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ARTHUR  WAGNER,  Appt., 

V. 

INTERNATIONAL  RAILWAY  COMPANY,  Respt. 

New  York  Court  of  Appeal*  — November  S2,  1021, 
(232  N,  Y.  176,  133  N.  E.  437.) 

Carrier  —  negligence  to  passenger  —  liability  to  rescuer. 

1.  A  railway  company  which  negligently  throws  a  passenger  from  a 
crowded  car  on  a  trestle  is  liable  for  injury  to  a  relative  who,  in  going 
to  his  rescue,  falls  through  the  trestle. 

[See  note  on  this  question  beginning  on  page  4.] 

Negligence  —  injury  to  rescuer  —  ef-     Trial  —  jury  —  negligence  of  rescuer, 
feet  of  tune  for  choice.  3.  The  jury  must  determine  the  neg- 

2.  That  one  going  to  the  rescue  of     ^'^^"^"^  <>^  *>?«  Y^\  ^°  *^«  darkness 
.,  .  .   *     .7 .     .,  "^  ■^  ^-^     goes  upon  a  trestle  to  rescue  one  who 

another,  put  m  pen!  by  the  negligence  has  fallen  from  a  railroad  car,  when 

of  a  third,  has  time  to  make  deliberate  the  overhang  of  the  car  beyond  the 

choice  before  incurring  the  peril,  does  tracks  and  ties  of  the  trestle  makes 

i.  J    i        iv    1-  i-M-i    i    I.-       if  it.  it  probable  that  the  body  did  not  re- 

not  destroy  the  liability  to  him  of  the  „ain  on  the  trestle,  but  is  beneath  it. 
negligent  person.  [See  20  R.  C.  L.  132.] 


Appeal  by  plaintiff  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  overruling  his  exceptions  and  direct- 
ing judgment  on  the  verdict  in  favor  of  defendant,  in  an  action  brought 
to  recover  damages  for  personal  injuries,  for  which  it  was  alleged  to  be 
responsible.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Hamilton  Ward,  for  appellant:      accident,  and  to  refuse  to  submit  to 

It  was  error  to  hold  as  matter  of  law     the  juijr  the  question  of  defendant's 
that  the  first  accident,  which  resulted     negligence  in  causing  the  first  acci- 
in  the  fall  of  Herbert  Wagner,  was  not     dent. 
the  proximate  cause  of  the  plaintiff's         Gatens   v.  Metropolitan  Street  R.  Co. 


19  A.L.R.— 1. 
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89  App.  Div,  311,  85  N.  Y.  Supp.  967, 
181  N.  Y.  515,  73  N.  E.  1124;  Lehr  v. 
Steinway  &  H.  P.  R.  Co.  118  N.  Y.  556, 
23  N.  E.  889,  9  Am.  Neg.  Cas.  635; 
Donnelly  v.  H.  C.  &  A.  I.  Piercy  Con- 
tracting Co.  222  N.  Y.  210,  118  N.  E. 
605,  18  N.  C.  C.  A.  434;  Laidlaw  v. 
Sage,  158  N.  Y.  73,  44  L.R.A.  216,  52 
N.  E.  679;  Pollett  v.  Long,  56  N.  Y. 
200;  Cohn  v.  Ansonia  Realty  Co.  162 
App.  Div.  791, 148  N.  Y.  Supp.  39;  Gib- 
ney  v.  State,  187  N.  Y.  1,  19  L.R.A. 
365,  33  Am.  St.  Rep.  690,  33  N.  E. 
142;  O'Brien  v.  Erie  R.  Co.  139  App. 
Div.  291,  123  N.  Y.  Supp.  1040;  Kin- 
sella  V.  New  York  C.  &  H.  R.  R.  Co. 
162  App.  Div.  926,  147  N.  Y.  Supp. 
1120;  Schachter  v.  Interborough  Rapid 
Transit  Co.  70  Misc.  558,  127  N.  Y. 
Supp.  308. 

It  was  error  to  charge  the  jury  that 
there  could  be  no  recovery  if  plaintiff 
went  upon  the  trestle  of  his  own  ac- 
cord, or  without  invitation  from  the 
conductor,  and  that  unless  the  jury 
found  that  he  asked  plaintiff  to  show 
him  where  Herbert  fell,  and  plaintiff 
went  up  in  response  to  such  request 
to  point  out  the  place,  and  the  con- 
ductor followed  with  a  lantern  to  near 
where  plaintiff  himself  fell,  the  ver- 
dict must  be  no  cause  of  action. 

Eckert  v.  Long  Island  R.  Co.  43  N. 
Y.  502,  3  Am.  Rep.  721;  Thomp.  Neg. 
§  199. 

Messrs.  Cohn,  Chormann,  &  Fran- 
chot,  for  respondent: 

The  trial  court  committed  no  error 
in  instructing  the  jury  that  they  could 
not  find  a  verdict  based  upon  any  al- 
leged negligence  of  the  defendant 
prior  to  or  leading  up  to  the  first  acci- 
dent, when  Herbert  Wagner  fell  from 
the  car. 

Hoffman  v.  King,  160  N.  Y.  618,  46 
L.R.A.  672,  73  Am.  St.  Rep.  715,  55  N. 
E.  401;  Trapp  v.  McClellan,  68  App. 
Div.  362,  74  N.  Y.  Supp.  130;  Fanizzi 
V.  New  York  &  Q.  C.  R.  Co.  113  App. 
Div.  440,  99  N.  Y.  Supp.  281;  Laidlaw 
V.  Sage,  158  N.  Y.  101,  44  L.R.A.  216, 
52  N.  E.  679;  McGovern  v.  Degnon- 
McLean  Contracting  Co.  120  App.  Div. 
524,  105  N.  Y.  Supp.  408;  Murphy  v. 
New  York,  89  App.  Div.  93,  85  N.  Y. 
Supp.  445;  Jex  v.  Straus,  122  N.  Y. 
293,  25  N.  E.  478;  Storey  v.  New  York, 
29  App.  Div,  316,  51  N.  Y.  Supp.  580; 
Leeds  v.  New  York  Teleph.  Co.  178  N. 
Y.  118,  70  N.  E.  219;  Cleveland  v. 
New  Jersey  S.  B.  Co.  68  N.  Y.  306; 
Mars  V.  Delaware  &  H.  Canal  Co.  54 
Hun,  626,  8  N.  Y.  Supp.  107;  Luedeke 


V.  New  York  C.  &  H.  R.  R.  Co.  164  App. 
Div.  104,  149  N.  Y.  Supp.  525;  Beetz 
V.  Brooklyn,  10  App.  Div.  382,  41  N. 
Y.  Supp.  1009 ;  McVay  v.  Brooklyn,  Q; 
C.  &  Suburban  R.  R.  Co.  113  App.  Div. 
724,  99  N.  Y.  Supp.  266;  Dulfer  v. 
Brooklyn  Heights  R.  Co.  115  App.  Div. 
670,  101  N.  Y.  Supp.  207;  Knaisch  v. 
Joline,  138  App.  Div.  854,  123  N.  Y. 
Supp.  412. 

Cardozo,  J.,  delivered  the  opinion 
of  the  court: 

The  action  is  for  personal  in- 
juries. The  defendant  operates  an 
electric  railway  between  Buffalo 
and  Niagara  Falls.  There  is  a 
point  on  its  line  where  an  overhead 
crossing  carries  its  tracks  above 
those  of  the  New  York  Central  and 
the  Erie.  A  gradual  incline  up- 
wards over  a  trestle  raises  the 
tracks  to  a  height  of  25  feet.  A 
turn  is  then  made  to  the  left  at  an 
angle  of  from  64  to  84  degi-ees. 
After  making  this  turn,  the  line 
passes  over  a  bridge,  which  is  about 
158  feet  long  from  one  abutment  to 
the  other.  Then  comes  a  turn  to  the 
right  at  about  the  same  angle  down 
the  same  kind  of  an  incline  to  grade. 
Above  the  trestle,  the  tracks  are  laid 
on  ties,  unguarded  at  the  ends. 
There  is  thus  an  overhang  of  the 
cars,  which  is  accentuated  at  curvesi 
On  the  bridge,  a  narrow  footpath 
mnsbetween  the  tracks,  and  beyond 
the  line  of  overhang  there  are  tie 
rods  and  a  protecting  rail. 

Plaintiff  and  his  eousin  Herbert 
boarded  a  car  at  a  station  near  the 
bottom  of  one  of  the  trestles.  Other 
passengers,  entering  at  the  same 
time,  filled  the  platform,  and  blocked 
admission  to  the  aisle.  The  plat- 
form was  provided  with  doors,  but 
the  conductor  did  not  close  them. 
Moving  at  from  6  to  8  miles  an 
hour,  the  car,  without  slackening, 
turned  the  curve.  There  was  a  vio- 
lent lurch,  and  Herbert  Wagner  was 
thrown  out,  near  the  point  where 
the  trestle  changes  to  a  bridge.  The 
cry  was  raised,  "Man  overboard." 
The  car  went  on  across  the  bridge, 
and  stopped  near  the  foot  of  the  in- 
cline. Night  and  darkness  had 
come  on.  Plaintiff  walked  along  the 
trestle,  a  distance  of  445  feet,  until 
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he  arrived  at  the  bridge,  where  he     1917A,  347,  112  N 
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thought  to  find  his  cousin's  body. 
He  says  that  he  was  asked  to  go 
there  by  the  conductor.  He  says, 
too,  that  the  conductor  followed  with 
a  lantern.  Both  these  statements, 
the  conductor  denies.  Several  other* 
persons,  instead  of  ascending  the 
trestle,  went  beneath  it,  and  discov- 
ered under  the  bridge  the  body  they 
were  seeking.  As  they  stood  there, 
the  plaintiff's  body  struck  the 
ground  beside  them.  Reaching  the 
bridge,  he  had  found  upon  a  beam 
his  cousin's  hat,  but  nothing  else. 
About  him  there  was  darkness.  He 
missed  his  footing,  and  fell. 

The  trial  judge  held  that  negli- 
gence toward  Herbert  Wagner 
would  not  charge  the  defendant 
with  liability  for  injuries  suffered 
by  the  plaintiff,  unless  two  other 
facts  were  found:  First,  that  the 
plaintiff  had  been  invited  by  the 
conductor  to  go  upon  the  bridge; 
and,  second,  that  the  conductor  had 
followed  with  a  light.  Thus  limit- 
ed, the  jury  found  in  favor  of  the 
defendant.  Whether  the  limitation 
may  be  upheld  is  the  question  to  be 
answered. 

Danger  invites  rescue.  The  cry 
of  distress  is  the  summons  to  relief. 
The  law  does  not  ignore  these  reac- 
tions of  the  mind  in  tracing  conduct 
to  its  consequences.  It  reco£^izes 
them  as  normal.  It  places  their  ef- 
fects within  the  range  of  the  nat- 
ural and  probable.  The  wrong  that 
imperils  life  is  a  wrong  to  the  im- 
periled victim;  it  is  a  wrong  also  to 
his  rescuer.  The  state  that  leaves 
an  opening  in  a  bridge  is  liable  to 
the  child  that  falls  into  the  stream, 
but  liable  also  to  the  parent  who 
plunges  to  its  aid.  Gibney  v.  State, 
137  .N.  Y.  1,  19  L.R.A.  365,  33  Am. 
St.  Bep.  690,  33  N.  E.  142.  The 
railroad  company  whose  train  ap- 
proaches without  signal  is  a  wrong- 
doer toward  the  traveler  surprised 
between  the  rails,  but  a  wrongdoer 
also  to  the  bystander  who  drags  him 
from  the  path.  Eckert  v.  Long 
Island  R.  Ck).  43  N.  Y.  502,  3  Am. 
Rep.  721.  Cf.  Waters  v.  William  J. 
Taylor  Co.  218  N.  Y.  248,  L.R.A. 


E.  727.  The 
rule  is  the  same  in  oth^  jurisdic- 
tions. Dixon  V.  New  York,  N.  H.  & 
H.  R.  Co.  207  Mass.  126,  130,  92  N. 
E.  1030,  and  Bond  v.  Baltimore  & 
O.  R.  Co.  82  W.  Va.  557,  5  A.L.R. 
201,  96  S.  E.  932, 19  N.  C.  C.  A.  674, 
with  cases  there  cited.  Cf.  1  Beav- 
en,"  Neg.  157,  168.  The  risk  of 
rescue,  if  only  it  be  not  wanton,  is 
bom  of  the  occasion.  The  emer- 
gen<y  begets  the  man.  The  wrong- 
doer may  not  have  foreseen  the 
coming  of  a  deliv- 
erer.    He   is   ac  §s;'c'o'"j;;-^iil;.. 

countable  as  if  he  ^J^"?"*""'  *"  ; 
had.       Ehrgott    v. 
New  York,  96  N.  Y.  264,  280,  281, 
48  Am.  Rep.  622. ' 

The  defendant  says  that  we  must 
stop,  in  following  the  chain  of 
causes,  when  action  ceases  to  be  "in- 
stinctive." By  this  is  meant,  it 
seems,  that  rescue  is  at  the  peril  of 
the  rescuer,  unless  spontaneous  and 
immediate.  If  there  has  been  time 
to  deliberate,  if  impulse  has  given 
way  to  judgment,  one  cause,  it  is 
said,  has  spent  its  force,  and  anoth- 
er has  intervened.  In  this  case  the 
plaintiff  walked  more  than  400  feet 
in  going  to  Herbert's  aid.  He  had 
time  to  reflect  and  weigh;  impulse 
had  been  followed  by  choice;  and 
choice,  in  the  de- 
fendant's view,  in-  ?.?;*gf-«rie-,- 
tercepts  and  breaks  T'JTtL  *i*  *'"" 
the  sequence.  We 
find  no  warrant  for  thus  shortening 
the  chain  of  jural  causes.  We  may 
assume,  though  we  are  not  required 
to  decide,  that  peril  and  rescue  must 
be  in  substance  one  transaction; 
that  the  sight  of  the  one  must  have 
aroused  the  impulse  to  tiie  other ;  in 
short,  that  there  must  be  unbroken 
continuity  between  the  commission 
of  the  wrong  and  the  effort  to  avert 
its  consequences.  If  all  this  be  as- 
sumed, the  defendant  is  not  aided. 
Continuity  in  such  circumstances  is 
not  broken  by  the  exercise  of  voli- 
tion. Twomley  v.  Central  Park,  N. 
&  E.  River  R.  Co.  69  N.  Y.  158,  25 
Am.  Rep.  162,  5  Am.  Neg.  Cas.  217; 
Donnelly  v.  H.  C.  &  A.  I.  Piercy 
Contracting  Co.  222  N.  Y.  210,  118 
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N.  E.  605,  18  N.  e.  C.  A.  434; 
Bird  V.  St.  Paul  F.  &  M.  Ins.  Co. 
224  N.  Y.  47,  54,  120  N.  E.  86, 
13  A.L.R.  875.  So  sweeping  an 
exception,  if  recognized,  would 
leave  little  of  the  rule.  "The  human 
mind,"  as  we  have  said  (People  v. 
Majone,  91  N.  Y.  211,  212),  "acts 
with  celerity  which  it  is  sometimes 
impossible  to  measure."  The  law 
does  not  discriminate  between  the 
rescuer  oblivious  of  peril  and  the 
one  who  counts  the  cost.  It  is 
enough  that  the  act,  whether  im- 
pulsive or  deliberate,  is  the  child  of 
the  occasion. 

The  defendant  finds  another  ob- 
stacle, however,  in  the  futility  of 
the  plaintiff's  sacfrifice.  He  should 
have  gone,  it  is  said,  below  the 
trestle  with  the  others;  he  should 
have  known,  in  view  of  the  over- 
hang of  the  cars,  that  the  body 
would  not  be  found  above;  his  con- 
duct was  not  responsive  to  the  call 
of  the  emergency;  it  was  a  wanton 
exposure  to  a  danger  that  was  use- 
less.   Miller  v.  Union  R.  Co.  191  N. 

THa.-,nrr-  Y.  77,  80,  83  N.  E. 
•tesiigrenoe  of  583.  We  think  the 
re«,«er.  quality  of  his  acts 

in  the  situation  that  confronted  him 
was  to  be  determined  by  the  jury. 
Certainly  he  believed  that  good 
would  come  of  his  search  upon  the 
bridge.  He  was  not  going  there  to 
view  the  landscape.  The  law  can- 
not say  of  his  belief  that  a  reason- 
able man  would  have  been  unable  to 
share  it.  He  could  not  know  the 
precise  point  at  which  his  cousin 
had  fallen  from  the  car.  If  the  fall 
was  from  the  bridge,  there  was  no 
reason  why  the  body,  caught  by 
some  projection,  might  not  be  hang- 


ing on  high,  athwart  the  tie  rods  or 
the  beams.  Certainly  no  such  rea- 
son was  then  apparent  to  the  plain- 
tiff, or  so  a  jury  might  have  found. 
Indeed,  his  judgment  was  confirmed 
,by  the  finding  of  the  hat.  There 
was  little  time  for  delay,  if  the  facts 
were  as  he  states  them.  Another 
car  was  due,  and  the  body,  if  not  re- 
moved, might  be  ground  beneath 
the  wheels.  The  plaintiff  had  to 
choose  at  once,  in  agitation  and 
with  imperfect  knowledge.  He  had 
seen  his  kinsman  and  companion 
tiirown  out  into  the  darkness.  Res- 
cue could  not  charge  the  company 
with  liability,  if  rescue  was  con- 
demned by  reason.  "Errors  of 
judgment,"  however,  would  not 
count  against  him,  if  they  resulted 
"from  the  excitement  and  confusion 
of  the  moment."  Corbin  v.  Phila- 
delphia, 195  Pa.  461,  472,  49  L.R.A. 
715,  78  Am.  St.  Rep.  825,  45  Atl. 
1070,  7  Am.  Neg.  Rep.  563.  The 
reason  that  was  exacted  of  him  was 
not  the  reason  of  the  morrow.  It 
was  reason  fitted  and  proportioned 
to  the  time  and  the  event. 

Whether  Herbert  Wagner's  fall 
was  due  to  the  defendant's  negli- 
gence, and  whether  plaintiff,  in  go- 
ing to  the  rescue,  as  he  did,  was 
foolhardy  or  reasonable  in  the 
light  of  the  emergency  confronting 
him,  were  questions  for  the  jury. 

The  judgment  of  the  Appellate 
Division  and  that  of  the  Trial  Term 
should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the 
event. 

Hiscock,  Ch.  J.,  and  Hogan, 
Pound,  McLaughlin,  Crane,  and  An- 
drews, JJ.,  concur. 


ANNOTATION, 
liability  for  death  of,  or  injury  to,  one  seeking  to  rescue  another. 


I.  Scope,  5. 
II.  Ryles  in  general: 

a.  Contributory  negligence  general- 

ly, 5. 

b.  Danger  must  appear  imminent 

and   real,   not    speculative   or 
imaginary,  10. 


II. — continued. 

c  Dangerous     condition     brought 
about  by  rescuer,  11. 

d.  Negligence  of  defendant,  11. 

e.  Where  rescue  is  not  spontaneous, 

but  deliberate,  13. 

f.  Proximate  cause,  13. 
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IL — continued. 

g.  Employees;  assumption  of  risk, 
14. 
III.  Application: 

a.  Dangers  arising  from  operation  of 
trains  or  street  cars: 

1.  Rescue  of  persons  on  or  near 

track,  15. 

2.  Engineers    or    other    train 

employees     remaining     at 
post  to  avoid  wrecic,  21. 

3.  Removal  of  hand   or  push 

cars  to  avoid  collision,  22. 

/.  Scope. 

The  question  of  imputability  to  the 
rescuer  of  antecedent  negligence  of 
the  rescued  person  is  treated  in  the 
annotation  following  Bond'  v.  Balti- 
more &  0.  R.  Ck>.  5  A.L.R.  206,  and  is 
excluded  from  the  present  note. 

The  questions  both  of  negligence 
and  of  contributory  negligence  are 
within  the  scope  of  the  annotation,  so 
far  as  they  are  distinctive  to  the  class 
of  cases  under  consideration.  But 
questions  of  negligence  arising  on  the 
particular  facts  are  usually  common 
to  cases  of  attempted  rescue  and  to 
other  classes  of  cases  also ;  and,  where 
this  is  true,  they  are  not  especially 
considered  in  the  present  annotation. 

Cases  involving  exposure  to  danger 
in  order  to  save  property  are  not  in- 
cluded in  the  annotation,  the  same 
principles  not  necessarily  applying  as 
in  cases  of  attempts  to  save  life.  See, 
for  example,  Condiff  v.  Kansas  City, 
Ft.  S.  &  G.  R.  Co.  (1891)  45  Kan.  266, 
25  Pac.  562.  Nor  does  the  annotation 
include  cases  where  there  was  no  at- 
tempt to  rescue  another  from  peril, 
but  merely  an  act  in  an  emergency  to 
save  one's  own  life;  although  some  of 
the  principles,  of  course,  involved  in 
the  cases  in  the  present  annotation, 
are  involved,  also,  in  the  other  class  of 
cases,  such  as  the  doctrine  that  one 
need  not  adopt  the  least  hazardous 
course  when  called  upon  suddenly  to 
act  in  a  dangerous  situation,  created 
by  the  negligence  of  another.  As  ian 
example  of  this  class  of  excluded 
cases,  see  Twomley  v.  Central  Park,  N. 
&  E.  R.  R.  Co.  (1877)  69  N.  Y.  159,  25 
Am.  Rep.  162,  5  Am.  Neg.  Cas.  217, 
where  a  passenger  on  a  street  car  sus- 
tained injury  in  jumping  from  the  car. 


III.  a — continued. 

4.  Stopping  runaway  cars,  24. 

5.  Dangers     incurred     in     at- 

tempts to  flag  trains,  26, 

6.  Miscellaneous,  27. 

b.  Attempts  to  stop  runaway  horse, 

28. 

c.  Danger  from  vehicles  negligently 

driven,  30. 

d.  Danger  from  fire,  SO. 

e.  Danger  from  gas,  31. 

f.  Danger  from  electric  wires,  82. 

g.  Miscellaneous,  32. 

when  a  collision  was  threatened,'  but 
did  not  in  fact  occur,  with  a  train,  as 
the  street  car  was  crossing  the  rail- 
road tracks. 

/I.  Rulea  in  general. 

a.  Contributory    negligence   generany. 

As  to  imputability  of  negligence  of 
rescued  person,  see  note  in  6  A.L.R. 
206. 

The  rule  is  well  settled  that  one  who 
sees  a  person  in  imminent  and  serious 
peril  through  the  negligence  of  an- 
other cannot  be  charged  with  contrib- 
utory negligence,  as  matter  of  law, 
in  risking  his  own  life,  or  serious  in- 
jury, in  attempting  to  effect  a  rescue, 
provided  the  attempt  is  not  recklessly 
or  rashly  made.  Some  of  the  cases 
do  not  state  the  proviso,  but  probably 
it  is  implied  in  practically  all  of 
them.  They  all  agree  that  the  fact 
that  the  injury  is  sustained  in  attempt- 
ing to  save  human  life  is  a  proper 
element  for  consideration  upon  the 
question  of  contributory  negligence, 
and  that  the  latter  question  ordinarily 
is  one  for  the  jury,  and  not  for  the 
court.  Attention  is  called  to  the  fol- 
lowing cases  in  support  of  the  rule : 

United  States. — Henry  v.  Cleveland, 
C.  C.  &  St.  L,  R.  Co.  (1895)  67  Fed. 
426 ;  Great  Northern  R.  Co.  v.  Harman 
(1914)  L.R.A.1915C,  843,  133  C.  C.  A. 
631,  217  Fed.  959;  Atlanta  &  W.  P.  R. 
Co.  V.  Green  (1917)  158  C.  C.  A.  632, 
246  Fed.  676;  Hodges  v.  Erie  R.  Co. 
(1919)  168  C.  C.  A.  498,  257  Fed.  494. 
See  also  Thomason  v.  Southern  R.  Co. 
(1902)  51  C.  C.  A.  67,  118  Fed.  80 
(rule  implied). 

Alabama. — Louisville  &  N.  R.  Co.  v. 
Orr  (1898)  121  Ala.  489,  26  So.  35; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Thom- 
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hill  (1904)  141  Ala.  215,  37  So.  412. 
See  also  Government  Street  R.  Co.  v. 
Hanlon  (1876)  53  Ala.  70  (arsruendo.) 

Colorado.  —  Walters  v.  Denver 
Consol.  Electric  Light  Co.  (1898)  12 
Colo.  App.  145,  54  Pac.  960,  5  Am.  Neg. 
Rep.  5.     ' 

Georgia. — Central  R.  Co.  v.  Crosby 
(1885)  74  Ga.  737,  58  Am.  Rep.  463, 
14  Am.  Neg.  Cas.  140. 

Illinois. — West  Chicago  Street  R. 
Co.  V.  Liderman  (1900)  187  111.  463,  52 
L.R.A.  656,  79  Am.  St  Rep.  226,  58 
N.  fi.  367;  Devine  v.  Pfaelzer  (1917) 
277  111.  255,  L.R.A.1917C,  1080,  115 
N.  E.  126,  16  N.  C.  C.  A.  167;  White 
V.  Chicago  (1905)  120  111.  App.  607 
(rule  recognized) ;  Ingram  v.  Jack- 
son (1917)  206  111:  App.  466  (recog- 
nizing rule). 

Iowa. — Say] or  v.  Parsons  (1904)  122 
Iowa,  679,  64  L.R.A.  542,  101  Am.  St. 
Rep.  283,  98  N.  W.  500,  15  Am.  Neg. 
Rep.  543.  See  also  Tyler  v.  Barrick 
(1916)  178  Iowa,  985,  160  N.  W.  273. 

Kansas. — Condiff  v.  Kansas  City,  Ft. 
S.  &  G.  R.  Co.  (1991)  46  Kan.  256,  25 
Pac.  562;  McCallion  t.  Missouri  P.  R. 
Co.  (1906)  74  Kan.  786,  9  L,RA.(N.S.) 
866,  88  Pac.  60. 

Kentucky.  —  Becker  ▼.  Louisville  & 
N.  R.  Co.  (1901)  110  Ky.  474,  53  L.R.A, 
267,  96  Am.  St.  Rep.  459,  61  S.  W. 
997;  Murphy  v.  Baltimore  &  0.  S.  W. 
R.  Co.  (1908)  114  Ky.  696,  71  S.  W. 
886;  Chesapeake  &  0.  R.  Co.  v.  Lang 
(1909)  135  Ky.  76,  121  S'.  W.  993; 
Chesapeake  &  0.  R.  Co.  v.  Brown 
(1918)   152  Ky.  479,  153  S.  W.  753. 

Louisiana.. —  Whitworth  v.  Slireve- 
port  Belt  R.  Co.  (1904)  112  La.  363, 
66  L.R.A.  129,  36  So.  414,  16  Am.  Neg. 
Rep.  68;  Bourdier  v.  Louisiana  West- 
ern R.  Co.  (1912)  131  La.  690,  60  So. 
78;  Jones  v.  Mackay  Teleg.  Cable  Co. 
(1915)  137  La.  122,  68  So.  379;  Pey- 
ton V.  Texas  &  P.  R.  Co.  (1889)  41  La. 
Ann.  861,  17  Am.  St.  Rep.  430,  6  So. 
690.  See  also  DeMahy  v.  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.  (1893)  46  La.  Ann. 
1829,  14  So.  61. 

Maryland. — Maryland  Steel  Co.  ▼. 
Marney  (1898)  88  Md.  482,  42  L.R.A. 
842,  71  Am.  St.  Rep.  441,  42  Atl.  60, 
6  Am.  Neg.  Rep.  159;  American  Exp. 
Co.  V.  Terry  (1915)  126  Md.  254,  94 
Atl,  1026,  Ann.  Cas.  1917C,  660. 


Massachusetts. — ^Linnehan  v.  Samp- 
son (1879)  126  Mass.  606,  30  Am.  Rep. 
692,  1  Am.  Neg.  Cas.  17;  Dixon  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1910) 
207  Mass.  126,  92  N.  E.  1030. 

Michigan.  —  See  Harris  v.  Clinton 
Twp.  (1887)  64  Mich.  447,  8  Am.  St. 
Rep.  842,  31  N.  W.  425  (obiter). 

Minnesota.  —  Perpich  v.  Leetonia 
Min.  Co.  (1912)  118  Minn.  508,  137  N. 
W.  12. 

MIssissippL  —  Billingsley  v.  Illinois 
C.  R.  Co.  (1911)  100  Miss.  612,  56  So. 
790. 

Missouri. — Donahoe  v.  Wabash,  St. 
L.  &  P.  R.  Co.  (1884)  83  Mo.  560,  53 
Am.  Rep.  594;  Schroeder  v.  Chicago  & 
A.  R.  Co.  (1891)  108  Mo.  322, 18  L.R.A. 
827,  18  S.  W.  1094;  Eversole  v.  Wa- 
bash R.  Co.  (1913)  249  Mo.  523,  165 
S.  W.  419;  Sherman  v.  United  R.  Co. 
(1919)  202  Mo.  App.  39,  214  S.  W.  223. 
See  also  Clark  v.  Famous  Shoe  & 
Clothing  Co.  (1886)  16  Mo.  App.  463, 
and  Williams  v.  United  States  Incan- 
descent Lamp  Co.  (1913)  173  Mo.  App. 
87,  157  S.  W.  130, 

Montana. — Da  Rin  v.  Casualty  Co. 
of  America  (1910)  41  Mont  175,  27 
L.R.A.(N.S.)  1164,  137  Am.  St.  Rep. 
709,  108  Pac.  649;  Bracey  v.  North- 
western Improv.  Co.  (1910)  41  Mont. 
338, 137  Am.  St.  Rep.  738, 109  Pac.  706. 

Nebraska.-r-Omaha  &  R.  Valley  R. 
Co.  V.  Krayenbuhl  (1896)  48  Neb.  553, 
67  N.  W.  447;  Missouri  P.  R.  Co.  v. 
Lyons  (1898)  54  Neb.  633,  75  N.  W. 
31,  4  Am.  Neg.  Rep.  172. 

New  York. — Wagner  v.  Interna- 
tional R.  Co.  (reported  herewith) 
ante,  1;  Eckert  v.  Long  Island  R. 
Co.  (1871)  43  N.  Y.  603,  3  Am.  Rep. 
721;  Gibney  v.  State  (1898)  137  N.  Y. 
1,  19  L.R.A.  365,  33  Am.  St.  Rep.  690, 
33  N.  E.  142;  Roll  v.  Northern  C.  R. 
Co.  (1878)  16  Hun,  496,  affirmed  with- 
out opinion  in  (1880)  80  N.  Y.  647; 
Williams  v.  United  States  Mut  Acci. 
Asso.  (1894)  82  Hun,  268,  31  N.  Y. 
Supp.  343,  affirmed  without  opinion  in 
(1895)  147  N.  Y.  698,  42  N.  E.  726; 
Sann  v.  H.  W.  Johns  Mfg.  Co.  (1897) 
16  App..  Div.  252,  44  N.  Y.  Supp.  641, 
2  Am.  Neg.  Rep.  432;  Hirschman  v. 
Dry-Dock,  E.  B.  &  B.  R.  Co.  (1899)  46 
App.  Div.  621,  61  N.  Y.  Supp.  304; 
Manthey  v.  Rauenbuehler  (1902)   71 
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App.  DiT.  178,  75  N.  Y.  Supp.  714,  11 
Am.  Neg.  Rep.  804;  Muhs  v.  Fire  Ins. 
Salvage  Corps  (1903)  89  App.  Div. 
389,  85  N.  Y.  Supp.  911;  Schoenfeld  v. 
Metropolitan  Street  R.  Co.  (1903)  40 
Misc.  201,  81  N.  Y.  Supp.  644;  Manzel- 
la  V.  Rochester  R.  Co.  (1905)  105  App. 
Div.  12,  93  N.  Y.  Supp.  457,  later 
appeal  in  (1906)  116  App.  Div.  922, 
101  N.  Y.  Supp.  1134,  which  is  affirmed 
in  (1909)  195  N.  Y.  514,  88  N.  E.  1125; 
Miller  v.  Union  R.  Co.  (1908)  191  N. 
Y.  77,  83  N.  E.  583;  Hollaran  v.  New 
York  (1915)  168  App.  Div.  469,  153 
N.  Y.  Supp.  447,  9  N.  C.  C.  A.  890.  See 
also  Spooner  v.  Delaware,  L.  &  W.  R. 
Ck).  (1889)  115  N.  Y.  22,  21  N.  E.  696, 
and  Waters  v.  Taylor  Co.  (1916)  218 
N.  Y.  248,  L.RJ\..1917A,  347,  112  N.  E. 
727. 

North  Carolina. — Norris  v.  Atlantic 
(Joast  line  R.  Co.  (1910)  152  N.  C.  505, 
27  L.RJ\..(N.S.)  1069,  67  S.  E.  1017. 

Ohio. — Pennsylvania  Co.  v.  Langen- 
dorf  (1891)  48  Ohio  St.  316,  13  LJl.A. 
190,  29  Am.  St  Rep.  553,  28  N.  E.  172; 
Pittsburg,  C.  C.  &  St.  I*  R.  Co.  v. 
Lynch  (1908)  69  Ohio  St  123>  63 
Li.R.A.  604,  100  Am.  St.  Rep.  658,  68 
N.  E.  703,  15  Am.  Neg.  Rep.  169. 

Pennsylvania. — Corbin  v.  Philadel- 
phia (1900)  196  Pa.  461,  49  L.R.A.  715, 
78  Am.  St  Rep.  825,  46  Atl.  1070,  7 
Am.  Neg.  Rep.  663;  Neri  v.  Atlantic 
Ref.  Co.  (1917)  66  Pa.  Super  Ct.  444 
(recognizing  rule) ;  Fairman  v.  Dor* 
ney  (1919)  73  Pa.  Super.  Ct  238; 
Smith  V.  Standard  Steel  C^ar  Co.  (1919) 
262  Pa.  650,  106  Atl.  102;  Toner  v. 
Pennsylvania  R.  Co.  (1919)  263  Pa. 
438.  106  Atl.  797,  18  N.  C.  C.  A.  778; 
Whitman  v.  Stipp  (1921)  270  Pa.  401, 
113  Atl.  567. 

Rhode  Island. — ^Wilson  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1908)  29  R.  I.  146, 
69  Atl.  364.  See  also  Willis  v.  Provi- 
dence Telegram  Pub.  Co.  (1897)  20  R. 
I.  285,  38  Atl.  947. 

Tennessee. — Chattanooga  Light  &  P. 
Co.  v.  Hodges  (1902)  109  Tenn.  331, 
60  L.R.A.  459,  97  Am.  St  Rep.  844,  70 
S.  W.  616  (rule  recognized) ;  Mobile 
&  O.  R.  Co.  v.  Ridley  (1905)  114  Tenn. 
727,  86  S.  W.  606,  4  Ann.  Cas.  925. 

Texas. — San  Antonio  &  A.  P.  R.  Co. 
V.  Gray  (1902)  95  Tex.  424,  67  S.  W. 
763;  Missouri,  K.  &  T.  R.  Co.  v.  Goss 


(1903)  31  Tex.  Civ.  App.  300,  72  S. 
W.  94;  International  &  G.  N.  R.  Co. 
V.  McVey  (1904)  —  Tex.  Civ.  App.  — , 

81  S.  W.  991;  Houston  &  T.  C.  R.  Co. 
V.  Goodmam  (1905)  38  Tex.  Civ.  App. 
175,  85  S.  W.  492;  Texas  &  N.  0.  R. 
Co.  V.  Scarborough  (1907)  —  Tex.  Civ. 
App.  — ,  104  S.  W.  408,  affirmed  in 

(1908)  101  Tex.  436,  108  S.  W.  804; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Brooks  (1910) 
63  Tex.  Civ.  App.  231,  132  S.  W.  95; 
Wichita  Falls  Traction  Co.  v.  Hibbs 
(1919)  —  Tex.  Civ.  App.  — ,  211  S. 
W.  287;  Panhandle  &  S.  F.  R.  Co.  v. 
Haywood  (1921)  —  Tex.  Ciy.  App.  — , 
227  S.  W.  347. 

Virginia. — ^Wright  v.  Atlantic  Coast 
Line  R.  Co.  (1910)  110  Va.  670,  25 
L.R.A.(N.S.)  972,  66  S.  E.  848,  19  Ann. 
Cas.  439;  Southern  R.  Co.  v.  Baptist 
(1913)  114  Va.  723,  77  S.  E.  477. 

•Washington. — Thoresen  v.  St  Paul 
&  T.  Lumber  Co.  (1913)  73  Wash.  99, 
131  Pac.  645,  132  Pac.  860.  See  also 
Smith  v.  Spokane  Falls  &  N.  R.  Co. 

(1909)  52  Wash.  350,  100  Pac.  747. 
West  Virginia. — Schwartz  v.  ShuU 

(1898)  45  W.  Va.  405,  81  S-  E.  914,  6 
Am.  Neg.  Rep.  496;  Walters  v.  Ap- 
palachian Power  Co.  (1915)  75  W.  Va. 
676,  84  S.  E.  617,  13  N.  C.  a  A.  99; 
Bond  V.  Baltimore  &  0.  R.  Co.  (1918) 

82  W.  Va.  557,  5  A.L.R.  201,  96  S.  E. 
932,  19  N.  C.  C.  A.  674. 

Wisconsin. — Cottrill  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (1879)  47  Wis.  634,  32 
Am.  Rep.  796,  3  N.  W.  876. 

Canada. — Connell  v.  Prescott  (1892) 
20  Ont  App.  Rep.  49;  McDonald  v. 
Burr  (1919)  12  Sask.  L.  R.  482. 

Some  cases  seem  to  adopt  a  rule 
even  more  favorable  to  the  person  at- 
tempting to  rescue  another. 

Thus,  in  Walters  v.  Denver  Consol. 
Electric  Light  Co.  (1898)  12  Colo.  App. 
145,  54  Pac.  960,  5  Am.  Neg.  Rep.  5, 
the  court  took  the  view  that  a  mother 
cannot  be  found  guilty  of  contributory 
negligence  in  going  to  the  rescue  of 
her  child  whom  she  discovers  in  con- 
tact with  a  live  electric  wire,  by  rea- 
son of  which  she  is  injured,  however 
dangerous  and  desperate  the  act  may 
have  been.  The  court  said:  "The  in- 
stincts of  a  mother,  when  she  sees  her 
child  in  distress,  will  lead  her  to  rush 
headlong  to  its  rescue,  without  stop- 
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ping  to  count  the  cost,  or  measure  the 
risk  whkh  she  is  incurring;  and  to 
say  that  an  act  to  which  her  affection 
irresistibly  impelled  her  should  be 
charged  against  her  as  something  im- 
prudent and  unnecessary  would  be  to 
shock  a  sentiment  which  is  as  uni- 
versal as  mankind.  The  law  is  not  the 
creature  of  cold-blooded,  merciless 
logic,  -and  its  inherent  justice  and 
humanity  will  never  for  a  moment  per- 
mit the  act  of  a  mother  in  saving  her 
offspring,  no  matter  how  desperate  it 
may  have  been,  to  be  imputed  to  her 
as  negligence,  or  at  any  time,  or  in 
any  manner,  used  to  her  detriment." 

It  is  for  the  jury  to  say,  under  all 
the  circumstances,  whether  the  con- 
duct of  a  person  injured  in  an  attempt 
to  save  another  from  danger  is  to  be 
deemed  so  reckless  as  to  defeat  the 
right  of  recovery.  See,  for  example, 
Texas  &  N.  0.  R.  Co.  v.  Scarborough 
(1907)  —  Tex.  Civ.  App.  — ,  104  S. 
W.  408,  affirmed  in  (1908)  101  Tex. 
436,  108  S.  W.  804;  Condiff  v.  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  (1891)  45 
Kan.  256,  25  Pac.  562. 

The  question  whether  one  voluntari- 
ly risking  his  own  safety  or  life  in  at- 
tempting to  rescue  another  from  im- 
pending danger  should  be  charged 
with  contributory  negligence,  in  an 
action  brought  by  him  to  recover  dam- 
ages for  injuries  received  in  attempt- 
ing the  rescue,  was  said  in  Pennsyl- 
vania Co.  V.  Langendorf  (1891)  48 
Ohio  St.  816,  13  L.R.A.  190,  29  Am. 
St.  Rep.  553,  28  N.  E.  172,  to  be  a  mixed 
question  of  law  and  fact,  which  should 
be  submitted  to  the  jury  under  proper 
instructions. 

If  the  injury  threatened  is  serious, 
even  though  it  does  not  clearly  ap- 
pear that  death  would  necessarily  re- 
sult, the  rule  is  applicable.  Manthey 
^^K.  Rauenbuehler  (1902)  71  App.  Div. 
173,  75  N.  Y.  Supp.  714,  11  Am.  Neg. 
Rep.  804.  The  court  said  that  if  the 
condition  is  such  that  it  shows  im- 
minent danger  of  serious  injury,  or 
death,  the  rule  is  to  be  applied  to  the 
act  out  of  which  the- contributory  neg- 
ligence is  claimed  to  arise;  and  "when 
it  is  coupled  with  negligence  of  an- 
other in  producing  these  conditions, 
it  will  be  quite  an  extreme  case  which 


defeats  a  recovery  by  the  court  on  the 
ground  of  contributory  negligence." 

A  leading  case  on  the  present  ques- 
tion is  Eckert  v.  Long  Island  R.  Co. 
(1871)  43  N.  Y.  503,  3  Am.  Rep.  721, 
^here  a  person  was  killed  in  at- 
tempting to  rescue  a  child  whom  he 
saw  on  a  railroad  track  in  front  of  ajti 
approaching  train.  In  holding  that  a 
nonsuit,  sought  on  the  ground  of  the 
deceased's  contributory  negligence, 
was  properly  denied,  the  court  said 
that  it  was  his  duty  to  exercise  his 
judgment  as  to  whether  he  could  prob- 
ably save  the  child  without  serious  in- 
jury to  himself;  that  if,  from  the  ap- 
pearances, he  believed  that  he  could, 
it  was  not  negligence  to  make  an  at- 
tempt so  to  do,  although  he  believed 
that  possibly  he  might  fail  and  re- 
ceive an  injury  himself;  that  the  law 
has  so  high  a  regard  for  human  life 
that  it  will  not  impute  negligence  to 
an  effort  to  preserve  it,  unless  made 
under  such  circumstances  as  to  con- 
stitute rashness  in  the  judgment  of 
prudent  persons. 

Also,  in  Linnehan  v.  Sampson 
(1879)  126  Mass.  506,  30  Am.  Rep. 
692,  1  Am.  Neg.  CJas.  17,  in  referring  to 
an  attempted  rescue  of  persons  in  dan- 
ger, it  is  said :  "The  law  does  not  re- 
quire cowardice  or  absolute  inaction 
in  such  a  state  of  things.  Neither 
does  it  require,  in  such  an  emergency, 
that  the  plaintiff  should  have  acted 
with  entire  self-possession,  or  that  he 
should  have  taken  the  wisest  and  most 
prudent  course,  with  a  view  to  his 
own  self-preservation,  that  could  have 
been  taken.  He  certainly  may  take 
some  risk  upon  himself,  short  of  mere 
rashness  and  recklessness." 

Persons  are  justified  in  assuming 
greater  risks  to  protect  human  life 
than  would  be  sanctioned  under  other 
circumstances.  Schroeder  v.  Chicago 
&  A.  R.  Co.  (1891)  108  Mo.  322,  18 
L.R.A.  827,  18  S.  W.  1094;  Perpich  v. 
Leetonia  Min.  Co.  (1912)  118  Minn. 
508,  137  N.  W.  12. 

A  person  who  voluntarily  attempts 
to  rescue  one  whose  life  is  imperiled 
by  the  negligence  of  another,  if  in- 
jured in  the  attempt,  may  recover 
therefor  from  the  negligent  person,  if 
the   act  of  attempted  rescue  is   not 
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one  of  extreme  recklessness;  the  law 
will  not  weigh  with  technical  preci- 
sion the  rules  of  contributory  negli- 
gence or  assumption  of  risk.  Perpich 
T.  Leetonia  Min.  Co.  (Minn.)  supra. 

It  is  not  negligence,  as  matter  of 
law,  for  one  who  is  not  acting  rashly 
or  recklessly  to  expose  himself  volun- 
tarily to  great  danger,  even  to  the  risk 
of  life  and  limb,  in  order  to  rescue 
another  from  a  like  peril ;  and  such'  a 
voluntary  exposure  is  not  to  be  re- 
garded as  rash  or  reckless,  if  there  ap- 
pears to  be  a  fair  chance  of  success, 
whether  the  person  in  danger  is,  or  is 
not,  a  child,  or  an  aged  or  decrepit 
person;  and  this  is  true  even  though 
the  person  attempting  the  rescue 
knows  that  it  involves  great  hazard  to 
himself,  without  a  certainty  of  ac- 
complishing the  attempted  rescue. 
Dixon  v.  New  York,  N.  H.  &  H.  R.  Co. 
(1910)  207  Mass.  126,  92  N.  E.  1030. 

And  it  was  said  in  Hollaran  v.  New 
York  (1915)  168  App.  Div.  469,  153 
N.  Y.  Supp.  447,  9  N.  C.  C.  A.  890,  that 
it  was  not  necessary  that  the  person 
in  peril  should  be  incapable  by  age 
of  appreciating  his  danger,  the  court 
citing  O'Brien  v.  Erie  R.  Co.  (1910) 
139  App.  Div.  291,  123  N.  Y.  Supp. 
1040,  where  an  adult  was  attempting 
to  save  another  adult.  The  Hollaran 
Case  was  one  where  the  injury  oc- 
curred in  attempting  to  stop  runaway 
horses  in  a  street,  without  imminent 
danger  to  any  definite  person. 

In  Louisville  &  N.  R.  Co.  v.  Orr 
(1898)  121  Ala.  489,  26  So.  35,  the 
court  said :  "It  is  the  settled  doctrine 
in  this  connection,  based  upon  the 
law's  regard  for  human  life,  that  when 
one  risks  his  life  and  loses  it  in  an 
effort  to  save  the  life  of  another,  or 
to  protect  another  who  is  exposed  to  a 
sudden  peril,  such  risk  and  exposure 
for  such  a  purpose  are  not  negligence, 
unless  the  effort  is  made  under  such 
circumstances  as  to  constitute  reck- 
lessness and  rashness  in  the  judgment 
of  a  man  of  ordinary  prudence;  and 
it  cannot  be  said  to  be  a  rash  or  reck- 
less act  if  the  appearances  justified  a 
belief  that  he  could  effect  a  rescue,' 
even  though  he  should  also  have  rea- 
son to  believe,  and  in  fact  did  believe. 


that  he  might  fail  and  receive  grievous 
injury  himself." 

And  in  Bracey  v.  Northwestern  Im- 
prov.  Co.  (1910)  41  Mont.  338, 137  Am. 
St.  Rep.  738,  109  Pac.  706,  the  court 
said:  "The  rule  rests  upon  the  prin- 
ciple that  it  is  commendable  to  save 
life,  and,  though  a  person  attempting 
to  save  it  voluntarily  exposes  himself 
to  danger,  the  law  will  not  readily  im- 
pute to  him  responsibility  for  an  in- 
jury received  while  doing  so.  In  such 
cases  the  incurring  of  the  danger  is 
not  per  se  negligence,  and  the  ques- 
tion whether  there  was  contributory 
negligence  is  ordinarily  to  be  an- 
swered by  the  jury  upon  proof  of  the 
circumstances  surrounding  the  at- 
tempt to  rescue,  such  as  the  alarm,  ex- 
citement, and  confusion  usually  pres- 
ent, and  the  uncertainty  as  to  the 
means  to  be  employed,  the  prompt- 
ness required,  and  the  liability  to  err 
in  the  exercise  of  judgment  as  to  the 
best  course  to  pursue;  and  great  lati- 
tude of  judgment  must  be  allowed  to 
one  who  is  impelled  by  the  dictates  of 
humanity  to  decide  and  act  in  the  face 
of  emergencies." 

So,  the  rule  was  laid  down  in  Bour- 
dier  v.  Louisiana  Western  R.  Co. 
(1912)  131  La.  690,  60  So.  78,  that, 
where  one  is  placed  in  a  position  of 
danger  through  the  negligence  of  an- 
other, the  law  does  not  expect  of  him 
the  same  use  of  his  reasoning  facul- 
ties as  under  ordinary  circumstances, 
and  does  not  charge  him  with  con- 
tributory negligence  because  of  his 
failure  to  weigh  dangers  and  to 
choose  the  least  dangerous  course  of 
action. 

The  same  principle  is  applied  or  rec- 
ognized in  many  other  cases,  as,  for 
example,  Jones  v.  Mackay  Teleg.  Cable 
Co.  (1916)  137  La.  121.  68  So.  379, 
where,  in  the  syllabtis  by  the  court, 
it  is  said :  "One  who  suffers  personal 
injury  by  risking  his  life  to  save  the 
lives  of  others  in  danger  is  not  to  be 
charged  with  contributory  negligence 
for  failing  to  exercise  his  best  judg- 
ment in  the  emergency." 

And  in  Pennsylvania  Co.  v.  Langen- 
dorf  (1891)  48  Ohio  St.  316,  13  L.R.A. 
190, 29  Am.  St  Rep.  563,  28  N.  E.  172, 
the  court  laid  down  the  rule  that, 
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while  one  who  rashly  and  unneces- 
sarily exposes  himself  to  danger  can- 
not recover  damages  for  injury  thus 
brought  on  himself,  yet,  where  another 
is  in  great  and  imminent  danger,  one 
who  attempts  a  rescue  may  be  war- 
ranted by  surrounding  circumstances 
in  exposing  his  limbs  or  life  to  a  very 
high  degree  of  danger;  and  in  such 
cases  he  should  not  be  charged  with 
the  consequences  of  errors  of  judg- 
ment, resulting  from  the  excitement 
and  confusion  of  the  moment. 

One  acting  in  an  emergency  to  res- 
cue the  life  of  another  from  imminent 
peril  is  not  chargeable  with  negligence 
merely  because  he  failed  to  make  the 
wisest  choice  of  the  chances  to  escape 
disaster,  or  even  if  he  adopts  the  one 
most  perilous.  Manzella  v.  Rochester 
R.  Co.  (1905)  105  App.  Div.  12,  93  N. 
Y.  Supp.  457,  later  appeal  in  (1906) 
116  App.  Div.  922,  101  N.  Y,  Supp. 
1134,  which  is  affirmed  in  (1909)  195 
N.  Y.  514,  88  N.  E.  1125. 

In  almost  every  instance  of  rescue, 
there  is  an  emergency  calling  for 
quick  determination  of  the  course  of 
action,  and  leaving  practically  no  time 
for  deliberation ;  when  this  happens  in 
the  exercise  of  other  rights,  the  law 
makes  due  allowance  for  it,  and  does 
not  hold  the  injured  party  responsible 
for  error  of  judgment  as  to  his  course 
of  conduct.  Bond  ▼.  Baltimore  ft  O. 
R.  Co.  (1918)  82  W.  Va.  557,  5  A.L.R. 
201,  96  S.  E.  932,  19  N.  C.  C.  A.  674. 

The  court  in  Norris  v.  Atlantic 
Coast  Line  R.  Co.  (1910)  152  N.  0. 505, 
27  L.R.A;(N.S.)  1069,  67  S.  E.  1017, 
said  that  it  is  well  established  that, 
when  the  life  of  a  human  being  is 
suddenly  subjected  to  imminent  peril 
through  another's  negligence,  either  a 
comrade  or  a  bystander  may  attempt 
to  save  it,  and  his  conduct  is  not  sub- 
jected to  the  same  exacting  rules 
which  obtain  under  ordinary  condi- 
tions; that,  when  one  sees  his  fellow 
man  in  such  peril,  he  is  not  required  to 
pause  and  calculate  as  to  court  deci- 
sions, or  to  recall  the  last  statute  as 
to  the  burden  of  proof,  but  he  is  al- 
lowed to  follow  the  promptings  of  a 
generous  nature  and  extend  the  help 
which  the  occasion  requires,  and  his 
efforts  will  not  be  imputed  to  him  for 


wrong,  according  to  some  of  the  dec!-, 
sions,  unless  his  conduct  is  rash  to 
the  degree  of  recklessness;  and  that 
all  of  the  decisions  hold  that  full  al- 
lowance must  be  made  for  the  emer- 
gency presented. 

In  American  Exp.  Co.  v.  Terry 
(1915)  126  Md.  254,  94  Atl.  1026,  Ann. 
Cas.  1917C,  650,  the  court  quotes  with 
approval  the  doctrine  that  a  person 
who  incurs  danger  and  is  injured  or 
killed  in  attempting  to  save  human 
life  is  not  guilty  of  contributory  neg- 
ligence, unless  his  conduct  is  such  as 
to  amount  to  rashness,  entailing  al- 
most certain  injury. 

We  hold,  said  the  court  in  Mobile  & 
0.  R.  Co.  V.  Ridley  (1905)  114  Tenn. 
727,  86  S.  W,  606,  4  Ann.  Cas.  925, 
that  it  is  not  only  a  lawful  but  a 
laudable  act,  to  attempt  to  save  human 
life  when  it  is  imperiled  by  great  dan- 
ger, and  in  a  sudden  emergency;  and 
in  such  cases  the  court  will  not  re- 
quire the  person  to  stop  and  hesitate 
and  weigh  probabilities  until  it  is  too 
late  to  make  the  rescue. 

But  that  one,  even  to  save  human 
life,  cannot  rashly  or  recklessly  dis- 
regard all  consideration  of  his  own 
personal  safety,  without  being  charged 
with  contributory  negligence,  is  the 
rule  recognized  in  Miller  v.  Union  R. 
Co.  (1908)  191  N.  Y.  77,  88  N.  E. 
583;  but  the  case  turned  on  other 
points. 

h.  Danger  must   appear  imminent   and 
real,  not  speculative  or  imogt-nary. 

In  order  to  justify  one  in  risking 
his  life,  or  serious  injury,  in  rescuing 
another  person  from  danger,  the  dan- 
ger threatened  to  the  latter  must  be 
imminent  and  real,  and  not  merely 
imaginary  or  speculative.  Devine  v. 
Pfaelzer  (1917)  277  UL  255,  LJLA. 
1917C,  1080,  155  N.  E.  126,  16  N.  C. 
C.  A.  167,  III.  b,  infra;  Tyler  v.  Bar- 
rick  (1916)  178  Iowa,  985,  160  N.  W. 
273,  III.  g,  infra;  Eversole  v.  Wabash 
R.  Co.  (1913)  249  Mo.  523,  155  S.  W. 
419,  III.  a,  4,  infra;  Wilson  v.  New 
York,  N."H.  &  H.  R.  Co.  (1908)  29  R. 
L  146,  69  Atl.  364,  III.  6,  infra;  Neri 
V.  Atlantic  Ref.  Co.  (1917)  65  Pa. 
Super.  Ct.  444,  III.  g,  infra;  Wright  v. 
Atlantic  Coast  Line  R.  Co.  (1910)  110 
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Va.  670,  25  L.R.A.(N.S.)  972,  66  S.  E. 
848,  19  Ann.  Cas.  439,  III.  a,  5,  infra. 
Before  the  rescuer  is  authorized  to 
act  on  the  ground  that  another  is  in  im- 
minent peril,  there  must  be  more  than 
a  mere  suspicion  that  accident  to  some 
person  may  follow  if  he  does  not  act; 
there  must  be  someone  actually  in 
peril,  or,  at  least,  the  situation  must 
be  such  as  to  induce  a  reasonable  be- 
lief that  some  person  is  in  imminent 
peril;  and  one  who  attempts  to  assert 
the  original  negligence  of  a  defendant 
toward  another  person  who  is  in  peril 
must  show  that  there  was  someone  in 
peril,  or  that  he  reasonably  had  the 
right  so  to  assume  or  believe.  Eversole 
V.  Wabash  R.  Co.  (1913)  249  Mo.  528, 
155  S.  W.  419,  supra. 

e.  Dangerous  conAiUon  brought  about  by 
reaouer. 

The  doctrine  applicable  to  relieve 
from  the  charge  of  contributory  neg- 
ligence one  who  voluntarily  exposes 
himself  to  danger  in  order  to  rescue 
another  person  in  a  perilous  situation 
does  not  apply  where  the  rescuer  has 
himself  brought  about  the  danger 

Thus,  where  a  person  negligently 
not  only  exposed  himself  to  danger  by 
going  upon  a  high  trestle  over  which 
a  railroad  track  passed,  but  encum- 
bered himself  with  a  small  boy,  expos- 
ing him  also  to  the  danger,  it  was 
held  that  if  such  person  could  have 
saved  himself,  after  discovering  the 
danger  from  an  approaching  train,  had 
he  not  been  so  encumbered,  and  his 
care  for  the  boy  was  the  chief  reason 
why  he  did  not  succeed  in  protecting 
himself,  he  was  nevertheless  charge- 
able with  ordinary  care  for  his  own 
safety,  irrespective  of  the  presence  of 
the  boy;  and  the  case  stood  as  though 
the  deceased  had  been  upon  the  trestle 
alone,  it  being  no  excuse  for  him,  as 
against  the  railroad  company,  that  he 
neglected  his  own  safety  to  preserve 
the  child,  with  the  care  of  whom  he 
had  voluntarily  encumbered  himself. 
Atlanta  &  C.  Air-Line  R.  Co.  v.  Leach 
(1893)  91  Ga.  419,  44  Am.  St.  Rep.  47, 
17  S.  E.  619. 

And  in  White  v.  Chicago  (1905)  120 
IlL  App.  607,  the  court  said  that  it  is 
a  hoaiane  provision  of  the  law  that 


negligence  which  precludes  a  recovery 
is  not  imputed  to  one  who  voluntarily 
exposes  himself  to  danger  in  ao  at- 
tempt to  save  the  life  of  another;  but 
that  there  is  an  exception  to  that  rule, 
where  the  party  injured  is  guilty  of 
negligence  in  bringing  about  the  peril- 
ous situation.  And  it  was  held  that 
the  plaintiff's  negligence  had  created 
the  dangerous  situation  in  which  her 
child  was  placed,  and  that  she  could 
not,  therefore,  recover  from  a  mu- 
nicipality for  injury  caused  by  falling 
from  planks  which  spanned  a  depres- 
sion 3  feet  deep  between  the  roadway 
and  sidewalk,  where,  instead  of  taking 
safe  and  convenient  crosswalks,  as  she 
might  have  done,  in  going  upon  an 
errand,  she  attempted  a  short  cut 
across  the  planks  in  the  middle  of  a 
block,  and  upon  her  return,  when  near 
the  planks,  the  child  who  accompanied 
her  let  go  the  mother's  hand  and 
started  over  the  planks  alone,  and  the 
mother,  in  endeavoring  to  overtake  the 
child,  lost  her  balance  and  fell,  sus- 
taining the  injury  in  question. 

The  above  exception  in  cases  where 
the  rescuer  brings  about  the  perilous 
situation,  was  held  inapplicable,  how- 
ever, in  West  Chicago  Street  R.  Co.  v. 
Liderman  (1900)  187  111.463.62  L.R.A. 
655,  79  Am.  St.  Rep.  226,  68  N.  E.  367, 
where  the  court  held  that  a  mother  was 
not  chargeable  with  negligence,  as  mat- 
ter of  law,  in  letting  loose  of  the  hand 
of  her  four-year-old  child  while  paus- 
ing on  a  city  street  to  speak  to  a 
friend ;  so  that  she  was  not  necessarily 
precluded  from  recovery  for  injury  by 
being  struck  by  a  street  car  when  she 
was  attempting  to  rescue  the  child, 
when  she  saw  it  upon  the  track  in 
front  of  an  approaching  street  car,  on 
the  ground  that  she  was  responsible 
for  creating  the  dangerous  situation 
in  which  she  was  injured. 

d.  Negligence  of  defendamt. 

The  mere  fact  that  one  in  going  to 
the  rescue  of  another  person,  who  is 
in  imminent  peril,  is  not  guilty  of  neg- 
ligence, will  not,  of  course,  entitle  him 
to  recover  for  an  injury  sustained  in 
so  doing,  unless  negligence  is  shown 
on  the  part  of  the  defendant  in  bring- 
ing about  the  dangerous  situation,  or 
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in  failinir  to  exercise  due  care  toward 
the  rescuer. 

United  States. — ^ThOmason  t.  South- 
ern R.  Co.  (1902)  51  C.  C.  A.  67,  113 
Fed.  80. 

Georgia. — Jaclcson  t.  Standard  Oil 
Co.  (1896)  98  Ga.  749,  26  S.  E.  60,  14 
Am.  Neg.  (3as.  53. 

Illinois. — ^Voss  t.  Morris  St  Co. 
(1912)  169  111.  App.  514;  Ingram  v. 
Jackson  (1917)  206  111.  App.  466. 

Indiana. — ^Evansville  &  G.  R.  Co.  v. 
Riatt  (1861)  17  Ind.  102. 

Iowa.— Saylor  ▼.  Parsons  (1904)  122 
Iowa.  679,  64  L.IUL  542,  101  Am.  St. 
Rep.  283,  98  N.  W.  500,  15  Am.  Neg. 
Rep.  543;  Tyler  v.  Barrick  (1916)  178 
Iowa.  985.  160  N.  W.  273. 

Kentucky. — Taylor  Coal  Co.  ▼. 
Porter  (1915)  164  Ky.  523.  175  S.  W. 
1014. 

Massadinaetta.  —  Dixon  v.  New 
York.  N.  H.  A.  H.  R.  Co.  (1910)  207 
Mass.  126.  92  N.  E.  1030. 

Michigan.— Ryan  v.  Towar  (1901) 
128  Mich.  463.  55  hJBLA.  310.  87  N.  W. 
644. 

MississippL — ^Billingsley  v.  Illinois 
C.  R.  Ck>.  (1911)  100  Miss.  612,  56  So. 
790. 

Missouri. — ^Donahoe  ▼.  Wabash.  St. 
L.  A  P.  R.  Go.  (1884)  83  Mo.  560,  53 
Am.  Rep.  594. 

Montana. — ^Bracey  v.  Northwestern 
ImproT.  Ck>.  (1910)  41  Mont  338.  137 
Am.  St.  Rep.  738,  109  Pac.  706. 

New  York. — Miller  v.  Union  R.  Co. 
(1908)  191  N.  Y.  77,  88  N.  E.  583; 
Burnes  t.  Staten  Island  Rapid  Transit 
R.  Co.  (1892)  63  Han,  628,  44  N.  Y.  S. 
R.  271,  17  N.  Y.  Sapp.741;Hirschman 
V.  Dry  Dock.  E.  B.  &  B.  R.  Co.  (1899) 
46  App.  DiT.  621.  61  N.  Y.  Sapp.  304. 

North  Carolina. — ^Norris  v.  Atlantic 
Coast  Line  R.  Co.  (1910)  152  N.  C.  505, 
27  L.RJL(N5.)  1069.  67  S.  E.  1017. 

Ohio.— Pittsburg.  C.  C.  &  St.  L.  R. 
Co.  T.  Lynch  a903)  69  Ohio  St.  123. 
63  LJt.A.  504. 100  Am.  St.  Rep.  658,  68 
N.  E.  703.  15  Am.  Neg.  Rep.  169. 

Pennsylvania. — Gramlich  v.  Wurst 
(1878)  86  Pa.  74.  27  Am.  Rep.  684; 
Corfoin  t.  Philadelphia  (1900)  195  Pa. 
461.  4Q  hJBUi.  715,  78  Am.  St.  Rep.  825, 
45  Atl.  1070.  7  Am.  Neg.  Rep.  563; 
Neri  t.  Atlantic  Ref.  Go.  (1917)  65  Pa. 
Super.  Ct  444. 


Texas.  —  Texas  &  N.  O.  R.  C».  v. 
Scarborough  (1907)  —  Tex.  Civ.  App. 
— ,  104  S.  W.  408.  affirmed  in  (1908) 
101  Tex.  436,  108  S.  W.  804;  Linz 
Realty  Co.  v.  McDonald  (1910)  — 
Tex.  Civ.  App.  — ,  133  S.  W.  535;  Scates 
V.  Rapid  Transit  R.  Co.  (1914)  —  Tex. 
Civ.  App.  — ,  171  S.  W.  503. 

In  actions  for  injury  to  one  who  is 
attempting  to  rescue  another  from  im- 
minent peril,'  it  is  necessary  that  neg- 
ligence on  Uie  part  of  the  defendant 
or  its  servants  should  be  shown,  even 
though  the  plaintiff  was  himself  free 
from  all  blame ;  but  in  such  cases  it  is 
sufficient  if  the  defendant  was  negli- 
gent towards  either  the  person  in  dan- 
ger or  the  rescuer,  its  negligence  to- 
ward the  former  being  treated  as  di- 
rectly inducing  the  attempt  to  rescue, 
and  thereby  causing  the  injury  to  the 
rescuer.  Dixon  v.  New  York.  N.  H.  & 
H.  R.  Co.  (1910)  207  Mass.  126,  92  N. 
E.  1030. 

It  was  said  in  Ingram  v.  Jackson 
(1917)  206  IIL  App.  466,  that  the  au- 
thorities do  not  go  to  the  extent  of 
holding  that  the  rescuer  can  recover, 
regardless  of  the  question  whether  the 
danger  of  the  par^  he  was  attempting 
to  rescue  was  the  result  of  negligence 
on  the  part  of  the  person  inflicting  the 
injury,  or  not. 

A  person  who  is  himself  free  from 
negligence  cannot  be  made  liable  in 
damages  on  account  of  injury  sus- 
tained by  a  person  who,  at  his  request, 
comes  to  the  assistance  of  one  who  is 
in  danger  or  exposed  to  peril.  Taylor 
Coal  Co.  v.  Porter  (1915)  164  Ky.  523. 
175  S.  W.  1014. 

The  rule  requiring  negligence  in 
bringing  about  the  situation,  or  with 
respect  to  the  rescuer,  is  well  stated 
in  Donahoe  v.  Wabash.  St  L.  &  P.  R. 
Co.  (1884)  83  Mo.  660.  53  Am.  Rep. 
594.  as  follows :  "It  is  to  be  observed 
that  it  is  only  when  the  railroad  com- 
pany, by  its  own  negligence,  created 
the  danger,  or  through  its  negligence 
is  about  to  strike  a  person  in  danger, 
that  a  third  person  can  voluntarily  ex- 
pose himself  to  peril  in  an  effort  to 
rescue  such  person,  and  recover  for  an 
injury  he  may  sustain  in  that  attempt 
For  instance,  if  a  man  is  lying  en  the 
track   of   a   railroad   intoxicated    «r 
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asleep,  but  in  such  a  position  that  he 
could  not  be  seen  by  the  men  managing 
an  approaching  train,  and  they  had  no 
warning  of  his  situation,  and  another, 
seeing  his  danger,  should  go  upon  the 
track  to  save  his  life,  and  be  injured 
by  the  train,  he  could  not  recover,  un- 
less the  trainmen  were  guilty  of  neg- 
ligence, with  respect  to  the  rescuer, 
occurring  after  the  beginning  of  his 
attempt  If  the  railroad  company  is 
not  chargeable  with  negligence  with 
respect  to  the  person  in  danger,  the 
case  of  the  person  who  attempted  to 
rescue  him  and  was  injured  must  be 
determined  with  reference  to  the  neg- 
ligence of  the  company  in  its  conduct 
toward  him  and  his  in  making  the  at- 
tempt. In  other  words,  the  negligence 
of  the  company  as  to  the  person  in 
danger  is  imputed  to  the  company  with 
respect  to  him  who  attempts  the  res- 
cue; and,  if  not  guilty  of  negligence' 
as  to  such  person,  then  it  is  only  lia- 
ble for  negligence  occurring,  with  re- 
gard to  the  rescuer,  after  his  efforts 
to  rescue  the  person  in  danger  com- 
menced." 

In  all  cases,  negligence  toward  the 
person  rescued,  or  the  person  making 
the  rescue,  after  the  attempt  has  be- 
gun, is  essential  to  recovery.  Bracey 
V.  Northwestern  Improv.  Co.  (1910)  41 
Mont  388,  137  Am.  St.  Rep.  738,  109 
Pac.  706. 

The  right  of  one  voluntarily  to  in- 
cur peril  to  save  the  life  of  another 
in  danger  cannot  be  successfully 
nrged,  where  the  plaintiff's  own  testi- 
mony shows  that  the  proximate  cause 
of  his  injury  in  attempting  the  res- 
cue was  his  own  voluntary  act,  with- 
out negligence  on  the  part  of  the  de- 
fendant. Neri  v.  Atlantic  Ref.  Co.. 
(1917)  65  Pa.  Super.  Ct.  444. 

e.  Where  rescue  is  not  spontaneous,  but 
deliberate. 

The  fact  that  the  rescuer  has  time 
to  deliberate  upon  his  course  of  ac- 
tion, and  that  he  does  not  act  sponta- 
neously or  impulsively  in  attempting 
to  effect  a  rescue,  has  been  held  not 
to  break  the  causal  connection  between 
the  defendant's  negligence  and  the 
rescuer's  injury,  sustained  in  making 
the  attempt.    See  the  reported  case 


(Wagnee  v.  Inteknational  R.   Co. 
ante,  1). 

And  the  rule  thi^t  the  law  has  so 
high  a  regard  for  human  life  that  it 
will  not  impute  negligence  to  one  who 
attempts  to  save  it,  unless  the  at- 
tempt is  made  under  such  circum-  - 
stances  as  to  constitute  it  rashness  in 
the  estimation  of  prudent  persons,  was 
said  in  Da  Rin  v.  Casualty  Co.  of 
America  (1910)  41  Mont.  176.  27 
L.R.A.(N.S.)  1164,  137  Am.  St.  Rep. 
709,  108  Pac.  649,  to  be  broad  enough 
to  cover  not  only  an  attempt  to  save  life 
under  spontaneous  impulse,  aroused 
by  sudden  and  unexpected  perception 
of  the  peril,  and  without  thought  or 
calculation  of  the  chances  of  injury  or 
loss  of  life  to  the  one  making  the  at- 
tempt, but  to  extend  to  attempts  made 
after  such  calculation  as  the  circum- 
stances permitted,  the  rescuer  acting 
under  the  conclusion  that  he  can  save 
life  without  the  loss  of  his  own. 

/.  Proximate  cause. 

It  should  be  observed  that  the  an- 
notation does  not  purport  to  treat  the 
question  of  proximate  cause,  even 
though  it  arises  in  the  class  of  cases 
under  consideration,  except  so  far  as 
the  question  is  somewhat  distinctive 
to  this  class. 

The  proximate  cause  of  injury  to 
one  who  voluntarily  interposes  to  save 
the  lives  of  persons  imperiled  by  the 
negligence  of  another  is  the  negli- 
gence which  caused  the  peril.  Mary- 
land Steel  Co.  V.  Marney  (1898)  88  Md. 
482, 42  L.R.A.  842,  71  Am.  St.  Rep.  441, 
42  Atl.  60,  5  Am.  Neg.  Rep.  159;  Per- 
pich  V.  Leetonia  Min.  Co.  (1912)  118 
Minn.  508,  137  N.  W.  12;  Bond  v; 
Baltimore  &  0.  R.  Co.  (1918)  82  W. 
Va.  557,  5  A.L.R.  201,  96  S.  E.  982,  19 
N.  C.  C.  A.  674.  Of  course,  this  prin- 
ciple runs  through  the  cases  generally, 
attention  being  called  to  the  above 
only  because  the  point  was  expressly 
referred  to. 

And  where  a  child,  while  crossing 
a  bridge  with  its  parents,  fell  through 
an  opening  in  the  bridge  negligently  i^ 
allowed  to  remain  unguarded,  and  the 
father  plunged  into  the  water  to  res- 
cue the  child,  and  both  were  drowned, 
it  was  held  in  Gibney  v.  State  (1893) 
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137  N.  Y.  1,  19  L.R.A.  365,  33  Am.  St 
Rep.  690,  S3  N.  E.  142,  that  the  un- 
safe condition  o£  the  bridge  was,  in 
a  legal  sense,  the  cause  of  the  drown- 
ing of  the  father  as  well  as  of  the 
child,  and  that  recovery  could  be  had 
for  his  death  from  the  state,  because 
of  its  leaving  the  bridge  in  a  danger- 
ous condition. 

The  proximate  cause  of  injury  to  a 
four-year-old  child  who  is  run  over  by 
a  train  negligently  operated  at  a  high 
rate  of  speed,  without  a  proper  look- 
out, is  the  negligence  of  the  railway 
company,  although  a  third  party,  who 
is  not  charged  with  the  custody  of  the 
child,  but  sees  its  danger  and  attempts 
to  rescue  it,  may  also  be  negligent  in 
the  method  used,  in  holding  the  child 
in  her  arms  while  trying  to  catch  her 
own  child,  with  the  result  that  her  foot 
is  caught  in  the  rails.  North  Penn- 
sylvania R.  Co.  v.  Mahoney  (1868)  57 
Pa.  187,  12  Am.  Neg.  Gas.  517. 

But  where  a  repair  man  in  the  de- 
fendant's factory,  after  repairing  a 
machine,  attempted  to  adjust  a  belt 
which  operated  the  same,  this  service 
being  out  of  his  line  of  duty  and  be- 
ing unnecessary,  as  the  machine  was 
not  in  use  at  tiie  time  and  he  was  act- 
ing without  instructions,  and  another 
employee,  who  volunteered  to  render 
assistance,  was  caught  in  the  belt  and 
drawn  around  the  shaft,  and  the 
former,  in  attempting  to  rescue  his  co- 
employee,  was  caught  in  the  shaft  and 
killed,  it  was  held  that  there  could  be 
no  recovery  for  his  death  because,  as- 
suming that  there  was  no  contributory 
negligence,  and  that  the  employer  was 
negligent  as  to  the  methods  and  ma- 
chinery used,  such  negligence  was  not 
the  proximate  cause  of  the  injury. 
Sann  v.  H.  W.  Johns  Mfg.  Co.  (1897) 
16  App.  Div.  262,  44  N.  Y.  Supp.  641, 
2  Am.  Neg.  Rep.  432. 

That  the  fact  that  the  rescuer's  act 
is  deliberate  and  voluntary  will  not 
break  the  causal  conection  between 
the  defendant's  negligence  and  the  in- 
jury resulting  from  the  attempt  to 
rescue,  see  the  reported  case  (Wagner 
V.  International  R.  Co.  ante,  1). 

As  to  the  application  of  the  doctrine 
of  proidmate  cause  under  the  partic- 
ular circumstances,  seie  also  Anderson 


v.  Northern  R.  Co.  (U.  C.)  III.  a,  1, 
infra;  Smith  v.  Chicago  City  R.  Co. 
(111.)  III.  a,  6,  infra;  Connell  v.  Pres- 
cott  (Ont.)  III.  b,  infra;  Wichita  Falls 
Traction  Co.  v.  Hibbs  (Tex.)  in.  d, 
infra. 

g.  Enifioyeea;  uasumption  of  risk. 

As  to  right  of  employee  to  compen- 
sation under  workmen's  compensation 
acts,  for  injuries  received  while  act- 
ing in  an  emergency,  including  in- 
juries sustained  while  attempting  to 
rescue  another,  see  annotation  follow- 
ing Baum  V.  Industrial  Commission,  6 
A.L.R.  1247. 

In  a  large  percentage  of  the  cases 
the  rescuer  was  an  employee  of  the 
person  or  corporation  on  account  of 
whose  negligence  in  bringing  about 
the  perilous  situation  the  recovery 
was  sought.  It  is  assumed,  in  general, 
that  ttie  mere  fact  that  one  is  an  em- 
ployee of  the  defendant  will  not  pre- 
clude recovery.  Attention  is  here 
called,  however,  to  several  cases  which 
have  specially  mentioned  this  point.  , 

Thus,  the  fact  that  the  rescuer  is  an 
employee  of  the  defendant  whose  neg- 
ligence brought  about  the  dangerous 
situation  was  held  not  to  preclude  re- 
covery for  injury  to  the  person  at- 
tempting the  rescue,  in  Pittsburg,  C 
C.  &  St.  L.  R.  Co.  V.  Lynch  (1903)  69 
Ohio  St.  123,  63  L.R.A.  504,  100  Am. 
St.  Rep.  658,  68  N.  E.  703,  15  Am,  Neg. 
Rep.  169,  where  a  watchman  at  a  rail- 
road crossing  was  struck  and  injured 
by  a  caboose  negligently  'Tucked"  over 
the  crossing,  when  he  rushed  in  front 
of  the  car  in  an  attempt  to  rescue  a 
woman,  who  had  apparently  become 
bewildered  and  did  not  heed  his  warn- 
ing signal.  The  court  said  that  th6 
plaintiff's  right  of  action  was  not  un- 
favorably affected  by  the  fact  that  he 
was  an  employee  of  the  company. 

And  it  has  been  held  that  the  doc- 
trine of  assumption  of  risk,  either  by 
virtue  of  the  contract  of  employment 
or  of  voluntary  exposure  to  known 
dangers,  cannot  be  applied  to  prevent 
recovery  against  an  employer  for  in- 
jury sustained  by  an  employee  while 
attempting  to  save  human  life  im- 
periled by  tkt  employer's  negligence. 
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where  fhe  circumstances  are  not  such 
that  the  rescuer  can  be  charged  with 
contributory  negligene.  International 
&  G.  N.  R.  Co.  V.  McVey  (1904)  — 
Tex.  Civ.  App.  — »  81  S.  W.  991.  In 
this  case,  where  a  section  foreman  was 
killed  by  beingr  struck  by  a  train  while 
attempting  to  remove  a  push  car  from 
the  track,  the  court,  in  overruling  the 
contention  that  the  deceased,  in  re- 
maining upon  the  track,  or  dangerous- 
ly near  to  it,  after  he  became  aware 
of  the  immediate  approach  of  the 
train,  assumed  the  risk  of  injury  to 
which  his '  voluntary  conduct  exposed 
him,  said :  "While  it  is  true  that  one 
assumes  the  risk  of  injuries  that  might 
result  from  a  voluntary  exposure  to 
known  dangers,  the  same  rule  that 
would  excuse  him  from  the  charge  of 
contributory  negligence  in  the  effort 
to  save  life  would  relieve  him  from  an 
application  of  the  doctrine  of  assumed 
risk.  Of  course  he  assumes  the  risk, 
in  the  sense  that  he  voluntarily  en- 
counters peril;  but,  if  there  is  any 
force  or  logic  in  the  rule  that  would 
excuse  one  from  contributory  negli- 
gence in  the  attempt  to  save  life,  we 
see  no  reason  why  the  same  rule 
would  not  apply  in  denying  an  applica- 
tion of  the  doctrine  of  assumed  risk, 
when  sought  to  be  invoked  to  charge 
one  with  knowingly  encountering  an 
existing  peril.  He  does  not  assume 
the  risk  of  the  extraordinary  and 
unexpected  danger  that  arises  from 
his  conduct  in  order  to  save  life, 
any  more  than  he  would  be  charged 
with  contributory  negligence  In  a  like 
case.  .  .  .  Neither  assumed  risk  nor 
contributory  negligence  will  defeat  a 
recovery  where  the  party  injured  or 
killed  risks  his  life  in  order  to  save 
the  lives  of  others,  under  circum- 
stances showing  that  his  conduct  was 
not  reckless  or  rash." 

Exposure  of  life  by  an  employee, 
to  save  life,  is  neither  wrongful  nor 
negligent,  when  attempted  within  the 
scope  of  the  employee's  duty,  provided 
it  is  made  under  such  circumstances 
as  do  not  constitute  rashness  in  the 
judgment  of  prudent  persons.  Condlff 
V.  Kansas  City,  Ft.  S.  &  G.  R.  Co. 
(1891)  45  Kan.  256,  25  Pac.  562. 


///.  AppUeatUm. 

a.  Dangera   ariatng   from    operation   of 
trainm  or  etreet  oars. 
■11 
1.  Rescue  of  persona  on  or  near  track. 

The  largest  number  of  cases  of  at- 
traipted  rescue  of  other  persons  in 
peril  is  to  be  found  in  that  class  of  de- 
cisions involving  danger  to  persons 
on  or  near  railroad  tracks,  in  front  of 
approaching  trains.  And  the  general 
rule,  indicated  under  II.  a,  supra,  that 
it  is  not  negligence  per  se  for  one  to 
risk  his  life,  or  serious  injury,  in  order 
to  save  another  person  in  imminent 
peril,  if  his  conduct  is  not  rash  or 
reckless,  has  been  applied  or  recog- 
nized in  this  class  of  cases, — 

— where  one  in  a  railroad  station 
saw  an  inebriated  friend  standing  on 
the  track  with  his  back  to  an  ap- 
proaching tiain,  apparently  uncon- 
scious of  the  danger,  and,  believing 
that  he  could  save  his  friend  and 
avoid  injury  himself,  as  he  would 
probably  have  succeeded  in  doing  had 
the  train  been  running  at  a  reason- 
able and  proper  rate  of  speed,  at- 
tempted to  do  80,  but,  after  effecting 
the  rescue,  was  himself  struck  by  the 
engine  and  injured,  Peyton  v.  Texas 
&  P..  R.  Co.  (1889)  41  La.  Ann.  861,  17 
Am.  St.  Rep.  480,  6  So.  690; 

— where  one  at  a  railway  station 
sprang  to  the  rescue  of  a  girl  who 
started  across  the  tracks  in  front  of 
a  slowly  approaching  train,  which  she 
apparently  did  not  see  or  hear,  but 
which  would  have  struck  her  except 
for  the  assistance  rendered,  it  being 
held  that  there  was  sufficient  evidence 
of  negligence  on  the  part  of  the  rail- 
way company  in  failing  to  keep  a 
proper  lookout,  and  that  the  negli- 
gence of  the  person  rescued  was  not 
imputable  to  the  rescuer,  Bond  v.  Bal- 
timore &  0.  R.  Co.  (1918)  82  W.  Va. 
557,  6  A.L.R.  201,  96  S.  E.  932,  19  N. 
C.  C.  A.  674  (as  to  the  last  point,  see 
annotation  following  this  case  in  5 
A.L.R.  206) ; 

—  where  a  watchman  at  a  railroad 
crossing  was  struck  and  injured  by  a 
caboose  negligently  "kicked"  over  the 
crossing,  when  he  rushed  in  front  of 
the  car  in  an  attempt  to  rescue  a 
woman,  who  was   apparently  bewil- 
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dered  and  did  not  heed  his  warning 
signal/  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
V.  Lynch  (1903)  69  Ohio  St.  123,  63 
L.R.A.  504,  190  Am.  St.  Rep.  658,  68 
N.  E.  703,  15  Am.  Neg.  Rep.  169 ; 

— where  a  switchman,  seeing  a 
stranger  oblivious  of  danger  standing 
in  a  position  where  he  would  probably 
be  crushed  between  the  platform  of  a 
freight  depot  and  cars  which  were 
being  backed  toward  him,  rushed  to 
the  stranger's  rescue  and  shoved  him 
from  the  track,  but  was  himself 
crushed  and  killed,  there  being  evi- 
dence that  another  switchman,  who 
saw  the  danger,  negligently  failed  to 
give  the  signal  to  stop  the  train  in 
time  to  avoid  the  accident,  Texas  & 
N.  O.  R.  Co.  v.  Scarborough  (1907)  — 
Tex.  Civ.  App.  — ,  104  S.  W.  408,  af- 
firmed in  (1908)  101  Tex.  436,  108  S. 
W.  80-1; 

—  where  a  flagman  at  a  street  rail- 
way crossing  lost  his  life  by  being 
struck  by  a  switch  engine  negligently 
backed  over  the  crossing,  there  being 
evidence  that  the  flagman  was  on  the 
track  in  the  performance  of  his  duties, 
in  an  effort  to  warn  and  protect  from 
danger  women  who  were  crossing  the 
track  apparently  insensible  of  their 
peril,  and  that  to  accomplish  his  pur- 
pose it  was  necessary  for  him  to  turn 
his  back  in  the  direction  of  the  ap- 
proaching engine,  Missouri,  K.  &  T.  R. 
Co.  V.  Goss  (1903)  31  Tex.  Civ.  App. 
SOO,  72  S.  W.  94; 

—  where  a  passenger  standing  on  a 
ciowded  interurban  electric  car  was 
thrown  from  the  car  as  it  gave  a  lurch 
at  a  turn,  in  crossing  a  high  bridge 
and  trestle,  and  the  plaintiff,  who  was 
a  relative  and  companion,  when  the 
car  stopped  at  the  foot  of  the  trestle, 
walked  more  than  400  feet  up  the 
trestle  in  the  darkness,  in  order  to  ef- 
fect a  rescue,  and  was  injured  by  fall- 
ing from  the  bridge,  it  being  held  that 
the  fact  that  the  plaintiff's  action  was 
not  spontaneous,  but  deliberate,  did 
not  break  the  causal  connection  be- 
tween the  defendant's  negligence  and 
the  plaintiff's  injury,  and  that  the 
court  could  not  say,  as  matter  of  law, 
that  the  plaintiff  was  negligent  in  go- 
ing upon  the  bridge,  instead  of  search- 
ing for  the  body  below,  where  it  had 


fallen,  Wagner  v.  International  R. 
Co.  (reported  herewith)  ante,  1; 

—  where  a  mother  was  injured  by 
being  struck  by  a  street  car  which  the 
gripman  negligently  failed  to  stop  in 
time  to  avoid  the  accident,  while  she 
was  endeavoring  to  rescue  her  three- 
year-old  child,  which  had  escaped 
from  her  and  gone  upon  the  track. 
West  Chicago  Street  R.  Co.  v.  Lider- 
man  (1900)  187  111.  463,  52  L.R.A.  655, 
79  Am.  St.  Rep.  226,  58  N.  E.  367; 

—  where  one  lost  her  life  by  being 
struck  by  a  train  negligently  operated 
over  a  street  crossing,  while  she  was 
attempting  to  rescue  a  three-year-old 
child  on  the  track,  it  being  held  that 
a  pleading  to  this  effect  was  good  as 
against  a  general  demurrer,  although 
it  did  not  alle&e  circumstances  show- 
ing that  the  rescue  was  not  attempted 
rashly  and  recklessly,  Louisville  &  N. 
R.  Co.  V.  Orr  (1898)  121  Ala.  489,  26 
So.  35; 

—  where  a  mother,  seeing  her  two- 
year-old  child  running  toward  her 
from  the  opposite  side  of  the  street, 
across  street  car  tracks,  in  front  of 
an  approaching  car,  rushed  toward 
the  child  in  an  attempt  to  rescue  it, 
ran  upon  the  track  when  the  car  was 
about  10  feet  away,  and  was  struck 
and  killed  by  the  car,  Sherman  v. 
United  R.  Co.  (1919)  202  Mo.  App. 
39,  214  S.  W.  223  (the  court  saying, 
in  affirming  a  judgment  for  the 
death,  that  under  the  circumstances 
it  would  be  highly  unreasonable  to 
require  deliberate  judgment  on  the 
mother's  part,  and  that  her  act  could 
not  be  termed  wilful,  reckless,  or 
wanton,  within  the  meaning  of  the 
doctrine  above  indicated.  It  was  held 
that  the  deceased  could  not  be  held  to 
have  knowingly  placed  herself  in  a 
position  of  danger,  and  knowingly  or 
wilfully  to  have  permitted  the  car  to 
strike  her,  so  as  to  preclude  recovery 
under  the  "last  clear  chance"  doc- 
trine) ; 

—  where  a  person,  seeing  a  small 
child  upon  a  railroad  track,  who,  if 
not  rescued,  must  inevitably  be 
crushed  by  a  rapidly  approaching 
train,  ran  to  the  child  and  threw  it 
clear  of  the  track,  but,  continuing 
across  the  track  himself,  was  struck 
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by  the  locomotive,  and  sustained  in- 
juries from  which  he  died,  Eckert  v. 
Long  Island  R.  Co.  (1871)  43  N.  Y. 
502,  3  Am.  Rep.  721,  aflSrming  (1870) 
57  Barb.  565; 

— where  one  threw  himself  in  front 
of  a  rapidly  approaching  train  to  res- 
cue a  child  who  had  fallen  on  the 
tracks,  and,  before  he  could  get  out  of 
the  way,  was  struck  by  the  train, 
which  was  moving  at  an  unlawful  rate 
of  speed,  Pennsylvania  Co.  v.  Langen- 
dorf  (1891)  48.  Ohio  St.  316,  13  L.R.A. 
190,  29  Am.  St.  Rep.  553,  28  N.  E.  172; 

—  where  a  fifteen-year-old  girl, 
while  waiting  for  two  street  cars  go- 
ins  in  opposite  directions  to  pass,  see- 
ing a  child  about  four  years  old  start- 
ingr  to  cross  the  track  in  front  of  an 
approaching  car  on  the  track  farthest 
from  her,  rushed  toward  him  and 
pulled  him  from  the  track,  but,  step- 
ping back,  was  struck  and  injured  by 
the  car  on  the  nearer  track,  the  motor- 
man  on  the  latter  car  having  a  clear 
view  of  the  situation,  and  having 
ample  time,  by  the  exercise  of  ordi- 
nary care,  to  have  stopped  the  car  be- 
fore striking  the  girl,  Manzella  v. 
Rochester  R.  Co.  (1905)  105  App.  Div. 
12,  93  N.  Y.  Supp.  457,  later  appeal  in 
(1906)  116  App.  Div.  922,  101  N.  Y. 
Supp.  1134,  dismissed  on  authority  of 
first  appeal,  and  decision  affirmed  in 
(1909)  195  N.  Y.  514,  88  N.  E.  1125; 

—  where  the  plaintiff  saw  two  boys 
about  ten  years  old  playing  on  a  track 
of  th^  defendant  railway  company, 
laid  along  a  city  street,  and  cars  back- 
ing down  upon  them  without  warning, 
and  without  any  light  or  trainman  at 
the  rear,  in  violation  of  the  rules  of 
the  company,  and,  when  the  boys 
failed  to  heed  his  warning,  rushed  up- 
on the  track  in  order  to  save  them, 
which  he  succeeded  in  doing,  but  was 
himself  struck  by  the  train  and  in- 
jured. Toner  v.  Pennsylvania  R.  Co. 
(1919)  268  Pa.  438,  106  Atl.  797,  18 
N.  CCA.  778; 

—  where  a  laborer  working  on  a 
railroad  track,  who  had  stepped  from 
the  track  upon  the  approach  of  a 
train,  seeing  a  small  boy  standing  on 
the  track  with  his  back  toward  the 
approaching  train,  apparently  una- 
ware thereof,  mshed  upon  the  track 
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to  rescue  the  boy,  and  succeeded  in  do- 
ing so,  but  slipped  and  fell,  and  was 
struck  by  the  train  and  killed.  Mobile 
&  0.  R.  Co.  V.  Ridley  (1905)  114  Tenn, 
727,  86  S.  W.  606,  4  Ann.  Cas.  925; 

—  where  a  mother,  seeing  her  twen- 
ty-months'-old  child  standing  on  a 
railroad  track  with  a  rapidly  ap- 
proaching train  about  half  a  mile 
away,  ran  to  the  rescue,  but  was 
struck  by  the  engine  as  she  was  lift- 
ing the  child  from  the  track,  there 
being  evidence  of  negligence  on  the 
part  of  the  railway  company  in  failing 
to  keep  a  proper  lookout  to  discover 
persons,  even  trespassers,  on  the 
track,  Panhandle  &  S.  F.  R.  Co.  v. 
Haywood  (1921)  —  Tex.  Civ.  App.  — , 
227S.  W.  347; 

—  where  an  employee,  who  had 
driven  to  a  brickyard  to  obtain  a  load 
for  his  employer  from  a  car,  seeing  a 
coemployee,  who  had  also  driven 
there  for  th*e  same  purpose,  in  a  posi- 
tion of  imminent  peril,  struggling  to 
restrain  his  horse,  which  was  plung- 
ing upon  or  close  to  a  track  of  the  de- 
fendant railway  company  upon  which 
a  train  was  slowly  approaching,  came 
to  his  assistance,  and  was  struck  by 
the  train  and  injured,  the  court  hold- 
ing that  it  was  for  the  jury  to  deter- 
mine whether  the  attempt  was  merely 
one  to  save  property,  that  it  was  not 
necessarily  a  negligent  act  to  come  to 
the  rescue,  even  at  the  risk  of  the 
rescuer's  own  life,  and  that  there  was 
sufficient  evidence  of  negligence  on  the 
part  of  the  defendant  in  making  an 
unusual  amount  of  noise  by  the  train, 
in  failing  to  keep  a  proper  lookout,  or 
to  see  the  obstructions  on  the  track 
and  avoid  the  accident,  or  in  negli- 
gently starting  the  train  without 
warning,  after  it  had  come  almost,  if 
not  entirely,  to  a  stop,  before  the 
rescue  was  attonpted,  Dixon  v.  New 
York,  N.  H.  &  H.  R.  Co,  (1910)  207 
Mass.  126,  92  N.  E.  1030; 

—  where  one  who  came  to  the  as- 
sistance of  a  driver  on  a  highway, 
whose  horse  became  unmanageable 
on  the  approach  of  a  train,  was  in- 
jured by  coming  in  contact  with  the 
train  while  attempting  to  hold  the 
horse  by  the  bridle  and  prevent  its 
going  forward  upon  the  track,  there 
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being  evidence  that  the  train,  which 
was  running  at.  a  slow  rate  of  speed 
in  plain  view  of  the  crossing,  could,  by 
the  exercise  of  proper  care,  have  been 
stopped  in  time  to  have  avoided  the 
accident,  Southern  R.  Co.  v.  Baptist 
(1913)  114  Va.  723,  77  S.  E.  477. 

It  was  held  in  Hodges  v.  Erie  R.  Co. 
(1919)  168  C.  C.  A.  498,  257  Fed.  494, 
that  it  was  not  negligence  per  se  for 
a  mother  voluntarily  to  risk  her  own 
life  in  attempting  to  rescue  from  im- 
pending danger  her  three-year-old 
child,  who  had  crawled  under  a 
freight  train  blocking  a  much-used 
pathway,  so  as  to  preclude  recovery 
from  the  railway  company  for  her 
death,  in  case  the  train  was  negli- 
gently started,  without  warning, 
while  she  was  under  it  for  this  pur- 
pose. 

However,  in  DeMahy  v.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  (1893)  45  La. 
Ann.  1329,  14  So.  61,  where  a  mother 
and  her  child,  nearly  three  years  old, 
were  passengers  on  a  car  left  stand- 
ing with  others  on  a  sidetrack,  and 
the  child,  after  passing  out  upon  the 
platform  of  the  car,  was  thrown  off 
between  that  and  the  next  car  by  a 
jolt  caused  by  coupling  other  cars 
with  the  ones  thus  standing,  when  the 
mother  jumped  to  the  ground  and 
thrust  her  arm  under  the  still  moving 
cars  to  reach  and  protect  the  child, 
pushing  it  off  of  the  rail,  and  in  so 
doing  her  arm  was  caught  and  badly 
broken  by  one  of  the  wheels,  it  was 
said  that  in  her  efforts  to  guard  and 
save  her  child  she  was  not  to  blame, 
and  that  her  conduct  commanded  the 
highest  admiration ;  but  a  recovery  for 
the  injury  was  denied,  upon  the  ground 
of  contributory  negligence  on  her  part 
in  allowing,  the  child. to  go  upon  the 
platform. 

See  also  Atlanta  &  C.  Air  Line  R. 
Co.  V,  Leach  (Ga.)  II.  c,  supra,  where 
the  injured  party  himself  brought 
about  the  dangerous  situation  of  the 
person  whose  rescue  was  attempted, 
in  taking  with  him  a  small  boy  across 
a  railway  trestle. 

But  even  though  a  parent  is  negh- 
gent  in  permitting  a  child  to  go  upon 
a  railroad  track,  such  negligence  will 
not  preclude  recovery  from  the  rail- 


road company  for  damages  for  injury 
to  the  parent,  sustained  by  being 
struck  by  a  .train  while  attempting  to 
rescue  the  child,  if,  after  the  situa- 
tion became  apparent  to  those  in 
charge  of  the  train,  they  negligent- 
ly failed  to  check  its  speed,  or  to 
stop  it,  as  they  might  have  done, 
in  time  to  avoid  the  accident.  Don- 
ahoe  V.  Wabash,  St.  L.  &  P.  R.  Co. 
(1884)  83  Mo.  560,  63  Am.  Rep. 
594.  The  court  said  that  if  the  serv- 
ants of  the  defendant  railway  com- 
pany were  guilty  of  negligence  after 
the  parent  went  upon  the  track, 
in  failing  to  stop  or  check  the  speed 
of  the  train,  that  canceled  her  prior 
contributory  negligence,  and  removed 
that  question  from  the  case;  that  the 
parents'  contributory  negligence  in 
permitting  the  child  to  be  on  the 
track  would  not  prevent  a  stranger 
from  recovering  damages  for  an  injury 
sustained  in  attempting  its  rescue,  and 
they  would  have  the  same  right. 

Where  a  mother,  seeing  her  seven- 
teen-months'-old  child  on  a  railroad 
track  in  front  of  an  approaching  train, 
rushed  upon  the  track  in  order  to 
rescue  the  child,  the  court,  in  Billings- 
ley  v.  Illinois  C.  R.  Co.  (1911)  100 
Miss.  612,  56  So.  790,  although  deny- 
ing recovery  to  the  mother  for  injuries 
by  being  struck  by  the  train,  on  the 
ground  that  negligence  was  not  shown 
on  the  part  of  the  defendant,  said  that 
surely  she  was  not  guilty  of  any  con- 
tributory negligence  in  going  upon  the 
track,  ^nder  the  circumstances,  in  or- 
der to  rescue  the  child  from  impending 
danger. 

One  who  goes  upon  a  street  car 
track  in  front  of  an  approaching  car, 
in  order  to  rescue  a  child  in  imminent 
peril  thereon,  does  not  stand  in  the 
position  of  a  trespasser  in  suing  the 
railway  company  for  injury  by  being 
struck  by  the  car.  Manzella  v.  Roch- 
ester R.  Co.  (1905)  105  App.  Div.  12, 
93  N.  Y.  Supp.  457,  later  appeal  in 
(1906)  116  App.  Div.  922,  101  N.  Y. 
Supp.  1134,  which  is  affirmed  in  (1909) 
195  N.  Y.  514,  88  N.  E.  1125. 

The  fact  that  one  originally  is  a 
trespasser  on  a  railway  track,  at  the 
time  he  discovers  a  child  in  peril 
thereon  from  an  approaching  train. 
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will  not  make  him  a,  trespasser  in  his 
subsequent  effort  to  rescue  the  child 
from  the  danger.  San  Antonio  &  A. 
P.  R.  Co.  V.  Gray  (1902)  95  Tex.  424, 
67  S.  W.  763,  where  one  walking  on  a 
railroad  track,  and  seeing  his  child 
running  toward  him  on  the  track,  in 
front  of  an  approaching  train,  at- 
tempted to  reach  the  child,  but  fell 
in  cros&ing  a  trestle,  sustaining  the 
injuries  in  question. 

And  where  a  girl  at  a  railway  cross- 
ing, seeing  smaller  children  playing 
on  the  track  and  knowing  that  a  train 
half  a  mile  away  was  swiftly  approach- 
ing, went  upon  the  track  in  an  effort 
to  save  them,  it  was  held  that  she  was 
not  a  trespasser,  and  that  her  con- 
tributory negligence  would  not  bar  re- 
covery for  injury  by  being  run  over 
by  the  train,  when,  having  gone  upon 
the  track  for  tills  purpose,  her  foot 
became  caught  between  the  rail  and 
planks  of  the  crossing,  and  she  was 
unable  to  extricate  herself.  Spooner 
T.  Delaware,  L.  &  W.  R.  Go.  (1889)  116 
N.  Y.  22,  21  N.  E.  696. 

It  was  held  in  Norris  v.  Atlantic 
Coast-  Line  R.  Co.  (1910)  152  N.  C. 
505,  27  L.R.A.(N.S.)  1069,  67  S.  E. 
1017,  that  it  is  not  negligence  per  se 
for  one  to  jump  across  a  railroad  track 
in  front  of  a  moving  engine  in  the 
nighttime,  when  the  speed  of  its  ap- 
proach cannot  be  determined,  to  rescue 
a  person  in  peril  on  the  tracks  because 
of  the  negligence  of  the  railroad  com- 
pany. 

Where  a  boy  about  fourteen  years 
old,  who  was  escorting  a  girl  about  the 
same  age  across  a  railroad  bridge,  re- 
mained on  the  bridge  in  an  attempt  to 
rescue  her,  when  she  fell  in  attempting 
to  escape  from  an  approaching  train, 
the  court  in  Becker  v.  Louisville  &  N. 
R.  Co.  (1901)  110  Ky.  474,  53  L.RA- 
267,  96  Am.  St.  Rep.  459,  61  S.  W.  997. 
an  action  for  injury  to  the  boy  by 
being  struck  by  the  train,  said  it  was 
evident  that  it  was  his  legal  as  well  as 
his  moral  duty  to  remain  with  and  seek 
to  rescue  his  companion,  and  that,  so 
far  as  that  question  was  concerned, 
the  law  was  settled  that  he  was  not 
guilty  of  any  contributory  negligence 
for  remaining  on  the  bridge  for  the 
purpose  of  saving  the  life  of  his  com- 


panion. It  was  held  in  this  case  that 
the  question  of  negligence  on  the  part 
of  the  railway  company  should  have 
been  submitted  to  the  jury,  as  there 
was  evidence  from  which  it  might  be 
found  that  those  in  charge  of  the  train 
saw  the  children  on  the  bridge  in 
ample  time  to  have  slackened  its 
speed,  so  as  to  enable  them  to  escape. 

In  most  of  the  cases  in  the  annota- 
tion, the  action  was  for  injury  or  death 
of  the  rescuer.  However,  in  North 
Pennsylvania  R.  Go.  v.  Mahoney 
(1868)  57  Pa.  187,  12  Am.  Neg.  Cas. 
617,  the  action  was  for  injury  to  the 
person  whose  rescue  was  attempted, 
a  four-year-old  child,  and  the  question 
was  whether  the  conduct  of  the  rescuer 
constituted  such  negligence  as  pre- 
cluded recovery.  In  this  case,  where 
a  woman  who  had  not  been  charged 
with  the  care  of  the  child,  which  had 
been  playing  upon  or  near  the  railroad 
track  with  her  own  child,  saw  it  be- 
tween the  tracks,  and,  for  the  purpose 
of  protecting  it,  caught  it  in  her  arms, 
and  then,  in  trying  to  seize  her  own 
child  who  avoided  her,  caught  her 
foot  in  the  rail  of  the  track,  was 
thrown  down,  struck  by  the  train, 
and  killed,  and  the  child's  arm  was 
seriously  injured,  it  was  heUji  that  the 
woman's  conduct  in.  attempting  the 
rescue,  though  negligent,  was  not 
contributory  negligence  which  would 
discharge  the  railroad  company  from 
liability  for  negligence  in  running 
at  a  high  rate  of  speed,  without  a 
proper  lookout. 

And  where  a  girl,  who  was  atten\pt- 
ing  to  board  a  street  car  when  it  was . 
suddenly  started,  continued  to  grasp 
the  handrail  of  the  car  and  .was 
dragged  for  a  considerable  distance, 
when  her  escort  caught  hold  of  her 
and  drew  her  from  the  car,  it  was  held 
in  Schoenfeld  v.  Metropolitan  Street 
R.  Co.  (1903)  40  Misc.  201,  81  N.  Y. 
Supp.  644,  that  even  if  the  escort's 
act  could  be  attributable  to  the  girl, 
who  was  suing  for  the  injury,  never- 
theless it  was  for  the  jury  to  deter- 
mine whether  or  not  his  act  would 
constitute  rashness  in  the  judgment 
of  a  prudent  person,  so  as  to  charge 
her  with  contributory  negligence. 

It  has  been  held,  in  an  action  for  in- 
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jury  to  a  mother  who  was  struck  by 
a  train  while  attempting  to  rescue  her 
child,  that  the  mother  should  be  per- 
mitted to  testify  that  when  she  start- 
ed to  get  the  child  from  the  track  she 
thought  she  would  be  able  to  do  so 
without  injury,  since  evidence  should 
be  admitted  to  show  how  the  danger 
appeared  to  the  person  thus  attempt- 
ing the  rescue,  and  it  would  be  diffi- 
cult for  the  rescuer,  by  a  mere  state- 
ment of  the  facts  surrounding  her,  to 
portray  the  situation  so  that  the  jury 
might  see  it  as  it  appeared  to  her  at  the 
time,  and  her  opinion  and  conclusion 
would  be  admissible  for  that  purpose. 
Panhandle  &  S.  F.  R.  Co.  v.  Haywood 
(1921)  —  Tex.  Civ.  App.  — ,  227  S.  W. 
347. 

The  principle  that  unless  negli- 
gence is  shown  in  bringing  about  the 
perilous  situation,  or  failure  to  ex- 
ercise due  care  toward  the  rescuer, 
the  latter  cannot  recover,  even  though 
he  is  without  contributory  negligence 
in  attempting  to  rescue  another  per- 
son who  is  in  danger,  is  exemplified 
by  Evansville  &  C.  R.  Co.  v.  Hiatt 
(1861)  17  Ind-  102,  where  a  son,  who 
was  walking  with  his  father  on  the 
railroad  track  toward  a  train  ap- 
proaching in  full  view,  stepped  off 
the  track  as  they  neared  the  train, 
but  the  father,  an  old  man,  remained 
upon  the  track,  and  the  son  was 
struck  and  injured  by  the  train  when 
he  returned  and  attempted  to  rescue 
his  father. 

And  it  was  held  in  Ingram  v.  Jack- 
soa  (1917)  206  111.  App.  466,  where  the 
■  party  in  peril  stepped  in  front  of  an 
approaching  train  when  it  was  close 
at  hand,  and  his  son,  for  whose  death 
damages  were  sought,  attempted  to 
rescue  him,  both  being  trespassers  on 
the  railroad  track,  that  the  evidence 
did  not  show  that  the  perilous  situa- 
tion had  been  brought  about  through 
the  negligence  of  the  railway  com- 
pany; and  also  that  the  evidence  did 
not  show  any  failure  on  the  part  of  the 
railway  employees  to  exercise  due  care 
after  discovering  the  peril.  And  it 
was  held  that  the  attempted  rescue 
would  not  change  the  relation  of  the 
deceased,  as  a  trespasser  or  licensee, 
so  as  to  alter  the  railroad  company's 


responsibility  and  render  it  liable  for 
running  at  excessive  speed,  unless  the 
situation  of  peril  was  brought  about 
through  the  negligence  of  the  railway 
company. 

So,  where  the  evidence  justified 
merely  the  inference  that  the  boy 
for  whose  death  the  action  was 
brought,  when  he  found  that  both  he 
and  his  younger  brother,  who  was 
crossing  the  track  with  him,  were  in 
a  position  of  danger,  sacrificed  his 
own  safety  to  save  his  brother,  but  did 
not  justify  an  inference  that  the  de- 
ceased was  brought  into  a  position  of 
danger  by  the  attempt  to  save  his 
brother,  it  was  held  in  Miller  v.  Union 
R.  Co.  (1908)  191  N.  Y.  77, 83  N.  E.  583, 
that  an  instruction  was  erroneous,  as 
inapplicable  to  the  evidence,  to  the  ef- 
fect that,  if  the  jury  found  that  the 
deceased  came  in  front  of  the  car  in 
the  course  of  a  sudden  effort  to  save 
the  smaller  boy  from  danger  caused 
by  the  negligence  of  the  defendant,  he 
would  not  necessarily  be  chargeable 
with  negligence  merely  because  he  ran 
into  danger  himself,  if  the  danger  was 
not  brought  about  from  some  likck  of 
reasonable  care  on  his  part. 

And  recovery  was  denied  in  Burnes 
T.  Staten  Island  Rapid  Transit  R.  R. 
Co.  (1892)  63  Hun,  628,  44  N.  Y.  S. 
R.  271,  17  N.  Y.  Supp.  741,  for  injury 
to  a  youth  who  went  upon  a  railroad 
track  in  order  to  save  a  smaller  boy, 
who  was  endangered"  by  an  approach- 
ing train,  on  the  ground  that  the  evi- 
dence was  insufficient  to  show  negli- 
gence on  the  part  of  the  railway 
company,  in  failing  either  to  observe 
the  danger  or  to  stop  the  train  after 
it  was  discovered. 

And  it  was  held  in  Hirschman  v. 
Dry-Dock,  E.  B.  &  B.  R.  Co.  (1899)  46 
App.  Div.  621,  61  N.  Y.  Supp.  304,  that 
a  mother  who  was  injured  in  attempt- 
ing to  rescue  her  child  from  in  front 
of  an  approaching  street  car  could  not 
recover,  even  if  she  was  without  con- 
tributory negligence,  because  the  evi- 
dence was  insufficient  to  show  negli- 
gence on  the  part  of  the  railway 
company,  the  only  inference  from  the 
evidence  being  that  the  child  ran  upon 
the  track  unexpectedly,  so  close  to  the 
rapidly    approaching    car    that    the 
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driver  thereof  had  no  opportunity  to 
take  any  steps  to  stop  the  car,  or  to 
save  the  child  from  injury. 

It  was  held,  also,  that,,  since  the  de- 
fendant had  not  created  the  perilous 
situation,  and  had  not  discovered  the 
danger  in  time  to  avoid  it,  although  it 
might  have  been  negligent  in  failing 
to  keep  a  proper  lookout,  or  in  run- 
ning at  an  unlawful  rate  of  speed, 
there  could  be  no  recovery  in  an  action 
against  a  street  car  company  for  in- 
jury by  being  struck  by  a  car  oper- 
ated along  a  street, — the  injury  not 
occurring  at  a  crossing, — where  the 
plaintiff  and  an  acquaintance,  who  was 
intoxicated,  were  walking  along  the 
track,  when  the  latter  lay  down  on  the 
track,  and  the  plaintiff,  while  trying  to 
rescue  him,  was  struck  and  injured  by 
a  street  car.  Scates  v.  Rapid  Transit 
R.  Co.  (1914)  —  Tex.  Civ.  App.  — ,  171 
S.  W.  503.  The  rule,  the  court  said,  is 
that  when  a  party  seeks  to  rescue  an- 
other from. a  perilous  position,  who 
has  negligently  placed  himself  in  such 
position  through  no  fault  of  the  rail- 
road, and  the  party  attempting  the 
rescue  is  injured,  no  liability  on  the 
part  of  the  railway  company  exists, 
and  he  cannot  recover. 

The  case  of  Anderson  v.  Northern  R. 
Co.  (1875)  25  U.  C.  C.  P.  301,  seems 
out  of  line  with  the  other  decisions. 
It  was  held  that  the  act  of  a  man  who 
was  passing  along  a  wharf  in  a  safe 
position,  upon  which  were  laid  three 
railroad  tracks  occupying  nearly  the 
whole  surface  of  the  wharf,  in  hurry- 
ing to  the  rescue  of  a  woman  who, 
passing  down  the  wharf  and  stepping 
aside  to  avoid  meeting  a  number  of 
men,  stepped  in  front  of  an  approach- 
ing train  upon  one  of  the  tracks,  and 
would  have  been  run  over  but  for  his 
assistance,  was  the  direct  and  proxi- 
mate cause  of  his  death  by  being 
struck  by  the  train,  and  that  what- 
ever sympathies  it  and  its  melancholy 
results  might  appeal  to,  it  was  a  negli- 
gent act  which  would  bar  a  recovery 
of  damages  therefor,  although  the  per- 
sons operating  the  train  were  also  neg- 
ligent. 

2.  Engtneera  or  other  tratn  emptoyeea 
remaining  at  po»t  to  avoid  tcreck. 

The  law  does  not  require  engineers 


in  charge  of  trains  to  leave  their  posts 
when  danger  is  threatened,  in  order 
to  save  themselves ;  and  they  cannot  be 
charged  with  negligence  in  remaining 
as  long  as  there  is  hope,  however  faint, 
of  averting  disaster  to  others.  Thus, 
in  Central  R.  Co.  v.  JCrosby  (1885)  74 
Ga.  737,  58  Am.  Rep.  463,  14  Am.  Neg. 
Cas.  140,  it  was  said  that  courts  should 
place  themselves  in  the  position  of  the 
engineer  at  the  moment  of  imminent 
danger,  demanding  instantaneous  de- 
cision and  action>  and  not  scan  closely 
the  grounds  of  hope  he  may  have  had 
to  save  others,  though  risking  himself 
in  the  effort;  that  it  is  the  policy  of 
the  carrier,  as  well  as  of  the  public 
generally,  not  to  encourage  the  officer 
in  charge  of  the  engine  to  abandon 
his  post  in  the  moment  of  danger,  but 
to  reward  the  courage  of  remaining,  if 
there  be  a  hope,  however  slight,  of  sav- 
ing trains  from  collision;  that,  while, 
if  there  were  no  shadow  of  hope  of 
averting  danger  to  others,  the  engi- 
neer should  save  himself,  yet,  on  a 
hope,  however  faint, — for  reasons  how- 
ever inconclusively  'establishing  the 
soundness  of  his  conclusion, — ^that  by 
risking  his  own  life  he  would  probably 
save  dther  lives,  he  should  remain  at 
his  post;  and  the  act  of  heroism, 
though  inoperative  of  good  either  to 
himself  or  others  in  the  particular 
case,  should  be  regarded  as  martyrdom 
to  public  policy,  rather  than  want  of 
precaution  to  save  himself. 

In  an  action  for  the  death  of  an 
engineer  in  charge  of  a  freight  train 
in  railroad  yards,  moving  at  a  rate 
of  2  or  3  miles  an  hour,  who  was  killed 
by  a  collision  with  mother  freight 
train  which  was  moving  backward, 
without  lights  or  signals,  at  the  rate 
of  i  or  10  miles  per  hour,  the  accident 
occurring  in  the  nighttime,  it  was 
found  in  Cottrill  v.  Chicago,  M\  &  St. 
P.  R.  Co.  (1879)  47  Wis.  684,  32  Anu 
Rep.  796,  3  N.  W.  376,  that  the  engi- 
neer, after  reversing  his  engine  when 
the  collision  was  threatened,  could,  in  ' 
the  exercise  of  ordinary  care  and  pru- 
dence, have  gotten  off  the  engine  be- 
fore the  collision,'  as  in  fact  the  fire- 
man did,  and  have  escaped  injury. 
But  it  was  held  on  appeal  that  a  find- 
ing of  negligence,  on  the  part  of  the 
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deceased,  consistins:  merely  in  failure 
to  jump  from  the  engine,  was  unwar- 
ranted, and  that  a  verdict  based  on  the 
ground  of  contributory  negligence  in 
this  regard  should  be  reversed.  The 
court  said :  "It  will  not  do  to  establish 
a  rule  by  which  the  duty  of  an  engi- 
neer in  such  an  emergency  may  be 
measured  and  dictated  by  cowardice 
and  timidity,  and  by  which  his  stand- 
ing at  his  post  and  facing  danger  will 
be  carelessness  and  negligence.  The 
defense  resting  upon  such  a  theory  in 
this  case  cannot  be  sanctioned,  al- 
though cases  may  possibly  arise  in 
which  even  the  common  prudence  of 
an  engineer  might  require  him  to  leave 
his  engine  to  escape  danger ;  but  such 
cases  will  be  rare  exceptions,  and  de- 
pend upon  very  peculiar  circum- 
stances." 

And  it  was  said  in  Pennsylvania 
Co.  v.  Roney  (1888)  89  Ind.  453,  46 
Am.  Rep.  173,  in  affirming  a  judg- 
ment for  the  death  of  an  engineer  in 
charge  of  a  passenger  train,  which 
struck  another  strain  on  a  switch 
wrongfully  left  open,  that  the  engi- 
neer who  remains  at  his  post  and 
faces  danger  is  not  to  be  deemed  neg- 
ligent; that  such  an  engineer,  in 
charge  of  a  train  laden  with  men, 
women,  and  children,  is  not  bound  to 
leap  from  his  engine  to  escape  im- 
pending danger;  that  if  he  believes 
his  duty  requires  him  to  do  what  he 
can  to  save  those  under  his  charge, 
and  he  braves  death  in  the  discharge 
of  that  duty,  the  law  has  for  him  no 
censure,  but  has,  on  the  contrary,  high 
commendation  and  respect;  and  that 
it  was  no  evidence  of  negligence  that 
the  engineer  in  this  case  did  liot  leap, 
as  did  the  fireman,  but,  instead  of  de- 
serting his  post,  went  to  his  death  in 
discharge  of  a  duty  which  his  posi- 
tion cast  upon  him. 

It  is  said  (obiter)  in  Harris  v.  Clin- 
ton Twp.  (1887)  64  Mich.  447,  8  Am. 
St.  Rep.  842,  31  N.  W.  425,  that  the 
emergency  may  justify  what  would 
otherwise  be  considered  a  rash  and 
indefensible  act,  as  where  an  engineer 
of  a  train  of  cars  stands  at  his  post 
in  the  endeavor  to  save  the  lives  of 
the  passengers,  or  others,  when  a  col- 
lision is  imminent. 


8.  Xetnaval   •f  hand,   or   pu^   cars  to 
avoid  ooWaion, 

In  various  cases  it  has  been  held 
that  persons  who  remained  on  or  near 
a  railroad  track  in  an  attempt  to  re- 
move a  hand  or  push  ear  from  the 
track  in  order  to  prevent  its  collision 
with  an  approaching  train  were  not 
guilty  of  negligence,  as  matter  of  law, 
but  that  the  question  was  for  the 
jury,  in  view  of  the  probable  danger 
to  human  life  from  a  collision. 

United  States.— ^reat  Northern  R. 
Co.  V,  Harman  (1914)  L.R.A.1915C, 
843,  133  C.  C.  A.  631,  217  Fed.  959. 

Alabama. — ^Kansas  City,  M.  &  B.  R. 
Co.  V.  Thornhill  (1904)  141  Ala.  215, 
37  So.  412. 

Kansas. — Condiff  v.  Kansas  City, 
Ft.  S.  &  6.  R.  Co.  (1891)  45  Kan.  266, 
25  Pac.  562. 

Kentucky. — Chesapeake  &  O.  R.  Co. 
V.  Lang  (1909)  135  Ky.  76,  121  S.  W. 
993   (velocipede). 

Louisiana. — Jones  v.  Mackay  Teleg. 
Cable  Co.  (1915)  187  La.  121,  68  So. 
379. 

MissonrL — Schroeder  ▼.  Chicago  & 
A.  R.  Co.  (1891)  108  Mo.  322,  18 
L.R.A.  827,  18  S.  W.  1094. 

Nebraska. — Omaha  &  R.  Valley  R. 
CJo.  V.  Krayenbuhl  (1896)  48  Neb. 
553,  67  N.  W.  447. 

New  York.— Roll  v.  Northern  C.  R. 
Co.  (1878)  15  Hun,  496,  affirmed 
without  opinion  in  (1880)  80  N.  Y. 
647. 

Texas. — International  &  G.  N.  R. 
Co.  V.  McVey  (1904)  —  Tex.  Civ.  App. 
— ,  81  S.  W.  991;  Houston  &  T.  C.  R. 
Co.  V.  Goodman  (1905)  88  Tex.  Civ. 
App.  175,  85  S.  W.  492;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Brooks  (1910)  68  Tex. 
Civ.  App.  231,  132  S.  W.  95. 

But  the  court  cannot  declare,  as 
matter  of  law,  that  one  is  not  negli- 
gent in  remaining  on  the  track  in 
front  of  an  approaching  train  in  order 
to  remove  a  hand  car.  Thus,  in  an 
action  for  the  death  of  a  section  fore- 
man who  was  killed  by  being  struck 
by  a  train  when  he  was  attempt- 
ing apparently  to  remove  from  the 
track,  or  to  set  in  motion,  a  hand 
car  on  which  he  and  other  employees 
were  going  to  their  work,  the  court  in 
Condiflf  V.  Kansas  City,  Ft  S.  &  G.R. 
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Co.  (1891)  45  Kan.  256,  25  Pac.  662, 
held  that  instructions  were  properly 
refused  to  the  effect  that,  as  matter 
of  law,  the  deceased,  in  refusing  to 
leave  the  track  or  hand  car,  was  not 
guilty  of  negligence,  if  at  the  time  he 
believed,  by  pushing  the  car  or.  get- 
ting it  in  motion,  he  could  avert  the 
wreck  of  the  train  and  probable  loss 
of  life,  since  the  question  was  one  for 
the  jury,  and  not  for  the  court,  and 
the  qualification  was  omitted  that  the 
efforts  of  the  deceased  to  avert  the 
wreck  of  the  train  and  probable  loss 
of  life  must  have  been  so  made  as  to 
be  compatible  with  a  reasonable  re- 
gard for  his  own  safety;  that  is,  in 
his  efforts  to  save  life,  he  must  not 
have  acted  under  such  circumstances 
as  constituted  rashness  in  the  judg- 
ment of  .prudent  persons. 

It  was  held  in  Great  Northern  R. 
Co.  v.  Harman  (Fed.)  supra,  that  a 
trespasser  pushing  a  push  car  along 
a  railroad  track  is  not,  as  matter  of 
law,  negligent  in  attempting  to  re- 
move the  car  from  the  track  upon  dis- 
covering the  approach  of  a  train,  in- 
stead of  getting  himself  out  of  dan- 
ger, so  as  to  relieve  the  railroad  com- 
pany from  liability  for  negligently 
injuring  him;  the  question  of  such 
contributory  negligence  being  for  the 
jury. 

In  an  action  by  a  section  hand 
against  a  railway  company  for  in- 
jury by  being  struck  by  a  train  while 
he  was  attempting  to  remove  a  hand 
car  from  the  track,  it  was  held  in 
Kansas  City,  M.  &  B.  R.  Po.  v.  Thorn- 
hill  (Ala.)  supra,  that  contributory 
negligence*  was  not  necessarily  shown 
by  allegations  of  the  complaint  that 
the  hand  car  was  stopped  only  a  few 
yards  in  front  of  the  locomotive,  which 
was  approaching  from  the  opposite 
direction,  v/hereupon  the  foreman  in 
charge  negligently  ordered  the  plains 
tiff  and  others  to  remove  the  car  from 
the  track,  which  order  the  plaintiff 
was  bound  to,  and  did,  obey,  but  that, 
without  having  time  to  understand 
and  realize  the  danger  in  so  obeying, 
in  the  attempt  the  plaintiff  was  struck 
by  the  engine  and  sustained  the  in- 
jury in  question.  And  it  was  held 
that  contributory  negligence  wns  not 


necessarily  shown  by  the  fact  that  the 
plaintiff  returned  from  a  position  of 
safety,  after  alighting  from  the  car, 
in  order  to  remove  it  from  the  track. 

The  test  to  be  applied  in  an  action 
for  death  of  an  employee  of  a  railway 
company,  who  is  allowed  to  use  a 
velocipede  on  the  track  in  the  per- 
formance of  his  duties,  and  is  killed 
by  a  train  while  attempting  to  remove 
it  from  the  track,  in  case  the  employee 
returned  for  this  purpose  from  a  place 
of  safety  with  knowledge  of  the  ap- 
proach of  the  train,  is  whether  he  had 
reason  to  believe  that-  the  velocipede 
endangered  the  train,  and  used  such 
care  as  might  reasonably  be  expected 
of  a  person  of  ordinary  prudence  simi- 
larly situated.  Chesapeake  &  O.  R. 
Co.  v.  Lang  (Ky.)  supra. 

In  Jones  v.  Mackay  Teleg.  Cable 
Co.  (La.)  supra,  an  employee  of 
a  telegraph  company  recovered  dam- 
ages from  a  railway  company  along 
whose  road  a  telegraph  line  was  being 
constructed,  through  being  struck  by 
an  engine  while  he  was  attempting  to 
remove  from  the  track  a  hand  car, 
operated  by  him  in  the  construction 
work,  the  court  holding  that  the  evi- 
dence was  sufficient  to  show  that  the 
engineer  had  the  last  clear  chance  to 
avoid  the  accident,  and  that,  as  to  the 
plaintiff's  contributory  negligence,  the 
rule  applied  that  one  who  suffers  in- 
jury while  risking  his  life  to  save  the 
lives  of  others  in  danger  is  not  to  be 
charged  with  contributory  negligence 
for  failing  to  exercise  his  best  judg- 
ment in  the  emergency. 

It  has  been  held  that  contributory 
negligence  was  not  shown  as  matter 
of  law,  so  as  to  preclude  recovery  for 
injury  sustained  in  attempting  to  re- 
move hand  or  push  cars  from  the  track 
in  front  of  an  approaching  train, — 

—  where  the  foreman  directed  those 
who  were  attempting  to  remove  the 
hand  car  to  get  out  of  the  way  of  the 
train,  which  was  then  only  about  60 
feet  away,  and  all  escaped  except  the 
plaintiff,  who  stumbled  and  fell  near 
the  track,  and  was  struck  and  injured 
by  the  hand  car  when  it  was  thrown 
to  one  side  by  the  engine,  Schroeder  v. 
Chicago  &  A.  R.  Co.  (1891)  108  Mo. 
322,  18  L.R.A.  827,  18  S.  W.  1094: 
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—  where  a  section  foreman  was 
killed  while  attempting  to  remove  a 
push  car  from  the  track,  the  evidence 
being  sufficient  to  show  negligence  on 
the  part  of  the  railway  company  in 
failing  to  keep  a  proper  lookout  or  to 
avoid  the  accident  after  the  danger 
was  observed.  International  &  G.  N. 
R.  Co.  v.  McVey  (1904)  —  Tex.  Civ. 
App.  — ,  81  S.  W.  991; 

—  where  an  employee  of  a  telephone 
company,  who,  with  the  consent  of  the 
riailroad  company,  was  operating  a 
hand  car  upon  the  latter's  track,  sus- 
tained injury  through  excessive  strain, 
causing  rupture,  in  removing  the  hand 
car  from  the  track  upon  the  approach 
of  a  train  which  failed  to  give  proper 
signals,  Houston  &  T.  C.  R.  Co.  v. 
Goodman  (1905)  38  Tex.  Civ.  App. 
175,  85  S.  W.  492; 

— where  a  section  foreman  remained 
with  the  hand  car  in  an  attempt  to 
remove  it,  until  too  late  for  him  to 
escape  an  approaching  train,  al- 
though all  the  other  members  of  the 
crew  with  him  fled .  and  escaped  in- 
jury, there  being  evidence  of  negli- 
gence on  the  part  of  the  railway  com- 
pany in  failing  to  give  the  required 
signals,  and  in  failing  sooner  to  dis- 
cover the  danger,  or  to  stop  the  train 
after  it  was  discovered.  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Brooks  (1910)  63  Tex. 
Civ.  App.  231,  132  S.  W.  95. 

In  Omaha  &  R.  Valley  R.  Co.  v. 
Krayenbuhl  (1896)  48  Neb.  553,  67  N. 
W.  447,  an  action  for  death  of  a  sec- 
tion foreman  who  was  killed  by  being 
struck  by  a  train  while  he  was  at- 
tempting to  remove  a  hand  car  from 
the  track,  the  court  laid  down  the  rule 
that  the  deceased  could  not  be  charged 
with  contributory  negligence  because 
he  remained  upon  the  track  for  the 
purpose  of  removing  an  obstruction 
endangering  an  approaching  train, 
when  he  might  have  saved  himself  by 
abandoning  the  track,  and  leaving  the 
train  to  its  fate. 

Whether  a  push  car  is  such  a  dan<- 
gerous  obstruction  as  to  imperil  the 
lives  of  persons  on  an  approaching 
passenger  train  through  derailment  of 
the  train,  and  therefore  justify  one  in 
remaining  on  the  track  in  an  effort  to 
remove  the  car,  has  been  held  to  be 


a  question  for  the  jury.  International 
&  G.  N.  R.  Co.  v.  McVey  (Tex.)  supra. 

And  whether  a  railroad  employee, 
who  is  injured  by  being  struck  by  a 
train  when  he  is  attempting  to  remove 
a  hand  car  from  the  track,  is  acting 
for  the  purpose  of  saving  human  life, 
or  merely  for  the  purpose  of  protect- 
ing property  (in  which  latter  case  his 
conduct  would  be  unjustified),  was 
held  a  question  for  the  jury,  and  a 
judgment  for  damages  so  sustained 
was  affirmed,  in  Roll  v.  Northern  C.  R. 
Co.  (1878)  15  Hun  (N.  Y.)  496,  af- 
firmed without  opinion  in  (188C)  80 
N.  Y.  647. 

It  was  held  also  in  Roll  v.  Northern 
C.  R.  Co.  (N.  Y.)  supra,  that  an  in- 
struction was  properly  refused  that 
the  plaintiff  was  not  justified  in  plac- 
ing himself  in  a  position  of  danger, 
unless  he  actually  saw  some  person  in 
imminent,  personal  peril,  it  being  held 
that  it  was  immaterial,  as  to  the  ap- 
plication of  the  doctrine  that  one  is 
justified  in  risking  his  own  life  to 
preserve  the  life  of  another,  provided 
he  does  not  act  rashly  or  recklessly, 
that  the  attempt  was  to  save  the  life 
of  persons  upon  a  railroad  train,  not 
in  view,  but  known  to  be  on  the  train. 

It  was  unnecessary  to  decide  the 
question  of  contributory  negligence  in 
Nelson  v.  Northern  P.  R.  Co.  (1915) 
60  Mont  516,  148  Pac.  388,  the  action 
being  under  the  Federal  Employers' 
Liability  Act,  and  a  nonsuit  being 
granted  on  the  ground  that  culpable 
negligence  on  the  part  of  the  railway 
company  was  not  shown,  where  a  sec- 
tion foremaft  was  injured  by  being 
struck  by  a  train  while  at1;,empting  to 
remove  a  hand  car  from  the  tracl(. 

4.  Stopping  runaway  ears. 

A  brakeman,  in  endeavoring  to  stop 
a  detached  car  moving  down  grade 
toward  a  passenger  train,  and  avoid  a 
collision,  may  lawfully  imperil  his 
life  to  protect  the  lives  of  those  on  the 
train,  provided  he  uses  such  care  as 
may  be  reasonably  expected  of  a  per- 
son of  ordinary  prudence,  similarly 
situated.  Chesapeake  &  O.  R.  Co.  v. 
Brown  (1913)  152  Ky.  479,  153  S.  W. 
753. 

And  the  doctrine  that  one  is  not 
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neglisrent,  as  matter  of  law,  in  risk- 
ing his  own  life,  or  serious  injury,  to 
prevent  injury  to  others- in  imminent 
danger,  unless  he  acts  rashly  or  reck- 
lessly, was  applied  where  the  plaintiff, 
seeing  a  delivery  truck  of  the  defend- 
ant, unattended,  moving  down  grade 
at  the  rate  of  S  or  4  miles  an  hour,  in 
a  direction  likely,  as  he  thought,  to 
imperil  human  life,  attempted  to  get 
on  the  truck  and  guide  it  to  safety, 
and  in  doing  so  was  injured  by  getting 
between  the  truck  and  a  trolley  pole. 
American  Exp.  Co.  v.  Terry  (1915)  126 
Md.  254,  94  Atl.  1026,  Ann.  Cas.  1917C, 
650. 

And  it  was  held  in  McCallion  t. 
Missouri  P.  R.  Co.  (1906)  74  Kan.  785, 
9  L.R.A.(N.S.)  866,  88  Pac.  50,  that 
the  court  could  not  declare,  as  a  mat- 
ter of  law,  that  a  railway  employee 
whose  foot  was  run  over  by  a  car 
when,  in  the  course  of  his  employment, 
he  attempted  to  stop  it  with  a  pinch 
bar  applied  to  the  wheels,  as  it  was 
moving  by  force  of  gravity  toward  an- 
other car  on  which  a  man  was  stand- 
ing, was  guilty  of  contributory  negli- 
gence, since  the  effort  might  have  been 
to  avoid  danger  to  another,  and  the 
rule  applied  that  where  one  is  placed 
in  a  dangerous  position  by  the  negli- 
gence of  another  person,  and,  in  a 
sudden  emergency,  adopts  a  perilous 
alternative  in  an  endeavor  to  avoid 
danger  to  himself  or  to  others,  he  is 
not  guilty  of  contributory  negligence, 
as  a  matter  of  law,  although,  as  it 
turns  out,  he  should  have  acted  dif' 
ferently. 

So,  it  was  held  that  contributory 
negligence  was  not  shown,  as  matter 
of  law,  in  an  action  for  death  of  a 
railroad  yard  man  while  attempting  to 
board  runaway  cars,  or  to  cross  the 
track  to  warn  others  of  the  danger, 
where  the  evidence  was  to  the  effect 
that  while  in  a  place  of  safety  he  vol- 
untarily ran  to  the  track  on  which  the 
cars  were  running  down  grade  towar.d 
an  engine  standing  on  the  same  track, 
on  which  engine  there  were  an  engi- 
neer and  fireman,  with  a  certainty  of 
collision  unless  the  cars  were  stopped, 
and  a  probability  that,  if  a  collision 
occurred,  not  only  would  a  destruction 
of  the  property  of  the  railway  com- 


pai>y  result,  but  perhaps,  also,  a  loss 
of  human  life.  Missouri  P.  R.  Co.  v. 
Lyons  (1898)  54  Neb.  683,  75  N.  W. 
31,  4  Am.  Neg.  Rep.  172. 

And  where  one  engaged  in  loading 
lumber  upon  a  dock  from  small,  flat- 
topped  cars  which  were  allowed  to  run 
by  gravity  from  the  lumberyard  down 
a  slight  incline  toward  the  dock  was 
injured  when  he  attempted,  by  block- 
ing the  wheels,  to  stop  a  car  negligent- 
ly set  in  motion,  fearing  that  if  it 
ran  to  the  end  of  the  track  it  might 
destroy  property  or  injure  someone, 
there  being  no  bumper  at  the  end  of 
the  track,  and  one  of  the  end  rails 
being  shorter  than  the  other,  it  was 
held  that  he  was  not  guilty  of  con- 
tributory negligence,  as  matter  of  law, 
although,  as  the  result  showed,  no 
harm  would  have  come,  had  the  car 
been  allowed  to  run  to  the  end  of  the 
rails.  Thoresen  v.  St.  Paul  &  T.  Lum- 
ber Co.  (1913)  73  Wash.  99,  131  Pac. 
645,  132  Pac.  860.  The  court  said  that 
the  plaintiff's  acts  may  not  have  been 
essential,  either  to  preserve  property 
from  loss  or  to  protect  other  individ- 
uals from  harm;  nevertheless  the 
question  whether  they  constituted  con- 
tributory negligence  was  for  the  jury; 
that  he  was  entitled  to  act  upon  ap- 
pearances, and,  if  his  conduct  was  that 
of  a  reasonably  prudent  person  under 
the  circumstances,  he  should  not  be 
charged  with  contributory  negligence, 
although  he  may  have  been  deceived 
thereby. 

Attention  is  called  also  to  Dean  v. 
Kansas  City,  C.  &  S.  R.  Co.  (1911)  156 
Mo.  App.  634,  137  S.  W.  603,  although 
the  court  does  not  discuss  the  ques- 
tion of  imminent  peril  to  human  life, 
except  to  say  that  disobedience  to  the 
foreman,  or  slowness  in  attempting  to 
obey,  might  have  meant  great  disaster 
by  the  car's  getting  away.  In  this  case 
section  hands  were  loading  ballast  on 
a  car  which  had  a  defective  brake,  and 
was  standing  on  a  grade.  While  the 
foreman  was  wheeling  a  load  of  bal- 
last over  a  gangplank  attached  to  the 
car,  the  latter  began  to  move;  and  one 
of  the  workmen,  who,  in  obeying  the 
order  of  the  foreman  to  stop  the  car, 
attempted  to  board  it  on  the  same  side 
the  gangplank  was  on,  was  held  not 
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necessarily  negligent  in  failing  to 
choose  the  least  hazardous  course,  al- 
though, while  making  the  attempt,  the 
plank  fell  and  injured  him. 

But  the  doctrine  that,  before  the 
rescuer  is  authorized  to  act  on  the 
graund  that  another  person  is  in  im- 
minent peril,  there  must  be  more  than 
a  mere  suspicion  of  danger,  actual 
peril  or  at  least  such  circumstances 
as  induce  a  reasonable  belief  of  such 
peril  being  necessary,  was  applied  in 
Eversole  v.  Wabash  R.  Co.  (1913)  249 
Mo.  523.  156  S.  W.  419,  to  preclude 
recovery  where  a  railroad  employee 
voluntarily  boarded  an  engine  of  an- 
other railway  company,  in  order  to 
assist  in  stopping  cars  which  were 
running  unattached  down  a  slight 
grade  in  a  railroad  yard,  the  time  of 
day  and  other  circumstances  not  show- 
ing imminent  peril  to  any  person,  or 
grounds  for  reasonable  apprehension 
of  such  peril. 

6.  Dangers  incurred  in  attempta  to  flag 
trains. 

The  rule  relieving  from  the  charge 
of  contributory  negligence  per  se  one 
who  risks  his  own  life  in  of^der  to 
rescue  another  in  imminent  peril  was 
applied,  where  a  bridge  foreman,  be- 
lieving a  bridge  to  be  unsafe  for  the 
passage  of  a  train,  placed  the  proper 
danger  signal  at  the  approach  to  the 
bridge,  which  was  ignored  by  the 
engineer  of  the  train,  and,  in  order  to 
stop  the  train,  which  carried  passen- 
gers and  was  running  at  a  high  rate 
of  speed,  went  to  the  center  of  the 
bridge  and  attempted  to  flag  the  train, 
but,  the  engineer  failing  to  heed  the 
warning  in  time,  the  foreman  was 
struck  by  the  engine  and  killed. 
Bourdier  v.  Louisiana  Western  R.  Co. 
(1912)  131  La.  689,  60  So.  78.  The 
court  in  this  case  held  that  the  de- 
ceased could  not  be  charged  with  con- 
tributory negligence,  as  matter  of  law, 
in  seeking  to  escape  by  running  toward 
the  end  of  the  bridge  when  his  signal 
was  unheeded,  instead  of,  as  might 
have  been  safer,  jumping  from  the 
bridge  into  the  water  8  feet  below,  or 
stepping  aside  on  a  space  about  2i  feet 
wide  along  the  track.  The  court  ap- 
plied the  rule  that  one  placed  in  a  posi- 


tion of  danger  through  the  negligence 
of  another  is  not  bound  to  weigh  dan- 
gers, as  under  ordinary  circumstances, 
and  is  not  chargeable  with  contri-bu- 
tory  negligence  because  of  failure  to 
choose  the  least  dangerous  course  of 
action. 

But  it  was  held  in  Wright  v.  Atlan- 
tic Coast  Line  R.  Co.  (1910)  110  Va. 
670,  25  L.RJiL.(N.S.)  972,  66  S.  E.  848, 
19  Ann.  Cas.  439,  that  to  relieve  one 
from  the  charge  of  contributory  neg- 
ligence in  standing  in  front  of  an  ap- 
proaching train,  on  the  ground  that 
he  was  attempting  to  rescue  another 
■from  peril,  it  must  appear  that  such 
other  was  in  imminent  danger,  and 
that  it  was  caused  by  the  negligence 
of  the  railroad  company.  And  it  was 
held  that  the  plaintiff,  in  attempting 
to  signal  a  train  approaching  a  flag 
station,  was  negligent,  as  matter  of 
law,  in  remaining  on  the  track  in  front 
of  an  approaching  engine  until  it  was 
too  late  to  avoid  being  hit  by  it;  and 
that  she  could  hot  excuse  her  act  on 
the  ground  that  she  was  attempting 
to  stop  the  train,  in  order  to  rescue 
from  danger  her  mother,  who  was  ap- 
proaching the  station  along  a  highway 
with  her  back  toward  the  train,  of  the 
approach  of  which,  however,  she  had 
knoyrledge,  although  the  mother,  in 
fact,  stepped  in  front  of  the  train  and 
was  killed;  since,  while  the  plaintiff 
was  attempting  to  signal  it,  there  was 
no  imminent  danger  to  the  mother, 
and  such  danger  did  not  arise  until  the 
latter  stepped  upon  the  track. 

Although  it  seems  that  the  decision 
might  have  been  based  on  the  ground 
of  a  failure  to  show  negligence  on  the 
part  of  the  defendant  railway  com- 
pany, the  view  taken  in  Blair  v.  Grand 
Rapids  &  L  R.  Co,  (1886)  60  Mich.  124, 
26  N.  W.  855,  16  Am.  Neg.  Cas.  146, 
that  the  plaintiff,  as  matter  of  law, 
was  guilty  of  contributory  negligence 
amounting  to  extreme  rashness  and 
recklessness,  and  could  not  therefore 
recover,  seems  opposed  to  the  general 
rule  in  the  cases  under  consideration. 
In  this  case,  the  plaintiff,  who  was  in 
no  way  connected  with  the  defendant 
railway  company,  was  requested  -by  its 
watchman  to  go  in  a  certain  direction 
and  stop  a  construction  train  which 
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was  soon  to  arrive,  and  inform  the 
conductor  of  a  broken  rail,  while  the 
watchman  went  in  the  opposite  direc- 
tion to  stop  another  train.  The  plain- 
tiff was  instructed  as  to  the  signals  to 
make,  and  told  to  stop  the  train  at 
all  hazards,  as  there  was  imminent 
danfi^er  of  loss  of  life  on  the  train.  The 
plaintiff,  believinir  that  such  imminent 
danger  existed,  and  that  there  was  no 
other  person  who  could  avert  it,  when 
his  signals  were  disregarded,  attempt- 
ed to  board  the  forward  car  of  the 
train,  which,  it  appears,  was  running 
backward  at  the  rate  of  only  about  4 
miles  an  hour,  but  in  making  this  at- 
tempt (gravel  along  the  track  making 
bis  footing  insecure)  was  thrown  and 
injured.  The  court  said  that  an  engi- 
neer is  not  required  to  heed  signals 
to  stop  a  train  given  by  a  stranger, 
when  no  danger  is  in  sight,  or  may  be 
reasonably  apprehended;  that  the 
plaintiff  was  not  required  to  imperil 
his  own  life,  or  subject  himself  to  any 
great  danger,  however  laudable  and 
praiseworthy  his  efforts  might  be; 
that  the  service  attempted  was  volun- 
tarily assumed  upon  the  plaintiff's 
part,  and  therefore  necessarily  at  his 
own  risk;  that  the  facts  stated  showed 
not  only  a  want  of  ordinary  care,  but 
gross  negligence  on  his  part,  amount- 
ing to  extreme  rashness  and  reckless- 
ness, in  attempting  to  enter  the  moving 
train  in  the  manner  in  question. 

O.  Miscellaneoua. 
Where  a  brakeman  was  injured  by 
his  arm  being  caught  between  cars 
when  attempting  to  set  by  hand  an 
automatic  coupler,  which,  because  of 
its  defective  condition,  could  not  be 
otherwise  operated,  it  was  held  in 
Murphy  v.  Baltimore  &  0.  S.  W.  R. 
Co.  (1903)  114  Ky.  696,  71  S.  W.  886, 
that  contributory  negligence  was  not 
shown,  as  matter  of  law,  by  the  fact 
that,  on  discovering  the  defect,  he 
placed  one  foot  inside  the  rail,  and 
attempted  with  his  hand  to  open  the 
couplings,  when  the  other  car  was 
only  12  feet  away  and  was  slowly 
backing  toward  him,  it  appearing  that 
he  knew  that  if  the  coupling  were  not 
effected  the  car  would  be  set  in  motion 
down  grade  by  the  impact,  and  endan- 


ger persons  loading  stock  cars  near 
by,  and  that  his  action  was  partly  to 
avoid  this  danger,  although  he  might 
have  avoided  injury  to  himself  merely 
by  stepping  back  from  between  the 
cars,  after  he  discovered  the  defect. 

And  where  a  foreman  in  charge  of 
a  wrecking  crew,  which  was  being 
transported  in  box  cars,  put  his  head 
out  of  the  side  .door  of  the  car,  this 
being  the  only  means  of  observation, 
in  order  to  determine  the  cause  of  the 
hallooing  of  the  men  or  the  swaying 
of  the  cars,  indicating  danger  to  them, 
it  was  held  that,  as  it  was  his  im- 
perative duty  to  make  such  observation 
and  examination  as  were  necessary  for 
the  protection  of  the  men  under  his 
care,  he  could  not  be  charged  with  con- 
tributory negligence,  as  matter  of  law, 
in  so  doing,  so  as  to  preclude  his  re- 
covery from  the  railway  company  for 
injury  by  being  struck  by  a  coal  chute, 
which  the  company  had  negligently 
built  too  near  the  track.  Smith  v. 
Spokane  Falls  &  N.  R.  Co.  (1909)  52 
Wash.  350,  100  Pac.  747. 

In  Smith  v.  Chicago  City  R.  Co. 
(1912)  169  IlL  App.  570,  the  plaintiff 
was  injured  while  attempting  to  alight 
from  a  street  car,  by  the  alleged  negli- 
gent and  sudden  starting  of  the  car, 
which  placed  her  in  the  alternative 
either  of  jumping  from  the  step,  or  of- 
lotfsing  her  hold  upon  the  hand  of  her 
four-year-old  child,  whom  she  had  as- 
sisted in  alighting  before  her,  thereby 
exposing  him  to  danger.  The  court,  in 
affirming  a  judgment  for  the  plaintiff, 
overruled  the  contention  that  the 
proximate  cause  was  not  the  defend- 
ant's negligence,  but  the  plaintiff's  act 
in  jumping,  stating  that  the  plaintiff, 
by  the  starting  of  the  car  under  the 
circumstances,  was  placed  in  the  posi- 
tion of  being  compelled  to  choose  be- 
tween two  alternatives — subjecting 
her  child  to  injury,  or  running  the  risk 
of  injury  to  herself  in  attempting  to 
alight  after  the  car  had  been  negli- 
gently started ;  and  that  a  carrier  can- 
not negligently  place  a  passenger  in  a 
situation  where  he  is  bound  to  choose 
between  two  courses  at  his  peril,  and 
then  interpose  the  defense  that  the  act 
of  the  passenger  was  the  intervening 
cause  of  the  injury. 
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But  the  rule  that,  to  justify  expo- 
sure to  danger  for  the  purpose  of  sav- 
ing human  life,  there  must  be  immi- 
nent peril  to  the  person  whose  rescue 
is  attempted,  was  applied  in  Wilson  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1908) 
29  R.  I.  146,  69  Atl.  364,  in  which  it 
was  held  that  there  was  no  such  im- 
minent peril  as  justified  the  risk, 
where  children  were  hanging  to  rods 
on  a  freight  train  which  was  running 
from  7  to  13  miles  air  hour,  and  a 
brakeman,  for  the  purpose  of  fright- 
ening them  away,  descended  to  the 
bottom  of  a  car,  put  his  foot  in  the 
stirrup  outside  of  the  car,  turned  his 
face  toward  the  rear  of  the  train  in 
the  direction  of  the  children,  and, 
leaning  outward  and  waving  his 
hands  to  frighten  them,  was  struck 
and  killed  by  a  post  negligently  al- 
lowed to  remain  too  near  the  track.  A 
verdict  of  due  care  on  the  part  of  the 
deceased  was  held  to  be  against  the 
weight  of  the  evidence. 

Although  involving  the  question  of 
construction  of  a  condition  in  an  in- 
surance policy  against  voluntary  ex- 
posure to  unnecessary  danger,  a  point 
not  covered  in  the  annotation,  atten- 
tion is  called  to  Williams  v.  United 
States  Mut.  Acci.  Asso.  (1892)  133 
N.  Y.  866,  81  N.  E.  222,  in  which  it 
was  held  that  the  act  of  one,  after 
crossing  a  railroad  track  and  warning 
others  approaching  it  to  look  out  for 
the  engine,  in  retracing  his  steps  and 
going  upon  the  track,  and  squatting 
or  kneeling  down,  and  remaining  until 
he  was  struck  by  an  approaching 
train,  when  the  whistle  was  being 
blown  and  the  bell  rung,  and  the  local- 
ity was  lighted  by  an  electric  light, 
cannot  be  held  not  to  be  a  voluntary 
exposure  to  unnecessary  danger  with- 
in the  meaning  of  a  condition  in  an  ac- 
cident insurance  policy  against  liabil- 
ity in  case  of  injury  from  such  expo- 
sure, on  the  theory  that  the  persons 
warned  by  him  were  intoxicated,  and 
that  their  condition  provoked  him  to 
follow  them  with  the  intention  of  in- 
terfering in  their  behalf  if  threatened 
wtih  danger,  where  there  was  no  evi- 
dence of  inebriation  on  their  part,  ex- 
cept their  testimony  that  at  the  close 
of  their  day's  work  they  had  taken 


one  or  more  drinks.  On  a  later  ap- 
peal in  (1894)  82  Hun,  268,  31  N.  Y. 
Supp.  343,  affirmed  without  opinion  in 
(1895)  147  N.  Y.  693,  42  N.  E.  726,  the 
court  held  the  evidence  sufficient  to 
sustain  the  judgment  for  the  plaintiff, 
on  the  ground  that  the  deceased  did 
not  die  in  consequence  of  a  voluntary 
exposure  to  unnecessary  danger,  but 
rather  that  his  death  resulted  from 
the  accident  of  stepping  on  the  track 
when  he  was  endeavoring  to  save  the 
lives  of  others;  and  the  court  said 
that  the  law  hesitates  to  impute  negli- 
gence to  one  who  has  exposed  himself 
to  danger  for  the  purpose  of  saving 
life. 

b.  Attempts  to  stop  Tmnaivay  horse. 

The  rule  that  one  is  not  chargeable 
with  negligence,  as  matter  of  law,  in 
risking  his  own  life,  or  serious  injury, 
in  attempting  to  save  another  person 
from  imminent  peril,  if  the  rescue  is 
not  attenipted  rashly  or  recklessly, 
has  been  applied  or  recognized  in  sev- 
eral cases  where  the  injury  was  re- 
ceived while  attempting  to  stop  a  run- 
away team,  or  to  control  a  horse 
which  became  frightened,  where  other 
persons  were  endangered.  Dixon  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1910)  207 
Mass.  126,  92  N.  E.  1030  (set  out  III. 
a,  1,  supra) ;  Manthey  v.  Rauenbuehl- 
er  (1902)  71  App.  Div.  173,  75  N.  Y. 
Supp.  714,  11  Am.  Neg.  Rep.  304;  Fur- 
long V.  Winne  &  McK.  Co.  (1915)  166 
App.  Div.  882,  152  N.  Y.  Supp.  245,  ap- 
peal dismissed  in  (1918)  222  N.  Y.  643, 
118  N.  E.  1059  (rule  apparently  im- 
plied) ;  Hollaran  v.  New  York  (1915) 
168  App.  Div.  469,  153  N.  Y.  Supp.  447, 
9  N.  C.  C.  A.  890;  Willis  v.  Providence 
Telegram  Pub.  Co.  (1897)  20  R.  L  285, 
38  Atl.  947;  Southern  R.  Co.  v.  Baptist 
(1913)  114  Va.  723,  77  S.  E.  477  (set 
out  III.  a,  1,  supra).  See  also  Gonnell 
v.  Prescott  (1892)  20  Ont.  App.  Rep. 
49,  infra. 

The  above  rule  was  applied  where 
one  received  injuries  from  which  he 
died  while  attempting  to  stop  a  run- 
away horse  which  had  negligently 
been  left  unfastened  in  a  city  street, 
it  being  held  that,  in  view  of  the  fact 
that  the  neighborhood  was  a  tene- 
ment-house  district,   and  that  many 
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children  were  in  the  habit  of  playing 
upon  the  street,  and  that  there  were 
near-by  schools,  and  the  hour  was 
about  the  closing  time  for  schools,  it 
was  for  the  jury  to  determine  whether 
the  deceased  acted  under  an  appre- 
hension of  impending  danger  to  hu- 
man life.  Manthey  v.  Rauenbuehler 
(1902)  71  App.  Div.  173,  75  N.  Y. 
Supp.  714,  11  Am.  Neg.  Rep.  304. 

And  in  Hollaran  v.  New  York 
(1915)  168  App.  Div.  469,  153  N.  Y. 
Supp.  447,  9  N.  C.  C.  A.  890,  it  was 
held  to  be  a  question  for  the  jury 
whether  one  was  justified  in  attempt- 
ing to  stop  horses  hitched  to  a  street 
sweeper,  which  were  running  away  in 
a  city  street,  where  there  was  ample 
opportunity  for  harm  to  come  to  some- 
one, although  the  danger  was  not  at 
the  moment  imminent  to  a  definite 
person.  The  court  said  that  the  street 
was  a  "measurably  busy"  one,  and 
that  it  was  not  necessary  that  the  dan- 
ger should  have  reached  or  menaced 
a  particular  person — citing  Manthey 
T.  Rauenbuehler  (N.  Y.)  supra. 

It  may  be  observed  that  the  question 
of  negligence  in  such  cases  as  Hol- 
laran V.  New  York  (N.  Y.)  supra,  as  to 
whether  the  mere  fact  that  the  team 
is  running  away  is  prima  facie  evi- 
dence of  negligence,  upon  which  there 
is  apparently  a  conflict  of  authority,  is 
not  distinctive  to  the  class  of  cases 
under  consideration,  and  is  not  treat- 
ed in  the  annotation. 

It  cannot  be  said,  es  a  matter  of 
law,  that  an  owner  who  attempts  to 
prevent  his  horse  from  running  away 
-when  it  has  become  frightened  by  col- 
lision with  another  team  is  guilty  of 
negligence,  even  though  he  is  not  in 
his  carriage,  and  does  not  actually 
have  hold  of  the  reins  at  the  time  of 
the  collision;  and  this  is  more  clearly 
so  when  a  helpless  child  is  in  the  car- 
riage. Willis  V.  Providence  Telegram 
Pub.  Co.  (1897)  20  R.  I.  285,  38  Atl. 
947. 

That  one  attempting  to  stop  a  run- 
away horse  is  not  guilty  of  contribu- 
tory negligence,  as  matter  of  law, 
where  it  is  done  to  save  life,  is  appar- 
ently the  implication  from  the  state- 
ment in  Furlong  v.  Winne  &  McK.  Co. 
<1915)   166  App.  Div.  882,  152  N.  Y. 


Supp.  245,  appeal  dismissed  in  (1918) 
222  N.  Y.  643, 118  N.  E.  1059,  that  "the 
.  plaintiff  voluntarily  placed  himself  in 
danger  to  avoid  possible  accident  to 
some  children  from  a  runaway  team." 

In  Connell  v.  Prescott  (1892)  20 
Ont.  App.  Rep.  49,  the  jury  found  tiiat 
the  plaintiff  had  exposed  himself  to  in- 
jury in  trying  to  save  his  property, 
where  the  injury  occurred  while  the 
plaintiff  was  attempting  to  stop  his 
team  from  running  away,  after  it  had 
been  left  near  a  street  in  charge  of 
a  third  person,  and  had  become 
frightened  by  the  defendant's  negli- 
gently conducted  blasting  operations. 
But  the  case  is  treated  as  one  in 
which  the  exposure  was  to  save  both 
lives  and  property  from  probable 
injury,  and  the  court  held  that  the  act 
of  the  plaintiff  in  leaving  a  place  of 
safety  and  endeavoring  to  stop  the 
team  was  not  per  se  negligent,  and 
that  the  injury  to  the  plaintiff  was  the 
proximate  result  of  the  defendant's 
negligence. 

See  also  Southern  R.  Co.  v.  Baptist 
(Va.)  and  Dixon  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Mass.)  III.  a,  1,  supra, 
where  the  attempt  was  to  stop  fright- 
ened horses  which  were  in  danger  of 
going  upon  a  railroad  track  in  front 
of  an  approaching  train. 

But  the  circumstances  may  be  such 
that  one  is  not  warranted  in  risking 
personal  injury  in  attempting  to  stop 
a  runaway  team.  If  there  is  no  rea- 
sonable apprehension  of  harm  to  any 
person,  then  the  attempt  cannot  be 
said  to  be  justified  as  one  to  rescue  or 
protect  others. 

Thus,  the  rule  relieving  one  from 
the  charge  of  contributory  negligence 
in  case  of  injury  while  attempting  to 
rescue  another  person  in  peril  was 
held  inapplicable  in  Devine  v.  Pfael- 
zer  (1917)  277  111.  255,  L.R.A.1917C, 
1080,  115  N.  E.  126,  16  N.  C.  C.  A.  167, 
where  the  person  injured  incurred  a 
risk  in  attempting  to  stop  a  runaway 
horse  in  a  residence  street,  and  there 
was  no  evidence  tending  in  any  de- 
gree to  prove  that  any  person  was  in 
danger.  Under  these  circumstances, 
the  court  held  that,  although  the  run- 
away was  due  to  the  owner's  negli- 
gence, a  verdict  in  his  favor  should 
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have  been  directed,  as  there  was  no 
evidence  or  inference  to  relieve  from 
the  charge  of  contributory  negligence.^ 
And  in  an  action  for  injury  sus- 
tained by  the  plaintiH  in  attempting  to 
stop  a  runaway  team  which  had  been 
negligently  left  by  the  defendant  un- 
attended and  untied  in  a  street,  it  was 
held  in  McDonald  v.  Burr  (1919)  12 
■Sask.  L.  R.  482,  that  there  could  be  no 
recovery,  because  the  evidence  failed 
to  sustain  the  plaintiff's  contention 
that  children  were  in  the  street,  and 
that  he  apprehended  that  their  lives 
would  be  in  danger  unless  the  horses 
were  stopped.  There  was  evidence 
that  the  roadway  ahead  of  the  team 
was  clear,  and  the  court  said  that,  if 
this  were  the  fact,  the  plaintiff's  ac- 
tion in  rushing  out  to  stop  the  team 
was  reckless  and  imprudent,  as  thr 
trial  judge  had  found. 

e.  Danger     from     vehicles     ttegligetUly 
driven. 

The  rule  relieving  from  the  charge 
of  negligence,  as  matter  of  law,  one 
who  risks  his  life  to  rescue  or  protect 
another,  was  applied,  where  a  police 
officer  was  injured  by  being  run  over 
by  a  fire  patrol  wagon  on  its  way  to  a 
fire,  negligently  driven  by  the  defend- 
ant's servant,  there  being  evidence 
that  a  woman  and  child  were  standing 
on  a  crosswalk,  apparently  dazed  by 
the  noise  and  confusion,  and  that  the 
ofiicer,  after  calli,ng  to  them  without 
effect,  ran  to  them  and  pushed  them 
out  of  danger,  but  was  immediately 
struck  himself.  Muhs  v.  Fire  Ins. 
Salvage  Corp.  (1903)  89  App,  Div.  389, 
85  N.  Y.  Supp.  911. 

And  the  rule  was  applied  where  a 
mother  at  a  street  crossing,  fearing 
that  her  child,  who  was  immediately 
in  front  of  her,  would  be  caught  be- 
fore reaching  the  curb,  by  a  truck 
which  was  being  negligently  driven 
towards  them  by  the  defendant's  serv- 
ant, rushed  to  seize  the  child,  and, 
when  within  a  step  or  two  of  the  curb, 
was  knocked  down  by  the  truck  and 
injured.  Fairman  v.  Dorney  (1919) 
73  Pa.  Super.  Ct.  238. 

d.  Danger  from  fire. 
The  jury  were  instructed  in  Henry 
V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1895) 


67  Fed.  426,  that  it  is  not  per  se  neg- 
ligence for  one  to  be  in  a  place  of 
danger  when  a  conflagration  is  raging, 
and  the  life  or  safety  of  human  beings 
is  thereby  endangered;  that  under 
such  circumstances  one  may  lawfully 
go  upon  the  premises  of  another,  if  he 
does  so  in  good  faith,  to  save  others 
from  personal  injury  or  loss  of  life; 
that  the  law  does  not  regard  him  as  a 
trespasser  under  sUch  circumstances, 
nor  will  it  lightly  impute  negligence 
to  an  effort  made  in  good  faith  to  save 
life,  or  secure  the  safety  of  persons  or 
property;  and  that  persons  called  upon 
to  act  in  such  emergencies  ar«  not 
held  to  the  exercise  of  the  same  degree 
of  care  and  caution  as  in  other  cases,' 
and  under  ordinary  circumstances. 

And  it  was  held  that  the  question  of 
contributory  negligence  was  for  the 
jury,  and  that  a  judgment  for  the 
plaintiff  should  be  affirmed,  in  Wil- 
liams V.  United  States  Incandescent 
Lamp  Co.  (1913)  173  Mo.  App.  87,  157 
S.  W.  180,  where  the  plaintiff,  who  was 
a  scrub  woman  in  the  defendant's 
offices,  in  order  to  protect  employees  in 
the  building,  who  were  threatened  by 
fire  owing  to  a  defective  stovepipe 
which  had  fallen  down,  in  attempting 
to  replace  the  pipe,  fell  from  a  chair 
on  which  she  was  standing,  sustaining 
the  injury  in  question. 

And  the  rule  justifying  personal 
risk  to  rescue  or  protect  human  life 
in  imminent  peril  was  applied,  where 
an  employee  of  the  defendant  street 
railway  company  negligently  placed  a 
charcoal  stove  which  he  had  removed 
from  a  street  car,  in  the  street  in  front 
of  the  plaintiff's  home,  and  the  plain- 
tiff's five-year-old  child,  while  playing 
around  the  stove,  came  in  contact  with 
the  fire,  and  the  plaintiff  was  burned 
in  attempting  with  her  hands  to  extin- 
guish the  flames  in  her  child's  cloth- 
ing. Wichita  Falls  Traction  Co.  v. 
Hibbs  (1919)  —  Tex.  Civ.  App.  — ,  211 
S.  W.  287.  The  court  overruled  the 
contention  that  the  defendant's  negli- 
gence was  not  the  direct  and  proxi- 
mate cause  of  the  mother's  injury. . 

Although,  perhaps,  not  strictly  a 
case  of  attempted  rescue,  but  involv- 
ing an  act  in  an  emergency,  attention 
is  called  to  Leary  v.  Becker  (1916)  190 
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Mich.  697,  157  N.  W.  359,  where  the 
plaintiff,  while  riding  with  his  family 
and  others  in  an  automobile,  and  see- 
ing fire  proceeding  from  a  point  near 
the  gasolene  tank,  grabbed  the  floor 
boards  of  the  car  to  remove  them,  and 
in  so  doing  was  severely  burned,  the 
fire  being  afterwards  discovered  to  be 
caused  by  a  piece  of  burning  waste 
negligently  left  by  the  defendant  on 
the  exhaust  pipe.  The  court  said  that 
the  question  whether  the  plaintiff  was 
guilty  of  contributory  negligence  was 
one  upon  which  reasonable  men  might 
differ;  that  the  fact  that  his  own  fam- 
ily, and  that  of  a  neighbor,  were  in  the 
car,  would  undoubtedly  increase  his 
concern ;  and  that  the  fact  that  he  did 
not  use  the  most  prudent  method  of 
extinguishing  the  fire  without  injury 
to  himself  was  not  conclusive  proof  of 
negligence. 

«.  Danger  from  oas. 

The  rule  justifying  exposure  to  dan- 
ger to  rescue  others  in  imminent  peril 
was  applied,  where  a  boy  went  into  a 
trench  negligently  left  by  a  municipal- 
ity in  the  street,  in  order  to  recover  a 
ball  which  had  fallen  into  it,  and  was 
overcome  by  gas ;  and  a  bystander  who 
entered  the  trench  to  rescue  the  boy 
was  also  overcome  by  gas,  the  action 
being  against  the  city  for  damages  for 
the  latter's  death.  Corbin  v.  Philadel- 
phia (1900)  195  Pa.  461,  49  L.R.A.  715, 
78  Am.  St.  Rep.  825,  45  Atl.  1070,  7 
Am.  Neg.  Rep.  563. 

But  the  rule  that  negligence  on  the 
part  of  the  defendant  must  be  shown 
was  applied  to  preclude  recovery  in 
Jackson  v.  Standard  Oil  Co.  (1896)  98 
6a.  749,  26  So.  60. 14  Am.  Neg.  Cas.  63, 
where  the  plaintiff's  husband  lost  his 
life  in  an  attempt  to  rescue  a  servant 
of  the  defendant,  who  was  exposed  to 
the  danger  of  suffocation  from  poison- 
ous gas  generated  in  a  large  tank 
which  he  was  cleaning;  and  in  Voss  v. 
Morris  &  Co.  (1912)  169  IlL  App.  514, 
where  a  servant  of  the  defendant  was 
killed  while  attempting  to  rescue  from 
a  tank  another  servant  who  had  been 
overcome  by  gas  therein,  the  evidence 
failing  to  show  that  the  deceased  was 
acting  under  orders  from  superiors,  or 
that    the    defendant    was    negligent 


either  toward  him  or  toward  the  per- 
son he  was  attempting  to  rescue. 

And  the  principle  that  one  who  is 
himself  free  from  negligence  cannot 
be  made  liable  in  damages  for  injury 
sustained  by  another  person  who,  at 
his  request,  comes  to  the  assistance  of 
one  in  danger,  was  applied  in  Taylor 
Coal  Co,  v.  Porter  (1915)  164  Ky.  523, 
175  S.  W.  1014,  where  it  was  held 
that  there  could  be  no  recovery  from 
the  coal  company  for  the  death  of  one 
who  was  summoned  by  an  officer  of  the 
company  to  render  assistance  to  a 
foreman  and  a  general  manager  of  the 
company,  who,  during  a  tour  of  in- 
spection, entered  an  abandoned  shaft 
and  were  overcome  by  gas,  it  not  ap- 
pearing that  the  company  was  negli- 
gent in  failing  to  fill  up  or  cover  the 
shaft,  or  that  it  should  have  antici- 
pated such  an  accident. 

Where  recovery  was  sought  for  the 
death  of  one  who  Was  requested  or 
permitted  to  enter  the  defendant's 
mines  for  the  purpose  of  rescuing  im- 
periled miners,  because  of  failing  to 
inform  the  deceased  of  the  dangerous 
condition,  and  of  exposing  him  to  a 
peril  of  which  he  had  no  knowledge, 
and  it  was  alleged  in  the  complaint 
that  the  death  was  due  to  the  inha- 
lation of  gasses  other  than  those  gener- 
ated by  fire  which  the  imperiled  min- 
ers were  attempting  to  extinguish, 
and  which  was  known  to  the  deceased, 
but  the  evidence  showed  that  the 
death  was  caused  by  gases  generated 
directly  by  the  fire,  it  was  held  that  a 
nonsuit  was  properly  granted  because 
of  the  divergence  between  the  cause 
of  death  alleged,  and  the  evidence, 
which  was  such  a  variance  as  amount- 
ed to  a  failure  of  proof,  and  brought 
the  case  within  the  rule  that,  unless 
the  evidence  furnishes  substantial 
support  for  the  cause  of  action  al- 
leged, the  plaintiff  has  failed  to  make 
out  his  case,  even  though  he  shows 
negligence  in  other  respects.  Bracey 
V.  Northwestern  Improv.  Co.  (1910) 
41  Mont.  338, 137  Am.  St.  Rep.  738,  109 
Pac.  706. 

Without  attempting  to  cover  the 
class  of  cases  to  which  it  belongs,  at- 
tention is  called  to  Da  Rin  v.  Casualty 
Co.  of  America  (1910)  41  Mont  176. 
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27  L.R.A.(N.S.)  1164,  137  Am.  St,  Rep. 
709,  108  I^ac.  649,  in  which  it  was  held 
that  a  miner  does  not  expose  himself 
to  unnecessary  danger,  as  matter  of 
law,  within  the  meaning  of  a  clause  in 
an  insurance  policy  on  his  life,  so  as 
to  prevent  recovery  thereon,  if,  when 
called  to  the  assistance  of  a  coem- 
ployee  who  has  been  overcome  with 
gas,  he  finds  him  within  5  feet  of  the 
shaft,  and,  although  he  knows  of  the 
presence  of  the  gas,  calculates  that  he 
can  safely  go  that  distance  and  effect 
a  rescue,  in  attempting  which  he  is 
himself  overcome  and  killed. 

/.  Danger  from  electric  wires. 

The  rule  relieving  one  from  the 
charge  of  negligence,  as  matter  of 
law,  in  risking  injury  to  save  others, 
was  applied  where  one  traveling  on  a 
highway,  in  attempting  to  remove  a 
telephone  wire  therefrom,  received  an 
electric  shock  and  was  unable  to  re- 
lease himself  from  the  wire,  and  the 
plaintiff,  who  came  to  his  assistance, 
in  attempting  to  release  the  other 
party,  came  in  contact  with  the  wire 
and  received  the  injuries  in  question. 
Walters  v.  Appalachian  Power  Go. 
(1915)  75  W.  Va.  676,  84  S.  E.  617,  13 
N.  C.  C.  A.  99. 

The  rule  was  applied,  also,  in  Whit- 
worth  V.  Shreveport  Belt  R.  Co.  (1904) 
112  La.  363,  65  L.R.A.  129,  86  So.  414, 
16  Am.  Neg.  Rep.  58,  where  an  em- 
ployee of  a  telephone  company  was 
killed  by  taking  hold  of  a  live  tele- 
phone wire,  in  attempting  to  rescue 
another  employee,  who,  through  the 
negligence  of  the  defendant  street  car 
company,  had  received  an  electric 
shock  and  fallen  from  a  telephone 
pole,  and,  being  caught  by  his  spurs, 
was  hanging  suspended  in  the  air;  it 
being  held  that  the  evidence  was  suffi- 
cient to  sustain  the  verdict,  on  the 
ground  that  at  the  time  of  the  at- 
tempted rescue  the  other  party  was 
not  yet  dead,  and  that  the  act  of  the 
rescuer  was  not  such  as  necessarily 
to  constitute  rashness  in  the  judgment 
of  prudent  persons,  even  though  he 
was  warned'  not  to  touch  the  wire. 

And  the  rule  was  applied  where  a 
railway  company  removed  from  its 
track  fallen  electric  wires,  and  negli- 


gently placed  them  upon  an  unin- 
closed,  grass-covered  strip  of  land 
owned  by  it,  and  used  without  objec- 
tion from  it,  and  with  its  knowledge, 
by  children  as  a  playground,  and  one, 
in  attempting  to  rescue  children  play- 
ing on  the  premises,  came  in  contact 
with  a  concealed  wire  and  was  killed. 
Atlanta  &  W.  P.  R.  Co.  v.  Green  (1917) 
158  C.  C.  A.  632,  246  Fed.  676, 

So,  the  court  in  Walters  v.  Denver 
Consol.  Electric  Light  Co.  (1898)  12 
Colo.  App.  145,  54  Pac.  960,  5  Am. 
Neg.  Rep.  5,  took  the  view  that  a 
mother  could  not  be  charged  with  con- 
tributory negligence  in  attempting  to 
release  her  twelve-year-old  child,  who 
had  taken  hold  of  an  electric  insulator 
just  outside  of  the  window  of  his 
home  in  order  to  replace  it  upon  its 
support,  and  received  an  electric 
shock,  no  matter  how  desperate  her 
act  might  have  been.  See  this  case, 
also,  under  II.  a,  supra. 

0.  Miscellaneous. 

It  was  held  that  the  questions  of 
negligence  and  of  contributory  negli- 
gence were  for  the  jury,  and  that  a 
dismissal  of  the  complainant  was  erro'- 
neous,  where  a  pedestrian,  in  the  eve- 
ning, saw  a  child  sitting  on  a  timber 
near  a  hole  12  feet  deep,  extending  to 
within  20  inches  of  a  sidewalk,  the  in- 
tervening space  being  used  as  a  part 
of  the  walk,  and,  thinking  the  child 
was  in  danger,  took  a  single  step  aside 
to  pick  it  up,  stepped  upon  some  clay, 
and  fell  into  the  hole.  Healy  v.  Vorn- 
dran  (1901)  65  App.  Div.  353,  72  N.  Y. 
Supp.  877.  The  court  said  that  it  was 
of  small  consequence  whether  the 
plaintiff  was  right  or  wrong  in  sup- 
posing that  the  child  she  went  to  res- 
cue was  in  danger;  that  she  had  the 
right  so  to  suppose,  and,  in  turning 
aside  to  secure  it,  was  not  engaged  in 
an  act  which  could  be  characterized 
as  negligence,  as  matter  of  law. 

And  it  was  held  that  a  mother  who, 
in  her  efforts  to  protect  her  four-year- 
old  child  who  had  slipped  on  a  side- 
walk and  fallen  in  front  of  a  hatch- 
way, herself  fell  into  the  hatchway, 
could  not  be  deemed  guilty  of  contrib- 
utory negligence,  as  matter  of  law,  in 
having  gone  upon  the  unprotected  side 
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of  the  hatchway  in  order  to  catch  the 
child,  thousrh  the  hatchway  was  prop- 
erly constructed  and  protected  on  all 
sides  except  next  to  the  curb,  where 
ordinarily  it  would  have  been  negli- 
Srence  to  go.  Clark  v.  Famous  Shoe  & 
Clothing  Co.  (1885)  16  Mo.  App.  463. 

But  see  White  v.  Chicago  (111.)  su- 
pra, II.  c,  holding  that  a  mother  could 
not  recover  from  a  municipality  for 
injuries  caused  by  a  fall  in  attempting 
to  rescue  her  child  from  the  danger 
of  falling  into  a  depression  in  the 
street,  since  she  had  brought  about 
the  dangerous  situation,  in  using  that 
part  of  the  street. 

The  rule  that  one  is  not  negligent, 
as  matter  of  law,  in  risking  life,  or 
serious  injury,  at  least,  if  he  does  not 
act  rashly  or  heedlessly,  in  order  to 
rescue  another  in  imminent  peril,  has 
been  applied  also,  — 

—  where  a  child,  while  crossing  a 
bridge  over  a  canal  with  its  parents, 
fell  through  an  opening  in  the  bridge 
negligently  allowed  to  remain  un- 
guarded, and  the  father  plunged  into 
the  water  to  rescue  the  child,  and  both 
-were  drowned,  Gibney  v.  State  (1893) 
137  N.  Y.  1,  19  L.R.A.  865,  38  Am.  St. 
Kep.  690,  83N.  E.  142; 

—  where  a  woman  hearing  calls  for 
help  from  a  man  who,  while  attempting 

'  in  the  dark  to  cross  a  street  which 
was  being  improved,  fell  into  a  trench 
not  sufSciently  protected  from  danger 
to  pedestrians,  hastened  to  his  assist- 
ance, and  was  herself  injured  by  fall- 
ing into  the  trench,  of  the  existence  of 
which  she  had  no  knowledge,  Whit- 
man V.  Stipp  (1921)  270  Pa.  401,  113 
Atl.  567; 

—  where  the  plaintiff,  while  walk- 
ing in  a  public  street,  heard  cries  for 
help,  and,  on  turning  a  corner  and 
seeing  a  man  on  his  back  in  the  road- 
way, holding  a  bull  by  a  rope  attached 
to  a  ring  in  its  nose  while  the  bull 
was  attempting  to  gore  the  man,  went 
near  the  bull,  but  did  not  attempt  to 
rescue  the  man,  when  the  animal 
rushed  upon  the  plaintiff  and  gored 
him,  it  being  held  that  it  was  a  ques- 
tion for  the  jury  whether  the  plaintiff 
was  in  the  exercise  of  reasonable  care 
in  approaching  so  near  to  the  animal 
as  he  did.  LinnAhnn  v.  Sampson  (1879) 

-3. 


126  Mass.  506,  30  Am.. Rep.  692,  1  Am. 
Neg.  Cas.  17; 

—  where  the  plaintiff,  employed  to 
blast  ore  in  the  defendant's  iron  mine, 
having  lighteJd  a  fuse  for  blasting  pur- 
poses and  proceeded  some  distance 
away,  saw  a  coemployee  who  had 
failed  to  heed  his  warning  to  go  to  a 
place  of  safety,  and  was  still  stand- 
itfg  near  the  lighted  fuse  apparently 
ignorant  of  the  danger,  and  returned 
for  the  purpose  of  rescuing  the  latter, 
and,  the  charge  exploding,  sustained 
serious  injury,  the  defendant  being 
negligent  in  engaging  the  coemployee, 
who  was  inexperienced  in  mini-ng, 
without  instructing  him  as  to  the 
danger,  Perpich  v.  Leetonia  Min.  Co. 
(1912)   118  Minn.  508,  137  N.  W.  12; 

—  where  an  employee  in  a  foundry 
endangered  himself  and  sustained  in- 
jury in  order  to  protect  other  em- 
ployees from  imminent  peril,  through 
an  attempt  to  stop  the  flow  of  molten 
metal  caused  by  the  incompetence, 
known  to  the  employer,  of  another,  em- 
ployee, Maryland  Steel  Co.  v.  Marney 
(1898)  88  Md.  482,  42  L.R.A.  842,  71 
Am.  St.  Rep.  441,  42  Atl.  60. 

It  was  held  in  Smith  v.  Standard 
Steel  Car  Co.  (1919)  262  Pa.  550,  106 
Atl.  102,  that  a  workman  in  tiie  de- 
fendant's employ,  in  charge  of  a  de- 
fective crane,  could  not  be  charged 
with  contributory  negligence,  as  mat- 
ter of  law,  so  as  to  preclude  recovery 
for  his  death,  in  suddenly  stopping  the 
crane  in  order  to  prevent  injury  to  fel- 
low employees  beneath,  when  a  heavy 
load  on  the  crane  began  to  slip,  al- 
though by  the  sudden  stoppage  the 
crane  was  upset  and  the  operator  was 
killed. 

And  in  Doody  v.  California  Woolen 
Mills  Co.  (1919)  —  Mo.  — ,  216  S.  W. 
581,  where  the  plaintiff  and  another 
workman  were  directed  to  move  a  car- 
boy contaiiung  sulphuric  acid,  and, 
the  other  employee  falling,  the  acid 
splashed  into  the  plaintiff's  face  and 
eyes,  causing  the  injury  in  question, 
it  was  held  that  an  instruction  was 
properly  refused  that,  if  the  plaintiff 
by  letting  go  of  the  carboy  could  have 
prevented  the  injury  to  himself,  it  was 
his  duty  to  do  so,  and  if  the  jury  be- 
lieved that  he  could  thus  have  pro- 
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teeted  himself,  but  failed  to  do  so  in 
order  to  protect  a  fellow  workman 
from  probable  injury,  their  verdict 
should  be  in  favor  of  the  defendant. 
The  court  said  that  the  plaintiff,  at 
the  time  contemplated  in  this  instruc- 
tion, was  in  imminent  danger,  and  his 
conduct  in  trying  to  save  his  fellow 
workman  would  not  be  attributed  to 
him  as  culpable. 

One,  who,  in  case  of  the  wreck  of 
a  ship,  placing  the  crew  in  peril,  vol- 
untarily goes  to  their  rescue,  does 
not  voluntarily  expose  himself  to  dan- 
ger, within  the  meaning  of  a  condition 
in  an  accident  insurance  policy 
against  liability  for  injury  or  death 
caused  by  such  exposure,  where  there 
is  no  evidence  that  in  doing  so  he  ex- 
posed himself  to  unnecessary  danger, 
as  it  was  his  duty  to  aid  in  rescuing 
them.  Tucker  v.  Mutual  Ben.  Life  Go. 
(1888)  50  Hun,  50,  4  N.  Y.  Supp.  505, 
affirmed  without  opinion  in  (1890)  121 
N.  Y.  718,  24  N.  E.  1102.  As  before 
indicated,  the  annotation  does  not 
cover  the  question  of  construction  of 
such  conditions  in  insurance  policies. 

The  rule  that  there  must  be  actual 
and  not  merely  imaginary  danger  to 
the  person  whose  rescue  or  protection 
is  attempted,  in  order  to  entitle  one 
exposing  himself  to  danger  to  afford 
such  protection,  to  recovery  for  dam- 
ages sustained  in  the  attempt,  was  ap- 
plied in  Tyler  v.  Barrick  (1916)  178. 
Iowa,  986,  160  N.  W.  273,  where  it  was 
held  that  there  was  not  such  actual 
or  real  danger  as  entitled  the  plaintiff 
to  recover  from  his  employer  for  dam- 
ages sustained  through  a  fall  from  a 
roof  which  he  was  repairing,  when, 
being  ordered  to  throw  a  heavy  roll 
of  paper  from  the  roof,  he  selected  a 
point  beneath  which  was  an  outside 
stairway,  and,  when  in  the  act  of 
throwing  the  roll,  discovered  a  person 
on  the  stairway,  and  attempted  to 
check  himself,  with  the  result  that  he 
lost  his  balance  and  fell,  it  appearing 
that,  if  he  had  completed  the  throw  as 
he  intended,  the  roll  would  have 
cleared  the  stairway,  as  others  had 
done,  and  the  person  upon  it  would 
not  have  been  injured. 

And  the  rule  that,  where  the  injury 
to  another  is  purely  speculative,  one 


who  himself  sustains  injury  in  at- 
tempting the  rescue  is  precluded  from 
recovery,  was  applied  in  Neri  v.  At- 
lantic Ref.  Co.  (1917)  65  Pa.  Super. 
Ct.  444,  where  an  employee  who  was 
wheeling  a  loaded  barrow  down  a 
single,  greasy  plank,  seeing  another 
employee  near  the  plank,  and  attempt- 
ing to  stop  the  barrow,  fell  and  sus- 
tained injur}',  it  was  held  that  he 
could  not  recover  from  his  employer 
for  the  damages  so  sustained,  on  the 
ground  that  he  made  the  attempt  in 
order  to  avoid  injury  to  his  coem- 
ployee,  where  his  own  evidence 
showed  that  he  did  not  consider  the 
risk  to  the  latter  an  imminent  one,  and 
there  was  no  evidence  to  show  but 
that,  if  he  had  proceeded,  he  would 
have  landed  safely  at  the  foot  of  the 
runway,  as  he  had  done  on  many  pre- 
ceding trips. 

The  rule  that  negligence  must  be 
shown  in  order  to  render  one  liable 
to  another  who  attempts  the  rescue  of 
a  person  in  peril  finds  application  in 
Ryan  v.  Towar  (1901)  128  Mich.  463, 
65  L.R.A.  310,  92  Am.  St.  Rep.  481,  87 
N.  W.  644,  where  the  plaintiff  was  in- 
jured while  attempting  to  rescue  a 
child  who  had  become  caught  in  a 
water  wheel  in  an  unused  building  of 
defendants,  it  appearing  that,  for  pur- 
poses of  amusement,  children  had' 
broken  through  the  wall  of  the  build- 
ing, and  that  the  plaintiff,  hearing 
cries  of  distress,  entered  the  building 
to  rescue  the  child.  It  was  held  that 
the  children  were  trespassers,  to 
whom  the  landowner  owed  no  duty, 
and  that  the  latter  was  not  bound  to 
anticipate  that  someone  might  tres- 
pass on  his  property,  and  that  a  third 
person,  if  not  warnfed  or  protected 
against  dangers  thereon,  might  sus- 
tain an  injury  in  attempting  a  rescue. 

So,  in  an  action  for  injury  to  a 
twelve-year-old  boy  on  a  turntable, 
where  the  complaint  alleged  that  the 
plaintiff's  brother,  who  was  five  years 
old,  was  playing  on  the  turntable  and 
had  set  the  same  in  motion,  and  was 
about  to  be  crushed  by  it,  when  the 
plaintiff,  seeing  the  great  peril  of  his 
brother,  attempted  to  save  him,  and 
while  doing  so  was  caught  by  the  turn- 
table  and    injured,    it   was   held   in 
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Thomason  v.  Southern  R.  Go.  (1902) 
51  C.  C.  A.  67, 113  Fed.  80,  that  a  non- 
suit wae  properly  directed,  since  it 
vas  incumbent  on  the  plaintiff  to 
show  that  he  was  injured  by  the  netr- 
Irgence  of  the  defendant,  while  en- 
gaged in  attempting  to  rescue  his 
brother  from  imminent  danger  in 
which  he  was  placed  by  reason  of  the 
defendant's  negligence,  and  that  he 
incurred  such  injury  while  on  the 
dangerous  machine  for  that  purpose 
only,  and  the  evidence  was  insufficient 
in  this  respect,  showing  merely  that 
he  tried  to  catch  the  turntable,  or  to 
"hold  it  off"  his  brother,  and  got  fast 
himself. 

And  in  Saylor  v.  Parsons  (1904)  122 
Iowa,  679,  64  L.R.A.  542,  101  Am.  St. 
Rep.  283,  98  N.  W.  500,  15  Am.  Neg. 
Rep.  643,  it  was  held  that  a  corpora- 
tion could  not  be  rendered  liable  to 
one  injured  in  attempting  to  save  its 
superintendent  from  peril,  on  the 
ground  that  it  ought  to  have  antici- 
pated that,  when  the  superintendent 
placed  himself  in  peril,  someone,  on 
discovering  that  fact,  would  attempt 
to  shield  him,  where  there  was  noth- 
ing to  show  that  the  work  undertaken 
by  the  superintendent  might  not  have 
been  done  with  safety;  since  the  com- 
pany was  not  bound  to  assume  that  the 
superintendent  would  needlessly  ex- 
pose himself,  or  that,  in  case  he  did 
so,  someone  would  imperil  his  own 
safety  to  rescue  him. 

Also,  in  Gramlich  v.  Wurst  (1878) 
86  Pa.  74,  27  Am.  Rep.  684,  a  recovery 


for  the  death  of  a  person  who  ap>- 
preached  a  vault  in  process  of  con- 
struction, to  aid  another  person  who 
had  fallen  into  it,  in  response  to  his 
cries  for  help,  and  himself  fell  into 
it  and  was  killed,,  was  refused,  where 
the  vault  was  within  the  lines  of  the 
owner's  property,  upon  which  it  was 
situated,  and  the  undisputed  facts 
proved  him  to  have  been  guiltless  of 
all  wrong. 

And  the  rule  that,  where  there  is 
no  negligence  toward  the  rescuer,  the 
person  whose  rescue  is  attempted 
must  be  in  a  position  of  peril  from  the 
negligence  of  the  defendant,  was  ap- 
plied in  Jos.  &  Simon  Linz  Realty  Co. 
V.  McDonald  (1910)  —  Tex.  Civ.  App. 
— ,  133  S.  W.  535,  where  the  plaintiff, 
who  was  employed  as  a  well  driller 
for  the  defendants,  was  injured  in  at- 
tempting to  rescue  a  fellow  workman, 
who  voluntarily,  and  not  in  his  line  of 
duty,  seated  himself  in  a  dangerous 
position  near  a  revolving  shaft  which 
was  a  part  of  the  well-drilling  machin- 
ery, the  evidence  failing  to  show  that 
such  an  act  on  the  part  of  the  work- 
man should  have  been  anticipated  by 
the  defendant,  or  guarded  against,  or 
that  the  position  of  peril  arose  from 
the  negligence  of  the  defendant. 

And  as  to  injury  to  an  employee  by 
being  caught  in  a  revolving  shaft 
while  attempting  to  rescue  another 
employee,  see  Sann  v.  H.  W.  Jones 
Mfg.  Co.  (N.  Y.)  supra,  II.  f. 

R.  E.  H. 


STATE  OF  WEST  VIRGINIA  EX  REL.  W.  H.  WESTFALL  et  al. 

V. 

R.  S.  BLAIR,  Mayor,  et  al. 

We^  Virginia  Supreme  Court  of  AppeaU-^  February  1,  1091, 
(87  W.  Va.  564,  105  S.  E.  880.) 

Municipal  corporation  —  reugnatifm  of  officers  to  prevent  action. 

1.  Resignation  of  a  majority  of  the  common  council  of  a  town  chartei<ed 
under  chapter  47,  Code  (§§  2382-2494),  thus  preventing  appointments 
to  fill  the  vacancies  because  of  the  inability  of  the  minority  to  act,  will 
not  be  effective,  and  will  not  absolve  them  from  the  discharge  of  official 
duties. 

[See  note  on  this  question  beginning  on  page  39.] 

Headnotes  by  Lively,  J. 
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Mandamus  —  to  compel  canvass  of 
vote. 

2.  Mandamus  will  lie  to  compel  the 
members  of  the  common  council  of 
such  municipality,  including  those 
members  who  have  so  attempted  to 
resign,  to  convene  as  a  board  of  can- 
vassers and  to  canvass  the  vote  re- 
turned in  a  regular  municipal  elec- 
tion for  town  officers,  declare  the  re- 
sult, and  cause  proper  certificates  to 
be  issued  to  the  persons  elected. 

[See  18  R.  C.  L.  277-279.] 


OflScer  —  resignation  —  interruption 
of  duties. 

3.  Urgent  public  duties  cannot  be 
avoided  by  a  municipal  officer  by  re- 
signing from  his  office  in  such  a  way 
and  manner  as  to  prevent  the  selec- 
tion and  qualification  of  his  successor 
and  prompt  performance  of  such  du- 
ties; and  he  will  be  compelled  by  ju- 
dicial mandate  to  perform  them  until 
his  successor  is  legally  elected  or  ap- 
pointed and  qualified. 

[See  19  R.  C.  L.  937;  22  R.  C.  L. 
557.] 


Petition  for  a  writ  of  mandamus  to  compel  respondents  to  canvass  the 
returns  of  a  town  election,  certify  the  result,  and  issue  proper  certificates 
to  those  elected.    Writ  awarded. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  S.  A.  Powell  for  relators. 
Mr.  R.  S.  Blair  for  respondents. 

Lively,  J.,  delivered  the  opinion 
of  the  court: 

W.  H.  Westfall,  Guy  R.  Moats,  R. 
R.  Hall,  W.  W.  Lawrence,  J.  G. 
Cooper,  Gilbert  Hoyden,  and  Daniel 
Starr,  claiming  to  have  been  legally 
elected  as  members  of  the  common 
council  of  the  town  of  Harrisville,  a 
municipality  incorporated'  under 
chapter  47,  Code  1918,  Ritchie 
county,  at  a  municipal  election 
therein  held  on  the  first  Tuesday  in 
January,  1921,  W.  H.  Westfall  as 
mayor,  Guy  R.  Moats  as  recorder, 
and  the  other  named  persons  as 
councilmen,  all  composing  the  then 
elected  common  council,  seek  per- 
emptory writ  of  mandamus  to  com- 
pel the  common  council  in  office 
when  tiie  election  was  held  to  meet 
as  a  board  of  canvassers  and  to  can- 
vass the  returns,  certify  the  result 
of  the  election,  and  issue  proper 
certificates  to  those  elected.  The  pe- 
tition charges  that  R.  S.  Blair,  P.  G. 
Smith,  W.  A.  Knapp,  E.  M.  Pier- 
pont,  L.  R.  Fox,  James  Murphy,  and 
W.  W.  Lawrence  composed  the  com- 
mon council  at  the  time  of  the  elec- 
tion and  should  have  met  after  said 
election,  on  the  fifth  day  thereafter, 
Sunday  excepted,  canvassed  the  re- 
turns, declared  the  result,  and  is- 
sued proper  certificates  of  election 
to  those  found  to  be  elected,  but  did 
not,  and  refused  and  still  refuse  to 


do  so.  The  petitioners  aver,  on  in- 
formation, that  said  common  coun- 
cil (with  the  exception  of  James 
Murphy)  did  meet  on  the  fourth 
day  after  the  election,  Sunday  ex- 
cepted, when  the  resignations  of  W. 
A.  Knapp,  James  Murphy,  E.  M. 
Pierpont,  and  L.  R.  Fox  were  ten- 
dered collectively  and  accepted  by 
the  council,  Knapp,  Pierpont,  and 
Fox  voting  to  accept  the  resigna- 
tions; and  petitioners  charge  that 
said  resignations,  so  made  and  ac- 
cepted, were  null  and  voi4  and  of  no 
effect,  and  aver  that  other  members 
of  the  council,  Blair,  mayor.  Smith, 
recorder,  and  Lawrence,  council- 
man, have  not  filled  nor  attempted 
to  fill  the  supposed  vacancies,  nor 
canvassed  said  returns,  giving  as  a 
reason  therefor  that  there  is  no 
quorum  in  the  council.  Petitioners 
aver  that  the  interests  of  the  citi- 
zens of  the  town  demand  an  imme- 
diate determination  of  the  result  of 
the  election ;  that  petitioners  are  the 
duly  elected  officers,  with  terms  be- 
ginning on  the  1st  day  of  February, 
1921,  and  pray,  as  before  set  out,  or 
in  the  alternative,  if  the  court  so 
determine,  that  the  remaining  mem- 
bers of  the  council  be  commanded  to 
fill  the  vacancies,  and  the  council, 
thus  constituted,  be  commanded  to 
convene  and  act  in  the  premises. 

Respondents  in  their  return  deny 
that  R.  S.  Blair,  mayor,  and  P.  S. 
Smith,  recorder,  are,  under  the  pro- 
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(§§  2382-2494),  members  of  the 
common  council  in  a  sense  that 
would  make  them  ex  officio  mem- 
bers of  the  board  of  canvassers,  and 
aver  that  they,  the  mayor  and  re- 
corder, have  no  duty  to  perform  in 
ascertaining  the  result  of  the  elec- 
tion, and  cannot  be  compelled  by 
mandamus  so  to  do;  that  the  sole 
authority  is  vested  in  the  council- 
men.  The  return  admits  that  the 
common  council  has  not  canvassed 
the  vote  at  any  time;  that  it  did 
meet  two  days  before  the  time  fixed 
by  law  to  canvass  the  vote  and  de- 
clare the  result,  at  which  meeting 
the  four  councilmen  named  in  the 
petition  as  having  resigned  did  re- 
sign in  a  body,  and  their  resigna- 
tions were  accepted ;  that  by  reason 
of  their  resignations,  accepted  by  a 
competent  vote  of  the  council,  there 
was  after  that  time  no  quorum, 
and  no  body  competent  or  au- 
thorized to  again  meet  and  canvass 
the  vote,  and  no  authority  in  re- 
maining officers  to  fill  the  vacancies. 
Respondents  aver  that  they  had  a 
right  to  vote  on  the  resignations  of 
the  four  members  presented  in  a 
body,  and  in  that  way  create  vacan- 
cies. Respondents  Knapp,  Pierpont, 
Fox,  and-  Murphy  give  no  reason 
for  resigning,  except  to  say  they 
are  acting  in  good  faith  and  believe 
they  are  within  their  rights;  and 
they  state  that  they  have  refused  to 
meet  as  a  canvassing  board  for  the 
reason  that  they  no  longer  possess 
the  power  or  authority  to  do  so. 
The  mayor  asserts  that  he  has  no 
power  or  authority  to  reconvene  the 
council,  now  functus  officio,  and  has 
no  desire  to  remain  in  office  as  a 
hold  over,  in  violation  of  the  ex- 
pressed will  of  the  voters,  if  that  ex- 
pressed will  can  be  legally  ascer- 
tained, announced,  and  certified; 
and  respondents  join  with  petition- 
ers in  asking  some  judicial  order  by 
which  the  municipal  government 
may  be  placed  on  some  sure  basis 
of  legal  authority. 

The  petition  and  answer  present 
no  material  conflict  of  facts.  The 
questions   to   be   determined    are: 


coXmcilmen, 
elected  and  qualified  under  chapter 
47  of  the  Code,  vote  to  accept  their 
own  resignation,  thus  preventing  a 
quorum  for  the  transaction  of  mu- 
nicipal governmental  business? 
(2)  Can  a  majority  of  the  common 
council,  elected  and  qualified  under 
said  chapter,  resign,  and  before 
their  successors  are  elected  or  ap- 
pointed and  qualified,  be  compelled 
by  mandamus  to  perform  necessary 
and  urgent  official  duties?  (3)  Can 
a  majority  of  such  councilmen  tend- 
er and  vote  upon  their  own  resigna* 
tions,  making  it  impossible  to  fill 
the  vacancies,  if  any,  and  thereby 
escape  performance  of  official  duties 
and  cause  the  municipal  government 
to  cease  to  function?  All  these 
questions  are  closely  correlated,  and 
one  answer  is  sufficient  for  sUl.  Our 
answer  is  in  the  negative. 

The  mayor  and  recorder  are  ex- 
pressly made  members  of  the  com- 
mon council  by  §  13,  chap.  47,  of  the 
Code,  and  the  municipal  council  is 
the  board  of  canvassers  for  munic- 
ipal elections  under  chapter  3  of  the 
Code  (§§  16-138).  It  is  clear  that 
the  naayor  and  recorder,  together 
with  the  councilmen,  compose  the 
municipal  board  of  canvassers. 
State  ex  rel.  Clark  v.  Fitzpatrick,  85 
W.  Va.  446,  102  S.  E.  111.  We  hold 
that  these  councilmen  have  not  ef- 
fectually resigned,  and  cannot 
escape  their  duty  to 
meet  as  a  board  of  ^^J'^'lti.. 

canvassers,     tOgeth-    re«lBrn«tIon  of 

er  with  the  mayor,  ^T^t'l'cuo^."' 
recorder,  and  the 
remaining  councilmen,  canvass  the 
returns,  declare  the  result,  and  is- 
sue proper  certificates  of  election. 
It  is  the  policy  of  our  laws  that  offi- 
cers elected  or  appointed  shall  serve 
until  their  successors  are  elected  or 
appointed  and  qualified.  The  term 
of  office  of  municipal  officers  in 
towns  chartered  under  chapter  47, 
Code  (Harrisville  being  one  of  that 
class),  begins  "on  the  1st  day  of 
February,  and  continues  for  one 
year  and  until  their  successors  are 
elected  and  qualified  according  to 
law."     Code,  §  16,  chap.  47,     The 
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services  of  officers  are  necessary  to 
government,  and  any  vacancy  in 
office,  especially  in  an  office  vsrhich 
is  necessary  for  government,  tends 
to  disorganization  and  disruption. 
In  our  form  of  government  citizens 
must,  in  order  to  carry  it  on,  accept 
public  office  and  render  official  serv- 
ice. The  state  has  the  right  to  de- 
mand faithful  official  service  from 
every  citizen  selected,  within  proper 
limitations  and  conditions,  and  un- 
der this  principle  laws  in  some  juris- 
dictions have  been  predicated 
and  upheld  which  impose  penalties 
on  a  citizen  who  refuses  to  serve 
after  having  been  selected  for  an 
elective  office.  This  principle  was 
well  settled  at  common  law.  Com- 
pulsory jury  service,  enforced  serv- 
ices as  election  officers,  compulsory 
service  in  making  arrests,  and  the 
like,  are  examples  of  the  principle; 
and  it  is  not  perceived  why  person- 
al services  in  an  official  capacity 
may  not  be  demanded,  when  the 
state  demands  one's  properly  or  the 
rii^  of  one's  life  to  preserve  society. 
There  is  no  good  reason  why,  if  an 
officer  is  required  to  serve  after  his 
term  has  expired,  that  one  who  has 
resigned  shall  not  also  serve  until 
his  successor  has  been  elected  or 
appointed.  But  it  may  be  affirmed 
that  the  provisions  of  our  laws  for 
filing  vacancies  would  excuse  the 
resignation  of  an  officer  whenever 
necessity  or  whim  dictated  his  res- 
ignation, and  that  the  easy  facilities 
for  filing  vacancies  will  militate 
against  this  principle  of  continuous, 
full,  and  faithful  public  service. 
But  in  the  case  at  bar  these  very 
councilmen  have  attempted,  design- 
edly or  unwittingly,  to  prevent  the 
orderly  progress  of  municipal  af- 
fairs by  making  it  impossible  for 
the  filling  of  their  attempted  vacan- 
cies. It  is  beyond  consideration  to 
allow  an  officer  to  resign  when  by 

so  doing  he  forces 
Mtio^Tnterl  the  govemment  to 
raption  ot  ceaso     functioning. 

Would  a  county 
clerk  be  permitted  to  ^resign  and 


thus  preventing  the  recording  of 
valuable  title  papers  and  the  like? 
Or  could  a  circuit  clerk  do  the  same 
and  prevent  the  institution  of  urg- 
ent litigation  to  protect  private 
rights,  or  preserve  govemment,  or 
thus  temporarily  stop  the  orderly 
procedure  of  the  court?  This  the- 
ory of  the  freedom  of.  resignation, 
giving  unrestricted  liberty  to  an  of- 
ficer to  surrender  his  office  at  will, 
should  be  discountenanced  where 
the  result  would  be  a  calamity  to 
public  welfare. 

A  proceeding  in  mandamus  was 
instituted  against  a  town  supervisor 
in  Illinois  to  compel  him  to  execute, 
on  behalf  of  the  town,  certain 
bonds,  and  his  return  to  the  al- 
ternative writ  rave  as  a  reason 
why  he  could  not  obey  that  he  had 
resigned  his  office,  his  resignation 
had  been  accepted,  and  his  succes- 
sor elected;  but  it  did  not  appear 
that  his  successor  had  qualified. 
The  writ  was  made  peremptory  not- 
withstanding his  resignation.  The 
court  held  that  under  the  laws  a 
person  elected  should  serve  until  his 
successor  was  elected  or  appointed 
and  qualified,  and  that  the  same  rule 
would  apply  to  a  resignation;  and 
an  officer  who  had  resigned  was  not 
functus  officio  until  his  successor 
was  selected  and  qualified.  The 
supervisor  had  resigned  evidently 
for  the  purpose  of  preventing  the 
bonds  from  being  executed  and  de- 
livered. People  ex  rel.  Illinois  Mid- 
land R.  Co.  V.  Bamett  Tvsrp.  100  111. 
332.  The  Supreme  Court  of  the 
United  States  made  a  similar  deci- 
sion, holding  that,  where  a  town  of- 
ficer seeks  to  prevent  the  perform- 
ance of  a  duty  by  a  hasty  resigna- 
tion, he  must  see  that  he  resigns  not 
only  de  facto,  but  de  jure;  that  he 
resigns  his  office  not  only,  but  that 
a  successor  is  appointed.  The  court 
said:  "An  attempt  to  create  a 
vacancy  at  a  time  when  such  action 
is  fatal  to  the  creditor  will  not  be 
helped  out  by  the  aid  of  the  courts." 
Badger  v.  United  States,  93  U.  S. 
699,  23  L.  ed.  991. 
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ily,  and  accepted,  continues  in  office, 
and  is  not  released  from  its  duties 
and  responsibilities  until  his  succes- 
sor is  appointed  or  chosen  and 
qualified."  Jones  v.  Jefferson,  66 
Tex.  576, 1  S.  W.  903. 

See  Dill.  Mun.  Corp.  5th  ed.  § 
1622. 

A  resigning  officer  must  continue 
in  the  discharge  of  his  duties  until 
his  successor  is  elected  or  appointed 
M.nd.««-«o  and  qualified,  and 
eompei  r«niraMi  mandsmus  Will  lie 
"""**•  to    compel    him   to 

perform  his  duties.  United  States 
ex  rel.  Watts  v.  Justices  of  Lauder- 
dale County  (C.  C.)  10  Fed.  460. 
Where  municipal  officers  were 
served  with  writ  of  mandamus  to 
compel  payment  of  a  debt,  and  im- 
mediately resigned,  their  resigna- 
tions accepted,  and  an  adjournment 


sine  die,  and  no  others  elected  to 
take  their  places,  held  that  they 
were  still  the  governing  body  of 
the  city.  The  statute  provided  that 
the  city  officers  should  hold  office 
during  their  official  term,  and  until 
their  successors  were  elected  and 
qualified.  United  States  v.  Green 
(C.  C.)  53  Fed.  769. 

We  think  the  principle  enunciated 
in  the  authorities  above  cited  con- 
trols this  case ;  and  as  the  attempted 
resignation  of  the  respondent  coun- 
cilmen  is  abortive,  and  does  not  re-- 
lieve  them  of  their  duty  to  meet, 
canvass,  declare,  and  certify  the  re- 
sult of  the  election,  we  deem  it  un- 
necessary to  decide  whether  these 
councilmen  could  all  in  a  body,  at 
one  time,  resign  and  vote  acceptance 
of  their  own  resignations. 

Mandamus  granted. 


ANNOTATION. 

Right  of  public  officer  to  resign. 


I.  Scope,  39. 
n.  In  general: 

a.  Common-law  r^le,  S9. 

b.  Bole  in  this  country,  40, 

III.  Constitutional  and  statutory  recog- 

nition of  right,  42. 

IV.  Absolute    or    limited    character    of 

right,  44. 

I.  Scope, 

This  note  includes  also  the  question 
as  to  whether  a  public  officer  may  be 
compelled  to  perform  the  duties  of  his 
office  notwithstanding,  and  after,  his 
resignation. 

The  right  of  resignation  by  public 
officers  who  are  appointed  to  act  in  a 
special  proceeding  or  on  a  single  occa- 
sion, such  as  referees,  ditch  or  fence 
viewers,  drain  commissioners,  etc.,  is 
excluded  from  consideration  in  this 
note. 

The  necessity  of  acceptance  to  com- 
plete a  resignation  of  an  office  is  not 
within  the  scope,  of  the  annotation, 
except  so  far  as  it  turns  upon  the  ques- 
tion whether  the  right  to  resign  is 
conditional  upon  the  consent  of  the 
constituted  authorities. 


y.  Right  to  resign  before  taking  office, 

46. 
VI.  Right  to  resign  pending  suspension 

or  criminal  prosecution,  47. 
VII.  Compulsory   performance   of  duties 
after  resignation,  48. 

//.  In  {reneral. 

a.  Oommon-laui  rule. 

The  common  law  of  England  re- 
quired every  person  who  was  duly 
elected  or  appointed  to  a  public  office, 
and  had  the  requisite  qualifications,  to 
accept  the  same,  and  discharge  the 
duties  thereof,  and  a  refusal  to  do  so 
was  punishable.  People  ex  rel.  Ger- 
man Ins.  Co.  V.  Williams  (1893)  146 
m.  580,  24  L.R.A.  492,  86  Am.  St.  Rep. 
614,  33  N.  E.  849;  Rex  v.  Bower  (1823) 
1  Barn.  &  C.  585,  107  Eng.  Reprint, 
216. 

The  following  statement  in  refer- 
ence to  the  doctrine  of  the  common  law 
is  made  in  Edwards  v.  United  States 
(1880)  103  U.  S.  471,  26  L.  ed,  314: 
"As  civil  officers  are  appointed  for  the 
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purpose  of  exercising  the  functions 
and  carryinsr  on  the  operations  of  gow- 
emment,  and  maintaining  public  order, 
a  political  organization  would  seem  to 
be  imperfect  which  should  allow  the 
depositaries  of  its  power  to  throw  off 
their  responsibilities  at  their  own 
pleasure.  This  certainly  was  not  the 
doctrine  of  the  common  law.  In  Eng- 
land a  person  elected  to  a  municipal 
oflSce  was  obliged  to  accept  it  and  per- 
form its  duties,  and  he  subjected  him- 
self to  a  penalty  by  refusal.  An  ofiUce 
was  regarded  as  a  burden  which  the 
appointee  was  bound,  in  the  interest 
of  the  community  and  of  good  govern- 
ment, to  bear.  And  from  this  it  fol- 
lowed of  course  that,  after  an  office 
was  conferred  and  assumed,  it  could 
not  be  laid  down  without  the  consent 
of  the  appointing  power.  This  was 
required  in  order  that  the  public  inter- 
ests might  suffer  no  inconvenience  for 
the  want  of  public  servants  to  execute 
the  laws.  ...  In  this  country 
where  offices  of  honor  and  emolument 
are  commonly  more  eagerly  sought 
after  than  shunned,  a  contrary  doc- 
trine with  regard  to  such  offices,  and, 
in  some  states,  with  regard  to  offices 
in  general,  may  have  obtained ;  but  we 
must  assume  that  the  common-law 
rule  prevails  unless  the  contrary  be 
shown." 

But  it  was  held  in  Jenning's  Case 
(1701)  12  Mod.  402,  88  Eng.  Reprint, 
1408,  that  an  alderman  might  sur- 
render his  office  by  parol. 

And  in  Taylor's  Case  (1617)  Pop- 
ham,  133,  79  Eng.  Reprint,  1236,  it  was 
also  held  that  an  alderman  could  sur- 
render his  office,  but  one  of  the  solici- 
tors in  this  case  cited  Middlecot's 
Case  (Eng.)  where  the  opinion  of  the 
court  was  that  an  alderman  could  not 
surrender  his  office. 

b.  Rule  in  this  country. 

The  general  rule  in  this  country  is 
that  a  public  officer  has  the  right  to 
resign. 

United  States. — ^Amy  v.  Watertown 
(1889)  130  U.  S.  801,  82  L.  ed.  946,  9 
Sup.  Ct.  Rep.  530;  United  States  v. 
Wright  (1839)  1  McLean,  509,  Fed. 
Cas.  No.  16,775;  United  States  v. 
Greene  (1892)  53  Fed.  769. 


Alabama. — State  ex  rel.  Williams  v. 
Fitts  (1878)  49  Ala.  402. 

Arkansas. — School  Dist.  v.  Garrison 
(1909)  90  Ark.  335,  119  S.  W.  275. 

California. — People  v.  Porter  (1856) 
6  Cal.  27. 

Colorado. — Locke  v.  Central  (1878) 
4  Colo.  64,  34  Am.  Rep.  66. 

Georgia.— Rowe  v.  Tuck  (1919)  149 
Ga.  88,  5  A.L.R.  113,  99  S.  E.  303. 

Indiana. — State  ex  rel.  Cornwell  v. 
Allen  (1863)  21  Ind.  516,  83  Am.  Dec. 
367. 

Iowa.  —  Gates  v.  Delaware  County 
(1861)  12  Iowa,  405. 

Massachusetts.  —  Com.  t.  Hawkes 
(1878)  123  Mass.  530. 

Missouri.  —  Primm  v.  Carondelet 
(1856)  23  Mo.  22;  State  ex  rel.  Circuit, 
Atty.  v.  Hermann  (1881)  11  Mo.  App. 
43. 

Nebraska. — State  ex  rel.  Roberts  v. 
Lincoln  (1876)  4  Neb.  260.' 

Nevada. — State  ex  rel.  Nourse  v. 
Clarke  (1867)  3  Nev.  566;  State  ex 
rel.  Williams  v.  Beck  (1897)  24  Nev. 
92,  49  Pac.  1035;  State  ex  rel.  Ryan  v. 
Murphy  (1908)  30  Nev.  409,  18  L.R.A. 
(N.S.)  1210,  97  Pac.  391,  720. 

New  Hampshire. — Cloutman  v.  Pike 
(1834)  7  N.  H.  209. 

New  York. — Conner  v.  New  York 
(1851)  5  N.  Y.  285;  Van  Orsdall  v. 
Hazard  (1842)  3  Hill,  243. 

Ohio.  —  Reiter  v.  State  (1894)  51 
Ohio  St.  74,  23  L.R.A.  681,  36  N.  E. 
943. 

Penn^lvania.  —  Philadelphia  v. 
Marcer  (1871)  8  Phila.  319. 

Tennessee. — Haynes  v.  State  (1842) 
3  Humph.  480,  39  Am.  Dec.  187. 

Virginia.  —  Bunting  v.  Willis 
(1876)  27  Gratt.  144,  21  Am.  Rep.  338. 

Thus,  any  officer  may  resign  his  of- 
fice at  any  time  unless  restrained  by 
constitutional  or  statutory  provisions* 
Rowe  V.  Tuck  (Ga.)  supra. 

And  it  is  stated  in  Van  Orsdall  v. 
Hazard  (1842)  3  Hill  (N.  Y.)  243,  that 
"one  familiar  method  of  vacation  [of 
an  office]  is  by  resignation;  and  I  be- 
lieve it  has  never  been  doubted  that, 
independently  of  any  statutory  or  con- 
stitutional provision,  resignations  may 
be  effected  by  the  concurrence  of  th« 
incumbent  and  the  appointing  power. 
In  cases  of  municipal   corporations, 
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where  the  mode  of  appointment  is  by- 
election  from  a  certain  class,  this 
mode  of  vacation  by  resignation  and 
acceptance  has  often  been  judicially 
recognized  and  allowed  as  valid." 

In  State  ex  rel.  Ryan  v.  Murphy 
(1908)  30  Nev.  409,  18  L.R.A.(N.S.) 
1210,  97  Pac.  391,  in  holding  that  the 
common-law  rule  on  this  question  did 
not  apply  in  Nevada,  the  court  said: 
"The  suggestion  that  a  civil  officer  in 
this  country  nwy  be  compelled  against 
his  will  to  hold  an  office,  and  that  he 
is  liable  commonly  for  refusal  so  to 
do,  is  not  in  accord  with  prevailing 
American  ideas  of  liberty  of  action. 
The  cases  that  have  applied  the  com- 
mon-law rule  in  matters  of  resigna- 
tion of  office  do  not  seem  to  have  given 
any  serious  consideration  to  the  dif- 
ference in  which  an  office  is  regarded 
under  the  common  law  and  under  the 
American  theory  of  government.  'At 
common  law,  offices  were  incorporeal 
hereditaments,  and  one  might  have  an 
estate  in  them,  either  to  him  and  his 
heirs,  or  for  life,  or  for  a  term  of 
years,  or  during  pleasure  only.  Of- 
fices of  public  trust,  especially  if  they 
concerned  the  administration  of  jus- 
tice, could  not  be  granted  for  a  term 
of  years,  nor  could  any  judicial  office 
be  granted  in  reversion.  The  nature 
of  ofSces  of^  modern  origin  depends 
upon  statutes  creating  them,  and,  in 
the  absence  of  an  express  provision  to 
that  effect,  no  life  estate  or  irrevo- 
cable tenure  is  conferred.  ...  It 
is  well  settled  in  the  United  States 
that  an  office  is  not  the  property  of 
the  officeholder,  but  is  a  public  trust 
or  agency;  that  it  is  not  held  by  con- 
tract or  grant;  that  the  officer  has  no 
vested  right  therein ;  and  that,  subject 
to  constitutional  restrictions,  the  of- 
fice may  foe  vacated  or  abolished,  the 
duties  thereof  changed,  and  the  term 
and  compensation  increased  or  dimin- 
ished. The  fact  that  a  Constitution 
may  forbid  the  legislature  to  abolish 
a  public  office  or  diminish  the  salary 
thereof  .  .  .  does  not  change  the 
character  of  the  ofiice,  nor  make  it 
property.' " 

And  in  holding  that  a  city  treasurer 
might  resitrn,  the  court,  in  Philadel- 
phia V.  Harcer  (1871)  8  Phila.  (Pa.) 


319,  said:  "It  requires  no  argument 
to  sustain  the  general  proposition 
that  a  public  officer  may  resign.  It  is 
a  right  which  has  been  exercised  with- 
out question  from  the  foundation  of 
the  government.  There  is  no  instance 
of  a  President  ever  having  resigned 
his  office;  but  the  history  of  our  own 
state  furnishes  an  instance  of  a  gov- 
ernor having  done  so;  and  cabinet 
ministers,  judges,  and  numerous  other 
officers,  both  Federal  and  state,  have, 
from  time  to  time,  resigned  the  offices 
to  which  they  had  been  appointed  or 
elected  by  the  people.  I  know  of  no 
case  in  which  a  public  officer  has  been 
constrained  to  exercise  the  functions 
of  his  particular  office  after  resigna- 
tion. It  would  seem,  therefore,  to  be 
clear  that  Mr.  Marcer  had  a  right  to 
resign  his  office,  and  that  after  such 
resignation  there  was  no  power  in 
councils  or  elsewhere  to  compel  him 
to  continue  to  act  as  city  treasurer." 

And  in  Gates  v.  Delaware  County 
(1861)  12  Iowa,  406,  holding  that  the 
tendering  of  his  resignation  by  a 
county  superintendent  of  schools  to 
the  county  judge,  and  the  filing  of 
such  resignation  by  the  latter,  oper- 
ates to  vacate  the  office,  the  court  said : 
"The  right  to  lay  down  office  in  this 
country  is  so  clear  and  universally 
acknowledged,  that  it  may  well  be 
qliestioned  whether  the  officer  ap- 
pointed to  take  such  resignation  would 
have  the  right  to  prevent  it.  Certain- 
ly no  such  power  is  given  him  in  the 
law.  It  is  true  in  particular  cases, 
or  under  special  circumstances,  he 
might  with  propriety  advise  against 
it,  but  he  has  no  absolute  legal  right 
to  peremptorily  forbid  the  act,  or  re- 
fuse the  resignation.  Such  is  neither 
the  language,  the  spirit,  nor  the  pol- 
icy of  the  law." 

In  Conner  v.  New  York  (1851)  6 
N.  Y.  285,  upholding  the  power  of  the 
legislature  to  change  the  compensa- 
tion of  a  county  clerk,  the  court  said : 
"Public  offices  in  this  state  are  not 
incorporeal  hereditaments;  nor  have 
they  the  character  or  qualities  of 
grants.  They  are  agencies.  With  few 
exceptions,  they  are  voluntarily  taken, 
and  may  at  any  time  be  resigned." 

And  it  is  stated   in  reference  to 
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school  directors,  in  School  Dist.  t. 
Garrison  (1909)  90  Ark.  336,  119 
S.  W.  275,  that  "by  statute  a  penal- 
ty is  inflicted  upon  any  person  who 
shall  have  been  elected  director  and 
shall  neglect  or  refuse  to  qualify 
and  serve;  and  also  upon  the  di- 
rector who  shall  necrlect  or  fail  to 
perform  any  duty  of  the  office.  But 
the  office  does  not  become  vacant  by 
mere  neglect  of  or  failure  to  perform 
these  duties.  It  is  true  that  the  in- 
cumbent of  the  office  can  abandon  the 
office  and  thus  create  a  vacancy,  and 
such  abandonment  may  occur  through 
resignation." 

And  in  State  ex  rel.  Cornwell  v. 
Allen  (1863)  21  Ind.  516,  83  Am.  Dec. 
367,  holding  that  an  office  might  be 
vacated  by  abandonment,  which  was 
a.  constructive  resignation,  and  that 
the  office  of  county  auditor  was  va- 
cated by  the  incumbent  going  to  war, 
the  court  said  that  an  office  might  be 
resigned  by  parol,  and  that,  of  course, 
acts  might  speak  that  resignation. 

But  it  is  stated  in  Re  Election  of 
Sheriff  (1918)  41  R.  L  79, 102  Atl.  802, 
that  it  has  generally  been  held  that 
a  person  who  has  assumed  public  of- 
fice does  not  have  the  right  to  volun- 
tarily lay  down  such  office  in  the  ab- 
sence of  express  authority  so  to  do. 

And  the  court  stated  in  State  ex 
rel.  Wilson  v.  Bush  (1919)  141  Tenn. 
229,  208  S.  W.  607,  that  "the  right  to 
resign  will  be  denied,  eepecially  where 
a  resignation  is  hastily  made  for  the 
purpose  of  thwarting  litigation." 

///.  Con^itutional  and  statutory  recog- 
nition of  right. 

The  right  of  a  public  officer  to  re- 
sign is  recognized  in  a  number  of 
states  by  constitutional  or  statutory 
provisions  which  do  not  expressly 
grant  the  right.  Thus,  it  is  stated  in 
State  ex  rel.  Walker  v.  Bus  (1896)  135 
Mo.  826,  33  L.R.A.  616,  36  S.  W.  636, 
that,  "Whatever  doubt  may  exist  in 
some  jurisdictions  as  to  the  right  of 
a  public  officer  to  resign  his  office  with- 
out the  concurrence  of  the  officer  or 
body  which  has  the  power  to  act  upon 
it,  all  doubt  is  removed  in  this  state 
by  a  constitutional  recognition  of  the 
right.    That  instrument,  art.  14,  §  5, 


declares :  'In  the  absence  of  any  con- 
trary provision,  all  officers  now  or 
hereafter  elected  or  appointed,  subject 
to  the  right  of  resignation,  shall  hold 
office  during  their  official  terms,  and 
until  their  successors  shall  be  duly 
elected  and  qualified.'  " 

And  the  right  of  resignation  was 
held  in  United  States  v.  6reen  (1892) 
53  Fed.  769,  to  be  secured  by  the  same 
section. 

And  in  State  ex  rel.  Circuit  Atty. 
V.  Hennann  (1881)  11  Mo.  App.  43, 
the  courl^  in  reference  to  the  same 
constitutional  provision,  said  that  the 
official  term,  as  used  therein,  might 
end  by  the  resignation  of  the  incum- 
bent as  completely  as  it  would  by 
lapse  of  time,  and  that  the  general 
purpose  of  the  provision  was  to  pre- 
vent an  interregnum  between  the  ex- 
piration of  any  officer's  term  of  office, 
and  the  qualification  of  his  successor 
to  discharge  the  same  official  duties. 

And  in  State  ex  rel.  Wright  v.  Mc- 
Quillin  (1913)  252  Mo.  384,  46  L.R.A. 
(N.S.)  67,  158  S.'  W.  652,  Ann.  Cas. 
1915A,  532,  the  same  provision  was 
said  to  recognize  the  absolute  right 
to  resign  in  the  class  of  officers  to 
whom  it  referred,  the  case  holding 
that  the  officer  in  question,  a  referee, 
did  not  belong  to  such  class. 

The  statutes  of  Nevada  in  reference 
to  the  resignation  of  officers  are  set 
out  in  State  ex  rel.  Ryan  v.  Murphy 
(1908)  80  Nev.  409,  18  L.R.A.(N.S.) 
1210,  97  Pac.  391,  720,  as  follows: 
"Section  1814  of  the  Compiled  Laws 
provides:  'Any  person  who  shall  re- 
ceive a  commission,  or  a  certificate 
of  his  election  or  appointment,  shall 
be  at  liberty  to  resign  such  office, 
though  he  may  not  have  entered  upon 
the  execution  of  its  duties  or  taken 
the  requisite  oath  of  office.'  Comp. 
Laws,  §  1816,  provides  that  resigna- 
tion of  office  shall  be  made  by  trans- 
mitting or  delivering  the  resignation 
to  certain  prescribed  officers  or  bodies. 
By  §  1816  of  the  Compiled  Laws  it  is 
provided,  among  other  causes,  that  an 
office  shall  become  vacant  upon  the 
resignation  of  the  incumbent."  And 
the  court  said  in  reference  to  the 
effect  of  the  sections  of  the  Compiled 
Laws  just  quoted:    "These  provisions 
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of  the  statute,  we  think,  give  the  privi- 
lege of  resignation  as  an  absolute 
right  without  any  restrictions.  It 
could  hardly  be  said  that  one  was  'at 
liberty  to  resign,'  if  such  resignation, 
to  be  effective,  was  subject  to  the  will 
of  some  other  ofScer  or  body.  The 
provision  in  reference  to  resignations 
of  members  of  the  legislature,  pro- 
viding that  th^  'shall  deliver  their 
resignations  to  the  governor,  and  he 
shall  immediately  order  an  election  to 
fill  such  vacancy,'  shows  very  clearly 
that  such  resignation  in  no  way  de- 
pends on  its  acceptance.  The  supreme 
court  of  Missouri,  considering  a  con- 
stitutional provision  of  that  state,  the 
language  of  which  is  not  nearly  as 
strong  as  our  statutory  provisions  up- 
on the  question,  said:  'Whatever 
doubt  may  exist  in  some  jurisdictions 
as  to  the  right  of  a  public  officer  to 
resign  his  office  without  the  concur- 
rence of  the  officer  or  body  which  has 
the  power  to  act  upon  it,  all  doubt  is 
removed  in  this  state  by  a  constitu- 
tional recognition  of  the  right.  The 
Constitution  (§  6,  art.  14  [Anno.  Stat. 
1906,  p.  813])  declares:  "In  the  ab- 
sence of  any  contrary  provision,  all 
officers  now  or  hereafter  elected  or 
appointed,  subject  to  the  right  of  res- 
ignation, shall  hold  office  during  their 
official  terms,  and  until  their  succes- 
sors shall  be  duly  elected  and  quali- 
fied.  

The  right  of  a  member  of  either 
branch  of  the  general  assembly  of 
Rhode  Island  to  resign  was  held  in 
Re  Election  of  Sheriff  (1918)  41  R.  L 
79,  102  Atl.  802,  to  be  recognized  by 
the  provision  of  the  Revised  Statutes, 
that  "if  any  person  elected  senator  or 
representative,  shall  at  any  time  be- 
tween his  election  and  the  expiration 
of  his  term,  refuse  to  serve,  and  shall 
declare  the  same  to  the  town  clerk  of 
the  town  for  which  he  is  elected,  or 
shall  die,  resign  or  remove  out  of  the 
state,  the  town  clerk  shall  forthwith 
issue  his  warrant  for  an  election  to 
fill  such  vacancy,  unless  a  special  elec- 
tion for  that  purpose  shall  be  ordered 
by  the  house  in  which  the  vacancy 
may  occur."  The  opinion  went  on  to 
say:  "This  law  thus  recognizing  the 
right  of  a  member  of  either  branch  of 


the  general  assembly  to  resign  and 
create  a  prospective  vacancy  in  his  of- 
fice remained  upon  our  statute  books 
for  over  forty  years.  Its  constitu- 
tionality, as  appears  from  an  exami- 
nation of  our  reports,  was  never 
questioned  before  the  court.  In  ac- 
cordance with  its  provisions  many 
members  of  the  general  assembly  re- 
signed, and  the  prospective  vacancies 
created  by  such  resignations  were 
filled  by  new  elections  in  various  cities 
and  towns  of  the  state.  A  partial  list 
of  such  resignations  appears  in  the 
opinion,  in  Re  North  Smithfield  Elec- 
tion (1895)  18  R.  I.  817,  27  Atl.  697. 
If  under  the  Constitution  the  right  to 
resign  did  not  exist  such  right  could 
not  be  created  by  statute ;  but  the  en- 
actment of  the  law  referred  to,  recog- 
nising the  right  and  laying  down  the 
form  of  procedure  for  its  exercise,  and 
the  acquiescence  in  the  provisions  of 
this  law  for  so  many  years  by  the 
legislature,  the  people,  and  the  courts, 
may  properly  be  regarded  as  a  prac- 
tical construction  given  to  the  Consti- 
tution in  that  regard,  and  the  recogni- 
tion of  the  constitutional  right  of  a 
member  of  the  general  asembly  to  lay 
down  the  duties  of  his  office  if  he  have 
due  regard  for  other  provisions  as  to 
the  tenure  of  such  office  contained  in 
the  Constitution.  We  think  that  this 
practical  construction  of  the  Consti- 
tution must  prevail.  The  repeal  of  the 
statute  referred  to  v  would  not  extin- 
guish the  right  to  resign  if  such  right 
is  found,  by  construction,  to  exist  un- 
der the  Constitution.  We  are,  there- 
fore, of  the  opinion  that  a  member  of 
the  general  assembly  has  the  legal 
right  to  resign  his  office  and  create  a 
prospective  vacancy  if  he  adopts  the 
proper  method  of  procedure  looking  to 
that  end."  | 

And  it  is  also  stated  in  the  preced- 
ing case  that  the  supreme  court  of  the 
state  had  recognized  the  existence  of 
the  right  of  a  member  of  the  general 
assembly  to  resign  in  the  unreported 
case  of  Troy  v.  State  Returning  Bd. 
M.  P.  No.  273,  (R  I.)  decided  March 
14,  1917. 

The  court  stated  in  State  ex  rel. 
Kingsbury  v.  Brinkerhoff  (1886)  66 
Ten.  46,  17  S.  W.  109,  that  the  fact 
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that  resiemations  may  be  made  was 
recognized  by  the  provision  of  the  Re- 
vised Statutes  of  Texas  that  "in  case 
of  vacancy  in  the  office  of  mayor  or 
alderman,  or  other  elective  office,  by 
refusal  to  accept  or  failure  to  qualify, 
or  by  death,  resignation,  or  otherwise, 
the  city  council  shall  order  a  new  elec- 
tion." 

A  deputy  sheriff  is  an  officer  within 
the  provision  of  the  New  York  R* 
vised  Statutes,  permitting  public  of- 
ficers to  resign.  Gilbert  v.  Luce 
(1851)  11  Barb.  (N.  Y.)  91. 

But  it  was  held  in  State  ex  rel.  Royse 
V.  Superior  Ct.  (1907)  46  Wash.  616, 
12  L.R.A.(N.S.)  1010,  123  Am.  St.  Rep. 
048,  91  Pac.  4,  13  Ann.  Cas.  870,  that 
the  right  of  a  justice  of  the  peace  to 
resign,  without  an  acceptance  of  his 
resignation,  was  not  recognized  by  a 
statute  providing  that  if  any  justice 
of  the  peace  shall  resign,  or  his  term 
of  office  be  otherwise  terminated,  the 
books  and  papers  appertaining  to  his 
office  shall  be  delivered  to  the  nearest 
justice  in  the  precinct. 

IV.  Absolute    or    Utntted    character    of 

right. 

The  right  of  a  public  officer  to  re- 
sign may  be  absolute,  i.  e.,  he  may 
resign  at  his  mere  will  or  pleasure 
without  any  regard  to  the  will  or  con- 
venience of  the  appointing  power,  or 
his  right  to  resign  may  be  limited, 
i.  e.,  he  may  only  resign  with  the  as- 
sent of  the  appointing  power. 

Thus,  it  was  held  in  United  States 

V.  Wright  (1839)  1  McLean,  509,  Fed. 
Cas.  No.  16,775,  in  reference  to  the  lia- 
bility of  the  surety  of  a  collector  of 
internal  revenue  bond  after  his  resig- 
Bation,  that  there  could  be  no  doubt 
that  a  civil  officer  had  a  right  to  re- 
sign his  office  at  pleasure,  and  that  it 
was  not  in  the  power  of  the  executive 
to  compel  him  to  remain  in  office,  and 
that  it  was  only  necessary  that  the 
resignation  should  be  received,  to  take 
effect,  and  that  this  did  not  depend 
npon  the  acceptance  or  rejection  «f 
the  resignation  by  the  President. 

And  a  mayor  was  held  in  Amy  v. 
Watertown  (1888)  130  U.  S.  301,  32  L. 
•d.  946,  9  Sup.  Ct.  Rep.  530,  to  have 
the  legal  right  to  resign,  where  the 


city  charter  provided  that  "the  resig- 
nation of  the  mayor  shall  be  in  writ- 
ing, directed  to  the  common  council  or 
city  clerk,  and  filed  with  the  city  clerk, 
and  shall  take  effect  at  the  time  of 
filing  the  same."  It  was  further  held 
in  this  case  that  his  motive  in  resign- 
ing was  immaterial,  and  if  he  resigned 
in  order  to  defeat  service  of  summons 
on  the  city  in  an  action  to  recover  on 
its  bonds,  and  the  plaintiff  in  such 
action  was  prejudiced  by  his  resigna- 
tion, it  was  damnum  absque  injuria. 

And  it  was  held  in  State  ex  rel. 
Nourse  v.  Clarke  (1867)  3  Nev.  566, 
in  reference  to  the  office  of  United 
States  district  attorney,  that  a  person 
holding  a  civil  office  under  the  United 
States  government  can  resign  the 
same  at  will  without  any  regard  to 
the  will  or  convenience  of  the  appoint- 
ing power;  and  the  court  said  that  as 
a  matter  of  reason  and  policy  they 
thought  that  the  better  rule,  and  that 
where  there  was  no  law  compelling 
the  acceptance  of  office,  they  saw  no 
reason  for  compelling  the  retention 
thereof  after  acceptance. 

A  civil  officer  has  the  right  to  resign 
his  office  at  his  own  pleasure  and  will, 
and  the  acceptance  or  rejection  of 
such  resignation  can,  in  no  manner, 
affect  such  right.  State  ex  rel.  Wil- 
liams V.  Beck  (1897)  24  Nev.  92,  49 
Pac.  1035. 

And  it  was  held  in  Bunting  v.  Willis 
(1876)  27  Gratt.  (W.  Va.)  144,  21  Am. 
Rep.  338,  in  reference  to  the  office  of 
deputy  inspector  and  collector  of  cus- 
toms, that  it  is  well  settled  that  a 
Federal  officer  has  the  right  to  resign 
his  office,  and  that  such  right  does 
not  depend  upon  the  consent  or  ac- 
ceptance of  the  government  or  its 
agents. 

The  court,  in  Haynes  v.  State  (1842) 
8  Humph.  (Tenn.)  480,  39  Am.  Dec. 
187,  said,  in  reference  to  a  United 
States  attorney  general:  "He  takes 
the  office,  with  the  liberty  to  relin- 
quish it  at  any  time  he  thinks  proper." 

And  in  State  ex  rel.  Roberts  v. 
Lincoln  (1876)  4  Neb.  260,  holding  the 
acceptance  of  the  resignation  of  a  city 
engineer  unnecessary,  the  court  said 
that  the  refusal  even  of  the  municipal 
authorities  to  accept  the  resignation 
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would  not  have  the  effect  to  compel 
the  engineer  to  retain  the  office  against 
his  will,  and  that  by  his  resignation 
he  ceased  to  be  the  city  engineer. 

And  in  State  ex  rel.  Williams  v. 
Pitts  (1873)  49  Ala.  402,  holding  that 
the  resignation  of  a  county  solicitor 
did  not  require  an  acceptance,  the 
court  said :  "Except  in  some  rare  in- 
stances, no  person  is  compelled  to  hold 
office.  He  may  retire  at  his  mere  will, 
upon  the  moment." 

In  People  v.  Porter  (1856)  6  Cal. 
27,  involving  the  question  of  the  cre- 
ation of  a  vacancy  in  the  office  of 
county  judge  upon  the  resignation  of 
the  incumbent,  the  court  said:  "The 
tenure  of  an  office  does  not  depend 
upon  the  will  of  the  Executive,  but  of 
the  incumbent.  In  United  States  v. 
Wright  (1839)  1  McLean,  612,  Fed. 
Gas.  No.  16,775,  it  was  held  'that  there 
can  be  no  doubt  that  a  civil  officer 
has  a  right  to  resign  his  office  at  pleas- 
ure, and  it  is  not  in  the  power  of  the 
Executive  to  compel  him  to  remain  in 
office.'  " 

And  it  is  stated  in  Locke  v.  Central' 
(1878)  4  Colo.  65,  84  Am.  Rep.  66.  in 
reference  to  the  office  of  city  surveyor, 
that  its  incumbent,  if  the  fees  pertain- 
ing to  the  office  be  diminished  or  en- 
tirely taken  away  by  the  city  council, 
may  at  once  resign;  and  as  the  rela- 
tion between  himself  and  the  city  does 
not  rest  upon  contract,  he  is  not  legal- 
ly bound  to  continue  his  services  until 
the  expiration  of  his  term,  but  having 
accepted  the  office,  as  long  as  he  per- 
forms his  duties,  the  measure  of  his 
compensation  must  be  determined  by 
the  city  authorities;  and  the  court 
further  said  that  an  officer  of  a  mu- 
nicipality may  at  his  pleasure  relin- 
quish his  office,  and  that  if  he  neglects 
to  perform  his  duties,  the  municipality 
has  no  remedy  as  for  breach  of  con- 
tract. 

The  case  of  State  ex  rel.  Ryan  v. 
Murphy  (1908)  30  Nev.  409,  18  L.R.A. 
(N.S.)  1210,  97  Pac.  391,  720,  approved 
the  statement  in  State  ex  rel.  Wil- 
liams V.  Beck  (1897)  24  Nev.  92,  49 
Pac.  1035,  to  the  effect  that  "it  has 
been,  settled  by  this  court  that  a  civil 
officer  has  the  right  to  resign  his  office 
at  his  own  pleasure  and  will,  and  the 


acceptance  or  rejection  of  such  res- 
ignation can  in  no  manner  affect  such 
right." 

And  in  Primm  v.  Carondelet  (1856) 
23  Mo.  22,  where  the  occupant  of  the 
office  of  city  counselor  unsuccessfully 
sought  to  recover  compensation  for 
the  performance  of  his  duties  after 
the  abolishment  of  the  office,  upon  the 
ground  that  the  ordinance  abolishing 
the  office  was  void  as  interfering  with 
the  obligation  of  a  contract,  the  court 
said:  "The  plaintiff  was  not  bound 
by  any  terms  to  hold  his  office  or  situ- 
ation of  city  counselor  for  any  length 
of  time.  There  is  nothing  hindering 
him  from  resigning  the  office  when- 
ever it  suited  his  taste  or  convenience; 
nor  is  there  anything  to  hinder  the 
city  from  repealing  the  ordinance  and 
abolishing  the  office.  The  plaintiff 
cannot  be  considered  as  having  any 
vested  right  to  the  office,  for  he  is 
under  no  contract  to  serve  for  the 
year.  His  appointment  for  a  year  did 
not  take  from  him  the  right  to  resign 
or  to  refuse  to  act  whenever  he 
thought  proper  to  declare  his  inten- 
tion so  to  do." 

But  in  Hoke  v.  Henderson  (1833)  15 
N.  C.  (4  Dev.  L.)  1,  25  Am.  Dec.  677, 
the  court  said :  "It  has  been  said  that 
the  obligation  to  continue  in  office 
ought  to  be  mutual,  to  be  complete, 
and  that  such  is  not  the  case,  because 
the  officer  may  at  his  pleasure  resign. 
The  argument  on  behalf  of  the  power 
to  discharge  an  officer  assumes  the 
right  of  the  officer  to  discharge  him- 
self ;  and  in  that  point  differs  entirely 
from  the  law  as  it  stands  in  the  con- 
ception of  the  court.  An  officer  may 
certainly  resign;  but,  without  accept- 
ance, his  resignation  is  nothing  and 
he  remains  in  office.  It  is  not  true 
that  an  office  is  held  at  the  will  of 
either  party.  It  is  held  at  the  will  of 
both.  Generally  resignations  are  ac- 
cepted; and  that  has  been  so  much  a 
matter  of  course  with  respect  to  luc- 
rative offices,  as  to  have  grown  into 
a  common  notion  that  to  resign  is  a 
matter  of  right.  But  it  is  otherwise. 
The  public  has  a  right  to  the  services 
of  all  the  citizens,  and  may  demand 
them  in  all  civil  departments  as  well 
as  in  the  military.    Hence  there  are 
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on  our  statute  book,  several  acts  to 
compel  men  to  serve  in  offices;  as  the 
Act  of  1741,  which  inflicts  a  penalty 
on  one  appointed  a  constable  and  neg- 
lecting or  refusing  to  qualify;  the 
Act  of  1777,  which  compels  a  sheriff 
to  serve  at  least  one  year ;  the  various 
acts  directing  the  appointment  and 
services  of  overseers  of  the  road ;  and 
the  recent  statutes  restraining  certain 
Militia  officers  from  resigning  under 
five  years,  and  the  like.  Every  man  is 
obliged,  upon  a  general  principle,  aft- 
er entering  upon  office,  to  discharge  the 
duties  of  it  while  he  continues  in  office, 
and  he  cannot  lay  it  down  until  the 
public,  or  those  to  whom  the  authority 
is  confided,  are  satisfied  that  the  office 
is  in  a  proper  state  to  be  left,  and  the 
officer  discharged." 

And  in  People  ex  rel.  German  Ins. 
Co.  V.  Williams  (1893)  145  111.  580,  24 
L.R.A.  492,  36  Am.  St  Rep.  514,  33  N. 
E.  849,  awarding  a  peremptory  writ  of 
mandamus  to  compel  the  defendant  to 
accept  the  oflSce  of  town  clerk,  it  was 
stated  that  one  holding  a  public  office 
does  not  have  the  right  to  resign  at 
will. 

And  a  township  overseer  of  the 
highways  cannot  resign  at  will,  and 
be  discharged  from  his  office  by  the 
mere  notification  of  the  fact  that  he 
resigned.  State  ex  rel.  Reeves  v.  Fer- 
guson (1864)  31  N.  J.  L.  107.  In  ref- 
erence to  the  contrary  holding  in 
United  States  v.  Wright  (1839)  1  Mc- 
Lean, 512,  Fed.  Cas.  No.  16,775,  the 
court  said:  "The  only  authority 
which  was  cited  to  lend  countenance 
to  such  a  proposition  was  that  of 
United  States  v.  Wright  (1839)  1  Mc- 
Lean, 512,  Fed.  Cas.  No.  16,775,  in 
which  the  question  was  whether  the 
sureties  of  a  collector  of  internal 
revenue  ceased  to  be  responsible  for 
the  acts  of  their  principal  subsequent 
to  his  resignation;  and  it  is  admitted 
that  the  language,  taken  in  its  broad- 
est sense,  of  Chief  Justice  McLean  in 
that  case,  sustains  the  position  of  the 
defendant.  His  words  are  'There  can 
be  no  doubt  that  a  civil  officer  has  a 
right  to  resign  his  office  at  pleasure, 
and  it  is  not  in  the  power  of  the  Ex- 
ecutive to  compel  him  to  remain  in  of- 
fice.    It  is  only  necessary  that  the 


resignation  should  be  received  to 
take  effect,  and  this  does  not  de- 
pend upon  the  acceptance  or  rejec- 
tion of  the  resignation  by  the  Pres- 
ident.' But  it  is  hardly  to  be  supposed 
that  it  was  the  intention  of  the  judge 
to  apply  this  remark  to  the  class  of 
officers  who  are  elected  by  the  people 
and  whose  services  are  absolutely  nec- 
essary to  carry  on  local  government; 
or  that  it  was  his  purpose  to  brush 
away  with  a  breath  the  doctrine  of  the 
common  law,  deeply  rooted  in  public 
policy  upon  the  subject.  However 
true  the  proposition  may  be  as  applied 
to  the  facts  then  before  the  circuit 
court,  it  is  clearly  inconsistent  with 
all  previous  decisions,  if  extended  over 
the  class  of  officers  where  responsi- 
bility is  the  subject  of  consideration." 
A  town  collector  of  taxes  may,  with 
the  assent  of  the  town,  resign  his  ofT 
fice.  Cloutman  v.  Pike  (1834)  7  N.  H. 
209. 

F.  Bight  to  reHgn  before  talcing  office. 

A  public  officer  who  has  been  duly 
elected  cannot  resign  before  he  has 
taken  the  necessary  legal  steps  to  enter 
into  the  possession  of  the  office  and 
to  perform  its  duties.  Miller  v.  Sacra- 
mento County  (1864)  25  CaL  93. 

And  where  a  mayor  authorized  to 
appoint  a  board  of  education  procures 
undated  resignations  of  prospective 
appointees,  and  the  appointments  are 
such  as  can  be  made,  the  resignations 
are  without  effect,  and  their  accept- 
ance after  the  appointment  does  not 
vacate  the  office,  since  a  man  cannot 
resign  an  office  before  he  is  an  officer. 
People  ex  rel.  Dibelka  v.  Reinberg 
(1914)  263  111.  536,  L.R.A.1915E,  401, 
105  N.  E.  715,  Ann.  Cas.  1915C,  343. 

A  nominee  of  a  political  party  at  a 
primary  election  thereof  is  not  an  of- 
ficer within  the  meaning  of  a  statute 
allowing  officers  to  resign.  State  ex 
rel.  Donnelley  v.  Hamilton  (1910)  33 
Nev.  418,  111  Pac.  1026. 

Upon  the  ground  that  a  resignation 
implies  the  election  of  the  person  re- 
signing, and  that  a  man  cannot  resign 
an  office  to  which  he  is  not  entitled,  it 
was  held  in  Reg.  v.  Blizard  (1866)  L. 
R.  2  Q.  B.  (Eng.)  55,  7  Best.  &  S.  922, 
36  L.  J.  Q.  B.  N.  S.  18,  15  L.  T.  N.  S. 
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242,  15  Week.  Rep.  105,  that  where  a 
candidate  for  an  office  for  which  he 
was  ineligible  received  the  highest 
number  of  votes,  he  could  not,  by  re- 
signinsr,  create  the  occasion  for  a  new 
election,  and  thus  deprive  an  unsuc- 
cessful candidate  in  the  first  election 
of  the  right  to  claim  the  office. 

And  it  is  stated  in  Re  Corliss  (1876) 
11  R.  I.  638,  23  Am.  Rep.  538,  that  "be- 
fore any  person  can  decline  under  this 
section,  he  must  first  be  elected,  and 
no  person  can  be  elected  who  is  in- 
eligible, or,  in  other  words,  incapable 
of  being  elected.  'Resignation'  said 
Lord  Cockburn,  Ch.  J.  in  Reg.  v.  Bliz- 
ard  (Eng.)  supra,  'implies  that  the 
person  resigning  has  been  elected  into 
the  office  he  resigns.  A  man  cannot 
resign  that  which  he  is  not  entitled  to, 
and  which  he  has  no  right  to  occupy.'  " 

TI.  Sifiht  to  resign  pending  auspenaion 
or  oriminal  prosecution. 

A  public  officer  may  resign  his  of- 
fice, with  the  concurrence  of  the  offi- 
cials empowered  to  appoint  a  success- 
or, although  he  is  under  suspension. 
State  ex  rel.  Childs  v.  Dart  (1894)  67 
Minn.  261,  59 'N.  W.  190;  State  ex  rel. 
Sanders  v.  Blakemore  (1890)  40  Mo. 
App.  406.  See  also  same  case  (1891) 
104  Mo.  340, 15  S.  W.  960. 

And  the  pendency  of  proceedings 
for  the  removal  of  an  officer  does  not 
affect  his  right  to  resign  with  the  con- 
sent of  the  proper  authorities.  State 
ex  rel.  Childs  v.  Dart  (Minn.)  supra; 
Roberts  v.  Paul  (1901)  60  W.  Va.  628, 
40  S.  E.  470. 

And  it  seems  also  that  the  pendency 
of  criminal  proceedings  against  an  of- 
ficer for  alleged  misdemeanors  in  office 
does  not  affect  his  right  to  resign  with 
the  concurrence  of  the  officials  author- 
ized to  appoint  his  successor.  State 
ex  rel.  Sanders  v.  Blakemore  (1890) 
40  Mo.  App.  406. 

It  was  held  in  State  ex  rel.  Sanders 
v.  Blakemore  (1890)  40  Mo.  App.  406, 
that  a  clerk  of  a  county  circuit  court 
had  the  right  to  resign  while  under 
suspension  from  office,  and  while  be- 
ing proceeded  against  criminally  for 
alleged  misdemeanors  in  office.  The 
court  said:  "No  decision  has  been 
cited  to  us  which  holds  that  a  public 


officer  is  disabled  from  resigning  his 
office  with  the  concurrence  of  the  of- 
ficial empowered  to  appoint  his  suc- 
cessor, by  reason  of  the  fact  that  he 
is  suspended  from  a  performance  of 
its  duties,  or  that  a  criminal  prosecu- 
tion was  pending  against  him  for  al- 
leged misdemeanors  in  office.  The 
weight  of  judicial  authority  is  to  the 
effect  that  a  public  officer  cannot  re- 
sign his  office  and  cast  off  its  duties 
at  his  mere  pleasure,  without  the  con- 
currence of  the  appointing  power, 
since,  if  the  rule  were  otherwise,  so- 
ciety might  be  disorganized  by  reason 
of  the  refusal  of  public  officers  to  per- 
form the  duties  of  their  office  (Ed- 
wards V.  United  States  (1880)  103  U. 
S.  471,  26  L.  ed.  814,  and  cases  cited; 
Mecham,  Pub.  Off.  §  409) ;  though  con- 
siderable respectable  authority  .sup- 
ports an  unqualified  right  of  resigna- 
tion. Mecham,  Pub.  Off.  §  409,  and 
citations.  But  we  apprehend  that  it 
is  not  the  law  that,  while  a  public  of- 
ficer may  resign  his  office  under  ordi- 
nary circumstances  with  the  concur- 
rence of  the  appointing  power,  yet  he 
cannot  resign  it  under  circumstances 
where  his  resignation  is  itself  a  con- 
fession of  his  unfitness  longer  to  hold 
it.  In  the  impeachment  trial  of  Belk- 
nap, Senators  Frelinghuysen  and  Ed- 
munds, both  eminent  lawyers,  were 
distinctly  of  this  opinion,  and  so  was 
Senator  Ingalls,  though  the  question 
did  not  strictly  arise,  since  Belknap 
resigned  his  office,  and  his  resigna- 
tion was  accepted  by  the  President, 
before  the  articles  of  impeachment 
were  exhibited  against  him,  though  on 
the  same  day." 

And  the  same  holding  was  made  on 
a  subsequent  original  application  to 
the  supreme  court  for  a  writ  of  quo 
warranto,  reported  in  State  ex  rel. 
Sanders  v.  Blakemore  (1891)  104  Mo. 
840,  15  S.  W.  960,  and  in  the  opinion 
it  is  stated  that  "there  has  never  been 
any  question  in  this  country  but  that 
a  civil  officer  has  a  right  to  resign  his 
office;  he  had  that  right  at  common 
law  and  it  is  recognized  in  our  Consti- 
tution. The  only  contrariety  of  opin- 
ion upon  the  subject  had  been  as  to 
whether  an  acceptance  was  necessary 
to  give  it  complete  effect.    As  the  res- 
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ijrnation  in  this  case  was  accepted  it 
is  not  necessary  to  enter  into  that  dis- 
cussion. We  have  been  able  to  find 
no  case,  and  upon  principle  we  can  see 
no  reason  why,  although  suspended 
from  the  performance  of  the  func- 
tions, he  may  not  resign  whatever 
right  he  may  have  in  and  to  the  office 
to  which  he  holds  the  commission." 

VII.  CompuUory  performance  of  duties 
^  after  reatgnatlon. 

It  is  generally  held  that  a  public 
officer  can  be  compelled  to  perform  the 
duties  of  his  office  notwithstanding  he 
has  resigned,  where  it  is  provided  by 
statute  that  he  shall  hold  office  until 
his  successor  is  elected  and  qualified. 

Thus,  a  supervisor,  town  clerk,  or 
justice  of  the  peace  does  not  cease 
to  he  an  officer  when  his  resignation 
is  tendered  to  and  accepted  by  the 
proper  officer,  but  he  continues  in  of- 
fice until  his  successor  is  chosen  and 
qualified,  where  it  is  provided  by  stat- 
ute that  such  officers  shall  hold  their 
offices  until  their  successors  are  elect- 
ed and  qualified.  Badger  v.  United 
States  (1877)  93  U.  S.  699,  23  L.  ed. 
991.  It  appeared  in  this  case  that  the 
officers  constituted  the  board  of  audit- 
ors of  the  town,  and  that  they  appar- 
ently resigned  in  order  to  defeat  the 
enforcement  of  a  claim  against  the 
town,  and  a  peremptory  mandamus 
was  issued  to  compel  them  to  audit 
the  claim,  the  court  saying:  "Where 
a  person,  being  in  an  office,  seeks  to 
prevent  the  performance  of  its  duties 
to  a  creditor  of  the  town,  by  a  hasty 
resignation,  he  must  see  that  he  re- 
signs not  only  de  facto,  but  de  jure; 
that  he  resigns  his  office  not  only,  but 
that  a  successor  is  appointed.  An  at- 
tempt to  create  a  vacancy  at  a  time 
when  such  action  is  fatal  to  the  cred- 
itor will  not  be  helped  out  by  the  aid 
of  the  courts." 

And  it  was  held  in  United  States  ex 
rel.  Watts  v.  Justices  of  Laudervale 
County  (1882)  10  Fed.  460,  that  under 
a  clause  of  a  state  Constitution  pro- 
viding that  every  officer  shall  hold  his 
office  until  a  successor  is  elected  or 
appointed  and  qualified,  and  a  statute 
in  the  same  words  to  give  it  effect,  all 
officers    resigning   must  continue   to 


discharge  their  official  duties  until 
their  successors  are  elected  and  quali- 
fied. In  this  case  justices  of  the  peace 
who  had  resigned  their  offices  were 
held  guilty  of  contempt  of  court  be- 
cause of  their  refusal  to  obey  a  writ 
of  mandamus  requiring  them  to  levy 
a  tax  to  pay  a  judgment  recovered  on 
bonds  of  the  county,  where  the  facts 
showed  a  deliberate  intention  on  the 
part  of  the  officers,  no  doubt  in  obedi- 
ence to  popular  sentiment,  to  circum- 
vent the  obligation  imposed  by  law  to 
levy  the  tax  to  pay  the  bonds.  The 
court  said :  "Prior  to  the  Constitution 
of  1870  there  can  be  but  little  doubt 
that  the  laws  of  Tennessee  permitted 
to  all  officers  the  most  unrestricted 
light  of  resignation.  ...  It  was, 
however,  a  principle  of  the  common 
law  that  every  officer  held  his  office 
until  his  successor  was  qualified,  and 
he  could  not  surrender  it  without  con- 
sent of  the  Crown  or  other  appointing 
power,  or  the  election  of  his  successor 
where  it  was  an  elective  office.  .  .  . 
Nor  was  there  wanting  a  solid  founda- 
tion of  good  reason  for  the  principle. 
The  services  of  officers  are  necessary 
to  organized  society;  and  any  hiatus 
or  interregnum  tends  to  disorganiza- 
tion. If  one's  property,  services  as  a 
soldier,  his  very  life,  in  fact,  may  be 
taken  to  preserve  society,  there  is  no 
reason  why  his  personal  services,  in 
an  official  capacity,  may  not  be  de- 
manded and  insisted  on  by  the  state. 
.  .  .  Not  only  is  this  compulsory 
service  supported  under  this  doctrine 
of  necessity,  but  likevrise  under  the 
contract.  It  is  true,  the  bestowal  of 
an  office  is  not,  in  the  ordinary  tech- 
nical sense,  a  contract, — at  least,  not 
with  us, — ^but  is  the  imposition  of  a 
public  trust  by  agreement  between  the 
state  and  the  office  holder.  Why  may 
not  the  state  attach,  as  a  condition  to 
the  bestowal  of  the  honors  and  com- 
pensation growing  out  of  the  trusi;, 
that  it  shall  not  be  surrendered  until 
the  state  has  designated  a  Accessor, 
so  that  the  public  interests  shall  not 
suffer?  It  must  be  admitted  that  un- 
der our  free  American  institutions 
there  has  grown  up  a  tendency  to 
recognize  such  unrestrained  personal 
liberty  that  the  citizen  has  acquired 
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a  sort  of  risrht  to  refuse  to  serve  the 
state  in  any  official  capacity,  and  it  is 
often  said  that  no  man  can  be  com- 
pelled to  hold  an  office  against  his 
will;  but  non  constat  that  the  state 
may  not  reasonably  restrain  this  right 
for  the  public  good.  There  can  be  no 
more  reason  for  requiring  an  officer, 
whose  term  has  expired,  to  hold  till 
his  successor  is  qualified,  than  for 
making  the  same  requirement  of  one 
who  resigns ;  one  is  as  great  a  burden 
as  the  other.  .  .  .  And  it  will  be 
found  that,  as  to  all  offices,  the  Consti- 
tution and  statutes  make  abundant 
provision  for  very  speedily  supplying 
a  successor  to  a  resigning  officer,  and 
ordinarily  there  is  no  lack  of  patriotic 
citizens  ready  to  take  advantage  of 
the  rare  opportunity  of  becoming  a 
successor  to  one  resigning.  On  the 
other  hand,  it  may  be  said,  as  it  has 
been  argued  here,  that  this  abundant 
provision  for  supplying  successors  is 
the  only  remedy  the  law  has  afforded 
for  the  evil  of  having  an  office  vacant, 
and  that  the  law-makers  considered 
that  speedy  process  of  filling  vacancies 
an  ample  guaranty  against  the  mis- 
chief. But  this  case  illustrates  the 
contrary.  Where  there  is  an  epidemic 
of  resignations,  caused  by  a  conspir- 
acy to  defeat  the  law,  which  will,  and 
has  in  this  case,  destroyed  the  ma- 
chinery of  local  government,  and  para- 
lyzed all  governmental  functions  so 
far  as  they  pertain  to  those  assumed 
by  these  respondents,  the  wisdom  of 
the  consmon-law  rule  becomes  obvious. 
Here,  although  the  sheriff  or  coroner 
is  required,  by  fair  implication,  to  give 
inmiediate  notice  of  election  to  be  held 
in  ten  days,  no  steps  have  been  taken 
for  many  months  to  supply  the  county 
with  these  officers  so  necessary  to  exe- 
cute the  laws.  .  .  .  It  is  a  paralysis 
of  this  governmental  agency,  and,  if 
permitted  to  continue,  destroys  it  ef- 
fectually. I  am  unable  to  see  why  a 
construction  of  the  Constitution 
should  be  adopted  which  allows  this 
mischief  to  prevail,  when  the  other 
would  effectually  remedy  it,  for  the 
mere  purpose  of  securing  to  officers 
unrestricted  liberty  to  surrender  their 
offices  at  will,  or  why  this  freedom  of 
the  citizen  should  be  secured  at  the 
19  A.L.R.— 4. 


expense  of  so  great  a  calamity  to  the 
public  good.  The  case  comes  within 
the  letter  and  spirit  of  the  constitu- 
tional provision,  and  the  mischief  is 
clearly  within  the  remedial  efficacy  of 
the  clause.  It  is  a  presumption  of  law 
that  the  convention  saw  the  evil  of 
the  former  policy  of  unrestricted  res- 
ignations, and  desired  to  restore  the 
rule  of  the  common  law  for  the  public 
good,  that  no  officer  shall  abandon  the 
discharge  of  his  duties  until  his  suc- 
cessor has  been  elected  or  appointed 
and  qualified." 

The  resignation  of  a  majority  of  the 
common  council  of  a  town,  chartered 
under  a  statute  making  their  term  of 
office  continue  until  their  successors 
are  elected  and  qualified,  thus  prevent- 
ing appointments  to  fill  the  vacancies 
because  of  the  inability  of  the  minor- 
ity to  act,  was  held  in  the  reported 
case  (State  ex.  bel.  Westfall  v. 
Blair,  ante,  85)  not  to  absolve  them 
from  the  discharge  of  their  official 
duties;  and  it  was  further  held  that 
mandamus  would  lie  to  compel  them 
to  convene  as  a  board  of  canvassers, 
and  to  canvass  the  vote  returned  in  a 
regular  municipal  election  for  town 
officers,  declare  the  result,  and  cause 
proper  certificates  to  be  issued  to  the 
persons  elected,  upon  the  ground  that 
urgent  duties  could  not  be  avoided  by 
a  municipal  officer  by  resigning  from 
his  office  in  such  a  way  and  manner 
as  to  prevent  the  selection  and  quali- 
fication of  his  successor  and  prompt 
performance  of  such  duties;  and  that 
he  could  be  compelled  by  judicial 
mandate  to  perform  them  until  his 
successor  was  legally  elected  and  qual- 
ified. 

And  it  was  held  in  United  States  v. 
Green  (1892)  53  Fed.  769,  that  while 
the  right  of  resignation  was  secured 
by  the  constitutional  provision  that  all 
officers  subject  to  the  right  of  resig- 
nation shall  hold  office  during  their 
official  terms,  and  until  their  succes- 
sors shall  be  duly  elected  or  appointed, 
and  qualified,  resignation  only  puts 
an  end  to  the  term  of  office,  the  same 
as  is  done  by  the  expiration  of  the 
time  limit  of  the  office,  and  that  there- 
fore aldermen  who  have  resigned  must 
continue  to  perform  the  duties  of  their 
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office  until  their  successors  are  elected 
and  qualified,  where  it  is  provided  by 
statute  that  the  following  officers, 
which  include  aldermen,  shall  hold 
their  offices  until  their  successors  are 
elected  and  qualified,  and  aldermen  so 
resigning  are  guilty  of  contempt  where 
they  refuse,  after  their  resignation,  to 
obey  a  writ  of  mandamus  to  enforce 
a  judgment  against  the  city  in  favor 
of  holders  of  its  bonds. 

A  mandamus  was  awarded  in  People 
ex  rel.  Illinois  Midland  R.  Co.  v.  Bar- 
nett  Twp.  (188.1)  100  111.  382,  to  com- 
pel a  supervisor  who  had  resigned  and 
had  his  resignation  accepted,  but 
whose  successor,  though  elected,  had 
not  qualified,  to  execute,  in  behalf  of 
the  town,  certain  bonds  to  the  relator, 
the  court  holding  that  under  the  stat- 
ute providing  that  town  officers,  which 
include  the  supervisor,  shall  hold  their 
offices  until  others  are  elected  or  ap- 
pointed in  their  place,  and  are  quali- 
fied, the  qualification  of  his  successor 
was  necessary  to  devest  the  supervisor 
of  the  duties  of  his  office,  and  that 
while  a  resignation  ends  the  term  of 
office,  the  effect  is  the  same  as  the  ex- 
piration of  the  time  of  the  tenure  of 
the  office;  and  where  the  rights  of 
creditors  were  concerned,  he  could 
only  cease  to  be  supervisor  and  to  per- 
form the  duties  thereof,  by  the  elec- 
tion and  qualification  of  a  succes- 
sor. 

And  it  was  held  in  Re  Election  of 
Sheriff  (1918)  41  R.  I.  79,  102  Atl.  802, 
that,  while  a  representative  in  the 
ireneral  assembly  of  Rhode  Island  had 
the  right  to  resign,  he  was  bound  to 
discharge  the  duties  of  his  office  until 
his  successor  was  elected  and  quali- 
fied, and  that  then,  and  not  until  then, 
he  ceased  to  be  a  member  of  the  legis- 
lature, because  it  was  expressly  pro- 
Tided  by  the  state  Constitution  that 
43enators,  representatives,  should  sev- 
erally hold  their  offices  until  their  suc- 
cessors were  elected  and  qualified. 

In  Jones  v.  Jefferson  (1886)  66  Tex. 
576,  1  S.  W.  903,  it  was  held  that  a 
mayor  did  not  devest  himself  of  the 
■duties  of  his  office  by  his  resignation, 
but  was  bound  to  continue  to  perform 
them  until  the  election  of  his  succes- 
:8or,  where  the  Constitution  provided 


that  all  state  officials  should  continue 
to  perform  the  duties  of  their  offices 
until  their  successors  were  qualified, 
and  the  Revised  Statutes  provided  that 
the  officers  of  a  city  should  hold  their 
offices  until  the  election  and  qualifica- 
tion of  their  successors.  It  appeared 
in  this  case  that  no  successor  to  the 
mayor  was  elected,  and  the  object  of 
the  failure  to  elect  a  mayor,  as  re- 
quired by  the  charter,  was  to  defeat 
the  collection  of  debts  owing  by  the 
city. 

And  it  was  stated  in  State  ex  rel. 
Kingsbury  v.  Brinkerhoff  (1886)  66 
Tex.  45,  17  S.  W.  109,  that  "it  has  been 
held  under  statutes  that' officers  of  a 
municipal  corporation  could  not  so  re- 
sign until  their  successors  qualified, 
as  to  defeat  the  claims  of  creditors  of 
such  corporations,  which  could  only  be 
enforced  through  such  officers,  but 
cases  of  this  character  have  no  bear- 
ing on  the  question  before  us." 

But  it  was  held  in  Amy  v.  Water- 
town  (1889)  130  U.  S.  301,  32  L.  ed. 
946,  9  Sup.  Ct.  Rep.  530,  an  action  to 
recover  on  municipal  bonds,  that  serv- 
ice of  the  summons  upon  the  mayor 
of  a  municipality  after  his  resignation 
was  of  no  more  avail  than  service  on 
an  entire  stranger.  The  charter  pro- 
vided that  all  such  elective  officers 
(which  included  the  mayor)  should 
hold  their  respective  offices  until  their 
successors  were  elected  and  qualified; 
but  the  court  held  that  this  provision 
did  not  apply  in  case  of  resignation, 
because  of  statutory  provisions  that 
the  resignation  of  the  mayor  or  any 
city  officer  shall  take  effect  from  the 
time  of  filing  the  same. 

And  §  994  of  the  Montana  Political 
Code,  providing  that  every  officer  must 
continue  to  discharge  the  duties  of  his 
office,  although  his  term  has  expired, 
until  his  successor  )ias  qualified,  was 
held  in  State  ex  rel.  Neill  t.  Page 
(1897)  20  Mont.  238,  50  Pac.  719,  to 
be  applicable  only  to  a  case  where  the 
term  of  office  of  an  incumbent  has  ex- 
pired, and  not  to  refer  to  a  case  of  va- 
cancy caused  by  a  resignation. 

And  it  is  stated  in  Olmsted  v.  Den- 
nis (1879)  77  N.  Y.  378,  that  the  pro- 
vision of  the  New  Yoric  Revised  Stat- 
utes that  an  officer  "  'shiJl  continue  to 
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discharge  the  duties  of  his  office,  al- 
though his  term  of  office  shall  have 
expired,  until  a  successor  in  such  of- 
fice shall  be  duly  qualified,'  applies 
only  to  the  case  of  the  expiration  of 
the  term  of  office,  and  not  to  a  case  of 
vacancy  caused  by  resignation." 

And,  in  the  same  case,  the  court,  in 
reference  to  the  power  to  compel  a  de 


facto  officer  to  continue  the  perform- 
ance of  his  duties,  assuming  that  an 
officer  after  resignation  becomes  an 
officer  de  facto,  said :  "A  de  facto  of- 
ficer can  never  be  compelled  to  act. 
He  may  stop  short  at  any  time  in  his 
official  action,  and  will  incur  no  lia- 
bility by  his  mere  omission  to  act." 

G.  V.  L 


THATCHER  R.  C.  CROWELL  et  al.,  Plflfs.  in  Err., 

V. 

L.  R.  AKIN  et  al. 

OeorgUi  Supreme  Court-" September  29,  1921. 


(— Ga. 


108  S.  E.  791.) 


Records  —  constitationality  of  Land  Resistration  Act. 

1.  The  16th  section  of  the  Act  of  the  General  Assembly  approved  August 
21,  1917  (Acts  1917,  p.  108) ,  known  as  the  Land  Registration  Act,  ia  not 
violative  of  the  due  process  of  law  clauses  of  the  state  and  Federal  Con- 
stitutions (U.  S.  Const.  Amend.  14  and  Ga.  Const,  art.  1,  §  1,  IT  3  [Civ. 
Code  1910,  §  6359]),  in  that  the  preliminary  examination  by  the  examiner 
is  ex  parte  and  before  the  parties  adversely  interested  are  brought  into 
the  proceeding,  or  in  that  tJie  preliminary  report  of  the  examiner  is  de- 
clared to  be  "prima  facie  evidence  of  the  contents  thereof,"  such  report 
not  being  binding  upon  the  court  or  conclusive  upon  the  parties  adversely 
interested  in  the  proceeding.  The  intent  of  the  preliminary  report  is  to 
furnish  to  the  court  and  to  the  parties  any  information  likely  to  affect  the 
title  or  the  possession,  and  so  that  any  person  interested  in  or  likely  to  be 
interested  in  the  result  of  the  suit  may  be  notified.  Nor  is  §  20  of  the  act 
violative  of  the  due  process  of  law  clauses  of  tiie  state  and  Federal  Con- 
stitutions, upon  the  ground  that  the  section  provides  for  the  independent 
examination  of  the  title  by  the  examiner,  and  for  the  submission  by  him  of 
a  final  report  based  upon  such  findings,  which  shall  be  taken  as  prima  facie 
true ;  such  report  not  being  conclusive  upon  the  parties,  or  binding  upon 
the  court  until  after  trial  by  jury  upon  exceptions  of  fact  filed  thereto. 

[,See  note  on  this  question  beginning  on  page  62.] 


Jury  —  Land  Registration  Act 

2.  The  act  is  not  violative  of  the 
guaranty  of  the  state  Constitution 
(art.  6,  §  18,  1  1  [Civ.  Code  1910,  § 
6545])  that  "the  right  of  trial  by 
jury  .  .  .  shall  remain  inviolate;" 
the  act  (Laws  1917,  p.  108)  and  the 
twentieth  section  thereof  expressly 
providing  for  trial  by  jury  as  a  matter 
of  right,  upon  demand,  upon  any  is- 
Boes  of  fact  arising  upon  exceptions 
to  the  auditor's  report  filed  by  any 

Headnotes  1-4  by  Beck,  P.  J. 


party  to  the  proceeding.  The  provi- 
sions of  the  act  relating  to  the  trial 
by  jury  upon  demand  of  issues  of  fact 
arising  upon  exceptions  to  the  examin- 
er's report,  which  is  to  be  taken  as 
prima  facie  true,  and  restricting  the 
hearing  to  the  evidence  reported  by 
the  examiner  (except  as  otherwise 
provided  in  the  act),  are  not  uncon- 
stitutional limitations  of  the  right  of 
trial  by  jury. 

[See  16  R.  C.  L.  204;  23  R.  C.  L. 
280]. 
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<—  judgment  without. 

.  3.  The  act  is  not  unconstitutional 
because  it  confers  upon  the  judge  of 
the  superior  court  the  right  to  render 
judgment  without  the  verdict  of  a 
jury  in  a  civil  case  other  than  one 
founded  on  an  unconditional  contract 
in  writing,  where  no  issuable  defense 
is  ftled  on  oath. 
Statute  —  title  —  saflBciency. 

4.  The  act  is  not  violative  of  article 
3,  §  7,  Y  8,  of  the  Constitution  of  this 
state  (Civ.  Code  1910,  §  6487),  which 
declares:  "No  law  or  ordinance  shall 
pass  which  refers  to  more  than  one 
subject-matter,  or  contains  matter  dif- 
ferent from  what  is  expressed  in  the 
title  thereof." 

[See  25  R.  C.  L.  841  et  seq.,  847  et 
seq,] 


f— construction  —  Land  Registration 
Act 

5.  The  Land  Registration  Act  is 
remedial,  and  should  be  liberally  con- 
strued according  to  its  intent,  so  as 
to  advance  the  remedy  and  repress  the 
evil. 

[See  25  R.  C.  L.  1077.] 

Constitutional  law  —  right  to  jury  — 
when  not  applicable. 

6.  The  constitutional  right  of  trial 
by  jury  does  not  apply  to  special  pro- 
ceedings not  known  at  the  time  the 
Constitution  was  adopted  or  subse- 
quently created  or  provided  by  stat- 
ute. 

[See  16  R.  C.  L.  194.] 


Error  to  the  Superior  Court  for  Wayne  County  (Highsmith,  J.)  to 
review  a  judgment  in  favor  of  plaintiffs  in  a  suit  to  enjoin  a  proceeding 
to  register  title  under  the  Land  Registration  Act.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  A.  G.  Powell,  amicus  curie: 

In  civil  actions  the  right  of  jury 
trial  exists  only  in  those  cases  where 
the  right  existed  prior  to  the  first  Con- 
stitution, and  does  not  apply  to  special 
proceedings  not  then  known,  but  sub- 
sequently created  or  provided  for  by 
statute. 

Lippett  V.  Albany,  131  Ga.  629,  68 
S.  E.  33;  Rodgers  v.  Price,  105  Ga.  67, 
31  S.  E.  126;  Davis  v.  Harper,  64  Ga. 
180;  Savannah,  F.  &  W.  R.  Co.  v.  Pos- 
tal Teleg.  Cable  Co.  112  Ga.  941,  38  S. 
E.  353;  Freeman  v.  State,  72  Ga.  812; 
Haney  v.  Bartow  County,  91  Ga.  774, 
18  S.  E.  28;  Blankenship  v.  State,  40 
Ga.  680;  Flint  River  S.  B.  Co.  v.  Fos- 
ter, 5  Ga.  206,  48  Am.  Dec.  248;  Pear- 
son V.  Wimbish,  124  Ga.  701,  52  S.  E. 
751,  4  Ann.  Cas.  501;  De  Lamar  v. 
Dollar,  128  Ga.  57,  57  S.  E.  85;  Central 
Trust  Co.  V.  Thurman,  94  Ga.  735,  20 
S.  E.  141. 

The  land  registration  acts  of  many 
American  states  make  no  provision 
for  jury  trial,  and  they  have  been  held 
constitutional. 

Powell,  Land  Registration,  p.  842. 

The  legislature  may  make  a  demand 
for  a  jury  trial  a  condition  to  the  en- 
joyment of  the  privilege,  and  may 
place  restrictions  upon  the  time  and 
manner  in  which  the  demand  must 
be  made. 

Sutton  V.  Gunn,  86  Ga.  652,  12  S.  E. 
979;  Southern  R.  Co.  v.  Beach,  117  Ga. 


31,  43  S.  E.  413;  Heard  v.  Kennedy,  116 
Ga.  36,  42  S.  E.  509;  Flint  River  S. 
B.  Co.  V.  Foster,  5  Ga.  195,  48  Am. 
Dec.  248 ;Hobbs V.Dougherty  County, 
98  Ga.  574,  26  S.  E.  579;  DeLamar  v. 
Dollar,  128  Ga.  65,  57  S.  E.  85. 

Mr.  J.  L.  Sweat  also  amicus  curise. 

Messrs.  Bennet,  Twitty,  &  Reese, 
Wilson  &  Bennett,  McElreath  &  Scott, 

D.  M.  Clarii,  Conyers  &  Wilcox,  Gibbs 
&  Turner,  Robert  L.  Bennett,  John  C. 
McDonald,  and  James  R.  Thomas,  for 
defendants  in  error: 

The  scheme  of  the  act  with  refer- 
ence to  the  examiner's  preliminary  re- 
port and  the  findings  of  fact  incorpo- 
rated therein,  and  in  his  final  report, 
is  violative  of  the  "due  process  of  law" 
provisions  of  the  state  and  United 
States  Constitutions. 

Hagar  v.  Reclamation  Dist.  Ill  U. 
S.  708,  28  L.  ed.  572,  4  Sup.  Ct.  Rep. 
663;  Glos  v.  Grant  Bldg.  Loan  &  Home- 
stead Asso.  229  111.  887,  82  N.  E.  304; 
Jackson  v.  Johnson,  67  Ga.  167. 

The  act  is  violative  of  the  guaranty 
of  the  state  Constitution  that  "the 
right  of  trial  by  jury  .  .  .  shall 
remain  inviolate." 

DeLamar  v.  Dollar,  128  Ga.  57, 67  S. 

E.  85;  Tift  v.  Griffin,  5  Ga.  185;  Sedgw. 
Stat.  &  Const.  Law,  p.  487;  Copp  v. 
Henniker,  55  N.  H.  179,  20  Am.  Rep. 
194;  24  Cyc.  101,  178;  Capital  Trac- 
tion Co.  V.  Hof,  174  U.  S.  1,  43  L.  ed. 
873,  19  Sup.  Ct  Rep.  680;  Lamb  v. 
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Lane,  4  Ohio  St.  167;  Mahan  v.  Caven- 
der,  77  Ga.  118;  Poullain  v.  Brown,  80 
Ga.  27,  5  S.  E.  107;  Mackenzie  v.  Flan- 
nery,  90  Ga.  590,  16  S.  E,  710;  Bemis 
V.  Armour  Packing  Co.  105  Ga.  293,  31 
S.  E.  173;  Hargrraves  v.  Lewis,  3  Ga. 
162;  Mahone  v.  Bryant,  56  Ga.  294; 
Central  of  Georgia  R.  Co.  v.  Americus 
Constr.  Co.  133  Ga.  400,  65  S.  E.  855; 
Tufts  V.  DuBignon,  61  Ga.  322 ;  Knick- 
erbocker Ins.  Co.  V.  Comstock,  16  Wall. 
258,  21  L.  ed.  493;  Plimpton  v.  Somer- 
set, 33  Vt.  283;  State  ex  rel.  St.  Louis, 
K.  &  N.  W.  R.  Co.  V.  Withrow,  133  Mo. 
500,  34  S.  W.  245,  36  S.  W,  43;  Amer- 
ican Saw  Co.  V.  First  Nat.  Bank,  58 
N.  J.  L.  438,  34  Atl.  1 ;  Beers  v.  Beers, 
4  Conn.  535,  10  Am.  Dec.  186;  McCord 
V.  Jackson,  135  Ga.  176,  69  S.  E.  23; 
Bird  V.  South  Georgia  Industrial  Co. 
150  Ga.  420,  104  S.  E.  232;  23  R.  C.  L. 
288,  §  4;  Grim  v.  Norris,  19  Cal.  140, 
79  Am.  Dec.  206;  Ex  parte  Peterson, 
253  U.  S.  300,  64  L.  ed.  919,  40  Sup. 
Ct.  Rep.  543 ;  McDougald  v.  Dougherty, 
11  Ga.  570;  Douherty  v.  Jones,  37  Ga. 
348;  Vanduzer  v.  McMillan,  37  Ga. 
299;  Sirrine  v.  Southwestern  R.  Co. 
47  Ga.  586;  Camp  v.  Mayer,  47  Ga. 
414;  Mahan  v.  Cavender,  77  Ga.  118; 
Hearn  v.  Laird,  103  Ga.  271,  29  S.  E. 
973;  Hudson  v.  Hudson,  98  Ga.  147, 
26  S.  E.  482;  Bemis  v.  Armour  Packing 
Co.  105  Ga.  293,  31  S.  E.  173;  Lamar 
V.  Allen,  108  Ga.  158,  33  S.  E.  958; 
Weaver  v.  Cosby,  109  Ga.  310,  34  S.  E. 
680;  Weed  v.  Gainesville,  J.  &  S.  R.  Co. 
119  Ga.  576,  46  S.  E.  885;  Green  v. 
Valdosta  Guano  Co.  121  Ga.  131,  48 
S.  E.  984;  Anderson  v.  Blair,  121  Ga. 
120,  48  S.  E.  951,  2  Ann.  Cas.  165;  24 
Cyc.  109  (g) ;  Knickerbocker  Ins.  Co. 
V.  Comstock,  16  Wall.  269,  21  L.  ed. 
498;  Parsons  v.  Bedford,  3  Pet.  440,  7 
L.  ed.  734;  Chandler  v.  Graham,  123 
Mich.  327,  82  N.  W.  814;  Stonecifer  v. 
Yellow  Jacket  Silver  Min.  Co.  3  Nev. 
38,  3  Mor.  Min.  Rep.  4;  Gillespie  v. 
Gouly,  120  Cal.  515,  52  Pac.  816;  Tabor 
V.  Cook,  15  Mich.  322;  Thompson  v. 
Etowah  Iron  Co.  91  Ga.  538,  17  S.  E. 
663. 

The  act  is  unconstitutional  because 
it  confers  upon  the  judge  of  the  supe- 
rior court  the  right  to  render  judg- 
ment without  the  verdict  of  a  jury  in 
a  civil  case  other  than  one  founded 
on  an  unconditional  contract  in  writ- 
ing, where  no  issuable  defense  is  filed 
under  oath.  . 

W.  B.  Parham  &  Co.  v.  Potts-Thomp- 
son Liquor  Co.  127  Ga.  303,  56  S.  £. 
460;  Daniel  v.  Hochstadter.  73  Ga.  144. 
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Beck,  P.  J.,  delivered  the  opinion 
of  the  court: 

On  April  13,  1920,  Thatcher  R. 
C.  Crowell,  Calvit  D.  Christ,  and 
Calvin  C.  Walkling  filed  thei?  peti- 
tion in  Wajoie  superior  court,  to 
have  their  title  to  seventy-two  tracts 
of  land,  containing  1,000  acres  each, 
more  or  less,  and  8  lots  containing 
490  acres  each,  more  or  less,  as 
therein  described,  situated,  ly- 
ing, and  being  in  Wayne  county, 
Georgia,  and  known  as  "the  Wil- 
liams survey  lands,"  registered 
under  the  Land  Registration  Act. 
The  defendants  named  in  the  pro- 
ceeding, together  with  all  parties 
in  possession  over  fourteen  years 
of  age,  were  served  by  the  sher- 
iff or  his  deputy,  and  the  lands 
were  duly  posted  by  the  sher- 
iff. Copies  of  the  petition  and  proc- 
ess were  mailed  by  the  clerk  to 
all  nonresident  adverse  claimants, 
and  notice  of  the  proceeding  was 
duly  published  "to  all  whom  it  may 
concern,"  as  provided  in  the  act. 
The  time  within  which  adverse 
claimants  might  appear  and  assert 
their  claims  was  enlarged  from 
time  to  time  by  proper  orders  of 
the  court,  and  had  not  expired  when, 
on  August  23,  1920,  L.  R.  Akin  and 
thirty-five  other  persons  filed  in 
Wayne  superior  court  their  petition 
against  the  applicants  in  the  regis- 
tration proceeding,  to  enjoin  that 
proceeding,  upon  the  ground  that 
the  Land  Registration  Act  is  un- 
constitutional for  the  reasons  set 
forth  in  their  petition.  The  peti- 
tion for  injunction  alleges  that  each 
of  the  plaintiffs  "is  in  possession  of 
some  part  of  the  vast  acreage  in- 
volved in  said  petition  for  regis- 
tration, and  claims  ■  title  thereto 
adversely  to  the  claim  of  title  as- 
serted by  the  defendants  herein." 
To  the  petition  for  injunction  the 
defendants  demurred  and  answered. 
Upon  the  interlocutory  hearing  the 
court  took  the  matter  under  advise- 
ment, and  subsequently,  on  Octo- 
ber 21, 1920,  passed  an  order  grant- 
ing the  injunction  as  prayed.  To 
this  judgment  the  defendants  ex- 
cepted.   The  bill  of  exceptions  re- 
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cites:  "Upon  the  hearing,  it  was 
admitted  upon  the  part  of  ihe  plain- 
tiffs in  the  petition  for  injunction 
that,  if  the  Land  Registration  Act 
was  constitutional,  then  plaintiffs 
were  not  entitled  to  an  injunction." 

The  plaintiffs'  contentions,  as 
summarized  in  the  brief  of  counsel 
filed  in  their  behalf,  and  in  the  or- 
der in  which  we  will  consider  them, 
are: 

"(1)  The  scheme  of  the  act,  with 
reference  to  the  examiner's  prelim- 
inary report  and  the  findings  of 
fact  incorporated  therein,  is  viola- 
tive of  the  'due  process  of  law'  pro- 
visions of  the  state  and  United 
States  Constitutions.  This  is  true, 
too,  of  the  scheme  of  the  act  with 
respect  to  the  examiner's  findings 
of  fact  incorporated  in  his  final 
report. 

"(2)  The  act  is  violative  of  the 
guaranty  of  the  state  Constitution 
that  'the  right  of  trial  by  jury 
shall  remain  inAnolate.' 
Art.  6,  §  18,  H  1;  Civ.  Code  1910, 
§  6546. 

"(3)  The  act  is  unconstitutional, 
because  it  confers  upon  the  judge 
of  the  superior  court  the  right  to 
render  judgment  without  the  ver- 
dict of  a  jury  in  a  civil  case  other 
than  one  founded  on  an  uncondi- 
tional contract  in  writing,  where  no 
issuable  defense  is  filed  under  oath. 
Art.  6,  §  4,  H  7;  Civ.  Code  1910,  § 
5660. 

"  (4)  The  act  is  unconstitutional, 
because  it  refers  to  ipore  than  one 
subject-matter,  and  because  it  con- 
tains matter  different  from  what 
is  expressed  in  its  title."  Art.  3, 
§  7,  H  8;  Civ.  Code,  §  6437. 

"The  act  of  the  general  assembly 
approved  August  21,  1917  (Acts 
1917,  p.  108),  known  as  the  Land 
Registration  Act,  is  an  adaptation  of 
the  Torrens  system  to  the  Consti- 
tution and  laws  of  this  state.  It 
follows  closely,  though  differing  in 
some  particulars,  the  registration 
acts  of  a  number  of  other  states, 
among  them  Illinois  (Laws  1897, 
pp.  141-165;  Laws  1903,  pp.  121- 
123) ;  California  (Stat.  1897,  chap. 
110,  pp.  138-167;  Gen.  Laws  1899, 
pp.  1219,  1257;  Stat.  1915,  pp.  1932 


-1951) ;  Massachusetts  (Acts  1898,. 
pp.  682-722 ;  Rev.  Laws  1902,  chap. 
128) ;  Minnesota  (Gen.  Laws  1901, 
pp.  348-378) ;  Oregon  (Gen.  Laws 
1901,  pp.  438-467);  Colorado- 
(Laws  1903,  pp.  311-352;  Rev. 
Stat.  1908,  pp.  334-355);  Wash- 
ington (Sess.  Laws  1907,  pp.  693: 
-738);  New  York  (Laws  1908,. 
pp.  1247-1283;  Consol.  Laws. 
1909  [Highway  Law]  pp.  3459- 
3494;  Laws  1910,  chap.  627)  ^ 
North  Carolina  (Pub.  Acts  1913, 
pp.  147-159) ;  Mississippi  (Laws- 
1913,  pp.  158-175);  Ohio  (Laws 
1913,  pp.  914-960) ;  Nebraska 
(Laws  1915,  pp.  494-526)  ;  Vir- 
ginia (Acts  1916,  chap.  62,  p. 
70);  South  Carolina  (Acts  1916, 
p.  942).  The  Illinois  Act  of  1895 
(Laws  1895,  p.  107),  perhaps  the 
earliest  registration  act  in  the 
United  States,  was  declared  uncon- 
situtional  upon  the  ground  that 
Hiere  was  a  delegation  of  judicial 
powers  in  violation  of  the  Consti- 
tution of  that  state.  People  ex  rel. 
Kern  v.  Chase,  165  111.  527,  36  L.R. 
A.  105,  46  N.  E.  454.  The  Ohio 
Act  of  1896  (92  Ohio  Laws,  p.  220) 
was  held  unconstitutional  by  the 
supreme  court  of  that  state,  upon 
substantially  the  same  ground,  and 
upon  the  ground  that  the  act  vio- 
lated the  due  course  of  law  guaran- 
teed by  the  Ohio  Bill  of  Rights,  in 
that  it  provided  for  inadequate 
service,  especially  upon  known  ad- 
verse claimants  residing  in  the 
state,  and  upon  the  further  ground 
that  it  attempted  to  authorize  the 
taking  of  private  property  for  uses 
not  public,  without  compensation. 
See  State  ex  rel.  Monnett  v.  Guil- 
bert,  56  Ohio  St.  575,  38  L.R.A.  519, 
60  Am.  St.  Rep.  756,  47  N.  E.  551. 
In  1897,  as  noted  above,  the  legis- 
lature of  Illinois  passed  a  similar 
law  designed  to  meet  the  constitu- 
tional tests  fixed  by  the  supreme 
court  in  the  Chase  Case;  and  the 
court  sustained  the  latter  act,  in 
People  V.  Simon,  176  111.  165,  44 
L.R.A.  801,  68  Am.  St.  Rep.  175, 
52  N.  E.  910.  In  1913,  after  an 
amendment  to  the  Constitution  of 
Ohio,  a  registration  act  was  passed 
which  was  held  not  to  be  objection- 
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able.  With  the  exceptions  noted, 
the  validity  of  land  registration 
acts  have  been  uniformly  upheld. 
See  Tyler  v.  Regristration  Ct. 
Judges,  175  Mass.  71,  51  L.R.A.  433, 
55  N.  E.  812 ;  Robinson  v.  Kerrigan, 
151  Cal.  40,  121  Am.  St.  Rep.  90, 
90  Pac.  129,  12  Ann.  Cas.  829; 
State  ex  rel.  Douglas  v.  Westfall, 
85  Minn.  437,  57  L.R.A,  297,  89 
Am.  St.  Rep.  571,  89  N.  W.  175; 
Peters  v.  Duluth,  119  Minn.  96,  41 
L.R.A.  (N.S.)  1044, 137  N.  W.  390; 
People  ex  rel.  Smith  v.  Crissman, 
41  Colo.  450,  92  Pac.  949.  The  sub- 
ject is  fully  aimotated  in  L.R.A. 
1916D,  14.  The  Supreme  Court  of 
the  United  States,  in  America  Land 
Co.  V.  Zeiss,  219  U.  S.  47,  55  L.  ed. 
82,  31  Sup.  Ct.  Rep.  200,  upheld  an 
act  resting  upon  the  same  constitu- 
tional basis  as  the  land  registration 
acts. 

The  object  of  tiie  land  registra- 
tion acts  will  be  further  noticed  in  a 
subsequent  division  of  this  opinion ; 
but  it  will  be  helpful  to  call  atten- 
tion at  this  point  to  some  of  the 
essentials  of  title  to  land  nowhere 
to  be  discovered  of  record  under 
the  system  of  evidencing  title 
heretofore  existing  in  this  state. 
Among  these  were:  The  genuine- 
ness of  signatures  of  grantors  and 
of  attesting  witnesses  in  recorded 
deeds;  jurisdiction,  and  authority 
of  official  witnesses;  status  and 
identity  of  persons  professing  to 
be  heirs  at  law;  full  age  of  grant- 
ors and  donees;  sanity;  the  fact 
and  validity  of  marriage  and  di- 
vorce; prescription;  adverse  pos- 
session ;  the  power  and  authority  of 
corporate  officers;  the  validity  of 
tax  deeds  (depending  upon  whether 
the  levy  was  excessive,  etc.) .  Other 
illustrations  might  be  given.  The 
Land  Registration  Act  is  therefore 
a  remedial  statute,  and  should  be 
liberally  construed  "according  to  its 
intent,  'so  as  to  advance  the  remedy 
and  repress  the  evil,' "  as  said  by  the 
supreme  court  of 
S^nllto^ioi.-  North  Carolina  in 
Il^'ASf**"***"     Cape    Lookout    Co. 

ti..A«t.  ^     ^j^^    jg^    j^     ^ 

68,  88  S.  E.  8.    It  is  unnecessary 


V.  AKIN.  66 

£r.  B.  191.) 

to  set  out  at  length  the  act  under 
considerati(m.  We  will  notice  only 
the  provisions  of  the  act  necessary 
to  a  determination  of  the  precise 
questions  made  in  the  present  case. 
A  suit  for  registration  of  title  is 
commenced  by  petition  by  the  appli- 
cant "against  t^e  world"  as  well  as 
against  the  land  in  rem.  "All  per- 
sons who  by  the  petition  are  dis- 
closed to  have  any  lien,  interest, 
equity  or  claims,  adverse  to  the 
petitioner  or  otherwise,  vested  or 
contingent,  ,upon  said  land  or  any 
interest  therein,"  and  all  other  per- 
sons "whom  it  may  concern,"  are 
defendants  in  the  proceeding.  All 
known  defendants  resident  in  the 
state  must  be  served  as  in  ordinary 
actions.  Service  by  publication  is 
provided  on  adverse  nonresident 
and  unknown  claimants.  Jurisdic- 
tion in  rem  is  obtained  by  the  sher- 
iff goinsT'On  the  land  and  posting  a 
notice  thereon,  and  by  service  of  no- 
tice upon  every  occupant  of  the  land 
above  the  age  of  fourteen  years. 
Powell,  Land  Registration,  §  15> 
Section  16  of  the  act  provides; 
"Upon  the  filing  of  a  petition  as  pro- 
vided in  this  act,  the  clerk  shall  at 
once  notify  the  judge,  who  shall  re- 
fer the  cause  to  one  of  the  general 
examiners  or  to  a  special  examiner. 
It  shall  thereupon  become  the  duty 
of  such  examiner  to  make  up  a  pre- 
liminary report  containing  an  ab- 
stract of  the  title  to  the  land  froro 
public  records  and  all  other  evi- 
dences of  a  trustworthy  nature 
that  can  reasonably  be  obtained 
by  him,  which"  said  abstract  shall 
contain  full  enough  extracts  from 
the  records,  and  other  matters 
referred  to  therein,  to  enable  the 
court  to  decide  the  questions  in- 
volved; also  a  statement  of  the 
facts  relating  to  the  possession 
of  the  lands;  also  containing  the 
names  and  addresses,  so  far  as  he 
is  able  to  ascertain,  of  all  persons 
interested  in  the  land,  as  well  as 
all  adjoining  owners,  showing  their 
several  apparent  or  possible  inter- 
ests, and  indicating  ui)on  whom  and 
in  what  manner  process  should  be 
served  or  notices  given,  in  accord- 
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ance  with  the  provisions  of  this  act. 
The  preliminary  report  of  the  ex- 
aminer shall  be  filed  in  the  office  of 
the  clerk  of  the  superior  court,  on 
or  before  the  return  day  of  the 
court,  as  stated  in  the  process,  un- 
less the  time  for  filing  the  same 
shall  be  extended  by  the  court;  and 
the  said  report  shall  be  prima  facie 
evidence  of  the  contents  thereof." 

If  the  preliminary  report  of  the 
examiner  discloses  that  other  per- 
sons than  those  who  shall  have  been 
notified  are  entitled  to  notice,  pro- 
vision is  made  in  the  17th  section  of 
the  act  for  service  of  a  CQpy  of  the 
petition  upon  such  persons.  By  the 
18th  section  of  the  act  any  person, 
whether  notified  or  not,  may  be- 
come a  party  to  the  proceeding,  may 
file  objections  to  the  granting  of 
the  relief  prayed,  or  any  part  there- 
of, by  answer  asserting  some  inter- 
est in  the  premises  and  th6  grounds 
of  his  objection,  or  he  may  file  a 
cross  action,  praying  that  the  title 
to  the  land  or  some  interest  liierein 
be  decreed  to  be  in  him  and  regis- 
tered accordingly.  The  19th  section 
requires  the  examiner  to  hear  evi- 
dence and  make  his  fin^  report  to 
the  court,  after  notice  of  the  time 
and  place  of  hearing  as  therein 
provided.  The  20th  section  of  the 
act  is  as  follows :  "At  the  time  and 
place  set  for  the  hearing  the  exami- 
ner shall,  in  like  manner  as  other 
auditors  or  masters  in  chancery, 
proceed  with  similar  powers,  as  to 
the  compelling  of  the  attendance  of 
witnesses,  the  production  of  books 
and  papers,  and  of  adjournment 
and  recessing  to  hear  all  lawful 
evidences  submitted.  In  addition 
thereto  he  is  empowered  to  make 
such  independent  examination  of 
the  title  as  he  may  deem  necessary. 
Upon  his  request  the  clerk  shall  is- 
sue commission  for  the  taking  of 
testimony  of  such  vdtnesses  as,  un- 
der the  provisions  of  law  on  that 
subject,  may  have  their  testimony 
taken  by  interrogatories  in  ordi- 
nary actions.  He  shall  also  have 
the  powers  of  a  commissioner  ap- 
pointed by  the  superior  court  under 


§§  5910  to  5917,  inclusive,  of  the 
Civil  Code  of  1910.  Within  fifteen 
days  after  such  hearing  shall  have 
been  concluded  the  examiner,  un- 
less for  good  cause  the  time  shall 
be  extended  by  the  judge,  shall  file 
with  the  clerk  a  report  of  his  con- 
clusions of  law  and  of  fact,  setting 
forth  the  state  of  the  title,  any  liens 
or  encumbrances  thdreon,  by  whom 
held,  the  amounts  due  thereon,  to- 
gether with  the  abstract  of  title  to 
said  land,  and  any  other  informa- 
tion affecting  its  validity,  and  a 
brief  or  a  stenographic  report  of 
the  evidence  taken  by  him.  He 
shall  mail  to  each  of  the  parties  who 
have  appeared  in  the  cause  notice 
of  the  filing  of  his  report.  Any  of 
the  parties  to  the  proceeding  may, 
within  twenty  days  after  such  re- 
port is  filed,  file  exceptions  to  the 
conclusions  of  law  or  of  fact  or  to 
the  general  findings  of  the  exam- 
iner. The  clerk  shall  thereupon  no- 
tify the  judge  that  the  record  is 
ready  for  his  determination.  If  the 
petitioner,  or  any  contestant  of  pe- 
titioner's right,  shall  demand  a  trial 
by  jury  upon  any  issue  of  fact  a- 
rising  upon  exceptions  to  the  exam- 
iner's report,  the  court  shall  cause 
the  same  to  be  referred  to  a  jury, 
either  at  the  term  of  court  which 
may  then  be  in  session,  or  at  the 
next  term  of  the  court,  or  at  any 
succeeding  term  of  the  court  to 
which  the  case  may  be  continued 
for  good  and  lawful  reasons;  but 
it  shall  be  the  duty  of  the  judge  to 
expedite  the  hearing  of  the  case, 
and  not  to  continue  it  unless  for 
good  cause  shown,  or  upon  the  con- 
sent of  all  parties  at  interest.  The 
issue  or  issues  of  fact  shall  be  tried 
before  the  jury,  in  the  event  jury 
trial  is  requested,  upon  the  evidence 
reported  by  the  examiner,  except  in 
cases  where,  under  the  provisions 
of  law  in  this  state,  evidence  other, 
than  that  reported  by  the  auditor 
may  be  submitted  to  the  jury  on 
exceptions  to  an  auditor's  report; 
and  except,  further,  that  in  case 
the  examiner  has  reported  to  the 
court  findings  of  fact  based  on  his  • 
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personal  examination,  either  party 
may  introduce  additional  testimony 
as  to  such  facts,  provided  that  he 
will  make  it  appear,  under  oath, 
that  he  has  not  been  fully  heard 
and  given  full  opportunity  to  pre- 
sent testimony  on  the  same  matter 
before  the  examiner.  The  verdict 
of  the  jury  upon  the  questions  of 
fact  shall  operate  to  the  same  ex- 
tent as  it  would  in  the  case  of  ex- 
ceptions to  an  auditor's  report  in 
an  ordinary  case  in  equity.  In  all 
matters  not  otherwise  provided  for, 
the  procedure  upon  the  examiner's 
report  and  the  exceptions  thereto 
shall  be  in  accordance  with  pro- 
cedure prevailing  in  this  state  as 
to  auditors'  reports  in  equity 
and  exceptions  thereto.  The  right 
to  grant  a  new  trial  upon  any 
issue  submitted  to  a  jury,  and  right 
of  exception  to  the  supreme  court, 
are  prescribed.  The  judge  may  re- 
refer  or  recommit  the  record  to  the 
examiner  in  like  manner  as  audi- 
tors' reports  may  be  recommitted 
in  any  equity  cause ;  or  he  may,  on 
his  own  motion,  recommit  it  to  the 
same  or  any  other  examiner  for 
further  information  and  report." 

The  preliminary  report  of  the 
examiner  is  to  be  made  upon  in- 
formation gathered  by  the  exam- 
iner from  his  own  investigations  of 
the  public  records,  and  from  all 
other  evidence  of  a  trustworthy 
nature  that  can  be  reasonably  ob- 
tained by  him,  without'  notice  and 
an  opportunity  to  the  parties  to  be 
heard,  and  the  preliminary  report 
is  made  "prima  facie  evidence  of 
the  contents  thereof."  Section  20 
of  the  act  contemplates  that  the  in- 
dependent findings  of  the  examiner 
may  be  incorporated  in  his  final  re- 
port, and  the  independent  findings 
of  the  examiner  as  reported  by  him 
are  to  be  taken  as  prima  facie  true. 
This  is  said  to  offend  the  due  proc- 
ess of  law  clauses  of  both  the  state 
and  Federal  Constitutions.  It  is 
said  that  this  is  against  the  law  of 
the  land.  Returns,  reports,  and 
certificates  of  sworn  public  officers 
have  in  many  instances  been  de- 
clared to  be  prima  facie  evidence 
of  the  facts  to  which  such  returns. 
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reports,  and  certificates  relate.  One 
example  will  suffice:  Under  Civil 
Code  1910,  §  5170,  the  burden  of 
proof  in  a  claim  case  is  "upon  the 
plaintiff  in  execution  in  all  cases 
where  the  property  levied  on  is,  at 
the  time  of  such  levy,  not  in  posses- 
sion of  the  defendant  in  execution." 
Where  the  entry  of  levy  made  by 
the  officer  recites  that  tiie  defend- 
ant in  execution  was  in  possession 
of  the  property  at  the  time  of  the 
levy,  the  recital  is  prima  facie  true, 
and  determines  the  burden  of  proof. 
Burt  V.  Rubley,  113  Ga.  1144,  39^ 
S.  E.  409,  Though  possession  of 
and  title  to  land  are  involved,  the 
rule  of  evidence  is  undoubtedly 
within  the  power  of  the  legislature. 
See  Vance  v.  State,  128  Ga.  661,  57 
S.  E.  889.  The  provisions  of  §  16 
of  the  act  are  considered  by  Judge 
Powell  in  his  work  on  "Land  Regis- 
tration" in  §§  80-87,  inclusive.  The 
purpose  of  the  preliminary  report, 
and  how  far  it  is  prima  facie  evi- 
dence of  the  "contents  thereof,"  are 
pointed  out.  The  provisions  of  § 
20  of  the  act  relating  to  tiie  func- 
tions and  duties  of  the  examiner  on 
the  hearing,  and  to  the  special  pow- 
ers of  the  examiner,  are  considered 
by  the  author*  in  §§  89-95,  inclu- 
sive. As  said  above,  it  is  with- 
in the  power  of  the  legislature 
to  make  the  report  of  a  sworn 
public  officer  prima  facie  evidence 
of  the  facts  to  which  the  report  re- 
lates so  far  as  it  relates  to  facts 
within  the  scope  of  the  officer's 
duties.  Considering  the  further 
provision  of  the  act  contained 
in  §  21,  that  "no  judgment  or 
decree  shall  be  rendered  by  de- 
fault so  as  to  authorize  any  de- 
cree to  be  rendered  without  the 
necessary  facts  being  shown,"  §§ 
16  and  20  of  the  act,  providing  for 
and  making  the  independent  find- 
ings of  the  examiner  prima  facie 
evidence  of  the  truth  of  the  facts 
therein  asserted,  are  not  violative 
of  the  due  process 
of  law  clause  of  the  ?t?t™«ot;ai"y"  of 
state  or  Federal  iiSi^Ac*.*"*'"' 
Constitution.  The 
special  duties  and  powers  of  the  ex- 
aminer in  this  respect  must  be  re- 
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srarded  as  affording  not  only  due 
process  of  law,  but  ample  process. 
The  application  to  register  title  un- 
der the  act  must  proceed  upon  in- 
quiry; the  findings  of  the  examiner 
are  not  conclusive;  and  final  judg- 
ment can  be  rendered  only  after 
trial.  See  People  ex  rel.  Smith  v. 
Crissman,  41  Colo.  450,  92  Pac. 
949. 

This  brings  us  to  a  consideration 
of  the  second  ground  of  attack  on 
the  act.  Article  6,  §  18,  U  1,  of  the 
Constitution  of  this  state  (Civ. 
Code  1910,  8  6545),  declares  that 
"the  right  of  trial  by  jury,  except 
where  it  is  otherwise  provided  in 
this  Constitution,  shall  remain  in- 
violate." 

This  provision  is  uniformly  con- 
strued as  not  conferring  a  right 
to  trial  by  jury  in  all  classes  of 
cases,  but  merely  as  guaranteeing 
the  continuance  of  the  right  un- 
changed as  it  existed  either  at  com- 
mon law  or  by  statute  in  the  par- 
ticular state  at  the  time  of  the 
adoption  of  the  Constitution.  24 
Cyc.  101.  Prior  to  the  Consti- 
tution certain  classes  of  cases 
were  triable  without  a  jury.  All 
cases  triable  without  a  jury  prior 
to  the  adoption  of  the  Consti- 
tution may  still  be  so  tried.  It  will 
be  conceded  that  it  is  competent  for 
the  legislature  to  provide  for  a  trial 
without  a  jury  in  cases  similar  to 
those  in  which  such  a  trial  was  in 
use  prior  to  the  adoption  of  the 
Constitution.  Copp  v.  Henniker, 
55  N.  H.  179,  20  Am.  Rep.  194;  Tift 
V.  Griffin,  5  Ga.  185.  The  consti- 
tutional guaranty  of  jury  trial  does 
not  apply  to  cases  in  equity. 
Mahan  v.  Cavender,  77  Ga.  118; 
PouUain  v.  Brown,  80  Ga.  27,  5 
S.  E.  107;  Mackenzie  v.  Flannery, 
90  Ga.  590,  16  S.  E.  710;  Bemis 
V.  Armour  Packing  Co.  105  Ga. 
293,  31  S.  E.  173.  In  a  number 
of  cases  in  this  state  it  has  been 
held  that  in  civil  actions  l^e 
right  of  jury  trial  exists  only  in 
those  cases  where  the  right  ex- 
isted prior  to  the  first  Constitution, 
and  that  the  guaranty  does  not  ap- 


ply to  special  proceedings  not  then 
known     or    subse- 
quently   created    or    Conatltntlonal 

provided  by  stat-  J*r;:!4'&n*2ot 
ute.  For  examples :  «ppu«^bie. 
Proceedings  in  the 
court  of  ordinary,  Davis  v.  Harper, 
54  Ga.  180 ;  contested  election  cases. 
Freeman  v.  State,  72  Ga.  812;  pro- 
ceedings against  road  defaulters, 
Haney  v.  Bartow  County,  91  Ga. 
773,  18  S.  E.  28;  Blankenship  v. 
State,  40  Ga.  680;  partition  pro- 
ceedings, Rodgers  v.  Price,  105  Ga. 
67,  31  S.  E.  126 ;  condemnatidh  pro- 
ceedings. Savannah,  F.  &  W.  R.  Co. 
V.  Postal  Teleg.  Cable  Co.  112  Ga. 
941,  38  S.  E.  353;  proceedings  to 
validate  bonds,  Lippitt  v.  Albany, 
131  Ga.  629,  63  S.  E.  33.  See  De 
Lamar  v.  Dollar,  128  Ga.  67,  57  S. 
E.  85;  Pearson  v.  Wimbish,  124  Ga. 
701,  52  S.  E.  751,  4  Ann.  Cas.  501 ; 
Flint  River  S,  B.  Co.  v.  Foster,  5 
Ga.  194,  207,  48  Am.  Dec.  248.  In 
Peters  v.  Duluth,  119  Minn.  96,  41 
L.R.A.(N.S.)  1044,  137  N.  W.  390, 
it  was  held  that  Torrens  laws  have 
the  general  purpose  to  clear  up  and 
settle  land  titles,  and  are  noising 
more  or  less  than  an  enlargement 
of  the  remedy  to  quiet  title.  Hence 
here  is  no  constitutional  right  to 
a  jury  trial  in  Minnesota,  under 
art.  1,  §  4,  of  the  Constitution  of 
that  state,  which  declares  that  "the 
right  of  trial  by  jury  shall  remain 
inviolate,  and  shall  extend  to  all 
cases  at  law  without  regard  to  the 
amount  in  controversy." 

In  the  opinion  it  was  said  ih&t 
"there  was  no  such  right  [to  trial 
by  jury]  upon  the  ancient  bill  to 
remove  cloud  and  quiet  title;  and 
it  has  been  held  in  this  state  that 
the  constitutional  guaranty  does  not 
apply  thereto"  (citing  Yanish  v. 
Pioneer  Fuel  Co.  64  Minn.  175,  66 
N.  W.  198). 

No  provision  is  made  for  a  jury 
trial  in  the  acts  of  California,  Colo- 
rado, Minnesota,  Ohio,  Oregon,  and 
Washington.  A  jury  trial  is  ex- 
pressly provided  for  by  the  acts  of 
Massachusetts,  Mississippi,  North 
Carolina,  New  York,  and  Georgia. 
In  Weeks  v.  Brooks,  205  Mass.  458, 
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92  N.  E.  45,  it  was  held  that  a  jury  state,"  Powell's 
trial,  where  the  title  to  real  prop- 
erty is  put  in  issue,  is  a  matter  of 
right,  and  is  hot  a  privilege  to  be 
granted  in  the  sound  discretion  of 
the  court,  in  view  of  the  constitu- 
tional provision  that  there  shall  be 
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a  right  to  a  trial  by  jury  "in  all 
controversies  concerning  property." 
But  the  same  court,  in  Mead  v.  Cut- 
ler, 194  Mass.  277,  80.  N.  E.  496, 
held  that  tiie  provision  of  the  Land 
Registration  Act  of  1904  (Stat. 
1904,  chap.  488),  relating  to  ap- 
peals from  the  land  court,  that  "no 
matters  shall  be  tried  in  the  supe- 
rior court  except  those  specified  in 
the  appeal,"  is  a  reasonable  reg- 
ulation of  the  way  in  which  the 
right  to  such  appeals  may  be  exer- 
cised, and  is  not  an  unconstitutional 
limitation  of  the  right  to  trial  by 
jury.  In  the  opinion,  by  Morton, 
J.,  it  is  said  that  the  natural  effect 
of  the  provision  "will  or  may  be  to 
eliminate  immaterial  matters,  and 
thus  to  facilitate  instead  of  impede 
the  exercise  of  the  right  of  trial  by 
jury."  By  reference  to  the  20th 
section,  set  out  at  length  in  the 
preceding  division  of  this  opinion, 
it  will  be  seen  that  as  soon  as  the 
examiner's  report  is  filed  it  be- 
comes a  public  record  and  open  to 
the  inspection  of  any  interested 
person. 

"Any  of  the  parties  to  the  pro- 
ceeding may,  within  twenty  days 
after  such  report  is  filed,  file  ex- 
ceptions to  the  conclusions  of  Jaw 
or  of  fact  or  to  the  general  findings 
of  the  examiner." 

Within  the  same  time  any  party 
at  interest  may  move  to  recommit 
the  report  for  indefiniteness,  lack 
of  fullness,  failure  to  separate  and 
classify  the  finding  of  law  and  fact, 
or  other  like  cause.  The  right  of 
filing  exceptions  or  of  moving  to 
recommit  is  not  confined  .to  those 
who  have  appeared  before  the  ex- 
aminer, but  any  party  to  the  cause 
has  the  right.  "The  right  to  jury 
trial  on  exceptions  of  fact  is  broad- 
er  under  the  act  than  it  is  in  the 
general    equity    practice    in    this 


Land    Registra- 
tion, §  — . 

To  quote  again  from  §  20:  "If 
the  petitioner,  or  any  contestant  of 
petitioner's  right,  shall  demand  a 
trial  by  jury  uiron  any  issue  of 
fact  arising  upon  exceptions  to  the 
examiner's  report,  the  court  shall 
cause  the  same  to  be  referred  to  a 
jury." 

Under  the  (Jeorgia  act,  the  right 
of  trial  by  jury  exists  as  a  matter 
of  right  and  not  as  a  matter  of  dis- 
cretion, and  the  question  is  wheth- 
er, the  trial  by  jury  provided  by 
the  act  is  a  constitutional  jury  trial. 
It  is  true  that  the  act  provides  that 
the  issue  or  issues  of  fact  shall  be 
tried  before  the  jury,  in  the  event 
the  jury  trial  is  requested,  upon  the 
evidence  reported  by  the  examiner. 
But  exceptions  are  made;  and  un- 
der the  provisions  of  the  act  evi- 
dence other  than  that  reported  by 
the  auditor  may  be  submitted  to" 
the  jury,  in  accordance  with  pro- 
ceedings prevailing  in  this  state  as 
to  auditors'  reports  in  equity  and 
exceptions  thereto.  Civ.  Code  1910, 
§§  5144,  5145.  Moreover,  if  the  ex- 
aminer has  reported  to  the  court 
findings  of  fact  based  on  his  per- 
sonal examination,  either  party  may 
introduce  additional  testimony  as 
to  the  facts,  provided  that  he  shall 
make  it  appear  under  oath  that  he 
has  not  been  fully  heard  and  given 
full  opportunity  to  present  testi- 
mony on  the  same  matter  before  the 
examiner.  As  pointed  out  in  Peters 
v.  Duluth,  supra,  the  relief  in  eject- 
ment is  not  coextensive  with  that 
which  may  be  had  under  the  Land 
Registration  Act  of  this  state.  In 
ejectment  title  can  never  be  settled 
as  against  the  world.  Conversely, 
relief  maybe  had  in  ejectment  which 
cannot  be  had  under  the  act,  name- 
ly, possession  of  the  premises  and 
judgment  for  mesne  profits,  etc. 
The  act  is  not  a  substitute  for  eject- 
ment or  for  the  statutory  action 
for  land.  It  is  not  an  equitable  ac- 
tion, but  is  a  statutory  proceeding, 
as  held  by  this  court  in  Bird  v. 
South  Georgia  Industrial  Co.  150 
Ga.  420,  104  S.  E.  232.    A  proceed- 
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ing  to  register  the  title  may  be 
brought  by  a  person  in  possession 
against  others  not  in  possession, 
contrary  to  the  rule  in  ejectment. 
As  said  by  Mr.  Justice  Atkinson  in 
Lippitt  V.  Albany,  131  Ga.  629.  632, 
63  S.  E.  33,  34  (referring  to  the 
statutory  proceeding  to  validate 
bonds)  :  "If  it  be  sought  to  analo- 
gize such  a  proceeding  to  a  common- 
law  suit  or  to  an  equitable  action, 
it  would  more  nearly  approximate 
the  latter."  It  is,  as  the  act  itself 
declares,  an  action  in  rem,  but  the 
relief  afforded  is  closely  analogous 
to  the  equitable  relief  in  an  action 
to  remove  cloud  and  quiet  title. 
The  legislature  may  make  a  demand 
for  a  jury  a  condition  to  the  enjoy- 
ment of  the  right.  It  may  place 
restrictions  upon  the  time  and  man- 
ner in  which  the  demand  may  be 
made.  Sutton  v.  Gunn,  86  Ga.  652, 
12  S.  E.  979;  Southern  R.  Co.  v. 
Beach,  117  Ga.  31,  43  S.  E.  413. 
In  Flint  River  S.  B.  Co.  v.  Foster, 
5  Ga.  194,  195  (7-10)  48  Am.  Dec. 
248,  it  was  held:  "The  provision 
in  the  Constitution  of  Georgia  that 
'trial  by  jury,  as  heretofore  used, 
shall  remain  inviolate,'  means  that 
it  shall  not  be  taken  away,  in  cases 
where  it  existed  when  that  instru- 
ment was  adopted  in  1798;  and  not 
that  there  must  be  a  jury  in  all 
cases.  Trial  by  jury  is  a  privilege 
which  may  be  waived.  And  when 
the  defendant  has  an  opportunity  to 
demand  it,  and  omits  to  do  so,  he 
cannot  complain  that  it  is  denied. 
An  act  of  the  legislature,  authoriz- 
ing a  judgment  to  be  rendered  with- 
out the  intervention  of  a  jury,  is 
not,  on  that  account,  unconstitu- 
tional. Trial  by  j  ury  maiy  be  clogged 
with  onerous  conditions,  yet  the 
act  prescribing  such  terms  will  not 
be  pronounced  unconstitutional,  un- 
less it  totally  prostrates  the  right, 
or  renders  it  wholly  unavailing  to 
the  defendant  for  his  protection." 

The  constitutional  guaranty  of 
jury  trial  does  not  limit  the  power 
of  the  legislature  to  prescribe  rules 
of  evidence  or  of  procedure.  The 
power  of  the  court  to  appoint  an 
auditor  in  a  case  at  law  not  involv- 


ing an  accounting,  and  to  restrict 
the  hearing  to  the  evidence  taken 
before  the  auditor,  is  upheld  in 
PouUain  v.  Brown,  80  Ga.  27,  5  S. 
E.  107.  It  is  true  that  in  a  law  case 
exceptions  to  the  auditor's  report 
must  be  submitted  to  a  jury,  but  the 
power  of  the  court  to  refer  the  case 
to  an .  auditor  and  to  restrict  the 
hearing  to  the  evidence  taken  before 
the  auditor,  even  in  a  case  at  law, 
cannot  be  seriously  questioned,  in 
view  of  the  decision  above  cited. 
See  also  Central  Trust  Co.  v.  Thur- 
man,  94  Ga.  735,  736,  20  S.  E.  141. 
In  view  of  our  statutes  providing 
for  the  taking  of  interrogatories  and 
of  depositions,  it  can  hardly  be  con- 
tended that  the  examination  of  the 
witnesses  in  the  presence  of  the  jury 
is  a  substantial  and  indispensable 
incident  of  trial  by  jury,  within  the 
constitutional  guaranty.  In  view 
of  the  foregoing,  we  are  of  the  opin- 
ion that  the  Land  j„y_L»„a 
Registration  Act  of  ReKi«tration 
this  state  affords  a  *"** 
constitutional  jury  trial. 

3.  Section  26  of  the  act  provides 
as  follows :  "After  the  record  shall 
have  been  perfected  and  settled,  the 
judge  of  the  superior  court  shall 
thereupon  proceed  to  decide  the 
cause ;  and  if,  upon  consideration  of 
such  record,  the  title  be  found  in 
the  petitioner,  the  judge  shall  enter 
a  decree  to  that  effect,  ascertaining 
all  limitations,  liens,  encumbrances, 
etc.,  and  declaring  the  land  entitled 
to  registration." 

If  the  judge  finds  that  the  peti- 
tioner is  not  entitled  to  a  decree 
declaring  the  land  entitled  to  regis- 
tration, he  shall  enter  judgment 
accordingly.  If  title  be  found  to  be 
in  any  person  who  has  filed  a  cross 
action  praying  for  the  registration 
of  the  title,  the  judge  shall  enter  a 
decree  declaring  the  land  entitled 
to  registration  accordingly.  If 
separate  parties  are  involved,  sepa- 
rate decrees  as  to  each  parcel  shall 
be  rendered,  etc.  Section  27  of  the 
act  provides  that  "every  decree 
rendered  as  herein  provided  shall 
bind  the  land  and  bar  all  persons 
claiming  title  tiiereto  or  interest 
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therein,  quiet  the  title  thereto,  and 
shall  be  forever  binding  and  con- 
clusive upon  and  against  all  per- 
sons," including  the  state. 

In  the  proceeding  to  register  the 
title,  as  already  indicated,  no  judg- 
ment for  money  or  land  is  entered 
against  any  party;  no  direct  judg- 
ment for  immediate  recovery  of  the 
land  is  entered  against  anyone.  In 
view  of  what  we  have  said  in  the 
next  preceding  division  of  the  opin- 
ion, and  of  the  nature  of  the  decree 
authorized  by  the 
registration  act, 
the  act  is  not  vio- 
lative of  the  restriction  contained 
in  article  6,  §  4,  If  7,  of  the  CJonsti- 
tution  of  this  state  (Civ.  Code  1910, 
§  6516),  which  declares  that  "the 
•court  shall  render  judgment  with- 
out the  verdict  of  a  jury,  in  all  civil 
cases  founded  on  unconditional  con- 
tracts in  writing,  where  an  issu- 
able defense  is  not  filed  under  oath 
or  affirmation." 

In  this  connection  see  Isaacs  v. 
Tinley,  58  Ga.  457(2);  Palmer  v. 
Simpson,  69  6a.  792(3). 

4.  It  is  finally  insisted  that  the 
act  is  violative  of  article  S,  §  7,  If  8, 
«f  the  Constitution  (Civ.  Code  1910, 
§  6437),  because  it  refers  to  more 
than  one  subject-matter  and  be- 
cause it  contains  matter  different 
from  what  is  expressed  in  its  title. 
The  caption  of  the  act  is :  "An  Act 
to  Provide  for  the  Assurance,  Reg- 
istration, and  Transfer  of  Land 
Titles  and  Interests  Therein,  and 
:for  Other  Purposes." 

In  elaboration  of  the  contention 
that  the  act  refers  to  more  than 
one  subject-matter,  it  is  alleged  in 
the  petition  for  injunction  that  §  2 
of  the  act  in  effect  creates  a  new 
■court  by  designating  the  superior 
court  of  each  of  the  counties  of  the 
state  as  a  land  registration  court; 
that  §  5  of  the  act  creates  a  new  and 
distinct  action  for  the  trial  of  cases 
respecting  title  to  land,  since  it  au- 
thorizes registration  proceedings 
by  one  out  of  possession  against  an 
adverse  claimant  in  possession ;  and 
:§  85  of  the  act  creates  and  d^ines 


a  number  of  crimes,  and  prescribes 
the  punishment  therefor.  In  elab- 
oration of  the  contention  that  the 
act  contains  matter  different  from 
what  is  expressed  in  the  title  there- 
of, it  is  alleged  in  the  petition  for 
injunction  that  the  entire  act  deals 
with  a  subject-matter  of  which  no 
notice  or  intimation  is  given  in  the 
title;  that  §  5  thereof  permits  ofle 
claiming  title  to  land,  and  not  in 
possession  thereof,  to  file  a  proceed- 
ing seeking  the  registration  of  such 
land,  and  thereby  make  such  pro- 
ceeding a  substitute  for  the  com- 
inon-law  action  of  ejectment  or  the 
statutory  action  of  complaint  for 
land;  that  §  40  of  the  act  amends 
and  in  effect  repeals  the  existing 
laws  of- the  state  with  reference  to 
the  recordation  of  deeds,  mortgages, 
and  other  writings  relating  to  land ; 
that  §§  42  to  47,  inclusive,  amend 
and  in  effect  repeal  the  existing 
laws  of  the  state  with  reference  to 
the  title  of  the  personal  representa^ 
tive  of  a  deceasd  person  to  the  land 
of  such  deceased  and  the  method 
by  which  title  is  transmitted  upon 
the  death  of  a  person  testate,  or  in- 
testate, in  so  far  as  land  registered 
under  the  terms  of  the  act  are  con- 
cerned; that  §  66  thereof  amends 
and  in  effect  repeals  existing  laws 
of  the  state  with  reference  to  title 
by  prescription  and  adverse  posses- 
sion; that  §  2  creates  a  land  regis- 
tration court;  that  §  85  creates  and 
defines  a  number  of  felonies,  and 
prescribes  the  punishment  therefor, 
and  that,  in  short,  the  effect  of 
the  act  as  a  whole  is  to  create 
two  systems  of  land  tenure  in 
Georgia,  one  governed  by  the 
laws  of  the  state  existing  prior 
to  the  adoption  of  the  act,  and 
one  by  the  act.  There  is  no 
elaboration  of  the  point  in  the 
brief  of  counsel  for  defendants  in 
error,  but  we  do  not  understand 
that  the  point  is  abandoned.  It 
follows  from  what  we  have  already 
said  that  many,  if  not  all,  the  con- 
tentions stated  are  untenable;  and 
we  are  of  the  opinion  that  the  act 
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does  not  refer  to  more  than  one 
subject-matter,  and  that  it  does 
statnte— title—  not  Contain  matter 
•naeieaer.  different  from  what 

is  expressed  in  its  title,  in  any  of 
the  particulars  pointed  out.  In  the 
brief  of  counsel  for  the  defendant 
in  error  the  case  of  Morris  v.  State, 
117  Ga.  1,  43  S.  E.  368,  where  it 
was  held  that  the  title  of  an  act  "to 
regulate  dentistry  and  the  practice 
thereof,  .  .  .  and  for  other  pur- 
poses," was  sufficient  to  authorize 
the  lesfislature  to  prescribe  penal- 
ties for  violations  of  its  provisions, 
is  referred  to  and  discussed.  It  is 
said  that  this  ruling  was  made  with 
reference  to  a  police  regulation.  As 
we  think,  the  title  of  the  act  here 
involved,  viz.,  "An  Act  to  Provide 
for  the  Assurance,  Registration,  and 
Transfer  of  Land  Titles  and  Inter- 
ests Therein  and  for  Other  Pur- 
poses," is  broad  enough  to  authorize 
the  legislature  to  declare  acts  in  vio- 
lation of  its  provisions  criminal, 


and  to  prescribe  penalties  for  vio- 
lations of  its  provisions.  But 
whether  or  not  §  85  of  the  act  (pro- 
viding penalties  for  the  violations 
of  the  provisions  of  the  act)  con- 
tains different  subject-matter  from 
that  included  in  the  general  body 
of  the  act  and  beyond  the  purview 
of  the  caption,  the  act  as  a  whole 
is  not  unconstitutional  on  that 
ground,  because  tiiat  section  is  not 
so  essential  a  part  of  the  general 
purpose  of  the  act  that  its  elimina^ 
tion  would  destroy  the  legislative 
scheme  and  invalidate  the  act  in 
its  entirety. 

Having  held  the  Land  Registrar 
tion  Act  valid  as  against  the  objec- 
tions raised  in  this  case,  it  follows, 
in  view  of  the  stipulations  of  counsel 
and  the  recitals  in  the  bill  of  ex- 
ceptions, that  the  court  erred  in 
granting  the  injunction. 

Judgment  reversed. 

All  the  Justices  concur,  except 
Atkinson,  J.,  disqualified. 


ANNOTATION. 

Constitutionality  of  provisions  oi  Torrens  Law  as  to  prima  fade  effect  of  the 

examiner's  reports. 


It  will  be  seen  that  in  the  reported 
case  (Crowkll  v.  Akin,  ante,  51)  it 
is  held  that  an  act  for  the  registration 
of  land  titles  is  not  unconstitutional 
as  in  violation  of  due  process  of  law 
in  that  it  provides  for  a  preliminary 
ex  parte  examination  by  the  examiner 
and  makes  his  preliminary  report 
prima  facie  evidence  of  the  contents 
thereof,  nor  in  that  the  examiner,  be- 
sides hearing  evidence,  is  empowered 
to  make  such  independent  examination 
of  the  title  as  he  may  deem  necessary, 
and  is  to  submit  a  final  report,  where 
neither  of  the  reports  is  binding  upon 
the  court  or  conclusive  upon  the  par- 
ties, although  (the  words  are  the 
court's)  "§  20  of  the  act  contemplates 
that  the  independent  findings  of  the 
exanuner  as  reported  by  him  are  to  be 
taken  as  prima  facie  true." 

This  decision  was  followed  in  Saun- 
ders V.  Staten  (1921)  —  Ga.  — ,  108 
S.  E.  797. 


It  was  held  in  People  ex  rel.  Smith 
V.  Crissman  (1907)  41  Colo.  450,  92 
Pac.  949,  that  it  cannot  be  objected 
that  a  Torrens  act  fails  in  the  consti- 
tutional requirement  of  due  process  of 
law,  on  the  theory  that  the  plaintiff's 
caise  is  partially  tried  and  disposed  of 
by  the  court  before  persons  adversely 
interested  are  brought  into  court,  on 
account  of  the  requirement  that  there 
be  a  preliminary  report  of  an  examin- 
er before  the  summons  is  issued, 
where  the  act  expressly  declares  that 
the  court  shall  not  be  bound  by  the 
report  of  the  examiners  of  title,  but 
is  only  to  proceed  upon  satisfactory 
proof. 

The  provision  of  a  state  Constita- 
tion  that  all  laws  relating  to  courts 
should  be  general  and  of  uniform  ap- 
plication is  not  violated  by  a  provision 
that  "the  examiner  may  receive  in  evi- 
dence any  abstract  of  title  or  certified 
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copy  thereof,  made  in  the  ordinary 
course  of  busineaa  by  makers  of  ab- 
stracts ;  but  the  same  shall  not  be  held 
as  more  than  prima  facie  evidence  of 
title,  and  any  part  or  parts  thereof 
may  be  controverted  by  other  compe- 
tent proofs;"  and  the  court  cannot 
say  that  the  legislature  acted  unrea- 
sonably in  providing  for  a  rule  of  evi- 
dence applicable  to  the  proceeding, 
without  extending  it  to  all  other  forms 
of  action  in  which  the  title  to  real  es- 
tate is  involved.  Waugh  v.  Glos 
(1910)  246  IlL  604,  138  Am.  St.  Rep. 
259,  92  N.  E.  974;  Mihalik  v.  Glos 
(1910)  247  lU.  597,  93  N.  E.  372;  Tow- 
er V.  Glos  (1912)  256  IIL  121,  90  N.  E. 
876  (the  provision  quoted  being  the 
amendment  of  1907  to  §  18  of  the 
Illinois  act;  this  section  was  further 
amended  in  1913.  See  Harts  v.  Glos 
(1916)  271  m.  376,  111  N.  E.  125). 

Nor  by  the  provision  just  quoted 
does  the  legislature  exceed  the  power 
to  provide  impartial  and  uniform  rules 
of  evidence.  Brooke  v.  Glos  (1909) 
248  m.  892,  184  Am.  St.  Rep.  874,  90 
N.  E.  751;  Waugh  v.  Glos  (1910)  246 
III.  604, 138  Am.  St.  Rep.  259,  92  N.  E. 
974;  Culver  v.  Walters  (1910)  248  DL 
163,  93  N.  E.  747;  Bjork  v.  Glos  (1912) 
266  m.  447,  100  N.  E.  233. 

In  Brooke  v.  Glos  (IIL)  supra,  the 
court  said:  "We  see  no  constitutional 
objection  to  the  provision  of  the  stat- 
ute in  so  far  as  it  permits  a  party  who 
seeks  to  register  his  title  to  establish 
in  himself  a  prima  facie  title  by  an  ab- 
tract  of  title  which  was  made  by  a 
regular  abstract  maker,  and  upon 
which  abstract,  perhaps,  he  relied  at 
the  time  he  purchased  the  property, 
reserving,  however,  to  persons  oppos- 
ing the  registration  of  his  .title,  the 
right  to  establish  by  proof,  if  they 


can,  that  the  abstract  is  not  correct, 
or,  as  a  matter  of  fact,  the  applicant 
is  not  the  holder  of  the  title  to  the 
premises  which  he  seeks  to  register." 

It  may  be  noted  that  it  was  held  in 
Amundson  v.  Glos  (1916)  271  IIL  209, 
110  N.  E.  914,  that  the  provisions  as 
to  due  process  of  law  in  the  Constitu- 
tion of  the  United  States  and  of  the 
state  of  Illinois  were  not  violated 
where,  an  examiner  having  died  before 
the  filing  of  the  evidence  taken  before 
him,  such  evidence,  reduced  by  him  to 
writing  and  certified  to  by  him,  was, 
by  order  of  the  court,  filed  in  the 
court,  and  the  cause  was  heard  on  that 
evidence  and  any  other  evidence  which 
any  party  desired  to  offer.  The  court 
pointed  Qut  that  the  act  provided  that 
the  court  may  in  any  case  require 
other  or  further  proof  than  that  which 
was  before  the  master,  and  that  the 
hearing  in  every  case  is  finally  before 
the  court,  both  upon  the  evidence 
taken  before  the  examiner  and  also 
upon  any  further  evidence  that  may  be 
required;  and  the  reference  in  this 
case  having  come  to  an  end  by  the 
death  of  the  examiner  without  any  re- 
port of  his  conclusions,  the  cause  was 
properly  heard  l^  the  court  on  the 
evidence  taken  before  him,  with  liber- 
ty to  the  parties  to  offer  other  evi- 
dence if  they  saw  fit. 

There  have  been  a  number  of  cases, 
particularly  in  Illinois  and  Massachu- 
setts, where  matters  of  proof,  etc., 
under  the  acts,  are  dealt  with  without 
discussion  of  the  constitutional  ques- 
tions. 

As  to  the  Georgia  practice  in  taking 
exception  to  the  final  report  of  the  ex- 
aminer, see  Bird  v.  South  Georgia  In- 
dustrial Co.'  (1920)  160  fia.  420,  104 
S.  E.  232.  B.  B.  B. 


MABEL  E.  PUFFER 

V. 

ARTHUR  6.  HAZZARD  et  al.,  Appts. 

StoMaOiusetta  Supreme  JudioUU  Court— November  90,  1991, 

(—  Mass.  — ,  183  N.  E.  109.) 

Frand  —  attorneys  tm  fraudulent  transferee  as  bona  fide  purchasers. 
1.  Attorneys  who  took  money  from  a  known  impecunious  person,  whose 
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relations  with  an  insane  woman  from  whom  he  received  it  have  to  their 
knowledge  been  discussed  in  the  public  press,  to  defend  him  in  an  action 
to  recover  money  which  she  had  given  him,  and  one  who  under  like  cir- 
cumstances took  money  from  him  to  become  surety  on  his  bond,  cannot  be 
regarded  as  bona  fide  purchasers  without  notice  so  as  to  be  in  a  position 
to  retain  the  money  so  received. 

[See  note  on  this  question  beginning  on  page  67.] 


Incompetent  person  — 'title  of  one  re- 
ceiving property  from  assignee  of 
insane  person. 

2.  Neither  knowledge  of  suspicious 
circumstances,  nor  doubt  of  the  trans- 
ferrer's title,  nor  even  gross  negli- 
gence, singly  or  combined,  defeats  the 
title  of  transferee  of  one  who  obtains 


property  from  a  person  of  unsound 
mind,  unless  amounting  to  proof  of 
want  of  good  faith. 
Gift  —  of  stolen  money  —  bona  fides. 

3.  One  taking  money  as  a  gift  from 
one  who  he  knows  is  charged  with 
larceny  of  it  cannot  claim  to  have 
taken  it  in  good  faith  without  notice. 


Appeal  by  defendants  from  a  decree  of  the  Superior  Court  for  Middle- 
sex County  (Keating,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover property  alleged  to  have  been  given  to  defendant  Hazzard  while 
plaintiff  was  insane.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Isidore  H.  Fox  and  Arthur  Pratt  v.  Higginson,  230  Mass.  256,  1 
P.  Gay,  for  appellants:  A.L.R.  714,  119  N.  E.  661;  Spaulding 


The  rule  as  to  the  gifts  and  sales 
of  an  insane  person  not  under  guard- 
ianship is  that  they  are  voidable,  and 
property  so  given  or  sold  may  be  re- 
covered not  only  from  the  immediate 
receiver,  but  from  anyone  into  whose 
hands  it  can  be  traced,  and  that,  too, 
without  tendering  back  the  consider- 
ation, if  any,  and  notwithstanding  that 
the  person  who  took  it  was  ignorant  of 
the  insanity  and  practised  no  imposi- 
tion, or  that  the  person  in  whose  hands 
it  is  found  took  it  for  value  without 
notice. 

AUis  V.  Billings,  6  Met.  415,  39  Am. 
Dec.  744;  Gibson  v.  Soper,  6  Gray,  279, 
66  Am.  Dec.  414;  Seaver  v.  Phelps,  11 
Pick.  304,  22  Am.  Dee.  372;  Brigham 
V.  Fayerweather,  144  Mass.  48,  10  N. 
E.  736;  Brewster  v.  Weston,  235  Mass. 
14,  126  N.  E.  271. 

Property  obtained  fronii  insane  per- 
sons not  under  guardianship,  there- 
fore, is  governed  by  the  rule  applying 
to  property  obtained  by  fraud,  in  that 
the  receiver  gets  a  title  good  until 
avoided,  and  by  the  rule  applying  to 
stolen  property,  in  that  it  may  be  re- 
covered wherever  found. 

Rowley  v.  Bigelow,  12  Pick.  807,  23 
Am.  Dec.  607;  Heckle  v.  Lurvey,  101 
Mass.  344,  3  Am.  Rep.  366. 

The  title  to  money  passes  by  deliv- 
ery, and  anyone  taking  it  without  no- 
tice of  any  other  title  to  it  may  safely 
rely  on  the  title  of  the  party  in  pos- 
session of  it. 


V.  Kendrick,  172  Mass.  71,  51  N.  E. 
453;  Thacher  v.  Pray,  113  Mass.  291, 
18  Am.  Rep.  480;  Spooner  v.  Holmes, 
102  Mass.  503,  3  Am.  Rep.  491 ;  School 
Dist.  V.  First  Nat.  Bank,  102  Mass. 
174;  Lime  Rock  Bank  v.  Plimpton,  17 
Pick.  159,  28  Am.  Dec.  286;  Wheeler  v. 
Guild,  20  Pick.  545,  32  Am.  Dec.  231. 

It  may  be  generally  said  that  a  per- 
son is  a  bona  fide  purchaser  where 
the  transaction  is  a  real  one,  what  it 
purports  to  be,  and  not  a  feigned  one. 

Ricker  v.  Ham,  14  Mass.  137;  Hill 
v.  Ahern,  136-  Mass.  158. 

It  will  be  presumed  that  a  person  in 
possession  of  money  holds  it  for  value 
until  the  contrary  appears,  and  the 
burden  of  proof  is  on  the  party  im- 
peaching his  title;  as  between  them, 
the  plaintiff  is  bound  to  prove  he  has 
the  better  right  to  the  money. 

Wheeler  v.  Guild,  supra ;  Merchants 
Ins.  Co.  V.  Abbott,  131  Mass.  397. 

Neither  knowledge  of  suspicious  cir- 
cumstances, nor  doubt  as  to  the  gen- 
uineness of  the  title,  nor  gross  neg- 
ligence on  the  part  of  the  taker  of 
money,  either  singly  or  together,  is 
sufficient  to  devest  the  holder  of  his 
right  to  retain  the  money,  unless 
amounting  to  proof  of  want  of  good 
faith. 

Fillebrown  v.  Hayward,  190  Mass. 
472,  77  N.  E.  45;  Spooner  v.  Holmes, 
102  Mass.  503,  3  Am.  Rep.  491;  Allen 
V.  Allen,  213  Mass.  29,  99  N.  E.  462. 

Mr.  Jtriin  M.  Maloney,  for  appellee: 
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The  gifts  or  contracts  of  an  insane 
person  are  voidable. 

Brewster  v.  Weston,  236  Mass.  14, 
126  N.  E.  271;  Foss  v.  Twenty-Five 
Associates,  —  Mass.  — ,  131  N.  E.  798. 

Defendants  were  not  in  the  position 
of  bona  fide  purchasers  for  value  when 
they  received  the  money. 

Newell  v.  Hadley,  206  Mass.  3S5,  29 
L.R.A.(N.S.)  908,  92  N.  E.  507;  Bal- 
four V.  Hopkins,  35  C.  G.  A.  445,  93 
Fed.  564;  German  Sav.  &L.  Soc.v.  De 
Lashmutt.  67  Fed.  399;  Hayden  v. 
Charter  Oak  Driving  Park,  63  Conn. 
142,  27  Atl.  232. 

Jenney,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  an  unmarried  white 
woman,  was  bom  in  Ayer,  Massa- 
chusetts, and  at  the  time  of  the 
events  herein  described  was  about 
forty-nine  years  old.  She  lived  with 
her  father  in  Ayer  until  his  death  in 
1915,  and  afterwards  lived  alone. 
Arthur  6.  Hazzard,  one  of  the  de- 
fendants, whom  she  had  known 
about  fifteen  years,  did  chores  for 
her  father,  and  after  his  death  per- 
formed like  services  for  her.  He 
was  colored,  about  thirty-five  years; 
old,  unmarried,  and  had  practically! 
no  property..  He  earned  his  living 
by  work  of  the  kind  performed  by 
him  for  the  plaintiff.  r 

The  plaintiff  had  "an  insane  delu- 
sion that  it  was  ordained  by  God 
that  she  should  marry  Charles  H. 
McKee,  otherwise  called  Charles 
McKee,  who  appeared,  as  she  be- 
lieved, in  the  year  1919,  and  before 
and  after  1919,  in  the  likeness  of 
different  persons.  No  such  person 
actually  existed." 

"About  March  1,  1919,  she  asked 
the  defendant  Arthur  G.  Hazzard  if 
he  was  Charles  McKee,  and  he  said 
he  was.  Believing  that  he  .  .  . 
was  Charles  McKee  in  the  likeness 
of  Arthur  G.  Hazzard,  she  gave  him 
money  and  other  personal  proper- 
ty," and  "in  June,  1919,  she  went 
with  him  to  Concord,  New  Hamp- 
shire, for  the  purpose  of  being  mar- 
ried. The  marriage  ceremony  was 
never  performed.  Legal  proceed- 
ings were  instituted  against  [him], 
and  he  engaged  as  counsel  the  de- 
19  A.L.R.— 6. 
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fendants  Lewis  &  O'Neil.  From 
the  money  which  [he]  received  from 
I  [her],  the  defendant  Lewis  re- 
ceived $1,500  as  a  retainer  or  fee  for 
services  rendered  or  to  be  rendered, 
and  the  defendant  O'Neil  received 
$500  for  a  like  purpose.  The  de- 
fendant Eacrett  furnished  bail  for 
.  .  .  Airthur  G.  Hazzard,  and  re- 
ceived as  compensation  $450  out  of 
the  money  which  [he]  received  from 
[the  plaintiff].  The  defendant  Wil- 
liam Hazzard,  brother  of  Arthur  G. 
Hazzard,  received  from  him  [$50] 
of  the  money  which  [he]  had  re- 
ceived from  [her] ." 

The  judge  found  that  the  defend- 
ants Lewis,  O'Neil,  William  Haz- 
zard, and  Eacrett  were  not  in  the 
position  of  bona  fide  purchasers  for 
value  without  notice  when  they  re- 
ceived said  sums  of  money." 

The  money  given  by  the  plaintiff 
to  Arthur  G.  Hazzard  amounted  to 
$5,700,  and  was  withdrawn  by  her 
from  various  banks.  The  other  per- 
sonal property  consisted  of  numer- 
ous articles  comprising,  for  the  most 
.part,  household  furniture  and  fur- 
pishings.  Substantially  all  these 
^gifts  were  made  between  March  1, 
1919,  and  July  1  of  that  year. 
When  these  gifts  were  made,  the 
plaintiff  was  "not  mentally  com- 
petent" to  make  them. 

A  decree  was  entered,  reciting 
that  "the  gifts  by  Mabel  E.  Puffer 
to  the  defendant  Arthur  G.  Hazzard 
of  money  and  other  personal  prop- 
erty .  .  .  were  invalid,  and  did 
not  devest  title  of  said  Puffer  there- 
to." 

It  ordered  him  to  return  to  the 
plaintiff  specific  personal  property, 
to  execute  such  instruments  as  were 
necessary  to  enable  the  plaintiff  to 
get  possession  of  other  personal 
property,  which  he  had  received 
from  her  and  which  was  then  in 
possession  of  the  police  department 
of  Ayer,  and  to  pay  to  her  $3,200 
with  interest.  The  decree  further 
ordered  the  defendant  Lewis  to  pay 
to  the  plaintiff  $1,500,  the  defendant 
O'Neil  $500,  the  defendant  Eacrett 
$450,  and  the  defendant  William 
Hazzard  $50.    The  remaining  pro- 
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visions  of  the  decree  are  not  now 
material. 

The  defendants'  appeal  is  argued 
only  in  behalf  of  Lewis,  O'Neil,  Ea- 
crett,  and  William  Hazzard.  The 
remaining  defendant,  as  to  whom 
relief  was  given,  is  Arthur  G.  Haz- 
zard. It  is  not  claimed  that  the  de- 
cree as  against  him  was  not  justified 
by  the  findings  of  the  judge  and 
warranted  by  the  evidence.  Brew- 
ster V.  Weston,  235  Mass.  14, 126  N. 
E.  271. 

It  is  clear  that,  if  the  moneys 
were  not  received  by  the  defendants 
for  value  in  good  faith  and  without 
notice,  the  decree  was  warranted. 
Spaulding  v.  Kendrick,  172  Mass. 
71,  51  N.  E.  453;  Newell  v.  Hadley, 
206  Mass.  335,  345,  29  L.R.A.(N.S.) 
908,  92  N.  E.  507 ;  Pratt  v.  Higgin- 
son,  230  Mass.  256,  1  A.L.R.  714, 
119  N.  E.  661.  Neither  knowledge 
of  suspicious  circumstances,  nor 
doubt  as  to  the  transferrer's  title, 
nor  even  gross  neg- 
,«r«;i««eo»  ligence,  single  or 
S^p'X'^flSS.  combined,  defeats 
■••niiciiee  of  In-  the  titlcs  of  the  re- 
.«ne  p.r.o«.  gpondents,  unless 
amounting  to  proof  of  want  of  good 
faith.  Fillebrown  v.  Hayward,  190 
Mass.  472,  480,  77  N.  E.  45. 

"The  suspicious  circumstances,  if 
any,  attending  the  transactions 
[are]  to  be  considered  ...  as 
bearing  upon  this  issue."  Smith  v. 
Livingston,  111  Mass.  342,  345. 

These  defendants,  who  received 
money  directly  or  indirectly  from 
Arthur  G.  Hazzard,  urge  that  they 
were  in  the  position  of  bona  fide 
purchasers  for  value  without  notice 
at  the  time  of  receipt  thereof,  and 
that  the  judge  was  not  warranted  in 
finding  to  the  contrary.  This  con- 
tention cannot  be  sustained.  The 
evidence  was  taken  by  a  commis- 
sioner, and  is  before  us. 

No  question  is  ma,de  but  that  the 
findings  that  the  money  received  by 
these  defendants  was  in  fact  ob- 
tained by  Arthur  G.  Hazzard  from 
the  plaintiff  were  supported  by  the 
evidence.  The  judge,  moreover, 
was  warranted  in  finding  that  the 
defendants  knew  that  Arthur   G. 


Hazzard,  if  not  impecunious,  was  a 
person  of  practically  no  financial 
ability.  It  appeared  from  evidence 
introduced  by  them  that  the  rela- 
tions between  Arthur  G.  Hazzard 
and  Miss  Puffer,  except  as  to  money 
matters,  were  widely  discussed  in 
the  public  press,  and  that  the  de- 
fendants knew  uf  this  discussion. 
The  judge  could  have  found  from 
the  attendant  circumstances  and  the 
express  evidence,  and  the  fair  in- 
ferences which  could  be  drawn 
therefrom,  that  these  defendants 
not  only  had  knowledge  as  to  Arthur 
G.  Hazzard's  financial  condition,  but 
that  they  kjiew  at  the  time  they  re- 
ceived the  money  it  did  not  actually 
belong  to  him.  On  the  contradictory 
evidence  it  may  have  been  found 
that  the  moneys 
were  not  ^received  S^J^-^^^'r™;*.. 
until  after  these  de-  »«■*  tmrnijeree 
fendants  all  had  di-  ^JT**."??. """  """ 
rect  notice  that  the 
money  in  Hazzard's  possession  had 
been  obtained  from  Miss  Puffer 
while  she  was  insane.  No  useful 
purpose  will  be  subserved  by  a  re- 
cital of  the  details  of  the  evidence. 
It  has  been  examined  with  care  and 
at  length. 

It  is  sufilcient  to  state  that  it  war- 
ranted the  finding,  as  to  the  defend- 
ant William  Hazzard,  that  he  knew 
of  his  brother's  financial  condition 
and  of  his  relations  with  Miss  Puf- 
fer, that  he  received  $500  from  him 
after  he  had  been  arrested  upon  a 
complaint  charging  larceny  of  her 
property,  and  that  his  brother  told 
him  that  he  had  received  the  money 
from  her.  These  facts,  in  the  light 
of  all  the  testimony,  warranted  a 
finding  that  he  did  not  take  the 
money  in  good  faith  c,„_„,  .,„,,„ 

and    without    notice,    monry— bona 

His  appearance  and  *^"' 
the  general  nature  of  his  testimony 
may  have  been  important  in  this 
connection.  As  to  the  defendant 
Eacrett,  it  could  have  been  found 
that  he  received  $450  from  William 
Hazzard  after  he  knew  of  the  com- 
plaint for  larceny,  and  other  find- 
ings of  like  effect  as  those  justified 
against    William    Hazzard    mig^t 
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have  been  made  against  him.  He 
did  not  testify  in  his  own  behalf. 
The  finding  that  he  did  not  receive 
the  money  in  good  faith  and  with- 
out notice  was  warranted.  As  to 
the  defendants  O'Neil  and  Lewis, 
William  Hazzard  testified  that  he 
was  present  when  $2,000  was  paid 
to  Lewis  in  the  presence  of  O'Neil, 
and  when  $500  of  that  amount  was 
paid  by  Levis  to  O'Neil ;  he  further 
testified  that  he  did  not  know  his 
brother  had  any  other  money  until 
'after  he  received  from  him  the  $500 
hereinbefore  referred  to.  This 
warranted  the  finding  that  the 
■  money  was  paid  to  Lewis  after  the 
payment  to  William  Hazzard,  and 
hence  after  Arthur  G.  Hazzard  had 
been  arrested  upon  the  complaint  of 
larceny.    It  also  justified  a  finding 
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that  O'Neil  and  Lewis  both  knew 
that  it  was  claimed  that  Arthur  G. 
Hazzard  had,  without  right,  ob- 
tained possession  of  a  large  amount 
of  Miss  Puffer's  money. 

From  these  facts,  in  the  setting 
in  which  they  were  placed,  includ- 
ing Arthur  G.  Hazzard's  previous 
manner  of  life  and  prior  financial 
ability,  and  upon  other  evidence 
which  need  not  be  recited,  the.  find- 
ings of  the  judge  as  to  their  good 
faith  and  notice  were  warranted. 
Underwood  v.  Winslow,  231  Mass. 
595,  121  N.  E.  524.  It  follows  that 
the  decree  of  the  Superior  Court 
must  be  affirmed,  with  costs  of  the 
appeal,  as  against  the  defendants 
William  Hazzard,  Eacrett,  Lewis, 
and  O'Neil, 

So  ordered. 


ANNOTATION. 

Inference  from  circunutances  of  bad  faith  on  part  of  perMm*  recehrmg  prop- 
erty from  one  who  received  it  from  an  incompetent. 


It  may  be  noted,  in  limine,  that  in 
14  R.  C.  L.  p.  585,  it  is  stated,  as  to 
those  dealing  directly  with  an  incom- 
petent: "If  a  contract  is  made  with 
an  insane  person  by  one  having 
knowledge  of  his  incapacity,  such  con- 
tract may  be  set  aside  on  the  ground 
of  fraud,  and  knowledge  or  informa- 
tion, such  as  would  lead  a  prudent 
person  to  the  belief  that  the  other 
party  to  the  contract  is  of  unsound 
mind,  is  such  evidence  of  bad  faith 
as  will  avoid  the  contract.  The  ques- 
tion as  to  just  what  will  be  sufficient 
to  charge  one  with  notice  of  the  other 
contracting  party's  mental  incapacity 
depends  largely  upon  the  circum- 
stances of  the  particular  case,  and  it 
has  been  held  that  knowledge  that 
one  is  an  invalid  is  not  necessarily 
knowledge  of  his  insanity." 

The  present  annotation,  however, 
is  concerned  with  persons  who  did 
not  deal  directly  with  the  incompetent. 

In  the  reported  case  (Puffer  v. 
Hazzard,  ante,  63)  it  appeared  that 
a  white  woman  under  an  insane  delu- 
sion had  made  gifts  of  chattels  and  of 
over  $5,000   in   money  to   a  colored 


laborer,  who,  after  a  complaint  against 
him  for  larceny  of  the  property,  gave 
his  brother  $500,  and  paid  to  lawyers 
$2,000,  and  to  a  person  who  furnished 
him  bail  $450.  And  it  was  held  that 
the  facts  stated  in  the  case  warranted 
the  finding  that  the  persons  to  whom 
he  made  such  gifts  and  payments 
were  charged  with  notice  that  the 
money  belonged  to  the  woman,  and 
consequently  must  be  paid  over  to  her. 
In  Moore  v.  Hershey  (1879)  90  Pa. 
196,  a  suit  by  the  indorsee  of  a  note 
against  the  maker,  the  defendant 
pleaded  nonassumpsit,  and  gave 
notice  to  plaintiff  that  he  would  be 
required  to  prove  the  consideration 
paid  by  him  for  the  note;  the  defense 
was  the  lunacy  of  the  maker,  that  he 
received  no  consideration  for  the  note, 
and  that  the  plaintiff  knew  at  the 
time  he  bought  it  that  the  maker 
had  received  no  value  for  it;  the  plain- 
tiff, having  testified  as  to  the  amount 
he  gave  for  the  note,  was  then  asked 
certain  questions  upon  cross-examina- 
tion as  to  his  knowledge  of  the 
original  consideration,  which,  upon 
objection,  were  ruled  out  by  the  court. 
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The  court  said:  "The  objection  that 
the  questions  referred  to  were  not 
proper  cross-examination  was  not 
well  taken.  The  plaintiff  had  taken 
the  stand  t.  prove  that  he  was  a 
bona  flde  holder,  upon  notice  by  the 
defendant's  counsel  to  prove  th?  con- 
sideration paid  for  the  note.  It  cer- 
tainly affected  the  bona  fides  of  his 
holding  if  he  knew  the  note  had  been 
obtained  from  Moore  upon  a  worthless 
consideration,  and  in  this  view  the 
questions  referred  to  .  .  .  ought 
to  have  been  allowed."  It  was  also 
held  that  the  defendant  vras  entitled 
to  show  that  he  received  no  considera- 
tion for  the  note,  that  the  note  was 
given  pending  proceedings  in  lunacy, 
and  that  the  plaintiff  had  admitted  in 
conversation  that  the  defendant  had 
not  received  value. 

But  in  Coburn  v.  Raymond  (1904) 
76  Conn.  484,  100  Am.  St.  Rep.  1000, 
67  Atl.  116,  where  a  woman  of  some 
mind,  but  unable  to  understand  a 
deed,  executed  a  quitclaim  deed  to 
her  brother,  thus  releasing  a  mort- 
gage, and  at  the  same  time  the  de- 
fendants Rajrmond,  for  value,  took  a 
deed  of  the  land  from  the  brother, 
also  a  deed  of  other  land  from  the 
brother  and  mother,  the  court  said: 
"There  remains  to  inquire  whether 
the  defendants  Raymond  stand  in  the 
position  of  bona  fide  grantees,  in  ig- 
norance of  Helmina  Jennings's  inca- 
pacity. The  report  finds  that  none 
of  the  allegations  of  fraud  and  con- 
spiracy on  their  part  were  true;  that 
they  supposed  they  were  dealing  with 
Francis  M.  Jennings  alone;  that 
they  did  not  know  that  Helmina 
did  not  have  sufficient  capacity  to 
make  a  deed;  and  that  neither  their 
bookkeeper  nor  their  attorney,  who 
were  sent  to  procure  the  execution 
of  the  deeds,  observed  that  she  was 
not  competent  to  understand  them. 
It  is,  indeed,  found  that  Thomas  I. 
Raymond  had  met  Helmina  some  years 
before,  and  knew  that  she  was  not 
of  average  mental  ability.  But 
average  mental  capacity  is  not  re- 
quired for  the  execution  of  a  valid 
deed.  Hale  v.  Hills  (1830)  8  Conn. 
89.     The  land  records  showed,  con- 


cerning the  chain  of  title  of  the  land 
in  question,  that  Helmina's  mother 
and  all  her  three  brothers  and  sisters 
had  dealt  with  her  as  one  having 
capacity.  Her  then  interest  was  one 
thus  created.  Her  mother,  not  to 
mention  her  brother  of  the  same 
household,  was  a  participant  with  her 
in  the  present  transaction,  and  stood 
by  as  she  executed  her  conveyance. 
Clearly  the  defendants  Raymond  were 
not,  under  all  the  circumstances, 
negligent  in  assuming  and  believing 
that  her  deficiency  in  mentality  was  ^ 
not  such  as  to  make  her  incapable  of 
executing  a  valid  deed." 

In  Groff  V.  Stitzer  (1910)  77  N.  J. 
Eq.  260,  31  L.R.A.(N.S.)  1159,  77  Atl. 
46,  a  bank  accepted  stock  standing 
in  the  name  of  a  third  party,  indorsed 
in  blank  as  security  for  a  loan  to  one 
of  its  customers;  it  had  notice  that 
the  owner  of  the  stock  was  an 
invalid,  and  the  cashier  wrote  asking 
her  if  the  indorsement  was  genuine 
and  received  a  reply  signed  by  her, 
confirming  the  signature;  it  subse- 
quently appeared  that  the  invalid  was 
of  unsound  mind.  It  was  held,  that 
notice  to  the  bank  that  the  owner  was 
an  invalid  was  not  notice  that 
the  owner  was  of  unsound  mind,  and 
that,  under  the  circumstances,  the 
bank  was  entitled  to  a  lien  upon  the 
stock  for  the  residue  of  the  debt  of 
its  customer  thereon,  after  first 
exhausting  its  remedy  against  other 
collateral  for  the  same  debt,  and 
against  its   customer  individually. 

Wolf  V.  Edwards  (1902)  106  La. 
477,  31  So.  58,  arose  under  a  statute 
providing  that  "no  act  anterior  to  the 
petition  for  the  interdiction  shall  be 
annulled,  except  where  it  shall  be 
proved  that  the  cause  of  such  inter- 
diction notoriously  existed  at  the 
time  when  the  acts,  the  validity  of 
which  is  contested,  were  made  or 
done,  or  that  the  party  who  contracted 
with  the  interdicted  person  could  not 
have  been  deceived  as  to  the  situa- 
tion of  his  mind."  In  that  case  a 
woman,  in  March,  1899,  executed 
notes  and  a  mortgage  to  be  negotiated, 
and  her  elder  son,  April  3,  1899, 
negotiated  them  to  one  Hero  for 
value,  receiving,  in  part,  cash  (check). 
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and  in  part  a  former  note  of 
the  same  maker;  Hero,  in  December, 
1899,  sold  the  obligations  to  the  plain- 
tiff for  value;  interdiction  proceed- 
insrs  against  the  maker,  taken  at  the 
instance  of  her  married  daughters, 
were  begun  April  11,  1899,  and  cul- 
minated April  26th  in  a  judgment  of 
interdiction,  which  was  published  in 
two  of  the  New  Orleans  newspapers 
from  and  inclusive  of  May  4th  to  and 
inclusive  of  June  3d;  all  the  parties 
resided  in  New  Orleans;  the  maker 
had  been  in  the  habit  of  lending  her 
name  and  credit  to  her  son,  and 
Hero  had  repeatedly,  prior  to  his  ac- 
quisition of  the  note  sued  on,  dis- 
counted her  paper  at  the  request  of 
the  son.  The  court  said  there  was 
no  proof  that  any  cause  for  interdic- 
tion of  the  maker  notoriously  existed, 
either  at  the  time  she  executed  the 
note,  or  at  the  time  Hero  acquired 
the  same,  nor  was  there  proof  that 
Hero,  at  either  date,  knew  of  her 
mental  unsoundness,  and  continued: 
"The  circumstance  that  he  and  this 
son  were  brothers-in-law — had  both 
married  into  the  family  of  Mr.  0.  C. 
Oliver — is  not  sufficient  to  charge  him 
with  knowledge  of  the  mental  un- 
soundness of  the  mother  of  his 
brother-in-law,  supposing  it  to  be 
true  that  such  mental  unsoundness 
existed  at  the  time  the  note  was 
executed,  and  at  the  time  he  nego- 
tiated it.  Neither  is  it  sufficient  to 
charge  him  with  knowledge  that  the 
instrument  originated  in  fraud  and 
illegality  on  the  part  of  the  son,  if 
it  be  true  that  such  was  the  case." 
The  court  said  further,  as  to  the 
plaintiff:  "Though  Wolf  acquired 
the  note  from  Hero  subsequent  to 
the  interdiction  and  its  publication, 


he  is  entitled  to  claim  and  assert  the 
same  rights  in  and  to  it  that  his 
transferrer  had.  In  point  of  fact 
Wolf  had  no  knowledge  whatever  of 
the  mental  unsoundness  of  the  maker 
of  the  note,  or  of  the  interdiction 
proceedings  that  had  been  taken,  or 
of  the  judgment  of  interdiction.  He 
had  not  seen  or  been  told  of 
the  publication  of  this  judgment.  He 
bought  the  note  as  an  investment, 
in  good  faith,  for  value,  before  its 
maturity."  (The  report  indicates  that 
the  maker  received  benefit,  but 
whether  she  received  the  full  benefit 
does  not  appear.) 

Reference  may  be  made  in  this  con- 
nection to  Bevins  v.  Lowe  (1914)  159 
Ky.  439,  167  S.  W.  422,  where,  it  hav- 
ing been  held  that  the  alleged 
incompetency  of  the  grantor  was  not 
shown,  even  as  against  the  grantee, 
his  father-in-law,  the  court  said 
further:  "Nor  was  it  shown  that 
Mrs.  Slater,  to  whom  the  land  was 
conveyed  by  her  father,  0.  B.  M.  Lowe, 
had  actual  knowledge  of  the  mental 
incapacity  alleged  and  claimed  to 
have  existed  upon  the  part  of  John 
B.  Harris  at  the  date  of  conveyance 
sought  to  be  canceled,  even  assuming 
that  such  incapacity  existed;  neither 
were  facts  shown  sufficient  to  charge 
her  with  knowledge  thereof." 

It  may  be  noted  that  in  Ashcraft 
V.  DeArmond  (1876)  44  Iowa,  229, 
where  it  was  claimed  that  a  woman 
who  joined  in  a  deed  had  not 
sufficient  mental  capacity  to  contract, 
the  court  held,  first,  that  the  grantee 
was  an  innocent  purchaser  for  value, 
and,  secondly,  that  therefore  the 
grantee's  grantee  took  a  good  title, 
even  if  he  himself  had  notice  of  an 
equitable  claim.  B.  B.  B. 


E.  A.  CARR  et  al. 

V. 

CITY  OF  KNOXVILLE  FOR  USE  OF  HENRY  A.  MONDAY,  Plff.  in 

Certiorari. 

Tennesaee  Supreme  Court  — Octohen  SI,  1921. 

(144  Tenn.  483,  234  S.  W.  328.) 

Bends — patrolman — ^liability  to  individual. 

1.  One  unlawfully  shot  by  a  patrolman  in  an  attempt  to  arrest  him  has 
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no  right  of  action  upon  the  bond  given  by  the  patrolman  to  the  city,  con- 
ditioned that  he  will  well  and  truly  perform  all  such  duties  as  may  be 
required  of  him  in  his  office,  and  well  and  truly  serve  the  city. 
[See  note  on  this  question  beginning  on  page  73.] 

Judgment  —  form  —  action  on  bond  a  city  patrolman,  brought  by  the  city 

—  individual  liability.  ^      ^^  ^  j-  .     ^  ^     ^j 

2,  No  individual  judgment  can  be  ■'  ' 

entered  in  an  action  upon  the  bond  of  wrongful  act. 


Cestiosari  to  the  Court  of  Civil  Appeals  to  review  a  judgment  reversing 
a  judgment  in  plaintiff's  favor  and  dismissing  an  action  brought  to  re- 
cover damages  for  acts  of  defendant  Carr,  in  alleged  violation  of  the  terms 
and  conditions  of  his  official  bond.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  S.  E.  Hodges,  for  plaintiff  in 
certiorari : 

The  court  erred  in  holding  that  there 
was  no  liability  on  the  part  of  the 
sureties  on  the  policeman's  bond,  in 
the  absence  of  statutory  authority, 
and  that  the  state  statutes  could  not 
be  construed  as  affording  a  cause  of 
action. 

Bixby  V.  Smith,  3  Hun,  60;  Critten- 
den V.  Terrill,  2  Head,  588;  State  use 
of  Cardin  v.  McClellan,  113  Tenn.  616, 
85  S.  W.  267,  3  Ann.  Cas.  992;  McLen- 
don  V.  State,  92  Tenn.  520,  21  L.R.A. 
738,  22  S.  W.  200;  Smith  v.  Thomas,  1 
Shannon,  Cas.  665;  22  R.  C.  L.  506,  § 
190;  Leger  v.  Warren,  51  L.R.A.  222, 
note ;  Hurd  v.  State,  119  Tenn.  592, 108 
S.  W.  1064;  State  ex  rel.  Terry  v. 
Blakemore,  7  Heisk.  638;  Stearns, 
Suretyship,  pp.  274,  275,  et  seq.,  §  164; 
Clancy  v.  Kenworthy,  74  Iowa,  740,  7 
Am.  St.  Rep.  508,  35  N.  W.  427;  Steph- 
enson v.  Sinclair,  14  Tex.  Civ.  App. 
133,  36  S.  W.  137;  Brown  v.  Weaver,  76 
Miss.  7,  42  L.R.A.  423,  71  Am.  St.  Rep. 
512,  23  So.  388  ;■  Deason  v.  Gray,  189 
Ala.  672,  66  So.  646;  People  use  of 
Johnson  v.  Morgan,  188  III.  App.  250; 
Johnson  v.  Williams,  111  Ky.  289,  54 
L.R.A.  220,  98  Am.  St.  Rep.  416,  63  S. 
W.  759 ;  Kopplekom  v.  Huffman,  12  Neb. 
95, 10  N.  W.  577;  Growbarger  v.  United 
States  Fidelity  &  G.  Co.  126  Ky.  118,  11 
L.R.A.(N.S.)  758, 128  Am.  St.  Rep.  274, 
102  S.  W.  873;  Com.  use  of  Rosenthal 
V.  Teel,  33  Ky.  L.  Rep.  741,  111  S.  W. 
340;  Connelly  v.  American  Bonding  & 
T,  Co.  113  Ky.  903,  69  S.  W.  959. 

Mr.  W.  T.  Kennerly,  for  defendants 
in  certiorari: 

The  contract  of  the  sureties  upon  an 
official  bond  is  subject  to  strict  con- 
struction, and  they  undertake  nothing 
which  is  not  written  within  the  letter 
of  the  contract. 


2  Abbott,  Mun.  Corp.  pp.  16-17;  De- 
troit Sav.  Bank  v.  Ziegler,  49  Mich.  157, 
43  Am.  Rep.  456,  13  N.  W.  496. 

Before  sureties  on  an  official  bond 
executed  under  our  statutes  can  be 
held,  they  must  be  expressly  bound  by 
the  terms  of  the  bond  itself,  for  the 
act  which  is  charged  as  a  breach  of 
said  bond. 

Matlock  v.  State  Bank,  7  Yerg.  90; 
McLendon  v.  State,  92  Tenn.  520,  21 
L.R.A.  738,  22  S.  W.  200;  Eaton  Rapids 
use  of  Snyder  v.  Stump,  127  Mich.  1, 
89  Am.  St.  Rep.  451,  86  N.  W.  438; 
State  ex  rel.  Bailey  v.  Nichol,  8  Lea, 
657;  Alexander  v.  Ison,  107  Ga.  745, 
33  S.  E.  657. 

Mr.  R  H.  Beeler  also  for  defendants 
in  certiorari. 

Hall,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the 
city  of  Knoxville,  for  Qie  use  of 
Henry  A.  Monday,  against  E.  A. 
Carr,  James  T.  Kennedy,  and  Bob 
Alexander,  to  recover  $2,000  as 
damages,  upon  the  following  state 
of  facts: 

On  or  about  June  27,  1919,  E.  A. 
Carr  was  duly  elected  supernumer- 
ary patrolman  for  the  city  of  Knox- 
ville, a  municipal  corporation  char- 
tered and  organized  under  the  laws 
of  the  state  of  Tennessee.  Carr,  on 
or  about  June  30,  1919,  took  the 
oath  of  office,  and  entered  into  a 
bond  with  the  city  of  Knoxville  in 
the  sum  of  $2,000,  with  James  T. 
Kennedy  and  Bob  Alexander  as 
sureties  thereon,  which  bond  was 
duly  approved  by  the  mayor  of  the 
city  of  Knoxville  and  its  attorney, 
and  was  duly  filed  with  the  city 
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recorder  of  said  city.  This  was  all 
done  in  accordance  with  the  pro- 
visions of  a  certain  ordinance  of 
said  city,  which  was  passed  and  be- 
came effective  on  or  about  August 
14,  1891,  and  appears  in  the  Code 
of  said  city  at  §  33  thereof. 

After  the  execution  of  said  bond 
Carr  entered  upon  his  official  duties 
as  such  supernumerary  patrolman. 
The  bond  which  Carr  entered  into 
with  the  city  of  Knoxville  is  con- 
ditioned that  he,  as  such  supernu- 
merary patrolman,  "shall  well  and 
truly  perform  all  such  duties  as  may 
be  required  of  him  in  said  office  of 
supernumerary  patrolman  by  the 
said  city  of  Knoxville  and  by  the 
ordinances  of  said  corporafion;" 
and,  further,  that  "in  all  his  acts 
as  such  supernumerary  patrolman 
well  and  faithfully  serve  said  city, 
and  shall  well  and  truly  collect  such 
fines  and  other  revenue  placed  in 
his  hands  that  may  be  due  said  cor- 
poration, arising  from  the  violation 
of  the  ordinances  of  said  corpora- 
tion, properly  account  for  all  city 
property  which  may  come  into  his 
possession,  and  hold  the  said  cor- 
poration harmless,"  in  which  event 
said  obligation  shall  be  void,  other- 
wise to  remain  in  full  force  and 
effect. 

On  or  about  October  5,  1919, 
while  acting  in  his  capacity  as  a 
patrolman  of  the  city  of  Knoxville, 
at  or  near  Elm  street,  in  said  city, 
Carr  arrested  Henry  A.  Monday 
for  the  violation  of,  in  his  presence, 
a  certain  traffic  ordinance  of  the 
city  with  respect  to  operating  a 
certain  automobile  in  his  charge 
and  under  his  control,  at  night 
without  lights,  and  for  disorderly 
conduct,  which  was  also  a  violation 
of  an  ordinance  of  said  city. 

Carr,  after  arresting  Monday, 
searched  him  and  ordered  him  to 
alight  from  the  automobile,  which 
order  Monday  comphed  with,  but, 
upon  alighting  from  the  automobile, 
Monday  attempted  to  escape  from 
Carr  by  running  away,  and  when 
he  had  reached  a  distance  of  about 
50  or  60  feet  from  Carr,  and  while 


still  in  flight,  he  was  shot  by  Carr 
and  severely  wounded. 

The  declaration  avers  that  the 
shooting  was  done  by  Carr,  in  his 
official  capacity,  wilfully,  mali- 
ciously, unlawfully,  and  negligently, 
and  in  violation  of  the  terms  and 
conditions  of  his  official  bond  here- 
inbefore referred  to,  and  a  recovery 
was  sought  of  Carr  and  his  sure- 
ties on  his  said  bond. 

The  defendants  demurred  to  the 
declaration  upon  grounds,  among 
others,  as  follows: 

(1)  No  right  of  action  accrued 
to  Monday  on  said  bond  because  its 
terms  and  provisions  do  not  protect 
the  public  generally,  or  any  individ- 
ual or  individuals,  against  injury 
by  the  wrongful  act  or  acts  of  said 
officer. 

(2)  That  the  bond  of  Carr  was 
executed  only  for  the  protection  of 
the  city  of  Knoxville,  and  not  for 
the  protection  of  persons  who  might 
be  injured  by  him  in  the  discharge 
of  his  duties  as  such  patrolman. 

This  demurrer  was  overruled  by 
the  trial  judge,  after  which  de- 
fendants pdeaded  to  the  declaration, 
entering  pleas  of  not  guilty.  The 
defendants  Kennedy  and  Alexander 
interposed  a  further  plea  to  the  ef- 
fect that,  according  to  the  terms 
of  the  bond  sued  on,  they  could  not 
be  held  liable  as  sureties  on  said 
bond  for  the  injuries  sustained  by 
Monday  as  the  result  of  the  unlaw- 
ful and  wrongful  act  of  their  prin- 
cipal, Carr,  while  acting  in  his  of- 
ficial capacity  as  such  patrolman. 

The  case  was  heard  before  the 
court  and  a  jury,  and  upon  the  con- 
clusion of  all  the  evidence  defend- 
ants moved  the  court  to  direct  tiie 
jury  to  return  a  verdict  in  their  fa- 
vor, which  motion  was  overruled. 
To  this  action  of  the  court  defend- 
ants excepted. 

Upon  the  submission  of  the  case 
to  the  jury  a  verdict  was  returned 
against  all  of  said  defendants,  and 
in  favor  of  the  plaintiff  Monday,  for 
$525.  All  of  said  defendants  sea- 
sonably moved  for  a  new  trial,  and 
their  motion  being  overruled  and 
judgment    entered    in    accordance 
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witJi  the  verdict  of  the  juiy,  they 
appealed  to  the  court  of  civil  ap- 
peals from  the  judgrment  rendered 
against  them,  and  assigned  numer- 
ous errors. 

Upon  a  consideration  of  the  case 
by  tiiat  court  the  judgment  of  the 
trial  court  was  reversed  and  Mon- 
day's suit  was  dismissed.  The  court 
of  civil  appeals  was  of  the  opinion 
that  the  trial  court  should  have 
sustained  the  demurrer  of  the  de- 
fendants, but,  having  refused  to  do 
so,  he  should  have,  in  any  event, 
sustained  the  defendants'  motion 
for  a  directed  verdict. 

The  case  is  now  before  this  court 
upon  the  plaintiff's  petition  for  writ 
of  certiorari  and  for  review. 

We  are  of  the  opinion  that  there 
is  no  error  in  the  judgment  of  the 
court  of  civil  appeals.  The  bond 
upon  which  the  plaintiffs  action  is 
Bond^patroi.  predicated  was  not 
man— liability  given  for  his  bene- 
to  individ.«i.       fl^   ^^  protection. 

It  was  given  alone  for  the  benefit 
and  protection  of  the  city  of  Knox- 
ville. 

In  Matlock  v.  State  Bank,  7  Yerg. 
91,  it  was  held  that  sureties  on  an 
official  bond  made  in  pursuance  of 
our  statutes  can  oqly  be  held  liable 
according  to  the  express  terms  of 
the  bond  itself  for  a  breach  thereof. 

In  State  ex  rel.  Bailey  v.  Nichol, 
8  Lea,  657,  it  was  held  that  an  in- 
dividual cannot  bring  suit  upon  the 
official  bond  of  a  clerk,  to  have  him 
account  for  revenue  or  wrong  done 
him  by  such  clerk;  such  bond  being 
given  to  the  state  by  the  clerk  for 
the  faitiiful  performance  of  his  of- 
ficial duties,  and  to  indemnify  it 
against  delinquency.  Judge  Free- 
man, in  the  course  of  his  opinion, 
said:  "Such  is  the  plain  meaning 
of  its  terms  [referring  to  the 
bond],  and,  from  the  nature  of  the 
case,  unless  otherwise  directed  by 
statute,  would  be  its  object.  It  cer- 
tainly was  not  intended  to  be  opera- 
tive in  favor  of  individual  citizens 
for  any  wrong  done  to  them  by  the 
officer." 

To  the  same  effect  is  the  holding 
of  the  court  in  the  case  of  Eaton 


Rapids  use  of  Snyder  v.  Stump, 
127  Mich.  1,  89  Am.  St.  Rep.  451, 
86  N.  W.  438.  In  this  case  it  was 
held  that  an  action  on  a  bond  given 
by  a  city  marshal  cannot  be  main- 
tained for  the  use  and  benefit  of  a 
third  person,  unless  expressly  au- 
thorized by  statute. 

In  Alexander  v.  Ison,  107  Ga. 
745,  33  S.  E.  657,  it  was  held  that 
a  citizen  upon  whom  a  tort  has  been 
committed  by  the  chief  of  police  of 
a  city  has  no  right  of  action  there- 
for against  him  and  his  sureties  up- 
on a  bond  executed  in  pursuance  of 
a  provision  of  the  charter  of  the 
city  that  such  official  shall  give  bond 
in  such  sum,  and  with  such  secu- 
rity, and  shall  take  such  oath  before 
entering  upon  the  discharge  of  his 
duties,  as  the  mayor  and  council 
may  prescribe,  and  conditioned 
that  he  s^all  well  and  truly  demean 
himself  in  the  office  to  which  he  has 
been  elected,  and  well  and  truly  ac- 
count for  all  moneys  coming  into 
his  hands  by  reason  of  said  office. 

The  court  in  that  case  said :  "Up- 
on general  principles,  a  citizen  uiwn 
whom  the  chief  of  police  committed 
a  tort  would  have  no  such  right,  for 
the  obvious  reason  that  there  is  no 
privity  of  contract  between  him 
and  the  bonded  officer  or  his  sure- 
ties. Being  an  entire  stranger  to 
the  contract,  it  would  require  ex- 
press legislative  authority  to  give 
him  a  right  of  action  thereon." 

It  is  not  shown  that  the  bond 
sued  on  in  the  instant  case  was  one 
authorized  or  required  by  any  pro- 
vision of  the  city  charter.  So  far 
as  the  record  shows,  the  only  au- 
thority for  this  bond  is  the  ordi- 
nance hereinbefore  referred  to,  and 
whicn  reads  as  follows :  "All  police- 
men, before  entering  upon  the 
discharge  of  their  duties,  shall  file 
with  the  recorder  bonds  in  such 
penalty  as  the  mayor  shall  require, 
conditioned  for  the  faithful  per- 
formance of  their  duties,  and  signed 
by  two  sureties  to  be  approved  by 
the  mayor." 

This  ordinance  does  not  author- 
ize suits  by  third  parties  on  the 
bonds  of  policemen  given  in  accord- 
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the  provisions  of  said     appeals  committed  error  in  adjudg- 
ing the  costs  of  the  case  against 


ance  with 

ordinance.  In  other  words,  there 
is  an  entire  absence  of  statutory 
authority  for  suits  of  this  nature 
by  third  parties  on  bonds  of  police- 
men of  the  city  of  Knoxville. 

By  subsec.  3  of  §  1092  of  Shan- 
non's Annotated  Code,  a  right  of 
action  is  given  on  official  bonds  of 
state  and  county  officials  for  the 
use  and  benefit  of  every  person  who 
in  injured  by  any  wrongful  act  com- 
mitted by  such  officer  under  color 
of  his  office,  as  by  failure  to  per- 
form, or  the  improper  or  negligent 
perfqrmance  of,  the  duties  imposed 
upon  him  by  law.  This  statute, 
however,  has  no  application  to  mu- 
nicipal officers. 

This  suit  being  brought  solely 
and  alone  on  the  bond  of  Carr,  and 
in  the  name  of  the  city  of  Knox- 
ville, for  the  use  of  Monday,  there 
can  be  no  recovery 
foi^^JtioB  on  against  any  of  said 
i.diTid-  defendants,  for  the 
reasons  stated. 

It  is  insisted  that  the  court  of  civil 


kl  liability. 


the  appellant  Monday  and  his 
surety  on  what  the  court  of  civil 
appeals  treated  as  his  prosecution 
bond,  his  insistence  being  that  the 
bond  was  not  a  prosecution  bond 
for  costs  in  the  event  he  failed  to 
prosecute  his  suit  with  effect,  but 
was  an  indemnity  bond  given  to  the 
city  of  Knoxville,  in  whose  name 
the  suit  was  brought,  to  indemnify 
said  city  against  any  costs  that 
might  be  adjudged  against  it  by 
reason  of  his  failure  to  prosecute 
said  suit  with  effect;  and  the  rec- 
ord showing  that  no  costs  were 
adjudged  against  the  city  of  Knox- 
ville, no  judgment  could  legally  be 
rendered  in  its  favor  on  said  bond. 

We  think  there  was  no  error  in 
the  judgment  of  the  Court  of  Civil 
Appeals  in  this  regard.  We  think 
the  intent,  meaning  and  object  of 
the  bond  was  to  secure  the  costs  of 
t^e  case. 

The  judgment  is  in  all  things  af- 
firmed. 


ANNOTATION. 
Right  <rf  individual  to  mwinfain  action  on  bond  of  peace  officer. 


Generally  as  to  liability  of  public 
officer  or  his  bond  for  the  defaults 
and  misfeasances  of  his  clerks,  as- 
sistants, or  deputies,  see  annotation 
in  1  A.L.R.  222,  and  12  A.L.R.  980. 
And  as  to  liabilities  of  sureties  on 
police  officer's  bond  for  unlawful  ar- 
rest without  a  warrant,  see  annotation 
in  3  A.L.R.  1623. 

The  present  annotation  is  confined 
to  cases  dealing:  with  criminal  process 
or  preservation  of  the  public  peace; 
cases  involving  the  acts  of  peace 
officers  in  connection  with  civil  proc- 
ess not  being  treated  herein.  And 
it  has  been  assumed  for  the  purpose 
of  the  annotation  that  there  has  been 
a  breach  of  duty  or  wrongful  act 
committed  by  the  officer  for  which 
the  bond  is  liable  at  the  suit  of  a 
proper  party,  so  that  the  question  is 
whether  the  bond  is  for  the  benefit 
of  individuals,  as  distinguished  from 
one  merely  for  the  protection  of  the 


public,  and  not  whether,  in  any 
particular  case,  the  act  complained 
of  is  one  covered  by  the  bond.  In 
other  words,  the  question  is  whether 
or  not  an  individual  may  maintain  an 
action  in  his  own  name  upon  the 
bond  of  a  peace  officer  for  acts  con- 
nected with  the  service  of  criminal 
process,  or  done  by  him  while  alleged 
to  have  been  performing  his  duty  to 
preserve  the  public  peace. 

The  majority  of  the  few  decisions 
upon  the  question  of  the  right  of  an 
individual  to  maintain  an  action 
upon  the  bond  of  a  peace  officer  run- 
ning to  the  public,  and  conditioned 
upon  the  faithful  performance  of  his 
duties  as  a  guardian  of  the  law,  are 
to  the  effect  that  such  an  ac- 
tion cannot  be  maintained  by  a 
stranger  to  the  contract,  such  as  an 
individual  member  of  the  public,  to 
recover  damages  or  penalty  for  in- 
juries sustained  by  him  at  the  hands 
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of  the  officer;  at  least,  in  the  absence 
of  legislation  expressly  giving  him 
a  right  of  action  on  the  bond.  The 
following  cases  support  this  rule: 
Alexander  v.  Ison  (1899)  107  Ga.  745, 
33  S.  E.  657;  Gushing  v.  Lickert 
(1907)  79  Neb.  384,  112  N.  W.  616; 
Cabb  v.  Knoxville  (reported  here- 
with) ante,  69;  United  States  Fidel- 
ity &  G.  Co.  V.  Jasper  (1909)  56  Tex. 
Civ.  App.  236,  120  S.  W.  1145; 
United  States  Fidelity  &  G.  Co.  v. 
Crittenden  (1910)  62  Tex.  Civ.  App. 
283,  131  S.  W.  232,  And  see  Hopkins 
V.  Watts  (1914)  141  Ga.  345, 
80  S.  E.  1001. 

Thus,  in  the  reported  case  (Carr  v. 
Knoxville,  ante,  69),  proceeding 
upon  the  theory  that  the  bond  of  a 
public  officer  can  only  be  proceeded 
against  in  accordance  with  the  ex- 
press terms  thereof,  and  that  a  bond 
of  a  peace  officer,  given  to  a  city,  and 
conditioned  upon  the  faithful  per- 
formance of  his  duties,  was  not  for 
the  benefit  of  individuals,  it  was  held 
that  one  unlawfully  shot  by  a  police- 
man in  an  attempt  to  arrest  him  had 
no  right  of  action  upon  the  officer's 
bond  to  the  city,  conditioned  that  he 
would  well  and  truly  perform  all 
such  duties  as  might  be  required  of 
him  in  his  office,  and  well  and  truly 
serve  the  city.  Alexander  v.  Ison 
(Ga.)  supra,  which  was  an  action 
by  an  individual  upon  a  sheriff's  bond, 
is  set  out  and  quoted  in  the 
Casr  Case.  And  in  Gushing  v.  Lickert 
(1907)  79  Neb.  384,  112  N.  W.  616, 
supra,  it  was  held,  following  Alex- 
ander v.  Ison  (Ga.)  supra,  that  an 
individual  could  not  maintain  an  ac- 
tion on  a  policeman's  bond,  given  by 
him  for  the  faithful  discharge  of 
his  duties,  etc.,  and  in  which  the 
city  was  named  as  the  obligee.  The 
court  reasoned  that  since  the  bond 
itself  did  not  give  individuals  the 
right  to  sue  for  damages  sustained 
at  the  hands  of  patrolmen,  and  it 
was  not  shown  that  the  ordinance  un- 
der which  the  bond  was  given  was 
intended  to  give  such  protection, 
there  could  be  no  recovery.  It  was 
said  that  one  not  a  party  to  a  bond 
can  maintain  an  action  thereon  only 
when   it  was  given  for  his  benefit, 


or  when  there  is  legislative  authority 
for  the  bringing  of  such  an  action. 
And  in  United  States  Fidelity  &  G.  Co. 
v.  Jasper  (1909)  56  Tex.  Civ.  App. 
236,  120  S.  W.  1145,  supra,  in  hold- 
ing that  an  individual  who  had  been 
maliciously  assaulted  by  a  policeman 
could  not  maintain  an  action  on  the 
officer's  bond  given  to  the  city  to  se- 
cure the  faithful  and  impartial  per- 
formance of  his  duties,  the  court  said : 
"Plaintiff  in  error,  within  due  time, 
sued  out  the  present  writ  of  error, 
and,  among  other  things,  contends 
that  the  judgment  was  unauthorized, 
in  that  the  petition  upon  which  it  is 
predicated  contained  no  allegation  of 
an  ordinance  or  law  of  the  city  of  Ft. 
Worth,  authorizing  suits  by  individu- 
als upon  such  bonds  as  the  one  sued 
upon.  We  are  of  opinion  that  the  con- 
tention must  be  sustained.  The  obli- 
gation of  the  surety  cannot  be  ex- 
tended beyond  the  terms  of  his  bond, 
or  to  those  not  parties  thereto. 
While  the  judgment  imports  the  truth 
of  every  material  allegation  of  fact 
made  in  the  petition,  inferences  can- 
not be  indulged  beyond  this.  The 
policeman  Haynie  must,  therefore,  be 
held  liable  to  defendant  in  error  for 
the  unlawful  assault  exhibited  by  the 
pleading  upon  which  the  judgment 
rests,  but  plaintiff  in  error,  as  appears 
from  the  petition,  not  being  a  party 
to  such  assault,  and  the  bond  given 
by  plaintiff  in  error  to  secure  the 
faithful  and  impartial  discharge  of 
Haynie's  duties  as  a  policeman  hav- 
ing been  made  to  the  city  of 
Ft.  Worth,  is  not  liable  to  defendant 
in  error,  in  the  absence  of  averment 
that  the  bond  was  executed  for  the 
benefit  of  persons  not  parties  thereto, 
and  in  the  absence  of  an  ordinance 
of  the  city  authorizing  suits  upon 
such  official  bonds  by  persons  injured 
by  the  unlawful  acts  of  its  police- 
man." And  again,  in  United  States 
Fidelity  &  G.  Co.  v.  Crittenden  (1910) 
62  Tex.  Civ.  App.  283,  131  S.  W.  232, 
supra,  in  holding  that  a  person  who 
had  been  assaulted  and  wrongfully 
imprisoned  by  a  police  officer  could 
not  maintain  an  action  on  the  officer's 
bond,  the  court  said:  "The  bond, 
it  is  seen,  is  an  official  bond,  payable 
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to  the  city  of  Ft.  Worth,  and  con- 
ditioned on  the  faithful  performance 
of  official  duties.  Unless  there  be 
some  express  provision  of  law,  which 
would  be  read  into  the  bond  as  a  part 
thereof,  authorizing  suit  upon  such 
official  bond  by  an  individual  for  a 
wrong  done  him  by  an  officer,  then  the 
well-settled  principle  of  law  that  the 
obligation  of  a  surety  cannot  be  ex- 
tended beyond  the  terms  of  his  bond, 
or  to  one  not  a  party  thereto,  would 
seem  to  be  applicable,  as  the  bond 
only  created  relations  between  the 
city  as  an  entity  which  the  official 
represented  and  such  official.  .  .  . 
Looking  to  the  charter  of  the  city  of 
Ft.  Worth,  which  we  are  required  by 
§  130,  p.  127,  Sp.  Laws  1907,  to  take 
judicial  cognizance  of,  there  is  no 
provision  found  in  the  charter 
authorizing  suits  upon  official  bonds 
of  policemen  by  persons  injured  by 
the  unlawful  acts  of  policemen,  or 
any  provision  that  the  bond  so 
required  of  them,  when  executed, 
shall  be  for  the  benefit  of  the  indi- 
vidual who  considers  himself  ag- 
grieved by  misperformance  of  duties 
on  the  part  of  policemen.  There  is 
no  allegation  in  the  petition,  and  it 
does  not  appear  in  the  record,  that 
any  ordinance  of  the  city  authorizes 
suits  upon  such  official  bonds  by  per- 
sons injured  or  aggrieved  by  unlawful 
acts  or  misperformance  of  duties 
of  its  policemen.  It  was  not  claimed 
in  the  petition  that  plaintiff  in  error 
was  a  party  to  the  assault  and  im- 
prisonment. If  such  ordinance  ex- 
isted, it  was  incumbent  on  defendant 
in  error  Crittenden,  in  order  to  main- 
tain a  suit  on  the  bond  against  the 
surety,  to  allege  it;  and,  it  not  being 
alleged,  it  must  be  said  that  the  peti- 
tion showed  no  right  of  recovery." 
And  it  has  been  held. that,  in  the 
absence  of  express  authorization  by 
statute,  an  action  on  a  bond  given 
by  a  city  marshal  to  a  city,  condi- 
tioned that  he  faithfully  discharge  the 
duties  of  his  office  and  lawfully  dis- 
burse all  moneys,  etc.,  cannot  be  main- 
tained by  the  city  for  the  use  and 
benefit  of  a  person  whom  the  marshal 
has  injured  by  arresting  him.  Eaton 
Sapids  use  of  Snyder  v.  Stump  (1901) 


127  Mich.  1,  89  Am.  St.  Rep.  451,  86 
N.  W.  438.  In  reaching  this  conclu- 
sion the  court  sustained  the  conten- 
tion "that  an  action  on  the  bond  could 
not  be  maintained  for  the  use  and 
benefit  of  anyone  except  the  city  of 
Eaton  Rapids,  and  that  only  in  its  own 
interest,"  saying:  "The  court  below 
was  not  in  error  in  holding  that  an 
action  could  not  be  maintained  on  the 
bond. except  in  the  interest  of  the 
city.  The  bond  was  not  given  for 
the  protection  of  third  parties,  but 
for  the  protection  of  the  city  alone. 
This  bond  was  never  assigned 
to  Mr.  Snyder,  nor  has  the  city  ever 
given  any  authority  to  him  to  bring 
suit  on  it.  There  is  no  statute 
in  this  state  providing  that  such  ac- 
tions may  be  brought  on  such  a 
bond,  in  the  interest  of  or  for  the 
benefit  of  a  third  party,  for  damages 
arising  by  the  act  or  omission  of  such 
appointive  officer.  Our  statutes  do 
provide  for  actions  on  official  bonds, 
but  suits  by  third  parties  on  bonds 
given  by  appointive  municipal  officers 
are-  not  included,  and  without  the 
aid  of  some  statute  no  such  suit  can 
be  maintained.  .  .  .  We  think 
the  general  rule  is  that  no  suit  can 
be  maintained  by  third  parties  on  an 
official  bond  unless  some  authority 
can  be  found  in  the  statute  authoriz- 
ing it." 

But  in  Illinois  it  has  been  express- 
ly held  that  a  policeman's  bond 
given  and  expressly  required  to  be 
made  payable  to  a  city,  and  condi- 
tioned upon  the  faithful  performance 
of  his  duties,  etc.,  is  for  the  benefit,  of 
individuals  injured  by  unlawful  acts 
of  such  policeman,  although  the  bond 
does  not  expressly  so  provide.  Cairo 
use  of  Robinson  v.  Sheehan  (1912) 
173  IlL  App.  464;  People  use  of  John- 
son V.  Morgan  (1914)  188  IIL  App. 
250.  In  Cairo  use  of  Robinson  v. 
Sheehan  (IIL)  supra,  in  holding  that 
a  person  wrongfully  assaulted  and 
arrested  by  a  police  constable  could 
sue  on  the  officer's  bond  which  had 
been  given  to  the  city,  on  the  theory 
that  the  bond  would  be  construed  as 
for  the  benefit  of  third  persons,  the 
court  said:  "It  is  also  contended  by 
appellees  that,  as  the  statute  requir- 
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insr  a  bond  to  be  given  by  a  police 
constable  does  not  provide  the  bond 
shall  be  given  for  the  use  and  benefit 
of  a  third  person,  no  recovery  can  be 
had;  and  this  question  is  proper  to 
be  determined  on  the  demurrer.  The 
section  of  the  statute  requiring  such 
bonds  is  §  25  of  chap.  24,  Kurd's 
Statutes,  which,  after  providing  for 
the  oath,  continues  as  follows:  That 
'all  such  officers  .  .  .  shall  -before 
entering  upon  the  duties  of  their 
respective  offices  execute  a  bond  with 
security  to  be  approved  by  the  city 
counsel  ...  in  such  penal  sum 
as  may,  by  resolution  or  ordinance  be 
directed,  conditioned  for  the  faithful 
performance  of  the  duties  of  the 
office  and  the  payment  of  all  moneys 
received  by  such  officer  according 
to  law  and  the  ordinances  of  said 
village.'  It  will  be  observed  the 
above  statute  does  not  expressly  pro- 
vide that  the  bond  shall  be  for  the 
benefit  of  third  persons,  and  in  the 
absence  of  such  provision  it  is  ear- 
nestly insisted  the  bond  is  not  for 
the  benefit  of  third  persons  who  may 
be  injured  by  the  act  or  misconduct 
of  the  police  constable.  Some 
statutes  providing  for  the  execution 
of  official  bonds  expressly  provide 
they  shall  be  for  the  benefit  of  all 
persons  aggrieved  by  the  official  acts 
of  the  officer,  and  where  there  is 
such  provision  no  such  question  can 
arise;  but  where  such  express  pro- 
vision is  absent,  the  authorities  are 
not  in  harmony  upon  the  question  of 
liability.  ...  If,  while  making  an 
arrest,  or  while  a  prisoner  is  in  his 
custody  as  such  policeman,  he  unlaw- 
fully assaults  him,  that  would  be  a 
breach  of  the  condition  that  he  should 
well  and  faithfully  perform  his 
duties.  It  is  difficult  to  understand 
for  whose  benefit  the  condition  was 
made  if  not  for  those  whom  he  might 
unlawfully  assault  while  being  ar- 
rested or  while  under  arrest.  The 
obligee  city  would  have  no  interest 
in  such  malfeasance  of  the  officer  and 
would  not  be  liable  therefor."  And 
in  People  use  of  Johnson  v.  Morgan 
(UL)  supra,  the  court  refused  to  sus- 
tain the  contention  that  no  recovery 
could  be  had  on  the  bond  of  a 
village  marshal  (given  under  the  same 


statute)  by  an  individual  who  had 
been  unlawfully  beaten  and  arrested, 
as  beneficiary  plaintiff,  because  the 
statute  does  not  specifically  prescribe 
such  liability. 

And  in  Soott  v.  Feilschmidt  (1921) 
—  Iowa,  — ,  182  N.  W.  882,  it  was 
held  that  one  illegally  and  wrongfully 
arrested  by  a  policeman  could  main- 
tain an  action  on  his  official  bond 
conditioned  that  he  "without  fear, 
favor,  fraud,  or  oppression,  discharge 
all  the  duties  now  or  hereafter  re- 
quired of  his  office  by  law,"  etc. 
The  court  said  that  "one  suffering 
damage  at  the  hands  of  one  required 
to  give  bond,  by  reason  of  the  breach 
of  the  bond,  may  bring  action  on  the 
bond,  regardless  of  who  is  named 
obligee  therein."  The  report  of  the 
case  does  not  show  who  the  obligee 
in  the  bond  was,  but  one  of  the  objec- 
tions to  the  introduction  of  the  bond 
in  evidence  was  "that  no  privity  of 
contract  exists  between  the  plain- 
tiff and  the  defendant  bonding  com- 
pany;" which  fact,  together  with  the 
statement  of  the  court  to  the  effect 
that  the  nominal  obligee  is  immate- 
rial, indicates  that  the  bond  ran  to 
the  city,  and  was  not  expressly  made 
or  required  to  be  made  for  the  ei- 
press  benefit  of  individuals  injured 
by  a  breach  of  duty  upon  the  part 
of  the  officer. 

And  it  has  been  held  that  a  statute 
providing  that  every  action  shall  be 
prosecuted  in  the  name  of  the  real 
party  in  interest  authorizes  a  private 
person  to  sue  for  breach  of  duty  on 
a  sheriff's  bond  given  to  a  county,  as 
required  by  statute.  Hollister  v.  Hub- 
bard (1899)  11  S.  D.  461,  78  N.  W. 
949.  This  was  upon  the  theory  that 
while  the  sheriff's  official  bond  was 
required  to  be  "given  to  the  county,  as 
a  mere  matter  of  expediency,  it  is 
designed  to  protect  the  public,  whose 
servant  he  is,  and  indemnify  each 
person  that  may  be  injured  by  his 
default  or  misconduct  in  office,"  so 
that  the  injured  party  is  the  real 
party  in  interest,  "and  the  only  logical 
doctrine  adducible  therefrom  is  that 
the  county  need  never  be  made  a  party 
plaintiff  unless  injured,"  etc.  How- 
ever, neither  the  provisions  of  the 
statute   under  which   the  bond  was 
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srlven,  nor  the  specific  terms  of  the 
bond  itself,   are   set  out  in  the  re- 
port of  the  case.    Neither  does  it  ap- 
pear what  the  alleged  breach  of  duty . 
■was. 

And  in  Connelly  v.  American  Bond- 
ing &  T.  Co.  (1902)  113  Ky.  903,  69 
S.  W.  959,  under  statutes  providing 
that  police  officers  shall  give  a  bond 
to  the  commonwealth,  covenanting 
to  faithfully  discharge  the  duties  of 
the  office,  and  that  actions  shall  be 
brought  "in  the  name  of  the  common- 
wealth," for  the  "benefit"  of  any  "per- 
son injured  by  a  breach  of  the 
covenant,"  and  an  ordinance  of 
Newport,  enacted  pursuant  to  a  stat- 
ute requiring  policemen  to  give  such 
bond  as  may  be  required  by  ordinance, 
which  provided  that  each  police- 
man shall  give  a  bond  to  the  "city 
of  Newport"  for  the  faithful  dis- 
charge of  his  duties,  it  was  held,  in 
answer  to  the  contention  that  the 
bond  did  not  indemnify  any  person 
other  than  the  city  of  Newport,  be- 
cause the  undertaking  was  to  the 
city  alone,  that  a  bond  so  given  by 
a  policeman  of  Newport  could  be 
sued  upon  by  an  individual  injured 
by  the  policeman's  breach  of  duty  in 
arresting  such  person.  And  upon 
similar  facts,  except  that  the  bond 
was  given  by  a  town  marshal,  pur- 
suant to  an  ordinance  of  Augusta, 
and  ran  to  the  commonwealth  of 
Kentucky  for  the  use  of  the  city  of 
Augusta,  it  was  held  in  Com.  use 
of  Rosenthal  v.  Teel  (1908)  33  Ky. 
L.  Rep.  741,  111  S.  W.  340,  that  an 
action  for  damages  for  wrongful  ar- 
rest could  be  brought  in  the  individu- 
al name  of  the  party  aggrieved,  and 
that  upon  the  city  refusing  to  be- 
come a  party  plaintiff,  it  was  not 
necessary  even  to  make  it  a  party 


defendant.  The  court  said  that  the 
city  was  not  a  necessary  party  to  such 
an  action,  and  that  it  could  not 
protect  the  officer  by  refusing  to  join 
in  the  bringing  of  the  action. 

And  in  Lester  use  of  Richardson  v. 
Trail  (1920)  85  W.  Va.  386,  101  S.  E. 
732,  where  the  statute  expressly 
provided  that  the  bond  of  a  town 
sergeant  shall  be  made  payable  to  th« 
municipality,  in  holding  that  an  in- 
dividual unlawfully  assaulted  by  such 
an  officer  could  sue  thereon  in  the 
name  of  the  municipality,  the  court 
said:  "It  is  urged  that  there  is  no 
authority  in  law  for  the  maintenance 
of  this  suit  in  the  name  of  the 
municipality  for  the  benefit  of  said 
Richardson.  This  point  is  without 
merit.  Official  bonds  are  conditioned 
upon  the  faithful  performance  of 
their  duties  by  public  officers,  and 
are  given  and  intended  for  the  bene- 
fit of  the  public ;  and  any  person  who 
is  injured  by  the  failure  of  such 
officer  to  comply  with  the  conditions 
of  his  bond  may  sue  thereon  in  the 
name  of  the  obligee  named  therein. 
By  executing  such  a  bond  the  obligor 
makes  the  obligee  a  trustee  for  any 
and  all  persons  who  are  injuriously 
affected  by  the  breach  of  its'  condi- 
tions. .  .  .  Section  5,  chap.  10, 
of  the  Code,  provides  that  the  bond 
of  an  officer  of  a  municipal  corpora- 
tion may  be  made  payable  either  to 
the  state  or  to  the  municipality;  and 
§  35  of  chapter  47  expressly  provides 
that  the  sergeant's  official  bond  shall 
be  made  payable  to  the  municipality; 
hence  the  injured  party  may  sue  in 
the  name  of  the  municipality."  And 
see  State  ex  rel.  McDermott  v.  United 
States  Fidelity  &  G.  Co.  (1920)  85 
W.  Va.  720,  102  S.  E.  683.      G.  J.  C. 


ALEXANDER  JACKSON 

V. 

MARGUERITE  LUCILLE  RUBY. 

Maine  Supreme  Judicial  Court  — October  22,  1921. 

(—  Me.  — ,  115  Atl.  90.) 

Marriage  —  annulment  —  pregnancy  by  another. 

A  marriage  will  be  annulled  if  induced  by  fraudulent  representations 
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that  the  man  is  the  father  of  the  woman's  unborn  child,  although  he  had 
sustained  illicit  relations  with  her,  and  took  no  precautions  to  ascertain 
the  truth  of  her  assertion. 

[See  note  on,  this  qtiestion  beginning  on  page  80.] 


Exceptions  by  petitioner  to  rulings  of  the  Superior  Court  for  Cumber- 
land, County  (Sanborn,  J.),  made  during  the  trial  of  a  petition  brought 
Cor  the  annulment  of  his  marriage  with  defendant,  which  resulted  in  a 
denial  of  the  petition.    Exceptions  sustained. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  William  A.  Connellan,  for  peti- 
tioner : 

Petitioner  was  entitled  to  relief. 

Winner  v.  Winner,  11  A.L.R.  919, 
note. 

Messrs.  Jacob  H.  Berman  and  Benja- 
mon  L.  Berman,  for  defendant: 

The  acts  and  representations  of  de- 
fendant in  inducing  the  marriage  did 
not  constitute  such  fraud  as  may  be 
made  the  basis  of  a  decree  of  annul- 
ment. 

Foss  v.  Foss,  12  Allen,  26;  Crehore 
V.  Crehore,  97  Mass.  330,  93  Am.  Dec. 
98;  Smith  v.  Smith,  171  Mass.  404,  41 
L.R.A.  800,  68  Am.  St.  Rep.  440,  50 
N.  E.  933;  Donnelly  v.  Strong,  175 
Mass.  157,  55  N.  E.  892;  Reynolds  v. 
Reynolds,  3  Allen,  605;  Trask  v. 
Trask,  114  Me.  60,  95  Atl.  352;  Day  v. 
Day,  236  Mass.  362,  128  N.  E.  411; 
Chipman  v.  Johnston,  237  Mass.  502, 
14  A.L.R.  119,  130  N.  E.  65;  9  R.  C.  L. 
297. 

Deasy,  J.,  delivered  the  opinion 
of  the  court: 

The  petitioner  prays  for  the  an- 
nulment of  his  marriage  with  the 
defendant  on  the  ground  as  set  forth 
in  the  petition  and  found  to  be  true 
by  the  superior  court  justice  who 
heard  the  case,  "that  on  June  17, 
1920,  respondent  was  pregnant  by 
another  man  than  the  petitioner, 
and  that  when  she  married  him  she 
knew  her  pregnancy  was  not  of  his 
begetting." 

The  court  also  found  in  effect  that 
the  parties  had,  before  the  mar- 
riage, had  sexual  relations,  and  that 
the  petitioner  believed  the  assur- 
ances of  the  respondent  that  he  was 
the  father  of  her  unborn  child.  In 
denying  the  petition  the  justice 
ruled  as  follows:  "I  rule,  however, 
as  a  matter  of  law,  that  inasmuch  as 
the     petitioner     had     had'   carnal 


knowledge  of  respondent's  body,  as 
hereinbefore  found,  the  acts  and 
representations  of  the  respondent  in 
inducing  the  marriage  did  not  con- 
stitute such  fraud  as  may  be  made 
the  basis  of  a  decree  of  annulment." 

To  such  ruling  and  denial  the 
petitioner  excepted. 

It  is  generally  true  that  a  woman 
who  marries  when,  unknown  to  her 
husband,  she  is  pregnant  with  a 
child  by  another  man,  commits  a 
fraud  which  vitiates  the  marriage 
and  is  ground  for  its  annulment  on 
petition  by  the  husband.  Reynolds 
v.  Rejmolds,  3  Allen,  605;  Donovan 
V.  Donovan,  9  Allen,  140;  Fontana 
v.  Fontana,  77  Misc.  28,  135  N.  Y. 
Supp.  220;26Cyc.  903. 

It  was,  however,  contended  by 
the  defendant  and  ruled  by  the  jus- 
tice presiding  that,  where  the  par- 
ties to  the  marriage  have,  before  its 
consummation,  had  sexual  inter- 
course, the  marriage  will  not  be  an- 
nulled, even  though  it  was  induced 
by  the  false  representations  of  the 
woman,  believed  by  the  man,  that  he 
is  responsible  for  her  condition. 

The  ruling  in  this  case  is  support- 
ed by  eminent  authorities.  Foss  v. 
Foss,  12  Allen,  26;  Safford  v.  Saf- 
ford,  224  Mass.  392,  L.R.A.1916F, 
526,  113  N.  E.  181;  Franke  v. 
Franke,  3  Cal.  Unrep.  656,  18 
L.R.A.  375,  31  Pac.  571;  States  v. 
States,  37  N.  J.  Eq.  195;  Bartholo- 
mew V.  Bartholomew,  14  Pa.  Co.  Ct. 
230. 

The  contrary  is  strenuously  main- 
tained by  other  courts.  Lyman  v. 
Lyman,  90  Conn.  399,  L.R.A.1916E, 
643,  97  Atl.  312 ;  Wallace  v.  WaUace, 
137  Iowa,  37,  14  L.R.A.  (N.S.)  544, 
126  Am.  St.  Rep.  253,  114  N.  W. 
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527,  15  Ann.  Cas.  761 ;  Ritayik  v. 
Ritayik,  202  Mo.  App.  74,  213  S.  W. 
883 ;  Di  Lorenzo  v.  Di  Lorenzo,  174 
N.  Y.  467,  63  L.R.A.  92,  95  Am.  St. 
Rep.  609,  67  N.  E.  63 ;  Gard  v.  Card, 
204  Mich.  255,  11  A.L.R.  923,  169 
N.  W.  908;  Winner  v.  Winner,  171 
Wis.  413,  11  A.L.R.  919,  177  N.  W. 
680. 

The  reason  for  the  former  rule 
is  stated  by  the  Massachusetts  court 
in  Foss  V.  Foss,  supra,  thus:  "We 
have,  therefore,  a  case  in  which  a 
man  intermarried  with  a  woman 
whom  he  knew  to  be  unchaste, 
whom  he  had  himself  debauched, 
and  of  whose  condition  of  pregnan- 
cy he  was  well  aware.  He  took  no 
steps  to  ascertain  the  truth  of  her 
statements  concerning  the  paternity 
of  the  child,  but,  relying  solely  on 
her  assurances  on  that  subject,  he 
entered  into  the  contract  of  mar- 
riage. It  seems  to  us  that  on  these 
facts  he  was  guilty  of  a  blind  cre- 
dulity, from  the  consequences  of 
which  the  law  will  not  relieve  him. 
His  knowledge  of  the  respondent's 
unchastity  and  of  her  actual  preg- 
nancy was  sufficient  to  put  a  rea- 
sonable man  on  his  inquiry.  It  does 
not  appear  that  he  could  not  have 
readily  ascertained  her  previous  in- 
timacy with  another  man.  Certain- 
ly by  a  resort  to  a  medical  examina- 
tion, or  by  a  delay  of  the  execution 
of  the  marriage  contract  for  a  brief 
period,  he  could  have  easily  put  the 
truth  of  her  statements  to  a  decisive 
test.  Whatever  may  have  been  the 
motives  which  led  him  to  forbear  all 
inquiry,  it  is  a  sufficient  answer  to 
his  claim  to  be  relieved  from  his 
contract  that  the  deceit,  if  any, 
which  was  practised  upon  him,  was 
submitted  to  voluntarily  and  wilful- 
ly, and  that  he  cannot  be  allowed  to 
escape  from  his  obligations  by  proof 
of  facts  the  knowledge  of  which  he 
might  have  obtained  by  the  exercise 
of  a  proper  and  reasonable  prudence 
and  discretion." 

For  the  contrary  view  the  su- 
preme court  of  Wisconsin,  in  Win- 
ner v.  Winner,  supra,  states  the 
ground  as  follows:  "To  say  that, 
under  such  circumstances,  the  man 


lis   Atl.   90.) 

has  no  right  to  rely  upon  the  wom- 
an's statements  that  he  is  the  father 
of  the  child  she  is  bearing,  and  that 
he  must  make  inquiry  elsewhere  as 
to  her  chastity,  is  to  negative  all 
virtue,  all  truthfulness,  and  all 
decency  in  every  woman  that  may 
have  been  imprudent  enough  to  an- 
ticipate with  her  lover  the  rights  of 
the  marriage  relation.  Such  a  lapse 
from  good  morals  should  not  be  held 
destructive  of  every  ethical  instinct 
of  the  woman  and  render  her  un- 
worthy of  belief  as  to  assertions 
fraught  with  such  serious  import, 
and  whose  truth  she  alone  knows. 
...  No  right-minded  man  guilty 
of .  having  wronged  a  woman  or 
sharing  a  wrong  with  her  would  so 
act.  He  would  do  as  plaintiff  did  in 
this  case,  marry  her.  That  is  the 
Mily  honorable  reparation  possible, 
— the  only  method  of  legitimatizing 
the  offspring  which  he  believes  to 
be  his,  and  of  saving  the  honor  of 
the  woman  he  has  promised  to  mar- 
ry. The  act  of  marriage  in  such  a 
case  is  not  the  result  of  negligent 
credulity,  but  of  honorable  motives 
to  repair  as  far  as  possible  wrongs 
inflicted  or  shared  by  him.  Such 
conduct  should  be  encouraged  to  the 
end  that  lesser  wrongs  be  remedied 
instead  of  being  followed  by  greater 
ones." 

In  Maine  the  question  is  an  open 
one.  This  court  has  never  before 
been  called  upon  to  consider  it.  The 
opinion  of  the  Wisconsin  court 
above  quoted  is  supported  by  a  pre- 
ponderance of  authority.  We  think 
that  it  has  on  its  side,  too,  the 
weight  of  reason. 

We  do  not  think  that  a  man  cir- 
cumstanced as  was  the  petitioner,  in 
this  case  should  be  5,„„,,^^ 

denied         the         only    annnlmemt— 

remedy  for  the  de-  S^^-JS-?"" '"' 
ception    and    fraud 
practised  upon  him,  viz.,  the  annul- 
ment of  the  marriage,  which,  but 
for  the  fraud,  would  never  have 
been  consummated. 

Nor  can  we  subscribe  to  the  doc- 
trine that  it  is  ever  the  duty  of  a 
man  to  subject  the  woman  he  in- 
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tends  to  marry  to  the  unspeakable 
humiliation  of  an  inquisition  like 
that  prescribed  by  the  court  in  Foss 
V.  Foss. 


.The  ruling  of  the  Superior  Court, 
while  supported  by  eminent  author- 
ity, is,  we  believe,  erroneous. 

Exceptions  sustained. 


ANNOTATION. 

Right  to  annulment  of  marriage  induced  by  false  claim  Aat  husband  was 
cause  of  existing  pregnancy. 


(Supplementing  annotation  in  11 
A.L.R.  931.) 

The  reported  case  (Jackson  v. 
Ruby,  ante,  77)  is  the  first  one  upon 
the  subject  which  has  been  reported 
since  the  publication  of  the  former 
annotation.  It  is  shown  in  the  former 
note  that  while  the  tendency  of  the 


earlier  cases  was  to  refuse  relief  in 
such  cases,  the  later  ones  show  a 
very  strong  tendency  in  the  opposite 
direction,  and,  in  the  absence  of 
special  circumstances,  grant  the  re- 
lief. The  Maine  court  now  adds  the 
weight  of  its  authority  to  that  side 
of  the  controversy.  H.  P.  F. 


ROCKFORD  HOTEL  COMPANY 

V.  - 

INDUSTRIAL  COMMISSION  et  al. 
and 
IDA  MADISON.  Plff.  in  Err. 

lUinoiB  Supreme  Court  — October,  22,  1021. 
(300  111.  87,  132  N.  E.  759.) 

Workmen's  compensation  —  injury  caused  by  epileptic  seizure. 

The  death  of  a  workman  who,  in  the  usual  course  of  his  employment, 
because  of  an  epileptic  seizure,  falls  into  hot  cinders  which  he  is  removing 
from  a  furnace  and  is  burned  to  death,  arises  out  of  his  employment 
within  the  meaning  of  the  Workmen's  Compensation  Act. 

[See  note  on  this  question  beginning  on  page  95.] 


Error  to  the  Circuit  Court  for  Winnebago  County  (Welsh,  J.)  to  review 
a  judgment  setting  aside  an  award  fixed  by  the  arbitrator  and  confirmed 
by  the  Industrial  Commission  to  applicant  in  a  proceeding  under  the 
Woi-kmen's  Compensation  Act  to  recover  compensation  for  the  death  of 
her  husband.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Garrett,  Maynard,  &  Hull,      Big  Muddy  Coal  &  I.  Co.  v.  Industrial 


for  plaintiff  in  error: 

Applicant  is  entitled  to  an  award  in 
accordance  with  the  findings  of  the 
Industrial  Commission  of  Illinois. 

Peoria  R.  Terminal  Co,  v.  Industrial 
Bd.  279  111.  358,  116  N.  E.  651,  15  N.  C. 
C.  A.  632;  Wilkes  v.  Dowell  &  Co.  21 
Times  L.  R.  487 ;  M'Kendry  v.  Wright 
&  Greig  [19191  S.  C.  98,  [1919]  W.  C. 
&  Ins.  Rep.  33,  18  N.  C.  C.  A.  1159; 


Bd.  279  111.  235,  116  N.  E.  662;  Wasson 
Coal  Co.  V.  Industrial  Commission,  296 
III.  217,  129  N.  E.  786. 

The  court  committed  error  in  setting 
aside  the  award  of  the  Industrial  Com- 
mission and  in  entering  judgment  for 
respondent  and  against  applicant. 

Big  Muddy  Coal  &  I.  Co.  v.  Industrial 
Bd.  279  111.  235,  116  N.  E.  662;  Victor 
Chemical  Works  v.  Industrial  Bd.  274 
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111.  11,  113  N.  E.  173,  Ann.  Cas.  1918B, 
627;  Munn  v.  Industrial  Bd.  274  111. 
70,  118  N.  E.  110,  12  N.  C.  C,  A.  652; 
Parker-Washington  Co.  v.  Industrial 
Bd.  274  111.  498,  113  N.  E.  976;  Kerens- 
Donnewald  Coal  Co.  v.  Industrial  Bd. 
277  111.  35,  115  N.  E.  225. 

Messrs.  Fisher,  North,  Welsh,  & 
Linscott,  for  defendant  in  error: 

The  burden  rests  upon  the  claimant 
to  show,  by  competent  testimony,  not 
only  the  fact  of  the  injury,  but  that 
it  arose  out  of  and  in  the  course  of 
the  employment  of  the  deceased,  and 
such  proof  must  be  based  upon 
something  more  than  a  mere  guess, 
conjecture,  or  surmise. 

Ohio  Bldg.  Safety  Vault  Co.  v.  In- 
dustrial Bd.  277  111.  96,  115  N.  E.  149, 
14  N.  C.  C.  A.  224;  Peoria  R.  Terminal 
Co.  V.  Industrial  Bd.  279  111.  352,  116 
N.  E.  651,  15  N.  C.  C.  A.  632, 

No  compensation  is  recoverable  in 
respect  to  an  incapacity  primarily 
caused  by  a  disease  or  the  impaired 
physical  condition  of  the  workman  at 
a  time  when  he  is  doing  his  ordinary 
work  in  the  ordinary  way. 

Hensey  v.  White  [1900]  1  Q.  B.  481, 
48  Week.  Rep.  257,  69  L.  J.  Q.  B,  N.  S. 
188,  63  J.  P.  804,  81  L.  T.  N.  S.  767,  16 
Times  L.  R.  64;  O'Hara  v.  Hayes 
[1910]  44  Ir.  L.  T.  71,  3  B.  W.  C.  C. 
686;  Swinbank  v.  Bell  Bros.  5  B.  W.  C. 
C.  48;  Hugo  v.  H.  W.  Larkins  &  Co.  3 
B.  W.  C.  C.  228 ;  Kerr  v.  Ritchies  [1913] 
S.  C.  613,  50  Scot.  L.  R.  434.  [1913] 
W.  C.  &  Ins.  Rep.  297,  6  B.  W.  C.  C. 
419;  Hawkins  v.  Powell's  Tillery  Steam 
Coal  Co.  [1911]  1  K.  B.  988,  80  L.  J. 
K.  B.  N.  S.  769,  104  L.  T.  N.  S.  365,  27 
Times  L.  R.  282,  55  Sol.  Jo.  329,  4  B. 
W.  C.  C.  178;  Walker  v.  Lilleshall  Coal 
Co.  [1900]  1  Q.  B.  488.  81  L.  T.  N.  S. 
769,  69  L.  J.  Q.  B.  N.  S.  192,  64  J.  P. 
85,  48  Week.  Rep.  257,  16  Times  L.  R. 
108;  Spence  v.  William  Baird  &  Co. 
[1912]  S.  C.  343,  49  Scot.  L.  R.  278,  5 
B.  W.  C.  C.  542,  [1912]  W.  C.  Rep.  18; 
Federal  Gold  Mine  t.  Ennor,  13  C.  L. 
R.  (Austr.)  276. 

An  accident  will  not  be  inferred 
where  there  is  not  evidence  of  any 
strain,  and  the  evidence  adduced  is 
equally  as  consistent  with  the  fact  of 
no  accident  as  with  the  fact  of  an 
accident. 

Barnabas  v.  Bersham  Colliery  Co. 
103  L,  T.  N.  S.  513,  4  B.  W.  C.  C.  119, 
55  Sol.  Jo.  63;  Kerr  v.  Ritchies,  50 
Scot,  L.  R.  434,  [1913]  S.  C.  618, 
[1913]  W.  C.  &  Ins.  Rep.  297,  6  B.  W. 
19  A.L.R.— 6. 


C.  C.  419;  Beaumont  v.  Underground 
Electric  R.  Co.  [1912]  W.  C.  Rep.  123, 
5  B,  W.  C.  C.  247. 

Fanner,  J.,  delivered  the  opinion 
of  the  court: 

Joseph  Madison  was  employed 
by  the  Rockford  Hotel  Company  on 
and  prior  to  September  5,  1919. 
On  that  day,  while  in  the  discharge 
of  his  duties,  he  fell  into  an  ash  pit. 
where  hot  coals  and  cinders  were 
thrown  when  removed  by  him  from 
the  furnace.  He  was  seen  by  the 
engineer  of  defendant  in  error,  a 
few  minutes  before  he  was  found 
in  the  ash  pit,  in  the  act  of  raising 
the  cover  of  the  pit  for  the  purpose 
of  drawing  into  it  ashes  and  cin- 
ders from  the  furnace.  The  wit- 
ness left  the  room  for  five  or  ten 
minutes,  and  when  he  returned 
found  Madison  lying  on  his  back 
in  the  pit  on  the  hot  cinders.  He 
was  unconscious,  and  before  wit- 
ness could  procure  help  and  remove 
him  he  was  badly  burned.  After 
Madison  was  rehioved  from  the  pit 
he  regained  consciousness  and  was 
taken  to  a  hospital,  where  he  re- 
mained several  days.  He  was  then 
removed  to  his  home,  where  he  died 
December  15,  1919. 

The  doctor  who  held  a  post  mor- 
tem described  the  conditions  he 
found,  and  expressed  it  as  his  opin- 
ion that  the  death  was  caused  by 
the  burns.  Deceased  left  him  sur- 
viving a  widow,  but  no  child  or 
children.  The  widow  filed  an  appli- 
cation for  compensation,  which 
the  arbitrator  allowed,  and  fixed 
the  award  at  $50  per  month  for  a 
period  of  sixty-six  months,  one 
month  at  $47.72,  and  the  further 
sum  of  $50,  being  the  amount  which 
accrued  from  December  16,  1919, 
to  January  16,  1920.  The  award 
fixed  by  the  arbitrator  was  con- 
firmed by  the  Industrial  Commis- 
sion on  a  petition  for  review.  De- 
fendant in  error  sued  out  a  writ 
of  certiorari  from  the  circuit  court. 
That  court  set  aside  the  award  and 
held  there  was  no  liability.  This 
court  granted  a  writ  of  error  to  re- 
view that  decision. 

Liability   under  the   Workmen's 
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Compensation  Act  (Laws  1913,  p. 
335)  is  denied  on  the  ground  that 
Madison's  injury  did  not  arise  out 
of  his  emplojrment.  The  argument 
in  support  of  that  contention  is 
that  the  fall  into  the  ash  pit  was  not 
due  to  an  incident  of  the  employ- 
ment, but  was  caused  by  Madison 
being  seized  with  an  epileptic  fit; 
that  he  was  subject  to  such  fits,  of 
which  his  employer  had  no  knowl- 
edge; that  the  fit  was  the  direct 
and  only  cause  of  his  injury,  and 
the  accident  did  not  arise  out  of 
the  emplojrment.  It  is  generally 
held  by  the  English  courts  and  the 
courts  of  this  country  that,  where 
the  death  of  an  employee  results 
from  a  prior  existing  disease,  like 
heart  trouble  or  other  impaired 
physical  condition,  while  the  work- 
man was  doing  his  ordinary  work 
in  the  ordinary  way,  and  there  was 
no  sudden,  unusual,  or  violent 
strain,  it  will  not  be  considered  an 
accidental  death  arising  out  of  the 
employment,  within  the  meaning  of 
the  Workmen's  Compensation  Act. 
It  is  contended  by  defendant  in 
error  those  principles  are  con- 
trolling in  this  case,  because  there 
was  no  evidence  of  any  unusual  ef- 
fort or  strain  of  Madison,  which 
caused  or  contributed  to  his  fall, 
or  to  bring  on  a  fit,  as  the  result  of 
which  he  fell  into  the  pit.  So  far 
as  disclosed  by  the  testimony, 
Madison  was  doing  his  work  in  the 
ordinary  way  when  last  seen.  No 
one  saw  him  fall,  but  there  was 
proof  by  medical  and  lay  witnesses 
that  in  the  year  1918  he  had  spasms 
resembling  epileptic  fits,  and  the 
doctors  who  testified  on  that  sub- 
ject believed  him  afflicted  with 
that  trouble.  The  widow  testified 
she  had  been  married  to  deceased 
and  lived  with  him  a  year  before 
the  accident,  and  that  she  had 
never  seen  or  known  of  his  having 
a  fit.  It  must  be  admitted  the 
proof  of  defendant  in  error  tended 
to  show  Madison  occasionally  had 
spasms  or  fits.  Whatever  the  dis- 
ease was  that  caused  the  spasms 
or  fits,  it  was  mild  in  form,  and  the 


fits  were  not  many  or  of  frequent 
occurrence. 

It  is  contended  by  defendant  in 
error  that  it  is  not  as  probable 
Madison's  fall  into  the  pit  was  the 
result  of  his  being  overcome  by 
gases  or  fumes  or  other  causes, 
while  removing  the  hot  ashes  and 
cinders  from  the  furnace,  as  that 
the  fall  was  caused  by  an  epileptic 
fit,  in  view  of  the  testimony  re- 
ferred to.  The  fact  that  we  cannot 
overlook  or  ignore  is  that  Madison, 
by  reason  of  his  falling  into  the 
pit  while  engaged  in  performing 
the  duties  of  his  employment,  was 
so  severely  injured  that  he  died 
from  the  injuries.  He  /did  not  die 
from  epilepsy  or  pre-existing  dis- 
ease, but  from  the  burns  he  re- 
ceived from  falling  into  the  pit. 
Some  cases  hold  that,  where  an  em- 
ployee is  seized  with  a  fit  and  falls 
to  his  death,  the  employer  is  not 
liable,  because  the  injury  did  not 
arise  out  of  the  employment  (Van 
Gorder  v.  Packard  Motorcar  Co.  195 
Mich.  588,  L.R.A.1917E,  522, 162  N. 
W.  107 ;  Brooker  v.  Industrial  Acci. 
Commission,  176  Cal.  275,  L.R.A. 
1918F,  878,  168  Pac.  126) ;  but  a 
majority  of  the  courts,  American 
and  English,  hold  that,  if  the  injury 
was     due     to     the  , 

fall,  the  employer  is  ^mi^»tim- 
liable,  even  though  ^llT:jtiT^r^u^l 
the  fall  was  caused 
by  a  pre-existing  idopathic  condi- 
tion. 

Defendant  in  error  admits  the 
English  decisions  "apparently  sus- 
tain the  position  of  the  applicant 
in  this  case,"  but  endeavors  to 
point  out  that  those  decisions  are 
not  all  in  harmony,  and  argues 
the  American  cases  holding  the 
contrary  are  based  on  sounder 
reason  and  principles.  The  view 
of  this  court  on  that  question  was 
expressed  in  the  opinion  in  Peoria 
R.  Terminal  Co.  v.  Industrial  Bd. 
-  279  111.  352,  116  N.  E.  651,  15  N. 
C.  C.  A.  632.  In  that  case  the  em- 
ployee was  fireman  on  a  switch 
engine.  While  engaged  in  perform- 
ing his  duties  he  fell  from  the  en- 
gine, while  it  was  running  slowly 
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and  smoothly  over  a  practically 
level  roadbed.  He  died  in  a  short 
time,  without  regraining  conscious- 
ness. An  autopsy  was  held,  and 
there  was  medics^  testimony  that 
the  fall  caused  the  death,  and  also 
that  the  death  was  produced  by  a 
pre-existing  disease.  The  widow 
testified  she  had  been  the  wife  of 
deceased  one  year,  and  during  that 
time  he  was  in  good  health.  The 
court  held  the  death  resulted  from 
an  accident  arising  out  of  the  em- 
ployment, and  that  the  employer 
was  liable,  and  cited  many  author- 
ities supporting  that  conclusion. 
That  decision  we  think  applicable 
to  this  case. 

The    judgment    of    the    Circuit 
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1st  y.  E.  759.) 

Court  is  reversed,  and  the  cause 
remanded  to  that  court,  with  di- 
rections to  confirm  the  award. 

Petition    for    rehearing    denied 
December  9,  1921. 


NOTE. 

The  right  to  compensation  under 
Workmen's  Compensation  Acts  for  in- 
jury or  death  to  which  pre-existing 
physical  condition  of  employee  causes 
or  contributes  is  the  subject  of  the 
annotation  following  Cox  y.  KANSAS 
City  Ref.  Co.  post,  95. 

Specifically  as  to  epileptic  seizures, 
see  8ubd.  II.  of  that  note. 


GERTRUDE  GONIER 

V. 

CHASE  COMPANIES  (CHASE  METAL  WORKS). 

Covinectieut  Supreme  Court  of  Errors  —  Sovetnher  80,  1921. 
(97  Conn.  46,  115  Atl.  677.) 

Workmen's  compensation  —  injury  from  fall  due  to  attack  of  indigestion. 

1.  Injury  to  a  painter  by  falling  from  a  scaffold,  due  to  unconsciousness 
caused  by  indigestion,  arises  out  of  his  employment  within  the  Work- 
men's Compensation  Act. 

[See  note  on  this  qtiestion  beginning  on  page  95.] 


—  wilfal  misconduct  —  working  with 
knowledge  of  liability  to  uncon- 
sciousness. 

2.  The  working  by  a  painter  subject 
to  attacks  of  indigestion  which  causes 
unconsciousness,  upon  a  scaffold,  is 
not  wilful  and  serious  misconduct 
which  will  prevent  an  award  under 
the  Workmen's  Compensation  Act  in 


case  of  his  injury  by  falling  from  the 
scaffold  during  such  an  attack,  if  he 
had  always  been  able  to  anticipate  the 
attacks  and  protect  himself,  although 
some  months  before  he  had  been  ad- 
vised by  his  physician  not  to  work  in 
high  places. 

[See  28  R.  C.  L.  789;  see  also  note 
in  4  A,L.R.  116.] 


Reservation  by  the  Superior  Court  for  New  Haven  County  (Avery,  J.) 
for  determination  by  the  Supreme  Court  of  Errors,  of  questions  arising 
upon  appeal  by  defendant  from  an  award  by  the  compensation  commis- 
sioner to  claimant,  in  a  proceeding  by  her  under  the  Workmen's  Compen- 
sation Act  to  recover  for  the  death  of  her  husband  while  in  the  employ 
of  defendant.  Affirmance  of  award  advised. 
Statement  by  Wheeler,  Ch.  J. :  weeks  next  before  April  15,  1920, 

Joseph  Gonier,  the  deceased,  had  and  both  employer  and  employee 
a  contract  of  employment  with  the  were  subject  to  the  Connecticut 
defendant  for  more  than  twenty-six     Compensation  Act  (Pub.  Acts  1913, 
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chap.  138,  as  amended  by  Pub.  Acts 
1915,  chap.  288). 

The  deceased  had  worked  as  a 
painter  for  defendant  for  over  two 
years,  and  had  painted  structures 
at  a  height  above  the  ground  with- 
out being  affected  by  it.  He  began, 
in  September,  1918,  visiting  physi- 
cians for  their  prescription.  None 
of  the  physicians  told  him  his 
trouble;  indeed,  they  did  not  agree 
as  to  this.  From  time  to  time  prior 
to  April  15,  1920,  he  had  spells  of 
unconsciousness,  but  he  had  always 
been  able  to  anticipate  these  and 
take  firm  hold  of  some  support,  and 
after  temporary  loss  of  conscious- 
ness he  would  resume  work.  The 
defendant  knew  that  the  deceased 
suffered  from  indigestion,  and  that 
on  one  occasion,  when  he  was  at 
home,  he  had  a  spell  of  fainting  or 
unconsciousness.  About  three 
months  before  the  date  of  his  injury 
a  physician  had  advised  him  to  dis- 
continue working  in  high  places,  be- 
cause of  the  liability  to  have  one  of 
these  attacks.  He  replied  that  he 
had  painted  all  his  life,  and  knew  no 
other  kind  of  work,  and  he  had  to 
continue  in  the  line  of  his  own  oc- 
cupation. 

On  April  15,  1920,  he  was  given 
his  choice  between  inside  work,  and 
outside  on  a  staging  some  11  feet 
above  the  surface,  which  was  cov- 
ered with  wooden  paving  blocks. 
He  was  not  feeling  well  that  morn- 
ing, and  preferred  working  out  of 
doors.  He  worked  awhile,  and  then 
went  to  defendant's  dispensary  and 
said  he  had  indigestion.  The  nurse 
in  charge  gave  him  a  dose  of  rhu- 
barb and  soda,  and  he  took  this,  and 
apparently  felt  relieved,  and  re- 
sumed his  work.  The  deceased  be- 
lieved that  his  trouble  was  indiges- 
tion, and  several  times,  for  that 
complaint,  the  nurse  had  given' him 
a  similar  remedy,  which  had  re- 
lieved him.  He  also  frequently  had 
complained  of  his  stomach.  It  did 
not  appear  that  he  had  a  disease 
which,  in  the  absence  of  this  fall, 
would  have  been  fatal  within  any 
brief  period  of  timn.  He  was,  dur- 
ing this  morning  while  at  work. 


jovial  and  joking  with  his  fellow 
workmen.  On  returning  from  the 
dispensary  he  worked  awhile,  and 
then,  apparently  again  feeling  un- 
comfortable, he  sat  down  on  the 
platform  where  he  was  painting, 
smoked  a  cigarette,  stood  up,  or 
partly  stood  up,  to  resume  work, 
and  then  fell  backward  to  the  sur- 
face below,  and  fractured  his  skull 
as  a  result  of  the  fall,  from  which 
he  died. 

Mr.  Benjamin  I.  Spock,  for  defend- 
ant: 

Decedent's  fall  and  subsequent  skull 
fracture,  resulting  in  death,  brought 
about  by  an  attack  of  fainting  and 
temporary  unconsciousness  due  to  his 
heart  condition,  do  not  constitute  an 
injury  arising  out  of  his  employment. 

Diaz  v.  Warren  Bros.  Co.  95  Conn. 
287,  111  Atl.  206;  Jacquemin  v.  Turner' 
&  S.  Mfg.  Co.  92  Conn.  382,  L.R.A. 
1918E,  496,  103  Atl.  115;  Larke  v.  John 
Hancock  Mut.  L.  Ins.  Co.  90  Conn.  303, 
L.R.A.1916E,  584,  97  Atl.  320,  12  N.  C. 
C.  A.  308 ;  Marchiatello  v.  Lynch  Real- 
ty Co.  94  Conn.  260,  108  Atl.  799; 
Fiarenzo  v.  Richards  &  Co.  93  Conn. 
581,  107  Atl.  563;  Hartz  v.  Hartford 
Faience  Co.  90  Conn.  539,  97  Atl.  1020; 
Reeves  v.  John  A.  Dady  Corp.  95  Conn. 
627, 113  Atl.  162;  Brooker  v.  Industrial 
Acci.  Commission,  176  Cal.  275,  L.R.A. 
1918F,  878,  168  Pac.  126;  Van  Gorder 
V.  Packard  Motorcar  Co.  195  Mich.  588, 
L.R.A.1917E,  522,  162  N.  W.  107;  Col- 
lins V.  Brooklyn  Union  Gas  Co.  171. 
App.  Div.  381,  156  N.  Y.  Supp.  957; 
Butler  V.  Burton-on-Trent  Union,  5 
B.  W.  C.  C.  355;  Nash  v.  The  Rangatira 
[1914]  3  K.  B.  978,  83  L.  J.  K.  B.  N.  S. 
1496.  Ill  L.  T.  N.  S.  704,  58  Sol.  Jo. 
705,  7  B.  W.  C.  C.  590;  George  L.  East- 
man Co.  v.  Industrial  Acci.  Commis- 
sion, —  Cal.  — ,  200  Pac.  17;  Cox  v. 
Kansas  City  Ref.  Co.  108  Kan.  320, 
post,  90,  195  Pac.  863;  Carroll  v.  What 
Cheer  Stables  Co.  38  R.  L  421,  L.R.A. 
1916D,  154,  96  Atl.  208.  Ann.  Cas. 
1918B.  346,  12  N.  C.  C.  A.  174. 

Decedent's  conduct  in  working  upon 
an  elevated  staging,  with  full  knowl- 
edge of  his  physical  disabilities  and  in 
utter  disregard  of  the  warnings  which 
he  had  received  against  persisting  in 
such  work,  constitutes  serious  and  wil- 
ful misconduct. 

Bradbury,  Workmen's  Comp.  3d  cd. 
631;  Johnson  v.  Marshall,  Sons  &  Co. 
[1906;  H.  L.]  A.  C.  409,  75  L.  J.  K.  B. 
N.  S.  868,  94  L.  T.  N.  S.  828,  22  T.  L.  R. 
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565,  8  W.  C.  C.  10,  5  Ann.  Caa.  630; 
Gaunt  V.  Babcock  &  Wilcox  [1918]  S. 
C.  14,  55  Scot.  L.  R.  28,  [1918]  W.  C. 
&  Ins.  Rep.  10,  10  B.  W.  C.  C.  733; 
Jones  V.  London  &  S.  W.  R.  Co.  8  W.  C. 
C.  46;  Great  Western  Power  Co.  v. 
Pillsbury,  170  Cal.  180,  149  Pac.  35, 
9  N.  C.  C.  A.  466;  Bay  Shore  Laundry 
Co.  V.  Industrial  Acci.  Commission,  36 
Cal.  App.  547,  172  Pac.  1128;  Pacific 
Coast  Casualty  Co.  v.  Pillsbury,  31  Cal. 
App.  701,  162  Pac.  1040;  Hyman  Bros. 
Box  &  Label  Co.  v.  Industrial  Acci. 
Commission,  180  Cal.  423,  181  Pac. 
784;  Western  Pacific  R.  Co.  v.  Indus- 
trial Acci.  Commission,  180  Cal.  416, 
181  Pac.  787;  McAdoo  v.  Industrial 
Acci.  Commission,  40  Cal.  App.  570, 
181  Pac.  400. 
Mr.  Francis  W.  Carroll  for  claimant. 

Wheeler,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  reservation  brings  up  for  re- 
view two  points : 

First.  Did  the  death  of  Gonier, 
resulting  from  a  fall  from  the  stag- 
ing, caused  by  a  temporary  uncon- 
sciousness due  to  disease,  constitute 
an  injury  arising  out  of  his  employ- 
ment? 

"An  injury  arises  out  of  an  em- 
ploym«it  when  it  occurs  in  the 
course  of  the  employment,  and  is 
the  result  of  a  risk  involved  in  the 
employment,  or  incident  to  it,  or  to 
the  conditions  under  which  it  is  re- 
quired to  be  performed."  Marchia- 
tello  V.  Lynch  Realty  Co.  94  Conn. 
260,  263,  108  Atl.  799. 

The  injury  is  the  result  of  a  risk 
involved  in  or  connected  with  the 
employment,  when  there  is  present 
in  the  circumstances  of  the  accident 
some  causal  connection  between  the 
employment,  or  the  conditions  un- 
der which  it  is  required  to  be  per- 
formed, and  the  injury.  We  point- 
ed out,  in  Larke  v.  Hancock  Mut. 
Life  Ins,  Co.  90  Conn.  303,  309, 
L.R.A.1916E,  584,  97  Atl.  320,  322, 
12  N.  C.  C.  A.  308,  that  "the  term 
'arising  out  of,*  in  this  act,  points 
to  the  origin  or  cause  of  the  injury." 

The  immediate  question  before  us 
is  whether  the  death  of  the  decedent 
was  caused  by  a  risk  involved  in  the 
conditions  of  his  employment;  and 
that  resolves  itself  to  a  determina- 
tion of  whether  the  fall,  or  the  at- 


tack of  vertigo,  caused  the  injury. 
In  Monroe  v,  Hartford  Street  R.  Co. 
76  Conn.  201,  207,  56  Atl.  498,  501, 
Hamersley,  J.,  defines  a  proximate 
cause  thus :  "When  an  event  is  fol- 
lowed in  natural  sequence  by  a  re- 
sult it  is  adapted  to  produce,  or  aid 
in  producing,  that  result  is  a  conse- 
quence of  the  event,  and  the  event  is 
the  cause  of  the  result." 

The  fall  of  Gonier  was  the  event, 
and  it  was  followed  by  his  injury, 
which  the  fall  was  adapted  to  pro- 
duce. Later,  in  Smith  v.  Con- 
necticut R.  &  Light  Co.  80  Conn. 
268,  270,  17  L.R.A.(N.S.)  707,  67 
Atl.  889,  Baldwin,  Ch.  J.,  defined 
proximate  cause  thus:  "That  only 
is  a  proximate  cause  of  an  event,  ju- 
ridically considered,  which  in  a 
natural  sequence,  unbroken  by  any 
new  and  intervening  cause,  pro- 
duces that  event,  and  without  which 
that  event  would  not  have  oc- 
curred." 

Applying  these  definitions  to  the 
facts  of  this  case,  we  must  hold  that 
the  proximate  cause  of  the  dece- 
dent's injury  was  his  fall,  and  the 
proximate  cause  of  his  fall  was  his 
attack  of  indigestion.  Whether  his 
physical  condition  had  been  idio- 
pathic, or  due  to  his  own  fault,  or 
to  something  that  had  occurred 
while  he  was  outside  the  course  of  ■ 
his  employment,  if,  by  reason  of  it, 
he  fell  and  injured  himself,  the 
proximate  cause  of  the  injury  in 
each  case  was  the  fall,  and  of  the 
fall  the  physical  condition.  In  his 
discussion  of  this  subject,  in  Fiw- 
enzo  V.  Richards  &  Co.  93  Conn. 
581,  586,  107  Atl.  565,  Gager,  J., 
quotes  the  maxim  of  Lord  Bacon: 
"It  were  infinite  for  the  law  to  con- 
sider the  causes  of  causes,  and  their 
impulsions  one  of  another;  there- 
fore, it  contenteth  itself  with  the 
immediate  cause,  and  judgeth  the 
act  by  that,  without  looking  at  any 
further  degree." 

And  this  has  been  the  underlying 
principle  of  our  decisions  in  enforc- 
ing liability  for  torts.  In  the  Fia- 
renzo  Case,  at  page  585  of  93  Conn., 
it  is  said:  "Had  the  deceased 
slipped    and    been    injured    while 
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walking  from  one  place  of  work  to 
another  on  his  employer's  premises 
in  the  course  of  his  work,  it  would 
hardly  be  claimed  that  the  injury 
did  not  arise  out  of  the  employ- 
ment." 

This  could  not  have  been  asserted 
unless  we  had  been  of  the  opinion 
that  the  fall,  and  not  the  slipping, 
caused  the  injury.  Reeves  v.  John 
A.  Dady  Corp.  95  Conn.  627,  631, 
113  Atl.  163,  was  decided  upon  the 
point  that,  at  the  time  the  decedent 
fell  from  the  doorway,  he  had  tem- 
porarily departed  from  the  course 
of  his  employment.  "In  this  case," 
we  say,  "the  decedent  did  not  fall 
out  of  the  doorway  through  care- 
lessness, or  because  of  any  disability 
which  he  brought  to  his  employ- 
ment." The  inference,  although 
unexpressed,  seems  to  us  plain, 
that,  if  he  had  fallen  because  of  a 
physical  disability  which  he  had 
brought  to  his  employment,  as 
vertigo,  an  epileptic  fit,  or  heart  dis- 
ease, the  resulting  injury  would 
have  been  one  arising  out  of  the  em- 
ployment. And  this  would  have 
been  so  because  the  fall  would  have 
caused  the  injury,  and  not  the  plvj^'S- 
ical  disability. 

We  have  examined  all  of  the  cases 
upon  this  subject.  The  courts  of 
Great  Britain  have  not  uniformly 
followed  Wicks  v.  Dowell  &  Co. 
[1905]  2  K.  B.  225,  2  Ann.  Cas.  732, 
but  finally  British  authority  has 
adopted  its  doctrine.  The  case  was 
brought  to  secure  compensation  for 
a  workman  who,  while  employed  in 
unloading  coal  from  a  ship,  was, 
while  at  his  work,  seized  with  an 
epileptic  fit,  to  which  he  was  sub- 
ject, and  fell  into  the  hold  of  the 
ship  and  was  injured.  In  discuss- 
ing whether  the  injury  "arose  out 
of  the  employment,"  Collins,  M.  R., 
said :  "A  man  is  picked  up  at  the 
bottom  of  the  hold  of  a  ship,  suffer- 
ing from  injuries.  What  is  the 
cause  of  his  condition?  The  proxi- 
mate cause,  obviously,  is  that  he  has 
fallen  from  a  height.  But  it  is  sug- 
gested that,  if  the  occurrence  is 
analyzed,  it  will  be  seen  that  the 
accident  was  caused  by  the  idio- 


pathic disease  from  which  the  man 
was  suffering,  and  that  therefore 
the  accident  did  not  arise  out  of  his 
employment.  At  that  point  the  au- 
thorities come  in,  to  the  effect  that, 
although  the  cause  of  the  fall  was  a 
fit,  the  cause  of  the  injuries  was  the 
fall  itself,  and  they  are  direct  au- 
thorities that  the  injury  in  the  pres- 
ent case'  was  caused  by  an  accident. 

"Then  did  the  accident  arise  out 
of  the  man's  employment?  When 
we  get  rid  of  the  confusion  caused 
by  the  fact  that  the  fall  was  orig- 
inally caused  by  the  fit,  and  the  con- 
fusion involved  in  not  dissociating 
the  injury  and  its  actual  physical 
cause  from  the  more  remote  cause, 
— that  is  to  say,  from  the  fit, — the 
difficulty  arising  from  the  words 
'out  of  the  employment'  is  removed. 
How  does  it  come  about  in  the  pres- 
ent case  that  the  accident  aro^  out 
of  the  employment?  Because,  by  the 
conditions  of  his  employment,  the 
workman  was  bound  to  stand  on  the 
edge  of  what  I  may  style  a  preci- 
pice, and  if  in  that  position  he  was 
seized  with  a  fit  he  would  almost 
necessarily  fall  over.  If  that  is  so, 
tile  accident  was  caused  by  his  nec- 
essary proximity  to  the  precipice, 
for  the  fall  was  brought  about  by 
the  necessity  for  his  standing  in 
that  position.  Upon  the  authorities, 
I  think  the  case  is  clear ;  an  accident 
does  not  cease  to  be  such  because 
its  remote  cause  was  the  idiopathic 
condition  of  the  injured  man;  we 
must  dissociate  that  idiopathic  con- 
dition from  the  other  facts,  and 
remember  that  he  was  obliged  to 
run  the  risk  by  the  very  nature  of 
his  employment,  and  that  the  dan- 
gerous fall  was  brought  about  by 
the  conditions  of  that  employment." 

The  reasoning  of  the  master  of 
the  rolls  applies  the  rule  of  proxi- 
mate cause  in  accordance  with  the 
view  of  this  court  to  which  we  have 
referred.  In  Wright  &  Greig  v. 
M'Kendiy  [1918]  56  Scot.  L.  R. 
39,  41,  12  B.  W.  C.  C.  410,  the  dece- 
dent fell  upon  the  slightly  sloping 
floor  of  his  store,  and  fractured  his 
skull.  The  cause  of  his  fall  was  a 
uremic  fit  arising  from  his  kidneys. 
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In  supporting  the  judgment  of  the 
lower  court  that  the  fall  caused  the 
injury,  and  that  that  arose  out  of 
the  employment,  Lord  Shaw  said: 
"The  expression  [arising  out  of  the 
employment],  in  my  opinion,  applies 
to  the  employment  as  such — ^to  its 
nature,  its  conditions,  its  obliga- 
tions, and  its  incidents.  If  by  rea- 
son of  any  of  these  the  workman  is 
brought  within  the  zone  of  special 
danger,  and  so  injured  or  killed,  it 
appears  to  me  that  the  broad  words 
of  the  statute  .  .  .  apply.  .  .  . 
In  this  case  I  think  the  workman 
was,  by  the  conditions  and  incidents 
of  his  employment, .  engaged  at  the 
time  of  the  accident,  at  a  place 
which  turned  out  to  be  a  place  of 
special  danger,  because,  but  for  the 
hard  concrete  floor,  the  fatality 
would  not  or  might  not  have  oc- 
curred." 

And  Lord  Parmoor  said :  "If  the 
conditions  of  his  employment  .  .  . 
expose  him  at  the  time  ...  of 
the  accident  to  the  injury,  .  .  . 
then,  although  the  accident  is  not 
consequent  on,  and  has  no  causal  re- 
lation to,  the  work  on  which  the 
workman  is  employed,  such  accident 
arises  out  of  his  employment,  as  in- 
cident, not  to  the  .  .  .  work,  but 
to  the  .  .  .  risks  of  the  .  .  . 
position  in  which,  by  the  conditions 
of  his  employment,  he  is  obliged  to 
work." 

And  Lord  Dundas  said :  "In  the 
case  before  us  the  immediate  cause 
of  this  man's  fatal  injury  was  the 
falL  If  the  fall  was  an  accident 
arising  out  of  the  employment,  then 
it  is  irrelevant  to  consider  that  the 
cause  of  the  fall  was  a  fit." 

In  Thom  v.  Sinclair  [1917]  A. 
C.  127,  144,  House  of  Lords,  Scot- 
tish, Ann.  Cas.  1917D,  188,  a  work- 
man was  injured  by  the  roof  of  the 
building  in  which  he  was  working 
falling  upon  him.  The  roof  fell  be- 
cause the  wall  of  an  adjoining 
building  fell  on  the  roof.  The  court 
held  that  the  injury  did  arise  out  of 
the  employment.  Lord  Parmoor 
said :  "Such  accident  arises  out  of 
his  employment,  as  incident,  not  to 
the  character  of  the  work,  but  to  the 


dangers  and  risks  of  the  particular 
building  or  position  in  which,  by  the 
conditions  of  his  employment,  he  is 
obliged  to  work." 

Wicks  V.  Dowell  &  Co.  supra,  is 
approved  and  followed  in  Peoria  R. 
Terminal  Co.  v.  Industrial  Bd.  279 
111.  352,  360,  116  N.  E.  651,  15  N. 
C.  C.  A.  632,  and  Vulcan  Detinning 
Co.  V.  Industrial  Commission,  295 
111.  141, 128  N.  E.  917. 

Some  of  the  cases  which  plaintiff 
cites  do  not  raise  our  precise  ques- 
tion. For  example,  Carroll  v.  What 
Cheer  Stables  Co.  38  R.  L  421, 
L.R.A.1916D,  154,  96  Atl.  208,  Ann. 
Cas.  1918B,  346,  12  N.  C.  C.  A.  174, 
is  not  a  case  where  the  injury  was 
caused  solely  by  the  workman's  pre- 
viously diseased  condition,  but  his 
fall  was  due  to  dizziness  induced  by 
disease.  On  similarly  related  facts, 
the  courts  of  California,  New  York, 
Kansas,  and  Michigan  have  reached 
a  different  conclusion,  and  their 
conclusions  would  lead  them  to  hold, 
in  the  instant  case,  that  the  injury 
to  Gonier  was  caused  by  his  attack 
of  indigestion,  and  did  not  arise  out 
of  his  employment.  The  latest  cases 
in  these  jurisdictions,  which  reach 
a  contrary  conclusion  to  that  we 
have  reached,  are:  Cox  v,  Kansas 
City.Ref.  Co.  (1921)  108  Kan.  320, 
post,  90,  195  Pac.  863;  George  L. 
Eastman  Co.  v.  Industrial  Acci. 
Conunission,  —  Cal.  — ,  200  Pac. 
17;  Van  Gorder  v.  Packard  Motor- 
car Co.  195  Mich.  588,  L.R.A.1917E, 
522,  162  N.  W.  107;  Joseph  v.  Unit- 
ed Kimono  Co.  194  App.  Div.  668, 
185  N.  Y.  Supp.  700. 

Gonier's  employment  brought  him 
upon  this  scaffolding,  from  which, 
if  he  fell,  he  was  in 
dwiger    of    prions  ^SfiSi««««- 
injury.    The  danger  injary  from  taii 
of  falling  and   the  fn"diJ?.t'ion."''  "' 
liability  of  resulting 
injury  were  a  risk  arising  out  of 
the  conditions  of  his  employment. 

Second.  Did  Gonier's  conduct  in 
working  upon  this  staging  constitute 
wilful  and  serious  misconduct?  He 
knew  that  if  he  fell  from  the  stag- 
ing he  might  seriously  injure  him- 
self.    So  far  as  the  finding  dis- 


Digitized  by 


Google 


88 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


closes,  he  had  no  disease  other  than 
indigestion.  He  knew  he  had  this 
physical  ailment,  and  that  he  had 
had  spells  of  temporary  uncon- 
sciousness while  at  his  work  as  a 
result  of  it,  but  he  had  always  been 
able  to  anticipate  these  attacks  and 
protect  himself  during  them,  and, 
after  a  temporary  loss  of  conscious- 
ness, resume  work.  He  had  had  an 
attack  of  indigestion  on  this  morn- 
ing, but  it  does  not  appear  to  have 
been  severe.  If  the  case  rested  up- 
on these  facts,  they  could  not  be 
held  to  establish  even  mere  negli- 
gence in  the  deceased.  No  warning 
had  been  given  the  deceased  against 
working  upon  this  elevated  stag- 
ing, except  the  advice  to  him  to  dis- 
continue working  in  high  places,  by 
Dr.  Godfrey  some  three  months  be- 
fore; and  the  case,  upon  this  point, 
is  almost  wholly  dependent  upon 
whether  his  work  on  this  staging, 
after  this  advice,  was,  as  matter  of 
law,  the  "wilful  and  serious  miscon- 
duct" of  the  statute  which  prevents 
the  award  of  compensation  to  his 
dependent.  Misconduct  is  any  im- 
proper or  wrong  conduct.  And 
when  such  misconduct  is  not  triv- 
ial, but  grave  in  character,  it  be- 
comes the  serious  misconduct  of  the 
statute;  that  is,  improper  conduct 
of  a  grave  and  aggravated  charac- 
ter. Whether  misconduct  is  serious 
is  to  be  determined  from  its  nature, 
and  not  from  its  consequences. 
Johnson  v.  Marshall,  Sons  &  Co. 
[1906;  H.  L.]  A.  C.  409,  75  L.  J. 
K.  B.  N.  S.  868,  94  L.  T.  N.  S.  828, 
8  W.  C.  C.  10,  5  Ann.  Cas.  630,  22 
T.  L.  R.  565.  Misconduct  which 
exposed  the  deceased  to  serious  in- 
jury would  be  serious  misconduct. 
Not  only  must  the  misconduct  be  of 
this  grave  character,  but,  under  the 
statute,  it  must  also  be  wilful.  By 
wilful  misconduct  is  meant  either 
intentional  misconduct— that  is, 
such  as  is  done  purposely,  with 
knowledge— or  misconduct  of  such  a 
character  as  to  evince  a  reckless 
disregard  of  consequences  to  him- 
self, by  him  who  is  guilty  of  it. 
Bums's  Case,  218  Mass.  8, 105  N.  E. 
601,  Ann.  Cas.  1916A,  787,  5  N.  C. 


C.  A.  635;  Nickerson's  Case,  218 
Mass.  158, 160,  105  N.  E.  604,  Ann. 
Cas.  1916A,  790,  5  N.  C.  C.  A.  645; 
General  American  Tank  Car  Corp. 
v.  Borchardt  (1919)  69  Ind.  App. 
580,  122  N.  E.  433,  435;  note  to 
Clem  V.  Chalmers  Motor  Co.  L.R.A. 
1916A,  355. 

We  have  had  occasion  to  consider 
these  terms  of  our  statute  several 
times.  With  one  exception  they 
were  cases  of  mere  negligence,  and 
we  held,  with  all  authority,  that  wil- 
ful and  serious  misconduct  means 
something  more  than  ordinary  neg- 
ligence. Fiarenzo  v.  Richards  &  Co. 
93  Conn.  581,  107  Atl.  563.  Ordi- 
nary negligence  could  never  be  even 
serious  misconduct,  much  less  wil- 
ful misconduct ;  and,  although  gross 
negligence  might  present  an  in- 
stance of  serious  misconduct,  it 
could  never  present  a  case  of  wilful 
misconduct,  as  our  definition  of  wil- 
ful misconduct  clearly  indicates,  and 
the  authorities  so  hold.  Bums's 
Case,  supra;  Nickerson's  Case,  218 
Mass.  158, 105  N.  E.  604,  Ann.  Cas. 
1916A,  790,  5  N.  C.  C.  A.  645;  Gig- 
nac  V.  Studebaker  Corp.  186  Mich. 
574,  152  N.  W.  1037;  Riley's  Case 
(1917)  227  Mass.  55,  116  N.  E.  259. 
No  misconduct  which  is  thoughtless, 
heedless,  inadvertent,  or  of  the  mo- 
ment, and  none  which  arises  from 
an  error  of  judgment,  can  be  "wil- 
ful and  serious  misconduct."  John- 
son v.  Marshall,  Sons  &  Co.  supra; 
Baltimore  Car  Foundry  Co.  v.  Ru- 
zicka,  132  Md.  491,  4  A.L.R.  113, 
104  Ati.  167.  Nor  will  every  viola- 
tion of  a  statute  or  a  public  regula- 
tion, or  a  rule,  regulation,  order,  or 
instruction  of  an  employer,  consti- 
tute wilful  and  serious  misconduct. 
In  Merlino  v.  Connecticut  Quarries 
Co.  93  Conn.  57,  60,  104  Atl.  397, 
we  said :  "Merlino's  failure  to  obey 
this  rule  was  a  careless  and  perhaps 
a  negligent  omission,  but  it  was  not 
such  serious  and  wilful  misconduct 
as  amounts  to  a  defense  under  the 
Workmen's  Compensation  Act." 

United  States  Fidelity  &  G.  Co.  v. 
Industrial  Acci.  Commission,  174 
Cal.  616,  163  Pac.  1013.  Whethw 
one  violation  or  repeated  violations 
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wiU  constitute  wilful  and  serious 
misconduct  must  depend  upon  the 
circumstances — ^notably,  upon  the 
nature  of  the  misconduct  and  the 
character  of  the  statute,  regulation, 
rule,  order,  or  instruction  violated. 
Each  case  must  be  weighed  and  de- 
termined by  its  own  circumstances. 
What  is  serious  misconduct  is  pri- 
marily a  question  of  fact,  as  is  a 
finding  of  negligence.  So,  similar- 
ly, what  is  wilful  misconduct  is  a 
question  of  fact.  Nickerson's  Case, 
218  Mass.  158,  105  Atl.  604,  Ann. 
Cas.  1916A,  790,  5  N.  C.  C.  A.  645; 
George  v.  Glasgow  Coal  Co.  [1909 ; 
H.  L.]  A.  C.  123,  78  L.  J.  P.  C.  N.  S. 
47,  99  L.  T.  N.  S.  782,  25  Times  L. 
R.  57,  [1909]  S.  C.  1,  46  Scot.  L.  R. 
28,  2  B.  W.  C.  C.  125. 

In  reversing  an  order  reducing 
compensation  under  a  statute  for 
wilful  failure  to  obey  any  reason- 
able rule  of  the  employer  adopted 
for  the  safety  of  the  employee,  the 
supreme  court  of  Wisconsin  said: 
"We  are  of  opinion  that  there  was 
no  wilful  failure  to  obey  a  rule  of 
the  employer  by  Healey,  witiiin  the 
meaning  of  the  statute.  Mere  viola- 
tion of  a  rule  does  not  always  con- 
stitute wilful  misconduct.  To  have 
that  effect  the  disobedience  must 
have  been  deliberate,  not  merely  a 
thoughtless  act  on  the  spur  of  the 
moment."  Frint  Motorcar  Co.  v. 
Industrial  Commission,  168  Wis. 
436,  439,  170  N.  W.  285,  286. 

See  Diestelhorst  v.  Industrial 
Acci.  Commission,  32  Cal.  App.  771, 
164  Pac.  44. 

The  breach  of  a  rule  by  one  who 
knows  at  the  time  that  he  is  break- 
ing the  rule  is  a  wilful  breach,  but 
if  by  direct  proof,  or  out  of  the  cir- 
cumstances, it  appears  to  have  been 
the  result  of  thoughtlessness  or  in- 
advertence, the  breach  cannot  be 
held  to  have  been  wilful.  A  conclu- 
sion that  certain  facts  constitute 
wilful  and  serious  misconduct  is  re- 
viewable by  this  court,  when  the 
record  presents  all  tiie  facts  and  the 
alleged  error  is  properly  assigned. 
Nolan  v.  New  York,  N.  H.  &  H.  R. 
Co.  70  Conn.  159,  174,  43  L.R.A. 
305,  39  Atl.  115.    The  defense  of 


wilful  and  serious  misconduct  is  an 
affirmative  one.  The  burden  of  es- 
tablishing it  is  on  the  employer. 
United  States  Fidelity  &  G.  Co.  v. 
Industrial  Acci.  Commission,  174 
.  Cal.  616,  163  Pac.  1013.  Since  the 
finding  is  one  of  fact,  the  court,  on 
review,  will  not  hold  this  conclusion 
erroneous  unless  the  facts  clearly 
show  this  to  be  so ;  and  in  reaching 
its  decision  the  reviewing  court  will 
keep  before  it  the  fact  that  the  em- 
ployer has  the  duty  of  proving  this 
defense. 

The  doctor's  warning  to  the  de- 
ceased three  months,  before  the  acci- 
dent, so  far  as  the  circumstances 
show,  may  not  have  been  fully  un- 
derstood or  deemed  important  by 
the  deceased.  The  attack  of  what 
he  believed  to  be  indigestion  had 
yielded  to  simple  treatment ;  he  bad 
had  no  indication  of  one  of  these 
spells  of  unconsciousness;  he  felt 
relieved  and  able  to  begin  work ;  he 
was  in  good  spirits;  and  as  he  stood 
up  to  continue  his  work  he  became 
faint  and  fell.  So  far  as  the  record 
shows,  the  doctor's  advice  may  not 
have  been  in  his  memory  at  this 
time ;  his  act  in  continuing  work  up- 
on the  staging  may  have  been  in  en- 
tire forgetfulness  of  this  warning. 
If  his  conduct  could  be  held  to  have 
been  misconduct,  it  would  be  diffi- 
cult to  hold  it  to  have  been  serious 
misconduct.  But,  aside  from  this,  it 
could  not  be  held  to 
have  been  wilful.  TJlV'^-'tt^"'" 
He  did  not  contmue  with  knowledge 
to  work  knowing  at  SncI»«"/oS.-e... 
this  time  of  his  li- 
ability to  suffer  one  of  these  spells 
of  unconsciousness,  which  would  be 
likely  to  cause  him  to  fall,  so  that 
his  course  could  not  be  found  to 
have  been  done  purposely,  with 
knowledge.  Neither  could  it  be  said 
that  the  circumstances  show,  on  his 
part,  a  reckless  disregard  of  conse- 
quences for  his  own  safety. 

The  Superior  Court  is  advised  to 
affirm  the  award  of  the  Compensa- 
tion Commissioner. 

In  this  opinion  the  other  Judges 
concur. 
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NOTE. 

The  right  to  compensation  under 
workmen's  compensation  acts,  in 
case  of  injury  or  death  to  which  the 
pre-existing  physical  condition  of  the 


employee  causes  or  contributes,  is 
treated  in  the  annotation  following 
Cox  V,  Kansas  City  Rep.  Co.  post, 
95.  Specifically,  as  to  fainting  or 
dizziness,  see  subd.  III.  of  that  an- 
notation. 


W.  C.  COX 

V. 

KANSAS  CITY  REFINING  COMPANY,  Appt 

Kanaaa  Supreme  Court  ^  Fehruary  IS,  1921, 
(108  Kan.  320,  195  Pac.  863.) 

Workmen's  compensaiion  —  injury  from  epilepsy. 

1.  A  workman  who  had  long  been  afflicted  with  periodical  recurrences 
of  epilepsy  wm  seized  with  an  epileptic  fit  in  the  course  of  his  emplosrment 
in  a  refining  plant,  but  such  epileptic  fit  was  not  traceable  to  his  work,  nor 
did  his  emplojrment  contribute  in  any  measure  toward  bringing  on  such 
affliction.  During  his  epileptic  seizure  the  workman  became  unconscious 
and  fell  against  some  hot  pipes  and  severely  injured  his  back.  Held,  that 
the  accident  and  consequent  injury  did  not  arise  out  of  his  employment 
but  out  of  his  affliction,  and  compensation  for  his  injuries  cannot  be 
awarded  against  his  employer. 

[See  note  on  this  qtcestion  beginning  on  page  95.] 

Definition  —  course  of  employment. 

2.  An  accident  happens  in  the  course 
of  employment  within  the  meaning  of 
the  Workmen's  Compensation  Act  if 

Headnote  1  by  Dawson,  J. 


it  happens  while  the  employee  is  at 
work  in  his  employer's  service. 
[See  28  R.  C.  L.  801,  802.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Wyan- 
dotte County  (Fischer,  J.)  in  favor  of  plaintiff  in  an  action  brought  under 
the  Workmen's  Compensation  Act  to  recover  compensation  for  an  injury 
sustained  by  plaintiff  while  in  the  employ  of  defendant.    Reversed. 

The  facts  are'  stated  in  the  opinion  of  the  court. 

Messrs.   J.   W.   Rogers   and   A.   L.     C.  C.  A.  512;  Fennah  v.  Midland  Great 


Berger,  for  appellant: 

The  court  erred  in  overruling  de- 
fendant's demurrer  to  the  evidence 
and  in  refusing  to  give  the  jury  per- 
emptory instruction  to  find  for  it. 

Goodwin  v.  Cudahy  Packing  Co.  104 
Kan.  747,  180  Pac.  809;  Boyd  v.  J.  R. 
Crowe  Coal  &  Min.  Co.  105  Kan.  551, 
185  Pac.  9;  Madey  v.  Swift  &  Co.  101 
Kan.  771,  168  Pac.  1105;  Sanderson's 
Case,  224  Mass.  558,  113  N.  E.  355; 
McNicol's  Case,  215  Mass.  497,  L.R.A. 
1916A,  306, 102  N.  E.  697,  4  N.  C.  C.  A. 
522;  Milliken's  Case,  216  Mass.  293, 
L.R.A.1916A,  337,  103  N.  E.  898,  4  N. 


Western  R.  Co.  4  B.  W.  C.  C.  440,  45 
Ir.  L.  T.  192;  Ismay  v.  Williamson,  1 

B.  W.  C.  C.  232;  M'Innes  v.  Dunsmuir, 
1  B.  W.  C.  C.  226;  Clover,  C.  &  Co.  v. 
Hughes  [1910;  H.  L.]  A.  C.  242,  79 
L.  J.  K.  B.  N.  S.  470,  102  L.  T.  N.  S. 
340.  3  B.  W.  C.  C.  275,  26  Times  K  R. 
359,  54  Sol.  Jo.  375,  47  Scot.  L.  R.  885; 
Maskery  v.  Lancashire  Shipping  Go. 
[1914]  W.  C.  &  Ins.  Rep.  290,  7  B.  W. 

C.  C.  428;  Aitken  v.  Finlayson,  B.  &  Co. 
[1914]  W.  C.  &  Ins.  Rep.  398;  The 
Swansea  Vale  v.  Rice,  4  B.  W.  C.  C. 
298,  104  L.  T.  N.  S.  658,  27  Times  L. 
R.  440,  55  Sol.  Jo.  497,  48  Scot.  L.  R. 
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1095;  Driscoll  v.  Cushman  &  Co.  Mass. 
W.  C.  C.  June  30,  1913,  pp.  125-130; 
Butler  V.  Burton-on-Trent  Union,  106 
L.  T.  N.  S.  824.  5  B.  W.  C.  C.  355,  [1912] 
W.  C.  Rep.  222;  Nash  v.  The  Rangatira 
[1914]  W.  C.  &  Ins.  Rep.  490,  L1914] 
3  K.  B.  978,  83  L.  J.  K.  B.  N.  S.  1496, 
111  L.  T.  N.  S.  704,  58  Sol.  Jo.  705, 
7  B.  W.  C.  C.  590. 

Messrs.  W.  J.  McCarty  and  David  F. 
Carson  for  appellee. 

DawsMi,  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  for  compen- 
sation for  an  injury  sustained  by 
plaintiff  while  in  the  defendant's 
employment.  Judgment  was  en- 
tered for  plaintiff,  and  the  prin- 
cipal contention  in  this  appeal  is 
whether  the  injury  sustained  by 
plaintiff  was  a  "personal  injury  by 
accident  arising  out  of  and  in  the 
course  of  employment,"  within  the 
terms  of  the  Workmen's  Compen- 
sation Act,  Laws  1917,  chap.  226,  § 
27. 

The  plaintiff  testified  that  he 
was  a  common  laborer,  forty-nine 
years  old,  and  that  he  was  subject 
to  epileptic  fits,  and  had  been  af- 
flicted with  such  fits  about  once  a 
month  ever  since  he  was  twenty- 
one  or  twenty-two  years  of  age.  He 
had  been  employed  at  the  defend- 
ant's refinery  for  a  few  weeks. 
During  that  time  on  one  occasion 
he  had  been  put  at  work  on  top  of 
a  building,  but  owing  to  his  afflic- 
tion he  knew  it  was  dangerous 
work  for  him,  and  he  decided  to 
quit. 

"I  came  down  off  that  building 
at'vnoon,  and  went  to  Mr.  Taylor 
and  I  says,  'You  give  me  my  time, 
and  I  will  quit  and  not  get  hurt.' 
I  says,  'I  won't  work  in  these 
dangerous  places;  I  won't  risk  it.' 
He  says,  'I  can't  let  you  go.  Cox,  I 
have  got  to  keep  you  here ;  I  need 
ttie  labor  too  bad,  and  I  am  going 
to  keep  you.'  I  told  him  why  I  was 
g^oing  to  quit  I  said,  'I  have  epi- 
leptic spells,  and  if  I  work  in  these 
..dangerous  places  I  am  going  to 
quit,  I  want  my  money,  and  I  will 
go  home.'  I  went  home  that  eve- 
ning; he  did  not  give  me  my  money ; 


if  he  had,  I  would  have  gone  home ; 
he  did  not  send  me  back  up  on  that 
building  again ;  he  put  me  to  work 
right  in  the  yard,  outside  the  in- 
closure,  shoveling  concrete  and  such 
as  that,  monkeying  around  on  the 
ground,  just  like  he  said." 

Some  days  later,  while  plaintiff 
was  digging  a  trench  in  the  ground, 
he  desired  to  get  a  drink  of  water. 
The  water  was  about  125  or  150 
feet  away.  When  he  left  the  ditch 
to  go  for  the  water  his  periodical 
epilepsy  overtook  him,  his  mind 
left  him,  as  he  said  it  always  did  at 
such  times,  and  when  his  senses  re- 
turned he  was  about  75  feet  away 
from  where  he  had  been  at  work. 
He  had  fallen  against  some  hot 
pipes  which  came  out  of  a  building 
and  ran  down  into  the  ground  near 
the  path  towards  which  the  drink- 
ing water  was  located.  The  hot 
pipes  severely  and  permanently  in- 
jured his  back. 

Q.  Now,  on  the  day  you  were 
hurt,  you  was  working  in  the  ditch- 
es there? 

A.  Yes,  sir.  They  had  a  water 
boy  there,  but  he  wasn't  around 
where  we  was.  He  would  come 
around  there  and  bring  us  water. 
We  couldn't  call  him.  He  wasn't 
there  when  I  wanted  a  drink.  It 
was  just  like  I  would  say  to  my- 
self, "I  want  a  drink  of  water,"  and 
that  is  the  last  I  remember.  I  start- 
ed off  by  myself  to  get  a  drink  of 
water,  and  when  I  went  a  little  dis- 
tance I  got  dizzy  and  lost  my  mind. 
Had  one  of  those  spells  while  walk- 
ing along,  and  while  I  had  one  of 
l^ose  spells  I  lost  my  head. 

Q.  ^d  while  in  that  condition 
you  then  fell,  didn't  you? 

A.  Yes,  sir. 

Q.  And  your  fall  was  on  account 
of  your  epileptic  spells? 

A.  Sure.    .    .    . 

Q.  So  you  started  off  by  yourself 
to  get  a  drink  of  water,  and  when 
you  went  a  little  distance  you  got 
dizzy? 

A.  Lost  my  mind. 

Q.  And  had  one  of  those  spells. 
That  is  the  first  thing  you  remem- 
ber, while  you  was  walking  along? 
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A.  Yes,  sir. 

Q.  And  while  you  had  one  of 
those  spells  you,  of  course,  lost  your 
head? 

A.  Yes,  sir.    .    .    . 

Q.  You  didn't  fall  over  anything, 
that  is,  you  didn't  slip  on  anything 
°  and  fail,  but  you  fell  on  account  of 
your  epileptic  spells? 

A.  Sure;  overbalanced. 

Q.  Overbalanced  by  virtue  of 
your  epilepsy? 

A.  Yes,  sir. 

Q.  And  you  happened  to  fall  on 
some  hot  pipes  that  are  not  in  the 
ground? 

A.  Yes;  there  is  four  of  them. 
.  .  .  These  spells  last  sometimes 
about  three  quarters  of  an  hour  and 
sometimes  two  hours,  according  to 
how  hard  they  are. 

Under  the  facts  and  circumstan- 
ces thus  narrated  by  the  plaintiff 
himself,  can  it  be  said  that  the  in- 
juries sustained  by  him  arose  out  of 
and  in  the  course  of  his  employment  ? 
"In  the  course  of" — ^yes.  If  he  had 
died  of  heart  failure,,  or  had  been 
stunned  by  lightning,  assaulted  by 
a  drunken  stranger,  or  shot  by  a 
maniac,  while  at  work,  such  mishap 
would  have  arisen  in  the  course  of 
his  employment.  "In  the  course  of 
his  employment,"  as  a  phrase,  sim- 
ply means  that  it 
happened  while  he 
was  at  work  in  his 
employer's  service.  The  phrase  re- 
lates to  the  time,  place,  and  circum- 
stances under  which  the  accident 
occurred.  But  it  is  not  sufficient  to 
impose  liability  upon  the  injured 
workman's  employer  that  the  in- 
jury arose  in  the  course  of  the  em- 
ployment. There  is  another  and 
more  important  prerequisite.  The 
injury  must  also  arise  out  of  the 
employment.  It  must  arise  because 
of  it,  or  in  some  reasonable  way  be 
traceable  to  it.  The  injury  must 
in  some  sense  be  due  to  the  em- 
ployment. The  philosophy  on  which 
the  Workmen's  Compensation  Act 
is  founded  is  that  the  wear  and  tear 
of  human  beings  in  modern  indus- 
try should  be  charged  to  the  in- 
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dustry,  just  as  tiie  wear  and  tear 
of  machinery  has  always  been 
charged.  And  while  such  compen- 
sation is  primarily  chargeable  to 
the  industry,  and  consequently  to 
the  employer  or  owner  of  the  in- 
dustry, eventually  it  becomes  a  part 
of  the  fair  money  cost  of  the  in- 
dustrial product,  and  to  be  paid  for 
by  the  general  public  patronizing 
such  "product. 

In  McRoberts  v.  National  Zinc 
Co.  93  Kan.  364,  366,  367,  144  Pac. 
248,  it  was  said:  *'In  the  enact- 
ment of  the  Compensation  Law  the 
legislature  recognized  that  the  com- 
mon-law remedies  for  injuries  sus- 
tained in  certain  hazardous  indus- 
tries were  inadequate,  unscientific, 
and  unjust,  and  therefore  a  substi- 
tute was  provided  by  which  a  more 
equitable  adjustment  of  such  loss 
could  be  made  under  a  system 
which  was  intended  largely  to  elimi- 
nate controversies  and  litigation, 
and  place  the  burden  of  accidental 
injuries  incident  to  such  employ- 
ments upon  the  industries  them- 
selves, or  rather  upon  the  consumer» 
of  the  products  of  such  industries." 

"There  is  no  doubt  that  it  was 
the  legislative  intent  to  compensate 
workmen  for  injuries  resulting  from 
industrial  accidents,  and  that  such 
compensation  is  charged  against  the 
industry  because  [with  or  without 
fault]  it  is  responsible  for  the  in- 
jury." Klawinski  v.  Lake  Shore  & 
M.  S.  R.  Co.  185  Mich.  648,  645, 
L.R.A.1916A,  342,  343,  152  N. 
W.  213;  Industrial  Commission  v. 
^tna  L.  Ins.  Co.  64  Colo.  480,  3 
A.L.R.  1326,  1339,  174  Pac.  589. 

But  in  order  to  charge  the  indus- 
try with  compensation  for  the  work- 
man's injury,  such  injury  must  in 
some  sense,  in  some  degree,  be  due 
to  the  workman's  employment  in 
the  industry. 

In  discussing  the  phrase  "out  of 
the  employment"  in  McNicol's  Case, 
215  Mass.  497,  499,  L.R.A.1916A, 
306,  307,  102  N.  E.  697,  4  N.  C.  C. 
A.  522,  it  was  said :  "It  'arises  out 
of  the  employment,  when  there  is 
apparent  to  the  rational  mind,  up- 
on consideration  of  all  the  circum- 
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stances,  a  causal  connection  between 
the  conditions  under  which  the 
work  is  required  to  be  performed 
and  the  resulting  injury.  .  .  , 
But  it  excludes  an  injury  which  can- 
not fairly  be  traced  to  the  employ- 
ment as  a  contributing  proximate 
cause,  and  which  comes  from  a  haz- 
ard to  which  the  workmen  would 
have  been  equally  exposed  apart 
from  the  employment.  The  causa- 
tive danger  must  be  peculiar  to  the 
work,  and  not  common  to  the  neigh- 
borhood. It  must  be  incidental  to 
the  character  of  the  business,  and 
not  independent  of  the  relation  of 
master  and  servant.  It  need  not 
have  been  foreseen  or  expected,  but 
after  the  event  it  must  appear  to 
have  had  its  origin  in  a  risk  con- 
nected with  the  employment,  and 
to  have  flowed  from  that  source  as 
a  rational  consequence." 

In  Coronado  Beach  Co.  v.  Pills- 
bury,  172  Cal.  682,  L.R.A.1916F, 
1164,  158  Pac.  212,  12  N.  C.  C.  A. 
789,  it  was  said:  "The  accidents 
arising  out  of  the  employment  of 
the  person  injured  are  those  in 
which  it  is  possible  to  trace  the  in- 
jury to  the  nature  of  the  employee's 
work,  or  to  the  risks  to  which  the 
employer's  business  exposes  the  em- 
ployee. The  accident  must  be  one 
resulting  from  a  risk  reasonably 
incident  to  the  employment.  .  .  . 
It  'arises  out  of  the  occupation 
when  there  is  a  causal  connection 
between  the  conditions  under  which 
the  servant  works  and  the  resulting 
injury.  It  need  not  have  been  fore- 
seen or  expected,  but  after  the  event 
it  must  appear  to  have  had  its  ori- 
gin in  a  risk  connected  with  the  em- 
ployment, and  to  have  flowed  from 
that  source  as  a  rational  conse- 
quence."   Syl.  II  4. 

But  how  can  this  plaintiff's  mis- 
fortune be  charged  against  the  in- 
dustry in  which  he  was  employed? 
How  can  it  be  said  that  his  injury 
arose  out  of  his  employment?  The 
injury  to  his  back  was  occasioned 
by  his  epileptic  fit.  It  was  the  un- 
fortunate effect  of  it,  and  not  of  his 
work.  His  fit  was  not  provoked  or 
induced  or  rendered  more  likely  to 


happen  because  of  his  work.  He 
was  subject  to  such  fits.  For  over 
twenty-five  years  he  had  been  thus 
afllicted,  with  almost  monthly  regu- 
larity. We  have  had  to  consider  a 
case  (Madey  v.  Swift  &  Co.  101  Kan. 
771,  168  Pac.  1105)  where  a  work- 
man, while  standing  on  a  wet  and 
slippery  platform  in  a  packing 
house,  in  the  course  of  his  employ- 
ment, fell  backwards,  and  received 
injuries  from  which  he  died.  There 
was  some  evidence  tending  to  show 
that  the  workman  fell  while  in  an 
epileptic  fit  and  that  his  death  was 
caused  by  epilepsy.  But  in  that  case 
there  was  a  question  of  fact  whether 
he  fell  because  of  the  slippery  plat- 
form, which  would  be  an  accident 
arising  out  of  his  employment,  or 
by  reason  of  the  epileptic  fit,  which 
would  not  be  such  an  accident. 

Cases  there  are  too,  many  of 
them,  where  workmen  by  reason  of 
constitutional  infirmities  are  pre- 
disposed to  sustain  injuries  while 
engaged  in  their  labor,  yet  the  leni- 
ency and  humfeity  of  the  law  per- 
mit them  to  recover  if  the  employ- 
ment itself  contributes  in  some 
degree  to  bring  about  or  intensify 
the  physical  condition  which  ren- 
ders them  susceptible  to  such  acci- 
dent and  consequent 'injury.  But 
in  all  such  cases  the  emplosmient 
must  have  some  definite,  discernible 
relation  to  the  accident.  Thus,  in 
Gilliland  v.  Ash  Grove  Lime  &  Port- 
land Cement  Co.  104  Kan.  771,  180 
Pac.  793,  a  workman  whose  labors 
in  the  dust  of  a  cement  mill  for 
three  years  had  impaired  his  lungs, 
and  who  had  not  fully  recovered 
from  tjrphoid  fever,  miscalculated 
his  strength  while  swinging  a  heavy 
sledge  to  break  rock  in  a  quarry, 
and  suffered  a  pulmonary  hem- 
orrhage from  which  he  died.  It  was 
held  that,  notwithstanding  his  phys- 
ical weakness  predisposing  him  to 
such  fatality,  his  employment  was 
a  contributing  cause  of  the  acci- 
'dent;  that  it  arose  out  of  his  em- 
ployment; and  his  dependents  were 
permitted  to  recover  compensation 
for  his  death.  The  court  cited  per- 
tinent    and     instructive     English 
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cases,  and  concluded:  "It  is  not 
material  that  the  workman's  blood 
vessels  were  weakened  by  disease, 
or  that  he  was  predisposed  to  hem- 
orrhage because,  for  example,  he 
had  breathed  the  dust  of  the  sack- 
ing department  for  three  years. 
The  statute  establishes  no  standard 
of  health  for  workmen,  entitling 
them  or  their  dependents  to  com- 
pensation, and  if  the  added  factor 
of  physical  exertion  in  the  employ- 
ment were  required  to  effect  the 
lesion,  and  did  so,  the  injury  arose 
out  of  the  employment.  That  the 
injury  occurred  in  that  way,  and 
is  referable  to  a  definite  time,  place, 
and  circumstance,  is  indicated  by 
the  workman's  apparent  good  health 
and  strength,  the  suddenness  and 
profusion  of  the  hemorrhage,  the 
absence  of  previous  extravasation 
of  blood,  and  other  circumstances." 

See  also  Blackburn  v.  Coffey- 
ville  Vitrified  Brick  &  Tile  Co.  107 
Kan.  722,  193  Pac.  351. 

In  this  case,  if  the  added  factor 
of  his  labor  had  aidid  in  provoking 
the  epileptic  fit,  it  would  bring  the 
present  case  within  the  rule,  and 
we  would  not  hesitate  to  say  that 
there  was  an  accident  arising  out 
of  the  employment.  But  here  there 
was  no  factor  inherent  in  the  em- 
ployment or  arising  out  of  it  which 
can  be  characterized  as  an  accident 
which  can  be  added  to  the  disease 
as  a  contributing  cause  of  plaintiff's 
injury. 

Our  attention  is  directed  to  some 
border-line  cases  where  compen- 
sation was  allowed. 

In  an  English  case  (Wicks  v. 
Dowell  &  Co.  [1905]  2  K.  B.  225, 
74  L.  J.  K.  B.  N.  S.  572,  53  Week. 
Rep.  515,  92  L.  T.  N.  S.  677,  21 
Times  L.  R.  487,  2  Ann.  Cas.  732), 
where  an  employee,  while  unload- 
ing coal  near  an  open  hatchway  of 
a  ship  was  seized  with  an  epileptic 
fit  and  fell  into  the  hold  and  was 
seriously  injured,  it  was  held  that 
regard  must  be  had  to  the  proxi^ 
mate  cause  of  the  accident  resulting 
in  the  injury,  "which  was  to  be 
found  in  the  necessary  proximity 
of  the  workman  to  the,  hatchway," 


and  that  it  therefore  arose  "out  of" 
as  well  as  "in  the  course  of"  his  em- 
ployment. 

In  DriscoU  v.  Employers'  Lia- 
bility Assur.  Corp.  (1912-13) 
Mass.  C.  W.  C.  A.  125,  compensa- 
tion was  allowed  for  the  death  of 
an  employee  who,  while  driving  an 
express  wagon,  was  seized  with  an 
epileptic  fit,  and  fell  from  the  wagon 
and  fractured  his  skull. 

We  would  not  say  dogmatically 
that  these  cases  were  erroneously 
decided,  but  certainly  they  are  bor- 
dfer-line  cases.  Perhaps  they  can 
be  justified  because  of  the  substan- 
tial and  increased  risk  to  which  the 
workmen  in  each  of  these  cases  were 
exposed,  owing  to  the  position  in 
which  they  had  to  work.  We  note 
that  the  DriscoU  Case  (Mass.)  was 
decided  on  the  authority  of  the 
Wicks  Case  (Eng.).  The  Wicks 
Case,  supra,  has  not  been  consist- 
ently followed  in  England.  Thus 
in  Butler  v.  Burton-on-Trent  Union, 
106  L.  T.  N.  S.  824,  5  B.  W.  C.  C. 
355,  [1912]  W.  C.  Rep.  222,  the 
master  of  a  workhouse,  while  on 
duty,  was  sitting  on  the  top  of  a 
flight  of  steps  at  the  hospital  in 
which  he  was  employed.  He  was 
suffering  from  tuberculosis,  and 
while  seized  with  a  fit  of  coughing 
became  dizzy  and  fell  dowTi  the  steps 
and  sustained  fatal  injuries.  Com- 
pensation was  denied,  the  court 
holding  that  the  accident  did  not 
arise  out  of  the  employment;  that 
it  was  not  due  to  the  nature  of  the 
employment,  nor  to  anything  to 
which  the  employment  required  him 
to  expose  himself. 

In  Honor  v.  Painter,  4  B.  W.  C. 
C.  188,  a  workman  while  driving  a 
delivery  van  was  seen  to  fall  from 
his  van,  "in  what  looked  like  a  fit, 
— it  may  not  have  been, — and  died 
three  weeks  later."  The  court  of 
appeal  held  that  these  facts  did 
not  establish,  even  by  legitimate  in- 
ference, that  the  accident  and  in- 
jury arose  out  of  his  emplosmient. 

In  Carroll  v.  What  Cheer  Stables 
Co.  38  R.  I.  421,  L.R.A.1916D,  154, 
96  Atl.  208,  Ann.  Cas.  1918B,  846, 
12  N.  C.  C.  A.  174,  a  hack  driver 
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had  an  attack  of  dizziness  and  fell 
from  his  vehicle  and  was  injured. 
Compensation  was  allowed,  but  the 
court  said :  "The  evidence  does  not 
show,  as  claimed  by  the  appellant, 
that  the  petitioner's  fall  was 
'caused  solely  by  the  workman's 
previously  diseased  condition,'  nor 
does  the  justice  of  the  superior 
court  so  decide;  the  justice  says  in 
his  decree,  'The  fall  probably  being 
due  to  dizziness  or  unconsciousness 
induced  by  a  disease  from  which 
he  was  suffering,'  etc.  But  the  de- 
cree also  finds  that  the  accident  was 
one  'arising  out  of  .  .  .  said 
employment;'  there  is  at  least  as 
much  evidence  that  the  fall  was  due 
to  an  unexpected  and  accidental 
lurch  of  the  hack  into  the  gutter  and 
towards  or  against  the  curbstone, 
as  that  it  was  due  to  dizziness  or 
unconsciousness  induced  by  disease. 
It  seems  to  this  court  that  the  de- 
cision and  the  decree  appealed  from 
embody  a  conclusive  finding  of  fact 
that  dizziness  or  unconsciousness 
was  not  the  sole  cause  of  the  fall, 
and  that  there  was  evidence  from 
which  the  justice  could  find,  as  he 
did,  that  the  accident  arose  out  of 
the  employment." 

In  Kowalski  v.  Trostel  &  Sons 
(1915)  4  Ann.  Rep.  (Wis.)  I.  C.  17, 
a  workman  claimed  that  he  bumped 
his  head  against  an  overhanging 
door  while  working  in  the  respond- 
ent's plant,  and  fell  in  an  uncon- 
scious state,  and  that  he  remem- 
bered nothing  further  until  he 
roused  from  his  condition  in  the 
hospital  several  days  later.    On  ar- 


rival at  the  hospital  he  was  found 
to  have  a  dislocated  shoulder,  a  con- 
tused wrist,  and  an  incomplete  in- 
guinal hernia.  No  injuries  of  any 
sort  were  found  on  or  about  his 
head.  The  commission  disbelieved 
his  testimony  that  he  had  struck 
his  head  against  the  door,  and 
found  from  the  other  evidence  that 
his  injuries  were  caused  by  his  fall, 
and  that  the  fall  was  the  result  of 
a  faint  ox  epileptic  seizure,  and  his 
claim  for  compensation  was  denied. 

In  the  case  at  bar  the  jury  ren- 
dered special  findings,  one  of  which 
(No.  5)  was  that  the  proximate 
cause  of  the  accident  was  not  due 
to  the  plaintiff  becoming  dizzy  and 
falling.  The  plaintiff  was  himself 
more  candid  and  truthful  than  the 
jury,  as  is  disclosed  by  his  testi- 
mony quoted  above. 

It  must  be  held  that  the  accident 
which  caused  plaintiff's  injury 
flowed  from  his  epileptic  seizure, 
and  that  this  particular  recurrence 
of  periodic  malady  from  which 
plaintiff  had  suf- 
fered for  so  many  ^"pe"«««._ 
years  was  not  pro- 
voked by  his  em- 
ployment, nor  did  his  employment 
contribute  in  any  degree  to  bring 
on  such  epileptic  seizure.  There- 
fore this  is  not  a  case  of  a  personal 
injury  arising  out  of  the  employ- 
ment, for  which  compensation 
chargeable  to  plaintiff's  employer 
can  be  allowed. 

The  judgment  of  the  District 
Court  is  reversed  and  the  cause  re- 
manded, with  instructions  to  ren- 
der judgment  for  defendant. 


in]nr>-  from 
epilepsy. 


ANNOTATION. 

Workmen's  compensation:  injury  or  death  to  which  pre-existing  physical  con- 
dition of  employee  causes  or  contributes. 


I.  Introduction,  96. 
II.  Fits;  epilepsy,  97. 

III.  Fainting;  dizziness,  99. 

IV.  Mental  condition;  lapse  of  memory, 

100. 
V.  Tuberculosis,  100. 
VI.  Degenerated  blood  vessels,  101. 


VII.  Intestinal  disease  or  weakness,  102. 
VIII.  Hernia,  102. 
IX.  Syphilis;  gonorrhea,  104. 
X.  Sensitive  or  wounded  skin,  105. 
XI.  Delirium  tremens,  106, 
XII.  Disease  of  eyes,  106. 
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XIII.  Influenza,  107. 

XIV.  Gout,  107. 

As  to  right  to  compensation  in  case 
of  death  from  heart  disease,  see  anno- 
tion  to  Carroll  v.  Industrial  Commis- 
sion, post,  110. 

This  annotation  does  not  cover  cases 
where  an  employee  sustains  two  in- 
juries within  a  short  period,  and  the 
question  is  whether  the  second  injury 
was  the  natural  result  of  t6e  original 
injury;  neither  does  it  go  into 
the  question  of  the  effect  of  a  previous 
diseased  condition  on  the  amount  of 
compensation  recoverable. 

/.  Introduction. 

It  is  an  established  rule  that  the 
fact  that  an  employee  was  suffering 
from  a  diseased  condition  does  not 
necessarily  bar  him  from  a  right  to 
compensation  in  case  of  injury  and 
disability,  but  that  an  award  may  be 
had  in  case  of  a  disability  which  was 
proximately  caused  by  an  accident,  or 
personal  injury,  arising  out  of  and  in 
the  course  of  the  employment,  which 
accelerated  or  aggravated  an  exist- 
ing disease. 

Illinoia— Big  Muddy  Coal  &  I.  Co. 
V.  Industrial  Bd.  (1917)  279  111,  235, 
116  N.  E.  662;  Peoria  R.  Terminal  Co, 
V.  Industrial  Bd.  (1917)  279  111.  352, 
116  N.  E.  651, 15  N.  C.  C.  A.  632;  Rock- 
ford  City  Traction  Co.  v.  Industrial 
Commission  (1920)  295  III.  358,  129 
N.  E.  135;  Centralia  Coal  Co.  v.  Indus- 
trial Commission  (1922)  301  111.  418, 
134  N.  E.  174. 

Indiana. — Re  Bowers  (1917)  65  Ind, 
App.  128,  116  N.  E,  842;  Indianapolis 
Abattoir  Co.  v.  Coleman  (1917)  65  Ind, 
App,  369,  117  N.  E.  502;  Puritan  Bed 
Spring  Co.  v.  Wolfe  (1918)  68  Ind. 
App,  330,  120  N,  E.  417;  Indian  Creek 
Coal  &  Min.  Co.  v.  Calvert  (1918)  68 
Ind.  App.  474,  119  N.  E.  519,  120  N. 
E.  709;  General  American  Tank  Car 
Corp.  V.  Weirick  (1921)  —  Ind,  App. 
— ,  133  N.  E.  391, 

Kansas. — Blackburn  v,  Coffeyville 
Vitrified  Brick  &  Tile  Co.  (1920)  107 
Kan.  722,  193  Pac,  351, 

Louisiana. — ^Behan  v,  J,  B,  Honor  Co, 
(1917)  143  La,  348,  L,R,A,1918F,  862, 
78  So,  589. 


XV,  Typhoid  fever,  107, 
XVI.  Diabetes;  Bright's  disease,  107. 

Maine.— Mailman's  Case  (1919)  118 
Me.  172,  106  Atl.  606, 

Massachusetts.  —  Brightman's  Case 
(1916)  220  Mass.  17,  L.R.A.1916A,  321, 
107  N.  E,  527,  8  N,  C.  C.  A.  102, 

Michigan.  —  Ramlow  v.  Moon  Lake 
Ice  Co,  (1916)  ld2  Mich.  506,  L.R,A. 
1916F,  955,  158  N,  W,  1027;  Hills  v. 
Oval  Wood  Dish  Co.  (1916)  191  Mich. 
411,  158  N.  W.  214. 

New  York.  —  Mazzarisi    v.    Ward 

(1916)  170  App.  Div,  868,  156  N,  Y, 
Supp.  964;  Hackford  v,  Veeder  (1916) 
176  App,  Div.  924,  162  N,  Y.  Supp. 
1122;  Banks  v.  Adams  Exp.  Co.  (1916) 
176  App,  Div,  916,  162  N,  Y.  Supp, 
479;   Van  Keuren  v.  Divine  &  Sons 

(1917)  179  App.  Div.  509,  165  N.  Y. 
Supp.  1049,  affirmed  in  (1918)  222  N. 
Y.  648,  119  N.  E.  1083;  Cook  v.  New 
York,  0.  &  W,  R.  Co,  (1917)  179  App, 
Div,  967,  166  N,  Y.  Supp.  1090; 
Finkelday  v,  Henry  Heide  (1920)  193 
App,  Div,  338,  183  N,  Y.  Supp,  912, 
affirmed  in  (1921)  230  N,  Y.  598,  130 
N.  E.  909 ;  McGoey  v.  Turin  Garage  & 
Supply  Co,  (1921)  196  App,  Div.  436, 
186  N.  Y.  Supp.  697. 

Pennsylvania. — Clark  v,  Lehigh  Val- 
ley Coal  Co.  (1919)  264  Pa,  529,  107 
Atl,  858, 

Wisconsin. — Milwaukee  v.  Industrial 
Commission  (1916)  160  Wis.  238,  151 
N.  W.  247;  Casper  Cone  Co.  v.  Indus- 
trial Commission  (1917)  165  Wis,  255, 
L.R.A.1917E,  504,  161  N,  W,  784; 
Hackley-Phelps-Bonnell  Co,  v.  Indus- 
trial Commission  (1920)  173  Wis,  128, 
179  N,  W,  590, 

England.  —  Lloyd  v,  ^ugg  [1900]  1 
Q,  B,  486,  69  L,  J.  Q,  B,  N,  S.  190,  81 
L.  T.  N,  S.  768,  16  Times  L.  R,  65; 
Willoughby  v.  (Jreat  Western  R,  Co. 
(1904)  6  W.  C.  C,  28,  117  L,  T.  Jo, 
132;  Wicks  v,  Dowell  &  Co,  [1905]  2  K, 

B,  226,  74  L.  J.  K.  B.  N.  S,  672,  53 
Week.  Rep.  516,  92  L.  T.  N,  S,  677,  21 
Times  L,  R.  487,  2  Ann,  Cas,  732 ;  Is- 
may  v,  Williamson   [1908;  H.  L.]  A, 

C.  437,  77  L.  J.  P.  C.  N,  S.  107,  99  L, 
T,  N,  S,  595,  24  Times  L,  R.  881,  52 
Sol,  Jo,  713,  1  B,  W,  C,  C,  232;  Ystra- 
dowen  Colliery  Co.  v.  Griffiths  [1909] 
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2  K.  B.  583,  78  L.  J.  K.  B.  N.  S.  1044, 
100  L  T.  N.  S.  869,  25  Times  L.  R, 
622,  2  B.  W.  C.  C.  857;  Dotzauer  v. 
Strand  Palace  Hotel  (1910)  3  B.  W. 
C.  C.  387;  Groves  v.  Burroughs  & 
Watts  (1911)  4  B.  W.  C.  C.  185; 
Maskery  t.  Lancashire  Shipping  Co. 
(1914)  7  B.  W.  C.  C.  428,  [1914]  W. 
C.  &  Ins.  Rep.  290;  Woods  v.  Thomas 
Wilson  Sons  &  Co.  [1915]  W.  N.  109, 
84  L.  J.  K.  B.  N.  S.  1067,  31  Times  L. 
R.  278,  113  L.  T.  N.  S.  248,  59  Sol.  Jo. 
348,  8  B.  W.  C.  C.  288. 

&:otIaiid. — Colder  v.  Caledonian  R. 
Co.  (1902)  5  Sc.  Sess.  Cas.  5th  series 
123,  40  Scot.  L.  R.  89,  10  Scot.  L.  T. 
373 ;  M'Innes  v.  Dunsmuir  [1908]  S.  C. 
1021.  45  Scot.  L.  R.  804,  16  Scot.  L.  T. 
214;  Broforst  v.  The  Blomfield  (1913) 
6  B.  W.  C.  C.  613;  Aitken  v.  Finlayaon, 
B.  &  Co.  [1914]  S.  C.  770,  51  Scot.  L. 
R.  653,  2  Scot.  L.  T.  27,  7  B.  W.  C.  C. 
918. 

Ireland. — Fennah  v.  Midland  &  6. 
W.  R.  Co.  (1911)  45  Ir.  L.  T.  192,  4 
B.  W.  C.  C.  440. 

And  this  result  is  reached  although 
the  Compensation  Act  provides  that 
it  shall  not  include  a  disease  except 
as  it  shall  result  from  the  injury.  Pin- 
yon  Queen  Min.  Co.  v.  Industrial  Com- 
mission (1922)  —  Utah,  — ,  204  Pac. 
325. 

See  also  to  same  effect  cases  cited 
in  subd.  I.  of  the  annotation  to  Car- 
roll V.  Industrial  Commission,  post, 
110,  in  regard  to  heart  disease. 

It  is  well  settled,  however,  that  no 
compensation  is  recoverable  in  re- 
spect to  an  incapacity  primarily  caused 
by  a  disease,  or  the  impaired  physical 
condition  of  the  workman  at  a  time 
when  he  was  doing  his  usual  work  in 
the  ordinary  way. 

California. — Brooker  v.  Industrial 
Acci.  Commission  (1917)  176  Cal.  275, 
L.R.A.1918F,  878,  168  Pac.  126;  Jack- 
son V.  Industrial  Acci.  Commission 
(1921)  —  Cal.  App.  — ,  195  Pac.  719. 

Connecticut.  —  Hartz  v.  Hartford 
Faience  Co.  (1916)  90  Conn.  539,  97 
Atl.  1020. 

Illinois. — C.  E.  Peterson  &  Co.  v.  In- 
dustrial Bd.  (1917)  281  111.  326,  117 
N.  E.  1033;  RocKFOBD  Hotel  Go.  v. 
iNDusTRiAi.  (Commission  (reported 
herewith)  ante,  80. 
19  A.L.R.— 7. 


KansaSb  —  Madey  v.  Swift  &  Co. 
(1917)  101  Kan.  771,  168  Pac.  1105; 
Cox  V.  Kansas  City  Ref.  Ck>.  (reported 
herewith)  ante,  90. 

Michigan. — Van  Gorder  v.  Packard 
Motorcar  Co.  (1917)  195  Mich.  588, 
L.R.A.1917E,  522,  162  N.  W.  107. 

New  York.— Tucillo  v.  Ward  Bak- 
ing Co.  (1917)  180  App.  Div.  302,  167 
N.  Y.  Supp.  666;  Joseph  v.  United 
Kimono  Co.  (1921)  194  App.  Div.  568, 
186  N.  Y.  Supp.  700;  Kelly  v.  Nichols 
(1921)  199  App.  Div.  670,  191  N.  Y. 
Supp.  445. 

Pennsylvania.  —  Clark  v.  Lehigh 
Valley  Coal  Co.  (1919)  264  Pa.  529, 107 
Atl.  858. 

England. — ^Walker  v.  Lilleshall  Coal 
Co.  [1900]  1  Q.  B.  488,  69  L.  J.  Q.  B.  N. 
S.  192, 64  J.  P.  85,  48  Week.  Rep.  257, 81 
L.  T.  N.  S.  769,  16  Times  L.  R.  108; 
Hensey  v.  White  [1900]  1  Q.  B.  481, 
48  Week.  Rep.  257,  69  L.  J.  Q.  B.  N.  S. 
188,  63  J.  P.  804,  81  L.  T.  N.  S.  767,  16 
Times  L.  R.  64;  Swinbank  v.  Bell  Bros. 
(1911)  5  B.  W.  C.  C.  48;  Hugo  v. 
Larkins  (1910)  3  B.  W.  C.  C.  228; 
Hawkins  v.  Powells  Tillery  Steam  Coal 
Co.  [1911]  1  K.  B.  988,  80  L.  J.  K  B. 
N.  S.  769,  104  L.  T.  N.  S.  365,  27  Times 
L.  R.  282,  55  Sol.  Jo.  829,  4  B.  W.  C.  C. 
178. 

Ireland.— O'Hara  v.  Hayes  (1910)  44 
Ir.  L  T.  71,  8  B.  W.  C.  C.  586. 

Australia. — Federal  Gold  Mine  v. 
Ennor  (1910;'H.  C.)  13  C.  L.  R.  276. 

See  also  cases  cited  in  subd.  I.  of 
annotation,  post,  110,  in  regard  to 
heart  disease. 

II.  FU»{  epllepa)/. 

It  has  been  held  that  the  death  of 
a  plumber  by  falling  from  a  scaffold, 
on  which  he  was  at  work  in  the  course 
of  his  employment,  because  of  an 
epileptic  seizure,  does  not  arise  out  of 
his  employment  within  the  meaning  of 
the  Compensation  Act.  Van  Gorder  v. 
Packard  Motorcar  Co.  (1917)  195  Mich. 
588,  L.R.A.1917E,  522,  162  N.  W.  107. 
The  court  said:  "In  the  instant  case 
the  deceased  was  performing  the  ordi- 
nary services  of  his  trade,  that  of  a 
plumber  and  steam  fitter.  He  was 
standing  on  a  scaffold  a  few  feet  from 
the  floor.  There  is  no  claim  that  the 
scaffold  was  improperly  constructed  or 
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in  any  way  unsuitable  for  the  service. 
Due  to  no  conditions  arising  out  of 
his  employment,  but  solely  to  his  pre- 
disposition to  epilepsy,  of  which  his 
employer  had  no  notice,  he  fell  from 
the  scaffold,  receiving  an  injury  from 
which  death  resulted.  The  fall  was 
caused,  and  caused  only,  by  the  epilep- 
tic fit.  The  fit  was  the  direct  and  only 
cause  of  his  injury.  We  do  not  think 
it  would  be  seriously  contended  that, 
had  he  fallen  in  an  epileptic  fit  while 
standing  on  the  floor  and  received  the 
injury  he  did,  that  the  injury  arose  out 
of  the  employment,  and  that  the  de- 
fendant was  liable.  Collins  v.  Brook- 
lyn Union  Gas  Co.  (1916)  171  App. 
Div.  381,  156  N.  Y.  Supp.  957.  The 
height  from  which  he  fell,  here  only  a 
short  distance,  could  not  change  the 
liability  for  the  injury.  The  most  that 
can  be  said  is  that  the  height  from 
which  deceased  fell  may  have  aggra- 
vated the  extent  of  the  injury.  A  per- 
son falling  a  greater  distance  may  be 
more  seriously  injured  than  one  fall- 
ing a  lesser  distance;  but  it  does  not 
change  the  question  of  responsibility 
of  liability.  The  distance  of  the  fall 
might  contribute  to  the  extent  of  the 
injury,  but  it  was  not  a  contributory 
cause  to  the  fall.  When  the  deceased 
was  seized  with  the  epileptic  fit  he 
would  have  fallen,  no  matter  where  he 
was,  and  the  employer  cannot  be  held 
responsible  because  that  unfortunate 
seizure  occurred  when  the  workman 
was  on  a  scaffold,  a  few  feet  from  the 
fioor.  Our  own  cases  clearly  recog- 
nized the  rule  that  in  order  to  render 
the  employer  responsible  there  must 
be  a  concurrence  of  the  two  elements, 
viz.:  (1)  That  the  accident  occurred 
in  the  course  of  the  employment;  and 
(2)  that  it  arose  out  of  it.  If  it  did 
not  arise  out  of  the  employment,  but 
arose  out  of  something  else,  the  em- 
ployer is  not  liable.  McCoy  v.  Michi- 
gan Screw  Co.  (1914)  180  Mich.  454, 
L.R.A.1916A,  323,  147  N.  W.  572,  5  N. 
C.  C.  A.  455;  Klawinski  v.  Lake  Shore 
&  M.  S.  R.  Co.  (1915)  185  Mich.  643, 
L.R.A.1916A,  342,  152  N.  W.  213.  We 
must  adhere  to  this  construction  of  the 
statute,  if  any  force  or  effect  be  given 
to  the  expression  arising  'out  of  the 
employment.     The  legislature  has  so 


written  the  law  and  adopted  the  lan- 
guage of  the  English  statute  with  the 
construction  there  placed  upon  it. 
This  unfortunate  man  fell  to  his  death 
when  in  an  epileptic  fit,  which  did  not 
arise  out  of  his  employment  and  for 
which  his  employer  was  not  re- 
sponsible." 

And  in  Brooker  v.  Industrial  Acci. 
Commission  (1917)  176  Cal.  275,  L.R.A. 
1918F,,  878,  168  Pac.  126,  it  was  held 
that  the  death  of  an  employee  from  a 
fall  from  a  proper  scaffold,  because  of 
an  epileptic  seizure,  did  not  arise  out 
of  his  employment  within  the  meaning 
of  the  Compensation  Act. 

And  in  a  case  in  which  the  death  of 
an  employee  resulted  from  a  fall,  and 
the  employer  claimed  that  the  workman 
fell  while  in  an  epileptic  fit,  and  that 
his  death  was  caused  by  epilepsy,  and 
not  by  the  accident,  it  was  held  that 
the  court  properly  instructed  the  jury 
that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  by  a  preponderance 
of  the  evidence  that  the  deceased  came 
to  his  death  by  reason  of  a  personal 
injury  by  accident,  arising  out  of  and 
in  the  course  of  the  employment,  and 
that  if  he  fell  by  reason  of  an  epileptic 
seizure  the  verdict  must  be  for  the 
employer.  Madey  v.  Swift  &  Co. 
(1917)  101  Kan.  771,  168  Pac.  1105. 

And  in  Cox  v.  Kansas  City  Ref.  Co. 
(reported  herewith)  ante,  90,  it  was 
held  that  the  accident  and  consequent 
injury  did  not  arise  out  of  his  employ- 
ment, but  out  of  his  afiliction ;  and  that 
no  award  for  compensation  could  be 
made  where  a  workman  who  had  long 
been  afflicted  with  periodical  recur- 
rences of  epilepsy  was  seized  with  an 
'  epileptic  fit  in  the  course  of  his  em- 
ployment in  a  refining  plant,  and  fell 
upon  hot  pipes,  and  was  burned,  the 
fit  not  being  traceable  to  his  work,  and 
his  employment  not  contributing  to 
bringing  on  such  afiliction. 

And  where  the  only  inference  pos- 
sible from  the  evidence  was  that  a 
workman  employed  to  operate  an  ele- 
vator sustained  injury  as  a  result, 
either  of  an  apoplectic  stroke,  or  epi- 
lepsy, it  was  held  that  the  evidence 
did  not  show  an  accidental  injury 
arising  out  of  the  employment.  Kelly 
V.  Nichols  (1921)  199  App.  Div.  670, 
191  N.  Y.  Supp.  445. 
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And  in  Minerly  v.  Kingbury  Constr. 
Co.  (1920)  191  App.  Div.  618, 181  N.  Y. 
Supp.  901,  the  evidence  was  held  in- 
sufficient to  support  a  finding  that  the 
accident  arose  out  of  the  employment, 
where  it  appeared  that  the  employee 
had  been  stricken  with  a  fit,  from 
which  he  recovered  and  resumed  his 
work;  that  shortly  afterward  his  work 
required  him  to  proceed  up  the  river 
bank;  that  subsequently  he  was  found 
drowned  in  6  feet  of  water,  with  his 
body  curled  up  as  it  had  been  during 
the  previous  fit;  and  that,  although 
other  employees  were  about  100  feet 
from  the  place  of  drowning,  they  heard 
no  outcry. 

It  has  been  held  that  where  a  work- 
man unloading  coal  from  a  ship  is ' 
seized  with  an  epileptic  fit  and  falls 
down  the  hatchway,  near  which  he  is 
required  to  stand,  the  accident  was  one 
arising  out  of  and  in  the  course  of  his 
employment.  Wicks  v.  Dowell  &  Co. 
[1905]  2  K.  B.  (Eng.)  226,  74  L.  J.  K. 
B.  N.  S.  572,  53  Week.  Rep.  515,  92  L. 
T.  N.  S.  677,  21  Times  L.  R.  487,  2  Ann. 
Cas.  732. 

And  it  has  been  held  that  the  death 
of  a  workman  who,  in  the  usual  course 
of  his  employment,  because  of  an  epi- 
.leptic  seizure,  falls  into  hot  cinders 
which  he  was  removing  from  a  furnace 
and  is  burned  to  death,  arises  out  of 
his  employment,  within  the  meaning  of 
the  Workmen's  Compensation  Act. 
RocKFORD  Hotel  Co.  v.  Industrial 
Commission  (reported  herewith)  ante, 
80.  The  court  here  emphasized  the 
fact  that  the  workman's  death  resulted 
from  the  burns  he  received  from  fall- 
ing into  the  pit. 

III.  Fainting;  dixztnen. 
In  Reeves  v.  John  A.  Dady  Corp. 
(1921)  95  Conn.  627,  113  Atl.  162, 
where  the  superintendent  of  a  mill  was 
describing  the  details  of  a  surgical 
operation  to  an  overseer,  and  the  lat- 
ter stated  that  it  made  him  faint,  and 
he  walked  to  a  doorway  to  get  some 
air,  and  while  standing  there  fainted, 
and  fell  through  the  doorway,  which 
was  protected  by  a  bar,  it  was  held 
that  the  injury  did  not  arise  out  of 
the  employment,  there  being  no  causal 
connection   between  the  employment 


and  his  going  to  the  doorway,  and  his 
fainting  being  due  to  a  cause  not  con- 
nected with  the  employment. 

And  in  Saenger  v.  Locke  (1917)  220 
N.  Y.  556,  L.R.A.1918F,  225,  116  N.  E. 
367,  it  was  held  that  an  injury  by  am- 
monia thrown  by  the  mistake  of  a  fel- 
low employee  into  the  face  of  one  who 
had  fainted  because  of  a  quarrel  with 
.  her  boss,  for  the  purpose  of  reviving 
her,  did  not  arise  out  of  her  employ- 
ment. 

In  GONlEB  v.  Chase  Cos.  (reported 
herewith)  ante,  83,  the  death  of  a 
painter,  resulting  from  a  fall  from  a 
staging,  caused  by  a  temporary  un- 
consciousness due  to  disease,  was  held 
to  constitute  an  injury  arising  out  of 
his  employment,  where  it  appeared 
that  he  had  spells  of  indigestion  and 
spells  of  unconsciousness.  The  court 
stated  that  his  employment  brought 
him  upon  the  scaffolding  from  which, 
if  he  fell,  he  was  in  danger  of  serious 
injury,  and  that  the  danger  of  falling 
and  the  liability  of  resulting  injury 
were  a  risk  arising  out  of  the  condi- 
tions of  the  employment. 

And  in  Santacroce  v.  Sag  Harbor 
Brick  Works  (1918)  182  App.  Div.  442, 
169  N.  Y.  Supp.  696,  it  was  held  that 
an  employee  who  was  required  to  per- 
form his  duties  while  standing  on  a 
pile  of  brick  about  15  feet  above  the 
grounds,  and  who  was  seized  with  an 
attack  of  vertigo,  or  some  similar  dis- 
order, which  caused  him  to  fall  to  the 
frozen  ground  and  suffer  injury, 
might  be  found  to  be  entitled  to  com- 
pensation, where  he  was  in  good  health 
at  the  time,  and  no  reason  was  given 
for  the  fall,  except  the  dizziness 
caused  by  the  conditions  upon  which 
the  man  was  working. 

And  in  Swansea  Vale  v.  Rice  [1912] 
A.  C.  (Eng.)  238,  81  L.  J.  K.  B.  N.  S. 
672, 104  L.  T.  N.  S.  658,  27  Times  L.  R. 
440,  56  Sol.  Jo.  497,  48  Scot.  L.  R.  1095, 
4  B.  W.  C.  C.  298,  Ann.  Cas.  1912C,  899, 
it  was  held  that  a  finding  that  the  ac- 
cident arose  out  of,  as  well  as  in  the 
course  of,  the  employment,  was  justi- 
fied, where  it  appeared  that  an  officer 
on  a  vessel  had  previously  complained 
of  feeling  dizzy,  and  had  gone  below 
and  taken  medicine,  returned  to  the 
deck,     and     disappeared     therefrom. 
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while  he  waa  on  duty  in  broad  day- 
light and  calm  weather. 

And  an  injury  received  by  a  hack 
driver  while  in  the  regular  perform- 
ance of  his  duty,  in  falling  from  his 
seat,  through  dizziness  or  uncon- 
sciousness induced  by  a  disease  from 
which  he  was  suffering,  being  the  first 
attack  of  the  kind  which  he  had  ex- 
perienced, has  been  held  to  have 
arisen  out  of  and  in  the  course  of  his 
employment  within  the  operation  of 
the  Workmen's  Compensation  Act, 
where  the  fall  occurred  when  the  hack 
was  turned  against  the  curbstone  by 
the  horses.  Carroll  v.  What  Cheer 
Stables  Co.  (1916)  38  R.  I.  421,  L.R.A. 
1916D,  154,  96  Atl.  208,  Ann.  Cas. 
1918B,  846,  12  N.  C.  C.  A.  174. 

But  in  Josc«>h  v.  United  Kimono  Co. 
(1921)  194  App.  Div.  568,  185  N.  Y. 
Supp.  700,  where  a  workman,  because 
of  vertigo  or  fainting,  which  was  in 
no  wise  connected  with  his  employ- 
ment, fell  out  of  a  window,  it  was  held 
that  an  award  could  not  be  made. 

And  a  carpenter  who  is  subject  to 
dizzy  spells,  for  which  he  had  been 
under  medical  care  for  about  a  year, 
was  held  not  to  have  sustained  an  ac- 
cident arising  out  of  his  employment 
where,  as  was  customary,  he  placed 
his  coffee  on  a  stove  on  the  employ- 
er's premises,  and  just  as  the  whistle 
blew  had  a  dizzy  spell,  fell  over,  and 
put  his  hand  on  the  stove  for  protec- 
tion, and  was  burned.  Neuberger  v. 
Third  Ave.  R.  Co.  (1920)  192  App.  Div. 
781,  183  N.  Y.  Supp.  348. 

IV.  Mental  oondttion;  lapae  of  memory. 

In  C.  E.  Peterson  &  Co.  v.  Industrial 
Bd.  (1917)  281  IlL  826,  117  N.  E.  1038, 
it  was  held  that  a  fall  resulting  from 
a  man's  mental  condition  arose  out  of 
the  condition,  and  not  out  of  the  em- 
ployment. 

And  in  Halletfs  Case  (1918)  230 
Mass.  826,  119  N.  E.  673,  it  was  held 
that  if  the  injury  to  an  employee  was 
caused  by  her  own  physical  or  mental 
condition  in  her  own  affairs,  or  by  any 
cause  other  than  the  employment,  no 
recovery  could  be  had  under  the  Com- 
pensation Act. 

And  pneumonia  contracted  by  an 
employee  who,  because  of  prior  in- 


juries, suffers  a  lapse  of  memory  while 
in  charge  of  his  master's  team,  and  in 
attempting  to  get  the  horses  to  the 
stable  loses  his  way  and  wanders  from 
the  wagon  into  a  swamp,  and  suffers 
exposure  during  the  night,  is  not  an 
injury  arising  out  of  the  employment. 
Milliken's  Case  (1914)  216  Mass.  293, 
L.R.A.1916A,  337,  103  N.  E.  898,  4  N. 
C.  G.  A.  512.  The  court  stated  that 
there  is  nothing  in  the  employment 
of  driving  a  wagon  which  makes  it 
likely  that  the  employee  will  alight 
from  his  wagon  and  wander  to,  and 
fall  into,  a  swamp,  and  lie  there  all 
night.  With  reference  to  the  previous 
injury  the  court  merely  said  that  it 
seemed  plain  that  if  the  employee's 
-death  was  caused  by  a  personal  in- 
jury, it  was  the  one  which  happened 
before  the  occurrence  complained  of, 
and  before  the  Wo^pkmen's  Compensa- 
tion Act  was  passed. 

V.  Tubereulosia, 

Death  from  tuberculosis  which  has 
been  latent  for  some  time,  but  which 
was  accelerated  and  aggravated  by  the 
lowered  state  of  a  workman's  vitality 
because  of  an  accident,  may  be  said 
to  have  been  caused  by  the  accident. 
Beare  v.  Garrod  (1915)  85  L.  J.  Q.  B. 
N.  S.  (Eng.)  717.  113  L.  T.  N.  S.  673, 
8  B.  W.  C.  C.  474. 

And  in  Glennon's  Case  (1920)  236 
Mass.  642,  128  N.  E.  942,  a  finding  was 
held  justified  that  an  employee's  death 
resulted  from  a  personal  injury  which 
arose  out  of  and  in  the  course  of  his 
employment,  where  there  was  testi- 
mony tending  to  show  that  at  the  time 
of  the  injury  the  employee  had  pulmo- 
nary tuberculosis,  and  that  the  injury, 
while  not  causing  this  disease, 
hastened  its  progress  or  excited  it  to 
a  fatal  termination. 

And  in  Schlenker  v.  Garford  Motor 
Truck  Co.  (1918)  183  App.  Div.  166, 
170  N.  Y.  Supp.  439,  where  a  workman, 
twenty-three  days  after  he  had  sus- 
tained a  bloiw,  died  from  tubercular 
meningitis,  and  all  the  medical  testi- 
mony was  to  the  effect  that  such  a  blow 
as  he  had  received  could  excite  a 
dormant  tubercular  condition  into 
activity  and  accelerate  death,  it  was 
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held  that  an  award  of  compensation 
was  justified. 

And  in  Republic  Iron  &  Steel  Co.  v. 
Markiowicz  (1921)  —  Ind.  App.  — , 
129  N.  £.  710,  a  finding  was  held  jus- 
tified that  the  insured  received  a  per- 
sonal injury  by  accident  arisinjr  out 
of  and  in  the  course  of  his  employ- 
ment, and  that  his  dependents  were 
entitled  to  compensation  under  the  act, 
where  there  was  evidence  that  he  was 
injured  in  an  explosion,  and  that  the 
injury  resulted  in  a  weakened  vitality 
and  resistance,  and  that  latent  tuber- 
culosis was  aggravated  and  accelerat- 
ed into  active  tuberculosis,  from  which 
he  died. 

And  the  evidence  is  sufficient  to  sus- 
tain a  finding  that  the  death  of  the 
deceased  employee  resulted  from  the 
injuries  which  he  had  sustained,  and 
not  solely  from  disease,  where  several 
witnesses  testified  that  he  had  worked 
continuously  at  hard  labor  until  the 
accident,  and  had  apparently  been  in 
good  health  at  all  times  theretofore, 
but  had  never  been  able  to  leave  his 
bed  thereafter,  although  the  autopsy 
disclosed  that  he  had  pulmonary 
tuberculosis  in  such  an  advanced  stage 
that  one  lung  had  been  entirely  de- 
stroyed, and  the  other  to  a  consider- 
able extent,  and  that  he  was  suffering 
from  other  diseases,  and  three  physi- 
cians called  by  the  respondent  testified 
that,  in-  their  opinion,  his  death  was 
caused  by  pulmonary  tuberculosis,  and 
that  the  injuries  which  he  had  sus- 
tained were  not  sufiicient  either  to 
cause  or  to  hasten  his  death.  State  ex 
rel.  Jefferson  v.  District  Ct.  (1917) 
138  Minn.  834,  164  N.  W.  1012. 

And  in  McGoey  v.  Turin  Garage  & 
Supply  Co.  (1921)  195  App.  Div.  436, 
186  N.  Y.  Supp.  697,  under  the  Work- 
men's Compensation  Law  defining 
"injury"  and  "personal  injury"  as 
"only  accidental  injuries  arising  out 
of  and  in  the  course  of  the  employ- 
ment, and  such  disease  or  infection  as 
may  naturally  and  unavoidably  result 
therefrom,"  it  was  held  that  there  was 
sufficient  evidence  to  show  that  the 
tuberculosis  from  which  an  injured 
workman  died  naturally  followed  and 
resulted  from  an  injury  caused  by  be- 


ing crushed  between  two  automobiles 
in  the  garage  where  he  worked. 

In  Butler  v.  Burton-on-Trent  Union 
(1912)  5  B.  W.  C.  C.  (Eng.)  355,  106 
L.  T.  N.  S.  824,  it  was  held  that  the 
accident  did  not  arise  out  of  the  em- 
ployment, where  it  appeared  that  the 
deceased  was  the  master  of  a  work- 
house, and  was  on  duty  until  10 
o'clock  p.  M.;  that  on  a  summer 
evening  he  was  sitting  smoking  at 
the  top  of  some  stairs,  leading  to  the 
part  of  the  building  where  his  private 
rooms  were  situated;  that  he  had 
tubercular  trouble,  and  while  talking 
with  another  employee  he  had  a  fit  of 
coughing,  became  giddy,  and  fell  down 
the  steps,  breaking  a  rib,  and  that 
pneumonia  and  death  followed. 

VI.  Degenerated  blood  veaaels. 

A  blow  on  the  head,  which  In  all 
probability  would  have  caused  no  seri- 
ous injury  to  a  normally  healthy  man, 
but  which  caused  the  death  of  an  em- 
ployee who  was  suffering  from  an  ad- 
vanced stage  of  arteriosclerosis,  may 
be  held  to  be  an  accident  within  the 
Compensation  Act.  Milwaukee  v.  In- 
dustrial Commission  (1915)  160  Wis. 
238,  151  N.  W.  247. 

And  in  Haskell  &  B.  Car  Co.  v. 
Brown  (1917)  67  Ind.  App.  178,  117 
N.  E.  555,  a  finding  that  the  injury  and 
death  were  the  result  of  an  accident 
was  held  justified  by  the  evidence, 
there  being  testimony  in  substance 
that,  although  there  must  have  been 
degenerative  changes  in  the  structure 
of  the  blood  vessels,  there  would  have 
been  no  dilation  had  it  not  been  for 
added  blood  pressure  resulting  from  a 
strain  in  lifting  in  his  work. 

In  Barnabas  v.  Bersham  Colliery  Co. 
(1910)  103  L.  T.  N.  S.  (Eng.)  513,  55 
Sol.  Jo.  63,  4  B.  W.  C.  C.  119,  it  was 
held  that  the  evidence  was  insufliicient 
to  justify  a  finding  that  death  resulted 
from  an  accident  arising  out  of  and 
in  the  course  of  the  employment,  where 
it  appeared  that  a  workman  died  from 
apoplexy  while  pursuing  his  ordinary 
work,  and  there  was  no  evidence  of 
any  extraordinary  strain,  and  there 
was  evidence  that  his  arteries  were  in 
a    degenerated    condition    and    were 


Digitized  by 


Google 


102 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


likely  to  be  ruptured  from  slight  exer- 
tion. 

And  in  Tucillo  v.  Ward  Baking  Co. 
(1917)  180  App.  Div.  302,  167  N.  Y. 
Supp.  666,  it  was  held  that  the  pre- 
existing disease  of  arteriosclerosis, 
rather  than  an  accident  which  neces- 
sitated an  operation  for  hernia,  must 
be  deemed  the  cause  of  the  death  of 
an  employee,  where  none  of  the  attend- 
ing physicians  were  willing  to  express 
the  opinion  that  the  operation  or  the 
anesthesia  was  the  cause  of  the 
death,  or  that  the  deceased  would  not 
have  died  from  the  disease  at  the 
time  he  did,  if  the  operation  had  not 
been  performed. 

And  in  Taylor  v.  Bolckow,  V.  &  Co. 
(1911)  5  B.  W.  C.  C.  (Eng.)  130,  a 
finding  that  the  incapacity  of  a  work- 
man from  an  aneurism  was  due  to 
an  accident  was  held  not  justified 
where  it  appeared  that  for  many 
years  he  had  worked  lifting  heavy 
iron,  and  was  suffering  from  degener- 
ate arteries;  that  he  fell  from  a  rail- 
way truck  and  injured  his  head  and 
shoulder,  and  was  incapacitated  for 
twenty-two  days,  when  he  returned 
and  pursued  his  same  work;  that  he 
suffered  pain,  and  that  about  a  month 
after  his  work  he  felt  a  choking  sensa- 
tion; that  he  went  to  a  hospital,  and 
after  fourteen  weeks  was  discharged 
as  incurable,  suffering  from  an  ad- 
vanced aneurism. 

VII.  Intefitinal  di8eaae  or  tcealeness, 

A  workman  engaged  on  a  lighter  in 
coaling  a  ship,  who  upon  a  sudden 
rush  of  coal  was  struck  in  the 
stomach,  either  by  the  coal,  or  by  a 
basket  which  he  held  against  his  body, 
and,  after  being  operated  on  at  the 
hospital,  died  from  peritonitis  caused 
by  a  perforation  of  the  bowel,  may  be 
held  to  have  died  from  the  accident, 
although  he  was  suffering  from  a 
weakened  and  disordered  bowel  condi- 
tion due  to  chronic  appendicitis, 
which  rendered  him  more  likely  to  be 
injured  by  a  blow  than  if  he  had  been 
in  a  healthy  condition.  Woods  v.  Wil- 
son [1915]  W.  N.  (Eng.)  109,  84  L.  J. 
K.  B.  N.  S.  1067,  113  L.  T.  N.  S.  243. 
31  Times  L.  R.  273,  59  Sol.  Jo.  233.  8 
B.  W.  C.  C.  288. 


And  in  Voorhees  v.  Smith  Schoon- 
maker  Co.  (1914)  86  N.  J.  L.  500,  92 
Atl.  280,  7  N.  C.  C.  A.  646,  it  was  held 
that,  even  if  it  was  conceded  that  the 
deceased  was  suffering  from  an  in- 
ternal cancer,  a  finding  was  justified 
that  the  proximate  cause  of  his  death 
resulted  from  an  accident  arising  out 
of  and  in  the  course  of  his  employ- 
ment, where  there  was  evidence  that 
he  was  working  at  a  task  of  furrowing 
sixteen  posts,  which  required  him  to 
push  them  against  the  knives  by  press- 
ing his  abdomen  against  the  end  of 
the  post,  and  that  after  he  had 
finished  thirteen  he  was  in  great  pain 
and  died  in  a  few  days  from  internal 
hemorrhage. 

In  Hensey  v.  White  [1900]  1  Q.  B. 
(Eng.)  481,  48  Week.  Rep.  267,  69  L. 
J.  Q.  B.  N.  S.  188,  63  J.  P.  804,  81 
L.  T.  N.  S.  767,  16  Times  L.  R.  64, 
a  finding  was  held  justified  that  a 
workman  had  not  sustained  an  acci- 
dent, where  it  appeared  that  as  a  part 
of  his  regular  duty  he  was  assisting 
in  turning  the  wheel  of  a  gas  engine, 
which  was  stiff,  and  that  immediately 
after  exerting  himself  he  suffered  a 
rupture  of  blood  vessels  of  the  stom- 
ach, from  which  he  died,  and  there 
was  medical  testimony  that  the  blood 
vessels  of  the  stomach  were  diseased 
and  in  a  weakened  state. 

nil.  Bemia. 

The  fact  that  an  employee,  at  the 
time  of  the  accident,  was  predisposed 
to  the  development  of  a  hernia  by  any 
undue  straining  of  his  muscles  in  the 
region  where  the  protrusion  occurred 
does  not  render  the  Compensation  Act 
inapplicable,  where,  but  for  the  mis- 
hap, there  would  not  have  been  any 
disability.  Casper  Cone  Co.  v.  Indus- 
trial Commission  (1917)  165  Wis.  255, 
L.R.A.1917E,  504,  161  N.  W.  784.  The 
court  said:  "If  there  is  a  definite 
mishap  to  an  employee,  happening  to 
him  while  performing  services  grow- 
ing out  of  and  incidental  to  his  em- 
ployment, proximately  causing  him 
physical  injury  and  damaging  results, 
the  misfortune  is  compensable  under 
the  Workmen's  Compensation  Act, 
though  he  was  physically  unsound  at 
the  time  of  such  mishap,  and  other- 
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wise  such  results  would  not  have  been 
caused  by  such  mishap." 

And  in  Bobbins  t.  Original  Gas  En- 
gine Co.  (1916)  191  Mich,  122,  157  N. 
W.  437,  where  a  workman  suffered  an 
injury  which  resulted  in  hernia,  and 
it  was  claimed  that  the  hernia  was  of 
long  standing,  the  court,  in  holding 
that  if  this  claim  was  true  it  would 
not  prevent  the  recovery  of  compensa- 
tion, said :  "It  is  assumed  that,  it  was 
the  first  time  the  sac  had  been  forced 
through  the  abdominal  wall.  If  it  is 
also  assumed  that  there  was  a  certain 
lack  of  physical  integrity  in  the  parts 
where  the  injury  was  manifested,  still 
I  think  claimant  may  have  compensa- 
tion for  the  injury  he  suffered.  I  de- 
cide only  the  particular  case,  and  in 
doing  so  decline  •  to  hold,  upon  this 
record,  that  claimant  suffered  from 
disease,  and  not  from  accidental  in- 
jury." 

And  to  the  same  effect  are  Bell  v. 
Hayes-Ionia  Co.  (1916)  192  Mich.  90, 
158  N.  W.  179;  Hurley  v.  Selden-Breck 
Constr.  Co.  (1916)  193  Mich.  197,  159 
N.  W.  311;  Brown  v.  Kemp  (1913)  6 
B.  W.  C.  C.  (Eng.)  725;  and  Fulford 
v.  Northfleet  Coal  &  Ballast  Co.  (1907) 
1  B.  W.  C.  C.  (Eng.)  222. 

And  in  Puritan  Bed  Spring  Co  v. 
Wolfe  (1918)  68  Ind.  App.  330,  120  N. 
E.  417,  where  as  a  result  of  lifting 
wire  the  intestines  of  the  employee 
protruded  into  an  existing  hernial  sac 
and  caused  strangulated  hernia,  it 
was  held  that  the  injury  was  an  acci- 
dent within  the  meaning  of  the  Com- 
pensation Act.  The  court  adopted 
what  was  stated  to  be  the  view  favored 
by  the  weight  of  authority,  and  said: 
"The  mere  fact  that  appellee's  condi- 
tion made  him  more  susceptible  to 
the  particular  injury  which  resulted 
in  his  disability  furnishes  no  ground 
for  holding  that  the  disease  or  condi- 
tion, rather  than  the  accident,  was  the 
proximate  cause  of  the  injury  upon 
which  the  allowance  for  disability  is 
based.  We  recognize  that  there  is  a  line 
of  compensation  cases  in  other  juris- 
dictions which  give  to  the  word 
'accident,'  used  in  the  respective  com- 
pensation acts,  a  restricted  meaning 
which  in  a  measure  justifies  appellant's 
contention ;  but  the  weight  of  authority 


and  the  better  reason,  we  think,  favor 
the  adoption  of  the  popular  meaning 
of  said  word,  whiph  includes  'any  un- 
looked-for mishap  or  untoward  event 
not  expected  or  designed.' " 

And  in  Hartz  v.  Hartford  Faience 
Co.  (1916)  90  Conn.  539,  97  Atl.  1020, 
wher^  a  shipping  clerk  sustained  a 
hernia  as  a  result  of  lifting  a  barrel, 
it  was  held  that  if  the  emplosonent  was 
the  immediate  occasion  of  the  injury, 
although  he  was  predisposed  to  her- 
nia, it  arose  out  of  the  employment. 
The  court  said:  "When  the  exertion 
of  the  employment  acts  upon  the 
weakened  condition  of  the  body  of  the 
employee,  or  upon  an  employee  predis- 
posed to  suffer  injury,  in  such  way 
that  a  personal  injury  results,  the  in- 
jury must  be  said  to  arise  out  of  the 
employment.  An  employee  may  be 
suffering  from  heart  disease,  aneu- 
rism, hernia,  as  was  Mr.  Hartz,  or  oth- 
er ailment,  and  the  exertion  of  the 
employment  may  develop  his  condition 
in  such  a  manner  that  it  becomes  a 
personal  injury.  The  employee  is  then 
entitled  to  recover  for  all  conse- 
quences attributable  to  the  injury. 
The  acceleration  or  aggravation  of  a 
pre-existing  ailment  may,  therefore,  be 
a  personal  injury  within  our  act;  and 
the  test  may  well  be  that  suggested 
by  Lord  Loreburn  in  Clover,  C.  &  Co. 
V.  Hughes  [1910;  H.  L.]  A.  C.  (Eng.) 
242,  79  L.  J.  K.  B.  N.  S.  470,  102  L. 
T.  N.  S.  340,  26  Times  L.  R.  359,  54 
Sol.  Jo.  375,  47  Scot.  L.  R.  885,  3  B.  W. 
C.  C.  275.  Did  the  ailment  develop 
the  injury,  or  did  the  employment  de- 
velop it  in  any  material  degree?  If  it 
did,  the  injury  arose  out  of  the  em- 
ployment." 

And  a  man  employed  as  a  stoker, 
who  had  been  ruptured  three  or  four 
years  before,  and  was  wearing  a  truss 
sufficient  to  prevent  strangulated 
hernia  under  ordinary  circumstances, 
who  left  home  well  and  in  excellent 
spirits,  and  soon  after  his  return  to 
work  was  found  to  be  in  great  agony, 
and  died  shortly  afterwards  from 
strangulated  hernia,  may  be  found  to 
have  suffered  an  injury  by  accident 
arising  out  of  the  employment,  al- 
though there  was  no  evidence  as  to 
how  the  hernia  came  down  so  as  to 
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strangulate,  or  of  any  specially  heavy 
work  done  by  the  deceased  on  that 
date  to  account  for  it.  Scales  v.  West 
Norfolk  Farmers'  Manure  &  Chemical 
Co.  [1913]  W.  C.  &  Ins.  Rep.  (Eng.) 
165,  6  B.  W.  C.  C.  188. 

And  in  Puritan  Bed  Spring  Co.  v. 
Wolfe  (Ind.)  supra,  the  finding  of  the 
board  awarding  compensation  was 
held  sustained  by  the  evidence,  there 
being  testimony  that  the  employee 
some  years  before  had  had  a  surgical 
operation  for  hernia,  and  although  the 
results  were  not  entirely  satisfactory 
he  had  gone  back  to  his  regular  work, 
and  had  not  lost  any  time  on  account 
of  the  hernia,  except  one  week,  when 
he  stopped  work  as  a  precautionary 
measure  because  he  noticed  a  lump 
coming  in  his  side,  and  that  on  the 
day  of  the  injury  he  lifted  a  bale  of 
wire  weighing  150  pounds,  and  sud- 
denly became  sick  and  unable  to  work, 
and  there  was  medical  testimony  that 
such  a  lift  might  cause  the  strangu- 
lated hernia  from  which  it  was  found 
he  was  suffering. 

And  where  a  workman  suffered  an 
accident  which  caused  a  rupture  and 
necessitated  an  operation,  and  at  the 
time  of  the  operation  an  old  hernia 
was  also  operated  on,  and  the  work- 
man died  eight  months  after,  having 
shown  signs  of  heart  failure  soon  after 
the  operation,  the  arbitrator  may  find 
that  the  death  resulted  from  the  acci- 
dent, where  the  medical  evidence  in- 
dicated that  in  order  properly  to  op- 
erate for  the  second  rupture,  it  was 
necessary  that  the  first  one  also  be 
operated  upon.  Mutter,  H.  &  Co. 
v.  Thomson  [1918]  S.  C.  619,  50  Scot. 
L.  R.  447,  [1913]  1  Scot.  L.  T.  213, 
[1913]  W.  C.  &  Ins.  Rep.  241,  6  B.  W. 
C.  C.  424. 

In  Walker  v.  Murrays  [1911]  S.  C. 
825,  48  Scot  L.  R.  741,  4  B.  W.  C.  C. 
409,  it  was  held  that  there  was  no 
evidence  justifying  a  finding  that 
death  was  occasioned  by  an  accident 
arising  out  of  the  employment,  where 
there  was  evidence  that  the  deceased, 
a  man  over  sixty,  had  been  operated 
on  for  hernia  and  discharged  as  cured ; 
that  thereafter  he  resumed  work  as  a 
farm  steward,  doing  some  manual 
work;  that  he  was  again  troubled  with 


a  small  rupture  and  wore  a  truss ;  that 
while  driving  a  sow  belonging  to  his 
employer,  over  rough  moorland,  his 
rupture  came  down  and  became 
strangulated,  and  he  died  following  an 
operation;  there  being,  however,  no 
evidence  that  the  rupture  came  down 
because  of  a  fall,  jerk,  or  stumble. 

And  in  Dulac  v.  Procter  &  B.  Co. 
(1921)  —  Me.  — ,  114  Atl.  293,  where 
the  employee,  in  lifting,  sustained  a 
hernia  necessitating  an  operation,  and 
requested  the  operating  surgeon  to 
also  operate  on  a  pre-existing  hernia 
which  was  not  affected  by  the  injury, 
there  was  held  no  evidence  to  sustain 
a  finding  that  he  died  as  a  result  of  , 
the  injury;  it  appearing  that  he  died 
from  postsurgical  shock,  and  the  evi- 
dence leaving  it  to  uncertainty  or  con- 
jecture whether  he  would  have  died 
from  the  shock  from  the  operation  for 
the  hernia  caused  by  the  accident. 

IX.  Syphilis  f  gonorrhea. 

It  has  been  held  that  the  existence 
of  syphilis  will  not  prevent  an  award 
if  an  accident  accelerates  the  disease 
to  a  stage  of  disability.  Indianapolis 
Abattoir  Co.  v.  Coleman  (1917)  65 
Ind.  App.  369,  117  N.  E.  502. 

And  in  Pinyon  Queen  Min.  Co. 
T.  Industrial  Commission  (1922)  — 
Utah,  — ,  204  Pac.  323,  where  the  act 
provided  that  personal  injury  should 
"not  include  a  disease  except  as  it 
shall  result  from  the  injury,"  an  al- 
lowance of  compensation  for  the  full 
term  of  disability  was  sustained,  al- 
though a  dormant  syphilitic  condition 
was  accelerated  and  prolonged  the 
period  of  disabilily. 

And  in  Finkelday  v.  Heide  (1920) 
193  App.  Div.  338,  183  N.  Y.  Supp. 
912,  affirmed  in  (1921)  230  N.  Y.  598, 
130  N.  E.  909,  an  award  of  compensa- 
tion was  held  justified  where  it  ap- 
peared that  the  claimant  had  a 
syphilitic  infection  which  did  not  in- 
terfere with  his  ability  to  work;  that 
about  a  week  after  an  accident  causing 
a  fractured  wrist  he  began  to  act 
queerly  and  paralysis  developed;  it  be- 
ing held  that  although,  if  the  accident 
had  not  occurred,  the  claimant  would 
have  developed  paralysis,  this  did  not 
militate  against  an   award,   since   it 
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was  sufficient  if  the  disease  existed  at 
the  time  of  the  accident,  and  was  ac- 
celerated to  such  an  extent  as  to  im- 
pair his  earning  capacity. 

And  in  Hanson  v.  Dickinson  (1920) 
188  Iowa,  728,  176  N.  W.  823,  it  was 
held  that  the  disability  resulted  from 
the  injury  within  the  meaning  of  the 
Compensation  Act,  and  not  from  a  hid- 
den gonorrheal  trouble,  which  accord- 
ing to  the  evidence  was  "lighted  up" 
by  the  injury;  and  a  finding  that  the 
injury  was  the  proximate  cause  of  the 
employee's  disability  was  held  war- 
ranted, although  there  was  evidence 
that  the  injury  was  a  mere  bruise,  and 
but  for  the  gonorrheal  condition  would 
probably  not  have  proved  serious, 
there  being  evidence  that  the  disease 
in  question  could  be  accelerated  by  a 
mere  bruise. 

And  in  Crowley's  Case  (1916)  223 
Mass.  288,  111  N.  E.  786,  where  the 
evidence  warranted  the  findings  that 
the  employee  had  a  pre-existing  con- 
stitutional disease  known  as  syphilis, 
which,  being  dormant,  left  his  ability 
to  perform  the  work  for  which  he  was 
hired  unimpaired,  and  that  because  of 
the  nature  of  an  accident  arising  out 
of  and  in  the  course  of  his  employment 
his  nervous  system  suffered  a  shock 
aofficiently  severe  to  accelerate  this  ■ 
condition,  until  general  paralysis  re- 
sulted, depriving  him  of  all  capacity 
for  work,  it  was  -held  that  an  award 
for  total  incapacity  was  justified.  The 
court  said:  "The  statute  prescribes  no 
standard  of  fitness  to  which  the  em- 
ployee must  conform,  and  compensa- 
tion is  not  4>ased  on  any  implied 
warranty  of  perfect  health,  or  of  im- 
munity from  latent  and  unknown 
tendencies  to  disease  which  may  de- 
velop into  positive  ailments  if  incited 
to  activity  through  any  cause  originat- 
ing in  the  performance  of  the  work 
for  which  he  is  hired.  What  the  legis- 
lature might  have  said  is  one  thing; 
what  it  has  said  is  quite  another 
thing;  and  in  the  application  of  the 
statute  the  cause  of  partial  or  total 
incapacity  may  spring  from  and  be 
attributable  to  the  injury  just  as  much 
where  undeveloped  and  dangerous 
physical  conditions  are  set  in  motion 
producing  such  result,  as  where  it  fol- 


lows directly  from  dislocations  or  dis- 
memberments, or  from  internal  or- 
ganic changes  capable'of  being  exactly 
located." 

In  Borgsted  v.  Shults  Bread  Co. 
(1917)  180  App.  Div.  229,  167  N.  Y. 
Supp.  647,  where  the  Workmen's  Com- 
pensation Act  defined  "injury"  and 
"personal  injury"  "to  mean  only  acci- 
dental injuries  arising  out  of  and  in 
the  course  of  employment  and  such  dis- 
ease or  infection  as  may  naturally  and 
unavoidably  result  therefrom,"  it  was 
held  that  to  constitute  an  injury  re- 
sulting in  total  disability  by  reason  of 
the  loss  of  eyesight  it  must  appear 
that  the  eyesight  was  destroyed  by  the 
injury,  or  that  the  injury  produced 
"such  disease  or  infection"  as 
resulted  in  the  loss  of  the  eye- 
sight; and  that,  while  compensation 
could  be  had  for  the  partial  dis- 
ability resulting  from  a  fractured 
ankle,  even  for  the  time  it  was  pro- 
longed beyond  the  ordinary  period 
by  reason  of  a  pre-existing  syphilitic 
condition,  compensation  could  not  be 
had  for  the  permanent  total  disability 
caused  by  the  loss  of  his  eyesight  by 
reason  of  the  pre-existing  disease, 
since  this  did  not  "naturally  and  un- 
avoidably result"  from  the  accident. 

X.  Sensitive  or  wotmded  sictn. 

In  Dotzauer  v.  Strand  Palace  Hotel 
(1910)  3  B.  W.  C.  C.  (Eng.)'  387, 
where  one  subject  to  a  disease  render- 
ing the  skin  abnormally  sensitive  suf- 
fered disability  from  washing  crockery 
for  a  number  of  hours  in  hot  water 
containing  soft  soap  and  caustic  soda, 
it  was  held  that  he  had  sustained  an 
accident,  and  that  the  fact  that  his 
hands  were  not  previously  in  a  healthy 
condition  was  not  a  defense.  Cozens- 
Hardy,  M.  R.,  said:  "The  principle 
which  applies  to  all  cases  of  this  kind 
has  been  very  often  stated  in  words, 
which  I  am  almost  ashamed  to  repeat, 
that  the  workman  in  these  cases  car- 
ries a  disability  with  him,  and  the 
mere  circumstance  that  a  particular 
man,  in  doing  work  arising  out  of  and 
in  the  course  of  his  employment,  meets 
with  an  accident  which  a  perfectly 
healthy  man  would  not  have  met  with, 
is  no  answer  at  all.    He  takes  his  dis- 
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ability  with  him,  and  it  is  none  the 
less  an  accident  on  that  account.  Now 
here  this  man  was  a  washer-up  in  the 
scullery  of  a  hotel.  He  was  unaware 
of  the  fact,  if  fact  it  was,  that  he 
was  the  subject  of  rather  an  obscure 
disease  which  affected  his  skin  in  the 
sense  of  making  it  extremely  sensitive. 
He  was  washing  up  crockery  of  some 
kind,  in  hot  water,  no  doubt,  but  not 
in  unduly  hot  water,  in  which  there 
were  soft  soap  and  caustic  soda;  and 
in  the  course  of  that,  after  he  had 
been  an  hour  or  two  engaged  in  this 
work,  his  hands  became  greatly  in- 
flamed. He  changed  his  work  the  next 
day,  I  think,  but  the  consequence  was 
that  there  was  great  inflammation  in 
his  hands,  his  nails  came  off,  and  for 
upwards  of  four  months  and  a  half  he 
was  completely  disabled  from  doing 
his  work.  Was  that  an  accident?  I 
should  have  thought  that  in  every 
popular  sense  of  the  word  it  was  an 
accident.  This  man  on  a  particular 
day,  by  putting  his  hands,  in  the 
course  of  his  business,  into  this  hot 
water,  in  which  soft  soap  and  caustic 
soda  were  used,  got  an  inftemed  hand, 
resulting  in  the  loss  of  his  nails,  and 
got  it  immediately  after  putting  his 
hands  in  the  water.  That  was  an  acci- 
dent, I  should  have  thought,  in  every 
sense  of  the  word." 

In  Monson  v.  Battelle  (1918)  102 
Kan.  208,  170  Pac.  801,  where  an  em- 
ployee had  a  wound  on  his  foot 
and  was  obliged  to  wade  through 
foul  water  in  his  work,  and  the 
wound  became  infected  as  the  re- 
sult, the  court  said:  "The  infection 
of  an  existing  wound  by  contact  with 
foreign  matter  seems  to  be  within  the 
ordinary  meaning  of  the  term,  'an  un- 
looked  for  and  untoward  event  which 
is  not  expected  or  designed/  " 

In  Walker  v.  Lilleshall  Coal  Co. 
[1900]  1  Q.  B.  (Eng.)  488,  69  L.  J.  Q. 
B.  N.  S.  192,  64  J.  P.  85,  48  Week.  Rep. 
257,  81  L.  T.  N.  S.  769,  16  Times  L.  R. 
108,  it  was  held  that  a  gas  fitter  had 
not  sustained  an  accident  within  the 
meaning  of  the  Compensation  Act, 
where  he  had  blistered  fingers  and 
showed  them  to  the  foreman  before 
beginning  a  job  on  which  he  might 
come  in  contact  with  red  lead,  and 


was  told  to  proceed  with  the  work,  and, 
during  the  course  thereof,  his  fingers 
came  in  contact  with  the  red  lead, 
which  resulted  in  an  injury. 

XI.  Delirium  tremens. 

In  Ramlow  v.  Moon  Lake  Ice  Co. 
(1916)  192  Mich.  505,  L.R.A.1916F, 
955,  158  N.  W.  1027,  it  was  held  that 
compensation  could  not  be  denied  un- 
der the  Workmen's  Compensation  Act 
for  death  from  delirum  tremens,  if  the 
tremens  were  caused  by  the  shock  of 
an  accident  occurring  in  the  course  of 
the  employment,  because  the  employee 
was  at  the  time  of  the  accident  weak- 
ened by  the  use  of  alcohol. 

And  in  Sullivan  v.  Industrial  Engi- 
neering Co.  (1916)  173  App.  Div.  65, 
158  N.  Y.  Supp.  970,  an  award  under 
the  Compensation  Act  was  held  justi- 
fied where  there  was  evidence  that  the 
workman  died  from  delirium  tremens 
which  was  brought  on,  or  aggravated, 
by  being  struck  by  a  piece  of  joist 
while  at  work. 

XII.  Disease  of  eves. 

In  Nelson  v.  Industrial  Ins.  Dept. 
(1918)  104  Wash.  204,  176  Pac.  15, 
17  N.  C.  C.  A.  1067,  where  a  carpenter 
testified  that,  before  an  accident  to 
him,  both  of  his  eyes  were  good,  and 
that  he  had  no  trouble  with  his  vision, 
and  there  was  medical  evidence 
that  the  practical  loss  of  the  sight  of 
one  of  his  eyes  might  have  been  the 
result  of  the  accident,  it  was  held  that 
a  finding  that  the  loss  of  sight  result- 
ed from  the  accident  was  justified,  al- 
though there  was  testimony  that  it 
was  caused  by  optic  atrophy  which  had 
existed  some  time  before  the  accident 
occurred. 

And  in  Rockford  City  Traction  Co. 
v.  Industrial  Commission  (1920)  295 
IlL  358,  129  N.  E.  136,  it  was  held  fair 
to  conclude  from  the  evidence  in- 
volved that  blindness  developed  as  a 
result  of  injury,  although  there  was  a 
pre-existing  disease. 

But  in  Perry  County  Coal  Corp.  v. 
Industrial  Commission  (1920)  294  111. 
117,  128  N.  E.  333,  it  was  held  that  no 
award  of  compensation  should  be  made 
where  there  was  evidence  that  the 
impairment  of  eyesight  was  due  to 
foreign    bodies    in    the    eyes    called 
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"exudates,"  which  were  due  to  disease, 
and  were  not  caused  by  the  accident, 
and  that  the  accident  was  not  such  as 
to  increase  or  aggravate  the  existing 
condition,  or  cause  a  dimness  of  vision. 

XIII.'  Influenza. 

See  Geizel  v.  Regina  Co.  (1921)  — 
N.  J.  L.  — ,  114  Atl.  328,  infra,  XIV. 

Xli.  Oout. 

In  Lloyd  v.  Sugg  &  Co.  [1900]  1  Q. 
B.  (Eng.)  486,  69  L.  J.  Q.  B.  N.  S.  190, 
81  L.  T.  N.  S.  768,  16  Times  L.  R.  65, 
there  was  held  to  be  an  injury  by  acci- 
dent where  a  blacksmith  received  a 
jar  to  his  arm  when  one  who  was 
striking  a  rod  which  the  blsrcksmith 
held  made  a  misstroke,  and  a  swollen 
condition  of  the  arm  resulted,  which 
was  caused  partly  by  gout  in  the  sys- 
tem, excited  by  the  jar. 

XV.  Typhoid  fever. 

In  Banks  v.  Adams  Exp.  Co.  (1916) 
176  App.  Div.  916,  162  N.  Y.  Supp.  479, 
affirmed  without  opinion  in  (1917)  221 
N.  Y.  606,  117  N.  E.  1060,  an  award 
of  compensation  was  affirmed  for  the 
death  of  a  helper  on  a  delivery  wagon, 
who  was  injured  by  falling  from  a 
wagon,  and  striking  the  side  of  his 
head  on  the  car  tracks.  The  facts  are 
not  given,  but  in  a  dissenting  opinion 
Lyon,  J.,  said :  "The  commission  found 
that  at  the  time  of  the  accident  he 
was  suffering  from  typhoid  fever  in 
the  incubation  state,  which  became  ag- 


gravated by  the  severe  injury  to  his 
head,  through  the  consequent  lowering 
of  his  resisting  power  and  that  such 
disease,  thus  aggravated,  caused  his 
death." 

XTI.  Diabetes ;  Bright's  disease. 

In  Geizel  v.  Regina  Co.  (1921)  — 
N.  J.  L.  — ,  114  Atl.  328,  where  there 
was  evidence  that  the  injured  work- 
man was  suffering  from  diabetes,  or 
influenza,  it  was  held  that  death  might 
be  found  to  have  been  caifsed  by  acci- 
dent, although  there  was  a  diseased 
bodily  condition  prior  to  the  injury 
without  which  death  would  not  have 
ensued,  where  an  undeveloped  and 
dangerous  physical  condition  was  set 
in  motion,  producing  such  result. 

In  Ashley  v.  Lilleshall  Co.  (1911)  5 
B.  W.  C.  C.  (Eng.)  85,  the  evidence 
was  held  insufficient,  to  show  that 
there  had  been  an  accident,  where  it  ap- 
peared that  the  deceased  workman  was 
a  collier,  admittedly  in  an  advanced 
stage  of  Bright's  disease;  that  he 
told  a  fellow  workman  that  he  had 
hurt  himself,  and  the  other  employee 
noticed  marks  on  the  ground  as  if  the 
tub  which  the  deceased  had  been  fill- 
ing had  come  off  the  rails,  though  it 
was  on  at  the  time  the  employee  saw 
it;  that  the  deceased  went  home  and 
died  soon  after,  and  that  the  post- 
mortem proved  that  he  had  died  of 
uremia  caused  by  the  Bright's  disease. 

J.  T.  W. 


BESSIE  CARROLL  et  al.,  Plffs.  in  Err., 

V. 

INDUSTRIAL  COMMISSION  OF  COLORADO  et  al. 

Colorado  Supreme  Court  (In  Banc)  —December  6,  1990. 
(69  Colo.  473,  195  Pac.  1097.) 

Workmen's  compensation  —  accident  —  death  from  heart  trouble. 

1.  Death  resulting  from  an  attack  of  heart  trouble,  caused  by  breathing 
dust-laden  air  in  the  place  where  an  employee  was  at  work,  is  an  accident 
within  the  meaning  of  the  Workmen's  (Compensation  Act. 

[See  note  on  this  question  beginning  on  page  110.] 

—  necessity  of  second  motion  for  new  pealing  to  the  court,  where,  after  the 

trial  before  appeal.  first  petition,  the  order  denying  com- 

2.  A  second  petition  for  rehearing  pensation  was  opened  and  further  evi- 
of  an  order  of  a  compensation  com-  dence  taken,  after  which  another  ad- 
naission  need  not  be  made  before  ap-  verse  order  was  entered. 
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On  Petitioo  for  Rehearing. 
Appeal  —  striking:  discourteous  brief. 
S.  A  discourteous  brief  in  support 


of  a  petition  for  rehearing  will  be 
stricken  from  the  files. 
[See  2  R.  C.  L.  178.] 

(Burke  and  Denison,  JJ.,  dissent  from  propositions  1  and  2.) 


Error  to  the  District  Court  for  the  City  and  County  of  Denver  (Bouck, 
J.)  to  review  a  judgment  affirming  an  order  of  the  Industrial  Commission, 
denying  compensation  to  plaintiffs  under  the  Workmen's  Compensation 
Act,  for  the  death  of  their  decedent  in  an  action  by  them  to  set  aside  such 
order.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  H.  Slierrick  for  plain-     W.  C.  C.  586;  Spence  v.  Baird,  49  Scot. 


tiffs  in  error. 

Messrs.  Victor  E.  Eeyes,  Attorney 
General,  John  S.  Fine^  Assistant  At- 
torney General,  H.  E.  Curran,  and 
Dana,  Blount,  &  Silverstein,  for  de- 
fendants In  error: 

The  district  court  had  no  jurisdic- 
tion to  review  the  findings  of  the  com- 
mission. 

Passini  v.  Industrial  Commission,  64 
Colo.  349,  171  Pac.  369;  Stacks  v.  In- 
dustrial Commission,  66  Colo.  20,  174 
Pac.  588,  18  N.  C.  C.  A.  203. 

The  findings  and  award  of  the  Com- 
mission were  right. 

Alloa  Coal  Co.  v.  Drylie  [1913]  S.  C. 
549,  50  Scot.  L.  R.  350, 1  Scot.  L.  T.  167, 
6  B.  W.  C.  C.  398,  [1913]  W.  C.  &  Ins. 
Rep.  218,  4  N.  C.  C.  A.  899;  Industrial 
Commission  v.  Anderson,  69  Colo.  147, 
169  Pac.  1«5. 

The  burden  of  proof  was  upon  the 
claimants,  and  if  they  did  not  establish 
in  accidental  death,  they  cannot  re- 
cover. 

Hawkins  v.  Powells  Tillery  Steam 
Coal  Co.  [1911]  1  K.  B.  988,  80  L.  J. 
K.  B.  N.  S.  769,  104  L.  T.  N.  S.  365, 
27  Times  L.  R.  282,  55  Sol.  Jo.  329,  4 
B.  W.  C.  C.  178;  Black  v.  New  Zealand 
Shipping  Co.  [1913]  6  B.  W.  C.  C.  720; 
Reimers  v.  Proctor  Pub.  Co.  85  N.  J.  L. 
441.  89  Atl.  931,  4  N.  C.  C.  A.  738; 
Beaumont  v.  Underground  Electric  R. 
Co.  5  B.  W.  C.  C.  247;  Barnabas  v. 
Bersham  Colliery  Co.  103  L.  T.  N.  S. 
513,  55  Sol.  Jo.  63,  48  Scot.  L.  R.  727, 
4  B.  W.  C.  C.  119;  Gaherty  v.  Inter- 
national Silver  Co.  1  Conn.  Comp.  Dec. 
403;  Beckster  v.  Pattison,  1  Conn. 
Comp.  Dec.  61;  Bockwich  v.  Housa- 
tonic  Power  Co.  1  Conn.  Comp.  Dec. 
266. 

The  death  v/as  not  caused  by  acci- 
dent. 

Kerr  v.  Ritchies  [1913]  S.  C.  613,  50 
Scot.  L.  R.  434,  6  B.  W.  C.  C.  419; 
O'Hara  v.  Hayes,  44  Ir.  L.  T.  71,  8  B. 


L.  R.  278,  5  B.  W.  C.  C.  542;  Robson, 
E.  &  Co.  V.  Blakely  [1912]  S.  C.  334, 
49  Scot.  L.  R.  254,  [1912]  W.  C.  Rep. 
86,  5  B.  W.  C.  C.  586;  Dean  v.  London 
&  N.  W.  R.  Co.  3  B.  W.  C.  C.  351; 
Brokerick  v.  London  County  Council, 
24  Times  L.  R.  822,  1  B.  W.  C.  C.  219; 
Coe  V.  Fife  Coal  Co.  [1909]  S.  C.  393, 
46  Scot.  L.  R.  328,  2  B.  W.  C.  C.  8; 
Thackway  v.  Connelly  &  Sons,  3  B.  W. 
C.  C.  37;  Bellamy  v.  James  Humphries 
&  Sons  [1913]  W.  C.  &  Ins.  Rep.  169; 
Hallett  V.  H.  Jevne  Co.  2  Cal.  I.  A.  D. 
259 ;  Lightbown  v.  American  Mut.  Lia- 
bility Ins.  Co.  2  Mass.  I.  A.  D.  243; 
Nolan  V.  New  England  Casualty  Co.  2 
Mass.  I.  A.  D.  417;  Lendrum  v.  Ayr 
Steam  Shipping  Co.  [1913]  S.  C.  331, 
[1913]  W.  C.  &  Ins.  Rep.  10,  50  Scot. 
L.  R.  173,  6  B.  W.  C.  C.  326;  White  v. 
Sheepwash,  3  B.  W.  C.  C.  382;  Eke  v. 
Hart  Dyke  [1910]  2  K.  B.  677,  80  L. 
J.  K.  B.  N.  S.  90,  103  L.  T.  N.  S.  174, 
26  Times  L.  R.  613,  3  B.  W.  C.  C.  482, 
3  N.  C.  C.  A.  230;  Warner  v.  Couch- 
man  [1911]  1  K.  B.  351,  4  B.  W.  C.  C. 
32;  Landers  v.  Muskegon,  196  Mich. 
750,  L.R.A.1918A,  218,  163  N.  W.  43; 
Industrial  Commission  v.  Johnson,  64 
Colo.  461,  172  Pac.  422,  16  N.  C.  C.  A. 
350. 

Alien,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiffs  in  error,  as  widow 
and  minor  children  of  Joseph  Car- 
roll, filed  a  claim  for  compensation 
with  the  Industrial  Commission  un- 
der the  Workmen's  Compensation 
Act.  Laws  1919,  chap.  210.  Jo- 
seph Carroll  died  while  an  employ- 
ee, and  working  as  such.  The  plain- 
tiffs in  error  filed  their  claim  as 
his  dependents.  After  a  hearing 
the  Commission  found,  as  a  con- 
clusion based  upon  the  facts,  that 
the  death  of  Joseph  Carroll  "was 
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not  the  proximate  result  of  an  ac- 
cident sustained"  by  him. 

The  claimants  filed  an  action  in 
the  district  court  to  set  aside  the 
order  denying  compensation.  That 
court  affirmed  the  order  of  the  Com- 
mission, and  claimants  now  bring 
the  cause  to  this  court  for  review. 

One  of  the  questions  presented 
by  the  record  is  whether  the  Com- 
mission's finding,  which  in  the  in- 
stant case  is  one  of  law,  can  be  sus- 
tained. 

The  following  facts  are  not  dis- 
puted: Joseph  Carroll  was  em- 
ployed in  an  alfalfa  meal  mill.  On 
November  1,  1917,  he  was  found 
dead,  his  body  lying  in  the  hay  shed 
of  the  mill,  where  he  had  been 
pitching  alfalfa  hay.  His  work  was 
hard  physical  labor.  His  place  of 
employment  was  in  an  inclosed 
building.  The  air  therein  was  dust 
laden  as  the  result  of  handling  hay, 
alfalfa  meal,  and  machinery.  The 
decedent  had  organic  heart  trouble. 
The  evidence  shows  that  the  stren- 
uous work  of  pitching  alfalfa  hay 
in  an  inclosed  building,  combined 
with  breathing  dust-laden  air, 
brought  on  an  attack  of  heart 
trouble,  causing  instant  death,  and 
that,  if  Joseph  Carroll  had  been 
doing  his  work  in  the  open  air,  the 
work  would  not  have  brought  on 
a  heart  attack. 

The  proximate  cause  of  the  death 
of  Joseph  Carroll  was  the  condition 
of  the  air  in  his  place  of  employ- 
ment, or  the  fact  that  it  was  dust 
laden.  The  question  to  be  deter- 
mined now  takes  this  form:  Un- 
der the  foregoing  facts,  must  it  be 
held,  as  a  matter  of  law,  that  the 
death  was  "accidentally  sustained," 
or  resulted  from  an  "injury  proxi- 
mately caused  by  accident?" 

The  dust-laden  condition  of  the 
air  was  the  "proximate  cause"  of 
the  death  because,  had  it  not  been 
for  such  condition,  t^e  death  would 
not  have  occurred  at  the  time.  Such 
condition  of  the  air  which  decedent 
was  required  to  breathe  brought 
on  an  attack  of  heart  trouble,  re- 
sulting in  death.  The  dust-laden 
condition  of  the  air  was  the  cause, 


and  the  fatal  attack  of  heart  fail- 
ure was  the  result.    The  result  was 
unexpected  and  un- 
intended, and  there-  workmen'* 
fore  an    accident.    Mcidrnt- 
The     term     "acci-  ttlVi  /;?"bi.. 
dent"  is  often  used 
"to  denote  any  unintended  and  un- 
expected loss  or  hurt,  apart  from  its 
cause."    1  C.  J.  395. 

Our  statute  uses  the  expressions 
"personal  injury  or  death  acciden- 
tally sustained,"  and  "injury  proxi- 
mately caused  by  accident,"  in  pro- 
viding for  what  injuries  or  deaths 
compensation  shall  be  allowed.  By 
the  term  "injury"  is  meant,  not 
only  an  injury  the  means  or  cause 
of  which  is  an  accident,  but  also  an 
injury  which  is  itself  an  accident. 
The  expressions  above  quoted  are 
the  equivalent  of  "injury  by  acci- 
dent," which  is  frequently  used  in 
the  decisions.  The  word  "by"  may 
mean  "through  the  means,  act,  or 
instrumentality  of."  9  C.  J.  1109. 
Therefore,  "injury  by  accident," 
and  "injury  caused  by  accident," 
are  terms  or  expressions  which  can 
be  used  interchangeably.  In  a  dis- 
cussion of  the  former  it  is  said  in  25 
Harvard  L.  Rev.  340:  "Since  the 
case  of  Fenton  v.  Thorley  [1903; 
H.  L.]  A.  C.  443,  72  L.  J.  K.  B.  N. 
S.  787,  52  Week.  Rep.  81,  89  L.  T. 
N.  S.  314,  19  Times  L.  R.  684,  5  W. 
C.  C.  1,  nothing  more  is  required 
than  that  the  harm  that  the  plain- 
tiff has  sustained  shall  be  unexpect- 
ed. ..  .  It  is  enough  that  tiie 
causes,  themselves  known  and  usu- 
al, should  produce  a  result  which, 
on  a  particular  occasion,  is  neither 
designed  nor  expected.  The  test 
as  to  whether  an  injury  is  unex- 
pected, and  so,  if  received  on  a 
single  occasion,  occurs  'by  accident,' 
is  that  the  sufferer  did  not  intend  or 
expect  that  injury  would,  on  that 
particular  occasion,  result  from 
what  he  was  doing." 

This  is  the  rule  followed  in  Fidel- 
ity &  C.  Co.  V,  Industrial  Acci.  Com- 
mission, 177  Cal.  614,  L.R.A.1918F,- 
856,  171  Pac.  429,  17  N  C.  C.  A. 
784.  It  was  there  stated  that  the 
current  of  authority  is  that  "unf  ore- 
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seen,  unexpected,  and  unintended 
injuries  to  employees  have  been 
classed  as  'accidents,'  and  held  suf- 
ficient to  justify  awards." 

For  the  reasons  above  indicated, 
we  are  of  the  opinion  that  the  record 
shows  that  the  death  of  Joseph  Car- 
roll resulted  from  an  "injury  proxi- 
mately caused  by  accident,"  and 
that,  therefore,  his  dependents  are 
entitled  to  compensation. 

It  is  contended  by  the  defendants 
in  error  that  the  district  court  had 
no  jurisdiction  to  review  the  pro- 
ceedings of  the  Commission,  be- 
cause no  petition  for  a  rehearing 
was  filed  by  the  claimants  after  the 
Commission  last  announced  its  de- 
nial of  compensation.  The  facts 
which  give  rise  to  the  controversy 
in  this  matter  are  as  follows:  On 
June  18,  1918,  the  Commission, 
after  a  hearing,  made  an  order 
denying  compensation  to  the  claim- 
ants. A  petition  for  rehearing  was 
then  filed.  Thereafter,  and  on  July 
3,  1918,  the  Commission  vacated  its 
previous  order,  and  set  the  cause 
down  "for  the  purpose  of  taking 
further  medical  testimony  as  to  the 
cause  of  death  of  the  said  Joseph 
Carroll,  and  for  no  further  pur- 
pose." Further  evidence  was  taken 
on  August  7,  1918.  This  evidence 
was  cumulative  only.  On  Febru- 
ary 17,  1919,  the  Commission  made 
an  order,  as  if  an  original  one,  deny- 
ing compensation.  This  order  was, 
in  effect,  a  reinstatement  of  the  first 
order.  No  award  in  favor  of  the 
claimants  had  ever  been  made  in  the 
meantime.  The  petition  for  rehear- 
ing which  was  filed 
Ion  accomplished  a  1 1 
that  the  statute 
contemplates  with 
reference  to  such  petitions.  A 
second  petition  for  a  rehearing  by 


— neceaaltr 
•econd  motion 
for  new   trial 
before  appeal. 


the  same  party,  filed  after  the  Com- 
mission makes  an  order  exactly  the 
same  as  a  previous  order,  would 
serve  no  purpose  other  than  to  fur- 
ther delay  the  termination  of  the 
proceedings. 

The  district  court  did  not  dismiss 
the  proceeding,  but  took  jurisdic- 
tion, and  aflHrmed  the  award  of  the 
Commission. 

Under  the  circumstances  above 
stated,  we  are  of  the  opinion  that 
the  claimants  should  be  deemed  to 
have  substantially  complied'  with 
the  statute  as  to  filing  a  petition  for 
rehearing. 

The  judgment  of  the  District 
Court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  Dis- 
trict Court  to  remand  the  case  to 
the  Industrial  Commission,  with 
directions  to  enter  an  award  allow- 
ing compensation  to  the  claimants. 

Burke  and  Denison,  JJ.,  dissent. 

A  motion  for  rehearing  having 
been  filed,  the  following  Per  Curiam 
response  was  handed  down  on 
March  7,  1921: 

The  brief  of  defendants. in  error 
in  support  of  their  petition  for  re- 
hearing is  so  discourteous  that  the 
attorney  general  App^.,_ 
and  his  associates  ■tnuinar  ai*-  ^ 
made  haste  to  deny  «-'*•»"  *'*"• 
in  writing  all  responsibility  there- 
for. It  is  hereby  ordered  stricken 
from  the  files. 

Reluctant  to  hold  litigants  re- 
sponsible for  such  breaches  of  pro- 
fessional ethics,  the  court  grants  to 
defendants  fifteen  days  from  this 
date  in  which  to  file  herein  a  proper 
brief  in  support  of  their  petition 
for  rehearing. 

Allen,  J.,  not  participating. 


ANNOTATION. 
Workmen's  compenaatkm:  death  from  heart  diseMe. 


I.  General  rules.  111. 
II.  Application  to  facts: 

a.  Breathing  dust-laden  or  impure 
air,  112. 


n. — continued. 

b.  Working  in  Iiigh  temperature; 

long  hours,  118. 
c  Strain  or  exertion,  118. 
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II. — continued. 

d.  Hurrying,  116. 

e.  Slipping,  falling,  116. 

Generally,  as  to  right  to  compensa- 
tion in  case  of  injury  which  physical 
condition  of  employee  causes  or 
contributes  to,  see  annotation  to  Cox 
V.  Kansas  City  Ref.  Co.  ante,  95. 

As  to  compensation  for  death  or 
injury  from  overexertion  and  excite- 
ment (including  cases  of  heart  dis- 
ease), see  annotation  in  6  A.L.R.  1256. 

For  hemorrhage  as  an  accident,  see 
annotation  in  7  A.L.R.  1614,  and  sup- 
plementary note  in  13  A.L.R.  438,  in- 
cluding cases  where  the  employee  was 
suffering  from  a  disease  when  the 
injury  occurred. 

I.  General  rules. 

An  award  of  compensation  may  be 
made,  although  there  was  a  pre-exist- 
ing heart  disease,  if  that  disease  was 
aggravated  and  accelerated  by  an  ac- 
cidental injury  which  arose  out  of 
and  in  the  course  of  the  employment, 
and  was  the  proximate  cause  of  the 
disability  or  death.  Jakub  v.  Indus- 
trial Commission  (1919)  288  IlL  87, 
123  N.  E.  263;  Springfield  Dist. 
Coal  Min.  Co.  v.  Industrial  Commission 
(1921)  300  111.  28,  132  N.  E.  752; 
Madden's  Case  (1916)  222  Mass. 
487,  L.R.A.1916D,  1000,  111  N.  E.  379. 

But  an  employee  is  not  entitled  to 
compensation  for  a  condition  result- 
ing from  a  pre-existing  heart  disease, 
and  not  proximately  caused  by  an 
accident  or  personal  injury  arising 
out  of  and  in  the  course  of  the  employ- 
ment. Springfield  Dist.  Coal  Min.  Co. 
V.  Industrial  Commission  (1921)  300 
III,  28, 132  N.  E.  752. 

Compensation  is  only  recoverable 
where  there  was  a  direct  causal  con- 
nection between  the  effort  put  for- 
ward in  the  employment,  and  the  in- 
jury, and  the  determining  question 
is  whether  the  employment  was  the 
proximate  contributing  cause.  Mad- 
den's Case  (Mass.)  supra.  The  court 
said:  "The  act  is  not  a  substitute 
for  disability  or  old-age  pensions.  It 
cannot  be  strained  to  include  that 
kind  of  relief.  Its  ultimate  purpose 
simply  is  to  treat  the  cost  of  personal 
injuries  incidental  to  the  employment 


II.— continued. 

f.  Sustaining  a  blow,  117. 

g.  Being  crushed,  117. 

as  a  part  of  the  cost  of  the  business. 
It  does  not  afford  compensation  for 
injuries  or  misfortunes  which  mere- 
ly are  contemporaneous  or  coincident 
with  the  employment,  or  collateral 
to  it.  Not  every  diseased  person  suf- 
fering a  misfortune  while  at  work  for 
a  subscriber  is  entitled  to  compensa- 
tion. The  relief  is  so  new  that  the 
tendency  may  be  to  inquire  only  as  to 
the  employment  and  the  injury,  and  to 
assume  that  these  two  factors  consti- 
tute ground  for  compensation.  But 
the  essential  connecting  link  of  direct 
causal  connection  between  the  per- 
annal  injiiry^  fli^H  t.Vift  employment 
nuist  be  established _  before,  the  act 
becomes  operative.  The  personal  in- 
jury must  "be  tlie  result  of  the  em- 
ployment, and  flow  from  it  as  the 
inducing  proximate  cause.  The  rational 
mind  must  be  able  to  trace  the  re- 
sultant personal  injury  to  a  proxi- 
mate cause  set  in  motion  by  the  em- 
ployment, and  not  by  some  other 
agency,  or  there  can  be  no  recovery. 
In  passing  upon  this  question,  a  hu- 
manitarian emotion  ought  not  to  take 
the  place  of  sound  judgment  ih  the 
weighing  of  evidence.  The  direct 
connection  between  the  personal  in- 
jury as  a  result,  and  the  employment 
as  its  proximate  cause,  must  be  proved 
by  facts,  before  the  right  to  compen- 
sation springs  into  being.  A  high  de- 
gree of  discrimination  must  be  exer- 
cised to  determine  whether  the  real 
cause  of  an  injury  is  disease  or  the 
hazard  of  the  employment.  A  disease 
which,  under  any  rational  work,  is 
likely  to  progress  so  as  finally  to  dis- 
able the  employee,  does  not  become  a 
'personal  injury'  under  the  act,  mere- 
ly because  it  reaches  the  point  of  dis- 
ablement while  work  for  a  subscriber 
is  being  pursued.  It  is  only  when^ 
there  is  a  direct  causal  connection 
between  the  exertion  of  the  employ- 
ment and  the  injury  that  an  award  of 
compensation  can  be  made.  The  suB^ 
stantial  question  is  whether  the  dis- 
eased condition  was  the  cause,  or 
whether  the  employment  was  a  prox- 
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imate  contributing  cause.  In  the 
former  case,  no  award  can  be  made; 
in  the  latter,  it  ought  to  be  made." 

It  has  been  held  that  an  occurrence 
which  merely  hastens  an  existing  dis- 
ease to  its  final  culmination  will  be 
deemed  an  accident  within  the  mean- 
ing of  the  Workmen's  Compensation 
Act,  and  that,  where  such  occurrence 
arises  out  of  and  in  the  course  of  the 
employment,  compensation  will  be 
awarded.  Utilities  Coal  Co.  v.  Herr 
(1921)  —  Ind.  App.  — ,  132  N.  E.  262. 

And  the  acceleration  of  a  previous- 
ly existing  heart  disease  to  a  mortal 
end,  sooner  than  otherwise  it  would 
have  come,  has  been  held  an  injury 
within  the  meaning  of  the  Massachu- 
setts Compensation  Act  Brightman's 
Case  (1914)  220  Mass.  17,  L.R.A. 
1916A,  821,  107  N.  E.  527,  8  N.  C.  C.  A. 
102. 

But  death  cannot  be  attributed  to 
an  accident  where  the  deceased  had 
suffered  from  progressive  heart  dis- 
ease for  some  years,  and  was  liable 
to  die  at  any  moment^  and  death  came 
while  he  was  doing  his  normal  work. 
O'Hara  v.  Hayes  (1910)  44  Ir.  L.  T.  71, 
3  B.  W.  C.  C.  586. 

II.  Appli€!ation  to  facta. 

a.  Breathing  duat-laden  or  impure  air. 

It  will  be  observed  that  in  the  re- 
ported case  (Carboll  v.  Industrial 
Commission,  ante,  107)  it  was  de- 
cided that  death  resulting  from  an 
attack  of  pre-existing  heart  trouble, 
caused  by  breathing  dust-laden  air  in 
the  place  where  the  employee  was  at 
work,  was  an  accident  within  the 
meaning  of  the  Workmen's  Compen- 
sation Act. 

And  in  Utilities  Coal  Co.  v.  Herr 
(1921)  —  Ind.  App.  — ,  132  N.  E.  262, 
a  finding  that  a  miner  received  a  per- 
sonal injury  or  accident  arising  out 
of  and  in  the  course  of  his  employ- 
ment was  held  justified  where  there 
was  evidence  that  he  was  afflicted 
with  a  serious  heart  disease;  that  he 
went  down  into  a  mine  and  found  the 
air  of  his  working  place  so  filled  with 
smoke  from  the  firing  of  explosives 
that  it  was  unfit  to  breathe;  that  it 
seriously  affected  a  number  of  other 
workmen;    that    after    remaining    a 


short  time  he  left  the  mine,  because 
of  the  impure  air,  and  upon  reaching 
the  surface  was  in  such  a  condition 
that  he  expired  within  a  short  time. 
The  court  said:  "Appellant  bases  its 
contention  that  the  evidence  does  not 
sustain  the  finding  in  question  chiefly 
on  the  testimony  of  two  physicians 
who  attended  the  autopsy.  This  tes- 
timony consists  of  their  opinions  that 
the  death  of  said  Eli  A.  Herr  did  not 
result  from  inhaling  the  impure  air  in 
the  mine,  but  from  the  chronic  heart 
disease.  However,  if  their  opinions 
be  accepted  as  the  true  cause  of  his 
death,  it  does  not  follow  that  the  find- 
ing under  consideration  is  not  sus- 
tained by  the  evidence.  This  is  true 
for  the  reason  that  an  occurrence 
which  merely  hastens  an  existing  dis- 
ease to  its  final  culmination  will  be 
deemed  an  accident,  within  the  mean- 
ing of  the  Workmen's  Compensation 
Act  (Laws  1915,  chap.  106),  and, 
where  such  occurrence  arises  out  of 
and  in  the  course  of  an  employment, 
compensation  will  be  awarded.  .  .  . 
There  is  no  direct  evidence  that  the 
smoke-laden  air,  inhaled  by-  the  de- 
cedent on  the  occasion  in  question, 
hastened  his  death  because  of  the 
diseased  condition  of  his  heart,  but 
such  evidence  is  not  necessary  in  or- 
der to  establish  that  fact,  if  other 
proven  facts  will  warrant  such  an  in- 
ference. .  .  .  Directing  our  atten- 
tion to  the  facts  set  out  above,  we 
observe  that  a  man  afflicted  with  a 
serious  heart  disease  went  down  into 
a  mine,  and  found  the  air  of  his  work- 
ing place  filled  with  smoke  that  ren- 
dered it  unfit  to  breathe,  and  serious- 
ly affected  a  number  of  his  fellow 
workmen;  that  after  remaining  a 
short  time  he  left  the  mine,  because 
of  the  impure  air,  and  on  reaching  the 
top  he  was  in  such  a  condition  that  he 
expired  within  a  short  time.  It  was 
the  province  of  the  industrial  board 
to  draw  any  reasonable  inference 
from  such  facts.  It  evidently  drew 
the  inference  that  the  same  elements 
in  the  air  of  the  mine  which  caused 
other  workmen  to  become  weak,  dizzy, 
and  blind,  to  have  rapid  pulsations, 
headache,  and  shortness  of  breath,  to 
become  sick  and  vomit,  so  affected  the 
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decedent  that  death  followed,  because 
bis  diseased  heart  was  unable  to  with- 
stand the  added  burden  placed  on  it, 
by  inhaling  the  smoke-laden  air  while 
in  the  mine,  and  in  making  an  effort 
to  escape  from  its  evil  effects.  With 
BQch  an  inference  in  support  of  the 
finding  in  question,  it  is  fully  sus- 
tained by  the  evidence.  We  are  un- 
able to  say  that  it  is  not  a  reasonable 
inference,  and  therefore  we  have  no 
right  to  disregard  it,  although  we 
might  consider  a  contrary  inference 
equally  as  reasonable." 

In  Broderick  v.  London  County 
Council  (1908)  24  Times  L.  R.  (Eng.) 
822,  1  B.  W.  C.  C.  219,  where  a  work- 
man employed  in  sewers  contracted 
enteritis  from  inhaling  sewer  gas  in 
the  course  of  his  employment,  and  as 
a  result  a  long-existing  heart  trouble 
was  accelerated,  and  he  was  incapac- 
itated for  work  before  the  time  at 
which  the  heart  disease  would  have 
otherwise  incapacitated  him,  it  was 
held  that  there  was  no  injury  by  acci- 
dent within  the  meaning  of  the  Com- 
pensation Act,  the  court  stating  that 
it  was  not  able  to  accept  the  conten- 
tion that  it  was  accidental  because  it 
was  an  accident  that  the  bacillus  hajH 
pened  to  attack  this  particular  man. 

t.  Worteing  in  Myh  temperature;  long 
hvur». 

Working  in  a  room  with  the  tem- 
perature from  75  to  78,  with  portholes 
and  doors  open,  and  lifting  and  put- 
ting in  place,  with  the  aid  of  two  men, 
a  heavy  casting  which  had  been  re- 
cently lifted  and  put  in  place  by  only 
two  men,  and  working  for  eight  hours, 
then  resting  two,  and  again  working 
eight  hours,  where  the  employee  had 
recently  worked  for  thirty-one  and 
one-fourth  hours  in  two  days,  does 
not  show  accidental  or  fortuitous  cir- 
cumstances which  would  make  the 
death  of  an  employee  accidental, 
where,  immediately  after  lifting  the 
easting,  he  fell  from  the  platform  up- 
on which  he  had  been  working,  and 
the  autopsy  showed  that  he  had  died 
from  heart  failura  Guthrie  v.  Detroit 
Shipbuilding  Co.  (1918)  200  Mich. 
365,  167  N.  W.  37. 

But  a  finding  that  the  deceased  re- 
19  A.LJt.— 8. 


ceived  a  personal  injury  arising  out 
of  and  in  the  course  of  the  employ- 
ment is  warranted,  where  it  appeared 
that  the  employee  died  from  the  com- 
bined effect  of  a  heart  weakness,  the 
exertion  of  his  work  in  a  close  room, 
and  a  high  temperature,  caused  by 
the  heat  of  the  room  and  the  especial- 
ly hot  weather,  and  that  he  would  not 
have  been  overcome  and  have  met  his 
death  with  any  of  these  factors  ab- 
sent. Mooradjian's  Case  (1918)  229 
Mass.  521,  118  N.  E.  961. 

c.  Strain  or  exertion. 

It  has  been  held  that  a  coal  miner 
suffered  a  personal  injury  by  acci- 
dent, where,  a  few  minutes  after  as- 
sisting in  pushing  a  partially  loaded 
car  over  a  grade,  he  suffered  a  rup- 
ture of  the  aorta  from  which  he  died 
within  a  short  time,  although  an  au- 
topsy disclosed  a  diseased  condition 
at  the  point  of  rupture,  and  there  was 
an  unusual  thinness  of  the  wall.  In- 
dian Creek  Coal  &  Min.  Co.  v.  Calvert 
(1918)  68  Ind.  App.  474, 119  N.  E.  619, 
120  N.  E.  709.  The  court  said:  "The 
following  is  either  directly  estab- 
lished by  or  reasonably  deducible 
from  the  evidence:  That  the  shoving 
of  the  partially  loaded  car  up  over 
the  grade  required  of  decedent,  and 
he  actually  exerted,  an  unusual  physi- 
cal effort,  both  when  assisted  by  his 
son  alone,  and  also  when  assisted  by 
the  Snaps  in  addition,  as  based  on  the 
expert  evidence  that  such  would  be 
the  effect — that  such  augmented  the 
speed  and  increased  the  force  of  de- 
cedent's heartbeats,  with  the  conse- 
quent added  internal  pressure  on  his 
diseased  and  weakened  blood  vessels; 
that  the  rupture  of  the  aorta  followed 
very  shortly  after  the  moving  of  the 
car,  as  indicated  by  the  fact  that  the 
Snaps  had  thrown  only  about  a  half- 
dozen  shovels  of  coal  until  summoned 
back  to  decedent's  assistance;  and 
that  such  pressure  on  his  blood  ves- 
sels, induced  as  aforesaid,  continued 
as  a  causative  force  until  it  termi- 
nated in  the  rupture;  that  the  dece- 
dent became  somewhat  abnormal  in 
physical  condition  while  pushing  the 
car,  as  indicated  by  his  first  outcry 
and  his  changed  demeanor  continuing 
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thereafter;  and  that  it  is  not  improb- 
able that  the  process  of  rupturing  the 
aorta  may  have  commenced  when  the 
car  was  being  pushed." 

And  in  Doughton  v.  A.  Hickman 
(1913)  6  B.  W.  C.  C.  (Eng.)  77,  it  was 
held  that  a  workman,  who  was  em- 
ployed to  load  heavy  sacks  onto  a 
truck  and  push  the  truck  along  rails, 
and  who,  shortly  after  having  per- 
formed these  duties,  and  while  rest- 
ing, fell  senseless  and  died,  might  be 
held  to  have  met  with  an  accident, 
where  the  medical  evidence  proved 
that  his  heart  would  not  have  failed 
had  it  not  been  subjected  to  more  than 
ordinary  strain. 

And  a  heavy  strain  from  lifting, 
resulting  in  a  sudden  dilatation  of  the 
heart  and  consequent  heart  failure, 
may  be  found  to  be  an  accident,  al- 
though the  employee  had,  previous  to 
the  injury,  suffered  from  a  cardiac 
lesion,  which  became  aggravated  by 
the  unusually  heavy  lifting  which  he 
performed  at  the  time  of  the  accident. 
Cowen  v.  Cowen  New  Shirt  Laundry 
(1916)  176  App.  Div.  924,  162  N.  Y. 
Supp.  1115. 

And  in  Uhl  v.  Guarantee  Constr- 
Co.  (1916)  174  App.  Div.  571,  161  N. 
Y.  Supp.  659,  it  was  held  that  if  a 
heavy  and  unusual  strain  aggravated 
the  cardiac  lesion  from  which  the 
employee  suffered,  and  caused  the 
sudden  dilatation  of  the  heart,  and 
consequent  heart  failure,  resulting  in 
death,  the  death  might  well  be  con- 
sidered as  accidental  and  within  the 
act. 

And  in  Haskell  &  B.  Gar  Go.  v. 
Brown  (1917)  67  Ind.  App.  178,  117 
N.  E.  655,  findings  were  held  justified 
that  an  employee,  who,  while  engaged 
in  the  heavy  work  of  handling  car 
plates,  sustained  an  aneurism,  had 
suffered  an  accident  arising  out  of 
and  in  the  course  of  his  employment, 
although  his  heart  was  in  a  diseased 
condition  prior  to  the  injury. 

And  in  McArdle  v.  Swansea  Har- 
bour Trust  (1915)  113  L.  T.  N.  S. 
(Eng.)  677,  8  B.  W.  C.  C.  489,  11  N. 
C.  C.  A.  176,  it  was  held  that  an  acci- 
dent within  the  meaning  of  the  (Com- 
pensation Act  was  shown,  where  one 
employed  to  move  heavy  boxes  of  tin 


plates,  when  engaged  at  his  work,  fell 
and  died  almost  immediately,  and 
there  was  medical  testimony  that  he 
died  from  an  aneurism  of  the  heart, 
which  had  ruptured,  and  that  there 
was  a  weakness  of  the  walls  of  the 
heart  so  that  the  least  exertion  might 
have  caused  a  rupture. 

And  in  Clover,  C.  &  Co.  v.  Hughes 
[1910;  H.  L.]  A.  C.  (Eng.)  242,  47 
Scot.  L.  R.  885,  79  L.  J.  K.  B.  N.  S. 
470,  102  L.  T.  N.  S.  340,  26  Times  L. 
R.  359,  54  Sol.  Jo.  375,  3  B.  W.  C.  C. 
275,  affirming  [1909]  2  K.  B.  798,  78 
L.  J,  K.  B.  N.  S.  1067,  101  L.  T.  N.  S. 
745,  25  Times  L.  R.  760,  53  Sol.  Jo. 
763,  it  was  'held,  by  a  divided  court, 
that  a  finding  was  justified  that  the 
death  of  a  workman  resulted  from  an 
accident  arising  out  of  and  in  the 
course  of  his  employment,  where 
there  was  evidence  that  he  was  suf- 
fering from  an  aneurism  of  the  aorta, 
and  that  when  he  was  tightening  a 
nut,  in  the  course  of  his  ordinary 
work,  a  rupture  resulted  from  the 
strain. 

And  in  Trodden  v.  McLennard 
(1911)  4  B.  W.  C.  C.  (Eng.)  190,  the 
evidence  was  held  to  justify  a  finding 
that  the  death  of  a  watchman  on  a 
vessel  was  due  to  an  accident  arising 
out  of  and  in  the  scope  of  his  em- 
ployment, where  there  was  testimony 
that  he  had  occasion  to  use  a  rope 
ladder  hanging  over  the  ship's  side, 
and  that  while  he  was  on  it  the  lad- 
der gave  a  sudden  twist,  and  the  work- 
man gave  a  shout,  fell  into  the  water, 
and  three  minutes  later  was  picked 
up  dead,  and  there  was  evidence  that 
his  heart  was  in  a  bad  state,  and  that 
the  sudden  twist  of  the  ladder  would 
cause  a  strain  which  would  be  likely 
to  bring  on  heart  failure,  from  which 
the  evidence  showed  he  died. 

And  a  workman's  death  is  the  re- 
sult of  an  injury  arising  out  of  and  in 
the  course  of  his  emplojnnent,  where, 
after  working  hard  during  the  fore- 
noon at  heavy  labor,  he  attempted  to 
carry  bags  of  coal  weighing  160  to 
200  pounds,  and  in  attempting  to  lift 
one  fell  to  the  ground,  and  died  im- 
mediately, or  within  a  short  time,  and 
there  was  expert  testimony  that  a  few 
years   before  he  had   suffered   from 
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acute  articular  rheumatism,  and  that 
an  affection  of  the  valves  of  the  heart 
ordinarily  followed  cases  of  acute  in- 
flammatory rheumatism.  Fisher's 
Case  (1915)  220  Mass.  581,  108  N.  E. 
361. 

And  in  Madden's  Case  (1916)  222 
Mass.  487,  L.R.A.1916D,  1000,  111  N. 
E.  379,  it  was  held  that  it  might  be 
found  that  the  injury  arose  out  of  the 
employment,  where  there  was  evidence 
from  which  it  might  be  inferred  that 
the  employee  suffered  from  heart 
trouble,  and  that,  while  pulling  a  car- 
pet from  a  roll  to  repair  it  in  the 
course  of  her  work,  she  felt  some- 
thing give  way,  and  that  she  suffered 
from  an  attack  of  "angina  pectoris," 
although  the  required  exertion  was 
not  such  as  would  affect  a  healthy  per- 
son. 

And  in  Scotstoun  Estate  Go.  v.  Jack- 
son [1911]  S.  C.  564,  48  Scot  L.  R. 
440,  4  B.  W.  C.  C.  381,  a  finding  that 
a  workman  died  from  a  rupture  of  the 
heart  caused  by  the  strain  while  car- 
rying joists  in  his  work,  and  not  from 
a  disease  of  the  heart,  was  held  sup- 
ported by  the  evidence,  there  being 
testimony  in  support  of  both  theories. 

But  in  Stombaugh  v.  Peerless  Wire 
Fence  Go.  (1917)  198  Mich.  445,  164 
N.  W.  537,  it  was  held  that  a  workman 
-who  sustained  a  rupture  of  the  right 
auricle  of  his  heart  did  not  suffer 
an  accidental  injury,  where  his  work 
consisted  in  lifting  and  moving  heavy 
rolls  of  wire,  weighing  from  150  to 
160  pounds,  from  a  tier  in  a  car  to  the 
door,  where  he  was  doing  the  work  he 
agreed  to  do,  in  the  way  he  intended 
to  do  it,  and  there  was  nothing  for- 
tuitous or  unexpected  in  the  manner 
of  doing  it,  and  he  had  a  disease  of 
the  heart  of  long  standing,  the  wall 
of  the  auricle  being  so  thin  that  any 
exertion  at  all  might  have  been  the 
cause  of  Hs  breaking. 

And  in  Lesko  v.  Lehigh  Valley  Coal 
Co.  (1P21)  270  Pa.  15,  112  Atl.  768,  a 
finding  that  an  employee  had  not  sus- 
tained an  accident  was  held  justified, 
where  there  was  testimony  that, 
while  employed  at  his  usual  work  in 
breaking  rock  at  a  colliery,  he  became 
unconscious  and  his  right  side  be- 
came paralyzed  as  a  result  of  apoplexy 


and  there  was  also  testimony  that  he 
was  iifilicted  with  an  enlarged  heart 
and  with   arteriosclerosis. 

And  in  Goe  v.  Fife  Coal  Co.  [1909] 
S.  C.  393,  46  Scot.  L.  R.  325,  2  B.  W. 
G.  C.  8,  where  a  minor,  who  had 
worked  for  some  days  letting  full 
hutches  down  a  steep  gradient,  was 
not  injured  by  any  sudden  jerk,  but 
because  by  the  repeated  excessive 
exertion  his  heart  was  strained  un- 
duly, until  it  was  overstrained,  and 
by  reason  of  a  cardiac  breakdown 
he  was  incapacitated,  it  was  held  that 
his  incapacity  was  not  caused  by  acci- 
dent within  the  meaning  of  the  Com- 
pensation Act. 

And  in.  Spence  v.  Baird  [1912]  S.  C. 
343,  49  Scot.  L.  R.  278,  5  B.  W.  C.  G. 
542,  it  was  held  that  an  accident  was 
not  proved,  where  the  evidence 
showed  that  the  applicant  was  a  man 
who  was  suffering  from  an  advanced 
disease  in  the  mitral  valve  of  the 
heart,  and  it  was  found  in  fact  that 
this  condition  was  not  due  to  the  al- 
leged accident  in  lifting  a  hutch, 
but  was  of  long  standing,  although  he 
might  not  have  been  aware  of  the 
disease;  that  it  was  in  its  nature  pro- 
gressive, and  was  bound  to  manifest 
itself  sooner  or  later,  and  would  have 
done  so,  probably,  in  the  way  it  did, 
and  might  have  done  so  even  when 
he  was  not  engaged  in  active  exercise. 

And  in  Johnson  v.  Mary  Charlotte 
Min.  Co.  (1917)  199  Mich.  218,  165 
N.  W.  650,  the  evidence  was  held  in- 
sufficient to  show  that  any  accident, 
or  anything  unforeseen  or  unexpected, 
had  happened  in  the  course  of  the 
deceased's  work,  where  there  was 
evidence  that  he  had  suffered  from 
heart  trouble  for  some  time;  that, 
while  he  was  at  work  unloading  ties 
on  a  coal  trestle,  he  collapsed  and  fell 
and  sustained  superficial  scratches, 
and  the  medical  testimony  showed 
that  death  had  resulted  from  heart 
failure. 

And  in  Beaumont  v.  Underground 
Electric  R.  Co.  (1912)  5  B.  W.  C.  C. 
(Eng.)  247,  where  compensation  was 
sought  by  a  workman  employed 
as  a  feed-pump  hand,  who  was  suf- 
fering from  heart  trouble,  and  who 
alleged    that    he    had    strained    his 
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heart  while  attending  to  a  valve,  it 
was  held  that  there  was  no  evidence 
to  sustain  a  findingr  that  he  was  in- 
jured by  an  accident  arising  out  of 
his  employment,  the  only  evidence 
that  he  had  sustained  a  strain  while 
turning  a  valve  being  his  own  testi- 
mony, which  the  lower  court  disbe- 
lieved; but  nevertheless  made  an 
award  on  the  theory  that  he  must 
have  suffered  a  strain  while  at  his 
work. 

And  where  a  workman,  apparently 
in  ordinarily  good  health,  suddenly 
dropped  dead  from  heart  disease 
while  he  was  lifting  baskets  filled  with 
corn,  and  the  arbitrator  found  that 
there  was  no  unusual  or  unexpected 
strain  in  the  course  of  his  work  im- 
mediately preceding  his  death,  there 
was  held  to  be  no  evidence  justifying 
a  finding  that  his  death  was  due  to 
accident.  Kerr  v.  Ritchies  [1913] 
S.  C.  613,  50  Scot.  L.  R.  434,  6  B.  W.  C. 
C.  419,  [1913]  W.  C.  &  Ins.  Rep.  297. 

And  in  Jakub  v.  Industrial  Com- 
mission (1919)  288  111.  87,  123  N.  E. 
263,  it  was  held  that  there  was  no 
evidence  tending  to  show  an  accident, 
or  accidental  injury,  within  the  mean- 
ing of  the  Compensation  Act,  there 
being  testimony  that  the  deceased  was 
employed  to  bale  copper;  that  he  was 
found  near  death,  lying  on  the  floor; 
that  a  completed  bale  of  copper  was 
about  2  feet  from  him;  and  that  there 
was  no  mark  upon  his  person,  and  the 
verdict  of  the  coroner's  jury  was 
admitted,  showing  a  finding  that  his 
death  resulted  from  organic  heart 
disease  and  kidney  trouble. 

And  in  Hawkins  v.  Powells  Tillery 
Steam  Coal  Co.  [1911]  1  K,  B.  (Eng.) 
988,  80  L.  J.  K  B.  N.  S,  769,  104  L.  T. 
N.  S.  365,  27  Times  L.  R.  282,  55  Sol. 
Jo.  329,  4  B.  W.  C.  C.  178,  the  evidence 
was  held  not  to  justify  a  finding  that 
the  death  of  a  workman  arose  "out  of 
the  employment,"  where  there  was 
medical  testimony  that  his  heart  had 
long  been  in  a  diseased  condition,  and 
evidence  that  while  working,  push- 
ing or  tumbling  a  truck,  he  was  taken 
ill  and  died  the  same  day  from 
angina  pectoris,  which,  according  to 
the  medical  testimony,  did  not  always 
come  on  immediately  after  an  exer- 
tion. 


And  in  Maxwell  v.  Ruabon  Coal  Co. 
(1916)  142  L.  T.  Jo.  (Eng.)  146,  10 
B.  W.  C.  C.  138,  it  was  held  that  it 
might  be  found  that  a  man's  death 
did  not  arise  out  of  the  employment, 
where  there  was  evidence  that  he  was 
suffering  from  an  advanced  aneurism 
of  the  aorta,  and  that  his  health  was 
such  that  he  was  liable  to  die  any- 
where, at  any  moment,  and  there  was 
no  proof  that,  at  the  time  of  his  death, 
he  was  doing  anything  which  caused 
a  strain  likely  to  make  his  disability 
fatal. 

See  also  Guthrie  v.  Detroit  Ship- 
building Co.  (Mich.)  supra,  II.  b. 

d.  Hurrying. 

In  O'Hara  v.  Hayes  (1910)  44  Ir. 
L.  T.  71,  3  B.  W.  C,  C.  587,  it  was 
held  that  an  employee  was  not 
shown  to  have  sustained  an  accident, 
where  there  was  evidence  that  he  was 
suffering  from  heart  disease,  and  that, 
while  he  was  hurrying  to  deliver 
a  package  weighing  17  pounds  for  his 
employer,  he  suddenly  fell  dead. 

In  Rusch  V.  Louisville  Water  Co. 
(1922)  193  Ky.  698,  237  S.  W.  889, 
where  the  act  involved  provided  for 
compensation  for  injuries  by  accident 
arising  out  of  and  in  the  course  of  the 
employment,  or  for  death  resulting 
from  accidental  injury,  "provided,  how- 
ever, that  personal  injury  by  accident 
as  herein  defined  shall  not  include  dis- 
eases except  where  the  disease  is  a 
natural  and  direct  result  of  a  trau- 
matic injury  by  accident,  nor  shall 
they  include  the  results  of  a  pre-exist- 
ing disease,"  it  was  held  that  the 
case  was  clearly  within  the  exception 
where  the  employee  ascended  a  ladder 
to  close  a  steam  valve  which  had 
blown  out,  and  after  closing  it  de- 
scended, went  to  a  window  near  the 
front  of  the  plant,  walked  out  of  a  door 
for  a  few  steps,  staggered,  and  fell 
dead,  death  being  due  to  a  pre-exist- 
ing heart  disease  and  the  excitement 
and  hurry  at  a  critical  moment,  and 
not  being  the  result  of  traumatic  in- 
jury by  accident. 

«.  supping,  fatUng. 
In  George  L.  Eastman  Co.  v.  In- 
dustrial Acci.  Commission   (1921)  — 
Cal.  — ,  200  Pac.  17,  where  one  em- 
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ployed  to  drive  a  motor  truck  fell 
from  it,  and  was  run  over  and  killed 
by  it,  it  was  held  that,  if  the  disability 
which  caused  him  to  fall,  although 
arising  from  a  chronic  heart  trouble, 
was  brought  on  by  any  strain  or 
excitement  incident  to  the  employ- 
ment, liability  under  the  act  attached. 
The  court  stated  that,  whatever 
predisposing  physical  condition  may 
exist,  if  the  employment  is  the  im- 
mediate occasion  of  the  injury,  it 
arises  out  of  the  employment,  be- 
cause it  develops  within  itr  that  the 
mere  fact  that  the  employee's  state 
of  health  is  such  as  to  expose  him 
to  greater  risks  in  performing  his 
duties,  or  at  times  incapacitate  him 
for  safeguarding  himself  from 
dangers  incident  thereto,  does  not 
render  such  dangers  and  risks  any 
less  incident  to  the  employment  than 
if  the  employee  were  better  able  to 
meet  them  in  safety;  but  it  was 
stated  that,  if  the  proximate  and  im- 
mediate cause  of  the  injury  was 
from  disability  arising  solely  from  an 
idiopathic  or  subjective  condition,  no 
recovery  under  the  Compensation  Act 
could  be  had.  (Generally,  as  to  over- 
exertion and  excitement,  see  annota- 
tion in  6  A.L.R.  1256.) 

In  Bucyrus  Co.  v,  Townsend  (1917) 
65  Ind.  App.  687,  117  N.  E.  656,  an 
award  of  compensation  for  the  death 
of  an  employee  was  sustained,  al- 
though it  appeared  that  he  was  suf- 
fering from  heart  disease  at  the  time 
of  his  death,  which  was  aggravated 
and  accelerated  by  a  fall  which  he 
received  in  the  course  of  his  employ- 
ment. 

And  in  Deem  v.  Kalamazoo  Paper 
Co.  (1915)  189  Mich.  655,  155  N.  W. 
584,  a  finding  of  the  commission  was 
held  conclusive  that  the  death  of  an 
employee  was  the  result  of  an 
accident,  where  there  was  evidence 
that  he  was  a  "beater"  engineer,  and 
slipped  and  fell,  striking  his  head  and 
shoulder,  and  was  found  in  an  un- 
conscious condition,  but  that  after 
several  days  at  home  he  returned  to 
work,  and  while  working  was  seen 
to  fall,  and  was  found  dead,  and  there 
was  medical  testimony  that  he  died 
from  concussion  of  the  brain,  resulting 
from  the  first  injury,  although  there 


was  also  evidence  that  he  had  been 
troubled  for  three  years  with  a  cardiac 
disturbance. 

In  Trackway  v.  Connelly  &  Sons 
(1909)  3  B.  W.  C.  C.  (Eng.)  37,  it  was 
held  that  the  evidence  did  not  show 
that  death  resulted  from  an  ac- 
cident, where  there  was  evidence  that 
the  deceased  was  a  driver  of  a  bus; 
that,  after  having  backed  his  bus 
against  the  curb,  he  fell  to  the  ground, 
causing  a  wound  on  his  forehead ;  that 
his  heart  was  greatly  enlarged; 
and  the  medical  testimony  was  in  di- 
rect conflict  as  to  whether  death  was 
due  to  a  sudden  heart  attack,  or  con- 
cussion of  the  brain  resulting  from 
the  fall. 

f.  Sustaining  a  blow. 

In  Mansfield  Engineering  Co.  v. 
Winkle  (1921)  —  Ind.  App.  — ,  133 
N.  E.  390,  a  finding  was  held  justified 
that  the  death  of  a  workman  was 
caused  by  an  accidental  injury  which 
arose  out  of  and  in  the  course  of  his 
employment,  where  there  was  evidence 
that  the  rupture  of  his  heart  was  a 
probable  result  of  the  shock  produced 
by  a  blow  on  the  head,  which  he  sus- 
tained during  the  course  of  his  work, 
although  there  was  conflicting  evi- 
dence on  the  question. 

g.  Being  onUhed, 

In  Springfield  Dist.  Goal  Min.  Co.  v. 
Industrial  Commission  (1921)  300  IlL 
28,  132  N.  E.  752,  the  evidence  was 
held  insufiicient  to  show  that  the  ac- 
cident was  the  cause  of  the  applicant's 
permanent  disability,  where  the  two 
doctors  who  were  witnesses  testified 
that  the  heart  disease  from  which  he 
was  suffering  was  present  before  an 
injury  to  his  ribs,  and  one  of  them 
stated  that  the  disease  from  which  he 
was  suffering  was  never  the  result  of 
an  outside  injury,  and  that  there  were 
no  results  remaining  from  the 
injury,  and  the  other  stated  that  the 
squeezing  he  received  in  the  accident 
might  have  aggravated  the  existing 
disease.  It  was  held,  however,  that 
the  applicant  should  be  given  an 
opportunity  to  show  to  what  extent 
the  injury  contributed  to  his  per- 
manent disability.  J.  T.  W. 
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E.  P.  RANDLE,  Appt., 

V. 

WINONA  COAL  COMPANY  et  al. 

Alabama  Supreme  Court  — June  S3,  1921. 

(—  Ala.  — ,  89  So.  790.) 

Constitutional  law  —  issue  of  nonpar  corporate  stock  —  requirement  as  to 
issuance  for  value. 

1.  Permitting  shares  of  corporate  stock  to  be  changed  from  a  stated 
to  a  nonpar  value  does  not  violate  a  constitutional  provision  that  stock 
shall  be  issued  only  for  money,  labor  done,  or  property  actually  received. 

[See  note  on  this  question  beginning  on  page  131.] 


—  duty  of  one  assailing  constitution- 
ality of  statute. 

2.  One  assailing  a  statute  on  the 
ground  of  its  unconstitutionality  as- 
sumes the  burden  of  vindicating  his 
position. 

[See  6  R.  C.  L.  102,  103;  2  R.  C.  L. 
Supp.  27.] 

—  construction  in  favor  of  citizen. 

3.  Constitutional  provisions  de- 
signed for  the  security  of  the  elemen- 
tary rights  of  life,  liberty,  and  prop- 
erty should  be  construed  liberally  in 
favor  of  the  citizen. 

[See  6  R.  C.  L.  49;  2  R.  C.  L.  Supp. 
9.] 
Definition  —  corporate  stock. 

4.  Stock  in  a  corporation  is  only 
evidence  of  the  right  of  the  holder  to 
share  in  the  proceeds  of  corporation 
property. 

[See  7  R.  C.  L.  804;  2  R.  C.  L.  Supp. 

349.] 

Corporation  —  power  to  change  capi- 
tal stock. 
6.  A    corporation    has    no    implied 

power  to  change  its  capital  stock,  and 

changes  may,   therefore,   be  effected 

only  by  legislative  sanction. 

[See  7  R.  C.  L.  202;  2  R.  C.  L.  Supp. 

312.] 

—  power  to  deprive  preferred  stock 
of  voting  power. 

6.  The  legislature  may  permit  the 
denial  of  voting  power  to  preferred 
stock  of  a  corporation,  except  upon 
the  question  of  increase  of  stock  or 
debts,  under  a  Constitution  in  which 
the  only  provision  with  respect  to  vot- 
ing power  relates  to  such  increase  of 
stock  and  indebtedness. 

[See  7  R.  C.  L.  345;  2  R.  C.  L.  Supp. 
363.] 

—  right  to  amend  charter. 

7.  The  charter  of  a  corporation  can 


be  amended  only  by  or  under  consti- 
tutional or  statutory  authority. 
[See  7  R.  C.  L.  111.] 

—  power  of  legislature  to  authorize 
amendment 

8.  The  legislature  may  authorize 
corporators  or  members  of  a  corpora- 
tion to  amend  the  corporate  charter 
in  compliance  with  constitutional  and 
statutory  requirements. 

[See  7  R.  C.  L.  112.] 

—  necessity  of  compliance  with  statu- 
tory requirements. 

9.  To  effect  a  fundamental  amend- 
ment of  a  corporate  charter  under  gen- 
eral laws,  there  must  be  a  substantial 
compliance  with  statutory  require- 
ments. 

[See  7  R.  C.  L.  112.] 

—  right  to  withdraw  voting  power  of 
preferred  stock. 

10.  No  rights  of.  holders  of  pre- 
ferred stock  are  infringed  by  taking 
from  them  the  voting  power  under 
statutory  authority,  where  the  corpo- 
rate charter  was  granted  after  adop- 
tion of  a  constitutional  provision  that 
the  charters  of  corporations  shall  be 
subject  to  amendment,  alteration,  or 
repeal  under  general  laws. 

[See  7  R.  C.  L.  120.] 

—  right  of  minority  stockholder  to 
object  to  change  of  stock. 

11.  A  nonassenting  stockholder  can- 
not attack  a  change  of  stock  from 
stated  to  nonpar  value,  which  is  duly 
adopted  by  a  two-thirds  vote  in  value 
of  outstanding  stock,  in  compliance 
with  statutory  authority. 

—  necessity  of  compliance  with  stat- 
ute. 

12.  Action  under  a  fundamental 
change  of  a  corporate  charter  is  not 
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valid  until  the  amendmeot  has  been 

filed  with  the  proper  public  oilicials  as 

required  by  statute. 
[See  7  R.  C.  L.  112.] 

—  what  is  fundamental  change  in  cor- 
porate charter. 
13.  An  amendment  of  a  corporate 

charter,  changing  stock  from  stated  to 


89  So.  790.) 

nonpar  value,  increasing  the  number 
of  shares,  and  providing  for  pre- 
ferred stock  which  has  not  previously 
existed,  is  fundamental  within  the 
rule  that  statutory  requirements  must 
be  substantially  complied  with  to  make 
it  effective. 

[See  7  R.  C.  L.  98.] 


Appeal  by  complainant  from  &  decree  of  the  Circuit  Court  for  Walker 
County  (Sowell,  J.)  sustaining  a  demurrer  to  a  bill  filed  to  enjoin  defend- 
ants from  fUing  a  certified  copy  of  an  amendment  to  its  corporate  charter, 
and  from  doing  corporate  acts  thereunder.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  John  H.  Bankhead,  Jr.,  for  ap- 
pellant : 

The  fictitious  increase  of  stock  is 
not  permissible,  nor  is  it  permissible 
that  corporations  may  issue  stock  ex- 
cept for  money,  labor  done,  or  property 
actually  received  by  the  corporation. 

Nelson  v.  Hubbard,  96  Ala.  238,  17 
L.R.A.  375,  11  So.  428;  Williams  v. 
Evans,  87  Ala.  725,  6  L.R.A.  218,  6  So. 
702;  State  ex  rel.  Sanche  v.  Webb,  97 
Ala.  Ill,  38  Am.  St.  Rep.  151,  12  So. 
377;  Fitzpatrick  v.  Dispatch  Pub.  Co. 
83  Ala.  604,  2  So.  727;  Minge  v.  Clark, 
190  Ala.  888,  67  So.  510;  State  ex  rel. 
White  V.  Citizens  Light  &  P.  Co.  172 
Ala.  232,  55  So.  193. 

The  right  to  vote  on  all  matters  of 
corporate  concern  is  an  incident  of 
the  ownership  of  stock. 

Griffith  V.  Jewett,  9  Ohio  Dec.  Re- 
print, 627. 

Mr.  A.  F.  Fite,  for  appellees : 

The  "Nonpar  Act"  is  not  unconsti- 
tutional. 

Davis  V.  State,  68  Ala.  58,  44  Am. 
Rep.  128;  State  ex  rel.  Meyer  v. 
Greene,  154  Ala.  254,  46  So.  268;  Love- 
joy  v.  Montgomery,  180  Ala.  473,  61 
So.  597;  State  ex  rel.  Mobile  v.  Board 
of  Revenue  &  Road  Comrs.  180  Ala. 
489,  61  So.  368;  Ex  parte  Bozeman, 
183  Ala.  91,  63  So.  201. 

Stock  in  a  corporation  is  only  evi- 
dence of  the  right  of  the  holder  or 
owner  to  share  in  the  proceeds  of  the 
corporation's   property. 

Hall  V.  Alabama  Terminal  &  Improv. 
Co.  173  Ala.  398,  56  So.  235;  Marbury 
Lumber  Co.  v.  Hunter,  169  Ala.  503,  53 
So.  1028. 

It  was  competent  for  defendant  to 
change  its  stock  from  par  to  nonpar 
value. 

People  ex  rel.  Recess  Exporting  & 
Importing  Corp.  v.  Hugo,  191  App. 
DIv.  628,  182  N.  Y.  Supp.  9;  State  ex 


rel.  Standard  Tank  Car  Co.  v.  Sulli- 
van, 282  Mo.  261,  221  S.  W.  728;  North- 
American  Petroleum  Co.  v.  Hopkins, 
105  Kan.  161,  181  Pac.  625;  Detroit 
Mortg.  Corp.  v.  Secretary  of  State,  211 
Mich.  320,  178  N.  W.  697,  182  N.  W. 
526;  Bernstein  v.  Kaplan,  150  Ala.  222, 
43  So.  581;  Kansas  City,  M.  &  B.  R.  Co. 
v.  Stiles,  182  Ala.  138,  62  So.  734; 
Avondale  Land  Co.  v.  Shook,  170  Ala. 
379,  54  So.  268. 

Thomas,  J.,  delivered  the  opinion 
of  the  court: 

The  bill  sought  to  enjoin  re- 
spondents from  filing  a  certified 
copy  of  amendment  to  corporate 
charter  of  Winona  Coal  Company, 
and  from  doing  corporate  acts 
thereunder. 

The  alleged  amendment  purports 
to  have  been  adopted  after  due  no- 
tice by  the  holders  of  two  thirds  in 
value  of  outstanding  stock  in  said 
corporation,  who  will  (1)  authorize 
the  issuance  of  stock,  common  or 
preferred,  without  nominal  or  par 
value;  (2)  "change  the  var  value 
of  the  shares  of  stock  from  $100 
per  share  to  common  stock  without 
nominal  or  par  value;"  and  (3)  in- 
crease the  capital  stock  of  the  cor- 
poration from  100  shares  of  com- 
mon stock  of  the  par  value  of  $100 
per  share,  to  11,000  shares  of  stock 
without  nominal  or  par  value,  of 
which  10,000  shares  would  be  com- 
mon stock,  and  1,000  shares  pre- 
ferred stock. 

The  original  articles  of  incorpora- 
tion recited  as  to  its  capitalization 
that  "the  amount  of  the  total  au- 
thorized capital  stock  of  the  said 
.    .    .  corporation  is  $10,000,  of  the 
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par  value  of  $100  per  share;  and 
that  the  amount  of  capital  stock 
with  which  said  proposed  corpora- 
tion will  begin  business  is  $3,000. 
.  .  .  That  the  names  and  post- 
ofRce  addresses  of  the  incorpora- 
tors, and  the  number  of  shares  of 
stock  subscribed  for,"  were  as  stat- 
ed, and  paid  in  as  so  subscribed  by 
the  complainants,  Dimmick  and 
Aldridge. 

The  equity  of  the  bill  is  grounded 
on  the  assumption  that  §8  2  and  3  of 
the  "Nonpar  Act,"  by  Mr.  Acker, 
approved  September  26,  1919  (Gen. 
Acts,  p.  698),  are  in  violation  of  §5 
234  and  237  of  the  Constitution  of 
1901.  It  is  averred  that  "the  said 
officers,  complying  with  such  cer- 
tificate, will  issue  certificates  of 
stock  of  said  corporation  with- 
out nominal  or  par  value  in  lieu 
of  and  in  exchange  for  existing  cer- 
tificates of  the  shares  of  stock  of 
said  corporation  now  outstanding, 
claiming  authority  so  to  do  under  § 
3  of  the  act  of  the  legislature  of 
Alabama,  approved  September  26, 
1919,  entitled,  'An  Act  to  Prescribe 
the  Various  Classes  of  Stock  That 
May  Be  Issued  by  Corporations,  to 
Declare  the  Rights,  Powers  and 
Limitations  of  the  Holders  of  the 
Same,  and  to  Prescribe  the  Methods 
of  Authorizing  the  Issue  Thereof, 
and  to  Provide  a  Remedy  against 
Any  Unauthorized  or  Illegal  Issue 
Thereof  Heretofore  or  Hereafter 
Made,  and  a  Statute  of  Limitations 
Barring  That  or  Any  Other  Remedy 
against  the  Same ;'  .  .  .  that  said 
officers  and  directors  have  contrac1>- 
ed  to  sell  and  will  issue  preferred 
stock  of  said  corporation  without 
nominal  or  par  vtdue  in  pursuance 
of  the  authority  conferred  by  §§  2 
and  3  of  said  Act  of  September  26, 
1919  (Acts  1919,  p.  698),  which 
said  preferred  stock  will  have  the 
preferences  and  rights  set  forth  in 
the  .  .  .  purported  amendment 
of  said  charter;  .  .  .  that  said 
new  shares  of  stock,  both  conmion 
and  preferred,  will  be  sold  at  a  price 
less  than  $100  per  share,  regardless 
of  the  fact  that  orator  heretofore 
paid  $100,  the  full  par  value  of  the 


shares  of  stock  so  owned  by  him, 
and  regardless  of  the  fact  that  the 
value  of  complainant's  shares  will 
be  seriously  diminished  thereby; 
.  .  .  that  the  act  of  said  corpora- 
tion in  exchanging  such  shares  of 
stock  without  nominal  or  par  value 
for  shares  of  stock  of  said  corpora- 
tion now  outstanding,  and  the  pro- 
posed issue  and  sale  of  conmion 
stock  without  nominal  or  par  value, 
is  without  authority  of  law.  ,  .  ." 
The  duty  of  this  court  in  passing 
upon  the  constitutionality  of  legis- 
lative acts  has  often  been  defined. 
Lovejoy  v.  Montgomery,  180  Ala. 
473,  61  So.  597;  Fairhope  Single 
Tax  Corp.  v.  Melville,  193  Ala,  289, 
306,  69  So.  466 ;  McDavid  v.  Bank  of 
Bay  Minette,  193  Ala.  341,  350,  69 
So.  452;  State  ex  rel.  Mobile  v. 
Board  of  Revenue  &  Road  Comrs. 
180  Ala.  489,  61  So.  368;  Ex  parte 
Bozeman,  183  Ala. 
91,  63  So.  201.     It  SSJiSSVor!..- 

'       ,  J    «       At    1     l»^v— anty  of  one 

IS  elemental  that  aasaiiinK  con- 
one  assailing  a  stat-  rSuutor""'  " 
ute  on  the  ground 
that  it  is  unconstitutional  assumes 
the  burden  of  vindicating  his  posi- 
tion, and  that  the  constitutional 
provisions  designed  for  the  security 

**?  t?*^  .«,lT®"^    _co«.trnctlon 

nghts  of  life,  liber-  in  ««vor  ot 
ty,  and  property  "'"""• 
should  be  construed  liberally  in  fa- 
vor of  the  citizen.  State  ex  rel. 
Meyer  v.  Greene,  154  Ala.  249,  254, 
46  So.  268,  and  authorities  collected 
in  Williams  v.  Schwarz,  197  Ala.  40, 
46,  47,  72  So.  330,  Ann.  Cas.  1918D, 
869;  Denson  v.  Alabama  Fuel  &  I. 
Co.  198  Ala.  383,  393,  73  So.  525. 

Of  pertinent  constitutional  provi- 
sions is  the  general  ajithority  of  the 
legislature  to  enact  .laws  for  the 
formation  and  goventment  of  do- 
mestic corporations,  dmved  from  § 
229,  as  follows:  "Thb  legislature 
shall  pass  no  special  a^t  conferring 
corporate  powers,  but  it  shall  pass 
general  laws  under  which  corpora- 
tions may  be  organized  and  corpo- 
rate powers  obtained,  subject,  nev- 
ertheless, to  repeal  at  the  will  of  the 
legislature;  and  shall  pass  general 
laws  under  which  charters  may  be 
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altered  or  amended.  The  legislature 
shall,  by  general  law,  provide  for 
the  payment  to  the  state  of  Alabama 
of  a  franchise  tax  by  corporations 
organized  under  the  laws  of  this 
state,  which  shall  be  in  proportion 
to  the  amount  of  capital  stock;  but 
strictly  benevolent,  educational,  or 
religious  corporations  shall  not  be 
required  to  pay  such  a  tax.  The 
charter  of  any  corporation  shall  be 
subject  to  amendment,  alteration,  or 
repeal  under  general  laws." 

This  power  is  subject  to  the  in- 
hibitions of  the  Constitution,  of 
which  are  §  234:  "No  corporation 
shall  issue  stocks  or  bonds  except 
for  money,  labor  done,  or  property 
actually  received;  and  all  fictitious 
increase  of  stock  or  indebtedness 
shall  be  void.  The  stock  and  bond- 
ed indebtedness  of  corporations 
shall  not  be  increased  except  in  pur- 
suance of  general  laws,  nor  without 
the  consent  of  the  persons  holding 
the  larger  amount  in  value  of  stock, 
first  obtained  at  a  meeting  to  be 
held  after  thirty  days'  notice,  given 
in  pursuance  of  law." 

The  further  provisions  are  that 
"no  corporation  shall  issue  pre- 
ferred stock  without  the  consent  of 
the  owners  of  two  thirds  of  the 
stock  of  said  corporation"  (§  237) ; 
and  that  "the  legislature  shall  have 
the  power  to  alter,  amend,  or  revoke 
any  charter  of  incorporation  now 
existing  and  revocable  at  the  ratifi- 
cation of  this  Constitution,  or  any 
that  may  be  hereafter  created, 
whenever,  in  its  opinion,  such  char- 
ter may  be  injurious  to  the  citizens 
of  this  state,  in  such  manner,  how- 
ever, that  no  injustice  shall  be  done 
to  the  stockholders."     Section  238. 

The  fact  that  within  the  last  few 
years  twenty-one  states  of  the 
American  Union — Alabama,  Acts 
1919,  p.  698 ;  California,  Laws  1917, 
chap.  215,  701;  Colorado,  Sess. 
Laws  1919,  pp.  347,  350,  §  3 ;  Dela- 
ware, Laws  1917,  chap.  113,  §  4a; 
Gen.  Corp.  Laws  1920,  p.  15,  §  4a; 
Idaho,  Laws  1921,  S.  B.  193,  p. 
413;  Illinois,  Laws  1919,  H.  B.  664, 
p.  312;  Kansas,  Laws  1921,  H.  B. 
261,    p.   234;   Maine,   Laws   1917, 


8»  8o.   190.) 

chap.  144;  Maryland,  Business 
Corp.  Law  (1920),  as  amended  by 
chapter  545;  Massachusetts,  Laws 
1920,  chap.  349,  p.  361 ;  New  Hamp- 
shire, Laws  1919,  chap.  92;  New 
Jersey,  Laws  1920,  chap.  168;  New 
York,  Stock  Corp.  Law  (Consol. 
Laws,  chap.  59)  §§  19-24;  North 
Carolina,  Laws  1921,  chap.  116; 
Ohio,  Laws  1919,  S.  B.  210,  p.  1287, 
as  amended  by  Laws  1920,  subs.  1, 
S.  B.  67,  p.  273 ;  Pennsylvania,  Laws 

1919,  chap.  363  (Pa.  Stat.  1920,  §§ 
5656-5667) ;    Rhode   Island,   Laws 

1920,  chap.  1925 ;  Utah,  Laws  1921, 
chap.  22;  Virginia,  Laws  1919, 
chap.  48;  West  Virginia,  Laws  1st 
Extra  Sess.  1920,  chap.  3 ;  Wiscon- 
sin, Laws  1919,  chap.  681,  p.  1230— 
have  enacted  laws  providing  for  the 
organization  of  corporations  with 
"nonpar"  capital  stock,  having  no 
par  or  face  value,  or  for  the  amend- 
ment of  existing  charters  to  au- 
thorize the  issue  of  such  capital 
stock,  is  an  unimportant  considera- 
tion in  a  decision  of  the  question  of 
the  constitutionality  of  the  Alabama 
statute  containing  the  provisions: 

"Section  3.  Any  corporation 

heretofore  or  hereafter  organized 
under  the  laws  of  the  state  of  Ala- 
bama other  than  building  and  loan 
associations,  insurance  companies, 
banks  and  trust  companies,  may  if 
so  provided  in  its  certificate  of  in- 
corporation or  any  amendment 
thereof  or  joint  agreement  of  mer- 
ger or  consolidation  duly  adopted  as 
provided  by  the  laws  of  Alabama, 
issue  shares  of  stock,  either  common 
or  preferred,  without  any  nominal 
or  par  value.  Every  share  of  such 
stock  without  nominal  or  par  value 
shall  be  equal  to  every  other  share 
of  such  stock,  except  that  the  cer- 
tificate of  incorporation  or  any 
amendment  thereof  or  joint  agree- 
ment of  merger  or  consolidation 
may  provide  tiiat  such  stock  shall 
be  divided  into  different  classes 
with  such  preferences,  designations 
and  voting  powers  or  restrictions  or 
qualifications  thereof  as  shall  be 
stated  therein,  but  all  common  stock 
issued  shall  be  subordinate  to  the 
preferences     given     to     preferred 
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stock,  if  any.  Unless  otherwise  pro- 
vided in  the  certificate  of  incorpora- 
tion or  any  amendment  thereof  or 
joint  agreement  of  merger  or  con- 
solidation, stockholders  shall  be  en- 
titled to  one  vote  for  each  share  of 
such  stock  owned  by  them  and  may 
vote  either  in  person  or  by  proxy. 
Stock  without  any  nominal  or  par 
value  may  be  issued  by  the  board  of 
directors  of  the  corporation  from 
time  to  time  for  such  consideration 
as  may  be  fixed  from  time  to  time 
by  the  board  of  directors  thereof, 
pursuant  to  authority  conferred  in 
the  certificate  of  incorporation  or 
any  amendment  thereof  or  joint 
agreement  of  merger  or. consolida- 
tion, or  if  such  authority  is  not  so 
conferred,  then  pursuant  to  author- 
ity of  the  holders  of  two  thirds  of 
the  stock  then  outstanding  and  en- 
titled to  vote  given  at  a  meeting 
called  for  that  purpose  in  such  man- 
ner as  shall  be  prescribed  by  the 
by-laws,  and  any  or  all  of  such 
shares  so  issued,  the  full  considera- 
tion for  which  has  been  paid  or  de- 
livered, shall  be  deemed  fully  paid 
stock  and  not  liable  to  any  call  or 
assessment  thereon,  and  the  holder 
of  such  shares  shall  not  be  liable  for 
any  further  payments  on  account 
thereof  either  to  the  corporation  or 
to  its  creditors.  The  preferences, 
rights,  limitations,  privileges,  and 
restrictions  incident  to  stock  with- 
out nominal  or  par  value  may  be 
stated  in  dollars  and  cents  per  share 
in  respect  to  shares  of  stock  issued 
in  pursuance  of  the  provisions  of 
this  act.  Nothing  in  this  act  con- 
tained shall  be  construed  as  except- 
ing or  relieving  a  corporation  from 
any  requirement  of  law  as  to  the 
amount  in  dollars  of  paid-in  capital 
in  cash  or  otherwise  which  it  must 
have  at  the  time  of  its  organization. 
"Section  4.  In  any  case  in  which 
the  law  requires  that  the  par  value 
of  the  shares  of  stock  of  a  corpora- 
tion be  stated  in  any  certificate  or 
paper,  it  shall  be  stated  in  respect  of 
such  shares  that  such  shares  are 
without  par  value,  and  wherever 
the  amount  of  stock  authorized  or 
issued  is  required  to  be  stated  the 


number  of  shares  authorized  or  is- 
sued shall  be  stated,  and  it  shall  also 
be  stated  that  such  shares  are  with- 
out par  value.  For  the  purpose  of 
the  taxes  prescribed  to  be  paid  on 
the  filing  of  any  certificate  or  other 
paper  relating  to  corporations,  and 
of  franchise  taxes  prescribed  to  be 
paid  by  corporations  to  the  state  of 
Alabama^  but  for  no  other  purpose, 
such  shares  shall  be  taken  to  be  of 
the  value  of  one  hundred  dollars  per 
share."    Acts  1919,  pp.  699-701. 

It  is  important  to  keep  in  mind 
our  definition  of  stock  in  a  corpora^ 
tion:  It  is  "only  evidence  of  the 
right  of  the  holder 
or  owner  to  share  S»**»';2?»-:tocw. 
m  the  proceeds  of 
the  corporation's  property,"  and 
typifies  an  aliquot  part  of  tie  cor- 
poration's property,  or  the  right  to 
share  in  its  proceeds,  to  the  extent 
indicated,  "when  distributed  ac- 
cording to  law  and  equity."  Hall  v. 
Alabama  Terminal  &  Improv.  Co. 
173  Ala.  398,  414,  56  So.  235;  Mar- 
bury  Lumber  Co.  v.  Hunter,  169 
Ala.  503,  506,  53  So.  1028;  Hall  v. 
Henderson,  126  Ala.  449,  481,  61 
L.R.A.  621,  85  Am.  St  Rep.  53,  28 
So.  531. 

What  provision  of  §  234  of  the 
Constitution,  as  construed  by  this 
court,  does  the  act  offend?  In  Fitz- 
patrick  v.  Dispatch  Pub.  Co.  83  Ala. 
604,  607,  2  So.  727,  it  was  held  that 
a  corporation  engaged  in  publish- 
ing a  newspaper,  with  a  paid-up 
capital  of  $10,000,  had  no  authority 
to  double  its  capital  stock,  distribut- 
ing the  new  stock  among  its  stock- 
holders as  a  stock  dividend,  on  the 
mere  statement  that  its  capital  had 
been  invested  in  property  which 
had  more  than  doubled  in  value,  and 
is  now  worth  $20,000,  over  and 
above  all  liabilities.  Mr.  Chief 
Justice  Stone  said  of  article  14,  § 
6  (Const.  1875),  the  same  as  §  234 
of  the  Constitution  of  1901 :  "The 
Constitution,  in  terms,  inhibits  the 
issue  of  fictitious  stock;  that  is, 
stock  which  has  no  valuable  thing, 
or  corporate  assets,  to  rest  on,  and 
of  which  it  is  the  representative. 
If  it  represents  nothing,  and  has 
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nothing  to  stand  on,  it  is  fictitious ; 
it  is  fraudulent;  it  is  unconstitu- 
tional. ...  It  behooves  consti- 
tuted authority  to  keep  well  abreast 
"with  the  many  inventions  which 
modern  cupidity  has  wrought  out, 
and  which,  perhaps,  more  than  any 
other  agency,  has  called  into  exer- 
cise pernicious  principles  which 
threaten  the  overthrow  of  organized 
government.  In  this  highly  con- 
servative, yet  restraining  spirit,  the 
principle,  constitutional  and  stat- 
utory, on  which  this  case  mainly 
hinges,  had  its  origin  and  finds  its 
justification.  Let  us  not,  by  timid 
interpretation,  impair  the  strength 
of  this  bulwark,  erected  by  our  Con- 
stitution makers  against  the  frauds 
which  have  become  the  reproach  of 
the  age  we  live  in." 

The  later  cases  on  this  subject  are 
Minge  v.  Clarke,  203  Ala.  189,  82  So. 
439;  id.  190  Ala.  388,  392,  67  So. 
510;  Floyd  v.  State,  177  Ala.  169, 
180,  59  So.  280 ;  Williams  v.  Evans, 
87  Ala.  725,  6  L.R.A.  218,  6  So.  702; 
Tutwiler  v.  Tuscaloosa  Coal,  Iron  & 
Land  Co.  89  Ala.  391,  7  So.  398; 
Eljrton  Land  Co.  v.  Birmingham 
Warehouse  &  Elevator  Co.  92  Ala. 
407,  12  L.R.A.  307,  25  Am.  St.  Rep. 
65,  9  So.  129;  Perry  v.  Tuscaloosa 
Cotton  Seed  Oil  Mill  Co.  93  Ala.  364, 
9  So.  217;  Gay  v.  Brierfield  Coal  & 
I.  Co.  94  Ala.  303,  16  L.R.A.  564,  33 
Am.  St.  Rep.  122, 11  So.  353;  Smith 
V.  Alabama  Fruit  Growing  &  Wine- 
ry Asso.  123  Ala.  538,  26  So.  232; 
American  Ice  &  Industries  Co.  v. 
Crane,  142  Ala.  620,  39  So.  233. 

Though  the  Fitzpatrick  Case  has 
been  criticized  in  other  jurisdictions 
(50  L.R.A.(N.S.)  72),  the  point  of 
criticism  was  met  by  the  holding 
that,  where  it  is  shown  that  a  cor- 
poration has  tangible  surplus  assets 
over  the  original  corporate  stock, 
additional  stock  may  be  issued  for, 
or  to  the  extent  of  such  surplus,  and 
is  not  fictitious.  State  ex  rel.  White 
V.  Citizens  Light  &  P.  Co.  172  Ala. 
232,  55  So.  193. 

Pursuant  to  the  mandates  of  § 
229  of  the  Constitution,  the  legisla- 
ture made  general  provisions  for  in- 
corporation and  amendment  there- 
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of,  regulation  and  control,  dissolu- 
tion and  forfeiture  of  the  franchise, 
etc.,  of  a  body  corporate,  as  chap. 
69,  §§  3445-3661,  of  the  Code  of 
1907.  The  general  authority  con- 
tained in  §  229  of  the  Constitution 
did  not  require  a  corporation  to  in- 
dicate in  its  articles  of  incorpora- 
tion or  charter  the  par  value  of  its 
shares  of  stock  in  terms  of  "money, 
labor  done,  or  property  actually  re- 
ceived." Its  only  reference  to  value 
is  that  provision  for  a  franchise  tax 
which  was  limited — "in  proportion 
to  the  amount  of  capital  stock." 
Const.  §  234.  It  is  not  therein  re- 
quired that  the  certificate  of  stock 
issued  by  such  body  corporate  in- 
dicate on  its  face  its  value  in  terms 
of  money.  As  to  value,  its  only  in- 
hibition is  that  corporations  shall 
not  issue  stocks  or  bonds  except  for 
money,  labor  done,  or  property  ac- 
tually received;  and  such  issue  of 
stock  not  so  predicated  is  declared 
to  be  a  fictitious  increase  and  void. 

The  constitutional  requirement 
that  "no  corporation  shall  issue  pre- 
ferred stock  without  the  consent  of 
the  owners  of  two  thirds  of  the 
stock  of  said  corporation"  (§  237) 
presupposes  the  issue  of  preferred 
stock  by  a  corporation  after  its  or- 
ganization, under  express  authority 
of  law,  for  such  issue  of  preferred 
stock  pursuant  to  the  terms  of  its 
charter  or  articles  as  originally 
granted  or  duly  amended.  Code 
1907,  §  3446,  subd.  4 ;  Heide  v.  Cap- 
ital Securities  Co.  200  Ala.  397,  399, 
76  So.  313 ;  Granger's  Life  &  Health 
Ins.  Co.  V.  Kamper,  73  Ala.  325; 
Scovill  V.  Thayer,  105  U.  S.  143,  26 
L.  ed.  968.  Such  later  authority 
must  exist,  for  a  corporation  has  no 
implied    power    to  corpor.tio.- 

change     its      capital    power  to  change 

stock,  and  changes  """■»  "*"«"*• 
thereof  must  be  effected  only  by  leg- 
islative sanction.  Granger's  Life  & 
Health  Ins.  Co.  v.  Kamper,  73  Ala. 
325;  Fairhope  Single  Tax  Corp.  v. 
Melville,  193  Ala.  289,  306,  69  So. 
466;  Floyd  v.  State,  177  Ala.  169, 
59  So.  280;  Citizens'  Loan  &  Sav. 
Co.  V.  Arwood,  17  Ala.  App.  76,  81 
So.  854;  7  R.  C.  L.  pp.  202-204. 
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It  is  not  of  constitutional  require- 
m^it,  but  that  of  the  statute,  that 
the  amount  of  the  total  authorized 
capital  stock  and  the  number  of 
shares  into  which  the  same  is  divid- 
ed mu»t  be  indicated  in  the  articles 
of  incorporation.  Nor  does  the  stat- 
ute require  that  the  value  of  the 
shares  be  expressed  in  the  face  of 
the  certificate  of  stock  when  the  cor- 
poration was  being  organized.  It 
is  only  required:  "The  amount  of 
the  total  authorized  capital  stock, 
which  shall  not  be  less  than  two 
thousand .  dollars ;  the  number  of 
shares  into  which  the  same  is  divid- 
ed ;  the  amount  of  capital  stock  wilii 
which  it  will  begin  business,  which 
shall  not  be  less  than  twenty-five 
per  cent  of  the  authorized  capital, 
and  in  no  case  less  than  one  thou- 
sand dollars;  but  if  the  corporation 
is  formed  for  the  purpose  of  carry- 
ing on  the  business  of  banking,  or 
that  of  a  trust  company,  the  amount 
of  capital  stock  with  whidx  it  will 
begin  business  shall  in  no  case  be 
less  than  twenty-five  thousand  dol- 
lars; or  if  the  corporation  is  formed 
for  the  purpose  of  carrying  on  the 
business  of  insurance  in  any  of  its 
branches,  or  of  any  kind  or  nature, 
whatsoever,  except  title  guaranty 
companies,  the  amount  of  capital 
stock  with  which  it  will  begin  busi- 
ness shall  in  no  case  be  less  than  one 
hundred  thousand  dollars.  If  there 
be  more  than  one  class  of  stock  cre- 
ated by  the  certificate  there  shall 
also  be  stated  a  description  of  the 
different  classes  of  stock,  with  the 
term  of  which  each  class  is  creat- 
ed." Code  1907,  §  3446,  subd.  4; 
Floyd  v.  State,  supra;  State  ex  rel. 
Sanche  v.  Webb,  97  Ala.  Ill,  117, 
118,  38  Am.  St.  Rep.  151,  12  So. 
377;  Handle  v.  Walker,  17  Ala.  App. 
211,  84  So.  651. 

By  §  3480  of  the  Code  it  is  de- 
clared that  capital  stock  or  bond^ 
indebtedness  of  a  corporation 
formed  under  article  1,  chapter  69, 
or  theretofore  incorporated  under 
the  general  or  special  law  of  the 
state,  may  be  increased  or  decreased 
by  the  consent  of  the  persons  hold- 
ing the  larger  amount  in  value  of 


the  capital  stock  obtained  in  favor 
thereof  at  a  regular  meeting  of  the 
stockholders,  or  at  a  special  meeting 
of  the  stockholders  called  for  such 
purpose,  of  which  due  notice  is  re- 
quired to  be  given,  and  notice  of  the 
proposed  change  to  be  made  in  the 
capital  stock  or  indebtedness  of  the 
corporation.  If  the  consent  is  given 
to  "a  specified  increase  of  the  cap- 
ital stock  or  bonded  indebtedness,  a 
report  thereof,  certified  by  the 
president  or  secretary  of  the  cor- 
poration, under  the  corporate  seal," 
must  be  filed  and  recorded  in  the 
office  of  the  judge  of  probate  of  t^e 
county  in  which  the  corporation  was 
organized.  If  a  decrease  in  its  cap- 
ital stock  is  de^red  and  authorized 
as  provided  by  statute,  it  may  be 
"eflfected  by  retiring  or  reducing 
any  class  of  the  stock,  or  by  the  sur- 
render by  every  shareholder  of  his 
shares  and  the  issue  to  him  in  lieu 
thereof  of  a  decreased  number  of 
shares,"  or  by  the  purchase  "at  not 
above  par  of  certain  shares  for  re- 
tirement;" or  by  retiring  shares 
owned  by  the  corporation  (Walsh 
v.  State,  199  Ala.  123,  2  A.L.R.  551, 
74  So.  45)  ;  or  by  "reducing  the  par 
value  of  the  shares,  provided  no 
such  decrease  of  capital  stock  shall 
release  or  otherwise  affect  the  liabil- 
ity of  any  stockholders  whose  shares 
shall  not  have  been  fully  paid,  for 
debts  of  the  corporation  theretofore 
contracted."  It  is  noted  that  no  re- 
quirement is  therein  contained  that 
the  shares  issued  express  in  the  face 
thereof  their  par  value  or  book  val- 
ue. 

The  statute  for  the  issue  of  pre- 
ferred stock  by  corporations  or- 
ganized under  article  1  of  chapter 
69  of  the  Code  (§  3479)— before 
amendment  by  Act  of  September 
26,  1919 — provides  that  such  issue 
may  be  authorized  by  a  vote  of  two 
thirds  in  value  of  the  capital  stock 
in  the  manner  indicated  by  statute, 
and  after  certification  thereof,  and 
its  filing  and  recording  as  therein 
provided  in  the  office  of  the  secre- 
tary of  state.  Thereafter  "pre- 
ferred stock  in  no  case  exceeding 
two  thirds  of  the  capital  stock  paid 
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for  in  cash  or  property  may  be  is- 
sued;" each  stockholder  being  en- 
titled to  the  privilege  of  taking 
preferred  stock  in  proportion  to  the 
amount  of  common  stock  held  by 
him,  or  a  less  amount  if  he  should 
desire  it,  before  such  stock  is  of- 
fered for  sale  to  the  public ;  and  "the 
issue  of  preferred  stock  may  be  pro- 
vided for  at  the  time  of  the  organi- 
zation with  the  assent  of  the  orig- 
inal subscribers  to  the  capital  stock 
expressed  in  their  subscriptions." 
Heide  v.  Capital  Securities  Co.  200 
Ala.  397,  399,  76  So.  313. 

The   provisions   of   tiiis   statute 
contained  no  requirement  that  the 
'  value  of  the  capital  stock,  common 
or  preferred,  be  expressed  in  the 
face  of  the  certificate.    The  author- 
ities cited  by  appellant  (Nelson  v. 
Hubbard,    96    Ala.    238,    250,    17 
L.R.A.  375,  11  So.  428;  Williams  v. 
Evans,  87  Ala.  725,  727,  6  L.R.A. 
218,  6  So.  702 ;  State  ex  rel.  Sanche 
V.  Webb,  97  Ala.  Ill,  117,  118,  38 
Am.  St.  Rep.  151,  12  So.  377 ;  Fitz- 
patrick  v.  Dispatch  Pub.  Co.  83  Ala. 
604,  607,  2  So.  727 ;  Minge  v.  Clark, 
190  Ala.  388,  396,  67  So.  510 ;  State 
ex  rel.  White  v.  Citizens'  Light  & 
P.  Co.   172  Ala.  232,  55  So.  193) 
— all  deal  with  the  question  of  ficti- 
tious stock  or  issues  prohibited  by 
§  234  of  the  Constitution  of  1901 
(1875,  art.  14,  §  6) .    Such  is  not  the 
instant  case.     There  is  nothing  in 
the  amendment  to  the  articles  of  in- 
corporation which  were  adopted  on 
March  11, 1921,  by  the  persons  own- 
ing more  than  two  thirds  of  such 
capital  stock  of  ap- 
£V;^.V.'i*i''5f*      Pellee     corporation, 
^^ft^'.t?ek-      ***   *^®   effect   that 

rrqafremrnt  as       the     prOpOSed     StOCk 

V,i«:7*""  '"  —preferred  or  com- 
mon— would  not  be 
issued  for  money,  labor  done,  or 
property  actually  received,  as  re- 
quired by  §  234  of  the  Constitution. 
The  reason  on  which  the  author- 
ities last  cited  are  rested  is  that  the 
purpose  of  said  clause  in  the  Con- 
stitution was  to  protect  the  public, 
as  weU  as  the  stockholders,  against 
worthless  stock,  and  to  prevent  the 
fraudulent  issue  Mid  marketing  of 
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fictitious  corporate  stock,  "based  on 
nothing  valuable  as  a  consideration 
for  its  issue."  The  issue  of  common 
or  preferred  stock  without  nominal 
or  par  value  does  not  hold  out  to,  or 
mislead,  the  public  that  money,  la- 
bor, or  property  was  not  received  by 
the  corporation  for  the  issue  of  its 
stock.  It  is  merely  a  certificate  to 
the  holder  of  his  interest  in  the  cor- 
porate property,  indicated  by  the 
number  of  shares,  for  its  book  val- 
ue, and  nearly  approaches  the  defini- 
tion of  corporate  stock  given  con- 
cise statement  in  Hall  v.  Alabama 
Terminal  &  Improv.  Co.  173  Ala. 
398,  414,  56  So.  235;  Marbury  Lum- 
ber Co.  V.  Hunter,  169  Ala.  503,  506, 
53  So.  1028.  The  par  value  indicat- 
ed on  the  face  of  a  share  of  stock 
does  not  express  t^e  aliquot  part  of 
the  corporation's  property,  or  the 
right  to  share  in  the  proceeds  of  the 
corporation  (before  or  on  its  dis- 
solution) by  the  stockholder  in  any 
due  distribution  thereof,  any  mote 
than  would  be  expressed  on  the  face 
of  a  share  of  "nonpar"  corporate 
stock  merely  indicating  the  number 
of  shares,  and  in  which  is  not  stat- 
ed its  par  value.  The  stock  is  mere- 
ly a  muniment  of  title,  not  purport- 
ing to  indicate  the  amount  of  capital 
invested,  or  its  value,  and  only  in- 
dicating the  "number  of  divisional 
interests"  in  the  corporation  evi- 
denced thereby.  Otherwise  stated, 
the  indication  in  the  certificate  of 
corporate  stock  of  its  par  value  has 
the  effect  only  of  declaring  the  ac- 
tual money,  labor,  or  property  that 
has  come  into  the  corporation  from 
its  original  subscriber,  and  in  lieu 
thereof  the  owner's  claim  on,  or  in- 
terest in,  the  properties  of  the  cor- 
poration, and  that  its  original  face 
value  was  the  amount  indicated.  It 
is  of  common  knowledge  that  eco- 
nomic and  physical  conditions  are 
causes  of  fluctuation  of  the  actual 
and  market  values  of  properties 
generally,  and  that  corporate  stocks 
are  subject  to  such  changes. 
Hence,  the  par  value  indicated  in 
the  certificate  of  stock  has  not  al- 
ways represented  its  actual  or  book 
value.    This  fact,  in  a  large  meas- 
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ure,  accounted'  for  the  substitution 
of  "nonpar  stock" — stock  without 
any  nominal  or  par  value — for,  or 
in  lieu  of,  stock  expressing  a  par 
value,  and  this  change  has  t^ided  to 
relieve  the  confusion  or  deception, 
the  necessity  for,  or  embarrassment 
of,  explanation  of  discrepancy  be- 
tween the  book  or  market  value  and 
the  face  value  of  corporate  stocks. 

The  authority  of  the  legislature 
to  enact  laws  restricting  the  voting 
power  of  preferred  stock  is  chal- 
lenged by  appelant,  complainant. 
At  said  meeting  of  the  stockholders 
of  the  instant  corporation,  among 
other  things,  it  was  sought  to  be 
provided  that  its  charter  or  articles 
of  incorporation  be  so  amended  as 
that  holders  of  preferred  stock, 
without  stated  par  value,  shall  have 
"no  voice  or  vote  in  the  management 
of  the  corporation,  nor  any  proceed- 
ings requiring  the  affirmative  vote 
or  consent  of  the  stockholders,  ex- 
cept" (1)  as  to  the  creation  of  bond- 
ed indebtedness,  the  increase  of 
bonded  indebtedness,  (2)  the  in- 
crease of  capital  stock,  and  (3)  the 
increase  of  preferred  stock,  in  each 
of  which  cases  the  holders  of  pre- 
ferred stock  "shall  have  full  voting 
powers."  We  havo  noted  that  the 
Constitution  made  it  the  duty  of  the 
legislature  to  pass  general  laws  for 
the  alteration  or  amendment  of  cor- 
porate charters  (§  229) ;  that  "stock 
and  bonded  indebtedness  of  corpo- 
rations shall  not  be  increased  ex- 
cept in  pursuance  of  genetul  laws, 
nor  without  the  consent  of  the  per- 
sons holding  the  larger  amount  in 
value  of  stock,  first  obtained  at  a 
meeting  to  be  held  after  thirty 
days'  notice,  given  in  pursuance  of 
law"  (§  234),  If  the  legislature 
had  no'  autiiority  to  pass  laws  re- 
stricting the  voting  power  of  stock- 
holders (§  229) ,  the  last-quoted  por- 
tion of  §  234  would  be  without  force 
— unnecessary.  When  §  234  is  con- 
sidered with  the  provision  that  the 
corporation  shall  not  issue  pre- 
ferred stock  without  the  consent  of 
the  persons  owning  two  thirds  of 
the  stock  of  the  corporation  (§  237) , 
it  is  noted  that  there  are  no  other 


constitutional  provisions  touching 
the  rights  of  stockholders  to  partici- 
pate in  the  management  of  the  cor- 
porate affairs. 

To  define  the  rights  of  stockhold- 
ers of  corporations  in  respect  to 
power,  it  was  provided  that  "in  all 
stockholders'  meetings  of  corpora- 
tions organized  under  the  laws  of 
Alabama,  each  stockholder  is  en- 
titled to  one  vote  for  each  share  of 
stock  held  and  owned  by  him,  as 
shown  by  the  stock  books  of  the  cor- 
poration." Acts  1909,  p.  321; 
Walsh  V.  State,  199  Ala.  123,  2 
A.L.R.  551,  74  So.  45. 

This  act,  with  tiie  provisions  of 
Code,  §  3479,  regulated  the  right  of 
voting  by  each  stockholder  of  corpo- 
rations organized  under  the  laws  of 
this  state,  at  the  time  of  the  approv- 
al of  the  act  "to  prescribe  the  va- 
rious classes  of  stock  that  may  be 
issued  by  corporations,  to  declare 
the  rights,  powers  and  limitations 
of  the  holders  of  the  same,  and  to 
prescribe  the  methods  of  authoriz- 
ing the  issue  thereof,  and  to  provide 
a  remedy  against  any  unauthorized 
or  illegal  issue  thereof  heretofore  or 
hereafter  made,  and  a  statute  of 
limitations  barring  that  or  any  oth- 
er remedy  against  the  same."  Gffli. 
Acts  1919,  p.  698.  It  is  therein  ex- 
pressly provided  that  Code,  §  3479, 
and  all  other  sections  or  parts  of 
sections,  inconsistent  therewith,  and 
{dl  acts  or  parts  of  acts  inconsistent 
therewith,  "are  hereby  repealed." 
An  inspection  of  the  field  of  opera- 
tion of  the  provisions  of  the  two 
acts  (1909,  p.  321;  1919,  p.  698) 
shows  irreconcilable  conflict  in  so 
far  as  the  former  act  granted  to  a 
preferred  stockholder  the  unre- 
stricted right  to  one  vote  for  each 
share  of  stock  held  and  owned  by 
him  as  shown  by  the  stock  books  of 
the  corporation,  and  the  provisions 
of  the  later  act  limited  that  right 
to  instances  or  cases  in  which  the 
same  is  accorded  to  which  we  have 
^ready  adverted — and  greatly  lim- 
ited that  power  in  owners  and  hold- 
ers of  preferred  stock.  The  former 
act  has  been  modified  or  repealed  by 
the   Act   of   September  26,    1919. 
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Board  of  Revenue  v,  Hewitt,. —  Ala. 
— ,  90  So.  781;  Board  of  Revenue 
V.  Johnson,  200  Ala.  533,  76  So.  859. 
The  legislature  had  in  mind  the  re- 
spective provisions  of  §§  229  and 
234  of  tiie  Constitution  m  making 
the  restrictions  and  granting  the 
right  indicated  by  the  Act  of  Sep- 
tember 26,  1919,  §  1,  to  holders  of 
preferred  stock.  It  follows  that 
legislative  authority  to  enact  gener- 
al laws  under  which  corporations 
may  issue  preferred  stock  with  a 
limited  voting  power  is  not  inhibited 
by  the  Constitution,  except  as  we 
have  indicated.  On  the  averments 
of  the  bill  it  is  not 
yo^^To  deprive  apparent    that    the 

preferred   Btoelc      certificate     Of     StOCk 
of  TotliiK  poorer.  >.»»»»-i*i/»<     v/j.     uvvvn. 

presented,  or  to 
which  appellant  (complainant)  will 
be  entitled,  indicating  his  holdings 
in  respondent  (appellee)  corpora- 
tion, does  not  or  will  not  unlawfully 
restrict  the  voting  power  of  any 
stockholder  in  the  corporation  or  of 
preferred  stockholders  on  questions 
reserved  by  the  Constitution  to  such 
stockholders. 

In  the  last  place,  the  averment  of 
the  bill  and  the  sustaining  of  de- 
murrer thereto  present  for  review 
the  question  whether  the  proposed 
amendment  to  the  corporation's 
charter,  to  change  its  shares  of 
original  or  authorized  capital  stock 
of  the  par  value  of  $100  per  share  to 
shares  without  nominal  or  par  value 
— make  the  due  exchange  thereof 
with  its  stockholders  after  said 
stockholders  have  been  given  the 
right  to  take  and  pay  for  such  pre- 
ferred stock  as  provided  by  law — is 
offensive  to  the  Constitution.  We 
have  adverted  to  Code,  §  3462,  pro- 
viding for  a  change  or  amendment 
of  the  charter,  change  in  the  nature 
of  its  business,  the  par  value  of  its 
shares  of  stock,  etc.  Heide  v.  Cap- 
ital Securities  Co.  200  Ala.  397,  76 
So.  313.  At  the  special  session  of 
the  legislature  of  1920,  an  act  was 
approved  amending  §  3462  of  the 
Code  and  providing  that  every  cor- 
poration chartered  under  article  1 
of  chapter  69  of  the  Code,  or  under 
any  special  or  general  law  of  the 
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state,  may  change  the  nature  of  its 
business,  the  par  value  Of  its  stock, 
the  location  of  its  principal  office  in 
this  state,  renew  or  extend  its  cor- 
por9.te  existence,  change  its  corpo- 
rate name,  and  make  other  amend- 
ments, alteration,  or  change  of  its 
charter  as  it  may  desire,  by  a  res- 
olution passed  by  the  board  of  direc- 
tors declaring  that  such  change, 
alteration,  or  extension  is  desirable, 
and  "calling  a  meeting  of  the  stock- 
holders to  take  action  thereon;  if 
the  holders  of  the  larger  amount  in 
value  of  each  class  of  stockholders 
having  voting  powers  shall  vote  in 
favor  of  such  alteration,  change, 
amendment,  or  renewal,  or  exten- 
sion, a  report  thereof,  certified  by 
the  president  or  secretary  of  the 
corporation,  under  the  corporate 
seal,"  is  required  to  be  "filed  and 
recorded  in  the  office  of  the  judge 
of  probate  of  the  county  in  which 
the  corporation  was  organized," 
and  "upon  the  filing  of  the  same  the 
certificate  of  incorporation  shall  be 
deemed  to  be  so  amended,  or  the 
corporate  existence  so  renewed  or 
extended."  That  is,  if  such  certifi- 
cate of  "change,  alteration,  amend- 
ment, renewal,  or  extension  shall 
contsiin  only  such  provisions  as 
would  be  lawful  and  proper  to  in- 
sert in  an  origin^  certificate  of  in- 
corporation, made  at  the  time  of 
making  such  amendment"  Acts 
1920,  p.  136. 

The  question  of  when  the  life  of 
a  corporation  (de  jure)  begins  has 
been  the  subject  of  much  judicial 
discussion.  This  time  depends  upon 
the  particular  statute  under  or  by 
which  the  corporation  is  created. 
If  by  a  special  charter,  in  present 
terms,  and  without  imposing  condi- 
tions precedent,  the  cori>orate  ex- 
istence commences  as  soon  as  the 
act  takes  effect,  and  is  expressly  or 
impliedly  accepted.  Lehman  v. 
Warner,  61  Ala.  455,  465.  If  the  act 
requires  organization  or  the  per- 
formance of  conditions  precedent, 
corporate  existence  commences  on- 
ly when  there  has  been  substantial 
performance.  Dartmouth  College 
V.  Woodward,  4  Wheat.  518,  4  L.  ed. 
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629;  McCartney  v.  Chicago  E.  R. 
Co.  112  111.  611 ;  Glynmont  Improv. 
&  Excursion  Co.  v.  Toler,  80  Md. 
278,  286,  30  Atl.  651 ;  Hanna  v.  In- 
ternational Petroleum  Co.  23  Q^io 
St.  622,  625;  Williams  v.  State,  23 
Tex.  264,  290 ;  14  C.  J.  177,  §  181. 

The  rule  as  to  amendments  of 
charters  of  bodies  corporate  (gen- 
erally) is  said  to  be  that  like  au- 
thority is  necessary  as  for  its  crea- 
tion, and  that  it  cannot  be  amended 

except  by  or  under 
rihlStCT.*"  — ""•  constitutional     and 

statutory  authority. 
1  Thomp.  Corp.  2d  ed.  §  315;  St. 
John  V.  Iowa  Business  Men's  BIdg. 
&  L.  Asso.  136  Iowa,  448, 15  L.R.A. 
(N.S.)  503,  113  N.  W.  863;  Colgate 
V.  United  States  Leather  Co.  75  N. 
J.  Eq.  229,  72  Atl.  126,  19  Ann.  Cas. 
1262,  1265.  The  legislature  may, 
under  its  reserved  power  (Const.  §§ 
229,  238  (1901)  ;  §  3,  art.  14,  1875; 
Bernstein  v.  Kaplan,  150  Ala.  222, 
43  So.  581 ;  New  York  &  N.  E.  R. 
Co.  V.  Bristol,  151  U.  S.  556,  38  L. 
ed.  269,  14  Sup.  Ct  Rep.  437),  au- 
thorize corporators  or  members  to 
, ,    ,     amend    the    corpo- 

— povrrr  of  lexis-    __j.         i.    _i. 

latmre  to  rate  Charter  or  ar- 

:-e«"mlnt.  ^^^  »  Compli- 
ance with  constitu- 
tional and  statutory  requirements 
(Carlisle  v.  Cahawba  &  M.  R.  Co. 
4  Ala.  70,  77 ;  State  ex  rel.  Perkins 
V.  Montgomery  Light  Co.  102  Ala. 
594,  601,  602,  15  So.  347;  Louis- 
ville &  N.  R.  Co.  V.  State,  154  Ala. 
156,  217,  221,  223,  45  So.  296; 
South  &  North  Alabama  R.  Co.  v. 
Gray,  160  Ala.  497,  49  So.  347;  Fire 
Department  v.  Kip,  10  Wend.  269) . 
In  order  to  amend  under  general 
laws,  if  the  proposed  amendment  or 
alteration  works  material  change 
in  the  nature  and  purpose  of  the 
corporation, — ^is  fundamental, — it 
must  not  only  be  of 
rompuanJe"  such  character  as  is 
;;',*iirVme«V;r  authorized  by  law, 
but  must  be  effected 
in  a  manner  that  is  a  substantial 
compliance  with  the  statutory  re- 
quirements. Louisville  &  N.  R.  Co. 
V.  State,  154  Ala.  156,  217,  221,  223, 
45   So.  296;   Re  Western  Bank  & 


Trust  Co.  (D.  C.)  163  Fed.  713; 
Fishback  v.  Fond  du  Lac  &  N.  E.  R. 
Co.  88  C.  C.  A.  367,  158  Fed.  88; 
California  Teleph.  &  Light  Co.  v. 
Jordan,  19  Cal.  App.  536,  542,  543, 
126  Pac.  598;  Capps  v.  Hastings 
Prospecting  Co.  24  L.R.A.  259,  42 
Am.  St.  Rep.  677,  40  Neb.  470,  58 
N.  W.  956;  Day  v.  Mill-Owners' 
Mut.  F.  Ins.  Co.  75  Iowa,  694,  697, 
38  N.  W.  113;  Distilling  &  Cattle 
Feeding  Co.  v.  People,  161  111.  101, 
43  N.  E.  779;  Palmer  v.  Bank  of 
Zumbrota,  72  Minn.  266,  277,  75  N. 
W.  380;  Colgate  v.  United  States 
Leather  Ce.  75  N.  J.  Eq.  229,  72 
AU.  126,  19  Ann.  Cas.  1262;  Pope 
V.  Merchants'  Trust  Co.  118  Tenn. 
506,  527,  103  S.  W.  792;  Anderson 
V.  Middle  &  E.  T.  C.  R.  Co.  91  Tenn. 
44,  17  S.  W.  803;  State  ex  rd.  Min- 
neapolis, St.  P.  &  Ste.  M.  R.  Co.  V. 
Railroad  Commission,  137  Wis.  80, 
89,  92,  117  N.  W.  846;  First  Nat. 
Bank  v.  Wilcox,  72  Wash.  473,  130 
Pac.  756,  131  Pac.  203;  Jackson  v. 
Crown  Point  Min.  Co.  21  Utah,  1, 
81  Am.  St.  Rep.  651,  59  Pac.  238; 
Mower  v.  Staples,  32  Minn.  284,  20 
N.  W.  226;  7  Thomp.  Corp.  1st  ed. 
§818. 

From  such  general  authority,  and 
the  reason  on  which  the  same  is 
rested,  the  rule  is  that  amended  ar- 
ticles or  certificates  of  incorpora- 
tion, of  matters  fundamental  and 
working  a  material  change  in  the 
nature  and  purpose  of  the  corpora- 
tion, must  be  drawn,  signed,  ac- 
knowledged or  certified,  and  filed  as 
required  by  the  law.  Fishback  v. 
Fond  du  Lac  &  N.  E.  R.  Co.  88  C. 
C.  A.  367, 158  Fed.  88 ;  Boca  &  L.  R. 
Co.  V.  Sierra  Valleys  R.  Co.  2  Cal. 
App.  546,  554,  84  Pac.  298;  State 
V.  Northern  P.  R.  Co.  supra;  Wood 
V.  Union  Gospel  Church  Bldg.  Asso. 
63  Wis.  9,  14,  22  N.  W.  766;  1 
Thomp.  Corp,  2d  ed.  §  202. 

The  extent  of  the  power  of  the 
legislature  to  authorize  an  amend- 
ment or  alteration  of  the  charter 
of  a  corporation,  as  it  tended  to 
make  "a  fundamental  change  in  the 
charter  so  as  to  force  minority 
members  to  oigage  in  a  business  en- 
tirely different  from  thai  into  which 
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they  entered,"  was  given  early  con- 
sideration in  Dartmouth  College  v. 
Woodward,  supra,  and  by  this  court 
in  Bernstein  v.  Kaplan,  150  Ala. 
222,  225,  43  So.  581,  where  it  is 
said :  "The  statute  shows  an  inten- 
tion to  confer  almost  unlimited 
power  on  the  corporation  (acting 
by  a  majority  of  its  stockholders). 
It  may  change  the  entire  nature  of 
the  business,  and,  specifically,  may 
'change  the  location  of  its  principal 
oflSce  in  tiiis  state,',  and  then  may 
'make  such  other  amendment,  al- 
teration, or  change  of  its  charter  as 
may  be  desired.' " 

The  Constitution  of  1901  cdntains 
a  general  reservation  that  the  char- 
ter of  any  corporation  shall  be  sub- 
ject to  amendment^  alteration,  or  re- 
peal  under  general  laws  (§  229), 
and  tiie  legislature,  by  providing 
general  laws  on  the  immediate  sub- 
ject, executed  "this  mandate"  of  the 
Constitution.  Kansas  City,  M.  &  B. 
R.  Co.  V.  Stiles,  182  Ala.  188,  141, 
142  (2)  62  So.  734.  The  instant 
corporation  having  been  formed 
after  the  adoption  of  the  Constitu-. 
tion  of  1901,  the  reserved  power  of 
"amendment,  alteration,  or  repeal" 
of  the  charters  of  corporations,  giv- 
en expression  by  the  general  laws 

so  made  and  pro* 
aSi^ViJinl"""  vided  for  such  pur- 
??«e5  ?t«?ur.      pose  or  end,  entered 

into  and  became  a 
part  of  the  stockholders'  contract 
evidenced  by  the  original  charter  of 
the  Winona  Coal  Company.  Henley 
V.  Myers,  215  U.  S.  373,  54  L.  ed. 
240,  30  Sup.  Ct.  Rep.  148 ;  National 
Surety  Co.  v.  Architectural  Decorat- 
ing Co.  226  U.  S.  276,  285,  57  L.  ed. 
221,  226,  33  Sup.  Ct.  Rep.  17.  Of 
this  it  was  declared  in  Avondale 
Land  Co.  v.  Shook,  170  Ala.  379, 
384,  385,  54  So.  268:  "Since  the 
decision  of  the  case  of  Dartmouth 
College  V.  Woodward,  4  Wheat.  518, 
4  L.  ed.  629,  it  has  been  fully  recog- 
nized in  this  country  that  the  char- 
ter of  a  private  corporation  is  a  con- 
tract witiiin  the  meaning  of  and 
under  the  protection  of  that  clause 
in  the  Constitution  of  the  United 
States  wluch  provides  that  'no  state 
10  A.L.R^-9. 
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shall  .  .  .  pass  any  .  .  .  law 
impairing  the  obligations  of  con- 
tracts.' U.  S.  Const.  §  10,  art.  1. 
But  the  charter  of  a  corporation 
having  a  capital  stock  is  a  contract 
between  three  parties,  and  forms 
the  basis  of  three  distinct  contracts. 
The  charter  is  a  contract  between 
the  state  and  the  corporation;  sec- 
ond, it  is  a  contract  between  the 
corporation  and  the  stockholders; 
third,  it  is  a  contract  between  the 
stockholders  and  the  state.'  Cook, 
Corp.  6th  ed.  §  492.  The  charter  is 
under  the  protection  of  said  clause 
of  the  Federal  Constitution  in  all 
three  of  its  aspects  as  a  cohitract. 

"Such  being  the  case,  many,  if 
not  all,  of  the  different  states  of  the 
Union,  have  protected  themselves, 
as  far  as  they  thought  necessary, 
from  the  effects  of  this  provision  in 
the  Federal  Constitution,  by  reserv- 
ing in  their  Constitutions  certain 
powers  of  altering,  revoking,  and 
amending  the  charters  of  private 
corporations  thereafter  to  be  or- 
ganized under  the  general  laws  of 
such  states,  or  chartered  by  special 
act  of  the  legislatures  of  such  states, 
so  that  such  reserved  power  would 
enter  into  and  form  a  part  of  the 
charter  contract.  This  was  done  in 
the  Constitution  of  1875  of  this 
state."    Const.  1875,  §  1,  art  14. 

The  general  power  of  amend- 
ment, alteration,  and  repeal  in  the 
Constitution  of  1901  is  broader  than 
that  contained  in  the  Constitution 
of  1875.  Though  there  was  division 
in  the  decision  in  Avondale  Land 
Co.  V.  Shook,  supra,  no  such  divi- 
sion existed  on  the  question  of  the 
reserved  power  in  the  Constitution 
"to  alter,  amend,  or  revoke  the  char- 
ters of  same"  as  "applied  to  all  cor- 
porations organized  under  the  laws 
of  this  state  subsequent  to  the  adop- 
tion of"  said  provision  of  the  Con- 
stitution. The  power  to  amend  be- 
ing written  into  the  charter  (the 
nature  of  the  business  of  the  cor- 
poration is  not  fundamentally 
changed,  and  no  fraud  is  perpetrat- 
ed on  the  minority  stockholders  in 
the  change  of  basis  for  the  reissue 
of  stock),  courts  of  equity  will  not 


Digitized  by 


Google 


130 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [19  A.L.R. 


interfere  to  prevent  the  two-thirds 
majority  of  stockholders  from  con- 
trolling the  basis  of  the  issue  of 
stock,  within  the  provisions  of  or- 
ganic and  statutory  law,  and  with- 
in the  amendment  to  its  charter 
changing  the  denominations  of  the 
shares,  tiie  same  being  in  Kcact  pro- 
portion to  the  interest  of  each 
shareholder  in  the  corporation.  14 
C.  J.  pp.  190,  191 ;  Henley  v.  Myers, 
and  National  Surety  Co.  v.  Archi- 
tectural Decorating  Ck>.  supra; 
Pittsburgh  Steel  Co.  v.  Baltimore 
Equitable  Soc.  226  U.  S.  455,  57  L. 
ed.  297,  33  Sup.  Ct.  Rep.  167.  The 
instant  certificate  of  amendment  to 
the  charter  of  respondent  corpora- 
tion being  to  the  effect  that  the 
holders  of  its  common  stock  of  the 
par  value  of  $100  will  receive  a  like 
number  of  shares  that  will  have  the 
same  voting  powers  as  the  original 
shares  held  by  such  stockholders, 
and  participate  in  the  assets  of  the 
corporation,  and  in  distribution 
thereof,  on  the  same  basis  as  before 
the  change  to  "nonpar  stock,  with- 
out nominal  or  par  value,"  ex- 
pressed in  its  face.  The  change 
being  duly  adopted  by  a  vote  of  two 
thirds  in  value  of  the  outstanding 

stock,  does  not  vio- 
»'i'«'?rit;'.t««k.  late  a  constitutional 
holder  to  object  or  Statutory  right 
Itock."***         of    complainant    or 

other  nonassenting 
stockholder;  and  we  need  not  con- 
sider whether  such  nonassenting 
stockholder  did  not  attend  or  take 
part  in  the  stockholders'  meeting 
voting  for  and  authorizing  such 
change  in  its  charter,  or  had  done 
no  act  estopping  him  to  challenge 
this  action  of  such  majority  of 
stockholders. 

Did  the  fact  that  the  charter  was 
amended,  and  the  action  taken 
thereon  was  at  one  and  the  same 
meeting  of  the.  stockholders,  validate 
the  action  so  taken  and  the  consent 
so  given  by  the  stockholders  under 
the  amendment,  before  the  charter, 
as  so  amended  and  "certified  by  the 
president  or  secretary  of  the  corpo- 
ration, under  the  corporate  seal," 
was  "filed  ...  in  the  office  of  the 
judge  of  probate  of  the  county  in 


which  the  corporation  was  organ- 
ized"? The  stockholders'  meeting 
being  for  the  double  purpose  of 
amending  the  charter  and  acting 
thereunder,  and  having  taken  place 
on  March  11th,  the  certificate  of 
amendment  to  the  charter  had  not 
been  filed  in  the  probate  ofilice  and 
that  of  the  secretary  of  state  when 
the  bill  was  filed  on  May  16,  1921. 
The  statute  expressly  states  that  the 
amendment,  duly  adopted  and  certi- 
fied by  the  president  or  secretary  of 
the  corporation,  under  the  corporate 
seal,'  must  be  filed  and  recorded  in 
the  ofiice  of  the  probate  judge  of  the 
county  in  which  the  corporation 
was  organized;  and  upon  the  filing 
of  the  same  the  certificate  of  incor- 
poration shall  be  deemed  to  be  so 
amended,  or  the  corporate  existence 
so  renewed  or  extended;  provided, 
"that  such  certificate  of  change,  al- 
teration, amendment,  renewal,  or 
extension  .  .  .  contain  only  such 
provisions  as  would  be  lawful  and 
proper  to  insert  in  an  original  cer- 
tificate of  incorporation,  made  at 
the  time  of  making  such  amend- 
ment."   Acts  1920,  p.  136. 

This  is  the  law  of  substantial 
compliance  required  of  the  time  and 
place  of  filing  to  make  effective  the 
authorized  amendment;  and  only 
when,  this  condition  precedent  to  the 
amendment,  alteration,  or  change  of 
the  charter  or  articles  of  incorpora^ 
tion  has  been  substantially  com- 
plied with  is  the  change  effective. 
The  fact  that  the  grant  of  the 
amendment  and  action  tJiereunder 
were  at  one  meeting  of  stockholders 
is  immaterial,  if  tibe  statutory  re- 
quirement had  been  substantially 
discharged  by  lodg-  _.„„.„^  „, 
ing  the  amendmoit,  eompiiance  -fritii 
duly  certified,  in  •*•*•*•• 
the  oflSce  of  the  judge  of  probate  ber 
fore  action  was  taken  hereunder. 
Not  before  a  substantial  compliance 
with  statute  may  the  corporation 
act  in  a  fundamental  matter.  Acts 
1920,  p.  136;  Acts  1919,  p.  698; 
Floyd  V.  State,  177  Ala.  169,  59  So. 
280 ;  Code,  §  3448.  Literal  filing  of 
the  papers  of  incorporation,  orig- 
inal or  amendatory,  is  necessary  to 
effectuate  or  to  change  corporate 


Digitized  by 


Google 


BANDLE  V.  WINONA  COAL  CO. 


(—  Ala.  —, 
existence  because  it  is  so  written  in 
the  law.  7  R.  C.  L.  p.  66;  Jackson 
V.  Crown  Point  Min.  Co.  21  Utah,  1, 
81  Am.  St  Rep.  651,  59  Pac.  238; 
Mokelumne  Hill  Canal  &  Min.  Co.  v. 
Woodbury,  14  CaJ.  424,  427,  78  Am. 
Dec  658 ;  Childs  v.  Hard,  32  W.  Va. 
66,  99,  9  S.  E.  362 ;  Doyle  v.  Mizner, 
42  Mich.  332,  336,  3  N.  W.  968;  Gar. 
nett  V.  Richardson,  35  Ark.  144; 
Indianapolis  Furnace  &  Min.  Co.  v. 
Herkimer,  46  Ind.  142;  First  Nat. 
Bank  v.  Davies,  48  Iowa,  424;  Ab- 
bott V.  Omaha  Smelting  &  Ref .  Co. 
4  Neb.  416;  Vanneman  v.  Young, 
52  N.  J.  L.  403,  20  Atl.  53;  People 
V.  Montecito  Water  Co.  97  Cal.  276, 
33  Am.  St.  Rep.  176,  32  Pac.  236. 
That  is  to  say,  it  is  established  that 
the  right  to  exereise  the  power  to 
amend  a  corporate  charter  and  the 
validity  of  such  amendment  are  to 
be  determined  largdy  on  whether  or 
not  such  amendment  was  funda- 
moital  or  otherwise.  (1)  If  fun- 
damental, a  substantial  compliance 
with  the  statutory  requirements  is 
necessary;  (2)  if  not  fundamental, 
but  is  in  respect  to  the  modus  oper- 
andi merely, — a  mere  change  of  the 
instrumentality  and  agency, — ^thm 
formalities  merely  directory  are  not 
required.  Jackson  v.  Crown  Point 
Min.  Co.  supra;  Buffalo  &  A.  R.  Co. 
V.  Cary,  26  N.  Y.  75,  77;  Mead  v. 
Eeeler,  24  Barb.  20,  26;  Stone  v. 
Greet  Western  Oil  Co.  41  HI.  86,  93 ; 
Humphreys  v.  Mooney,  5  Colo.  282, 
284,  4  Mor.  Min.  Rep.  76;  Spring 
Valley  Waterworks  v.  San  Francis- 
co, 22  Cal.  434;  Mokelumne  Hill 
Canal  ft  Min.  Co.  v.  Woodbury,  14 
CaL  424,  427,  73  Am.  Dec.  658;  1 
Thomp.  Corp.  2d  ed.  §  202. 
The  ipnypoeed  amendment  to  the 
charter  of  the  Wi- 
nona Coal  Company, 
a  corporation,  is 
fundamental.  It 
sought  to  authorize  (a)  a  change  in 
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the  nature  and  character  of  the 
stock  formerly  issued  and  that  to  be 
issued;  (b)  a  change  in  the  par 
value  of  shares  of  stock  from  $100 
per  share  to  common  stock  without 
nominal  or  par  value;  and  (c)  an 
increase  of  its  capital  stock  from 
100  shares  of  common  stock  of  the 
par  value  of  $100  per  share,  to 
11,000  shares  without  nominal  or 
par  value,  10,000  shares  of  which 
would  be  common  stock  without 
nominal  or  par  value  and  1,000 
shares  would  be  preferred  stock 
without  nominal  or  par  value.  The 
corporation  may  not  act  until  there 
is  a  substantial  compliance  with  the 
statute,  by  the  required  certificate 
of  the  chuter  change  or  amendment 
being  first  duly  filed  as  required  by 
law.  Not  until  then  had  its  stock- 
holders the  authority  of  law  to 
make  the  fundamental  change  in  its 
organic  structure  or  conditions  of 
life.  When  the  certified  amendment 
is  duly  filed  as  required  by  law,  the 
stockholders  are  authorized  to  exer- 
cise the  discretion  to  grant  or  refuse 
the  enlarged  power  sought. 

It  follows  that  there  was  no  er- 
ror in  the  decree  of  the  lower  court 
in  holding  that  the  statutes  under 
which  the  respondent  corporation 
was  seeking  to  amend  its  charter 
and  to  convert,  issue,  and  sell  com- 
mon and  preferred  shares  of  stock, 
and  in  accordance  with  that  amend- 
ment, are  in  all  respects  valid  and 
constitutional,  and  that  the  corpora- 
tion was  acting  with  a  due  regard 
to  the  statute  governing  such  cases 
in  ad(^ting  the  resolution  of  amend- 
ment made  an  exhibit  to  complain- 
ant's bill,  and  has  the  right  to  cer- 
tify and  duly  file  the  same. 

The  decree  of  the  Circuit  Court  in 
Equity  is  affirmed. 

Anderson,  Ch.  J.,  and  McClelfaui 
and  Somerville,  JJ.,  concur. 


ANNOTATION. 
Corporate  stock  without  par  value. 


As  shown  fn  the  opinion  in  the  re- 
ported case  (RANIX.E  v.  Winona  Goal 
Co.  ante,  118),  the  statutes  of  a  large 


number  of  states  provide  for  the 
organization  of  corporations  with 
stock  having  no  par  value.    There  is. 
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•8  yet,  comparatively  little  judicial 
interpretation  of  these  statutes. 

A  statute  imposing  a  fee  for  any  in- 
crease in  the  capital  stock  of  the  cor- 
poration does  not  impose  a  fee  for 
changing  the  capital  stock  from  stock 
having  a  par  value  to  an  equal  num- 
ber of  shares  having  no  par  value. 
Olympia  Theaters  Vi  Com.  (1921)  238 
Mass.  374,  131  N.  E.  204.  The  orig- 
inal shares  had  a  par  value  of  $50,  and 
the  state  apparently  proceeded  on 
the  theory  that  the  shares  without 
par  value  in  effect  were  worth,  or 
should  be  treated  on  the  footing  of 
a  valu«  of,  $100  per  share,  and  hence 
there  had  been  in  effect  an  increase 
in  capital  stock. 

A  provision  upon  the  reorganization 
of  a  corporation  in  which  the  com- 
mon stock  is  changed  to  stock  without 
any  nominal  or  par  value  that,  upon 
the  liquidation,  distribution  of  capital 
assets,  dissolution,  or  winding  up 
of  the  corporation,  the  assets  and 
funds  should  be  distributed,  so  far  as 
the  same  may  lawfully  be  done,  among 
the  holders  of  the  stock  by  paying  the 
preferred  stockholders  120  per  cent 
of  the  par  value  thereof,  together 
with  all  unpaid  and  accumulated  divi- 
dends and  the  accrued  dividends 
thereon,  and  to  the  conmion  stock  the 
remainder  of  the  assets,  is  a  legal  and 
valid  provision,  and  furnishes  no 
S^round  for  the  secretary  of  state's 
refusal  to  file  the  certificate  of  re- 
organization. People  ex  rel.  Recess 
Exporting  &  Importing  Corp.  v.  Hugo 
(1920)  191  App.  Div.  628,  182  N.  Y. 
Supp.  9. 

The  fact  that  a  foreign  corporation 
seeking  to  do  business  within  a  state 
is  organized  under  the  laws  of  an- 
other state,  with  shares  of  stock  that 
have  no  par  value,  does  not  preclude 
its  admission  into  the  former  state  the 
laws  of  which  do  not  provide  for 
such  shares  of  stock,  where  the  cor- 
poration seeking  to  do  business  com- 
plies with  all  other  requirements 
fixed  by  the  laws  of  the  former  state. 
North  American  Petroleum  Co.  v. 
Hopkins  (1919)  106  Kan.  161, 181  Pac. 
626. 

A  corporation  validly  organized 
under  the  laws  of  one  state  will  be 


admitted  to  do  business  as  a  foreign 
corporation  in  another,  although  the 
laws  of  the  latter  state  do  not  provide 
for  the  organizations  of  corporations 
with  stock  having  no  par  value,  and 
although  it  is  declared  by  statute  in 
the  latter  state  that,  "if  it  shall  ap- 
pear such  company  or  corporation 
could  not  organize  under  the  laws 
of  this  state,  license  shall  be  refused." 
State  ex  rel.  Standard  Tank  Car  Co. 
V.  Sullivan  (1920)  282  Mo.  261,  221 
S.  W.  728.  Among  the  objections 
which  were  noted  and  overruled  in 
this  case  was  one  that  the  laws  of 
Missouri  made  the  stockholders  of  a 
corporation  liable  to  its  creditors,  if 
it  became  insolvent,  for  any  balance 
remaining  unpaid  on  the  par  value 
of  their  shares,  and  that,  if  a  corpora- 
tion having  shares  of  no  par  value 
is  admitted,  creditors  could  not,  in 
case  of  the  insolvency  of  the  com- 
pany, look  to  this  liability  for  the 
collection  of  their  claims,  and,  fur- 
ther, that  such  a  foreign  company 
would  not  be  subject  to  all  the  liabili- 
ties, restrictions,  and  duties  which 
might  be  imposed  upon  a  corporation 
of  a  like  character  organized  under 
the  laws  of  Missouri.  In  answer  to 
this  contention  the  court  cites  the 
laws  of  Delaware  under  which  the 
corporation  was  organized,  to  the 
effect  that  the  shareholders  are  liable 
to  the  coihpany's  creditors  for  "the 
unpaid  balance  of  the  consideration 
for  which  said  stock  was  issued  by  the 
corporation,  which  said  sum  or  pro- 
portion thereof  may  be  recovered." 
It  was  further  urged  that,  if  the 
foreign  company  were  admitted  to  do 
business  in  Missouri,  it  could  not  be 
taxed  in  the  manner  provided  by  the 
Missouri  laws.  This  objection  was 
overruled,  also,  the  court  referring  to 
the  decision  of  the  supreme  court  of 
Kansas  in  North  American  Petroleum 
Co.  V.  Hopkins  (1919)  105  Kan.  161, 
181  Pac.  625,  supra. 

A  corporation  which  has  changed 
its  capital  stock  from  that  having  a 
par  value  to  that  having  no  par  value, 
as  authorized  by  the  laws  of  the  state 
in  which  it  is  organized,  which  laws 
provide  that,  for  purposes  of  taxa- 
tion,  the   shares   of  stock  shall  be 
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taken  to  be  of  the  par  value  of  $100 
each,  must,  in  obtaining  the  consent 
of  another  state  to  its  doing  business 
therein,  pay  the  tax  on  tiie  basis  of 


the  par  value  of  $100  each.  Detroit 
Mortg.  Corp.  v.  Secretary  of  State 
(1920)  211  Mich.  320,  178  N.  W.  697, 
182  N.  W.  526.  W.  A.  E. 


PEOPLE  OF  THE  STATE  OF  MICHIGAN 

V. 

JOHN  SYBISLOO,  Plff.  in  Err. 

Michigan  Supreme  Court  —  October  8,  1091. 
(—  Mich.  — ,  184  N.  W.  410.) 

Intoxicating  liqaor  —  liability  of  man  for  sale  by  wife. 

1.  A  man  who  suffers,  without  reasonable  and  practicable  effort  on  his 
part  to  prevent  it,  the  manufacture  and  sale  on  his  premises,  by  his  wife, 
of  intoxicating:  liquor,  contrary  to  the  prohibitory  laws,  is  liable  to  punish- 
ment as  though  he  had  committed  the  act  himself. 

[See  note  on  this  question  beginrUng  on  page  186.] 


Appeal  —  effect  of  admission  of  coun- 
sel. 

2.  Where  counsel  for  accused  ad- 
mitted that  an  unlawful  business  was 
being  conducted  on  the  premises  of 
accused,  the  appellate  court  will  not 
consider  alleged  errors  based  on  the 
admission  of  the  testimony  or  the  suf- 


liciency  of  the  proofs  to  establish  that 
fact. 

Criminal  law  —  necessity  .of  criminal 

intent 

3.  Criminal  intent  is  not  a  neces- 
sary element  of  offenses  which  are 
merely  malum  prohibitum. 

[See  8  R.  C.  L.  62;  2  R.  C.  L.  Supp. 
531.] 


Errob  to  the  Circuit  Court  for  Berrien  County  (White,  J.)  to  review 
a  judgment  convicting  defendant  of  violating  the  liquor  law.    Affirmed. 
The  facts  are  stated  in  the  opinion-  of  the  court. 


Mr.  John  J.  Sterling,  for  plaintiff 
in  error: 

A  single  sale  is  not  sufficient  to 
maintain  a  conviction  for  keeping  a 
place  where  intoxicating  liquor  is 
sold. 

Maynard  v.   Eaton   Circuit  Judge, 


Mr.  Charles  W.  Gore,  for  the 
People : 

Unless  the  prosecution  is  directed 
against  the  place  itself,  an  allegation 
setting  forth  the  street  number  is 
merely  superfluous. 

22  Cyc.  311,  notes;  People  v.  Ring- 


108  Mich.  201    65  N.  W.  760;  People     sted,  90  Mich.   371,   51  N.  W.   519; 
V.  Remus,  135  Mich.  635,  98  N.  W.  397,     People  v.  Aldrich,  104  Mich.  455,  62 


100  N.  W.  403 

Defendant  was  not  responsible  for 
the  criminal  acts  of  his  wife. 

People  V.  Chapman,  62  Mich.  280,  4 
Am.  St  Rep.  857,  28  N.  W.  896,  7  Am. 
Grim.  Rep.  568;  People  v.  Fay,  70 
Mich.  421,  38  N.  W.  296;  People  v. 
•Knapp,  26  Mich.  112;  16  C.  J.  p.  132; 
People  V.  McKane,  143  N.  Y.  464,  38  N. 
E.  950;  White  v.  People,  81  111.  838; 
State  V.  Douglass,  44  Kan.  618,  26  Pac. 
476;  Drury  v.  Territory,  9  Okla.  398,  60 
Pao.  101,  13  Am.  Crim.  Rep.  300; 
Plununer  v.  Com.  1  Bush,  76. 


N.  W.  570. 

Defendant  was  liable  for  the  unlaw- 
ful act  of  his  wife. 

Com.  V.  Barry,  115  Mass.  146;  Com. 
V.  Tryon,  99  Mass.  442;  Com.  v.  Mur- 
phy, 2  Gray,  510;  Com.  v.  Kennedy, 
119  Mass.  211;  Com.  v.  Hamor,  8 
Gratt.  698;  Com.  v.  Gannon,  97  Mass. 
547;  Com.  v.  Welch,  97  Mass.  593. 

Sliarpe,  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  and  his  wife,  Anna 
Sybisloo,  were  jointly  charged  with 
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a  violation  of  §  2  of  Acl  No.  338  of 
the  Public  Acts  of  1917,  as  amend- 
ed by  Act  No.  53  of  the  Public  Acts 
of  1919.  The  wife  pleaded  sruilty. 
The  defendant  was  convicted  and 
sentenced.  He  now  seeks  review  of 
his  conviction  by  writ  of  error. 

It  appears  by  the  proofs  that  the 
sheriff,  George  C.  Bridgman,  being 
suspicious  that  the  defendant  and 
his  wife  were  illegally  manufactur- 
ing and  disposing  of  intoxicants, 
procured  one  Robert  Chandler  to  go 
to  their  home  and  get  some  liquor; 
that  he  marked  the  money  which 
was  paid  therefor ;  that  he  then  got 
a  warrant  to  search  the  premises; 
that,  accompanied  by  Deputy  Sher- 
iff Frank  Glover,  he  made  such 
search;  that  he  found  the  two  de- 
fendants and  three  men  sitting 
around  a  table  on  which  were  a  glass 
and  bottle;  that  Glover  found  a  still 
for  the  manufacture  of  whisky,  a 
barrel  of  mash,  and  a  considerable 
quantity  of  liquor  in  the  basement; 
tiiat  Mrs.  Sybisloo,  on  request,  pro- 
duced her  pocketbook,  in  which 
some  of  the  marked  bills  were 
found. 

The  trial  court  in  his  charge,  aft- 
er stating  the  facts  claimed  by  the 
prosecution,  said : 

"So  that  there  is  no  serious  con- 
troversy in  this  case  but  what  the 
wife  was  conducting  business,  this* 
unlawful  business  that  has  been 
charged  in  this  information,  in  that 
house.  I  don't  understand  Mr. 
Whitney  makes  any  claim — 

"Mr.  Whitney  (interposing) : 
None  whatever. 

"The  Court  (continuing) :  To 
the  contrary,  so  that  the  real  ques- 
tion in  this  case  for  you  to  deter- 
mine is  whether  or  not,  under  the 
facts  as  they  were  developed  by  the 
evidence  in  this  case,  this  respond- 
ent is  liable  for  these  unlawful  acts 
which  the  evidence  disclosed  were 
being  carried  on  in  that  house." 

1.  In  view  of  the  admission  by 
counsel,  we  do  not  feel  called  upon 
to  consider  the  assignments  based 
on  errors  in  the  admission  of  testi- 


mony, or  on  the  sufficiency  of  the 

proofs    to     establish    Appe«I-e«eet   of 

the  fact  that  a  busi-  sdmiMioa  of 
ness  in  violation  of  *•»»••>• 
the  statute  was  being  conducted  at 
the  home  occupied  by  the  defendant 
and    his    wife    on    the    occasion 
charged.  < 

2.  The  jury  were  instructed: 
"If  the  house  was  owned  by  re- 
spondent's wife,  but  was  used  by 
respondent  and  his  wife  as  their 
domicil  or  home,  and  if  respondent's 
wife  committed  in  said  house  any  of 
the  unlawful  acts  charged  in  the  in- 
formation filed  in  this  case,  the  hus- 
band (that  is,  this  respondent) 
would  be  responsible  for  such  un- 
lawful act  or  acts  if  committed  with 
his  knowledge  or  consent,  or  with 
his  participation,  or  if  he  permitted 
and  suffered  the  commission  of  such 
unlawful  act  or  acts  by  the  wife; 
but  he  would  not  be  responsible  for 
the  commission  of  such  unlawful 
act  or  acts  by  the  wife,  if  commit- 
ted without  his  knowledge  or  con- 
sent or  against  his  wishes,  and  in 
spite  of  every  reasonable,  lawful 
and  practicable  effort  on  his  part, 
exercised  in  good  faith,  to  prevent 
the  commission  of  such  act  or  acts 
by  the  wife.  That  is  the  rule  of  law 
that  should  aid  you  in  determining 
whether  or  not,  under  the  facts  in 
this  case,  this  respondent  is  liable 
for  the  illegal  and  unlawful  acts 
committed  in  the  house  by  the 
wife." 

We  f^ink  this  instruction  correct- 
ly stated  the  law  applicable  to  tiie 
facts  here  present- 
ed.   The  house  had  lu-^tlfftabSitr 
been  purchased  un-  ^V'^iie"'  "*'* 
der    contract;    the 
wife  being  named  as  the  vendee 
therein.     All  of  the  payments  had 
been  made  by  the  husband.     The 
wife  testified  that  a  woman  living  in 
Chicago  brought  the  still  to  her  and 
taught  her  how  to  make  whisky  with 
it;  that  before  she  got  it  her  hus- 
band worked  steadily,  but  was  then 
working  but  two  days  a  week ;  ti^t 
defendant  was  never  in  the  cellar^ 
and  did  not  know  that  the  still  was 
there.    A  boarder,  Henry  Losinski, 
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testified  that  he  saw  the  still  in  the 
basement;  that  on  two  occasions  he 
heard  the  husband  and  wife  talking 
about  it;  that  defendant  said  to 
his  wife,  "I  don't  like  this  buai. 
ness."  Agnes  Holtz,  a  neighbor, 
testified  that  when  at  tiieir  house 
the  defendant  said:  "She  [his 
wife]  shouldn't  do  it;  he  was  afraid 
he  would  get  in  some  trouble." 

The  defendant  testified  he  knew 
that  a  woman  brought  the  still  to 
his  home ;  that,  while  tihe  house  is 
heated  with  a  furnace,  he  did  not  at- 
tend to  it  while  the  still  was  in  ^e 
basement,  though  he  did  both  be- 
fore and  after,  as  his  wife  "don't 
want  me  to  go  to  the  furnace,  for 
fear  I  would  throw  that  out." 

In  21  Cyc.  1147,  it  is  said :  "The 
husband  is  the  head  of  the  family, 
and  as  such  has  the  general  right  at 
common  law  to  regulate  the  house- 
hold, its  expenses,  and  its  visitors, 
and  to  exercise  the  general  control 
of  the  family  management." 

The  offense  here  charged  is  not 
malum  in  se.  It  does  not  involve  an 
act  which  from  its  very  nature  is 
criminal,  such  as  murder,  theft,  ar- 
son, and  the  like.  It  is  this  class 
of  cases  to  which  the  authorities 
cited  by  counsel  for  the  defendant 
apply.  People  v.  E[napp,  26  Mich. 
112;  People  v.  Chapman,  62  Mich. 
280,  4  Am.  St  Rep.  857,  28  N,  W. 
896,  7  Am.  Grim.  Rep.  568;  People 
V.  F^,  70  Mich.  421,  38  N.  W.  296. 
The  charge  against  the  defendant  is 
malum  prohibitum.  It  becomes  a 
crime  only  because  its  commission  is 
expressly  forbidden  by  positive  law. 
There  is  a  well-recognized  distinc- 
tion between  such  acts.  Under  the 
crtmiMi  imw-  latter,  it  seems  set- 
^S^i^*7  .*'  tied  that  criminal 
intent  is  not  a  nec- 
essary element  of  the  offense.  In 
People  V.  Werner,  174  N.  Y.  132,  66 
N.  E,  667,  it  was  said:  "The  law 
on  that  subject  seems  to  be  t^at  an 
act  malum  prohibitum  is  not  ex- 
cused by  ignorance,  or  a  mistake  of 
fact,  when  a  specific  act  is  made  by 
law  indictable,  irrespective  of  the 
defendant's  motive  or  intent.  .  .  . 
The  general  rule  that  the  criminal 
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intention  is  the  essence  of  the  crime 
does  not  apply  to  such  prohibited 
acts." 

In  People  v.  Roby,  62  Mich.  577, 
579,  50  Am.  Rep.  270, 18  N.  W.  366, 
Cooley,  Ch.  J.,  said:  "Many  statutes 
wliich  are  in  the  nature  of  police 
regulations,  as  this  is,  impose  crim- 
inal penalties  irrespective  of  any  in- 
tent to  violate  them;  the  purpose  be- 
ing to  require  a  degree  of  diligence 
for  the  protection  of  the  public 
which  shall  render  violation  impos- 
sible." 

The  rule  applicable  to  the  facts 
here  presented  is  well  stated  in  21 
Cyc.  1354:  "The  husband  is  liable 
for  his  wife's  criminal  acts,  commit- 
ted by  his  bidding,  or  in  his  pres- 
ence and  under  his  coercion.  Like- 
wise, where  she,  in  his  presence  and 
with  his  knowledge,  commits  an  act 
not  malum  in  se,  he  may  be  found 
guilty,  as  where,  with  the  husband's 
knowledge  or  consent,  the  wife  sells 
intoxicating  liquors  contrary  to 
statute,  tf  such  sales  are  made  by 
her  in  his  house,  even  in  his  absence, 
and  even  contrary  to  his  wishes,  he 
may  be  held  guilty,  since  it  is  his 
duty  to  control  or  prevent  the 
same." 

In  Com.  V.  Barry,  115  Mass.  146, 
the  facts  were  quite  siniilar  to  those 
here  presented.  The  trial  court 
charged  that  the  defendant  was  li- 
able if  the  jury  found  that  his  wife 
kept  the  liquor  in  the  presence  of 
the  defendant  with  the  intent  to  sell 
it,  and  the  husband  had  knowledge 
thereof  and  did  not  use  reasonable 
means  to  prevent  her  from  doing 
so.  The  court  said :  "The  statutes, 
which  give  to  a  married  woman  the 
right  to  carry  on  any  trade  or  busi- 
ness on  her  sole  .  .  .  account,  do 
not  deprive  a  husband  of  his  com- 
mon-law right  to  regulate  and  con- 
trol his  own  household.  He  has  the 
power  to  prevent  his  wife  from  us- 
ing his  house  for  an  illegal  business 
or  purpose.  If  he  permits  her  to 
use  it  for  the  illegal  business  of 
keeping  .  .  .  liquors  for  .  .  . 
sale,  he  becomes  a  participator  in 
the  misdemeanor,  and  is  liable  to  an 
indictment  or  complaint  for  it;  and 
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the  fact  that  she  was  carrying'  on 
the  business  on  her  own  account, 
and  has  filed  a  certificate  to  that  ef- 
feict  under  the  statutes,  does  not  re- 
lease him  from  this  liability." 

See  also  Com.  v.  Walsh,  165  Mass. 
62,  42  N.  E,  500,  10  Am.  Crim.  Rep. 
337 ;  State  v.  Rozum,  8  N.  D.  548, 
80  N.  W.  477;  Board  of  Excise  v. 
Keller,  20  How.  Pr.  280. 


The  rule  as  stated  rests  not  on  the 
presumption  of  coercion  of  the  wife 
by  the  husband,  but  on  the  authority 
of  the  husband  as  the  head  of  the 
household  to  control  its  affairs,  and 
his  duty  to  use  all  reasonable  means 
to  prevent  his  wife  from  using  the 
home  for  a  business  or  purpose  pro- 
hibited by  the  statute. 

The  judgment  is  affirmed. 


ANNOTATION. 
Criminal  retponsibnity  of  hiuband  for  violation  of  fiquor  law  by  wife. 


I,  General  rule,  136. 
II.  Application  of  rule: 

a.  Generally,   136. 

b.  On  premises  owned  or  leased  by 

wife,  137. 
c  On  premises  owned  or  leased  by 
husband,   138. 

d.  On  premises  owned  jointly,  138. 

e.  Absence  of  husband,  139. 

Ill,  Effect    of    married    women's    acts, 
139. 

/.  Oeneral  rule. 

The  rule  is  well  settled  that  a  hus- 
band is.  criminally  responsible  for 
the  violation  of  a  liquor  law  by  his 
wife,  when  the  illegal  act  constituting 
the  violation  is  committed  with  his 
acquiescence  or  authorization;  and, 
as  a  corollary  of  the  rule  stated,  it 
follows  that  the  husband  is  not  crim- 
inally liable  when  the  illegal  act 
is  committed  without  his  authority  or 
consent,  and  is  not  influenced  by  his 
coercion  or  command. 

Alabama.  —  Seibert  v.  State  (1866) 
40  Ala.  60;  Hensley  v.  State  (1875) 
62  Ala.  10,  1  Am.  Grim.  Rep.  465. 

Delaware.  —  Compare  State  v.  Mc- 
Daniel  (1877)  1  Houst.  Crim.  Rep.  506. 

District  of  Columbia.  —  Trometer 
V,  District  of  Columbia  (1904)  24  App. 
D.  C.  242. 

Georgia.— Faircloth  v.  State  (1884) 
73  Ga.  426;  Lucas  v.  State  (1893)  92 
Ga.  454,  17  S.  E.  668. 

Indiana.  —  Pennybaker  v.  State 
(1831)  2  Blackf.  484. 

Kentucky.  —  Bailey  v.  Com.  (1906) 
29  Ky.  L.  Rep.  105,  92  S.  W.  545. 
See  also  Com.  v.  Major  (1838)  6 
Dana,  293. 


Massachusetts.  —  Com.  v.  Coughlin 
(1860)  14  Gray,  389;  Com.  v.  Gannon 
(1867)  97  Mass.  547;  Com.  v. 
Reynolds  (1873)  114  Mass.  806;  Com. 
V.  Barry  (1874)  115  Mass.  146;  Com. 
v.  Kennedy  (1875)  119  Mass.  211; 
Com.  V,  Carroll  (1878)  124  Mass.  30; 
Com.  V.  Pratt  (1879)  126  Mass.  462; 
Com.  V.  Hill  (1887)  145  Mass.  305, 
14  N.  E.  124;  Com.  v.  Walsh  (1895) 
165  Mass.  62,  42  N.  E.  500,  10  Am. 
Crim.  Rep.  337.  And  see  Com.  v. 
Hyland  (1891)  155  Mass.  7,  28  N.'  E. 
1055. 

Michigan. — See  the  reported  case 
(People  v.  Sybisloo,  ante,  133) ; 
People  V.  Liebiotka  (1921)  —  Mich. 
— ,  185  N.  W.  825. 

Missouri.  —  State  v.  Baker  (1880) 

71  Mo.  475. 

North  Dakota.  —  State  v.  Rozum 
(1899)  8  N.  D.  548,  80  N.  W.  477; 
State  V.  Ekanger  (1899)  8  N.  D.  559, 
80  N.  W.  482. 

Pennsylvania.  —  Com.  v.  Newhard 
(1897)  3  Pa.  Super.  Ct.  215. 

South  Carolina.  —  Geuing  v.  State 
(1822)    12  S.   C.   L.    (1   M'Cord)    673. 

Vermont.— State  v.  Leonard  (1900) 

72  Vt.  102,  47  Atl.  395. 

England.  —  Reg.  v.  Smith  (1859) 
7  Week.  Rep.  162;  Allen  v.  Lumb,  57 
J.  P,  377. 

II.  AppUeaUon  of  rule. 

a.  aeneraUy. 

A  violation  of  the  liquor  law  com- 
mitted by  a  married  woman,  in  the 
presence    and    with    the    knowledge 
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of  her  hasband.  Is  presumed  to  be 
committed  by  hia  authority,  and  he 
is  punishable  by  indictment  for  it. 
Hensley  v.  State  (1875)  62  Ala.  10, 
1  Am.  Crim.  Rep.  465. 

Thus,  where  liquor  is  sold  in  viola- 
tion of  law  by  the  wife,  in  the  pres- 
ence and  with  the  knowledge  of  the 
husband,  the  presumption  arises,  if 
there  is  no  evidence  to  the  contrary, 
that  she  is  acting  under  his  control 
and  as  his  agent  or  servant,  and  he 
is  criminally  liable.  Com.  v.  Gannon 
(1867)  97  Mass.  547.  See  also 
Trometer  v.  District  of  Columbia 
(1904)  24  App.  D.  C.  242. 

So,  an  illegal  sale  of  liquor  made 
by  a  wife,  in  the  presence  of  her 
husband  and  under  his  direction, 
renders  him  criminally  liable.  State 
v.  Leonard  (1900)  72  Vt.  102,  47  Atl. 
395. 

Likewise,  where  the  question  as  to 
the  husband's  criminal  liability  for 
an  illegal  sale  of  liquor  by  the  wife 
in  his  presence  was  left  to  the  jury, 
under  an  instruction  that,  if  the  jury 
found  he  had  consented  to  the  sale 
they  should  convict,  a  verdict  of 
guilty  was  held  to  be  conclusive  of 
the  fact  that  the  act  of  the  wife  was 
that  of  the  husband.  Geuing  v.  State 
(1822)  12  S.  C.  L.  (1  M'Cord)  573. 
And  see  Qeg.  v.  Smith  (1869)  7  Week. 
Rep.  (Eng.)  162. 

h.  On  premtaet  owned  or  leased  by  tcife. 

Where  a  wife  unlawfully  sells 
liquor  in  the  presence  of  her  husband, 
he  may  be  convicted  therefor,  al- 
though the  premises  on  which  the 
liquor  is  sold  are  a  dwelling  house  be- 
longing to  the  wife.  Thus,  in  Com. 
y.  Carroll  (1878)  124  Mass.  30,  the 
court  said :  "It  is  true  that  the  dwell- 
ing house  was  the  property  of  the 
wife,  but  it  was  also  the  domicil  of 
the  fanuly,  and  as  such  was  under 
the  legal  control  of  the  defendant,  who 
was  the  head  of  the  family.  .  .  . 
Prima  facie,  the  husband  is  able  to 
prevent  the  wife  from  making  an  il- 
legal use  of  the  family  dwelling 
house." 

And  where  the  wife  keeps  liquor 
for  sale,  in  violation  of  law,  on  prem- 


ises hired  by  her,  if  the  husband 
actually  aids  and  assists  in  such  keep- 
ing, or  if  he,  without  actually  aiding, 
passively  consents  to  the  wife's  illegal 
act,  he  is  criminally  liable  therefor, 
the  presumption  being  that  the  wife 
.  acts  under  his  coercion.  Com.  v.  Pratt 
(1879)  126  Mass.  462. 

Similarly,  where  the  wife  conducts, 
on  premises  owned  by  her  and  occu- 
pied by  herself  and  husband,  the  busi- 
ness of  selling  liquor  in  violation  of 
law,  the  husband  is  guilty  of  keep- 
ing a  common  nuisance,  despite  the 
wife's  ownership  of  the  premises  and 
the  purchase  by  her  and  sale  of  the 
liquor  in  question  in  her  own  name. 
State  V.  Rozum  (1899)  8  N.  D.  648,  80 
N.  W.  477. 

And  see  State  v.  Ekanger  (1899)  8 
N.  D.  559,  80  N.  W.  482,  wherein  a 
similar  holding  was  made  as  to  the 
husband's  criminal  liability  for  the 
illegal  sale  of  liquor  by  the  wife  on 
premises  leased  by  her. 

In  the  reported  case  (People  v. 
Sybisloo,  ante,  133)  the  court  holds 
to  be  correct  an  instruction  of  the. 
trial  court  to  the  effect  that  a  husband 
is  criminally  liable  for  the  illegal  sale 
of  liquor  by  his  wife  on  premises 
owned  by  her  and  occupied  by  both, 
when  the  sale  is  committed  with 
his  knowledge  or  consent,  or  with 
his  participation;  but  that  he  is  not 
liable  when  the  sale  is  made  without 
his  knowledge  or  consent  and  in  spite 
of  every  reasonable,  lawful,  and 
practicable  effort  on  his  part  to  pre- 
vent the  same.  It  is  held,  further, 
that  the  rule  making  the  husband 
criminally  liable  for  the  sale  rests, 
not  on  the  presumption  of  coercion 
of  the  wife  by  the  husband,  but  on  the 
authority  of  the  husband  as  the  head 
of  the  household  to  control  its  affairs, 
and  his  duty  to  use  all  reasonable 
means  to  prevent  his  wife  from  using 
the  home  for  a  purpose  violative  of 
the  liquor  law. 

In  Faircloth  v.  State  (1884)  73  Ga. 
426,  wherein  it  appeared  that  the 
husband  acted  as  manager  of  his 
wife's  store,  and  that  liquor  was  sold 
therein  by  a  clerk  in  violation  of  law, 
the  husband  was  held  to  be  criminally 
liable,  if,  at  the  time  of  the  sale,  he 
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was  present  in  the  store,  controlling 
and  managing  it 

In  Com.  V.  Hill  (1887)  146  Mass. 
805,  14  N.  E.  124,  it  was  said,  with 
reference  to  the  husband's  criminal 
responsibility  for  the  illegal  keeping 
ahd  sale  of  liquor  by  the  wife  in  a 
tenement  owned  by  her  and  occupied 
by  herself  and  husband :  "If  the  hus- 
band took  no  part  in  keeping  the 
tenement  for  the  purposes  charged  in 
the  indictment,  we  think  that  the 
question  of  fact  was  whether  he  con- 
sented to  his  wife's  keeping  it  for 
these  purposes.  If  she  kept  it  of  her 
own  free  will,  and  without  his 
consent  and  against  his  will,  he  could 
not  be  convicted.  Whether  he  used 
all  reasonable  and  practicable  means 
to  prevent  her  from  keeping  the  tene- 
ment for  these  illegal  purposes  was 
relevant  only  upon  the  question  of 
his  consent  or  want  of  consent;. and  if 
in  fact  she  acted  of  her  own 
free  will,  and  without  his  consent  and 
against  his  will,  he  could  not  be  con- 
victed, although  he  had  not  used  all 
reasonable  and  practicable  means  to 
control  her  conduct." 

In  Bailey  v.  Com.  (1906)  29  Ky.  L. 
Rep.  105,  92  S.  W.  646,  the  conviction 
of  a  husband  for  the  unlawful  sale  of 
liquor  by  his  wife,  made  on  premises 
rented  by  her,  and  without  regard  to 
his  request  not  to  sell,  was  held  to  be 
unwarranted  by  the  evidence. 

o.  On  premiaea  owned  or  leased  by  hua- 
hand. 

In  Com.  y.  Reynolds  (1873)  114 
Mass.  S06,  it  appearing  that  an  un- 
lawful sale  of  liquor  was  made  by  a 
wife  in  the  absence  of  her  husband, 
on  premises  owned  by  him,  but  that 
he  had  later  appeared  and  witnessed 
the  presence  of  persons  to  whom 
the  liquor  had  been  sold,  a  verdict  of 
guilty  against  him  was  upheld.  The 
trial  court  instructed  the  jury  that 
they  should  convict  if  they  found  that 
the  wife,  in  making  the  sale,  had  done 
so  with  the  knowledge  or  consent 
of  her  husband,  or  while  acting  as 
his  agent  or  servant;  and  there  being 
no  evidence  offered  on  the  part 
of  the  husband,  they  would  determine 
whether  the  wife  so  acted  by  consid- 


ering the  circumstances  that  the 
husband  and  wife  were  living  to- 
gether when  the  sale  was  made,  and 
that  he  saw  the  persons  to  whom  it 
was  made.  This  instruction  was  ap- 
proved by  the  appellate  court. 

In  Com.  V.  Major  (1838)  6  Dana 
(Ky.)  293,  the  court  said,  by  way  of 
dictum:  "Certainly  a  man  .whose 
wife,  with  his  knowledge  and  during 
their  cohabitancy,  had  retailed  spirits 
in  his  house  contrary  to  law,  or  even 
for  her  own  exclusive  profits,  in  fact 
would,  in  judgment  of  law,  be 
guilty  himself  of  having  kept  a  tip- 
pling house:  First,  because,  as  he 
had  the  power  to  prevent  and  ought 
to  have  prevented  it,  his  permitting  it 
should  be  considered  as  ordering  it, 
or  making  it  his  own  act;  secondly, 
because  the  law  would  adjudge  the 
profits  as  his;  and,  thirdly,  because 
the  wife,  being  sub  protestate  viri, 
would  not  be  punishable,  and,  there- 
fore, unless  her  husband  be  liable, 
the  law  might  be  openly  evaded  or 
violated  with  impunity." 

In  Com.  V.  Hyland  (1891)  166  Mass. 
7,  28  N.  E.  1065,  wherein  it  appeared 
that  unlawful  sales  of  liquor  had  been 
made  by  a  wife  at  the  house  of  her 
husband,  and  the  latter  testified  that 
the  sales  were  made  without  his 
knowledge  or  consent,  while  he  was 
out  of  the  state,  .it  was  held  that  the 
fact  that  the  husband  and  wife  lived 
together  in  the  husband's  house  was 
competent  evidence  that  she  acted  as 
his  agent,  and  might  outweigh  his 
own  testimony  to  the  contrary. 

d.  On  premteea  oumed  jointly. 

Where  a  wife  keeps  liquor  for  sale 
in  violation  of  law  on  premises  owned 
jointly,  but  managed  and  controlled 
by  the  husband,  he  will  be  criminally 
liable  for  her  act,  if  he  has  knowledge 
of  the  same,  and  of  her  intent  to  sell 
the  liquor  unlawfully,  unless  he 
uses  reasonable  means  to  prevent  her 
carrying  out  such  intent.  Ck)m.  v. 
Walsh  (1896)  165  Mass.  62,  42  N.  E. 
600,  10  Am.  Crim.  Rep.  337. 

Likewise,  where  liquors  were  kept 
for  sale  in  violation  of  law  in  a  dwell- 
ing house  owned  jointly,  the  fact  that 
the  husband  had  no  interest  in  the 
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stock  in  trade  or  in  the  profits  aris- 
ing from  illegal  trafiSc  in  the  same 
was  held  to  be  insufficient  to  exempt 
him  from  a  charge  of  maintaining  a 
tenement  for  the  illegal  keeping  and 
sale  of  liquors,  if  it  appeared  that  hfi 
acquiesced  in  such  keeping  and  sale. 
Com.  T.  Kennedy  (1876)  119  Mass. 
211. 

e.  Ahaenee  of  husband, 

A  husband  is  not  criminally  liable 
for  a  violation  of  the  liquor  law 
consisting  of  an  illegal  sale  made  by 
his  wife  in  his  absence,  and  without 
his  authority  or  consent.  Penny- 
baker  V.  State  (1831)  2  Blackf.  (Ind.) 
484;  Bailey  v.  Com.  (1906)  29  Ky.  L. 
Rep.  105,  92  S.  W.  546;  State  v.  Baker 
(1880)  71  Mo.  475.  And  see  Seibert 
V.  State  (1866)  40  Ala.  60. 

But  the  absence  of  a  husband  does 
not  necessarily  exonerate  him  from 
liability  for  violation  of  a  liquor  law 
on  his  wife.  Thus,  in  State  v. 
Leonard  (1900)  72  Vt.  102,  47  Atl.' 
395,  an  instruction  of  the  trial  court 
to  the  effect  that  a  husband  may  have 
been  guilty  of  the  unlawful  sale  of 
liquor,  although  the  sale  was  made 
by  his  wife  in  his  absence,  since  he 
may  have  authorized  the  act,  was  ap- 
proved. 

So,  in  Seibert  v.  State  (Ala.)  supra, 
it  was  held  that  where  a  wife  sells 
liquor  while  acting  as  a  clerk  in  her 
husband's  employ,  he  is  criminally 
responsible  for  her  act  if  it  appears 
that  she  is  authorized  by  him  to  make 
sales,  and  it  is  not  essential  that  he 
should  be  present  at  the  time  of  the 
sale. 

Similarly,  in  Com.  v.  Coughlin 
(1860)  14  Gray  (Mass.)  389,  evidence 
of  the  sale  of  liquor,  in  violation  of 
law,  made  by  a  wife  in  the  absence  of 
her  husband,  was  held  to  be  admis- 
sible in  a  prosecution  against  the 
husband  for  the  sale  of  intoxicating 
liquors. 

In  Com.  V.  Newhard  (1897)  3  Pa. 
Super.  Ct.  215,  the  question  of  a 
husband's  criminal  liability  for  the 
unlawful  act  of  his  wife  in  selling 
liquor  to  minors,  in  his  absence,  and 
despite  an  alleged  order  forbidding 
such  a  sale,  was  held  to  be  for  the 


Jury,  under  proper  instruction  as  to 
the  good  faith  of  the  husband  in  giv^ 
ing  the  order. 

In  State  V.  McDaniel  (1877)  1  Houst 
Crim.  Rep.  (Del.)  606,  a  husband  was 
held  to  be  criminally  responsible  for 
the  illegal  sale  of  liquor  by  his  wife, 
despite  the  fact  that  the  sale  was 
made  in  his  absence,  on  premises 
maintained  and  used  by  the  wife  for 
business  purposes,  and  although  h« 
had  remonstrated  with  her  concern- 
ing the  making  of  such  unlawful 
sales. 

And  in  People  v.  Liebiotka  (1921) 
—  Mich.  — ,  185  N.  W.  825,  where  the 
defense  was  that  the  liquor  found 
by  the  officers  was  made  by  defend- 
ant's wife  after  he  had  gone  to  work 
and  before  his  return,  the  court,  up- 
on the  authority  of  the  reported  case 
(People  v.  Sybisloo^  ante,  133),  up- 
held an  instruction  to  the  effect  that 
if  the  defendant  knew  that  his  wife 
was  manufacturing  whisky  in  his 
home,  and  was  in  the  habit  of  drink- 
ing it  two  or  three  times  a  day,  it 
would  not  make  any  difference 
whether  he  was  in  the  house  whm 
the  particular  lot  in  question  was 
manufactured  or  not;  and  that  he 
would  be  guilty  just  the  same  as 
though  it  was  there  in  his  possession, 
because  her  possession  would  be  his 
possession. 

tll.  Effect  of  married  women's  acta. 

"The  statutes  which  give  to  a  mar- 
ried woman  the  right  to  carry  on  any 
trade  or  business  on  her  sole  and  sepa- 
rate account  do  not  deprive  a  husband 
of  his  common-law  right  to  regulate 
and  control  his  own  household.  He  has 
the  power  to  prevent  his  wife  from 
using  his  house  for  an  illegal  busi- 
ness or  purpose.  If  he  permits  her 
to  use  it  for  the  illegal  business  of 
keeping  intoxicating  liquors  for  the 
purpose  of  sale,  he  becomes  a  partici- 
pator in  the  misdemeanor,  and  is 
liable  to  an  indictment  or  complaint 
for  it."  Com.  v,  Barry  (1874)  115 
Mass.  146.  See  also  Com.  v.  Carroll 
(1878)  124  Mass.  30. 

In  State  v.  Rozum  (1899)  8  N.  D. 
548,  80  N.  W.  477,  the  court  said:. 
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•^0  rights  that  our  statute  gives  to 
jnarried  women  to  contract  or  trans- 
act business  in  their  individual 
names,  or  to  own  property,  in  any 
manner  affect  the  position  of  the  hus- 
band as  head  of  the  family.  All  the 
rights,  duties,  and  responsibilities  of 
the  position  devolve  upon  him.  He 
controls  the  family  and  the  home. 
Nothing  can  be  brought  into  or  kept 
in  the  home  residence  against  his  will, 
nor  can  any  person  resort  there  if  he 
oppose.  Having  this  right  and  this 
power,  he  keeps  and  maintains  the 
home;    and   if  he  knowingly   suffer 


articles  upon  which  rests  the  ban  of 
the  law,  to  be  kept  and  sold  in  his 
home,  and  if  he  knowingly  suffer  per- 
sons to  resort  there  for  the  purpose 
of  drinking  intoxicating  beverages, 
contrary  to  law,  then  he,  in  law,  as- 
sents that  such  things  should  be  done 
in  his  home,  and  he  is  the  person  who 
keeps  the  place  where  the  forbidden 
acts  are  done  and  the  prohibited 
articles  kept.  He  is,  at. least,  a  par- 
ticipator with  his  wife  in  the  crime, 
and  it  is  entirely  immaterial  in  whose 
name  the  title  to  the  property  may 
stand."  L.  F.  a 


MABEL  RATHBUN 

V. 

OCEAN  ACCIDENT  &  GUARANTEE  CORPORATION,  Limited,  Plff. 

in  Certiorari. 

Illinois  Supreme  Court.— October  ZS,  1921, 
(299  lU.  562,  132  N,  E.  754.) 

Insurance  —  double  liability  —  death  in  hired  automobile. 

1.  A  garage  keeper  who  merely  lets  automobiles  for  such  use  as  patrons 
may  desire  is  not  a  common  carrier  so  far  as  a  person  is  concerned  who 
hires  a  car  for  an  errand  of  his  own  and  drives  it  himself,  although  a 
representative  of  the  owner  accompanies  him,  so  as  to  come  within  the 
clause  of  an  insurance  policy  providing  double  liability  in  case  of  death 
while  traveling  in  a  public  conveyance  provided  by  a  common  carrier  for 
passenger  service. 

[See  note  on  this  question  beginning  on  page  146.] 

Definition  —  private  carrier.  take  to  deliver  goods  or  passengers  In 

2.  Private  carriers  are  those  who,  a  particular  case  for  hire  or  reward, 
without  being  engaged  in  such  busi-         [See  4  R.  C.  L.  549;  2  R.  C,  L.  Supp. 
ness  as  a  public  employment,  under-  1161.] 


Certiorari  to  the  Appellate  Court,  Third  District,  to  review  a  judgment 
affirming  a  judgment  of  the  Circuit  Court  for  Vermilion  County  (Partlow, 
J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount  alleged 
to  be  due  on  an  accident  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  H.  M.  Steely,  H.  M.  Steely,     Acci.  Ins.  Co,  140  Iowa,  626,  119  N. 


Jr.,  and  Wilkerson,  Cassels,  Potter,  & 
Gilbert,  for  plaintiff  in  certiorari: 

Policies  of  accident  insurance,  as 
other  contracts,  must,  if  possible,  be 
80  construed  as  to  give  effect  to  all 
the  language  used. 

1  C.  J.  416;   Hastings  v.  Bankers 


W.  79;  Merrill  v.  Travelers'  Ins.  Co. 
91  Wis.  329,  64  N.  W.  1039;  Young  v. 
Travelers  Ins.  Co.  80  Me.  244,  13  Atl. 
896;  Rocci  v.  Massachusetts  Acci.  Co. 
222  Mass.  336, 110  N.  E.  972,  Ann.  Cas. 
1918C,  529. 
Under  the  evidence  the  owners  of 
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tiie  vehicle  in  which  insured  was  rid- 
ing were  not  commofl  carriers,  but 
liverymen. 

Illinois  C.  R.  Co.  v.  Frankenberg,  64 
III.  S8J5  Am.  Rep.  92;  Kenna  v.  Calu- 
met, H.  &  S.  E.  R.  Co.  284  III.  301,  120 
N.  E.  259,  18  N.  C.  C.  A.  671;  1 
Bouvier's  Law  Diet.  Rawle's  Rev.  8d 
ed.  65S;  4  R.  C.  L.  546,  1000;  Harper  v. 
Owen  H.  Fay  Livery  Co.  264  111.  459, 
106  N.  E.  273 ;  Hochspeier  v.  Industrial 
Bd.  278  111.  523,  L.R.A.1918F,  227,  116 
N.  E.  121;  Terminal  Taxicab  Co.  v. 
Kutz,  241  U.  S.  252,  60  L.  ed.  984, 
P.U.R.1916D,  972,  36  Sup.  Ct.  Rep.  583, 
Ann.  Caa.  1916D,  765;  Shoemaker  v. 
Kingsbury,  12  Wall.  369,  20  L.  ed.  432; 
Payne  v.  Halstead,  44  111.  App.  97; 
Havana  ▼.  Vanlaningham,  17  111.  App. 
62;  Dunne  v.  Boland,  199  HI.  App.  308; 
Georgia  L.  Ins.  Co.  v.  Easter,  189  Ala. 
472,  L.R.A.1915C,  456,  66  So.  514; 
Forbes  v.  Reinman,  112  Ark.  417,  51 
L.R.A.(N.S.)  1164,  166  S,  W.  563; 
Stanley  v.  Steele,  77  Conn.  688,  69 
L.R.A.  561,  60  Atl.  640,  2  Ann.  Cas. 
342,  18  Am.  Neg.  Rep.  20;  Siegrist  v. 
Amot,  86  Mo.  200,  56  Am.  Rep.  425; 
Trout  V.  Watkins  Livery  &  Undertak- 
ing Co.  148  Mo.  App.  621,  130  S.  W. 
136;  McGregor  v.  Gill,  114  Tenn.  521, 
108  Am.  St.  Rep.  919,  86  S.  W.  318; 
Clough  T.  Grand  Trunk  Western  R.  Co. 
11  L.R.A.(N.S.)  446,  85  C.  C.  A.  1,  156 
Fed.  81;  Erickson  v.  Barber  Bros.  83 
Iowa,  367,  49  N.  W.  838;  Copeland  v. 
Draper,  157  Mass.  558,  19  L.R.A.  283, 
34  Am.  St.  Rep.  814,  32  N.  E.  944. 

The  vehicle  in  question  was  not  a 
public  conveyance,  nor  was  it  provided 
for  passenger  service,  nor  was  in- 
sured a  passenger. 

Blank  v.  Illinois  C.  R.  Co.  182  HI. 
332,  65  N.  E.  332,  7  Am.  Neg.  Rep. 
41;  Forbes  v.  Reinman,  112  Ark.  417, 
51  L.R.A.(N.S.)  1164,  166  S.  W.  563; 
Clough  V.  Grand  Trunk  Western  R.  Co. 
11  L.R.A.(N.S.)  446,  85  C.  C.  A.  1,  155 
Fed.  81;  Travelers'  Ins.  Co.  v.  Austin, 
11$  Ga.  264,  69  L.R.A.  107,  94  Am.  St. 
Rep.  125,  42  S.  E.  622;  Bogart  v. 
Standard  Life  &  Acci.  Ins.  Co.  187  Fed. 
851;  Wood  v.  General  Acci.  Ins.  Co.  156 
Fed.  982,  88  C.  C.  A.  108,  160  Fed.  926. 

The  double  indemnity  clause  of  the 
policy  does  not  apply. 

Georgia  L.  Ins.  Co.  v.  Easter,  189 
Ala.  472,  L.R.A.1915C,  456,  66  So.  514; 
Oppenheimer  v.  Maryland  Casualty 
Co.  70  Pa.  Super.  Ct.  382;  Darnell  v. 
Fidelity  &  C  Co.  46  Ins.  L.  J.  Tenn. 
623. 


Messrs.  Acton  &  Acton,  for  defend- 
ant in  certiorari: 

Rayle  Brothers  were  common  car- 
riers, and  the  deceased  was  a  passen- 
ger on  a  public  conveyance  provided 
by  them  for  passenger  service.  i 

Bare  v.  American  Forwarding  Co. 
242  HI.  298,  89  N.  E.  1021;  Hinchliflfe 
V.  Wenig  Teaming  Co.  274  111.  417,  113 
N.  E.  707;  Chicago  &  E.  L  R.  Co.  v. 
Jennings,  190  111.  478,  54  L.R.A.  827, 
60  N.  E.  818;  4  R.  C.  L.  §  488,  p.  1029; 
Elliott,  Railroads,  2d  ed.  1578;  West 
Chicago  Street  R.  Co.  v.  Manning,  170 
111.  417,  48  N.  E.  958;  Kenna  v.  Calu- 
met, H.  &  S.  E.  R.  Co.  284  111.  301, 
120  N.  E.  259,  18  N.  C.  C.  A.  671;  Illi- 
nois C.  R.  Co.  V.  Frankenberg,  54  111. 
88,  5  Am.  Rep.  92;  4  R.  C.  L.  §  468,  p. 
1000;  10  C.  J.  p.  606;  Moore,  Carr.  p. 
18;  Parmelee  v.  Lowitz,  74  111.  116,  24 
Am.  Rep.  276;  Lloyd  v.  Haugh  &  K. 
Storage  &  Transfer  Co.  223  Pa.  148, 
21  L.R.A.(N.S.)  188,  72  Atl.  516;  Gush- 
ing V.  White,  101  Wash.  172,  L.R.A. 
1918F,  463,  172  Pac.  229;  Anderson  v. 
Fidelity  &  C.  Co.  183  App.  Div.  170, 
170  N.  y.  Supp.  438. 

The  deceased  was  a  passenger  in  a 
public  conveyance  within  the  meaning 
of  the  insurance  policy. 

Boland  v.  Gay,  201  HI.  App.  369; 
Berry,  Automobiles,  2d  ed.  §  886; 
Primrose  v.  Casualty  Co.  of  America, 
232  Pa.  210,  37  L.R.A.(N.S.)  619,  81 
Atl.  212;  Anderson  v.  Fidelity  &  C. 
Co.  183  App.  Div.  170,  170  N.  Y.  Supp. 
431 ;  Fidelity  &  C.  Co.  v.  Joiner,  —  Tex. 
Civ.  App.  — ,  178  S.  W.  806;  Van 
Hoeffen  v.  Columbia  Taxicab  Co.  179 
Mo.  App.  591,  162  S.  W.  694;  ZDtna  L. 
Ins.  Co.  V.  Frierson,  51  C.  C.  A.  424, 114 
Fed.  56;  4  R.  C.  L.  p.  1017,  §  480; 
Farley  v.  Lavary,  107  Ky.  523,  47 
L.R.A.  383,  64  S.  W.  840;  Cleveland, 
C.  C.  &  St.  L.  R.,  Co.  V.  Scott,  111  111. 
App.  234;  West  Chicago  Street  R.  Co. 
V.  Manning,  170  111.  417,  48  N.  E.  958; 
Strong  V.  North  Chicago  Street  R.  Co. 
116  111.  App.  250;  Chicago  &  E.  I.  R.  Co. 
V.  Jennings,  190  111.  478,  54  L.R.A.  827, 
60  N.  E.  818;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Brown,  123  111.  162,  5  Am.  St.  Rep. 
510,  14  N.  E.  197;  Berliner  v.  Travel- 
ers' Ins.  Co.  121  Cal.  458,  41  L.RJL 
467,  66  Am.  St.  Rep.  49,  53  Pac.  918. 

Duncan,  J.,  delivered  the  opinion 
of  the  court: 

Mabel  Rathbun,  defendant  in  er- 
ror, filed  a  declaration  in  assumpsit 
a^inst  the  Ocean  Accident  &  Guar- 
antee Corporation,  Limited,  to  re- 
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cover  for  the  death  of  her  husband. 
Dr.  James  Corbett  Rathbun,  in  the 
circuit  court  of  Vermilion  county. 
The  amount  of  the  insurance  for 
death  by  accident,  under  three  dif- 
ferent provisions,  is  $6,000.  The 
policy  provides  for  payment  of 
double  that  amount  if  the  injuries 
causing  death  are  incurred  by  the 
insured  while  traveling  in  or  on  a 
public  conveyance,  (including  the 
platform,  steps,  or  running  board 
thereof)  or  in  a  public  carriage  pro- 
vided by  a  common  carrier  for  pas- 
senger service.  Plaintiff  in  error, 
the  insurer,  admitted  liability  for 
single  indemni^,  including  interest, 
in  the  sum  of  $6,175.  The  court 
gave  judgment  for  double  indem- 
nity, including  interest,  in  the  sum 
of  $12,350.  On  appeal  to  the  appel- 
late court  for  the  third  district  the 
judgment  of  the  trial  court  was  af- 
firmed. The  case  comes  here  on  pe- 
tition for  certiorari. 
'  The  deceased  was  accidentally 
killed  November  12, 1918,  in  a  colli- 
sion of  the  automobile  in  which  he 
was  riding  and  an  interurban  car 
at  a  road  crossing  about  8  miles 
west  of  Danville,  Illinois.  On  the 
afternoon  of  that  date  he  was  called 
to  go  to  Missionfield,  a  hamlet  6 
miles  west  of  Danville,  to  see  a  pa- 
tient. He  telephoned  to  Rayle 
Brothers,  a  copartnership  composed 
of  James,  Alfred,  and  Asa  Rayle,  to 
■end  an  automobile  and  driver  to  his 
ofiice.  Asa  Rayle  responded  to  this 
eall  with  one  of  his  firm's  automo- 
biles, and  Dr.  Rathbun  drove  the  car 
from  Danville  to  the  scene  of  tiie 
accident  with  Asa  Rayle  seated  be- 
side him.  There  was  another  man 
in  the  car  by  the  name  of  Zilko,  who 
lived  in  Missionfield.  It  does  not 
appear  clearly  from  this  record 
whether  Zilko  was  a  caller  on  Dr. 
Rathbun  for  medical  services,  or 
was  being  taken  home  at  the  doc- 
tor's request.  He  had  no  connection 
with  the  garage  company.  All  three 
occupants  of  the  car  were  killed. 

The  sign  in  front  of  the  garage 
read;  "Rayle  Bros.,  Garage  and 
Storage.— Telephone  5252."  The 
firm's   letter   and   billheads   read. 


"Rayle  Bros.,  Auto  Livery,  Storage 
and  Washing.*'  In  the  telephone 
directory  of  the  city  of  Danville, 
Rayle  Brothers  had  this  advertise- 
ment: "Rayle  Bros.  Taxi,  Tele- 
phone 1964. — Always  at  your  serv- 
ice.— ^Taxicabs  for  all  occasions." 
They  had  applied  to  the-  city  clerk 
of  Danville  and  had  received  a  li- 
cense to  run  a  taxicab  line  in  the 
city.  One  of  the  brothers  testified, 
in  substance,  that  they  had  no  taxi- 
cab,  and  did  not  authorize  the  word 
"taxi"  in  their  advertisements. 
The  evidence  in  the  record  is  that 
they  owned  only  six  cars  in  their 
garage  and  connected  with  their 
business,  and  that  each  of  the  broth- 
ers had  a  private  car,  all  of  which 
were  used  at  funerals  or  in  emer- 
gencies when  more  cars  were  need- 
ed, and  that  half  of  their  business 
was  furnishing  cars  for  funerals. 
They  had  in  their  employ  five  or  six 
drivers,  who  drove  in  turns,  except 
where  the  call  was  for  a  particular 
driver.  They  had  no  cab  stands  in 
the  city,  and  made  no  regular  trips 
to.  depots  or  hotels.  Their  em- 
ployees were  instructed  to  solicit  no 
business  outside  and  to  pick  up  no 
passengers  at  depots,  hotels,  or  else- 
where outside  their  place  of  busi- 
ness. Their  business  came  through 
the  office  at  their  place  of  business, 
by  persons  coming  there  or  calling 
by  telephone.  They  made  no  calls 
for  less  than  50  cents,  and  charged 
75  cents  from  a  hotel  to  a  depot 
Besides  their  business  in  the  city 
they  also  hired  their  automobiles  to 
persons  to  make  trips  into  the  coun- 
try and  to  neighboring  towns,  and 
the  charge  on  such  occasions  varied 
with  the  weather  and  the  condition 
of  the  roads.  They  made  such  trips 
for  all  who  were  suitable  persons, 
and  when  the  weather  was  not  bad 
or  stormy.  When  a  car  was  hired 
for  such  service  into  the  country, 
the  person  hiring  it  controlled  and 
directed  where  it  should  go,  the 
route  to  be  taken,  and  how  many 
should  go  with  him.  If  the  caller 
took  others  with  him  it  cost  no 
more,  as  the  car  on  such  occasion 
was  hired  for  an  agreed  sum  per 
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hour  or  an  agreed  sum  for  the  trip. 
Dr.  Rathbun  owned  and  drove  a  car 
on  some  of  his  trips  to  the  country, 
and  occasionally  hired  a  car  at 
Bayle  Brothers'  garage  for  such 
trips.  He  usually  called  for  a  car 
at  the  garage,  by  telephone  when  he 
desired  it,  and  a  driver  from  the 
garage  usually  accompanied  it. 
Sometimes  he  would  only  make  one 
visit  to  a  patient  with  a  car  and 
sometimes  he  would  make  a  half- 
dozen  such  visits,  in  which  case 
Rayle  Brothers  would  charge  him 
an  agreed  sum  per  hour  or  an 
agreed  sum  for  the  trip,  if  it  was 
for  a  particular  distance.  He  had 
the  privilege  of  taking  anyone  else 
with  him  that  he  desired,  or  of  stop- 
ping on  the  road  and  taking  in  oth- 
er persons  to  ride  with  him,  at  no 
extra  cost  He  had  full  control  of 
the. car  on  such  occasions,  and  di- 
rected where  it  should  go  and  where 
it  should  stop.  He  had  thus  patron- 
ized Rayle  Brothers  during  a  period 
of  about  five  years. 

The  main  question  in  this  case 
is  whether  or  not  plaintiff  in  error's 
liability  is  a  single  liability  of  $6,000 
and  interest  or  a  double  liability  of 
$12,000  and  interest.  This  question 
is  to  be  determined  solely  upon  the 
single  proposition  whether  or  not 
Rayle  Brothers  were  common  car- 
riers in  the  service  they  were  ren- 
dering Dr.  Rathbun  at  the  time  that 
he  was  accidentally  killed.  This 
question  does  not  necessarily  depend 
on  the  fact  whether  or  not  Rayle 
Brothers  were  common  carriers  in 
the  city  of  Danville  in  carrying  i)er- 
sons  from  hotels  to  trains,  or  from 
trains  to  hotels,  or  from  place  to 
place  within  the  city  limits.  We 
have  stated  the  substance  of  all  of 
the  evidence  bearing  upon  the  ques- 
tion with  reference  to  the  service 
rendered  Dr.  .Rathbun  by  Rayle 
Brothers.  While  it  is  not  stated  in 
so  many  words,  the  clear  inference 
in  the  record  is  that  the  service  ren- 
dered by  Rayle  Brotiiers  to  Dr. 
Rathbun  was  by  special  contract, 
and  that  the  service  differed  in  no 
material  way  from  the  character  of 
Bwvice  ordinarily  rendered  by  liv- 


DeanttlOB— 
private  earrler. 


erymen  in  letting  teams  and  car- 
riages to  their  patrons  for  trips  into 
the  country  or  from  town  to  town. 

Private  carriers  as  ordinarily  de- 
fined are  those  who,  without  being 
engaged  in  such  business  as  a  pub- 
lic employment,  undertake  to  deliv- 
er goods  or  passengers  in  a  partic- 
ular case  for  hire  or  reward.  2 
Pope's  Legal  Def- 
initions, 1236,  cit- 
ing Pennewill  v.  • 
Cullen,  5  Harr.  (Del.)  242;  10  C.  J. 
38.  Hutchinson,  in  his  work  on 
Carriers,  2d  ed.  §  35,  defines  private 
carriers  for  hire  as  such  as  make  no 
public  profession  that  they  will  car- 
ry for  all  who  apply,  but  who  occa- 
sionally, or  upon  a  particular  occa- 
sion, undertake  for  compensation  to 
carry  upon  such  terms  as  may  be 
agreed  upon.  A  common  carrier 
differs  from  a  private  carrier  in  two 
important  respects:  (1)  In  respect 
of  duty,  it  being  obliged  by  law  to 
undertake  the  charge  of  transporta- 
tion, which  none  but  a  common  car- 
rier, without  a  special  agreement, 
is;  and  (2)  in  respect  of  risk,  the 
former  being  regarded  by  the  law 
as  an  insurer,  the  latter  being  liable 
like  ordinary  bailees.  10  C.  J.  37. 
Hence  a  common  earner  of  pas- 
sengers has  been  defined  as:  "One 
who  undertakes  for  hire  to  carry 
all  persons  indifferently  who  may 
apply  for  passage,  so  long  as  there 
is  room  and  there  is  no  legal  excuse 
for  refusal." 

The  holding  by  all  of  the  author- 
ities is  that  to  constitute  one  a  com- 
mon carrier  it  is  necessary  that  he 
hold  himself  out  as  such  by  adver- 
tising or  by  actually  engaging  in  the 
business  and  pursuing  the  occupa- 
tion as  an  employment. 

Jitney-bus  proprietors  and  owners 
of  stagecoaches,  hacks,  and  omni- 
buses have  generally  been  held  to 
be  common  carriers.  This  is  so  be- 
cause in  their  business  they  serve 
all  the  public  alike  who  apply  to 
them  for  carriage  so  long  as  they 
have  room,  and  they  are  held  com- 
mon carriers  regardless  of  the  fact 
whether  they  operate  in  cities  or 
from  town  to  town  or  from  city  to 
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city,  BO  long  as  they  maintain  their 
status  as  public  carriers,  carrying 
all  who  apply  and  refusing  none  un- 
less they  have  no  room  or  for  some 
other  legal  reason  may  refuse.  It 
does  not  make  any  particular  differ- 
ence as  to  their  being  common  car- 
riers that  their  passengers  may  des- 
ignate the  way  and  the  place  to 
which  the  passengers  may  be  car- 
.  ried,  but  after  the  carriages  are  en- 
tered by  the  passengers  such  car- 
riers must  necessarily  have  control 
and  regulation  of  the  passengers' 
conduct  and  of  the  operation  of  the 
carriages  before  they  can  be  held  to 
the  extraordinary  liability  of  com- 
mon carriers  to  such  passengers. 
inraranee-  Livery-stiBible   keep- 

«oabi«''iHibiiitr  ers  lack  one  of  the 
^^t^i'Mie.""*  essential  qualifica- 
tions,— a  readiness 
to  carry  any  and  all  persons  who 
apply  and  offer  to  pay  the  charges 
of  carriage  and  comply  with  the 
regulations.  Parmelee  v.  Lowitz,  74 
HI.  116,  24  Am.  Rep.  276;  Stanley 
V.  Steele,  77  Conn.  688,  69  L.R.A. 
561,  60  Atl.  640,  2  Ann.  Cas.  342, 18 
Am.  Neg.  Rep.  20. 

As  to  the  services  performed  by 
Rayle  Brothers  for  Dr.  Rathbun,  as 
already  suggested,  we  are  unable  to 
see  that  such  services  amounted  to 
more  than  the  ordinary  services  per- 
formed by  livery-stable  keepers. 
The  fact  that  Rayle  Brothers  were 
licensed  in  Danville  to  run  taxicabs, 
if  such  be  the  case,  can  have  nothing 
to  do  in  determining  the  question 
whether  or  not  they  were  common 
carriers  in  rendering  the  services 
in  question.  The  license  conferred 
no  privileges  beyond  the  city  limits 
of  Danville.  The  advertisement  in 
the  telephone  directory,  for  similar 
reasons,  has  no  direct  bearing  on 
the  question.  There  is  no  evidence 
that  Rayle  Brothers  were  running  a 
jitney  or  taxicab  line  from  Danville 
to  Missionfield  or  from  Danville  to 
any  other  town.  When  Dr.  Rath- 
bun  hired  the  car  it  was  for  a  spe- 
cial service  to  him,  and  he  had  con- 
trol of  both  the  car  and  the  driver. 
It  certainly  could  not  be  successfully 
contended  that  Rayle  Brothers  owed 


him  the  extraordinary  duty  of  a 
common  carrier,  or  that  they  were 
liable  to  him,  as  such,  for  any  in- 
jury that  he  might  sustain  on  such 
trip.  The  automobile  was  not  a 
passenger  car  in  the  sense  in  which 
we  are  now  using  that  term.  It 
was,  in  fact,  a  car  contracted  for 
by  Dr.  Rathbun  by  a  private  con- 
tract for  his  use  in  his  profession 
and  under  his  control. 

The  supreme  court  of  Arkansas 
in  Forbes  v.  Reinman,  112  Ark.  417, 
51  L.R.A.(N.S.)  1164,  166  S.  W. 
563,  held  under  facts  similar  to 
those  in  the  case  at  bar  that  the 
owner  of  an  automobile  hired,  with 
its  driver,  from  the  defendant,  was 
not  a  common  carrier,  and  that  the 
defendant  was  not  liable  to  the 
plaintiff,  an  occupant  of  the  auto- 
mobile, as  a  common  carrier,  but 
was  only  liable  as  a  liveryman  or 
private  carrier  for  ordinary  negli- 
gence. 

In  Oppenheimer  v.  Maryland  Cas- 
ualty Co.  70  Pa.  Super.  Ct.  382,  suit 
was  brought  upon  an  insurance  pol- 
icy containing  a  double  indemnity 
provision  in  the  same  language  as 
the  policy  in  the  case  before  us. 
The  holding  of  the  court  was  that 
there  could  be  no  recovery  of  double 
indemnity.  The  facts  showed  that 
one  Lee  owned  and  operated  a  ga- 
rage in  the  city  of  Wilkesbarre.  He 
owned  several  automobiles  of  va- 
rious types,  which  he  customarily 
hired  to  tiie  public  for  such  times 
and  rates  as  were  agreed  on.  Four 
men  hired  an  automobile  from  him 
to  take  them  to  the  city  of  Scranton 
and  return.  By  the  agreement  the 
owner  of  the  garage  undertook  to 
transport  the  party  to  Scranton, 
and  return  them  there  in  the  eve- 
ning, for  a  bulk  price.  On  the  re- 
turn trip,  while  crossing  a  railroad, 
the  automobile  was  struck  by  an 
engine  of  a  railroad  company,  and 
the  plaintiff  was  injured.  The 
court,  in  reaching  its  conclusion 
that  defendant  was  not  a  common 
carrier,  said:  "The  owner  of  the 
car  was  a  private  individual.  His 
cars  were  his  to  do  with  as  he  chose. 
His  cars  operated  along  no  route. 
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had  no  point  of  starting  or  destina^ 
tion  except  the  will  of  the  patron 
who  hired  them.  He  had  no  sched- 
ule of  tariffs  oi*  rates  for  their  use. 
He  could  charge  more  on  a  wet  day 
than  on  a  dry 'one,  and  as  much 
more  as  his  bailee  was  willing  to 
pay.  He  could  exact  more  compen- 
sation for  driving  into  a  country 
where  the  roads  were  bad  than  dse- 
where.  In  a  word,  the  rate  he  was 
to  receive  was  the  subject-matter 
of  contract  between  him  and  his 
prospective  patron." 

The  same  question  was  involved 
in  the  case  of  Georgia  L.  Ins.  Co.  v. 
Easter,  189  Ala.  472,  L.R.A.1915.C, 
456,  66  So.  514,  and  the  same  hold- 
ing was  made.  The  chief  difference 
in  the  facts  is  that  the  vehicle  hired 
was  a  wagon  accompanied  by  a 
driver,  who  carried  the  party  to  a 
picnic,  and  on  the  way  to  the  picnic 
one  of  the  party  employing  the 
wagon  and  driver  was  accidentally 
killed. 

In  Travelers'  Ins.  Co.  v.  Austin, 
116  Ga.  264,  59  L.R.A.  107,  94  Am. 
St  Rep.  125, 42  S.  E.  522,  it  appears 
that  the  paymaster  of  a  railroad 
company  was  injured  while  travel- 
ing on  the  company's  business  in  a 
raBroad  coach  arranged  and  adapted 
specially  for  the  discharge  of  his 
duties  as  paymaster.  The  question 
in  tiiat  case  was  the  same  as  in  this 
caae, — whether  or  not  the  insurance 
company  was  liable  for  double  in- 
demnity if  the  accidental  injuries 
should  be  "sustained  while  riding  as 
a  passenger  and  being  actually  in  or 
upon  any  railway  passenger  car." 
lie  court  held  that  the  insured  was 
not  a  passenger,  and  the  car  in 
which  he  was  riding  was  not  a  pas- 
senger car.  The  same  doctrine  of 
double  indemnity  was  involved  in 
the  caae  of  Bogart  v.  Standard  Life 
&  Acci.  Co.  (C.  C.)  187  Fed.  851, 
and  fhe  court  made  the  same  hold- 
ing. In  this  latter  case  a  postal  - 
clerk  sought  to  recover  on  an  insur- 
ance policy  which  insured  against 
accidental  injuries  "while  riding  as 
a  passenger,  being  in  or  on  any  rail- 
way passenger  car  propelled  by 
mechaaical  power  provided  by  a 
19  A,L.R.— 10. 


common  carrier  for  passenger  serv- 
ice." 

In  Terminal  Taxicab  Co.  v.  Kutz, 
241  U.  S.  252,  60  L.  ed.  984,  P.U.R. 
1916D,  972,  36  Sup.  Ct.  Rep.  583, 
Ann.  Gas.  1916D,  765,  the  question 
for  consideration  was  whether  the 
taxicab  company  operating  vehicles 
in  Washington,  District  of  Colum- 
bia, was  a  common  carrier,  so  as  to 
be  required  to  submit  information 
to  the  Public  Utilities  Commission 
of  the  District  of  Columbia,  under 
the  Public  Utilities  Law,  concerning 
the  rates  which  it  chargred  patrons. 
The  evidence  showed  that  about  one 
third  of  the  business  of  the  taxicab 
company  consisted  in  the  operation 
of  a  taxicab  and  transfer  business 
between  the  Union  station  and  vari- 
ous points  in  the  city.  Another 
part  of  its  business  was  under  con- 
tract with  hotels,  by  which  it  agreed 
to  furnish  taxicabe  and  automobiles 
within  certain  hours  to  meet  the  re- 
quirements of  the  hotels,  with  ex- 
clusive right  to  solicit  business  in 
and  about  the  hotels.  The  remain- 
der of  its  business  was  the  furnish- 
ing of  automobiles  from  its  central 
garage  on  orders.  The  court  held 
that  it  was  a  common  carrier  as  to 
the  two  first-named  branches  of  its 
business,  but  was  only  a  private  car- 
rier as  to  the  remainder  of  its  busi- 
ness.'* 

It  was  incumbent  upon  the  de- 
fendant in  error  in  this  case  to 
prove  that  Rayle  Brothers  were 
common  carriers  in  the  service  they 
performed  for  Dr.  Rathbun.  The 
evidence  fails  to  prove  that  material 
allegation,  and  the  circuit  court  and 
appellate  court  erred  in  holding  that 
the  plaintiff  in  error  was  liable  for 
double  indemnity.  Defendant  in 
error's  proof  establishes  that  she  is 
entitled  to  recover  the  single  indem- 
nity of  $6,000  and  interest. 

The  judgments  of  the  Appellate 
and  Circuit  Courts  are  reversed, 
and  the  cause  is  remanded  to  the 
Circuit  Court  for  further  proceed- 
ings. 

Petition  for  rehearing  denied 
December  7.  1921. 
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ANNOTATION. 
What  n  a  "public  conveyance"  wMiin  provisions  of  aeddent  pelicjr* 


AntoaiobllMi. 

For  cases  passing  upon  the  ques- 
tion whether  or  not  a  taxicab  is  a 
public  conveyance  provided  by  a  com- 
mon carrier,  within  the  provisions 
of  an  accident  policy  for  double  or 
increased  indemnity,  see  Anderson  v. 
Fidelity  C.  Co.  (1920)  228  N.  Y.  475, 
«  A.L.R.  1644,  127  N.  E.  684,  affirm- 
ing (1918)  183  App.  Div.  170,  170 
N.  Y.  Supp.  431,  which  modified 
(1917)  100  Misc.  411,  166  N.  Y.  Supp. 
640;  Primrose  v.  Casualty  Co.  of 
America  (1911)  282  Pa.  210,  37  L.R.A. 
(N.S.)  618,  81  Atl.  212;  Oppenheimer 
V.  Maryland  Casualty  Co.  (1919)  70 
Pa.  Super.  Ct.  882;  Darnell  v.  Fideli- 
ty &  C.  Co.  (1915)  46  Ins.  L.  J. 
(Tenn.)  528  and  Fidelity  &  C.  Co.  v. 
Joiner  (1915)  —  Tex.  Civ.  App.  — , 
178  S.  W.  806,  as  set  out  in  the  an- 
notation in  9  A.L.R.  1555. 

The  reported  case  (Rathbun  v. 
OcEiiN  Aoci.  &  Guarantee  Corp.  ante, 
140)  is  authority  for  the  proposition 
Ihat  a  garage  keeper  who  merely  lets 
Automobiles  for  such  use  as  patrons 
may  desire  is  not  a  common  carrier 
so  far  as  a  person  is  concerned  who 
hires  a  car  for  an  errand  of  his  own 
and  drives  it  himself,  althoi!l&h  a 
driver  of  ihe  owner  accompanies  him, 
so  as  to  bring  the  hirer  within  the 
clause  of  an  insurance  policy  pro- 
viding double  indemnity  in  case  of 
■death  while  traveling  in  a  "public  con- 
veyance .  .  .  provided  by  a  com- 
mon carrier  for  passenger  service." 
It  was  also  held  immaterial  in  this 
case  that  the  hirer  had  a  license  to 
■operate  taxicabs. 

In  United  States  Casualty  Co.  v. 
Ellison  (1918)  66  Colo.  252,  176  Pae. 
279,  an  automobile  rebuilt  to  run  on 
a  railroad  was  held  to  be  a  "public 
conveyance,"  and  within  an  accident 
policy  covering  any  injuries  sustained 
while  the  insured  was  a  passenger 
in  or  on  a  public  conveyance  provided 
by  a  common  carrier  for  passenger 
service;  it  appearing  that,  although 
the  car  was  used  largely  for  the  con- 


venience of  the  officers  of  the  railroad 
company,  it  was  also  used  for  the 
conveyance  of  passengers  for  hire. 
In  this  case  recovery  was  allowed, 
although  the  insured  person  was  the 
attorney  for  the  railroad  com- 
pany and  was  riding  in  the  cat:  on 
a  pass,  it  appearing  that,  on  the  day 
of  the  accident,  he  was  traveling  in 
order  to  attend  to  both  personal  and 
railroad  business. 

Railroad    looomotlTe. 

In  Brown  v.  Railway  Pass.  Assur. 
Co.  (1870)  45  Mo.  221,  a  railroad  loco- 
motive or  engine  was  held  to 
be  within  the  meaning  of  a  policy 
insuring  against  personal  injuries  or 
death  when  caused  by  "accident  while 
traveling  by  private  or  public  con- 
veyance provided  for  the  transporta- 
tion of  passengers,"  and  that  an  in- 
sured engineer  was  entitled  to  recover 
under  the  policy.  In  this  case  it  ap- 
peared that  the  assurance  company 
issued  two  policies,  one  known  as  the 
"traveler's  risk,"  and  the  other  as 
the  "general  accident,"  the  policy  or 
ticket  in  suit  being  of  the  latter 
kind.  In  reaching  the  stated  con- 
clusion the  court  argued  as  follows: 
"It  is  strongly  contended  that  a  loco- 
motive or  engine  is  not  a  conveyance 
provided  for  the  transportation  of 
passengers.  This  is  certainly  true, 
and  if  the  ticket  applies  solely  and 
exclusively  to  passengers  or  travelers, 
the  position  that  the  company  is  not 
liable  cannot  be  controverted.  A  pas- 
senger would  have  no  right  to  go 
upon  an  engine,  and  if  he  was  so 
indiscreet  as  to  venture  on  such  s 
place,  and  injury  ensued,  he  would 
not  be  protected.  But  this  ticket  was 
designed  to  include  and  cover  some- 
thing more  than  the  ordinary  risk  in- 
curred by  the  passenger  or  traveler. 
The  locomotive  is  a  necessary  part 
of  the  conveyance.  The  ticket  was 
a  general  accident,  as  contradistin- 
guished from  '  a  mere  passenger  or 
traveling,  ticket.     The   premium  on 
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one  is  double  what  it  is  on  the  other. 
When  the  ticket  was  sold  it  was 
known  that  Brown  was  an  engineer, 
and  the  co^iclusion  is  unquestioned 
that  he  believed  that  he  was  insured 
while  pursuing  his  employment  or 
occupation.  The  company  so  thought, 
for  it  gave  no  instructions  against  in- 
suring railroad  employees,  till  after 
the  disastrous  accident  happened. 
...  As  Brown  was  not  insured  as 
a  passenger  and  traveler,  but  against 
all  accidents,  without  regard  to  the 
capacity  in  which  he  was  acting,  the 
reasonable  inference  is  that  the  ticket 
was  intended  to  cover  the  risk  and 
accident  by  which  he  met  his  death. 
If  it  be  conceded  that  the  meaning  of 
the  ticket  is  doubtful  or  ambiguous, 
still  the  question  must  be  decided  for 
the  plaintiff,  as  the  promisor  would 
not  fail  to  apprehend  that  the  prom- 
isee labored  under  the  impression  that 
he  was  indemnified,  and  where  such 
is  the  case,  the  construction  must  be 
most  favorable  to  the  insured." 

PaascMcer  elevstor. 

In  Robb  v.  Merchants  Casualty  Co. 
(1918)  29  Manitoba  L.  R.  113,  44 
D.  L.  R.  185,  [1918]  3  West.  Week. 
Rep.  322,  reversing  (1918)  —  Mani- 
toba, — ,  41  D.  L.  R.  21,  a  passenger 
elevator  in  a  large  ofSce  building  was 
held  not  to  be  a  "public  passenger 
conveyance"  within  the  meaning  of 
an  accident  policy  insuring  against 
injuries  sustained  by  the  beneficiary 
while  riding  as  a  passenger  in  "any 
public  passenger  conveyance  provided 
for  the  exclusive  use  of  passengers, 
and  propelled  by  steam,  compressed 
air,  gasolene,  cable,  or  electricity,  or 
while' riding  as  a  passenger  on  board 
a  steam  or  gasolene  vessel  licensed 
for  the  regular  transportation  of  pas- 
sengers, and  such  injuries  shall  be 
due  directly  to  or  in  consequence  of 
the  wrecking  of  such  car  or  vessel," 
etc.  The  court  of  appeals  in  revers- 
ing the  court  of  King's  bench  said 
that  it  could  not  come  to  the  conclu- 
sion that  the  words  in  the  policy  were 
intended  to  include  a  passenger 
elevator  in  a  building  such  as  the  one 
in  which  the  accident  took  place,  and. 


moreover,  that  the  condition  in  the 
policy,  that  the  injuries  be  due  to  the 
wrecking  of  the  car  or  vessel,  was 
fatal  to  the  plaintiff  unless  ex- 
plained away,  the  injury  for  which 
recovery  was  sought  not  having  been 
caused  by  a  wrecking  of  the  elevator. 
In  the  lower  court  the  ruling  was 
that  the  elevator  was  a  "public  pas- 
senger conveyance"  within  the  mean- 
ing of  those  words  as  used  in  the 
policy;  -and  that  the  restriction  with 
respect  to  wrecking  of  the  "car"  did 
not  apply,  since  the  word  "car"  as 
used  therein  was  not  as  comprehen- 
sive as  the  term  "public  passenger 
conveyance,"  which,  because  of  such 
comprehensiveness,  included  the  pas- 
senger elevator  in  question. 

Staam  vms*!. 

In  ^tna  L.  Ins.  Co.  v.  Frierson 
(1902)  51  C.  C.  A.  424,  114  Fed.  56, 
in  holding  that  one  who  lost  his  life 
while  aboard  a  specially  chartered 
steam  vessel  was  within  the  meaning 
of  a  policy  insuring  against  injuries 
sustained  "while  riding  as  a  pas- 
senger in  any  passenger  conveyance 
using  steam,"  the  court  said  that 
while  the  vessel  was  not  a  "public 
conveyance"  in  the  usual  lines  of 
travel  as  a  common  carrier  of  passen- 
gers, yet  if  the  insurance  company 
intended  to  limit  the  benefits  of  its 
contracts  to  passengers  traveling  in 
such-  conveyances,  it  should  have  so 
stipulated. 

In  Georgia  L.  Ins.  Co.  v.  Easter 
(1914)  189  Ala.  472,  L.R.A.1915C,  456, 
66  So.  514,  a  picnic  wagon  hired  by 
special  contract  for  a  particular  occa- 
sion from  a  transfer  company,  to  be 
controlled  by  the  owner's  employees, 
but  to  carry  only  those  invited  by  the 
hirer,  was  held  not  to  be  a  "public 
conveyance"  within  the  meaning  of 
an  accident  policy  insuring  against 
injuries  sustained  while  "a  passenger 
in  or  on  a  public  conveyance  provided 
by  a  common  carrier  for  passenger 
service,"  although  the  company  as  to 
the  other  parts  of  its  business  was 
a  common  carrier.  G.  J.  0. 
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FARMERS'  GRAIN  COMPANY  OF  EMBDEN,  Appt, 

V. 

WILLIAM  LANGER,  Attorney  General  of  the  State  of  North  Dakota, 

et  al.,  Respts. 

United  States  OirouU  Court  of  Appeals,  Eighth  Circuit '-May  a,  19»1. 

(273  Fed.  63S.) 

Commerce  —  state  law  providing:  for  grading:  of  grain  —  validity. 

1.  A  state  law  authorizing  the  establishment  of  uniform  grades  for 
grain  purchased  within  the  state,  exacting  a  license  fee  of  all  persons 
engaged  in  the  business  of  purchasing  grain,  and  authorizing  the  establish- 
ment of  a  margin  to  be  paid  producers,  and  requiring  payment  for  dockage 
or  return  of  it  to  the  sella:,  is,  where  Congress  has  provided  for  grading 
of  grain  purchased  for  transportation  out  of  the  state,  an  unreasonable 
burden  on  interstate  commerce  so  far  as  it  applies  to  grain  so  purchased. 

[See  note  on  this  question  beginning  on  page  164.] 

Aroeal    —    jurisdiction    —    United     of  which  fact  the  seller  has  notice,  is 

interstate  commerce  within  the  regu- 
lating power  of  Congress. 
Conflict  of  laws  —  state  and  Federal 

—  vaUdity. 

4.  Where  Congress  has  provided  for 
the  grading  of  grain  purchased  for 
transportation  out  of  the  state,  a  state 
statute  applicable  to  the  same  subject 
is  void. 

[See  6  R.  C.  L.  913;  6  R.  C.  L.  140; 
1  R.  C.  L.  Supp.  1550;  2  R.  C.  L.  Supp. 
88.] 


States  circuit  court  of  appeals. 

2.  The  United  States  circuit  court 
of  appeals  has  jurisdiction  of  an  ap- 
peal from  a  judgment  in  a  suit  arising 
under  a  law  of  the  United  States,  al- 
though the  question  of  the  constitu- 
tionality of  a  state  statute  is  also  in- 
volved. 

Commerce  —  purchase  for  sale  out  of 
state. 

3.  A  purchase  of  grain  in  a  state 
for  shipment  and  sale  in  other  states, 


Appeal  by  complainant  from  a  decree  of  the  District  Court  -of  the 
United  States  for  the  District  of  North  Dakota  (Amidon,  J.)  in  favor  of 
defendants  in  an  action  brought  to  have  the  state  grain  and  inspection 
laws  adjudged  null  and  void,  and  to  enjoin  defendants  from  enforcing  the 
same.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued     before     Carlahd,     Circuit     ing  and  the  associated  duties  are  con- 


Judge,  and  Lewis  and  Cotteral,  Dis- 
trict Judges. 

Messrs.  David  F.  Simpson,  Svein- 
bjorn  Johnson,  William  A.  Lancaster, 
John  Junell,  James  E.  Dorsey,  and 
Harold  G.  ^mpson  for  appellant. 

Messrs.  William  Lemke,  Attorney 
General,  and  Seth  W.  Richardson,  Spe- 
cial Assistant  Attorney  General,  for 
respondents : 

At  the  time  the  state  law  with  re- 
spect to  inspection  and  grading  oper- 
ated upon  the  grain,  no  part  of  that 
grain  had  ever,  to  any  extent  what- 
ever, come  within  the  domain  of  inter- 
state commerce,  and  therefore,  as  a 
matter  of  both  law  and  fact,  the  act, 
so  far  as  license  inspection  and  grad- 


cemed,  does  not,  even  indirectly,  touch 
a  transaction  in  interstate  commerce. 
New  York  L.  Ins.  Co.  v.  Deer  Lodge 
County,  231  U.  S.  495,  58  L.  ed.  332, 
34  Sup.  Ct.  Rep.  167;  Arkadelphia 
Mill.  Co.  V.  St.  Louis  Southwestern  R. 
Co.  249  U.  S.  134,  63  L.  ed.  517,  P.U.R. 
1919C,  710,  89  Sup.  Ct.  Rep.  237;  Coe 
V.  Errol,  116' U.  S.  517,  29  L.  ed.  715, 
6  Sup.  Ct.  Rep.  475;  Turpin  v.  Burgess, 
117  U.  S.  504,  29  L.  ed.  988,  6  Sup.  Ct. 
Rep.  835;  Kidd  v.  Pearson,  128  U.  S. 
1,  32  L.  ed.  346,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6;  United  States 
V.  E.  C.  Knight  Co.  156  U.  S.  1,  89  L. 
ed.  325,  15  Sup.  Ct  Rep.  249;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  S.  ^ 
47  L.  ed.  394,  23  Sup.  Ct  Rep.  266; 
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Southern  P.  Terminal  Go.  v.  Interstate 
Commerce  Commission,  219  U.  S.  498, 
55  L.  ed.  810,  81  Sup.  Ct.  Rep.  279; 
Railroad  Commission  v.  Texas  &  P.  R. 
Co.  229  U.  S.  336,  57  L.  ed.  1215,  33 
Sup.  Ct.  Rep.  837;  Texas  &  N.  0.  R.  Co. 
V.  Sabine  Tram  Co.  227  U.  S.  Ill,  57 
L.  ed.  442,  33  Sup.  Ct.  Rep.  229;  Bacon 
V.  Illinois,  227  U.  S.  504,  57  L.  ed.  615, 
33  Sup.  Ct.  Rep.  299;  Illinois  C.  R.  Co. 
V.  De  Fuentes,  236  U.  S.  157,  59  L.  ed. 
517,  P.U.R.1915A,  840,  85  Sup.  Ct  Rep. 
276;  Hammer  v.  Dagenhart,  247  U.  S. 
251,  62  L.  ed.  1101,  3  A.L.R.  649,  38 
Sup.  Ct.  Rep.  529,  Ann.  Gas.  1918E, 
724;  Merchants  Exch.  v.  Missouri,  248 
U.  S.  365,  63  L.  ed.  300,  39  Sup.  Ct. 
Rep.  114;  Southern  P.  Co.  v.  Arizona, 
249  U.  S.  472,  63  L.  ed.  713,  P.U.R. 
1919D,  462,  39  Sup.  Ct.  Rep.  313;  Pa. 
tapsco  Guano  Co.  v.  Board  of  Agricul- 
ture, 171  U.  S.  345,  43  L.  ed.  191,  18 
Sup.  Ct.  Rep.  862. 

The  state  under  its  police  power  was 
authorized  to  pass  the  act  in  question, 
and  it  should  be  sustained. 

Turner  v.  Maryland,  107  U.  S.  38,  27 
L.  ed.  370,  2  Sup.  Ct.  Rep.  44;  Pitts- 
burg &  S.  Coal  Co.  V.  Louisiana,  156 
U.  S.  590,  39  L.  ed.  544,  5  Inters.  Com. 
Rep.  18,  15  Sup.  Ct.  Rep.  459;  Savage 
V.  Jones,  225  U.  S.  501,  56  L.  ed.  1182, 

32  Sup.  Ct.  Rep.  715;  Plumley  v.  Mas- 
sachusetts. 165  U.  S.  461,  39  L.  ed.  223, 
5  Inters.  Com.  Rep.  590,  15  Sup.  Ct. 
Rep.  154;  Minnesota  Rate  Gases 
(Simpson  v.  Shepard)  230  U.  S.  352, 
57  L.  ed.  1511,  48  L.R.A.(N.S.)   1151, 

33  Sup.  Ct.  Rep.  729,  Ann.  Gas.  1916A, 
18;  New  York  L.  Ins.  Co.  v.  Deer  Lodge 
County,  231  U.  S.  495,  58  L.  ed.  332,  34 
Sup.  Ct.  Rep.  167;  South  Carolina  ex 
rel.  Phoenix  Mut.  L.  Ins.  Co.  v.  McMas- 
ter,  237  U.  S.  63,  59  L.  ed.  839,  35  Sup. 
Ct.  Rep.  504;  Engel  v.  O'Malley,  219 
U.  S.  128,  55  L.  ed.  128,  31  Sup.  Ct. 
Rep.  190;'Hendrick  v.  Maryland,  235 
U.  S.  610,  59  L.  ed.  385,  35  Sup.  Ct.  Rep. 
140;  Mutual  Film  Corp.  v.  Hodges,  236 
U.  S.  248,  59  L.  ed.  561,  35  Sup.  Ct.  Rep. 
393;  Mutual  Film  Corp.  v.  Industrial 
Commission,  236  U.  S.  230,  59  L.  ed. 
552,  35  Sup.  Ct.  Rep.  387,  Ann.  Cas. 
1916C,  296;  Sligh  v.  Kirkwood,  237  U. 
S.  52,  59  L.  ed.  836,  85  Sup.  Ct.  Rep. 
601;  Tanner  v.  Little,  240  U.  S.  869,  60 
L.  ed.  691,  36  Sup.  Ct.  Rep.  379;  Pitney 
V.  Washington,  240  U.  S.  387,  60  L. 
ed.  703,  36  Sup.  Ct.  Rep.  885;  Keokee 
Consol.  Coke  Go.  v.  Taylor,  234  U.  S. 
224,  68  L.  ed.  1288,  84  Sup.  Ct.  Rep. 
856;  Central  Lumber  Co.  v.  South  Da- 
kota, 226  U.  S.  167,  67  L.  ed.  164,  33 


Sup.  Ct.  Rep.  66;  Otis  v.  Parker,  187 
U.  S.  606,  47  L.  ed.  323,  23  Sup.  Ct. 
Rep.  168 ;  Rast  v.  Van  Deman  &  L.  Go. 

240  U.  S.  842,  60  L.  ed.  679,  L.R.A. 
1917A,  421,  86  Sup.  Ct.  Rep.  370,  Ann. 
Cas.  1917B,  455;  Brazee  v.  Michigan, 

241  U.  S.  340,  60  L.  ed.  1034,  36  Sup. 
Ct.  Rep.  561,  Ann.  Cas.  1917G,  522; 
Hutchinson  Ice  Cream  Co.  v.  Iowa,  242 
U.  S.  153,  61  L.  ed.  217,  87  Sup.  Ct.  > 
Rep.  28,  Ann.  Gas.  1917B,  648;  Price 
V.  Illinois,  238  U.  S.  446,  59  L.  ed.  1400, 
35  Sup.  Ct.  Rep.  892;  Pure  Oil  Co.  v. 
Minnesota,  248  U.  S.  158,  63  L.  ed.  180, 
39  Sup.  Ct.  Rep.  35;  Standard  Oil  Go. 
V.  Graves,  249  U.  S.  389,  63  L.  ed.  662, 
39  Sup.  Ct.  Rep.  320;  Missouri  P.  R. 
Go.  V.  McGrew  Coal  Co.  244  U.  S.  199, 
61  L.  ed.  1082,  37  Sup.  Ct.  Rep.  518; 
Valley  S.  S.  Go.  v.  Wattawa,  244  U.  S. 
202,  61  L.  ed.  1084,  37  Sup.  Ct.  Rep. 
523,  14  N.  G.  C.  A.  725;  Hall  v.  Geiger- 
Jones  Co.  242  U.  S.  539,  61  L.  ed.  480, 
L.R.A.1917F,  514,  37  Sup.  Ct.  Rep.  217, 
Ann.  Gas.  1917G,  643;  Caldwell  v. 
Sioux  Falls  Stock  Yards  Go.  242  U.  S. 
559,  61  L.  ed.  493,  37  Sup.  Ct.  Rep.  224; 
Merrick  v.  N.  W.  Halsey  &  Co.  242  U. 
S.  568,  61  L.  ed.  498,  37  Sup.  Ct. 
Rep.  227;  Mackay  Teleg.  &  Gable 
Go.  V.  Little  Rock,  260  U.  S.  94,  68  L. 
ed.  863,  39  Sup.  Ct.  Rep.  428;  Postal 
Teleg.-Cable  Go.  v.  Richmond,  249  U. 
S.  252,  63  L.  ed.  590,  39  Sup.  Ct.  Rep. 
265;  American  Mfg.  Go.  v.  St.  Louis, 

250  U.  S.  459,  63  L.  ed.  1084,  39  Sup. 
Ct.  Rep.  522;   Wagner  v.  Covington, 

251  U.  S.  95,  64  L.  ed.  157,  40  Sup.  Ct. 
Rep.  82;  Munn  v.  Illinois,  94  U.  S.  136, 
24  L.  ed.  77;  W.  W.  Cargill  Go.  v.  Min- 
nesota, 180  U.  S.  462,  46  L.  ed.  619,  21 
Sup.  Ct.  Rep.  428;  House  v.  Mayes,  219 
U.  S.  270,  55  L.  ed.  213,  31  Sup.  Ct. 
Rep.  234. 

Garland,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

Appellant  commenced  this  action 
for  the  purpose  of  having  chapter 
138,  Laws  North  Dakota  of  1919, 
adjudged  to  be  null  and  void,  as  im- 
posing a  direct  burden  upon  inter- 
state commerce,  and  as  being  in 
conflict  with  the  United  States  Grain 
Standards  Act  (39  Stat  at  L.  482, 
chap.  313,  Comp.  Stat  §§  8747^- 
8747ik,  'Fed.  Stat  Anno.  Supp. 
1918,  p.  7) ,  and  for  the  further  pur- 
pose of  having  appellees,  their 
agents,  servants,  and  employees, 
perpetually  enjoined  from  enforcing 
the  same.    The  case  was  heard  on 
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pleadiners  and  proofs,  and  as  a  re- 
sult thereof  the  action  was  dismissed 
on  the  merits.  Appellant  appealed. 
Counsel  for  appellees  have  moved 
to  dismiss  the  appeal  for  want  of 
jurisdiction.  The  parties  are  all 
citizens  of  North  Dakota,  and  the 
jurisdiction  of  the  district  court  was 
invoked  upon  the  ground  that  the 
suit  arose  under  the  Constitution 
and  a  law  of  the  United  States.  If 
the  jurisdiction  of  the  district  court 
to  entertain  the  suit  had  been  based 
alone  upon  the  ground  that  it  was 
one  arising  under  the  Constitution 
of  the  United  States,  then  the  juris- 
diction of  the  Supreme  Court  to  re- 
view the  case  on  appeal  would  have 
been  exclusive.  Judicial  Code,  §§ 
128-238  (Comp.  Stat  §§  1120-1215, 
5  Fed.  Stat.  Anno.  2d  ed.  p.  607) ; 
Baton  Waterworks  Co.  v.  Raton, 
249  U.  S.  552,  63  L.  ed.  768,  39  Sup. 
Ct  Rep.  384 ;  American  Sugar  Ref . 
Co.  v.  New  Orleans,  181  U.  S.  277, 
281,  45  L.  ed.  859,  860,  21  Sup.  Ct. 
Rep.  646;  Huguley  Mfg.  Co.  v.  Gale- 
ton  Cotton  Mills,  184  U.  S.  290,  295, 
46  L.  ed.  646,  548,  22  Sup.  Ct.  Rep. 
452;  Union  &  Planters'  Bank  v. 
Memphis,  189  U.  S.  71,  73,  47  L.  ed. 
712,  713,  23  Sup.  Ct.  Rep.  604; 
Vicksburg  v.  Vicksburg  Water- 
works Co.  202  U.  S.  453,  50  L.  ed. 
1102,  26  Sup.  Ct.  Rep.  660,  6  Ann. 
Cas.  253;  Carolina  Glass  Co.  v. 
South  Carolina,  240  U.  S.  305,  318, 
60  L.  ed.  658,  663;  36  Sup.  Ct.  Rep. 
293.  The  jurisdiction  of  the  dis- 
trict court,  however,  as  above  stat- 
ed, was  based  upon  two  grounds: 
(a)  The  construction  or  application 
of  the  Constitution  of  the  United 
States;  (b)  a  suit  arising  under  a 
law  of  the  United  States.  Grain 
Standards  Act,  supra.     In  such  a 

case  the  jurisdic- 
AXJfci—  tion  of  the  Supreme 
vnited  State*  Court  to  hear  an 
Sppeii,.~'"*  "'  appeal     from     the 

judgment  below  is 
not  exclusive,  and  the  appettl  in  this 
case  was  properly  taken  to  this 
court.  Spreckles  Sugar  Ref.  Co.  v. 
McClain,  192  U.  S.  397,  48  L.  ed. 
496,  24  Sup.  Ct.  Rep.  376.  The 
Spreckles  Case  was  one  arising  un- 


der both  the  Constitution  and  the 
laws  of  the  United  States.  It  arose 
under  the  Constitution,  because  the 
plaintiff's  cause  of  action  as  stated 
in  its  complaint  was  based  upon  the 
proposition  that  the  law  under 
which  the  defendant  proceeded  to 
collect  the  taxes  in  controversy  in 
that  case  was  contrary  to  the  Con- 
stitution. It  also  arose  under  a  law 
of  the  United  States,  because  the 
plaintiff  pleaded  that,  if  the  statute 
was  not  unconstitutional,  still  it  did 
not  authorize  the  collection  of  the 
taxes  in  question.  The  Supreme 
Court  in  reference  to  this  matter 
said:  "But  the  case  distinctly 
presented  other  Questions  which  in- 
volved simply  the  construction  of  the 
act,  and  ijiose  questions  were  dis- 
posed of  by  the  circuit  court  at  the 
same  time  it  determined  the  ques- 
tion of  the  constitutionality  of  the 
act  If  the  case  had  depended  en- 
tirely on  the  construction  of  the  act 
of  Congress, — its  constitutionality 
not  being  drawn  in  question, — it 
would  not  have  been  one  of  those 
described  in  the  5t^  section  of  t^e 
Act  of  1891,  and,  consequently, 
could  not  have  come  here  directiy 
from  the  circuit  court  As,  then, 
the  case,  made  by  the  plaintiff,  in- 
volved a  question  other  than  tiiose 
relating  to  the  constitutionality  of 
the  act  and  to  the  application  and 
construction  of  the  Constitution, 
the  circuit  court  of  appeals  had  ju- 
risdiction to  review  the  judgment 
of  the  circuit  court  although  if  the 
plaintiff  had  elected  to  bring  it  here 
directly,  this  court  would  have  had 
jurisdiction  to  determine  all  the 
questions  arising  upon  the  record. 
The  plaintiff  was  entitled  to  bring  it 
here  directly  from  the  circuit  court 
or,  at  its  election,  to  go  to  the  circuit 
court  of  appeals  for  a  review  of  the 
whole  case." 

Some  confusion  has  existed  in 
some  of  the  decided  cases  owing  to 
a  failure  to  appreciate  what  the 
Supreme  Court  meant  in  the 
Spreckles  Case  by  the  words  "other 
questions."  It  will  be  observed  in 
tiiat  case  that  the  "other  questions" 
besides  the  constitutional  question 
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was  the  construction  of  a  law  of  the 
United  States  which  was  also  a 
ground  of  jurisdiction  in  the  lower 
court  So  that  it  is  not  true  that 
merety  because  a  case  involves  other 
questions  than  a  constitutional 
question  that  the  case  may  be 
brought  to  this  court  on  app^  or 
writ  of  error.  In  what  we  now  say 
upon  the  question  of  jurisdiction  we 
put  to  one  side  all  cases  where  the 
jurisdiction  of  the  lower  court  is 
based  upon  a  diversity  of  citizen- 
ship, and  confine  our  remarks  to 
those  cases  where  the  jurisdiction 
of  the  court  below  is  based  upon 
what  is  generally  termed  a  Federal 
question.  What  is  meant  by  "oth- 
er questions"  in  the  Spreckles  Case 
is  wdl  illustrated  by  the  case  of 
Raton  Waterworks  Co.  v.  Raton, 
249  U.  S.  662,  63  L.  ed.  768,  39  Sup. 
Ct  Rep.  384.  On  the  face  of  the 
opinion  in  that. case  the  question  de- 
cided  was  one  which  the  Supreme 
Court  had  decided  several  times  be- 
fore. The  facts  as  they  appeared  in 
the  certificate  of  this  court,  when 
taken  together  with  the  decision  of 
the  Supreme  Court,  illustrate  what 
is  meant  by  the  words  "other  ques- 
tions." In  the  Raton  Case  the  wa- 
terworks company  commenced  an 
action  against  the  city  of  Raton  for 
the  purpose  of  enjoining  the  city 
from  constructing  a  system  of  wa- 
terworks of  its  own  before  the  ex- 
piration of  the  franchise  granted  by 
the  city  to  the  waterworks  company, 
on  the  ground  that  the  ordinance 
providing  for  the  construction  of 
the  city  system,  having  been  passed 
in  pursuance  of  authority  granted 
by  the  legislature  of  New  Mexico, 
was  a  law  which  impaired  the  obli- 
{^tion  of  the  contract  between  the 
city  and  the  waterworks  company. 
Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  1,  43  L.  ed.  841,  19 
Sup.  Ct  Rep.  77.  This  and  other 
constitutionid  questions  were  the 
sole  grounds  of  jurisdiction  upon 
which  the  action  was  based.  The 
contract  or  franchise  made  betwem 
the  city  and  the  waterworks  com- 
pany contained  a  provision  to  tJie 
effect  that,  if  the  waterworks  com- 
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pany  should  fail  at  any  time  for  a 
certain  pwiod  to  furnish  good  and 
potable  water  to  the  city,  the  city 
should  have  the  right  to  terminate 
the  contract  The  city  pleaded  this 
provision  as  a  defense  to  the  action 
of  the  waterworks  company.  On 
the  trial  much  evidence  was  taken 
upon  this  defense.  The  trial  court 
sustained  the  defense  made  by  the 
city  and  rendered  judgment  against 
the  waterworks  company;  the  con- 
stitutional question  serving  no  pur- 
pose except  as  a  ground  of  jurisdic- 
tion. 

The  Supreme  Court  in  the  case  of 
Vicksburg  v.  Vicksburg  Water- 
works Co.  202  U.  S.  458,  50  L.  ed. 
1102,  26  Sup.  Ct  Rep.  660,  6  Ann. 
Cas.  263,  had  decided  that  where 
complainant's  bill  disclosed  an  in- 
tention by  a  municipality  to  deprive 
complainant  a  water  supply  com- 
pany, of  rights  under  an  existing 
contract  by  subsequent  legislation, 
and  the  city  could  not  show  any  in- 
herent want  of  legal  validity  in  the 
contract  or  any  such  disregard  of 
its  obligations  by  complainant  as 
would  .absolve  the  city  therefrom, 
the  case  was  one  arising  under  the 
Constitution  of  the  United  States, 
and  that  a  direct  appeal  would  lie 
to  the  Supreme  Court  The  facts  in 
the  Raton  Case  brought  it  within 
the  rule  stated  in  the  Vicksburg 
Case.  An  appeal  was  taken  to  this 
court,  and,  there  being  doubt  about 
our  jurisdiction,  the  question  was 
certified  to  the  Supreme  Court  It 
thus  appears  that,  while  tiiere  was 
another  question  in  the  Raton  Case 
besides  tJie  constitutional  one,  still 
the  Supreme  Court  decided  that  the 
jurisdiction  of  the  Supreme  Court 
to  review  the  judgment  was  exclu- 
sive, thus  showing,  it  seems  to  us, 
that  the  "other  questions"  men- 
tioned in  the  Spreckles  Case  mean 
questions  based  upon  some  jurisdic- 
tional ground.  We  are  unable  to 
find  that  the  Spreckles  Case  has 
been  modified  in  any  way  by  the 
Supreme  Court,  and  it  was  cited 
with  approval  in  Pomona  v.  Sunset 
Teleph.  &  Teleg.  Co.  224  U.  S.  830, 
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842,  56  L.  ed.  788,  798,  82  Sup.  Ct. 
Rep.  477. 

Whether  or  not  the  North  Dakota 
law  conflicts  with  the  Grain  Stand- 
ards Act  requires  the  construction 
of  both  laws.  If  the  jurisdiction  in 
the  court  below  had  been  rested 
alone  upon  the  Grain  Standards 
Act,  an  appeal  could  not  have  been 
taken  to  the  Supreme  Court,  but  of 
necessity  would  have  been  tJaken  to 
this  court.  We  are,  therefore,  clear- 
ly of  the  opinion  that  tiie  jurisdic- 
tion of  the  Supreme  Court  to  review 
the  judgment  below  in  this  case  was 
not  exclusive,  and  that,  this  court 
has  jurisdiction  of  the  whole  case. 

Coming  to  the  merits,  the  facts 
are  as  follows:  The  spring  wheat 
crop  of  North  Dakota  varies  from 
100.000,000  to  156,000,000  bushels 
annually.  Approximately  90  per 
cent  of  this  wheat  is  bought  for 
shipment  and  actually  shipped  to 
terminal  markets  outside  of  the 
state,  principally  Minneapolis  and 
Diiluth,  Minnesota.  Approximately 
2,200  elevators  have  been  built,  con- 
nected with  railroad  tracks  at  all 
stations  within  the  grain-growing 
area  of  North  Dakota,  by  men  and 
companies  engaged  in  handling  this 
grain.  Appellant  is  a  Farmers' 
Co-operative  Elevator  Company.  It 
buys  grain  from  its  members  and 
other  farmers  at  Embden,  North 
Dakota,  and  either  loads  it  directly 
into  cars  from  the  farmers'  wagons, 
or  assembles  it  in  its  elevator  and 
then  loads  it  into  cars  from  its  ele- 
vator. The  grain  is  shipped  at  once 
to'  Minneapolis  or  Dulutii,  and  there 
sold  through  a  commission  mer- 
chant. The  appellant  buys  grain  at 
Embden  at  the  Minneapolis  or 
Duluth  price  and  sells  it  at  the  same 
price.  It  retains  no  profits.  If 
there  is  a  surplus  over  operating  ex- 
penses at  the  end  of  the  season,  such 
surplus  is  distributed  among  the 
farmers  pro  rata,  according  to  the 
amount  sold  by  each  respectively. 
During  the  fiscal  year  1920,  appel- 
lant shipped  and  sold  fifty-seven 
carloads  of  wheat,  all  but  one  of 
which  were  shipped  and  sold  out  of 
the  state  of  North  Dakota. 


The  state  inspector  of  grades, 
weights,  and  measures  of  North 
Dakota  testified  as  follows : 

Q.  You  know,  also,  and  that  is 
true,  I  presume  (if  I  am  not  cor- 
rect, you  will  make  the  correction) , 
that  these  elevators  that  buy  grain 
in  this  state,  substantially  M  of 
them,  buy  that  wheat  for  the  pur- 
pose of  marketing  it  again  at  the 
primary  markets  outside  of  the 
state  of  North  Dakota? 

A.  It  is  common  knowledge  that 
they  do  so ;  yes. 

Q.  That  so  far  as  the  elevators 
are  concerned,  after  they  have  pur- 
chased the  grain  from  the  producer, 
there  is  no  market  for  that  grain  in 
the  state  of  North  Dakota,  but  they 
must  find  their  market  outside;  that 
is  correct,  is  it  not? 

A.  Yes;  that  is,  for  the  majority 
of  it. 

This  testimony  is  not  disputed. 
The  course  of  interstate  commerce 
in  wheat  and  other  grains  is  from 
the  farmer's  wagon  to  cars,  or 
through  the  elevator  into  railway 
cars,  and  on  to  the  terminal  markets 
above  mentioned.  Inspection  and 
grading  under  the  state  statute  lay 
hold  on  it  at  the  very  inception  of 
this  movement,  and  it  the  require- 
ments of  that  statute  are  not  com- 
plied with  by  the  owner  ©f  the  ele- 
vator the  movement  is  prohibited 
and  stopped.  August  11, 1916,  Con- 
gress passed  the  United  States 
Grain  Standards  Act.  39  Stat,  at 
L.  482,  chap.  313.  Section  2  of  the 
act  contains  the  following  language: 
"Sec.  2.  That  the  Secretary  of 
Agriculture  is  hereby  authorized  to 
investigate  the  handling,  grading, 
and  transportation  of  grain  and  to 
fix  and  establish  as  soon  as  may  be 
after  the  enaclment  hereof  stend- 
ards  of  qualify  and  condition  for 
com  (maize) ,  wheat,  rye,  oats,  bar- 
ley, flaxseed,  and  such  other  grains 
as  in  his  judgment  the  usages  of  the 
trade  may  warrant  and  permit,  and 
the  Secretary  of  Agriculture  shall 
have  power  to  alter  or  modify  such 
standards  whenever  the  necessities 
of  the  trade  may  require." 
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Section  4  reads  as  follows:  "Sec 
4.  That  whenever  standards  shall 
have  been  fixed  and  established  un- 
der this  act  for  any  grain  no  person 
thereafter  shall  ship  or  deliver  for 
shipment  in  interstate  or  foreign 
commerce  any  such  grain  which  is 
sold,  offered  for  sale,  or  consigned 
for  8^6  by  grade  unless  the  grain 
shall  have  be^a  inspected  and  grad- 
ed by  an  inspector  licensed  under 
this  act  and  the  grade  by  which  it  is 
sold,  offered  for  sale,  or  consigned 
for  sale  by  one  of  the  evades  fixed 
therefor  in  the  official  grain  stand- 
ards of  the  United  States:  Provid- 
ed, that  any  person  may  sell,  offer 
for  sale,  or  consign  for  sale,  ship,  or 
deliver  for  shipment  in  interstate 
or  foreign  commerce  any  such  grain 
by  sample  or  by  tjrpe,  or  under  any 
name,  description,  or  designation 
which  is  not  false  or  misleading, 
and  which  name,  description,  or 
designation  does  not  include  in 
whole  or  in  part  the  terms  of  any 
official  grain  standard  of  the  Unit- 
ed States:  Provided  further,  that 
any  such  grain  sold,  offered  for  sale, 
or  consigned  for  sale  by  grade  may 
be  shipped  or  delivered  for  ship- 
moit  in  interstate  or  foreign  com- 
merce without  inspection  at  point  of 
shipment  by  an  inspector  licensed 
under  this  act,  to  or  through  any 
place  at  which  an  inspector  licensed 
under  this  act  is  located,  subject  to 
be  inspected  by  a  licensed  inspector 
at  the  place  to  which  shipped  or  at 
some  convenient  point  through 
which  shipped  for  inspection,  which 
inspection  shall  be  under  such  rules 
and  regulations  as  the  Secretary  of 
Agriculture  shall  prescribe,  and 
subject  further  to  the  right  of  ap- 
peal from  such  inspection,  as  pro- 
vided in  §  6  of  this  act:  And  pro- 
vided further,  that  any  such  grain 
sold,  offered  for  sale,  or  consigned 
for  sale  by  any  of  the  grades  fixed 
therefor  in  the  official  grain  stand- 
ards may,  upon  compliance  with  the 
rules  and  regulations  prescribed  by 
the  Secretary  of  Agriculture,  be 
shipped  in  Interstate  or  foreign 
commerce  without  inspection  from 
a  place  at  which  there  is  no  inspec- 
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tor  licensed  under  this  act  to  a  place 
at  which  there  is  no  such  inspector, 
subject  to  the  right  of  either  party 
to  the  transaction  to  refer  any  dis- 
pute as  to  the  grade  of  the  grain  to 
the  Secretary  of  Agriculture,  who 
may  determine  the  true  grade  there- 
of. No  person  shall  in  any  certifi- 
cate or  in  any  contract  or  agreement 
of  °  sale  or  agreement  to  sell  by 
grade,  either  oral  or  written,  involv- 
ing, or  in  any  invoice  or  bill  of  lad- 
ing or  other  shipping  document  re- 
lating to,  tibe  shipment  or  delivery 
for  shipment,  in  interstate  or  for- 
eign conunerce,  of  Any  grain  for 
which  standards  shall  have  been 
fixed  and  established  under  this  act, 
describe,  or  in  any  way  refer  to, 
any  of  such  grain  as  being  of  any 
grade  other  than  a  grade  fixed 
therefor  in  the  official  grain  stand- 
ards of  the  United  States." 

The  first  and  second  provisos  of 
§  7  read  as  follows:  "Provided, 
that  in  any  state  which  has,  or 
which  may  hereafter  have  a  state- 
grain  inspection  department  estab- 
lished by  the  laws  of  such  state,  the 
Secretary  of  Agriculture  shall  issue 
licenses  to  the  persons  duly  au- 
thorized and  employed  to  inspect 
and  grade  grain  under  the  laws  of 
such  state.    .    .    . 

"Provided  further,  that  no  person 
licensed  by  the  Secretary  of  Agri- 
culture to  inspect  or  grade  grain  or 
employed  by  him  in  carrying  out 
any  of  the  provisions  of  this  act 
shall,  during  tiie  term  of  such  license 
or  eraplojonent,  be  interested,  finan- 
cially or  otherwise,  directly  or  in- 
directly, in  any  grain  elevator  or 
warehouse,  or  in  the  merchandising 
of  grain,  nor  ^lall  he  be  in  the  em- 
ployment of  any  person  or  corpora- 
tion owning  or  operating  any  grain 
elevator  or  warehouse." 

Pursuant  to  the  authority  con- 
ferred by  the  act,  the  Secretary  of 
Agriculture  established  official 
grain  standards  for  wheat,  shelled 
com,  and  oats.  Service  and  Beg- 
ulatory  Announcements,  Nos.  33^ 
and  46.  In  1919  the  legislature  of 
North  Dakota  passed  a  grain  grad- 
ing and  inspection  /itatute,   being^ 
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chapter  138,  Laws  1919,  which  is 
the  law  attacked  by  appellant  in  this 
action.  This  law  authorized  the 
governor  of  North  Dakota  to  ap- 
point a  state  inspector  of  grades, 
weights,  and  measures,  who  by  §  2 
of  the  law  was  given  the  power  and 
by  said  law  was  directed : 

"(b)  To  issue  licenses  to  ware- 
houses, buyers  and  solicitors  of 
grain,  seeds  and  other  agricultural 
products ; 

"(c)  To  establish  uniform 
grades  for  grain,  seeds  or  other 
agricultural  products  for  the  state 
of  North  Dakota  with  power  to  alter 
and  modify  such  grades; 

"(d)  To  establish  uniform  grade 
certificates  used  in  the  marketing  of 
grain,  seeds,  or  other  agricultural 
products; 

"(e)  To  hear  and  determine  ap- 
peals from  the  decision  of  state  dep- 
uty inspectors  and  from  deputy  in- 
spectors of  grades,  weights  and 
measures; 

"(f)  To  conduct  investigations 
into  all  matters  directly  or  indirect- 
ly connected  with  or  bearing  upon 
tiie  marketing,  grading  and  weigh- 
ing of  all  grain." 

"(i)  To  establish  a  reasonable 
margin  to  be  paid  producers  of 
grain  by  warehouses,  elevators  and 
mills; 

"(j)  To  fix  and  determine  all 
charges  for  grading,  inspecting  and 
weighing  grain  -or  other  agricultu- 
ral products; 

"(k)  To  make  rules  and  regula- 
tions for  the  purpose  of  carrying 
out  the  provisions  of  this  act  and  to 
do  any  and  all  things  necessary  or 
expedient  for  said  purpose." 

Sections  3,  4,  5,  6,  7,  and  8  of  said 
law  reads  as  follows: 

"Sec.  3.  It  shall  be  the  duty  of 
the  inspector  of  grades,  weights  and 
measures  to  proceed  at  once  to  define 
and  establish  uniform  grades  and 
weights  for  grain,  seeds  or  other 
agricultural  products,  also  for  flour 
meal  and  products  made  therefrom, 
either  singly  or  combined.  In  estab- 
lishing such  grades,  dockage  shall 
be  considered  as  being  of  two 
classes,  first,  that  having  value,  and 


second,  that  having  no  value,  ibe 
former  to  be  considered  and  paid 
for  at  its  market  value. 

"Sec.  4.  The  term  'deputy  in- 
spector of  grades,  weights  and 
measures'  within  the  meaning  of 
this  act  is  defined  as  any  firm,  per- 
son, company,  corporation  or  asso- 
ciation that  buys,  weighs  and  grades 
grain,  seeds  or  other  agricultural 
products  and  holds  a  license  issued 
therefor  by  the  state  inspector  of 
grades,  weights  and  measures. 

"Sec.  5.  The  term  'state  deputy 
inspector  of  grades,  wights  and 
measures'  within  the  meaning  of 
this  act  is  defined  as  one  who  is  in 
the  employment  of  the  state  of 
North  Dakota  and  has  received  an 
appointment  from  the  state  inspec- 
tor of  grades,  weights  and  meas- 
ures. 

"Sec  6.  The  term  'solicitor  of 
grain,  seed  and  other  agricultural 
products'  within  the  meaning  of 
this  act  is  defined  as  one  who  en- 
gages in  the  business  of  soliciting 
grain,  seed  and  other  agricultural 
products  to  be  sold  for  the  benefit  of 
•the  consignee  or  otherwise  disposed 
of  for  the  benefit  of  himself,  an 
agent,  broker  or  factor. 

"Sec.  7.  The  term  'public  ware- 
house,' within  the  meaning  of  this 
act,  is  defined  as  all  buildings,  ele- 
vators or  warehouses,  and  all  grist 
and  flour  mills  doing  a  shipping 
business  in  this  state,  erected  or  op- 
erated or  which  may  hereafter  be 
erected  or  operated  by  any  person, 
association,  copartnership,  corpora- 
tion or  trust  for  the  purpose  of  buy- 
ing, selling,  storing,  shipping  or 
handling  grain  for  profit. 

"Sec.  8.  The  chief  deputy  in- 
spector of  grades,  weights  and 
measures  and  chief  elevator  ac- 
countant shall  have  power  and  au- 
thority under  the  direction  of  the 
state  inspector  of  grades,  weights 
and  measures  to  carry  out  the  pro- 
visions of  this  act.  They  shall  be 
stationed  at  the  North  Dakota 
Agricultural  College." 

Section  10  contidns  the  following 
language:  "Sec.  10.  It  shall  be  the 
duty  of  deputy  inspectors  of  grades. 
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weigrhts  and  measures  to  weigh,  in- 
spect and  grade  all  grain,  seeds  and 
other  agricultural  products  that 
shall  be  offered  for  sale  or  shipment 
at  their  market  place,  according  to 
the  provisions  of  this  act  and  the 
rules  and  regulations  established  by 
the  state  inspector  of  grades, 
weights  and  measures." 

Section  11  contains  the  following 
language:  "Sec.  11.  The  state  in- 
spector of  grades,  weights  and 
measures  may  issue  a  license  to  any 
person  engaged  in  buying,  weighing 
and  inspecting  or  grading  grain, 
seed  or  other  agricultural  products 
or  the  buyer  or  agent  of  a  privately 
or  publicly  owned  warehouse,  ele- 
vator or  flour  mill.  .  .  .  The  con- 
dition of  such  license  shall  require 
such  deputy  inspectors  of  grades, 
weights  and  measures  to  fix  grades 
and  dockage  of  grain  and  seeds  in- 
spected at  their  respective  places  of 
business  and  correctly  weigh  the 
products  so  inspected  and  graded 
according  to  the  provisions  of  this 
act  and  the  rules  and  regulations 
made  hereunder.  The  state  inspec- 
tor of  grades,  weights  and  measures 
may  issue  a  license  to  any  person 
engaged  in  soliciting  or  procuring 
consignments  of  grain,  seeds.  .  .  . 
The  condition  of  such  license  shall 
require-  such  solicitor  to  comply 
with  the  provisions  of  this  act  and 
all  rules  and  regulations  established 
by  the  state  inspector  of  grades, 
weights  and  measures.  The  state 
inspector  of  grades,  weights  and 
measures  may  suspend  or  revoke 
any  license  issued  by  him  under 
this  act  whenever  after  investiga- 
tion he  shall  determine  that  such  li- 
censee is  incompetent  or  has  know- 
ingly or  carelessly  graded  grain  im-. 
properly  or  has  issued  any  false  cer- 
tificate of  grading  or  has  violated 
any  provision  of  this  act  or  the  rules 
and  regulations  made  hereunder." 

Section  14  contains  the  following 
language:  "Sec.  14.  It  shall  be 
unlawful  for  any  person  to  buy  or 
grade  grain,  seeds  or  other  agrricul- 
taral  products  who  is  not  licensed 
as  a  deputy  inspector  of  grades, 
weii^ts  and  measures.    It  shall  be 
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unlawful  for  any  person  or  persons, 
corporation  or  association  operating 
a  public  warehouse  to  purchase, 
weigh,  grade  or  inspect  grain,  seeds 
or  other  agricultural  products  with- 
out first  procuring  a  deputy  in- 
spector of  grades,  weighto  and 
measures'  license." 

Section  16  reads  as  follows: 
"Sec.  16.  The  state  inspector  of 
grades,  weights  and  measures,  may 
upon  the  cancelation  or  suspension 
of  any  license  issued  hereunder  per- 
mit the  business  of  any  licensee  to 
be  completed  and  finally  closed  un- 
der the  inspection  and  supervision 
of  a  state  deputy  inspector  who 
shall  be  stationed  at  the  place  of 
business  of  such  licensee.  All  the 
expenses  of  such  inspection  and  su- 
pervision shall  be  paid  by  such  li- 
censee." 

Section  18  contains  the  following 
language :  "Sec.  18.  The  state  in- 
spector of  grades,  weighte  and 
measures  may  establish  central 
markete  for  the  display  of  samples 
of  grain,  seeds  or  other  agricultural 
products  and  may  insitall  a  deputy 
in  charge  of  any  such  central  mar- 
ket at  cities,  or  towns  without  or 
within  the  state  of  North  Dakota." 

Section  20  contains  the  following 
language:  "Sec.  20.  It  shall  be 
the  duty  of  all  deputy  inspectors  pf 
grades,  weighte  and  measures  to 
keep  a  record  showing  the  names 
and  addresses  of  patrons  of  their 
respective  warehouses,  elevators  or 
mills;  the  prices  paid  for  agricultu- 
ral products;  the  grades  given;  the 
prices  received  and  the  grades  re- 
ceived at  terminal  markets  or  with- 
in the  state." 

Section  23  reads  as  follows: 
"Sec.  23.  The  state  inspector  of 
grades,  weights  and  measures  is 
hereby  authorized,  upon  complaint 
of  a  producer  of  grain,  seeds  or  oth- 
er agricultural  products  that  any 
warehouse,  elevator  or  mill  is  pay- 
ing an  unreasonable  margin,  to  in- 
vestigate, determine  and  estebUsh 
reasonable  margin  to  be  paid  such 
producer  for  grain,  seeds  or  other 
agricultural  products." 

Under  this  stetute  the  North  Da- 
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kota  inspector  of  grades,  weights, 
and  measures  established  North 
Dakota  standards  for  grading 
wheat,  corn,  and  oats  identical  with 
the  Federal  standards  effective  June 
16,  1919.  In  establishing  these 
standards  the  inspector  used  the 
following  language:  "The  Federal 
government  has  established  grades 
for  com,  all  classes  of  wheat  and 
oats,  so  that  all  interstate  shipments 
must  be  graded  according  to  these 
standards.  In  order  to  avoid  the 
confusion  of  a  double  standard  and 
a  dual  inspection,  we  deem  it  advis- 
able to  adopt  these  standards;  the 
said  grain  standards,  published  in 
the  government  service  and  regula- 
tory announcements  are  hereby 
adopted  and  made  part  of  the  Nort^ 
Dakota  grades." 

The  North  Dakota  law  provided 
for  a  fee  of  $10  for  each  license  to 
be  paid  to  the  inspector.  No  per- 
son can  purchase  wheat  in  North 
Dakota,  without  he  obtains  the  li- 
cense provided  by  law,  and  must 
promise  in  his  application  for  such 
license  that  he  will  grade  wheat  and 
other  grains  according  to  the  North 
Dakota  law.  The  conceded  purpose, 
force,  and  effect  of  the  state  statute 
is  to  regulate  and  control  the  mar- 
keting and  distribution  of  the  grain 
crop  of  North  Dakota.  The  appel- 
lees are  the  attorney  general  of 
North  Dakota,  the  state  inspector 
of  grades,  weights,  and  measures, 
the  chi^  deputy  state  inspector  of 
grades,  weights,  and  measures,  and 
William  C.  Green,  state's  attorney 
of  Cass  county,  North  Dakota.  Ap- 
pellant did  not  comply  with  the 
North  Dakota  statute,  and  the  revo- 
cation of  its  license  and  the  taking 
over  of  its  elevator  were  threatened 
when  this  action  was  brought.  The 
license  referred  to  was  obtained  by 
one  Gebhart,  in  the  employ  of  ap- 
pellant. The  appellant  refused  to 
pay  for  dockage  or  to  deliver  dock- 
age separated  from  the  grain  to  the 
sdler. 

Three  questions  of  law  arise  upon 
the  record:  (1)  Is  the  purchase  of 
grain  in  the  state  of  North  Dakota 
for  shipment  out  of  the  state,  as  de- 


tailed in  the  evidence,  a  part  of  the 
interstate  commerce  involved  in  the 
shipment?  (2)  If  the  foregoing 
question  shall  be  answered  in  the 
affirmative,  does  chapter  138,  Ses- 
sion Laws  North  Dakota  of  1919*, 
impose  a  direct  and  unreasonable 
burden  upon  that  interstate  com- 
merce? (3)  Is  said  law  in  conflict 
with  the  United  States  Grain  Stand- 
ards Act  to  such  an  extent  as  to  ren- 
der it  void?  ^ 

As  to  the  first  proposition,  ■  the 
trial  court  decided  IJiat  the  grain  of 
North  Dakota  under  the  facte  in  the 
case  did  not  become  an  article  of 
interstate  commerce  until  actually 
delivered  to  the  carrier  for  trans- 
portation ;  that  the  intention  of  the 
owner  to  transfer  the  grain  to 
another  state,  or  his  appropriation 
of  it  for  such  transportation,  did 
not  make  it  an  article  of  interstate 
commerce,  and  therefore  the  state 
of  North  Dakota,  under  ite  police 
power,  could  lawfully  enact  the 
statute  complained  of, — it  having 
only  to  do  with  the  grain  before  the 
commencement  of  ite  transfer  to 
another  state.  With  reference  to 
the  question  of  intention,  counsel 
for  appellant  make  no  claim  that 
mere  intention  to  transport  the 
grain  to  another  state  makes  it  an 
article  of  interstate  commerce;  but 
the  claim  is  that,  as  it  appears  from 
the  record  that  approximately  90 
per  cent  of  the  grain  annually  raised 
in  North  Dakota  must  be  and  is  pur- 
chased for  shipment  out  of  the  state, 
such  course  of  commerce  is  a  fact, 
and  not  a  matter  of  intention ;  that 
ttda  course  of  commerce  is  a  unit, 
and  may  not  be  unreasonably  bur- 
dened by  the  state. 

There  are  many  decisions  of  the 
courts  defining  the  words  "com- 
merce" and  "interstate  commerce;" 
but  it  is  generally  conceded  that  no 
arbitrary  rule  can  be  laid  down  as 
to  what  is  commerce,  or  interstate 
commerce,  but  that  each  case  as  it 
arises  must  be  determined  by  ite 
own  facts.  As  was  said  in  Public 
Utilities  Commission  v.  Landon,  249 
U.  S.  245,  63  L.  ed.  577,  P.U.R. 
1919C,  834,  39  Sup.  Ct  Rep.  269: 
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'"Interstate  commerce  is  a  practical 
conception,  and  what  falls  within  it 
must  be  determined  upon  considera- 
tion of  established  facts  and  known 
•commercial  methods.  Rearick  v. 
Pennsylvania,  203  U.  S.  507,  512,  51 
L.  ed.  295,  297,  27  Sup.  Ct.  Rep. 
159;  Pipe  Line  Cases  (United- 
States  V.  Ohio  Oil  Co.)  234  U.  S. 
^8,  560,  58  L.  ed.  1459,  1470,  34 
Sup.  Ct.  Rep.  956." 

In  the  early  history  of  the  inter- 
pretation of  tiie  commerce  clause  of 
ttie  Constitution,  it  was  first  con- 
tended that  commerce  did  not  in- 
■clude  transportation  or  navigation, 
but  was  confined  solely  to  traffic, 
buying  and  selling.  This  conten- 
tion, however,  was  decided  to  be 
unsound  in  Gibbons  v.  Ogden,  9 
Wheat.  229,  6  L.  ed.  78.  At  this 
<day  it  seems  strange  that  such  a 
contention  was  ever  made,  as  now 
the  great  and  important  element  in 
•conmierce  is  transportation  or  navi- 
.gation.  It  was  next  contended  that 
a  sale  of  goods  within  a  state  after 
their  transportation  into  that  state 
■was  not  a  part  of  interstate  com- 
merce, but  this  contention  was  also 
■decided  to  be  unsound  in  Brown  v. 
Maryland,  12  Wheat.  419,  6  L.  ed. 
'678.  In  principle  it  is  difficult  to 
■conceive  any  .valid  distinction  be- 
tween a  sale  following  transporta- 
tion and  a  purchase  preceding  it.  It 
is  noteworthy  that  Mr.  Justice 
Thompson,  in  his  dissenting  opin- 
ion in  Brown  v.  Maryland,  supra, 
made  the  same  objection  in  refer- 
ence to  a  sale  after  transportation 
that  is  now  made  in  this  case  to  a 
sale  before  transportation.  In  Mo- 
bile County  V.  Kimball,  102  U.  S. 
691,  702,  26  L.  ed.  238,  241,  it  was 
said:  "Commerce  with  foreign 
countries  and  among  the  states, 
strictly  considered,  consists  in  in- 
tercourse and  traffic,  including  in 
these  terms  navigation  and  trans- 
portation and  transit  of  persons  and 
property,  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities." 

In  Kidd  v.  Pearson,  128  U.  S.  1, 
32  L.  ed.  346,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6,  it  was  said : 
'"Bqying  and  selling,  and  the  trans- 
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portation  incidental  thereto  consti- 
tute commerce." 

Not  many  cases  are  to  be  found 
which  have  considered  the  element 
of  purchase  in  reference  to  inter- 
state commerce,  where  a  violation 
of  the  Constitution  was  involved. 

The  Supreme  Court  has,  however, 
in  discussing  the  application  of  the 
Sherman  Act  (Comp.  Stat.  §§  8820- 
8823,  8827-8880,  9  Fed.  Stat.  Anno. 
2d  ed.  p.  644)  and  Federal  pure  food 
legislation  (Comp.  Stat.  §§  8717- 
8728,  3  Fed.  Stat.  Anno.  2d  ed.  p. 
358),  announced  principles  which 
we  believe  to  be  applicable  to  the 
question  now  under  discussion.  In 
United  States  v.  E.  C.  Knight  Co. 
156  U.  S.  1,  39  L.  ed.  325,  15  Sup. 
Ct.  Rep.  249,  the  court  said:  "Con- 
tracts to  buy,  sell,  or  exchange 
goods  to  be  transported  among  the 
several  states,  the  transportation 
and  its  instrumentalities,  and  ar- 
ticles bought,  sold,  or  exchanged 
for  the  purposes  of  such  transit 
among  the  states,  or  put  in  the  way 
of  transit,  may  be  regulated,  but 
this  is  because  they  form  part  of  in- 
terstate trade  or  commerce." 

Justice  Harlan,  dissenting  from 
tiie  majority  in  the  above  case,  con- 
curred in  the  above  statement  of 
law,  and  further  contended  that 
manufacture  before  shipment  was  a 
part  of  interstate  commerce. 

In  the  case  of  Addyston  Pipe  & 
Steel  Co.  V.  United  States,  175  U.  S. 
211,  44  L.  ed.  136,  20  Sup.  CJt.  Rep. 
96,  the  Supreme  Court  said:  "As 
has  frequently  been  said,  interstate 
commerce  consists  of  intercourse 
and  traffic  between  the  citizens  or 
inhabitants  of  different  states,  and 
includes  npt  only  the  transportation 
of  persons  and  property  and  the 
navigation  of  public  waters  for  that 
purpose,  but  also  the  purchase,  sale, 
and  exchange  of  commodities. 
Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196-203,  29  L.  ed. 
158-161,  1  Inters.  Com.  Rep.  382, 
5  Sup.  Ct.  Rep.  826;  Kidd  v.  Pear- 
son, 128  U.  S.  1,  20,  32  L.  ed.  346, 
350,  2  Inters.  Com.  Rep.  232,  9  Sup. 
Ct.  Rep.  6." 

In  Swift  &  Co.  V.  United  States,. 
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196  U.  S.  375,  49  L.  ed.  518,  25  Sup. 
Ct.  Rep.  276,  it  was  said :  "Taking 
up  the  latter  objection  first,  com- 
merce among  the  states  is  not  a 
technical  legal  conception,  but  a 
practical  one,  drawn  from  the 
course  of  business.  When  cattle  are 
sent  for  sale  from  a  place  in  one 
state,  with  the  expectation  that  they 
will  end  their  transit,  after  pur- 
chase, in  another,  and  when  in  ef- 
fect they  do  so,  with  only  the  in- 
terruption necessary  to  find  a 
purchaser  at  the  stockyards,  and 
when  this  is  a  typical,  constantly  re- 
curring course,  tiie  current  thus  ex- 
isting is  a  current  of  commerce 
among  the  states,  and  the  purchase 
of  the  cattle  is  a  part  and  incident 
of  surfi  commerce." 

In  West  V.  Kansas  Natural  Gas 
Ck>.  221  U.  S.  229,  55  L.  ed.  716,  35 
L.R.A.(N.S.)  1193,  31  Sup.  Ct  Rep. 
664,  the  Supreme  Court  held  a  stat- 
ute of  Oklahoma  to  be  unconstitu- 
tional which  prohibited  the  ship- 
ment of  natural  gas  in  interstate 
commerce.  The  court,  in  discussing 
the  question  there  involved,  re- 
marked: "And  why  may  not  the 
products  of  the  field  be  brought 
within  the  principle?  Thus  en- 
larged, or  witiiout  that  enlarge- 
ment, its  influence  on  interstate 
commerce  need  not  be  pointed  out. 
To  what  consequences  does  such 
power  tend?  If  one  state  has  it,  all 
states  have  it;  embargo  may  be  re- 
taliated by  embargo,  and  commerce 
will  be  halted  at  state  lines.  And 
yet  we  have  said  that  'in  matters  of 
foreign  and  interstate  ccwnmerce 
there  are  no  6tate  lines.'  In  such 
commerce,  instead  of  the  states,  a 
new  power  appears,  and  a  new  wel- 
fare, a  welfare  which  transcends 
that  of  any  state.  But  rather  let  us 
say  it  is  constituted  of  the  welfare 
of  all  of  the  states,  and  that  of  each 
state  is  made  the  greater  by  a  divi- 
sion of  its  resources,  natural  and 
created,  with  every  other  state,  and 
those  of  every  other  state  with  it. 
This  was  the  purpose,  as  it  is  tiie 
result,  of  the  interstate  commerce 
clause  of  the  Constitution  of  the 
United  States.  If  there  is  to  be  a 
turning  backward,  it  must  be  done 


by  the  authority  of  another  instru- 
mentality tiian  a  court." 

In  United  States  v.  Reading  Co. 
226  U.  S.  324,  the  court  said  on  page 
367,  57  L.  ed.  243,  257,  33  Sup.  Ct 
Rep.  90,  102:  "The  coal  contracts 
acquired  when  this  proceeding  was 
begun  aggregated  nearly  one  half 
tile  tonnage  of  the  independent  op- 
erators. Much  of  the  coal  so  bought 
was  sold  in  Pennsylvania,  and  all  of 
the  contracts  were  made  in  tiiat 
state,  and  the  coal  was  also  there 
delivered  to  the  buying  defendants. 
That  the  defendants  were  free  to 
sell  again  within  Pennsylvania,  or 
transport  and  sell  beyond  the  state, 
is  true.  That  some  of  the  coal  was 
intended  for  local  consumption  may 
also  be  true.  But  the  general  mar- 
ket contemplated  was  the  market  at 
tidewater,  and  the  sales  were  made 
upon  the  basis  of  the  average  price 
at  tidewater.  The  mere  fact  that 
the  sales  and  deliveries  took  place  in 
Pennsylvania  is  not  controlling, 
when,  as  here,  the  expectation  was 
that  the  coal  would,  for  the  most 
part  fall  into  and  become  a  part  of 
the  well-known  current  of  com- 
merce between  the  mines  and  tiie 
general  consuming  markets  of  other 
states." 

In  PoincQrlvania  R.  Co.  v.  Clark 
Bros,  Coal  Min.  Co.  238  U.  S.  456, 
59  L.  ed.  1406,  35  Sup.  Ct  Rep.  896, 
it  was  said:  "In  the  present  case, 
to  repeat,  it  appears  that  for  the 
purpose  of  filing  contracts  with 
purchasers  in  other  states,  coal  is 
delivered  f.  o.  b.  at  the  mines  for 
transportation  to  such  purchasers. 
The  movement  thus  initiated  is  an 
interstate  movement,  and  the  facil- 
ities required  are  facilities  of  inter- 
state commerce.  A  very  large  part 
of  what  in  fact  is  the  interstate 
conunerce  of  the  country  is  conduct- 
ed upon  this  basis,  and  the  arrange- 
ments that  are  made  between  seller 
and  purchaser  with  respect  to  the 
place  of  taking  title  to  the  conmiod- 
ity,  or  as  to  the  payment  of  freight 
where  the  actual  movement  is  inter- 
state, does  not  affect  either  the  pow- 
er of  Congr^  or  tiie  jurisdiction  of 
the  commission  which  Congress  has 
established." 
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Section  26,  C.  J.  vol.  12,  p.  26, 
reads  as  follows:  "That  inter- 
course between  citizens  and  inhab- 
itants of  different  states  which  con- 
stitutes interstate  commerce,  and 
which  is  subject  to  Federal,  but  not 
to  state,  regulation,  includes  not  on- 
ly the  transportation  of  persons  and 
property,  but  also  the  purchase, 
sale,  and  exchange  of  commodities, 
the  very  purpose  and  motive  of  that 
branch  of  commerce  which  consists 
in  transportation  being  that  other 
and  consequent  act  of  commerce 
which  consists  in  the  sale  or  ex- 
change of  the  commodities  trans- 
ported." 

This  declaration  of  law  is  sup- 
ported by  numerous  cases  cited  in 
the  work  referred  to.  In  view  of 
'  the  language  of  the  cases  cit^  un- 
der the  Sherman  Act,  it  is  entirely 
proper  to  suppose  a  combination 
among  all  the  purchasers  of  grain 
in  the  state  of  North  Dakota  for 
shipment  beyond  the  state  to  con- 
trol the  price  on  which  the  surplus 
grain  of  North  Dakota  should  be 
bought,  and  under  the-  rules  in  the 
cases  referred  to,  there  scarcely 
could  be  a  doubt  but  that  the  com- 
bination would  come  within  the 
Federal  Anti-trust  Act.  As  op- 
posed to  the  proposition  that  the 
purchase  of  grain  in  North  Dakota, 
under  the  facts  as  tiiey  appear  in 
the  record,  is  not  interstate  com- 
merce or  a  part  of  the  transporta- 
tion, cases  involving  the  right  of  a 
state  where  taxes  are  regularly 
levied  are  cited.  Such  a  case  is  Coe 
v.  Errol,  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475,  where  it 
was  held  tiiat  logs  cut  in  New 
Hampshire  were  still  subject  to 
taxation  by  that  state,  although  they 
were  being  assembled  at  a  station 
for  shipment  to  Maine,  and  this  be- 
cause such  logs  were  still  a  part  of 
the  general  mass  of  property  within 
the  state,  and  were  therefore  sub- 
ject to  taxation  in  the  usual  manner 
in  common  with  other  property  in 
the  state.  In  Woodruff  v.  Parham, 
8  Wall.  123,  19  L.  ed.  882,  and 
Brown  v.  Houston,  114  U.  S.  622,  29 
L.  ed,  257,  5  Sup.  Ct.  Rep.  1091,  it 
was  decided  that  goods  brought  in- 
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to  a  state,  after  arriving  at  their 
destination,  may  be  taxed  by  tiie 
state  in  the  same  manner  as  other 
goods  in  the  state,  although,  under 
the  rule  of  Brown  v.  Maryland,  a 
state  regulation  of  the  sale  of  such 
goods  would  be  void.  In  Bacon  v. 
Illinois,  227  U.  S.  604,  57  L.  ed.  616, 
33  Sup.  Ct.  Rep.  299,  it  was  held 
that  grain  passing  through  the  city 
of  Chicago  and  there  loaded  into  an 
elevator  for  the  purpose  of  weigh- 
ing, grading,  mixing,  etc.,  became 
subject  to  taxation  by  the  state  of 
Illinois.  Other  cases  are  cited  to 
the  same  effect,  but  in  view  of  what 
seems  to  be  the  established  rule  that 
interstate  commerce  in  a  case  like 
the  one  under  consideration  in- 
cludes the  purchase  of  goods,  we  do 
not  think  the  Supreme  Court  intend- 
ed, by  its  decisions  in  the  tax  cases, 
to  in  any  way  modify  the  rule  which 
it  had  established  in  the  cases  here- 
tofore cited.  Other  cases  are  cited 
to  the  effect  that  the  manufacture 
of  goods  is  not  a  part  of  interstate 
commerce  in  such  goods.  There  is 
no  occasion  in  this  case  to  contro- 
vert that  proposition.  Manufacture 
is  a  very  different  element  than  the 
purchase  of  goods  for  shipment  in 
interstate  commerce.  The  proposi- 
tion is  clearly  established  by  Kidd  v. 
Pearson,  United  States  v.  E.  C. 
Knight  Co.,  and  Addyston  Pipe  & 
Steel  Co.  V.  United  States,  supra. 

One  of  the  cases  cited  by  counsel 
for  appellees  is  Hammer  v.  Dagen- 
hart,  247  U.  S.  251,  62  L.  ed.  1101, 
3  A.L.R,  649,  38  Sup.  Ct.  Rep.  529, 
Ann.  Cas.  1918E,  724.  This  case 
arose  under  the  Federal  Child  Labor 
Statute.  It  followed  the  decisions  in 
the  Kidd,  Knight,  and  Addyston 
Pipe  &  Steel  Co.  Cases,  to  the  effect 
that  manufacture  is  not  commerce. 
Applying  the  rule  that  each  case 
must  be  decided  according  to  its 
own  facts,  we  cannot  avoid  the  con- 
clusion that  a  purchase  of  grain  in 
North  Dakota  for  _ 
snipment  and  sale  purchase  for 
at  the  terminal  "^^  "■*  "'  "*•*'• 
markets  of  Minneapolis  and  Duluth, 
Minnesota,  taken  in  connection  with 
the  fact  that  the  seller  knows  that 
the  grain  is  sold  for  shipment  out  of 
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the  state,  makes  the  purchase  and 
sale  in  the  state  of  North  Dakota 
for  shipment  and  sale  at  the  above 
terminal  markets  a  unit  in  inter- 
state commerce.  There  is  evidence 
in  the  record  given  by  one  of  the 
managers  of  appellant  that  he  would 
sell  the  grain  purchased  wherever 
he  could  get  the  highest  price;  but 
the  undisputed  course  of  commerce 
in  grain,  continued  over  a  period  of 
years,  shows  beyond  a  doubt  that 
the  above  markets  are  the  markets 
where  the  highest  price  can  be  ob- 
tained, and  that  grain  is  bought 
with  reference  to  those  markets 
alone. 

Having  answered  the  first  prop- 
osition in  the  aiSrmative,  we  come 
to  the  question  as  to  whether  chap- 
ter 138,  supra,  imposes  a  direct 
burden  upon  such  interstate  com- 
merce. If  the  purchase  of  grain  as 
detailed  in  the  evidence  is  a  part  of 
the  unit  of  interstate  commerce  in 
that  grain,  it  necessarily  follows 
that  said  chapter  138  does  impose  a 
burden  on  that  commerce.  In  Stu- 
art v.  Palmer,  74  N.  Y.  183,  188, 
^0  Am.  Rep.  289,  Earl,  J.,  said:| 
"The  constitutional  validity  of  law 
is  to  be  tested,  not  by  what  has  been 
^one  under  it,  but  by  what  may,  by 
its  authority,  be  done." 

In  Montana  Co.  v.  St.  Louis  Min.' 
&  Mill.  Co.  152  U.  S.  170,  38  L.  ed. 
398,  14  Sup.  Ct.  Rep.  506,  the  Su- 
preme Court,  in  quoting  this  lan- 
guage, declared  that  the  test  was 
accurate,  provided,  of  course,  it  is 
limited  to  what  may  be  rightfully 
■done,  and  does  not  extend  to  that 
which  is  wrongfully,  though  under 
pretense  of  the  statute,  done.  Re 
Lambert,  134  Cal.  626,  55  L.R.A. 
856,  86  Am.  St.  Rep.  296,  66  Pac. 
851;  Colon  v.  Lisk,  153  N.  Y.  188, 
60  Am.  St.  Rep.  609,  47  N.  E.  302; 
Hathorn  v.  National  Carbonic  Gas 
Co.  194  N.  Y.  326,  23  L.R.A,(N.S.) 
436,  128  Am.  St.  Rep.  555,  87  N.  E. 
504, 16  Ann.  Cas.  989;  State  v.  Wil- 
liams, 146  N.  C.  618,  17  L.R.A. 
(N.S.)  299,  61  S.  E.  61, 14  Ann.  Cas. 
.562;  Stout  v.  State,  86  Okla.  744,  45 
L.R.A.(N.S.)  884,  180  Pac.  553, 
.Ann.  Cas.  1916E,  858;  Sterritt  v. 


Young,  14  Wyo.  146,  4  L.R.A.(N.S.) 
169,  116  Am.  St.  Rep.  994,  82  Pac. 
946. 

The  law  of  North  Dakota  gives  to 
the  state  inspector  of  grades, 
weights,  and  measures  the  power  to 
establish  uniform  grades  for  grain, 
seeds,  or  other  agricultural  products 
for  the  state  of  North  Dakota,  with 
power  to  alter  and  modify  such 
grades.  In  the  order  establishing 
official  grades  for  grain  in  North 
Dakota,  effective  June  16,  1919,  the 
inspector  said  that  in  order  to  avoid 
the  confusion  of  a  double  standard 
and  a  dual  inspection  he  deemed  it 
advisable  to  adopt  the  grades  estab- 
lished by  the  Federal  government 
for  corn  and  all  classes  of  wheat  and 
oats.  The  inspector  under  the  law 
was  not  obliged  to  establish  these 
grades.  He  had  the  power  under 
the  law  to  establish  other  grades, 
and  his  successor  in  office  may  not 
be  of  the  same  opinion  as  to  this  du- 
ty to  establish  liie  Federal  grades  as 
the  grades  for  North  Dakota.  So  it 
clearly  appears  that,  although  the 
Federal  law  does  not  acquire  any  in- 
spection and  grading  of  grain  in 
North  Dakota,  still  by  virtue  of  the 
state  law  there  must  be  an  inspec- 
tion and  grading  within  the  state, 
and  the  law  gives  the  power  to  the 
inspector  to  bring  about  dual  in- 
spection and  grading.  The  fact 
that  the  present  inspector  estab- 
lished the  Federal  grade  is  a  mere 
incident,  and  does  not  relieve  the 
law  from  the  charge  of  creating  an 
additional  burden  to  interstate  com- 
merce from  those  required  by  the 
Federal  law.  We 
think  this  fact  Ttaill  \17  '~" 
alone  is  a  direct  ■^IISR^'  *~*» 
and  unreasonable 
burden  upon  interstate  commerce  in 
grain.  The  state  law  further  pro- 
vides that,  before  anyone  can  pur- 
chase a  bushel  of  grain  in  North 
Dakota,  he  must  first  obtain  a  li- 
cense to  do  so  and  pay  an  annual 
license  fee  of  $10,  and  he  must 
promise  in  his  application  for  l^e 
license  that  he  will  obey  and  enforce 
all  the  provisions  of  tiie  state  law. 
Can  interstate  commerce  carried  on 
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under  such  conditions  be  called 
free?  Supposing  every  state  in  the 
Union  should  pass  a  similar  law, 
what  would  become  of  the  United 
States  Grain  Standards  Act,  if,  in 
addition  to  the  inspection  and  grad- 
ing required  thereby,  each  state  had 
an  inspection  and  grading  law  of  its 
own,  to  which  interstate  commerce 
must  be  subjected? 

The  inspection  and  grading  of 
grain  in  interstate  conomerce  re- 
quires a  uniform  system  throughout 
the  United  States,  and  no  state  has 
the  authority  to  interfere  with  such 
system  established  by  the  United 
States.  The  state  law  empowered 
the  state  inspector  of  grades, 
weights,  and  measures  to  establish 
a  reasonable  margin  to  be  paid  by 
producers  of  grain,  by  warehouses, 
elevators,  and  mills.  The  margin 
as  used  in  the  statute  means  the  dif- 
ference between  the  Minneapolis  or 
Duluth  price  for  grain  and  the  price 
paid  the  producer  at  the  country 
elevator,  with  freight  from  the 
country  elevator  to  Minneapolis  or 
Duluth  added.  The  power,  then,  to 
establish  this  margin,  places  the 
wheat  buyer  or  elevator  in  the 
hands  of  IJie  inspector.  He  niay  es- 
tablish such  a  margin  as  will  allow 
the  wheat  buyer  to  make  a  profit,  or 
he  may  establish  it  so  that  he  will 
make  nothing.  The  inspector  for 
practical  purposes  controls  the  price 
the  wheat  buyers  shall  pay  for  the 
wheat.  It  is  said  the  law  only  em- 
powers the  inspector  to  establish  a 
reasonable  margin.  This  would 
raise  in  each  particular  case,  if  the 
wheat  buyer  was  not  satisfied  with 
the  margin,  the  question  as  to  what 
would  be  reasonable.  After  a  year 
or  two  of  litigation,  the  courts 
might  decide  what  was  a  reasonable 
margin;  but  what  would  this  deci- 
sion be  worth  to  the  wheat  buyer 
with  a  market  continually  chang- 
ing? This  is  another  direct  and  un- 
reasonable burden  upon  interstate 
conomerce.  The  state  statute  gives 
the  state  grain  inspector  authority 
to  regulate  and  control  the  market- 
ing of  all  grain  in  North  Dakota,  in- 
cluding authority  to  determine  the 
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price  which  must  be  paid  for  grain 
bought  in  the  state.  A  law  which 
has  this  effect  clearly  interferes 
with  interstate  commerce.  Cooley 
v.  Port  Wardens,  12  How.  299,  319, 
13  L.  ed.  996,  1004;  State  Freight 
Tax,  16  Wall,  232,  21  L.  ed.  146; 
Hall  V.  De  Cuir,  95  U.  S.  486,  24  L. 
ed.  647;  Mobile  County  v.  Kimball, 
102  U.  S.  691, 26  L.  ed.  238;  Glouces- 
ter Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158,  1 
Inters.  Com,  Rep.  382,  5  Sup.  Ct. 
Rep.  826;  Re  Schechter  (C.  C.)  4 
Inters.  Com.  Rep.  849,  63  Fed.  696; 
12  C.  J.  p.  12 ;  Haskell  v.  Cowham, 
109  C.  C.  A.  235,  187  Fed.  (8th  C.) 
403;  Globe  Elevator  Co.  v.  Andrew 
(C.  C.)  144  Fed.  871.  In  the  last 
case  cited  a  law  of  Wisconsin  re- 
quiring all  grain  sold  at  Superior, 
in  that  state,  to  be  in  accordance 
with  Wisconsin  weights  and  grades, 
was  held  invalid. 

The  state  law  also  specifically  re- 
quires the  wheat  buyer  to  pay  for 
the  dockage  contained  in  grain  at  a 
price  to  be  fixed  by  the  seller,  or  the 
return  of  the  dockage  itself  to  the 
seller,  and  this  the  buyer  must  do 
or  forfeit  his  license.  If  the  license 
is  canceled,  the  inspector  takes  pos- 
session of  the  elevi^r  and  operates 
the  same  without  compensation. 
The  existence  of  a  state  power  to 
regulate  public  warehouses  does  not 
establish  a  state  power  to  directly 
regulate  and  control  the  marketing 
of  grain  in  interstate  commerce,  and 
authorities  in  support  of  the  power 
to  regulate  warehouses  are  not  in 
point  The  two  leading  cases  upon 
the  power  to  regulate  warehouses 
and  the  distinction  between  this 
power  and  the  power  to  regulate 
commerce  are  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77,  and  Wabash, 
St.  L.  &  P.  R.  Co.  V.  Illinois,  118  U. 
S.  667,  30  L.  ed.  244,  1  Inters.  Com. 
Rep,  31,  7  Sup.  Ct.  Rep.  4.  The 
principles  established  by  these  cases 
were  followed  in  Budd  v.  New  York, 
148  U.  S.  617,  4  Inters.  Com.  Rep, 
46,  36  L,  ed.  247,  12  Sup.  Ct.  Rep. 
468;  Brass  v.  North  Dakota,  153  U. 
S.  391,  38  L,  ed.  767,  4  Inters.  Com. 
Rep.  670,  14  Sup.  Ct.  Rep.  867;  W. 
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W.  Cargrill  Co.  v.  Minnesota,  180  U. 
S.  462,  45  L.  ed.  619,  21  Sup.  Ct. 
Rep.  423;  Merchants'  Exch.  v.  Mis- 
soari,  248  U.  S.  365,  63  L.  ed.  300, 
39  Sup.  Ct.  Rep.  114.  While  the 
state  may  regulate  warehouses,  the 
Supreme  Court  in  the  Minnesota 
Rate  Case  (Simpson  v.  Shepard) 
230  U.  S.  352,  at  pages  398-400,  57 
L.  ed.  1511,  1540,  1541,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
739,  740,  Ann.  Cas.  1916A,  18,  said : 
"The  general  principles  governing 
the  exercise  of  state  authority  when 
interstate  commerce  is  affected  are 
well  established.  The  power  of 
Congress  to  regulate  commerce 
among  the  several  states  is  supreme 
and  plenary.  It  is  'complete  in  it- 
self, may  be  exercised  to  its  utmost 
extent,  and  acknowledges  no  limi- 
tations other  than  are  prescribed  in 
the  Constitution.'  Gibbons  v.  Og- 
den,  9  Wheat.  1, 196,  6  L.  ed.  23,  70. 
.  .  .  It  has  repeatedly  been  de- 
clared by  this  court  that  as  to  those 
subjects  which  require  a  general 
system  or  uniformity  of  regulation 
the  power  of  Congress  is  exclusive. 
In  other  matters,  admitting  of  di- 
versity of  treatment  according  to 
the  special  requirements  of  local 
conditions,  the  states  may  act  with- 
in their  respective  jurisdictions  un- 
til Congress  sees  fit  to  act.  .  .  . 
The  principle  which  determines 
this  classification  underlies  the  doc- 
trine that  the  states  cannot  under 
uiy  guise,  impose  direct  burdens  up- 
on interstate  commerce;  for  this  is 
but  to  hold  that  the  states  are  not 
permitted  directly  to  regulate  or  re- 
strain that  which  from  its  nature 
should  be 'under  the  control  of  the 
one  authority  and  be  free  from  re- 
striction, save  as  it  is  governed  in 
the  manner  that  the  national  legis- 
lature constitutionally  ordains." 

It  is  claimed  by  counsel  for  ap- 
pellees that  the  case  of  Merchants' 
Exch.  V.  Missouri,  supra,  compels  a 
decision  in  their  favor  in  the  case  at 
bar.  This  case  arose  under  a  ware- 
house statute  of  Missouri.  The 
statute  declared  that  in  cities  of 
more  than  75,000  inhabitants  all 
buildings  used  for  the  storage  or 


transferring  of  grain  of  different 
owners,  for  a  compensation,  should 
be  deemed  public  warehouses,  and 
it  prohibited  under  severe  penalties 
any  person,  corporation,  or  associa- 
tion other  than  a  duly  authorized 
and  bonded  state  weigher  to  issue 
any  weight  certificate  for  grain 
weighed  at  any  warehouse  or  ele^ 
vator  in  the  state  where  duly  ap- 
pointed and  qualified  state  weighers 
were  stationed,  or  to  make  any 
charge  for  such  weighing.  The  at- 
torney general  of  the  state  insti- 
tuted a  proceeding  in  the  nature  of 
quo  warranto  against  the  Mer- 
chants' Exchange,  a  Missouri  cor- 
poration. The  information  stated 
that  St.  Louis  was  a  city  of  more 
than  75,000  inhabitants,  tiiat  public 
weighers  of  grain  were  maintained 
there  at  all  public  warehouses  and 
elevators  in  compliance  with  the 
Missouri  law,  and  that  the  Mer- 
chants' Exchange,  in  violation 
thereof  and  in  abuse  of  their  cor- 
porate franchise,  maintained  a  bu- 
reau for  weighing  grain,  granting 
weight  certificates,  and  making 
charges  therefor.  One  of  the  de- 
fenses pleaded  by  the  Merchants' 
Exchange  was  that  the  Missouri 
statute  violated  the  commerce  clause 
of  the  Constitution.  OF  course  the 
mere  weighing  of  grain  and  grant- 
ing weight  certificates  had  nothing 
to  do  with  interstate  commerce,  and 
the  Supreme  Court  so  decided. 
There  was  an  additional  contention 
made  t^at  the  Missouri  statute  reg- 
ulating the  weighing  of  grain  was 
superseded  by  the  United  States 
Grain  Standards  Act,  referred  to  in 
this  opinion.  The  Supreme  Court, 
in  answering  this  contention,  stated 
that  the  act  related  exclusively  to 
the  establishment  by  the  Secretary 
of  Agriculture  of  standards  of  qual- 
ity and  condition ;  that  it  did  not  in 
any  way  refer  to  the  weighing  of 
grain.  The  language  quoted  above 
from  §  7  of  the  Grain  Standards 
Act  simply  provides  for  the  issuance 
of  a  license  to  ihe  state  inspector  by 
the  Secretary  of  Agriculture.  Con- 
gress did  not  intend  by  this  provi- 
sion to  constitute  the  state  a  part>- 
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ner  in  regulating  interstate  com- 
merce. T^  state  inspector  becomes 
a  United  States  -  inspector,  but  in 
North  Dakota  he  can  do  nothing  as 
such.  We  see  nothing  in  the  Mer- 
chants' Exchange  Case  that  affects 
the  present  case  in  any  way.  We  do 
not  stop  to  consider  whether  the  en- 
actment of  the  state  statute  was  an 
exercise  of  the  police  power  or  not, 
as  we  are  of  the  opinion  that  the 
subject-matter,  as  it  affects  inter- 
state commerce  in  grain,  is  within 
the  exclusive  jurisdiction  of  the 
United  States. 

There  remains  to  be  considered 
the  question  as  to  whether  the  state 
law  c(Hiflicts  with  the  United  States 
Grain  Standards  Act.  As  we  have 
said  with  reference  to  the  question 
as  to  whether  the  law  is  a  burden 
on  interstate  commerce,  so  we  say 
now,  that  if  the  purchase  of  grain  in 
North  Dakota  under  the  evidence  in 
this  case,  and  the  shipment  thereof 
to  the  terminal  markets  mentioned 
for  sale,  is  a  unit  in  interstate  com- 
merce, then,  of  course,  any  attempt 
to  resrulate  that  commerce  by  the 
state  of  North  Dakota  is  in  direct 
conflict  with  the  Grain  Standards 
Act,  wherein  Congress  sought  to  es- 
tablish a  uniform  system  for  the  in- 
spection and  grading  of  such  grain 
moving  in  interstate  commerce. 
^  ^,  ^  .  ,  Both  acte  ought  not 
SSS'e  V-i  "•""  to  be  and  cannot  be 
^idiUT  enforced       without 

confusion  and  em- 
barrassment, as  the  state  inspector 
declared.  Section  4  of  the  Grain 
Standards  Act,  heretofore  quoted, 
makes  it  unlawful  to  ship  or  deliver 
for  shipment  in  interstate  or  for- 
eign commerce  any  such  grain 
which  is  sold,  offered  for  sale,  or 
consigned  for  sale  by  grade,  unless 
the  grain  shall  have  been  inspected 
and  graded  by  an  inspector  licensed 
under  the  act.  By  the  second  pro- 
viso of  said  section  such  grain  may 
be  shipped  or  delivered  for  ship- 
ment in  interstete  or  foreign  com- 
merce without  inspection  at  point  of 
shipment  by  an  inspector  licensed 
under  the  act,  to  or  through  any 
place  at  which  an  inspector  licensed 
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under  the  act  is  located,  subject  to 
be  inspected  by  a  licensed  inspector 
at  the  place  to  which  shipped  or  at 
some  convenient  point  through 
which  shipped  for  inspection,  which 
inspection  shall  be  under  ^uch  rules 
and  regulations  as  the  Secretory  of 
Agriculture  shall  prescribe.  This 
proviso,  as  we  understond  it,  would 
authorize  a  shipment  of  grain  in  in- 
terstate commerce  from  a  point  in 
North  Dakoto  where  there  was  no 
licensed  inspector  under  the  Federal 
act  to  Minneapolis  or  Duluth,  in 
Minnesoto,  to  be  there  inspected  by 
a  Federal  inspector.  The  stote  law, 
however,  declares  that  one  may  not 
even  buy  a  bushel  of  wheat  for  ship- 
ment in  interstate  commerce  wi^- 
out  toking  out  a  license  to  do  so  and 
promising  to  obey  all  the  provisions 
of  the  stote  law  and  the  reguIati<His 
of  the  state  inspector,  and  the  wheat 
purchased  must  be  inspected  in 
North  Dakoto  and  again  at  Duluth 
or  Minneapolis.  This  brings  the 
two  laws  clearly  in  conflict,  if  they 
both  have  to  do  with  interstete  com- 
merce. 

As  we  have  said  before,  the  stote 
law  authorizes  the  stote  inspector  to 
estoblish  grades  for  grain,  and  the 
Secretory  of  Agriculture  by  the 
Grain  Standards  Act  is  vested  with 
the  same  power.  These  powers  are 
directly  in  conflict,  if  tiiey  both  re- 
late to  intorstote  commerce  in 
grain.  The  United  Stotes  Grain 
Standards  Act  provides  that  no  per- 
son licensed  by  tiie  Secretary  of 
Agriculture  to  inspect  or  grade 
grain,  during  the  term  of  such  li- 
cense or  employment,  shall  be  in- 
terested, financially  or  otherwise, 
directly  or  indirectly,  in  any  grain 
elevator  or  warehouse,  or  in  the 
merchandising  of  grain,  nor  shall  he 
be  in  the  employment  of  any  person 
or  corporation  owning  or  operating 
any  grain  elevator  or  warehouse. 
The  state  law  provides  that  the 
term  "deputy  inspector  of  grades, 
weighto,  and  measures,"  within  the 
meaning  of  the  law,  shjall  mean  any 
firm,  person,  company,  corporation, 
or  association  that  buys,  weighs, 
and  grades  grain,  seeds,  and  other 
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agricultural  products,  who  holds  a 
license  issued  therefor  by  the  state 
inspector  of  grades,  weights,  and 
measures.  Thus  one  law  requires 
that  the  inspector  shall  have  no  in- 
terest in  the  business,  and  the  other 
law  requires  that  he  shall.  Which 
law  is  to  prevail?  Certainly  the 
Federal  law,  if  the  business  is  inter- 
state commerce.  It  is  useless  to  dis- 
cuss further  the  matter  of  conflict, 
for  the  reason  that,  if  both  laws  re- 
late to  the  same  subject,  the  state 
law  attempts  to  regulate  something 
that  the  state  has  no  power  to  reg- 


ulate, and,  Congress  having  acted, 
the  state  law  is  in  direct  conflict 
with  the  Federal  law. 

It  is  our  opinion  that  the  state 
law  is  invalid  for  the  reasons  stat- 
ed, and  that  the  decree  below  should 
be  reversed,  and  the  case  remanded, 
with  directions  to  the  court  below  to 
issue  a  permanent  injunction,  as 
prayed  in  the  appellant's  complaint. 

Aflirmed  by  the  Supreme  Court  of 
the  United  States  February  27, 1922 
(U.  S.  Adv.  Ops.  1921-22,  p.  273) 
—  U.  S,  — ,  66  L.  ed.  — ,  42  Sup. 
Ct  Rep.  244). 


ANNOTATION. 

State  statute  in  relation  to  inspection  and  grading  of  grain  as  mlawfiil  burden 

on  interstate  conunerce. 


The  only  decision,  other  than  that  in 
t)ie_reported  case  (Farmers'  Grain 
Co.  V.  LANGHSfi,  ante,  148),  which 
passes  directly  on  the  question 
whether  a  state  statute  relative  to  the 
inspection  and  grading  of  grain  im- 
poses an  unlawful  burden  on  inter- 
state commerce,  is  Globe  Elevator  Co. 
v,  Andrew  (1906)  144  Fed.  871,  af- 
firmed in  (1907)  84  C.  C.  A,  376,  156 
Fed.  664.  In  that  case  a  Wisconsin 
statute  relating  to  the  inspection  of 
grain  was  held  to  be  invalid.  The 
statute  required  all  grain  stored  in 
warehouses  in  Superior  to  be  in- 
spected and  weighed  under  the  Wis- 
consin system,  although  practically  all 
of  the  grain  came  from  points  outside 
Wisconsin.  The  evident  purpose  of 
the  statute  was  to  supplant  the  pre- 
vious Minnesota  inspection,  which'  had 
been  attended  with  fraud  and  other 
abuses.  The  Minnesota  requirements 
as  to  the  inspection  and  grading  of 
grain,  and  those  of  Wisconsin  on  the 
same  subject,  were  in  many  respects 
affected  by  the  commercial  rivalry  of 
Duluth  and  Superior.  In  holding  that 
the  Wisconsin  statute  was  invalid  as  a 
burden  on  interstate  commerce,  the 
court  said:  "Interstate  commerce 
comprehends  intercourse  for  the  pur- 
poses of  trade,  including  transporta- 
tion, purchase,  sale,  and  exchange  of 
commodities  between  citizens  of  dif- 
ferent states,  and  the  power  to  regu- 


late it  embraces  all  the  instruments 
by  which  such  commerce  may  be  con- 
ducted. Hopkins  v.  United  States 
(1898)  171  U.  S.  597,  43  L.  ed.  290, 
19  Sup.  Ct.  Rep.  40;  Robbins  v.  Tax- 
ing Dist.  (1887)  120  U.  S.  497,  80  L. 
ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  592.  Any  agreement  which 
directly  operates  upon  the  sale,  trans- 
portation, and  delivery  of  an  article 
of  interstate  commerce,  by  preventing 
or  restraining  its  sale,  thereby  regu- 
lates such  commerce  to  that  extent,  and 
to  the  same  extent  trenches  upon  the 
power  of  the  national  legislature. 
.  .  .  The  sale  in  Minnesota  affects 
the  transportation  of  the  grain  from 
the  yard  in  Superior  by  determining 
its  place  of  delivery,  either  in  Duluth 
or  at  some  elevator,  warehouse,  or 
mill  in  Superior,  and  constitutes  a 
sale  in  one  state  for  transportation 
and  delivery  in  another.  The  attempt 
of  the  Wisconsin  statute  to  prescribe 
the  standard  of  sale  thus  appears  to 
be  a  regulation  of  commerce.  It  in- 
terferes with  and  attempts  to  destroy 
the  grades  on  which  the  purchaser  de- 
pends in  making  his  purchase  and 
succeeding  sale.  Anything  which  di- 
rectly obstructs  commerce  among  the 
states  should  be  subject  to  the  power 
of  Congress  in  the  regulation  of  that 
commerce.  .  .  .  It  is  also  clear  to 
me  that  so  important  a  matter  as  fix- 
ing the  grades  by  which  grain  in  in- 
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tentate  transportation  can  be  sold, 
and  without  which  it  cannot  be  sold 
on  any  large  scale,  admits  of  one  uni- 
form system  or  plan  of  regulation,  and 
only  one,  and  therefore  falls  within 
the  exclusive  power  of  Congress.  Cer- 
tainly it  cannot  readily  be  bought  and 
sold  according  to  two  systems  of  in- 
spection. It  cannot  be  bought  by  one 
and  sold  by  another.  Conflicting 
state  systems  would  only  obstruct. 
State  Freight  Tax  (1872)  15  Wall  (U. 
&)  243,  27  L.  ed.  146;  Welton  v.  Mis- 
souri (1875)  91  U.  S.  280,  23  L.  ed. 
847;  Henderson  v.  New  York  (1876) 
92  U.  S.  273,  23  L.  ed.  543.  Like  the 
regulation  of  tolls  on  an  interstate 
bridge,  the  fixing  of  a  standard  of 
sale  for  grain  moving  in  interstate 
commerce  admits  of  only  one  uniform 
system.  Covington  &  C.  Bridge  Co. 
V.  Kentucky  (1894)  154  U.  S.  204, 
38  L.  ed.  962,  4  Inters.  Com. 
Rep.  649,  14  Sup.  (Tt.  Rep.  1087. 
Because,  also,  the  control  of  this 
great  grain  trade  has  become  a  mat- 
ter of  rivalry  and  commercial  con- 
flict between  two  states,  and  agencies 
acting  under  their  respective  laws, 
leads  me  to  think  that  the  subject  is 
one  of  national,  and  not  state,  regula- 
tion. The  power  vested  in  Congress 
to  regulate  commerce  among  the 
states  was  designed'  to  prevent  com- 
mercial conflicts  among  them.'  Groves 
V.  Slaughter  (1841)  15  Pet.  (U.  S.) 
507,  10  L.  ed.  800.  'The  purpose  of 
committing  to  Congress  the  regulation 
of  commerce  was  to  insure  equality  of 
commercial  facilities,  by  preventing 
one  state  from  building  up  her  own 
trade  at  the  expense  of  sister  states.' 
Harlan,  J.,  dissenting,  in  Bowman  v. 
Chicago  &  N.  W.  R.  Co.  (1888)  125 
U.  S.  520,  31  L.  ed.  700,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062. 
Its  purpose  was  to  place  commerce 
beyond  interruption  or  embarrass- 
ment arising  from  conflicting  or 
hostile  state  regulations.  Southern 
S.  S.  Co.  V.  Portwardens  (1868)  6 
Wall.  (U.  S.)  82,  18  L.  ed.  750. 
It  was  to  prevent  unjust  and  in- 
vidious distinctions,  which  local 
jealousies  or  local  and  partial  views 
t>ressed  upon  the  public  attention  by 
the  advocates  for  the  adoption  of  the 
Constitution,  and  the  expositions  of 


that  instrument  by  the  Supreme  Court 
have  been  in  accordance  therewith. 
Veazie  v.  Moor  (1852)  14  How.  (U.  S.) 
574,  14  L.  ed.  546.  'It  is  undoubtedly 
true  that  among  the  reasons,  if  not 
the  strongest  reason,  for  placing  the 
power  in  Congress  to  regulate  in- 
terstate commerce,'  was  to  insure 
uniformity  of  regulation  against  con- 
flicting and  discriminating  state  legis- 
lation. Addyston  Pipe  &  Steel  Co.  v. 
United  States  (1899)  175  U.  S.  211, 
227,  228,  44  L.  ed.  136,  142,  143,  20 
Sup.  Ct.  Rep.  96.  D6e8  not  a  com- 
mercial conflict  exist  between  the 
agencies  of  the  two  states,  each 
struggling  to  maintain  necessarily 
antagonistic   systems    of   inspection? 

Is  not  Minnesota  building  up  her 
own  trade  in  grain  at  the  expense  of 
Wisconsin,  and  is  not  Wisconsin  fairly 
entitled  to  her  share?  And  is  not 
Wisconsin  attempting  to  get  not  only 
her  share,  but  complete  domination 
of  the  inspection,  weighing,  and 
sale  of  grain?  Both  systems,  as  I 
think,  should  be  held  to  fmount 
to  regulations  of  interstate  commerce, 
not  within  the  concurrent  powers  of 
state  and  nation,  but  exclusively  sub- 
ject to  congressional  control." 

In  the  reported  case  (Farmers' 
Grain  Co.  v.  Langer,  ante,  148),  the 
court  holds  to  be  invalid  a  statute  of 
North  Dakota  empowering  a  state 
grain  inspector  to  determine  the  of- 
ficial {Trades  of  grain  for  the  state,  it 
appearing  that  approximately  90  per 
cent  of  the  grain  raised  in  the  state 
is  transported  to  other  states,  and  that 
by  an  act  of  Congress  the  Secretary  of 
Agriculture  is  given  the  same  power 
with  respect  to  the  inspection  and 
grading  of  grain.  It  is  pointed  out  in 
this  decision,  as  it  was  in  Globe  Ele- 
vator Co.  V.  Andrews  (1906)  144  Fed. 
871,  supra,  that  the  inspection  and 
grading  of  grain  in  interstate  com- 
merce require  a  uniform  system 
throughout  the  United  States,  and  that 
no  state  has  the  authority  to  inter- 
fere with  such  a  system  established 
by  the  United  States.  In  regard  to 
the  contention  that  grain  does  not  be- 
come a  part  of  interstate  commerce 
merely  because  it  is  purchased  by  one 
who  intends   to  ship  it  outside  the 
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state,  the  court  holds  that  where  al- 
most all  of  the  grain  purchased  in  the 
state  is  shipped  to  points  outside  the 
state,  a  purchase  of  gr&in  by  one  who 
thereafter  transports  it  beyond  the 
state  boundary  is  a  part  of  interstate 
commerce. 

In  one  case,  however,  state  reerula- 
tions  as  to  the  weighing  of  grain  have 
been  sustained  by  the  Federal  Su- 
preme Court.  In  Merchants  Exch.  v. 
Missouri  (1919)  248  U.  S.  365,  63  L. 
ed.  300,  39  Sup.  Gt.  Rep.  114,  the  court 
upheld  a  Missouri  statute  providing 
for  the  inspection  and  weighing  of 
grain  at  elevators  and  warehouses, 
prohibiting  under  severe  penalties  any 
person,  corporation,  or  association 
other  than  a  duly  authorized  state 
weigher,  to  issue  apy  weight  certifi- 
cate, or  to  make  any  charge  for  such 
weighing  or  for  issuing  weight  cer- 
tificates at  places  where  state  weigh- 
ers were  maintained.  The  action  was 
brought  to  impose  a  fine  on  the  de- 
fendant for  maintaining  a  bureau  for 
weighing  grain,  granting  weight  cer- 
tificates, and  making  charges  therefor, 
in  violation  of  the  statute.  The  Su- 
preme Court  refused  to  uphold  the 
defendant's  contention  that  the  pro- 
hibition of  the  statute  as  applied  to 
grain  received  from  or  shipped  to 
points  without  the  state  burdened  in- 
terstate commerce,  and  was  therefore 
in  violation  of  the  commerce  clause 
of  the  Constitution.  As  is  mentioned, 
however,  in  the  reported  case  (Farm- 
ers' Grain  Co.  v.  Langer),  the  court 
did  not  consider  th$  provisions  of  the 
statute  with  respect  to  the  inspection 
of  grain,  but  only  its  provision  as  to 
weighing. 

In  State  v.  Minneapolis  &  N.  Ele- 
vator Co.  (1908)  17  N.  D.  23,  138  Am. 
St.  Rep.  691,  114  N.  W.  482,  the  court 
held  that  no  burden  on  interstate  com- 
merce was  imposed  by  a  statute  re- 
quiring certificates  of  the  weighmaster 
and  inspector  of  grain  purchased  in 
the  state,  to  be  given  to  the  purchas- 
er of  the  grain,  and  displayed  by  him 
In  a  conspicudus  place,  though  the 
grain  was  inspected  and  weighed  after 
being  shipped  outside  the  state.  The 
court  said :  "While  the  meaning  and 
purpose  of  the  law  is  somewhat  ob- 


scure, we  think  by  a  fair  and  reason- 
able construction  thereof  it  discloses 
that  the  legislative  purpose  was  to 
require  the  return  of  the  ofiicial.  cer- 
tificates only  in  cases  where,  in  the 
due  and  regular  course  of  business, 
such  certificates  are  issued  and  de- 
livered to  the  elevator  company.  As 
thus  construed,  we  see  no  constitu- 
tional objection  to  the  enactment  and 
enforcement  of  such  a  law.  .  .  .  We 
are  unable  to  perceive  how  the  neces- 
sary effect  of  the  act  in  question 
would  be  to  directly,  or  even  remote- 
ly, interfere  with  interstate  commerce. 
It  is  well  settled  that  a  state  statute 
requiring  inspection  of  property,  the 
subject  of  interstate  commerce,  does 
not  violate  the  commerce  clause  of  the 
Federal  Constitution.  Patapsco  Guano 
Co.  v.  Board  of  Agriculture  (1898) 
171  U.  S.  345,  361,  43  L.  ed.  191,  197, 
18  Sup.  Ct.  Rep.  862;  Territory  ex  rel. 
McLean  v.  Denver  &  R.  G.  R.  Co. 
(1904)  12  N.  M.  425,  78  Pac.  74,  79 
Pac.  295;  Globe  Elevator  Co.  v.  An- 
drews (1906;  C.  C.)  144  Fed.  880; 
State  V.  Edwards  (1905)  94  Minn.  225, 
69  L.RA.  667, 102  N.  W.  697.  In  Globe 
Elevator  Co.  v.  Andrews  (Fed.)  supra. 
Judge  Sanborn,  after  citing  numerous 
decisions  of  the  Supreme  Court  of  the 
United  States,  says:  'Uiider  these 
precedents,  it  seems  clear  that  the 
Wisconsin  legislature  might  lawfully 
prevent  fraudulent  changes  of  grades, 
arbitrary  or  fraudulent  "dockage" 
practised  by  warehousemen,  and  ship- 
ping out  at  a  higher  grade  than  that 
on  which  the  grain  was  taken  in.  Such 
regulations  would  be  in  aid  and  fur- 
therance of  commerce,  by  protecting 
the  rights  of  both  buyer  and  seller. 
Thus  many  objections  to  the  Minne- 
sota system,  and  frauds  practised  un- 
der it,  might  be  cured.  Such  regula- 
tions, although  indirectly  affecting 
interstate  commerce,  would  l>e  wholly 
local  in  their  character,  and  would 
undoubtedly  be  sustained.  Such  regu- 
lations might  even  include  inspection 
and  weighing  for  the  purpose  of  de- 
tecting and  punishing  fraud,  prevent- 
ing changes  of  grades,  fraudulent 
dockage,  storage,  and  resale  on  the 
weights  found  before  such  dockage 
occurred,  etc.    All  this  would  be  lo- 
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eal  resrulation,  to  protect  the  public 
from  fraud  and  imposition,  and  as- 
such  would -not  be  unlawful  regula- 
tion of  interstate  commerce.'    Inspec- 


tion laws  being  constitutional,  as  a     constitutional." 


legitimate  exercise  of  the  police  pow- 
er of  the  state,  it  is  entirely  clear  that 
a  law  requiring  the  result  of  such  in- 
spection to  be  made  public  is  also 


W.  S.  R. 


CHARLES  S.  LEDVINKA,  Appt., 

V. 

HOME  INSURANCE  COMPANY  OF  NEW  YORK. 

Maryland  Court  of  Appeals— If ovemJier  17,  1921. 
(_  Md.  — ,  il5  Atl.  596.) 

Insoranee  -^  theft  of  car  —  misuse  by  chaaflfear. 

1.  The  mere  fact  that  a  chauifeur  who,  after  giving  a  purchaser  of  an 
automobile  a  lesson  in  driving  it  and  being  told  to  return  with  the  car 
later  in  the  day,  drives  the  car  away  on  an  errand  of  his  own,  during 
which  the  car  is  wrecked  and  he  is  killed,  does  not  establish  his  theft  of  the 
car  within  the  meaning  of  a  policy  insuring  the  owner  against  theft. 

[See  note  on  this  question  beginning  on  page  171.] 


Mastw  and  servant  —  onployer  of 
chauffeur  instructing  purchaser  of 
car  —  responsibility  for  theft. 
2.   A   chauffeur  furnished   by  the 
seller  of  an   automobile  to  instruct 
the  purchaser  how  to  run  the  car  as 
part  of  the  consideration  for  the  pur- 
chase price  is  not  in  the  employ  of 
the  purchaser  when  he  has  been  sent 
by  tiie  seller  with  the  car  to  give  a 
lesson,  so  as  to  prevent  his  misappro- 
priation of  the  car  being  theft,  al- 
though the  buyer  had  given  him  tips 
for  his  services. 

[See  18  R.  G.  L.  493,  494.] 


Insurance  —  theft  —  warranty  of  title 

—  conditional  sale. 

8.  One  who  has  purchased  an  auto- 
mobile under  a  conditional-sale  con- 
tract by  which  title  is  reserved  in  the 
vendor  to  secure  notes  for  purchase 
money  is  not  the  unconditional  and 
sole  owner  of  the  car  within  the  mean- 
ing of  a  clause  in  a  policy  insuring 
the  car  against  theft,  although  he  pays 
the  notes  as  they  mature  after  the  car 
is  stolen,  and  therefore  a  warranty  of 
such  ownership  avoids  the  policy. 

[See  14  R.  C.  L.  1059;  see  also  note 
in  14  A.L.R.  219.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Baltimore  City  Court 
(Ambler,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  an  automobile  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Simon  Silverberg  for  appellant.     88   Misc.   48,   150  N.  Y.   Supp.  457; 

Messrs.  Hilary  W.  Cans  and  W.  Cal-     Valley  Mercantile  Co.  v.  St.  Paul  F.  & 


Tin  Chesnnt,  for  appellee 

The  evidence  doeiS  not  show  a  theft 
of  the  automobile  within  the  meaning 
of  the  policy. 

Hartford  Fire  Ins.  Co.  v.  Wimbish, 
12  Ga.  App.  712^  78  S.  E.  265;  Phoenix 
Assur.  Co.  V.  Eppstein,  73  Fla.  991, 
IJEt.A.19l7F,  540,  75  So.  637;  Michigan 
Commercial  Ins.  Co.  v.  Wills,  67  Ind. 
App.  256, 106  N.  E.  725;  Stuht  v.  Mary- 
land Motor  Car  Ins.  Co.  90  Wash.  576, 
166  Pac.  567;  Rush  v.  Boston  Ins.  Co. 


M.  Ins.  Co.  49  Mont.  430,  L.R.A.1915B, 
327,  143  Pac.  559,  Ann.  Gas.  1916A, 
1126;  Kansas  City  Regal  Auto  Co.  v. 
Old  Colony  Ins.  Co.  187  Mo.  App.  514, 
174  S.  W.  153;  Worthington  v.  State, 
58  Md.  403,  42  Am.  Rep.  338;  Canton 
Nat.  Bank  v.  American  Bonding  & 
Trust  Co.  Ill  Md.  41  73  Atl.  684,  18 
Ann.  Gas.  820;  Williams  v.  United 
States  Fidelity  &  6.  Co.  106  Md.  490, 
66  Atl.  496;  Gunn  v.  Globe  &  R.  F. 
Ins.  Co.  24  Ga.  App.  615,  101  S.  E. 
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691;  Bitrus  v.  Pacific  Coast  Casualty 
Co.  145  Mo.  App.  170,  129  S.  W.  982. 

Plaintiff  cannot  recover,  because  at 
the  time  of  the  alleged  theft  the  driver 
was  in  the  service  or  employment  of 
tii6  ftsstirfid 

Schmid  v.  Heath,  173  III.  App.  649; 
Rydstrom  v.  Queen  Ins.  Co.  137  Md. 
349,  14  A.L.R.  212,  112  Atl.  686. 

Plaintiff  cannot  recover,  because  at 
the  time  of  the  issuai)ce  of  the  policy 
the  automobile  had  not  been  fully  paid 
for  by  him,  and  the  legal  title  thereto 
was  still  reserved  by  and  remained  in 
the  vendor. 

Westchester  F.  Ins.  Co.  v.  Weaver, 
70  Md.  536,  5  L.R.A.  478,  17  Atl.  401, 
18  Atl.  1034;  Ballard  v.  Globe  &  R.  F. 
Ins.  Co.  237  Mass.  34,  129  N.  E.  290; 
Springfield  F.  &  M.  Ins.  Co.  v.  Chand- 
lee,  41  App.  D.  C.  209. 

Oflfatt,  J.,  delivered  the  opinion  of 
the  court: 

Charles  S.  Ledvinka,  on  December 
19,  1919,  purchased  from  the  Colo- 
nial Garage  &  Repair  Company  of 
Baltimore  a  secondhand  automobile 
for  $800  and  certain  additional 
equipment  for  $200,  of  which  sums 
he  paid  $400  in  cash  and  gave  notes 
for  tile  balance.  The  contract  for 
the  sale  of  the  automobile  contained, 
among  others,  this  clausie:  "It  is 
understood  and  agreed  that  title  of 
ownership  of  car  .  .  .  does  not 
pass  to  me  until  final  cash  payment 
is  made." 

After  purchasing  the  car  Led- 
vinka took  out  an  insurance  policy 
from  the  Home  Insurance  Company 
of  New  York,  the  appellee  in  this 
case,  insuring  him  to  the  extent  of 
$1,000  against  its  loss  through 
"theft,  robbery,  or  pilferage."  This 
policy  was  issued  upon  the  condi- 
tion that  it  should  be  "null  and 
void"  if  tiie  assured's  interest  in  the 
car  were  "other  than  unconditional 
and  sole  ownership,"  or  if  it  were 
"encumbered  by  any  lien  or  mort- 
gage," except  as  stated  in  a  warran- 
ty contained  in  the  policy. 

At  the  time  the  appellant  bought 
the  automobile,  the  vendor  agreed 
to  "give  him  a  man  to  teach  him 
how  to  drive  it,"  and  John  C.  Alder- 
hardt,  the  chauffeur  furnished  by 
the  company  under  that  agreement 
brought  the  car  to  the  appellant's 


home  four  or  five  times,  and  gave 
him  lessons  in  driving  it,  and  on 
one  of  these  occasions  the  appellant 
directed  Alderhardt  to  bring  the 
automobile  to  his  home  on  Sunday, 
January  11,  1920,  for  another  les- 
son. The  chauffeur  was  to  bring 
the  automobile  from  the  garage  of 
the  Colonial  Garage  &  Repair  Com- 
pany, where  it  had  remained  from 
the  time  appellant  had  purchased  it 
from  that  company.  The  chauffeur 
came  on  that  day  at  about  10  o'clock 
in  the  morning,  and  was  with  the 
plaintiff  in  the  automobile  for  about 
two  hours,  teaching  him  how  to  op- 
erate it.  It  was  then  agreed  be- 
tween them  that  '  the  '  chauffeur 
should  return  with  the  car  at  2 
o'clock  in  the  same  afternoon  to  give 
the  appellant  a  final  lesson.  Alder- 
hardt did  not  come  at  the  hour 
named,  and  the  appellant  was  later 
told  that  the  car  had  been  wrecked, 
and  Alderhardt,  the  chauffeur,  fa- 
tally injured  in  an  accident  on  the 
Annapolis  road  some  time  during 
that  afternoon. 

After  he  learned  of  the  damage 
to  his  automobile  the  plaintiff  filed 
with  the  appellee  a  claim  for  the 
loss  he  had  suffered,  on  the  theory 
IMt  the  chauffeur  had  stolen  the 
car,  and  that  the  loss  was  therefore 
covered  by  the  policy  of  insurance. 
The  insurance  company  refused  to 
pay  the  claim,  and  the  plaintiff  then 
instituted  this  action  in  the  Balti- 
more cily  court  to  recover  the 
amount  he  claimed  to  be  due  him 
under  the  policy.  At  the  close  of  the 
plaintiff's  case,  the  jury,  under  the 
direction  of  the  court,  returned  a 
verdict  for  the  defendant,  and  from 
the  judgment  entered  on  that  ver- 
dict this  appeal  was  taken. 

The  only  question  presented  by 
the  record  for  olir  consideration  is 
whether  under  the  facts  stated  the 
plaintiff  was  entitled  to  recover  in 
that  suit  against  the  defendant. 
There  were  set  up  three  defenses  to 
the  appellant's  claim, — one,  that  the 
car  had  not  been  stolen  at  all ;  two, 
that,  if  stolen,  the  theft  was  com- 
mitted by  a  person  in  the  assured's 
employment;  and  three,  that  at  the 
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time  the  policy  was  issued  the  ap- 
pellant did  not  have  the  legal  title 
to  the  automobile,  and  the  policy 
was  for  that  reason  void,  because 
the  appellant  had  taken  it  upon  the 
expressed  condition  that  it  should 
be  "null  and  void"  if  his  interest  in 
the  automobile  were  other  than  un- 
conditional or  sole  ownership,  or  if 
it  was  when  the  policy  issued,  or 
afterwards  became,  encumbered  by 
any  lien  or  mortgage,  except  as  stat- 
ed in  the  assured's  warranty,  which 
warranty  was  that  it  was  "fully 
paid  for  by  him  and  was  not  mort- 
gaged or  otherwise  encumbered," 
whereas  in  fact  the  legal  title  to  it 
had  been  retained  by  the  Colonial 
Garage  &  Repair  Company  to  insure 
the  payment  of  the  balance  of  the 
purchase  money  due  on  it. 

Because  of  its  relation  to  the  oth- 
er questions  we  will  first  consider 
the  proposition  that  Alderhardt 
was  in  Ledvinka's  employment. 
There  is  nothing  in  the  record  to 
sustain  the  contention  that  he  was 
so  employed.  It  is  true  that  the 
proprietor  of  the  company  from 
which  Ledvinka  bought  the  car  tes- 
tified that  Alderhardt  was  not  in 
his  employ  on  the  day  in  question, 
but  the  company  had  sent  him  to 
Ledvinka  in  accordance  with  its 
understanding  to  furnish  him  a 
chauffeur  to  teach  him  how  to  op- 
erate the  car,  which  undertaking 
was  a  part  of  the  consideration  for 
the  purchase  of  the  car.  The  mere 
fact  that  Ledvinka  gave  him  "tips" 
did  not  make  the  chauffeur  his  em- 
ployee, any  more  than  would  the 
casual  tipping  of  a  railway  porter 
by  a  passenger  make  the  porter  the 
passenger's  employee.  Alderhardt 
was  intrusted  with  the  car  by  the 
company,  and  by  it  sent  to  perform 
_,    ^  a    promise    it    had 

2~««*"*  made,    that    is,    to 

35SffeS  *'  teach  the  purchaser 
iaatraetiBs  of    the    automobile 

■""•"""  •'  how  to  drive  it ;  and 
for  the  purposes  of 
this  case  it  must  be 
assumed  that  Alderhardt  was  its 
agrat,  and  not  in  the  sendee  or  em- 
ployment of  Ledvinka. 


■fbiiitr  i«r 
tkeft. 
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.  "Service"  and  "employment"  are 
words  commonly  and  constantly 
used,  "and  therefore  ought  to  be  re- 
ceived as  understood  in  common 
parlance"  (20  C.  J.  1245),  and  when 
so  received  are  generally  associated 
with  the  idea  of  selection  and  com- 
pensation. But  neither  of  those 
elements  can  be  found  in  the  rela- 
tion between  Ledvinka  and  Alder- 
hardt. Alderhardt  was  selected  by 
the  garage  company,  and  if  compen- 
sated at  all  was  compensated  by  it. 
The  object  of  his  employment  was 
the  instruction  of  Ledvinka,  who 
neither  selected  nor  compensated 
him  for  the  employment.  Alder- 
hardt was  not,  therefore,  either  in 
the  service  or  the  emplojrment  of 
Ledvinka.  McCluskey  v.  Crom- 
well, 11  N.  Y.  593,  599. 

Assuming  then,  under  the  cir- 
cumstances of  this  case,  that  Alder- 
hardt was  not  in  the  employment  or 
service  of  the  appellant,  the  remain- 
ing questions  to  be  considered  are 
.  whether  the  policy  of  insurance  up- 
on which  this  action  was  brought 
was  a  valid  and  subsisting  contract 
at  the  time  the  loss,  of  which  the  ap- 
pellant complains,  occurred,  and,  if 
so,  whether  that  loss  was  due  to 
"theft,  robbery,  or  pilferage." 

The  uncontradicted,  and  indeed 
the  only,-  testimony  in  the  case 
shows  that  the  appellant  bought  the 
automobile  on  December  11,  1919, 
under  a  contract  of  conditional  sale, 
under  the  terms  of  which  the  legal 
title  to  it  was  to  remain  in  the  ven- 
dor until  the  balance  of  the  pur- 
cliase  money  was  paid.  This  bal- 
ance consisted  of  $400,  and  was  evi- 
denced by  four  promissory  notes 
each  for  one  $100,  payable  in  30,  60, 
90,  and  120  days  after  date.  These 
payments  he  made  as  they  became 
due.  In  the  policy  of  insurance,  the 
term  of  which  was  from  December 
81,  1919,  to  December  31,  1920,  the 
assured  agreed  that  the  policy  should 
be  "null  and  void"  if  his  interest  in 
the  property  assured  were  other 
l^an  "unconditional  or  sole  owner- 
ship," or  if  it  were  encumbered  by 
any  lien  or  mortgage  except  as  stat- 
ed in  "warranty  No.  5  or  otherwise 
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indorsed"  on  the  policy.  In  "war- 
ranty No.  5"  it  was  stated  that  the 
automobile  was  "fully  paid  for  by 
the  assured/'  and  was  not  mort- 
gaged or  otherwise  encumbered  ex- 
cept as  follows, — "no  exception." 
From  the  appellant's  own  testimony 
he  paid  the  notes  given  for  the  in- 
stalments of  the  unpaid  balance  of 
the  purchase  money  "as  they  ma- 
tured." None  of  them  matured, 
however,  until  after  the  insurance 
policy  issued,  and  therefore  at  the 
time  it  issued  Ledvinka  was  not  the 
unconditional  and  sole  owner  of  the 
j^^  car,     because     the 

theft— waramntr  vendor  held  the  le- 
Sltl'o'i^S*^;.  «al  title  to  it  to  in- 
sure  the  payment  of 
the  balance  of  the  purchase  money. 
If  the  language  of  the  policy  has  any 
meaning  at  all,  and  if  the  provisions 
of  the  contract  are  to  be  given  any 
effect,  in  the  absence  of  any  testi- 
mony tending  to  show  that  the  war- 
ranties and  representations  as  to 
the  assured's  interest  in  the  car 
were  made  under  circumstances 
from  which  it  could  be  inferred 
that  they  were  induced  by  fraud, 
surprise,  or  mistake,  it  follows  that 
the  effect  of  the  misrepresentations 
to  which  we  have  referred  was  to 
annul  and  avoid  the  policy.  For 
while  there  is  some  conflict  in  the 
decisions  elsewhere  as  to  whether 
the  purchaser  of  personal  property 
under  a  conditional  contract  of  sale 
is  the  sole  and  unconditional  owner 
thereof  (20L.R.A.(N.S.)  779, note), 
there  can  be  no  question  as  to  the 
rule  in  force  in  this  state  since  the 
decision  in  Westchester  F.  Ins.  Co. 
V.  Weaver,  70  Md.  542,  5  L.R.A. 
478,  17  Atl.  402,  in  which  this  court 
said;  "The  sale  by  Willig  &  Com- 
pany to  the  plaintiff  was  a  condi- 
tional sale,  and  the  title  did  not  vest 
in  the  plaintiff  until  all  the  condi- 
tions had  been  complied  with,  and 
he  was  not,  as  the  policy  expressly 
required  him  to  be,  the  uncondition- 
al owner  of  it  at  the  time  of  the  in- 
surance. The  clause  in  the  instru- 
ment of  sale  which  requires  the 
plaintiff  to  pay  the  full  value,  in  case 
of  the  destruction  by  fire,  does  not 


affect  the  question.  The  terms  of 
the  policy  required  him  to  be  the 
unconditional  owner,  at  the  time  of 
tiie  insurance,  and  this,  it  appears, 
he  was  not." 

And  while  there  is  some  conflict 
in  the  decisions  the  weight  of  au- 
thority supports  that  view.  Bal- 
lard V.  Globe  &  R.  F.  Ins.  Co.  237 
Mass.  84,  129  N.  E.  290;  Springfield 
F.  &  M.  Ins.  Co.  V.  Chandlee,  41 
App.  D.  C.  209;  14  R.  C.  L.  1059; 
Insurance  Co.  of  N.  A.  v.  Erickson, 
50  Fla.  419,  2  L.R.A.(N.S.)  512,  111 
Am.  St.  Rep.  121,  39  So.  495,  7  Ann. 
Cas.  499. 

But  even  if  it  could  be  assumed 
that  the  policy  was  in  force  at  the 
time  the  appellant  suffered  the  loss 
for  which  he  seeks  to  recover  in  this 
case,  the  action  could  not  be  main- 
tained, because  the  record  contains 
no  evidence  to  support  his  conten- 
tion that  his  loss  was  due  to  the 
"theft,  robbery,  or  pilferage"  of  the 
automobile  referred  to.  The  words 
"theft,"  "robbery,"  and  "pilferage" 
all  describe  some  form  of  larceny. 
"Theft"  is  a  "popular  term  for  lar- 
ceny" (Bouvier's  Law  Diet.;  Hoch- 
heimer,  Crim.  Law,  IJ  355)  ;  "rob- 
bery" is  larceny  from  the  person, 
accompanied  by  violence  or  by  put- 
ting in  fear  (1  Leach,  C.  L.  195; 
Com.  V.  Humphries,  7  Mass.  242)  ; 
while  "pilferage"  means  stealing 
(Becket  v,  Sterrett,  4  Blackf.  499, 
500)  or  petty  larceny  (Bouvier's 
Law  Diet.).  Larceny  has  been  de- 
fined as  the  "fraudulent  taking  and 
carrying  away  of  a  thing  without 
claim  of  right,  with  the  intention  of 
converting  it  to  a  use  other  than 
that  of  the  owner  without  his  con- 
sent." 2  Whart  Crim.  Law  1313, 
11th  ed.  It  is  essential  to  the  crime 
of  larceny  that  there  be  a  fraud- 
ulent taking  from  the  possession  of 
another,  without  his  consent. 
Worthington  v.  State,  58  Md.  403, 
42  Am.  Rep.  338;  Canton  Bank  Co. 
v.  American  Bonding  &  Trust  Co. 
Ill  Md.  45,  73  Atl.  684,  18  Ann. 
Cas.  820;  Williams  v.  United  States 
Fidelity  &  G.  Co.  105  Md.  490,  66 
Atl.  495. 
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Applying  these  principles  to  the 
facts  before  us,  we  cannot  say  that 
-<h.r*  .r  — ^  Alderhardt's  action 
■tiaaw  br  m  driving  the  car 

•'"■"••'•  on    the    Annapolis 

road  on  the  day  in  question  amount- 
ed in  law  to  larceny.  His  posses- 
sion of  it  was  that  of  a  bailee,  and 
not  that  of  a  servant,  and  its  pos- 
session had  been  intrusted  to  him 
both  by  the  appellant  and  the  ga- 
rage company,  and  it  does  not  ap- 
pear that  he  committed  any  fraud 
in  obtaining  such  possession;  and 
as  the  general  rule  is  that,  in  order 
to  convict  of  larceny  under  such 
circumstances,  it  is  necessary  to 
prove  a  "fraudulent  intention  on  the 
part  of  the  accused  at  the  time  of 
the  bailment,  by  which  fraud  he  ob- 
tained such  special  possession" 
(Whart  Crim.  Law,  11th  ed.  1418), 
it  follows  that  his  act  did  not  con- 
stitute larceny.  When  the  appellant 
dismissed  Alderhardt  at  12  o'clock, 
he  did  not  tell  him  to  take  the  car 
back  to  the  garage,  but  only  told 
him  to  return  with  it  at  2  o'clock  in 
llie  afternoon;  that  is,  he  left  it  in 
Alderhardt's  possession,  without 
giving  him  any  directions  at  all  as 
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to  where  the  car  was  to  be  taken  or 
what  was  to  be  done  with  it  during 
that  time,  but  left  those  matters  to 
the  discretion  of  the  chauffeur ;  and, 
while  the  chauffeur  abused  the  con- 
fidence thus  placed  in  him,  and  used 
the  property  intrusted  to  his  care 
for  his  own  pleasure,  his  conduct, 
while  wrongful  and  reprehensible, 
did  npt  amount  in  law  to  larceny, 
in  the  absence  of  any  evidence  tend- 
ing to  show  an  intention  of  stealing 
the  car;  and,  while  he  acted  in  a 
reckless  and  wanton  disregard  of  the 
appellant's  rights  and  interests,  it 
does  not  appear  that  he  did  so  with 
any  expectation  of  personal  gain,  or 
that  he  intended  to  permanently 
convert  the  automobile  to  his  use. 

Under  such  circumstances,  in  our 
opinion,  tlie  appellant  failed  to  show 
that  the  loss  of  which  he  complains 
was  due  to  the  "theft,  robbery,  or 
pilferage"  of  the  automobile.  Gunn 
V.  Globe  &  R.  F.  Ins.  Co.  24  Ga.  App. 
615,  101  S.  E.  691. 

Finding  no  error  in  the  rulings  of 
the  lower  court,  the  judgment  ap- 
pealed from  will  be  affirmed. 

Judgment  affirmed,  with  costs  to 
the  appellee. 


ANNOTATION. 
Insurance  againat  theft  of  antomobOe. 


I.  Formation  of  contract,  171. 
II.  Meaning  of  "theft,  robbery,  or  pil- 
ferage" as  used  in  policy,  171. 

III.  Persons    whose    acts    are    insured 

against,  172. 

IV.  Interests  and  property  covered;  as- 

signment; transfer,  172. 
V.  Title  and  ownership,  173. 
VI.  Description  of  car,  174. 

/.  FormaUon  of  contract. 

(No  later  decisions  herein.  For 
earlier  cases,  see  annotation  in  14 
A.L.R.  215.) 

I/.  Meaning  of  theft,  robbery,  or  pilfer- 
age as  need  in  policy. 

(Supplementing  annotation  in  14 
A.L.R.  215.) 

The  loss  was  held  not  due  to  "theft, 
robbery,  or  pilferage,"  as  a  matter  of 
law,  in  the  reported  case  (Ledvinka 


VII.  Proofs  of  loss,  174. 
VIII.  Recovery  of  car  as  affecting  insur- 
ance, 176. 

(Jlo  later  deoMotu  liereln.) 
IX.  Damages,  176. 

X.  Evidence  of  loss  or  damage,  176. 
(Wo  later  deoUiont  herein.) 

XI.  Prohibited  use,  176. 

V.  Home  Ins.  Co.  ante,  167),  where  the 
insured,  after  having  been  out  with 
the  chauffeur  furnished  by  the  com- 
pany from  whom  he  purchased  the  car, 
directed  him  to  return  at  a  certain 
hour  for  another  lesson,  and  the 
chauffeur,  instead  of  taking  the  car 
to  the  garage,  went  for  a  pleasure  ride, 
during  which  the  car  was  wrecked. 

In  Security  Ins.  Co.  v.  Sellers-Sam- 
mons  Signor-Motor  Co.  (1921)  —  Tex. 
Civ.  App.  — ,  285  S.  W.  617,  where  a 


Digitized  by 


Google 


172 


AMERICAN  JjAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


prospective  purchaser  of  an  automo- 
bile, who  had  given  a  check  as  pay- 
ment, was  allowed  to  take  a  car  to 
learn  how  to  run  it  while  the  validity 
of  the  check  was  being  investigated, 
and  he  disappeared  with  it,  there  was 
held  to  be  a  theft  of  the  car  within 
the  meaning  of  a  theft  policy,  it  ap- 
pearing that  the  statute  provided  that 
any  person  having  possession  of  per- 
sonal property  of  another  by  virtue  of 
a  contract  of  hiring,  or  borrowing,  or 
other  bailment,  who  should,  without 
the  consent  of  the  owner,  fraudulently 
convert  such  property  to  his  own  use 
with  intent  to  deprive  the  owner  of 
the  value  of  the  same,  should  be 
guilty  of  theft. 

III.  Persons   whose  acts  are   insured 
against, 

(Supplementing  annotation  in  14 
A.L.R.  218.) 

A  chauffeur  furnished  by  the  seller 
of  an  automobile  to  instruct  the  pur- 
chaser how  to  run  the  car  as  a  part  of 
the  consideration  for  the  purchase 
price  was  held  in  the  reported  case 
(Ledvinka  v.  Home  Ins.  Co.  ante, 
167)  not  in  the  insured's  "service" 
or  "employment,"  although  the  latter 
had  given  the  chauffeur  tips  for  his 
services. 

If.  Interests  and  property  covered;  as- 
signment; transfer. 

See  Milwaukee  Mechanics'  Ins.  Co. 
V.  Weathered  (1921)  — Tex.  Civ.  App. 
— ,  234  S.  W.  568.    Set  out  infra,  VI. 

In  Indemnity  Co.  of  America  v. 
Mahaffey  (1921)  —  Tex.  Civ.  App.  — , 
231  S.  W.  861,  where  the  plaintiff  al- 
leged that  on  a  certain  date  the  de- 
fendant issued  a  theft  policy  covering 
an  automobile  to  a  third  person;  th^t 
the  plaintiff  purchased  the  car  from 
such  person;  that  four  days  later  it 
was  stolen;  that  at  the  time  of  pur- 
chase the  policy  was  in  the  possession 
of  a  certain  bank  which  was  in- 
structed to  have  it  transferred  to  the 
plaintiff,  which  it  agreed  to  do,  and 
which  he  believed  it  did, — it  was  held 
that  the  petition  was  subject  to  a  gen- 
eral demurrer,  and  not  sufficient  to 
support  a  default  judgment,  the  court 
stating  that  if  the  insurer  was  liable 
to  the  plaintiff  it  would  be  so  only  by 


reason  of  the  insurance  contract,  and 
thatthis  was  made  with  a  third  person, 
a  stranger  to  the  suit,  and  that,  so  far 
as  the  petition  showed,  the  policy  was 
never  transferred  or  assigned  to  the 
plaintiff,  and  that  no  contract  or  priv- 
ity of  contract  between  him  and  the 
insurer  was  alleged. 

In  Security  Ins.  Co.  v.  Seller-Sam- 
mons  Signer  Motor  Co.  (1921)  —  Tex. 
Civ.  App.  — ,  235  S.  W.  617,  the  burden 
was  held  to  be  on  the  insured  of 
showing  that  the  car  had  not  passed 
out  of  his  possession  within  the  mean- 
ing of  a  tiieft  policy  issued  to  auto^ 
mobile  dealers,  providing  that  it 
should  continue  until  the  property  was 
delivered  to  the  purchaser,  or  until  it 
passed  out  of  the  possession  of  the  in- 
sured. 

It  was  held  in  the  Sellers  Case 
(Tex.)  supra,  that  the  car  had  not 
passed  out  of  the  insured's  possession 
within  the  meaning  of  the  above  pro- 
vision, where  a  prospective  purchaser 
who  had  given  a  check  for  the  pur- 
chase price  was  permitted  to  take  the 
car  for  the  purpose  of  learning  to 
drive  it,  while  the  validity  of  the 
check  was  being  investigated,  and  he 
disappeared  with  it.  The  court  said: 
"We  do  not  believe  that  the  term  'pos- 
session,' occurring  in  the  expression 
'or  until  same  otherwise  passes  out 
of  the  possession  of  the  assured,'  used 
in  T  3  of  the  policy  to  denote  when 
the  policy  on  any  car  would  expire, 
should  be  construed  as  applying  to 
and  comprehending  the  possession 
which  plaintiffs  delivered  to  Thedford 
on  the  morning  of  the  day  he  s'^' "e  the 
car,  and  prior  to  such  theft,  'ji..,  pos- 
session so  delivered  was  in  a  very 
qualified  and  limited  sense ;  it  was  in- 
tended and  understood  to  be  tempo- 
rary only,  with  the  distinct  recognition 
of  the  plaintiff's  right  to  retake  the 
property  at  any  time,  and  at  all  events 
to  be  only  of  a  temporary  character. 
.  .  .  But  we  do  not  believe  that  the 
expression,  'or  until  same  otherwise 
passes  out  of  the  possession  of  the 
assured,'  should  be  interpreted  as  ap- 
plying when  the  possession  of  the  car 
is  parted  with  by  the  owner  for  mere- 
ly a  temporary  expediency,  subject  to 
be  recalled  at  any  moment,  with  no  in- 
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tention  to  pass  title.  The  language 
used,  to  the  effect  that  the  insurance 
on  each  car  should  continue  until  said 
property  is  delivered  to  the  purchaser 
or  until  same  otherwise  passes  out  of 
the  possession  of  the  assured,  in- 
dicates that  the  possession  otherwise 
passing  should  be  of  the  same  per- 
manent character  as  that  passed  to  a 
purchaser.  Furthermore,  if  Thedford 
had  not  stolen  the  automobile  that  was 
turned  over  to  him  in  order  that  he 
might  learn  to  drive  it,  the  plaintiffs 
would  have  been  required,  by  t  6  of 
the  policy,  to.  make  a  report  of  that 
car  as  being  one  still  owned  by  them 
and  still  covered  by  the  insurance 
policy;  and  under  the  provisions  of 
YT  14  and  15  that  car,  along  with 
others,  would  have  then  been  taken 
into  account  in  determining  the 
amount  of  premiums  for  insurance 
which  plaintiffs  owed  to  the  defend- 
ant company.  By  1  C,  under  the  head- 
ing 'Perils  Insured  against,'  it  is  clear- 
ly stated  that  theft  of  the  automobile 
was  one  of  the  perils  insured  against, 
and  it  is  undoubtedly  true  in  the 
present  case  that  Thedford  did  steal 
the  car  in  controversy.  By  ft  2  and 
12  of  the  policy  it  is  explicitly  stated, 
if  any  automobile  which  is  covered  by 
the  policy  is  leased  or  rented,  the  in- 
surance on  that  car  shall  be  null  and 
void.  Those  paragraphs  in  the  policy 
would  be  necessary  if  the  passing  of 
possession  of  a  car  stipulated  in  t  3 
is  to  be  given  the  construction  in- 
sisted upon  by  the  appellant.  The 
fact  that  the  insurer  deemed  it  neces- 
sary to  insert  those  two  paragraphs 
indicates  strongly  that  the  contention 
of  appellant  was  not  in  the  mind  of 
the  insurer  when  the  policy  was  is- 
sued." 

,T.  Title  and  otvnershtp. 

(Supplementing  annotation  in  14 
A.L.R.  219.) 

In  the  reported  case  (Ledvinka  v. 
Home  Ins.  Co.  ante,  167),  where  the 
theft  policy  involved  provided  that  it 
should  be  "null  and  void"  if  the  in- 
sured's interest  in  the  automobile  in- 
sured was  other  than  the  "uncondi- 
tional or  sole  ownership,"  or  if  it  was 
encumbered  by  any  lien  or  mortgage, 


except  as  stated  in  a  certain  warranty, 
it  was  held  that  the  policy  was  void 
upon  its  appearing  that  the  warranty 
stated  that  the  car  was  fully  paid  for 
by  the  insured,  and  was  not  mortgaged 
or  encumbered,  and  that  the  uncon- 
tradicted evidence  showed  that  the  in- 
sured bought  the  car  under  a  contract 
conditioned  that  the  legal  title  should 
remain  in  the  vendor  until  the  full 
purchase  price  was  paid,  and  that  only 
a  part  of  the  price  had  been  paid. 

In  Fireman's  Fund  Ins.  Co.  v.  Vin- 
ton (1921)  190  N.  Y.  Supp.  525,  where 
an  insurer  which  had  paid  the  insured 
a  loss  under  a  policy  insuring  against 
loss  by  the  theft  of  an  automobile, 
sought  to  recover  the  amount  paid,  and 
alleged  that  the  policy  was  issued  up- 
on the  warranty  of  the  insured's 
ownership  of  the  automobile,  and  that 
at  the  time  the  car  was  insured,  and 
at  the  time  of  the  payment  of  the  in- 
surance, the  insured  was  not  the 
owner  of  the  car,  but  that  it  was 
owned  by  a  third  party  from  whom  it 
had  been  stolen,  it  was  held  that,  in 
the  absence  of  an  allegation  of  fraud 
or  bad  faith  on  the  part  of  the  insured, 
no  recovery  could  be  had.  The 
court,  quoting  from  National  L.  Ins. 
Co.  V.  Minch  (1873)  53  N.  Y.  144,  said: 
"A  policy  of  insurance  is  an  executory 
contract.  The  time  for  insisting  upon 
the  breach  of  any  warranty  contained 
in  the  original  application  was  when 
claim  was  made  for  the  execution  of 
the  contract.  Mere  ignorance  of  a 
fact  which  might  have  enabled  the 
company  to  defend  an  action  upon  the 
policy  on  account  of  such  breach  is 
not  such  a  mistake  of  fact  as  will  en- 
able it  to  recover  back  the  money.  It 
will  be  psesumed  that  the  company 
either  knew  the  fact  or  intended  to 
waive  any  such  defense,  and  volun- 
tarily paid  the  money.  Otherwise 
there  would  be  no  end  to  controversy 
and  litigation,  and  the  party  receiv- 
ing the  money  would  hold  it  subject 
to  a  lawsuit  until  the  Statute  of  Lim- 
itations intervened." 

In  Wood  v.  American  Auto.  Ins.  (To. 
(1921)  109  Kan.  801,  202  Pac.  82, 
there  was  held  sufficient  evidence  to 
justify  a  finding  that  there  had  been 
a  change  of  title,  in  violation  of  a 
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provision  of  an  automobile  theft  pol- 
icy that  any  change  in  the  ownership 
or  interest  of  the  insured  would  im- 
mediately terminate  the  policy,  there 
being  testimony  that  the  insured's 
father-ip-Iaw  had  made  three  pay- 
ments on  the  purchase  price,  and  that 
he  had  taken  out  a  license  in  his  name 
to  carry  passengers,  and  set  forth  in 
a  sworn  statement  that  he  had  bought 
the  car  from  the  insured,  and  that  it 
had  been  delivered  to  him. 

f  ■        VI.  DeseripUon  of  car. 

(Supplementing  annotation  in  14 
A.L.R.  215.) 

In  Douglas  v.  Insurance  Co.  of  N.  A. 
(1921)  —  Mich.  — ,  184  N.  W.  539,  a 
misrepresentation  in  an  application 
for  a  theft  policy  as  to  the  model  and 
age  of  a  car  was  stated  to  be  a  mis- 
representation of  a  material  fact, 
since  the  value  of  a  car  is  clearly  re- 
lated to  the  year  of  its  issue.  But 
in  the  Douglas  Case,  where  suit  was 
brought  on  a  policy  of  theft  insurance, 
and  the  insurer  set  up  a  misrepre- 
sentation as  to  the  year  of  the  car, 
it  was  held  that  .a  directed  verdict  for 
the  defendant  was  properly  refused, 
there  being  no  testimony  introduced 
by  the  defendant,  and  the  plaintiff's 
testimony,  although  throwing  no  light 
on  the  discrepancy  in  the  engine 
numbers,  clearly  and  positively  stated 
that  the  car  insured  was  a  1916  car, 
and  that  it  was  correctly  described  in 
the  application,  unless  as  to  the  num- 
ber, and  that  it  was  the  only  car  he 
had,  and  that  it  was  stolen  from  him. 

And  in  the  Douglas  Case,  where  a 
court  rule  required  that  in  a  suit  on 
a  policy,  if  the  defendant  should  rely 
upon  the  breach  of  any  conditions  or 
warranties  it  should  add  to  its  plea  a 
notice,  plainly  indicating  the  nature 
of  the  defense  relied  upon,  it  was  held 
that  the  insurer  could  not  rely  upon 
the  defense  of  a  misrepresentation  as 
to  the  age  of  the  car,  there  being  no 
special  plea,  and  no  evidence  that  the 
claimed  misrepresentation  as  to  num- 
ber resulted  in  any  injury  to  the  de- 
fendant. 

In  Milwaukee  Mechanics'  Ins.  Co.  t. 
Weathered  (1921)  —  Tex.  Civ.  App. 
— ,  234  S.  W.  568,  where  an  insurer  at 


the  instance  of  the  plaintiff,  who  held 
a  mortgage  on  an  automobile,  wrote  a 
policy  protecting  the  mortgagor  from 
loss  by  reason  of  fire  or  theft,  and 
upon  the  mortgagee's  stating  to  the 
agent  that  he  wanted  a  policy,  also,  in- 
suring him  against  loss  by  reason  of 
the  embezzlement  or  concealment  of 
the  machine  by  the  mortgagor,  a  pol- 
icy was  issued  to  the  mortgagee  by  add- 
ing a  rider  to  the  first  policy,  it  was 
held,  in  an  action  by  the  mortgagee 
to  recover  for  the  loss  of  the  car 
through  the  mortgagor's  disappear- 
ance, that,  although  the  rider  referred 
to  the  original  application  in  such  a 
way  as  to  make  the  representations  in 
the  application  that  the  car  was  new 
and  fully  paid  for  material  to  the  rider 
policy,  the  falsity  of  these  statements 
could  not  be  availed  of  as  a  defense, 
it  appearing  that  a  statute  provided 
that  such  a  defense  could  only  be  made 
available  when  the  insurer  gave  notice 
within  a  reasonable  time  that  it  would 
defend  on  the  ground  that  the  policy 
was  obtained  by  fraud,  and  the  in- 
surer in  the  case  not  having  complied 
with  such  statute,  the  insurer's  con- 
tention that  the  mortgagor  was  the 
insured  and  that  he  had  disappeared 
so  that  it  was  impossible  to  give  the 
required  notice  was  held  unsound,  the 
court  stating  that  the  mortgagee,  and 
not  the  mortgagor,  under  the  rider, 
was  the  one  insured,  and  the  one  en- 
titled to  notice  under  the  statute. 

VII.  Froofs  of  loss. 

(Supplementing    annotation   in    14 
A.L.R.  220.) 

A  provision  in  an  automobile  theft 
policy  that  in  the  event  of  loss  the 
assured  "shall  forthwith  give  notice 
thereof  in  writing"  is  not  unreason- 
able, in  view  of  the  fact  that  the  in- 
surer may  desire  to  investigate  the 
circumstances     attending     the     loss 
or    damage    and    take    steps    to    re- 
pair the  machine  or  recover  it.    The 
word  "forthwith,"  as  used  in  such  a 
policy,  does  not  mean  instantly,  but 
within  a  reasonable  time,  and  unless 
the  lapse  of  time  is  so  long  as  to  be 
obviously  a  noncompliance  with   the 
contract,   the   question   whether    the 
notice  was  given  within  a  reasonable 
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time  1b  for  the  jury,  and  it 
cannot  be  said  as  a  matter  of  law 
that  notice  of  the  theft  of  the  in- 
sured car  was  not  given  within  a 
reasonable  time,  where  written  notice 
was  given  within  four  days  from  the 
time  the  machine  was  stolen,  and  re- 
ceived by  the  company  within  five 
days.  Falls  City  Plumbing  Supply 
€o.  v.  Potomac  Ins.  Co.  (1922)  193 
Ky.  784,  237  S.  W.  376. 

In  Douglas  v.  Insurance  Co.  of  N. 
A.  (1921)  —  Mich.  — ,  184  N.  W.  539, 
where  one  holding  an  automobile  theft 
policy  went  to  the  insurer's  adjuster, 
notified  him  that  his  automobile  had 
been  stolen  and  showed  him  his  pol- 
icy, and  the  adjuster  said  that  he 
would  take  care  of  it,  and  examined 
the  papers  and  made  such  a  record  as 
he  saw  fit,  and  then  promised  that  the 
-company  would  return  the  car  or  pay 
for  it  within  sixty  days,  but  later 
denied  liability,  it  was  held  that  this 
conduct  waived  the  necessity  of  fur- 
nishing any  subsequent  proofs  of  loss. 

TIU.  Becovery   of  car  at  affeeUng  In- 
surance. 

(No  later  decisions  herein.  See  an- 
notation in  14  A.L.R.  220.) 

IX.  Damages. 

(Supplementing  annotation  in  14 
A.L.R.  220.) 

In  Milwaukee  Mechanics'  Ins.  Co.  v. 
Weathered  (1921)  —  Tex.  Civ.  App. 
— ,  234  S.  W.  668,  it  was  held,  in  an 
action  on  a  policy  insuring  a  mort- 
gagee of  a  car  against  embezzlement 
thereof  by  the  mortgagor,  that  the  re- 
quirement of  the  policy  of  proof  of  the 
value  of  the  car  at  the  time  of  its  dis- 
appearance was  sufficiently  met  where 


the  evidence  showed  the  market  value 
of  the  car  at  the  time  the  policy  was 
issued,  and  that  only  a  few  days  there- 
after the  mortgagor  disappeared  with 
the  machine. 

X.  Evidenee  of  loa»  or  damage. 
(No   later   decisions   herein.      For 
earlier  cases,  see  annotatuon  in   14 
A.L.R.  221.) 

XI.  ProMUted  uae. 

In  Wood  v.  American  Auto.  Ins.  Co. 
(1921)  109  Kan.  801, 202  Pac.  82,  where 
the  policy  insuring  against  the  loss  of 
an  automobile  by  theft  provided  that  it 
should  be  terminated  if  the  insured 
car  was  used  for  the  transportation  of 
passengers  for  hire,  it  was  held  that 
such  prohibited  use  by  the  insured's 
father-in-law  would  avoid  the  policy, 
although  this  use  was  without  the  in- 
sured's knowledge  or  consent. 

And  where  the  father-in-law  testi- 
fied that  he  used  the  car  for  transport- 
ing passengers  once  in  awhile,  and  it 
appeared  that  he  had  taken  out  a  li- 
cense to  carry  passengers  in  the  car, 
the  evidence  was  held  sufficient  to 
show  a  violation  of  the  provision. 
.  And  it  was  held  that  there  was  noth- 
ing inconsistent  in  two  letters  of  the 
insurer,  one  denying  liability  because 
of  forfeiture  on  the  grounds  of  change 
of  title  and  use  of  car  for  hire,  and 
the  other  on  the  ground  of  change  of 
ownership,  which  estopped  the  com- 
pany from  asserting  that  there  had 
been  a  violation  of  the  provision  avoid- 
ing the  policy  in  case  of  a  change  of 
title,  and  also  the  provision  for  im- 
mediate termination  if  the  car  should 
be  used  for  transporting  passengers 
for  hire.  J.  T.  W. 


CYNTHIA  PRINGLE  et  al. 

V. 

WINSTON-SALEM  BUILDING  &  LOAN  ASSOCIATION 

and 
T.  W.  WATSON,  Trustee,  etc.,  Appt. 

North  Carolina  Supreme  Court  —  Xovember  S,  1021. 

(182  N.  C.  316,  108  S.  E.  914.) 

Mortgage  — ■  right  to  cmnmission  upon  payment  of  debt  pending  resale. 
Where,  pending  a  resale  which  has  been  granted  by  the  trustee  for 
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increase  of  bid  after  a  sale  under  a  deed  of  trust,  the  debtor  tenders  the 
amount  due,  with  cost  of  advertising,  the  trustee  is  not  entitled  to  a  com- 
mission on  the  amount  of  the  first  bid,  but  only  to  compensation  for  his 
labor  and  trouble. 

ISee  note  on  this  question  beginning  on  page  178.] 


Appeal  by  the  defendant  trustee 
Court  for  Forsyth  County  (Webb,  J. 
brought  to  restrain  a  sale  under  the 
Statement  by  Clark,  Ch.  J. : 
On  January  18,  1919,  the  plain- 
tiffs executed  to  Watson,  trustee 
for  Winston-Salem  Building  &  Loan 
Association,  a  deed  of  trust  to  se- 
cure $800.  This  debt  not  being  paid 
at  maturity,  upon  the  request  of 
the  beneficiary  the  trustee  adver- 
tised the  property  for  sale,  and  on 
May  9,  1921,  sold  it  for  $3,000. 
Pursuant  to  C.  S.  §  2591,  an  ad- 
vance bid  being  filed  with  the  clerk, 
on  May  12  he  ordered  a  resale, 
which  was  advertised  to  take  place 
June  4,  1921.  After  the  resale  was 
ordered,  on  June  3, 1921,  the  plain- 
tiffs tendered  to  Watson,  trustee, 
the  amount  due  on  the  note  and  the 
cost  of  advertising  the  two  sales, 
amounting  to  $735.10,  but  declined 
to  pay  the  trustee  a  commission  of 
$150,  which  he  demanded  as  5  per 
cent  upon  the  $3,000  bid,  and  on 
the  same  day  paid  into  the  office  of 
the, clerk  of  the  superior  court  said 
sum  of  $735.10,  and  upon  a  sum- 
mons issued  procured  a  temporary 
restraining  order  against  a  resale, 
which  was  later  continued  to  the 
flnal  hearing  by  Judge  Webb,  who 
also  refused  the  prayer  of  the  de- 
fendant ..Watson  to  dismiss  the  ac- 
tion, and  he  appealed. 

Messrs.  Manly,  Hendren,  &  Womble, 

for  appellant: 

If  the  tender  is  to  have  the  effect  of 
depriving  the  trustee  of  his  commis- 
sions, then  by  the  same  token  it  de- 
prives the  person  who  filed  the  ad- 
vance bid  of  any  right  that  may  have 
accrued  to  him  by  reason  of  filing  that 
bid. 

16  R.  C.  L.  82;  Dunn  v.  Oettinger 
Bros.  148  N.  C.  276,  61  S.  E.  679;  Hold- 
en  V.  Houck,  176  N.  C.  235,  96  S.  E. 
1025;  Houston  v.  National  Mut.  Bldg. 
'&  L.  Asso.  80  Miss.  31,  92  Am.  St.  Rep. 


from  a  judgment  of  the  Superior 
.)  in  favor  of  plaintiffs  in  an  action 
power  in  a  deed  of  trust.  Affirmed. 
596,  31  So.  640;  Everhart  v.  Adderton, 
175  N.  C.  403,  95  S.  E.  614;  Rorer,  Ju- 
dicial Sales,  §  906;  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.  1034;  25  Gyc.  68. 

The  amount  that  determines  the 
commissions  of  the  trustee  is  not  the 
amount  of  the  debt,  or  the  value  of  the 
land,  but  the  amount  of  the  bid. 

Raleigh  Sav.  Bank  &  T.  Co.  v.  Leach, 
169  N.  C.  706,  86  S.  E.  701. 

Messrs.  Jones  &  Clement,  for  ap- 
pellees : 

Defendant  Watson  could  not  recover 
of  the  plaintiffs  a  commission  of  5  per 
cent  on  the  three-thousand-dollar  sale 
upon  which  there  was  an  advance  bid 
filed. 

Pass  V.  Brooks,  118  N.  C.  398,  24  S. 
E.  736;  Raleigh  Sav.  Bank  v.  Leach, 
169  N.  C.  706,  86  S.  E.  701;  Whitaker 
V.  Old  Dominion  Guano  Co.  123  N.  C. 
368,  31  S.  E.  629;  Fry  v.  Graham,  122 
N.  C.  773,  30  S.  E.  330. 

Clark,  Ch.  J.,  delivered  the  opin- . 
of  the  court: 

Chapter  146,  Laws  1915,  and 
amenchnents,  now  C.  S.  §  2591,  was 
intended  for  the  protection  of  mort- 
gagors where  sales  are  made  under 
a  power  of  sale  without  a  decree  of 
foreclosure  by  the  court.  In  the 
latter  cases  there  was  always  an 
eguiiy  to  decree  a  resale  when  a 
substantial  raise  in  the  bid,  usually 
10  per  cent,  had  been  deposited  in 
court.  There  being  no  such  protec- 
tion as  to  mortgages  with  power  of 
sale,  this  statute  was  passed  to 
extend  to  mortgagors  whose  prop- 
erty had  been  sold  under  power  of 
sale  without  a  decree  of  foreclosure 
the  same  opportunity  of  a  resale 
when  there  has  been  an  increased 
bid  of  10  per  cent,  when  the  bid 
at  the  first  sale  did  not  exceed  $500, 
and  of  5  per  cent  where  the  bid  of 
the  first  sale  wais  more  than  $600. 

This  statute  has  been  construed 
at  this  term  in  Re  Sermons'  Land, 
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E.  497,  not  to  require  a  report  to 
the  clerk  of  every  sale  made  under 
a  mortgage  with  power  of  sale,  but 
that  in  all  such  cases,  if  the  pre- 
scribed amount  of  the  raise  in  bid 
is  guaranteed,  or  paid,  to  the  clerk, 
he  shall  require  the  mortgagee  or 
trustee  to  advertise  and  resell  on 
fifteen  days'  notice.  In  short,  the 
condition  of  a  mortgagor  in  a  mort- 
gage with  a  power  of  sale  is  assimi- 
lated to  the  condition  of  property 
sold  under  a  decree  of  foreclosure 
so  far  as  the  right  to  set.  aside  the 
bid  at  the  first  sale  and  to  require 
a  resale.  Therefore  the  decisions 
upon  the  right  of  the  commissioner 
to  commissions  on  a  sale  under  a 
decree  of  foreclosure  are  applicable 
in  these  cases. 

In  Pass  V.  Brooks,  118  N.  C.  398, 
24  S.  E.  736,  it  was  held  that  as  the 
trustee  had  advertised,  but  before 
the  sale  day,  the  trustor,  with  the 
knowledge  and  consent  of  the  trus- 
tee, paid  off  the  debt  and  interest 
and  coats  of  advertisement,  the  trus- 
tee was  not  entitled  to  any  commis- 
sions. In  Fry  v.  Graham,  122  N.' 
C.  773,  30  S,  E.  330,  where  the  trus- 
tee in  a  deed  of  trust  with  power  of 
sale  advertised  the  land  for  sale  and 
the  sale  was  postponed,  £Uid,  before 
the  day  of  the  adjourned  sale,  the 
debt  was  paid  in  full,  the  trustee 
cannot  recover  commissions  on  the 
amount  of  the  debt,  but  is  entitled 
to  a  just  allowance  for  time,  labor, 
services,  and  expenses,  and  that 
these  could  be  assessed  in  an  action 
by  the  trustee  for  the  same ;  but  in 
the  present  case,  the  matter  being 
before  the  clerk  under  C.  S.  §  2591, 
by  virtue  of  the  order  of  resale 
made  by  him,  we  are  of  opinion  that 
these  charges  can  be  assessed  by 
the  clerk,  subject  to  review  on  ap- 
peal, or  by  the  judge  in  this  pro- 
ceeding, as  in  Fry  v.  Graham,  supra. 
In  Whitaker  v.  Old  Dominion 
Guano  Co.  123  N.  C.  870,  31  S.  E. 
629,  it  was  held  that  where  there 
is  no  side  a  just  allowance  can  be 
allowed  the  commissioner  for  his 
time,  labor,  and  expenses.  All  these 
cases  cite  Boyd  v.  Hawkins,  17  N. 
19  A.LJI.— 12. 


In  Turner  v. 
Boger,  126  N.  C.  303,  49  L.R.A.  590, 
35  S.  E.  592,  the  above  three  cases 
were  cited,  and  the  court  afiSrmed 
the  dissenting  opinion  in  Cannon  v. 
McCape,  114  N.  C.  584,  19  S.  E. 
703,  20  S.  E.  276,  .in  which  it  was 
pointed  out  that  originally  "when 
property  was  levied  on  and  adver- 
tised for  sale  under  execution,  but 
pajrment  was  made  before  sale,  the 
sheriff  was  allowed  no  commission 
on  the  sale.  Dawson  v.  Grafilin,  84 
N.  C.  100.  It  took  a  statute  to 
change  this.  Code,  §  8752.  But 
there  has  been  no  statute  as  yet  ex- 
tending this  rule  to  trustees  or 
mortgagees  when  the  debtor  pays 
before  sale.  It  is  to  be  feared  that 
such  practice,  if  adopted,  will  re- 
sult in  oppression  in  very  many 
instances." 

The  order  of  resale  vacated  the 
first  sale  absolutely;  and,  under  the 
above  autiiorities,  the  trustee  at 
most  would  only  be  entitled  to  an 
allowance  for  his  trouble  and  ex- 
penses of  advertising,  which  last  has 
been  paid  into  the  clerk's  office.  The 
trustee  claims  that  he  was  entitled 
to  5  per  cent  upon  the  $3,000  which 
the  land  brought  at  the  vacated 
sale.  The  question  is  not  before  us 
whether,  if  the  sale  had  not  been 
set  aside,  the  trustee  would  have 
been  entitled  to  commissions  on  the 
$3,000,  or  only  upon  the  amount 
collected  and  paid  over  on  the  in- 
debtedness, in  analogy  to  the  sale 
by  the  sheriff  upon  execution,  who 
receives  commission,  not  upon  the 
price  the  property  has  brought,  but 
only  upon  the  amount  collected  (C. 
S.  §  3908)  ;  or  like  the  allowance  to 
an  adpiinistrator,  who,  in  selling 
land  under  a  decree  to  make  assets, 
is  entitled  to  commissions  only  on 
so  much  of  the  proceeds  of  the  sale 
as  is  applied  to  the  indebtedness  of 
the  intestate;  and  there  are  other 
instances.  In  Smith  v.  Frazier, 
119  N.  C.  158,  25  S.  E.  866,  it  was 
held  that  formerly  no  commissions 
were  allowed  commissioners  for 
making  sale  under  judicial  decree, 
but  only  a  just-allowance  for  time. 
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labor,  and  expenses;  and  a  decree 
allowing  5  per  cent  on  the  purchase 
price,  instead  of  on  the  amount  of 
debt  collected,  was  reversed.  This 
was  cited  and  approved  in  Turner 
V.  Boger,  supra,  which  intimated 
that,  by  analogy  to  sales  in  parti- 
tion, the  allowance  (even  when  the 
sale  is  not  set  aside)  might  follow 
the  rate  allowed  by  that  statute, 
now  C.  S.  §  3896.  Ray  v.  Banks,  120 
N.  C.  389,  27  S.  E.  28;  Williamson 
V.  Bitting,  159  N.  C.  321,  74  S.  E. 
808. 

Though  this  matter  is  not  strictly 
before  us,  and  we  do  not  decide  it,  it 
would  seem  that  the  spirit  of  the 


statute  is  to  protect  mortgagors, 
like  defendants  in  executions,  a- 
gainst  the  payment  of  commissions 
on  more  than  the  debt  that  is  col- 
lected by  the  sale. 

The  restraining  order  against  the 
resale  was  properly ' 
continued,  and  the  ]!J'E\*fjFtr„ 

.        '  -  ,-  rlarnt  to  com- 

amOUnt      of      allow-    mlwlon   upon 

ance  to  the  trustee  J^JSiiV  r"  «1e!** 
for  his  labor  and 
trouble  can  be  fixed  by  the  judge  at 
the  final  hearing;  or,  if  so  advised, 
application  for  such  allowance  can 
be  made  by  the  trustee  to  the  clerk, 
with  the  right  of  appeal. 
Affirmed. 


ANNOTATION. 

Allowance  of  commissions  or  expenses  where  judicial  sale  or  sale  under  powtf 

is  vacated  and  resale  ordered. 


Reaale  ordered  beo«Me  of  Advanoe  bid. 

The  effect  of  receipt  of  an  advance 
bid  before  confirmation  upon  the  right 
to  confirmation  of  a  judicial  sale  is 
considered  in  the  annotation  in  11 
A.L.R.  899. 

Where  a  judicial  sale  is  vacated  as 
the  result  of  an  advance  bid,  the  ap- 
plicant is  required  to  pay  the  costs 
and  expenses  of  the  vacated  sale. 
Blackburn  v.  Selma,  M.  &  M.  R.  Go. 
(1880)  S  Fed.  689,  wherein  the  court 
said :  "The  biddings  are  never  opened 
without  requiring  the  applicant  to 
pay  the  costs  and  expenses  of  the 
first  purchaser,  and  we  are  asked  to 
designate  what  are  to  be  included  in 
such  allowances.  The  theory  seems  to 
be  that  he  must  be  made  whole,  and 
depart  from  the  court  without  the 
least  loss  to  him.  The  court  refuses 
to  specify  any  particular  allowances, 
and,  if  the  parties  cannot  agree,  re- 
fers the  matter  to  a  master  to  ascer- 
tain and  fix  the  allowance  according 
to  the  facts  of  the  case  and  the  prac- 
tice of  the  court.  .  •  •  Interest  on 
the  first  purchaser's  money  is  an  ele- 
ment of  expense  to  be  allowed,  and, 
with  us,  where  all  money  going  into 
the  registry  pays  a  commission  on 
disbursement  by  the  clerk,  that  should 
be  also  allowed.  The  authorities 
all  say  that  the  applicant  must  also 


pay  the  costs  incident  to  his  applica- 
tion; but  this  does  not  include  the 
ordinary  costs  either  of  the  original 
sale  or  the  resale.  In  Farlow  v.  Weil- 
don  (1819)  4  Madd.  Ch.  460,  66  Eng. 
Reprint,  776,  the  application  was  re- 
fused because  the  advance  was  not 
enough  to  pay  the  costs  of  advertising 
the  sale,  which  shows  that  it  is  to 
be  paid  by  the  fund.  These  costs  and 
expenses  to  be  paid  by  the  bidder 
cannot  be  fixed  for  all  cases, 
but  must  depend  in  each  case  on  its 
own  circumstances." 

The  reported  case  (Pbingle  v.  Win- 
ston-Salem Bldg.  &  L.  Asso.  ante, 
175),  holds  that  where  a  resale  is 
ordered  because  of  an  advanced  bid, 
the  trustee,  selling  under  a  power  of 
sale,  is  not  entitled  to  any  commission 
on  the  amount  brought  at  the  vacated 
sale,  but  may  recover  an  allowance 
for  his  trouble  and  the  expenses  of 
the  advertisement. 

Sesslo  ordered  beeanM  of  Irresnlavlty 
ia  proeeedlns*. 

Where  a  resale  is  ordered  because 
of  the  failure  of  the  trustee,  in  sood 
faith  and  without  negligence,  to  com- 
ply with  the  statutory  formalities 
attendant  on  judicial  sales,  the  ex- 
penses of  the  vacated  sale  will  be 
paid  out  of  the  proceeds  of  the  resale. 
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South  Baltimore  Brick  &  Tile  Co.  v. 
Kirby  (1899)  89  Md.  «2,  42  Atl.  913; 
Real  Estate  Trust  Co.  v.  Union  Trust 
Co.  (1906)  102  Md.  41,  61  Atl.  228; 
Griffith  V.  Dale  (1909)  109  Md.  697, 
72  Atl.  471. 

Thus,  in  South  Baltimore  Brick  & 
Tile  Co.  V.  Kirby  (Md.)  supra,  where- 
in it  appeared  that  a  receiver  sold 
property  at  a  private  sale  instead  of 
at  public  sale,  as  directed,  which  sale 
was  confirmed  by  the  court  but  was 
set  aside  on  appeal,  it  was  held  that 
the  costs  attendant  on  the  vacated 
Bale  were  to  be  paid  out  of  the  pro- 
ceeds of  the  resale. 

Similarly,  in  Griffith  v.  Dale  (Md.) 
supra,  wherein  it  appeared  that  a 
mortgage  foreclosure  sale  was  vacated 
and  a  resale  ordered  on  the  exceptions 
«f  the  junior  mortgagee,  it  was  held 
that,  in  the  absence  of  bad  faith  by 
the  trustee,  the  expenses  of  the 
vacated  sale  were  to  be  paid  out  of 
the  resale. 

So,  in  Real  Estate  Trust  Co.  t. 
Union  Trust  Co.  (1905)  102  Md.  41, 
61  Atl.  228,  wherein  it  appeared  that 
a  resale  was  ordered  because  a 
trustee,  acting  on  the  advice  of  re- 
liable and  competent  counsel,  failed 
to  file  a  bond  before  selling  the  prop- 
erty, it  was  held  that,  in  the  absence 
of  bad  faith  on  the  part  of  the 
trustee,  the  expenses  of  the  first  sale 
should  be  paid  out  of  the  proceeds  of 
the  second.  The  court  said :  "If  the 
omission  to  give  a  bond  was  due  to 
the  negligence  or  6arelessness  of  the 
trustee,  then  clearly  the  expenses 
alluded  to  ought  not  to  be  charged 
against  the  trust  fund,  but  should  be 
paid  by  the  delinquent  trustee.  But 
if,  on  the  contrary,  the  trustee  acted 
with  appropriate  prudence,  it  will  not 
be  held  liable  for  an  error  into 
which  it  fell  in  consequence  of 
following  the  advice  given  it  by  rep- 
utable counsel,  even  though  it  sub- 
sequently turned  out  that  the  advice 
80  given  and  acted  on  was  wrong." 

Counsel  fees  incurred  in  an  unsuc- 
cessful attempt  to  sustain  the  first 
sale  against  exceptions  by  a  junior 
mortgagee  have  been  held  to  be  an  im- 
proper item  of  expenditure  to  be 
charged   against  the  common  fund. 


Griffith  V.  Dale  (Md.)  supra,  wherein 
the  court  said:  "The  question  arises 
as  to  whether  an  attorney's  fee,  such 
as  was  paid  in  this  case,  is  a  proper 
item  of  expenditure  to  be  charged 
against  the  common  fund.  There  is 
no  authority  for  such  an  allowance 
in  the  mortgage  itself,  which  merely 
provides  for  the  payment  of  the  costs 
and  expenses  of  the  sale,  and  the 
same  provision  in  a  power-of-sale 
mortgage  has  been  held  by  this 
court  to  include  the  cost  of  advertis- 
ing, the  services  of  an  auctioneer, 
and  such  other  expenses  as  are  nec- 
essary to  make  an  advantageous  sale, 
but  does  not  even  include  the  pay- 
ment of  commissions  to  the  party 
making  the  sale,  much  less  of  a  fee 
to  an  attorney  for  defending  the  ratifi- 
cation of  the  same.  .  .  .  There 
seems  to  be  no  inflexible  rule  of  law 
on  the  subject,  but  the  principle, 
which  is  justified  by  sound  reasoning 
and  by  authority,  is  that  where  a 
trustee  employs  an  attorney  to  render 
necessary  services  for  the  benefit  of 
all  the  parties  interested  in  the  estate, 
or  seeks  advice  for  the  proper  admin- 
istration of  his  trust,  that  a  reason- 
able fee,  though  not  specially  provided 
for  in  the  decree,  is  to  be  al- 
lowed for  such  services  out  of  the 
common  fund  in  his  possession.  In 
this  case  the  attorney  did  not  repre- 
sent all  the  parties.  On  the  contrary, 
he  was  distinctly  hostile  to  the  posi- 
tion taken  by  the  two  junior  mort- 
gagees. He  was  employed  either  by 
Schriver,  the  trustee,  or  by  Mrs.  Grif- 
fith, the  purchaser  at  the  sale,  or  by 
both  of  them,  and  we  think  should 
look  to  them  for  payment  for  his 
services.  To  allow  his  fee  of  $160 
out  of  the  fund  in  hand  would  prac- 
tically be  making  the  exceptants 
in  the  proceedings  in  the  lower  court 
pay  for  the  services  of  counsel  em- 
ployed by  the  other  side." 

Likewise,  the  fee  of  an  expert  wit- 
ness who  was  called  to  contr<^vert  an 
allegation  in  the  exceptions  to  the 
eflfect  that  the  property  was  sold  for 
an  inadequate  price  has  been  held  to 
be  an  improper  item  of  expense. 
Griffith  V.  Dale  (Md.)  supra,  wherein 
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it  was  said:  "To  sanction  a  fee  of 
this  character  would  be  opening  the 
door  to  extravagant  expenditures,  and 
inviting  trustees  to  an  abuse  of  the 
confidence  reposed  in  them.  If  such 
a  fee  were  allowed  to  one  witness, 
it  could  be  allowed  to  several,  or  to 
many,  until,  in  the  discretion  of  the 
trustee,  he  had  produced  sufficient 
evidence  to  maintain  the  point  at  is- 


sue; and  by  such  practice  an  estate 
might  be  squandered  in  litigation,  to 
the  detriment  of  the  mortgagor  or  of 
other  claimants  of  the  property.  The 
only  safe  course  is  to  hold  trustees 
to  a  strict  accountability,  allowing 
such  proper  costs  as  are  incident  to 
the  sale,  but  forbidding  the  wasting 
of  a  fund  by  extraordinary  expenses 
in  litigation."  A.  S.  M. 


STATE  OF  TENNESSEE,  Appt., 

V. 

J.  B.  ANDERSON. 

TenneMee  Supreme  Court  —  December  28,  19XO. 
(144  Tenn.  564,  284  S.  W.  768.) 

CiHistitational  law  —  redressing  wrimg  by  tax. 

1.  Requiring  a  license  fee  for  the  privilege  of  keeping  a  dog,  the  pro- 
ceeds of  which  shall  be  used  to  make  compensation  for  sheep  killed  by 
dogs,  does  not  violate  the  constitutional  provision  forbidding  the  levsring 
of  a  tax  for  the  purpose  of  redressing  injuries  done  to  certain  individuals 
through  the  wrongs  or  faults  of  others.  -  • 

[See  note  on  this  question  beginning  on  page  205.] 

—  exaction  of  license  fee  for  dogs  — 
due  process. 

2.  The  exaction  of  a  license  fee  for 
the  privilege  of  keeping  dogs  does  not 
deprive  an  owner  of  his  property  with- 
out the  judgment  of  his  peers  or  the 
law  of  the  land. 

—  imprisonment  for  debt. 

3.  Providing  a  penalty  for  keeping 
a  dog  without  license  does  not  violate 
the  constitutional  provision  prohibit- 
ing imprisonment  for  debt  in  civil 
cases. 

—  effect  of  tax  limitation  on  police 
power. 

4.  In  the  exercise  of  the  police  pow- 
er the  legislature  is  not  hampered  by 
any  limitations  placed  by  the  Consti- 
tution upon  the  exercise  of  the  taxing 
power  of  the  legislature. 

[See  1  R.  C.  L.  1128.] 
Tax  —  license  fee  on  dogs  —  how 
far  tax. 

5.  The  imposition  of  a  license  fee 
as  a  condition  precedent  to  the  right 


to  own  or  keep  a  dog,  for  the  purpose 
of  preserving  the  sheep  industry,   is 
not  a  levying  of  a  tax  within  the  lim- 
itation of  the  taxing  power. 
[See  note  in  13  A.L.R.  831.] 

License  —  dogs  —  purpose  of  fee. 

6.  In  regulating  a  dangerous  agen- 
cy such  as  dogs  the  levying  of  a 
license  fee  is  intended  not  only  to  de- 
fray the  cost  of  issuing  the  license 
and  the  expense  of  regulation,  but  it 
it  also  intended  to  be  sufficiently 
large  to  discourage  the  keeping  of 
such  animals. 

—  implication   of   authority   to    pay 
cost. 

7.  Authority  to  pay  the  cost  of  ad- 
ministering a  statute  providing  a  li- 
cense tax  on  dogs  out  of  the  receipts 
may  be  implied  from  the  fact  that  no 
other  provision  for  such  expense  is 
made,  and  the  statute  expressly  pro- 
vides for  paying  the  assessor's  fee 
out  of  the  tax  collected. 


(Bachman,  J.,  and  L.  D.  Smith,  Sp.  J.,  dissent.) 


Appeal  by  the  State  from  a  judgment  of  the  Circuit  Court  for  Loudon 
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County  (Brown,  J.),  quashing  an  indictment  charging  defendant  witti 
violating  the  statute  regulating  the  ownership  and  keeping  of  dogs.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  H.  Swiggart,  Jr.,  As-     §  28  of  article  2  of  the  state  Con- 


sistant    Attorney    General,    for    the 
State. 

Mr.  S.  P.  Dannel  for  appellee. 

Hall,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  state 
from  a  judgment  of  the  circuit 
court  of  Loudon  county  quashing 
an  indictment  on  motion  of  the  de- 
fendant. 

The  indictment  is  predicated  up- 
on chapter  61  of  the  Public  Acts 
of  1919,  regulating  the  ownership 
and  keeping  of  dogs,  and  was 
quashed  by  the  trial  judge  upon  the 
ETTound  that  said  statute  is  uncon- 
stitutional and  void.  The  indict- 
ment contains  two  counts. 

The  first  count  charges  that  the 
defendant,  J.  B.  Anderson,  who  is 
the  duly  elected  and  qualified  tax 
assessor  for  Loudon  county,  while 
making  the  assessment  of  proper^ 
for  taxation  in  said  county  for  the 
year  1920,  unlawfully  and  wilfully 
did  fail,  neglect,  and  refuse,  when 
assessing  the  property  of  each  prop- 
erty holder  in  said  county,  to  make 
diligent,  or  any,  inquiry  as  to  the 
number  of  dogs  owned,  harbored, 
or  kept  by  the  person  assessed  by 
him,  and  failed  to  make  demand 
for  the  payment  of  the  license  fee 
required  by  §  1  of  said  statute  above 
referred  to. 

The  second  count  charges  that  the 
defendant,  acting  in  his  official  ca- 
pacity, wilfully  failed,  neglected, 
and  refused  to  keep  a  record  of  the 
persons  owning  dogs  in  said  county, 
and  a  record  of  the  dogs  paid  for, 
with  a  description  thereof  in  a  well- 
bound  book,  and  did  unlawfully  and 
wilfully  fail,  neglect,  and  refuse  to 
keep  a  stub  record,  or  a  copy  of  the 
receipts  given  by  him  for  money 
paid  to  him  for  dog  licenses,  as  pro- 
vided by  §  2  of  said  statute. 

The  motion  to  quash  challenged 
the  constitutionality  of  said  statute 
upon  four  grounds: 

(1)  Because  it  is  in  conflict  with 


stitution,  which  is  the  taxing  clause 
of  said  Constitution. 

(2)  Because  it  is  in  conflict  with 
the  provisions  of  §  3  of  article  1  of 
said  Constitution,  which  provides 
that  no  man  shall  be  taken  or  im- 
prisoned, or  disseised  of  his  free- 
hold, liberties,  or  privileges,  or  out- 
lawed or  exiled,  or  in  any  manner 
destroyed  or  deprived  of  his  life, 
liberty,  or  property,  but  by  the 
judgment  of  his  peers  or  the  law 
of  the  land. 

(3)  Because  it  is  in  violation  of 
§  18  of  article  1  of  said  Constitu- 
tion, prohibiting  imprisonment  for 
debt  in  civil  cases. 

(4)  Because  it  is  vicious  class  leg- 
islation, and  is  therefore  violative 
of  §  8  of  article  11  of  said  Consti- 
tution, in  that  it  levies  a  tax,  not 
for  the  state  or  governmental  pur- 
poses, "but  for  the  purpose  of  re- 
dressing the  injuries  done,  or  dam- 
age done,  to  certain  individuals 
through  the  wrongs  or  faults  of 
others." 

The  trial  judge  sustained  the  mo- 
tion to  quash,  as  before  stated;  his 
judgment  reciting  that  the  court 
was  of  the  opinion  that  the  statute 
is  unconstitutional  for  the  reasons 
set  forth  in  the  motion  to  quash, 
and  particularly  in  the  first  and 
fourth  grounds  of  the  motion.  A 
judgment  was  accordingly  rendered, 
and  defendant  was  ordered  dis- 
charged. 

The  state  assigns  the  action  of 
the  trial  judge  in  quashing  said  in- 
dictment on  the  several  grounds 
stated  in  the  defendant's  motion 
for  error,  and  insists  that  the  judg- 
ment of  the  trial  court  should  be 
reversed,  and  the  case  remanded  to 
the  end  that  the  defendant  may  be 
required  to  answer  the  charge  laid 
in  the  indictment  upon  its  merits. 

The  title  of  the  statute  under 
consideration  is  as  follows :  "A  Bill 
to  Be  Entitled,  'An  Act  to  Regulate 
the  Owning,  Keeping,  or  Harboring 
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of  Dogs,  So  as  to  Protect  the  Safety 
of  the  People  and  of  Property;  to 
Provide  a  License  Fee  to  Be  Paid 
for  Each  Dog  Owned,  Kept,  or  Har- 
bored in  This  State,  and  to  Provide 
for  the  Disposition  of  Such  Fees ;  to 
Provide  Penalties  for  the  Failure 
of  Certain  Officials  to  Enforce  This 
Act,  and  to  Provide  Penalties  for 
a  Violation  of  'the  Provisions  of 
This  Act.'  " 

Section  1  of  the  act  fixes  the 
amount  to  be  paid  either  to  the 
county  assessor  or  to  the  county 
trustee  "as  an  annual  license  fee," 
and  enjoins  on  ihe  county  tax 
assessor  the  duty  of  making  dili- 
gent inquiry  as  to  the  number 
of  dogs  subject  to  the  license  fee 
while  he  is  assessing  the  property  in 
the  county,  and  of  demanding  pay- 
ment when  the  license  fee  has  not 
been  otherwise  paid. 

Sections  2  and  5  of  said  statute 
define  the  duties  of  the  county  tax 
assessor  with  regard  to  the  ascer- 
taining of  the  dogs  on  which  a  li- 
cense is  to  be  paid,  with  the  names 
of  the  persons  required  to  pay  same, 
and  to  define  his  duties  with  regard 
to  the  collection  of  said  fees. 

Section  3  provides  the  method 
for  the  accounting  by  the  tax  as- 
sessor for  money  paid  to  him  under 
the  provisions  of  the  statute,  and 
requires  that  all  such  money  shall 
be  paid  to  the  county  trustee,  to  be 
kept  separately  for  a  fund  to  be 
known  as  the  "sheep  fund,"  a  record 
of  which  is  also  to  be  kept  by  the 
county  court  clerk. 

Section  6  makes  it  a  misdemean- 
or in  office  for  the  county  tax  as- 
sessor, or  the  county  trustee,  or  any 
other  person,  to  fail  or  refuse  to 
perform  the  duties  enjoined  upon 
them  by  the  provisions  of  the  stat- 
ute. 

Section  7  requires  the  disclosure 
by  every  person  subject  to  taxation 
in  any  county  of  the  number  of  dogs 
owned,  kept,  or  harbored  by  him, 
or  by  any  member  of  the  family  re- 
siding with  him,  and  providing  fur- 
ther that  any  person  who  shall  make 
a  false  statement  under  oath  to  the 
county  assessor  or  county  trustee. 


as  to  the  number,  kind,  and  sex  of 
such  dog  or  dogs  owned,  kept,  or 
harbored  by  him,  shall  be  deemed 
guilty  of  perjury,  and  upon  con- 
viction thereof  shall  be  punished  by 
law  for  such  offense. 

Sections  4,  8,  9,  and  10  define  cer- 
tain acts  with  regard  to  the  keep- 
ing, owning,  or  harboring  of  dogs 
as  misdemeanors,  and  fix  the  pun- 
ishment therefor. 

Sections  11,  12,  and  13  relate  to 
the  disposition  of  all  money  derived 
from  the  license  fees,  constituting- 
the  same  as  a  "sheep  fund,"  for  the 
payment  "of  damages  sustained  by 
sheep  owners  of  sheep  killed, 
maimed,  or  damaged  by  any  dog  or 
dogs  within  any  county  of  the  state." 
To  such  fund  is  also  to  be  added  all 
fines  assessed  and  collected  under 
the  provisions  of  the  statute.  In 
§  13  is  contained  the  provision  that 
whenever  the  name  of  the  owner 
of  any  dog  killing  or  damaging 
sheep  is  known,  the  right  of  action 
accruing  to  the  owner  of  the  in- 
jured sheep  against  the  owner  of 
the  dog  is  required  to  be  assigned 
to  the  county  trustee,  and  suit  must 
be  brought  to  reimburse  the  "sheep 
fund"  for  money  paid  out  for  such 
damage. 

Section  14  fixes  the  compensa- 
tion of  the  tax  assessor  for  each 
dog  license  issued  by  him,  and  re- 
quires that  metal  tag  containing 
an  identification  number  be  issued 
for  each  dog  license. 

In  §  15  it  is  provided  that  the 
statute  shall  not  apply  to  dogs 
brought  into  the  state  temporarily 
and  solely  for  the  purpose  of  "bench 
shows,"  sports,  etc. 

Section  16  provides  that  the  li- 
cense fee  for  each  year  must  be  paid 
on  the  first  day  of  each  year  after 
1919,  April  15th  being  prescribed' 
as  the  day  of  payment  for  the  year 
1919,  the  statute  having  been  en> 
acted  on  March  26,  1919. 

Section  17  contains  provisions 
with  regard  to  the  disposition  of  the 
"sheep  fund,"  and  provides  that 
that  portion  of  such  fund  remaining 
in  the  hands  of  the  county  trustee 
on  May  1st,  which  was  collected 
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during  the  previous  calendar  year, 
must  be  turned  over  to  and  become 
**a  part  of  the  common  school 
fund  of  the  county  in  which  the  fund 
was  collected."  The  "sheep  fund" 
is  to  be  kept  on  deposit  with  inter- 
est at  not  less  than  3  per  cent. 

We  are  of  the  opinion,  after  a 
casreful  examination  of  the  author- 
ities bearing  upon 
the  questions  pre- 
sented, that  said 
statute  is  not  sub- 
ject to  the  consti- 
tutional objections  urged  against  it, 
but  is  a  valid  ex- 
7^M^"^"^*  ercise  of  the  police 
power  of  the  state 
for  the  purpose,  as  expressly  stated 
in  the  title  of  the  statute,  of  pro- 
tecting "the  safety  of  the  people 
and  of  property."  The  police  power 
is  coexistent  with  the  taxing  power, 
but  it  is  in  no  wise  dependent  there- 
on, and  in  the  exercise  of  the  police 
power  the  legislature  is  not  ham- 
_e«ect  of  tex  Pered  >Jt)y  any  limi- 
itMitatiou  on  tation  placed  by  the 
»ouco  ^w.r.  Constitution  on  the 
exercise  of  the  taxing  power  of  the 
legislature. 

We  do  not  think  that  the  imposi- 
tion of  a  license  fee  as  a  condition 
precedent  to  the  right  of  citizens 
of  this  state  to  own  or  keep  a  dog 
•r»-jie«.M  fee  ""^der  the  terms  and 
on  dova-how  purpose  of  the  stat- 
"     **  ute  involved  is  the 

levying  of  a  tax  under  tiie  state's 
taxing  power,  but  is  a  method 
adopted  by  the  legislature  of  regu- 
lating the  keeping  of  dogs,  designed 
expressly  to  reduce  their  number, 
and  to  discourage  persons  from 
keeping  or  harboring  worthless 
dogs  with  vicious  tendencies. 

The  puriKwe  and  object  of  the 
statute  are  clearly  stated  in  the  first 
clause  of  the  title  as  the  regrulation 
of  the  owning,  keeping,  and  harbor- 
ing of  dogs,  so  as  to  protect  the 
aafet^  of  the  people  and  of  prop- 
erty. The  remaining  clauses  of  the 
caption  merely  relate  to  the  means 
by  which  this  purpose  and  object 
are  to  be  accomplished,  by  provid- 
ing a  license  fee  to  be  paid  for  each 


dog,  providing  for  the  disposition 
of  such  license  fees,  and  by  pro- 
viding penalties  for  the  violation 
of  the  statute,  whether  by  the  of- 
ficial required  to  enforce  it  or  by 
the  citizen. 

'  There  is  a  marked  distinction  be- 
tween taxation  for  revenue,  as  au- 
thorized and  limited  by  §  28  of  arti- 
cle 2  of  our  Constitution,  and  the 
imposition  of  license  fees  for  the 
purpose  of  regulation  in  the  exer- 
cise of  the  police  power  of  the  state. 

The  rule  is  stated  by  Mr.  Cooley, 
in  his  work  on  Taxation,  vol.  2,  3d 
ed.  1125,  as  follows:  "There  are 
some  cases  in  which  levies  are  made 
and  collected  under  the  general 
designation  of  taxes,  or  under 
some  term  employed  in  revenue 
laws  to  indicate  a  particular  dass 
of  taxes,  where  the  imposition  of 
the  burden  may  fairly  be  referred 
to  some  other  authority  than  to  that 
branch  of  the  sovereign  power  of 
the  state  under  which  the  public 
revenues  are  apportioned  and  col- 
lected. The  reason  is  that  the  im- 
position has  not  for  its  object  the 
raising  of  revenue,  but  looks  rather 
to  the  regulation  of  relative  rights, 
privileges,  and  duties  as  between 
individuals,  to  tiie  conservation  of 
order  in  the  political  society,  to  en- 
couragement of  industry,  and  the 
discouragement  of  pernicious  em- 
ployments. Legislation  for  these 
purposes  it  would  seem  proper  to 
look  upon  as  being  made  in  the  ex- 
ercise of  that  authority  which  is 
inherent  in  every  sovereignty,  to 
make  all  such  rules  and  regulations 
as  are  needful  to  secure  and  pre- 
serve the  public  order,  and  to  pro- 
tect each  individual  in  the  enjoy- 
ment of  his  own  rights  and  privi- 
leges by  requiring  the  observance 
of  rules  of  order,  fairness,  and  good 
neighborhood  by  all  around  him. 
This  manifestation  of  the  sovereign 
authority  is  usually  spoken  of  as 
the  police  power." 

In  Hoist  V.  Roe,  39  Ohio  St.  340, 
48  Am.  Rep.  459,  which  is  a  case 
involving  a  statute  similar  to  the 
one  under  consideration,  this  dis- 
tinction is  further  recognized  in  the 
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following  language:  "The  police 
and  taxing  powers  of  the  general 
assembly,  though  coexistent,  are 
distinct  powers;  hence  the  exercise 
of  the  former  is  not  restrained  by 
the  existence  of  the  latter,  though 
it  may  result  in  producing  revenue, 
as,  for  instance,  in  imposing  fines 
in  punishment  for  offenses." 

In  Mitchell  v.  Williams,  27  Ind. 
62,  a  case  involving  a  similar  stat- 
ute, the  court  said ;  "It  is  a  matter 
of  no  consequence  how  the  sum 
charged  to  the  owner  of  a  dog  may 
be  collected.  If  it  be  deemed  more 
convenient  to  place  it  upon  the  tax 
duplicate,  it  does  not  therefore  make 
it  a  tax,  and  subject  to  the  con- 
stitutional objection." 

In  Tiedeman  on  State  and  Federal 
Control  of  Person  and  Property,  vol. 
2,  pp.  845,  846,  it  is  stated :  "Regu- 
lations of  this  general  character 
are  to  be  found  in  very  many,  if  not 
most,  of  the  states.  The  constitu- 
tionality of  laws  has  been  very  gen- 
erally sustained  which  authorized 
the  killing  of  all  dogs  without  a  col- 
lar. And  it  has  frequently  been 
held  lawful  for  the  state,  as  an  en- 
couragement for  the  rearing  of 
sheep,  to  discourage  the  keeping  of 
dogs  by  the  requirement  of  a  license 
fee  for  each  dog.  And,  conceding 
the  right  of  the  state  to  require  a 
license  fee  for  the  keeping  of  a  dog, 
which  is  intended  to  operate  as  a 
check  upon  the  keeping  of  dogs,  the 
amount  of  the  license  is  not  open 
to  judicial  revision.  It  cannot  be 
confined  by  judicial  intervention  to 
the  mere  exjwnse  of  issuing  the  li- 
cense. In  order  to  operate  as  a  re- 
straint upon  the  keeping  of  dogs, 
the  amount  of  the  license  must  be 
large  enough  to  make  it  burden- 
some to  keep  dogs,  and,  as  has  been 
fully  explained  in  connection  with 
the  discussion  of  licenses  in  gener- 
al, the  imposition  of  such  license,  as 
a  restraint  upon  the  doing  of  some- 
thing which  inflicts  or  threatens  to 
inflict  injury  on  the  public,  is  free 
from  all  constitutional  objections." 

In  R.  C.  L.  vol.  26,  p.  17,  §  4,  it 
is  said :  "Some  governments  derive 
a  considerable  revenue  from  a  ju- 


dicious exercise  of  the  power  of 
regulation;  but,  since  a  tax  is  a 
charge  imposed  for  the  purpose  of 
raising  revenue,  a  charge  primarily 
Imposed  for  the  purpose  of  regu- 
lation is  not  a  tax,  and  is  not  sub- 
ject to  the  constitutional  limitations 
upon  the  power  of  taxation.  Thus, 
when  the  legislature  desires  to  place 
some  limit  upon  the  number  of  peo- 
ple who  will  engage  in  a  particular 
occupation,  which,  if  carried  on 
without  restraint  as  to  numbers, 
will  be  injurious  to  the  public  wel- 
fare, or  wishes  to  restrict  the  fre- 
quency with  which  some  act  will 
be  performed,  without  prohibiting 
it  altogether,,  it  often  imposes  a 
charge  or  fee  upon  those  engaging 
in  the  occupation  or  performing  the 
act.  If  the  primary  purpose  of  the 
legislature  in  imposing  such  a 
charge  is  to  regulate  the  occupation 
or  the  act,  the  charge  is  not  a  tax, 
even  if  it  produces  revenue  for  the 
public.  If,  however,  the  primary 
purpose  of  sijch  a  charge  is  revenue, 
it  is  a  tax,  and  is  subject  to  the 
limitations  upon  the  power  of  tax- 
ation, and  not  to  the  limitations  up- 
on the  power  of  regulation.  A 
characteristic  example  of  a  pecuni- 
ary charge  imposed  under  the  pow- 
er of  regulation  is  a  license  fee 
imposed  by  a  state  under  its  gen- 
eral police  powers  upon,  acts  or  oc- 
cupations which,  unless  controlled, 
are  hurtful  to  the  public  health, 
safety,  or  morals.  Thus,  a  high 
liquor  license  fee  is  not  a  tax.  So 
also  a  license  fee  for  the  keeping  of 
dogs  is  not  a  tax." 

In  Litchville  v.  Hanson,  19  N.  D. 
672,  124  N.  W.  1119,  Ann.  Cas. 
1912D,  876,  it  was  held  that  munici- 
pal corporations  may  levy  a  tax 
on  the  privilege  of  keeping  dogs; 
that  such  a  tax  is  not  assessed  by 
valuation,  but  is  a  specific  assess- 
ment, to  be  regarded  as  a  license; 
that  it  cannot  be  regarded  as  a  tax 
on  property  within  the  act  ejtempt- 
ing  personal  property  from  tax- 
ation; that  it  is  a. special  privilege 
tax, — a  special  and  peculiar  regula- 
tion for  the  purpose  of  repressing 
mischief  likely  to  be  done  by  them 
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to  more  valuable  properly  and  to 
persons. 

In  discussing  this  question  the 
court  said :  "It  is  not  a  charge  on 
property  to  raise  a  revenue,  but  is 
in  the  nature  of  a  license  under  a 
special  police  regulation,  and  is  a 
constitutional  exercise  of  the  police 
power" — citing  2  Desty,  Taxn.  p. 
1403 ;  Carthage  v.  Rhodes,  101  Mo. 
175,  9  L.R.A.  852,  14  S.  W.  181; 
Blair  v.  Forehand,  100  Mass.  186, 
97  Am.  Dec.  82,  1  Am.  Rep.  94; 
Faribault  v.  Wilson,  34  Minn. 
254,  25  N.  W.  449,  6  Am.  Grim. 
Rep.  544  {  Cranston  v.  Augusta, 
61  Ga.  573;  Woolf  v.  Chalker,  31 
Conn.  121,  81  Am.  Dec.  175,  1  Am. 
Neg.  Cas.  65;  Hendrie  v.  Kaltiioff, 
48  Mich.  306,  12  N.  W.  191. 

In  Carthage  v.  Rhodes,  101  Mo. 
177,  9  L.R.A.  352, 14  S.  W.  181,  the 
court  said:  "Taxation  may  be  for 
the  purpose  of  raising  revenue,  or 
for  the  purpose  of  regulation ;  where 
for  the  purpose  of  regulation,  it 
is  an  exercise  of  the  police  power  of 
the  state.  They  are  both  distinct, 
coexistent  powers  in  the  state,  and 
either  or  both  may  be  exercised 
through  a  municipal  corporation. 
In  this  case,  by  the  terms  of  the 
charter,  both  powers  are  granted  to 
the  city  of  Carthage  as  to  the  dogs 
of  that  city.  The  dog  license  tax 
required  by  its  ordinances  is  easily 
referable  to  the  exercise  of  the  po- 
lice power  granted.  While,  in  a 
sense,  dogs  are  property,  and  the 
owner  may  invoke  the  aid  of  the 
law  for  their  protection  as  property 
by  civil  action,  and  by  statute  they 
have  been  made  the  subject  of  lar- 
cency,  yet  they  are  a  base  sort  of 
property,  having  no  market  or  as- 
sessable value,  do  not  enter  into 
estimate  of  the  appreciable  wealth 
of  the  state,  and  never  have  been 
considered  proper  subjects  of  tax- 
ation for  revenue.  On  the  other 
hand,  their  almost  utter  worthless- 
ness  in  a  crowded  city  for  any  pur- 
pose except  to  please  the  whim  or 
caprice  of  their  owners,  the  half 
savage  nature  and  predatory  dis- 
position of  so  many  of  them,  ren-l 


dering  them  destructive  of  animals 
of  real  value,  and  their  liability  to 
the  fatal  malady  of  hydrophobia, 
which  in  so  many  instances  has 
sent  them  abroad  as  messengers  of 
death  to  man  and  beast,  point  them 
out  as  subjects  peculiarly  fit  for 
police  regulation." 

The  court,  continuing,  said: 
"That  female  dogs  are  charged  a 
higher  license  fee  than  male  dogs 
does  not  make  the  ordinance  In- 
valid." 

Additional  authorities  which  hold 
that  an  imposition  of  a  license  fee 
for  the  keeping  of  dogs  is  not  a  tax, 
but  is  merely  a  fee  for  the  purpose 
of  regulation,  are  as  follows:  Gib- 
son V.  Harrison,  69  Ark.  385,  54 
L.R.A.  268,  63  S.  W.  999;  Griggs 
V.  Macon,  103  Ga.  602,  68  Am.  St. 
Rep.  134,  30  S.  E.  561 ;  State  ex  rel. 
Curtis  V.  Topeka,  36  Kan.  76,  59  Am. 
Rep.  529,  12  Pac.  310,  7  Am.  Crim. 
Rep.  479.     (The  italics  are  ours.) 

In  R.  C.  L.  vol.  17,  §  59,  p.  543, 
it  is  said:  "If  from  a  con»deration 
of  an  ordinance  or  law  it  is  clear 
that  it  was  primarily  designed  as  a 
means  of  raising  revenue,  the  bur- 
den thus  imposed  must  be  treated 
as  a  tax,  and  not  a  license ;  and  such 
an  enactment  cannot  be  considered 
as  an  exercise  of  the  police  power. 
Yet  revenue  may  incidentally  result 
from  an  undisputed  exercise  of  the 
police  power.  Indeed,  such  is  usu- 
ally the  result  of  police  regula- 
tions, whether  made  directly  by  the 
legislature,  or  by  a  municipality, 
acting  under  authority  of  law.  But 
that  fact  does  not  devest  the  regu- 
lation of  its  police  character,  -and 
render  it  an  exercise  of  the  taxing 
power." 

The  act  in  question  was  passed 
by  the  legislature  to  regulate  the 
keeping  of  dogs,  because  that  ani- 
mal is  regarded  as  dangerous  to  the 
safety  of  persons  and  property,, 
owing  to  their  vicious  propensities, 
and  their  being  subject  to  a  con- 
tagious malady  known  as  hydro- 
phobia. In  regulating  such  a  dan- 
gerous agency,  the. levying  of  a  li- 
cense fee  or  tax  is  not  only  intended 
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to  cover  the  cost  of  issuingr  the  li- 
cense and  the  ex- 
Sir'Si'Sri''?:^.  Pense  of  resrulation, 
but  it  is  also  in- 
tended to  be  sufficiently  large  to 
prevent  or  discourage  the  keeping 
of  such  animals. 

In  the  case  of  Indianapolis  v. 
Bieler,  138  Ind.  38,  36  N.  E.  857,  a 
municipal  ordinance  was  involved 
which  levied  a  license  fee  of  $1,000 
upon  a  foreign  brewing  company 
maintaining  a  depot  for  distribut- 
ing beer  within  the  limits  of  such 
municipality.  It  was  urged  that 
because  the  cost  of  issuing  the  li- 
cense was  small,  and  because  the 
expense  to  the  city  of  the  regulation 
of  the  busine'ss  was  but  little,  the 
tax  was  for  revenue,  and  not  a  po- 
lice regulation. 

The  court,  however,  said  that 
this  was  to  misapprehend  wholly 
the  purpose  of  this  class  of  legis- 
lation; the  ordinance,  being  an  ex- 
ercise of  the  police  power,  expressly 
granted  to  the  city  by  the  legisla- 
ture in  restraint  of  the  occupation, 
which  the  law  regards  as  harmful 
to  society,  was  within  the  discre- 
tion of  the  city  authorities. 

To  the  same  effect  is  the  holding 
of  the  court  in  the  cases  of  Dulutii 
Brewing  &  Malting  Co.  v.  Supe- 
rior, 59  C.  C.  A.  481,  123  Fed.  356; 
United  States  Distilling  Co.  v. 
Chicago,  112  HI.  19,  1  N.  E.  166; 
Wallace  v.  Cubanola,  70  Ark.  395, 
68  S.  W.  485,  and  State  ex  rel.  Troll 
V.  Hudson,  78  Mo.  302. 

In  all  of  these  cases  the  court 
held  that  a  license  fee  of  $500  per 
annum  was  not  sufficient  in  itself 
to  show  that  its  purpose  was  to 
raise  revenue,  and  not  to  regulate. 

There  is  a  marked  distinction  be- 
tween the  rules  applying  to  license 
fees  imposed  upon  useful  and  bene- 
ficial occupations,  which  the  sov- 
ereignty wishes  to  regulate,  but  not 
restrict^  and  those  which  are  inim- 
ical and  dangerous  to  public  health, 
and  to  the  safety  of  persons  and 
property. 

In  the  cases  of  State  v.  Erwin, 
139  Tenn.  841,  200  S.  W.  973,  and 
Ponder  v.  State,  141  Tenn.  481,  212 


S.  W.  417,  this  court  had  under  con- 
sideration statutes-  similar  to  each 
other  and  similar  to  the  one  now 
under  consideration,  each  of  which 
was  described  in  its  caption  as  an 
act  to  regulate  the  keeping  of  dogs, 
one  applying  to  all.  dogs,  and  the 
other  applying  only  to  female  dogs. 
The  principal  points  of  difference  in 
the  two  statutes  were  that  one  re- 
quired registration  and  the  pay- 
ment of  a  single  fee  for  each  dog 
during  its  lifetime,  while  the  other 
required  reeristration  and  the  pay- 
ment of  an  annual  fee.  One  re- 
quired that  all  money  from  the  pay- 
ment of  such  fees,  tdter  paying  the 
expenses  incident  to  the  administra- 
tion of  the  statute,  should  be  turned 
over  to  the  common  school  fund, 
while  the  other  required  that  such 
money  be  paid  into  a  "dog  and 
stock"  fund,  the  disposition  of 
which  was  provided  for  in  another 
statute,  such  disposition  being  sim- 
ilar to  that  provided  in  the  act  now 
under  consideration. 

In  both  of  these  cases  this  court 
held  that  the  object  of  the  statute 
was  the  regulation  of  dogs,  and  that 
the  tax  was  only  an  incident  to  the 
object  expressed,  and  was  not  put 
into  the  statute  primarily  for  the 
purpose  of  raising  revenue.  In  the 
last  case  referred  to  (Ponder  v. 
State)  the  court  said :  "These  ques- 
tions were  ruled  adversely  to  de- 
fendant's contention  in  the  case  of 
State  V.  Erwin,  supra,  the  court 
holding  that  the  statute  involved  in 
that  case,  which,  in  principle,  is  the 
same  as  the  statute  involved  in  the 
case  under  consideration,  did  not 
have  for  its  primary  object  the  rais- 
ing of  revenue,  but  was  a  police 
regulation,  its  object  being  to  reg- 
ulate dogs;  that  the  tax  was  only  an 
incident  to  the  object  expressed,  and 
was  not  much  more  than  enough  to 
cover  tiie  cost  of  its  execution." 

The  holding  of  this  court  in  the 
two  cases  of  State  v.  Erwin  and 
Ponder  v.  State,  supra,  conclusively 
settle  in  favor  of  the  validity  of  the 
statute  now  under  consideration  ev- 
ery question  which  is  raised  as  to 
its  validity,  except  with  respect  of 
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the  provisions  for  the  disposition  of 
the  money  constituting  the  "sheep 
fund." 

After  a  careful  examination  of 
the  authorities,  we  have  been  unable 
to  find  any  case  in  which  it  has  been 
held  that  any  legislature  exceeded 
its  constitutional  authority  or  its 
police  power  in  providing  for  com- 
pensation to  owners  of  sheep  killed 
c«-.titatio-«i  or  injured  by  dogs 
law— redrateinc  out  of  money  pro- 
wro«»  br  t...      jygg^  .^  ^  method 

similar  to  the  method  provided  in 
the  statute  under  consideration. 
The  cases  hereinafter  cited  show 
that  a  contrary  view  has  been  taken. 
In  Van  Horn  v.  People,  46  Mich. 
183,  41  Am.  Rep.  160,  9  N.  W.  246,  a 
statute  was  under  consideration 
■which  embodied  a  "scheme  .  .  . 
intended  to  compel  \hose  who  own 
and  keep  dogs  to  provide  a  common 
fund  for  repairing  or  at  least  miti- 
gating such  losses  as  are  inflicted 
by  those  animals  by  wounding  and 
destroying  sheep."  After  stating 
that  the  proneness  of  dogs  to  such 
mischief  was  so  notorious  that  ref- 
erence to  it  as  a  reason  for  the  stat- 
ute was  useless,  the  court  said: 
"The  enactment  does  not  appear  to 
be  for  revenue  or  to  raise  money 
by  way  of  tax,  as  that  expression  is 
there  made  use  of.  .  .  .  It  is  a 
species  of  legislation  which  pertains 
to  another  department  of  power, 
and  where  the  state,  in  pursuing  its 
duly  to  accommodate  as  far  as  prac- 
ticable the  desire  and  the  right  to 
keep  dogs  to  the  more  beneflcial 
right  of  breeding  and  keeping 
sheep,  has  seen  fit  to  apply  the  meth- 
od marked  out  in  this  statute.  The 
act  is  an  exertion  of  the  police  pow- 
er, and  no  reason  is  perceived  for 
denying  its  validity.  In  conse- 
quence of  the  acknowledged  excel- 
lence of  some  of  their  traits  and 
their  remarkable  attachment  to 
mankind,  and  on  account,  at  the 
same  time,  of  their  liability  to  break 
through  all  discipline  and  act  ac- 
cording to  their  original  savage 
nature,  and  because  also  of  their 
liability  to  madness,  it  has  been  cus- 
tomary always  to  make  dogs  the 
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subject  of  special  and  peculiar  reg- 
ulations." 

In  that  case  the  court  further 
said:  "As  the  charge  laid  on  the 
owners  of  dogs  is  a  pecuniary  bur- 
den imposed  by  public  authority,  it 
partakes,  no  doubt,  of  the  character 
of  a  tax,  and  for  many  purposes 
might  be  so  spoken  of  without  harm. 
But  no  accession  of  public  revenue, 
either  general  or  local,  is  authorized 
or  aimed  at.  The  end  sought  is  dif- 
ferent. The  purpose  is  to  prescribe 
a  regulation  under  which  dogs,  as 
animals  dangerous  to  sheep,  and  of 
far  less  public  utility,  can  alone  be 
held,  and  which,  if  carried  out,  will 
tend  to  discourage  an  undue  in- 
crease of  dogs,  and  at  the  same  time 
will  afford  new  protection  against 
the  effects  of  the  mischief  to  whidi 
they  are  most  given." 

Later  the  supreme  court  of  Michi- 
gan again  considered  the  statute  in 
the  case  of  Longyear  v.  Buck,  83 
Mich.  236,  10  L.R.A.  43,  47  N.  W. 
234,  and  quoted  with  approval  from 
Van  Horn  v.  People.  In  this  case 
the  court  overruled  the  contention 
that  the  license  fees  collected  in  a 
city  where  there  were  no  sheep 
could  not  be  added  to  a  fund  out  of 
which  sheep  owners  in  adjoining 
territory  could  be  compensated  for 
injuries  done  to  their  sheep  by  dogs. 

In  Mitchell  v.  Williams,  27  Ind. 
63,  a  statute  entitled,  "An  Act  to 
Discourage  the  Keeping  of  Useless 
and  Sheep-killing  Dogs,  and  Pro- 
viding Penalties  for  the  Violation  of 
Any  of  the  Provisions  of  Said  Act, 
by  OflScers  and  Others,"  etc.,  was 
considered.  The  supreme  court  of 
Indiana,  in  passing  upon  the  valid- 
ity of  said  statute,  said:  "The 
plain  purpose  and  intent  of  this  act 
is  not  to  provide  a  revenue  for  pub- 
lic uses,  but  to  discourage  the  keep- 
ing of  dogs ;  and  indicating  it  to  be 
the  policy  of  the  state  to  protect  one 
species  of  valuable  property  from 
destruction  by  another  species, 
which  is  in  terms  declared  useless. 
That,  as  a  measure  of  internal  po- 
lice, the  legislature  has  the  power  to 
encourage  the  rearing  of  sheep,  and, 
with  that  object  in  view,  to  discour- 
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&ge  the  keeping  of  dogs,  animals 
which  are  not  even  the  subject  of 
larceny  at  common  law,  cannot  be 
doubted.  In  Thorpe  v.  Rutland  & 
B.  R.  Co.  27  Vt.  140,  62  Am.  Dec. 
625,  it  was  held  that  'this  police 
power  of  the  state  extends  to  the 
protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  persons, 
and  the  protection  of  all  property 
within  the  state.'  Nor  can  it  be  de- 
nied that  the  means  adopted  are 
legitimate  to  secure  the  end  in  view. 
It  is  a  matter  of  no  consequence 
how  the  sum  charged  to  the  owner 
of  a  dog  may  be  collected.  If  it  be 
deemed  more  convenient  to  place  it 
upon  the  tax  duplicate,  it  does  not 
therefore  make  it  a  tax,  and  subject 
to  the  constitutional  objection." 

In  Cole  V.  Hall,  103  111.  30,  a  sim- 
ilar statute  to  the  one  under  con- 
sideration was  considered  and 
passed  on.  The  court  in  that  case 
said:  "It  would  seem  it  can  make 
no  difference  what  disposition  is 
made  of  the  'license  fee'  when  col- 
lected. By  the  provisions  of  the  act 
it  is  appropriated  as  indemnity  to 
persons  that  have  sustained  damage 
done  by  dogs,  other  than  their  own, 
to  sheep,  and  that  would  appear  to 
be  in  the  interest  of  justice  and 
right.  No  better  disposition  could 
be  made  of  it." 

In  Hoist  v.  Roe,  39  Ohio  St.  344, 
48  Am.  Rep.  459,  the  court,  after  re- 
ferring to  the  characteristic  traits 
of  dogs  as  inimical  to  the  "impor- 
tant industry  of  raising  sheep  and 
wool,"  and  quoting  approvingly 
from  Van  Horn  v.  People,  supra, 
said:  "If  the  government  were 
powerless  to  protect  this  industry 
from  the  ravages  of  dogs,  it  would 
indeed  be  impotent  to  protect  its 
citizens  in  the  enjoyment  of  prop- 
erty, than  which  none  other  is  more 
essential  to  the  public  welfare." 

A  similar  statute  was  held  to  be 
constitutional  by  the  court  of  ap- 
peals of  Kentucky  in  the  case  of  Mc- 
Glone  v.  Womack,  129  Ky.  274,  17 
L.R.A.(N.S.)  855,  111  S.  W.  688. 
The  court,  after  holding  that  the 
purpose  of  the  statute  was  not  to 
provide  revenue,  but  an  exercise  of 


the  police  power,  said:  "As  we 
view  it,  the  statute  does  not  confer 
any  special  privilege  on  the  owners 
of  sheep.  It  merely  protects  these 
owners  from  the  destruction  of 
their  property  by  dogs.  It  is  the  du- 
ty of  the  state  to  protect  every 
citizen  in  his  life,  liberty,  and  prop- 
erty; and  it  certainly  is  within  the 
competency  of  the  legislature  to  ex- 
ercise the  police  power  of  the  state 
to  protect  all  property  against  the 
ravages  of  destructive  animals. 
The  question  aa  to  how  this  is  to  be 
done  and  what  property  is  to  be  so 
protected  is  a  matter  of  legislative 
discretion.  Undoubtedly  the  sheep 
industry  is  a  most  important  one  to 
the  whole  state.  All  of  our  citizens 
are  interested  in  an  industry  which 
supplies  the  market  with  whole- 
some meat,  pr<)vides  means  of  ob- 
taining warm  and  comfortable 
clothing,  and  at  the  same  time  fur- 
nishes labor  to  the  otherwise  unem- 
ployed. It  is  only  necessary  to  al- 
lude to  this  phase  of  the  question. 
The  importance  of  the  industry  as  a 
whole  is  most  obvious.  It  is  equal- 
ly obvious  that  sheep  are  peculiarly 
liable  to  the  ravages  of  dogs.  They 
have  neither  the  fleetness  to  escape 
nor  the  courage  to  defend  them- 
selves from  attack,  and  their  silent 
suffering  enables  the  dog  to  prey 
upon  them  without  any  danger  that 
the  owner  will  be  warned  of  the  de- 
struction of  his  property  by  the  out- 
cry of  the  dying  animd.  No  other 
domestic  animal  that  we  can  call  to 
mind  is  so  liable  to  destruction  by 
dogs  as  the  sheep.  It  therefore 
seems  to  us  clearly  the  duty  of  the 
state,  if  the  furtherance  of  the  sheep 
industry  is  a  desirable  end,  to  so 
regulate  the  ownership  of  dogs  as  to 
protect  the  sheep  from  destruction 
by  these  animals.  The  statute  is 
certainly  a  reasonable  one,  and  lays 
only  a  small  burden  upon  the  owner 
of  each  dog;  and,  in  effect,  it  only 
requires  the  owner  to  make  good  the 
damage  only  by  his  property.  The 
fact  that  sheep  are  generally  killed 
at  night,  when  it  is  impossible  to 
ascertain  the  owner  of  the  dog  com- 
mitting the  ravage,  makes  it  neces- 
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sary,  if  protection  is 
through  this  channel  at  all,  that 
«ach  owner  of  a  dog  should  be  re- 
quired to  contribute  a  small  amount 
to  a  common  fund  dedicated  to  the 
remuneration  of  owners  of  sheep 
killed  by  unknown  dogs.  As  said 
before,  this  is  simply  requiring  the 
owners  of  dogs  to  make  good  the 
ravages  of  dangerous  animals  kept 
by  l£em;  and  no  citizen  has  just 
cause  of  complaint,  if  he  keeps  ani- 
mals destructive  to  the  property  of 
others,  that  he  is  required  to  make 
Sfood  the  damages  done  by  them. 
The  statute,  in  truth,  is  but  an  en- 
forcement of  the  maxim,  'sic  utere 
tuo  ut  alienum  non  Isedas,'  and,  as 
such,  its  constitutionality  is  beyond 
successful  question." 

In  the  case  of  Noble  State  Bank 
V.  Haskell,  219  U.  S.  104,  55  L.  ed. 
112,  32  LJl.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487, 
the  vaUdily  of  a  statute  of  the  state 
of  Oklahoma  was  upheld  which  au- 
thorized the  levy  and  collection  of 
nn  assessment  on  every  bank  exist- 
ing under  the  law  of  that  state  of 
1  per  cent  of  the  bank's  average 
■daily  deposits  for  the  purpose  of 
■creating  a  depositors'  guaranty 
fund  to  secure  the  full  repasrment  of 
deposits  in  case  it  or  any  other  bank 
existing  under  the  state  laws  should 
become  insolvent,  upon  the  idea 
that  such  a  statute  was  a  valid  ex- 
ercise of  the  police  power  of  the 
state  and  subserved  the  public  wel- 
fare. 

We  are  of  the  opinion  that  the 
cases  herein  cited  furnish  sufficient 
authority,  as  well  as  just  and  suffi- 
cient reasons,  to  warrant  this  court 
in  holding  that  the  statute  under 
consideration  was  a  valid  enact- 
ment. It  has  been  suggested  that 
the  act  does  not  provide  that  the 
cost  QjF  its  administration  shall  be 
paid  o^it  of  the  fund  derived  from 
its  execution,  but  that  this  burden 
murt  necessarily  be  borne  by  the 
public  revenues  of  the  state.  This 
suggestion  may  be  answered  by 
saying  that  there  is  no  authority, 
either  express  or  implied,  given  in 
the  act,  to  pay  any  part  of  the  cost 
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to  be  had  of  its  administration  out  of  the  pub- 
lic revenues  of  the  state.  The  act 
expressly  provides  that  the  fee  of 
the  assessor  for  assessing  and  col- 
lecting the  tax  on  each  dog  shall  be 
paid  out  of  the  tax  collected.  We 
think  authority  may  be  implied 
from  the  provisions  of  the  act  for 
the  pasonent  of  the  cost  of  the  rec- 
ord book  which  he  is  required  to 
keep,  and  the  cost  of  the  receipts 
and  metal  tags  which  he  is  required 
to  furnish  each  per- 
son paying  his  dog  ^ti""^f"  a"' 
tax,  out  of  the  fund  **;J7,"»^  *"  "■'^ 
derived  from  the 
collection  of  the  license  fees.  Cer- 
tainly the  act  does  not  provide  for 
the  payment  of  any  of  these .  ex- 
penses out  of  the  public  revenues. 
-  Without  further  elaboration,  we 
hold  that  the  statute  is  valid,  and 
that  the  court  below  committed  er- 
ror in  quashing  the  indictment 
against  the  defendant,  and  the  judg- 
ment will  be  reversed,  and  the  case 
remanded  for  further  proceedings. 

It  is  quite  probable,  in  view  of 
the  fact  that  a  doubt  has  existed  in 
the  minds  of  some  of  the  circuit  and 
criminal  judges  of  the  state,  and  of 
some  members  of  the  profession,  as 
to  the  validity  of  the  act,  that  many 
persons  have  not  paid  their  dog  tax, 
and  some  have  been  indicted  for  not 
doing  so.  We  recommend  to  the  cir- 
cuit and  criminal  judges  of  the  state 
that,  where  persons  have  been  in- 
dicted for  not  paying  such  tax,  such 
indictments  be  noUed  upon  the  pay- 
ment of  said  tax  and  the  costs. 


L.  D.  Smith,  Special  Judge,  dis- 
senting (November  28,  1921): 

I  am  unable  to  concur  in  the  con- 
clusions reached  by  the  majority  of 
the  court  upholding  the  constitu- 
tionality of  the  statute  which  is  the 
basis  of  the  indictment  in  this  case. 
Feeling  as  I  do  that  some  of  the 
safeguards  of  the  rights  of  the  citi- 
zens of  the  state,  under  our  Consti- 
tution, are  invaded  by  the  legisla- 
tive enactment  involved  herein,  I 
am  constrained  to  put  in  writing 
the  reasons  for  my  dissenting 
views. 
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I  recosrnize  the  right  and  the 
power  of  the  legislature  to  regulate 
the  business  of  owning  and  keeping 
dogs,  and  that  it  may,  without  vio- 
lating any  of  the  provisions  of  our 
Constitution,  require  the  payment 
of  a  license  fee  by  those  who  own 
and  keep  dogs,  but  I  deny  that  it 
has  any  power,  under  the  guise  of 
police  regulations,  to  impose  a  tax 
for  revenue,  and  devote  that  rev- 
enue to  any  other  than  a  public  pur- 
pose, and  I  maintain  that  this  is 
what  the  act  in  question  does. 

Under  the  view  of  the  majority  of 
the  court,  the  legislature  may  exact 
any  amount  of  revenue  under  its 
police  powers  without  reference  to 
the  limitations  on  the  taxing  power 
of  the  legislature  prescribed  by  the 
Constitution,  and  devote  that  rev- 
enue to  any  purpose  whatsoever; 
the  argument  being  that  the  legisla- 
ture may  regulate  the  business  of 
owning  and  keeping  dogs  by  the  im- 
position of  a  tax,  whether  that  tax 
be  imposed  according  to  the  Consti- 
tution or  not,  and,  having  that  pow- 
er, it  may  make  any  disposition  of 
the  revenue  derived  therefrom. 

The  real  purpose  of  the  act  in 
question  is  not  disclosed  in  the  cap- 
tion thereof.  It  purports  to  be  an 
act  to  regulate  the  owning,  keeping, 
or  harboring  of  dogs,  and  to  provide 
a  license  fee  for  each  dog  owned, 
kept,  or  harbored,  and  for  the  dis- 
position of  such  iees.  It  does  not 
disclose  the  fact  that  under  the  pro- 
visions of  the  act  itself  every  cent 
of  the  so-called  license  fee  of  $3  for 
a  female  dog  and  $1  for  a  male  dog, 
except  the  sum  of  15  cents  to  the  tax 
assessor,  is  to  be  devoted  to  the  pri- 
mary purpose  of  creating  what  is 
called  in  the  act  a  "sheep  fund,"  to 
be  used  for  the  payment  of  dam- 
ages sustained  by  sheep  owners. 
Nor  does  it  disclose  the  further  fact 
that  all  fines  belonging  to  the  coun- 
ty, where  such  fines  have  been  as- 
sessed, shall  likewise  be  placed  to 
the  credit  of  the  "sheep  fund,"  and 
that  this  "sheep  fund"  is  to  be  given 
over  to  that  limited  number  of  citi- 
zens who  may  happen  to  sustain 


damages  by  reason  of  the  ravages 
of  dogs  upon  sheep. 

I  do  not  question  the  proposition 
that,  because  revenue  may  inciden- 
tally result  from  the  imposition  of 
»  license  fee,  that  fact  does  not 
make  the  law  one  for  revenue.  But, 
where  the  license  fee  or  charge  lev- 
ied as  a  license,  or  a  specified  por- 
tion thereof  (in  this  case  all  of  it 
except  16  cents),  together  with  all 
fines  and  penalties  derived  from  the 
enforcement  of  the  law,  are  alto- 
gether devoted  to  the  purpose  of 
creating  a  fund,  whatever  disposi- 
tion may  be  made  of  it,  it  cannot  be 
said  to  be  merely  incidental.  And 
I  do  question  the  right  of  the  legis- 
lature to  devote  revenue,  whether 
derived  directly,  in  accordance  Mdth 
the  tax  provisions  of  the  Constitu- 
tion, or  under  the  police  power,  or 
under  any  other  power  imaginable, 
to  any  other  use  or  purpose  ttian  for 
the  public  purposes  prescribed  by 
our  Constitution. 

It  is  conceded  by  the  majority 
opinion  that,  if  the  fee  prescribed 
by  the  act  is  a  tax,  then  the  act  is 
unconstitutional.  Whether  it  is  a 
tax  or  not,  it  must  be  conceded,  is 
not  to  be  determined  from  the  mere 
terms  used  in  defining  or  describing 
it.  We  may  look  to  the  whole  act 
and  ascertain  therefrom  whether 
the  license  fee  be  a  tax  or  whether 
it  be  a  mere  license  fee.  The  act  de- 
nominates the  charge  as  being  a  li- 
cense fee. 

Section  1  of  the  act  provides  that 
every  person  keeping  a  dog  ^all 
pay  "as  an  annual  license  fee  to  the 
county  assessor  or  county  trustee 
the  sum  of  $1  for  each  male  dog  or 
spayed  female  dog,  more  than  six 
months  of  age,  so  owned,  harbored 
or  kept,  and  the  sum  of  $3  for  each 
and  every  female  (unspayed)  dog, 
more  than  six  months  of  age,  so 
owned,  harbored  or  kept." 

Section  2  then  requires  the  county 
assessor  to  give  a  receipt  for  money 
paid  him,  and  that  this  receipt  shall 
be  designated  as  a  dog  license.  The 
assessor  is  required  to  take  a  record 
of  persons  owning  dogs,  and  a  copy 
of  the  receipt  be  jjiven  to  each  own- 
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er,  settmg  forth  the  number  of 
dogs,  name,  age,  sex,  and  breed  of 
the  dogs,  and  the  amount  paid  to 
him. 

Section  3  provides  that  the  money 
collected  by  the  tax  assessor  is  to  be 
delivered  to  the  county  trustee. 

Section  4  prescribes  that  any  per- 
son keeping  a  dog  who  shall  have 
failed  to  pay  the  license  fee  within 
thirty  days,  upon  demand  of  pay- 
ment by  the  county  assessor,  shall 
be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  fined  not 
less  than  $10  nor  more  than  $50  by 
the  court  having  jurisdiction  there- 
of. 

Section  5  makes  it  the  duty  of  the 
assessor  to  report  all  the  informa- 
tion obtained  to  the  county  trustee, 
and  the  trustee  is  required  to  report 
all  such  information  to  the  district 
attorney  general,  whose  duty  it  is 
made  to  prosecute  any  persons  vio- 
lating the  provisions  of  the  law.  If 
it  so  ^  happens  that  the  criminal 
court  is  not  in  session,  then  a  war- 
rant must  be  sworn  out  against  the 
delinquent,  and  prosecuted  before  a 
justice  of  the  peace.  All  funds  col- 
lected for  violations  of  the  act  shall 
be  turned  over  to  the  county  trustee, 
to  be  held  by  him  as  a  psurt  of  the 
"sheep  fund,"  afterwards  in  the  act 
provided  for. 

Section  6  provides  that  any  trus- 
tee or  assessor  or  other  person  upon 
whom  is  enjoined  any  of  the  duties 
prescribed  by  the  act  shall  be 
deemed  guilty  of  a  misdemeanor  in 
office  for  violation  thereof. 

Section  7  provides  that  every  per- 
son liable  to  taxation  must  make 
and  subscribe  to  an  oath  to  the 
county  assessor  stating  the  number 
of  dogs,  whether  male  or  female, 
and,  if  female,  whether  spayed  or 
unspayed,  over  the  age  of  six 
months,  kept  by  him,  and,  if  any 
person  make  a  false  statement,  he  is 
deemed  guilty  of  perjury,  and  upon 
conviction  thereof  shall  be  punished 
by  law  for  that  offense. 

By  §  8  it  is  provided  that  any  per- 
son who  owns  or  keeps  a  dog  after 
he  knows  that  the  dog  has  killed, 
maimed,  chased,  or  worried  sheep 
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shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be 
fined  not  less  than  $10  nor  more 
than  $50. 

By  §  9  it  is  made  a  misdemeanor 
for  any  person  to  keep  or  harbor  a 
dog  who  has  not  paid  the  tax  assess 
sor  or  county  trustee  the  required 
license  fee,  and  upon  conviction  they 
shall  be  fined  not  less  than  $10  nor 
more  than  $50. 

By  §  10  it  is  declared  a  misde- 
meanor for  a  person  owning  or 
keeping  a  female  dog  to  permit  it 
to  run  at  large  ^hen  in  heat,  after 
he  knows  such  dog  to  be  in  heat,  and 
upon  conviction  thereof  shall  be 
fined  not  less  than  $10  nor  more 
than  $50. 

All  the  revenue  derived  from  vio- 
lations of  the  law  by  means  of  the 
fines  and  penalties  just  described, 
as  well  as  the  license  fee,  shall  con- 
stitute a  fund  known  as  the  "sheep 
fund." 

Section  11  provides:  "Sec.  11. 
Be  it  further  enacted,  that  all  mon- 
ey derived  by  the  licensing  of  dogs, 
collected,  by  the  county  assessor  or 
county  trustee,  as  provided  by  this 
act,  shall  constitute  a  fund  known 
as  the  'sheep  fund,'  which  shall  be 
kept  by  the  county  trustee  and  used 
for  the  payment  of  damages  sus- 
tained by  sheep  owners  of  sheep 
killed,  maimed  or  damaged  by  any 
dog  or  dogs  within  any  county  of 
the  state  of  Tennessee,  and  each 
county  trustee  shall  collect  all  fines 
belonging  to  his  county  from  the  re- 
spective courts  where  such  fines 
have  been  assessed  under  the  provi- 
sions of  this  act,  and  all  such  fines 
shall  be  placed  to  the  credit  of  the 
'sheep  fund,'  as  herein  provided 
for." 

Thus  it  will  be  seen  a  scheme  is 
devised  for  the  production  of  a 
large  revenue  to  make  up  a  fund 
from  which  sheep  owners  may  be 
compensated  for  their  personal 
losses  by  the  ravages  of  dogs.  Not 
even  the  expense  of  the  administra- 
tion of  the  enforcement  of  the  law 
is  taken  care  of  out  of  the  license 
fee,  or  from  any  other  source.  This 
burden  must  necessarily  be  borne 
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by  the  public  revenues  of  the  state, 
with  the  single  exception  of  15 
cents  to  the  ts^  assessor  for  assess- 
ing and  collecting  the  tax.  Even 
the  expense  incident  to  the  cost  of 
the  record  book  required  to  be  kept, 
the  cost  of  the  receipts,  and  every 
otiier  expense  and  charge  fixed  in 
the  act,  except  the  fee  of  15  cents 
and  the  cost  of  a  metal  tag,  which 
is  to  be  borne  by  the  dog  owner, 
must  come  from  the  public  rev- 
enues. 

By  the  opinion  of  the  majority  it 
is  said  that  the  act  does  not  provide 
for  the  payment  of  any  of  these  ex- 
penses out  of  the  public  revenues. 
To  be  sure  it  does  not,  but  all  these 
expenses,  the  costs  of  witnesses,  the 
fees  of  officers,  and  every  other  item 
of  expense  connected  with  the  en- 
forcement of  the  law  has  to  be  paid, 
and  the  state  is  deprived  by  this  act 
of  any  of  the  funds  derived  from 
the  license  fee,  or  from  fines,  with 
which  to  pay  this  expense,  but  de- 
votes it  to  the  private  purpose  of 
indemnifying  the  sheep  owner.  In 
this  roundabout  way  the  public  is 
made  to  pay  the  costs  and  expenses 
incident  to  this  law  out  of  funds 
which  it  would  otherwise  be  entitled 
to  devote  to  public  purposes,  in  or- 
der to  protect  a  private  industry. 
This  violation  of  the  rights  of  the 
citizens  cannot  be  justified  merely 
because,  if  this  sheep  fund  is  not  ex- 
hausted in  the  payment  of  private 
claims,  it  may  be  devoted  to  the  pub- 
lic school  fund. 

Can  it  be  said  that  a  charge  thus 
imposed  upon  the  owners  of  dogs  is 
one  for  the  primary  purpose  of  reg- 
ulating the  dog  industry,  and  not  a 
tax  within  the  meaning  of  our  Con- 
stitution t 

Taxes  have  been  variously  de- 
fined. Practically  all  of  the  defini- 
tions given  by  the  courts  are  stated 
in  37  Cyc.  pp.  706-710,  as  follows: 

"The  terms  'tax'  and  'taxes'  have 
been  defined  as  a  rate  or  sum  of 
money  assessed  on  the  person  or 
property  of  a  citizen  by  government 
for  the  use  of  the  nation  or  state; 
burdens  or  charges  imposed  by  the 
legislative  power  upon  persons  or 


property  to  raise  money  for  public 
purposes,  and  the  enforced  propor- 
tional contribution  of  persons  and 
property  levied  by  authority  of  the 
state  for  the  support  of  government 
and  for  all  public  needs.  Taxation 
is  the  act  of  laying  a  tax,  or  impos- 
ing these  burdens  or  charges  upon 
persons  or  property,  or,  in  otiier 
words,  the  process  or  means  by 
which  the  taxing  power  is  exercised. 
Other  definitions  relating  to  taxes 
and  taxation  are  given  in  the  notes 
and  subsequent  sections  of  this  ar- 
ticle. 

"In  a  general  sense  the  terms 
'tax'  and  taxes'  include  every  bur- 
den that  may  be  lawfully  laid  upon 
the  citizen  by  virtue  of  the  taxing 
power,  but  their  application  in  con- 
stitutional or  statutory  provisions 
varies  to  some  extent  according  to 
the  intention  and  purpose  of  the 
particular  provision,  and  even  the 
fact  that  a  burden  is  imposed  in  the 
exercise  of  the  taxing  power  does 
not  necessarily  make  it  a  tax.  The 
essential  characteristics  of  a  tax  are 
that  it  is  not  a  voluntary  payment 
or  donation,  but  an  enforced  contri- 
bution, exacted  pursuant  to  legisla- 
tive authority,  in  the  exercise  of  the 
taxing  power,  the  contribution  be- 
ing of  a  proportionate  character, 
and  payable  in  money,  and  imposed, 
levied,  and  collected  for  the  purpose 
of  raising  revenue,  to  be  used  for 
public  or  governmental  purposes, 
and  not  as  payment  for  some  spe- 
cial privilege  granted  or  service 
rendered.  Taxes  and  taxation  are 
therefore  distinguishable  from  va- 
rious other  contributions,  charges, 
or  burdens  paid  or  imposed  for  par- 
ticular purposes  or  under  particular 
powers  or  functions  of  the  govern- 
ment. Whether  a  particular  contri- 
bution, charge,  or  burden  is  to  be 
regarded  as  a  tax  depends  upon  its 
real  nature  in  view  of  these  essen- 
tial characteristics,  and,  if  it  is  in 
its  nature  a  tax,  it  is  not  material 
that  it  may  be  called  by  a  different 
name,  and  conversely,  if  it  is  not  in 
its  nature  a  tax,  it  is  not  material 
that  it  may  have  been  so  called." 

Unquestionably   the   license    fee 
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prescribed  in  this  act  is  a  burden  not  so  much 
laid  upon  the  citizen  who  happens  to 
be  the  owner  of  a  particular  class  of 
property,  and  the  object  and  pur- 
pose of  levying  the  tax  or  charge  is 
to  create  a  fund  to  be  used  for  gov- 
ernmental purposes.  Of  course,  the 
fact  that  this  fund  is  devoted  to  an 
unlawful  purpose  cannot  relieve  it 
of  the  characteristics  of  a  tax,  be- 
cause whatever  purpose  the  legisla- 
ture may  express  is  a  governmental 
purpose,  whether  constitutional  or 
not,  within  the  definition  of  the 
term  "taxation." 

It  is  a  setted  rule  of  law  that  no 
legislative  body  can  impose  a  license 
tax  for  revenue  purposes  under  the 
guise  of  the  police  power,  and  it  is 
equally  well  settled  *that  a  license 
fee  required  of  useful  employments 
can  carry  with  it  only  such  fee  as  is 
necessary  to  pay  the  expenses  of  li- 
censing, including  reasonable  com- 
pensation for  the  additional  expense 
of  supervision  over  the  particular 
vocation,  except,  of  course,  the  leg- 
islature cannot  be  expected  to  an- 
ticipate the  exact  amount  of  the  ex- 
pense to  be  incurred,  and  therefore 
any  surplus  derived  from  a  reason- 
able exercise  of  legislative  power 
may  be  devoted  to  some  other  pur- 
pose without  infringing  the  taxa- 
tion provisions  of  the  Constitution. 

It  is  practically  conceded  by  the 
opinion  of  the  majority  that,  if  the 
keeping  of  dogs  were  a  useful  em- 
ployment, then  any  license  fee 
charged  must  be  such,  and  no  more, 
as  to  reasonably  meet  the  additional 
expenses  incurred  by  the  state  in 
the  enforcement  and  administration 
of  the  law.  It  has  been  too  univer- 
sally decided  to  admit  of  contrary 
argument  that  any  license  fee  which 
is  unreasonably  in  excess  of  the  es- 
timated expense  occasioned  by  any 
particular  line  of  business  consti- 
tutes a  tax,  and  not  a  license  fee, 
and  of  course  it  follows  that,  where 
the  license  fee  is  specifically  devoted 
to  some  other  purpose,  it  is  a  tax, 
and  not  an  exercise  of  the  police 
power.  17  R.  C.  L.  pp.-  532,  539, 
543. 

I  quote  from  the  above  authority 
19  A.L.R.— 13. 
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for  the  purpose  of 
showing  what  the  decisions  have 
been  as  to  present  in  concrete  form 
the  reasons  for  the  proposition  that, 
when  a  burden  or  charge  is  levied 
against  a  citizen  or  a  property  hold- 
er beyond  that  which  is  reasonable 
for  covering  the  expense  of  the  en- 
forcement of  the  law,  and  certainly 
when  it  is  devoted  to  an  entirely  dif- 
ferent purpose,  it  becomes  a  tax, 
and  the  power  to  enforce  its  collec- 
tion depends  upon  whether  it  has 
been  levied  in  accordance  with  the 
limitations  of  the  Constitution.  "It 
is  a  rule  of  wide  acceptation  that  a 
miinicipal  corporation  cannot,  un- 
der the  guise  of  the  police  power, 
impose  a  license  tax  for  revenue 
purposes.  If  from  a  consideration 
of  an  ordinance  or  law  it  is  clear 
that  it  was  primarily  designed  as  a 
means  of  raising  revenue,  the  bur- 
den thus  imposed  must  be  treated  as 
a  tax,  and  not  a  license,  and  such  an 
enactment  cannot  be  considered  as 
an  exercise  of  the  police  power. 
Yet  revenue  may  incidentally  result 
from  an  undisputed  exercise  of  the 
police  power.  Indeed,  such  is 
usually  the  result  of  police  regula- 
tions, whether  made  directly  by  the 
legislature,  or  by  a  municipality 
acting  under  authority  of  law.  But 
that  fact  does  not  devest  the  regula- 
tion of  its  police  character  and  ren- 
der it  an  exercise  of  the  taxing 
power.  .  .  .  While  it  is  no  objec- 
tion to  a  tax  imposed  under  the 
police  power  that  it  may  incidental- 
ly yield  a  revenue,  still  the  tax  can- 
not be  made  so  heavy  on  a 
legitimate  occupation  as  to  create  a 
monopoly,  or,  in  effect,  prohibit  the 
pursuit  of  the  occupation.  The 
amount  of  the  license  fee  or  charge 
is  to  be  considered  in  determining 
whether  the  exaction  is  one  for  reg- 
ulation merely,  or  for  revenue,  the 
reason  being  that  the  amount  of  the 
fee  might  in  some  cases  be  so  large 
as  to  suggest  of  itself,  considering 
the  character  of  the  business  to 
which  it  was  applied,  that  it  was  in 
fact  a  tax  for  revenue."  17  R.  C.  L. 
p.  543,  §  59. 

Of  course,   if  a  license  fee   or 
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charge  could  be  held  to  be  a  tax,  by 
reason  of  the  excessive  amount  of 
the  fee  or  charge,  there  is  no  escape 
from  the  conclusion  that,  if  the  tax 
by  the  act  is  devoted  to  other  pur- 
poses, and  certainly  when  devoted 
to  a  governmental  purpose,  it  be- 
comes »  tax  that  must  conform  to 
the  limitations  of  the  Constitution. 

Again  quoting  from  Ruling  Case 
Law:  "It  is  well  settled  that  the 
license  required  of  useful  employ- 
ments can  carry  with  it  only  such 
fee  as  is  necessary  to  pay  the 
expenses  of  licensing,  including 
reasonable  compensation  for  the 
additional  expense  of  municipal 
supervision  over  the  particular 
business  or  vocation;  whereas  the 
exaction  of  license  fees  for  revenue 
purposes  is  the  exercise  of  the  pow- 
er of  taxation,  and,  as  such,  comes 
within  the  provisions  of  the  Consti- 
tution limiting  the  exercise  of  that 
power."    17  R.  C.  L.  p.  533,  §  50. 

Again  quoting  from  Ruling  Case 
Law:  "It  is  a  well-settled  rule  in 
many  jurisdictions  that  a  license 
fee  may  be  of  sufficient  amount  to 
include  the  expense  of  issuing  the 
license  and  the  cost  of  the  necessary 
inspection  or  police  surveillance  con- 
nected with  the  business  or  calling 
licensed,  and  that  the  exaction  of 
sums  in  excess  of  such  expenses  is, 
in  effect,  nothing  else  than  a  tax  on 
the  business.  But  where  the  ordi- 
nance conforms  to  the  rule,  charges 
thus  imposed  are  in  no  sense  a  tax, 
fine,  or  penalty,  but  a  legitimate  fee 
charged  for  services  rendered,  in- 
cluding the  expenses  which  may  be 
incurred  in  the  enforcement  of  such 
police  inspections  or  superintend- 
ence as  may  be  lawfully  exercised 
over  the  business.  Under  this  rule, 
in  fixing  the  fee  it  is  proper  and 
reasonable,  however,  to  take  into  ac- 
count not  only  the  expense  of  direct 
regulation,  but  all  the  incidental 
consequences  that  may  be  likely  to 
subject  the  public  to  cost  in  conse- 
quence of  the  business  licensed.  As 
a  general  rule,  at  least  with  refer- 
ence to  employments  not  requiring 
restraint,  a  fee  which  is  dispropor- 
tionate to  the  cost  of  regulation 


will  be  deemed  unreasonable;  and 
80  it  has  been  held  that,  if  there  is 
no  inspection  or  sul)ervision  by  the 
municipality,  there  can  be  no  license 
fee  imposed."  17  R.  C.  L.  §  56, 
p.  539. 

It  may  be  well  to  notice  some  of 
the  cases  in  which  the  courts  of  this 
country  have  made  the  distinction 
between  a  mere  license  fee  and  a 
tax. 

The  case  of  Ellis  v.  Frazier,  38 
Or.  462,  53  L.R.A.  454,  63  Pac.  642, 
was  one  involving  a  statute  impos- 
ing a  tax  on  bicycles,  to  be  used  for 
the  construction  of  bicycle  paths, 
and  in  which  the  act  was  held  to 
contravene  a  constitutional  provi- 
sion against  special  or  local  laws 
for  laying,  opening,  or  working 
highways.  The  act  set  apart  four 
fifths  of  the  tax  as  a  fund  for  the 
purpose  of  constructing  and  main- 
taining bicycle  paths,  and  this  fact 
was  held  to  show  that  the  statute 
was  primarily  designed  as  a  means 
of  raising  revenue,  and  the  burden 
imposed  must  be  treated  as  a  tax, 
and  not  as  a  license.  In  discussing 
the  question  the  court  said:  "The 
legislative  assembly  has  referred  to 
the  levy  as  a  tax,  but  the  descrip- 
tive designation  is  unimportant;  for 
the  object  sought  to  be  attained  by 
the  enactment  must  determine  the 
character  of  the  exaction." 

The  court  quoted  from  Cooley  on 
Taxation  at  page  396,  wherein  that 
author  said:  "The  distinction  be- 
tween a  demand  of  money  under  the 
police  power  and  one  made  under 
the  power  to  tax  is  not  so  much  one 
of  form  as  of  substance.  The  pro- 
ceedings may  be  the  same  in  the  two 
cases,  though  the  purpose  is  essen- 
tially different.  The  one  is  made 
for  regulation  and  the  other  for  rev- 
enue. If,  therefore,  the  purpose 
is  evident  in  any  particular  inst^ce, 
there  can  be  no  difficulty  in  classify- 
ing the  case  and  referring  it  to  the 
proper  power." 

The  court  approved  a  quotation 
from  another  case  in  which  it  was 
held:  "Whenever  it  is  manifest 
that  the  fee  for  a  license  to  conduct 
an  occupation  is  substantially  in  ex- 


Digitized  by 


Google 


cess  of  the  sum  necessaiy  to  cover 
the  cost  of  issuing  the  license  and 
incidental  expenses  attending  the 
regulation  of  the  business,  the  bur- 
den is  a  tax,  and  not  a  license." 

After  quoting  the  above,  the  court 
said,  with  respect  to  the  particular 
statute  involved  therein:  "What- 
ever the  rule  may  be  in  respect  to 
the  granting  of  licenses  which  in- 
cidentally result  in  producing  a 
revenue,  or  the  law  in  relation  to 
the  authority  of  a  municipal  cor- 
poration in  the  maintenance  of  its 
streets,  it  cannot  reasonably  be  in- 
ferred that  the  burden  imposed  by 
the  act  in  question  was  an  exercise 
of  the  police  power  of  the  state ;  for 
the  use  of  a  bicycle  does  not  neces- 
sarily tend  to  the  destruction  of  the 
highways.  We  do  not  wish  to  be 
understood  as  intimating  that  the 
sum  of  $1  more  than  the  cost  of  ex- 
ecuting the  necessary  receipts  and 
supplying  the  requisite  tags  is  an 
unreasonable  exaction,  but,  inas- 
much as  that  sum  is  set  apart  from 
each  collection  as  a  fund  for  the 
purpose  of  constructing  and  main- 
taining bicycle  paths^  it  is  evident, 
we  think,  from  a  consideration  of 
the  entire  act,  that  it  was  primarily 
designed  as  a  means  of  raising  reve- 
nue, and  the  burden  thus  imposed 
must,  therefore,  be  treated  as  a  tax, 
and  not  a  license." 

In  the  case  of  Wisconsin  Teleph. 
Co.  V.  Milwaukee,  126  Wis.  1,  1 
L.RJ^.(N.S.)  587,  110  Am.  St.  Rep. 
886, 104  N.  W.  1009,  it  was  held  that 
the  power  to  exact  from  the  tele- 
phone company,  authorized  by  stat- 
ute to  erect  its  lines  in  the  streets 
of  the  city,  a  license  for  the  use  of 
such  streets,  is  not  given  to  a  munic- 
ipal corporation  by  a  charter  con- 
ferring upon  it  general  police  power 
and  right  to  control  and  regulate  its 
streets  and  to  prevent  the  encumber- 
ing of  them.  The  act  involved  in 
that  case  required  the  payment  by 
the  persons  erecting  poles  of  an 
annual  license  fee  of  $1  for  every 
pole,  and  the  funds  derived  from 
such  license  were  to  be  credited  to 
and  become  a  part  of  the  general 
city  fund.    The  court  said:     "The 
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plain  import  of  this  ordinance  is 
that  it  grants  the  privilege  to  tele- 
phone and  telegraph  companies  to 
occupy  the  streets  of  defendant  city 
with  their  poles  ...  in  consid- 
eration of  the  license  fee  exacted. 
.  .  .  There  is  nothing  in  the  or- 
dinance indicating  that  the  fee  is 
exacted  for  inspection  or  supervi- 
sion, or  that  it  will  be  used  for  such 
purpose,  or  that  any  such  amount  is 
necessary  to  defray  the  expense  of 
such  inspection  and  supervision. 
.  .  .  Even  if  the  city  had  the 
right  to  impose  reasonable  charges 
for  inspection  and  supervision,  it 
should  not  be  permitted,  under  the 
guise  of  such  power,  to  collect  large 
amounts  of  revenue  for  the  benefit 
of  the  city,  regardless  of  the  amount 
necessary  for  such  inspection  and 
supervision." 

In  the  case  of  Ottumwa  v.  Zekind, 
95  Iowa,  626,  29  L.R.A.  735,  58 
Am.  St.  Rep.  447,  64  N.  W.  646,  the 
court  said:  "  'Licenses  are  a  part 
of  the  police  regulations  of  a  city, 
and  should  be  charged  for  as  such 
and  only  to  such  extent  as  may 
reasonably  compensate  the  city  for 
issuing  and  enforcing  the  licenses, 
and  for  the  care  exercised  by  the 
city  under  its  police  authority  over 
the  particular  person  licensed.' 
.  .  .  The  amount  of  the  license  fee 
or  charge  is  to  be  considered  in 
determining  whether  the  exaction  is 
not  .  .  .  one  of  revenue  or  pro- 
hibition instead  of  one  of  regulation 
under  the  police  power." 

The  case  of  American  Fertilizing 
Co.  V.  Board  of  Agriculture  (C.  C.) 
11  L.R.A.  179,  3  Inters.  Com.  Rep. 
532,  43  Fed.  609,  involved  the  con- 
stitutionality of  an  act  of  the  legis- 
lature of  North  Carolina  to  the  ef- 
fect that  no  commercial  fertilizers 
should  be  sold  or  offered  for  sale 
until  the  manufacturer  or  importer 
obtain  a  license  from  the  state,  for 
which  he  should  pay  a  privilege  tax 
of  $500  per  annum,  for  each  sep- 
arate brand.  The  court  recognized 
the  right  of  the  state  to  tax  any  per- 
son for  the  privilege  of  doing  any 
particular  business  therein,  under 
the  authority  of  M'CuUoch  v.  Mary- 


Digitized  by 


Google 


196 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


land,  4  Wheat.  316,  4  L.  ed.  579; 
but  this  statute  was  challenged  up- 
on the  ground  that  it  imposed  a  tax 
on  fertilizers.    The  court  said : 

"If  the  legislation  .  .  .  can 
properly  be  referred  to"  the  police 
"power,  it  will  be  because  the  right 
to  pass  inspection  laws  may  be 
deemed  to  have  its  foundation  in  the 
police  power  of  a  state.  Certainly  if 
it  be  anything  but  what  the  act  it- 
self seems  to  contemplate, — a  tax  on 
an  occupation,  or  a  privilege  tax, — 
if  is  because  it  is  used  to  secure  an 
inspection  of  commercial  fertilizers 
before  they  can  be  sold  in  North 
Carolina.  Such  a  tax  would  be  con- 
stitutional only  within  the  limits  of 
the  Constitution.  It  cannot  be  sus- 
tained when  evidently  in  excess  of 
what  is  required  for  such  purpose, 
and  when  the  proceeds  are  applied 
to  other  uses. 

"We  think  that  in  this  case  the 
court  might  judicially  take  notice 
of  the  evident  fact  that  $500  on  a 
brand  of  commercial  fertilizers  is  a 
much  larger  sum  than  can  be  neces- 
sary for  its  inspection.  But  the 
court  is  relieved  from  all  embarrass- 
ment in  this  respect  by  the  fact  that 
the  act  declares,  by  necessary  impli- 
cation, that  the  tax  is  not  needed 
for  inspection  expenses.  In  §  22, 
$500  of  the  money  received  from 
the  tax  on  fertilizers  is  appropriat- 
«d  to  the  North  Carolina  Industrial 
Association,  and,  in  §  23,  $41,000  is 
given  to  pay  the  expenses  of  the 
department  of  agriculture,  includ- 
ing $20,000  for  the  completion  of 
the  oyster  survey,  and  'all  other 
revenues  arising  from  the  tax  on 
fertilizers'  are  'appropriated  to  the 
establishment  of  an  agricultural  and 
mechanical  college.*" 

The  difference  between  a  tax  and 
a  license  fee  is  clearly  expressed  by 
this  court  in  McMillan  v.  Knoxville, 
139  Tenn.  324,  202  S.  W.  65,  and  it 
was  therein  recognized  that  a  li- 
cense fee  is  one  that  covers  the  ex- 
penses incident  to  its  issuance  and 
the  expenses  incident  to  the  super- 
vision of  the  particular  business  be- 
ing   regulated.      The    court    said: 

"A  'license,'  in  its  truer  sense,  is 


issued  under  the  police  power,  while 
a  license  may  be  issued  on  thie  pay- 
ment of  an  'occupation  tax,'  levied 
under  this  taxing  power  embodied 
in  the  Constitution,  revenue  being 
its  primary  object,  though  regula- 
tion may  be  in  mind  as  an  incident. 
The  two  charges  and  licenses  are 
distinct  things,  but  confusion  of 
thought  arises  at  times,  due  to  the 
fact  that  a  license  may  be  issued  in 
either  case.  In  the  one  case  the 
power  exercised  is  that  to  license, 
and  in  the  other  to  tax  and  to  li- 
cense. 3  McQuillin,  Mun.  Corp.  § 
961. 

"Judge  Cooley  says  that  under 
the  authority  to  license  in  the  truer 
sense  'a  municipal  corporation  may 
by  ordinance  require  a  license  to  be 
first  taken  out,  and  charge  a  reason- 
able sum  for  issuing  the  same  and 
keeping  the  necessary  record,  but  it 
cannot,  by  virtue  of  this  authority, 
without  more,  levy  a  tax  upon  an 
occupation  itself.'  Nashville  v. 
Linck,  12  Lea,  507.  A  license  in 
this  sense  is  a  permit  issued  not  for 
revenue,  but  for  regulation.  As 
said,  an  occupation  tax  is  levied  for 
revenue  primarily,  and,  in  in- 
stances, for  regulation  incidentally. 

"We  are  of  opinion  that  it  was 
competent  for  the  legislature  to  pro- 
vide a  regulatory  license  for,  and  al- 
so an  occupation  tax  upon,  such 
agencies.  "The  two  are  not  incon- 
sistent; neither  impinges  on  the 
other.  17  R.  C.  L.  p.  486.  There- 
fore the  enactment  of  chapter  78 
did  not  repeal  chapter  70  of  the  Acts 
of  1917. 

"It  was  competent  for  the  legis- 
lature to  add  to  whatever  regulation 
was  manifested  in  the  imposition  of 
.the  privilege  or  occupation  tax,  by 
providing  for  the  more  detailed  po- 
licing regulation  set  forth  in  Acts 
1917,  chap.  78,  and  to  fix  a  fee 
therefor. 

"A  true  license  fee,  as  contradis- 
tinguished from  such  a  tax,  should 
be  fixed  to  cover  the  expense  of  is- 
suing it,  the  service  of  officers,  and 
other  expenses  directly  or  indirectly 
incident  to  the  supervision  of  the 
particular    business    or    vocation. 
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There  is  no  attempt  in  this  case  to 
question  the  amount  of  the  license 
fee  as  bein^  excessive  or  so  unrea- 
sonable as  to  partake  of  the  nature 
of  a  tax.  Ex  parte  Cramer,  62  Tex. 
Crim.  Rep.  11,  36  L.R.A.(N.S.)  78, 
136  S.  W.  61,  Ann.  Cas.  1913C, 
588." 

In  Postal  Teleg.-Cable  Co.  v. 
Taylor,  192  U.  S.  64,  48  L.  ed.  342, 
24  Sup.  Ct.  Rep.  208,  there  was  in- 
volved an  ordinance  imposing  a  li- 
cense tax  or  fee  upon  telegraph 
companies  having  poles  and  wires 
in  the  borough. 

The  license  fee  charged  was  held 
to  be  a  tax  because  it  was  twenty 
times  more  than  could  possibly  be 
incidental  to  inspection  and  super- 
vision. The  ordinance  was  held  to 
be  unreasonable,  although  it  was 
urged  by  the  municipality  that  it 
was  a  proper  police  regulation,  and 
that  the  collection  of  the  revenue 
was  but  incidental  to  the  protection 
of  the  lives  and  property  of  its  citi- 
zens. In  passing  upon  the  validity 
of  the  ordinance,  the  court  said: 
"When  we  come  to  an  examination 
of  the  grounds  upon  which  this  kind 
of  a  tax  is  justi^able,  and  when  we 
find  that  in  this  case  each  one  of 
those  grounds  is  absent,  how  is  it 
possible  to  uphold  the  validity  of 
such  an  ordinance?  To  uphold  it  in 
such  a  case  as  this  is  to  say  that  it 
may  be  passed  for  one  purpose  and 
used  for  another, — passed  as  a  po- 
lice inspection  measure  and  used  for 
the  purpose  of  raising  revenue ;  that 
the  enactment  as  a  police  measure 
may  be  used  as  a  mere  subterfuge 
for  the  purpose  of  raising  revenue; 
and  yet,  because  it  is  said  to  be  an 
inspection  measure,  the  court  must 
take  it  as  such  and  hold  it  valid,  al- 
though  resulting  in  a  rate  of  taxa- 
tion which,  if  carried  out  through- 
out the  country,  would  bankrupt  the 
company  were  it  added  to  the  other 
taxes  properly  assessed  for  revenue 
and  paid  by  the  company." 

For  similar  reasons  the  Supreme 
Court  of  the  United  States,  in  the 
case  of  Atlantic  &  P.  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  47  L. 
ed.  995,  23  Sup.  Ct.  Rep.  817,  held 
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that  an  ordinance  requiring  the 
company  to  pay  a  license  fee  for  the 
supervision  of  its  business  was  sub- 
ject to  some  restraint  in  the  amount 
of  the  charge  which  it  exacts.  The 
court  said :  "When  it  is  authorized 
only  in  support  of  police  supervi- 
sion, the  expense  of  such  supervi- 
sion determines  the  amount  of  the 
charge;  and,  if  it  were  possible  to 
prove  in  advance  the  exact  cost,  that 
would  be  the  limit  of  the  tax.  In 
the  nature  of  things,  that,  however, 
is  ordinarily  impossible,  and  so  tiie 
municipality  is  at  liberty  to  make 
the  charge  large  enough  to  cover 
any  reasonable  anticipated  ex- 
penses. It  is  authorized  to  fix  such 
charge  in  advance,  and  need  not 
wait  until  the  end  of  the  period  for 
which  the  license  is  granted.  It 
may  not  act  arbitrarily  or  unrea- 
sonably, but  the  risk  may  rightfully 
be  cast  upon  the  licensee." 

The  majority  opinion  would  seem 
to  make  a  distinction  between  li- 
cense fees  charged  upon  useful  em- 
ployments and  those  employments 
which  are  deemed  detrimental  to 
the  public  health;  and  that  there- 
fore the  legislature  may,  in  the  ex- 
ercise of  its  police  power,  and  with- 
out conformity  to  the  limitations  of 
the  Constitution  with  respect  to 
taxation,  raise  any  amount  of  reve- 
nue from  a  person  engaged  in  an 
employment  deemed  by  the  legisla- 
ture to  be  detrimental  to  the  public 
morals  or  the  public  health,  and 
that,  by  means  of  the  license  fee,  the 
legislature  may  prohibit  or  re- 
strain such  a  business,  even  though 
it  results  in  the  production  of  a 
revenue. 

Unquestionably  the  legislature 
has  the  power,  if  it  exercises  it  in 
accordance  with  the  limitations  of 
the  Constitution,  to  tax  undesirable 
occupations  to  the  point  of  prohibi- 
tion. It  may  exercise  its  police 
power  through  the  method  of  taxa- 
tion, but  it  cannot  exercise  its  police 
power  in  violation  of  the  mandates 
of  the  Constitution.  If  the  legisla- 
ture sees  fit  to  prohibit  or  restrain 
the  keeping  of  dogs,  by  means  of  a 
tax,  then  it  must  conform  to  the  pro- 
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visions  of  the  Constitution  on  that 
subject.  The  exercise  of  the  police 
power  is  not  an  unrestrained  one. 
It  cannot  be  exercised  in  violation 
of  plain  inhibitions  in  the  Consti- 
tution. When  a  legislature  invokes 
its  taxing  power  to  further  police 
regulations,  it  must  comply  with 
the  restrictions  of  the  Constitution 
in  that  respect.  Our  legislature  is 
authorized  by  the  Constitution  to 
levy  a  tax  upon  privileges.  This 
power  cannot  be  used  to  prohibit 
useful  occupations,  because  the  po- 
lice power  cannot  be  combined  with 
the  taxation  power  to  destroy  or  to 
restrain  useful  employments.  In 
such  case  the  amount  of  the  privi- 
lege tax  must  be  a  reasonable  one. 
But,  in  the  case  of  those  employ- 
ments deemed  detrimental  to  the 
public  health  or  to  the  public  mor- 
als, the  legislature  may  combine  its 
taxing  power  with  its  police  power, 
and  impose  a  privilege  tax  which 
would  operate  as  a  regulatory  meas- 
ure under  its  police  power.  But  it 
cannot  raise  revenue  by  taxation 
without  complying  with  the  provi- 
sions of  our  Constitution  with  re- 
spect thereto,  under  the  guise  of  the 
police  power.  Whenever  it  under- 
takes to  destroy  a  dangerous  busi- 
ness by  the  exercise  of  its  police 
power,  it  must  recognize  the  re- 
straints of  the  Constitution.  It  may 
go-  to  the  end  necessary  to  accom- 
plish the  purpose,  provided  it  does 
not  run  counter  to  the  Constitution 
itself.  When  it  undertakes  to  uti- 
lize the  taxing  power,  it  must  com- 
ply with  the  limitations  which  cre- 
ated the  power. 

I  am  perfectly  aware  of  the  fact 
that  in  some  jurisdictions  the  courts 
have  gone  a  long  way  to  uphold  leg- 
islation of  this  character.  Similar 
statutes  have  been  held  constitu- 
tional by  the  supreme  courts  of 
Michigan,  Indiana,  Illinois,  Ohio, 
and  Kentucky. 

In  the  case  of  Cole  v.  Hall,  -103 
111.  30,  it  seems  that  it  would  make 
no  difference  under  the  Constitution 
of  that  state  what  disposition  was 
made  of  the  license  fee  when  col- 
lected. 


The  Oklahoma  banking  laws,  re- 
quiring bankers  to  pay  a  tax  to  cre- 
ate a  fund  for  the  protection  of 
those  who  lose  their  money  in  bank 
failures,  are  referred  to. 

None  of  these  cases  can  possibly 
be  in  harmony  with  the  principle 
that  a  license  fee  in  excess  of  rea- 
sonable expenses  for  supervision,  or 
for  other  purposes  than  supervision, 
is  nothing  but  a  tax,  unless  it  be  up- 
on the  principle  that  any  amount  of 
money  can  be  raised  for  any  pur- 
pose under  the  police  power,  which 
tends  to  restrain  or  prohibit  a  busi- 
ness or  occupation  detrimental  to 
the  public  health  or  to  the  public 
morals.  It  may  be  that  the  enact- 
ments in  these  states  are  in  har- 
mony with  some  privilege  tax  pow- 
er conferred  by  the  Constitution 
upon  the  legislature.  I  cannot 
agree  to  the  soundness  of  any  such 
decisions  when  tested  by  our  Consti- 
tution. 

I  should  not  feel  impelled  to  em- 
phasize my  dissent  if  I  were  con- 
vinced that  this  court  had,  in  previ- 
ous decisions,  settled  the  question, 
as  is  stated  by  the  opinion  of  the 
majority.  While  I  am  not  prepared 
to  concede  the  correctness  of  the  de- 
cisions of  this  court  in  the  case  of 
State  V.  Erwin,  139  Tenn.  341,  200 
S.  W.  973,  and  Ponder  v.  State,  141 
Tenn.  481,  212  S.  W.  417,  neverthe- 
less they  should  be  adhered  to  if 
conclusive  of  the  question  herein 
presented. 

I  recognize  tlie  soundness  of  the 
principle  that  the  legislature  is  not 
obliged  to  calculate  in  advance  the 
expenses  incident  to  the  administra- 
tion of  a  law,  and  that  it  may,  with- 
in reasonable  limitations,  estimate 
what  would  be  a  reasonable  charge 
to  meet  expenses  of  that  character, 
but  whenever  the  legislature  under- 
takes, by  means  of  a  license  fee,  to 
collect  from  property  owners  a  fee 
or  charge  which,  upon  its  face,  is 
not  intended  for  or  devoted  to  the 
purpose  of  meeting  the  expenses  in- 
cident to  the  regulation,  or  which  it 
can  be  readily  ascertained  is  not  in- 
tended for  that  purpose,  I  am 
obliged,  upon  principle  and  author- 
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constitutes  a  tax  which  must  be 
raised  in  the  method  and  according 
to  the  provisions  and  limitations  of 
our  Constitution.  I  conceive  such 
to  have  been  the  holding  of  this 
court  in  the  case  of  Phillips  v.  Lew- 
is, 3  Shannon,  Cas.  230.  In  that 
case  an  act  making  it  a  privilege 
and  imposing  a  tax  thereon  to  keep 
a  dog  was  under  consideration.  Its 
constitutionality  was  defended  on 
the  ground  that  it  was  an  exercise 
of  the  police  power  inherent  in  the 
legislature.  In  denying  this  conten- 
tion the  court  said : 

"This  power  [the  police  power] 
is  a  very  different  one  from  the  tax- 
ing power,  as  we  think,  in  its  essen- 
tial principles,  though  the  taxing 
power,  when  properly  exercised, 
may  indirectly  tend  to  reach  the  end 
sought  by  the  other  in  some  cases. 
This  power  in  the  state  is  based  on 
the  maxims  that  a  man  must  so  use 
his  own  as  not  to  do  wrong  to  anoth- 
er ;  that  the  individual  citizen  shall 
so  enjoy  his  own  rights  as  not  there- 
by to  infringe  upon  the  rights  of 
others;  that  the  interest  and  rights 
of  the  individual,  or  a  class  of  indi- 
viduals, is  to  be  made  subservient 
to  the  higher  interest  of  the  whole 
or  majority  of  the  people  of  the 
state  whenever  the  minor  interest 
shall  conflict,  in  the  judgment  of  the 
legislature,  with  that  of  the  great- 

"We  will,  however,  from  the  cases 
before  us,  indicate  some  of  tiie 
means  which  have  been  held  consti- 
tutional and  within  the  power  of  the 
legislature  in  other  states  by  which 
the  ownership  of  property  may  be 
regulated,  and  restraints  fixed  up- 
on such  ownership,  so  as  to  prevent 
injury  to  others  or  detriment  to 
great  public  interests,  to  which 
such  ownership  must  always  be 
held  subordinate.  Numerous  in- 
stances will  be  found  in  Cooley's 
Const.  Lim.  p.  595  [6th  ed.  739- 
741],  for  the  proper  exercise  of  this 
power,  and  are  familiar  to  our  own 
jurisprudence.  Such  cases,  too,  as 
in  themselves  are  not  wrong,  but 
are  declared  to  be  public  nuisances 


the  public 
health,  public  safety,  and,  we  may 
add,  the  same  principle  applies  to 
that  which  is  deemed  injurious  to 
any  great  public  interest,  and  this 
to  be  judged  of  by  the  legislature. 
Milldams  may  be  abated  or  de- 
stroyed, churchyards  found  detri- 
mental to  the  public  health,  or  in 
danger  of  becoming  so,  the  keeping 
of  gunpowder  in  cities  or  villages, 
the  sale  of  poisonous  drugs,  allow- 
ing unmuzzled  dogs  to  be  at  large 
when  danger  is  apprehended  from 
hydrophobia,  and,  we  may  say,  the 
same  regulation  might  be  applied  in 
case  of  danger  to  any  great  public 
interest,  such  as  sheep  raising  in 
our  state.  The  author  adds :  'And, 
generally,  it  may  be  said  that  each 
state  has  complete  authority  to  pro- 
vide for  the  abatement  of  nuisances, 
whether  they  exist  by  the  party's 
fault  or  not.' 

"In  Massachusetts  it  has  been 
held  that  a  law  [Acts  1867,  chap. 
130,  §  7]  was  valid  providing  'that 
any  person  may,  and  every  police 
officer  [and  constable]  shall  kill,  or 
cause  to  be  killed,  all  dogs  [when- 
ever or]  wherever  found,  not  li- 
censed and  collared  according  to  the 
requirements  of  a  statute,  and  this 
without  previous  adjudication;  and 
that  an  officer  with  a  warrant  for 
this  purpose  from  proper  authority 
might  even  enter  upon  the  close  of 
an  owner  for  this  purpose.'  See 
Blair  v.  Forehand,  100  Mass.  136, 
97  Am.  Dec.  82, 1  Am.  Rep.  94.  We 
may  say  that  this  decision  goes  too 
far  in  one  aspect,  and  there  ought 
to  be  a  judgment  of  a  court  of  com- 
petent jurisdiction  as  to  the  im- 
proper possession  of  the  property 
before  it  could  rightfully  be  de- 
stroyed. 

"At  any  rate,  from  a  brief  sum- 
mary of  their  results  it  is  clear  from 
them  all  that  the  state  may  declare 
the  keeping  of  this  species  of  prop- 
erty a  nuisance,  or  limit  the  number 
to  be  kept,  or  particular  species  of 
it,  with  known  tendencies  to  do  in- 
jury by  devouring  sheep;  that  it 
may  impose  penalties  for  keeping 
such  animals,  to  be  enforced  by  fine 
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or  otherwise,  on  conviction ;  that  it 
may  regulate  the  manner  in  which 
such  animals  shall  be  kept,  as  by 
forbidding  them  to  be  allowed  to  go 
at  large  except  when  in  use  and  un- 
der the  control  of  competent  per- 
sons, or  require  them  to  be  kept 
muzzled  or  collared  so  as  to  be  in- 
capable of  doing  mischief,  and,  in 
fact,  may  make  whatever  [charac- 
ter] of  regulation  or  requirement  in 
this  direction  [that  may  be]  ade- 
quate to  the  end  to  be  attained,  the 
protection  of  that  valuable  and  in- 
creasing industry,  wool  growing  in 
our  state. 

"To  devise  proper  means  in  this 
direction  is  confided  to  the  wisdom 
of  the  legislature,  representing  the 
people  and  familiar  with  their 
wants.  But  in  case  of  destruction 
of  this  or  any  other  property,  ex- 
cept in  the  well-known  cases,  recog- 
nized at  common  law,  of  great 
emergencies,  such  as  the  destruc- 
tion of  a  house  in  a  city  to  check 
the  progress  of  a  fire,  etc.,  and  un- 
der these  limitations,  the  rule  of  the 
Constitution  of  our  state  must  be 
followed, — that  is,  no  man  shall  be 
deprived  of  his  life,  liberty,  or  prop- 
erty but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land.    .    .    . 

"It  will  readily  be  seen  from  this 
review  of  the  principles  that  under- 
lie the  police  power,  as  well  as  the 
cases  on  the  subject,  that  this  stat- 
ute is  not  in  accord  with  them,  so 
far  as  the  provisions  for  taxation 
are  concerned.  In  fact,  the  law  was 
not  framed  with  that  view,  but 
purely  as  a  revenue  measure;  no 
doubt  intending  as  one  of  the  re- 
sults, however,  to  be  secondary  to 
the  first,  to  lessen  the  number  of 
dogs  in  this  state;  but  this  second- 
ary end  which  might  or  might  not 
be  the  result  cannot  bring  the  tax 
imposed  within  the  requirements  of 
the  Constitution,  and  the  means  used 
are  not  the  appropriate  ones  to  that 
end. 

"It  is  proper,  perhaps,  before  ¥re 
close,  to  refer  to  one  other  argument 
presented.  That  is,  that  our  license 
laws  in  some  cases,  as  in  that  of  sell- 
ing spirituous  liquors,  were  intend- 


ed to  check  its  sale.  This  may  be, 
and  is  no  doubt,  to  some  extent,  a 
secondary  result  of  the  law,  but  the 
leading  one  [object]  is  revenue. 

"But  it  is  clear  this  is  only  an  in- 
cident to  such  a  law.  We  have  but 
to  look  at  the  list  of  occupations 
made  privileges  to  see  that  this  is 
not  the  general  object  of  such  laws ; 
for  instance,  merchants,  telegraph 
companies,  artists,  and  photogra- 
phers. These  occupations  were  cer- 
tainly not  intended  to  be  checked  or 
lessened  by  declaring  them  a  priv- 
ilege, and  taxing  them  as  such.  It 
does  not  follow  that,  because  this 
effect  may  in  some  degree  follow, 
that  it  is  the  end  of  the  law,  or 
that  it  is  done  in  the  exercise  of  the 
police  power  of  the  state,  especial- 
ly when  we  see  the  leading  object 
to  be  revenue.  But  we  need  not 
further  pursue  this  discussion.  The 
result  is  that  the  law  before  us  must 
be  held  void  as  a  revenue  measure 
or  tax  imposed  in  violation  of  the 
limitations  of  our  Constitution,  and 
not  sustainable  under  the  police 
power  of  the  state,  because  not  so 
purposed  in  the  first  place,  and, 
second,  because  not  using  the  appro- 
priate remedies  for  the  exercise  of 
such  power.  However  lightly  we 
may  esteem  the  animal  subject  to 
this  tax,  the  Constitution  of  our 
state  is  not  thus  lightly  to  be  es- 
teemed, and  must  be  held,  both  in 
great  and  small  matters,  to  be  the 
supreme  law  of  the  land." 

It  is  true  that  this  court  in  the 
Erwin  Case  held  the  Act  of  1907 
(Laws  1907,  chap.  32)  to  be  con- 
stitutional. That  act  prescribed 
regulations  for  the  keeping  of  dogs. 
It  prescribed  a  $3  fee  to  be  paid  by 
the  owner  of  the  dog  for  the  regis- 
tration thereof.  This  fee  was  held 
to  be  only  incidental  to  the  payment 
of  the  costs  of  the  execution  of  the 
act.  The  court  said:  "The  object 
of  the  present  act  is  the  regulation 
of  dogs.  The  tax  is  only  an  incident 
to  the  object  expressed,  and  is  not 
much  more  than  enough  to  cover 
the  cost  of  its  execution." 

Section  9  of  the  Act  of  1907  pro- 
vided :    "It  shall  be  the  duty  of  the 
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circuit  court  clerks  by  the  31st  day 
of  December  of  each  year  to  make 
up  their  accounts  of  the  receipts 
from  the  registry  of  female  dogs, 
from  which  shall  be  deducted  the 
cost  of  books,  collars,  tags,  or  oth- 
er necessary  expense,- and  a  fee  of 
50  cents  for  each  female  dog  regis- 
tered, which  shall  be  the  fee  or  com- 
pensation of  the  clerk,  and  he  shall 
make  a  report  to  the  commissioner 
of  agriculture  by  the  10th  day  of 
January  of  each  year  of  the  number 
of  female  dogs  registered  in  his 
county  the  preceding  year.  The 
balance,  if  any,  remaining  in  the 
fund  shall  be  turned  in  to  the  county 
trustee,  who  shall  receipt  the  clerk 
for  the  same,  and  place  the  same  to 
the  credit  of  the  common  school 
fund,  to  be  prorated  as  other  school 
moneys  collected  by  such  trustee." 

Manifestly  the  purpose  of  this  fee 
was  to  cover  the  costs  and  expenses 
incident  to  the  administration  of 
the  law,  and  the  part  devoted  to  the 
school  fund  was  simply  what  might 
remain,  if  any,  over  and  above  this 
reasonable  estimate  of  what  it  would 
take  to  cover  such  expenses.  This 
was  manifestly  in  the  mind  of  the 
court  in  the  Erwin  Case.  Exactly 
the  same  provision  is  found  in  §  8, 
chap.  648,  of  the  Private  Acts  of 
1917,  the  constitutionality  of  which 
was  involved  in  the  Ponder  Case. 

The  difference  in  the  provisions 
of  these  latter  acts  and  the  one  now 
under  consideration  constitutes  the 
very  thing  which  I  say  renders  this 
act  violative  of  the  Constitution.  In 
other  words,  whenever  the  legisla- 
ture, under  the  guise  of  a  license 
fee,  fixes  a  tax  for  purposes  other 
than  those  incident  to  the  adminis- 
tration of  the  law,  or  unreasonably 
in  excess  thereof,  the  fee  becomes 
necessarily  a  tax  which  can  only  be 
levied  in  the  method  prescribed  by 
our  Constitution. 

The  act  in  question  is  objection- 
able for  the  further  reason  that  it 
undertakes  to  appropriate  the  funds 
derived  by  means  of  license  fee  and 
fines  and  penalties  collected  to  a 
private  rather  than  a  public  use. 

I  conceive  it  to  be  wholly  imma- 


terial whether  revenue  is  derived 
under  the  taxing  power  or  any  other 
power;  it  cannot  be  devoted  to  any 
other  than  to  the  public  use,  under 
the  provisions  of  our  Constitution. 
I  am  aware  of  the  fact  that  some 
courts  have  held  that  it  is  immate- 
rial to  what  use  the  money  is  de- 
voted, so  that  it  does  not  arise 
through  the  exercise  of  the  taxing 
power  of  the  legislature.  I  cannot 
conceive  that  the  property  of  one 
citizen  can  be  taken  away  from  him 
and  given  to  some  private  industry 
or  some  private  enterprise.  Every 
cent  of  money  which  the  legislature 
takes  from  any  citizen  under  our 
Constitution  can  only  be  for  the 
purpose  of  devoting  it  to  public 
uses.  The  property  of  a  citizen  can- 
not even  be  taken  away. from  him 
for  public  purposes  except  in  ac- 
cordance with  the  constitutional 
guaranties.  It  cannot  be  taken 
away  from  him  by  any  means  for 
private  purposes.  I  do  not  question 
the  great  importance  of  the  sheep 
industry  in  this  state,  or  any  other 
state,  nor  do  I  question  the  fact  that 
dogs  are  of  such  a  nature  as  that 
their  number  should  be  reduced,  and 
that  the  owners  thereof  should  be 
compelled  to  make  restitution  to 
persons  injured  by  reason  of  .their 
vicious  or  destructive  habits;  but  I 
apprehend  that  the  rights  of  the 
citizen,  as  expressed  in  the  Consti- 
tution, are  of  more  importance  to 
the  public  than  the  mere  proper  so- 
lution of  the  dog  question. 

In  the  case  of  Fox  v.  Mohawk  & 
H.  River  Humane  Soc.  165  N.  Y. 
517,  51  L.R.A.  681,  80  Am.  St.  Rep. 
767,  59  N.  E.  353,  there  was  in- 
volved before  the  court  of  New 
York  an  act  entitled,  "An  Act  for 
the  Prevention  of  Cruelty  to  Ani- 
mals," and  empowering  certain  soci- 
eties for  the  prevention  of  cruelty 
to  animals  to  do  certain  things.  The 
statute  provided  that  every  person 
who  owns  or  harbors  dogs  within 
the  limits  of  any  city  having  a  speci- 
fied population  in  which  there  exists 
a  society  for  the  prevention  of  cru- 
elty to  animals  shall  procure  a  year- 
ly' license  for  such  animals  and  pay 
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$1  yearly  to  such  society;  the  said 
license  fees  to  be  used  by  said  soci- 
ety toward  defraying  the  costs 
for  carrying  out  the  provisions  of 
the  statute,  and  to  secure  shelter  for 
lost,  strayed,  or  homeless  animals, 
and  for  its  own  purposes. 

The  court  held  that  the  act  was 
unconstitutional  so  far  as  it  re- 
quired the  owner  of  the  dog  to  pay 
a  license  fee  to  the  defendant  for  its 
own  use.  The  court  quoted  from 
People  ex  rel.  Einsfeld  v.  Murray, 
149  N.  Y.  374,  32  L.R.A.  344,  44  N. 
E.  147,  in  which  that  court  said: 
"No  exaction  can  be  lawfully  made 
of  a  citizen  by  way  of  tax,  impost, 
or  excise,  except  under  the  author- 
ity of  the  legislature,  and  the  prod- 
uct of  such  imposition  is  public 
money." 

The  correctness  of  this  doctrine 
was  said  to  be  too  clear  to  be  ques- 
tioned. "The  appropriation  of  pub- 
lic money  for  other  than  strictly 
governmental  purposes,  and  its  ex- 
penditure through  other  than  official 
channels,  have  been  most  carefully 
limited  by  article  8  of  the  Constitu- 
tion." 

The  Constitution  provided : 
"Neither  the  credit  nor  the  money 
of  the  state  shall  be  given  or  loaned 
to  or  in  aid  of  any  association,  cor- 
poration, or  private  undertaking. 
This  section  shall  not,  however,  pre- 
vent the  legislature  from  making 
such  provision  for  the  education  and 
support  of  the  blind,  the  deaf  and 
dumb,  and  juvenile  delinquents,  as 
to  it  may  seem  proper." 

It  was  further  provided:  "No 
county,  city,  town,  or  village  shall 
hereafter  give  any  money  or  prop- 
erty, or  loan  its  money  or  credit  to 
or  in  aid  of  any  individual,  associa- 
tion, or  corporation." 

With  respect  to  these  provisions 
of  the  Constitution  and  the  act  un- 
der investigation,  the  court  said: 
"By  this  comprehensive  enumera- 
tion of  money  of  the  state,  of  a 
county,  city,  town,  and  village,  it  is 
plain  that  the  Constitution  meant  to 
include  all  public  moneys  which  are 
raised  in  any  manner  throughout 
the  state  as  an  exaction  from  the 


citizen  by  the  taxing  or  licensing 
power  of  government." 

Recently  there  was  decided  by 
the  Supreme  Court  of  the  United 
States  a  case,  that  of  Nicchla  v. 
New  York,  254  U.  S.  228,  66  L.  ed. 
235,  13  A.L.R.  826,  41  Sup.  Ct  Rep. 
103,  having  been  decided  at  the 
October  term,  1920,  in  which  there 
was  involved  the  constitutionality 
of  the  New  York  dog  law.  That 
law  required  every  person  who  owns 
or  harbors  one  or  more  dogs  within 
the  corporate  limits  of  any  city  hav- 
ing a  population  of  over  800,000 
to  procure  a  yearly  license  and  pay 
the  sum  of  $2  for  each  dog.  The 
American  Society  for  the  Preven- 
tion of  Cruelty  to  Animals  was  em- 
powered and  authorized  by  the  act 
to  carry  out  its  provisions,  and  to 
issue  licenses  and  collect  the  fees 
therefor.  Its  constitutionality  was 
upheld  upon  the  ground  that  the  li- 
cense fees  collected,  to  the  extent 
that  they  were  not  required  to  be 
used  in  carrying  out  the  provisions 
of  the  act,  might  be  retained  by  the 
society  as  compensation  for  its  en- 
forcement. The  court  said :  "Prop- 
erty in  dogs  is  of  an  imperfect  or 
qualified  nature,  and  they  may  be 
subjected  to  peculiar  and  drastic 
police  regulations  by  the  state  with- 
out depriving  their  owners  of  any 
Federal  right.  ...  Its  power  to 
require  those  who  wish  to  keep  dogs 
to  secure  licenses  from  and  pay 
fees  to  a  public  officer  is  also  clear. 
And  when  the  state,  in  the  reason- 
able conduct  of  its  own  affairs, 
chooses  to  intrust  the  work  incident 
to  such  licenses  and  collection  of 
fees  to  a  corporation  created  by  it 
for  the  express  purpose  of  aiding  in 
law  enforcement,  and  in  good  faith 
appropriates  the  funds  so  collected 
for  payment  of  expenses  fairly  in- 
curred and  just  compensation  for 
the  valuable  services  rendered, 
there  is  no  infringement  of  any 
right  guaranteed  to  the  individual 
by  the  Federal  Constitution.  Such 
action  does  not  amount  to  the  taking 
of  one  man's  property  and  giving  it 
to  another,  nor  does  it  deprive  dog 
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owners  of  liberty  without  due  proc- 
ess of  law." 

The  reasons  assigned  by  Chief 
Justice  O'Rear  in  his  dissenting 
opinion  in  the  case  cited  and  relied 
upon  in  the  majority  opinion  in  this 
case  aptly  express  my  views  upon 
the  right  of  the  legislature  to  devote 
public  funds  derived  from  dog  li- 
cense taxes  to  private  uses.  While 
this  opinion  of  Judge  O'Rear  is  a 
minority  opinion,  it  was  concurred 
in  by  l^o  of  his  associates,  and  it 
seems  to  me  its  logric  and  reasoning 
are  unanswerable  and  unanswered 
by  the  opinion  of  the  majority  of 
the  court  in  the  present  case.  He 
expresses  my  views  so  well  that  I 
quote  his  opinion  in  full : 

"O'Rear,  Ch.  J.,  dissenting: 
While  admitting  the  scope  of  the 
police  power  in  the  state  to  regulate 
the  ownership  and  control  of  prop- 
erty within  its  borders  so  as  to 
minimize  the  injuries  that  may  be 
inflicted  on  others  because  of  the 
predatory  nature  of  the  property, 
still  I  am  unable  to  go  so  far  as  the 
msjorily  opinion  does  in  this  case. 
One  man's  properly  may  need  reg- 
ulation for  the  public  safety,  but 
that  is  far  from  meaning  that  it 
may  be  taken  from  him  and  given  to 
somebody  else.  Admitting  that  the 
legislature  has  the  power  to  impose 
a  tax  upon  dogs  as  a  police  regula- 
tion, the  tax  cannot  be  imposed,  in 
my  judgment,  for  the  benefit  of  a 
few  persons,  or  for  any  special 
class  of  persons,  for  the  state  is  as 
powerless  to  take  one  citizen's  prop- 
erty and  confer  it  upon  another, 
under  the  guise  of  police  regulation, 
as  it  is  under  the  tax  regulation. 
By  whatever  name  you  call  the  act, 
it  is  the  same,  if  the  inevitable  re- 
sult is  the  same.  It  could  not  be 
maintained  that  a  tax  could  be  lev- 
ied upon  sheep,  and  the  sum  realized 
given  over  to  those  who  raise  horses 
alone,  upon  the  idea  that  the  horse- 
raising  industry  was  of  more  bene- 
iit  to  the  state  than  sheep  husband- 
ry. Nor  would  the  fact  that  the 
state  could  appropriate  its  general 
revenues  to  fairs  at  which  horses 
alone  were  exhibited  as  a  means  of 


stimulating  an  enterprise  that 
would  be  beneficial  to  the  whole 
state  affect  the  question,  in  my  opin- 
ion. Dogs  are  personal  property. 
Ky.  Stat.  1903,  §  66;  Com.  v.  Ha- 
zel wood,  84  Ky.  681,  2  S.  W.  489. 
The  state  may  regulate  their  owner- 
ship, as  it  may  any  other  property ; 
but  I  deny  that  it  can  regulate  the 
ownership  so  as  to  confer  the  sole 
benefit  directly  and  exclusively  up- 
on any  other  class  of  property.  Nor 
can  the  fact  that  one  class  of  prop- 
erty sometimes  preys  upon  another 
class  justify  such  legislation.  Hogs 
are  also  a  danger  to  other  property. 
They  may  break  into  fields  of  corn 
and  other  grain  and  destroy  them. 
Consequently  the  state  may  regulate 
the  ownership  of  hogs  by  requiring 
them  to  be  kept  up  by  their  owners, 
and  may  impose  a  liability  on  such 
owners  for  their  depredations;  but 
has  the  state  the  power  to  impose  a 
license  tax  on  hogs  for  the  benefit 
of  all  who  raise  com,  or  even  of 
those  engaged  in  raising  com  who 
suffer  damage  by  breachy  hogs? 
The  imposition  of  a  tax  upon  a  class 
of  property  is  to  that  extent  the  tak- 
ing of  that  much  of  the  property 
taxed,  whether  the  tax  be  for  reve- 
nue or  for  police  regulation.  And, 
whether  one  or  the  other,  it  must  be 
for  the  public.  The  exercise  of  ev- 
ery power  of  government  is  neces- 
sarily for  the  public.  Hence,  pri- 
vate property  cannot  be  taken  by 
the  government  for  any  otiier  than 
a  public  use.  The  exercise  of  iiie 
police  power  is  as  subject  to  this 
overruling  principle  of  our  govern- 
ment as  is  any  other  governmental 
power.  When  the  legislature  exer- 
cises its  power  of  police  regulation 
of  the  ownership  of  dogs,  as  it  may 
do,  it  must  exercise  it  in  behalf  of 
the  whole  public,  but  has  not  the 
power  to  do  so  for  the  exclusive 
benefit  of  a  special  or  favored  class. 
If  the  principle  be  admitted  that 
the  only  test  of  such  legislation  is 
whether  it  is  within  the  police  pow- 
er to  regulate  the  ownership  of  a 
particular  species  of  property,  no 
matter  what  may  be  done  with  the 
proceeds  of  the  license  fees  collected 
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by  virtue  of  such  statute,  then  it 
would  be  competent  for  the  legisla- 
ture to  bestow  that  much  of  the 
citizens'  property  upon  any  object 
which  the  legislature  might  choose. 
I  think  that  all  such  legislation  is 
subject  to  two  tests:  First,  is  the 
subject  one  which  the  state,  under 
the  police  power,  may  regulate? 
Second,  if  it  is,  is  the  regulation  im- 
posed for  the  benefit  of  the  public; 
i.  e.,  does  the  public  receive  the 
benefit?  Not  indirectly,  but  direct- 
ly; for  it  may  be  assumed  that  the 
public  is,  in  a  sense,  benefited  by 
every  industry  carried  on  in  the 
state,  which  adds  to  the  sum  of  the 
wealth,  or  contributes  to  the  happi- 
ness, of  any  of  its  citizens.  The 
state  has  not  the  power  to  tax  one 
class  of  property  and  give  the  pro- 
ceeds directly  to  owners  of  another 
class,  upon  the  idea  that  the  latter 
contribute  more  to  the  good  of  soci- 
ety. I  submit  that  the  state  could 
not  levy  a  tax  or  appropriate  money 
out  of  the  treasury  (which  is  the 
same  thing)  for  the  benefit  of  un- 
fortunate sheep  owners  who  had 
lost  their  sheep  by  ravages  of  dogs 
or  disease;  nor  for  one  any  more 
than  for  the  other.  Nor  does  the 
state  propose  to  do  so  in  this  legis- 
lation. It  is  attempting  to  compel 
all  men  who  own  dogs  to  pay  to 
those  who  own  sheep  the  loss  sus- 
tained by  the  latter  from  some  of 
the  dogs  of  some  of  the  former.  It 
visits  vicariously  a  penalty  which 
some  ought  to  bear  upon  many  no- 
wise responsible  for  it,  merely  be- 
cause it  is  difficult  to  say  who  ought 
rightfully  to  bear  it.  The  real  ef- 
fect of  the  statute  is  to  make  all  of 
one  class  of  property  holders  pay 
the  losses  incurred  in  a  private  busi- 
ness by  another  class,  because  this 
loss  has  been  occasioned  by  the 
property  of  some  of  the  first  class. 
I  do  not  believe  such  legislation  is 
a  valid  exercise  of  the  police  power. 
We  all  recognize  that  sheep  hus- 
bandry is  a  business  of  great  value 
to  the  state.  It  may  be  admitted 
that  the  ownership  of  dogs  is  of 
doubtful  value.  The  interests  of 
the  former  as  weighed  against  the 
latter  may  overwhelmingly  prepon- 


derate from  an  economic  stand- 
point. Notwithstanding  all  which, 
the  principle  of  the  law  must  be  the 
same.  It  is  unsafe  to  allow  mere 
utilitarianism  to  bear  down  those 
safeguards  of  the  citizen's  rights, — 
those  checks  imposed  by  the  people 
in  their  Constitution  against  the 
power  of  the  majority  and  in  favor 
of  the  individual ;  that  which  gives, 
if  anything  gives,  one  man  a  right 
safe  from  the  encroachment  of  all 
other  men;  that  which  recognizes 
the  supreme  right  of  individual 
taste  and  judgment  in  the  matter  of 
acquiring  property  and  in  the  pur- 
suit of  happiness.  The  legislation 
here  involved  makes  a  breach,  I 
fear,  in  the  dike  of  the  people's  lib- 
erties,— makes  one  class  of  people 
contribute  to  the  business  success  of 
another  class  by  the  fiat  of  govern- 
ment, without  any  direct  benefit  re- 
ceived by  the  former. 

"Hence  I  feel  constrained  to  dis- 
sent from  the  opinion  delivered  by 
the  court  in  this  case. 

"Nunn  and  Carroll,  JJ.,  concur  in 
this  dissent."  [McGlone  v.  Wom- 
ack,  129  Ky.  290,  17  L.R.A.(N.S.) 
855,  111  S.  W.  688.] 

For  the  reasons  herein  stated,  I 
feel  impelled  to  withhold  my  con- 
currence in  the  views  of  the  major- 
ity in  reaching  the  conclusion  that 
the  act  in  question  squares  with 
the  limitations  of  our  Constitution. 
If  legislation  of  this  sort  is  carried 
to  its  logical  extreme,  it  is  hard  to 
conceive  where  constitutional  pro- 
visions could  be  invoked  to  stop  it. 
The  legislature  could  easily  adopt  a 
method  of  selecting  classes  of  our 
citizens  to  impose  license  fees  upon, 
and  thereby  not  only  conduct  the  ex- 
penses of  the  government,  but  set 
up  a  fund  to  be  used  for  such  enter- 
prises as  the  whim  of  the  legislature 
might  dictate.  It  is-to  be  hoped  that 
the  principle  of  the  majority  opin- 
ion will  only  be  invoked  in  those 
classes  of  cases  where  the  legisla- 
ture feels  an  overpowering  interest 
for  the  protection  of  the  rights  of 
the  public. 

Bachman,  J.,  dissenting  (Novem- 
ber 28,  1921) : 
I  am  of  the  opinion  that  chapter 
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61  of  the  Public  Acts  of  1919  ia  un-  purposes ;  and,  in  so  far  as  the  dis- 
constitutional,  for  the  reason  that  senting  opinion  of  Mr.  Special  Jus- 
it  authorizes  the  appropriation  of  tice  Smith  is  based  upon  this  ground, 
the  public  funds  to  private  uses  and  I  concur  therein. 


ANNOTATION. 

Power  to  exact  license  feea  or  impose  a  penalty  for  benefit  <tf  prhrate  m- 

dmdual  or  corporatMNi. 


This  annotation  is  supplemental  to 
the  annotation  to  Nicchia  v.  People, 
13  A.L.R.  826,  where  the  earlier  cases 
are  collected. 

Since  the  earlier  annotation  the 
only  cases  found  in  point  relate  to 
dog-license  fees,  etc. — supplementing 
13  A.L.R.  page  831. 

It  will  be  seen  that  in  the  reported 
case  (State  v.  Anderson,  ante,  180) 
the  court  upholds  a  statute  providing . 
for  a  license  fee  imposed  upon  dogs, 
the  money  to  constitute  a  "sheep 
fund"  for  the  payment  of  damages 
sustained  by  owners  of  sheep  killed, 
maimed,  or  damaged  by  dogs  within 
any  county  of  the  state,  the  court  con- 
sidering it  a  valid  regulation  under 
the  police  power. 

In  McQueen  v.  Kittitas  County 
(1921)  —  Wash.  — ,  198  Pac.  394,  a 
sheep  case,  the  court  sustained  a  stat- 
ute providing  that  there  be  a  license 
tax  on  dogs,  and  that  such  taxes  be 
paid  into  a  special  county  fund,  to  be 
known  as  the  "domestic  animal  pro- 
tection fund,"  and  that  the  owner  of 
any  sheep,  swine,  or  domestic  animal  ■ 
killed  or  injured  by  any  dog,  in  case 
its  owner  or  keeper  was  unknown  or 
the  damages  could  not  be  collected, 
might,  on  proof,  etc.,  obtain  the 
amount  of  the  damages  out  of  such 
fond.  It  was  held,  among  other 
things,  that  the  act  did  not  contravene 
a  constitutional  provision  that  prop- 
erty should  be  taxed  according  to  its 
value  in  money,  although  a  previous 
statute  had  declared  dogs  to  be  per- 
sonal property,  as  the  later  act  was 
controlling;  that  the  act  did  not  grant 
special  privileges  and  immunities,  in 
that  dogs  in  cities  of  the  first  and 
second  class  which  regulated  the  li- 
censing of  dogs  by  ordinance  were 
exempted  from  the  provisions,  as  dogs 
are  a  subject  of  the  police  power;  that 


the  act  was  not  against  the  due  proc- 
ess of  law  clauses,  as  it  was  within 
the  police  power;  and  that,  for  the 
same  reason,  it  could  not  be  attacked 
as  granting  immunities  to  one  class 
of  citizens,  or  as  being  unequal  in  its 
application  on  all  classes  of  citizens. 
(A  provision  that  cities  of  the  first, 
second,  and  third  classes  might  au- 
thorize their  humane  societies  to  ex- 
pend the  license  tax  collected  on  dogs 
in  defraying  expenses  does  not  seem 
to  be  specially  passed  upon.) 

In  People  ex  rel.  Dawley  v.  Wilson 
(1921)  232  N.  Y.  12,  133  N.  E.  45,  the 
court,  in  considering  the  question 
whether  an  award  was  reviewable, 
said :  "The  state  provides  for  the  en- 
forcement of  claims  of  owners  of  do- 
mestic animals  for  injuries  done  by 
dogs.  The  constitutionality  of  the 
statute  applying  money  raised  by  a 
tax  on  dogs  for -the  payment  of  such 
damages  is  not  questioned." 

In  Hofer  v.  Carson  (1922)  —  Or. 
— ,  203  Pac.  323,  the  court  sustained 
a  statute  providing  that  there  be  a 
license  fee  on  dogs  and  that  local  elec- 
tions might  determine  whether  or  not 
dogs  might  run  at  large,  and  that 
moneys  paid  for  fines  provided  for  by 
the  act,  and  for  licenses  when  collect- 
ed, should  be  paid  into  the  county 
treasury  and  be  kept  for  a  special  fund 
from  which  the  costs  of  prosecution 
and  damage  done  to  domestic  live 
stock  by  dogs  in  such  county,  pre- 
cinct, or  city  shall  be  paid.  The  act 
also  provides  that  the  owner  or  own- 
ers of  any  sheep,  goats,  or  other  do- 
mestic animals  killed  or  injured  by  any 
dog  or  dogs  may,  within  ten  days  after 
such  killing  or  injury,  present  to  the 
board  of  county  commissioners  a  veri- 
fied statement  and  account  of  the  kill- 
ing or  injury  of  such  animals,  and  the 
amount  of  damages  claimed  therefor. 
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The  act  also  provides  that  upon  the 
presentation  of  such  claim  the  board 
shall  allow  or  disallow, the  same  as  it 
may  deem  proper,  and,  if  allowed,  a 
warrant  shall  be  drawn  against  the 
said  fund  for  the  amount  of  the  dam- 
ages allowed.  It  was  held,  among 
other  things,  that  the  act  did  not  con- 
travene a  constitutional  provision  de- 
claring that  "all  taxes  shall  be  levied 
and  collected  under  general  laws  oper- 
ating uniformly  throughout  the  state," 
as  "the  purpose  of  the  act  under  con- 
sideration is  not  to  impose  a  tax,  but 
to  license  dogs  and  to  regulate  the 
manner  in  which  they  may  be  kept 
within  the  state.  This  is  a  matter 
entirely  within  the  police  power  of 
the  state,  and  is  a  valid  exercise  of 
that  power."  It  was  also  held  that  the 
act  was  not  in  violation  of  the  state 
Constitution  as  granting  to  owners  of . 
sheep  and  other  domestic  animals 
"privileges  or  immunities  which,  upon 
the  s^me  terms,  shall  not  equally  be- 
long to  all  citizens." 

In  Stokes  County  v.  George  (1921) 
182  N.  C,  414,  109  S.  E.  77,  it  was  held 
that  the  owner  of  the  offending  dog 
was  not  bound  by  the  finding  of  the 
freeholders  under  the  statute,  and 
that  his  constitutional  right  of  trial 
by  jury  was  not  abridged  by  the  stat- 
ute providing:  "It  ^hall  be  the  duty 
of  the  county  commissioners,  upon 
complaint  made  to  them  of  injury  to 


person  or  injury  to  or  destruction  of 
property  by  any  dog,  upon  satisfactory 
proof  of  such  injury  or  destruction, 
to  appoint  three  freeholders  to  ascer- 
tain the  amount  of  damages  done,  in- 
cluding necessary  treatment,  if  any, 
and  all  reasonable  expenses  incurred, 
and  upon  the  coming  in  of  the  report 
of  such  jury  of  the  damages  as  afore- 
said, the  said  county  commissioners 
shall  order  the  same  paid  out  of  any 
moneys  arising  from  the  tax  on  dogs 
as  provided  for  in  this  article.  And 
in  cases  where  the  owner  of  such  dog 
or  dogs  is  known  or  can  be  ascer- 
tained, he  shall  reimburse  the  county 
to  the  amount  paid  out  for  such  in- 
jury or  destruction.  To  enforce  col- 
lection of  this  amount  the  county  com- 
missioners are  hereby  authorized  and 
empowered  to  sue  for  the  same."  The 
court  said,  inter  alia:  "When  such 
suit  is  brought,  the  owner  of  the  dog 
may  submit  to  the  jury  any  issues 
joined  upon  the  pleadings,  and  by  this 
means  preserve  his  constitutional 
right.  The  sentence,  'He  shall  reim- 
burse the  county  to  the  amount  paid 
out  for  such  injury  or  destruction;' 
imports  not  that  the  defendant  is 
bound  by  the  freeholders'  award,  but 
that  the  commissioners  shall  not  in 
any  event  recover  more  than  the 
amount  paid  to  the  claimant." 

B.  B.  B. 


BLANCHE  LUTENBACHER 

V. 

MITCHELL-BORNE  CONSTRUCTION  COMPANY  et  al.,  Appts. 

Louisiana  Supreme  Court  —  February  8,  1016. 
(136  La.  805.  67  So.  888.) 

Master  and  servant  —  oentractor  —  torts  —  liability. 

1.  The  mere  fact  that  a  proprietor  retains  a  general  supervision  over 
work  to  be  constructed  for  him  by  another,  for  the  purpose  of  satisfying 
himself  that  the  contractor  carries  out  the  stipulations  of  his  contract, 
does  not  make  him,  the  proprietor,  responsible  for  the  wrongs  done  to 
third  persons  in  the  prosecution  of  the  work,  as  where  a  sewerage  and 
water  board,  as  a  branch  of  a  municipality,  employs  an  engineer  to  super- 

Headnotes  by  Sommervillb,  J. 
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intend  the  general  progress  of  the  construction  of  the  city's  sewers  and 
water  mains,  which  have  been  contracted  for,  and  to  see  that  the  work 
is  done  according  to  contract. 

ISee  note  on  this  question  beginning  on  page  226.] 


—  safety  of  working  place. 

2.  Individuals  and  corporations  are 
not  bound,  as  employers,  to  insure  the 
absolute  safety  of  the  places  which 
they  provide  for  the  use  of  their  em- 
ployees. They  are,  however,  bound  to 
use  all  reasonable  care  and  prudence 
for  the  safety  of  those  in  their  service, 
by  providing  them  with  suitable  and 
reasonably  safe  places  to  work  in. 

[See  18  R.  C.  L.  598,  594.] 

—  compensation  —  right. 

3.  "The  servant  does  not  stand  on 
the  same  footing  with  the  master.  His 
primary  duty  is  obedience,  and  if, 
when  in  the  discharge  of  that  duty,  he 
is  damaged  through  the  neglect  of  the 
master,  it  is  but  meet  that  he  should 
be  recompensed." 

[See  18  R.  C.  L.  498,  655-«57.] 


—  reliance  on  boss. 

4.  "A  prudent  man  has  a  right, 
within  reasonable  limits,  to  rely  upon 
the  ability  and  skill  of  the  agent  in 
whose  charge  the  common  master  has 
placed  him,  and  is  not  bound,  at  his 
peril,  to  set  his  own  judgment  above 
that  of  his  superior." 

[See  18  R.  C.  L.  666,  657.] 

—  obedience  —  negligence. 

5.  Where  a  servant  did  not  assert 
his  judgment  in  opposition  to  the 
judgment  or  stronger  will  of  his 
master,  the  law  usually  allows  the  jury 
to  determine  whether  he  was  negli- 
gent, or  acted  in  reliance  on  the  judg- 
ment of  his  master,  or  out  of  a  con- 
strained acquiescence  in  the  rule  of 
obedience  which  his  relation  as  serv- 
ant had  imposed. 

[See  18  R.  C.  L.  657.] 


Appeal  by  defendants  from  a  judgment  of  the  Civil  District  Court 
for  the  Parish  of  Orleans  (Skinner,  J.)  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  death  of  her  husband,  alleged  to  have 
been  caused  by  defendants'  negligence.    Affirmed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Walter  L.  Gleason,  for  appellant    .Norwalk  Gaslight  Co.  v.  Norwalk,  63 


Construction  Company: 

the  mere  fact  that  the  proprietor 
retains  a  general  supervision  over  the 
work,  for  the  purpose  of  satisfying 
himself  that  the  contractor  carries  out 
the  stipulations  of  his  contract,  does 
not  mt^e  him  responsible  for  wrong- 
doing to  third  persons  in  the  prosecu- 
tion of  the  work. 

Thomp.  Neg.  §  660,  p.  598;  Clark  v. 
Hannibal  &  St.  J.  R.  Co.  36  Mo.  218; 
Eaton  V.  European  &  N.  A.  R.  Co.  59 
Me.  520,  8  Am.  Rep.  430;  Callahan  v. 
Burlington  &  M.  River  R.  Co.  23  Iowa, 
S62;  Reedie  v.  London  &  N.  W.  R.  Co. 
4  Exch.  244,  154  Eng.  Reprint,  1201, 
20  L.  J.  Exch.  N.  S.  65,  6  Eng.  Ry.  & 
C.  Cas.  184,  19  Eng.  Rul.  Cas.  168; 
Erie  v.  Caulkins,  85  Pa.  247,  27  Am. 
Rep.  642;  Reed  v.  Allegheny  City,  79 
Pa.  300;  Pack  v.  New  York,  8  N.  Y. 
222;  Nevins  v.  Peoria,  41  111.  502,  89 
Am.  Dec.  392;  Cooper  v.  Seattle,  16 
Wash.  462,  58  Am.  St.  Rep.  46,  47  Pac. 
887 ;  Harding  v.  Boston,  163  Mass.  14, 
•  89  N.  E.  411;  Larson  v.  Metropolitan 
Street  R.  Co.  110  Mo.  234,  16  L.R.A. 
330,  S3  Am.  St.  Rep.  439,  19  S.  W.  416 ; 


Conn.  495,  28  Atl.  32;  Crenshaw  v. 
Ullman,  113  Mo.  633,  20  S.  W.  1077; 
Bibb  v.  Norfolk  &  W.  R.  Co.  87  Va.  711, 
14  S.  E.  163;  Welsh  v.  Parrish,  148  Pa. 
599,  24  Atl.  86;  Casement  v.  Brown, 
148  U.  S.  615,  37  L.  ed.  582,  JS  Sup.  Ct. 
Rep.  672;  Smith  v.  Milwaukee  Builders' 
&  T.  Exch.  91  Wis,  360,  30  L.R.A.  504, 
51  Am.  St.  Rep.  912,  64  N.  W.  1041; 
Weber  v.  Buffalo  R.  Co.  20  App.  Div. 
292,  47  N.  Y.  Supp.  7;  Kelly  v.  New 
York,  11  N.  Y.  432;  Fitzpatrick  v. 
Chicago  &  W.  I.  R.  Co.  31  111.  App. 
649;  Burmester  v.  New  York  &  Elev. 
R.  Co.  15  Jones  &  S.  264;  Harper  v. 
Milwaukee,  30  Wis.  365;  Blake  v. 
Ferris,  5  N.  Y.  48,  55  Am.  Dec.  304; 
Alabama  M.  R.  Co.  v.  Coskry,  92  Ala. 
254,  9  So.  202 ;  Bayer  v.  Chicago,  M.  & 
M.  R.  Co.  68  111.  App.  219;  Wendler  v. 
Equitable  Life  Assur.  Soc.  19  App. 
Div.  50,  45  N.  Y.  Supp.  866;  Hunt  v. 
Pennsylvania  R.  Co.  51  Pa.  475;  Hob- 
bitt  V.  London  &  N.  W.  R.  Co.  4  Exch. 
258,  154  Eng.  Reprint,  1207;  Schular 
v.  Hudson  River  R.  Co.  38  Barb.  653; 
Steel  V.  South-Eastern  R.  Co.  16  C.  B. 
550,  139  Eng.  Reprint,  875;  Callan  v. 
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Bull,  lis  Cal.  593,  45  Pac.  1017;  Car- 
man V.  Steubenville  &  I.  R.  Co.  4  Ohio 
St.  414;  Corbin  v.  American  Mills,  27 
Conn.  274,  71  Am.  Dec,  63,  13  Am.  Neg. 
Caa.  735;  Wood,  Mast.  &  S.  610,  f  314; 
Norwalk  Gaslight  Co.  v.  Norwalk,  63 
Conn.  495,  28  Atl.  32. 

The  sewerage  and  water  board  is  an 
administrative  agent  of  the  city  of 
New  Orleans,  and  as  such  is  not  liable 
ex  delicto. 

3  Abbott,  Mun.  Corp.  p.  2228;  State 
ex  rel.  Saunders  v.  Kohnke,  109  La.  842, 
33  So.  793;  State  ex  rel.  Lorenz  v.  New 
Orleans,  116  La.  851,  41  So.  115;  Jones, 
Mun.  Corp.  t  166;  Burridge  v.  Detroit, 
117  Mich.  557,  42  L.R.A.  684,  72  Am. 
St.  Rep.  582,  76  N.  W.  84;  Ehrgott  v. 
New  York,  96  N.  Y.  264,  48  Am.  Rep. 
622;  Barnes  v.  District  of  Columbia, 
91  U.  S.  542,  23  L.  ed.  440. 

Messrs.  Howe,  Fenner,  Spencer,  & 
Cocke,  John  P.  Sullivan,  Arthur  Lan- 
dry, Dinkelspiel,  Hart,  &  Davey,  and 
J.  C.  Hollingsworth,  for  other  appel- 
lants : 

The  maxim  "res  ipsa  loquitur"  is 
never  to  be  applied  in  a  master  and 
servant  case. 

Patton  V.  Texas  &  P.  R.  Co.  179  U.  S. 
658,  45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275; 
McDonnell  v.  Oceanic  Steam  Nav.  Co. 
74  C.  C.  A.  500,  143  Fed.  480;  Shan- 
drew  V.  Chicago,  St.  P.  M,  &  O.  R.  Co. 
73  C.  C.  A.  430,  142  Fed.  320;  Chicago 
&  N.  W.  R.  Co.  V.  O'Brien,  67  C.  C.  A. 
421,  132  Fed.  593;  Patton  v.  Illinois 
C.  R.  Co.  179  Fed.  530;  Luckowitz  v. 
Eagle  Brewing  Co.  235  111.  246,  85  N.  E. 
213;  Pellerin  v.  International  Paper 
Co.  96  Me.  388,  52  Atl.  842,  12  Am. 
Neg.  Rep.  46 ;  Hamilton  v.  Kansas  Citv 
Southern  R.  Co.  123  Mo.  App.  619,  100 
S.  W.  671 ;  Haynie  v.  Hammond  Pack- 
ing Co.  126  Mo.  App.  88,  103  S.  W.  581 ; 
Rickaly  v.  John  O'Brien  Boiler  Works 
Co.  108  Mo.  App.  130,  82  S.  W.  963; 
Lone  Star  State  Brewing  Co.  v.  Sol- 
cher,  —  Tex.  Civ.  App.  — ,  126  S.  W. 
26;  Greeley  v.  Foster,  32  Colo.  292,  75 
Pac.  351;  Southwestern  Development 
Co.  V.  Boyd,  7  Ind.  Terr.  773,  104  S.  W. 
1174;  Brownfield  v.  Chicago,  R.  I.  & 
P.  R.  Co.  107  Iowa,  254,  77  N.  W.  1038, 
6  Am.  Neg.  Rep.  331 ;  Labatt,  Mast.  & 
S.  p.  4866,  note  8. 

Messrs.  Dufour  &  Dufour  for  appel- 
lant Surety  Company. 

Mr.  Charles  Louque,  for  appellee : 

The  contractors  were  not  independ- 
ent contractors. 

Quayle  v.  Sewerage  &  Water  Bd. 
131  La.  26,  58  So.  1021. 


PlaintiiTs  husband  did  not  assume 
the  risk  of  his  employment. 

Schoppel  V.  Daly,  112  La.  213,  36  So. 
322;  Cristadoro  v.  Von  Behren,  119  La. 
1025,  17  L.R.A.(N.S.)  1161,  44  So.  852; 
Bailey,  Master's  Liability  for  Injuries 
to  Servants,  p.  508 ;  Williams  v.  Levert 
Lumber  &  Shingle  Co.  114  La.  807,  38 
So.  567;  Barnes  v.  Beirne,  38  La.  Ann. 
280;  Tucker  v.  Illinois  C.  R.  Co.  42 
La.  Ann.  114,  7  So.  124;  Kranz  v.  Long 
Island  R.  Co.  123  N.  Y.  1,  20  Am.  St. 
Rep.  716,  26  N.  E.  206;  Baird  v.  Reilly. 
35  C.  C.  A.  78.  63  U.  S.  App.  157,  92 
Fed.  884;  McCoy  v.  Northern  Heating 
&  Electric  Co.  104  Minn.  234, 116  N.  W. 
488;  Kurstelska  v.  Jackson,  89  Minn. 
95,  93  N.  W.  1054;  Hunley  v.  Patter- 
son, 116  La.  736,  41  So.  64 ;  Davidson  v. 
Cornell,  132  N.  Y.  228,  30  N.  E.  573; 
Demars  v.  Glen  Mfg.  Co.  67  N.  H.  404, 
40  Atl.  902;  Hanson  v.  Hammell,  107 
Iowa,  171,  77  N.  W.  839;  Watson  Cut 
Stone  Go.  v.  Small,  181  111.  366,  54  N.  E. 
996,  6  Am.  Neg.  Rep.  484;  Lynch  v.  H. 
T.  Stevens  &  Sons  Co.  187  Mass.  397, 
78  N.  E.  478;  Camp  v.  Church  of  St. 
Louis,  7  La.  Ann.  322;  Linnehan  v. 
Rollins,  137  Mass.  123,  50  Am.  Rep. 
287;  Cunningham  v.  Penn  Bridge  Co. 
131  La.  196,  59  So.  119;  Englert  v.  New 
Orleans  R.  &  Light  Co.  128  La.  473,  54 
So.  963. 

Sommerville,    J.,    delivered    the 

opinion  of  the  court: 

Plaintiff,  the  vridow  of  John  Bap- 
tiste  Lutenbacher,  sues  the  Mitchell- 
Borne  Construction  Company  and 
the  sewerage  and  water  board  of 
the  city  of  New  Orleans,  in  solido, 
in  the  sum  of  $10,004,  for  the  loss 
and  death  of  her  husband.  May  25, 
1913,  while  in  the  employ  of  the 
Mitchell-Borne  Construction  Com- 
pany as  a  carpenter,  while  at  work 
on  a  siphon  under  the  bed  of  the 
Carondelet  canal  in  the  city  of  New 
Orleans.  She  alleges  gross  negli- 
gence and  want  of  skill  on  the  part 
of  the  contractors  who  were  doing 
the  work,  which  work  was  being 
prosecuted  under  the  full  control  of, 
and  with  the  consent  and  approval 
of  the  sewerage  and  water  board. 

The  Construction  Company  an- 
swered, admitted  that  Lutenbacher 
was  in  its  employ  at  the  time  and  on 
the  work  indicated,  and  denied  that 
he,  "Lutenbacher,  did  not  contrib- 
ute in  any  way  to  the  said  accident. 
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and  that  he  had  a  right  to  believe, 
and  did  believe,  that  his  employers 
had  furnished  a  safe  place  to  do  his 
work,  which  was  as  safe  as  could  be 
expected,  considering  the  inherent 
dangers  of  the  work  in  which  he 
was  employed." 

It  further  alleged  that  "Luten- 
bacher  did  assume  the  necessary 
and  unavoidable  risks  which  were 
involved  in  the  character  of  employ- 
ment in  which  he  was  engaged,  and 
defendant  further  averred  that  it 
was  in  consequence  of  one  of  these 
risks  that  the  said  John  B.  Luten- 
bacher  came  to  his  unfortunate 
death." 

They  deny  that  the  collapse  of 
the  cofferdam,  which  caused  the 
death  of  Lutenbacher  and  others, 
was  due  to  any  defect  in  any  of  the 
plans  or  specifications  in  accord- 
ance with  which  the  said  cofferdam 
was  constructed,  or  in  the  manner 
in  which  the  same  was  constructed ; 
and  it  averred  that  the  collapse  was 
due  to  causes  over  which  it  had  no 
control. 

In  a  supplemental  answer,  the  de- 
fendant company  admitted  that  the 
cofferdam  referred  to  was  in  a  dan- 
gerous condition  about  one  half 
hour  before  the  collapse  which  re- 
sulted in  the  death  of  plaintiff's 
husband,  and  that  the  represent- 
ative of  said  firm  on  the  work  or- 
dered all  the  workmen  to  leave  the 
pit  in  which  they  were  working, 
which   order   was   complied   with; 


afraid  to  do  so,  it  being  thoroughly 
understood  that  there  was,  in  view 
of  the  then  condition  of  the  struc- 
ture, a  risk  involved  in  so  doing; 
thereupon,  after  consultation  among 
themselves,  four  or  five  of  the  said 
workmen,  out  of  about  twenty-five 
who  had  left  the  dam  under  direc- 
tion of  John  O.  Chisolm,  as  above 
set  forth,  went  back  therein ;  that  a 
very  short  time  thereafter,  without 
any  warning,  the  collapse  of  the 
said  dam  suddenly  occurred,"  and 
that  Lutenbacher  assumed  the  risk 
of  the  accident  which  resulted  in  his 
death. 

The  sewerage  and  water  board 
answered,  admitting  that  the  Mitch- 
ell-Borne Construction  Compaiiy, 
under  contract  with  said  board,  was 
doing  the  work,  and  alleged  that 
said  company  was  an  independent 
contractor,  that  it,  the  board,  is  a 
quasi  municipal  corporation,  and 
exercises  the  rights  and  functions 
of  a  municipality  quoad  sewerage, 
water,  and  drainage,  and  that  any 
rights  which  plaintiff  may  have 
would  be  against  the  city  of  New 
Orleans,  and  not  the  board.  It  de- 
nies the  liability  for  damages  re- 
sulting from  the  laches  or  faults  of 
the  defendant  company. 

There  was  judgment  in  favor  of 
plaintiff,  and  defendants  have  ap- 
pealed. 

The  allegation  in  plaintiff's  peti- 
tion that  the  sewerage  and  water 
board  had  made  itself  responsible 


that  the  floodgate  was  opened,  and     with  the  contractors  for  defective 


water  admitted  for  the  purpose  of 
equalizing  the  pressure  of  the  water 
from  the  outside;  that  the  dam 
needed  additional  bracing,  and  that 
workmen,  after  full  warning  as  to 
the  dangerous  situation,  went  down 
again  into  the  excavated  place  and 
proceeded  with  the  work  of  putting 
in  said  additional  bracing;  that  sub- 
sequently, on  the  same  day,  other 
workmen,  including  Lutenbacher, 
after  additional  bracing  had  been 
done,  were  advised  by  the  foreman 
of  the  defendant  "that  they  were 
not  required  to  go  back  into  the 
dam,  and  that  he  wanted  no  one  of 
them  to  do  so  who  was  in  any  way 
19  A.L.R.— 14. 


work  which  had  been  done  by  the 
contractors,  and  which  resulted  in 
the  death  of  her  husband,  and  the 
allegation  in  the  answer  of  the  de- 
fendant company,  to  the  effect  that 
it  was  "not  an  independent  contrac- 
tor, under  the  general  and  special 
specifications  of"  the  contract  with 
the  sewerage  and  water  board,  are 
not  borne  out  by  the  evidence  in  the 
record. 

The  sewerage  and  water  board 
was  organized  in  the  year  1899  for 
the  purpose  of  providing  a  sewerage 
and  water  system  for  the  city  of 
New  Orleans ;  it  was  made  the  duty 
of  the  board  to  adopt  a  system  cov- 
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ering  the  habitable  portions  of  the 
city,  and  to  adopt  plans  and  specifi- 
cations for  the  establishment  of 
such  system.  It  was  directed  to  let 
the  contracts  for  the  work  decided 
to  be  done,  to  the  lowest  bidders,  up- 
on giving  satisfactory  bonds. 

The  defendant  company  entered 
into  a  contract  with  the  board  for 
the  construction  of  a  canal  in  Broad 
street  from  the  lower  side  of  St. 
Bernard  avenue  to  a  line  near  Ga- 
rondelet  walk;  and  of  a  siphon  un- 
der the  Carondelet  navigation  canal, 
etc.  The  specifications  which 
formed  part  of  the  contract  between 
the  defendant  company  and  the 
board  contained  certain  specifica- 
tions which,  plaintiff  and  the  de- 
fendant company  both  argue,  make 
the  board  responsible  to  plaintiff. 
The  plaintiff  claims  that  the  com- 
pany and  the  board  are  jointly  re- 
sponsible to  her,  and  that  the  de- 
fendant company  was  not  an  inde- 
l)endent  contractor. 

The  contract  between  the  board 
and  the  company  is  in  writing, 
wherein  the  company  agreed  to  do 
the  work  mentioned  therein,  and  to 
furnish  all  work,  material,  and  con- 
struction at  its  own  cost  and  ex- 
pense, and  to  build  in  a  good, 
strong^  and  substantial  manner  the 
canals  of  every  kind,  complete,  of 
the  dimensions  specified  in  the  con- 
tract, and  in  accordance  with  the 
plans  of  the  sewerage  and  water 
board  for  the  sum  of  $124,262,  to  be 
paid  to  it  by  the  sewerage  and  water 
board.  It  gave  a  bond  to  the  board 
for  the  faithful  performance  of  the 
contract,  as  was  specified  should  be 
done  in  the  act  of  the  legislature. 

The  specifications  for  the  work 
contain  provisions  to  the  effect  that 
the  •  general  superintendent  of  the 
board  had  authority  to  require  the 
contractor  to  discontinue  the  use 
of  excavating  machinery  which,  in 
his  judgment,  was  not  adapted  to 
the  purpose  for  which  it  was  being 
used,  and  that  the  work  should  be 
executed  under  the  supervision  of 
the  general  superintendent  of  the 
board,  and  as  he  might  direct, 
through  assistants  employed  by  the 


board.  It  was  provided,  further, 
that  the  general  superintendent  and 
his  assistants  should  measure  and 
calculate  the  quantities  and  amounts 
of  the  sever^  kinds  of  work  per- 
formed and  the  compensation  to  be 
paid  therefor;  the  contractor  was  to 
repair  or  be  responsible  for  all  dam- 
ages to  public  or  private  property 
resulting  from  the  execution  of  the 
work,  and  to  indemnify  and  hold 
harmless  the  board  against  all  dam- 
ages resulting  from  personal  inju- 
ries; the  contractor,  at  the  request 
of  the  engineer,  was  to  discharge 
any  men  who,  in  his  opinion  were 
disorderly,  incompetent,  or  unfaith- 
ful; the  work  was  .to  be  executed  at 
such  location  and  in  the  order  of 
precedence  as  indicated  by  the  en- 
gineer; the  contractor  was  to  be 
guided  in  the  work  by  the  lines 
staked,  and  the  instructions  given  to 
him  by  the  engineer;  the  contractor 
was  obliged  to  follow  at  all  times, 
without  delay,  all  orders  and  in- 
structions of  the  engineer  in  the 
prosecution  and  completion  of  the 
work;  the  contractor  was  obliged  to 
remedy  any  neglected  portions  of 
the  work,  and  all  improperly  con- 
structed work,  on  notice  in  writing 
from  the  engineer ;  and,  if  he  failed 
to  so  act,  the  engineer  might  per- 
form such  work  at  the  contractor's 
expense.  Article  136  of  the  specifi- 
cations reads:  "The  contractor 
shall  be  responsible  for  the  work  un- 
til completed  and  accepted  by  the 
contractee." 

Added  to  these  stipulations  or 
general  specifications  was  ■  the  fol- 
lowing: "It  is  well  understood  that 
the  right  of  supervision  by  the  gen- 
eral superintendent  and  other  em- 
ployees of  the  board  will  not  make 
the  contractor  an  agent  of  the 
board,  and  that  the  liability  of  the 
contractor  for  all  damages  to  public 
or  private  property  arising  from 
the  contractor's  execution  of  the 
work  shall  not  be  lessened  because 
of  such  right  of  supervision.  Such 
right  of  supervision  is  retained  in 
order  to  insure  to  the  board  the 
completion  of  the  work  according  to 
the  specifications,  and  to  insure  the 
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public  in  general  from  all  unneces- 
sary inconveniences  during  the  con- 
struction of  the  work." 

The  section  last  quoted  is  binding 
upon  the  defendant  company.  It 
was  agreed  between  it  and  the  board 
that  it  should  not  become  the  agent 
or  sei^ant  of  the  board  under  the 
contract  entered  into,  and  that  the 
board  should  not  become  the  master. 

With  reference  to  the  claim  of 
the  plaintiff  against  the  sewerage 
and  water  board,  the  law  is,  as  laid 
down  by  Thompson,  in  his  Commen- 
taries on  the  Law  of  Negligence, 
vol.  1,  §  660,  p.  598:  "The  mere 
fact  that  the  proprietor  retains  a 
general  supervision  over  the  work, 
for  the  purpose  of 
"J««'t^*».  satisfying  himself 
ihTbiMl^.*"'*'"  that  the  contracor 
carries  out  the  stip- 
ulations of  his  contract,  does  not 
make  him  responsible  for  wrongs 
•done  to  third  persons  in  the  prosecu- 
tion of  the  work, — as  where  a  rail- 
way company  employs  an  engineer 
to  superintend  the  general  progress 
of  the  construction  of  its  road,  and 
to  see  that  the  work  is  done  accord- 
ing to  contract." 

.The  citation  of  authorities  in  sup- 
port of  the  section  quoted  is  quite 
full,   and  others  might  be  added. 

Labatt,  on  Master  &  Servant, 
states  the  rule  thus :  "The  accepted 
doctrine  is  that,  in  cases  where  the 
essential  object  of  an  agreement  is 
the  performance  of  work,  the  rela- 
tion of  n^tster  and  servant  will  not 
be  predicated,  as  between  the  party 
for  whose  benefit  the  work  is  to  be 
^one  and  the  party  who  is  to  do  the 
work,  unless  the  former  has  re- 
tained the  right  to  exercise  control 
over  the  latter  in  respect  to  the 
manner  in  which  the  work  is  to  be 
executed.  This  attribute  of  the  re- 
lation supplies  the  single  and  uni- 
versally applicable  test  by  which 
the  servants  are  distinguished  from 
independent  contractors."  Vol.  1,  § 
64. 

The  specifications  have  been  ex- 
amined carefully,  and  there  was  not 
reserved  to  the  board  the  right  to 
.exercise  control  in  respect  to  the 


manner  in  which  the  work  was  to 
have  been  executed.  It  was  to  have 
been  done  under  the  supervision  of 
the  engineer  of  the  board,  or  his 
employees.  They  were  to  prescribe 
the  order  in  which  the  materials 
were  to  have  been  placed,  and  they 
were  to  have  given  tiie  lines  and 
levels  to  be  used.  The  contractor 
was  to  have  kept  upon  the  work  at 
all  times  responsible  employees,  and 
he  had  to  remove  from  the  work,  at 
the  request  of  the  engineer  in 
charge,  any  person  who  was  not  ac- 
ceptable, and  all  material,  supervi- 
sion, and  labor  furnished  by  the 
contractor  was  subject  to  the  ap- 
proval of  the  said  engineer  in 
charge,  and  nothing  more.  The 
contractor  was  solely  responsible 
for  the  work  until  it  was  completed 
and  accepted  by  the  board. 

The  master's  liability  rests  upon 
his  right  to  select  the  servants  and 
to  control  their  work;  but,  when 
this  selection  and  control  rest  in  a 
contractor,  he,  the  master,  is  freed 
from  such  liability.  Where  the  con- 
tractor undertakes  to  perform  cer- 
tain work  without  interference 
from  the  contractee  as  to  the  mode 
or  manner  of  doing  the  work,  and 
the  contractor  employs  the  men  who 
are  to  do  the  work,  the  latter  is  an 
independent  contractor,  and  not  the 
servant  of  the  contractee.  Callan  v. 
Bull,  113  Cal.  593,  45  Pac.  1017. 

In  the  case  of  Uppington  v.  New 
York,  165  N.  Y.  225,  53  L.R.A.  551, 
59  N.  E.  92,  9  Am.  Neg.  Rep.  115,  a 
contract  was  under  consideration 
which  contained  the  stipulation,  as 
does  the  one  now  being  considered, 
that  "all  damages  resulting  to 
buildings,  etc.,  through  the  negli- 
gence of  the  contractors,  were  to  be 
paid  by  them,  and  they  were  re- 
quired to  give  a  bond  to  indemnify 
the  city  against  all  suits  brought  on 
account  of  injuries  sustained 
through  the  construction  of  the 
work,  'or  by  or  on  account  of  any 
act  or  omission  of  [on  the  part  of] 
the  contractors  or  their  agents." 

And  the  city  was  authorized  to 
retain  enough  money  going  to  the 
contractor  to  make  good  all  losses  to 
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third  persons.  Other  stipulations, 
similar  in  scope  to  those  under  con- 
sideration in  this  case,  were  con- 
tained in  that  contract;  and  it  was 
held  that,  where  the  city  had  the 
power  to  let  work,  and  had  entered 
into  a  contract  with  competent  con- 
tractors, doing  an  independent  busi- 
ness, who  agreed  to  furnish  the  nec- 
essary materials  and  labor,  and 
make  the  improvement,  according 
to  the  specifications,  for  a  lump 
sum,  or  its  equivalent,  they  were 
not  the  servants  or  agents  of  the 
city,  but  were  independent  con- 
tractors. The  court  there  held: 
"Independence  in'  control  in  em- 
ploying workmen  and  in  selecting 
the  means  of  doing  the  work  is  the 
test  usually  applied  by  courts  to  de- 
termine whether  the  contractor  is 
independent  or  not." 

The  Mitchell-Borne  Construction 
Company,  competent  contractors, 
engaged  in  an  independent  busi- 
ness, undertook  to  build  the  canal 
and  siphon  in  question,  with  its  own 
materials  and  with  its  own  labor- 
ers ;  by  specific  agreement,  it  was  to 
furnish  both.  It  represented  the 
will  of  the  board  as  to  the  result  of 
the  work,  but  not  as  to  the  means 
of  doing  it.  The  men,  the  machin- 
ery, and  the  details  were  all  under 
the  control  of  the  company.  The 
board  could  not  employ  workmen 
for  the  company  or  direct  the  work 
or  men  employed  by  it.  The  board 
could  not  select  the  tools  and  appli- 
ances to  be  used,  or  require  them  to 
be  used  in  any  particular  way  at  any 
particular  time.  The  will  of  the 
contractor,  and  not  of  the  board, 
controlled  in  these  respects.  The 
stipulations  to  secure  faithful  com- 
pliance with  the  specifications  on 
the  part  of  the  contractor  do  not 
make  it  a  servant  of  the  board,  as 
was  held  in  Kelly  v.  New  York,  11 
N.  Y,  432.  To  the  same  effect  are 
the  decisions  in  Casement  v.  Brown, 
148  U.  S.  615,  37  L.  ed.  582,  13  Sup. 
Ct.  Rep.  672,  and  Norwalk  Gaslight 
Co.  V.  Norwalk,  63  Conn.  495,  28 
Atl.  32.  Complaint  is  made  that  the 
board  permitted  a  change  of  the 
specifications  with  reference  to  the 


building  of  the  cofferdam.  The 
dam  did  not  form  part  of  the  per^ 
manent  work.  It  was  for  tempo- 
rary use  while  the  siphon  was  being 
placed.  The  specifications  called  for 
a  dam  of  the  mud-box  type.  The 
board  permitted  the  Construction 
Company  to  substitute  grooved 
metal-sheet  piling  instead.  .  It  was 
explained  by  the  engineer  of  the 
board  that  the  specifications  with 
reference  to  the  mud-box  type  of 
cofferdam  were  not  intended  as  a 
plan  of  construction  to  be  followed 
by  the  contractor,  as  the  board  was 
not  concerned  with  the  manner  of 
construction;  but  it  was  intended 
only  to  indicate  to  the  contractor 
the  amount  of  sheet  piling  which 
the  board  deemed  was  necessary, 
and  for  which  alone  the  board  was 
willing  to  pay.  •  The  cofferdam  was 
to  be  constructed  for  temporary 
service,  to  keep  the  waters  of  the 
canal  back  while  the  siphon  in  the 
Board  street  canal  was  being  built 
of  concrete,  under  the  Carondelet 
canal.  The  board  did  not  undertake, 
in  the  specifications,  to  direct  the 
manner  in  which  the  cofferdam 
should  be  built.  And,  because  it 
was  built  in  a  faulty  manner,  and 
caused  the  death  of  plaintiff's  hus- 
band, the  board  cannot  be  charged 
with  the  fault  of  the  Construction 
Company. 

The  board  is  not  liable  to  plaintiff 
for  the  damages  suffered  by  her 
through  the  loss  of  her  husband. 

Reference  has  been  made  to  the 
decision  of  this  court  in  the  case  of 
Quayle  v.  Sewerage  &  Water  Bd. 
131  La.  26,  58  So.  1021,  where  it 
was  held  that  the  sewerage  and  wa- 
ter board  was  responsible  to  plain- 
tiff for  damages  in  that  case.  It 
has  no  application  to  this  case. 
There  it  was  testified  that  the  con- 
tractors, who  were'  engaged  in  re- 
pairing sidewalks  which  had  been 
torn  up  by  the  sewerage  and  water 
board,  were  doing  what  was  called 
"task"  work;  and  the  superintend- 
ent of  the  board  testified  that  said. 
contractors  were  subject  to  dis- 
charge at  a  moment's  notice  by  the 
board,  and  that  the  inspector  of  the 
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board  remained  on  the  work  and 
directed  how  it  should  be  done ;  that 
if  the  work  was  done  wrong,  the  in- 
spector would  command  the  con- 
tractor to  do  the  work  in  a  better 
way.  The  contracts  in  the  two  cases 
are  altogether  dissimilar  in  their 
effects. 

The  cofferdam  which  was  under 
construction  by  the  defendant  com- 
pany, and  which  was  a  temporary 
structure,  designed  to  keep  the  wa- 
ters of  the  canal  back  while  the 
work  on  the  siphon  was  being  done, 
had  proceeded  so  far  as  the  placing 
in  position  of  metal-sheet  piling  on 
either  side  of  an  excavation  which 
had  just  been  completed.  The  sides 
had  been  braced  so  as  to  make  them 
secure,  and  to  permit  carpenter 
work  being  done  in  the  excavation 
between  the  two  tiers  of  sheet  pil- 
ing. On  the  day  of  the  accident, 
one  row  of  sheet  piling  bulged  in 
such  a  manner  as  to  indicate  very 
clearly  that  the  work  was  defective, 
and  that  there  was  danger  of  a  col- 
lapse. All  of  the  men  in  the  pit,  in- 
cluding the  husband  of  plaintiff, 
were  ordered  out  by  the  represent- 
ative of  the  defendant  company. 
The  water  was  turned  into  the  pit, 
so  as  to  equalize  the  pressure  on 
both  sides  of  the  bulged  piling. 
Additional  braces  were  then  put  in, 
and  the  sides  of  the  pit  were 
strengthened.  About  one  half  hour 
after  this  work  had  been  accom- 
plished, plaintiff's  husband,  togeth- 
er with  other  laborers,  was  directed, 
by  the  representative  of  the  defend- 
ant company  in  charge  of  the  work 
at  that  time,  to  go  down  into  the  pit 
and  to  resume  work.  The  giving  of 
this  order  is  contradicted  by  the 
representative  of  the  company, 
who  testified  that  he  warned  the 
workmen  under  him  of  the  danger 
of  the  situation,  and  he  says  that  he 
left  it  optional  with  them  to  work  or 
to  refrain  from  working.  But  the 
preponderance  of  evidence  shows 
that  the  order  was  given  by  said 
representative  to  proceed  with  the 
work.  Thereupon  several  men  de- 
scended into  the  pit,  and  were  at 
work  when  the  grooved  metal-sheet 


pilings  on  one  side  of  the  excava- 
tion gave  way,  and  five  of  the  work- 
men were  drowned;  among  them 
was  plaintiff's  husband. 

The  fact  that  the  metal-sheet  pil- 
ing had  bulged  to  an  alarming  and 
dangerous  extent  was  fully  known 
to  the  representative  of  the  defend- 
ant company  in  charge  of  the  work 
at  the  time.  He  knew,  or  he  should 
have  known,  that  the  place  was  dan- 
gerous at  that  time.  He  knew,  or 
he  should  have  known,  that  a  total 
collapse  of  one  side  of  the  coffer- 
dam was  threatened  after  one  side 
of  the  dam  had  bulged.  It  is  true 
that  he  strengthened  the  timber 
braces  which  held  the  two  sides  of 
the  dam  in  position,  and  it  is  also 
true  that  this  additional  bracing 
was  insufficient  to  secure  the  sides 
of  the  dam,  because,  within  one 
half  hour  after  the  work  was  done, 
one  side  of  the  dam  collapsed,  and 
five  workmen  were  drowned,  who 
had  gone  into  the  pit  to  work.  De- 
fendant has  not  undertaken  to  show 
that  the  accident  was  due  to  a  vis 
major ;  and,  in  the  nature  of  things, 
it  must  be  assumed  that  the  accident 
happened  because  of  insufficient  and 
insecure  bracing  of  the  sides  of  the 
dam.  Defendant  offered  the  testi- 
mony of  an  expert,  to  the  effect  that 
the  accident  might  have  happened 
as  a  result  of  some  latent  defect  in 
the  metal-sheet  piling,  or  because  of 
a  sand  boil  at  the  base  of  the  piling. 
If  either  of  these  conditions  existed, 
it  would  have  been  an  easy  matter 
for  defendant  to  have  introduced 
evidence  concerning  them.  The  fact 
of  the  absence  of  such  evidence  is 
conclusive  that  neither  of  these  con- 
ditions existed.  The  fault  was  evi- 
dently in  the  bracing,  either  be- 
cause an  insufficient  amount  was 
used,  or  it  was  improperly  placed. 

The  fact  that  the  servant,  at  the 
time  he  was  killed,  was  complying 
with  a  direct,  specific,  personal  or- 
der of  his  master's  representative, 
has  a  material  bearing  upon  the 
question  whether  or  not  the  master 
may  be  held  responsible.  The  serv- 
ant did  not  voluntarily  encounter 
the  danger  which  resulted  in  his 
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death.  He  obeyed  the  order  of  the 
representative  of  the  defendant 
company,  which  order  was  negli- 
gently given,  and  which  resulted  in 
the  death  of  some  of  those  work- 
men who  obeyed  it.  The  direction 
given  by  the  representative  of  the 
defendant  company  to  the  men  un- 
der him,  to  proceed  with  the  work 
in  course  of  construction,  may  not 
have  been  of  a  formally  imperative 
character,  but  those  directions,  nev- 
ertheless, were  the  inducing  cause 
of  the  husband  of  plaintiff,  together 
with  other  workmen,  to  go  down  in- 
to the  pit  and  resume  work;  it  was 
the  inducing  cause  of  the  accident 
which  resulted  in  the  Injury  com- 
plained of.  The  deceased  would 
not  have,  or  could  not  have,  resumed 
the  work  except  under  the  special 
directions  of  the  defendant's  rep- 
resentative. He  was  in  charge  of 
the  construction  of  the  dam,  and  he 
only  employed  the  workmen  and  di- 
rected their  conduct. 

It  was  the  duty  of  the  defendant 
company  to  have  given  a  safe  place 
to  the  men  in  its  employ,  in  which 
to  work.  The  place  in  this  instance 
was  not  safe ;  it  was  dangerous,  and 
defendant's  representative  knew  it 
to  be  so.  The  em- 
^VAiIg'limee.  ployer  is  bound  to 
use  all  reasonable 
care  and  prudence  for  the  safety  of 
those  in  his  service,  by  providing  a 
place  reasonably  safe  and  suitable 
for  the  use  of  the  latter.  And  the 
greater  the  risk  which  attends  the 
work  to  be  done  and  the  machinery 
to  be  used,  the  more  imi)€rative  is 
the  obligation  resting  upon  him. 
Reasonable  care,  then,  becomes  a 
demand  of  higher  supremacy,  and 
yet  in  all  cases  it  is  a  question  of  the 
reasonableness  of  the  care — ^reason- 
ableness depending  upon  the  danger 
attending  the  place  or  the  machin- 
ery. Patton  V.  Texas  &  P.  R.  Co. 
179  U.  S.  658,  664,  45  L.  ed.  361, 
364,  21  Sup.  Ct.  Rep.  275. 

The  assumption  of  risk,  pleaded 
by  the  defendant  company,  is  elim- 
inated, in  view  of  the  fact  that  the 
servant  lost  his  life  in  obeying  a  di- 
rect command  of  the  representative 
of  the  defendant.    Under  such  con- 


ditions, the  representative  took  up- 
on himself  the  risk  which  might 
otherwise  have  been  assumed  by  the 
servant.  Hunley  v.  Patterson,  116 
La.  736,  41  So.  54;  20  Am.  &  Eng. 
Enc.Law,  148. 

In  the  case  of  Patterson  v.  Pitts- 
burg &  C.  R.  Co.  76  Pa.  389, 18  Am. 
Rep.  412,  it  is  laid  down  as  a  fun- 
damental principle  that:  "The  serv- 
ant does  not  stand  on  the  same 
footing     with     the 
master.      His    pri-  rSiSS!"*""*" 
mary  duty  is  obedi- 
ence, and  if,  when  in  the  discharge 
of  that  duty,  he  is  damaged  through 
the  neglect  of  the  master,  it  is  but 
meet    that    he    should  «be    recom- 
pensed." 

This  essential  inequality  in  the 
positions  of  the  parties  is  deemed  to 
warrant-  the  deduction  that  "a  pru- 
dent man  has  a  right,  within  reason- 
able limits,  to  rely  upon  the  ability 
and  skill  of  the 
agent  in  whose  *;:.>.'"""  "» 
charge  the  common 
master  has  placed  him,  and  is  not 
bound,  at  his  peril,  to  set  his  own 
judgment  above  that  of  his  supe- 
rior." 4  Labatt,  Mast.  &  S.  2d  ed. 
p.  3935;  Faren  v.  Sellers,  89  La. 
Ann.  1011,  1020,  4  Am.  St.  Rep. 
256,  3  So.  363 ;  Camp  v.  Church  of 
St.  Louis,  7  La.  Ann.  321. 

In  this  case  the  jury  found  that 
the  husband  of  plaintiff  was  not 
negligent,  and  that  he  acted  in  reli- 
ance upon  the  judgment  of  his  mas- 
ter, or  out  of  a  constrained  ac- 
quiescence in  the  rule  of  obedience 
which  his  relation  as  servant  im- 
posed. 

The  evidence  in  the  case  shows 
that  the  bracing  in  the  cofferdam 
had  been  finished,  and  the  work  of 
excavation  had  been  proceeded 
with,  when  one  of  the  walls  of  the 
dam  yielded  to  the  pressure  of  the 
water  in  the  canal,  and  bulged  to 
such  an  extent  that  it  became  neces- 
sary for  the  defendant  company  to 
reinforce  the  bracing.  It  was  clear 
to  the  representative  of  the  defend- 
ant in  charge  of  the  work  at  that 
time  that  the  bracing  was  insuffi- 
cient.    It  was  equally  clear  to  the 
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minds  of  the  jury,  and  to  the  court, 
that  the  second  bulging  and  collapse 
of  the  side  of  the  cofferdam  were 
due  to  insufficient  bracing.  This 
condition  was  testified  to  by  com- 
petent engineers,  and  there  is  no 
doubt  on  the  point.  It  is  also  true 
that  the  servant  lost  his  life  while 
obeying  the  orders  of  his  master. 
It,  therefore,  becomes  unnecessary 
to  discuss  the  doctrine  of  "res  ipsa 
loquitur"  which  was  urged  in  ar- 
gument, oral  and  printed,  on  behalf 
of  the  defendant  company,  and  of 
the  application  of  that  dodrine  to  a 
cause  between  a  master  and  his 
servant.  Labatt,  in  his  work  on 
Master  &  Servant,  cites  authorities 
on  both  sides  of  the  question,  with  a 
preponderance  in  favor  of  its  being 
applied  in  such  cases. 

The  husband  of  plaintiff,  who  met 
his  death  in  the  noanner  herein  indi- 
cated, was  forty-nine  years  of  age, 
and  in  the  enjoyment  of  good 
health.  He  was  a  carpenter,  earn- 
ing from  $2.50  to  $3.50  per  day.  By 
his  death  plaintiff  has  been  deprived 
of  the  support  and  the  companion- 
ship of  her  husband.  The  verdict  of 
the  jury  in  her  favor  for  $10,004 
will  not  be  disturbed. 


It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  in 
favor  of  plaintiff,  and  against  de- 
fendant Mitchell-Borne  Construc- 
tion Company,  is  affirmed. 

It  is  further  ordered,  adjudged, 
and  decreed  that  the  judgments  in 
favor  of  plaintiff  and  against  the 
sewerage  and  water  board  of  New 
Orleans,  and  in  favor  of  said  board 
against  the  Southwestern  Surety 
Company  of  Oklahoma,  are  an- 
nulled, avoided,  and  reversed;  and, 
as  thus  amended,  the  judgment  is 
affirmed.  Costs  of  appeal  to  be  paid 
by  the  Mitchell-Borne  Construction 
Company. 

Petition  for  rehearing  denied 
March  8, 1915. 

irOTIL 

The  annotation  following  Nichols 
V.  Harvey  Hubbell,  post,  226,  dis- 
cusses generally  the  nature  of  the  re- 
lation of  employer  and  independent 
contractor.  The  circumstances  under 
which  the  existence  of  the  relationship 
is  predicable  are  the  subject  of  the 
annotation  following  Gall  ▼.  Detroit 
Journal  Co.  post, . 


EDWARD  WESTOVER 

V. 

ABRAHAM  L.  HOOVER  et  al.,  Appta. 

yebraska  Supreme  Court  —  January  9,  1011, 
(88  Neb.  201,  129  N.  W.  285.) 

Bfaster  and  servant  —  independent  contractor  —  contract  to  sink  well. 

1.  One  who  contracts  to  sink  a  well  at  an  agreed  price  per  foot  if  he 
procures  a  supply  of  water,  and  not  to  be  paid  if  he  fail  to  do  so,  using 
his  own  materials  and  machinery,  and  furnishing  his  own  labor,  is  an 
independent  contractor. 

[See  note  on  this  question  beginning  on  page  226.] 
—  servant  of  two.  tion  or  piece  of  work,  so  that  the  re- 

2.  A  person  who  is  in  the  general  lation  of  master  and  servant  arises 
employment  of  one  person  may  be  between  them,  even  though  the  gener- 
..,..>  .  J,  \v.  aJ  employer  may  have  an  interest  in 
temporarily  m  the  service  of  another     ^jjg  special  work. 

with  respect  to  a  particular  transac-         [See  18  R.  C.  L.  493.] 
Headnotes  by  Letton,  J. 
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—  who  owes  duty. 

3.  In  such  case  the  duty  of  usin 
care  to  see  that  a  safe  place  to  work  is 
furnished,  or  proper  warning  given, 
devolves   upon  the  special  employer. 

—  duty  of  owner  —  safety  of  premises. 

4.  Where  an  independent  contract 
is  to  be  carried  out  on  the  general 
employer's  premises,  he  owes  the  same 


duty  to  the  independent  contractor 
and  his  servants  as  to  any  other  per- 
sons invited  to  the  particular  portion 
of  the  premises  where  the  work  is  to 
be  carried  on. 

JSee  14R.  C.  L.  82.]     • 
Evidence  —  sufiSciency. 

5.  Evidence  examined,  and  held  not 
to  sustain  the  verdict. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Lan- 
caster County  (Frost,  J.)  in  plaintiff's  favor,  in  an  action  brought  to 
recover  damages  for  personal  injuries,  alleged  to  have  been  caused  by 
defendants'  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  E.  C  Strode,  for  appellants:  Doolittle,  7  Neb.  481,  4  Am.  Neg.  Cas. 

The  verdict  is  contrary  to  the  evi-'    824;  Cook  v.  Pickrel,  20  Neb.  448,  30 


dence,  because  the  grounds  of  negli- 
gence set  out  in  plaintiff's  petition 
are  not  proven  by  the  evidence. 

4  Thomp.  Neg.  §§  3993,  4061,  4062, 
pp.  187,  288;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Lonergan,  118  111.  41,  7  N.  E. 
55;  Shadford  v.  Ann  Arbor  Street  R. 
Co.  Ill  Mich.  890,  69  N.  W.  661,  1  Am. 
Neg.  Rep.  88;  Omaha  Bottling  Co.  v. 
Theiler,  59  Neb.  257,  80  Am.  St. 
Rep.  673,  80  N.  W.  821;  Sisco 
V.  Lehigh  &  H.  River  R.  Co.  145  N.  Y. 
296,  39  N.  E.  959;  Rogers  v.  Louisville 
&  N.  R.  Co.  88  Fed.  464;  Wilson  v. 
Massachusetts  Cotton  Mills,  169  Mass. 
67,  47  N.  E.  506,  3  Am.  Neg.  Rep.  552; 
Buttle  V.  George  G.  Page  Box  Co.  175 
Mass.  318,  56  N.  E.  583,  7  Am.  Neg. 
Rep.  268. 

In  the  presence  of  a  known  danger, 
plaintiff  is  bound  to  exercise  reason- 
able caution  in  his  steps  and  action. 

Morbey  v.  Chicago  &  N.  W.  R.  Co. 
105  Iowa,  46,  74  N.  W.  753 ;  Louisville 
&  N.  R.  Co.  v.  Tucker,  23  Ky.  L.  Rep. 
1929,  65  S.  W.  453;  Black  v.  Missouri 
P.  R.  Co.  172  Mo.  177,  72  S.  W.  559; 
Consumers'  Cotton  Oil  Co.  v.  Gentry, 
35  Tex.  Civ.  App.  445,  80  S.  W.  394; 
Home  V.  Consolidated  R.  Light  &  P. 
Co.  141  N.  C.  50,  53  S.  E.  658;  Hous- 
ton &  T.  C.  R.  Co.  V.  Oram,  —  Tex.  Civ. 
App.  — ,  92  S.  W.  1029;  International 
&  G.  N.  R.  Co.  V.  Wray,  43  Tex.  Civ. 
App.  380,  96  S.  W.  74 ;  Hansen  v.  Seat- 
tle Lumber  Co.  41  Wash.  349,  83  Pac. 
102,  19  Am.  Neg.  Rep.  592;  Taylor  v. 
Penn  Steel  Castings  &  Mach.  Co.  217 
Pa.  269,  66  Atl.  353. 

The  injury  to  the  plaintiff  was 
caused  by  his  own  negligence,  and  not 
by  the  negligence  of  any  other  person. 

Kitchen  v.  Carter,  47  Neb.  776,  66 
N.  W.  855;   Omaha  Horse  R.  Co.  v. 


N.  W.  421;  Knapp  v.  Jones,  50  Neb. 
490,  70  N.  W.  19,  1  Am.  Neg.  Rep.  306; 
Culbertson  v.  Holliday,  50  Neb.  229, 
69  N.  W.  853,  1  Am.  Neg.  Rep.  Ill; 
Durrell  v.  Johnson,  31  Neb.  796,  48 
N.  W.  890;  Chicago,  B.  &  Q.  R.  Co.  v. 
Yost,  56  Neb.  489,  76  N.  W.  901;  Pitts- 
burg, Ft.  W.  &  C.  R.  Co.  V.  Krichbaum, 
24  Ohio  St.  119;  Rooney  v.  Sewall  & 
D,  Cordage  Co.  161  Mass.  153,  36  N.  E. 
789;  Maloney  v.  United  States  Rubber 
Co.  169  Mas.s.  347,  47  N.  E.  1012;  Don- 
ahue v.  Washburn  &  M.  Mfg.  Co.  169 
Mass.  574,  48  N.  E.  842;  Toler  v.  Swan- 
day  Lumber  Co.  30  Ky.  L.  Rep.  810,  99 
S.  W.  626. 

The  plaintiff  assumed  the  obvious 
risk  of  injury  by  falling  into  the  ice 
machine,  as  a  matter  of  his  employ- 
ment. 

Chicago,  B.  &  Q.  R.  Co.  v.  McGinnis, 
49  Neb.  649,  68  N.  W.  1057;  Omaha 
Bottling  Co.  V.  Theiler,  59  Neb.  2aS,  80 
Am.  St.  Rep.  678,  80  N.  W.  821 ;  Dehn- 
ing  V.  Detroit  Bridge  &  Iron  Works,  46 
Neb.  556,  65  N.  W.  186;  Missouri  P. 
R.  Co.  V.  Lyons,  54  Neb.  633,  75  N.  W. 
13,  4  Am.  Neg.  Rep.  172 ;  Norfolk  Beet- 
Sugar  Co.  V.  Preuner,  55  Neb.  656,  75 
N.  W.  1097;  Dailey  v.  Burlington  & 
M.  River  R.  Co.  58  Neb.  396,  78  N.  W. 
722,  6  Am.  Neg.  Rep.  112;  McCaflFerty 
V.  Lewando's  French  Dyeing  &  Cleans- 
ing Co.  194  Mass.  412,  120  Am.  St.  Rep. 
562,  80  N.  E.  460;  Smith  v.  Beaudry, 
175  Mass.  286,  56  N.  £.  596;  Schneider 
V.  Wolverine  Portland  Cement  Co.  146 
Mich.  87,  108  N.  W.  1113,  20  Am.  Neg. 
Rep.  583;  Collins  v,  Laconia  Car  Co. 
68  N.  H.  196,  38  Atl.  1047;  Coyle  v. 
Griffing  Iron  Co.  63  N.  J.  L.  609,  44 
Atl.  665,  7  Am.  Neg.  Rep.  94;  Westlake 
V.  Murphy,  .85  Neb,  45,  122  N.  W.  684, 
19  Ann.  Cas.  149. 
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B.  Strode  and  D.  Off     given  him  as  to  the  danger,  by  rea- 


Messrs.  J. 
Bnmett  also  for  appellants. 

Messrs.  E.  P.  Holmes  and  6.  L.  De 
Lacy,  for  appellee: 

There  was  sufficient  evidence  from 
which  the  jury  could  find  that  the  re- 
lationship of  master  and  servant  exist- 
ed between  plaintiff  and  defendant  at 
the  time  of  the  injury. 

Caron  v.  Powers-Simpson  Co.  96 
Minn.  192,  104  N.  W.  889. 

The  jury  were  warranted  by  the  evi- 
dence in  findinsr  that  neglig^ence,  as  al- 
leged  in  the  petition,  was  proven ;  that 
the  place  in  which  plaintiff  was  set  to 
work  was  an  unsafe  one. 

Walker  v.  Newton  Falls  Paper  Co. 
Ill  App.  Div.  19,  97  N.  Y.  Supp.  521 ; 
Bates-Rogers  Constr.  Co.  v.  Dunn,  29 
Ky.  L.  Rep.  428,  93  S.  W.  1032;  Gisson 
v.  Schwabacher,  99  Cal.  419,  34  Pac. 
104;  Daley  v.  American  Printing  Co. 
152  Mass.  581,  26  N.  E.  136;  Calloway 
V.  Agar  Packing  Co.  129  Iowa,  1,  104 
N.  W.  721;  MacDonald  v.  Freeman 
Mfg.  Co.  160  Mich.  380,  125  N.  W.  852; 
Chopin  V.  Combined  Locks  Paper  Co. 
134  Wis.  35,  114  N.  W.  95;  Kotera  v. 
American  Smelting  &  Ref.  Co.  80  Neb. 
648,  114  N.  W.  945;  H.  C.  Akeley  Lum- 
ber Co.  V.  Rauen,  7  C.  C.  A.  424,  19  U. 
S.  App.  253,  58  Fed.  668. 

The  jury  would  have  been  warrant- 
ed in  finding  that  the  defendants  were 
negligent  in  failing  to  warn  plaintiff 
of  the  danger  due  to  the  presence  of 
the  projecting  crank  and  projecting 
crank  key. 

MacDonald  v.  Freeman  Mfg.  Co.  160. 
Mich.  380,  125  N.  W.  352;  Barr  v. 
Guelph  Patent  Cask  Co.  129  Mich.  278, 
88  N.  W.  640 ;  Roth  v.  Northern  Pacific 
Lumbering  Co.  18  Or.  205,  22  Pac.  844; 
Mountain  Copper  Co.  v.  Pierce,  69  C. 
C.  A.  148,  136  Fed.  150;  Kostrezeba  v. 
Hobart  Iron  Co.  103  Minn.  337,  114  N. 
W.  949. 

Letton,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  personal  in- 
juries alleged  to  have  been  suffered 
by  the  plaintiff  while  in  the  defend- 
ants' service,  on  account  of  having 
been  set  to  work  by  one  Devore,  the 
defendants'  foreman,  in  an  unsafe 
place,  near  a  pit  containing  an  ice 
machine  in  operation,  which  was 
not  properly  lighted,  a  piston  and 
revolving  wheel  upon  which  were 
left  unguarded,  and  no  warning  was 


son  of  which  his  heel  was  caught 
and  crushed  by  the  revolving  wheel 
and  piston.  The  defense  is  a  denial 
that  the  relation  of  master  and 
servant  existed;  an  allegation  that 
plaintiff  was  in  the  employ  of  an  in- 
dependent contractor;  a  plea  that 
plaintiff  was  familiar  with  the 
premises;  assumption  of  risk;  and 
contributory  negligence. 

Defendants  are  proprietors  of  a 
hotel  with  a  large  basement  or  cellar 
under  the  build.ing,  containing  boil- 
ers, engines,  pumps,  and  other 
machinery  used  in  the  operation  of 
the  business.  The  plaintiff  is  a 
young  man  twenty-three  years  of 
age,  of  considerable  experience  in 
working  around  machinery,  having 
been  employed  for  about  a  year  at 
the  city  waterworks,  part  of  the 
time  running  one  of  the  pumps 
there.  About  a  week  before  the  ac- 
cident he  was  employed  by  Devore, 
defendants'  foreman,  to  dig- a  pit  in 
the  basement,  in  which  it  was  pro- 
posed to  bore  a  new  well,  and  to 
place  pumping  machinery,  and  to  do 
other  common  labor.  Prior  to  this 
time  one  Loso,  who  was  in  the  well- 
boring  business,  had  made  a  con- 
tract with  the  defendants  whereby 
he  was  to  bore  a  well  in  the  pit 
where  plaintiff  worked.  He  was  to 
furnish  the  labor,  machinery,  and 
material,  except  such  material  as 
had  been  taken  from  the  old  well, 
and  was  to  receive  $1.50  a  foot  if  he 
procured  a  supply  of  water,  and  no 
payment  if  he  failed  to  do  so.  On 
the  Saturday  before  the  accident,  A. 
Lu  Hoover,  one  of  the  defendants, 
telephoned  to  Loso  urging  him  to 
come  and  do  the  work.  Loso  in- 
formed him  that  he  was  short  of  la- 
borers, as  two  of  his  men  were  sick. 
Hoover  then  told  him  that  he  had 
some  extra  help  that  he  could  use. 
On  Monday  forenoon,  about  11 
o'clock,  Loso  came  to  the  hotel.  Up 
to  this  point  there  is  no  conflict  in 
the  evidence. 

Plaintiff  testifies  that  when  he 
finished  the  work  which  he  was  do- 
ing, about  »11  o'clock  in  the  fore- 
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noon,  Devore  told  him  to  go  to 
Loso's  place  to  help  Loso  bring  in 
some  machinery  that  afternoon,  and 
gave  him  street-car  fare  to  that 
point.  Devore  denies  this,  and  says 
that  he  told  plaintiff  his  work  was 
done,  but  that  Loso  needed  help,  and 
that  he  could  get  a  job  with  him. 
Loso  says  that  when  he  came  to  the 
hotel  that  morning  Devore  brought 
out  three  men  to  him,  and  that  he 
took  the  plaintiff  and  another 
named  Stone  to  use  in  his  work. 
Plaintiff  went  to  Loso's  and  assist- 
ed him  in  bringing  to  the  hotel  a 
small  engine  and  other  machinery 
to  use  in  sinking  the  well.  Loso  and 
he  worked  at  placing  this  engine  in 
the  basement  that  afternoon,  but 
did  not  finish  setting  it  that  day.  A 
large  ice  machine  about  12  feet  high 
stood  in  a  pit  about  3  feet  deep  in 
the  floor  of  the  basement.  The 
basement  floor  and  the  sides  and 
floor  of  the  pit  were  made  of  con- 
crete. There  was  a  space  of  3  feet 
between  the  end  of  the  machine  and 
the  walls  of  the  pit.  There  being 
another  pit  near  by,  it  was  neces- 
sary to  set  Loso's  engine  so  that  a 
pulley  projected  over  one  corner  of 
the  pit.  Plaintiff  testifies  that  the 
next  morning,  while  Loso  and  he 
were  "lining  up"  the  engine  so  as  to 
set  it  properly  for  running  the 
machinery  at  the  well,  Loso  said 
"We  will  put  the  belt  on,"  and  lifted 
the  center  portion  of  the  belt,  while 
the  plaintiff  went  into  the  pit  in  or- 
der to  slip  the  belt  over  the  pulley; 
that  in  the  act  of  doing  so  his  foot 
slipped,  or  he  stepped  back,  when 
his  heel  was  caught  by  a  projecting 
crank  pin  on  the  wheel  of  the  ice 
machine,  and  was  crushed  between 
the  pin  and  the  floor  of  the  pit. 
There  is  a  lower  pit  about  8  inches 
deeper  than  the  main  pit.  The 
crank  pin  of  the  revolving  wheel 
came  about  one-half  inch  from  the 
edge  of  the  lower  pit,  and  went 
down  into  it  about  2  inches  as  it  re- 
volved. He  testifies  that  it  was 
dark  at  that  place,  and  that,  while 
he  had  knowledge  that  the  ice  ma- 
chine was  there,  and  that  it  had 


three  cylinders  and  piston  rods  and 
Xvheels,  he  was  not  familiar  with  the 
location  or  construction  of  the  re- 
volving wheel  at  the  bottom  of  the 
pit;  that  the  piston  rod  is  flush  with 
or  just  inside  the  machine,  and  the 
revolving  wheel  is  about  flush  with 
the  end  of  the  machine.  On  cross- 
examination,  he  says  he  cannot  say 
whether  Loso  told  him  to  get  into 
the  pit  or  not,  but  that  he  thought 
the  most  convenient  way  to  put  the 
belt  on  the  pulley  was  by  getting  in- 
to the  pit.  The  pulley  was  about  18 
inches  above  the  floor  of  the  base- 
ment and  about  4^. feet  above  the 
floor  of  the  pit.  He  first  testified 
that  it  was  dark  at  this  point,  but 
afterwards  said  that  there  were  a 
number  of  electric  lights  near  the 
machine,  and  finally  that  "it  was 
quite  light  down  there."  And  that 
he  did  not  think  he  was  hurt  be- 
cause the  lights  were  not  burning. 
After  being  hurt  he  pulled  his  foot 
out  and  rolled  or  lay  on  the  side  of 
the  pit.  He  testified  that  he  then 
saw  for  the  first  time  that  the  base 
of  the  ice  machine  was  in  a  lower 
pit  about  8  inches  deep.  He  has  not 
been  to  the  locality  of  the  accident 
since  that  time.  It  is  evident  from 
his  testimony  that  there  was  light 
enough  to  enable  him  to  see  the 
wheel  and  crank  which  he  describes, 
and  also  sufficient  to  enable  him  to 
see  that  the  crank  descended  into 
the  lower  pit  when  the  piston  rod 
came  down. 

The  evidence  in  behalf  of  the  de- 
fendants is  very  positive  that  there 
are  a  large  number  of  electric  lights 
in  the  basement,  in  the  boiler  room, 
and  around  the  machinery;  that 
these  lights  are  all  on  one  circuit, 
and  were  kept  burning  night  and 
day. 

In  the  discussion  of  the  legal 
principles  involved,  we  will  assume 
that  the  testimony  of  the  plaintiff 
and  his  witnesses,  and  the  undisput- 
ed testimony  of  the  others,  was 
true,  since  the  jury  found  for  him 
by  their  verdict.  The  sole  question 
presented  is  whether  the  evidence 
is  sufficient  to  support  a  verdict  for 
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the  plaintiff  against  the  proprietors 
of  the  hotel.     It  is 

SSi-ifi/e^t-IJi;;  clear  that  Loso.  was 
contractor-  an  independent  con- 
c«».r.ct  to  .ink  tractor.      In    f^gt, 

this  is  undisputed. 
Accepting  the  plaintiff's  statement 
that  Devore  directed  him'  to  work 
for  Loso,  also  Loso's  undisputed  tes- 
timony that  he  made  no  contract  or 
agreement  as  to  employment  and 
wages  with  the  plaintiff,  but  that  he 
used  the  men  that  Devore  pointed 
out  to  him  under  the  previous  ar- 
rangement with  Hoover,  the  ques- 
tion arises  whether,  at  the  time  of 
tile  injury,  the  relation  of  master 
and  servant  existed  between  plain- 
tiff and  defendants. 

The  plaintiff's  theory  is  that 
while  he  was  engaged,  in  the  de- 
fendants' service  he  was  furnished 
an  unsafe  and  dangerous  place  in 
which  to  work,  and  was  not  warned 
of  the  danger,  and  that  consequent- 
ly the  defendants  are  liable.  The 
defendants  contend  that  at  the  time 
he  was  hurt  he  was  working  for 
Loso,  and  not  for  them ;  that  it  was 
unnecessary  for  him  to  enter  the 
pit;  that  the  ice  machine  was  prop- 
erly constructed  and  properly  light- 
ed, and  that  the  accident  was  the  re- 
sult of  plaintiff's  own  carelessness. 
We  think  that  the  relation  of  master 
and  servant  at  this  particular  time, 
and  with  relation  to  this  particular 
work,  existed  between  Loso  and  the 
plaintiff,  and  not  between  him  and 
the  defendants.  While,  according 
to  his  evidence,  he  could  look  to 
them  for  wages,  he  was  not  under 
their  control  or  direction,  but  was 
working  for  Loso  in  the  prosecution 
of  his  independent  contract.  It  is 
true  that  his  time  was  kept  by  De- 
vore, but  the  entry  in  the  time  book, 
which  was  produced  at  plaintiff's 
instance,  shows  that  the  time  of 
both  Stone  and  Westover  was  kept, 
as  the  book  recites,  "for  Loso." 

Some  very  interesting  questions 
often  arise  where  the  general  serv- 
ant of  one  enters  into  the  special 
service  of  another.  While  the  gen- 
eral principles  are  well  settled,  the 
circumstances    of   each   particular 


case  determine  whether  the  general 
employer,  or  the  special,  or  both,  are 
liable,  in  case  of  an  accident  either 
to  an  employee  or  to  a  third  person. 
In  order  to  hold  one  liable  for  in- 
jury to  a  man  in  his  employment, 
the  relation  of  master  and  servant 
must  exist  at  the  time  and  with  re- 
lation to  the  very  occupation  or 
transaction  in  which  the  servant  is 
engaged.  The  fact  of  employment 
may  or  may  not  be  significant,  de- 
pending upon  all  the  circumstances. 
If  I  employ  a  chauffeur,  and  if, 
while  he  is  running  my  car,  without 
my  knowledge  or  consent,  for  his 
own  purposes,  he  is  hurt  by  reason 
of  a  defect  in  the  car  of  which  I  was 
aware,  no  court  would' hold  me  li- 
able on  account  of  the  fact  alone 
that  he  was  in  my  employment. 
The  master  is  the  person  in  whose 
work  he  is  engaged,  and  who  has 
the  right  to  direct  and  control  his 
actions.  "The  payment  of  an  em- 
ployee by  the  day,  or  the  control 
and  supervision  of  the  work  by  the 
employer,  though  important  consid- 
erations, are  not  in  themselves  deci- 
sive of  the  fact  that  the  two  are 
master  and  servant.  .  .  .  Serv- 
ants who  are  employed  and  paid  by 
one  person  may  nevertheless  be,  ad 
hoc,  the  sei*vants  of 
another  in  a  par-  TiJ^oT""* "' 
ticular  transaction, 
and  that,  too,  even  where  their  gen- 
eral employer  is  interested  in  the 
work.  Obviously,  they  may  desert 
the  service  of  their  lawful  master, 
and  work  for  another;  or  he  may 
lend  their  services  to  another  per- 
son, abandoning  to  the  latter  all 
control  over  them;  or  they  may, 
without  consulting  their  master,  but 
in  good  faith,  assist  a  person  inde- 
pendently employed  to  do  some- 
thing which  will  benefit  their  mas- 
ter, but  with  which  neither  he  nor 
they  have  any  right  to  interfere, 
and  in  which  they  act  entirely  under 
the  control  of  such  other  person." 
Shearm.  &  Redf.  Neg.  5th  ed.  §| 
160,  161 ;  Murray  v.  Currie,  L.  R.  6 
C.  P.  24,  40  L.  J.  C.  P.  26,  23  L.  T. 
N.  S.  557,  19  Week.  Rep.  104;  Dal- 
las Mfg.  Co.  V.  Townes,  148  Ala. 
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146,  41  So.  988;  Olive  v.  Whitney 
Marble  Co.  103  N.  Y.  292,  8  N.  E. 
552;  The  Turquoise  (D.  C.)  114 
Fed,  402;  Rourke  v.  White  Moss 
Colliery  Co.  L.  R.  2  C.  P.  Div.  205, 
46  L.  J.  C.  P.  N.  S.  283,  36  L.  T.  N. 
S.  49,  25  Week.  Rep.  263 ;  Wyllie  v. 
Palmer,  137  N.  Y.  248,  19  L.R.A. 
285,  33  N.  E.  381;  The  Gladestry, 
63  C.  C.  A.  198,  128  Fed.  591 ;  De- 
lory  V.  Blodgett,  185  Mass.  126,  64 
L.R.A.  114,  102  Am.  St.  Rep.  328, 
69  N.  E.  1078,  15  Am.  Neg.  Rep. 
581;  Parkhurst  v.  Swift,  31  Ind. 
App.  521,  68  N.  E.  620;  Waldock  v. 
Winfield  [1901]  2  K.  B.  596,  70  L. 
J.  K.  B.  N,  S.  925,  85  L.  T.  N.  S.  202, 
17  Times  L.  R.  661;  Higgins  v. 
Western  U.  Teleg.  Co.  156  N.  Y.  75, 
06  Am.  St.  Rep.  537,  50  N.  E.  500, 
4  Am.  Neg.  Rep.  320;  Brown  v. 
Smith,  86  Ga.  274,  22  Am.  St.  Rep. 
456,  12  S.  E.  411;  Central  Coal  &  I. 
Co.  V.  Grider,  115  Ky.  745,  74  S.  W. 
1058,  65  L.R.A.  455,  and  note  on 
page  445. 

It  is  apparent  from  the  facts  stat< 
ed  that  the  defendants  were  under 
no  special  obligations  or  duty  to 
furnish  the  plaintiff  a  safe  place  to 
work,  since  he  was  noi^  strictly 
speaking,  working  for  them;  but 
since,  by  the  contract  with  Loso,  the 
defendants  invited  Loso  and  his  em- 
ployees upon  their  premises  for  the 
purpose  of  performing  the  contract, 
-MiHty  of  owner  the  duty  of  dcfend- 
-Mfetr  of  ants  to  Loso  and  to 

premfe..  plaintiff     was     the 

same  as  to  all  other  persons  whom 
they  might  invite  to  that  particular 
portion  of  the  basement.  If  that 
portion  of  the  premises  in  which  a 
contractor  is  required  to  work  is 
subject  to  special  hazard,  whether 
on  account  of  the  absence  of  lights, 
the  presence  of  dangerous  machin- 
ery, or  other  dangers,  the  existence 
of  which  is  not  apparent  and  ob- 
vious, it  is  the  owner's  duty  to  warn 
the  persons  whom  he  has  invited 
there  of  the  risks  to  which  they  may 
be  exposed,  and  if  he  fail  in  this  du- 
ty, and  in  consequence  thereof  the 
invitee  is  injured,  an  action  for 
damages  will  lie.  The  principle  is 
the  same  as  where  a  storekeeper 


leaves  an  open  and  unguarded  trap- 
door where  his  customers  might 
reasonably  be  expected  to  walk.  At 
the  same  time,  a  person  inviting 
contractors  to  a  place  where  ma- 
chinery in  operation  is  in  plain  sight 
has  the  right  to  assume  that  they  are 
possessed  of  ordinary  common  sense 
and  a  knowledge  of  the  risk  ordina- 
rily incurred  by  working  in  close 
proximity  to  moving  machinery.  If 
the  dangers  are  open  and  obvious, 
he  is  entitled  to  rely  upon  the  exer- 
cise of  ordinary  care,  but  if  the  dan- 
gers are  of  a  hidden  and  concealed 
nature,  then  he  must  take  pains  to 
give  warning  of  the  same;  other- 
wise, he  may  make  himself  liable  in 
a  proper  action  if  a  contractor  or  his 
employee  is  injured  by  such  neglect. 
4  Thomp.  Neg.  §  3736;  Heaven  v. 
Pender,  L.  R.  11  Q.  B.  Div.  503,  52 
L.  J.  Q.  B.  N.  S.  702,  49  L.  T.  N.  S. 
357,  47  J.  P.  709,  19  Eng.  Rul.  Cas. 
81. 

Appljnng  these  principles  to  the 
facts  in  this  case,  there  is  nothing  to 
show  that  the  ice  machine  was  other 
than  properly  constructed,  and 
properly  equipped  and  managed  in 
every  way,  or  that  the  fact  that  it 
was  placed  in  a  pit  about  3  feet  be- 
low the  floor  of  the  basement  was 
in  any  way  a  negligent  placing  or 
construction  of  the  machine.  It  is 
shown  without  dispute  that  there 
was  plenty  of  room  for  persons  not 
engaged  in  the  operation  of  the  ma- 
chine to  pass  over  the  main  floor  of 
the  basement,  and  that  plaintiff  had 
no  duty  to  perform  in  respect  to  its 
operation.  A  day  or  two  before  the 
accident  he  had  been  occupied  in 
wheeling  dirt  from  the  new  well 
and  emptying  it  into  the  old  one, 
passing  close  by  the  comer  of  the 
pit,  but  he  says  that,  while  he  knew 
in  a  general  way  of  the  operations 
of  the  machine,  he  gave  it  no  atten- 
tion. 

The  ground  of  recovery  alleged  by 
the  plaintiff  is  that  he  was  defend- 
ants' servant,  and  that,  under  the 
direction  of  their  foreman,  Devore, 
he  was  put  to  work  in  a  dangerous 
place  without  warning.  No  instruc- 
tions are  in  the  record,  so  we  must 
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presume  the  jury  were  instructed  in 
accordance  with  the  issues  made  by 
the  pleadings.  The  proof  failing  to 
ahow  that  the  relation  of  master  and 
servant  existed  between  the  parties 
at  the  time,  and  in  respect  to  the 
transaction,  the  plaintiff  cannot  re- 
cover. Eldred  v.  Mackie,  178  Mass. 
1,  59  N.  E.  673;  Sullivan  v.  New 
Bedford  Gas  &  Edison  Light  Co. 
190  Mass.  288,  76  N.  E.  1048;  Cal- 
lan  V.  Pugh,  54  App.  Div.  545,  66 
N.  Y.  Supp.  1118;  King  v.  New 
York  C.  &  H.  R.  R.  Co.  66  N.  Y.  181, 
23.  Am.  Rep.  37. 

We  are  also  of  opinion  that,  even 
if  the  pleadings  would  permit  recov- 
ery upon  the  theory  that  the  defend- 
ants were  guilty  of  a  breach  of  duty 
in  inviting  Loso  and  his  workmen 

into  a  place  of  dan- 
»aet«n^.  ger,    the    evidence 

would  not  support  a 
verdict.  The  plaintiff  shows  that  he 
could  see  the  revolving  wheel  in  the 


bottom  of  the  pit,  and  his  father, 
who  went  to  work  for  Loso  in  his 
place  after  the  accident,  testifies 
that,  by  standing  on  a  plank  which 
was  across  the  corner  of  the  pit,  he 
put  the  belt  on  the  pulley  the  next 
morning  without  going  into  the  pit. 
The  evidence  does  not  justify  the 
verdict,  and  the  judgment  of  the 
District  Court  is  reversed. 

Reese,  Ch.  J.,  not  sitting. 

Petition  for  rehearing  denied. 

MOTE. 

The  annotation  following  Nichols 
v.  Harvey  Hubeell,  post,  226,  dis- 
cusses generally  the  nature  of  the  re- 
lation of  employer  and  independent 
contractor.  The  circumstances  under 
which  the  existence  of  the  relationship 
is  predicable  are  the  subject  of  the 
annotation  following  Gall  v.*  Detroit 
Journal  Co.  post, . 


GEORGE  H.  NICHOLS 

V. 

HARVEY  HUBBELL,  INC.,  Appt. 

Connecticut  Supreme  Court  of  Errors  — May  28,  1018. 
(92  Conn.  611,  103  Atl.  836.) 

Master  and  servant  —  who  is  independent  contractor. 

1.  One  employed  to  supervise  alterations  to  certain  property,  at  a  per 
diem  for  his  own  services  and  a  bonus  for  each  person  employed  by  him, 
is  not,  where  he  merely  carries  out  orders  of  his  superior,  an  independent 
contractor  for  whose  negligence  the  master  is  not  liable. 

[See  note  on  this  question  beginning  on  page  226.] 

—  injury  by  faulty  design  —  liability. 

2.  The  master  is  liable  for  injury 
to  an  employee  through  the  negligent 
design  of  a  structure  upon  which  he  is 
required  to  work,  which  makes  the 
working  place  unsafe,  although  the 
design  is  adopted  by  subordinates  in 
control  of  the  work. 

—  who  is  fellow  servant. 

3.  Che  employed  to  supervise  alter- 
ations upon  certain  property,  who  is 
paid  a  per  diem  for  his  own  services 
and  a  bonus  for  each  man  employed 
foy  him,  is  not  a  fellow  servant  of  such 


employees  so  as  to  relieve  the  employ- 
er from  liability  for  injury  to  an  em- 
ployee through  his  negligence. 
.    [See  18  R.  C.  L.  748.] 

—  liability  for  failure  to  provide  safe 
working  place. 

4.  A  master  is  answerable  to  his 
servant  for  injuries  caused  by  his  fail- 
ure to  perform,  either  personally  or 
through  agents,  his  duty  to  use  rea- 
sonable care  to  provide  a  safe  working 
place  for  his  servants. 

[See  18  R.  C.  L.  593,  594.] 
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Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Fair- 
field Counly  (Gager,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    No  error. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  DeForest  &  Klein,  for  ap-     signed  for  the  b^ing  of  japanned 


pellant: 

The  adoption  by  an  alleged  princi- 
pal of  certain  work  alleged  to  have 
been  done  by  the  agent  does  not  of 
itself  make  the  principal  liable  for  in* 
juries  resulting  from  the  alleged 
agent's  negligence  in  the  process  of 
the  work,  and  payment  for  the  work 
has  no  such  effect. 

Coomes  v.  Houghton,  102  Mass.  211. 

Moon  as  an  independent  contractor, 
and  not  defendant,  was  liable  for 
plaintiff's  injuries. 

Burke  v.  Norwalk  &  W.  R.  Co,  84 
Conn,  474, 13  Am.  Neg.  Cas,  662 ;  Kelly 
v."  New  York,  11  N.  Y,  432;  2  Thomp, 
Neg.  868,  and  notes;  Hilliard  v.  Rich- 
ardson, 3  Gray,  349,  63  Am.  Dec.  743; 
Wood,  Mast.  &  S.  2d  ed.  pp.  594-615; 
14  Am.  &  Eng.  Enc.  Law,  841,  and  note 
3;  Cooley,  Torts,  2d  ed.  646;  Corbin 
v.  American  Mills,  27  Conn.  274,  71 
Am,  Dec,  63,  13  Am.  Neg.  Cas.  735; 
Norwalk  Gaslight  Co.  v.  Norwalk,  68 
Conn.  495,  28  Atl.  32;  Wilmot  v.  Mc- 
Padden,  79  Conn.  371,  19  L.R.A.(N.S.) 
1101,  65  Atl.  157;  Lawrence  v.  Ship- 
man,  39  Conn.  586;  Conners  v.  Hen- 
nessey, 112  Mass.  96;  McCafferty  v. 
Spuyten  Duyvil  &  P.  M.  R.  Co.  61  N. 
Y.  178,  19  Am.  Rep.  267;  Douglass  v. 
Peck  &  L.  Co.  89  Conn.  627,  95  Atl.  22; 
Alexander  v.  R.  A.  Sherman's  Sons  Co, 
86  Conn.  299,  85  Atl.  514.  See  also  16 
Am.  &  Eng.  Enc.  Law,  2d  ed.  187. 

If  there  was  negligence  at  all,  it 
was  the  negligence  of  fellow  servants 
that  caused  plaintiff's  injuries. 

Sullivan  v.  New  York,  N.  H.  &  H. 
R.  Co.  62  Conn.  209,  25  Atl.  711,  13 
Am.  Neg.  Cas.  654;  McQueeney  v.  Nor- 
cross,  75  Conn.  381,  53  Atl.  780,  54 
Atl.  301;  Whittlesey  v.  New  York,  N. 
H.  &  H.  R.  Co.  77  Conn.  100.  107  Am. 
St.  Rep.  21,  58  Atl.  459;  Kelly  v.  New 
Haven  S.  B.  Co.  74  Conn.  343,  57  L.R.A. 
494,  92  Am.  St.  Rep.  220,  50  Atl.  871, 
11  Am.  Neg.  Rep.  134;  Peterson  v.  New 
York,  N.  H.  &  H.  R.  Co.  77  Conn.  351, 
59  Atl.  502,  17  Am.  Neg.  Rep.  455. 

Mr,  Carl  Foster  for  appellee. 

Prentice,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

The  plaintiff  was  injured  while  he 
was  engaged  as  a  carpenter  in  the 
construction  of  a  brick  oven,  de- 


ware  for  use  in  the  manufacture  of 
electric  light  reflectors,  and  located 
upon  property  standing  in  the  name 
of  Harvey  Hubbell.  The  oven  was 
14  feet  square,  outside  measurement, 
with  walls  from  6  to  8  feet  in  height 
and  1  foot  thick,  and  having  8-4- 
inch  air  space  between  the  outer  and 
inner  tiers  of  brick  properly  tied  to- 
gether. The  roof  was  also  of  brick, 
designed  and  built  in  the  form  of  an 
arch  with  a  2-foot  spring,  and  sup- 
ported by  the  side  walls  upon  which 
it  rested.  For  the  construction  ©f 
the  roof,  falsework,  intended  for  its 
support  during  the  process  of  con- 
struction, and  while  the  mortar  was 
hardening  and  setting,  was  erected 
on  the  inside  of  the  oven  after  the 
exterior  walls  were  in  position.  The 
roof  having  been  constructed  by  the 
masons  and  given  proper  time  to  set, 
the  plaintiff,  then  engaged  else- 
where about  the  premises,  was  or- 
dered to  remove  the  falsework.  He 
was  occupied  in  this  work  when  the 
structure  collapsed  and  fell  upon 
him.  The  collapse  was  caused  by 
the  outward  thrust  of  the  arched 
roof,  which  the  side  walls  of  the 
oven  were  unable  to  resist  when  the 
support  furnished  by  the  falsework 
was  removed. 

The  side  walls  were  of  ordinary 
construction  and  ordinarily  well 
constructed.  The  accident  was  due 
to  the  faulty  and  impractical  design 
of  the  roof,  or  the  inadequate  provi- 
sion for  its  support,  in  that  it  w^^s 
too  flat  to  be  self-supporting,  and 
there  was  no  provision  of  cross 
rods  or  buttresses  to  enable  the  side 
walls  to  resist  the  thrust  of  the 
arch. 

The  plaintiff  was  in  the  immedi- 
ate employment  of  one  Moon,  as  a 
workman  at  day  wages,  and  it  was 
he  who  directed  the  plaintiff  to  re- 
move the  falsework.  Moon  was  a 
building  contractor  who  had  been 
engaged  by  one  Abbott  to  supervise 
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the  repairs,  alterations,  and  addi- 
tions to  be  made  upon  the  Hubbell 
property,  including  the  construction 
of  the  oven.  His  compensation  was 
a  per  diem  one  for  his  own  work, 
and  a  bonus,  or  allowance  of  50  cents 
a  day,  for  each  man  whom  he  should 
employ  to  work  on  the  job.  The 
selection  and  employment  of  these 
men  rested  with  him.  He  received 
his  pay,  and  the  money  required  to 
pay  the  others  employed  upon  the 
work,  by  the  hand  of  Abbott,  and  in 
turn  paid  the  men  out  of  what  he 
so  received.  Abbott,  in  making  tiie 
improvements,  alterations,  and  re- 
pairs upon  the  premises,  and  in  en- 
gaging Moon  to  supervise  them, 
was  acting  at  the  suggestion  of 
Hubbell,  in  consequence  of  some 
agreement  with  him,  and  occupying 
some  relation  to  him.  Hubbell  was 
the  owner  of  a  very  large  majority 
of  the  capital  stock  of  the  defendant 
corporation,  its  manager,  and  prac- 
tically the  sole  authority  in  the  di- 
rection and  control  of  its  affairs. 

The  facts  above  stated,  found  by 
the  court,  are  unquestioned.  Its 
finding,  however,  dogs  not  stop 
there.  It  goes  further  and  finds 
certain  other  vitally  important 
facts  which  serve  to  characterize 
the  relations  which  the  several  per- 
sons named  bore  to  each  other,  sub- 
stantially as  follows:  (1)  That  in 
so  far  as  Hubbell  acted  in  the  prem- 
ises he  acted  for  and  in  the  in- 
terest of  the  defendant;  (2)  that 
the  oven  was  a  part  of  the  increased 
manufacturing  facilities  which  the 
defendant  was  to  furnish  Abbott  at 
its  expense;  (3)  that  the  relation  of 
Abbott  to  Hubbell,  and  through  him 
to  the  defendant,  was  that  of  agent 
to  principal,  and  that  the  former 
represented  the  defendant  in  all 
matters  connected  with  the  plan- 
ning, construction,  and  supervision 
of  construction,  of  the  improve- 
ments and  changes  made  upon  the 
Long  Hill  property,  including  the 
oven;  (4)  that  Abbott's  employ- 
ment of  Moon  was  one  in  which  the 
former,  as  the  agent  of  the  defend- 
ant, retained  and  exercised  the  pow- 
er to  direct  what  should  be  done. 
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and  the  oversight,  direction,  and 
control  of  the  work  and  of  those 
employed  upon  it;  and  (5)  that  the 
responsibility  for  the  faulty  design 
of  the  oven,  which  was  the  cause  of 
the  accident,  rested  upon  Abbott. 

As  conclusions  of  law  from  these 
facts,  the  court  held:  (1)  That 
Moon  was  not  an  independent  con- 
tractor; (2)  that  the  negligence 
which  occasioned  the  plaintiff's  in- 
juries was  not  that  of  a  fellow 
servant;  (3)  that  at  the  time  those 
injuries  were  sustained  the  relation 
of  master  and  servant  existed  be- 
tween the  defendant  and  the  plain- 
tiff; and  (4)  that  the  injuries  were 
sustained  by  reason  of  the'  defend- 
ant's failure  in  the  performance  of 
the  duty  which  it  owed  to  the  plain- 
tiff as  his  master. 

The  reasons  of  appeal  challenge 
these  conclusions,  both  those  of  fact 
and  those  of  law.  Their  challenge, 
however,  is  primarily  addressed  to 
the  former,  it  being  charged  that 
they  were  without  justification  in 
the  evidence.  Our  examination  of 
the  testimony  satisfies  us  that  this 
charge  has  no  substantial  basis  in 
any  particular.  It  is  quite  volumi- 
nous, and  of  such  a  character  that  a 
review  of  it  sufficiently  adequate  to 
indicsEte  all  its  pertinent  features 
would  likewise  be  lengthy.  A  com- 
paratively brief  statement  of  tiiie 
salient  features  of  the  situation  be- 
fore the  court  as  they  are  revealed 
in  the  testimony  of  Hubbell,  Ab- 
bott, and  Moon,  the  chief  actors  in 
the  drama,  and  nowhere  controvert- . 
ed,  will,  however,  suffice  to  disclose 
that  the  court's  conclusions  of  fact 
above  enumerated  were  not  made 
without  warranty  of  testimony,  and 
did  not  transgress  the  legal  bonds  of 
reasonable  deduction. 

Abbott  was  a  former  employee  of 
the  defendant  corporation,  which 
was  and  is  engaged  in  the  manufac- 
ture of  electrical  goods  and  ap^i- 
ances.  Some  two  years  prior  to  the 
accident  in  question  he  had  left  that 
employment  and  established  himself 
in  a  small  leased  shop,  where  he  en- 
gaged in  the  manufacture  upon  his 
own  account  of  appliances  used  by 
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the  defendant  in  connection  with 
its  business.  These  appliances,  in- 
cluding electric  light  reflectors,  he 
sold  largely  to  the  defendant.  In 
the  late  spring  or  early  summer  of 
1913  the  demands  of  the  defendant 
had  so  increased  that  Abbott  had 
become  unable  to  manufacture  fast 
enough  to  supply  them.  The  de- 
fendant was  desirous  that  this  con- 
dition be  obviated,  and  also  that 
Abbott  extend  his  field  of  manufac- 
ture so  that  it  should  include  addi- 
tional products.  Among  other 
things,  it  required  a  new  line  of  re- 
flectors which  Abbott  was  not  in  a 
position  to  produce,  owing  to  his 
lack  of  facilities.  Hubbell  took  the 
matter  up  with  Abbott,  and  as  a  re- 
sult they  together  made  investiga^ 
tions  and  examinations  of  plants 
and  locations  for  the  purpose  of 
finding  a  place  which  could  be  util- 
ized to  provide  the  increased  facil- 
ities which  the  defendant's  needs 
required  that  Abbott  should  have. 
It  was  finally  decided  that  the  prop- 
erty at  Long  Hill,  which  Hubbell 
owned,  could,  by  alterations,  addi- 
tions, and  repairs,  be  so  utilized, 
and  that  that  course  be  pursued. 
Hubbell  was  about  to  sail  for  Eu- 
rope when  this  decision  was  reached. 
He  thereupon  told  Abbott  to  go 
ahead  and  make  certain  improve- 
ments upon  the  property,  for  which 
he  agreed  to  pay,  and  a  day  or  two 
later,  early  in  July,  sailed.  Abbott 
went  ahead,  employed  Moon,  whom 
Hubbell  had  suggested  as  foreman 
of  construction,  and  proceeded  to  di- 
rect much  more  extensive  altera- 
tions and  additions  than  he  and 
Hubbell  had  talked  of.  These  had 
progressed  so  far  that  bills  there- 
for had  been  incurred  when,  in  the 
latter  part  of  August,  Hubbell  re- 
turned. At  this  time  the  oven  was 
in  progress,  but  had  not  reached  the 
point  at  which  its  collapse  occurred. 
Immediately  upon  Hubbell's  return 
he  visited  the  property,  and  there 
met  Abbott.  He  saw  what  had  been 
done  and  was  in  progress  under 
Abbott's  directions,  and  became 
aware  of  its  character  and  extent. 
He  thereupon   acquiesced  in  what 


Abbott  had  done  and  projected,  con- 
curred in  the  continuance  of  the 
work,  and  OK'd  bills  for  that  which 
had  been  done  in  his  absence. 
These  bills  he  found  on  file  in  the 
oflice  of  the  defendant,  awaiting  his 
return  and  approval,  and  payment 
of  them  was  made  by  the  defendant 
out  of  its  own  funds  immediately 
upon  his  approval  of  them.  All  this 
was  done  prior  to  the  collapse  of  the 
oven,  which  occurred  about  a  week 
later.  The  work  upon  the  altera- 
tions and  improvements,  with  Hub- 
bell's  authorization,  continued  with- 
out interruptions  or  change,  and 
under  Abbott's  direction,  until  Sep- 
tember 21st,  when  the  defendant 
took  a  lease  of  the  property  from 
Hubbell  and  assumed  the  manage- 
ment and  operation  of  the  plant, 
with  Abbott  as  its  operating  man- 
ager, receiving  a  stated  salary. 
During  this  period  payments  were 
made  by  the  defendant  upon  the  O. 
K.  of  Hubbell,  on  account  of  the 
work  which  had  been  done.  The 
projected  improvements  were  not 
finished  on  September  21st,  and 
were  continued  for  a  considerable 
time  thereafter,  and  the  bills  there- 
for, to  a  considerable  amount,  were 
paid  by  the  defendant.  During  the 
summer,  and  prior  to  Hubbell's  re- 
turn from  Europe,  a  telephone  in 
the  defendant's  name  was  placed  on 
the  property. 

.  From  this  outline  of  the  out- 
standing general  features  of  the 
situation  as  testified  to  by  the  chief 
participants  in  the  transactions  in- 
volved, especially  when  the  light  is 
thrown  upon  them  which  is  supplied 
by  sundry  detailed  features  of  the 
evidence,  and  such  significant  ad- 
missions, for  instance,  as  those  of 
Hubbell  that,  before  the  decision  to 
utilize  the  Long  Hill  property  was 
reached,  he  had  determined,  on  ac- 
count of  the  defendant's  necessities, 
to  furnish  Abbott  the  facilities  re- 
quired to  enable  him  to  supply  its 
requirements,  that  upon  his  return 
he  assumed  the  investment  which 
was  being  made  in  the  development 
of  the  property,  and  that,  shortly 
following  the  accident,  his  company 
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took  up  the  matter  of  accident  in- 
surance for  it,  covering  the  opera- 
tions at  Long  Hill,  it  is  easy  to  see 
that  a  substantial  basis  was  fur- 
nished by  the  testimony  for  each  of 
the  court's  first  three  conclusions  of 
fact  above  stated. 

The  fourth  is  amply  supported  by 
the  testimony  of  both  Abbott  and 
Moon.  Their  evidence  is  clear  and 
uncontradicted  that  Moon's  employ- 
ment was  one  calling  in  part  for  his 
personal  participation  in  the  work, 
and  for  his  oversight  as  foreman  of 
what  Abbott  should  require  to  be 
done,  and  that  Abbott  retained  and 
exercised  the  right  to  direct  what 
that  should  be  and  how  it  should  be 
done,  and  the  oversight,  direction, 
and  control  of  the  work  and  of  those 
who  should  be  engaged  in  the  exe- 
cution of  it. 

The  court  was  also  fully  warrant- 
ed in  finding  that  the  responsibility 
for  the  faulty  design,  which  was  the 
cause  of  the  accident,  was  Abbott's. 
That  conclusion  follows  naturally 
and  inevitably  from  the  finding  as 
to  the  relation  he  held  to  the  work 
as  the  representative  of  the  defend- 
ant, and  the  person  in  immediate 
authorily  and  control  of  the  work. 
It  is  quite  immaterial,  as  regards 
this  matter  of  responsibility,  wheth- 
er Abbott  or  Moon  personally,  or 
both  in  consultation,  determined 
upon  the  design  of  the  structure 
which  fell,  or  the  insufiicient  specifi- 
cations for  its  construction.  The 
ultimate  responsibility  would,  in  ei- 
ther case,  be  upon  Abbott  as  the 
man  in  superior  authority. 

Were  it  so,  however,  that  Moon 
was  in  the  first  instance  at  fault  in 
causing  the  structure  to  be  built  in 
conformity  with  a  defective  design 
and  specifications,  that  fact  would 
not  help  the  defendant.  The  selec- 
tion of  design  and  provision  of  con- 
struction specifications  were  matters 
which  lay  within  the  field  of  the 
master's  duty.  In 
•e?7^n«-i^]nrr  SO  far  as  the  factor 
d^.I»i-rui,»itr.  °^  provision  of  a 
reasonable  place  in 
which  employees  might  work  was 
involved  in  them,  they  were  espe- 
19  A.L.R.— 16. 
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cially  so.  Whoever — ^whether  Ab- 
bott or  Moon — ^was  the  man  whose 
negligence  was  the  immediate  cause 
of  the  setting  of  the  trap  in  which 
the  plaintiff  was  caught,  the  re- 
sponsibility goes  back  to  the  mas- 
ter. The  negligent  person,  agent 
though  he  was,  was  engaged  in  an 
attempt  to  perform  the  master's 
duty,  and  for  nonperformance  of  it 
the  master  is  liable.  McEUigott  v. 
Randolph,  61  Conn.  157,  29  Am.  St. 
Rep.  181,  22  Atl.  1094;  Rinvicotti 
v.  John  J.  O'Brien  Contracting  Co. 
77  Conn.  617,  621,  69  L.R.A.  936,  60 
Atl.  115,  17  Am.  Neg.  Rep.  468. 
Neither  would  the  defendant,  could 
it  succeed  in  establishing  that  the 
immediate  act  of  negligence  in  the 
matter  of  design  and  construction 
specifications  was  Moon's,  relieve 
itself  from  liability,  through  a  con- 
version of  the  negligence  into  that 
of  a  fellow  servant.  Moon,  in  re- 
spect to  these  matters,  whatsoever 
position  he  may 
have  occupied  as  re-  Z^Ju  '*"""' 
gards  others,  was 
not  a  fellow  servant  of  the  plaintiff. " 
He  was  the  master's  agent  and  rep- 
resentative, attempting  to  perform 
the  master's  duty.  McEUigott  v. 
Randolph,  supra ;  Gilmore  v.  Amer- 
ican Tube  &  Stamping  Co.  79  Conn. 
'  498,  502,  66  Atl.  4. 

Upon  the  facts  found,  and  which, 
as  we  have  seen,  must  stand,  the 
court's  ruling  that  Moon  was  not  an 
independent  contractor  was  correct. 
"An  independent  contractor  is  one 
who,  exercising  an  independent  em- 
ployment, contracts  to  do  a  piece  of 
work  according  to  his  own  methods, 
and  without  being  subject  to  the 
control  of  his  employer,  except  as 
to  the  result  of  his  work."  Alex- 
ander V.  R.  A.  Sherman's  Sons  Co. 
86    Conn.    294,    85  _^^„  „  ,„^^ 

Atl.        515.  These    pendent  COD- 

conditions  were  not  *"*•'*"'• 
satisfied  in  the  case  of  Moon's  em- 
ployment. Upon  the  subject  of  the 
contractee's  liability,  see  also  Doug- 
lass V.  Peck  &  L.  Co,  89  Conn.  623, 
629,  95  Atl.  22. 

The  three  remaining  rulings  here- 
inbefore enumerated  have  already 
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had  such  incidental^onsid^ration  in 
our  discussion  of  the  findings  qf 
fact  that  further  oonsideration  of 
Hieva.  is  rendered  unnecessary.  As 
the  facts  have  been  found  and  must 
remain,  the  court's  ultimate  conclu- 
sion is  that  the  defendant,  Ss^j^e 
plaintiff's  master,  is  l^ally  respon- 
sible to  him  for  its  failure  to  per- 
form, either  by  itself  or  through  its 
agents,  its  duty  owed  to  him  as  its 
-linbiut  for  servant  to  use  rea- 
iteiinre  to  iwo-     Bonable  care  to  pro- 

iii%'KLe.'"*"'"  ^*^®  ^^  *  reason- 
ably safe  place  in 
which  to  work,  and  therefore  liable 
to  him  for  the  consequences  of  the 
negligent  conduct  of  its  agent  or 


agents  shown  in  this  case,  was  the 
correct  one. 

The  defendant's  final  claim  that 
the  court  erred  in  not  finding  that 
the  plaintiff  was  guilty  of  contrib- 
utory negligence  is  without  founda- 
tion in  the  evidence.  We  are  unable 
to  find  any  which  tends  to  show  that 
hfe  knew,  or  ought  to  have  known, 
that  the  work  in  which  he  was  en- 
gaged pursuant  to  the  orders  of  his 
foreman  was  in  any  respect  danger- 
ous, either  inherently,  or  as  the  re- 
sult of  the  inadequacy  of  the  design 
of  the  oven  or  of  its  structural  details. 

There  is  no  error. 

In  this  opinion  the  other  Judges 
concur. 


ANNOTATION. 

General  cUKOMion  of  die  nature  of  the  relationdiip  of  employer  and  bde- 

pendent  contractor. 


I.  Introductory:, 

8  1.  Meaning:  of  the  term  "in- 
dependent contractor ;" 
judicial  definitions, 
227. 

I  2.  Same  subject  further 
discussed,  229. 

i.  8.  Comments  upon  these 
definitions,  232. 

§    4.  Definition  proposed,  234.  • 

I  6.  Comparison  between  the 
relative  positions  of 
employer  and  inde- 
pendent contractor 
with  respect  to  the 
stipulated   work,   236. 

§  6.  Extent  of  employer's 
right  as  regards  con- 
trol of  work,  character 
of  contract  determined 
'  by,  236. 

I  7.  Right  of  control  as  con- 
trasted with  exercise 
of  control,  240. 

{  8.  Exercise  of  "independent 
employment,"  or  "call- 
ing," or  "occupation," 
or  "business,"  241. 

f  9.  Same  subject  further  dis- 
cussed, 244. 

I  10.  Position  of  contractor  in 
respect  of  extra  work 
performed  by  him,  247. 

I  11.  Position  of  a  minor  em- 
ployed by  his  father, 
248. 


I.— contiTtued. 

§  12.  Character  of  employment 
as     a     determinant 
factol:  in  cases  in- 
volving the  liability 
of  the  employer  for 
injuries  sustained  by 
third    persons,    249. 
S  18.  — in    other    elasses    of 
cases,  250. 
II.  Independent  contractors  disting^iished 
from  servants,  and  agents: 
a.  General   discussion  of  the  sub- 
ject: 

8  14.  Distinction    between    in- 

dependent contractors 
and  servants,  263. 

9  16.  Distinction    between    in- 

dependent contractors 
and  agents;  subject 
considered  with  refer- 
ence to  the  English 
decisions,  268. 

9  16.  Subject  considered  with 
reference  to  the  gen- 
eral statements  of 
American  judges,  266. 

S  17.  Subject  considered  with 
reference  to  the  gen- 
eral purport  of  vari- 
ous American  deci- 
sions, 269. 

8  18.  American  decisions  far- 
ther discussed,  262. 
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n.  a — eontinued. 

8  19.  General  remarks  with  re- 
gard to  the  distinc- 
tion between  agents 
and  independent  con- 
tractors, 267. 

I  20.  Concurrent  existence  of 
two  relationships,  270. 

I.  tntroductory. 

§  1.  Meaning  of  the  term  "independent 
contractor;"  judicial  definitiona. 

The  language  in  all  the  judicial  and 
judicially  approved  definitions  of  the 
term  "independent  contractor"  is  ex- 
pressive of  the  notion  that  the  word 
"conti^pctor"  bears  the  special  and  re- 
stricted signification  of  a  person  whose 
"contract  has  relation  to  the  perform- 
ance of  work  of  some  description." 
But  the  phraseology  used  for  the  pur- 
pose of  explaining  the  connotation  of 
the  epithet  "independent"  exhibits  cer- 
tain diversities,  some  of  which  are  not 
unimportant  in  a  practical  point  of 
view. 

One  of  the  categories  into  which  the 
definitions  are  divisible  consists  of 
statements  in  which  the  absence  of  any 
right,  on  the  part  of  the  employer,  to 
control  the  manner  in  which  the  stipu- 
lated work  is  to  be  done,  is  treated  as 
the  sole  indicium  of  the  independence 
of  the  contract. 

An  independent  contractor  is  one 
who  "carries  on  an  independent  em- 
ployment, in  pursuance  of  a  contract 
by  which  he  has  entire  control  of  the 
work  and  the  manner  of  its  perform- 
ance."* 

An  independent  contractor  is  "one 
who  carries  on  an  independent  busi- 
ness, and  in  the  line  of  his  busi^ss  is 
employed  to  do  a  job  of  work,  and,  in 
doing  it,  does  not  act  under  the  direc- 


II.  a — continued. 

§  21.  Change  in  the  character 
of  the  relation  during 
,  the    progress    of    the 

stipulated  work,  272. 
S  22.  Independent      contractor 
and    partner,   distinc- 
tion between,  274. 

tion  and  control  of  his  employer,  but 
determines  for  himself  in  what  manner 
it  shall  be  done."* 

"When  the  person  employed  is  in  the 
exercise  of  a  distinct  and  ind^endent 
emplojrment,  and  not  under  the  im- 
mediate supervision  and  control  of  the 
employer,  the  relation  of  master  and 
servant  does  not  exist."* 

"One  who  undertakes  specific  jobs  of 
work  as  an  independent  business,  with- 
out submitting  himself  to  control  as 
to  the  petty  details,"  is  an  independent 
contractor.* 

"One  who  contracts  to  do  a  specific 
piece  of  work,  furnishing  his  own  as- 
sistants, and  executing  the  work  either 
entirely  in  accordance  with  his  own 
ideas  or  in  accordance  with  a  plan  pre- 
viously given  to  him,  .  .  .  without 
being  subject  to  the  orders  of  the  [em- 
ployer] in  respect  to  the  details  of  the 
work,  is  clearly  a  contractor,  and  not 
a  servant."* 

"When  a  person  lets  oat  work  to  an- 
other, reserving  no  control  over  the 
work  or  workmen,  the  relation  of  con- 
tractor and  contractee  exists,  and  not 
that  of  master  and  servant."* 

"An  'independent  contractiHr*  is  one 
who  is  independent  of  his  employer  in 
the  doing  of  his  work,  and  may  work 
when  and  how  he  prefers.  A  'servant' 
is  one  who  is  employed  by  another,  and 
is  subject  to  the  control  of  his  em- 
ployer."' 

"If  the  contractor  'furnishes  his  own 


» Smith  V.  Simmons  (1883)  103  Pa. 
32,  49  Am.  Rep.  113;  Smith  v.  Belshaw 
(1891)   89  CaL  427,  26  Pac.  834. 

•Keys  v.  Second  Baptist  Church 
(1904)  99  Me.  308,  59  Atl.  446,  17  Am. 
Neg.  Rep.  526. 

*  Linton  v.  Smith  (1857)  8  Gray 
(Mass.)   147. 

*  Carlson  v.  Stocking  (1895)  91  Wis. 
432,  65  N.  W.  58 — quoted  in  Madix  v. 
Hachgreve  Brewing  Co.  (1913)  154 
Wis.  448,  143  N.  W.  189. 

i  linguist  v.  Hodges  (1911)  248  IlL 


491,  94  N.  E.  94 — quoting  the  language 
of  the  opinion  in  Hale  v.  Johnson 
(1875)  SOm.  185. 

•Laffery  v.  United  States  Gypsum 
Co.  (1910)  83  Kan.  849,  45  L.R.A. 
(N.S.)  930,  111  Pac.  498,  Ann.  Cas. 
1912A,  590;  Pottorff  v.  Fidelity  Coal 
Min.  Co.  (1912)  86  Kan.  774,  122  Pac. 
120. 

'Messmer  v.  Bell  &  C.  Co.  (1909) 
133  Ky.  19,  117  S.  W.  346,  19  Ann.  Cas. 
1 ;  Williams  v.  National  Cash  Register 
Co.  (1914)  157  Ky.  836,  164  S.  W.  112. 


Digitized  by 


Google 


228 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


assistants,  and  executes  the  work, 
either  entirely  according, to  his  own 
ideas,  or  in  accordance  with  the  .plans 
previously  given  to  him  by  the  person 
for  whom  the  work  is  being  done,  with- 
out being  subject  to  the  orders  of  the 
latter  in  respect  to  the  details  of  the 
work,'  the  person  engaged  to  do  the 
work  will  be  regarded  as  an  independ- 
ent contractor."^ 

"The  relation  of  the  parties  under  a 
contract  of  employment  is  determined 
by  the  answer  to  the  question:  Does 
the  employee  in  doing  the  work  submit 
himself  to  the  direction  of  the  employ- 
er, both  as  to  the  details  of  it  and  the 
means  by  which  it  is  accomplished? 
If  he  does,  he  is  a  servant,  and  not  an 
independent  contractor.  If,  on  the 
other  hand,  the  employee  has  contract- 
ed to  do  a  piece  of  work,  furnishing 
his  own  means  and  executing  it  accord- 
ing to  his  own  ideas,  in  pursuance  of  a 
plan  previously  given  him  by  tlje  em- 
ployer, without  being  subject  to  the 
orders  of  the  latter  as  to  details,  he  is 
an  independent  contractor."* 

If  the  employer  "merely  prescribes 
the  end,  and  contracts  with  another 
to  accomplish  the  end  by  such  means 
or  methods  als  such  other  may  in  his 
discretion  employ,  the  latter  is,  as  to 
such  means  and  methods,  not  a  servant, 
but  a  master."" 

"Where  a  person  is  employed  to  per- 
form a  certain  kind  of  work  which  re- 
quires the  exercise  of  skill  and  judg- 
ment as  a  mechanic,  the  execution  of 
which  is,  because  of  his  superior  skill, 
left  to  his  discretion,  without  restric- 
tion upon  the  means  to  be  employed  in 
doing  the  work,  and  employs  his  own 


labor,  which  is  subject  alone  to  his  own 
control  and  direction,  the  work  being 
executed  either  according  to  his  own 
ideas,  or  in  accordance  with  plans  fur- 
nished him  by  the  person  for  whom 
the  work  is  done,  such  a  person  is  not 
a  servant  under  the  control  of  a  mas- 
ter, but  an  independent  contractor."** 

The  following  statements  of  legal 
authors  have  been  judicially  ap- 
proved : 

"One  who  contracts  to  do  a  specific 
piece  of  work,  furnishing  his  own  as- 
sistants, and  executing  the  work  either 
entirely  in  accordance  with  his  own 
ideas,  or  in  accordance  with  a  plan  pre- 
viously given  to  him  by  the  person  for 
whom  the  work  is  done,  without  being 
subject  to  the  orders  of  the  latter  in 
respect  to  the  details  of  the  work,  is 
clearly  a  contractor,  and  not  a  serv- 
ant."" Another  definition  formulated 
by  the  same  author  is  given  in  the 
next  section. 

"When  a  person  lets  out  work  to 
another  to  be  done  by  him,  such  p«-son 
to  furnish  the  labor,  and  the  contractee 
reserving  no  control  over  the  work  or 
workmen,  the  relation  of  contractor 
and  contractee  exists,  and  not  that  of 
master  and  servant."" 

"One  who  contracts  to  do  a  specific 
piece  of  work,  furnish  his  own  assist- 
ants in  executing  the  work,  either  en- 
tirely in  accordance  with  his  own  ideas 
or  in  accordance  with  the  plan  pre- 
viously given  to  him,  and  without  being 
subject  to  the  orders  of  the  latter  in 
respect  to  the  details  of  the  work,  is  an 
independent  contractor  and  not  a  serv- 
ant."" 


•Ballard  &  B.  Co.  v.  Lee  (1909)  131 
Ky.  412,  115  S.  W.  732;  Bellamy  v.  F. 
A.  Ames  Co.  (1910)  140  Ky.  98,  130  S. 
W.  980. 

'Allen  V.  Bear  Creek-  Coal  Co. 
(1911)  43  Mont.  269,  115  Pac.  673. 

"Bailey  v.  Troy  &  B.  R.  Co.  (1884) 
57  Vt.  252,  52  Am.  Rep.  129. 

"  Richmond  v.  Sitterding  (1903)  101 
Va.  352,  65  L.R.A.  445,  99  Am.  St.  Rep. 
879,  43  S.  E.  562,  13  Am.  Neg.  Rep. 
616— adopting  statements  in  Emerson 
V.  Fay  (1896)  94  Va.  60,  26  S.  E.  386. 

"Shearm.  &  Redf.  Neg.  §  77  (165) 
— quoted  in  Foster  v.  Wadsworth-How- 
land  Co.  (1897)  168  UL  514,  48  N;  E. 
163;  Hale  v.  Johnson   (1875)   80  III. 


185;  Chicago  Hydraulic  Press  Brick 
Co.  V.  Campbell  (1904)  116  111.  App. 
322;  Galatia  Coal  Co.  v.  Harris  (1904) 
116  in.  App.  70;  Mason  &  H.  Co.  v. 
Highland  (1909)  —  Ky.  — ,  116  S.  W. 
320;  Barg  v.  Bousfield  (1896)  65  Minn. 
355.  68  N.  W.  45,  16  Am.  Neg.  Csts. 
188;  Pickens  v.  Diecker  (1871)  21 
Ohio  St.  212,  8  Am.  Rep.  55;  Cunning- 
ham V.  International  R.  Co.  (1879)  51 
Tex.  503,  32  Am.  Rep.  632. 

"  Wood,  Mast.  &  S.  p.  593— adopted 
in  Faren  v.  Sellers  (1887)  39  La.  Ann. 
1011.  4  Am.  St.  Rep.  256,  3  So.  368; 
Smith  V.  State  Workmen's  Ins.  Fund. 
(Pa.)  post, . 

**  26  Cyc.  970 — quoted  In  Peters  v. 
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t  S.  Same    subject   further   dtaoussed. 

In  the  statements  belonging  to  anoth- 
er category,  two  distinctive  elements 
are  specified,  viz.,  the  absence  of  any 
right  on  the  employee's  part  to  control 
the  manner  in  which  the  work  is  to  be 
done,  and  the  circumstance  that  the 
person  employed  does  not  represent,  or 
is  not  subject  to  the  will  of,  the  employ- 
er, except  in  respect  of  the  results  of 
the  stipulated  work. 

"If  one  renders  service  in  the  course 
of  an  occupation,  representing  the  will 
of  his  employer  only  as  to  the  result  of 
his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished,  it  is  an  in- 
dependent employment."!  Having  re- 
gard to  the  signification  which  is  ordi- 
narily attached  to  the  expression  "in- 
dependent employment"  (see  §  8, 
infra),  the  phraseology  of  the  last 
clause  of  this  statement  seems  to  be 
ill  chosen,  to  say  the  least. 

"An  independent  contractor  is  one 
who,  exercising  an  independent  employ- 
ment, contracts  to  do  a  piece  of  work 
according  to  his  own  methods,  and 
without  being  subject  to  the  control  of 
his  employer,  except  as  to  the  result  of 
his  work."  * 

"An  independent  contractor  is  one 
exercising  an  independent  employment 
under  a  contract  to  do  certain  work  by 
his  own  methods,  without  subjection  to 
the  control  of  his  employer,  except  as 
to  the  product  or  result  of  the  work. 
When  the  person  employing  may  pre- 
scribewhat  shall  be  done,  but  not'how 
it  is  to  be  done  or  who  is  to  do  it,  the 


person  so  employed  is  a  contractor,  and 
not  a  servant." ' 

"Generally  sjtated,  an  independent 
contractor  is  one  who,  in  the  exercise  of 
an  independent  employment,  contracts 
to  do  a  piece  of  work  according  to  his 
own  methods,  without  being  subject  to 
his  employer's  control,  except  as  to  the 
results  of  the  work."* 
•  "An  independent  contractor  is  said  to 
be  one  who,  exercising  an  independent 
employment,  contracts  to  do  a  piece  of 
work  according  to  his  own  judgment 
and  methods,  and  without  being  subject 
to  his  employer,  except  as  to  the  result 
of  the  work,  and  who  has  the  right  to 
employ  and  direct  the  action  of  the 
workmen,  independently  of  such  em- 
ployer, and  freed  from  any  superior 
authority  in  him  to  say  how  the  speci- 
fied work  shall  be  done  or  what  the 
laborers  shall  do  as  it  progresses."  • 

"An  independent  contractor  is  one 
who,  exercising  an  independent  employ- 
ment, contracts  to  do  a  piece  of  work 
according  to  his  own  methods  and  with- 
out being  subject  to  the  control  of  his 
employer,  except  as  to  the  result  of  his 
work."  • 

"One  is  an  employee  of  another  when 
he  renders  service  for  him,  and  what  he 
agrees  to  do,  or  is  directed  to  do,  is 
subject  to  the  will  of  that  other  in  the 
mode  and  manner  in  which  the  service 
is  to  be  done  and  in  the  means  to  be 
employed  in  its  accomplishment,  as  well 
as  in  the  result  to  be  attained.  If  one 
carries  on  work  for  another,  and  in 
mode,  manner,  and  means  is  independ- 


St.  Louis  &  S.  F.  R.  Co.  (1910)  150  Mo. 
App.  721, 131  S.  W.  917, 

'Harrison  v.  Collins  (1878)  86  Pa. 
153,  27  Am.  Rep.  699.  This  statement 
was  reiterated  in  Karl  v.  Juniata 
County  (1903)  206  Pa.  633,  56  Atl.  78, 
and  in  Smith  v.  State  Workmen's  Ins. 
Fund  (Pa.)  post, . 

•  Alexander  v.  R.  A.  Sherman's  Sons 
Co.  (1912)  86  Conn.  292.  297,  85  Atl. 
514— quoted  in  Nichols  v.  Harvey 
HuBBELL  (reported  herewith)  ante, 
221. 

» Prest-O-Lite  Co.  v.  Skeel  (1914) 
182  Ind.  593,  106  N.  E.  365,  7  N.  C.  C. 
A.  724,  Ann.  Cas.  1917A,  474;  Vin- 
cennes  Water  Supply  Co.  v.  White 
(1890)  124  Ind.  376,  24  N.  E.  747. 

*  Harmon  v.  Ferguson  Contracting 


Co.  (1912)  159  N.  C.  22.  74  S.  E.  632. 
For  other  instances  of  this  form  of 
statement,  see  Pottorff  v.  Fidelity  Coal 
Min.  Co,  (1912)  86  Kan.  774,  122 
Pac,  120;  Flori  v.  Dolph  (1917)  — 
Mo.  — ,  192  S.  W,  949;  Bodwell  v. 
Webster  (1915)  98  Neb.  664,  154  N.  W. 
229,  Ann.  Cas.  1918C,  624;  Chicago,  R. 
I.  &  P,  R,  Co,  V.  Bennett  (1912)  36 
Okla.  358,  —  A.L.R.  — ,  128  Pac,  705. 

'Embler  v,  Gloucester  Lumber  Co, 
(1914)  167  N.  C.  457,  83  S,  E.  740. 

•Powell  V.  Virginia  Constr.  Co. 
(1890)  88  Tenn.  692,  17  Am.  St.  Rep. 
925,  13  S.  W.  691— statement  approved 
in  Humpton  v.  Unterkircher  (1896)  97 
Iowa,  509,  66  N,  W.  776,  14  Am.  Neg. 
Cas.  696. 
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ent  of  that  other's,  control,  he  is  an  in- 
dependent contractor.'"' 

"Where  one  who  contracts  to  per- 
form a  lawful  service'  for  another  is 
independent  of  his  employer  in  all  that 
pertains  to  the  execution  of  the-  work, 
and  is  subordinate  only  in  effecting  a 


result  in  accordance  with  the  employ- 
er's design,  he  is  an  'independent  con- 
tractor."  • 

Phraseology  expressive  of  the  same 
motion  is  also  found  in  many  other 
cases.* 

The  following  statements   of  text- 


'  Kinsman  v.  Hartford  Courant  Co. 
(1919)  94  Conn.  156,  108  Atl.  562. 

•Smith  V.  Simmons  (1883)  103  Pal 
32,  49  Am.  Rep.  113 — statement  adopt- 
ed in  Miller  v.  Merritt  (1905)  211  Pa. 
127,  60  Atl.  508,  and  in  Harmon  v. 
Ferguson  Contracting  Co.  (1912)  159 
N.  C.  22,  74  S.  E.  632. 

'  An  independent  contractor  has  also 
been  described  as  a  person  who  is 
"answerable  to  his  employer  only  as  to 
the  results  of  the  work,  and  not  in  the 
details  of  its  management,  or  the  in- 
cidents of  its  prosecution"  (St.  Louis, 
Ft.  S.  &  W.  R.  Co.  V.  Willis  (1888)  38 
Kan.  330, 16  Pac.  728),  and  as  one  who 
is  "left  to  produce  the  desired  result 
in  his  own  way"  (Bennett  v.  Truebody 
(1885)  66  Cal.  509,  56  Am.  Rep.  117,  6 
Pac.  329. 

See  also: 

United  States. — Casement  v.  Brown 
(1893)  148  U.  S.  615,  37  L.  ed.  582,  13 
Sup.  Ct.  Rep.  672. 

Alabama. — Tennessee  Coal,  Iron  & 
R.  Co.  v.  Hayes  (1892)  97  Ala.  201,  12 
So.  98;  Caldwell  v.  Atlantic  B.  &  A. 
R.  Co.  (1909)  161  Ala.  395,  49  So.  674; 
Alabama  Western  R.  Co.  v.  Talley- 
Bates  Constr.  Co.  (1909)  162  Ala.  396, 
50  So.  341 ;  Rome  &  D.  R.  Co.  v.  Chas- 
teen  (1889)  88  Ala.  593,  7  So.  94; 
Merriweather  v.  Sayre  Min.  &  Mfg.  Co. 
(1909)   161  Ala.  441,  49  So.  916. 

Arkansas. — St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Gillihan  (1906)  77  Ark.  551,  92 
S.  W.  793-;  Homewood  Rice  Land  Syn- 
dicate v.  Subs  (1920)  142  Ark.  619,  219 
S.  W.  833. 

California.  —  Brown  v.  Industrial 
Acci.  Commission  (1917)  174  Cal.  457, 
163  Pac.  664. 

Georgia.  —  Atlanta  &  F.  R.  Co.  v. 
Kimberly  (1891)  87  Ga.  161,  27  Am. 
St.  Rep.  231.  13  S.  E.  277. 

Illinois. — Jefferson  v.  Jameson  &  M. 
Co.   (1897)  165  111.  188,  46  N.  E.  272. 

Iowa.  —  Overhouser  v.  American 
Cereal  Co.  (1902)  118  Iowa,  417,  92 
N.  W.  74;  Hoff  v.  Shockley  (1904)  122 
Iowa,  720,  64  L.R.A.  538,  101  Am.  St. 
Rep.  289,  98  N.  W.  573;  Parrott  v.  Chi- 
cago Great  Western  R.  Co.  (1905)  127 
Iowa,  419.  103  N.  W.  353;  Storm  v. 
Thompson  (1919)  186  Iowa,  309,  170 
N.  W.  403. 


Kentucky.— Ballard  &  B.  Co.  v.  Lee 

(1909)  181  Ky.  412,  115  S.  W.  732. 
Louisiana.  —  Robideaux  v.  Hebert 

(1907)  118  La.  1089,  12  L.R.A. (N.S.) 
632,  43  So.  887;  Lutenbacher  v. 
Mitchell-Borne  Constr.  Co.  (1915)  136 
La.  805,  67  So.  888. 

Maine.  —  Boardman  v.  Creighton 
(1901)  95  Me.  154,  49  Atl.  663. 

Michigan. — Wright  v.  Big  Rapids 
Door  &  Blind  Mfg.  Co.  (1900)  124 
Mich.  91.  50  L.R.A.  495,  82  N.  W.  829. 

Missouri. — McGrath  v.  St.  Louis  & 
H.  Constr.  Co.  (1908)  215  Mo.  191,  114 
S.  W.  611;  Kipp  V.  Oyster  (1908)  133 
Mo.  App.  711,  114  S.  W.  538. 

New  York. — ^Uppington  v.  New  York 
(1901)  165  N.  Y.  222,  53  L.R.A.  550, 
59  N.  E.  91,  9  Am.  Neg.  Rep.  115; 
Wood  V.  Watertown  (1890)  58  Hun, 
298,  11  N.  Y.  Supp.  864. 

North  Carolina. — Craft  v.  Albemarle 
Timber  Co.  (1903)  132  N.  C.  151,  43 
S.  E.  597;  Young  v.  Fosburg  Lumber 
Co.  (1908)  147  N.  C.  26,  16  L.R.A. 
(N.S.)  255,  60  S.  E.  654;  Gay  v.  Roa- 
noke R.  &  Lumber  Co.  (1908)  148  N. 
C.  336,  62  S.  E.  436;  Midgette  v.  Bran- 
ning  Mfg.  Co.  (1909)  150  N.  C.  333,  64 
S.  E.  5;  Hunter  v.  Southern  R.  Co. 

(1910)  152  N.  C.  682,  29  L.R.A.  (N.S.) 
851, 136  Am.  St.  Rep.  854,  68  S.  E.  237; 
Beal  v.  Champion  Fiber  Co.  (1910)  154 
N.  C.  147,  69  S.  E.  834;  Embler  v. 
Gloucester  Lumber  Co.  (1914)  167  N. 
C.  457,  83  S.  E.  740. 

Oregon.— Oregon  Fisheries  Co.  v. 
Elmore  Packing  Co.  (1914)  69  Or.  340, 
138  Pac.  862. 

Pennsylvania. — Smith  v.  Simmons 
(1883)  103  Pa.  32.  49  Am.  Rep.  113; 
Edmundson  v.  Pittsburgh,  M.  &  Y.  R. 
Co.   (1886)  111  Pa.  316,  2  Atl.  404. 

Texas.  —  Cunningham  v.  Interna- 
tional R.  Co.  (1879)  51  Tex.  503.  32 
Am.  Rep.  632;  Drennon  v.  Patton- 
Worsham  Drug  Co.  (1908)  —  Tex. 
Civ.  App.  — ,  109  S.  W.  218. 

Washington. — Larson  v.  American 
Bridge  Co.  (1905)  40  Wash.  224,  111 
Am.  St.  Rep.  904,  82  Pac.  294;  Seattle 
Lighting  Co.  v.  Hawley  (1909)  54 
Wash.  137,  103  Pac.  6;  North  Bend 
Lumber  Co.  v.  Chicago,  M.  &  P.  S.  R. 
Co.  (1913)  76  Wash.  232,  135  Pac. 
1017;  Watson  v.  Hecla  Min.  C5o.  (1914) 
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writers  have  been  judicially  approved: 

"An  independent  contractor  is  one 
who,  exercising  an  independent  employ- 
ment contracts,  to  do  a  piece  of  work 
accordins:  to  his  own  methods,  and 
without  being  subject  to  the  control  of 
his  employer,  except  as  to  the  result  of 
his  work."  " 

"An  independent  contractor  may  be 
defined  as  one  who,  in  the  course  of 
an  independent  occupation,  prosecutes 
and  directs  the  work  himself,  using  his 
own  method  to  accomplish  it,  and  rep-, 
resenting  the  will  of  the -company  only 
as  to  the  result  of  his  work."*' 

"An  independent  contractor  is  one 
who  undertakes  to  produce  a  given  re- 
sult, without  being  in  any  way  con- 
trolled as  to  the  method  by  which  he 
attains  that  result."'* 

If  the  principal,  using  due  care  in  the 
selection  of  the  person,  enters  into  a 
contract  with  a  person  exercising  an 
independent  employment,  by  virtue  of 
which  the  later  undertakes  to  accom- 
plish a  given  result,  being  at  liberty  to 
select  and  employ  his  own  means  and 
niethods,  and  the  principal  retains  no 
right  or  power  to  control  or  direct  the 


manner  in  which  the  work  shall  be 
done,  such  a  contract  does  not  create 
the  relation  of  principal  and  agent,  or 
master  and  servant,  and  the  person  con- 
tracting for  the  work  is  not  liable  for 
the  negligence  of  the  contractor,  or  of 
.  his  servants  or  agents,  in  the  perform- 
ance of  the  work.  The  employment  is 
regarded  as  independent,  when  the  per- 
son renders  service  in  the  course  of  an 
occupation,  representing  the  will  of  his 
employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which 
it  is  accomplished."'' 

"An  independent  contractor  is  one 
who  undertakes  to  produce  a  given 
result,  but  so  that  in  the  actual  execu- 
tion of  the  work  he  is  not  under  the 
order  or  control  of  the  person  for  whom 
he  does  it,  and  may  use  his  own  dis- 
cretion in  things  not  specified"  before- 
hand." 

"One  who  contracts  to  do  a  specific 
piece  of  work,  furnishing  his  own  as- 
sistants, and  executing  the  work  either 
entirely  in  accordance  with  his  own 
ideas,  or  in  accordance  with  a  plan 
previously  given  to  him  by  the  person 
for  whom  the  work  is  done,  without 


79  Wash.  383,  140  Pac.  317;  Johnston 
V.  Seattle  Taxicab  &  Transfer  Co. 
(1915)  85  Wash.  557,  148  Pac.  900. 

Wisconsin.  —  Madix  v.  Hochgreve 
Brewing  Co.  (1913)  154  Wis.  448,  143 
N.  W.  189. 

As  to  the  meaning  of  the  word  "re- 
sult" in  this  form  of  statement,  see 
opinion  in  Jensen  v.  Barbour  (1895) 
15  Mont  582,  39  Pac.  906. 

In  one  case  it  was  laid  down  that 
"a  contractor  is  not  the  agent  or  serv- 
ant of  his  employer,  except  as  to  the 
specific  results  which  he  undertakes 
to  accomplish."  Holt  v.  Whatley 
(1874)  51  Ala.  569.  But,  in  view  of 
the  importance  of  diifferentiating  a^ 
far  as  possible  between  independent 
contractors  and  agents  (see  §§  15  to 
19,  infra),  this  mode  of  stating 
the  nature  of  the  relationship  is 
scarcely  to  be  commended. 

It  is  manifest  that  such  a  statement 
as  the  following  is  lacking  both  in  ac- 
curacy and  perspicuity:  "While  per- 
forming his  contract  and  complying 
with  its  terms,  he  [i.  e.,  an  independ- 
ent contractor]  is  not  subject  to  the 
rule  and  control  of  the  employer,  who 
cannot  interfere  save  to  require  the 
performance  as  agreed.    The  relation 


is  one  of  contract,  under  which  the 
contractor  retains  some  degree  of  in-< 
dependence,  while  the  laboring  mato 
follows  the  employer's  direction,  and 
is  not  independent  in  the  sense  of  the 
independent  contractor's  independ^ 
ence."  Holmes  v.  Tennessee  Coal, 
Iron  &  R.  Co.  (1897)  49  La.  Ann.  1465, 
22  So.  408,  3  Am.  Neg.  Rep.  174. 

»2  Cooley,  Torts,  3d  ed.  1098— quot- 
ed in  Alexander  v.  R.  A.  Sherman's 
Sons  Co.  (1912)  86  Conn.  292,  85  Atl. 
514;  Patton-Worsham  Drug  Co.  v. 
Drennon  (1910)  —  Tex.  Civ.  App.  — , 
123  S   W.  705. 

"  Elliott,  Railroads,  §  1068— adopted 
in  Norfolk  &  W. -R.  Co.  v.  Stevens 
(1899)  97  Va.  631,  46  L.R.A.  367,  34 
S.  E.  526. 

"Jaggard,  Torts,  §  73 — quoted  in 
Rosenbaum  Bros.  v.  Devine  (1915)  271 
III.  354,  111  N.  E.  97. 

"Mechem,  Agency,  §  747 — quoted 
with  approval  in  Bibb  v.  Norfolk  &  W. 
R.  Co.  (1891)  87  Va.  711,  14  S.  E.  163. 

"Pollock,  Torts,  11th  ed.  p.  80— 
quoted  in  Young  v.  Fosburg  Lumber 
Co.  (1908)  147  N.  C.  26,  16  L.R.A. 
(N.S.)  255,  60  S.  E.  654;  Gay  v.  Roa- 
noke R.  &  Lumber  Co,  (1908)  148  N.  C 
336,  62  S.  E.  436. 
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being  subject  to  representing  the  will 
of  his  employer  only  as  to  the  result  of 
his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished."  '* 

"An  indepe;ident  contractor,  within 
the  meaning  of  this  rule,  is  one  who 
renders  service  in  the  course  of  an  oc- 
cupation, representing  the  will  of  his 
employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which 
it  is  accomplished."  " 

"Generally  speaking,  an  independent 
contractor  is  one  who,  in  rendering 
services,  exercises  an  independent  em- 
ployment or  occupation,  and  repre- 
fients  his  employer  only  as  to  the  re- 
sults of  his  work,  and  not  as  to  the 
means  whereby  it  ifl  to  be  accom- 
plished."" 

"An  independent  contractor  is  one 
who,  carrying  on  an  independent  busi- 
ness, contracts  to  do  a  piece  of 
work  according  to  his  own  methods, 
and  without  being  subject  to  the 
control  of  his  employer  as  to  the 
means  by  which  the  result  is  to  be 


accomplished,  but  only  as  to  the  result 
of  the  work."  " 

"One  who  contracts  to  do  a  specific 
piece  of  work,  furnishing  his  own -as- 
sistants, and  executing  the  work  either 
entirely  in  accordance  with  his  own 
id^as,  or  in  accordance  with  a  plan  pre- 
viously given  to  him  by  the  person  for 
whom  the  work  is  done,  without  being 
subject  to  the  orders  of  the  latter  in 
respect  to  the  details  of  the  work,  is  an 
independent  contractor  and  not  a  serv- 
ant."" 

§  3.  Comments  upon  these  definitions. 

The  definitions  quoted  in  the  preced- 
ing sections  seem  to  be  open  to  criti- 
cism in  some  respects. 

One  objection,  applicable  to  both  the 
categories  as  tabulated,  is  that  the 
theory  which  is  indicated  by  the  ascrip- 
tion of  a  decisive  significance  to  the 
element  of  an  absence  of  a  right  on  the 
employer's  part  to  exercise  control  with 
regard  to  these  particulars  which  are 
variously    denominated    "means,"    or 


"Shearm.  &  Redf.  Neg.  §  164— 
adopted  in  Rome  &  D.  R.  Go.  v.  Chas- 
teen  (1889)  88  Ala.  691,  7  So.  94;  Ala- 
bama Western  R.  Co.  v.  Talley-Bates 
Constr.  Co.  (1909)  162  Ala.  396,  50  So. 
341;  Callahan  Constr.  Co.  v.  Raybun 
(1916)  110  Miss.  107,  69  So.  669 
(where  the  court  delivered  the  phrase- 
ology from  4  Words  &  Phrases,  3542) ; 
Smith  V.  State  Workmen's  Ins.  Fund 
(Pa.)  post,  ;  Glover  v.  Richard- 
son &  E.  Co.  (1911)  64  Wash.  403,  116 
Pac.  861,  2  N.  C.  C.  A.  484. 

."2  Thomp.  Neg.  1st  ed.  §  22,  p. 
899;  2d  ed.  §  622— adopted  in  Cren- 
shaw V.  UUman  (1892)  113  Mo.  633,  20 
S.  W.  1077;  Fink  v.  Missouri  Furnace 
Co.  (1884)  82  Mo.  276,  52  Am.  Rep. 
376;  Finkelstein  v.  Balkin  (1907; 
App.  T.)  103  N.  Y.  Supp.  99;  Cary  v. 
'  Sparkman  &  M.  Co.  (1911)  62  Wash. 
368,  —  A.L.R.  — ,  113  Pac.  1093 ;  North 
Bend  Lumber  Co.  v.  Chicago,  M.  &.  P. 
S.  R.  Co.  (1913)  76  Wash.  232,  135 
Pac.  1017. 

The  similar  language  in  §  621  of  the 
same  treatise  was  approved  in  Wilkin- 
son V.  Detroit  Steel  &  Spring  Works 
(1889)  73  Mich,  405,  41  N.  W.  490; 
Loth  V.  Columbia  Theatre  Co.  (1906) 
197  Mo.  845,  94  S.  W.  847;  O'Hara  v. 
Laclede  Gaslight  Co.  (1912)  244  Mo. 
409,  148  S.  W.  884;  Peters  v.  St.  Louis 
&  S,  F.  R.  Co.  (1910)  150  Mo.  App.  721, 


131  S.  W.  917;  Johnson  v.  J.  L  Case 
Threshing  Mach.  Co.  (1916)  193  Mo. 
App.  198,  182  S.  W.  1089;  Vickers  v, 
Kanawha  &  W.  V.  R.  Co.  (1908)  64  W. 
Va.  474,  20  L.R.A.(N.S.)  793,  181  Am. 
St.  Rep.  929,  63  S.  E.  367. 

"  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  187 
— quoted  in  Engler  v.  Seattle  (1905) 
40  Wash.  72,  82  Pac.  136,  19  Am.  Neg. 
Rep.  49;  Glover  v.  Richardson  &  E. 
Co.  (1911)  64  Wash.  403,  116  Pac.  861, 
2  N.  C.  C.  A.  484;  North  Bend  Lumber 
Co.  V.  Chicago,  M.  &  P.  S.  R.  Co. 
(1913)  76  Wash.  232,  135  Pac.  1021. 

The  similar  phraseology  in  14  Am. 
&  Eng.  Enc.  Law,  830,  was  adopted  in 
Long  V.  Moon  (1891)  107  Mo.  334,  17 
S.  W.  810. 

»26  Cyc.  1546— quoted  in  Williams 
V.  National  Cash  Register  Co.  (1914) 
157  Ky.  836,  164  S.  W.  112;  Reisman 
V,  Public  Service  Corp.  (1911)  82  N.  J. 
L.  464,  38  L.R.A.(N.S.)  922,  81  Atl. 
838;  Oregon  Fisheries  Co.  v.  Elmore 
Packing  Co.  (1914)  69  Or.  340,  138 
Pac.  862;  Glover  v.  Richardson  &  E. 
Co.  (1911)  64  Wash.  403,  116  Pac.  861, 
2  N.  C.  C.  A.  484. 

"26  Cyc.  970 — quoted  in  Harmon  v. 
Ferguson  Contracting  Co.  (1912)  159 
N.  C.  22,  74  S.  E.  632;  North  Bend 
Lumber  Co.  v.  Chicago,  M.  &  P.  S.  R. 
Co.  (1913)  76  Wash.  232,  135  Pac. 
1017. 
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"method,"  or  "manner,"  or  "mode,"  or 
the  "several  steps"  in  the  performance 
of  the  work,  cannot  be  reconciled  with 
a  large  number  of  cases  in  which  the 
independence  of  contracts  has  been 
affirmed.*  Any  defining  formula  which 
is  inconsistent  with  those  cases  is  mani- 
festly wanting  in  comprehensiveness 
and  accuracy.  The  inconsistency  is 
doubtless  traceable  to  the  ambiguity 
of  the  expressions  by  which  the  par- 
ticulars in  question  are  designated. 
The  scope  of  those  expressions,  as 
used  in  the  formulse,  is  no  doubt  to  be 
considered  as  being  theoretically  the 
same  as  that  of  the  term  "details." 
But.  merely  as  a  matter  of  verbal  con- 
struction, they  are  also  susceptible  of 
being  understood  on  a  broader  sense, 
and,  so  far  as  regards  the  cases  just  re- 
ferred to,  it  is  evidently  this  wider 
connotation  that  has  been  ascribed  to 
them.  The  difficulty  created  by  this 
ambiguity  has  been  occasionally  advert- 
ed to.'  Apparently,  it  can  be  overcome 
only  by  making  the  conception  which 
is  imported  by  the  term  "details"  an 
integral  part  of  a  defining .  formula. 
That  term  has  acquired,  with  relation 
to  contracts  for  the  performance  of 
work,  a  precise  and  well-settled  mean- 
ing which  renders  it  entirely  suitable 
for  the  purposes  of  a  general  defini- 
tion. It  connotes  those  minor  particu- 
lars in  respect  of  which  a  master 
is  entitled  to  exercise  control  over 
his  servant,  and  is,  therefore,  the 
only  satisfactory   diagnostic  mark  by 


which  an  independent  contract  can  be 
accurately  differentiated  from  one  of 
hiring  and  service. 

The  defect  inherent  in  every  state- 
ment from  which  the  terra  "details"  is 
omitted  cannot,  it  is  apprehended,  be 
cured  by  the  introduction  of  the  notion 
which  forms  a  part  of  the  definitions 
quoted  in  §  2,  supra,  viz.,  that  an  "in- 
dependent contractor"  is  a  person  who 
stipulates  merely  to  produce  a  certain 
result,  and  is  not  subject  to  control  ex- 
cept as  regards  that  result.  Language 
of  this  tenor  clearly  does  not  constitute 
any  substantial  addition  to  formulae 
of  the  type  of  those  tabulated  in  § 
1,  for  it  merely  imports  a  situation 
which  must,  by  necessary  implica- 
tion, exist  whenever  the  employer 
is  not  entitled  to  exercise  control 
over  the  manner  in  which  the  work 
is  performed.  But  its  auperfluous- 
ness  -  is  not  the  only  objection  to 
which  it  is  open.  The  theory  that  the 
quality  of  "independence"  is  predicable 
whenever  the  undertaking  of  the  person 
employed  is  simply  for  the  production 
of  a  certain  "result"  cannot,  in  its  un- 
qualified form,  be  reconciled  with  those 
cases,  referred  to  at  the  beginning 
of  this  section,  which  proceed  upon 
the  doctrine  that  an  employer  may 
reserve  a  large  measure  of  control  over 
the  work  without  destroying  the  in- 
dependence of  the  contract.  It  is  true 
that  every  piece  of  work,  unless  it  is 
of  the  very  simplest  character,  is  di- 
visible into  a  certain  number  of  distinct 


'  The  extent  to  which  the  courts  have 
gone  in  denying  by  implication  the 
differentiating  force  of  ^e  particulars 
mentioned  is  shown  by  decisions  af- 
firming the  independence  of  written 
contracts  embracing  clauses  which 
provided  that  the  work  should  be  "car- 
ried on  in  such  manner  as  the  employ- 
er should  direct"  (United  States  v. 
Driscoll  (1877)  96  U.  S.  421.  24  L.  ed. 
847;  Erie  v.  Caulkins  (1877)  85  Pa. 
247,  27  Ami.  Rep.  642;  Hayes  v.  Chi- 
<;ago,  0.  &  P.  R.  Co.  (1916)  203  III. 
.\pp.  472) ;  and  that,  if  the  contractor 
should  not  conH>ly  with  the  directions 
of  the  employer's  engineer  in  regard 
to  the  manner  of  performing  the  work, 
the  contract  was  to  be  forfeited 
(Hughes  V.  Cincinnati  &  S.  R.  Co. 
(1883)  39  Ohio  St.  461;  Thomas  v.  AI- 
toona   &   L.   Valley   Electric    R.   Go. 


(1899)  191  Pa.  361,  43  Atl.  215,  6  Am. 
Neg.  Rep.  383). 

•In  Erie  v.  Caulkins  (1877)  85  Pa. 
247,  27  Am.  Rep.  642,  the  court  thus 
commented  on  language  used  in  Paint- 
er V.  Pittsburgh  (1863)  46  Pa.  213: 
"Manner  must,  in  such  case,  mean  the 
power  to  control  the  work,  not  only  as 
to  its  character,  but  also  as  to  the 
particular  means  used  to  accomplish 
it.  ...  A  stipulation  for  general 
supervision  of  the  work  does  not  re- 
duce the  contractor  to  the  grade  of  an 
agent,  although  necessarily,  in  such 
case,  the  engineer  must,  to  some  ex- 
tent, control  the  manner  in  which  the 
contract  is  performed.  .  .  .  The 
word  'manner'  must  be  construed  with 
reference  to  the  contract  in  which  it  is 
found." 
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portions,  and  that  the  word  "result" 
may,  with  perfect  propriety,  be  applied 
to  each  of  these,  when  completed,  as 
well  as  to  the  whole  work  in  its  finished 
condition.  This  aspect  of  the  matter 
is  not  brought  out  at  all  in  the  defini- 
tions which  include  that  word,  and  in 
that  respect,  at  least,  they  are  lacking 
in  comprehensiveness.  But  even  if 
phraseology  for  remedying  this  defect 
is  introduced  into  the  formulae,  the  en- 
larged statements  will  still  remain  open 
to  the  objection  that  the  word  does  not 
furnish  any  precise  criterion  with 
reference  to  which  those  subdivisions 
of  the  work  to  which  it  applies  are  to  be 
distinguished  from  operations  which 
are  the  subject-matter  of  that  fuH 
measure  of  control  which  is  the  indi- 
cium of  the  relationship  of  master  and 
servant.*  It  is  apparent,  therefore, 
that,  in  this  point  of  view  also,  we  are 
led  to  the  conclusion  that  no  defining 
formula  can  be  deemed  complete  unless 
it  embraces  the  expression  "details  of 
the  work." 

An  examination  of  the  formulse 
()uoted  in  §§  1  and  2,  supra,  will  show 
that  in  some  of  them  the  factor  of  an 
"independent  employment,"  "occupa- 
tion," or  "business,"  or  "calling"  is 
treated  as  one  of  the  attributes  of  an 


independent  contract,  and  that  in  others 
there  is  no  specific  reference  to  that 
factor.  It  is  impossible  to  say  how  far 
these  variations  in  the  phraseology  are 
merely  accidental,  and  how  far  they  are 
to  be  viewed  as  betokening  a  real  dis- 
agreement concerning  the  essentiality 
of  the  factor  as  a  part  of  a  definition. 
The  inference  that  it  is  not  essential  is 
strongly,  if  not  conclusively,  indicated 
by  the  consideration  that  freedom  from 
control  as  respects  the  details  of  the 
work  is  ordinarily  treated  by  the  courts 
as  the  characteristic  feature  of  the  po- 
sition of  an  ind^>endent  contractor. 
See  §  6,  infra. 

Certain  other  factors  which  are  men- 
tioned in  some  of  the  formulse  are  clear- 
ly not  essential  for  the  purposes  of  a 
general  definition — such  as  the  law- 
fulness of  the  work;  the  character  of 
the  work  as  one  which  requires  the  ex- 
ercise of  special  skill;  and  the  fur- 
nishing of  the  necessary  means, 
whether  labor,  materials,  or  appli- 
ances, for  the  performance  of  the 
work. 

i'i.  Definition  proposed. 

Having  regard  to  the  foregoing  con- 
siderations, it  is  apprehended  that  the 
following   brief   and   simple   formula. 


*This  difiiculty  cannot  be  satisfac- 
torily met  by  such  reasoning  as  that 
employed  in  Jensen  v.  Barbour  (1895) 
15  Mont  582,  39  Fac.  906,  where  a  per- 
son who  had  made  with  the  owner  of 
a  street  car  line  a  contract  under 
whidh,  for  a  specified  amount  per 
month,  he  was  to  haul  a  car  over  the 
line  once  a  day,  and  to  furnish  a  driv- 
er, was  held  not  to  be  an  independent 
contractor.  The  decision  was  based 
mainly  on  the  consideration  that  the 
defendant's  agent  had  been  accus- 
tomed to  give  him  directions  concern- 
ing the  performance  of  the  work.  But 
the  court  also  declared  that  there  was 
no  force  in  the  contention  of  defend- 
ant's counsel  that  the  person  employed 
represented  the  will  of  his  employ;er 
only  as  to  the  result  of  his  work,  and 
pot  as  to  the  manner  of  its  perform- 
ance; or,  in  other  words,  that  he  con- 
tracted to  deliver  to  his  employer  the 
result  of  putting  the  car  over  the 
track  once  a  day  by  his  own  methods. 
In  answer  to  the  latter  point,  the  court 
said:  "So  it  might  be  argued  that 
one's  coachman  contracts  to  produce 


the  result  of  conveying  his  master 
from  his  house  to  his  office,  or  wher- 
ever he  may  wish  to  go,  or  one's  cook 
contracts  to  produce  the  result  of  plac- 
ing before  his  master  his  daily  food. 
But  such  is  not  the  sense  in  which 
the  word  'result'  is  used  in  the  rule. 
We  think  that  the  word  'result,'  as  so 
used,  means  a  production  or  product 
of  some  sort,  and  not  a  service.  One 
may  contract  to  produce  a  house,  a 
ship,  or  a  locomotive ;  and  such  house, 
or  ship,  or  locomotive,  produced,  is  the 
'result.'  Such  'results'  produced  are 
often  and  probably  generally,  by.  inde- 
pendent contractors.  But  we  do  not 
think  that  plowing  a  field,  mowing  a 
lawn,  driving  a  carriage  or  a  horse 
car,  for  one  trip  or  for  many  trips  a 
day,  is  a  'resulf  in  the  sense  that  the 
word  is  used  in  the  rule.  Such  acts 
do  not  result  in  a  product.  They  are 
simply  a  service."  So  far  as  the  writ- 
er is  aware,  there  is  no  authority  for 
the  distinction  here  taken  between 
"production"  and  "service" — udingthe 
latter  word  in  its  broader  sense. 
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which,  as  regards  its  essential  features, 
is  amply  supported  by  the  authorities, 
is  sufficient  for  the  purposes  of  a  gren- 
eral  definition,  and  at  the  same  time 
more  accurate  than  most  of  those  tabu- 
lated in  §§  1  and  2,  supra: — 

An  independent  contractor  is  a  per- 
son employed  to  perform  work  on  the 
terms  ^at  he  is  to  be  free  from  the 
control  of  the  employer  as  respects  the 
manner  in  which  the  details  of  the  work 
are  to  be  executed. 

In  cases  involving  independent  con- 
tractors, the  courts  use  various  pairs 
of  correlative  expressions,  such  as  "em- 
ployer" and  "person  employed,"*  "em- 
ployer" and  "independent  contractor;"" 
"employer"  and  "contractor;"*  "con- 
tractee"  and  "contractor."* 

The  first  of  these  would  seem  to  be 
the  most  suitable  for  cases  in  which  the 
character  of  the  relationship  is  a  dis- 
puted issue.  But  in  some  connections 
the  last  mentioned  is  more  convenient, 
and  it  has  been  frequently  used  by 
the  courts.  There  is  some  author- 
ity for  using  the  word  "employee" 
in  the  sense  of  "independent  contrac- 
tor."»  But  it  is  now  so  generally  treat- 
ed as  a  synonym  of  "servant"  that 
this  is  the  only  juristic  signification 
which  can  with  propriety  be  ascribed 
to  it  at  the  present  day. 


S  S.  OotnpaHson  heticeen  the  relative 
positions  of  employer  and  independent 
oontracter  teith  respect  to  the  stipu- 
lated tDork. 

Considered  from  one  point  of  view, 
the  situation  contemplated  when  a  per- 
son is  employed  on  the  footing  indicated 
by  the  various  statements  which  are 
tabulated  in  §§  1  and  2,  supra,  implies 
that  the  employer  has  nothing  to  do  in 
respect  to  the  work,  except  to  see  that 
it  is  done  according  to  the  terms  of  the 
contract; '  or  that  he  has  merely  a 
right  to  see  that  the  contract  is  per- 
formed in  pursuance  of  its  terms,  con- 
ditions, and  specifications.' 

Considered  from  another  point  of 
view,  that  situation  implies  that  the 
person  employed  is  to  have  the  inde- 
pendent use  of  his  own  skill,  judgment, 
means,  and  serv&nts  in  the  execution  of 
the  work;'  or  that  he  is  to  have  the 
exclusive  direction  and  control  of  the 
manner  in  which  the  work  is  to  be 
done;  *  or  that  he  is  to  have  full  con- 
trol of  the  work  and  workmen;  *  or  that 
the  execution  of  the  work  is  to  be  left 
entirely  to  his  discretion ;  '  or  that  he 
is  to  be  free  to  exercise  his  own  judg- 
ment and  discretion  as  to  the  means  and 
assistance  that  he  may  think  proper 
to  employ  about  the  work ;  '  or  that  he 
is  to  be  left  entirely  free  to  do  the  work 


» Forsyth  v.  Hooper  (1865)  11  Allen 
(Mass.)  419;  McCarrier  v.  Hollister 
(1902)  15  S.  D.  366,  91  Am.  St.  Rep. 
696,  89  N.  W.  862,  11  Am.  Neg.  Rep. 
641. 

•Rigby,  L.  J.,  in  Hardaker  v.  Idle 
Dist.  Council  [1896]  1  Q.  B.  (Eng.) 
335.  65  L.  J.  Q.  B.  N.  S.  363,  74  L.  T. 
N.  S.  69,  44  Week.  Rep.  323,  60  J.  P. 
196. 

•Lawrence  v.  Shipman  (1878)  39 
Conn.  586;  State,  Redstrake,  Prosecu- 
tor, V.  Swayze  (1889)  52  N.  J.  L.  129, 
18  Atl.  697,  affirmed  for  reasons  given 
below  in  (1890)  52  N.  J.  L.  414,  21  Atl. 
953. 

*  Crompton,  J.,  in  Sadler  v.  Henlock 
(1855)  4  El.  &  Bl.  570,  119  Eng.  Re- 
print, 209,  3  C.  L.  R.  760,  1  Jur.  N.  S. 
677,  24  L.  J.  Q.  B.  N.  S.  138.  3  Week. 
Rep.  181;  Thompson  v.  Twiss  (1916) 
90  Conn.  444,  L.R.A.1916E,  506,  97  Atl. 
328;  Laffery  v.  United  States  Gypsum 
Co.  (1910)  83  Kan.  349,  45  L.R.A. 
(N.S.)  930,  111  Pac.  498,  Ann.  Cas. 
1912A,  590;  Pottorflf  v.  Fidelity  Coal 


Min.  Co.  (1912)  86  Kan.  774,  122  Pac. 
120;  Faren  v.  Sellers  (1887)  39  La. 
Ann.  1011,  4  Am.  St.  Rep.  256,  3  So. 
363;  Linton  v.  Smith  (1857)  8  Gray 
(Mass.)  147;  Brackett  v.  Lubke  (1862) 
4  Allen  (Mass.)  188,  81  Am.  Dec.  694; 
Troka  v.  Halliday  (1916)  39  R.  L  119, 
97  Atl.  965,  Ann.  Cas.  1918D,  961. 

» Moore  v.  Sanbome  (1853)  2  Midi. 
519,  59  Am.  Dec.  209. 

» Martin  v.  Tribune  Asso.  (1883)  30 
Hun  (N.  Y.)  391. 

«  Scammon  v.  Chicago  (1861)  25  111. 
424,  79  Am.  Dec.  334. 

•Blake  v.  Ferris  (1851)  5  N.  Y.  48, 
55  Am.  Dec.  304. 

*  Harrison  v.  Collins  (1878)  86  Pa. 
153,  27  Am.  Rep.  699;  Corbin  v.  Ameri- 
can Mills  (1858)  27  Conn.  276,  71  Am. 
Dec.  63:  Smith  v.  Belshaw  (1891)  89 
CaL  427,  26  Pac.  834. 

•Allen  V.  Willard  (1868)  57  Pa.  874. 

•  Hexamer  v.  Webb  (1886)  101  N.  Y. 
377,  54  Am.  Rep.  703,  4  N.  E.  755. 

'Deford  v.  State  (1868)  80  Md.  179. 
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as  he  pleases;  *  or  that  the  work  is  to 
be  done  according  to  hia  own  methods ;  * 
or  that  he  is  to  procure  labor  and  ma- 
terials in  his  own  way,  provided  they 
are  such  as  the  contract  demands,  and 
use  such  machinery  and  appliances  as 
he  deems  proper,  provided  they  do  not 
unnecessarily  injure  the  subject-mat- 
ter of  the  contract,  or  interfere  with 
work  done  by  others." 

S  6.  Extent  of  employer's  right  as  re- 
gards control  of  work,  character  of 
contract  determined  by. 

Although,  as  has  been  explained,  the 


» McCarthy  v.  Second  Parish  (1880) 
71  Me.  818,  36  Am.  Rep.  320. 

»Wiese  v.  Remme  (1897)  140  Me. 
289,  41  S.  W.  797.  3  Am.  Neg.  Rep.  222. 

"Hughbanks  v.  Boston  Invest.  Co. 
(1894)  92  Iowa,  267,  60  N.  W.  640. 

1  "The  test  is  whether  the  defendant 
retained  the  power  of  controlling  the 
work."  Crompton,  J.,  in  Sadler  v. 
Henlock  (1855)  4  El.  &  Bl.  578,  119 
Eng.  Reprint,  212,  24  L.  J.  Q.  B.  N.  S. 
138,  1  Jur.  N.  S.  677,  3  Week.  Rep.  181, 
3  C.  L.  R.  760. 

"The  test,  I  think,,  always  is.  Had 
the  superior  personal  control  or  pow- 
er over  the  acting,  or  mode  of  acting, 
of  the  subordinate!"  Per  Lord  Gif- 
ford,  in  Stephens  v.  Thurse  Police 
Cortirs.  (1876)  3  S.  C.  Sess.  Cas.  4th 
series,  535;  statement  referred  to  with 
approval  in  Atlantic  Transp.  Co.  v. 
Coneys  (1897)  28  C.  C.  A.  388,  51  U. 
S.  App.  570,  82  Fed.  177. 

"The  test  of  one's  liability  for  the 
negligent  act  or  omission  of  his  al- 
leged servant  is  his  right  and  power 
to  command  and  control  his  imputed 
agent  in  the  performance  of  the  cau- 
sal act  or  omission  at  the  very  instant 
of  its  performance  or  neglect.  Stand- 
ard Oil  Co.  v.  Parkinson  (1907)  82  C. 
C.  A.  29,  152  Fed.  681  (syllabus  of 
court). 

"The  right  to  control  the  negligent 
servant  is  the  test  by  which  it  is  to 
be  determined  whether  the  relation  of 
master  and  servant  exists."  Pioneer 
Fireproof  Constr.  Co.  v.  Hansen 
(1898)  176  111.  100,  52  N.  E.  17. 

"In  every  case  the  decisive  question 
is.  Had  the  defendant  the  right  to  con- 
trol, in  the  given  particular,  the  con- 
duct of  the  person  doing  the  wrong?" 
Thomp.  Neg.  p.  909 ;  statement  adopted 
in  Powell  v.  Virginia  Constr.  Co. 
(1890)  88  Tenn.  692,  17  Am.  St.  Rep. 
925,  13  S.  W.  691. 


statements  made  by  the  courts  in  regard 
to  the  meaning  of  the  expression  "in- 
dependent contractor"  appear,  when 
tested  with  reference  to  certain  classes 
of  cases,  to  be  somewhat  defective,  if 
not  inaccurate,  it  is  clear  from  the  de- 
cisions as  a  whole  that  the  existence  or 
absence  of  a  right  on  the  employ- 
er's part,  to  exercise  control  over 
the  details  of  the  work  in  question 
is  deemed  to  be  the  appropriate  and 
decisive  test  by  which  it  is  to  be  de- 
termined whether  the  person  employed 
is  or  is  not  an  independent  contrac- 
tor.i     In  the  reports  qualified  state- 


The  test  of  the  character  of  an  em- 
ployee as  an  independent  contractor, 
or  as  servant,  is  "whether  Smith  was 
in  the  exercise  of  a  distinct  and  inde- 
pendent emplojmient,  using  his  own 
means  and  methods  for  accomplishing 
his  work,  and  not  being  under  the  im- 
mediate supervision  and  control  of  his 
employer."  Morgan  v.  Smith  (1893) 
159  Mass.  570,  35  N.  E.  101. 

"The  decisive  test  is  whether  the 
employer  retained  authority  to  direct 
and  control  the  work,  or  had  given  it 
to  the  person  employed."  McAllister's 
Case  (1918)  229  Mass.  193,  118  N.  E. 
326. 

"The  test  by  which  to  determine 
whether  the  person  who  negligently 
causes  injury  to  another  was  acting  as 
an  agent  or  employee  of  the  person 
sought  to  be  charged,  or  as  an  inde- 
pendent contractor,  is.  Did  the  person 
so  sought  to  be  charged  have  the  right 
to  control  the  conduct  of  the  wrong- 
doer in  the  manner  of  doing  the  act 
resulting  in  such  injury?"  Gahagan 
V.  Aermotor  Co.  (1897)  67  Minn.  252, 
69  N.  W.  914,  1  Am.  Neg.  Rep.  92; 
Corrigan  v.  Elsinger  (1900)  81  Minn. 
42,  83  N.  W.  492,  8  Am.  Neg.  Rep.  262. 

"The  later  cases  do  not  make  either 
the  mode  of  payment,  or  the  right  to 
discharge,  or  the  power  to  employ  as- 
sistants oi;  pay  them,  the  decisive  test 
whether  the  person  is  an  independent 
contractor  or  a'  servant,  but  look  to 
the  broader  question  whether  he  was 
in  fact  independent,  or  subject  to  the 
control  of  the  person  for  whom  the 
work  was  done,  as  to  what  should  be 
done  and  how  it  should  be  done." 
Messmer  v.  Bell  &  C.  Co.  (1909)  133 
Ky.  19,  117  S.  W.  346,  19  Ann.  Cas.  1. 

"The  test  is:  Which  party  controls 
the  work  while  it  is  progressing?  Who 
has  charge  of  the  management  and 
control  of  the  forces,  and  who  controls 
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ments    are    not    infrequently    found, 
which  on  their  face  are  inconsistent 


with    the   theory   that    the    criterion 
specified  in  the  preceding  paragraphs 


the  movement  and  location  of  the  ma- 
terial used  in  the  construction  f  ,V/ho 
hires  the  workmen,  buys  the  material, 
arranges  the  details,  directs  and  su- 
perintends the  labor,  and  is  responsi- 
ble for  all  failures  which  do  not 
meet  the  requirements  of  the  contract, 
or  fulfil  the  specifications?  Who  alone 
is  responsible  for  results  produced  by 
separate  and  independent  manage- 
ment? Who  has  control  of  the  mode 
and  manner  of  doing  the  work,  subject 
only  to  a  provision  that  it  must  be 
equal  to  a  fixed  rule,  or  a  certain  de- 
gree of  excellence t  When  that  is  de- 
termined, liability  is  fixed."  St.  Louis, 
Ft.  S.  &  W.  R.  Co.  V.  Willis  (1888)  38 
Kan.  830,  16  Pac.  728.  Having  regard 
to  the  theory  embodied  in  the  closing 
sentences  of  this  passage,  the  refer- 
ence to  the  other  elements  enumerated 
was  clearly  superfluous. 

"The  real  test  as  to  whether  a  per- 
son is  an  independent  contractor  or  a 
servant  is  whether  the  person  alleged 
to  be  the  master,  under  his  arrange- 
ment with  the  other  party,  has  or  has 
not  any  authoritative  control  of  the 
latter  with  respect  to  the  manner  in 
which  the  details  of  the  work  are  to 
b"e  performed ;  andj  therefore,  this  test 
or  element  'must,  m  the  last  analysis, 
always  determine  what  was  the  essen-, 
tial  nature  of  the  relationship  between' 
the  person  who  performed  the  given 
work  and  the  person  for  whom  it  was 
performed.'"  Barton  v.  Studebaker 
Corp.  (1920)  —  Cal.  App.  — ,  189  Pac. 
1025.  The  concluding  passage  in  this 
statement  is  quoted  from  Labatt's 
Master  &  Servant,  §  18. 

For  cases  in  which  the  employer's 
possession  or  nonpossession  of  this 
right  was  expressly  declared  to  be  the 
differentiating  test,  see  Merriweather 
v.  Sayre  Min.  &  Mfg.  Co.  (1909)  161 
Ala.  441,  49  So.  916;  Williams  v.  Na- 
tional Cash  Register  Co.  (1914)  157 
Ky.  836,  164  S.  W.  112;  LUTENBACHER 
V.  Mitchell-Borne  Constr.  Co.  (re- 
ported- herewith)  ante,  206;  Davis  v. 
John  L.  Whiting  &  Son  Co.  (1909)  201 
Mass.  91,  18  A.L.R.  782,  87  N.  E.  199; 
State  ex  rel.  Virginia  &  R.  Lake  Co. 
V.  District  Ct.  (1914)  128  Minn.  43, 150 
N.  W.  211,  7  N.  C.  C.  A.  1076;  Coolidge 
V.  State  (1908;  Ct.  CI.)  61  Misc.  38, 
114  N.  Y.  Supp.  553. 

In  a  case  where  the  question  was 
whether  the  owners  of  a  steamboat 
were  liable  for  the  negligence  of  the 


persons  operating  it,  the  trial  judge 
was  held  to  have  erred  in  sustaining 
objections  to  the  introduction  of  evi- 
dence tending  to  show  a  transfer  of 
control  by  such  owner.  Gulzoni  v.  Ty- 
ler (1883)  64  Cal.  834,  30  Pac.  981. 

It  is  error  to  give  an  instruction 
from  which  the  jury  may  infer  that 
the  mere  employment  and  payment  of 
another  to  perform  a  given  piece  of 
work  is  the  test  by  which  to  determine 
whether  the  relation  of  master  and 
servant  exists.  Andrews  v.  Boedecker 
(1885)  17  in.  App.  213,  where  the  jury 
were  charged  that  it  was  legal  and 
proper  for  the  defendant  to  employ 
and  pay  the  negligent  person  to  do  the 
work  in  question,  and  that  in  such 
case  that  person  would  be  the  servant 
of  the  defendant  in  doing  that  work. 

In  one  case  certain  requested  in- 
structions to  the  effect  that,  if  the  de- 
fendants employed  an  experienced  car- 
penter to  erect  the  building  in  ques- 
tion, they  were  not  liable,  were  held 
to  be  defective,  in  not  requiring  the 
jury  to  find  that  the  building  was  be- 
ing erected  under  an  independent  con- 
tract which  gave  the  carpenter  exclu- 
sive control  over  the  work.  Hearn  v. 
Quillen  (1901)  94  Md.  39,  50  Atl.  402. 

In  Brown  v.  McLeish  (1887)  71 
[Iowa,  381,  32  N.  W.  385,  an  instruction 
stating  that  the  employer  "is  responsi- 
ble for  any  damages  resulting  from 
any  negligerfce  on  the  part  of  the  serv- 
ant or  his  employee,"  if  the  act  com- 
plainei  of  be  "within  the  scope  and 
in  the  course  of  the  employment, — that 
is,  if  it  is  a  thing  necessary  to  be 
done  to  carry  out  or  complete  the  work 
about  which  the  servant  was  em- 
ployed,"— was  held  erroneous,  as  it 
"extends  the  rule  respondeat  superior 
to  the  act  of  a  servant  or  employee 
when  the  master  or  employer,  by  the 
terms  of  the  employment,  has  no  au- 
thority to  control  and  direct  the  man- 
ner of  the  execution  of  the  work." 
This  ruling  was  clearly  correct,  but 
the  use  of  the  terms  "servant"  and 
"employee."  in  the  passage  explaining 
the  ground  on  which  it  was  made,  was 
curiously  inapposite. 

In  one  case  the  court  expressed  its 
disapproval  of  a  doctrine  stated  to 
have  been  put  forward  by  some  of  the 
authorities,  viz.,  that  "the  existence 
of  actual  present  control  and  super- 
vision on  the  part  of  the  employer  is 
the  test"  to  be  applied  for  the  purpose 
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is  absolutely  decisive.'  But  ordi- 
narily this  criterion  has  been  treat- 
ed by  the  courts  as  being  so  entirely 
conclusive  that  it  prevails  against  and 
overrides  the  effect  of  any  antagonistic 
evidence  that  may  be  introduced. 

An  examination  of  the  judicial 
statements  quoted  in  the  notes  to 
present  and  preceding  sections  shows 


tj^&t,  as  was  pointed  out  in  the  case 
cited  below,  many  authorities  simply 
specify  "control"  of  the  person  per- 
forming work  as  the  means  of  dif- 
ferentiating service  from  independent 
employment.  But  this  form  of  ex- 
pression is  lacking  in  precision.  The 
test  of  "control"  means  "complete  con- 
trol."   Moreover,  in  weighing  the  con- 


of  ascertaining  whether  his  relation 
to  the  employee  is  that  of  a  master. 
Such  a  circumstance,  it  was  declared, 
"is  only  a  circumstance  to  be  consid- 
ered, though  one  of  much  weight." 
The  court  then  proceeds  to  state  in  the 
following  words  what  it  regarded  as 
the  correct  theory:  "To  get  at  the 
truth  we  must  look  further,  and  see 
if  the  person  said  to  be  a  hired, serv- 
ant and  agent  is  acting  at  the  time  for, 
and  in  the  place  of,  his  master,  in  ac- 
cordance with  and  representing  his 
master's  will,  and  not  his  own.  It 
must  be  strictly  liis  employer's  busi- 
ness that  he  is  doing,  and  not  in  any 
respect  his  own.  If  we  find  this  to  be 
the  case,  we  may  safely  conclude,  as 
a  general  rule,  that  the  relation  of 
master  and  servant  exists,  so  as  to 
render  applicable  the  rule  of  law  that 
the  employer  must  indemnify  and  pro- 
tect the  agent  he  employs."  Corbin  v. 
American  Mills  (1858)  27  Conn.  275, 
71  Am.  Dec.  63,  13  Am.  Neg.  Cas.  735. 
The  doctrinal  position  of  the  court  is 
not  very  clearly  indicated.  If  it  is  in- 
tended to  deny  the  crucial  character 
of  the  test  supplied  by  the  existence 
or  absence  of  control,  the  case  is  mani- 
festly opposed  to  the  general  current 
of  the  authorities.  The  latter  part  of 
the  quotation  seems  to  suggest  that 
the  person  employed  must  always  be 
pronounced  to  be  a  servant,  if  it  is 
found  that  he  represented  the  will  of 
his  employer.  But,  according  to  the 
generally  received  view,  this  inference 
should  be  drawn  only  when  the  em- 
ployer's will  is  represented  as  to  the 
means  used  in  performing  the  stipu- 
lated work.  See  cases  cited  in  §  2, 
supra. 

*  "An  important  test  of  liability  [is] 
that  the  employer  reserves  the  power 
not  only  to  direct  what  shall  be  done, 
but  how  it  shall  be  done."  New  Or- 
leans, M.  &  C.R.  Co.  V.  Hanning  (1873) 
15  Wall.  (U.  S.)  649.  667,  21  L.  ed.  220, 
223. 

"The  test  oftenest  resorted  to,  in  de- 
termining whether  one  is  an  employee 
or  an  independent  contractoir,  is  to  as- 


certain whether  the  employee  repre- 
sents the  master  as  to  the  result  of 
the  work,  or  only  as  to  the  means.  If 
only  as  to  the  result,  and  he  himself 
selects  the  means,  he  must  be  regard- 
ed as  an  independent  contractor." 
Pace  V.  Appanoose  County  (1918)  184 
Iowa,  498,  168  N.  W.  916,  17  N.  C.  C. 
A.  682. 

"Independence  of  control  in  employ- 
ing workmen  and  in  selecting  the 
means  of  doing  the  work  is  the  test 
usually  applied  by  courts  to  deter- 
mine whether  the  contractor  is  inde- 
pendent or  not."  Uppington  v.  New 
York  (1901)  165  N.  Y.  222,  53  L.R.A. 
550,  59  N.  E.  91,  9  Am.  Neg.  Rep.  115. 

"The  question  in  these  cases,  whieth- 
er  the  relation  be  that  of  master  and 
servant  or  not,  is  determined  mainly 
by  ascertaining  from  the  contract  of 
employment  whether  the  employer  re- 
tains the  power  of  directing  and  con- 
trolling the  work,  or  has  given  it  to 
the  contractor."  Forsyth  v.  Hooper 
(1865)  11  Allen  (Mass.)  419. 

"The  right  to  control  the  manner  of 
doing  the  work  is  the  principal  consid- 
eration which  determines  whether  the 
worker  is  an  employee  or  an  independ- 
ent contractor."  Decatur  R.  &  Light 
Co.  V.  Industrial  Bd.  (1916)  276  IlL 
472,  114  N.  E.  915 — a  statement  reiter- 
.ated  in  Meredosia  Levee  &  Drainage 
Dist.  V.  Industrial  Commission  (1918) 
285  IlL  68,  120  N.  E.  516.  See  also 
Cinofsky  v.  Industrial  Commission 
(1919)  290  IlL  521,  125  N.  E.  286, 
where  the  degree  of  control  was  de- 
clared to  be  the  "principal  test." 

Whether  the  relation  be  that  of  mas- 
ter and  servant,  so  as  to  invoke  the 
rule  of  respondeat  superior,  depends 
"mainly  on  whether  the  employer  re- 
tains direction  and  control  of  the 
work,  or  has  given  it  to  the  contrac- 
tor." Andrews  v.  Boedecker  (1885)  17 
IlL  App.  213. 

"A  satisfactory  test  in  determining 
this  question  [i.  e.,  whether  the  per- 
son employed  was  a  servant]  is  said 
to  be:  Who  has  the  general  control 
of  the  work?    Who  has  the  right  to 
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trol  exercised,  we  must  carefully 
distintruish  between  authoritative  con- 
trol and  mere  suggestion  as  to  de- 
tail or  the  necessary  co-operation, 
where  the  work  furnished  is  part 
of  a  larger  undertaking.* 

Manifestly,  "it  is  not  essential  that 
one  who  engages  a  contractor  to  pro- 
duce a  given  result  should  reserve,  or 
should  interfere  and  take,  complete  or 
exclusive  control  over  all  features  of  the 


work,  to  render  him  liable  as  a  master 
of  the  contractor's  servants."  *  All  that 
need  be  shown  in  order  to  affect  him 
with  such  liabilily  is  that  he  was  en- 
titled to,  o'r  actually  did,  control  that 
particular  portion  of  the  stipulated 
work  to  which  the  injury  complained 
of  was  incidental 

If  the  evidence  shows  that  the  person 
employed  submitted  himself  to  the  cbri- 
trol  of  the  employer,  so  far  as  the  de- 


direct  what  shall  be  done,  who  shall 
do  it,  and  how  it  shall  be  donet  If 
the  answer  to  these  queries  shows 
that  this  right  remains  in  the  employ- 
er, the  relation  of  independent  con- 
tractor does  not  exist  between  the 
contractor  and  employer."  Mason  & 
H.  Co,  V.  Highland  (1909)  —  Ky.  — > 
116  S.  W.  820. 

In  one  case  it  is  laid  down  that  "the 
question  of  control  over  the  work, 
while  not  conclusive  in  all  cases  upon 
the  question  of  service,  is  to  be  re- 
garded as  a  test  of  the  greatest  im- 
portance." State,  Redstrake,  Prose- 
cutor, V.  Swayze  (1889)  52  N.  J.  L.  129, 
18  Atl.  697,  affirmed  for  reasons  given 
below  in  (1890)  52  N.  J.  L.  414,  21 
Atl.  953. 

"Who  is  an  independent  contractor? 
Or,  rather,  is  he  an  independent  con- 
tractor, or  only  an  agent  or  repre- 
sentative of  the  employer  in  the  par- 
ticular caset  A  test  which  has  been 
proposed,  and  generally  an  adequate 
one,  or  as  good  a  test  put  in  a  few 
words  as  can  be  suggested,  is:  Had 
the  defendant  the  right  to  control,  in 
the  given  particular,  the  conduct  of 
the  person  doing  the  wrong?  If  he 
had,  the  employer  is  liable; -if  not,  he 
is  not  liable,  for  the  reason  that  the 
one  doing  the  act  is  an  independent 
contractor."  Carrico  v.  West  Virginia 
C.  &  P.  R.  Co.  (1894)  39  W.  Va.  86,  24 
X>.R.A.  50,  19  S.  E,  571. 

"The  right  to  supervise,  control, 
and  direct  the  work  is  one  of  the 
tests  for  determining  whether  a  per- 
son is  an  independent  contractor  or 
an  employee ;  but  it  is  not  the  sole  and 
only  test."  Barrett  v.  Selden-Breck 
Constr.  Co.  (1919)  108  Neb.  850,  174 
N.  W.  866. 

"As  to  whether  one  engaged  in  do- 
ing work  is  a  servant  or  independent 
contractor  depends  upon  many  things, 
the  most  important,  perhaps,  being  the 
control  which  the  respective  parties 
have    over    the    work    being    done." 


Kirkhart    v.    United    Fuel    Gas    Co. 
(1920)  86  W.  Va.  79,  102  S.  E.  806. 

"A  number  of  tests  have  been  sug- 
gested as  more  or  less  decisive  in  de- 
termining whether  a  given  relation  is 
that  of  a  servant  or  agent,  or  of  an 
independent  contractor,  but  none  has 
been  found  that  can  be  regarded  as 
wholly  satisfactory  or  conclusive  as 
applied  to  all  cases.  The  most  signif- 
icant indicium  of  an  independent  con- 
tractor, however,  is  "his  right  to 
control  the  details  of  the  W9rk."- 
Madix  V.  Hochgreve  Brewing  Co. 
(1913)  154  Wis.  448,  143  N.  W.M^9.     ' 

For  other  statements  in  which  the 
existence  or  absence  of  the  right  of 
control  is  adverted  to  as  being  merely 
the  "chief"  of  the  considerations 
which  determine  the  character  of  the 
relationship,  see  De  Palma  v.  Wein- 
man (1909)  15  N.  M.  68,  24  L.R.A.' 
(N.S.)  423,  103  Pac.  782;  Patrick  v. 
Giant  Lumber  Co.  (1913)  164  N.  C. 
208,  80  S.  E.  153;  Morrissey  v.  Cincin- 
nati (1911)  33  Ohio  C.  C.  541,  14  Ohio 
C.  C.  N.  S.  19 — quoting  the  language 
of  16  Am.  &  Eng.  Enc.  Law,  2d  ed. 
187;  Larson  v.  American  Bridge  Co. 
(1905)  40  Wash.  224,  111  Am.  St.  Rep. 
904,  82  Pac.  294;  Glover  v.  Richardson 
&  E.  Co.  (1911)  64  Wash.  403, 116  Pac. 
861,  2  N.  C.  C.  A.  484;  Johnston  v.' 
Seattle  Taxicab  &  Transfer  Co.  (1915) 
85  Wash.  557,  148  Pac.  900. 

'  Western  Indemnity  Co.  v.  Pillsbury 
(1916)  172  CaL  807,  159  Pac.  721. 

A  general  contractor  erecting  a 
building,  in  a  sense,  controls  a  sub- 
contractor to  whom  he  has,  for  ex- 
ample, sublet  the  job  of  plumbing.  In 
a  particular  case  he  might  be  excused 
for  compelling  him  to  stop  the  work 
and  to  vacate  the  premises;  not,  how- 
ever, in  the  exercise  of  the  reserved 
right  of  interference  with  the  servant's 
actions  which  the  master  possesses. 
Woodhull  V.  Irwin  (1918)  201  Mich. 
400,  167  N.  W.  845. 

*  Kansas  City  M.  &  O.  R.  Co.  v.  Loos- 
ley  (1907)  76  Kan.  103,  90  Pac.  990. 
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tails  of  work  were  concerned,  the  in- 
ference that  he  was  a  .servant  is  not 
rebutted  by  the  mere  fact  that  he  used 
his  own  means  and  methods,  in  the 
sense  that  he  used  the  special  knowledge 
and  experience  which  he  himself  pos- 
sessed as  a  skilled  artisan,  and  which 
his  employers  did  not  possess.* 

t  7.  Bight  of  control  as  eontraated  with 
exercise  of  control. 

In  every  case  which  turns  upon  the 


nature  of  the  relationship  between  the 
employer  and  the  person  employed,  the 
essential  question  to  be  determined  is 
not  whether  the  former  actually  exer- 
cised control  over  the  details  of  the 
work,  but  whether  he  had  a  right  to 
exercise  that  control.' 

On  the  one  hand,  therefore,  the  in- 
dependence of  the  contract  is  not  neces- 
sarily inferable  from  the  fact  that  the 
employer  refrained  from  actually  exer- 
cising this  species  of  control,  while  the 


•Poor  V.  Madison  River  Power  Co. 
(1909)  38  Mont.  341,  99  Pac.  947. 

*  "It  is  this  unlimited  right  of  con- 
trol, whether  actually  exercised  or  not, 
which,  in  my  opinion,  is  the  condition 
for  inferring  the  responsibility  of  a 
master."  Hardaker  v.  Idle  Dist. 
Council  [1896]  1  Q.  B.  (Eng.)  353,  65 
L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N.  S.  69, 
44  Week,  Rep,  323,  60  J,  P,  196,  per 
Rigby,  L.  J, 

I  "The  tendency  of  modern  decisions 
is  .  .  .,  not  to  regard  as  an  essen- 
tial or  absolute  test  so  much  what  the 
owner  actually  did  when  the  work  was 
being  done,  as  what  he  had  a  right  to 
do."  Atlantic  Transp.  Co.  v.  Coneys 
(1897)  28  C.  C.  A.  388,  51  U.  S.  App, 
570,  82  Fed.  177,  where  it  was  held 
that  a  carpenter,  engaged  in  repairing 
the  fittings  of  a  steamer  for  cattle  and 
freight,  was  not  an  independent  con- 
tractor, where  the  captain  and  super- 
intendent had  the  right  to  direct  the 
extent  and  manner  of  the  alterations 
and  repairs,  although  such  right  was 
not  often  exercised  because  of  the 
confidence  in  the  ability  of  such  car- 
penter and  his  knowledge  of  what 
would  be  required,  and  separate  bills 
were  made  out  for  the  separate  kinds 
of  work  upon  each  vessel  and  the  iha- 
tei'ials  furnished  for  each  job. 

In  order  to  constitute  the  person  em- 
ployed a  servant,  it  is  not  necessary 
that  his  employers  should,  in  fact,  ex- 
ercise such  control.  "If  they  had  the 
authority  to  the  extent  indicated,  the 
fact  that  they  chose  to  leave  the  details 
to  his  discretion  would  not  alter  the 
relation  of  the  parties."  Pickens  v. 
Diecker  (1871)  21  Ohio  St.  212,  8  Am. 
Rep.  65. 

In  another  case  it  was  remarked 
that,  while  defendants  might  not  have 
exercised  power  of  control  over  the 
work  of  the  alleged  contractor,  yet,  if 
they  retained  the  right  to  exercise 
such  power  during  the  progress  of  the 
work,  then  he  was  their  servant,  and 


not  their  contractor.  Goldman  v. 
Mason  (1888)  18  N.  Y.  S.  R.  376,  2  N. 
Y.  Supp.  337, 

In  a  charge  by  a  trial  judge,  which 
was  approved  by  the  court  of  review 
as  being  a  correct  statement  of  princi- 
ples, the  following  remarks  were  made 
with  reference  to  the  evidence  which 
had  been  introduced  as  to  the  actual 
control  which  the  employers  exercised 
over  the  work:  "That  is  all  proper 
and  competent  evidence  for  you  in 
considering  the  matter,  yet  that  the 
absolute  test  is  not  the  exercise  of 
power  of  control,  but  the  right  to  ex- 
ercise power  of  control.  If,  for  in- 
stance, there  was  nothing  in  the  case 
but  this  contract,  and  there  was  no 
question  that  the  parties  were  acting 
under  it, — if  that  is  the  view  you  take 
of  It,  and  that  the  injury  was  occa- 
sioned by  the  negligence  of  Elston, — 
then,  although  the  trustees  should  be 
across  the  Atlantic,  nevertheless,  un- 
der the  instructions  I  give  you,  if  they 
retained  the  power  to  control  and 
direct  the  work,  they  would  be  liable; 
because  it  is  the  possession  of  the 
right  of  interference,  the  right  of  con- 
trol, that' puts  upon  a  party  the  duty 
of  seeing  that  the  person  who  stands 
in  that  relation  does  his  duty  proper- 
ly." Linnehan  v.  Rollins  (1884)  137 
Mass.  123,  50  Am.  Rep.  287. 

"The  test  is  not  whethe:?  the  defend- 
ant did  in  fact  control  and  direct 
plaintiff  in  his  work,  but  is  whether  it 
had  the  right  under  the  contract  of 
employment,  taking  into  account  the 
circumstances  and  situation  of  tht> 
parties  and  the  work,  to  so  control  and 
direct  him  in  the  work."  Chicago,  R. 
I.  &  P.  R.  Co.  V.  .Bennett  (1912)  36 
Okla.  358,  —  A.L.R.  — ,  128  Pac.  705 
(evidence  of  defendant's  agent  thathft 
did  not  control  or  direct  the  method  or 
detail  of  plaintifiT's  work  was  held, 
with  reference  to  this  rule,  to  be  non- 
conclusive), 

"If  the  right  of  control  is  in  the  em- 
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person  employed  was  engaged  in  per- 
forming the  stipulated  work.*  On  the 
other  hand,  the  independence  of  the 
contract  is  not  negatived  by  testimony 
that  the  employer  gave  directions  as  to 
the  manner  in  which  the  work  was  to  be 
performed,  unless  it  is  also  shown  that 
he  did  this  as  a  matter  of  right.*  Such 
testimony,  however,  tends  more  or  less 
decisively  to  prove  that  he  was  em- 
powered by  the  terms  of  the  contract  to 
give  the  directions. 


§  S.  Exercise  of  "independent  emyloy- 
Mxent,"  or  "calling,"  or  "occupation," 
or  "bwatneas." 

The  fact  that  this  element  is  men- 
tioned in  a  portion  of  the  defining  for- 
mula quoted  in  §§  1  and  2,  supra,  would 
seem  to  involve,  by  reasonable  implica- 
tion, the  inference  that  the  courts  by 
which  those  formulae  were  framed  re- 
garded it  as  being  an  integral  and  in- 
dispensable attribute  of  the  status  of  an 
independent  contractor.  For  this  view 
as  to  the  juristic  significance  of  the  ele- 


ployer,  it  is  inmiaterial  whether  h« 
actually  exercised  it."  Kniceley  v. 
West  Virginia  ^Midland  R.  Co.  (1908) 
64  W.  Va.  278,  17  L.R.A.(N.S.)  370,  61 
S.  E.  811. 

In  Corrigan  v.  Heubler  (1914)  — 
Tex.  Civ.  App.  — ,  167  S..W.  159,  an 
instruction  stating  that  if  the  defend- 
ant (a  principal  contractor)  "exer- 
cised, or  had  the  right  to  exercise,  con- 
trol of  the  manner  in  which  the  work 
was  to  be  done,"  then  the  person  en- 
gaged to  perform  that  work  was  not 
an  independent  contractor,  was  held 
to  be  erroneous,  on  the  ground  that 
it  told  the  jury  in  effect  that  the  em- 
ployer's exercise  of  control  operated 
80  as  to  destroy  the  independence  of 
the  contract,  irrespective  of  whether 
he  had  a  right  to  exercise  such  con- 
trol. 

The  doctrine  laid  down  in  the  text 
is  also  sustained  by  the  following 
cases : 

Connecticut. — Norwalk  Gaslight  Co. 
V.  Norwalk  (189S)  63  Conn.  496,  28 
Atl.  32. 

Illinois.— Hamill  v.  Territilli  (1916) 
195  III.  App.  174. 

Michigan. — Tuttle  v.  Embury-Mar- 
tin Lumber  Co.  (1916)  192  Mich.  385, 
158  N.  W.  875,  Ann.  Cas.  1918C,  664; 
Opitz  V.  Hoertz  (1916)  194  Mich.  626, 
161  N.  W.  866. 

New  Mexico.  —  De  Palma  v.  Wein- 
man (1909)  15  N.  M.  68,  24  L.R.A. 
(N.S.)  423, 103  Pac.  782. 

New  York.— Hawke  v.  Brown  (1898) 
28  App.  Div.  37,  50  N.  Y.  Supp.  1032; 
Harmon  v.  Ferguson  Contracting  Co. 

(1912)  159  N.  C.  22,  74  S.  E.  632. 
North  Carolind: — Beal  v.  Champion 

Fiber  Co.  (1919)  154  N.  C.  147,  69  S. 
E.  834;  Patrick  v.  Giant  Lumber  Co. 

(1913)  164  N.  C.  208,  80  S.  E.  163. 
Ohio.   —   Morrissey   t.   Cincinnati 

19  A.L.R.— 16. 


(1911)  33  Ohio  C.  C.  641,  14  Ohio  C.  C. 
N.  S.  19. 

Texas.  —  Smith  v.  Humphreyville 
(1907)  47  Tex.  Civ.  App.  140,  104  S. 
W.  495. 

Wisconsin.  —  Madix  v.  Hochgreve 
Brewing  Co.  (1913)  154  Wis.  448,  143 
N.  W.   189. 

In  Crudup  v.  Schreiner  (1901)  98 
IlL  App.  337,  the  ground  upon  which 
the  court  refused  to  accept  the  con- 
tention that  certain  oral  evidence  as 
to  the  acts  of  the  contractor  indicated 
his  assumption  of  the  powers  of  a 
master  was  that,  at  the  most,  the  evi- 
dence merely  showed  that  he  had  ex- 
ercised more  authority  than  the  writ- 
ten contract  conferred  upon  him.  The 
theory  of  a  possible  modification  of 
the  contract  was  not  adverted  to. 

That  the  relation  of  master  and 
servant  exists  whenever  the  master 
possesses  the  right  of  control,  al- 
though he  may  never  exercise  such 
control,  was  laid  down  in  Ballard  & 
B.  Co.  V.  Lee  (1909)  131  Ky.  412,  116 
S.  W.  732. 

•Chicago,  R.  I.  &  P.  R.  Co.  v.  Ben- 
nett (Okia.)  supra. 

"The  fact  that  there  was  no  right 
of  control  cannot  be  predicated  upon 
an  absence  of  the  exercise  of  it  in 
practice,  if  the  contract  in  fact  allows 
the  right.  The  employer  would  be 
very  likely  to  refrain  from  exercising 
a  direction  or  control  over  an  employee 
as  to  whom  he  had  the  undoubted  right 
of  control,  merely  because  the  em- 
ployee had  a  greater  knowledge  con- 
cerning the  nature  of  the  work  to  be 
done  than  did  the  employer  himself. 
Nothing  more  seems  to  have  been  the 
case  here."  Rosedale  Cemetery  Asso. 
V.  Industrial  Acci.  Commission  (1918) 
37  CaL  App.  706,  174  Pac.  351. 

•  Carleton  v.  Foundry  &  Mach.  Prod- 
ucts Co.  (Mich.)  post, . 
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ment  there  is  also  some  positive  author- 
ity, more  or  less  definite.' 

On  the  other  hand,  the  element  is  not 
referred  to  in  many  of  the  formulae, 


and  from  this  omission  it  is  an  ap- 
parently warrantable  deduction  that  the 
courts  in  question  did  not  consider  it  to 
be  essential  to  the  existence  of  an  in- 


»Wood  V.  Cobb  (1866)  13  Allen 
(Mass.)  58,  the  discussion  related  to 
a  temporary  transfer  of  a  workman's 
service  to  a  person  "who  exercised  an 
independent  employment,  in  no  way 
subject  to  the  command  or  control  of 
the  defendants  as  to  the  mode  in  which 
the  work  should  be  carried  on." 

In  Ruehl  v.  Lidgrerwood  Rural 
Teleph.  Co.  (1913)  23  N.  D.  6,  L.R.A. 
1918C.  1063,  135  N.  W.  793,  Ann.  Cas, 
1914C,  680,  we  find  the  following  re- 
marks: "There  is  much  confusion  in 
the  authorities  as  to  what  is  and  what 
is  not  an  independent  contract.  Some 
hold  that  the  service  must  be  rendered 
in  the  course  of  an  independent  occu- 
pation, and  that  the  work  done  must  be 
done  by  one  whose  independent  busi- 
ness it  is  to  do  it.  Cooley,  J.,  for  in- 
stance, defines  the  term  'independent 
contractors'  as  follows:  'Persons  fol- 
lowing a  regular,  independent  employ- 
ment, in  the  course  of  which  they 
offer  their  services  to  the  public  to 
accept  orders  and  execute  commissions 
for  all  who  may  employ  them,  in  a 
certain  line  of  duty,  using  their  own 
means  for  the  purpose,  and  being  ac- 
countable only  for  final  performance.' 
Cooley.  Torts,  p.  549." 

In  North  Bend  Lumber  Co.  v.  Chi- 
cago, M.  &  P.  S.  R.  Co.  (1913)  76  Wash. 
232,  135  Pac.  1017,  it  was  laid  down 
that  "a  contractor,  to  be  independent, 
must  exercise  an  independent  employ- 
ment." 

In  Mullich  v.  Brocker  (1905)  119  Mo. 
App.  382,  97  S.  W.  549,  where  the  ac- 
tion was  brought  in  respect  of  an  in- 
jury caused  by  the  negligence  of  a 
boy  of  sixteen,  who  had  been  engaged 
to  break  a  horse,  the  grounds  upon 
which  it  was  held  that  a  demurrer  to 
the  petition  had  been  improperly  sus- 
tained were  thus  stated :  "Without  at- 
tempting to  lay  down  a  general  rule 
for  ascertaining  when  the  law  will 
treat  a  person  doing  work  as  a  con- 
tractor, and  when  the  relationship  of 
master  and  servant  will  be  inferred, 
we  think  it  apparent  that  the  court 
below  was  in  error  in  holding  as  a 
conclusion  of  law  that  Schoenborn  was 
an  independent  Contractor,  for  this 
reason;  so  far  as  appears  he  had  no 
regular  vocation,  and  hired  to  the  de- 
fendant  as   the   result   of   soliciting 


casual  employment.  We  find  no  coun- 
tenance for  the  proposition  that  a  per- 
son not  especially  qualified  for  a  par- 
ticular service,  but  ready  to  undertake 
any  job  which  may  be  offered  to  him 
that  he  thinks  himself  able  to  perform, 
becomes,  when  hired  for  some  job,  an 
independent  contractor,  simply  be- 
cause the  employer  relinquishes  con- 
trol over  the  work  and  trusts  to  the 
employee's  discretion.  It  looks  like 
the  employee  must  have  a  calling  in 
which  it  is  fair  to  presume  he  has  de- 
veloped skill,  before  he  will  be  re- 
garded otherwise  than  as  a  servant. 
We  do  not  say  he  must  have  a  trade 
or  profession — ^be  a  skilled  mechanic, 
doctor,  or  lawyer;  but  he  must  hold 
himself  out  as  having  an  occupation 
with  which  he  is  familiar."  The  in- 
timation in  this  passage  that  the  in- 
dependence of  the  contract  would  have 
been  an  improper  inference,  even  if 
an  entire  absence  of  control  on  the 
employer's  part  had  been  actually 
proved,  is  essentially  inconsistent  with 
the  general  doctrine  which  treats  that 
fact  as  being  conclusive  proof  of  such 
independence.  It  is  submitted  that  the 
right  of  recovery  was  not  considered 
from  the  correct  point  of  view,  and 
that  the  decision  would  have  been 
more  appropriately  referred  to  the 
conception  that,  having  regard  to  the 
character  of  the  stipulated  work,  a 
jury  would  have  been  warranted  in 
finding  that  the  right  to,  exercise  con- 
trol over  its  details  had  been  impliedly 
reserved  to  the  master. 

In  Powley  v.  Vivian  &  Co.  (1915) 
169  App.  Div.  170.  154  N.  Y.  Supp. 
426,  10  N.  C.  C.  A.  835,  one  of  the  facts 
upon  which  the  court  based  its  conclu- 
sion that  the  contracting  party  was 
"exercising  an  independent  calling," 
and  was  not  an  "employee"  within  the 
meaning  of  a  workman's  compensation 
act,  was  that  the  right  of  con- 
trolling the  stipulated  work  was 
vested  wholly  in  him.  Clearly 
the  ultimate  inferesce  to  which 
the  fact  pointed  was  that  the  party 
in  question  was  an  "independent 
contractor,"  and  the  case  should  have 
been  determined  with  relation  to  that 
consideration  alone. 

The  doctrine  of  the  French  law,  as 
administered  in  the  Canadian  province 
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dependent  contract.  For  this  theory, 
also,  some  positive  support  may  be 
found  in  judicial  statements.'  The  con- 
sequence of  accepting  this  theory  is  that 
the  industrial  position  indicated  by  the 
expressions  specified  in  the  heading  of 


this  section  will  be  viewed  as  constitut- . 
ing  an  evidential  factor  of  high  proba- 
tive value,  in  the  sense  that,  if  estab- 
lished, it  tends  strongly  to  show  that  the 
person  employed  was  an  independent 
contractor^*  and  that,  if  it  is  not  estab- 


of  Quebec,  is  indicated  by  the  follow- 
ing, extract :  "Their  practice  [of  the  de- 
fendants] was  to  hire  licensed  carters 
for  delivery  of  soft  coal  and  to  issue 
a  bond  for  the  carriage  of  each  load, 
which  any  person  might  obtain  the 
cash  for  on  presentation  to  their  cash- 
ier. These  carters  were  free  to  accept 
as  few  or  as  many  loads  as  they  liked. 
Facts  of  this  kind  overthrow  the  ad- 
verse presumption  and  prove  defend- 
ants not  to  have  been  the  owners  of 
the  cart.  This  being  so,  the  person 
delivering  the  coal  was  not  a  servant 
of  the  defendants,  but  a  contractor  in 
the  nature  of  a  private  carrier.  From 
the  standpoint  of  responsibility  the 
louage  d'ouvrage  dominated  and  ef- 
faced that  of  mandat.  The  general 
rale  is  that  responsibility  does  not 
reach  back  to  the  commettant  unless 
his  pr^pos6  is  subject  to  his  instruc- 
tions and  orders,  and  to  his  surveil- 
lance in  the  execution  of  the  mandat. 
2  Sourdat,  No.  885."  Loiselle  v.  Muir 
(1889)   5  Montreal  L.  Rep.  S.  C.  155. 

•"It  would  seem  that,  where  the 
person  employed  to  do  the  work  in  his 
own  way,  and  free  from  the  control 
of  the  employer,  is  engaged  in  an  in-, 
dependent  calling,  it  is  but  just  that 
persons  who  contract  with  him,  either 
as  employees  or  otherwise,  should  look 
to  him  for  compensation.  We  do  not 
mean  to  say  that  the  exception  is  con- 
fined to  work  done  by  one  engaged  in 
an  independent  calling.  It  is  certain- 
ly much  more  difficult  to  fix  the  limits 
of  the  exception  when  this  element  is 
absent."  Midgette  v.  Branning  Mfg. 
Co.  (1909)  150  N.  C.  333,  64  S.  E.  5. 

The  theory  adverted  to  in  the  text 
is  reflected  in  such  statements  as 
these : 

An  independent  contractor  is  "ordi- 
narily one  who  carries  on  an  inde- 
pendent employment."  Thompson  v. 
Twiss  (1916)  90  Conn.  444,  L.R.A. 
1916E,  506,  97  Atl.  328  ("character- 
istic suggestive,  but  not  controlling"). 

An  independent  contractor  is  "usual- 
ly engaged  in  carrying  on  an  independ- 
ent employment  or  business."  Madix 
V.  Hochgreve  Brewing  Co.  (1913)  154 
Wis.  448,  148  N.  W.  189  ("significant 
characteristic"). 


•The  circumstance  that  the  person 
whose  relationship  to  his  employer 
was  in  question  was  exercising  an  "in- 
dependent emplosnnent,"  or  "calling," 
or  "business,"  or  "occupation"  has 
been  frequently  specified  as  a  portion 
of  an  aggregate  of  evidence  which 
tended  to  repel  the  conclusion  that  he 
was  a  servant.  A  few  of  the  numer- 
ous cases  in  which  these  different  de- 
scriptive expression  s  l^ave  been  used 
are  cited  below. 

"Imdepeiideat  employiaeiit." 

California.  —  Smith  v.  Belshaw 
(1891)  89  Cal.  427,  26  Pac.  834. 

Connecticut. — Alexander  v.  R.  A. 
Sherman's  Sons  Co.  (1912)  86  Conn. 
292,  85  Atl.  514. 

Iowa.  —  Humpton  v.  Unterkircher 
(1896)  97  Iowa,  509,  66  N.  W.  776,  14 
Am.  Neg.  Cas.  595. 

Maine.  —  Keyes  v.  Second  Baptist 
Church  (1904)  i99  Me.  308,  59  Atl.  446, 
17  Am.  Neg.  Rep.  526. 

Maryland.— Deford  v.  State  (1869) 
30  Md.  179. 

Massachusetts.  —  Linton  v.  Smith 
(1857)  8  Gray,  147. 

Michigan.  —  De  Forrest  v.  Wright 
(1852)  2  Mich.  368. 

Missouri. — McGrath  v.  St.  Louis  & 
H.  Constr.  Co.  (1908)  215  Mo.  191,  114 
S.  W.  611. 

New  Hampshire. — Carter  v.  Berlin 
Mills  Co.  (1876)  58  N.  H.  52,  42  Am. 
Rep.  572. 

North  Carolina.  —  Harmon  v.  Fer- 
guson Contracting  Co.  (1912)  159  N. 
C.  22,74  S.E;  632;  Emblerv.  Glouces- 
ter Lumber  Co.  (1914)  167  N.  C.  457, 
83  S.  E.  740. 

Ohio.— Pickens  y.  Diecker  (1871) 
21  Ohio  St.  212,  8  Am.  Rep.  55. 

Tennessee,  —  Powell  v.  Virginia 
Constr.  Co.  (1890)  88  Tenn.  692,  17 
Am.  St.  Rep.  925,  13  S.  W.  691. 

Virginia.— Bibb  v.  Norfolk  &  W.  R. 
Co.   (1891)  87  Va.  711,  14  S.  E.  163. 

England.  —  Sadler  v.  Hemlock 
(1855)  4  El.  &  Bl.  570,  119  Eng.  Re- 
print, 209,  3  C.  L.  R.  760,  1  Jur.  N.  S. 
677,  24  L.  J.  Q.  B.  N.  S.  138,  3  Week. 
Rep.  181. 

This  is  the  expression  used  in 
Georgia  Civ.  Code  1910,  §  4414  (3818). 
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lished,  its  absence  points  strongly  to 
the  conclusion  that  the  contract  was  one 
of  hiring  and  service.*  It  may  be  ob- 
served that  the  courts'have  occasionally 
used  language  which,  on  its  face,  seems 
to  embody  the  idea  that  the  connotation 
of  the  expression  "independent  con- 
tractor" is  identical  with  that  of  the 
expression  "independent  employment," 


or  its  variants,  as  stated  above.*  But 
presumably  such  statements  are  merely 
examples  of  a  want  of  precision.  It  is 
clear  that  they  cannot  be  reconciled 
with  such  cases  as  those  adverted  to 
in  the  next  section. 

§  9.  Same  subject  further  discussed. 
Whichever  of  the  antagonistic  doc- 


"Independent  bnalneis." 

Allen  V.  Hayward  (1845)  7  Q.  B. 
960.  115  Eng.  Reprint,  749,  15  L.  J. 
Q.  B.  N.  S.  99,  10  Jur.  92,  4  Eng.  Ry. 
&  C.  Cas.  104;  Bogle  v.  Weber  (1914) 
189  IlL  App.  184,  9  N.  C.  C.  A.  351; 
Williams  v.  National  Cash  Register 
Co.  (1914)  157 Ky.  836,  164  S.  W.  112; 
McCarthy  v.  Second  Parish  (1880)  71 
Me.  318,  36.  Am.  Rep.  320;  Uppington 
V.  New  York  (1901)  165  N.  Y.  222,  53 
L.R.A.  550,  69  N.  E.  91,  9  Am.  Neg. 
Rep.  115;  Deyo  v.  Kingston  Consol.  R. 
Co.  (1904)  94  App.  Div.  578,  88  N.  Y. 
Supp.  487;  Kelly  v.  New  York  (1905) 
106  App.  Div.  576,  94  N.  Y.  Supp.  872. 
"Independent  oalllns." 

Winters  v.  American  Radiator  Co. 
(1915)  128  Minn.  508,  L.R.A.1915D, 
476,  151  N.  W.  277;  Midgette  v.  Bran- 
ning  Mfg.  Co,  (1909)  150  N.  C.  333,  64 
S.  E.  5. 

"Independent  oocnpatlon." 

Hubbard  v.  Coffin  (1914)  191  Ala. 
494,  67  So.  697;  Caldwell  v.  Atlantic, 
B.  &  A.  R.  Co.  (1909)  161  Ala.  395,  49 
So.  674;  Myers  v.  Holborn  (1895)  58 
N.  J.  L.  195,  30  L.R.A.  345,  55  Am. 
St,  Rep.  606,  33  Atl,  389;  Norfolk  &  W. 
R,  Co;  V,  Stevens  (1899)  97  Va.  631, 
46  L.R.A.  367.  34  S.  E.  525. 

*  For  cases  involving  this  situation, 
see  Bodwell  v.  Webster  (1915)  98  Neb. 
664,  154  N.  W.  229,  Ann.  Cas.  1918C, 
624  (syllabus  of  court) ;  Midgette  v. 
Branning  Mfg.  Co.  (1909)  150  N.  C. 
333,  64  S.  E.  5;  Muldoon  v.  City  Fire- 
proofing  Co,  (1909)  134  App.  Div,  453, 
119  N.  Y.  Supp.  320. 

"The  fact  that  the  alleged  servant 
never  serves  more  than  one  person, 
and  has  no  independent  occupation, 
should  be  strongly  persuasive  that  the 
relation  of  master  and  servant  exists." 
Southern  Cotton  Oil  Co.  v.  Wallace 
(1899)  23  Tex.  Civ.  App.  12,  54  S.  W. 
638. 

»In  Milligan  v.  Wedge  (1840)  12 
Ad.  &  El.  737,  113  Eng.  Reprint,  993, 
10  L.  J,  Q.  B.  N.  S.  19,  4  Perry  &  D.  714, 
it  was  laid  down,  arguendo,  by  Wil- 
liams, J.,  that,  "where  the  person  who 


does  the  injury  exercises  an  independ- 
ent employment,  the  party  employing 
him  is  clearly  not  liable." 

It  is  "difficult  to  distinguish  between 
the  relation  of  servant  and  that  of  a 
person  exercising  an  independent  call- 
ing." Hopkins  v.  Empire  Engineering 
Corp.  (1912)  152  App.  Div.  570,  137 
N.  Y.  Supp.  478. 

In  Murray  v.  Dwight  (1900)  161  N- 
Y,  301,  48  L.R.A.  673,  55  N.  E.  901, 
affirming  (1897)  15  App.  Div.  241,  44 
N.  Y.  Supp.  234,  2  Am.  Neg.  Rep.  206, 
where  a  truckman  was  assumed  to  be 
an  independent  contractor,  and  the  ac- 
tual question  discussed  was  whether 
one  of  his  servants  was  a  fellow  serv- 
ant ad  hanc  vicem  of  the  truckman 
employer,  the  court  made  the  follow- 
ing remarks,  arguendo:  "A  servant 
is  one  who  is  employed  to  render  per- 
sonal services  to  his  employer  other- 
wise than  in  the  pursuit  of  an  inde- 
pendent calling.  The  truckman  who 
transports  the  traveler's  baggage  or 
the  merchant's  goods  to  the  railroad 
station,  though  hired  and  paid  for  the 
service  by  the  owner  of  the  baggage  or 
the  goods,  is  not  the  servant  of  the 
person  who  thus  employs  him.  He  is 
exercising  an  independent  and  quasi 
public  employment  in  the  nature  of  a 
common  carrier,  and  his  customers, 
whether  fewor  many,  are  not  general- 
ly responsible  for  his  negligent  or 
wrongful  acts,  as  they  may  be  for 
those  of  other  persons  in  their  regular 
employment  as  servants.  A  contract, 
whether  express  or  implied,  under 
which  such  special  jobs  are  done  or 
such  special  services  rendered,  is  not 
that  of  master  and  servant  within  the 
law  of  negligence."  The  authority 
cited  for  the  law  as  thus  laid  down 
was  Jackson  Architectural  Iron  Works 
V.  Hurlburt  (1899)  158  N.  Y.  34,  70 
Am.  St.  Rep.  432,  52  N.  E.  665.  But  as 
the  point  there  discussed  was  whether 
a  truckman  was  subject  to  liability  as 
a  common  carrier,  or  merely  as  a  car- 
rier for  hire,  the  precedent  seems 
somewhat  inapt. 

See  also  Wabash,  St.  L.  &  P.  R.  Co. 
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trines  referred  to  in  the  preceding  sec- 
tion may  be  the  correct  one,  it  is  at  ail 
events  clear  that  the  remedial  rights  of 
the  claimant  must  be  determined  on  the 
theory  that  the  contract  was  not  an  in- 
dependent one,  if  the  evidence  shows 
affirmatively  that  the  employer  was  en- 
titled to  exercise  control  in  respect  of 


the  details  of  the  work.  In  most  of  the 
instances  in  which  this  rule  has  been, 
recognized,  it  has  "been  propounded  in 
the  form  of  a  qualification  of  the  gen- 
eral principle  which  declares  an  employ- 
er to  be  exempt  from  liability  for  inju- 
ries caused  by  the  torts  of  an  independ- 
ent contractor.^    But  it  is,  of  course. 


V.  Farver  (1887)  111  Ind.  195,  60  Am. 
Eep.  696,  12  N.  E.  296,  where  the 
phrase  "exercising  an  independent  em- 
ployment" was  used  as  the  equivalent 
of  "independent  contractor." 

*  "The  mere  fact  that  the  work  was 
done  by  one  who  carried  on  a  sepa- 
rate and  independent  employment  does 
not  absolve  the  defendants  from  lia- 
bility. If  such  were  the  rule,  a  party 
would  be  exempt  from  responsibility 
even  for  the  negligent  acts  of  his 
domestic  servants,  such  as  his  cook, 
coachman,  or  gardener.  This  point 
was  distinctly  adjudicated  in  Sadler  v. 
Hemlock  (1855)  4  El.  &  Bl.  570,  119 
Eng.  Reprint,  209,  24  L.  J.  Q.  B.  N.  S. 
138,  1  Jur.  N.  S.  677,  3  Week.  Rep.  181, 
3  C.  L.  R.  760."  Brackett  v.  Lubke 
(1862)  4  Allen  (Mass.)  138,  81  Am. 
Dec.  694. 

"In  eve^  case  the  decisive  question 
in  determining  whether  the  doctrine 
of  respondeat  superior  applies  is, 
Had  the  defendant  the  right  to  con- 
trol. In  the  given  particular,  the  con- 
duct of  the  person  doing  the  wrong  t 
If  he  had,  he  is  liable.  On  this  ques- 
tion the  contract  under  which  the 
work  was  done  must  speak  conclusive- 
ly in  every  case,  reference  being  had, 
of  course,  to  surrounding  circum- 
stances. If  defendant  had  such  con- 
trol, the  mere  fact  that  the  agent  who 
did  the  injury  carried  on  a  separate 
and  independent  employment  will  not 
absolve  his  principal  from  liability. 
If  this  control  existed,  it  makes  no 
difference  whether  the  person  doing 
the  injury  was  the  'servant'  of  the 
defendant,  in  the  popular  sense  of  that 
word,  or  a  person  merely  employed  to 
do  a  specified  job  or  piece  of  work." 
Bait  V.  New  England  Furniture  &  Car- 
pet Co.  (1896)  66  Minn.  76,  68  N.  W. 
729. 

"If  the  proprietor  retains  for  him- 
self or  for  his  agents  (e.  g.,  architect 
and  superintendent)  a  general  control 
over  the  work,  not  only  with  reference 
to  results,  but  also  with  reference  to 
methods  of  procedure,  then  the  con- 
tractor is  deemed  the  mere  agent  or 
servant  of  the  proprietor,  and  the  rule 


of  respondeat  superior  operates  to 
make  the  proprietor  liable  for  his 
wrongful  acts  or  those  of  his  servants, 
whether  the  proprietor  directly  inter- 
fered with  the  work,  and  authorized 
and  commanded  the  doing  of  such  acts, 
or  not."  Thomp.  Neg.  §  659  —  quoted 
with  approval  in  Beal  v.  Champion 
Fiber  Co.  (1910)  154  N.  C.  147.  69  S. 
E.  834,  and  in  Johnson  v.  Carolina,  C. 
&  0.  R.  Co.  (1911)  157  N.  C.  382,  72 
S.  E.  1057. 

In  a  case  where  plaintiff's  counsel 
contended  that  the  circumstances 
brought  it  within  an  alleged  exception 
to  the  general  rule,  viz.,  "that  the  em- 
ployer is  liable  where  he  does  not  re- 
lease the  entire  charge  of  the  work  to 
the  contractor,  but  retains  supervision 
of  its  construction,"  the  court  ob- 
served: "This  is  nothing  more  than 
saying  that  where  the  contractor  is 
not  an  independent  contractor,  but  is 
under  the  control  of  his  employer,  the 
employer  is  liable.  In  other  words, 
instead  of  its  being  an  exception  to 
the  admitted  doctrine  above,  it 
seems  to  be  nothing  more  than  stating 
it  in  different  phraseology.  Or,  rather, 
while  recognizing  the  doctrine,  it 
states  a  certain  condition  where  the 
employee  would  not  be  an  independent 
contractor,  to  wit,  where  the  employer 
had  not  released  the  entire  charge  of 
the  work  to  him."  Rogers  v.  Florence 
R.  Co.  (1889)  31  S.  C.  378,  9  S.  E. 
1059. 

"Where  the  employer  retains  the 
control  and  direction  over  the  mode 
and  manner  of  doing  the  work,  and  an 
injury  results  from  the  negligence  or 
misconduct  of  the  contractor,  or  his 
servant  or  agent,  the  employer  is 
placed  under  a  liability  equal  and  sim- 
ilar to  that  which  exists  in  the  ordi- 
nary case  of  principal  and  agent." 
Cincinnati  v.  Stone  (1855)  5  Ohio  St. 
38. 

The  employer  may  be  held  liable  for 
injuries  inflicted,  where,  although  the 
work  has  been  let  to  an  independent 
contractor,  he  has  "retained  control  of 
the  manner  of  doing  it,  so  that  he  has 
the  right  to  give  directions  as  to  the 
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equally   apjplicable   as    regards   all    classes   of   cases   in   which   the   character 


steps  which  shall  be  taken  to  produce 
the  result."  In  that  case,  as  the  em- 
ployer "has  control  of  the  acts  done 
by  the  contractor,  and  may  prevent 
any  negligence  on  his  part,"  he  is  held 
to  be  liable  for  any  negligence  which 
the  contractor  is  guilty  of,  because  he 
has  not  prevented  it.  White  v.  New 
York  (1897)  15  App.  Div.  440,  44  N.  Y. 
Supp.  464,  2  Am.  Neg.  Rep.  213. 

"It  may  be  regarded  as  settled  that, 
if  the  employer  keeps  control  of  the 
mode  -of  the  work,  his  liability  for  the 
acts  of  a  contractor  and  servant  is 
the  same."  Reynolds  v.  Braithwaite 
(1889)  131  Pa.  416,  18  Atl.  1110. 

"If  the  employer  reserves  to  himself, 
or  to  his  representatives,  the  right  to 
control  at  his  pleasure  the  manner  and 
means  by  which  the  work  contracted 
for  is  to  be  accomplished, — if  the  em- 
ployer may  stand  by  and  tell  the  per- 
son undertaking  the  work  where, 
when,  and  how  it  shall  be  performed, 
— such  person  is  the  agent  and  serv- 
ant of  the  employer,  and  not  an  in- 
dependent contractor."  North  Bend 
Lumber  Co.  v.  Chicago,  M.  &  P.  S.  R. 
Co.  (1913)  76  Wash.  232,  135  Pac. 
1022. . 

"Employment  under  a  contract,  de- 
fining not  only  what  is  to  be  done, 
but  also  the  manner  in  which  the  work 
is  to  be  executed,  is  not  independent, 
and,  if  injury  to  a  third  person  re- 
sult from  the  performance  of  the  work 
in  conformity  with  such  contract,  and 
the  thing  done  or  the  manner  of  its 
performance  is  wrongful  or  negligent, 
the  employer  is  liable."  Walker  v. 
Strosnider  (1910)  67-  W.  Va.  39,  67  S. 
E.  1087,  21  Ann.  Cas.  1  (syllabus  of 
court) . 

The  general  rule  is  that,  "if  an  em- 
.  ployer  keeps  control  of  the  mode  of 
work,  there  is  no  distinction  between 
his  liability  for  a  contractor  and  a 
servant."  Harold  v.  Montreal  (1867; 
Q.  B.)  11  Lower  Can.  Jur.  169. 

For  other  explicit  statements  of  a 
similar  tenor,  see  Fuller  v.  Citizens' 
Nat.  Bank  (1882)  -15  Fed.  875;  Faren 
V.  Sellers  (1887)  39  La.  Ann.  1011,  4 
Am.  St.  Rep.  256,  3  So.  363 ;  McCarthy 
V.  Clark  (1911)  115  Md.  454,  81  Atl. 
12;  Corrigan  v.  Elsinger  (1900)  81 
Minn.  42,  83  N.  W.  492,  8  Am.  Neg. 
Rep.  262;  Lawver  v.  McLean  (1881) 
10  Mo.  App.  591;  Perry  v.  Ford 
(1885)  17  Mo.  App.  213;  Edmundson 
V.  Pittsburgh,  M.  &  Y.  R.  Co.  (1885) 
111  Pa.  816,  2  Atl.  404;  Morgan  v.  Bow- 


man (1856)  22  Mo.  538;  Yeazie  v. 
Penobscot  R.  Co.  (1860)  49  Me.  119, 
and  many  of  the  cases  cited  in  the  suc- 
ceeding sections. 

By  one  of  the  subdivisions  of  Geor- 
gia Civ.  Code  1895,  §  3819,  Code  1911, 
§  4415,  the  employer  is  declared  lo  be 
liable  for  the  negligence  of  the  con- 
tractor, "if  the  employer  retains  the 
right  to  direct  or  control  the  time  or 
manner  of  executing  the  work."  See 
Atlanta  &  F.  R.  Co.  v.  Kimberly 
(1891)  87  Ga.  161,  27  Am.  St.  Rep. 
231.  13  S.  E.  277;  Wilson  v.  White 
(1883)   71  Ga.  506,  61  Am.  Rep.  269. 

In  Holliday  v.  National  Teleph.  Co. 
[1899]  2  Q.  B.  (Eng.)  392,  68  L.  J.  Q.  B. 
N.  S.  1016,  81  L.  T.  N.  S.  252,  47  Week. 
Rep.  658,  15  Times  L.  R.  483,  the  find- 
ing of  the  trial  judge  to  the  effect  that 
the  plumber  whose  negligence  caused 
the  injury  was  not  an  independent 
contractor,  but  that  he  acted  under  the 
supervision  of  the  defendants,  who  re- 
tained the  control  of  the  work,  was 
held  to  be  fatal  to  the  defendants. 

In  Northern  P.  R.  Co.  v.  Tillotson 
(1915)  84  Wash.  678,  147  Pac.  423,  a 
complaint  in  an  action  brought  by  a 
railroad  company  to  recover  for  dam- 
ages caused  to  its  telegraph  wires  and 
track  by  the  blasting  and  felling  of 
trees  by  a  subcontractor  on  a  high- 
way, which  the  defendant  county  had 
employed  the  defendant  Tillotson  to 
construct,  was  held  not  to  be  demur- 
rable, where  it  included  averments  to 
the  effect  that  the  defendant  county, 
its  officers,  agents,  and  einployees,  in- 
cluding Tillotson,  contractor,  well 
kn^w  that  the  construction  of  said 
highway  according  to  plans  and  speci- 
fications of  said  contract  was  "in- 
herently and  intrinsically  dangerous 
in  and  of  itself,  and  would  necessarily 
result  in  damaging  the  plaintifTs 
right  of  way,  railway  tracks,  and  tele- 
graph wires  adjacent  thereto,  and 
would  necessarily  result  in  endanger- 
ing the  operation  of  the  plaintiff's 
trains;  and  that  the  county,  "at  all 
times  during  the  construction  of  the 
highway,  controlled  the  manner  of  do- 
ing the  work."  The  court  was  of  opin- 
ion that  these  allegations  of  the  com- 
plaint brought  the  case  within  the 
rule  that,  where  the  employer  reserves 
to  himself  or  to  his  representative  the 
right  to  control  the  manner  and  means 
of  doing  the  work,  the  person  em- 
ployed by  him  is  his  servant,  and  not 
an  independent  contractor.  But  it  is  not 
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of  the  relationship  is  a  material  is- 
sue.* 

If,  in  respect  of  one  particular  por- 
tion of  the  work,  the  person  employed 
is  subjected  by  the  terms  of  the  agree- 
ment to  the  control  of  the  employer,  the 
necessary  inference  is  that  the  employer 
acts  as  a  master  in  exercising  the  power 
so  reserved.' 

§  lO.  Position  of  eontractor  in  respect 
of  extra  work  performed  by  him. 

Where  the  employer's  agent,  acting 
under  a  power  expressly  reserved  to 
"vary,  extend,  or  diminish  the  quantity 
of  work  during  its  progress,"  orders 


the  performance  of  additional  work 
which  is  connected  with  the  work  cov- 
ered by  the  contract,  the  inference  is 
that,  while  the  additional  work  is  in 
progress,,  the  relations  between  the 
parties,  and  the  obligations  and  respon- 
sibilities to  which  they  are  subject,  are 
identical  with  those  which  are  deduc- 
ible  from  the  provisions  of  the  con- 
tract.i 

Whether  an  additional  piece  of  work 
performed  by  an  independent  contractor 
after  the  completion  of  his  contract  was 
performed  by  him  in  the  same  capacity 
is  a  question  of  fact.' 


apparent  what  relation  the  first  aver- 
ment had  to  the  question  of  inde- 
pendence. The  ruling  is  suggestive  of 
some  confusion  of  thought.  The  com- 
plaint clearly  specified  two  distinct 
grounds  upon  which  recovery  might  be 
had,  viz.:  (1)  That  the  intrinsic  dan- 
irer  of  the  work  imposed  a  non- 
delegable duty  upon  the  county,  and 
(2)  that  it  exercised  control  over  the 
details  of  the  work. 

•  See  §  13,  infra. 

•  The  reservation  by  a  railroad  com- 
pany, in  a  contract  for  the  construc- 
tion of  its  road,  of  the  right  to  desig- 
nate the  points  at  which  crossings 
shall  be  put  in  on  public  or  private 
roads,  the  contractors  having  no  right 
even  to  dose  up  a  road  until  it  has 
been  passed  upon  by  the  company's 
engineer,  makes  it  responsible  for  in- 
juries to  the  traveling  public  from  the 
improper  construction  of  a  crossing 
designated  by  it  in  the  exercise  of  its 
reserved  power.  Dublin  v.  Taylor,  B. 
&  H.  R.  Co.  (1899)  92  Tex.  535,  50  S. 
W.  120.  The»court  remarked:  "While 
it  is  true  that  a  reservation  of  control 
over  that  part  of  the  work  would  not 
alone  make  the  railroad  company  lia- 
ble as  master  for  the  whole  work,  yet, 
in  respect  to  crossings  at  intersections 
of  all  roads,  it  acted  as  master  in  ex- 
ercising the  reserved  powers,  and  will 
be  held  responsible  for  the  conse- 
quences." By  the  decision  on  the 
former  appeal  in  (1895)  88  Tex.  642, 
32  S.  W.  868,  the  company's  liability 
was  put  upon  the  ground  of  a  breach 
of  a  non-delegable  duty.  A  later  ap- 
peal before  the  court  of  civil  appeals 
is  reported  in  Taylor,  B.  &  H.  R^o.  v. 
Warner  (1900)  —  Tex.  Civ.  App.  — , 
60  S.  W.  442. 

» Charlock  v.  Freel  (1891)  125  N.  Y. 
357,  26  N.  E.  2l62.    The  court  remarked 


that  the  additional  work,  as  it  came  be- 
tween the  completion  of  the  sewer  and 
the  repaying  of  the  street,  and  was 
designed  to  make  the  drainage  better, 
was  cognate  in  its  nature  to  the  prin- 
cipal undertaking,  and  that  the  effect 
of  its  assumption  was  to  continue  the 
contract  relations  between  the  parties, 
with  all  the  obligations  and  responsi- 
bilities which,  either  expressly  or  by 
legal  implication,  were  imposed  by 
that  contract. 

«In  Swart  v.  Justh  (1905)  24  App. 
D.  C.  .596,  where  the  plaintiff  was  in- 
jured by  some  of  the  waste  materials 
which  were  being  thrown  from  the 
roof  of  the  defendant's  buildings  by 
the  servants  of  a  person  who  had  just 
completed  the  performance  of  a  con- 
tract for  the  construction  of  a  sky- 
light, it  was  laid  down  that,  if  the  re- 
moval of  the  material  had  been  under- 
taken by  the  contractor  in  obedience 
to  the  directions  of  the  defendant,  "the 
jury  were  correctly  charged  that  he 
was  acting  as  the  agent  or  employee  of 
the  defendant  in  such  manner  as  to 
render  the  latter  liable  for  his  negli- 
gent performance,  whether  or  not  he 
had  himself  been  present  and  in  actual 
direction  of  the  work."  It  may  be 
doubted  whether  the  circumstance 
stated  in  the  words  italicized  would  be 
regarded  by  all  courts  as  being  suffi- 
cient of  itself,  and,  without  any  ref- 
erence to  other  considerations,  to  war- 
rant the  inference  that  the  additional 
work  was  performed  by  the  contractor 
in  the  capacity  of  a  servant.  The  de- 
fendant was,  however,  clearly  liable 
on  the  ground  that  the  injury  com- 
plained of  was  occasioned  by  a  breach 
of  his  non-delegable  duty  to  see  that 
travelers  were  protected  against  such 
a  risk  as  the  one  in  question.  * 

In   Re  McNally  v.  Diamond   Mills 
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3  11.  PoslUon  of  a  minor  employed  1>v 
his  father. 

In  the  case  cited  below,  the  doctrine 
under  which  a  minor  is  presumed  to  be 
subject  to  the  control  of  his  father  was 
treated  as  a  decisive  reason  for  declar- 
ing: the  defendant  to  be  liable  for  negli- 
gence of  which  his  minor  son  had  been 
guilty,  while  engaged  in  the  perform- 
ance of  a  contract  entered  into  with 
himself,  although  the  terms  of  the  con- 
tract were  such  that,  if  it  had  been 
made  with  a  person  of  full  age,  he 
would  have  been  prima  facie  an  inde- 


pendent contractor.^  It  was  laid  down 
broadly  that  "a  son,  not  of  full  age, 
who  undertakes  to  do  work  for  his 
father  cannot  be  regarded  as  an  inde- 
pendent contractor  in  such  a  sense  as 
to  shield  the  father,  who  employs  him 
to  do  work,  from  injuries  resulting 
from  his  negligence."  But  this  state- 
ment obviously  requires  some  qualifi- 
cation in  respect  of  contracts  made 
with  emancipated  minors.  It  would 
seem,  moreover,  to  be  open  to  discus- 
sion whether  an  emancipation  ad 
hanc  vicem  may  not  warrantably  be 


Paper  Co.  (1918)  223  N.  Y.  88,  119  N. 
E.  242,  a  claimant  under  a  workmen's 
compensation  act  had  agreed  to  move 
an  engine  from  the  railroad  to  the  de- 
fendant's plant,  for  $225.  After  that 
contract  had  been  fully  performed,  he 
was  asked  by  one  of  the  defendant's 
officers  to  assist  in  the  work  of  instal- 
lation. He  was  to  be  paid  by  day 
labor.  He  brought  with  him  two  of 
his  own  hired  men,  and  his  own  block- 
ing, rigging,  and  jacks.  Two  of  the 
permanent  employees  of  the  mill,  and 
two  others  hired  for  the  job,  worked 
with  him.  In  charge  of  them  all  was 
the  engineer  who  had  been  furnished 
by  the  manufacturers  of  the  engine  to 
superintend  its  installation.  The 
court  said:  "We  think  there  is  evi- 
dence to  sustain  the  finding  that  the 
claimant,  when  injured,  was  an  em- 
ployee, and  not  an  independent  con- 
tractor. That  he  was  a  contractor 
while  engaged  in  transporting  the  en- 
gine from  the  railroad  to  the  mill  may 
be  conceded.  But  when  that  contract 
had  been  performed,  he  assumed  a 
new  relation.  He  was  then  employed 
by  the  day  to  work  as  a  laborer  with 
others.  He  was  not  in  control  of  the 
job;  he  had  no  power  of  superintend- 
ence or  direction;  he  had  no  other 
rank  than  the  regular  employees  of 
the  mill  who  were  with  him;  he  took 
his  orders  from  the  engineer  whom  the 
mill  had  placed  in  charge.  In  this 
situation,  the  distinctive  tokens  of  the 
independent  contractor  are  lacking. 
The  claimant  for  the  purposes  of  this 
job  was  an  employee,  and  nothing 
more.  What  he  may  have  been  at 
other  times  and  for  other  purposes 
does  not  concern  us." 

»Teagardeh  v,  McLaughlin  (1882) 
86  Ind.  476,  44  Am.  Rep.  332.  There 
the  minor  had,  while  performing  a 
contract  to  clear  a  parcel  of  land  for 


a  designated  price,  set  out  a  fire  which 
destroyed  the  plaintiff's  property  situ- 
ated on  the  land.  At  the  time  the 
contract  was  made,  the  minor  was  liv- 
ing with  his  father  and  was  treated  as 
a  member  of  his  family.  An  instruc- 
tion to  the  effect  that  if  the  work  had 
been  let  to  the  son  as  an  independent 
contractor,  and  the  injury  resulted 
from  his  negligence,  the  plaintiff 
could  not  recover,  was  held  to  have 
been  properly  refused.  The  court 
said :  "It  would  be  pushing  the  rule 
absolving  an  employer  from  liability 
for  the  negligence  of  an  independent 
contractor  to  an  unwarrantable  ex- 
tent, to  extend  it  to  the  case  of  a 
father  who  contracts  with  his  minor 
son.  The  reason  upon  which  rests  the 
rule  holding  employers  not  liable  for 
the  negligence  of  independent  con- 
tractors fails  where  the  contractor  is 
the  infant  child  of  the  employer.  The 
reason  supporting  the  rule  is  that  the 
employer  has  no  control  over  the  acts 
of  the  contractor  in  the  performance 
of  the  work,  and  ought  not  to  be  held 
responsible  for  that  over  which  he  has 
no  authority  or  power.  The  right  to 
control  is  the  test  by  which  to  de- 
termine whether  the  relation  of  em- 
ployer and  contractor  exists.  2 
Thomp.  Neg.  906.  In  legal  contem- 
plation, the  minor  child  is  within  the 
control  of  the  parent,  and  there  can 
be  no  doubt  that,  as  a  general  rule,  the 
theory  of  th?  law  corresponds  with  the 
actual  fact.  Not  only  does  the  prin- 
ciple we  have  referred  to  require  that 
it  should  be  held  that  a  father  cannot 
evade  responsibility  for  the  negligent 
manner  in  which  his  minor  son  doesr 
an  act  which  he  commanded  to  be 
done,  but  there  are  other  strong  rea- 
sons leading  to  the  same  conclusion. 
If  a  man  were  permitted  to  escape  lia- 
bility upon  the  ground  here  relied  on. 
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inferred  from  the  mere  fact  of  a 
father's  having  intrusted  the  perform- 
ance of  work  to  his  minor  child,  on- 
terms  which,  if  he  had  engaged  an 
adult,  would  have  constituted  the  per- 
son employed  an  independent  con- 
tractor. 

f  12.  Character  of  employment  as  a  de- 
terminant factor  in  cases  involving  the 
liabiHty  of  the  employer  for  injuries 
sustained  1>y  third  persons. 

The  largest  single  category  of  case» 
in  which  the  question  whether  the  per- 
son employed  to  perform  the  stipulated 
work  was  an  independent  contractor  is 
*a  determinant  factor  is  that  which  is 
concerned  with  the  applicability  of  the 
doctrine  that  an  employer  is  not  liable 
to  a  third  person  for  an  injury  caused 
by  the  collateral  or  casual  torts  of  such 
a  contractor.  A  discussion  of  that  doc- 
trine under  its  general  aspects,  and  a 
summarized  statement  of  the  effect  of 
the  cases  in  which  it  has  been  held 
to  preclude  a  claimant  from  maintain- 
ing an  action  against  the  employer, 
will  be  found  in  the  monograph  ap- 
pended to  Press  V.  Penny,  18  A.L.R. 
801. 


Ordinarily,  of  course,  the  servants 
of  the  contractor  are,  for  the  purpose 
of  determining  the  applicability  of 
that  doctrine  in  a  given  instance, 
identified  with  him.  But  in  this  con- 
nection it  should  be  pointed  out  that  the 
circumstances  are  frequently  such  as 
to  raise  the  question  whether  the  actu- 
al tort-feasor,  although  regularly  in 
the  service  of  a  person  proved  or  con- 
ceded to  be  an  independent  contractor, 
was  temporarily  under  the  control  of 
the  principal  employee  at  the  time 
when  the  tort  was  committed.  If 
the  latter  situation  is  established  by 
the  evidence,  liability  in  respect  of  the 
tort  is  manifestly  imputable  to  the 
principal  employer.* 

In  an  action  brought  by  a  servant  of 
a  contractor  against  the  principal  em- 
ployer to  recover  damages  for  an  in- 
jury caused  by  the  negligence  of  per- 
sons under  the  control  of  a  party, 
engaged  in  the  same  work  as  the 
plaintiff's  master,  and  alleged  by  the 
defendant  to  be  an  independent  con- 
tractor, the  remedial  rights  of  the 
plaintiff  are  obviously  determinable  on 
the  same  footing  as  if  he  had  no  con- 
nection with  the  work  in  question.* 


it  would  be  easjr  to  perpetrate  great 
wrongs,  and  leave  the  injured  person 
to  proceed  against  irresponsible  per- 
sons under  legal  disabilities;  and  it 
would  also  open  a  way  for  unscrupu- 
lous persons  to  evade  liability  for  torts 
committed  in  their  behalf,  by  wrong- 
fully shifting  the  responsibility  to 
those  subject  to  their  commands.  The 
general  rule  is  that  a  father  is  not 
responsible  for  the  torts  of  his  minor 
child;  but  this  rule  does  not  apply  to 
cases  where  the  tort  is  committed  by 
the  child  while  engaged  in  performing 
work  directed  by  the  father.  Where  a 
child  is  engaged  in  the  father's  serv- 
ice, and  in  doing  work  authorized  or 
commanded  by  him,  he  is  responsible 
for  loss  resulting  to  others  from  the 
negligence  of  the  child." 

*  The  authorities  on  this  subject  are 
fully  reviewed  in  Labatt's  Master  & 
Servant,  §§  52  et  seq. 

In  Turner  v.  Great  Eastern  R.  Co. 
(1875)  33  L.  T.  N.  S.  (Eng.)  431, 
where  the  plaintiff  was  injured  by  the 
negligent  management  of  moving  rail- 
way cars,  while  he  was  working  for 
a  man  who  had  contracted  to  discharge 


coal  from  cars  standing  on  a  siding, 
the  discussion  centered  wholly  upon 
the  question  whether  the  defend- 
ant company  exercised  such  a  control 
over  the  plaintiff  and  his  fellow  work- 
men as  to,  make  them  its  own  servants 
ad  hanc  vicem.  Grove,  J.,  in  his  judg- 
ment, remarked :  "No  doubt  the  cases 
do  not  necessarily  depend  on  the  term 
'contractor,'  because  the  man  may 
stand  in  different  relations  to  the  per- 
son with  whom  he  contracts  and  those 
whom  he  employs." 

For  a  recent  case  in  which  the  evi- 
dence examined  was  held  sufficient  to 
warrant  a  submission  to  the  jury  of 
the  question  whether  the  servants  of 
a  refrigerator  company  were  in  the 
employ  of,  or  acting  under  the  di- 
rection of,  the  defendant  railway  com- 
pany at  the  time  when  the  plaintiff 
was  injured  by  reason  of  their  negli- 
gence in  setting  a  car  in  motion,  see 
Gulf,  C.  &  F.  R.  Co.  v.  Beasley  (1917) 
—  Okla.  — ,  168  Pac.  200. 

■See,  for  example,  Linquist  v. 
Hodges  (1911)  248  111.  491,  94  N.  E. 
94,  where  the  principal  employer  was 
held  liable. 
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§  13.  —in  other  classes  of  cases. 
Various  classes  of  cases  in  which 
the  question  whether  a  contract  of  em- 
ployment is  one  of  an  independent 
quality  may  be  a  determinant  factor 
are  the  following: 

(a)  Cases  in  which  a  servant  of  the 
contractee  is  seeking  to  hold  him  liable 
for  an  injury  resulting  from  a  tort 
committed  by  the  contractor,  or  by  a 
servant  under  his  control  In  a  case 
belonging  to  this  class,  if  the  evidence 
shows  that  the  person  employed  was 
an  independent  contractor,  the  claim- 
ant is  obviously  in  the  same  position  as 
a  member  of  the  public,  so  far  as  re- 
gards his  inability  to  recover;  except 
in  so  far  as  the  circumstances  may  be 
such  as  to  entitle  him  to  maintain  the 
action  on  the  ground  that  the  tort  com- 
plained of  involved  a  breach  of  a  non- 
delegable duty  owed  to  him  by  the  con- 
tractee. 

(b)  Cases  in  which  it  is  sought  to 
hold  the  contractee  liable  for  injuries 
sustained,  while  the  contract  was  in 
course  of  performance,  by  a  workman 
in  the  employ  of  the  contractor. 
Where  it  is  proved  or  conceded  in  a 
case  belonging  to  this  class  that  the 
person  employed  was  an  independent 
contractor,  the  following  consequences 
are  predicable: 

1.  Recovery  cannot  be  had  on  the 
theory  that  the  injury  complained  of 
was  caused  by  the  nonperformance  of 
one  of  those  specific  duties  wh\fh  are 
imposed  by  the  common  law  or  by  stat- 
utes upon  masters,  with  respect  to  the 


safeguarding  of  their  servants.     See 
Labatt,  Mast.  &  S.  §  38. 

2.  Recovery  cannot  be  had  upon  the 
theory  that  the  contractor  was  a- vice 
principal  of  the  employer. 

3.  There  is  no  such  relation  of  co- 
service  between  the  injured  person  and 
the  servants  of  the  principal  employer 
as  will  constitute  a  bar  to  the  action.^ 

4.  The  injured  person  is  not  entitled 
to  enforce  against  the  principal  em- 
ployer a  claim  under  the  provisions  of 
a  workmen's  compensation  act. 

On  the  other  hand,  if  the  evidence 
shows  that  the  relationship  between 
the  contractee  and  contractor  was  that 
of  master  and  servant,  the  injured  per-* 
son  is,  so  far  as  respects  his  remedial 
rights,  in  the  position  of  a  servant  of 
the  contracted  and  the  enforceability 
of  his  claim  is  determined  with  rela- 
tion to  that  fact. 

(c)  Cases  in  which  it  is  sought  to 
hold  the  contractee  liable  for  an  in- 
jury received  by  the  contractor  while 
he  was  engaged  in  the  performance 
of  his  contoact.  Where  it  is  proved  or 
conceded,  in  a  case  belonging  to  this 
category,  that  the  person  employed 
was  an  independent  contractor,  the 
following  consequences  are  pred- 
icable :  • 

1.  Recovery  cannot  be  had  upon  the 
theory  that  the  tort  which  caused  the 
injury  constituted  a  violation  of  one  of 
those  specific  duties  which  are  imposed 
by  the  copimon  law  or  by.  statute  upon 
masters,  with  respect  to  the  safeguard- 
ing of  their  servants." 


*  See,  for  example,  Eaton  v.  Woburn 
(1879)  127  Mass.  270;  Oulighan  v. 
Butler  (1905)  189  Mass.  287,  75  N.  E. 
726;  Norman  v.  Middlesex  &  S.  Trac- 
tion Co.  (1905)  71  N.  J.  L.  652,  60  Atl. 
936.  18  Am.  Neg.  Rep.  549;  Kniceley  v. 
West  Virginia  Midland  R.  Co.  (1908) 
64  W.  Va.  278,  17  L.R.A.(N.S.)  370, 
61  S.  E.  811. 

*  For  cases  in  which  the  employer's 
liability  was  either  afiirmed  or  denied 
with  reference  to  the  consideration 
thus  indicated,  see  the  following: 

United  States.  —  Nyback  v.  Cham- 
pagne Lumber  Co.  (1901)  48  C.  C.  A. 
632,  109  Fed.  732. 

Alabama. — Hubbard  v.  Coffin  (1914) 
191  Ala.  494,  67  So.  697;  Alabama  Fuel 
ft  L  Co.  V.  Smith  (1919)  203  Ala.  70, 
82  So.  30. 


Connecticat.  —  Ennis  v.  Baumann 
Rubber  Co.  (1917)  91  Conn.  425,  99 
Atl.  1031 ;  Nichols  v.  Harvey  Hubbell 
(reported  herewith)  ante,  221. 

Illinois.— Shaw  v.  DorriS'  (1919)  290 
111.  196,  124  N.  E.  796. 

Kentucky. — Keen  v.  Keystone  Cres- 
cent Lumber  Co.  (1909)  —  Ky.  — ,  118 
S.  W.  355. 

Maine.  —  Mayhew  Vi  Sullivan  Min. 
Co.  (1884)  76  Me.  100. 

Michigan. — Lewis  v.  Detroit  Vitri- 
fied Brick  Co.  (1911)  164  Mich.  489, 
129  N.  W.  726. 

New  Yorii. — Horton  v.  Vulcan  Iron 
Works  Co.  (1897)  13  App.  Div.  508,  43 
N.  Y.  Supp.  699,  1  Am.  Neg.  Rep.  495; 
Matthes  v.  Kerrigan  (1886)  21  Jones 
&  S.  431. 

Wisconsin. — Rankel    v.    Buckstaff- 
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2.  If  the  actual  tort-feasor  was  a 
servant  of  the  defendant,  there  is  no 
such  relation  of  coservice  between  the 
plaintiff  and  such  tort-feasor  as  will 
render  the  defense  of  common  employ* 
ment  available. 

3.  The  injured  person  is  not  entitled 
to  enforce  against  the  employer  a  claim 
under  the  provisions  of  a  workmen's 
compensation  act. 

4.  The  injured  person  is  entitled  to 
recover  if  the  negligence  of  the  con- 
tractee  which  caused  the  injury  com- 
plained of  is  of  such  a  nature  that  a 
member  of  the  public  would,  under  the 
circumstances,  be  entitled  to  maintain 
an  action  against  him.' 

(d)  Cases  in  which  a  servant  of  the 
contractee  is  seeking  to  recover  from 
the  contractor  damages  for  injuries  oc- 
casioned by  the  negligence  of  persona 
in  the  service  of  the  latter.  If  in  a 
case  belonging  to  this  category  the 
remedial  rights  of  the  plaintiff  are  de- 
terminable with  reference  to  common- 
law  rules,  the  defense  of  common  em- 
ployment will  constitute  a  bar  to  the 
action,  whenever  the  evidence  shows 
that  the  relationship  between  the  con- 


tractee and  the  contractor  was,  in 
point  of  fact,  that  of  master  and  serv- 
ant, and  consequently  that  the  plaintiff 
and  the  tort-feasors  were  fellow  serv- 
ants.* 

(e)  Cases  in  which  a  servant  of  the 
contractor  is  seeking  to  hold  the  con- 
tractee liable  for  his  wages.  The  gen- 
eral rule  applicable  to  such  cases  is 
that,  in  the  absence  of  some  special 
agreement  for  his  benefit,  or  of  some 
statutory  provision  enlarging  his  com- 
mon-law rights,  a  servant  of  an  inde- 
pendent contractor  cannot  look  to  the 
principal  employer  for  the  payment  of 
his  wages.* 

(f)  Cases  involving  the  question 
whether  the  personal  estate  of  a  de- 
ceased contractee  is  liable  in  respect  of 
the  amount  due  for  work  done  after 
his  death  by  the  contractor.* 

(g)  Cases  involving  the  right  of 
the  contractor  to  recover  compensation 
in  respect  of  a  partial  performance  of 
the  contract  in  question.'' 

(h)  Cases  involving  the  question 
whether  the  contractor  is  entitled  to 
rights  allowed  by  a  statute  regulating 
procedure.' 


Edwards  Co.  (1909)  138  Wis.  442,  20 
L..R.A.(N.S.)  1180,  120  N.  W.  269. 

In  a  recent  case  we  find  the  follow- 
ing remarks:  "The  rule  which  en- 
titles an  employee  to  rely  upon  the  pre- 
vision and  superior  knowledge  of  his 
employer  in  the  matter  of  providing  a 
safe  place  wherein  the  employee  is 
to  do  his  work  is  inapplicable  to 
the  relations  which  subsist  between 
an  independent  contractor  and  the 
person  with  whom  he  contracts.  Ordi- 
narily, the  independent  contractor  is 
expected  to  determine  that  matter  for 
himself;  and,  if  he  chooses  to  work  in 
an  unsafe  place,  when  a  safe  place 
would  be  provided  for  the  asking,  he 
does  so  at  his  own  risk."  Ryland  v. 
Harve  M.  Wheeler  Lumber  Co.  (1920) 
146  La.  787,  84  So.  55.  But  it  is  ques- 
tionable whether  so  broad  a  statement 
is  warrantable,  in  view  of  the  doctrine 
concerning  the  absolute  duty  which  a 
person  in  control  of  fixed  property 
owes  to  invitees. 

*See,  for  example,  Isnard  v.  Edgar 
Zinc  Co.  (1910)  81  Kan.  765,  106  Pac. 
1003. 

*  Miller  v.  Merritt  (1905)  211  Pa. 
127,  60  Atl.  508. 

*  See  §  50  of  the  monograph  append- 


ed to  Chesson  v.  Richmond  Cedar 
Works,  L.R.A.1918F,  p.  79. 

•In  Russell  v.  Buckhout  (1895)  87 
Hun,  46,  34  N.  Y.  Supp.  271,  an  ac- 
tion was  held  to  be  maintainable 
against  an  administrator,  for  reasons 
thus  stated :  'There  was  nothing  'per- 
sonal' in  this  contract  in  suit.  It  was 
a  mere  contract  to  do  certain  work  for 
a  stipulated  price.  The  plaintiffs  were 
not  to  perform  it  personally,  but,  at 
least  in  part,  through  their  workmen. 
^0  relation  of  master  and  servant  ex- 
isted between  the  parties."  Dykman, 
J.,  dissented  on  the  ground  that  the 
contract  was  dissolved  by  the  death  of 
the  contractee  (Lacy  v.  Getman  (1890) 
119  N.  Y.  112,  6  L.R.A.  728,  16  Am. 
St.  Rep.  806,  23  N.  E.  452),  and  that 
the  administratrix  was  liable  only  for 
the  amount  due  when  that  death  oc- 
curred. 

''  For  a  case  turning  upon  this  point, 
see  Homewood  Rice  Land  Syndicate  v. 
Suhs  (1920)  142  Ark.  619,  219  S.  W. 
333 

•in  Berger  v.  Mandel  (1898)  26 
Misc.  766,  54  N.  Y.  Supp.  987,  it  was 
held  that  a  woman  who  was  paid  by 
the  piece  for  labor  performed,  who 
carried  on  her  work  in  a  room  rented 
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(i)  Cases  in  which  it  is  sought  to 
hold  the  contractee  liable  for  the  price 
of  commodities  sold  to  the  person  em- 
ployed.* 

(j)  Cases  in  which  the  contractee 
has  been  compelled  to  pay  damages  for 
an  injury  caused  to  a  third  party  by 
the  negligent  performance  of  the  stipu- 
lated work,  and  is  seeking  to  recover 
an  indemnity  from  the  contractor.**' 

(k)  Cases  in  which  an  action  is 
brought  on  a  policy  insuring  the  con- 
tractee against  damages  which  he  is 
compelled  to  pay  in  respect  of  injuries 
sustained  by  his  "employees."** 

(1)  Cases  in  which  the  question 
whether  the  defendant  was  affected 
with  notice  of  a  certain  fact  is  mate- 
rial." 

(m)  Cases  in  which  the  contractor 
demands  an  accounting  from  the  con- 
tractee.** 

(n)  Cases  in  which  it  i3  sought  to 


hold  the  contractor  liable  in  respect  of 
a  tort  committed  by  himself  or  his 
servants.  In  so  far  as  the  circum- 
stances are  such  as  to  bring  the  case 
wfthin  the  scope  of  the  rule  that  a  serv- 
ant is  liable  for  injuries  caused  by  mis- 
feasance on  his  part,  but  not  for  those 
caused  by  mere  nonfeasance,  the  reme- 
dial rights  of  the  claimant  manifestly 
depend  upon  whether  the  tort-feasor 
was  a  servant  or  an  independent  con- 
tractor.** The  scope  of  the  application 
of  that  rule  is  fully  discussed  in  La- 
batt's  Master  &  Servant,  §§  2586  et  seq. 
That  independent  contractors  are  lia- 
ble in  respect  of  torts  of  all  descrip- 
tions has  never  been  disputed. 

(o)  Cases  in  which  the  action  is 
brought  by  the  contractee  to  recover 
damages  from  a  third  party  for  induc- 
ing the  contractor  to  abandon  his  con- 
tract.** 

(p)  Cases   involving  the  scope  of 


by  her,  and  employed  and  paid  three 
girls  to  assist  her,  at  weekly  wages, 
was  not  an  employee,  but  a  contractor, 
and  hence  was  not  entitled  to  extra 
costs  as  in  an  action  for  wages  (N.  Y. 
Consol.  Act,  §  1424;  Code  Civ.  Proc.  §§ 
3131,  3222),  or  to  an  execution  against 
the  person  of  the  employer  (Code  Civ. 
Proc.  §  3221). 

*See,  for  example,  Scales  v.  First 
State  Bank  (1918)  88  Or.  490, 172  Pac. 
499. 

*'For  a  case  in  which  the  right  to 
an  indemnity  was  denied,  on  the 
ground  that  the  person  employed  was 
an  independent  contractor,  see  Corbin 
V.  American  Mills  (1858)  27  Conn. 
275,  71  Am.  Dec.  63,  13  Am.  Neg.  Cas. 
735. 

**  For  an  instance  of  such  a  case, 
see  Employers  Indemnity  Co.  v.  Kelly 
Coal  Co.  (1913)  156  Ky.  74,  49  L.R.A. 
(N.S.)  850,  160  S.  W.  914,  where  re- 
covery was  allowed  on  the  ground  that 
the  person  employed  was  a  servant, 
not  an  independent  contractor. 

**  For  cases  in  which  notice  was  held 
not  to  be  imputable,  for  the  reason 
that  the  alleged  agent  was  an  inde- 
pendent contractor,  see  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Templeton  (1918) 
210  IIL  App.  377;  Dillon  v.  Sixth  Ave. 
R.  Co.  (1882)  16  Jones  &  S.  (N.  Y.) 
283 

*»See  Lord  v.  Spielmann  (1898)  29 
App.  Div.  292,  51  N.  Y.  Supp.  534. 
•**For  a  case   in  which   an  action 


against  the  defendant  was  held  not  to 
be  maintainable,  because  he  was  a  "de- 
pendent contractor,"  see  Harrington  v. 
Booth   (1916)  252  Pa.  70,  97  Atl.  178. 

In  Charlock  v.  Freel  (1891)  125  N. 
Y.  357,  26  N.  E.  262,  the  court  ob- 
served, arguendo:  "He  [the  contract- 
or] was  not  in  the  employment  or 
under  the  direction  of  the  municipal 
authorities  in  any  such  sense  as  to 
exempt  him  from  a  liability  for  the 
consequences  of  his  negligent  or  un- 
skilful acts,  or  those  of  his  employees." 

In  Scharff  v.  Southern  Illinois 
Constr.  Co.  (1905)  115  Mo.  App.  157, 
92  S.  W.  126,  the  liability  of  the  tort- 
feasor was  affirmed,  because  he  was  an 
independent  contractor. 

In  Tanco  v.  Booth  (1891;  C.  P.)  39 
N.  Y.  S.  R.  82,  15  N.  Y.  Supp.  110, 
persons  operating  a  line  of  steamships 
ostensibly  as  agents  of  the  company  by 
which  they  were  owned,  but  in  fact 
as  general  partners  of  the  firm  by 
which  the  line  was  operated,  were 
held  to  be  independent  contractors  and 
principals,  and  not  merely  servants  of 
the  company,  and  consequently  to  be 
personally  liable  in  replevin  for  their 
refusal  to  deliver  goods  shipped  by  the 
line,  on  demand  by  one  entitled  to 
them. 

**For  a  case  in  which  the  right  to 
maintain  such  an  action  was  denied  on 
the  ground  that  the  person  employed 
was  a  "contractor,"  not  a  servant,  see 
Barron  v.  Collins  (1873)  49  Ga.  580. 
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statutes.  Numerous  decisions  pro- 
ceed upon  the  theory  that  the  statutes 
in  question  had  relation  only  to  serv- 
ants, and  by  consequence  were  not  ap- 
plicable to  independent  contractors. 

//.  independent    contractors    diatln- 
auMied  from  aervants  and  agents. 

a.  General  discussion  of  the  subject. 

i  14.  Distinction    tetween    independent 
contractors  and  servants. 

As  stated  in  §  6,  supra,  a  person  em- 
ployed to  perform  work  is  deemed  to  be 
a  servant  or  an  independent  contractor, 
according  as  he  is  or  is  not  under  the 
control  of  the  employer  in  respect  of 
the  details  of  the  stipulated  work.*  On 
the  one  hand,  the  independence  of  the 
contract  is  negatived,  if  it  appears  that 
this  right  was  reserved  by  the  employ- 
er. On  the  other  hand,  such  independ- 
ence is  inferable,  where  the  evidence 
shows  that  the  party  entitled  to  exer- 
cise this  right  was  the  person  em- 
ployed, and  not  the  employer. 


f  IS.  2N«tf nctton  1>etu>€en  independent 
nnntractors  and  agents;  subject  con- 
sidered with  reference  to  the  Mnglish 
decisions. 

In  a  case  which  turned  upon  the 
question  whether  the  defendant  was  a 
"servant,"  within  the  meaning  of  an 
embezzlement  act,  Bramwell,  B.,  re- 
marked :  "It  seems  to  me  that  the  dif- 
ference between  the  relations  of  master 
and  servant,  and  of  principal  and  agent, 
is  this:  A  principal  has  the  right  to 
direct  what  the  agent  has  to  do,  but  a 
master  has  not  only  that  right,  but 
also  the  right  to  say  how  it  is  to  be 
done."*  Under  the  theory  reflected  in 
this  statement,  the  absence  of  a  right 
on  the  employer's  part  to  control  the 
details  of  the  stipulated  work  is  treated 
as  the  characteristic  feature  of  the  re- 
lation of  principal  and  agent.  Such  a 
theory  manifestly  involves  the  corol- 
lary that  the  employer's  possession  or 
nonpossession  of  that  right  cannot  be 
employed  as  a  criterion  for  the  purpose 


*The  following  statements,  made 
elsewhere  by  the  present  writer,  have 
been  judicially  approved: 

"Where  one  person  is  employed  to  do 
certain  work  for  another,  who,  under 
the  express  or  implied  terms  of  the 
agreement  between  them,  is  to  have 
the  right  of  exercising  control  over 
the  perfoimance  of  the  work,  to  the 
extent  of  prescribing  the  manner  in 
which  it  shall  be  executed,  the  employ- 
er is  a  master,  and  the  person  em- 
ployed is  his  servant."  Labatt,  Mast. 
&  S.  §  2— quoted  in  Callahan  Constr. 
Co.  V.  Rayburn  (1915)  110  Miss.  107, 
69  So.  669. 

"The  accepted  doctrine  is  that,  in 
cases  where  the  essential  object  of  an 
agreement  is  the  performance  of  work, 
the  relation  of  master  and  servant  will 
not  be  predicated,  as  between  the  party 
for  whose  benefit  the  work  is  to  be 
done  and  the  party  who  is  to  do  the 
work,  unless  the  former  has  retained 
the  right  to  exercise  control  over  the 
latter  in  respect  to  the  manner  in 
which  the  work  is  to  be  executed." 
Labatt,  Mast.  &  S.  §  64  —  quoted  in 
Embler  v.  Gloucester  Lumber  Co. 
(1914)    167  N.  C.  457,  83  S.  E.  740; 

LUTENEACHER        V.         MiTCHELL-BORNE 

(TONSTB.  Co.  (reported  herewith)  ante, 
206. 

The  distinction  between  a  servant 
and  an  independent  contractor  may 


also  be  expresed  by  phraseology  simi- 
lar to  that  used  in  the  defining 
formule  which  are  tabulated  in  §  2, 
supra.  "One  who  represents  and  car- 
ries out  the  will  of  the  master  in  the 
prosecution  of  the  work,  not  only  as 
to  the  result  to  be  accomplished,  but 
also  as  to  the  means  to  be  employed, 
is  a  servant,  and  not  an  independent 
contractor."  Clinton  Min.  Co,  v.  Brad- 
ford (1917)  200  Ala.  308.  76  So.  74. 

1  Reg.  V.  Walker  (1858)  27  L.  J.  Mag. 
Cas.  N.  S.  (Eng.)  208.  These  words 
are  not  found  in  the  other  reports  of 
the  case ;  but,  as  they  embody  the  doc- 
trine applied  in  the  decision  itself, 
they  may  be  taken  as  being  expres- 
sive of  the  views  of  the  whole  court. 
The  evidence  presented  was  as  fol- 
lows: The  prosecutors  were  manure 
manufacturers.  The  prisoner  kept  a 
refreshment  house  at  B.,  and  the  pros- 
ecutors, while  he  was  so  doing,  en- 
gaged him  to  get  orders  for  the 
manure,  on  which  orders  they  supplied 
it  from  the  stores.  The  prisoner  was 
to  collect  the  money,  and  to  pay  it 
at  once  to  them;  he  was  also  to  send 
them  weekly  accounts,  showing  what 
he  had  sold  and  what  he  had  received. 
He  was  to  be  paid  by  a  commission. 
It  did  not  appear  that  he  had  under- 
taken to  give  any  definite  quantity  of 
time  or  labor  to  the  business,  but  he 
was  to  act  in  a  particular  district; 
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of  distinguishing  an  agent  from  an  in- 
dependent contractor.' 

That  the  English  courts,   although 
they  have  not,  so  far  as  the  writer  is 


aware,  explicitly  recognized  tjiis  logic- 
al situation,  have  in  effect  assumed  its 
existence,  is  apparent  from  the  cases  in 
which  they  have  treated  the  general 


and  in  the  printed  forms  given  to  him, 
on  which  to  make  his  returns,  he  was 
called  agent  for  the  B.  district.  The 
evidence  of  the  prosecutor  was:  "He 
was  to  go  through  the  county,  and 
see  the  farmers  and  get  orders;  he 
was  to  be  continually,  during  the  sea- 
son, among  the  farmers."  After  a 
certain  date  the  following  alteration 
took  place  in  the  mode  of  dealing,  viz. : 
In  place  of  the  prosecutors  supplying 
customers  on  the  prisoner's  orders, 
they  sent  large  quantities  of  manure  to 
stores  at  B.,  of  which  they  paid  the 
rent.  These  stores  were  under  the 
prisoner's  control,  and  from  them  he 
supplied  the  customers  Whose  orders 
he  obtained.  This  mode  of  transact- 
ing the  business  partly  existed  before, 
and  it  did  not  appear  but  what  the 
first  mode,  or  the  mixed  mode,  might 
have  been  resorted  to  by  the  prose- 
cutors, if  they  found  it  convenient; 
the  relations  between  the  parties, 
evinced  as  above,  continued  for  some 
time,  when  the  following  took  place: 
A  proposal  was  made  to  a  guaranty 
society  to  insure  the^  prosecutors  in 
respect  of  their  connection  with  the 
prisoner.  This  proposal  was  signed 
by  him.  It  was  on  a  printed  form,  is- 
sued by  the  society,  and  contained  a 
notice  that  some  amount  of  salary 
must  be  payable,  or  the  society  would 
not  insure.  The  proposal,  signed  by 
the  prisoner,  stated  that  his  salary 
was  £1  a  year,  besides  commission, 
which  was  stated  to  be  estimated  at 
£66  per  anpum.  The  prosecutors 
swore  that  at  this  time  they  agreed  to 
give  the  prisoner  a  salary  of  £1  a 
year.  The  prisoner  was  allowed  to 
get  in  arrear;  that  is  to  say,  he  re- 
tained in  his  hands  money  he  ac- 
knowledged he  had  received,  and  was 
treated  by  the  prosecutors  as  a  debtor 
in  respect  of  it.  The  alleged  embez- 
zlement consisted  in  this:  that  he 
fraudulently  returned  the  names  of 
three  persons  as  having  had  manure 
without  paying  for  it,  when,  in  fact, 
he  had  received  the  sums  from  them. 
Held,  that  the  conviction  could  not  be 
sustained,  as  the  evidence  rather  led 
to  the  conclusion  that  the  relation  be- 
tween the  parties  was  that  of  prin- 
cipal and  agent. 

If  the  full  measure  of  control,  which 
is  the  diagnostic  mark  of  the  relation- 


ship of  master  and  servant,  was,  as  a 
matter  of  fact,  exercised  over  him, — 
and  this  is  primarily  a  question  for 
the  jury, — a  commercial  traveler,  even 
though  he  is  paid  by  commission,  is  a 
"servant"  within  the  meaning  of  the 
embezzlement  statutes.  Reg.  v.  Tite 
(1861)  Leigh  &  C.  C.  C.  (Eng.)  29, 
80  L.  J.  Mag.  Cas.  N.  S.  142,  7  Jur. 
N.  S.  556,  4  L.  T.  N.  S.  259,  9  Week. 
Rep.  554,  8  Cox,  C.  C.  458;  Reg.  v. 
May  (1861)  Leigh  &  C.  C.  C.  (Eng.) 
18,  80  L.  J.  Mag.  Cas.  N.  S.  81,  7  Jur. 
N.  S.  147,  3  L.  T.  N.  S.  680,  9  Week. 
Rep.  256,  8  Cox,  C.  G.  421;  Reg.  v. 
Bailey  (1871)  12  Cox,  C.  C.  (Eng.) 
56,  24  L.  T.  N.  S.  477. 

In  Rex  V.  Carr  (1811)  Russ.  &  R. 
C.  C.  (Eng.)  198,  a  person  employed 
upon  commission  to  travel  for  orders, 
and  to  collect  debts,  was  held  to  be  a 
"clerk"  within  89  Geo.  III.  chap.  85, 
although  he  was  employed  by  many 
different  houses  in  each  journey,  and 
paid  his  own  expenses  out  of  his  com- 
mission on  each  journey,  and  did  not 
live  with  any  of  his  employers,  or  act 
in  any  of  their  countinghouses. 

In  Reg.  V.  Hughes  (1846)  2  Cox,  C. 
G.  (Eng.)  104,  it  was  held  that  a  jury 
would  be  justified  in  finding  that  a 
person,  who,  upon  his  representing  to 
the  prosecutor  that  he  had  a  little 
spare  time  which  he  would  like  to  oc- 
cupy in  collecting  debts,  was  engaged 
to  do  such  work,  was  a  "servant"  with- 
in the  meaning  of  the  Embezzlement 
Act  7  &  8  Geo.  IV. 

For  cases  in  which  a  person  collect- 
ing parish  rates  on  a  commission  foot- 
ing was  held  to  be  a  "servant,"  see 
King  V.  Ward  (1819)  Gow.  N.  P. 
(Eng.)  168;  Reg.  v.  Callaghan  (1837) 
8  Car.  &  P.  (Eng.)  154. 

A  bare  authority  to  get  orders  and 
collect  moneys  on  commission  does  not 
constitute  a  "clerk"  or  "servant,"  with- 
in the  meaning  of  the  New  Zealand 
Larceny  Act  1867.  Reg.  v.  Clifford, 
3  New  Zealand  J.  R.  N.  S.  S.  C.  51. 

*The  language  used  by  Bramwell, 
B.,  was  apparently  overlooked  by  Mr. 
Bowditch,  when  he  framed  the  state- 
ment that  "the  difference  between  an 
agent  and  an  independent  contractor 
is  that  an  agent  undertakes  to  act,  in 
the  matter  of  the  agency,  subject  to 
the  directions  and  control  of  his  em- 
ployer, whereas  an  independent  con- 
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rale  concerning  the  responsibility  of  a 
principal  for  the.  torts  of  his  agent  as 
being  applicable  in  respect  of  various 
classes  of  agents,  who,  in  the  discharge 
of  the  functions  intrusted  to  them,  are 
manifestly  no  less  free  frbm  control  as 
regards  details  than  independent  con- 
tractors. Thus,  the  rule  has  been  held 
controlling  with  regard  to  an  attorney 
at  law,*  and  it  is  noteworthy  that,  in 
one  instance,  the  status  of  such  an 
agent  was  expressly  distinguished  from 
that  of   an  independent   contractor.* 


So,  also,  it  has  been  held  that  a  princi- 
pal is  liable  for  the  fraud  of  a  factor 
beyond  the  sea,*  and  of  a  house  agent  ;* 
and  that  a  bank,  which  undertakes  to 
procure  for  a  customer  the  collection  of 
commercial  paper  in  a  city  other  than 
the  one  in  which  it  Is  received,  is 
chargeable  with  any  loss  that  may  be 
occasioned  by  the  negligence  of  the 
party  employed  to  make  the  collection.^ 
It  is  observable  however,  that  the  de- 
cisions referred  to  appear,  in  so  far  as 
they  exemplify  the  liability  of  princi- 


tractor  does  not,  but  contracts  to  per- 
form certain  specified  work,  or  to 
produce  certain  specified  results,  the 
manner  and  means  of  production  be- 
ing left  to  his  discretion,  except  so  far 
as  they  are  specified  by  the  contract." 
Law  of  Agency,  p.  3,  note  (a) ;  Enc. 
Laws  of  England,  sub  voc.  Principal 

6  Agent,  p.  SS8.  This  assertion  may 
be  correct  as  regards  some  classes  of 
agents ;  but  it  is  clear  that  others,  such 
as  attorneys  at  law,  factors,  brokers, 
and  auctioneers,  ordinarily  possess 
quite  as  much  liberty  of  action  in  re- 
spect of  "manner  and  means  of  per- 
formance" as  is  accorded  to  independ- 
ent contractors. 

'Barker  v.  Braham  (1778)  2  W.  Bl. 
866,  96  Eng.  Reprint,  510,  3  Wils.  368; 
Bates  V.  Pilling  (1826)  6  Barn.  &  C. 
38,  108  Eng.  Reprint,  367,  9  Dowl.  & 
R.  44,  5  L.  J.  K.  B.  40;  Jarmain  v. 
Hooper  (1843)  6  Mann.  &  G.  827,  134 
Eng.  Reprint,  1126,  1  Dowl.  &  L.  769, 

7  Scott,  N.  R.  663,  13  L.  J.  C.  P.  N. 
S.  63,  8  Jur.  127;  Smith  v.  Keal 
(1882)  9  L.  R.  Q.  B.  Div.  (Eng.)  840, 
47  L.  T.  N.  S.  142,  81  Week.  Rep. 
76. 

As  to  the  liability  of  a  principal  for 
the  acts  of  a  law  agent,  see  Bumes  v. 
Pennell  (1849)  2  H.  L.  Cas.  497,  9 
Eng.  Reprint,  1187. 

*In  Collett  V.  Foster  (1857)  2 
Hurlst.  &  N.  856,  157  Eng.  Reprint, 
149,  Pollock,  C.  B.,  remarked :  "I  think 
there  is  a  great  distinction  between 
employing  an  attorney  who  represents 
the  parties  in  a  suit,  and  employing  a 
contractor  to  do  work,  such  as  build- 
ing a  house.  In  the  latter  case  the 
employer  is  not  liable  for  the  acts  of 
the  contractor;  the  contractor  is  re- 
sponsible, and  the  employer  is  not; 
but  it  certainly  has  always  been  held 
— and  I  am  not  aware  that  in  any  text- 
book, or  in  any  case,  there  will  be 
found  a  single  exception  to  the  rule — 
that  a  person  is  liable  for  the  acts  of 


his  attorney  in  the  conduct  of  a  suit 
at  law,  brought  under  his  authority. 
He  gives  to  the  attorney  the  right  to 
represent  him,  and  he  is  responsible 
for  whatever  the  attorney  does." 

•Holt,  Ch.  J.,  in  Hern  v.  Nichols 
(1707)  1  Salk.  289,  91  Eng.  Reprint, 
256. 

From  the  historical  point  of  view, 
it  is  not  undeserving  of  notice  that  in 
Bush  V.  Steinman  (1799)  1  Bos.  &  P. 
404,  126  Eng.  Reprint,  978,  this  case 
was  cited  by  Heath,  J.,  as  a  precedent 
for  the  doctrine  that  an  employer  is 
answerable  for  the  torts  of  an  inde- 
pendent contractor.  For  a  detailed 
analysis  of  this  case,  see  §  12  of  the 
monograph  appended  to  Press  v. 
Penny  18  A.L.R.  821. 

•See  Cornfoot  v.  Fowke  (1840)  6 
Mees.  &  W.  373,  151  Eng.  Reprint,  466. 
9  L.  J.  Exch.  N.  S.  297,  4  Jur.  919; 
Wilson  V.  Fuller  (1843)  3  Q.  B.  68, 114 
Eng.  Reprint.  432,  3  Gale  &  D.  670. 
In  both  of  these  cases  the  liability  of 
the  defendant  was  denied  for  special 
reasons,  not  germane  to  the  matter 
now  under  discussion. 

'Van  Wart  v.  Woollfey  (1824)v  8 
Barn.  &  C.  439,  107  Eng.  Reprint,  797, 

5  Dowl.  &  R.  374,  Ryan  &  M.  4,  3  L.  J. 
K.  B.  61;  Mackersy  v.  Ramsays  (1843) 
9  Clark  &  F.  819,  8  Eng.  Reprint,  628, 
3  Eng.  Rul.  Cas.  763. 

Compare  the  cases  which  proceed 
upon  the  doctrine  that  there  is  no  priv- 
ity of  contract  between  a  client  of  a 
country  attorney  and  the  London  agent 
of  the  latter.  See  Gray  v.  Kirby  (1834) 
2  Dowl.  P.  C.  (Eng.)  601;  Robbins  v. 
Fennell  (1847)  11  Q.  B.  248,  116  Eng. 
Reprint,  468,  17  L.  J.  Q.  B.  N.  S.  77, 
12  Jur.  N.  S.  157;  Cobb  v.  Becke  (1845) 

6  Q.  B.  930,  115  Eng.  Reprint,  350,  14 
L.  J.  Q.  B.  N.  S.  108,  9  Jur.  439. 

The  American  decisions  as  to  the  li- 
ability of  the  receiving  bank  are  con- 
flicting.   See  §  18,  infra. 
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pals  for  the  acts  of  agrents  not  under 
their  control  in  respect  of  details,  to  be 
essentially  inconsistent  with  a  recent 
case  in  which  it  was  held  that  the  negli- 
gence of  an  auctioneer  was  not  impu- 
table to  his  employer.*  As  the  ground 
upon  which  this  decision  proceeded 
was  that  an  auctioneer  belongs  to  the 
category  of  independent  contractors,  it 
supports  even  more  definitely  than  the 
other  cases  mentioned  the  statement, 
made  above,  that  the  circumstance  of 
freedom  from  control  is  not  regarded 
by  the  English  courts  as  an  element 
with  reference  to  which  a  differentia- 
tion between  agents  and  independent 
contractors  can  be  effected.  But  it 
seems  to  be  essentially  inconsistent 
with  those  cases,  in  so  far  as  it  may  be 
supposed  to  rest  upon  the  broad  theory 
that  a  principal  is  not  responsible  for 
the  acts  of  an  agent  who  is  free  from 
control  as  respects  the  manner  in  which 
he  performs  the  stipulated  services. 
For  this  reason  its  soundness  as  a  prec- 
edent, with  regard  to  the  immunity  of 
a  principal  under  such  circumstances 
as  those  involved,  is  open  to  question. 
The  only  authority  cited  by  the  court 
was  a  case  which  turned  upon  the  na- 
ture of  the  relationship  created  by  the 
contract  of  a  stevedore  for  the  unload- 
ing of  a  ship;  and,  according  to  ordi- 
nary usage,  the  designation  of  "inde- 
pendent contractor"  is  applicable  to  a 


person  engaged  for-  such  work,  when- 
ever he  is,  in  point  of  fact,  free  from 
the  control  of  his  employer  in  respect 
of  the  manner  in  which  it  is  to  be  per- 
formed. Such  a  case,  it  is  submitted, 
was  not  in  point.  On  the  other  hand, 
the  attention  of  the  court  was  not — so 
far,  at  least,  as  the  report  shows — di- 
rected to  any  of  the  cases  in  which  the 
liability  of  principals  for  the  torts  of 
agents,  who,  in  respect  of  their  free- 
dom of  control,  belong  to  the  same  gen- 
eral category  as  auctioneers,  has  been 
affirmed. 

i  10.  Suhject  considered  with  reference 
to  the  general  atatements  of  American 
judges. 

The  views  of  Bramwell,  B.,  concern- 
ing the  ground  upon  which  a  servant  is 
to  be  distinguished  from  an  agent,  and 
the  difficulties  which  it  raises  with  re- 
spect to  the  segregation  of  the  cate- 
gories of  agents  and  of  independent 
contractors,  have  not,  so  far  as  is 
known  to  the  present  writer,  engaged 
the  attention  of  any  court  in  the 
United  States.  The  theory  reflected  in 
the  language  used  in  many  of  the 
American  cases  in  which  those  cate- 
gories have  been  explicitly  differenti- 
ated seems  to  be  that  the  person  em- 
ployed is  to  be  regarded  as  an  agent,  or 
an  independent  contractor,  according  as 
he  is  subject  to,  or  free  from,  the  con- 


•  Walker  v.  Crabb  (1916;  Q.  B.  D.) 
83  Times  L.  R.  (Eng.)  119.  There  the 
auctioneer  in  question  had  been  em- 
ployed to  hold  a  sale  of  horses  in  the 
defendant's  yard.  The  plaintiff,  who 
attended  the  sale,  was  kicked  by  one 
of  the  horses, .in  consequence,  as  he 
alleged,  of  the  negligence  of  the 
auctioneer  in  running  the  horses  up 
and  down  in  too  narrow  a  space.  In  the 
summary  of  the  judgment  of  Atkin, 
J.,  he  is  reported  to  have  said:  The 
position  of  an  auctioneer  was  that  he 
was  a  "skilled  agent  of  the  person  who 
employed  him,  and  he  was  given  com- 
plete control  of  the  operations  by  the 
owner  of  the  goods.  The  owner  .  .  . 
retained  no  control  over  the  action  of 
the  auctioneer,  who  was  not  his  serv- 
ant. It  would  be  a  remarkable  posi- 
tion, if,  in  such  circumstances,  the 
owner  were  responsible  for  the  neg- 
ligence of  the  auctioneer.  Murray  v. 
Currie  (1870)  L.  R.  6  C.  P.  (Eng.)  24, 


40  L.  J.  C.  P.  N.  S.  26,  28  L.  T.  N.  S. 
567,  19  Week.  Rep.  104,  laid  down  the 
correct  principle.  .  .  .  There  was 
a  complete  delegation  in  respect  of 
control  of  the  chattels,  to  the  auc- 
tioneer, who  came  within  the  category 
of  independent  contractors." 

In  McDonald  v.  Dickinson  (1897)  24 
Ont.  App.  Rep.  31,  where  an  action 
against  two  of  the  members  of  a  town- 
ship council,  who  had  been  appointed 
a  committee  to  rebuild  a  culvert,  and 
against  a  man  whom  they  had  em- 
ployed as  overseer,  was  held  not  to  be 
maintainable  for  the  reason  that  they 
were  servants,  one  of  the  points  unsuc- 
cessfully submitted  was  that  the  de- 
fendants were  independent  contrac- 
tors. The  overseer  was  doubtless  a 
servant,  but  it  is  difficult  to  see  upon 
what  principle  the  members  of  a  com- 
mittee of  this  sort  can  be  regarded 
as  occupying  any  other  position  than 
that  of  agents.    The  circumstances  in- 
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trol  of  the  empioyet  with  respect  to  the 
details  of  his  work.*  Under  this  theory, 
the  categwies  of  "servant"  and  "agent" 


become  coextensive — so  far,  that  is  to 
say,  as  their  equivalence  is  determina- 
ble   by    the    nature    of   the    control 


volved  were  essentially  different  from 
those  presented  in  the  cases  cited  in 
§  16,  note  3,  infra. 

iJn  United  States  v.  Driscoll  (1877) 
96  U.  Sw  421,  24  L.  ed.  847,  it  was  de- 
clared that  a  stipulation  in  the  con- 
tract under  review,  subjecting  the  per- 
son employed  to  a  penalty  for  every 
day  that  he  was  in  default  as  regards 
the  performance  of  his  contract,  was 
"incongruous  with  the  idea  of  the  per- 
son employed  being  an  agent,  and  not 
a  contractor." 

In  Arthur  v.  Texas  &  P.  R.  Co. 
(1905)  71  C.  C.  A.  891,  189  Fed.  127, 
where  a  cotton  compress  company  was 
held  to  be  an  independent  contractor, 
it  was  remarked  that  "the  doctrine  of 
respondeat  superior  rests  upon  the 
right  and  duty  of  the  principal  to  di- 
rect and  control  the  conduct  and  ac- 
tion of  the  imputed  agent."  But  it  is 
obvious,  from  the  following  passage 
of  the  opinion,  that  the  distinction 
which  the  court  really  had  in  mind 
was  that  which  exists  between  serv- 
ants and  independent  contractors: 
"Where  the  party  sought  to  be  held 
responsible  as  master  for  the  negli- 
gence of  the  servant  is  without  the 
authority  to  direct  the  time  and  man- 
ner of  doing  the  work,  or  to  select  or 
direct  the  employees  engaged  therein, 
the  doctrine  of  respondeat  superior 
has  no  application.  In  short,  to  fix 
this  obligation  of  accountability  upon 
the  party  as  master,  he  must  have  the 
right  to  direct  the  manner  in  which 
the  business  shall  be  done;  'not  only 
shall  be  done,  but  how  it  shall  be 
done.'" 

In  Fiske  v.  Framingham  Mfg.  Co. 
(1833)  14  Pick.  (Mass.)  493,  the  ex- 
pressions "agent"  and  "servant"  are 
used  interchangeably  in  the  opinion-. 

In  Dehnonico  v.  New  York  (1848)  1 
Sandf.  (N.  Y.)  222,  the  term  "agent" 
is  applied  to  a  person  engaged  under 
a  contract  which  subjected  him  com- 
pletely to  the  control  of  his  employer. 

In  Arnold  v.  State  (1914)  163  App. 
Div.  253,  .148  N.  Y.  Supp.  479,  the  fact 
that  the  tort-feasor  had  not  "absolute 
control"  of  the  work  was  adverted  to 
as  one  which  showed  that  he  was  an 
"(»gent." 

In  Barclay  t.  Paget  Sound  Lumber 

Co.    (190S)   48  Wash.  241,   16   L.R.A. 

(N.S.)    140,  98  Pac.  480,  where  the 

person  employed  was  denied  to  be  an 

19  A.L.R.— 17. 


independent  contractor,  he  was  de- 
clared to  be  an  "agent,"  because  the 
employer  had  "retained  control  as  to 
the  manner  and  mode  of  doing  the 
work." 

In  Solberg  v.  Schlosaer  (1910)  20 
N.  D.  307,  30  L.R.A.(N.S.)  1111,  127 
N.  W.  91,  the  court  stated  its  conclu- 
sion as  follows:  "It  clearly  appears 
that  the  relation  of  principal  and 
agent  did  not  exist  between  the  de- 
fendant and  the  drainage  board  by 
virtue  of  the  contract.  A  reading  of 
that  contract  shows  that  the  defendant 
independently  contracted  to  dig  the 
drain  in  accordance  with  plans  and 
specifications  which  were  made  a  part 
of  the  contract.  The  drainage  board 
exercised  no  control  or  supervision 
over  the  work,  or  over  the*  defendant 
while  engaged  in  doing  the  work." 

"If  the  proprietor  retains  for  him- 
self, or  for  his  agent  (e.  g.,  architect 
and  superintendent),  a  general  con- 
trol over  the  work,  not  only  with  ref- 
erence to  results,  but  also  with  refer- 
ence to  methods  of  procedure,  then 
the  contractor  is  deemed  the  mere 
agent  or  servant  of  the  proprietor." 
Harmon  v.  Ferguson  Contracting  Co. 
(1912)  159  N.  C.  22,  74  S.  E.  682. 

"If  such  right  [i.  e.,  to  control  de- 
tails] remains  in  the  employer,  wheth- 
er exercised  or  not,  the  relation  will 
be  held,  in  the  absence  of  other  con- 
trolling circumstances,  to  be  that  of 
master  and  servant,  or  principal  and 
agent,  and  not  of  employer  and  inde- 
pendent contractor."  Madix  v.  Hoch- 
greve  Brewing  Co.  (1913)  164  Wis. 
448,  143  N.  W.  189. 

See  also  Standard  Oil  Co.  v.  Parkin- 
son (1907)  82  C.  C.  A.  29,  152  Fed. '681 
(sales  "agent"  held  to  be  "servant," 
not  "independent  contractor") ;  Mar- 
tin V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(1892)  55  Ark.  510,  19  S.  W.  314  (lay- 
ing it  down  that,  where  the  person  em- 
ployed is  an  independent  contractor, 
"no  relation  of  principal  and  agent,  or 
master  and  servant,  arises")  ;  Parrott 
V.  Chicago  G.  W.  R.  Co.  (1906)  127 
Iowa,  419,  108  N.  W.  352  (independent 
contractor  differentiated  from  "serv- 
ant or  agent") ;  Good  v.  Johnson 
(1907)  38  Colo.  440,  8  L.R.A.(N.S.) 
896,  88  Pac.  489  (relationship  of 
"agency,  or  master  and  servant,"  con- 
stituted by  provision  giving  the  em- 
ployee control  of  the  work) ;  Corbin  v. 
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exercised  by  the  employer.  Such  a  con- 
ception, however,  is  plainly  inappro- 
priate, so  far  as  regards  cases  in  which 


the  agent  was  ndt  subjected  to  the 
principal's  control  in  respect  of  the  de- 
tails of  his  work.    See  §  18,  infra. 


American  Mills  (1868)  27  Conn.  275, 
71  Am.  Dec.  63,  13  Am.  Neg.  Caa.  735 
(persons  employed  not  "servant  or 
agent") ;  Wright  v.  Goldheim  (1918) 
184  Iowa,  1041,  169  N.  W.  343  (term 
"agent"  used .  as  synonym  of  "serv- 
ant") ;  LXJTENBACHEB  V.  MlTCHEIX- 
BORNE  CONSTR.  Ck).  (reported  here- 
with) ante,  206  (person  employed  not 
an  "agent") ;  Uppington  v.  New  York 
(1901)  165  N.  Y.  222,  53  L.R.A.  550, 
59  N,  E.  91,  9  Am.  Neg.  Rep,  115  (per- 
sons employed  to  construct  sewer  held 
not  to  be  "servants  or  agents"  of  the 
employer) ;  Omaha  Bridge  &  Termi- 
nal R.  Co.  v.  Hargadine  (1904)  6  Neb. 
(Unof.)  -418,  98  N.  W.  1071  (held  er- 
ror, in  view  of  the  terms  of  the  con- 
tract, to  instruct  the  jury  that  it  creat- 
ed the  reltttionship  "of  principal  and 
agent,"  or  "master  and  servant") ; 
Lewis  V.  National  Cash  Register  Co. 
(1913)  84  N.  J.  L.  598,  86  Atl.  345 
(sales  "agent"  held  to  be  "servant," 
not  "independent  contractor")  ;  Kirby 
V.  Lackawanna  Steel  Co.  (1905)  109 
App.  Div.  334,  95  N.  Y.  Supp.  833  (en- 
gineering company  occupied  position, 
not  of  "agent  or  servant,"  but  of  in- 
dependent contractor) ;  Gay  v.  Roa- 
noke R.  &  Lumber  Co.  (1908)  148  N.  C. 
336,  62  S.  E.  436  (in  the  opinion^  "in- 
dependent contracter"  is  contrasted 
sometimes  with  "agent,"  sometimes 
with  "servant") ;  Chas.  T.  Derr  Constr. 
Co.  V.  Gelruth  (1911)  29  Okla.  538, 120 
Pac.  253  (person  employed  described 
as  "agent"  of  municipal  corporation 
under  whose  control  he  was  proved  to 
be) ;  Oklahoma  City  Constr.  Co.  v. 
Peppard  (1914)  43  Okla.  121.  140  Pac 
1084  (employer  reserving  "power  to 
direct  what  shall  be  done,  and  how  it 
shall  be  done,  is  principal  or  master")  ; 
Giaconi  v.  Astoria  (1911)  60  Or.  12, 
37  L.R.A.(N.S.)  1150,  113  Pac.  855, 118 
Pac.  180  (contractor  held  not  to  be 
"agent"  of  city,  as  he  alone  had 
charge  of  the  improvement  in  ques- 
tion);  Miller  v.  Merritt  (1905)  211 
Pa.  127,  60  Atl.  508  (question  for  de- 
termination was  stated  to  be  whether 
the  person  employed  was  an  "agent," 
while  the  conclusion  finally  reached 
was  that  he  was  not  a  "servant") ; 
Louisville  &  N.  R.  (Do.  v.  Cheatham 
(1907)  118  Tenn.  160,  100  S.  W.  902 
(work  done  by  A.  and  C.  "as  contrac- 
tors, and  not  as  agents  and  servants") . 
In  Ziebell  v.   Eclipse   Lumber  Co. 


(1903)  33  Wash.  591,  74  Pac.  680.  15 
Am.  Neg.  Rep.  457,  the  fact  that  no 
control  was  exercised  over  the  tort- 
feasor seems  to  have  been  the  ground 
upon  which  he  was  held  to  have  been 
an  "independent  contractor,"  and  not 
an  "agent."  But  the  opinion  is  not 
clear  with  regard  to  this  point. 

In  Curry  v.  Addoms  (1915)  166  App. 
Div.  438,  151  N.  Y.  Supp.  1017,  rehear- 
ing denied  in  (1915)  168  App.  Div. 
925,  152  N.  Y.  Supp.  1106,  where  the 
complaint  was  held  to  have  been  prop- 
erly dismissed  in  an  action  which  a 
woman,  whom  the  janitress  of  two  of 
defendant's  houses  had,  without  his 
knowledge,  hired  as  an  assistant,  had 
brought  to  recover  damages  for  an  in- 
jury caused  by  a  defective  flight  of 
steps,  one  of  the  grounds  of  the  de- 
cision was  that  the  janitress  was  not 
the  defendant's  "authorized  agent,  or 
contractor,"  there  being  no  evidence 
from  which  it  could  be  inferred  that 
she  had  "express  or  apparent  authori- 
ty to  employ  the  plaintiff,  so  as  to  im- 
pose upon  the  defendant  a  duty  con- 
cerning her  in  the  matter  of  the  steps. 
If  the  plaintiff  employed  someone  to 
help  her,  it  was  her  own  affair."  The 
use  of  the  term  "contractor,"  in  this 
connection,  seems  to  be  somewhat  in- 
apposite, to  say  the  least — especially 
in  view  of  the  fact  that  another  con- 
tention, rejected  by  the  court,  was  that 
the  janitress  was  not  an  "independent 
contractor"  within  the  meaning  of  § 
200  of  the  Labor  Law,  but  merely  a 
"servant." 

In  Horan  v.  Strachan  (1890)  86  Ga. 
408,  22  Am.  St.  Rep.  471,  12  S.  E.  678, 
it  was  contended  that  Strachan  & 
Company,  who  had  entered  into  a 
contract  with  the  captain  of  a  vessel 
to  extinguish  a  fire  which  had  broken 
out  upon  it,  and  to  do  anything  else 
that  might  be  required  for  its  protec- 
tion, were  simply  agents  of  the  owner 
of  the  vessel,  and  consequently  might 
be  discharged  at  any  time,  at  his  op- 
tion. But  the  court  said  that  '1:hey 
were  employed  to  do  a  particular 
thing,  and  were  contractors,  instead 
of  agents,  in  the  general  understand- 
ing of  agency."  They  y^ere  also  de- 
clared to  be  "contractors,  servants,  or 
hirelings  of  the  plaintiff,  to  do  this 
particular  job."  "The  phraseology  here 
used  can  scarcely  be  conmiended  either 
for  accuracy  or  for  precision. 
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$17.  Suhjeet  ettnatdetvd  with  re/eroNO* 
Co  the  aetual  purport  of  varUma  Afnet' 
<oan  deeMona. 

In  all  the  cases  involving  the  charac- 
ter of  the  relationship  existingr  between 
the  employers  and  persons  belonging  to 
the  following  categories,  the  rights  and 
liabilities  of  the  parties  were  deter- 
mined with  reference  to  the  question 
whether  the  contract  under  review  in- 
vested the  employers  with  the  right  of 
controlling  the  details  of  the  stipulated 
work. 

(a)  Architects.    So  far  as  regards 
the   performance    of    his    supervisory 


functions  with  respect  to  a  building  un- 
der construction,  an  architect  ordinari- 
ly acts  in  the  capacity  of  an  agent  of 
the  employer. 

(b)  Persons  employed  to  discharge 
supervisory  functions  with  regard  to 
the  construction  of  buildings.^  ( 

'(c)  Persons  employed  to  discharge 
supervisory  functions  in  respect  of 
work  in  manufacturing  or  other 
plants.* 

(d)  Persons  employed  under  con- 
tracts providing  for  the  performance 
of  services  involving  various  descrip- 
tions of  manual  labor.' 


>  ladapendeao*  of  ooatraot  deaiod. 

Connecticut.  —  Nichols  v.  Habvey 
HuBBELL  (reported  herewith)  ante, 
221. 

Illinois. — American  Steel  f'oundries 
V.  Industrial  Bd.  (1918)  284  111.  99, 
119  N.  E.  92. 

lowa.^ — Hughbanks  v.  Boston  Invest, 
Co.  (1894)  92  Iowa,  267,  60  N.  W.  640; 
Wright  v.  Goldheim  (1918)  184  Iowa, 
1041,  169  N.  W.  343. 

Massachusetts. — Trepannier  v.  Cote 

(1911)  207  Mass.  484,  93  N.  E.  796. 
Michigan.— Opitz  v.  Hoertz   (191T) 

194  Mich.  626,  161  N.  W.  866. 

Minnesota. — Carlton  County  Farm- 
ers Mut.  P.  Ins.  Co.  V,  Foley  Bros, 

(1912)  117  Minn.  59,  88  L.R.A.(N.S.) 
175.  134  N.  W.  311. 

Nebraska.  —  Bodwell  v.  Webster 
(1915)  98  Neb.  664,  154  N.  W.  229, 
Ann.  Cas.  1918C,  624. 

Oregon. — ^Harvey  v.  Corbett  (1915) 
77  Or.  51,  150  Pac.  263. 

ladepoadoaoo  of  eontract  aflrated. 

Rosenbaum  Bros.  v.  Devine  (1916) 
271  UL  364,  111  N.  E.  97,  reversing  192 
III.  App.  30;  Wolf  V.  American  Tract 
Soc.  (1898)  25  App.  Div.  98,  49  N.  Y. 
Supp.  236,  modified  in  (1900)  164  N. 
Y.  30,  51  L.R.A.  241,  58  N.  E.  31,  8 
Am.  Neg.  Rep.  296,  on  another 
ground. 

S  rndapcadenoe  of  eoatraet  sAnaed. 

Latorre  v.  Central  Stamping  Co. 
(1896)  9  App.  Div.  145,  41  N.  Y.  Supp, 
99;  Kirby  v.  Lackawanna  Steel  Co. 
(1905)  109  App.  Div.  334,  95  N.  Y. 
Supp.  833;  Ziebell  v.  Eclipse  Lumber 
Co,  (1903)  33  Wash.  591,  74  Pac.  680, 
15  Am.  Neg,  Rep.  457. 

Zaflepoadoaeo  of  eoat**ot  aosstivod. 

Fehrenbacher  v.  Oakesdale  Copper 
Min.  Co.  (1911)  65  Wash.  184,  117 
Pac.  870;  Indiana  Iron  Co.  v.  Gray 


(1897)  19  Ind.  App.  665,  48  N.  E.  803; 
Swain  v.  Kirkpatrick  Limiber  Co. 
(1918)  143  La.  30.  78  So.  140;  Barg 
V.  Bouslield  (1896)  65  Minn.  355,  68 
N.  W.  45,  16  Am,  Neg,  Cas,  188;  An- 
drews Bros.  Co.  V.  Bums  (1901)  22 
Ohio  C.  C.  437,  12  Ohio  C.  D.  305; 
Southern  Cotton  Oil  Co.  v.  Wallace 
(1899)  23  Tex.  Civ.  App.  12,  54  S.  W. 
638;  Barclay  V.  Puget  Sound  Lumber 
Co.  (1908)  48  Wash.  241,  16  L.RA. 
(N.S.)  140,  93  Pac.  430. 
*  OoaatniotloB  xrork. 

Solberk  v.  Schlosser  (1910)  20  N. 
D.  307,  80  L.R.A,(N.S.)  1111,  127  N. 
W.  91;  Giaconi  v.  Astoria  (1911)  60 
Or.  12,  37  L,R.A,(N.S.)  1150,  113  Pac. 
866,  118  Pac.  180;  Eastern  Townships 
Bank  v.  De  K4rengat  (1907)  Rap  Jud. 
Quebec  17  B.  R.  232. 
Work  ia  qasnlos. 

Strieker  v.  Industrial  Commission 
(1920)  55  Utah,  603,  —  A.L.R.  — ,  188 
Pac.  849. 

For  a  case  in  which  a  person  who 
had  employed  the  plaintiff  in  getting 
out  stone  for  a  bridge  to  be  built  by 
a  town  was  held  on  evidence  not  stat- 
ed to  have  been  a  principal  in  the 
transaction,  and  not  an  agent,  and 
consequently  to  be  liable  for  negli- 
gence by  reason  of  which  the  plaintiff 
was  injured,  see  Bulduzzi  v,  James 
Ramage  Paper  Co,  (1905)  140  Fed.  95, 
affirmed  in  (1906)  77  C.C.  A.  393,  147 
Fed.  151. 
Lecslac. 

In  Scales  y.  First  State  Bank 
(1918)  88  Or.  490,  172  Pac.  499,  a 
man  who  undertook  to  drive  logs  by 
river  to  a  certain  place  was  held  to 
be  an  independent  contractor.  An  ex- 
amination of  the  evidence  in  this  case 
indicates  that  the  theory  of  an  agency 
was  relied  upon  solely  for  the  reason 
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(e)  Persons  employed  to  sell  prop- 
erty.* As  all  persons  belonging  to  this 
category  are  indisputably  agents,  in 
the  sense  that  their  essential  function 
is  that  of  representing  their  employers 
with  regard  to  the  making  of  contracts,* 


every  case  in  which  their  status  has 
been  discussed  may  appropriately  be 
cited  in  this  place,  irrespective  of 
whether  the  speciflc  ratio  decidendi,  as 
indicated  by  the  language  of  the  court, 
was  the  distinction  between  independ- 


that  the  alleged  cause  of  action  sound- 
ed in  contract,  and  not  in  tort. 

Tranaportatlon    work. 

In  Bleecker  v.  Satsop  R.  Co.  (1891) 
3  Wash.  77,  27  Pac.  1073,  where 
one  Pritchard,  the  manager  of  a 
tug,  being  unable  to  comply  with 
the  request  of  the  defendant  rail- 
way company  to  send  it  with  a 
scow  to  transport  certain  hay,  engaged 
the  proprietor  of  another  tug  to  per- 
form the  work  of  transportation,  the 
'ground  upon  which  the  defendant  was 
held  not  to  be  liable  for  damage  sus- 
tained by  the  scow  on  which  the  hay 
was  transported  by  the  person  so  en- 
gaged was  that  Pritchard  had  exceed- 
ed his  authority  in  hiring  a  subagent. 
The  actual  decision  in  this  case  was 
undoubtedly  correct,  but  it  is  plain 
tiiat,  if  ordinary  usage  is  to  be  taken 
as  the  test,  Pritchard  and  the  person 
engaged  by  him  were  independent  con- 
tractors, and  not  agent  and  sdbagent 
respectively. 

Work  with  reapeot  to  vekieloa. 
'  In  Brown  v.  Freeman  (1913;  Err.  & 
App.)  84  N.  J.  L.  360,  86  Atl.  384,  a 
man  employed  to  remove  an  automobile 
from  a  ditch,  and  to  care  for  it  until 
called  for,  was  held  to  be  the  agent  of 
the  employer,  and  not  an  independent 
contractor. 
Xrfiadlns  and  valoBdins  akiyi. 

Charles  v.  Taylor  (1878)  L.  R.  8  C.  P. 
Div.  (Eng.)  492,  38  L.  T.  N.  S.  773,  27 
Week.  Rep.  32  (person  employed  was 
held  to  be  a  foreman) ;  Maryland  use 
of  Goralski  v.  General  Stevedoring  Co. 
(1914)  213  Fed.  51,  afflrmed  in  135  C. 
C.  A.  497,  219  Fed.  827  (person  em- 
ployed held  to  be  an  independent  con- 
tractor) . 

In  Quinan  v.  Standard  Fuel  Supply 
Co.  (1920)  25  Ga.  App.  47,  102  S.  E. 
•  643,  the  action  was  brought  to  recover 
for  an  injury  received  by  the  plaintiff, 
while  he  was  checking  certain  piles 
which  his  employers  had  agreed  to  un- 
load from  a  lighter,  then  being  used 
for  the  work  of  constructing  a  wharf. 
There  was  evidence  to  the  effect  that 
the  immediate  employer  of  the  per- 
sons whose  negligence  occasioned  the 
injury  was  one  Powers,  and  that  the 


defendant  company,  which  had  under- 
taken to  build  the  wharf,  had 
employed  him  to  perform  the  work,  on 
the  terms  that  it  was  to  furnish  him 
with  a  lighter,  and  that  he  was  to  fur- 
nish everything  else  required,  and 
receive  half  the  profits,  and  bear  half 
the  losses  ("fifty-fifty  basis").  Some 
witnesses  testified  IJiat  they  under- 
stood that  Powers  was  in  charge  of 
the  work  as  foreman.  .  .  .  Held 
that,  on  this  conflicting  evidence,  it 
was  for  the  jury  to  say  whether  Pow- 
ers was  .such  a  foreman,  or  an  inde- 
pendent contractor. 

In  Hass  v.  Philadelphia  &  S.  Mail  S. 
S.  Co.  (1879)  88  Pa.  269,  32  Am.  Rep. 
462,  the  question  whether  a  stevedore 
was  an  agent  of  the  employing  ship- 
owner, or  an  independent  contractor, 
was  held  to  be  for  the  jury. 
4  Baal  property. 

Brown  v.  Industrial  Acci.  Commis- 
sion (1917)  174  CaL  457,  163  Pac.  664. 
Personal  property. 

United  States. — Singer  Mfg.  Co.  v. 
Rahn  (1899)  132  U.  S.  518,  33  L.  ed. 
440,  10  Sup.  Ct.  Rep.  175;  Standard 
Oil  Co.  V.  Parkinson  (1907)  82  C.  C. 
A.  29,  152  Fed.  681. 

Arkansas. — Terry  Dairy  Co.  v.  Park- 
er (1920)  144  Ark.  401,  223  S.  W.  6. 

California. — ^Barton  v.  Studebaker 
Corp.  (1920)  —  Cal.  App.  — ,  189  Pac. 
1025. 

Indiana. — ^Premier  Motor  Mfg.  Co. 
▼.  Tilford  (1916)  61  Ind.  App.  164,  111 
N.  E.  646. 

Iowa. — Goodrich  v.  Musgrave  Fence 
&  Auto  Ck>.  (1912)  164  Iowa,  637,  185 
N.  W.  58. 

Kentucky.  —  Williams  v.  National 
Cash  Register  Co.  (1914)  167  Ky.  836, 
164  S.  W.  112. 

Minnesota.  —  Gahagan  v.  Aermotor 
Co.  (1897)  67  Minn.  252,  69  N.  W.  914, 
1  Am.  Neg.  Rep.  92. 

New  Jersey. — Lewis  v.  National 
Cash  Register  Co.  (1913)  84  N.  J.  L. 
598,  87  Atl.  345. 

Ohio.— Pickens  v.  Diecker  (1871) 
21  Ohio  St.  212,  8  Am.  Rep.  55. 

Oregon. — ^Houston  v.  Keats  Auto  Co. 
(1919)  85  Or.  125,  166  Pac.  531. 

*As  to  this  indicium  of  agency,  see 
§  19,  infra. 


Digitized  by 


Google 


ANNO,— INDEPENDiSNT  CONTRACTOR— WHO  IS— GENERALLY.   281 


ent  contractors  and  agents,  or  the 
distinction  between  independent  con- 
tractors and  servants. 

(f)  Auxiliary  railroad  companies  or- 
ganized for  the  purpose  of  constructing 
local  lines  on  behalf  of  the  companies 
organizing  them.* 

(g)  Union  depot  companies.^ 

(h)  Elevator  companies  receiving 
grain  at  the  request  of  railroad  com- 
panies by  which  it  has  been  trans- 
ported.* 

(i)  Business    companies    participat- 


ing in  the  transactions  of  other  com- 
panies.' 

(j)  Manager  of  department  of  large 
store.  •• 

Some  decisions  regarding  the  status 
of  persons  engaged  in  the  performance 
of  work  in  which  municipalities  were 
interested  may  be  cited  in  this  connec- 
tion. But,  as  they  turned  upon  special 
considerations  arising  out -of  the  par- 
ticular circumstances  involved,  they  do 
not  throw  any  light  upon  the  general 
quiestions  now  under  discussion." 


*  Atchison,  T.  &  S.  F.  R.  Co.  v.  Davis 
(1886)  34  Kan.  209,  8  Pac.  580. 

'  In  Floody  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  (1909)  109  Minn.  228,  134  Am. 
St.  Rep.  771,  123  N.  W.  815,  18  Ann. 
Cas.  274,  where  a  passenger  on  a  train 
controlled  by  one  of  several  railroad 
companies  which  had  organized  a 
union  depot  company  was  injured 
through  the  negligence  of  a  switch- 
man in  the  employ  of  that  company, 
the  liability  of  the  company  in  control 
of  the  train  was,  in  the  opinion,  predi- 
cated on  the  ground  that  the  depot 
company  was  its  servant.  In  its  opin- 
ion the  court  said:  "That  the  depot 
company  was  brought  into  exist- 
ence by  the  railroad  companies  for 
their  convenience,  and  is  under  the 
joint  control  of  the  railroads  using 
it,  is  sufficient  to  show  that  it  is 
not,  in  this  case,  to  be  considered 
an  independent  contractor,  but  rath- 
er in  the  common  employment  of 
the  Omaha  and  other  railway  com- 
panies." But  the  preferable  view  of 
the  juristic  situation  seems  to  be  rath- 
er that  which  is  reflected  in  the  state- 
ment in  the  syllabus  of  the  court  that 
tiie  servants  of  the  depot  company 
were  tiie  servants  of  the  railroad  com- 
pany with  respect  to  the  operation  of 
the  switches  in  depot  yards. 

■In  Pittsburgh,  C.  C.  &  St  L.  R.  Co. 
V.  Templeton  (1918)  210  111.  App.  877, 
it  was  held  that,  where  the  consignee 
of  grain  directs  it  to  be  consigned  to 
him  at  the  elevator  of  an  elevator  com- 
pany, pursuant  to  the  request  of  the 
carrier's  agent  that  he  should  send 
there  such  grain  as  needed  treatment, 
the  elevator  company  is  an  independ- 
ent contractor,  and  not  the  agent  of 
the  consignee  in  such  a  sense  that 
notice  given  to  the  company  as  to  the 
arrival  of  the  grain  is  imputable  to 
the  consignee.  (Only  an  abstract  of 
this  case  is  reported.) 

*  State  ex  rel.  Downey-Farrell  Co. 


V.  Weigle  (1918)  168  Wis.  19,  168  N. 
W.  385,  a  company  engaged  in  the  trad- 
ing stamp  business  was  considered  to 
be  "more  an  independent  contractor 
with  the  plaintiff,  than  an  agent,  serv- 
ant or  employee  through  whom  the 
plaintiff,  as  a  corporation,  must  neces- 
sarily perform  its  lawful  transac- 
tions." The  conclusion  drawn  was  that 
so  far  as  the  plaintiff  issued  coupons 
redeemable  in  cash,  but  only  through 
such  a  corporation,  it  was  violating 
chap.  480  of  Wisconsin  Laws  1917,  and 
was  not  entitled  to  any  restraining  or- 
der as  against  the  defendant  in  that 
regard. 

">For  a  case  in  which  a  person  of 
this  description  was  held  to  be  an  in- 
dependent contractor,  see  Lord  v, 
Spielmann  (1898)  29  App.  Div.  292,  61 
N.  Y.  Supp.  534. 

"In  Teeters  v.  Des  Moines  (1915) 
173  Iowa,  473,  154  N.  W.  317,  Ann. 
Cas.  1918C,  659,  the  plaintiff  was  in- 
jured through  the  overturning  of  a 
wagon  which  he  was  emptying  on  an 
embankment,  in  compliance  with  the 
orders  of  the  foreman,  who,  as  the  rep- 
resentative of  a  county  board  of  su- 
pervisors, was  overseeing  certain  work 
on  one  of  the  defendant's  streets, 
which  the  board  had,  by  the  direction 
of  the  city  council,  undertaken  to 
grade.  The  right  of  recovery  turned 
both  on  the  question  whether  the 
board  of  supervisors  was  the  agent  of 
the  defendant,  and  on  the  effect  of  ! 
1530  of  the  Iowa  Code,  which  provided 
that  the  board  of  supervisors  of  each 
county  should  levy  a  tax  for  the 
coun^  road  fund,  and  that  the  por- 
tions collected  within  cities  or  incor- 
porated towns  should  be  expended  up- 
on the  streets  of  such  cities  or  towns, 
or  on  roads  adjacent  thereto,  "under 
the  directions  of  the  city  or  town 
council."  It  was  held  that  the  trial 
court  had  properly  directed  a  verdict 
for  defendant,  on  the  ground  that  the 
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f  18.  American  decisions  further  dis- 
cussed. 

The  character  of  a  portion  of  con- 
tracts of  employment  specified  in  fT 
(a)-(j)  of  the  preceding  section  is  ob- 
viousJb'^  such  that  it  is  impossible  to 


postulate,  with  respect  to  them,  the  ex- 
istence of  an  intention  on  the  part  of 
employer  and  employee  that  the  former 
should  be  entitled  to  control  the  details 
of  the  work.  To  this  ex1;ent,  therefore, 
the  cases  cited  may  be  regarded  as  dem- 


supervisors  were  performing  the  work 
as  independent  contractors,  and  not 
as  the  agents  of  the  city. 

In  Gardiner  v.  Boston  &  W.  R.  Corp. 
(1852)  9  Cush.  (Mass.)  1,  involving  a 
claim  for  damages  to  plaintiff's  lapd, 
it  was  held  that  a  railroad  corpora- 
tion, which  had  proceeded  under  Rev. 
Stat.  chap.  89,  §  67,  after  notice  to  the 
mayor  and  aldermen  of  a  city,  and  on 
terms  agreed  upon  between  the  corpo- 
ration and  the  mayor  and  aldermen, 
to  raise  a  street  so  that  its  railroad 
might  pass  under  the  same,  acted  by 
virtue  of  its  independent  corporate 
powers,  and  not  as  the  agent  or  serv- 
ant of  the  city.  The  corporation  was, 
therefore,  primarily  liable  to  third 
parties,  for  damages  thereby  caused  to 
their  estates. 

In  Detroit  v.  Michigan  Paving  Co. 
(1878)  88  Mich.  358,  where  it  was  held 
that  an  action  of  assumpsit  for  the 
value  of  certain  sand  left  on  the  street 
by  a  paving  contractor,  after  he 
had  forfeited  his  contract,  could 
not  be  maintained,  the  court  reasoned 
thus:  "It  would  have  been  no  tor- 
tious act  whatever  in  the  city  or  its 
contractors  to  remove  this  sand  from 
the  street,  and  it  was  the  clear  duty 
of  defendants  in  error  to  take  it  out 
of  the  way.  Nothing  but  a  distinct 
sale,  therefore,  by  the  city,  could,  un- 
der the  facts  of  this  case,  amount  to 
a  conversion  by  the  city.  Use  by  the 
contractors  on  any  other  footing  than 
as  grantees  of  the  city  would  be  an 
independent  act  of  their  own,  for 
which  the  city  could  not  be  responsi- 
ble. They  were  not  city  agents,  but 
independent  contractors,  receiving  pay 
for  both  work  and  materials  furnished 
by  themselves.  If  the  city  did  not  sell 
them  the  sand,  they  got  no  title  to  it; 
and  if  the  city  did  not  sell  it,  there 
was  no  municipal  act  that  injured  de- 
fendants in  error  at  all,  or  that  inter- 
fered with  their  sand.  The  court 
erred  in  not  so  charging." 

In  Reed  v.  Syracuse  (1909)  83  Neb. 
713,  120  N.  W.  180,  where  an  employee 
hired  by  the  water  commissioner  of  the 
defendant  municipality  was  injured  by 
an  explosion  of  gasolene  in  the  pump- 
ing pit  of  the  waterworks,  the  conten- 


tion that  the  plaintiff  was  not  en- 
titled to  recover,  because  the  relation 
of  master  and  servant  did  not  exist 
between  him  and  the  defendant,  was 
rejected  on  the  ground  that  the  char- 
ter act  under  which  the  defendant  was 
organized  provided  for  the  appoint- 
ment of  a  water  commissioner,  con- 
cerning whom  it  was  enacted  that  he 
should,  under  the  supervision  of  the 
board  of  trustees,  h^ve  general  man- 
agement and  control  of  the  system  of 
waterworks.  Neb.  Comp.  Stat.  1903, 
chap.  14,  art.  1,  §  69,  subd.  16.  The 
court  said:  "That  the  city  paid  the 
water  commissioner  a  gross  salary, 
out  of  which  he  paid  the  plaintiff,  does 
not  alter  the  case.  The  status  of  the 
water  commissioner  was  fixed  by  law. 
He  cannot,  therefore,  be  an  independ- 
ent contractor." 

In  4  Dillon  on  Mun.  Corp.  6th  ed. 
§  1655,  we  find  the  following  state- 
ment: "It  may  be  observed,  in  the  next 
place,  that  when  it  is  sought  to  ren- 
der a  municipal  corporation  liable  for 
the  acts  of  servants  or  agents,  a  cardi- 
nal inquiry  is  whether  they  are  the 
servants  or  agents  of  the  corporation. 
If  the  corporation  appoints  or  elects 
them,  can  control  them  in  the  dis- 
charge of  their  duties,  can  continue  or 
remove  them,  can  hold  them  responsi- 
ble for  the  manner  in  which  they  dis- 
charge their  trust,  and  if  those  duties 
relate  to  the  exercise  of  corporate 
powers,  and  are  for  the  peculiar  bene- 
fit of  the  corporation  in  its  local  or 
special  interest,  they  may  justly  be 
regarded  as  its  agents  or  servants,  and 
the  maxim  of  'respondeat  superior'  ap- 
plies. But  if,  on  the  other  hand,  they 
are  elected  or  appointed  by  the  corpo- 
ration, in  obedience  to  the  statute,  to 
perform  a  public  service,  not  peculiar- 
ly local  or  corporate,  but  because  this 
mode  of  selection  has  been  deemed  ex- 
pedient by  the  legislature  in  the  dis- 
tribution of  the  powers  of  the  govern- 
ment,— if  they  are  independent  of  the 
corporation  as  to  the  tenure  of  their 
office  and  the  manner  of  discharging 
their  duties, — they  are  not  to  be  re- 
garded as  the  servants  or  agents  of 
the  corporation,  for  whose  acts  or  neg- 
ligence it  is  impliedly  liable,  but  as 
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onstrating  the  inaccuracy  of  the  judi- 
cial statements  in  §  16,  supra,  which 
treat  the  exercise  of  such  control  as 
the  indicium  of  the  status  of  an  agent 
as  opposed  to  that  of  an  independent 
contractor.  The  theory  embodied  in 
those  statements  is  also  inconsistent 
with  a  large  number  of  other  cases  in 
which  the  distinction  between  agents 
and  independent  contractors  was  not 
directly  presented.  Some  of  the  deci- 
sions which  illustrate  that  inconsisten- 
cy may  advantageously  be.adverted  to. 
.  Many  courts  hold  that  the  obligation 
of  a  bank  with  which  commercial  paper 
is  deposited  for  the  purpose  of  being 


collected  in  a  city  other  than  the  one 
in  which  the  bank  is  doing  business  is 
limited  to  the  exercise  of  reasonable 
care  in  choosing  a  suitable  party  to 
make  the  collection,  and  that  it  is  con- 
sequently not  responsible  for  the  de- 
faults of  that  party  in  discharging  the 
functions  so  devolved.  This  doctrine  is 
considered  to  be  an  appropriate  deduc- 
tion from  the  consideration  that  the  de- 
positor is  presumed  to  know  that, 
under  the  circumstances,  it  will  be  nec- 
essary for  the  bank  to  intrust  the  col- 
lection to  a  correspondent,  unless  it  has 
an  office  of  its  own  in  the  city  to  which 
the  paper  is  to  be  transmitted.^ 


independent  public  or  state  officers 
with  such  powers  and  duties  as  the 
statute  confers  upon  them,  and  the 
doctrine  of  respondeat  superior  is  not 
applicable." 

*  United  States. — Bank  of  Washing- 
ton V.  Triplett  (1828)  1  Pet.  25,  7  L. 
ed.  37. 

Alabama. — Eufaula  Grocery  Co.  v. 
Missouri  Nat.  Bank  (1897)  118  Ala. 
412,  24  So.  389. 

Colorado.  —  German  Nat.  Bank  t. 
Burns  (1889)  12  Colo.  539,  13  Am.  St. 
Rep.  247,  21  Pac.  714. 

Connecticut. — Lawrence  v.  Stoning- 
ton  Bank  (1827)  6  Conn.  628;  East- 
Haddam  Bank  v.  Scovil  (1837)  12 
Conn.  303. 

Illinois. — JRtna,  Ins.  Co.  v.  Alton 
City  Bank  (1861)  25  111.  243,  79  Am. 
Dec.  328;  Drovers'  Nat.  Bank  v.  Anglo- 
American  Packing  &  Provision  Co, 
(1886)  117  111.  100,  57  Am.  Rep.  855, 
7  N.  E.  601  (receiving  company  here 
held  liable  for  selection  of  unsuitable 
agent)  ;  Waterloo  Mill.  Co.  v.  Kuenster 
(1895)  158  111.  259,  29  L.R.A.  794;  49 
Am.  St.  Rep.  156,  41  N.  E.  906,  affirm- 
ing (1895)  58  111.  App.  61;  Wilson  v. 
Carlinville  Nat.  Bank  (1900)  187  111. 
222,  52  L.R.A.  632,  58  N.  E.  250. 

Indiana. — ^Irwin  v.  Reeves  Pulley  Co. 
(1897)  20  Ind.  App.  101,  48  N.  E.  601, 
^0  N.  E.  317;  Downey  v.  National 
Exch.  Bank  (1911)  52  Ind.  App.  672, 
96  N.  E.  403. 

Iowa.  —  Guelich  v.  National  State 
Bank  (1881)  66  Iowa,  434,  41  Am.  Rep. 
110,  9  N.  W.  828. 

Kansas.  —  Bank  of  Lindsborg  v. 
Ober  (1884)  £1  Kan.  599,  3  Pac.  324. 

Koitucky. — Farmers'  Bank  &  T.  Co. 
V.  Newland  (1895)  97  Ky.  464,  31  S. 
W.  88;  Commercial  Nat.  Bank  t.  First 


Nat.  Bank  (1914)  158  Ky.  392,  165  S. 
W.  398. 

Maryland. — Jackson  v.  Union  Bank 
(1823)  6  Harr.  &  J.  146. 

Massachusetts. — Fabens  v.  Mercan- 
tile Bank  (1839)  23  Pick.  330,  34  Am. 
Dec.  59;  Dorchester  &  M.  Bank  v. 
New  England  Bank  (1848)  1  Cush. 
177;  Warren  Bank  v.  Suffolk  Bank 
(1852)  10  Cush.  582;  Lord  v.  Hinghara 
Nat.  Bank  (1904)  186  Mass.  161,  71 
N.  E.  312. 

Mississippi.  —  Planters'  Mercantile 
Co.  v.  Armour  Packing  Co.  (1915)  109 
Miss.  470,  69  So.  293. 

Missouri. — Daly  v.  Butchers'  &  D. 
Bank  (1874)  56  Mo.  94,  17  Am,  Rep. 
663;  American  Exch.  Nat.  Bank  v. 
Metropolitan  Nat.  Bank  (1897)  71  Mo. 
App.  451. 

Nebraska.  —  First  Nat.  Bank  v. 
Sprague  (1892)  84  Neb.  318,  15  L.R.A. 
498,  33  Am.  St.  Rep.  644,  51  N.  W. 
846. 

North  Carolina. — Bank  of  Rocky 
Mount  V.  Floyd  (1906)  142  N.  C.  187, 
55  S.  E.  95. 

Pennsylvania. — Mechanics'  Bank  v. 
Earp  (1833)  4  Rawle,  384;  Merchants' 
Nat.  Bank  v.  Goodman  (1885)  109  Pa. 
422,  58  Am.  Rep.  728,  2  Atl.  687. 

South  Dakota. — Fanset  v.  Garden 
City  State  Bank  (1909)  24  S,  D.  248, 
123  N.  W.  686. 

Tennessee.  —  Bank  of  Louisville  v. 
First  Nat.  Bank  (1874)  8  Baxt.  101,  33 
Am.  Rep.  691;  Second  Nat.  Bank  v. 
Cummings  (1890)  89  Tenn.  609,  24 
Am.  St.  Rep.  619,  18  S.  W.  115;  Win- 
chester Mill.  Co.  V.  Bank  of  Winches- 
ter (1907)  120  Tenn.  225,  18  L.R.A. 
(N.S.)  441,  111  S.  W.  248. 

Wisconsin. — Stacy  v.  Dane  County 
Bank  (1860)   12  Wis.  629. 

In  Dorchester  &  M.  Bank  v.  New 
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In  the  view  of  other  courts,  the  re- 
ceiving bank  is  to  be  regarded,  in 
the  absence  of  an  express  stipula- 
tion to  the  contrary,  as  having 
undertaken    to    do    everything    that 


may  be  necessary  to  make  the 
collection,  and,  consequently,  as  hav- 
ing assumed  a  full  liability  for  any 
negligence  of  which  its  correspondent 
may  be  guilty.*    It  is  observable  that 


England  Bank  (Mass.)  supra,  the 
court  thus  commented  on  the  reversing 
judgment  in  Allen  v.  Merchants'  Bank 
(1839;  a.  of  Err.)  22  Wend.  (N.  Y.) 
216,  34  Am.  Dec.  289  (see  note  2,  in- 
fra) :  "This  reversal  is  opposed  to  a 
number  of  decisions  of  great  authority, 
and  is  not,  as  we  think,  well  founded 
in  prii)cipl«.  If  the  bank  in  that  case 
acted  in  good  faith,  in  selecting  a  suit- 
able subagent,  where  the  bills  were 
payable,  there  seems  to  be  no  principle 
of  justice  or  public  policy  by  which 
the  bank  should  be  made  liable  for 
the  neglect  or  misfeasance  of  the  sub- 
agent  And  it  is  admitted  by  Mr. 
Senator  Verplanck,  who  states  the 
grounds  of  the  reversal  of  the  judg- 
ment, that  the  bank  would  not  have 
been  liable  if  there  had  been  an  under- 
standing or  agreement,  express  or  im- 
plied, that  the  bills  were  to  be 
transmitted  to  another  bank  for  col- 
lection. Now,  we  think,  in  that  case, 
as  in  this,  there  was  manifestly  such 
an  understanding.  There  is  another 
view  of  that  case  taken  by  the  learned 
Senator  in  which  we  cannot  concur. 
He  makes  no  distinction  between  the 
neglect  of  the  officers  of  the  bank 
where  the  bills  were  deposited,  and 
that  of  the  bank  to  which  they  were 
transnutted  for  collection.  We  think 
the  distinction  is  obvious.  We  agree, 
however,  with  the  learned  Senator, 
that  the  decisive  question  in  such 
cases  is,  What  was  the  understanding 
of  the  parties  as  to  the  duties  the  col- 
lecting bank  undertook  to  perform?" 

The  decision  in  Farmers  State  Bank 
V.  Union  Terminal  Bank  (1919)  42  N. 
D.  449,  178  N.  W.  789,  was  based  on 
an  explicit  agreement  that  the  receiv-  . 
ing  bank  should  not  be  liable. 

In  Wingate  v.  Mechanics'  Bank 
(1848)  10  Pa.  104,  where  it  was  held 
that  the  receiving  bank  is  not  liable 
if  it  takes  the  paper  of  a  customer 
merely  for  the  purpose  of  transmis- 
sion, the  court  seems  to  have  been  of 
opinion  that  it  could  have  been  sub- 
ject to  a  larger  responsibility  if  it  had 
assume4  the  duties  of  an  agent  for 
collection.  But  the  present  position 
of  the  court  is  shown  by  the  later  case 
cited  above. 

For  cases  in  which  a  receiving  bank 


or  other  collecting  agency  was  held 
not  to  be  liable  for  the  negligence  of 
a  notary  employed  by  it,  see  American 
Exp.  Co.  V.  Haire  (1863)  21  Ind.  6,  63 
Am.  Dec.  334;  Baldwin  v.  Bank  of 
Louisiana  (1855)  1  La.  Ann.  13,  45 
Am.  Dec.  72;  Hyde  v.  Planters'  Bank 
(1841)  17  I^  560,  36  Am.  Dec.  631; 
Citizens  Bank  v.  Howell  (1855)  8  Md. 
630,  63  Am.  Dec.  714;  Tiernan  v.  Com- 
mercial Bank  (1843)  7  How.  (Miss.) 
649,  40  Am.  Dec.  83;  Agricultural 
Bank  v.  Commercial  Bank  (1846)  7 
Smedes  &  M.  (Miss.)  592;  Bowling  v. 
Arthur  (1851)  34  Miss.  41;  First  Nat. 
Bank  v.  Butler  (1885)  41  Ohio  St.  519, 
52  Am.  Rep.  94;  Bellemire  v.  Bank  of 
United  States  (1839)  4  Whart.  (Pa.) 
105,  83  Am.  Dec.  46. 

*  United  States.  —  Exchange  Nat 
Bank  v.  Third  Nat.  Bank  (1884) 
112  U.  S.  276,  28  L.  ed.  722,  6  Sup. 
Ct.  Rep.  141;  Taber  v.  Perrot  (1815) 
2  Gall.  565,  Fed.  Cas.  No.  13,721; 
Hvde  V.  First  Nat.  Bank  (1876)  7 
Biss.  156,  Fed.  Cas.  No.  6,970;  Kent  v. 
Dawson  Bank  (1876)  13  Blatchf.  237, 
Fed.  Cas.  No.  7,714;  California  Nat. 
Bank  v.  Utah  Nat.  Bank  (1911)  111 
C.  C.  A.  218,  190  Fed.  318;  Smith  v. 
National  Bank  (1911)  191  Fed.  226. 

Arkansas. — Second  Nat.  Bank  v^ 
Bank  of  Alma  (1911)  99  Ark.  386,  138 
S.  W.  472,  2  N.  C.  C.  A.  737. 

Florida. — Brown  v.  People's  Bank 
(1910)  59  Fla.  163,  62  L.R.A.(N.S.> 
608,  52  So.  719. 

Georgia. — Bailie  v.  Augusta  Sav. 
Bank  (1894)  95  Ga.  277,  51  Am.  St. 
Rep.  74,  21  S.  E.  717. 

Louisiana.  —  Martin  v.  Hibernia 
Bank  &  T.  Co.  (1910)  127  La.  301,  53 
So.  572. 

Michigan.   —   Simpson   v.   Waldby 

(1886)  63  Mich.  439,  30  S.  W.  199. 
Minnesota. — Streissguth  v.  National 

German-American  Bank  (1870)  48 
Minn.  50,  7  L.R.A.  363,  19  Am.  St.  Rep. 
213,  44  N.  W.  797;  Ft.  Dearborn  Nat. 
Bank  v.  Security  Bank  (1902)  87  Minn. 
81,  91  N.  W.  257. 
Montana. — Power  v.  First  Nat.  Bank 

(1887)  6  Mont.  251,  12  Pac.  597. 
New   Jersey. — Titus   v.   Mechanics* 

Nat.  Bank  (1871;  Err.  &  App.)  85  N. 
J.  L.  589. 
New    Yoric — ^AUen    v.    Merchants 
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the  conflict  of  opinion  upon  this  sub- 
ject reflects  simply  a  difference  of  theo- 
ry respectintr  the  implied  terms  of  the 


contract  between  the  depositor  and 
the  receiving  bank.  It  has  never  been 
even,  suggested,    much    less   seriously 


Bank  (1839;  Ct,  of  Err.)  22  Wend. 
215,  34  Am.  Dec.  289,  reversing  (1836) 
15  Wend.  482;  Bank  of  Orleans  v. 
Smith  (1842)  8  Hill,  660;  Montgomery 
County  Bank  v.  Albany  City  Bank 
(1852)  7  N.  Y.  459;  Commercial  Bank 
v.  Union  Bank  (1854)  11  N.  Y.  208, 
reversing  (1850)  8  Barb.  396;  Naser 
V.  First  Nat.  Bank  (1889)  116  N.  Y. 
492.  22  N.  E.  1077;  St.  Nicholas  Bank 
V.  State  Nat.  Bank  (1891)  128  N.  Y. 
26.  13  L.R.A.  241,  27  N.  E.  849;  Na- 
tional Revere  Bank  v.  National  Bank 
(1902)  172  N.  Y.  102,  64  N.  E.  799, 
McBride  v.  Illinois  Nat.  Bank  (1910) 
138  App.  Div.  339,  121  N.  Y.  Supp. 
1041;  McBride  v.  Illinois  Nat.  Bank 
(1914)  163  App.  Div.  417,  148  N.  Y. 
Supp.  654. 

Ohio.— Reeves  v.  State  Bank  (1858) 
8  Ohio  St.  465. 

Sooth  Carolina. — City  Nat.  Bank  v. 
Ck)oper  (1911)  91  S.  C.  91,  74  S.  E. 
366;  Harter  v.  Bank  of  Brunson  (1912) 
92  S.  C.  440,  75  S.  E.  696. 

Texas. — ^Waggoner  Bank  &  T.  Co.  v. 
Gamer  Co.  (1919)  —  Tex.  — ,  6  A.L.R. 
613,  218  S.  W.  927,  modifying  judg- 
ment in  Sagerton  Hardware  &  Fur- 
niture Co.  V.  Gamer  Co.  (1914)  —  Tex. 
Civ.  App.  — ,  166  S.  W.  428;  State  Nat. 
Bank  v.  Thomas  Mfg.  Co.  (1897)  17 
Tex.  Civ.  App.  214,  42  S.  W.  1016;  First 
Nat.  Bank  v.  Quinby  (1910)  62  Tex. 
Civ.  App.  413, 131  S.  W.  429;  First  Nat. 
Bank  v.  City  Nat.  Bank  (1914)  106 
Tex.  297,  L.R.A.1918E,  336,  166  S.  W. 
689. 

In  Exchange  Nat.  Bank  v.  Third  Nat. 
Bank  (U.  S.)  supra,  the  court  argued 
thus:  "Its  [the  receiving  bank's] 
undertaking  is  to  do  the  thing,  and 
not  merely  to  procure  it  to  be  done. 
In  such  case,  the  bank  is  held  to  agree 
to  answer  for  any  default  in  the  per- 
formance of  its  contract ;  and  whether 
the  paper  is  to  be  collected  in  the 
place  where  the  bank  is  situated,  or  at 
a  distance,  the  contract  is  to  use  the 
proper  means  to  collect  the  paper,  and 
the  bank,  by  employing  subagents  to 
perform  a  part  of  what  it  has  con- 
tracted to  do,  becomes  responsible  to 
its  customer.  This  general  principle 
applies  to  all  who  contract  to  perform 
a  service.  .  .  ' .  The  distinction  be- 
tween the  liability  of  one  who  con- 
tracts to  do  a  thing,  and  that  of  one 
who  merely  receives  a  delegation  of 


authority  to  act  for  another,  is  a  fun- 
damental one,  applicable  to  the  present 
case.  If  the  agency  is  an  undertaking 
to  do  the  business,  the  original  prin- 
cipal may  look  to  the  immediate  con- 
tractor with  himself,  and  is  not 
obliged  to  look  to  inferior  or  distant 
undercontractors  or  subagents,  when 
defaults  occur  injurious  to  his  inter- 
est. Whether  a  draft  is  payable  in  the 
place  where  the  bank  receiving  it  for 
collection  is  situated,  or  in  another 
place,  the  holder  is  aware  that  the  col- 
lection must  be  made  by  a  competent 
agent.  In  either  case,  there  is  an  im- 
plied contract  of  the  bank  that  the 
proper  measures  shall  be  used  to  col- 
lect the  draft,  and  a  right,  on  the  part 
of  its  owner,  to  presume  that  proper 
agents  will  be  employed,  he  having 
no  knowledge  of  the  agents.  There  is, 
therefore,  no  reason  for  liability,  or 
exemption  from  liability,  in  the  one 
case,  which  does  not  apply  to  the 
other.  And,  while  the  rule  of  law  is 
thus  general,  the  liability  of  the  bank 
may  be  varied  by  consent,  or  the  bank 
may  refuse  to  undertake  the  collec- 
tion. It  may  agree  to  receive  the 
paper  only  for  transmission  to  its  cor- 
respondent, and  thus  make  a  different 
contract,  and  become  responsible  only 
for  good  faith  and  due  discretion  in 
the  choice  of  an  agent.  If  this  is  not 
done,  or  there  is  no  implied  under- 
standing to  that  effect,  the  same  re- 
sponsibility is  assumed  in  the  under- 
taking to  collect  foreign  paper  and  in 
that  to  collect  paper  payable  at  home. 
On  any  other  rule,  no  principal  con- 
tractor would.be  liable  for  the  default 
of  his  own  agent,  where,  from  the 
nature  of  the  business,  it  was  evident 
he  must  employ  subagents."  It  would 
seem  that  the  only  ground  upon  which 
this  decision  can  be  reconciled  with 
that  in  Bank  of  Washington  v.  Trip- 
lett  (1838)  1  Pet.  (U.  S.)  26,  7  L.  ed. 
87,  is  to  regard  the  earlier  one  as  be- 
ing founded  upon  an  assumption  that, 
under  the  circumstances  in  evidence, 
the  parties  must  have  contracted  up- 
on the  understanding  that  the  paper 
in  question  was  received  merely  for 
transmission.  But  it  is  difikult  to  es- 
cape the  conclusion  that  the  two  cases 
reflect  essentially  different  theories  as 
to  the  character  of  the  receiving 
bank's  obligation. 
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contended,  that  a  liability  on  the  part 
of  the  receiving  bank  might  be  predi- 
cated on  the  ground  of  its  being  en- 
titled to  control  its  correspondent  with 
regard  to  the  details  of  the  collection.* 


So  far  as  regards  the  status  of  the 
receiving  bank  itself,  there  is  explicit 
authority  for  the  doctrine  that  it  is  not 
subject  to  such  control.  The  Supreme 
Court  of  the  United  States  has  declared 


The  reasoning  of  the  United  States 
Supreme  Court  in  the  extract  quoted 
is  largely  based  upon  the  following 
remarks  made  by  Senator  Verplanck  in 
the  much-discussed  opinion  which  he 
delivered  in  Allen  v.  Merchants  Bank 
(1839)  22  Wend.  (N.  Y.)  215,  34  Am. 
Dec.  289,  reversing  (1836)  16  Wend. 
(N.  Y.)  482,  supra.  "The  contract  it- 
self is  to  perform  certain  duties  neces- 
sary for  the  collection  of  the  paper  and 
the  security  of  the  holder.  But  neither 
legal  construction  nor  the  common  un- 
derstanding of  men  of  business  can  re- 
gard this  contract,  unless  there  be 
some  express  understanding  to  ibtit 
effect,  as  an  appointment  of  the  bank 
as  an  attorney  or  personal  representa- 
tive of  the  owner  of  the  paper,  au- 
thorized to  select  other  agents  for  the 
purpose  of  collecting  the  note,  and 
nothing  more.  There  is  a  wide  differ- 
ence made,  as  well  by  positive  law  as 
by  the  reason  of  the  thing  itself,  be- 
tween a  contract  or  undertaking  to  do 
a  thing,  and  the  delegation  of  an  agent 
or  attorney  to  procure  the  doing  of  the 
same  thing — between  a  contract  for 
building  a  house,  for  example,  and  the 
appointment,  of  an  overseer  or  super- 
intendent, authorized  and  undertaking 
to  act  for  the  principal  in  having  a 
house  built.  The  contractor  is  bound 
to  answer  for  any  negligence  or  de- 
fault in  the  performance  of  his  con- 
tract, although  such  negligence  or  de- 
fault be  not  his  own,  but  that  of  some 
subcontractor  or  underworkmen.  Not 
so  the  mere  representative  agent,  who 
discharges  his  whole  duty  if  he  acts 
with  good  faith  and  ordinary  diligence 
in  the  selection  of  his  materials,  the 
forming  his  contra(it,  and  the  choice 
of  his  workmen.  Now,  in  the  case  of 
the  deposit  for  collection  of  a  domes- 
tic note  or  bill  payable  in  the  same 
town,  no  one  can  imagine  that  this,  in- 
stead of  being  a  contract  with  the 
bank  to  use  the  proper  means  for  col- 
lecting the  paper,  is  a  mere  delegation 
of  power  to  act  as  an  attorney  for 
that  purpose.  If  this  were  so,  and  it 
should  happen  that,  by  the  fraud,  the 
carelessness,  or  the  ignorance  of  a 
clerk  or  teller,  the  only  responsible 
parties  were  discharged,  or  the  note 
itself  lost  or  destroyed,  it  would  be  « 
sufficient  defense  for  the  bank,  if  it 


could  show  that  the  directors  had  em- 
ployed ordinary  care  and  caution  in 
selecting  their  officers;  or  any  similar 
defense  which  would  be  good  in  the 
mouth  of  an  attorney  in  fact,  or  a 
steward  acting  in  good  faith  for  his 
principal,  who  had  been  defrauded  in 
any  transaction.  If  such  were  the 
understanding  of  this  business,  and 
the  merchant  had  to  look  to  the  re- 
sponsibility of  the  teller  or  clerk 
through  whose  hands  his  paper  may 
pass,  and  not  to  that  of  the  bank 
which  employs  them,  few  deposits  for 
collection  would  be  made,  and  it  would 
soon  be  found  expedient  to  deal  only 
with  banks  or  bankers  who  -^ould 
guarantee  their  officers.  But  the  nat- 
ural and  general  understanding  of 
men  of  business  is  surely  not  this;  it 
is  that  of  an  implied  agreement  with 
the  bank  itself,  of  whose  officers  and 
agents  they  have  no  knowledge,  and 
with  whom  they  have  no  privity  of 
contract." 

In  Tyson  v.  State  Bank  (1842)  6 
Blackf.  (Ind.)  225,  88  Am.  Dec.  189, 
the  liability  imputed  to  the  receiving 
bank  was  thart  of  one  of  its  own 
branches  to  which  a  check  had  been 
sent  for  collection.  The  case,  there- 
fore, does  not  show  the  position  of  the 
court  with  regard  to  the  general  ques- 
tion discussed  in  the  above  cases.  For 
recent  decisions  of  the  court  of  ap- 
peals, denying  the  liability  of  the  re- 
ceiving bank,  see  note,  supra. 

The  subject  of  negligence  on  the 
part  of  the  receiving  bank  in  sending 
checks  directly  to  the  drawee  bank 
is  discussed  in  the  notes  to  Anderson 
V.  Rodgers,  27  L.R.A.  248;  Farley  Nat 
Bank  v.  Pollak,  2  L.R.A.(N.S.)  194, 
and  Winchester  Mill.  Co.  v.  Bank  of 
Winchester,  18  L.R.A.  (N.S.)  441. 

For  cases  in  which  collecting  banks 
were  held  to  b^  liable  for  the  negli- 
gence of  notaries,  see  Davey  v.  Jones 
(1880)  42  N.  J.  L.  28,  36  Am.  Rep. 
605 ;  Downer  v.  Madison  County  Ba^ 
(1844)  6  Hill  (N.  Y.)  648;  Ayrault  v. 
Pacific  Bank  (1872)  47  N.  Y.  570, 7  Am. 
Rep,  489;  Hoover  v.  Wise  (1875)  91 
U.  S.  808,  314,  23  L.  «d.  393,  395. 

'A  discussion  of  the  respective 
merits  of  the  antagonistic  theories 
illustrated ,  by  the  cases  collected  in 
notes  1  and  2,  supra,  would  be  out  of 


Digitized  by 


Google 


ANNO.— INDEPENDENT  CONTRACTOR— WHO  IS— GENERALLY.       267 


that  the  effect  of  the  second  srroup  of 
cases,  referred  to  above,  is  that,  "where 
a,  bank,  as  a  collecting  agency,  receives 
a  note  for  the  purposes  of  collection, 
its  position  is  that  of  an  independent 
contractor,  and  that  the  instruments 
employed  by  such  bank  in  the  business 
contemplated  are  its  ag^its,  and  not 
the  subagents  of  the  owner  of  the 
note."*  For  the  purposes  of  the  pres- 
ent discussion,  tiiis  form  of  phrase- 
ology is  particularly  significant,  for  the 
reason  that  it  indicates  how,  in  this  in- 
stance as  in  many  others,  there  is,  so 
far  as  respects  the  element  of  freedom 
from  control,  an  overlapping  between 
the  domains  connoted  by  the  terms 
"agent"  and  "independent  contractor." 
Additional  examples  of  such  overlap- 
ping, so  far  as  it  has  reference  to  the 
elemfflit  of  freedom  from  control,  are 


furnished  by  the  cases  in  which  attor- 
neys at  law  have  been  held  liable  to 
their  clients  for  the  negligence  of  dis- 
tant agents  employed  to  make  collec- 
tion;' in  which  the  liability  of  collect- 
ing agencies  for  the  defaults  of  sub- 
agents  has  been  affirmed;*  in  which  the 
tortious  acts  of  attorneys  at  law  have 
been  held  to  be  imputable  to  their 
clients;^  and  in  which  detective  agen- 
cies have  been  treated  as  being  inde- 
pendent cestractors.* 

S  19.  Oenaral  remarks  %Bith  regard  to 
the  distinction  between  agents  and  in- 
dependent  contractors. 

The  conclusion  to  which  a  survey  of 
the  cases,  English  and  American,  which 
are  reviewed  in  the  foregoing  sections, 
conducts  the  inquirer,  is  that  there  is, 
in  point  of  fact,  no  uiiiversally  appli- 


place  in  the  present  connection.  But  it 
may  be  permissiblfe  for  the  author  to 
express,  in  passing,  the  opinion  that 
the  doctrine  adopted  by  the  Supreme 
Court  of  the  United  States  and  the 
New  York  court  of  appeals  (which  is 
also  that  of  the  English  courts — 
see  §  15,  note  7,  supra),  is  to  be 
preferred  for  this  reason,  if  for  no 
other,  because  it  almost  certainly  rep- 
resents the  views  of  the  great  majority 
of  business  men  who  have  not  had  oc- 
casion to  ascertain  the  effect  of  the 
judicial  decisions.  If  this  is  actually 
the  situation,  it  would  seem  to  be  war- 
rantable, for  juristic  purposes,  to  en- 
tertain a  prima  facie  presumption  that 
any  particular  member  of  that  class 
of  persons,  when  he  deposits  com- 
mercial paper  for  collection,  does  so 
on  the  understanding  that  the  bank  is 
to  make  good  any  loss  resulting  from 
the  negligence  of  its  correspondent. 
The  same  conclusion  is  apparently  in- 
dicated by  broad  considerations  of  ex- 
pediency and  justice.  It  is  submitted 
that  the  contingency  of  being  com- 
pelled to  seek  a  remedy  against  an  un- 
known party  in  a  distant  city,  or  even 
in  another  country,  ought  not  to  be 
treated  as  an  incident  of  the  contract, 
unless  the  consent  of  the  depositor  to 
incur  such  an  onerous  risk  is  estab- 
lished by  affirmative  evidence. 

*  Hoover  v.  Wise  (1875)  91  U.  S. 
308,  2»  L.  ed.  393. 

•Pollard  V,  Rowland  (1826)  2 
Blackf.  (Ind.)  22;  Bradstreet  v.  Ever- 
son  (1872)  72  Pa.  124,  13  Am.  Rep. 
665. 


In  Riddle  v.  .  Poorman  (1831)  3 
Penr.  &  W.  (Pa.)  224,  an  attorney  gave 
the  following  receipt :  "Lodged  in  my 
hands  a  judgment  bill  granted  by  M. 
to  H.,  for  the  sum  of  $1,200  due,  etc., 
which  is  entered  up  in  B.  county, 
which  I  am  to  have  recovered,  if  that 
can  be  accomplished."  Held,  that  this 
document  imported  that  he  intended  to 
collect  in  person  the  amount  of  the 
judgment^  and  that,  having  intrusted 
the  collection  to  another  attorney  resi- 
dent in  B.  county,  by  whose  negligence 
the  money  was  lost,  he  must  indemnify 
his  client. 

The  point  decided  in  Abbott  v. 
Smith  (1853)  4  Ind.  452,  was  that  an 
attorney  receiving  a  claim  for  collec- 
tion is  liable  for  the  negligence  of  an- 
other attorney,  employed  by  him  with- 
out any  authority  from  his  client. 

*  Hoover  v.  Wise  (U.  S.)  supra; 
Morgan  v.  Tener  (1877)  83  Pa.  305; 
Siner  v.  Stearne  (1893)  155  Pa.  62,  26 
Atl.  826.  The  two  cases  last  cited,  as 
well  as  the  one  cited  in  the  preceding 
note,  seem  to  be  essentially  inconsist- 
ent with  the  other  Pennsylvania  cases 
referred  to  in  note  1,  supra. 

'Pearl  v.  West  End  Street  R.  Co. 
(1900)  176  Mass.  177,  49  L.R.A.  826, 
79  Am.  St.  Rep.  302,  57  N.  E.  339; 
McAvoy  v.  Wright  (1884)  137  Mass. 
207;  Newberry  v.  Lee  (1842)  3  Hill 
(N.  Y.)  528. 

•Clinchfield  Coal  Corp.  v.  Redd 
(1918)  128  Va.  420,  96  S.  E.  836 
(agency  was  assumed,  for  purposes  of 
case,  to  be  an  independent  contractor). 
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cable  criterion  with  reference  to  which 
agents  and  independent  contractors 
can  be  .differentiated.  But  those  cases 
also  show  that,  for  some  purposes,  such 
a  differentiation  is  feasible,  and,  as  the 
distinction  between  them  is  frequently 
a  matter  of  controlling  importance,  it 
will  be  proper  to  make  some  general  re- 
marks upon  the  subject. 

In  one  point  of  view,  any  contract 
which  has  reference  to  the  performance 
of  services  constitutes  the  perbon  per- 
forming them  the  agent  of  the  person 
for  whom  they  are  performed,  irre- 
spective of  the  character  of  the  stipu- 
lated work,  and  of  the  degree  of  con- 
trol which  is  to  be  exercised  over  its 
details  by  the  employer.  This  concep- 
tion as  to  the  nature  of  agency  is  .re- 
flected in  such  statements  as  those 
quoted  below.^'  In  another  point  of 
view  both  of  these  elements  are  taken 
into  account  for  the  purpose  of  de- 
termining the  status  of  the  person  em- 
ployed. When  used  in  its  more  com- 
prehensive sense,  the  term  "agent" 
connotes  each  and  all  of  the  following 
categories : 

(a)  Agents  who  are  under  the  con- 
trol of  their  principal  with  respect  to 
the  details  of  the  stipulated  work,  and 
who  perform  functions  of  the  various 
descriptions  that  are  ordinarily  asso- 
ciated with  the  position  of  a  servant. 
Such  agents  are  essentially  servants, 


and  are  preferably  designated  by  that 
expressien.* 

(b)  Agents  whose  relationship  to 
their  principals  is,  so  far  as  respects 
their  subjection  to  control,  identical 
with  that  of  the  class  of  agents  speci- 
fied under  (a),  but  whose  functions 
are  concerned,  either  entirely  or  main- 
ly, with  the  formation  of  contracts  on 
behalf  of  their  principals.  These  are 
agents  in  the  more  restricted  aeaao 
which  is  ordinarily  attached  to  that 
term. 

(c)  Agents  whose  functions  are  of 
the  same  character  as  those  specified 
under  (b),  but  who  are  not  subject  to 
the  control  of  their  principals  in  re- 
spect of  the  details  of  the  stipulated 
work.  To  this  category  belong  such 
classes  of  agents  as  attorneys  at  law, 
auctioneers,  factors,  brokers,  and  all 
public  agents  of  the  higher  grades. 

(d)  Agents  who,  like  those  included 
in  the  last-mentioned  category  are  free 
from  control  in  respect  of  details,  but 
whose  functions  have  reference  to  work 
of  the  same  character  as  that  which  Is 
performed  by  servants.  The  agents 
which  belong  to  this  category  are  al- 
most invariably  described  as  independ- 
ent contractors.  For  this  reason  the 
notion  that  their  functions  are  the  re- 
sult of  a  delegation  of  authority  is  one 
which  seldom  emerges  in  judicial  lan- 


*"One  who  is  employed  to  do  any 
act  for  the  benefit  of  another  is  an 
agent."    Story,  Agency,  §  1. 

"An  agent  is  a  person  duly  author- 
ized to  act  on  behalf  of  another," 
Evans,  Agency,  §  1 — quoted  in  Metzger 
T.  Huntington,  139  Ind.  601,  37  N.  E. 
1084,  89  N.  E.  235;  Walton  v.  Dore 
(1901)  113  Iowa,  1,  84  N.  W.  928. 

An  agent  is  "one  who  acts  in  the 
place  of  another."  Rowe  v.  Rand 
(1887)  111  Ind.  206,  12  N.  E.  377; 
Wynegar  v.  State  (1901)  157  Ind.  577, 
62  N.  E.  38;  State  v.  Hubbard  (1897) 
68  Kan.  797, 39  L.R.A.  860,  61  Pac.  290. 

"The  relation  of  agency  arises  when- 
ever one  person,  called  the  'agent,'  has 
authority,  express  or  implied,  to  act  on 
behalf  of  another,  called  the  'princi- 
pal,' and  consents  so  to  act."  Bow- 
ditch,  Laws  of  England,  sub.  voc. 
"Agency." 

For  similar  definitions,  see  Ander- 
son, Law  Diet.,  quoted  in  Crowley,  C. 


&  Co.  V.  Sumner  (1901)  97  111.  App. 
304;  Katzenstein  v.  Raleigh  &  G.  R. 
Co.  (1881)  84  N.  C  688;  Peters  v.  St. 
Louis  &  S.  F.  R.  Co.  (1910)  150  Mo. 
App.  721,  131  S.  W.  922. 

In  Davids  v.  Harris  (1848)  9  Pa. 
501,  where  Davids  was  made  garnishee 
in  respect  of  a  certain  sum  of  money 
which  she  had  already  paid  over  to 
contractors  employed  to  erect  a  house, 
for  the  purposes  of  which  an  existing 
party  wall  was  utilized,  the  ground 
upon  which  it  was  held  that  she,  and 
not  the  contractors,  was  liable,  under 
the  Pennsylvania  Act  of  February  24, 
1721,  for  a  moiety  of  the  charge  of  the 
well,  was  that  "an  agent  is  a  substi- 
tute for  another,"  and  that  the  con- 
tractors were  "the  substitutes"  of  the 
person  who  caused  the  house  to  b« 
built. 

'Cases  relating  to  agents  who  be- 
long to  this  category  are  reviewed  in 
§  17,  supra. 
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guage.  But  the  theoretical  appropriate- 
n^s  of  that  notion  is  manifest.* 

(e)  Agents  employed  to  discharge 
supervisory  functions  with  relation  to 
those  more  important  kinds  of  con- 
struction work  which  are  ordinarily  in- 
trusted to  independent  contractors. 
Agents  of  this  type  may,  according  to 
circumstances,  be  either  independent 
contractors,  or  representatives  for 
whose  acts  their  employers  are  respon- 
sible.   See  §  17,  Y  (c),  supra. 

The  foregoing  classification  of  the 
various  descriptions  of  persons  to 
whom  the  general  term  "agent"  is  ap- 
plicable brings  out  clearly  the  fact  that 
this  term,  when  used  in  its  narrower 
and  specialized  sense,  embraces  two 
categories,  one  of  which  corresponds, 
so  far  as  a  portion  of  its  incidents  Is 
concerned,  to  that  of  servants,  while 
the  other  is  allied  in  the  same  manner 
to  that  of  independent  contractors.  It 
is  also  apparent  from  that  classification 
that,  as  the  absence  of  a  right  on  the 
employer's  part  to  exercise  control  over 
the  details  of  the  stipulated  work  is  an 
incident  which  is  common  to  categories 
(c),  (d)  and  (e),  a  complete  segrega- 


tion of  indepoident  contractors  from 
other  descriptions  of  agents  is  possible 
only  in  respect  of  categories  (a)  and 
(b).  i 

By  some  of  the  authorities  it  has 
been  assumed  that  agents  and  inde- 
pendent contractors  may  be  differen- 
tiated on  the  footing  which  is  indicated 
by  the  consideration  that  the  normal 
function  of  an  agent  is  that  of  repre- 
senting his  principal  in  transactions 
arising  out  of  business,  trade,  or  com- 
merce,* while  the  normal  function  of 
an  independent  contractor  is  that  of 
performing  work  which  is  predomi- 
nantly .physical  in  its  nature.  It  may 
be  conceded  that  the  significance  of  this 
contrast  is  not  necessarily  destroyed 
by  the  circumstance  that  the  discharge 
of  his  function  by  an  agent  may  also 
involve  the  performance  of  a  certain 
amount  of  manual  labor,  by  himself  m 
others,  in  dealing  with  material  sub- 
stances. Such  operations  are  merely 
incidental  to  his  function;  whereas 
they  ordinarily  constitute  the  specific 
subject-matter  of  the  undertaking  of 
an  independent  contractor.  But  it  is 
manifest  that  the  process  of  differen- 


•In  Murray  v.  Currie  (1870)  L.  R. 
6  C.  P.  (Eng.)  26,  40  L.  J.  C.  P.  N.  S. 
26,  23  L.  T.  N.  S.  557,  19  Week.  Rep. 
104,  Willes,  J.,  remarked  that  steve- 
dores, "in  one  sense,  may  be  said  to  be 
agents"  of  their  employer. 

In  Bower  v.  Peate  (1876)  L.  R.  1  Q. 
B.  Div.  (Eng.)  321,  45  L.  J.  Q.  B.  N. 
S.  446,  35  L.  T.  N.  S.  321,  a  building 
contractor  was  spoken  of  as  an 
"agent"  in  respect  of  the  act  which 
caused  the  injury  complained  of. 

Compare  also  the  phraseology  used 
by  Atkin,  J.,  in  Walker  v.  Crabb  (1916 ; 
Q.  B.  D.)  32  Times  L.  R.  (Eng.)  119, 
[1916]  W.  N.  433,  reviewed  in  §  15, 
note  8,  supra. 

In  Bigelow  v.  Weston  (1825)  3  Pick. 
(Mass.)  267,  a  man  employed  to  re- 
build a  bridge,  on  terms  which  seem  to 
have  placed  him  in  the  position  of  an 
independent  contractor,  was  referred 
to  as  the  "agent"  of  the  defendant 
town.  But  the  early  date  at  which 
this  case  was  decided  renders  this 
nomenclature  less  significant  than  it 
would  have  been,  if  used  after  the  dif- 
ferentiation of  independent  contrac- 
tors from  agents  and  servants  had 
been  completely  effected. 

In    Nashville   v.   Brown    (1871)    9 


Heisk.  (Tenn.)  1,  24  Am.  Rep.  289,  a 
contractor  was  designated  as  a  quasi 
agent  in  respect  of  the  performance  of 
the  non-delegable  duty  of  a  munici- 
pal corporation,  to  keep  the  streets 
under  its  control  in  safe  condition. 

In  Bianki  v.  Greater  American  Ex- 
position (1902)  8  Neb.  (Unof).  656, 
92  N.  W.  615,  the  argument  of  the 
court  proceeded  upon  the  theory  that, 
under  the  allegations  of  the  complaint, 
the  tort-feasor  was  the  agent  of  the 
defendant  corporation,  and  that  it  was 
consequently  liable  for  the  injury  in 
question,  "unless  it  was  relieved  from 
such  liability  by  the  fact  that  the  tort- 
feasor was  an  independent  contrac- 
tor." The  position  thus  taken  would 
seem  to  justify  the  inference  that,  in 
the  view  of  the  court,  the  category  of 
"agents"  theoretically  includes  "inde- 
pendent contractors,"  as  well  as ' 
"agents"  for  whose  torts  their  princi- ' 
pals  are  held  responsible. 

*  This  particular  indicium  of  the  re- 
lation is  emphasized  in  the  definitions 
of  "agent"  which  are  given  in  2  Kent^ 
Com.  p.  784;  Whart.  Agency,  §  1; 
Mechem,  Agency;  Huffcut,  Agency,  2d 
ed. 
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tiation  cannot  be  effected  on  this  basis, 
without  disregarding  the  broader 
connotation  of  the  term  "agent."* 

i  so.  Concurrent  existence  of  two  r«Ia- 
tionahipa. 

In  most  instances,  the  effect  of  evi- 
dence which  shows  that  the  relation  of 
employer  and  independent  contractor 
existed  between  two  persons  is  to  ex- 
clude entirely  the  inference  that  the 
relation  between  them  was  that  of  mas- 
ter and  servant,  or  that  of  principal 


and  agent.  But  the  former  and  latter 
relations  are  not  so  essentially  incom- 
patible that  they  cannot  exist  together 
with  regard  to  different  portions  of  the 
same  work.^  In  cases  where  such  con- 
current existence  is  established,  the 
enforceability  of  the  claim,  whatever 
it  may  be,  depends  upon  whether,  at  the 
time  when  the  circumstances  to  which 
the  claim  has  reference  supervened,  the 
person  employed  was  acting  in  the  ca- 
pacity of  an  independent  contractor,  or 
of  a  servant,  or  of  an  agent.* 


.  *  See  note  1,  supra. 
'  » In  Detroit  v.  Corey  (1861)  9  Mich. 
16S,  80  Am.  Dec.  78,  where  a  person 
was  injured  by  falling  into  an  open 
sewer  left  unguarded  by  contractors, 
the  court  said:  "In. the  case  before 
us,  both  relations  exist,  and  must 
•necessarily  exist,  from  the  peculiar 
character  and  circumstances  of  the 
case.  The  contractors  not  only  acted 
for  themselves,  but  at  the  same  time 
as  agent  for  the  city,  under  the  power 
given  it  to .  construct  sewers  in  its 
streets  which  are  public  highways. 
They  had  no  right  to  make  the  excava- 
tion they  did,  except  as  agents  for 
the  city;  and,  had  they  been  proceed- 
ed against  by  indictment  for  creat- 
ing a  public  nuisance,  they  could  not 
have  justified  in  their  own  right, 
but  would  have  had  to  justify  as 
agents  of  the  city  under  their  con- 
tract," 

'In  Knight  v.  Fox  (1860)  5  Exch. 
721,  165  Eng.  Reprint,  S16,  a  railway 
cotnpany  entered  into  a  contract  with 
A.  to  construct  a  branch  line,  who  con- 
tracted with  B.  to  erect  a  tubular 
bridge,  a  part  of  the  work.  B.  had  a 
surveyor,  C,  whom  he  paid  a  salary 
of  £250  a  year  to  attend  to  his  general 
business,  and,  after  obtaining  the  con- 
tract for  the  bridge,  he  contracted 
with  C.  to  provide  the  necessary  scaf- 
folding, for  which  he  was  to  receive 
£40  irrespective  of  his  salary,  B.  to 
furnish  the  requisite  materials,  in- 
cluding lights.  One  of  the  poles  of 
the  scaffold  rested  on  a  highway,  and, 
owing  to  the  want  of  sufficient  light 
to  warn  the  passer-by,  D.  stumbled 
over  the  pole  and  was  injured;  subse- 
quently to  which,  additional  lifi^hts 
were  placed  on  the  spot,  and  B.  paid 
for  them.  Held,  that  B.  was  not  liable,  , 
afad  that  D's  remedy  lay  against  C. 
Inuring  the  argument  of  counsel  the 
following  remarks  were  made :  Parke, . 


B.:  "But,  as  to  this  contract,  in  the 
management  of  the  erection  and  fitting 
up  the  scaffolding,  he  was  not  their 
servant.  It  is  like  the  case  of  a  gentle- 
man who  enters  into  a  particular  and 
distinct  contract  with  his  servant  to 
supply  him  with  job  horses."  Alder- 
son,  B.:  "Suppose  this  contract  had 
been  with  a  third  person,  instead  of 
with  Cochrane,  there  would  be  no 
doubt,  in  such  case,  that  the  defend- 
ants could  not  be  liable  for  this  acci- 
dent. Then  how  does  the  fact  of 
Cochrane  being  their  general  servant 
or  surveyor  make  any  difference." 
The  former  judge  also  made  the  fol- 
lowing remarks :  "The  act  complained 
of  was  not  an  act  done  by  Cochrane 
in  the  character  of  a  servant  of 
the  defendants.  It  may  be  too  much 
even  to  say  that  he  was  their  servant 
in  any  point  of  view,  for  he  acted  as 
a  contractor  or  surveyor  for  them,  at 
a  yearly  salary  of  £250,  which  he  re- 
ceived in  lieu  of  payment  for  each 
separate  piece  of  work.  Therefore, 
the  case,  which  rests  upon  the  negli- 
gence arising  out  of  the  construction 
of  the  scaffold,  is  precisely  the  same 
as  it  would  have  been  if  the  defend- 
ants had  entered  into  a  contract  with 
some  third  party  to  perform  that 
work."  The  significance  of  the  fact 
that  the  lights  were  placed  by  the  de- 
fendants after  the  accident  was  thus 
discussed  by  Pollock,  C.  B.:  "This 
case  is  distinguishable  from  Burgess 
V.  Gray  (1845)  1  C.  B.  578,  135  Eng. 
Reprint,  667,  14  L.  J.  C.  P.  N.  S.  184. 
There,  a  single  matter — an  admission 
by  the  defendant,  which  was  unex- 
plained by  other  testimony — was  put 
to  the  jury;  and  possibly,  if  we  knew 
nothing  more  of  these  lights  than  that 
the  defendants  paid  for  them  when 
they  were  put  up  after  the  accident, 
it  might  be  some  slight  evidence  for 
tb^  jury  of  the  liability  of  the  defend- 
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ants.  But,  upon  the  evidence  here, 
that  fact  is  explained  by  the  circum- 
stances that  Cochrane  was  not  to  find 
any  of  the  materials  for  the  bridge, 
and  that  he  had  ma'de  a  contract  that 
the  defendants  were  to  find  the  ma- 
terials for  it,  but  that  he  was  to  fur- 
nish the  labor,  and  was  to  receive  a 
specific  sum  for  that  job;  and  that  this 
particular  contract  formed  no  part  of, 
and  had  nothing  to  do  with,  his  gen- 
eral employment  by  the  defendants; 
and  that  those  lights  were  so  paid  for, 
as  forming  part  of  the  materials  sup- 
plied." 

In  Standard  Oil  Co.  v.  Parkinson 
(1907)  82  C.  C.  A.  29,  152  Fed.  681, 
where  the  defendant  company  was 
held  liable  for  the  death  of  an 
engineer,  who  had  been  killed  by  an 
explosion  of  oil  resulting  from  the 
collision  of  his  engine  with  a  wagon 
used  for  the  purpose  of  transporting 
the  oil,  by  a  man  whom  the  defendant 
had  employed  to  sell  it  within  a  certain 
district,  one  of  the  aspects  of  the  evi- 
-dence  was  thus  commented  upon:  "It 
is  true  he  [the  tort-feasor]  might 
have  been  the  servant  of  the  company 
in  the  care,  delivery,  sale  of,  and 
collection  for  the  oil  and  gasolene, 
and  his  own  master  in  the  selection  of 
the  routes  over  which,  and  the  times 
and  manner  in  which,  he  would  drive 
his  team  to  deliver  the  goods.  But  the 
latter  acts  are  ordinarily  within  the 
scope  and  course  of  the  employment 
of  an  agent  to  sell  and  deliver  goods, 
and  to  collect  and  remit  their  proceeds, 
and  if,  in  this  case,  they  were  sepa- 
rated from  the  sales,  deliveries,  and 
collection,  persuasive  evidence  i» 
requisite  to  establish  that  fact,  be- 
cause it  is  out  of  the  ordinary  course 
■^  commercial  dealings.  The  fact  that 
Perry's  compensation  was  agreed  to  be 
paid,  and  was  paid,  in  solido  for  all 
that  he  did,  including  his  hauling  of 
the  oil  and  gasolene,  and  his  sales,  de- 
liveries, collections,  and  remittances, 
indicates  that  all  these  acts  were 
bound  together  and  performed  in  the 
«ame  relation,  and  the  evidence  that 
they  were,  either  by  agreement  or  in 
fact,  so  separated  that  he  was  an  in- 
dependent contractor  in  the  perform- 
ance of  the  former,  and  the  agent  of 
the  company  in  his  relation  to  the 
latter,  is  not  so  conclusive  or  convinc- 
ing that  all  reasonable  men  in  the 
exercise  of  an  honest  and  unpreju- 
diced judgment  would  agree  that  at 
the  instant,  and,  in  the  act  of  driving 


upon  the  railroad,  Perry  was  his  own 
master,  or  without  the  command  and 
direction  of  the  company,  while  in  the 
care,  sale,  delivery,  and  collection  of 
the  price  of  the  oil  and  gasolene,  he 
was  its  agent." 

In  Hedge  v.  Williams  (1901)  131 
Cal.  455,  82  Am.  St.  Rep.  866,  63  Pac. 
721,  64  Pac.  106,  defendant's  farm 
superintendent,  who  was  also  a  mem- 
ber of  a  hardware  firm,  directed  an 
employee  of  the  firm  to  go  to  the  farm 
and  repair  a  leak  in  a  distillate  tank, 
one  of  the  appliances  of  the  farm.  By 
reason  of  the  negligeqce  of  such  em- 
ployee in  lowering  a  light  into  the 
tank,  an  explosion  occarred,  by  which 
plaintiff's  decedent,  a  farm  servant  of 
defendant,  was  killed.  Held,  that  the 
hardware  firm,  notwithstanding  the 
connection  of  defendant's  superintend- 
ent therewith,  was  an  independent 
contractor. 

In  Burke  v.  Norwich  &  W.  R.  Co. 
(1867)  84  Conn.  474,  13  Am.  Neg.  Cas. 
662,  where  the  weighmaster  of  a  rail- 
road company  had  undertaken  to  dis- 
charge certain  coal  from  vessels  at 
so  much  per  ton,  it  was  held  that  he 
was  an  independent  contractor,  in 
that  he  was  performing  this  work 
"under  a  particular  agreement,  in  a 
business  entirely  distinct  from  his 
regular  emplojnrnent,  and  for  a  sepa- 
rate compensation." 

In  Kipp  V.  Oyster  (1908)  138  Mo. 
App.  711,  114  S.  W.  588,  it  was  held 
that  "there  was  no  inconsistency  that 
reasonably  might  be  implied  between 
the  fact  that,  as  to  the  carpenter  work 
on  a  building,  one  Casey  was  an  in- 
dependent contractor,  and  the  further 
fact  that  he  rendered  other  services  to 
the  owners  in  the  preparation  of  plans 
and  estimates,  and  the  purchase  of 
materials,  etc.,  for  which  he  received 
no  compensation." 

"In  Wolf  V.  American  Tract  Soc. 
(1898)  25  App.  Div.  98,  49  N.  Y.  Supp. 
236,  it  was  laid  down  that,  even  if  it 
should  be  regarded  as  a  legitimate  in- 
ference from  the  testimony  that  the 
principal  contractor  was  acting  as  the 
agent  of  the  employer  in  negotiating 
certain  subcontracts,  including  that 
which  was  made  with  the  person 
whose  negligence  was  the  cause  of  the 
injury,  the  mere  fact  that  the  principal 
contractor  undertook  such  functions 
would  not  enlarge  the  liability  of  the 
employer  for  the  negligence  of  those 
subcontractors,  siQce  it  was  also 
shown  that,  in   making  the  subcon- 
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i  91.  Change  in  the  character  of  the 
relaUon  during  the  progress  of  the 
stipulated  u)ork. 

Whether  the  relation  created  by  the 


original  contract  of  employment  had 
been  altered  before  the  time  to  which 
the  claim  has  reference  is  a  question 
of  fact.» 


tracts,    the    employer    dealt    directly 
with  the  subcontractors  themselves. 

In  Powley  v.  Vivian  &  Co.  (1915) 
169  App.  Div.  170,  154  N.  Y.  Supp. 
426,  10  N.  C.  C.  A.  835,  the  plaintiff, 
who  had  entered  into  a  dredging  con- 
tract with  the  Vivian  Company,  was 
injured  while  operating  a  motor 
launch,  which  the  company  had  hired 
from  a  third  person,  with  the  view  of 
using  it  for  the  transportation  of  sup- 
plies, as  well  as  for  other  purposes 
connected  with  the  dredging  work. 
The  grounds  of  a  decision  to  the  effect 
that,  at  the  time  when  the  injury  was 
sustained,  the  claimant  was  an  em- 
ployee within  the  intent  of  the  Work- 
men's Compensation  Law,  were  thus 
stated  by  the  court:  "Vivian  Company 
was  obligated  by  the  agreement  to  fttr> 
nish  these  supplies.  The  launchman 
was  its  employee,  and  it  was  its  duty 
to  furnish  a  man  to  run  the  launch. 
In  performing  that  duty  Vivian  Com- 
pany failed,  and,  as  the  claimant  says, 
'l  had  to  get  the  supplies  myself.'" 

In  Samyn  v.  McClosky  (1853)  2  Ohio 
St.  536,  it  was  held  that  the  employee 
in  question  was  a  contractor  for  the^ 
carpentry  work,  only  on  a  building, 
and  that,  as  to  the  residue  of  the 
work,  he  was  merely  the  superintend- 
ent or  agent  of  the  defendant,  the  un- 
contradicted testimony  of  the  em- 
ployee himself  being  to  the  effect  that 
the  defendant  engaged  him  to  put  up 
the  entire  building,  employ  all  the 
men,  and  indorse  all  their  bills;  that 
he  engaged  to  do  the  carpentry  work 
at  27  cents  on  the  bill,  and  employ  all 
the  mechanics,  etc.;  that  the  defend- 
ant employed  no  one  about  the  build- 
ing; that  he  gave  the  employee  posses- 
sion of  the  ground,  which  he  was  to 
keep  until  the  contract  was  executed; 
that  the  defendant  was  at  the  place  of 
work  once  or  twice  a  day,  and  gave 
him  directions  to  keep  everything 
safe;  and  that  he  had  nothing  to  do 
with  the  mechanics. 

In  Stagg  V.  Taylor  (1916)  119  Va. 
266,  89  S.  E.  237;  one  of  the  grounds 
upon  which  Stagg,  a  contractor,  was 
held  not  to  be  liable  for  the  death  of  a 
workman  employed  by  one  Flournoy, 
whom  he  alleged  to  be  a  subcontractor, 
was  that,  even  if  "there  was  enough 
evidence  to  carry  to  the  jury  the  ques- 
tion whether  Flournoy  was  the  servant 


of  Stagg,  and  not  an  independent  con- 
tractor under  him,  in  the  mere  super- 
vision of  the  work,  there  was  clear  and 
uncontradicted  proof  that  Flournoy 
had  the  contract  for  the  part  of  the 
work  which  Taylor  was  doing,  and  that 
Taylor  was  Flournoy's  and  not  Stagg's 
employee;  and  it  was  competent  for 
Flournoy  to  be  a  servant  as  to  the 
former,  and  an  independent  contractor 
as  to  the  latter,  class  of  work." 

Compare  also  the  ruling  that  the 
fact  that  the  master  of  a  dhip  is  char- 
terer and  owner  pro  hac  vice  does  not 
necessarily  deprive  him  of  his  power 
to  create  a  lien  on  the  ship  in  case  of 
necessity.  Thomas  v.  Osborn  (1856) 
19  How.  (U.  S.)  22,  15  L.  ed.  534. 

»In  Barnes  v.  Evans  [1914;  C.  A.] 
W.  C.  &  Ins.  Rep.  (Eng.)  109,  7  B.  W. 

C.  C.  24,  where  the  claimant  had  been 
engaged  by  the  respondent,  a  contrac- 
tor, to  do  certain  slating  work  on 
terms  which  placed  the  former  in  the 
position  of  a  subcontractor,  the  evi- 
dence showed  that  the  respondent's 
employers  had  complained  of  delay  in 
the  execution  of  this  work;  that  the 
respondent  had  thereupon  sent  a  slater 
and  two  laborers,  for  the  purpose,  as 
he  informed  the  claimant,  of  "push- 
ing the  work  on,"  and  that  the  claim- 
ant at  first  objected  to  this  arrange- 
ment, but  eventually  agreed  to  work 
with  the  men  sent,  and  did  so.  Held, 
that  these  facts  did  not  prove  that  the 
claimant  had  ceased  to  be  an  independ- 
ent contractor  when  he  consented  to 
the  new  arrangement,  and  that  he  was 
consequently  not  entitled  to  compensa- 
tion under  the  Workmen's  Compensa- 
tion Act,  for  an  injury  received  while 
that  arrangement  was  in  fvrce. 

In  Swart  v.  Justh   (1905)   24  App. 

D.  C.  596,  where  the  injury  complained 
of  was  caused  by  certain  waste  ma- 
terial which  a  contractor  for  the  con- 
struction of  a  skylight  had  thrown 
down  after  the  skylight  itself  was  com- 
pleted, one  of  the  issues  raised  was 
whether  he  had  undertaken  the  re- 
moval of  the  waste  material  at  the 
request  of  the  defendant,  or  in  obedi- 
ence to  his  directions.  Held,  that  the 
jury  were  properly  instructed  that,  if 
he  had  done  this  work  in  the  capacity 
of  a  servant  or  agent,  the  defendant 
was  liable. 

In   Washburn-Crosby  Co.  v.   Cook 
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(1918)  70  Ind.  App.  463,  120  N.  E.  4S4, 
it  was  held  that  a  special  finding  to  the 
e£Fect  that  the  person  employed  owned 
and  controlled  the  teams  at  the  time 
the  plaintiff  was  kicked  by  one  of  the 
horses  did  not  conclusively  prove  that 
he  was  an  independent  contractor, 
where  other  findings,  and  the  facts 
provable  under  the  issues,  showed  that 
defendant  had  control  or  management 
of  the  horses  in  whole  or  in  part,  and 
that  the  person  employed  was  subject 
to  the  orders  of  defendant  in  matters 
pertaining  to  the  details  of  the  stipu- 
l&ifid  Tfroi*ka 

In  Charlock  v.  Freel  (1891)  126 
N.  Y.  357,  26  N.  E.  262,  affirming 
(1888)  50  Hun,  395,  3  N.  Y.  Supp.  226, 
the  evidence  showed  that,  after  the 
completion  of  the  sewer  which  the 
defendant  had  undertaken  to  con- 
struct, but  before  the  repaving  of  the 
street  was  done,  he  was  directed  to 
raise  the  grade  of  the  street  at  a 
certain  intersection  with  another 
street;  that,  after  raising  the  curb- 
stones, he  left  the  adjoining  portions 
of  the  sidewalk  flagging  disarranged; 
that  a  storm  occurred,  and  water  col- 
lected in  the  spot  left  open  by  the  re- 
moval of  the  flagstones,  and  that  the 
workmen  dug  away  the  earth,  so  as  to 
permit  the  water  to  escape  through  the 
curb  into  the  sewer  basin,  the  conse-' 
quence  being  the  formation  of  the  hole 
into  which  the  plaintiff  fell.  It  was 
argued  that  in  the  performance  of  the 
particular  work,  in  the  course  of 
which  the  conditions  were  created 
which  caused  the  accident,  he  was  not 
acting  as  an  independent  contractor, 
but  as  a  mere  servant  or  agent  of  the 
city.  But  this  contention  did  not  pre- 
vaiL  The  court  said:  "It  is  true  that 
the  contract  primarily  or  principally 
related  to  the  building  of  a  sewer  in 
the  street,  but  by  one  of  its  provi- 
sions the  power  was  reserved  'to  vary, 
extend,  or  diminish  the  quantity  of  ' 
work  during  its  progress,'  and  it 
was  therein  provided  that  'the  engi- 
neer shall  also  fix  the  price  to  be 
paid  for  all  work  that  may  be  neces- 
sary to  be  done  that  is  not  included 
in  the  contract.'  This  provision  may 
not  have  been  obligatory  upon  the 
contractor  as  to  work  not  related 
to,  or  in  connection  with,  the  prin- 
cipal plan  of  his  agreement;  but 
when,  at  the  request  of  the  chief  en- 
^neer  of  the  city,  he  undertook  the 
work  of  raising  the  street  grade,  the 
contract  was  thereby  extended  so  as 
19  A.L.R.— 18. 


to  include  it.  Coming  between  the 
completion  of  the  sewer  and  the  re- 
paving  of  the  street,  and  being  de- 
signed to  make  the  drainage  better,  it 
was  work  which  was  cognate  in  its 
nature  to  the  principal  undertaking, 
and  the  effect  of  its  assumption  was 
to  continue  the  contract  relations  be- 
tween the  parties,  with  all  the  obliga- 
.  tions  and  responsibilities  that  contract 
imposed,  expressly  or  by  legal  impli- 
cation. Nor  could  it,  in  my  opinion, 
affect  the  question  of  the  defendant's 
liability,  if  the  department,  or  city 
engineer,  had  ordered  him  to  do  this 
particular  work,  and  it  could  not  be 
deemed  to  be  comprehended  within  any 
of  the  provisions  of  his  contract.  The 
contractor  assumed  its  performance, 
and  was  doing  it  with  workmen  em- 
ployed by  him.  The  direction  of  the 
city  officers  had  nothing  to  do  with  the 
manner  of  the  performance,  and  there 
was  no  interference  with  the  workmen 
engaged  under  the  defendant  in  the 
detail  work." 

In  Mandatto  ▼.  Hudson  Shoring  Co. 
(1919)  190  App.  Div.  71,  179  N.  Y. 
Supp.  458,  the  claimant  was  a  man 
with  whom  the  general  contractor  for 
the  erection  of  a  building  had  made  a 
subcontract  for  the  excavation  of  the 
cellar.  He  made  a  verbal  agreement 
with  the  Hudson  Shoring  Company, 
the  subcontractor  for  the  shoring  up 
of  an  adjacent  building,  that  each 
would  assist  the  other;  that  he  might 
use  the  blocking  and  timbers  of  the 
company  and  that  the  company  might 
use  his  derrick.  While  his  derrick  was 
being  used,  his  foot  became  caught  in 
the  slack  end  of  a  rope,  and  badly 
crushed.  The  court  said :  "The  claim- 
ant was  rendering  service  to  the  Hud- 
son Shoring  Company  at  its  request. 
While  there  was  no  agreement  to  pay 
him  in  money  for  the  service  rendered, 
yet  he  was  to  receive  the  use  of  block- 
ing and  timbers  as  the  consideration 
therefor.  He  was  not  engaged  in  the 
performance  of  any  work  for  himself, 
nor  upon  his  contract  for  excavating ; 
but,  while  rendering  such  service,  he 
was  an  employee  of  the  Hudson  Shor- 
ing Company,  within  the  meaning  of 
the  Workmen's  Compensation  Law." 
The  decision  was  reversed  in  (1920) 
229  N.  Y.  624, 129  N.  E.  933,  where  the 
court  adopted  the  views  thus  stated  in 
the  dissenting  opinion  delivered  in  the 
lower  court:  "In  this  case  the  claim- 
ant had  no  general  employer,  and,  hav- 
ing none,  his  services  were  not  loaned 
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risrhts  and  liabilities  of  the  parties  to 
the  contract,  and  of  third  parties,  are 
susceptible  of  being  considered  with 
reference  to  the  question  whether  the 
relation  created  is  a  partnership.  A 
few  cases  involving  this  situation  have 
been  reported.^ 


i  2Z,  Independent  contractor  and  part' 
ner,  distinction  between. 

Where  it  is  provided  by  the  contract 
that  the  person  undertaking  the  work 
is  to  receive  a  certain  percentage  of 
tiie    profits    accruing    therefrom,    the 


by  such  an  employer.  A  new  relation- 
ship of  master  and  servant  was  not 
created,  for  the  reason  that  the  claim- 
ant was  to  receive  no  wages,  and  in  no 
wise  subjected  himself  to  the  orders 
of  the  Hudson  Shoring  Company,  as  a 
subordinate  servant  subjects  himself 
to  the  orders  of  a  superior  master." 

In  Hartell  v.  T.  H.  Simonson  &  Son 
Co.  (1916)  218  N.  Y.  345,  113  N.  E. 
255,  reversing  (1914)  164  App.  Div. 
873,  148  N.  y.  Supp.  433,  where  the 
plaintiff's  intestate  was  killed  through 
the  negligence  of  a  man  whom  his  gen- 
eral employer  had,  upon  request,  sent 
with  a  team  to  act  as  driver  for  a 
loaded  truck,  the  ratio  decidendi,  in 
one  point  of  view,  was  that  the  com- 
plaint had  been  wrongly  dismissed,  be- 
cause there  was  evidence  from  which 
the  temporary  transfer  of  the  driver 
to  the  service  of  the  defendant  might 
be  inferred.  The  following  passage, 
however,  reflects  what  seems  to  be  a 
somewhat  questionable  theory  of  the 
situation  created  by  the  despatch  of 
the  driver:  "In  the  case  under  con- 
sideration, Durr,  the  truckman,  did  not 
stand  in  the  relation  of  an  independent 
contractor  to  the  defendant.  He  did 
not  undertake  to  deliver  lumber  for 
the  defendant.  He  simply  furnished 
a  teaih  and  driver  to  enable  the  de- 
fendant to  do  its  own  work.  The  case 
is  the  same  as  if  the  defendant  had 
bought  a  team  and  hired  a  driver  to 
aid  in  its  business."  On  general 
principles,  there  would  seem  to  be  no 
reason  why,  under  the  circumstances 
shown,  Durr  should  not  have  been  re- 
garded as  an  independent  contractor 
in  respect  merely  of  the  particular 
work  of  hauling  the  truck. 

*The  material  facts  presented  in 
Marsh  v.  Hand  (1890)  120  N.  Y.  315, 
24  N.  E.  463,  1  Am.  Neg.  Cas.  390, 
affirming  (1886)  40  Hun,  339,  are  thus 
stated  in  the  opinion:  "Hand  and 
one  Congdon,  as  executors  of  the  will 
of  Stephen  D.  Hand,  deceased,  entered 
Into  an  agreement  in  writing  with 
Buell  Cumber,  by  which  the  latter 
agreed  to  occupy  for  one  year,  from 
the  1st  day  of  April  then  next,  a  farm 
of  which  the  testator  died  seised,  and . 


to  work  and  cultivate  it  in  proper  man- 
ner, to  keep  the  fences  in  good  repair, 
and  to  take  care  of  all  the  stock  left 
on  the  farm  by  them,  he  to  furnish  a 
team  to  do  the  work.  Each  party  to 
have  one  half  of  the  produce  and  one 
half  of  the  value  of  the  growth  and 
increase  of  the  stock.  The  team  to  be 
fed  from  the  common  product,  and 
each  party  to  furnish  one  half  the 
seed.  The  executors  having  the  right 
to  go  on  the  farm,  but  not  to  damage 
the  crops  or  to  interfere  with  the  work 
or  interests  of  Cumber.  He  to  sustain 
any  loss  or  damage  to  the  stock 
occasioned  by  his  neglect,  and  any 
loss  or  damage  unavoidably  occurring 
to  the  stock  should  be  equally  borne 
by  the  parties  to  the  contract.  And 
Cumber  should  'leave  on  the  farm  as 
large  a  quantity  of  hay  and  stock,  and 
as  good,  as  he  found  on  taking  posses- 
sion, or  pay  the'  other  parties  'the  cash 
value  of  the  same,'  and  to  keep  nothing 
on  the  farm  in  which  the  other  parties 
should  have  an  interest."  The  de- 
cision to  the  effect  that  the  Hands 
were  not  liable  for  personal  injuries 
resulting  from  an  attack  made  by  a 
ram,  which,  with  other  sheep,  had 
escaped  from  the  farm  occupied  under 
the  contract,  on  to  the  adjoining  farm 
of  the  plaintiff,  was  based  on  two 
grounds  thus  stated:  Cumber's  "serv- 
ice in  working  the  farm  was  an  inde- 
pendent one,  and  not  subject  to  the 
control  of  the  other  parties.  •  .  . 
He  was  an  independent  contractor  in 
the  sense  that  he  had  the  right  to  be 
•  controlled  solely  by  his  own  judgment, 
without  interference  by  the  other 
parties.  .  .  .  Nor  was  the  work  a 
joint  enterprise  in  the  sense  sought  to 
be  applied  to  it.  The  Hands  were  in 
no  manner  engaged  with  Cumber  in 
carrying  forward  the  work.  While 
they  furnished  and  left  the  stock  on 
the  farm,  and  were  to  have  a  share  in 
the  products,  he  had  the  entire  re- 
sponsibility of  carrying  on  the  busi- 
ness of  working  it,  and  accounting  for 
their  share  in  the  results.  He  was  the 
contractor  who  undertook  to  do  all 
this,  subject  only  to  the  terms  of  the 
contract  he  had  made  with  them  to  do 
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In   one   case,   where  the  ratio   de* 
■cidendi  was  that  the  contract  under  re- 


view did  not  create  a  partnership,  the 
point  so  determined  seems  to  have  been 


it."  The  cases  cited  in  support  of  the 
theory  of  a  "joint  enterprise"  (Cham- 
pion V.  Bostwick  (1837)  18  Wend. 
(N.  Y.)  175,  31  Am,  Dec.  376,  and 
Stroher  v,  Elting  (1884)  97  N.  Y.  102, 
49  Am.  Rep.  615) ,  were  declared  not  to 
be  precedents  in  point,  because  they  in- 
volved an  element  not  present  in  the 
case  under  review,  viz.,  "participation 
in  the  service  from  which  tiie  fund  to 
be  divided  was  derived."  The  court 
said :  "Cumber,  by  the  contract,  under- 
took to  occupy  and  work  the  farm  and 
manasre'the  stock  left  there  in  his  own 
way,  with  a  view  to  results  and  with- 
out any  contribution  of  the  defendants 
Hand  to  the  service,  with  the  perform- 
ance of  which  they  had  nothing  to  do. 
The  practical  effect  of  the  contract 
was  that  the  executors  should  have  a 
share  of  the  products  by  way  of  com- 
pensation for  the  use  of  the  property, 
and  that  Cumber  was  entitled  to  the 
other  share  as  compensation  for  his 
labor  in  performing  the  contract.  No 
negligence  of  the  latter  in  the  per- 
formance of  the  work,  to  the  prejudice 
of  third  parties,  could  charge  the 
Hands  with  liability." 

In  Thomas  v.  Springer  (1909)  134 
App.  Div.  640,  117  N.  Y.  Supp.  460,  134 
App.  Div.  982,  119  N.  Y.  Supp.  463, 
reversing  (1909)  118  N.  Y,  Supp.  475, 
it  was  held  that  the  plaintiff,  a  specta- 
tor at  a  play  performed  in  the  defend- 
ant's theater,  could  not  recover  for  in- 
juries caused  by  the  fall  of  a  spotlight. 
The  contention  unsuccessfully  ad- 
vanced was  that  the  Fischer  Company, 
by  which  the  performance  was  being 
given,  was  a  copartner  of  the  defend- 
ant under  its  contract,  which  provided 
that  it  was  to  present  the  play  for  a 
stipnlated  percentage  of  the  gross  re- 
ceipts. The  court  said:  "It  seems  to 
me  that  the  contract  is  precisely  as 
though  the  compensation  had  been 
fixed  at  a  definite  sum.  It  is  unneces- 
sary to  cite  authority  upon  the  propo- 
sition that  the  essential  requisite  of  a 
copartnership  is  an  agreement  to 
share  profits  and  losses  as  such.  Here 
the  Fischer  Company  was  to  receive  a 
percentage  of  the  gross  receipts,  not 
as  its  share  of  profits,  as  such,  for  its 
^ontHbution  to- a  joint  enterprise,  but 
as  compensation  for  presenting  a  play 
in  the  defendant's  theater.  It  is  quite 
tme,  as  the  respondent  contends,  that 
^he  contract  did  not  create  the  rela- 


tion of  landlord  and  tenant.  The  de- 
fendant retained  possession  and  con- 
trol of  the  theater;  but  the  Fischer 
Company  was  an  independent  contrac- 
tor, not  a  copartner,  and  its  servants 
were  not  his  servants." 

In  Rice  v.  Smith  (1902)  171  Mo.  331, 
71  S.  W.  123,  where  the  plaintiff's 
husband  was  employed  by  one  Raynes 
to  work  for  him  in  the  mine  in  which 
he  was  killed  by  the  fall  of  a  rock. 
Upon  the  trial  the  plaintiff's  evidence 
tended  to  show  these  facts:  Defend- 
ants were  licensees  of  the  mine  in  ques- 
tion, and  had  been  operating  it  before 
the  accident.  The  contract  between 
them  and  Raynes  was  to  the  effect  that 
Raynes,  at  his  own  expense,  was  to  do 
all  that  was  necessary  to  be  done 
underground  to  mine  the  ore,  put  it  in 
the  tub,  and  attach  the  tub  to  the 
hoisting  apparatus;  that  the  defend- 
ants were  then  to  see  to  the  hoisting 
it,  preparing  it  for  sale,  and  selling 
it;  that  Raynes,  for  his  share,  was  to 
have  half  the  proceeds;  and  that  he 
was  to  have  full  control  of  all  opera- 
tions underground.  As  a  witness  for 
plaintiff,  he  testified  that  he  "rented" 
the  ground  from  the  defendants,  that 
he  was  to  hire  his  own  men  and  pay 
them;  that  he  employed  Rice  for  daily 
wages,  and  that  the  defendants  had 
nothing  to  do  with  employing  him. 
A  judgment  based  on  the  theory  that 
Raynes  was  an  independent  contractor 
operating  the  mine  on  his  own  account, 
and  that  the  deceased  was  his  servant, 
was  reversed.  Commenting  upon  the 
testimony  of  Raynes  that  he  had 
"rented"  the  ground,  the  court  said: 
"That  is  more  in  the  nature  of  a  con- 
clusion drawn  by  the  witness  than  tha 
statement  of  a  fact.  That  is  his  opin- 
ion as  to  the  effect  of  the  contract, 
and,  whilst  it  noay  be  correct  in  a 
certain  aspect,  yet  it  is  not  entirely 
correct  as  affecting  the  law  of  this 
case.  If  Raynes  was  simply  a  renter, 
then  the  defendants  had  no  interest, 
except  their  rents — no  interest  in  the 
operation  of  the  mine.  Although 
Raynes  and  the  defendants  are,  by  the 
terms  of  the  contract,  to  share  equally 
the  profit  of  the  operation  of  the  mine, 
yet  they  are  not  thereby  made  part- 
ners in  the  full  sense  of  that  word. 
Raynes  is  to  a  certain  extent  an  inde- 
pendent contractor,  and  has  his  duties 
to  perform,  for  neglect  of  which  he 
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unnecessarily  raised,  inasmuch  as  the 
evidence  from  whidi  the  inference  was 
drawn  that  the  person  employed  was 


not  a  partner  of  the  employer  would 
also  have  warranted  the  conclusion  that 
he  was  a  servant' 


alone  is  responsible,  and  likewise  the 
defendants  are  to  a  certain  extent  in- 
dependent contractors,  and  have  their 
duties  to  perform,  as  to  which  they 
alone  must  account.  But  there  are 
also  a  community  of  duty  and  a  com- 
munity of  responsibility  arising:  out  of 
his  contract.  Raynes  was  to  do  the 
underground  work,  and  as  to  this  he 
was  alone  responsible.  If  one  of  his 
employees  should  be  injured  through 
his  negligence  in  reference  to  that 
part  of  the  work,  he  alone  would  be 
liable.  And,  on  the  other  hand,  if  one 
of  the  employees  of  the  defendants, 
engaged  in  hoisting  the  ore  or  pre- 
paring it  for  market,  should  suffer  by 
the  negligence  of  the  defendants  in 
reference  to  that  part  of  the  work, 
they  only  would  have  to  respond.  But 
the  complaint  here  made  does  not  re- 
late to  the  independent  duty  that 
Raynes  was  to  perform,  nor  to  the  in- 
dependent duty  that  the  defendants 
were  to  perform,  but  it  relates  to  the 
condition  of  the  mine,  which  is  th« 
subject  in  which  there  was  a  com- 
munity of  interest  in  both  contracting 
parties.  The  contract,  as  stated  in 
detail  by  Raynes  in  his  testimony, 
does  not  mean  that  the  mine  is 
rented  to  him,  although  he  uses  that 
term;  it  means  that  he  and  the  de- 
fendants are  to  work  it  for  their  joint 
account,  and  share  the  profits.  Raynes, 
for  his  share  of  the  burden,  under- 
took all  the  underground  work,  leav- 
ing to  defendants  only  the  lighter  and 
less  dangerous  part,  and,  to  compen- 
sate for  the  greater  burden  in  the  op- 
eration that  was  thrown  on  Raynes,  the 
defendants  contributed  to  the  joint 
concern  the  usufruct  of  the  mine,  and 


thus  the  investments  were  equalized. 
So  far  as  the  underground  operation  is 
concerned,  the  case  may  be  stated 
thus :  Raynes  was  to  furnish  the  labor, 
and  defendants  were  to  furnish  the 
mine,  and  they  were  to  share  the 
profits.  In  that  state  of  the  case  the 
duty  devolved  on  the  defendants  to 
see  that  the  mine  they  so  furnished 
was  in  a  reasonably  safe  condition  for 
men  to  work  in." 

•  American  Steel  Foundries  v.  In- 
dustrial Bd.  (1918)  284  IIL  ^9,  119 
N.  B.  902. 

In  Wright  v.  Fissell  (1921;  Ch.  Ct.) 
92  N.  J.  Eq.  508,  113  Atl.  699,  the 
plaintiffs  in  a  suit  for  an  accounting 
had  undertaken  to  use  their  "best  ef- 
forts, influence,  and  endeavors"  to  ob- 
tain contracts  for  the  defendant  from 
the  United  States  government,  and 
were  to  receive,  in  consideration  of 
their  services,  one  half  of  the  profits 
on  any  and  all  contracts  which  they 
might  procure.  "They  were  not  at- 
torneys, agents,  or  employees,  nor 
were  they  other  than  independent  con- 
tractors, dealing  with  the  defendant 
for  half  his  profits  in  consideration  of 
their  influence,  and  the  enlisted  in- 
fluence of  others  with  the  govern- 
ment's officials."  The  court  was  of 
opinion  that  they  "were  not  copartners 
.  .  .  with  the  defendant,  promoting 
a  common  enterprise.  They  were  not 
to  share  losses  as  well  as  profits,  and 
there  was  no  privity  between  them 
and  the  government."  The'  bill  was 
dismissed  on  the  ground  that  the 
agreement  was  against  public  policy. 
Riggs  v.  Standard  Oil  Co.  (1904)  180 
Fed.  199.  C.  B.  L. 


CHARLES  MILES  et  al.,  Appts., 

V. 

J.  A.  HAMILTON. 

Konaas  Supreme  Court  — Maif  8,  X9S0, 

(106  Kan.  804,  189  Pac.  926.) 

Limitation  of  actions  —  default  in  mortgagre  interest  —  effect  of  subse- 
quent payment. 
1.  Where  a  real  estate  mortgage  given  to  secure  a  note  provides  that 

Headnotes  by  Mason,  J. 
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if  default  is  made  in  an  interest  pajrment  the  principal  shall  at  once 
become  due,  the  Statute  of  Limitations  begins  to  run  immediately  upon 
such  default,  and  its  operation  is  not  suspended  and  the  running  thereof 
postponed  to  the  date  of  the  original  maturity,  or  of  a  new  default,  by 
the  subsequent  pajnnent  of  the  interest  and  a  part  of  the  principal,  even 
if  accompanied  by  an  agreement,  not  based  on  any  other  consideration, 
for  an  extension  of  the  time  of  payment  to  the  time  stated  in  the  note. 
iSee  note  on  this  question  beginning  on  page  284.] 


Appeal  —  ruling  on  petition  subse- 
quently amended. 

2.  Where  a  demurrer  to  a  petition  is 
sustained,  and  the  plaintiff  thereupon, 
by  leave  of  the  court,  files  an  amended 
petition  amplifying,  but  not  material- 
ly changing  or  adding  to,  the  original 
allegations,  it  cannot  be  successfully 
urged,  upon  an  appeal  taken  from  an 
order  sustaining  a  demurrer  to  the 
amended  petition,  that  the  ruling  on 
the  first  demurrer,  because  not  ap- 
pealed from,  is  conclusive  upon  the 
appellant  as  to  the  questions  of  law 
there  involved ;  a  sufficient  reason  for 
denjring  such  contention  is  that  the 
filing  of  tiie  amended  petition  preclud- 
ed an  appeal  from  the  order  sustaining 
the  first  demurrer. 


Limitation  of  actions  —  indicating  in- 
tention to  liay  —  effect. 

3.  A  letter  written  to  the  owner  of  a 
mortsrage  by  one  who  has  purchased 
the  mortgaged  realty  and  become  per- 
sonally liable  upon  the  debt  by  assum- 
ing its  payment,  in  which  he  indicates 
an  intention  to  pay  off  the  lien,  does  not 
amount  to  such  an  acknowledgment  of 
personal  liability  as  to  afford  a  new 
starting  point  for  the  Statute  of  Lim- 
itations, although  it  concludes  with 
the  words :  "I  am  going  to  make  some 
kind  of  sale  or  deal  .  .  .  if  it  does 
lose  me  considerable,  so  I  can  meet 
your  mortgage  without  much  longer 
delay,  hoping  to  do  so  before  this  may 
cause  you  more  annoyance." 

[See  17  R.  C,  L.  897.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Butler 
County  (Ayres,  J.)  sustaining  a  demurrer  to  a  petition  filed  to  recover 
the  baJance  alleged  to  be  due  on  a  note  and  mortgage.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  O.  A.  Keach  for  appellants. 

Messrs.  A.  L.  L.  Hamilton  and  J.  B. 
McKay,  for  appellee : 

The  maturity  of  the  note  and  mort- 
gage was  accelerated  by  the  failure 
to  pay  the  interest  when  due. 

First  Nat.  Bank  v.  Feck,  8  Kan.  660; 
Lewis  V.  Lewis,  58  Kan.  563,  50  Pac. 
454. 

The  statute  had  run,  in  any  event, 
before  plaintiffs  filed  their  amended 
petition. 

Liphart  v.  Myers,  97  Kan.  686,  156 
Pac.  693. 

The  letter  written  to  plaintiffs  by 
defendant  was  not  an  unqualified  and 
direct  admission  of  a  present  subsist- 
ing debt  on  which  he  was  liable,  and 
which  he  was  willing  to  pay. 

Hanson  v.  Towle,  19  Kan.  273;  Elder 
T.  Dyer,  26  Kan.  604,  40  Am.  Rep.  320; 
Gragg  V.  Barnes,  32  Kan.  301,  4  Pac. 
276;  Pracht  v.  McNee,  40  Kan.  1,  18 
Pac.  925 ;  Hajrthorn  v.  Cooper,  65  Kan. 
888,  68  Pac.  333;  Hawkins  v.  Brown, 
78  Kan.  284,  97  Pac.  479;  Hamilton  v. 
Beaubien,  92  Kan.  944,  142  Pac.  245; 


Corbett  v.  Hoss,  96  Kan.  290,  157  Pac. 
1195. 

Mason,  J.,  delivered  the  opinion  of 
the  court: . 

On  September  2,  1911,  Charles 
Miles  and  Anna  Miles  executed  to 
a  bank  a  note  and  real  estate  mort- 
gage for  $2,250  due  in  two  years. 
Shortly  afterwards  they  conveyed 
the  land  to  a  grantee,  who  assumed 
the  payment  of  the  note  and  mort- 
gage and  later  conveyed  to  J.  A. 
Hamilton,  who  made  a  like  assump- 
tion. Charles  Miles  and  Anna  Miles 
purchased  the  note  and  mortgage 
from  the  bank  at  the  face  value, 
and  on  September  2,  1918,  brought 
an  action  thereon  against  Hamilton, 
setting  out  these  facts.  A  demurrer 
to  their  petition  was  sustained  on 
the  ground  that  its  allegations 
showed  the  Statute  of  Limitations 
to  have  run.  An  amended  petition 
was  filed  on  February  1,  1919,  to 
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which  a  demurrer  was  likewise  sus- 
tained on  the  same  ground.  The 
plaintiffs  appeal  from  the  latter 
ruling. 

1.  A  preliminary  question  is  rais- 
ed by  a  contention  of  the  defendant 
that,  as  the  plaintiffs  did  not  appeal 
from  the  order  sustaining  the  de- 
murrer to  the  original  petition,  and 
the  time  for  such  an  appeal  has  ex- 
pired, that  ruling  has  become  final, 
and  amounts  to  an  adjudication 
that  the  facts  relied  upon  by  the 
plaintiffs  as  preventing  the  running 
of  the  statute,  which  were  in  sub- 
stance set  out  in  the  first  petition 
as  well, as  in  the  second,  do  not  have 
that  effect.  Of  course,  no  judg- 
ment was  rendered  ui>on  the  sus- 
taining of  the  first  demurrer.  When 
that  ruling  was  announced,  it  was 
proper  practice  for  the  plaintiffs 
to  teke  leave  to  amend,  even  if  the 
purpose  were  merely  to  amplify  or 
clarify  the  allegations  already  made. 
Having  elected  to  file  an  amended 

petition,  they  could 
oiJ'^etiT'o""*  not  appeal  from 
S^^-S-S""''        the   order   sustain- 

mg  a  demurrer  to 
■the  original  pleading,  for  that  had 
been  superseded.  Robertson  v. 
Christenson,  90  Kan.  555,  135  Pac. 
667.  Their  omission  to  do  so,  there- 
fore, cannot  have  the  effect  of  con- 
verUng  the  ruling  into  a  final  ad- 
judication against  them  on  the  legal 
propositions  involved. 

2.  The  dates  already  given  show 
that  the  action  was  begun  just  with- 
in the  five-year  period  following  the 
date  named  in  the  note  for  its  pay- 
ment, Tfle  mortgage,  however, 
provided  that  if  any  interest  should 
not  be  paid  when  due  the  whole  of 
the  debt,  principal  and  interest, 
should  immediately  become  due  and 
payable.  By  the  terms  of  the  note  a 
year's  interest  matured  September 
2,  1912,  but  no  payment  of  any  kind 
was  made  until  June  21,  1913,  when 
$1,000  was  paid  to  the  plaintiffs, 
being  applied  to  the  first  year's  in- 
terest and  a  part  payment  on  the 
principal. 

By  the  language  of  the  accelera- 
tion clause  referred  to,  the  default 


in  the  interest  payment,  of  its  own 
force,  without  any  declaration,  no- 
tice, or  exercise  of  an  option  on  th& 
part  of  the  creditor,  ^^ 

matured  the  entire  aotiona— default 
debt,    and    started  «»  "••'j^-je  _ 
the  runnmg  of  the  «« ■abite«ae«t 
statute  of  Limita-  •'-»^~«»*- 
tions.    First  Nat.  Bank  v.  Peck,  & 
Kan,  660 ;  Snyder  v.  Miller,  71  Kan. 
410,  69  L.R,A.  250, 114  Am.  St.  Rep. 
489,  80  Pac.  970;  17  R.C.  L.  771. 

In  the  amended  petition  an  alle- 
gation that  the  $1,000  payment  waa 
accepted  by  the  plaintiffs  in  pay- 
ment of  the  first  year's  interest  and 
as  a  prepayment  of  part  of  the  prin- 
cipal is  followed  by  the  recital,  "all 
defaults  by  the  mutual  consent  of 
all  parties  herein  and  thereto  being 
waived,"  Doubtless  the  pleader  in- 
tended by  those  expressions  to  give 
his  conception  of  the  legal  effect  of 
tiie  payment  and  its  application, 
since  no  ether  concrete  fact  is  stat- 
ed. No  waiver  of  any  kind  could  re- 
sult merely  from  the  acceptance  of 
a  part  of  an  overdue  indebtedness; 
and,  even  if  the  allegations  could 
by  srreat  liberality  of  interpretation 
be  regarded  as  amounting  to  a 
statement  that  an  extension  of  the 
time  of  payment  to  the  date  of  the 
original  maturity  had  been  ex- 
pressly agreed  to,  an  agreement  to 
that  effect  would  not  be  binding  on 
the  creditor,  because  riot  supiwrted 
by  any  legal  consideration  (8  C.  J. 
435,  436),  and,  if  it  did  not  bind 
him,  it  could  not  impair  the  debtor's 
privilege  of  relying  upon  the  Stat- 
ute of  Limitations.  When  the  in- 
debtedness matured  by  the  default 
in  tiie  interest  payment,  it  became 
due  for  all  purposes.  The  debtor 
owed  the  creditors  the  duty  of  pay- 
ing the  entire  amount  at  once,  and 
the  partial  performance  of  this  ob- 
ligation by  the  immediate  payment 
of  a  part  of  the  debt  could  not  make 
enforceable  a  promise  of  forbear- 
ance, and,  as  such  a  promise  could 
not  prevent  the  bringing  of  an  ac- 
tion, it  could  not  interfere  with  the 
running  of  the  statute. 

3.  The  plaintiffs  contend  that  a 
written   acknowledgment   sufficient 
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to  make  a  new  starting  point  for  that  the 
the  statute  resulted  from  the  fact 
that  in  response  to  a  letter  from 
the  plaintiffs  to  the  defendant,-  stat- 
'  ing  that  the  balance  of  the  note  and 
mortgage  for  $2,250,  which  he  had 
assumed  and  agreed  to  pay,  and  on 
which  he  had  already  paid  $1,000, 
was  past  due  and  that  they  wanted 
him  to  pay  it,  he  sent  an  answer  on 
April  19,  1914,  reading  as  follows: 
"Your  letter  ireceived  and  am  very 
much  disgusted  with  the  ones  who 
are  owing  me.  I  am  doing  all  I 
know  to  do  to  get  some  of  the  mon^ 
as  soon  as  possible,  but  with  no  suc- 
cess- so  far.  It  seems  almost  im- 
possible to  get  money  as  close  as 
everyone  is  here  this  year.  I  am 
working  a  deal  now  to  try  and  get 
part  of  the  place  in  trade  so  I  can 
arrange  to  get  part  or  all  of  your 
amount.  I  am  very  sorry  to  have 
had  to  put  this  off  on  depending  on 
what  I  had  due  me  and  expected 
to  get  long  ago ;  however,  I  am  going 
to  make  some  kind  of  sale  or  deal 
•n  that  place  if  it  does  lose  me  con- 
siderable, so  I  can  meet  your  mort- 
gage without  much  longer  delay, 
hoping  to  do  so  before  this  may 
cause  you  more  annoyance." 

The  established  test  of  the  suf- 
ficiency of  a  written  acknowledg- 
ment to  affect  the  running  of  the 
statute  is  that  it  "must  be  an  un- 
4ualified  and  directed  admission  of  a 
present  subsisting  debt  on  which 
the  party  is  liable."  Haythom  v. 
Cooper,  65  Kan.  338,  69  Pac.  333. 
A  comparison  of  the  phraseology 
of  the  writing  just  quoted  with  that 
of  others  to  which  this  test  has  been 
applied  would  hardly  be  profitable, 
inasmuch  as  in  each  instance  the 
language  used  is  sufficiently  unlike 
that  employed  in  other  cases  to  pre- 
sent a  problem  peculiar  to  itself. 
The  court  does  not  regard  the  de- 
fendant's letter  as  capable  of  being 
-i»die.tin«  construed  as  a  di- 

iBtrntioB  to  v«T  Tcct  admission  of 
T**'"*'  his  liability  on  the 

indebtedness  secured  by  the  mort- 
gage, even  if  he  had  been  the  maker 
of  the  note.  But  here  the  solution  of 
the  question  is  aided  by  the  fact 


2TO 


defendant's  obligation 
arises  from  the  assumption  of  the 
debt  inserted  in  the  deeds  through 
which  he  acquired  title.  His  letter 
may  readily  be  said  to  indicate 
an  intention  on  his  part  to  pay  off 
the  mortgage.  It  is  also  entirely 
consistent  with  the  existence  of  a 
legal  obligation  on  his  part  to  do 
so,  and  with  his  knowledge  thereof. 
But  it  is  equally  consistent  with 
the  absence  of  any  such  i>ersonal 
obligation,  or  with  his  ignorance 
thereof  if  it  existed.  If  there  had 
been  no  assumption  of  the  mortgage 
debt  in  the  deed  to  the  defendant, 
or  none  in  the  deed  to  his  grantor, 
or  if  he  had  supposed  that  the  ef- 
fect of  these  assumptions  was  mere- 
ly to  keep  the  mortgage  in  force  as 
a  lien  against  the  property,  he 
might  still,  by  reason  solely  of  his 
desire  to  save  the  land  by  paying 
off  the  mortgage  which  l^e  former 
owners  had  placed  upon  it,  have 
written  every  line  of  the  letter  in 
the  utmost  good  faith  without  the 
leasl;  thought  of  any  obligation  on 
his  part  to  make  the  payment,  and 
without  indicating  any  recognition 
of  a  personal  liability.  There  is 
nothing  in  the  letter  whiqh  acknowl- 
edges that  the  defendant  owed  any 
duty  to  the  plaintiff, — ^nothing  in- 
dicating any  intention  on  his  part 
to  pay  off  the  indebtedness,  which 
could  not  be  fully  accounted  for  by  • 
a  desire  to  gave  the  mortgaged 
property. 
The  judgment  is  affirmed. 

A  petition  for  rehearing  having 
been  filed,  Mason,  J.,  on  June  16, 
1920,  handed  down  the  following 
additional  opinion  (107  Kan.  187, 
199  Pac.  340) : 

In  the  original  opinion  in  this 
case  it  was  said,  in  effect,  that  the 
court  did  not  regard  tiie  letter 
which  the  plaintiff  relied  upon  to 
toll  the  Statute  of  Limitation  as 
sufficient  for  that  purpose,  even  if 
the  defendant  had  been  the  maker 
of  the  note,  but  that  the  solution 
pf  the  question  was  aided  by  the 
fact  that  his  liability  arose  from 
his  assumption  of  the  mortgage 
debt.    In  a  motion  for  a  rehearing 
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the  entire  ground  is  gone  over,  an 
argument  being  included  in  support 
of  the  view  that  the  operation  of  the 
statute  would  be  suspended  by  an 
acknowledgment  of  the  existence 
of  a  lien  as  well  as  by  an  admission 
of  personal  liability.  The  rehearing 
will  be  denied,  but  the  order  of  af- 
firmance will  be  based  explicitly 
upon  the  ground  that  the  letter  is 
insufficient  to  interfere  with  the 
running  of  the  statute,  assuming, 
without  deciding,  that  an  acknowl- 
edgment of  the  lien  would  have 
that  effect.  We  are  persuaded  that 
the  language  of  the  letter  here  in- 
volved comes  no  nearer  to  meeting 
the  requirements  of  .the  statute  than 
that  passed  upon  in  Corbett  v.  Hoss, 
98  Kan.  290,  157  Pac.  1195;  and 
upon  the  authority  of  that  decision 


it  is  held  not  to  have  prevented  the 
cause  of  action  from  being  barred. 
The  motion  for  rehearing  is  over- 
ruled; 

noTE. 

The  general  question  of  the  accept- 
ance of  past-due  interest  as  waiver 
of  acceleration  clause  ia  note  or  mort- 
gage is  treated  in  the  annotation  fol- 
lowing Fant  v.  Thomas,  post,  284. 
The  specific  question  of  subsequent 
pasmient  after  acceleration  of  matu- 
rity by  default  as  restoring  original 
date  of  maturity  for  purposes  of  Stat- 
ute of  Limitations,  which  is  passed 
upon  in  the  repotted  case  (Miles  v. 
Hamilton,  ante,  276),  will  be  found 
in  the  second ,  aubdiviaion  of  the  an- 
notation. 


OLIVER  FANT,  Appt, 

v. 
LUCY  E.  THOMAS  et  al. 

Ttrgfnia  Supreme  Court  of  Appeals  ^  September  29,  1031. 
{-,.  Va.  — ,  108  S.  E.  847.) 

Mortgage  —  waiver. 

1.  Receipt  of  an  instalment  of  interest  overdue  on  a  mortgage  waives 
the  right  given  by  the  contract  to  declare  th&  whole  debt  due  for  such 
default. 

[See  note  on  this  question  beginning  on  page  284.] 

—  provision  for  acceleration  —  re-  is  not  a  penalty  or  forfeiture  against 

lief  in  equity.  ^     .     ,  ^      ^  which  equity  will  relieve. 

2.  A  provision  m  a  deed  of  trust  ,  „   _     -oR.ion    r    t 
for  acceleration  of  the  debt  for  de-         Loee  10  B.  U  L.  3iJb,  19  K.  U  J* 
fault  in  payment  of  interest  when  due  494.] 


Appeal. by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Culpeper 
County  in  favor  of  defendants  in  a  suit  to  enjoin  foreclosure  of  a  deed  of 
trust.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Edwin  H.  Gibson  for  appellant. 
Messrs.  Grimsley  &  Miller  for  ap- 
pellees. 

Saunders,  J.,  delivered  the  opin- 
ion of  the  court: 

This  case  presents  a  single  ques- 
tion for  determination. 

In  October,  1913,  Oliver  Fant,  tiie 


appellant,  purchased  a  farm  in  Cul- 
peper county  from  George .  T. 
Grimsley  and  wife.  Prior  to  that 
time  Grimsley  and  wife  had  pur- 
chased the  same  farm  from  Lucy  E. 
Thomas  and  others,  and,  having  re- 
ceived the  deed  therefor,  conveyed 
the  same  in  trust  to  one  Burnett 
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Miller,  trustee,  to  secure  two  notes 
of  $2,000  and  $2,250,  respectively, 
made  by  George  T.  Grimsley,  pay- 
able to  and  indorsed  by  Lucinda 
Grimsley,  at  the  Culpeper  Naticm- 
al  Bank.  These  notes  were  for  pur- 
chase money  due  on  the  land  afore- 
said, and  payable  five  years  after 
date,  with  interest  from  date,  pay- 
able annually.  When  Fant  pur- 
chased said  land  from  Grimsley,  he 
assumed  the  pajrment  of  these  notes. 
The  deed  of  trust  made  by  Grims- 
ley and  wife  contained,  among  oth- 
er provisions,  the  following  {Stipula- 
tion: "Second.  If  default  is  made 
in  the  payment  of  any  instalment  of 
interest  on  either  note  herein  se- 
cured, when  due,  then  that  said  note 
will  be  immediately  due  and  pay- 
able, and  the  trustee  can  sell  under 
the  same  conditions  as  though  said 
note  had  become  due  and  payable 
by  lapse  of  time." 

Fant  did  not  pay  the  first  annual 
instalment  of  interest  when  it  fell 
due  on  March  8,  1919,  but,  accord- 
ing to  the  answer  of  Mrs.  Lucy 
Thomas,  the  owner  of  said  notes, 
the  interest  was  paid  and  accepted 
after  that  date. 

From  a  letter  filed  by  Burnett 
Miller,  trustee,  as  an  exhibit  with 
his  answer,  it  appears  that  this  in- 
terest was  paid  some  time  after 
March  14,  1919,  the  exact  date  of 
payment  not  appearing  in  the  rec- 
ord. The  next  annual  instalment  of 
interest  became  due  on  March  8, 
1920.  Fant  was  again  in  default  in 
respect  of  payment,  though  he  had 
the  necessary  money  to  his  credit  at 
the  bank.  He  failed,  however,  to 
direct  the  officers  of  the  bank  to  ap- 
ply this  money  to  the  payment  of 
said  interest  on  the  date  supra. 
This  Interest  was  not  paid  until 
March  13,  1920.  The  circum- 
stances under  which  this  payment 
was  made  will  be  given  in  detail 
hereafter. 

Some  time  after  March  8,  1920, 
the  precise  date  not  appearing, 
Mrs.  Thomas  requested  the  trus- 
tee, Burnett  Miller,  to  sell  the 
Grimsl^  land,  on  the  ground  that 
the  first  note  had  become  due  and 


payable  by  reason  of  the  failure  of 
Fant  to  pay  the  interest  on  the  day 
when  the  same  fell  due.  Pursuant 
to  this  request,  the  trustee  adver- 
tised the  land  for  sale  on  Saturday, 
June  12,  1920.  Thereupon  Fant 
filed  his  bill  asking  for  an  injunc- 
tion forbidding  said  sale,  on  the 
ground  that  Mrs.  Thomas  had- re- 
ceived the  interest  due  on  March  8, 
1920,  and  therefore  was  not  entitled 
to  have  said  land  sold.  A  prelimi- 
nary injunction  was  awarded,  and 
Mrs.  Thomas  and  the  trustee  an- 
swered the  bill.  Mrs.  Thomas  de- 
nied that  she  had  ever  received  tiie 
interest  d4ie  on  tiie  date  ubi  supra, 
and  asserted  that,  when  she  was  in- 
formed on  March  13,  1920,  that  the 
sum  of  $265,  the  amount  of  the  in- 
terest due,  had  been  placed  to  her 
credit  at  the  Culpeper  National 
Bank,  she  declined  to  accept  same,, 
and  so  notified  Mr.  Davies,  the  pres- 
ident of  the  bank.  Further,  that 
she  had  never  accepted  said  in- 
terest, or  any  part  thereof.  Cer- 
tain affidavits,  styled  respectively 
"evidence  of  plaintiff"  and  "evi- 
dence of  defendant,"  were  filed  by 
the  parties.  The  affidavits  for  the 
plaintiff  were  the  affidavits  of  John 
J.  Davies,  president  of  the  Culpep- 
er National  Bank,  and  R.  Weir  Wa- 
ters, cashier  of  same.  The  affidavit 
for  the  defendant  was  the  affidavit 
of  Mrs.  Lucy  E.  Thomas. 

The  case  came  on  to  be  heard  in 
vacation  on  the  pleadings  and  affi- 
davits, and  the  court,  after  stating 
tiiat  "in  his  opinion,  under  the  trust 
deed,  the  principal  of  the  debt  se- 
cured had  become  due  and  payabl6 
by  reason  of  the  failure  to  pay  the 
same  when  due,  and  tiie  trustee 
therefore  had  the  right  to  sell,"  dis- 
solved the  preliminary  injunction, 
and  awarded  costs  against  the 
plaintiff. 

The  evidence  relating  to  the  al- 
leged payment  of  the  interest  due  on 
March  8,  1920,  is  contained  in  the 
affidavits  of  the  president  and  cash- 
ier of  the  Culpeper  National  Bank, 
and  of  the  defendant  Mrs.  Thomas, 
The  affidavits  are  conflicting.  Mr. 
Davies  states  positively  that  he  nev- 
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er  received  notice  from  Mrs.  Thom- 
as that  she  would  not  accept  the  in- 
terest due  March  8,  1920,  before  he 
received  said  interest  and  credited 
same  to  her  account;  that  if  he  had 
had  such  notification  he  would  not 
have  accepted  payment  of  the  in- 
terest from  Fant.  His  account  in 
detail  of  the  entire  transaction  is  as 
follows:  That  on  or  about  March 
11,  Mrs.  Thomas  was  at  the  bank  in- 
quiring whether  the  interest  then 
due  had  been  paid  by  Fant ;  that  he 
told  her  that  Fant  had  the  necessary 
funds  in  bank  to  meet  the  interest, 
but  had  not  given  instructions  to 
apply  said  funds  to  the  payment  of 
the  same ;  that  he  then  told  her  that 
he  would  see  Fant  and  have  him 
pay  the  interest,  and  that  Mrs, 
Thomas  made  no  objection  to  tiiis 
proposition;  that,  thinking  he  was 
acting  with  Mrs.  Thomas's  approv- 
al, he  called  Fanf  s  attention  to  the 
matter  of  interest  on  March  13,  and 
he  immediately  paid  the  interest 
due,  and  same  was  credited  to  Mrs. 
Thomas's  account  on  that  day;  that 
this  payment  was  made  out  of  mon- 
ey then,  and  for  some  days  past,  to 
Fant's  credit  at  the  bank;  that  he 
had  never  been  informed  by  anyone 
and  did  not  know  that  Mrs.  Thomas 
had  decided  not  to  accept  ihe  in- 
terest due  on  March  8,  when  he  re- 
ceived the  money  from  Fant  and  put 
same  to  Mrs.  Thomas's  credit  on 
March  13,  1920. 

The  affidavit  of  Mr.  Waters, 
cashier,  is  to  the  effect  that  he  had 
not  given  notice  to  ii'ant  of  the  day 
when  the  interest  fell  due,  and  that 
he  had  never  received  notice  that 
Mrs.  Thomas  would  not  accept  the 
interest  due  on  March  8,  1920 ;  that 
Mrs.  Thomas  was  in  the  bank  at 
various  times  prior  to  the  13th  day 
of  March,  and  did  not  notify  him 
not  to  accept  for  her  the  interest 
due  on  the  Grimsley  notes,  which  at 
the  time  were  in  the  bank  for  col- 
lection and  credit  to  her  account; 
that,  so  far  as  he  had  been  able  to 
ascertain,  Mrs.  Thomas  had  not  no- 
tified any  of  the  officials  of  the  baiik 
prior  to  March  ISth  not  to  receive 


the  payment  of  interest  due  on 
March  8th  preceding. 

The  affidavit  of  Mrs.  Thomas  is 
in  specific  opposition  to  the  forego- 
ing statements.  After  reciting  that 
the  instalment  of  interest  due  on 
March  8,  1919,  was  not  paid  until 
some  time  after  it  was  due,  and  not 
until  Fant  was  called  upon  to  pay 
by  her  counsel,  she  proceeds  to  stote 
that  she  called  at  the  bank  on  March 
9,  1920,  and  inquired  of  Mr.  Davies 
whether  her  interest  had  been  paid, 
and  was  told  that  Fant  had  been  at 
the  bank  after  the  interest  was  due, 
but  had  not  paid  the  same,  or  left 
any  instructions  for  its  payment; 
that  she  called  at  the  bank  on  the 
11th,  and  was  told  by  both  Mr.  Da- 
vies  and  Mr.  Waters  that  nothing 
had  been  paid  on  account  of  her  in- 
terest; that  on  March  13th,  after 
Mr.  Davies  had  been  notified  that 
affiant  would  not  accept  interest, 
but  was  going  to  claim  that  the 
principal  of  her  debt  was  due  by 
reason  of  the  failure  to  pay  said  in- 
teriest,  the  sum  of  $255,  the  amount 
of  the  interest,  was  placed  to  her 
credit  at  the  bank ;  that  she  declined 
to  accept  this  money,  and  so  notified 
President  Davies ;  that  she  had  nev- 
er accepted  the  payment,  and  did 
not  intend  to  accept  same. 

The  weight  of  these  affidavits, 
having  in  mind  that  Davies  and 
Waters  are  disinterested  witnesses, 
is  clearly  to  the  effect  that  Mrs. 
Thomas  accepted  Mr.  Davies's  offer 
to  collect  the  overdue  interest,  and 
that  same  was  collected  and  put  to 
her  credit  in  conformity  with  the 
understanding  between  these  par- 
ties. It  may  be  that,  after  her  con- 
versation with  Mr.  Davies,  Mrs. 
Thomas,  upon  consultation  with 
others,  determined  not  to  accept  the 
overdue  interest  from  Fant,  but  evi- 
dently she  did  not  advise  the  offi- 
cials of  the  bank  of  that  change  of 
attitude.  It  was  while  Davies  was 
acting  with  authority  derived  from 
his  understanding  with  Mrs.  Thom- 
as, that  the  interest  was  collected 
and  placed  to  the  latter's  credit, 
thus  completing  the  transaction. 
What  was  the  legal  effect  upon  Mrs. 
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Thomas's  rights  of  accepting  past- 
due  interest  from  Fant,  first  in 
1919,  and  second  in  1920? 

The  deed  of  trust,  supra,  provides 
that  "if  default  is  made  in  the  pay- 
ment of  any  instalment  of  interest, 
on  either  note  herein  secured,  when 
due,  then  that  said  note  will  be  im- 
mediately due  and  payable,  and  the 
trustee  can  sell  under  l^e  same  con- 
ditions as  though  said  note  had  be- 
come due  and  payable  by  lapse  of 
time." 

Undoubtedly  two  instalments  of 
interest  were  not  paid  when  due,  but 
were  received  and  receipted  for  lat- 
er. This  receipt  of  overdue"  interest 
was  the  voluntary  act  of  the  appel- 
lee. It  was  competent  for  her  to 
stand  upon  her  contract  rights,  and, 
upon  the  failure  of  the  debtor  to  pay 
his  interest  as  agreed,  to  cause  the 
land  conveyed  to  be  sold  according 
to  the  terms  of  the  deed  of  trust.  A 
contract  to  the  eflPect  that,  where 
there  is  default  in  the  payment  of 
interest,  even  for  a  day,  the  time  of 
payment  of  the  debt  secured  is 
thereby  accelerated,  and  the  cestui 
que  trust  empowered  to  enforce 
deed  of  trust  securing  his  debt,  is  a 
harsh  one,  and  it  would  seem  that 
equity  would  have  the  right  to  inter- 
fere on  the  ground  that  the  provi- 
sion accelerating  payment  is  in  the 
nature  of  a  penalty.  Such,  indeed, 
was  the  former  attitude  of  this 
court  (Mayo  v.  Judah,  5  Munf. 
495)  ;  but  the  present  law  in  Vir- 
ginia touching  contracts  of  the  na- 
ture supra  was  announced  in  the  ac- 
companying extract  from  Nickels  v. 
People's  Bldg.  Loan  &  Sav.  Asso.  93 
Va.  380,  25  S.  E.  8:  "A  provision 
in  a  contract,  not  that  the  amount 
of  tiie  debt  shall  be  increased,  but 
that  in  a  specified 
j^'^^oiTfor  event  the  time  for 
if.ni"-*iS:rtr.  the  payment  of  a 
certain  sum  due 
shall  be  accelerated,  does  not  create 
a  penalty  or  forfeiture  against 
which  a  court  of  equity  will  relieve." 

The  following  extract  from  Pom- 
eroy's  Equity  Jurisprudence  is  cited 
approvingly  in  the  foregoing  con- 
nection :    "It  is  therefore  settied  by 


the  overwhelming  weight  of  au- 
thority that,  if  a  certain  sum  is  due, 
and  secured  by  a  bond,  or  bond  and 
mortgage,  or  other  form  of  obliga- 
tion, and  is  made  payable  at  some 
future  day  specified,  with  interest 
thei'eon  made  payable  during  the  in- 
terval at  fixed  times  annually  or  ^ 
semiannually  or  monthly,  and  a 
further  stipulation  provides  that,  in 
case  default  should  occur  in  the 
prompt  payment  of  any  such  por- 
tion of  interest  at  the  time  agreed 
upon,  then  the  entire  principal  sum 
of  the  debt  should  at  once  become 
payable,  and  payment  thereof  could 
be  enforced  by  the  creditor,  such  a 
stipulation  is  not  in  the  nature  of  a 
penalty,  but  will  be  sustained  in 
equity  as  well  as  at  law."'  1  Pom. 
Eq.  Jur.  §  439. 

But  the  very  section  of  Pomeroy 
which  announces  the  foregoing  doc- 
trine, proceeds  to  say :  "The  provi- 
sion for  accelerating  the  time  of 
payment  of  the  whole  debt  in  this 
manner  may,  of  course,  be  waived 
by  the  creditor,  especially  when  it  is 
made  to  depend  upon  his  election." 

In  support  of  this  proposition 
Pomeroy  cites  the  English  case  of 
Langridge  v.  Payne,  in  2  Johns.  & 
H.  423,  70  Eng.  Reprint,  1124.  This 
case  is  singularly  in  point.  The  fol- 
lowing is  from  the  syllabus  of  that 
case:  "Agreement  in  writing  not 
to  call  in  a  mortgage  for  two  years, 
the  mortgagor  fulfilling  his  cove- 
nants. On  one  occasion  within  the 
two  years,  interest  was  not  paid  on 
the  day,  and  the  mortgagor  shortly 
afterwards,  after  giving  notice  that 
he  was  no  longer  bound  by  the 
agreement,  demanded  and  received 
payment  of  the  interest,  and  inci- 
dental costs." 

Having  thus  collected  the  past- 
due  interest  by  force  of  law,  the 
creditor  proceeded  to  enforce  his 
mortgage.  The  court  held  that,  up- 
on the  facts  stated  supra,  such  col- 
lection of  the  interest  was  a  waiver 
of  default,  and  an  injunction  was 
granted.  This  creditor  not  only  col- 
lected past-due  interest,  but  en- 
forced that  collection  by  resort  to 
the  courts,  at  the  same  time  insist- 


Digitized  by 


Google 


284 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R, 


ing  that  he  was  not  bound  by  the 
agreement  not  to  call  in  the  mort- 
gage. He  stood  stoutly  upon  his 
rights.  Nevertheless  the  court 
ruled  that  the  mere  collection  of  the 
past-due  interest,  to  which  he  was 
certainly  entitled,  operated  to 
"waive  the  default."  There  Was 
certainly  no  actual  or  apparent  in- 
tent on  the  part  of  the  mortgagor  to 
waive  his  rights,  but  the  court 
treated  his  acts  as  a  waiver. 

"Where  a  parly  to  a  contract 
waives  a  default  in  its  terms,  he 
cannot  again  establish  his  right  to 
proceed  strictly  thereunder  until  he 
has  given  due  notice  of  his  inten- 
tion to  the  other  party."  S  Elliott, 
Ck)ntr.  §  2050. 

In  the  case  of  Belloc  v.  Davis,  38 
Cal.  242,  it  was  held  that  a  provi- 
sion in  a  note  that,  on  default  of  in- 
terest, the  whole  principal  should 
become  due,  did  not  cause  the  Stat- 
ute of  Limitations  to  run  from  that 
date,  but  at  the  expiration  of  the 
credit  fixed  by  the  note.  While  the 
court  held  in  this  case  that  the  pro- 
vision that,  on  default  in  payment 
of  interest,  the  whole  amount  of 
principal  and  interest  should  be- 
come due  and  payable,  was  in  the 
nature  of  a  penalty,  it  further  held 
that,  by  accepting  payment  of  in- 
terest made  after  the  default,  the 
creditor  waived  all  benefit  from  the 
default,  &nd  thereafter  the  rights 
and  obligations  of  both  parties  con- 


tinued, without  regard  to  the  forfei- 
ture. This  case  was  approved  and 
affirmed  in  the  later  case  of  Mason 
V.  Luce,  116  Cal.  232,  48  Pac.  72. 

It  is  a  fair  conclusion  that  when, 
in  the  Nickels  Case,  supra,  thia 
court  cited  Pomeroy  as  authority 
for  tiie  proposition  that  a  provision 
in  a  contract  providing  that,  in  a 
specified  event,  the  time  for  the  pay- 
ment of  a  certain  sum  shall  be  ac- 
celerated, does  not  create  a  penalty 
or  forfeiture  against  which  a  court 
of  equity  will  relieve,  it  approved 
the  companion  proposition  asserted 
by  Pomeroy  in  the  same  section, 
that  the  provision  "for  accelerating^ 
the  time  of  payment  of  the  whole 
debt  in  this  manner  may,  of  course, 
be  waived  by  the  creditor."  Pom- 
eroy cites  the  single  case  of  Lang- 
ridge  V.  Payne,  supra,  as  sufficient 
autiiority  to  show 
that  this  waiver  -'~»^*'- 
may  be  effected  by  the  bare  receipt 
of  past-due  interest,  even  though 
the  creditor  at  the  time  insists  that 
he  waives  no  rights  by  this  accept- 
ance. 

See  also  on  the  subject  of  waiver 
by  the  acts  of  a  party,  the  recent 
case  of  Richmond  Leather  Co.  v. 
Fawcett,  130  Va.  — ,  107  S.  E.  800, 
and  cases  cited. 

In  view  of  the  principles  an- 
nounced and  authorities  cited,  it  is 
the  conclusion  of  this  court  that 
the  decree  of  the  Circuit  Court  of 
Culpeper  County  should  be  reversed. 


ANNOTATION. 

Acceptance  of  past-doe  interest  as  wahrer  of  acceleration  clause  in  note  or 

mortgage.  • 


G«neraU7. 

The  general  rule  is  to  the  effect 
that  the  unconditional  acceptance  of 
past-due  interest  constitutes  a  waiver 
of  the  acceleration  clause  in  a  note 
or  mortgage. 

United  States.  —  Alabama  &  G. 
Mfg.  Co.  v.  Robinson  (1893)  6  C.  C.  A. 
79,  13  U.  S.  App.  359,  56  Fed.  690. 

California.— Belloc  v.  Davis  (1869) 
38  Cal.  242,  set  out  in  Fant  v.  Thomas 
(reported  herewith)    ante,  280;   Ma- 


son v.  Luce  (1897)  116  Cal.  232, 
48  Pac.  72;  Trinity  County  Bank  v. 
Haas  (1907)  151  Cal.  553,  91  Pac.  385. 

Idaho.  —  See  Clark  v.  Paddock 
(1913)  24  Idaho,  142,  46  L.R.A.(N.S.) 
475,  132  Pac.  795. 

Indiana.  —  Huston  v.  Fatka  (1983) 
SO  Ind.  App.  693,  66  N.  E.  74  (at  least, 
where  acceleration  is  optional  with 
the  creditor). 

Iowa.  —  Smalley  v.  Renken  (18^> 
85  Iowa,  612,  52  N.  W.  507;  Heoker  ▼. 
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Boylan  (1904)  126  Iowa,  162, 101  N.  W. 
755;  Farmers  &  Merchants  Bank  v. 
Daiker  (191,1 )  16S  Iowa,  484,  133 
N.  W.  705. 

Missouri.  —  See  Phillips  v.  Bailey 
(1884)  82  Mo.  639,  and  Potter  v. 
Schaffer  (1908)  209  Mo.  586, 108  S.  W. 
60. 

New  Jersey.  —  Sire  v.  Wightman 
(1874)  25  N.  J.  Eq.  102  (especially 
wh»-e  the  receipt  is  dated  as  of  the 
day  on  which  the  interest  had  fallen 
due).  And  see  O'Connor  v.  Meskill 
(1898)  —  N.  J.  — ,  39  Atl.  1061,  and 
Post  V.  Industrial  Land  Development 
Co.  (1896)  —  N.  J.  — ,  34  Atl,  137, 
affirmed  in  (1897)  65  N.  J.  Eq.  669,  37 
Atl.  892. 

New  York.  —  Lawson  v.  Barron 
(1879)  18  Hun,  414. 

Nortli  Carolina.  —  Bizzell  v.  Roberts 
(1911)  156  N.  C.  272,  72  S.  E.  378 
(at  least,  where  acceleration  is  option- 
al with  the  creditor). 

Oklahoma.  —  See  Fleming  v.  Fran- 
ing  (1908)  22  Okla.  644,  22  L.R.A. 
(N.S.)  360,  182  Am.  St.  Rep.  668,  98 
Pae.  961. 

Texas.  —  Cofer  ▼.  Beverly  (1916) 
—Tex.  Civ.  App.  — ,  184  S.  W.  608 
(where  acceleration  of  whole  debt  is 
optional  with  creditor). 

Virsinia.  —  Fant  v.  Thomas  (re- 
ported herewith)  ante,  280, 

Washington.  —  Weinberg  v.  Naher 
(1909)  51  Wash.  591,  22  L.R.A.(N.S.) 
956,  99  Pac.  736  (at  least,  where 
acceleration  is  optional  and  payment 
is  made  before  exercise  thereof) ; 
Heckert  v.  Hilscher  (1910)  61  Wash. 
269,  112  Pac.  366  (payment  made  be- 
fore option  exercised).  And  see 
Gunby  v.  Ingram  (1910)  57  Wash.  97, 
36  L.R.A.(N.S.)  232, 106  Pac.  495. 

England.  —  Langridge  v.  Payne 
(1862)  2  Johns.  &  H.  423,  70  Eng. 
Reprint,  1124.  But  compare  Keene  v. 
Biscoe  (1878)  L.  R.  8  Ch.  Div.  201, 
47  L.  J.  Ch.  N.  S.  644,  38  L.  T.  N.  S. 
286,  26  Week.  Rep.  662. 

IreUnd.  —  Re  Taafe  (1864)  14  Ir. 
Ch.  Rep.  347. 

Canada.  —  See  Howe  v.  Howe 
(1916)  22  6.  C.  660,  34  West  L.  R.  941, 
28  D.  L.  R.  772. 

In  Smalley  v.  Renken  (Iowa)  supra, 
the  court  said :     "In  the  absence  of 


a  showing  to  the  contrary,  the  law 
will  infer  that  such  a  payment  was 
with  the  understanding  that  it  was 
intended  in  fulfilment  of  the  obliga- 
tions under  the  contract,  and  the  ac- 
ceptance is  a  waiver  of  any  claims 
of  forfeiture.  When  the  action  was 
commenced  as  to  interest,  the  plain* 
tiff  had  his  entire  dues,  and  a  for- 
feiture would  be  at  the  expense  of 
absolute  justice."  In  Lawson  v.  Bar- 
ron (N.  Y.)  supra,  where  the  overdue 
interest  was  unconditionally  accepted, 
it  was  said  that  the  creditor  should 
not  be  allowed  to  receive  and  quietly 
pocket  the  interest,  without  an  intima- 
tion of  his  intention  to  consider  the 
principal  of  the  mortgage  due,  simply 
because  such  interest  had  not  been 
paid  a  few  days  earlier. 

To  illustrate  the  application  of 
the  rule  to  specific  facts,  in  Ala. 
bama  &  6.  Mfg.  Co.  v.  Robinson 
(1893)  6  C.  C.  A.  79,  13  U.  S.  App. 
359,  56  Fed.  690,  supra,  where  mort- 
gage bonds  provided  that  default  in 
the  payment  of  interest,  if  continued 
for  six  months  after  maturity  and  de- 
mand, rendered  the  principal  immedi- 
ately due,  it  was  held  that  acceptance 
of  interest  subsequent  to  a  six 
months'  period  of  default  constituted 
a  waiver  of  the  right  to  declare  the 
mortgage  bonds  matured.  And  in 
Trinity  County  Bank  v.  Haas  (1907) 
161  Cal.  553,  91  Pac.  386,  where  the 
acceleration  clause  made  the  principal 
due  for  nonpayment  of  interest  "at 
the  option"  of  the  payee,  it  was  held 
that  the  right  to  exercise  the  option 
was  lost  if  payment  of  the  overdue 
interest  is  made  before  actual  exercise 
thereof  in  a  manner  legally  binding  on 
the  debtor.  In  reaching  this  conclu- 
sion the  court  said:  "If  after  a  de- 
fault in  the  pajrment  of  interest  the 
holder  accepts  the  overdue  interest 
.  .  .  the  right  to  exercise  the  op- 
tion is  lost.  And  we  think  it  is  equal- 
ly lost  if,  before  the  option  has  been 
in  fact  exercised,  the  defaulting  debt- 
or pay^  or  offers  to  pay  the  overdue 
interest.  Until  such  option  has  been 
exercised,  the  principal  of  the  note 
is  not  due.  Until  then  the  holder  has 
a  mere  option  to  declare  it  due.  Dur- 
ing this  interval  he  has,  by  his  failure 
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to  act,  in  effect  declared  that  he  will 
not  regard  the  delay  already  past  as 
sufficient  ground  for  asserting  the 
right  given  him.  The  delay  to  that 
extent  is  waived  by  him.  If,  then,  be- 
fore the  exercise  of  the  option,  the 
debtor  pays  the  accrued  interest,  the 
condition  upon  which  the  holder  may 
declare  the  whole  note  not  due  does 
not  exist.  The  interest  is  no  longer  un- 
paid, and  the  creditor  cannot  take  ad- 
vantage of  a  prior  delay,  which  he  has 
already  waived." 

And  the  holder  of  an  instrument 
having  an  acceleration  clause  may 
waive  a  forfeiture  for  default  by  ac- 
ceptance of  the  past-due  interest,  even 
though  he  had  previously  elected  to 
declare  the  entire  sum  due  because 
of  the  delinquency.  Van  Vlissingen 
V.  Lenz  (1897)  171  IlL  162,  49  N.  E. 
422.  The  court  said:  "The  principal 
question  for  the  consideration  of  this 
court,  upon  this  record,  is  whether 
the  legal  holder  or  owner  of  a  note 
and  trust  deed  which  contains  a  pro- 
vision permitting  him  to  declare  the 
entire  sum  due  upon  default  in  the 
payment  of  interest,  having  elected 
so  to  do,  can  afterwards  waive  such 
election,  and  permit  the  note  and 
trust  deed  to  continue  in  force.  The 
trial  court  instructed  the  jury  upon 
the  theory  that  even  though  plaintiff 
had  once  elected  to  declare  the  entire 
sum  due,  yet  if,  at  the  time  he  ac- 
cepted the  amount  of  interest  due  on 
the  coupon  note,  he  waived  any  for* 
feiture  of  the  note  and  mortgage,  he 
could  not  recover.  It  is  contended  by 
plaintiff  in  error  that  such  instruc- 
tions were  erroneous,  for  the  reason 
that  the  plaintiff  having  once  deter- 
mined to  elect,  and  having  elected,  it 
was  irrevocable  on  his  part,  and  that 
after  such  election  the  note  and 
mortgage  could  only  be  revived  by 
a  new  contract,  and  that  it  was  not. 
possible,  as  a  matter  of  law,  for  plain- 
tiff to  waive  his  election.  Such  is 
not  the  law;  and  the  instructions 
given  by  the  court,  to  the  effect  that 
if  the  jury  believed  from  the  evidence 
that,  at  the  time  the  plaintiff  accepted 
the  amount  due  on  the  coupon  note, 
he  waived  any  forfeiture  of  the  mort- 
gage, then  the  jury  should  find  the 


defendants  not  guifty,  and  ether  in- 
structions in  substance  the  same,  were 
proper  instructions.  It, is  true  that 
under  some  circumstances  the  law 
will  not  permit  a  party,  having  once 
elected,  to  change  such  election,  but 
will  hold  it  irrevocable.  This  rule  is 
generally  applicable  in  a  case  where 
the  opposite  party  would  be  in  some 
way  prejudiced  by  permitting  him  who 
has  the  right  to  elect  to  revoke 
such  election.  ,  .  .  Where  a  mort- 
gagee or  trustee,  for  his  own  exclusive 
benefit  and  convenience,  has  taken 
a  contract  which  assures  to  him  the 
right,  upon  failure  to  make  payment 
of  interest,  to  pay  taxes,  to  keep  up 
insurance^  or  to  perform  other  con- 
ditions and  covenants  in  a  mortgfige 
or  trust  deed,  to  declare  a  forfeiture 
of  such  conditions,  and  hold  the  entire 
sum  to  be  due  and  payable,  there  are 
none  of  these  conditions  which  he 
has  not  a  perfect  right  to  waive. 
Nor  can  it  be  said  that,  having 
elected  to  declare  the  entire  sum  due 
and  payable  on  account  of  any  de- 
fault, he  may  not,  upon  such  default 
having  been  removed,  or  for  any 
other  reason  satisfactory  to  hiniself, 
waive  his  election,  and  permit  the 
contract  of  indebtedness  to  continue 
under  its  original  terms.  Such  being 
the  law,  therefore,  it  became  in  this 
case  solely  a  question  of  fact  for  the 
jury  as  to  whether  or  not  plaintiff  in 
error,  upon  the  acceptance  by  him  of 
the  interest  due,  waived  his  notice  of 
election,  and  permitted  the  indebted- 
ness to  continue  in  force  under  its 
original  terms.  The  evidence  as  to 
what  occurred  at  the  time  of  the  pay- 
ment of  this  interest  to  the  plaintiff 
in  error  is  contradictory. "  A  jury  has 
passed  upon  this  question  of  fact,  and 
found  adversely  to  plaintiff  in  error, 
and  we  cannot  say  they  were  mis- 
taken. The  mere  acceptance  of  inter- 
est after  the  notice  of  forfeiture 
would  not,  of  itself,  revive  the  con- 
tract, as  one  may  accept  payment  of 
part  of.  his  indebtedness  without 
thereby  waiving  his  right  to  receive 
the  balance;  but,  where  one  accepts 
the  entire  amount  as  due  according 
to  one  contract,  it  becomes  a  question 
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of  fact  whether  it  was  intended  to 
waive,8uch  forfeiture." 

In  Illinois  it  has  been  ruled  that 
acceptance  of  interest  does  not 
necessarily  constitute  a  waiver  of  a 
default,  but  that  the  question  is  one 
for  the  jury.  Van  Vlissingen  v.  Lenz 
(1897)  171  IlL  162,  49  N.  E.  422  (see 
this  case  as  quoted  supra). 

It  also  has  been  held  that  the  cred- 
itor, in  accepting  overdue  interest, 
may  expressly,  make  waiver  of  the 
default  conditional,  so  that,  if  the  con- 
dition is  not  carried  out,  the  default 
is  not  waived.  Odell  v.  Hoyt  (1878) 
73  N.  Y.  343,  holding  that  where  the 
waiver  was  expressly  conditioned  up- 
on the  doing  of  a  certain  act  by  the 
one  in  default,  he  could  not  claim  the 
benefit  of  the  waiver  where  he  failed 
to  comply  with  the  condition  attached 
to  the  acceptance  of  the  overdue  in- 
terest. 

And  it  seems  that  the  parties  may 
expressly  stipulate  that  the  payment 
shall  not  affect  any  rights  arising  as 
a  result  of  the  previous  default.  Re 
Taafe  (1864)  14  Ir.  ,Ch.  Rep.  347. 
And  see  Van  Vlissingen  v.  Lenz  (IlL) 
supra,  and  Curran  v.  Houston  (1903) 
201  IlL  442,  66  N.  E.  228. 

And  it  has  been  held  that  accept- 
ance of  some  instalments  of  past-due 
interest  does  not  constitute  such  a 
waiver  of  rights  under  an  accelera- 
tion clause  as  will  prevent  foreclosure 
thereunder,  where  other  instalments 
of  interest  remain  overdue  and  un- 
paid. American  Loan  &  T.  Go.  v. 
Union  Depot  Co.  (1897)  80  Fed-  36. 

In  some  jurisdictions  it  has  been 
held  that  where  the  acceleration 
clause  renders  the  whole  amount  im- 
mediately due  without  the  necessity 
for  an  election  to  mature  the  debt  for 
default,  subsequent  payment  and  ac- 
ceptance of  the  overdue  interest  does 
not  constitute  a  waiver  of  the  default, 
in  the  absence  of  an  agreement 
that  the  acceptance  should  have  that 
effect.  Stephens  v.  Huntington  &  D. 
Bldg.  Loan  &  Sav.  Asso.  (1881)  76  Ind. 
109;  Moore  v.  Sargent  (1887)  112  Ind, 
484, 14  N.  E.  466;  Sloat  v.  Bean  (1877) 
47  Iowa,  60  (this  case  was  distin- 
guished in  Smalley  v.  Renken  (1892) 
85  Iowa,  612,  52  N.  W.  507,  on  the 


ground  that  the  payment  was  made  to 
an  agent  who  exceeded  his  authority, 
so  that  it  seemingly  is  no  longer  good 
authority  for  the  above  proposition 
which  the  language  used  in  the 
opinion  tends  to  support) ;  San  An- 
tonio Real  Estate  Bldg.  &  L.  Asso. 
V.  Stewart  (1901)  94  Tex.  441,  86  Am. 
St.  Rep.  864,  61  S.  W.  886;  Cofer  v. 
Beverly  (1916)  —  Tex.  Civ.  App.  — , 
184  S.  W.  608.  However,  it  has  been 
admitted  that  under  a  provision  which 
gives  the  creditor  the  exclusive  right 
to  elect,  within  a  time  fixed,  whether 
or  not  he  will  treat  the  whole  debt 
as  due,  in  case  the  debtor  makes  de- 
fault in  paying  interest,  "it  may  well 
be  that  the  unconditional  acceptance 
of  interest  by  the  creditor  after  the 
expiration  of  the  time,  without  notice 
of  the  election,  would  waive  the  de- 
fault." Moore  v.  Sargent  (1887)  112 
Ind.  484,  14  N.  E.  466,  and  Cofer  v. 
Beverly  (Tex.)  supra.  And  see  Hus- 
ton V.  Fatka  (1903)  30  Ind-  App.  693, 
66  N.  E.  74. 

Effect   vpoA   openttiom   of   Statute    of 
liatltatlons. 

Miles  v.  Hamilton  (reported  here- 
with) ante,  276,  is  authority  for  the 
proposition  that  where  an  accelera- 
tion clause  matures  a  debt  by  default 
in  payment  of  interest  of  its  own 
force  without  any  declaration,  notice, 
or  exercise  of  an  option  upon 
the  part  of  the  creditor,  the  Statute 
of  Limitations  runs  immediately  from 
the  default,  and  that  subsequent  ac- 
ceptance of  delinquent  pajrments  of 
interest  does  not  suspend  the  statute 
or  restore  the  original  date  of  ma- 
turity for  purposes  of  the  statute. 
And  the  court,  it  will  be  remembered, 
went  even  another  step  by  holding 
that  the  conclusion  was  not  altered 
by  the  fact  that  the  acceptance  of  the 
overdue  interest  was  accompanied  by 
an  agreement  for  an  extension  of  the 
time  to  the  time  stated  in  the  instru- 
ment, there  being  no  new  considera- 
tion. And  that  where,  as  in  Texas, 
acceptance  of  past-due  interest  does 
not  constitute  a  waiver  of  an  accelera- 
tion clause  which  ipso  facto  matures 
the  whole  debt  upon  default,  the 
Statute  of  Limitations  begins  to  run 
upon  the  default,  and  is  not  affected 
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by  the  subsequent  acceptance  of  over- 
due interest,  see  San  Antonio  Real  Es* 
tate,  Bldg.  &  L.  Asso.  (1901)  94  Tex. 
441,  86  Am.  St.  Rep.  864,  61  S.  W. 
386. 

On  the  other  hand,  in  California 
it  has  been  held  that  where  a  note 
provides  that  in  case  of  default  in 
payment  of  interest  the  whole  prin- 
cipal and  interest  shall  be  immediate- 
ly due,  the  Statute  of  Limitations  does 
not  commence  to  run  upon  the  date 
of  default ;  at  least,  where  the  creditor 
has  waived  such  default  by  thereafter 
accepting  payment  of  the  delinquent 
interest,  such  an  acceptance  having 
restored  the  original  rights  and  obli- 
gations of  the  parties  without  regard 
io  the  forfeiture.  Belloc  v.  Davis 
<1869)  88  Cal.  242;  Mason  v.  Luce 
(1897)  116  Cal.  232,  48  Pac.  72.  In  the 
Belloc  Case,  the  court  said:  "Our 
Statute  of  Limitations  requires  that 
an  action  to  foreclose  a  mortgage 
■shall  be  commenced  within  four  years 
from  the  time  'when  the  cause  of 
Action  accrues.'  The  question  for  our 
decision,  therefore,  is.  When  did  this 
Kiause  of  action  accrue,  in  the  sense  of 
the  statute?  Did  the  statute  com- 
rmence  to  run  from  the  time  of  the 
first  default  in  the  payment  of  inter- 
•est,  or  only  on  the  expiration  of  the 
.term  of  credit  specified  in  the  note; 
-ito  wit,  six  months  from  its  date?  The 
41uestion  is  novel,  and  somewhat  em- 
barrassing; but  our  conclusion  is  that 
the  cause  of  action,  within  the  true 
meaning  of  the  statute,  accrued  at  the 
expiration  of  the  credit  fixed  by  the 
:note;  to  wit,  six  months  after  its  date. 
The  provision  in  the  note,  to 
-.the  effect  that  in  case  of  a  default  in 
Tthe  payment  of  interest,  the  whole 
.amount  of  principal  and  interest  shall 
'become  due  and  payable  immediately 
Tupon  such  default,'  is  evidently  in  the 
-nature  of  a  penalty,  inserted  for  the 
benefit  of  the  creditor,  and  as  an 
incentive  to  the  debtor  to  stimulate 
him  to  the  prompt  payment  of  the  in- 
terest, in  order  to  avoid  a  forfeiture 
•of  the  credit  allowed  by  the  note.  Be- 
ing in  the  nature  of  a  penalty,  inserted 
for  the  sole  advantage  of  the  creditor, 
it  was  competent  for  him  to  waive  the 
^benefits  which  it  secured  to  him,  as 


the  plaintiff  in  this  case  has  done, 
by  accepting  payment  of  the  interest 
after  the  default  made.  If  the  cause 
of  action  accrued,  in  the  sense  of  the 
statute,  on  the  first  default  in  the  pay- 
ment of  interest,  and  the  plaintiff's 
right  of  action  then  assumed  a  char- 
acter so  fixed  and  definite  that  it  was 
not  in  his  power  to  waive  it,  as  is 
claimed  by  the  defendants,  this 
strange  result  would  follow,  to  wit: 
That  if  the  plaintiff,  on  the  next 
day  after  the  default,  had  accepted 
payment  of  the  interest  due,  he  could, 
nevertheless,  immediately  after,  have 
maintained  his  action  to  compel  pay- 
ment of  the  whole  debt,  on  the  ground 
that  the  credit  had  been  irrevocably 
terminated  by  a  default  in  the  pay- 
ment of  interest  for  a  single  day,  not- 
withstanding it  had  been  paid  and 
accepted  on  the  following  day.  In 
this  case,  after  several  defaults,  all 
the  interest  was  paid  and  accepted  up 
to  the  11th  day  of  December,  1862; 
and,  supposing  the  note  to  have  been 
payable  five  years  after  date,  if  the 
plaintiff,  on  the  following  day,  had 
commenced  his  action  to  foreclose  his 
mortgage  for  the  principal  sum, 
claiming  that  the  credit  had  been 
forfeited  by  a  failure  to  pay  the  inter- 
est at  maturity,  it  is  quite  manifest 
he  could  not  have  maintained  the 
action,  for  the  reason  that  he  had 
waived  the  forfeiture  by  accepting 
payment  after  default  made.  Or,  to 
illustrate  the  proposition  a  little  more 
forcibly,  we  will  suppose  the  case  of 
a  promissory  note  payable  ten  years 
after  date,  with  interest  payable 
monthly,  and  with  a  clause  that  the 
principal  is  to  become  due  on  a 
failure  to  pay  the  interest,  as  in  this 
case.  The  interest  for  the  first  month 
is  not  paid  precisely  on  the  day  it  be- 
came due,  but  is  paid  and  accepted  on 
the  following  day,  and  thereafter,  for 
three  years,  is  paid  punctually  at  ma- 
turity every  month;  and  whilst  being 
so  paid,  and  without  any  new  default, 
the  creditor  brings  his  action  to  col- 
lect the  principal  sum,  on  the  ground 
that  the  credit  had  been  forefeited  by 
a  failure  to  pay  the  first  month's  in- 
terest for  a  single  day,  three  years 
before.    To  hold  that  the  action  could 
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be  maintained,  under  these  circum- 
stances, would  be  repugnant  to  every 
principle  of  reason  and  justice,  and 
shock  the  common  sense  of  mankind. 
But  if  the  argument  for  the  defend- 
ants be  sound,  the  creditor  could  not 
only  maintain  the  action  in  the  case 
supposed,  but  would  be  obliged  to 
institute  it  within  four  years  from  the 
time  of  the  default,  on  pain  of  los- 
ing his  entire  debt  by  the  bar  of  the 
Statute  of  Limitations.  We  deem 
this  to  be  altogether  a  too  narrow  and 
technical  construction  of  the  statute, 
which,  though  designed  to  be  a  statute 
of  repose,  was  never  intended  to 
work  such  hardship  as  this." 


And  in  Iowa  it  has  been  said  that 
the  Statute  of  Limitations  does  not 
run  against  an  instrument  contain- 
ing an  acceleration  clause,  from  the 
date  of  a  default  in  interest,  where 
such  default  has  been  waived  by  the 
acceptance  of  the  overdue  interest. 
Farmers  &  Merchants  Bank  v.  Daiker 
(1911)  153  Iowa,  484,  133  N.  W.  705. 

And  see  Weinberg  v.  Naher  (1909) 
51  Wash.  591,  22  L.R,A.(N.S,)  956, 
99  Pac.  786,  which  seems  to  support 
the  theory  that  where  an  option  to 
mature  a  debt  is  waived  by  payment 
of  past-due  interest,  the  Statute  of 
Limitations  is  not  started  running 
by  the  temporary  default.      G.  J.  C. 


ISAAC  SILVERMAN,  Appt, 

V. 

SUNRISE  PICTURES  CORPORATION. 

Unitea  States  Circuit  Court  of  Appeals,  Second  Circuit  — Stay  11,  1021. 

(273  Fed.  909.) 

Copyright  —  purpose  of  renewal  statute. 

1.  The  purpose  of  the  renewal  provision  in  a  copyright  statute  is  to  give 
the  persons  enumerated  in  the  order  of  enumeration  a  new  right  or  estate 
not  growing  legally  out  of  the  original  copyright  property,  but  a  new 
creation  for  the  benefit,  if  the  author  is  dead,  of  those  naturally  dependent 
upon  or  properly  expectant  of  the  author's  bounty. 

[See  Tiote  on  this  question  beginning  on  page  295.] 


—  attempted  assignment  by  adminis- 
trator of  right  to  renewaL 

2.  An  attempted  conveyance  by  an 
administrator  of  an  author,  of  the 
right  to  renewal  of  the  copyright  aft- 
er expiration  of  the  time  provided  by 
statute  for  such  renewal,  is  a  nullity. 

Will  —  devise  of  renewal  right  of 
copyright. 

3.  Before  the  beginning  of  the  year 
prior  to  expiration  of  a  copyright  al- 
lowed by  statute  for  its  renewal,  the 
author  cannot  devise  a  renewal  right. 


Copyright  —  when  executor  may  ap- 
ply for  renewal  of  copyright. 

4.  The  right  to  apply  for  renewal 
of  copyright  of  a  deceased  author 
vests  in  his  executor  only  when  the 
power  or  privilege  of  obtaining  a  re- 
newal was  existing  in  the  testator 
author  at  the  moment  of  decease. 

—  renewal  —  application  on  part  of 
next  of  kin. 

5.  All  of  the  next  of  kin  of  an  au- 
thor need  not  unite  to  obtain  a  renewal 
under  the  Copyright  Act,  but  part 
may  act  for  all  as  a  class. 


Appeal  by  complainant  from  an  order  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  (A.  N.  Hand,  Dist. 
J.)  den3ring  a  preliminary  injunction  to  restrain  defendant  from  selling, 
disposing  of,  or  publicly  presenting  or  causing  to  be  presented  certain 
motion-picture  plays.    Reversed.  '    » 

19  A.L.R.— 19. 
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Statement  by  Hough,  Circuit 
Judge: 

Augusta  Evans  Wilson  was  the 
author  of  numerous  books  and  par- 
ticularly one  entitled  "At  the  Mercy 
of  Tiberius."  This  novel  was  copy- 
righted by  her  publisher,  Dilling- 
ham, as  "proprietor,"  and  such 
copyright  expired  October  12,  1915. 
Mrs,  Wilson  died  a  resident  of  Mo- 
bile, Alabama,  and  testate,  in  May, 
1909,  leaving  her  surviving  neither 
husband,  children,  nor  any  descend- 
ants of  children  deceased.  Her  will 
was  duly  admitted  to  probate  in  the 
county  of  her  residence  on  May  25, 
1909.  By  it  she  devised  and  be- 
queathed her  residuary  estate,  "in- 
cluding copyright  on  my  books," 
to  three  sisters,  to  the  children  of 
deceased  brothers,  and  to  the  sur- 
viving widow  of  one  brother,  in  the 
same  parts  or  shares  as  the  same 
persons  would  have  taken  as  next 
of  kin  under  the  laws  of  Alabama 
had    the    testatrix    died   intestate. 

On  August  7,  1911,  Mrs.  Wilson's 
executors  rendered  their  final  ac- 
counts, and  the  probate  court,  hav- 
ing ascertained  and  declared  that 
the  debts  of  the  testatrix  were  fully 
discharged  and  all  specific  legacies 
paid,  distributed  the  residuary  es- 
tate to  the  legatees  above  referred 
to,  or  those  entitled  in  succession 
to  such  as  had  died  pending  estate 
settlement.  Thereupon  the  execu- 
tors were  fully  and  finally  dis- 
charged. April  7,  1915,  two  of  the 
sisters  of  Mrs.  Wilson  filed  an  ap- 
plication "in  accordance  with  the 
provisions  of  8  24  of  the  Act  of 
March  4,  1909,'^'  for  the  renewal  of 
said  copyright  on  the  book  entitled 
"At  the  Mercy  of  Tiberius."  The 
application  stated  this  "renew- 
al copyright  is  claimed  by  us  as 
next  of  kin,  Virginia  E.  Bragg, 
and  Mary  E.  Tarleton  (sisters)." 
At  this  time  Mrs.  Wilson's  third 
sister  was  dead,  leaving  children 
her  surviving.  It  does  not  appear 
whether,  when  the  surviving  sis- 
ters applied  for  renewal  of  copy- 
right, any  consultation  was  had 
with,  or  the  consent  obtained  of, 
their  nieces  ajjd  nephews,  who  were 


similarly  related  to  Mrs.  Wilson. 
In  or  prior  to  1920  plaintiff 
wished  to  obtain  the  copyright  of 
"At  the  Mercy  of  Tiberius"  in  order 
to  make  a  "movie"  out  of  it,  and  to 
that  end  obtained  assignment,  not 
only  from  Mrs.  Tarleton,  the  still 
surviving  sister  of  Mrs.  Wilson,  but 
from  all  other  persons  who  in  1920 
could  be  comprehended  under  the 
description  "next  of  kin"  of  Mrs. 
Wilson.  An  administration  d.  b.  n. 
c.  t.  a.  was  also  raised  of  the  Wilson 
estate,  and  the  administrator  as- 
signed to  plaintiff  whatever  rights 
he  had.  Defendant  openly  threat- 
ened to  produce  a  photoplay  baaed 
upon  the  novel  "At  the  Mercy  of  Ti- 
berius." Plaintiff  applied  for  the 
injunction  above  referred  to.  No 
objection  was  apparently  oflFered 
below,  and  none  has  been  presented 
here,  except  lack  of  title  in  plain- 
tiff. The  district  court  refused  the 
injunction,  and  plaintiff  appealed. 

Argued  before  Ward,  Hough,  and 
Manton,  Circuit  Judges. 

Messrs,  Ross  &  Kaufman,  Walter 
C.  Noyes,  Arthur  Leonard  Ross,  and 
Joseph  B.  Kaufman  for  appellant. 

I\Ies8rs.  Kahn  &  Zorn,  J.  Joseph 
Lilly,  Clinton  T.  Roe,  and  Charles  P. 
Kramer,  for  appellee: 

The  sisters  of  the  deceased  author 
did  not  lawfully  apply  for  a  renewal 
and  extension  of  the  copyright  in  "At 
the  Mercy  of  Tiberius." 

Glaser  v.  St.  Elmo  Co.  175  Fed.  276; 
Ferryman  v.  Greer,  39  Ala.  133;  Re 
Neagle,  5  L.R.A.  78,  14  Sawy.  232,  39 
Fed.  833,  affirmed  in  135  U.  S.  1,  34  L. 
ed.  55,  10  Sup.  Ct.  Rep.  658. 

The  statutory  conditions  precedent 
prevented  the  complainant's  alleged 
assignors  from  obtaining  an  exten- 
sion or  renewal  of  the  original  copy- 
right term. 

Bobbs-Merrill  Co.  v.  Straus,  210  U, 
S.  339,  52  L.  ed.  1086,  28  Sup.  Ct.  Rep. 
722;  Bong  v.  Alfred  S.  Campbell  Art 
Co.  214  U.  S.  236,  53  L.  ed.  979,  29  Sup. 
Ct.  Rep.  628,  16  Ann.  Cas.  1126;  White- 
Smith  Music  Pub.  Co.  V.  Gofif,  109  C. 
C.  A.  187,  187  Fed.  247;  West  Pub.  Co. 
V.  Edward  Thompson  Co.  169  Fed.  833; 
Wheaton  v.  Peters,  i  Pet.  591,  8  L.  ed. 
1055;  Pierpont  v.  Fowle,  2  Woodb.  & 
M.  23,  Fed.  Cas.  No.  11,152;  Osgood 
V.  A.  S.  Aloe  Instrument  Co.  83  Fed. 
470;  Merrill  v.  Tice,  104  U.  S.  557,  26 
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L.  ed.  854;  Thompson  v.  Hubbard,  131 
U.  S.  123,  33  L.  ed.  76,  9  Sup.  Ct.  Rep. 
710;  Banks  v.  Manchester,  128  U.  S. 
244,  32  L.  ed.  425,  9  Sup.  Ct.  Rep.  36; 
American  Tobacco  Co.  v.  Werckmeis- 
ter,  207  U.  S.  284,  52  L.  ed.  208,  28 
Sup.  Ct.  Rep.  72,  12  Ann.  Cas.  595; 
Holmes  v.  Hurst,  174  U.  S.  85,  48  L. 
ed.  905,  19  Sup.  Ct.  Rep.  606;  O'Neil 
V.  General  Film  Co.  171  App.  Div. 
854,  157  N.  Y.  Supp.  1028,  modifying 
152  N.  Y.  Supp.  599;  Yuengling  v. 
Schile,  12  Fed.  97;  Re  Brosnahan,  4 
McCrary,  1,  18  Fed.  62,  4  Am.  Crim. 
Rep.  16;  People  ex  rel.  A.  J.  Johnson 
Co.  V.  Roberts,  159  N.  Y.  70,  45  L.R.A. 
126,  53  N.  E.  685;  Stephens  v.  Cady, 
14  How.  528,  14  L.  ed.  528;  Stodart 
V.  Mutual  Film  Corp.  249  Fed.  507; 
Societe  Des  Films  Menchen  v.  Vita- 
graph  Co.  of  America,  163  C.  C.  A.  414, 
251  Fed.  258;  Johnson  v.  Holifield,  82 
Ala.  123,  2  So.  753;  Ferryman  v.  Greer, 
39  Ala.  133;  Beattie  v.  Abercrombie, 
18  Ala.  9. 

Section  24  of  the  Copyright  Law  of 
March  4,  1909,  in  so  far  as  it  purport- 
ed to  give  any  right  of  renewal  to 
either  the  executors  or  the  next  of 
kin  of  the  author  of  "At  the  Mercy 
of  Tiberius,"  is  unconstitutional. 

White-Smith  Music  Pub.  Co.  v.  Goflf, 
109  C.  C.  A.  187,  187  Fed.  247. 

Hon^h,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

The  single  question  argued  at 
bar  is  whether  any  rights,  under 
the  copyright  statute  (Com p.  Stat. 
§§  9517  et  seq.  2  Fed.  Stat.  Anno. 
2d  ed.  p.  544)  or  otherwise,  resulted 
from  the  action  of  a  part  only  of 
the  deceased  author's  next  of  kin. 

Mere  statement  of  the  scope  of 
discussion  eliminates,  however,  ev- 
erything but  inquiry  as  to  how, 
when,  by  whom,  and  for  whom 
what  is  called  "renewal"  of  statu- 
tory copyright  may  be  obtained; 
for,  whatever  is  the  proper  historic 
view,  it  is  authoritatively  settled 
that  in  the  United  States  there  is 
no  copyright,  except  that  both  cre- 
ated and  secured  by  act  of  Congress. 
Holmes  v.  Hurst,  174  U.  S,  82,  43 
L.  ed.  904,  19  Sup.  Ct.  Rep.  606. 
To  dwell  on  the  right  of  literary 
property  does  not  advance  the  mat- 
ter; for  that  exists  without  copy- 
right, is  not  increased  by  it,  and 
means  neither  more  nor  less,  after 


publication,  than  it  did  before,  viz., 
the  right  of  disseminating  by  every 
lawful  means  the  author's  expres- 
sion of  thought.  But  the  statute, 
and  tbat  alone,  prevents  others  from 
doing  the  same  thing;  wherefore 
copyright  may  be  described,  though 
not  defined,  as  the  only  practical 
method  of  uniting  publication  with 
profit. 

But  though  plaintiff's  rights,  if 
they  exist,  are  derived  solely  from 
that  section  of  the  act  (No.  24 
[Comp.  Stat.  §  9545,  2  Fed.  Stat. 
Anno.  2d  ed.  p.  581])  dealing  with 
renewals,  as  distinct  from' original 
grants  or  registrations,  aid  is  de- 
rived from  considering  the  nature 
of  copyright  as  property.  The  ex- 
clusive right  of  multiplying  and 
distributing  written,  pictured,  or 
otherwise  recorded  thought  is  an 
incorporeal  hereditament,  having 
in  origin  and  nature  much  resem- 
blance to  a  patent  for  invention. 
There  are  many  and  important  dif- 
ferences in  the  extent  and  incidents 
of  the  protection  given  an  inventor, 
as  compared  with  that  afforded  an 
author  (Bobbs-Merrill  Co.  v.  Straus, 
210  U.  S.  345,  52  L.  ed.  1091,  28 
Sup.  Ct.  Rep.  722),  but  they  are 
alike  as  estates,  in  that  both  are 
statutory  only,  both  give  nothing 
but  the  power  of  denying  to  others 
what  author  or  inventor  had  with- 
out and  before  the  statutes,  and 
both  are  incorporeal  and  heritable. 
Nor  can  any  difference  in  respect 
of  estate  nature  be  found  between 
original  and  renewed  copyrights, 
when  both  are  in  existence  and  are 
compared. 

But  there  is  a  marked  difference 
in  respect  of  the  persons  to  whom 
the  rights  accrue.  No  one  but  the 
author,  or  his  quasi  assignee,  the 
proprietor,  can  obtain  the  original 
copyright  (Societe  Des  Films  Men- 
chen V.  Vitagraph  Co.  v.  America, 
163  C.  C.  A.  414,  251  Fed.  258), 
while,  as  was  said  in  White-Smith 
Music  Pub.  Co.  V.  Goff,  109  C.  C.  A. 
187,  187  Fed.  247,  the  statute  does 
not  really  give  to  the  author  a  true 
extension  or  renewal,  but  authorizes 
"a  new  grant  to  the  author,  or  the 


Digitized  by 


Google 


292 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


others  enumerated"  in  §  24.  See 
the  same  ruling  as  to  an  earlier  act. 
Pierpont  v.  Fowle,  2  Woodb.  &  M. 
23,  Fed.  Cas.  No.  11,152. 

The  •  words  of  the  24th  section 
are  given  below  (Comp.  Stat.  § 
9545).  They  relate  only  to  copy- 
rights ih  force  when  the  act  was 
passed  in  1909 ;  but,  as  §  23  (§  9544) 
confers  in  the  same  words  the  same 
privileges  as  to  copyrights  under 
the  act,  their  construction  is  im- 
portant.* 

We  cannot  discover  that  what 
may  be  called  the  renewal  provi- 
sions- of  the  present  act  have  re- 
ceived judicial  consideration  other 
than  that  of  White-Smith  Music 
Pub.  Co.  v.  Goff,  supra,  affirming 
the  opinion  of  Brown,  District 
Judge,  in  (D.  C.)  180  Fed.  256. 
These  cases  very  closely  follow  the 
reasoning  and  conclusion  of  Assist- 
ant Attorney  General  Fowler  (28 
Ops.  Adv.  Atty.  Gen.  162),  rendered 
shortly  before  the  judgment  of  the 
appellate  court. 

On  this  authority,  as  well  as  the 
reason  of  the  matter,  we  regard  it 
as  settled:  (1)  That  the  proprie- 
tor of  an  existing  copyright  as  such 
has  no  right  to  a  renewal.  (2) 
There  is  nothing  in  Paige  v.  Banks, 
13  Wall.  608,  20  L.  ed.  709,  opposed 
to  this  ruling.  (3)  The  statute  con- 
fers no  right  of  renewal  upon  ad- 
ministrators. (4)  The  purpose  of 
the  statutory  renewal  provisions  is 
copyruht-  to  «ive  to  the  per- 

pnriHiae  of  sons  enumerated  m 

renewal    .t-tnte.    ^j^^    ^^j^j.    ^^    ^jj^jj. 

enumeration  a  new  right  or  estate, 
not  growing  legally  out  of  the  orig- 
inal copyright  property,  but  a  new 
creation  for  the  benefit  (if  the  au- 
thor be  dead)  of  those  naturally 
dependent  upon  or  properly  expect- 
ant of  the  author's  bounty. 


Thus  far  authority  may  be  cited, 
but  hitherto  no  court  has  been  re- 
quired to  consider  such  a  state  of 
facts  as  that  at  bar.  When  Mrs. 
Wilson  died,  there  was  no  right  of 
renewal  in  existence,  for  that  right 
only  arises  one  year  before  expi- 
ration of  the  current  and  original 
copyright.  Again,  her  estate  was 
distributed  and  her  executors  ceased 
to  function  before  that  statutory 
year  began;  and  when  an  adminis- 
trator d.  b.  n.  c.  t.  a.  (who  in  point 
of  fact  was  the  surviving  executor) 
attempted  to  sell  that  which  he  had 
never  applied  for,  the  year  within 
which  such  applications  are  per- 
mitted had  long  passed. 

It  is,  we  think,  plain  that  the 
legislature  intended  to  keep  the 
original  and  renewal  cop3Tights 
continuous;  there  is  no  provision 
for  the  saving  of  any  rights,  if  the 
statutory  year  be  permitted  to  pass 
without  action  by  someone.  It 
would  seem  to  follow  that,  if  an 
author  unfortunately  dies  on  the 
day  of  expiry  of  his  copyright, 
without  having  himself  acted  in 
the  premises,  all  possibility  of  a 
renewal  in,  by,  or  for  anyone,  is 
gone  forever.  It  follows  that,  no 
matter  who  had  the  right  to  renew, 
there  are  no  present  rights,  except 
such  as  directly  flow  from  the  action 
of  Mrs.  Bragg  and  Mrs.  Tarleton, 
who  assumed  to  do  what  they  did 
as  next  of  kin.     It 

also  follows  that  the   ^li^Iment  by 

conveyance  from  Alhtfo  Ven^wiu! 
the  administrator 
d.  b.  n.  c.  t.  a.  is  a  nullity,  and 
whether  such  result  flows  from  the 
fact  of  his  being  an  administrator, 
or  from  his  lack  of  action  when  he 
>vas  executor,  is  a  matter  of  no  pres- 
ent moment. 

In  the  White  Case,  109  C.  C.  A. 


1  "That  the  copyright  subsisting  in  any 
work  at  the  time  when  this  act  goes  into 
effect  may,  at  the  expiration  of  the  term 
provided  for  under  existing  law,  be  re- 
newed and  extended  by  the  author  of  such 
work  if  still  living,  or  the  widow,  widower, 
or  children  of  the  author,  if  the  author  be 
not  living,  or  if  such  author,  widow, 
widower,  or  children  be  not  living,  then 
by  the  author's  executors,  or  in  the  ab- 


sence of  a  will,  his  next  of  kin,  for  a  fur- 
ther period  such  that  the  entire  term  shall 
be  equal  to  that  secured  by  this  act  in- 
cluding the  renewal  period:  .  .  .  Pro- 
vided, that  application  for  such  renewal 
and  extension  shall  be  made  to  the  Copy- 
right Office  and  duly  registered  therein 
within  one  year  prior  to  the  expiration  of 
the  existing  term." 
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193, 187  Fed.  253,  suprt^  it  is  point- 
ed out  that  the  congrressional  intent, 
as  evidenced  by  the  report  of  com- 
mittee, was  "to  permit  an  author 
who  had  no  wife  or  children  to  be- 
queath by  will  the  right  to  apply 
for  the  renewal."  It  may  be  noted 
here,  as  the  real  reason  for  this 
litigation,  that  until  after  the  estate 
was  closed  no  one  thought  the  copy- 
right worth  renewing.  Value  has 
been  given  to  this  and  many  other 
old  copyrights,  and  rights  thereto, 
by  the  growth  of  the  moving-pic- 
ture and  photo-play  industry. 

Defendant's  claim  to  use  Mrs. 
Wilson's  novel  without  recompense 
to  anyone  may  be  thus  summarized : 
(1)  Legatees  as  such  never  have 
any  renewal  rights,  because  they 
are  not  named  in  the  statute.  (2) 
In  the  absence  of  immediate  family, 
and  because  Mrs.  Wilson  made  a 
will  duly  probated,  the  executors, 
as  the  next  class  enumerated,  were 
the  only  persons  capable  of  apply- 
ing, and  were,  therefore,  bound  to 
remain  in  active  office  in  order  so 
to  apply.  Their  failure  so  to  do 
worked  a  forfeiture  of  the  privi- 
lege of  next  of  kin.  (3)  But,  if  the 
last  point  be  not  w«ll  taken,  then 
the  right  of  next  of  kin  is  unitary ; 
application  must  be  by  all;  the  ef- 
fort of  a  fraction  is  of  no  avail. 

With  the  first  proposition  we 
agree;  legatees  as  sudi  must  get 
whatever  they  are  entitled  to 
through  the  executors.  How  they 
would  or  could  proceed,  if  through 
negligence,  malice,  or  dishonest  ex- 
ecutors did  not  act,  is  a  question 
not  before  us.  But  resolution  of 
the  second  point  depends  upon  the 
query:  How  far  has  the  statute, 
in  §§  23  and  24,  given  a  childless 
and  widowed  author  the  power  of 
bequeathing  by  will  the  right  to 
apply  for  renewal  ? 

It  is  plain  from  the  language  of 
the  act,  and  from  the  design  and 
purpose  thereof  as  expressed  by 
congressional  committee  and  recog- 
nizwl  by  courts,  that  the  author 
cannot  take  away  the  rights  of 
widow,  children,  etc.,  before  the 
opening  of  the  last  year  of  original 


copyright.  It  is  not  until  then  that 
any  estate  or  chose  in  action  arises 
or  exists ;  and  when  such  right  aris- 
es it  is — as  above  stated — ^a  new 
estate,  not  a  true  extension  of  the 
existing  copyright.  If  it  were 
otherwise,  the  author  could  grant 
to  his  first  publisher  the  renewal 
right  eo  nomine,  which  is  exactly 
what  the  statute  was  designed  to 
prevent. 

But  what  may  be  assigned  can 
ordinarily  be  devised,  and  it  results 
that  before  the  statutory  year  the 
author  cannot  de-  v„,_^evi.e  of 
vise  the  renewal  rmewai  riari>t 
right;  consequently  "'  «'«•'>''«»•'*• 
in  this  case  Mrs.  Wilson's  legatees 
took  no  such  right,  so  f^r  as  this 
novel  is  concerned,  because,  shortly, 
the  testatrix  had  as  yet  nothing  to 
leave.  If,  however,  the  author  lives 
to  within  the  statutory  year,  he  may 
certainly  exercise  his  right,  assign 
it,  or  bequeath  it;  and  if  he  dies  in 
the  year,  but  before  registration, 
it  is  for  his  executors  to  function. 
They  would  receive  the  renewal,  as 
do  the  executors  of  an  inventor  dy- 
ing after  application  and  before 
issue  of  patent,  who,  "in  the  ab- 
sence of  context  to  tiie  contrary," 
take  "in  trust  for  the  next  of  kin." 
De  La  Vergne  Refrigerating  Mach. 
Co.  v,  Featherstone,  147  U.  S.  222, 
37  L.  ed.  142,  13  Sup.  Ct.  Rep.  285. 
In  this  case,  had  Mrs.  Wilson  died 
within  the  year,  her  executors  would 
have  found  "context  to  the  con- 
trary," and  would  have  acquired 
copyright  for  the  residuary  legatees 
as  such. 

Result  is  that  we  construe  the 
section  as  vesting  the  right  in  or 
imposing   the    duty   on    executors 
only  when  the  pow- 
er or  privilege  of  ^^»7'fxV«tor 
obtaining     renewal  n>»y  apply  for 
was  existing  in  the  cSpyHsh?. 
testator   author   at 
the  moment  of  decease.   This  avoids 
the   anomaly   of   requiring   execu- 
tors,   as    such,    to    do   something 
in  respect  of  a  property  right  not 
passing  by  the  will  appointing  them, 
or  capable  of  so  passing.    It  is  con- 
sequently held  here  that,  since  this 
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renewal  right  did  not  exist,  it  was 
not  affected  by  the  will  or  the  ap- 
pointment of  executors;  in  short, 
there  was  a  necessaiy  absence  of  a 
will  in  respect  of  this  right,  which 
only  came  into  existence  some  five 
years  after  the  testatrix  died. 

This  holding  also  renders  un- 
necessary any  consideration  of  the 
question  as  to  how  far  an  executor  is 
or  can  be  discharged  of  his  office,  by 
anything  short  of  death  or  revoca- 
tion of  letters, — ^a  matter  of  state 
regulation,  and  capable  of  greatly 
complicating  questions  arising  un- 
der national  statutes. 

Defendant's  last  contention  re- 
quires investigation  of  the  attri- 
butes and  incidents  of  the  incor- 
poreal property  called  copyright. 
The  privilege  of  application  may 
be  likened  to  that  "inchoate  right" 
in  an  invention,  which  the  proper 
party  "may  perfect  and  make  ab- 
solute by  proceeding  in  the  manner 
which  the  law  requires."  Gayler  v. 
Wilder,  10  How.  477,  13  L.  ed.  504. 
When  that  right  arose  in  October, 
1914,  it  was  vested  in  the  next  of 
kin,  as  follows  from  our  findings 
hitherto.  Furthermore,  it  so  vest- 
ed in  them  as  owners  in  common; 
there  being  no  material  difference 
in  estate  nature  on  this  point  be- 
tween the  right  to  apply  and  the 
copyright  as  and  when  granted  or 
registered.  As  to  the  nature  of  ten- 
ancy, see  Carter  v.  Bailey,  64  Me. 
458,  18  Am.  Rep.  273;  Powell  v. 
Head,  L.  R.  12  Ch.  Div.  686,  48  L.  J. 
Ch.  N.  S.  781,  41  L.  T.  N.  S.  70; 
Lauri  v.  Renad  [1892]  3  Ch.  403,  61 
L.  J.  Ch.  N.  S.  580,  67  L.  T.  N.  S. 
275,  40  Week.  Rep.  679;  Maurel  v. 
Smith  (C.  C.  A.  2d,  Jan.  12,  1921) 
271  Fed.  211,  affirming  (D.  C.)  220 
Fed.  198. 

There  is  nothing  in  the  nature  of 
copyright  forbidding  a  separation 
between  the  legal  and  equitable  ti- 
tles ;  one  may  hold  in  trust  for  others 
(T.  B.  Harms  &  Francis  Day  & 
Hunter  v.  Stern,  145  C.  C.  A.  2, 
229  Fed.  42,  and  Maurel  v.  Smith, 
supra),  and  ownership  in  common 
may  and  does  arise  from  joint  au- 
thorship  (Levy  v.  Rutley,  L.  R.  6 


C.  P.  523,  40  L.  J.  C.  P.  N.  S.  244, 
24  L.  T.  N.  S.  621,  19  Week.  Rep. 
976;  Maurel  v.  Smith  [D.  C]  220 
Fed.  198)  as  well  as  from  creation 
of  right  in  a  plurality,  wherein 
again  it  resembles  a  patent  (Black- 
ledge  V.  Weir  &  C.  Mfg.  Co.  47  C. 
C.  A.  212,  108  Fed.  71). 

One  of  the  most  characteristic 
marks  of  tenancy  in  common,  ab- 
sence of  right  to  an  accounting  inter- 
sese,  has  been  recognized  in  re- 
spect of  copyright  (Carter  v.  Bail- 
ey, supra),  as  well  as  in  patent 
law  (Blackledge  v.  Weir  &  C.  Mfg. 
Co.  supra)  ;  while  the  right  of  each 
part  or  common  owner  to  license  is 
acknowledged,  though  with  differ- 
ences of  opinion  as  to  the  effects  on 
nonlicensing  co-owners  (Powell  v. 
Head,  L.  R.  12  Ch.  Div.  686,  48  L.  J. 
Ch.  N.  S.  731,  41  L.  T.  N.  S.  70; 
Nillson  V.  Lawrence,  148  App.  Div. 
678,  133  N.  Y.  Supp.  293) ,  of  which 
the  last  is  more  in  consonance  with 
corresponding  patent  law  (Walker, 
Patents-,  5th  ed.  §  305). 

Assuming  tenancy  or  ownership 
in  common  in  the  next  of  kin,  there 
is  no  reason  why  other  and  well- 
known  incidents  of  such  title  should 
not  control  the  interpretation  of  a 
statute  creating  common  ownership. 
Thus  it  is  "a  settled  rule  of  law" 
that  the  possession  of  one  tenant 
in  common  is  the  possession  of  all 
(Union  Consol.  Silver  Min.  Co.  v. 
Taylor,  100  U.  S.  40,  25  L.  ed.  542, 
5  Mor.  Min.  Rep.  323) ;  so,  too,  the 
entry  of  one  is  the  entry  of  all; 
seisin  of  one  is  for  the  use  of  all, 
any  act  of  one  is  presumed  to  be 
for  the  common  benefit ;  in  i^ort,  the 
relation  between  such  owners  is  or- 
dinarily or  presumably  that  of 
trust  (Clymer  v.  Dawkins,  3  How. 
674,  11  L.  ed.  778,  Rapalje's 
notes).  Especially  is  the  purchase 
or  acquisition  of  an  outstanding 
title  for  the  common  benefit.  Roth- 
well  V.  Dewees,  2  Black,  613,  17  L. 
ed.  309 ;  Courtner  v.  Etheredge,  149 
Ala.  78,  43  So.  368. 

Reasoning  ab  inconvenienti  is  not 
legally  cogent;  but  remembering 
that  we  must  construe  this  statute 
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"with  a  view  to  efFectinsr  the  pur- 
poses intended  by  Congress,"  and 
not  so  "narrowly  .  .  .  as  to  de- 
prive those  entitled  to  their  benefit 
of  the  rights  Congress  intended  to 
grant"  (Bobbs-Merrill  v.  Straus, 
210  U.  S.  at  page  346,  52  L.  ed. 
1091,  28  Sup.  Ct.  Rep.  724,  supra) , 
we  may  point  out  that  only  by  treat- 
ing the  act  of  a  fraction  of  the  next 
of  kin  as  a  class  act  can  injustice 
be  prevented.  Next  of  kin  are  often 
numerous,  as  here;  widely  separat- 
ed geographically,  as  here;  some 
may  be  in  parts  unknown;  yet 
defendant's  argument,  pressed  to 
its  logical  result  means  that,  if  one 
owner  of  a  microscopic  fraction  of 
right  cannot  be  found  or  can  be 
bought  so  that  he  cannot  or  will  not 


sign  the  renewal  application,  the 
rest  of  the  family  are  helpless.  The 
same  result  would  flow  from  the 
malicious  or  purchased  act  of  one 
child  in  a  numerous  family.  As- 
suredly the  legislature  never  in- 
tended such  injustice. 

It  is  therefore  held  that  the  two 
sisters,  who  as  next  _,enewai-aii- 
of  kin  registered  piicatton  on  part 
the  renewal,  were  "'  ""*  "'  •""' 
lawfully  authorized  so  to  do  for 
themselves  and  their  fellow  owners 
in  common,  their  act  was  in  law  the 
act  of  all,  and  plaintiff,  having  de- 
rived title  from  all,  is  the  owner  of 
a  lawful  renewal  copyright. 

Order  reversed,  with  costs,  and 
cause  remitted,  with  directions  to 
grant  injunction  as  prayed  for. 


ANNOTATION. 
Renewal  of  cc^iyriglit  nrfiere  author  Is  dead. 


The  right  to  a  renewal  or  extension 
of  a  copyright  is  purely  statutory, 
and  one  seeking  to  obtain  the  privi- 
lege must  bring  himself  within  the 
provisions  of  the  statute  conferring 
the  right.  28  Ops.  Atty.  Gen. 
(Fowler)  1910,  p.  162. 

Under  the  original  Copyright  Act 
of  1790  (1  Stat,  at  L.  124,  chap.  15) 
the  right  of  renewal  was  given  to  an 
author,  his  executors,  administrators, 
or  assigns.  By  the  Act  of  1831  (4 
Stat,  at  L.  436,  chap.  16),  and  all 
subsequent  acts,  the  right  has  been 
confined  to  the  widow,  widower,  or 
children  of  the  author,  if  the  author 
is  dead,  and  if  the  enumerated  per- 
sons are  also  dead,  then  to  the  author's 
executors,  or,  in  the  absence  of 
a  will,  to  his  next  of  kin.  See  Danks 
v.  Gordon  (1921)  272  Fed.  821. 

Under  the  Act  of  1891  (26  Stat, 
at  L.  1106,  chap.  565),  so  limiting  the 
right,  a  renewal  could  not  be  had  in 
the  name  of  the  assignee  of  the  widow 
or  children.  West  Publishing  Co. 
V.  Edward  Thompson  Co.  (1909)  169 
Fed.  833,  modified  on  other  grounds 
in  (1910)  100  C.  C.  A.  303,  176  Fed. 
833. 

The  most  recent  Copyright  Act 
(Act  of  March  4,  1909,  §  23,  Comp. 


Stat.  §  9544,  2  Fed.  Stat.  Anno.  2d  ed. 
p.  580)  provides  that  in  the  case  of  a 
copyrighted  work,  "including  a  con- 
tribution by  an  individual  author  to 
a  periodical  or  to  a  cyclopedic  or  other 
composite  work,  when  such  con- 
tribution has  been  separately  regis- 
tered, the  author  of  such  work,  if 
still  living,  or  the  widow,  widower,  or 
children  of  the  author,  if  the  author 
be  not  living,  or  if  such  author, 
widow,  widower,  or  children  be  not 
living,  then  the  author's  executors,  or, 
in  the  absence  of  a  will,  his  next  of 
kin,  shall  be  entitled  to  a  renewal  and 
extension  of  the  copyright  in  such 
work  for  a  further  term  of  twenty- 
eight  years,  when  application  for  such 
renewal  and  extension  shall  have  been 
made  to  the  Copyright  Office  and  duly 
registered  therein  within  one  year 
prior  to  the  expiration  of  the  original 
term  of  copyright.    .    .    ." 

Section  24  of  the  same  act  provides 
as  follows:  "The  copyright  subsist- 
ing in  any  work  at  the  time  when 
this  act  goes  into  effect  may,  at  the 
expiration  of  the  term  provided  for 
under  the  existing  law,  be  renewed 
and  extended  by  the  author  of  such 
work  if  still  living,  or  the  widow, 
widower,  or  children  of  the  author. 
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if  the  author  be  not  living,  or  if  such 
author,  widow,  widower,  or  children 
be  not  living,  then  by  the  author's 
executors,  or,  in  the  absence  of  a  will, 
his  next  of  kin,  for  a  further  period 
such  that  the  entire  term  shall  be 
equal  to  that  secured  by  this  act  in- 
cluding the  renewal  period.  .  .  . 
Provided,  that  application  for  such 
renewal  and  extension  shall  be  made 
to  the  Copyright  Office  and  to  the 
register  therein  within  one  year  prior 
to  the  expiration  of  the  existing  term." 

The  words  "renewed  and  extended," 
as  used  in  the  statute,  though  in  their 
ordinary  construction  relating  to  a 
continuing  right,  do  not  create'  a  re- 
newal or  extension,  but  are  strictly 
personal  in  their  application  to  the 
"widow,  widower,  or  children"  of  the 
author,  if  the  latter  is  dead,  and 
authorizes  a  new  grant  to  the  persons 
named.  White-Smith  Music  Pub.  Co. 
V.  Goff  (1911)  109  C.  C.  A.  187,  187 
Fed.  247,  affirming  (1910)  180  Fed. 
256. 

So,  in  the  reported  case  (Silverman 
V.  Sunrise  Pictures  Corp.  ante,  289), 
it  is  said  that  the  purpose  of  the 
statutory  renewal  provisions  is  to 
give  to  the  persons  enumerated  a  new 
right  or  estate,  not  resulting,  in  a 
legal  sense,  from  the  granting  of  the 
original  copyright,  but  in  the  nature 
of  a  new  grant  for  the  benefit,  after 
the  author's  death,  of  those  naturally 
dependent  on  the  author  for  support. 

In  White-Smith  Music  Pub.  Co.  v. 
GofT  (1910)  180  Fed.  256,  affirmed  in 
(1911)  109  C.  C.  A.  187,  187  Fed.  247, 
a  case  wherein  the  privilege  of 
renewal  was  denied  to  an  assignee, 
the  court  said,  obiter:  "The  right 
of  renewal  secured  to  an  author  [un- 
der §§  23  and  24  of  the  Copyright 
Act  1909]  is  conditional  upon  his 
survival.  Upon  his  decease  the  right 
of  renewal  does  not  follow  the  au- 
thor's estate,  but  is  given  to  the 
widow,  widower,  or  children  of  the 


author,  or  if  they  be  not  living  then 
to  his  executors,  or  in  the  absence 
of  a  will  to  his  next  of  kin.  The 
statute  is  peculiar,  in  that  it  does 
not  provide  that  in  case  of  the  de- 
cease of  the  author  the  renewal 
right  shall  follow  the  ordinary  rules 
of  law  in  case  of  testacy  or  intestacy, 
but  designates  beneficiaries  who  take 
the  right  directly  from  the  statute. 
It  is  to  be  noticed  that  both  in  § 
23  and  §  24  the  author's  adminis- 
trators are  excluded." 

The  administrator  of  the  owner  or 
proprietor  of  a  copyright  is  not  en- 
titled to  renew  the  same,  nor  has 
he  any  interest  in  a  renewal  obtained 
after  the  death  of  the  owner,  entitling 
him  to  bring  a  suit  in  equity  for 
infring^nent  of  the  copyright.  Danks 
V.  Gordon   (1921)  272  Fed.  821. 

In  the  reported  case  (Silverman  v. 
Sunrise  Pictures  Corp.)  it  is  held  that 
the  right  of  renewal  arises  and  is  avail- 
able to  the  persons  enumerated  in  the 
statute  one  year  before  the  expiration 
of  the  current  or  original  copyright; 
and  that  where  the  author  dies  be- 
fore the  beginning  of  the  statutory 
year,  one  to  whom  the  right  of  re- 
newal is  bequeathed  by  the  author's 
will  acquires  no  valid  right  to  renew, 
but  if  the  author  dies  within  the 
year  provided  by  statute  and  before 
registration,  his  executors  are  en- 
titled to  apply  for  the  renewal. 

Upon  the  authority  of  the  Silver- 
man Case  it  was  held  in  Fox  Film 
Corp.  V.  Knowles  (1921)  275  Fed. 
582,  that,  assuming  that  the  sole 
legatee  and  executor  of  the  author 
acquired  title  to  the  renewal  of  a 
copyright,  which  renewal  expired 
more  than  a  year  after  the  author's 
death,  he  did  not,  by  the  purported 
renewal  of  the  copyright  upon  his 
application  as  executor  and  sole 
legatee,  acquire  any  valid  copyright 
which  he  could  bequeath  or  which 
his  legatee  could  assign.      L.  F.  C. 
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STATE  OF  MISSOURI 

V. 

MICHAEL  J.  HURLEY,  Appt. 

MUavHri  Supreme  Court  (JHv.  No.  S.)  —  Kovemher  19,  1991. 
(_  Mo.  — ,  234  S.  W.  820.) 

Embezzlement  —  refusal  to  return  collateral  when  debt  is  paid. 

1.  One  having  possession  of  stock  as  collateral  for  notes  is  not  guilty 
of  embezzlement  in  withholding  it  when  the  notes  are  paid,  where  there 
is  a  controversy  as  to  whether  or  not  he  is  entitled  to  hold  it  as  collateral 
to  other  demands,  and,  upon  disclosure  of  all  the  facts,  is  informed  by 
counsel  that  he  is  so  entitled. 

[See  note  on  this  question  beginning  on  page  303.] 

—  what  constitutes.  for   notes  and   "other  indebtedness" 

2.  To  constitute  embezzlement  there      owing  to  him  by  the  pledgeor  is  not 


must  be  a  fraudulent  intent  to  deprive 
the  owner  of  his  property  and  appro- 
priate the  same. 

[See  9  R.  C.  L.  1264,  1277;  2  R.  C.  L. 
Supp.  959.] 
—  retention   of   collateral   for   nnde- 

termined  indebtedness. 

S.  One  holding  stock  as  collateral 


guilty  of  embezzlement  in  retaining 
the  stock,  when  the  notes  are  paid  as 
security  for  an  undetermined  indebt- 
edness asserted  by  him  against  the 
pledgeor. 

[See  9  R.  C.  L.  1274,  1283;  see  also 
note  in  13  A.L.R.  145. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  of  the  City 
of  St  Louis  (Taylor,  J.)  convicting  him  of  embezzlement.    Reversed. 


Statement  by  Reeves,  C. 

Charged  and  convicted  in  the  cir- 
cuit court  of  the  city  of  St.  Louis 
with  tiie  crime  of  embezzlement  as 
bailee,  appellant  prosecutes  his  ap- 
peal, challenging  the  sufficiency  of 
the  testimony  to  warrant  his  con- 
viction, and  alleging  error  on  the 
part  of  the  trial  court  in  submitting 
the  case  to  a  jury. 

The  indictment  charges  that  the 
appellant  "was  the  bailee  of  one 
hundred  forty  shares  (140)  of  the 
capital  stock  of  the  St.  Louis  Street 
Cleaning  Company,  a  corporation," 
of  the  value  of  $14,000;  that  said 
bailment  was  for  and  on  behalf  of 
one  Charles  Sutter;  and  that,  being 
such  bailee,  appellant  feloniously 
and  fraudulently  embezzled  and 
converted  said  stock  to  his  own  use 
without  the  consent  of  the  said 
Charles  Sutter,  and  with  the  felo- 
nious and  fraudulent  intent  to  de- 
prive the  owner  of  the  use  thereof. 

The  only  error  complained  of  and 


earnestly  urged  here  was  the  sub- 
mission of  the  case  by  the  trial 
court  to  the  jury  upon  the  facts  ad- 
duced. It  becomes  our  duty,  there- 
fore, to  analyze  the  facts  to  deter- 
mine the  correctness  of  appellant's 
claim. 

Evidence. 

The  material  facts  are  undisput- 
ed. Appellant  and  Charles  Sutter, 
the  prosecuting  witness,  were  office 
associates  for  several  years  prior  to 
the  events  which  led  up  to  this 
criminal  prosecution.  They  be- 
came acquainted  in  1912,  and  dur- 
ing 1915  had  adjoining  offices  in  the 
Railway  Exchange  Building,  during 
which  time  appellant's  stenogra- 
pher "did  a  lot  of  typing"  for  the 
prosecuting  witness.  They  also 
used  the  telephone  jointly,  for  which 
service  each  paid  his  part.  They 
had  free  access  to  each  other's  office. 
Appellant  was  in  the  paint  and 
railway  supply  business,  and  Sut- 
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ter  was  interested  in  a  corporation,  Charles  Sutter, 

known    as    the     Sanitary     Street  2192  Ry.  Exch.  BIdg., 

Flushing    &     Machine     Company.  St.  Louis,  U.  S.  A. 

The  latter  company  owned  some  pat-  Jwiy.  14,  1916. 

ent   rights   and    was   involved    in  Mr.  M.  J.  Hurley,  City, 

litigation.    Witness  Sutter,  as  presi-  Dear  Sir: — 

dent  of  the  company,  was  experienc-  At  my  personal  request  you  have 
ing  difficulty  in  freeing  it  from  this  day  delivered  to  me  nineteen 
litigation  and  placing  it  upon  a  sue-  hundred  and  ninety-seveni^oo 
cessful  course  of  business.  In  this  (1997.17)  shares  of  Sanitary  Street 
situation,  because  of  his  association  Flushing  Machine  Co.  stock,  of 
with  appellant,  he  took  him  into  his  which  shares  142  are  owned  by 
confidence  by  disclosing  to  him  Murray  Carleton  &  150  held  by 
many  of  the  business  complications  Southern  Coml.  &  Sav.  Bk.,  as  col- 
of  the  company  and  inviting  appel-  lateral  to  nay  note  for  which  &  for 
lant's  aid.  Appellant,  both  individ-  all  of  which  shares  you  have  re- 
ually  and  with  the  assistance  of  his  ceipted  for  as  trustee.  Your  turn- 
attorney,  participated  in  several  ing  over  to  me  these  entire  1997.17 
conferences  involving  the  affairs  of  shares  was  done  on  my  statement 
witness  Sutter's  company,  and  not  that  an  opportunity  presents  for 
only  loaned  money  to  said  company,  selling  the  Sanitary  Co.  or  a  control 
but  aided  witness  Sutter  by  indors-  of  the  stock,  and  therefore  to  in- 
ing  paper  obligations  executed  by  ^®!??'^y  y?"  against  any  &  all  h- 
said  Sutter  in  connection  with  the  ability  of  either  a  personal  character 
affairs  of  his  company.  ^rj"  ^o"'^  capacity  as  trustee    at 

The  only  controverted  question  in  J^^"^  a  con"JSce  of^'St^i^ 

fh«»  r»ftSA  is  n<i  tr>  wVidthpr  nr  nnf  hv  *n»e  as  a  consequeoce  oi  ZDis  irans- 

reLSTof  tS  ^sTstence  riven  Su?  *'^*^°°'  ^  P^^»«  ^^^^^  *  ^^  ^"^'^ 

reason  ol  tne  assistance  given  t>ut-  property  as  security,  until  satisfac- 

ter  by  appellant,  a  profit  or  a  benefit  forTarrangements  have  been  made 

should  accrue  to  appellant    In  the  ^^  respective  depositors  of  shares 

view  that  we  shall  hereafter  ex-  for  their  delivery  to  me. 

press  in  the  case,  we  eliminate  such  Yours 

facts   entirely   from   consideration  '  Charles  Sutter. 

and  shall  consider  only  the  undis-         a.h-.««v.«^  .•-•+:  *  j  -4.  „•    j  v  Z  * 

«„*«j  #„«+o      r>.,„-^„  4-i,„  4--o^o„„  Attached  initiated  itemized  list  of 

puted  facte.     During  the  transac-  g^^^^  representing  1,997.17  is  one 

tions  mentioned  witness  Sutter  got  referred  to  above. 

appellant  to  act  as  trustee  for  cer-  charles  Sutter. 

tain  of  the  stock  of  his  corporation        mi.    j,  n     . 

which  he  assembled  for  purposes  .  ^he  following  is  attached  to  de- 

not    necessary    to    mention    here.  i®"dant  s  exhibit  A : 

This     stock     aggregated     1,997.17  c.  Howe  Sutter ^    ^^o"^ 

shares  and  was  owned  by  different  Charles  Sutter  i03       lO 

stockholders,  but,  as  suggested,  was  Mrs.  Wm.  H.  McCorjnick  .44        60 

turned  over  to  appellant  in  a  trust  Charles  Sutter  106       10 

capacity.      On    January    14,    1916,  M.  J.  Hurley ii6     328 

witness  Sutter,  desiring  to  use  said  JJ";  h*'}^^  -?"*! .'it     !^ 

certificates  of  stock,  thus  held  by  ^uJief  S.^^kn^iS". !  i ! !    'JS     'S 

appellant    as   trustee    for    purposes  M.  J.  Hurley,  Trustee  ....     120      120.67 

therein  explained  to  appellant,  re-  Murray   Carleton   i     142.8 

quested  that  same  be  delivered  to  D.  R.  Calhoun  and 

him,  and  as  a  protection  to  appel-  ^*^^?'"i?^  ^"**®'"  87     319 

lant  pledged  his  "entire  property  as  g^'Iits  guSr ^     \^^ 

security,"  as  evidenced  by  the  letter,  j.  p.  Garner  ..'.'.'.'.'.'.'.'.'.'.    loi       50 

addressed  to  appellant  and  identi-  *""  . 

fied  as  defendant's  exhibit  A :  1,997.17 
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This  stock  transaction  involving  with  Sutter's 
the  trusteeship  was  not  closed,  and 
the  obligations  thereunder  remained 
outstanding  at  the  time  of  the  trial. 
Subsequently  witness  Sutter  be- 
came indebted  to  appellant  in  the 
sum  of  $3,950  on  his  promissory 
note,  and  in  the  further  sum  of  $650 
on  his  further  and  separate  promis- 
sory note.  To  secure  this  indebted- 
ness witness  Sutter  had  specifically 
pledged  to  appellant  the  140  shares 
of  stock  mentioned  in  the  indict- 
ment. The  stock  thus  pledged  to 
appellant  stood  in  the  name  of  Hen- 
ry Wood  and  Gotlieif  Iron,  but  sub- 
sequently was  transferred  on  the 
books  to  C.  Rowe  Sutter,  a  son  of 
witness  Sutter,  who  became  owner 
of  said  stock.  Appellant  thereupon 
demanded  the  surrender  to  him  of 
the  new  certificates  standing  in  the 
name  of  C.  Rowe  Sutter,  the  then 
owner,  and  upon  receipt  of  which 
he  delivered  for  cancelation  the  old 
certificates  standing  in  the  name  of 
Wood  and  Iron.  Appellant  then  ob- 
tained from  C.  Rowe  Sutter,  the 
owner  of  the  stock,  or,  as  he  con- 
tends, from  witness  Charles  Sutter, 
the  following  agreement,  identified 
as  defendant's  exhibit  C : 
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May  29th,  1916. 

To  Whom  It  May  Concern :  Au- 
thority is  hereby  given  by  me  to 
Charles  Sutter  to  use  certain  certifi- 
cates of  stock  in  St.  Louis  Street 
Cleaning  Company  numbered,  re- 
spectively, one  hundred  four  (104) 
for  one  hundred  thirty-nine  (139) 
shares  and  one  hundred  five  for  one 
(1)  share  as  collateral  security  to 
his  (Charles  Sutter)  certain  prom- 
issory note  of  thirty-nine  hundred 
fifty  (3,950)  dollars  and  interest  at 
6  per  cent,  issued  to  M.  J.  Hurley 
and  for  such  and  other  indebted- 
ness owing  the  said  M.  J.  Hurley 
by  Charles  Sutter. 

[Signed]     C.  Rowe  Sutter. 

Witness:    H.  M.  Morehouse. 

Prom  the  record  it  appears  that 
the  friendly  relations  of  appellant 
and  witness  Sutter  were  broken 
over  the  question  of  division  of 
profits  growing  out  of  an  enterprise 


company,  and  the 
whole  matter  reached  a  climax  in 
November,  1916,  when  appellant  de- 
manded payment  of  his  notes.  Wit- 
ness Sutter  sent  to  the  office  of  ap- 
pellant, in  the  first  instajice,  the 
sum  of  $3,950,  with  accumulated 
interest,  to  pay  the  first  note  men- 
tioned. Appellant  then  called  atten- 
tion to  the  second  note  for  $650  and 
accuibnlated  interest,  and  at  that 
time  notified  Sutter's  agent  that  he 
was  on  the  moment  of  selling  the 
collateral  to  satisfy  his  claims.  Be- 
fore another  meeting  with- Sutter's 
agent,  appellant  had  in  fact  adver- 
tised the  collateral,  and,  the  notes 
being  in  default,  he  demanded  not 
only  his  principal  and  interest,  but 
also  costs  of  advertising,  includ- 
ing 10  per  cent  attorney's  fee  stip- 
ulated in  the  note  for  $650.  In  the 
meantime  witness  Sutter  made  his 
financial  arrangements  to  pay  both 
of  the  above-mentioned  notes,  with 
interest,  penalties,  and  costs,  and 
sent  one  Max  W.  Feuerbacher,  an 
attorney  at  law  of  the  city  of  St. 
Louis,  with  the  necessary  funds  to 
meet  appellant's  demands.  In  the 
meantime  and  in  anticipation  of  the 
efforts  of  witness  Sutter  to  redeem 
said  stock,  appellant  consulted  E. 
W.  Mills  and  R.  L.  Shackleford, 
attorneys  at  law  at  Clayton,  Mis- 
souri, and  John  F.  Gamer,  an  attor- 
ney from  Quincy,  Illinois,  but  li- 
censed to  practise  in  Missouri,  as  to 
his  authority  for  holding  said  stock 
under  the  agreement  set  out  herein 
and  designated  as  defendant's  ex- 
hibits A  and  C.  It  was  the  opinion 
of  these  attorneys  that  upon  the 
facts  stated  to  them,  and  under  the 
above-quoted  agreements,  appellant 
would  be  wholly  within  his  rights  to 
hold  said  certificates  of  stock  pend- 
ing the  final  adjustment  of  his 
claims.  Messrs.  Gamer  and  Mills 
were  both  present  vnth  appellant  at 
the  time  Attomey  Feuerbacher 
came  to  make  tender  of  the  amount 
due  on  said  notes,  including  in- 
terest, penalties,  and  costs.  At- 
tomey Feuerbacher  caused  wit- 
nesses to  go  with  him  to  the  office 
of  the  appellant,  where  the  tender 
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was  to  be  made.  Present  at  this 
meeting,  therefore,  were  E.  W. 
Mills  and  John  F.  Gamer,  who  were 
with  appellant  when  Attorney  Feu- 
erbacher  came  to  his  office  with 
Walter  Feuerbacher  and  J.  Sydney 
Salkey. 

At  this  conference,  according  to 
the  testimony,  Feuerbacher  at  the 
outset  made  clear  to  appellant  that 
he  was  prepared  with  funds,  which 
he  exhibited,  to  pay  off  both  the 
notes,  with  interest,  penalties,  and 
costs,  but  that  upon  pajrment  the 
certificates  of  stock  must  be  deliv- 
ered to  him.  It  was  discovered, 
however,  that  the  amount  of  money 
brought  by  him  was  not  sufficient 
for  the  purpose,  whereupon  he 
caused  to  be  brought  into  the  con- 
ference an  additional  sum,  so  that, 
as  agent  for  witaess  Sutter,  he  ten- 
dered to  appellant  the  full  amount 
of  both  notes,  including  interest, 
penalties,  and  costs.  The  money 
was  counted  and  placed  on  appel- 
lant's desk.  Appellant  counted  it, 
foiind  it  correct,  marked  both  the 
notes  paid,  picked  up  the  money,  put 
it  in  his  safe,  and  then  handed  the 
canceled  notes  over  to  Feuerbacher. 
Immediately  Feuerbacher  threw  the 
notes  down  on  the  desk  before  ap- 
pellant and  demanded  the  certifi- 
cates of  stock  in  question,  or  the 
money  back.  Thereupon  i^pellant 
handed  to  Feuerbacher  a  typewrit- 
ten copy  of  defendant's  exhibit  C, 
accompanied  with  the  remark  that 
this  was  his  authority  for  holding 
the  stock.  Feuerbacher  at  first  re- 
fused to  read  said  copy,  but  at  the 
suggestion  of  Attorney  E.  W.  Mills 
read  it.  There  was'  considerable 
controversy  between  Feuerbacher 
and  appellant,  but  finally  Feuer- 
bacher took  the  canceled  notes,  the 
copy  of  the  instrument  marked  de- 
fendant's exhibit  C,  hereinbefore 
set  out,  and  went  out.  There  was 
testimony  that  this  was  followed  by 
litigation  in  the  civil  courts,  both 
witness  Sutter  and  C.  Rowe  Sutter 
instituting  actions  in  replevin  to  re- 
cover said  stock.  According  to  the 
record  these  actions  are  still  pend- 
ing.   It  was  in  evidence  that  at  the 


time  of  this  transaction  appellant 
had  the  certificates  of  stock  at  his 
residence  in  Webster,  subsequently 
delivering  said  stock  to  his  attorney 
John  F.  Gamer,  who,  obedient  to  a 
subpoena  therefor,  produced  said 
certificates  at  the  trial.  Other  per- 
tinent facts  will  be  mentioned  in 
the  course  of  the  opinion. 

Messrs.  Abbott,  Faiuitleroy,  CuUen, 
&  Edwards,  for  appellant : 

It  is  a  valid  defense  to  a  prosecution 
for  embezzlement  that  the  property 
was  appropriated  openly  and  under 
claim  of  right  in  good  faith,  even 
though  such  claim  is  untenable. 

15  Cyc.  508;  State  v.  Reilly,  4  Mo. 
App.  892. 

The  evidence  does  not  show  an  in- 
tent to  commit  a  crime. 

State  v.  Cunningham,  154  Mo.  178, 
55  S.  W.  282;  State  v.  Pate,  268  Mo. 
441,  188  S.  W.  139;  State  v.  Schilb, 
159  Mo.  140,  60  S.  W.  82;  State  v. 
Claybaugh,  138  Mo.  App.  364,  122  S. 
W.  319 ;  State  v.  Hellwig,  60  Mo.  App. 
486;  Shewalter  v.  Missouri  P.  R.  Co. 
84  Mo.  App.  600;  10  Am.  &  Eng.  Enc. 
Law,  2d  ed.  996. 

The  defendant  consulted  counsel 
and  was  advised  that  he  could  hold 
the  stock  certificates,  and  followed 
such  advice.  In  such  circumstances, 
he  is  not  guilty  of  embezzlement. 

Sharpe  v.  Johnston,  59  Mo.  577; 
March  v.  Vandiver,  181  Mo.  App.  286, 
168  S.  W.  824;  State  v.  Bass,  251  Mo. 
126   157  S.  W.  782. 

Messrs.  Jesse  W.  Barrett,  Attorney 
General,  and  Robert  J.  Smith,  Assist- 
ant Attorney  General,  for  the  State: 

The  third  count  of  the  indictment 
is  in  form  substantially  approved  by 
the  court. 

State  V.  Stevens,  281  Mo.  639,  220  S. 
W.  844;  State  v.  Betz,  207  Mo.  589,  106 
S.  W.  64;  State  v.  Crosawhite,  130  Mo. 
358,  51  Am.  St.  Rep.  571,  32  S.  W. 
991;  State  v.  Castleton,  255  Mo.  207, 
164  S.  W.  492. 

The  verdict  finds  defendant  "guilty 
of  embezzlement  as  a  bailee,  as 
charged  in  the  third  count  of  the  in- 
dictment." The  verdict  is  responsive 
to  the  charge,  there  was  ample  evi- 
dence to  support  the  same,  and  it  is 
sufficient. 

State  V.  Richardson,  248  Mo.  575,  44 
L.R.A.(N.S.)  307,  154  S.  W.  735;  State 
V.  Martin,  230  Mo.  692,  132  S.  W.  595; 
State  V.  Shour,  196  Mo.  222,  95  S.  W. 
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405;  State  v.  Stevens,  281  Mo.  689,  220 
S.  W.  844. 

There  was  ample  evidence  to  take 
the  case  to  the  jury. 

State  V.  Underwood,  263  Mo.  685, 
173  S.  W.  1059;  State  v.  Concelia,  250 
Mo.  425,  157  S.  W.  778;  State  v.  Ma«- 
gard,  250  Mo.  840,  157  S.  W.  354; 
State  V.  Rumfelt,  228  Mo.  451,  128  S. 
W.  737. 

Reeves,  C.,  filed  the  following 
opinion : 

1.  To  constitute  embezzlement 
there  must  be,  as  in  larceny,  a  fraud- 
ulent intent  to  deprive  the  owner  of 
his  property,  and  appropriate  the 
same.  20  C.  J.  433. 
Our  first  inquiry, 
therefore,  is  to  de- 
termine whether  or  not,  upon  the 
facts  in  this  case,  there  is  an  affirm- 
ative showing  of  fraudulent  intent, 
or  whether  such  is  a  reasonable  de- 
duction from  the  testimony.  Ap- 
pellant obtained  the  opinion  of  three 
different  attorneys  as  to  his  right  to 
hold  said  stock,  and  from  the  tes- 
timony it  appeared  that  all  the  facts 
were  before  them,  and  these  attor- 
neys all  advised  appellant  that  he 
was  clearly  within  his  rights  in 
withholding  the  stock,  even  after 
the  payment  of  the  notes,  and  that 
this  ri^ht  accrued  to  him  on  account 
of  claims  asserted  by  him  against 
witness  Sutter. 

It  appeared  that  he  acted  in  good 
faith  in  soliciting  these  opinions, 
and  that  he  detailed  all  the  facts  to 
his  attorneys.  E.  W.  Mills,  one  of 
the  attorneys  who  thus  advised  the 
appellant,  was  called  as  a  witness  on 
behalf  of  the  state  and  confirmed  his 
advice  to  appellant. 

When  witness  Sutter  sent  his  at- 
torney. Max  W.  Feuerbacher,  to  ap- 
pellant to  make  the  tender,  the  in- 
ference is  strong  that  there  was  a 
controversy  as  to  the  purposes  for 
which  the  stock  was  held,  and 
whether  or  not  such  purposes  were 
limited  to  the  security  of  the  two 
notes.  Otherwise,  why  the  tender 
and  demand  ?  Witness  Feuerbacher 
named  as  a  condition  precedent  to 
the  payment  of  the  money  that  the 
stock    certificates   be   delivered   to 


him.  Unless  there  was  a  controver- 
sy, why  make  this  proposal  ?  If  the 
stock  certificates  were  understood 
by  everybody  to  be  held  alone  as  se- 
curity on  the  two  notes,  then  it  was 
not  necessary  to  make  a  preliminary 
demand  for  the  certificates  of  stock 
as  a  condition  precedent  to  pay- 
ment, but  payment  of  the  notes 
would  have  entitled  Feuerbacher, 
as  agent  for  witness  Sutter,  as  a 
matter  of  right*  to  claim  the  stock 
certificates.  It  is  true  that  at  that 
time  appelant  made  no  demand  for 
the  payment  of  any  specific  sum  oth- 
er than  the  amount  of  the  notes,  but 
he  exhibited  to  witness  Feuerbach- 
er an  instrument  which  undoubted- 
ly conveyed  the  information  that  he 
was  holding  said  stock  as  security 
for  other  claims  against  witness 
Sutter.  There  is  no  other  inference 
from  this  record  but  that  Sutter 
and  his  agent  Feuerbacher  knew  of 
these  other  demands  when  he  made 
this  tender. 

There  was  no  showing  of  fraud- 
ulent intent  on  the  part  of  the  ap- 
pellant, nor  can  such  fraudulent  in- 
tent be  inferred  from  the  testimony. 
Unless  appellant  withheld  said  stock 
with  felonious  and 
fraudulent  intent  to  ;;'n'"n"coii«ter«i 
appropriate  it  to  j^^*  j"  *•"•*  '» 
his  .own  use,  he  is  ' 
not  guilty  of  embezzlement.  State 
V.  Britt,  278  Mo.  510,  213  S.  W.  425. 
Embezzlement  was  not  known  to 
the  common  law ;  it  is  purely  a  stat- 
utory offense,  and  as  to  such  offense, 
it  is  said :  "There  must  be  an*  evil 
intent,  though  the  statute  is  silent 
on  the  subject."  1  Bishop,  Crim. 
Law,  6th  ed.  §  345. 

In  the  case  of  State  v.  Cunning- 
ham, 154  Mo.  loc.  cit.  179,  55  S.  W. 
287,  this  court  said  that  "no  one  can 
be  convicted  of  a  felony  in  the  ab- 
sence of  an  intent  to  do  a  criminal 
act,  but  such  intent  in  case  of  em- 
bezzlement may  be  inferred  from  a 
felonious  or  fraudulent  conversion." 

If  appellant  had  had  a  fraudulent 
purpose  in  this  case,  undoubtedly 
he  would  not  have  consulted  the 
attorneys  mentioned,  including 
Judge   Mills,   called   by  the   state. 
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The  testimony  shows  that  he  was 
careful  to  act  only  within  his  rights 
and  that  he  might  not  exceed  his 
rights.  He  submitted  all  the  ques- 
tions involved  to  counsel,  procured 
thQ  presence  of  two  of  his  attorneys 
at  the  crucial  conference,  and  there 
acted  only  upon  their  advice.  He 
had  no  intent  at  all  in  the  premises, 
as  he  followed  the  advice  of  his  at- 
torneys. Appellant's  claim  against 
witness  Sutter  did  not  have  to  lie 
well  founded  in  order  to  exculpate 
him  from  fraudulent  intent;  for  it 
is  the  rule  that  "if  property  is  con- 
verted without  concealment,  and 
under  a  bona  fide  claim  of  right,  the 
conversion  is  not  embezzlement, 
however  unfounded  the  claim  may 
be."    20  C.  J.  436. 

In  this  case  the  appropriation,  if 
there  was  such  an  appropriation, 
was  made  upon  a  claim  which  three 
lawyers  had  advised  appellant  he 
would  have  a  right  to  use  as  a  basis 
for  such  appropriation.  Appellant 
committed  no  criminal  act  when  he 
acted  upon  what  he  believed  to  be 
a  meritorious  claim.  State  v.  Reil- 
ly,  4  Mo.  App.  392.  In  the  Reilly 
Case,  supra,  it  was  well  said  that  a 
conversion  is  not  punishable  unless 
done  with  intent  to  commit  a  crime, 
as  there  can  be  no  crime  without  a 
criminal  intent.  See  also  State  v. 
Pate,  268  Mo.  431,  188  S.  W.  139. 
To  the  same  effect  this  court  ruled 
in  the  case  of  Gordon  v.  Bans,  97 
Mo.  587,  loc.  cit.  609,  4  S.  W.  112, 
11  S.  W.  64,  370. 

2.  We  come  now  to  the  last  ques- 
tion involved  in  this  case,  and  that 
is  as  to  whether  there  was  in  fact 
a  conversion  by  appellant  of  said 
certificates  of  stock.  This  question 
also  must  be  ruled  in  his  favor.  Ac- 
cording to  all  of  the  testimony,  he 
held  said  certificates  urfder  the 
terms  of  the  instrument  designat- 
ed as  defendant's  exhibit  C,  and 
both  at  the  time  of  the  tender  and 
the  time  of  the  trial  it  was  shown 
conclusively  that  said  certificates  of 
stock  were  being  held  as  security 
for  the  undetermined  indebtedness 
asserted  by  appellant  against  wit- 
ness Sutter,  and  for  no  other  pur- 


pose. The  stock  had  not  been  sold 
or  pledged  by  appellant,  nor  had  it 
been  used  by  him  in  any  way  what- 
ever, except  to  retain  it  as  his  secu- 
rity for  an  obligation  of  witness 
Sutter,  and  for  which  he  believed, 
ut)on  advice  of  counsel,  that  he  had 
a  right  to  hold  it. 

The  stock  still  stood  in  the  name 
of  C.  Rowe  Sutter,  the  owner,  to 
whom  dividends  were  paid,  and  un- 
der the  law  he  was  the  only  one  who 
could  exercise  the  ownership  right 
of  voting  at  stockholders'  meetings. 
Appellant,  upon  this  record,  merely 
retained  manual  possession  of  the 
certificates  of  stock,  evincing  a  pur- 
pose to  deliver  said  certificates  of 
stock  when  his  unliquidated  claims 
against  witness  Sutter  had  been 
satisfied.  This  did 
not  contain  any  of  7„7,lrt^^l."i"fSJ 
the  elements  of  em-  r-/e^*feT- "-f 
bezzlement.  A  sim- 
ilar question  was  involved  in  the 
case  of  State  v.  Britt,  supra,  278 
Mo.  loc.  cit.  516,  213  S.  W.  425, 
where  Judge  Faris,  speaking  for 
this  court,  said:  "We  are  dealing 
with  private  property,  wherein  the 
mere  failure  to  deliver  is  not  alone 
sufficient  to  convict,  but  there  must 
be  shown  a  fraudulent  conversion 
which  amounts  to  depriving  the 
owner  of  dominion  over  his  prop- 
erty, with  the  felonious  intent  so  to 
deprive  such  owner  thereof.  State 
v.  Cunningham,  154  Mo.  161,  55  S. 
W.  282;  Robinson  v.  State,  109  Ga. 
564,  77  Am.  St.  Rep.  392,  35  S.  E. 
57;  People  v.  Hurst,  62  Mich.  276, 
28  N.  W.  838;  Fitzgerald  v.  State, 
50  N.  J.  L.  475,  14  Atl.  746.  In 
short,  we  are  saying  that  there 
must  be  some  evidence  in  the  case  of 
either  a  direct  or  a  circumstantial 
character,  to  show  when  and  how 
the  accused  ceased  to  be  a  borrow- 
er and  became  an  embezzler.  The 
chances  for  mischief,  for  that  inno- 
cent persons  may  suffer,  or  for  that 
the  criminal  law  may  be  used  as  an 
oppressive  agent  to  enforce  debat- 
able civil  rights  through  fear  of 
prosecution,  are  too  potential  to 
suffer  us  to  write  into  the  law  any 
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such  doctrine  as 
contends  for." 

In  the  case  of  State  v.  Claybaugh, 
138  Mo.  App.  360,  122  S.  W.  319, 
Judge  Johnson,  speaking  for  the 
Kansas  City  court  of  appeals,  on  a 
charge  of  larceny,  said:  "But  in 
such  cases,  as  in  all  others,  it  is  the 
provimce  of  the  court  to  pass  on  the 
question  of  whether  the  evidence 
adduced  by  the  state  has  enough 
probative  force  to  raise  an  issue  of 
fact.  If  there  is  no  substantial  evi- 
dence of  criminal  intent,  the  court 
should  Hot  send  the  case  to  the  ju- 
ry." 

And  then,  speaking  of  the  defend- 
ant in  that  case  who  had  been 
charged  with  larceny,  the  opinion 
continued :  "Everything  he  did  was 
open  and  aboveboard.  There  is  no 
room  for  any  reasonable  mind  to  in- 
fer that  he  harbored  a  criminal 
intent.     The    prosecuting   witness 


to  discard  his  civil 
remedy  and  invoke  criminal  process 
on  account  of  the  trouble  and  ex- 
pense a  civil  suit  might  cause  him. 
The  criminal  courts  are  neither  a 
collection  agency  nor  a  forum  for 
the  trial  of  mere  disputes  over  the 
ownership  of  property." 

In  this  case  the  testimony  showed 
neither  criminal  intent  nor  act  of 
conversion  or  embezzlement,  so  the 
court  erred  in  submitting  the  case 
to  the  jury. 

It  results  that  the  judgment  must 
be  reversed  and  the  defendant  dis- 
charged, and  it  is  so  ordered. 

Railey  and  White,  CC,  concur. 

Per  Curiam: 

The  foregoing  opinion  by  Reeves, 
C,  is  adopted  as  the  opinion  of  the 
court. 

All  concur. 


ANNOTATION. 

Larceny  or  embezxiement  ar  affected  by  purpoae  to  take  or  retain  property 
in  payment  of  or  as  security  for  a  claim. 


This  annotation  is  intended  to  sup- 
plement the  annotation  covering  the 
same  subject  found  in  13  A.L.R.,  at 
page  142. 

The  reported  case  (State  v.  Hur- 
ley, ante,  297),  in  holding  that  one 
who,  without  fraudulent  intent,  holds 
the  property  of  another  as  security 
for  claims  bona  fide  asserted  to  be 
owing  by  the  owner  of  such  property, 
is  not  guilty  of  embezzlement,  has, 
as  will  be  seen,  the  support  of  the 
authorities  collected  in  the  earlier 
notes. 

Aside  from  State  v.  Hubley,  but  one 
reported  case  has  been  found,  since 
the  earlier  annotation,  that  has  con- 
sidered  the    question. 

In  Ex  parte  Bayles  (1920)  —  Cal. 
App.  — ,  190  Pac.  1034,  a  landlord 
who  retained  property  of  his  tenant 
of  the  value  of  $2Z5  as  security  for 


a  charge  of  $3  for  cleaning  the 
apartment  vacated  by  the  tenant,  was 
held  not  guilty  of  grand  larceny, 
since  by  agreement  between  the  land- 
lord and  tenant  the  latter  had  agreed 
that  the  landlord  should  have  a  lien 
upon  his  property  for,  inter  alia,  any 
charge  for  cleaning  the  apartment 
upon  its  being  vacated.  And  this 
was  held  to  be  so  even  though  the 
landlord  may  have  been  wrong  as 
regards  his  claim  that  the  apartment 
was  left  in  an  unclean  condition, 
since  the  felonious  intent  necessary 
to  the  statutory  crime  of  larceny  was 
lacking,  and  any  damages  which  the 
tenant  may  have  suffered  in  the  re- 
tention of  his  property  could  be  re- 
covered in  a  civil  action  brought  to 
try  the  issue  as  to  whether  or  not 
the  apartment  was  left  in  an  unclean 
condition.  J.  H.  B. 
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WILLIAM  E.  CLARK 

V. 

J.  B.  NASH,  County  Court  Clerk. 


GREENE  R.  LYONS 

V. 

SAME. 

Kentuclcy  Court  of  Appeals  —  If ovetrtlter  1,  1021, 

(192  Ky.  594,  234  S.  W.  1.) 

Constitutional  law  —  validity  of  Absent  Voters  Law. 

1.  No  provision  for  absent  voting  can  be  made  when  the  Constitution 
provides  that  all  elections  shall  be  by  secret  official  ballot  furnished  by 
public  authorities  to  the  voters  at  the  polls,  and  marked  by  the  voters  in 
private  at  the  polls,  and  then  and  there  deposited. 

[See  note  on  this  question  beginning  on  page  308.] 

—  registry  by  maiL  official  ballot  of  the  name  of  an  inde- 

2.  In  the  absence  of  constitutional      pendent  candidate  nominated  by  peti- 
prohibition,  voters  may  be  permitted 
to  register  by  mail. 

—  requisite  for  nomination  by  peti- 
tion. 

3.  To  justify  the  placing  upon  an 


tion  the  requirement  of  the  statute  as 
to  statement  of  his  name,  his  qualifica- 
tions, and  the  desire  of  the  petitioners 
to  vote  for  him,  must  be  substantially 
complied  with. 

[See  9  R.  C.  K  1080,  1081.] 


On  demurrer  by  defendant  to  petitions  and  motions  by  plaintiflfp  for 
mandatory  injunctions  against  defendant  to  require  him  in  his  official 
capacity  to  prepare  and  cause  to  be  printed  a  separate  municipal  ballot 
independent  of  that  to  be  used  in  the  general  election.  Demurrer  sustained 
and  motions  overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Morris  &  Jones  for  defend-  not  unconstitutional,  then  absent  vot- 
ers are  not  entitled  to  vote  in  munici- 
pal elections,  and  there  should  be  sep- 
arate ballots  for  candidates  for 
municipal  officers  from  those  ballots 
to  be  used  for  candidates  for  district 
and  county  officers. 

Wood  V.  Deatherage,  supra;  Rice  v. 
Mountz,  123  Ky.  594,  96  S.  W.  887. 

Sampson,  J.,  delivered  the  opin- 
ion of  the  court: 

The  two  above-styled  causes 
came  together  before  me,  a  judge 
of  the  Kentucky  court  of  appeals, 
on  motions  for  mandatory  injunc- 
tions against  J.  B.  Nash,  clerk  of 
the  Franklin  county  court,  to  re- 
quire him  in  his  official  capacity  to 
prepare  and  cause  to  be  printed  a 
ballot  for  the  municipal  election  to 
be  held  in  the  city  of  Frankfort, 


ant. 

Mr.  William  L.  Wallace,  for  plain- 
tiffs: 

William  E.  Clark  had  legal  capacity 
to  make  application  and  motion  for  re- 
lief therein  sought. 

Bennett  v.  Richards,  —  Ky.  — ,  83 
S.  W.  154;  Denny  v.  Bosworth,  113  Ky. 
785,  68  S.  W.  1078;  Conwell  v.  San- 
didge,  8  Dana,  277;  People  ex  rel.  New 
York  V.  Woodruff,  166  N.  Y.  453,  60  N. 
E.  28. 

Chapter  37  of  the  1918  Acts  of  Ken- 
tucky general  assembly,  commonly 
known  as  the  Absent  Voters  Act,  is 
constitutional. 

French  v.  Teschemaker,  24  Cal.  518; 
Chance  v.  Marion  County,  64  111.  66; 
8  Cyc.  729;  Nail  v.  Tinsley,  107  Ky. 
441,  54  S.  W.  187;  Wood  v.  Deatherajre, 
185  Ky.  418,  215  S.  W.  198. 

If  the  Absent  Voters  Act  of  1918  is 
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separate,  independent  of,  and  dis- 
tinct from  the  ballot  prepared  and 
to  be  printed  and  used  in  the  gen- 
eral election  held  in  the  county  of 
Franklin,  which  includes  the  city 
of  Frankfort,  at  which  latter  elec- 
tion candidates  for  state  senator, 
circuit  judge,  commonwealth's  at- 
torney, and  the  various  county  of- 
ficers are  to  be  elected,  and  to  cause 
the  name  of  the  plaintiff  William 
F.  Clark  to  be  printed  on  said  sepa- 
rate municipal  ballot  as  an  inde- 
pendent candidate  for  the  office  of 
police  judge  of  the  city  of  Frank- 
fort under  a  designated  device,  and 
to  cause  to  be  printed  the  name  of 
the  other  plaintiff,  Greene  R.  Lyons, 
upon  said  separate  municipal  ballot 
as  the  Republican  nominee  and  can- 
didate for  mayor  of  the  city  of 
Frankfort  under  the^regular  Re- 
publican device.  It  is  alleged  in  the 
respective  petitions  of  the  plaintiffs 
Clark  and  Lyons  (separate  actions) 
that  the  defendant  J.  B.  Nash,  as 
clerk  of  the  Franklin  county  court, 
whose  duty  it  is  to  prepare  and 
cause  to  be  printed  the  ballots  for. 
the  regular  November  election, 
1921,  is  threatening  to  and  will, 
unless  restrained  by  this  court,  pre- 
pare, print,  and  furnish  a  joint 
ballot  to  be  used  both  in  the  munic- 
ipal election  in  the  city  of  Frank- 
fort and  in  the  county  and  dis- 
trict election  outside  of  the  city 
of  Frankfort,  and  covering  the  en- 
tire county  of  Franklin,  and  that 
under  the  act  of  the  legislature  of 
1918,  known  as  the  "Absent  Voters 
Law"  (Laws  1918,  p.  106),  no  per- 
son can  vote  in  a  municipal  election 
under  swd  "Absent  Voters  Law," 
but  must  appear  at  the  polls  in  per- 
son to  reaeive,  mark,  and  cast  his 
ballot,  but  that  absent  voters  may 
legally,  by  complying  with  the  said 
act,  both  register  and  vote  in  all 
general  elections  held  for  the  elec- 
tion of  county  and  district  officers, 
and  if  the  clerk  is  allowed  to  and 
does  prepare  'and  distribute  a  joint 
ballot  for  both  the  municipal  and 
county  elections,  many  persons  who 
are  temporarily  absent  from  the 
county  of  Franklin,  but  who  reside 
19  A.L.R.— 20. 
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in  the  city  of  Frankfort,  will  re- 
ceive ballots  on  which  are  printed 
all  of  the  several  candidates'  names, 
including  those  for  district,  county, 
and  municipal  offices,  and  such  ab- 
sent voters  will  be  given  an  oppor- 
tunity to  and  will  mark  and  vote 
such  ballots  in  the  municipal  elec- 
tion in  which  such  absent  voters 
have  no  right  to  participate  and  are 
not  legal  voters. 

Defendant  Nash  filed  both  a  spe- 
cial and  general  demurrer  to  each  of 
the  petitions,  and  it  is  his  conten- 
tion; (1)  That  the  Absent  Voters 
Law    is    wholly    unconstitutional; 

(2)  section  20  of  the  act  is  void  and 
unconstitutional  because  it  deprives 
voters  having  all  constitutional 
rights  to  vote  for  municipal  officers 
of  the  right  to  have  counted  such 
ballots  as  are  cast  by  al^ent  voters ; 

(3)  the  petition  and  application  of 
Clark  to  have  his  name  placed  on 
the  ballot  does  not*  conform  to  the 
requirements  of  the  statute,  and  is 
insufficient.  The  so-called  Absent 
Voters  Law  says:  "The  provisions 
of  this  act  shall  not  apply  to  elec- 
tions for  municipal  officers,  mem- 
bers of  school  boards,  or  trustees 
of  common  schools." 

Plainly,  by  the  terms  of  the  stat- 
ute an  absent  voter  cannot  partici- 
pate in  a  municipal  election.  This 
being  true,  there  is  no  warrant  in 
law  for  furnishing  an  absent  voter 
with  a  municipal  ticket,  for  he  can- 
not vote  it.  He  would  be  furnished 
a  ballot  which  he  is  forbidden  by 
law  to  cast.  Reasoning  thus,  the 
plaintiffs  Clark  and  Lyon  reached 
the  reasonable  conclusion  that  sepa- 
rate ballots  were  not  only  proper 
and  expedient,  but  legally  imper- 
ative. To  test  this  question  these 
actions  were  commenced.  Defend- 
ant Nash  insists  that  the  entire  Ab- 
sent Voters  Act  is  unconstitutional 
and  void  because  it  contravenes  aa 
express  provision  of  our  funda- 
mental law. 

Our  Constitution  provides  (§ 
147)  for  the  holding  of  elections, 
and  empowers  the  general  assembly 
to  pass  laws  for  the  government  of 
elections.     The  same  section  conr. 
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tains  this  vital  and  unambiguous 
provision:  "All  elections  by  the. 
people  shall  be  by  secret  official 
ballot,  furnished  by  public  author- 
ity to  the  voters  at  the  polls,  and 
marked  by  each  voter  in  private  at 
the  polls,  and  then  and  there  de- 
posited." 

This  clear  and  unmistakable  pro- 
vision of  the  Constitution  of  Ken- 
tucky was  not  made  by  the  legis- 
lature or  by  judicial  unction,  but 
by  the  people  themselves,  voting 
upon  the  question.  It  is,  therefore, 
the  supreme  law  of  the  state  upon 
the  subject.  Manifestly  a  ballot 
cannot  be  "furnished  by  public  au- 
thority to  the  voter  at  the  polls"  if 
mailed  to  him  at  some  address 
outside  of  the  county  where  the 
election  is  being  held,  nor  can  a  bal- 
lot be  "marked"  by  each  voter  in 
"private  at  the  polls"  if  his  ballot 
is  received  by  him  in  a  foreign  state 
and  there  marked  and  mailed  back 
to  the  clerk  as  provided  by  the  Ab- 
sent Voters  Law,  nor  can  such  bal- 
lot»  when  so  marked  by  the  voter, 
be  "then  and  there  deposited"  in 
the  ballot  box,  unless  we  give  to 
this  plain  provision  of  our  Consti- 
tution a  strained,  unnatural,  or 
fanciful  construction  never  intended 
by  its  framers  or  the  people.  Our 
lawmaking  body  overlooked  this 
provision  of  the  Constitution  when 
it  undertook  to  and  did  pass  the  Ab- 
sent Voters  Law.  It  was  in  the 
nature  of  an  emergency  act.  The 
great  World  War  was  on,  and 
thousands  of  our  boys  were  at  the 
front  performing  a  patriotic  and  a 
sacred  duty  to  the  state  and  nation ; 
and  it  was  not  only  thought  wise, 
but  nothing  more  than  simple  jus- 
tice, that  these  defenders  of  the  flag 
who  were  forced  to  remain  at  the 
front  in  defense  of  civilization 
should  have  a  voice  in  the  conduct 
of  political  affairs  at  home.  The 
framers  of  the  Constitution  and  the 
people  who  voted  to  make  it  the  su- 
preme law  of  our  commonwealth  in 
the  year  1891  (thirty  years  ago)  did 
not  dream  of  a  world  war  requiring 
the  sending  of  soldiers  to  Europe, 
visualize  the  needs  of  the  country 


in  such  peril,  or  think  of  the  in- 
justice which  would  result  from  de- 
priving those  who  sustained  the 
government  of  a  right  to  partici- 
pate in  its  conduct.  Had  the  con- 
stitutional convention  visualized 
such  emergency,  no  doubt  the  iron- 
clad provision  of  the  Constitution 
noted  above,  requiring  a  voter  to  re- 
ceive his  ballot  at  the  polls  and  then 
and  there  mark  and  deposit  it,  would 
have  been  modified  or  omitted  al- 
together from  our  fundamental 
law.  There  is  now,  however,  no 
such  call  or  emergency  as  existed 
at  the  passage  of  the  act,  or  as 
would  justify  this  court,  if  we  were 
inclined  to  do  so,  in  disregarding 
the  plain  and  literal  meaning  of 
the  constitutional  provision,  or  in 
giving  to  the  quoted  section  a  con- 
struction whieh  its  framers  and  the 
whole  people  clearly  did  not  intend 
it  to  have.  It  there-  ^ 
fore  follows  that  fa"^l*viud?ry"of 
the  Absent  Voters  ti^.^*  ^"**"' 
Law  enacted  in  1918 
must  be  held  void,  for  it  must  yield 
to  the  constitutional  provision. 

It  is  to  be  regretted  that  so  con- 
venient, useful,  and  popular  legis- 
lation should  be  found  in  conflict 
with  our  basic  law.  The  only  rem- 
edy is  an  amendment  to  the  Con- 
stitution, which  the  people  can  have, 
if  they  wish,  allowing  the  passage 
of  an  absent  voters  act.  Other 
states  having  laws  allowing  absent 
voters  to  participate  in  elections 
have  no  such  constitutional  pro- 
vision to  annul  it. 

As  the  Constitution  does  not  re- 
quire one  to  be  at  the  polls  in  order 
to  register  as  a  voter,  what  has 
been     said     above 
does  not  render  in-  ^a*f.*"*"^  ""^ 
valid  that  part  of 
the   Absent   Voters   Act   allowing 
persons  absent  from  their  voting 
places  to  register  by  mail  as  pro- 
vided therein. 

To  his  petition  in  equity  plaintiff 
Clark  attached  as  an  Exhibit  a  copy 
of  the  petition,  which  he  filed  with 
the  clerk  of  the  Franklin  county 
court,  asking  that  his  name  be 
placed  upon  the  ballots  as  an  in- 
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•dependent  candidate,  which  latter 
petition  reads  as  follows : 

■"To  J.  B.  Nash,  County  Court  Clerk 
in  and  for  Franklin  County, 
Kentucky. 

"We,  the  undersigned,  being 
more  ttian  twenty  in  number,  citi- 
zens and  residents  of  the  city  of 
Frankfort,  Franklin  county,  Ken- 
tucky, and  whose  postoffice  address 
and  residence  is  set  opposite  our 
respective  names  herewith,  hereby 
petition  you  as  county  court  clerk 
of  Franklin  county,  Kentucky,  to 
be  caused  to  be  printed  upon  the 
official  ballot  for  the  city  of  Frank- 
fort, Franklin  county,  Kentucky,  at 
the  regular  November  election,  to 
wit,  November  8,  1921,  the  name  of 
William  E.  Clark  as  a  candidate 
for  the  office  of  police  judge  in  and 
for  said  city,  and  we  respectively 
represent  and  certify  as  follows: 
That  each  of  the  undersigned  peti- 
tioners and  subscribers  is  an  elec- 
tor in  and  for  the  city  of  Frankfort, 
Frahklin  county,  Kentucky;  that 
the  residence  and  postoffice  address 
•of  each  petitioner  is  designated  on 
the  same  line  with  and  opposite  to 
his  or  her  signature  to  this  peti- 
tion ;  that  each  of  the  undersigned 
petitioners  and  subscribers  desires 
to  and  is  legally  qualified  to  vote 
for  the  said  William  E.  Clark  as  a 
•candidate  for  the  office  of  police 
judge  of  Frankfort,  Franklin  coun- 
ty, Kentucky.  The  undersigned 
petitioners  and  subscribers  desig- 
nated 'Independent'  as  the  name  of 
the  party,  and  'independence'  as  the 
title  of  the  principle  which  the  said 
William  E.  Clark  as  such  candi- 
date represents,  and  they  further 
designate  the  picture  of  a  star  as 
the  figure  or  device  by  which  he 
shall  be  designated  on  the  ballot." 

This  petition  is  properly  signed 
by  twenty-nine  voters,  giving  their 
addresses,  which  is  more  than  re- 
•quired  by  the  statute.  It  is,  how- 
ever, insisted  by  the  defendant  Nash 
that  the  petition  of  plaintiff  Clark 
to  have  his  name  printed  upon  the 
official  ballot  as  a  candidate  to  be 
voted  for  at  the  November  election 
•does  not  conform  to  the  require- 
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ments  of  the  statute,  and  is  alto- 
gether insufficient.  By  §  1453,  Ky. 
Statutes,  it  is  provided  that  the 
county  court  clerk  of  each  county 
shall  cause  to  be  printed  on  the  re- 
spective ballots  the  names  of  the 
candidates  nominated  by  conven- 
tions and  primaries,  and  also  such 
candidates  as  apply  by  petition.  It 
sets  out  the  number  of  petitioners 
who  must  sign  the  petition  of  a 
candidate  in  order  to  have  his  name 
placed  on  the  ballot  for  a  state,  dis- 
trict, county,  or  municipal  office. 
The  statute,  then,  among  other 
things,  says:  "Such  petition  shall 
state  the  name  and  residence  of 
each  of  such  candidates;  that  he 
is  legally  qualified  to  hold  such  of- 
fice; that  the  subscribers  desire, 
and  are  legally  qualified,  to  Tote 
for  such  candidate ;  and  shall  desig- 
nate a  brief  name  or  title  of  the 
party  or  principle  which  said  can- 
didate represents,  together  with 
any  simple  figure  or  device  by  which 
they  shall  be  designated  on  the  bal- 
lot." 

From  a  reading  of  the  statute 
it  will  be  observed  that  the  peti- 
tion of  a  candidate  to  have  his  name 
placed  upon  the  ballot  to  be  voted 
for  at  the  election  must  state: 
First,  the  name  of  the  candidate; 
second,  that  he  is  legally  qualified 
to  hold  such  office,  or  state  facts 
which  will  manifest  such  qualifi- 
cations; third,  that  the  subscribers 
or  petitioners  desire  and  are  legally 
qualified  to  vote  for  such  candidate. 
All  these,  and  perhaps  other  re- 
quirements, are  mandatx)ry, — not 
directory.  They  are  of  the  essence 
of  the  petition,  and  are  necessary 
to  give  to  the  clerk,  a  ministerial 
officer,  the  necessary  information 
to  justify  him  in  placing  the  name 
of  such  petitioner  on  the  ballots. 
While  no  set  form  or  specific  words 
are  required  to  constitute  a  good 
petition,  these  three  _,,,„„«,  ,„, 
requirements  must  nonunation  by 
be  reasonably  met  »•*"»»»• 
by  a  substantial  compliance  with  the 
statute. 

The  voters  who  signed  the  peti- 
tion of  plaintiff  Clark  stated  the 
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name  of  the  candidate  which  they 
proposed,  but  they  did  not  declare 
him  qualified  to  hold  the  office  of 
police  judge  of  the  city  of  Frank- 
fort, nor  state  facts  which  show 
such  qualifications  by  averring  his 
residence,  age,  etc.  So  far  as  the 
petition  shows,  Clark  may  reside 
in  a  foreign  state,  and  may  be  less 
than  twenty-one  years  of  age.  His 
petition  was,  therefore,  not  suffi- 
cient to  entitle  him  to  the  relief 
which  he  seeks  in  this  action.  An 
averment  in  the  language  of  the 
statute  that  the  proposed  candidate 
is  possessed  of  the  requisite  quali- 
fications to  hold  the  office  for  which 
he  is  proposed,  or  an  averment  of 


facts  which  shows  his  qualification 
a^ording  to  the  statute,  sufficient. 
The  general  demurrer  to  the 
petition  in  each  case  must  be  sus- 
tained. It  follows  that  both  the 
motion  of  Clark  and  Lyons  for  a 
mandatory  injunction  to  compel  the 
defendant  Nash,  clerk  of  the  Frank- 
lin County  Court,  to  have  prepared 
and  printed  a  separate  municipal 
ballot  is  overruled. 

Chief  Justice  Hurt  and  Judges 
Thomas,  Clark,  Settle,  and  Clay  sat 

with  me  in  the  consideration  of 
these  motions,  and  concur  in  the  con- 
clusion expressed  above.  Judge 
Quin  was  absent  from  the  city. 


ANNOTATION. 
Elections:  validity,  conatmction,  and  effect  of  Absentee  Voters  Law. 


This  note  is  a  continuation  of  the 
one  upon  the  same  subject  set  out  in 
14  A.L.R.  1256. 

Search  has  disclosed  no  cases  upon 
this  subject  since  the  earlier  note, 
except  the  reported  case  (Clabk  t. 
Nash,  ante,  304),  which  holds  un- 
constitutional the  Kentucky  Absentee 
Voters  Law  of  1918,  because  it  vio- 
lates the  state  constitutional  provi- 
sions designed  to  guard  secrecy  in 
voting;  and  the  case  of  Robertson  v. 
Jackson  (1922)  —  N.  C.  — ,  110  S.  E. 
593,  which  holds  that  persons  unable 
to  go  to  the  polls  because  of  sickness 


or  press  of  work,  but  in  the  county  on 
election  day,  cannot  cast  their  ballots 
as  absentee  voters  under  a  statute  per- 
mitting any  elector  who  may  be  absent 
from  the  county  in  which  he  is  en- 
titled to  vote  to  register  and  vote  by 
mail. 

It  will  be  observed  the  court  in  the 
reported  case  sustains  the  provision 
allowing  persons  absent  from  their 
voting  place  to  register  by  mail,  upon 
the  ground  that  the  state  Constitution 
does  not  require  one  to  %e  at  the  polls 
in  order  to  register  as  a  voter.    " 

G.  V.  L 


LOUIS  P.  HAIGHT,  Appt., 

v. 
FRANK  M.  SMITH  et  al. 

Sichigan  Supreme  Court  — January  8,  1014. 
(178  Mich,  392,  144  N.  W.  830.) 

Corporation  —  insolvency  —  transfer  of  property  —  fraud. 

A  deed  by  an  insolvent  corporation  for  full  consideration  which  is  used 
in  paying  creditors  is  not  fraudulent,  although  the  proceeds  are  distributed 
among  certain  preferred  creditors,  since  the  corporation  assets  are  not 
a  trust  fund  for  all  creditors  until  steps  are  taken  to  wind  up  the  cor- 
poration. 

[See  note  on  this  question  beginning  on  page  320.] 
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Appeal  by  complainant  from  a  decree  of  the  Circuit  Court  for  Mus- 
ke£ron  County  (Sullivan,  J.)  dismissing  a  bill  filed  to  set  aside  a  deed. 
Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  William  Carpenter,  for  appel- 
lant: 

Where  the  court  is  satisfied'  from, 
the  testimony  that  there  was  an  ac- 
tual intent  on  the  part  of  the  seller 
to  hinder,  delay,  or  defraud  creditors, 
the  conveyance  will  be  set  aside,  pro- 
vided the  purchaser  had  knowledge  of 
the  intent  or  had  notice  of  conditions 
sufficient  to  put  an  ordinarily  reason- 
able man  on  inquiry,  or  where  the  con- 
veyance was  voluntary,  or  the  consid- 
eration inadequate. 

Schaible  v.  Ardner,  98  Mich.  70,  56 
N.  W.  1105;  Wood  v.  Eldredge,  147 
Mich.  554,  111  N.  W.  168;  Gumberg  v. 
Treusch,  110  Mich.  451,  68  N.  W.  236; 
Scandinavian  Sveas  Benev.  Soc.  v. 
Lindquist,  183  Mich.  91,  94  N.  W.  592; 
Morley  Bros.  v.  Stringer,  133  Mich. 
690,  95  N.  W.  978;  Allen  v.  French, 
180  Mass.  487,  62  N.  E.  987;  Tapscott 
v.  Lyon,  103  Cal.  297,  87  Pac.  225; 
North  V.  House,  6  Nat.  Bankr.  Reg. 
365,  Fed.  Cas.  No.  10,310;  Manhard 
Hardware  Co.  v.  Rothschild,  iSl  Mich. 
657.  80  N.  W.  707;  Hanna  v.  Hurley, 
162  Mich.  601,  127  N.  W.  710;  Preston 
Nat.  Bank  v.  Pierson,  112  Mich.  435, 
70  N.  W.  1013;  Noble  v.  Laidlaw,  136 
Mich.  680,  100  N.  W.  179;  Ryan  v. 
Meyer,  108  Mich.  638,  66  N.  W.  667; 
Smead  v.  Rogers,  120  Mich.  441,  79  N. 
W.  638;  Re  Pease,  129  Fed.  446. 

Messrs.  Charles  V.  Hilding  and 
Charles  A.  Watt,  for  appellees: 

The  only  course  that  the  trustee 
could  legally  pursue  was  to  bring  a 
suit  himself  in  a  court  of  competent 
jurisdiction  against  Mr.  Smith  as  an 
adverse  claimant  to  set  aside  the  deed 
in  question,  and  the  bankruptcy  court 
had  no  jurisdiction  to  dispose  of  the 
interest  of  the  trustee  in  said  real  es- 
tate, if  any,  in  a  summary  and  ex  parte 
proceeding. 

2  Loveland,  Bankr.  4th  ed.  pp.  1057, 
1058;  Belding-Hall  Mfg.  Co.  v.  Mercer 
&  F,  Lumber  Co.  99  C.  C.  A.  123,  175 
Fed.  335 ;  Lewis  v.  First  Nat.  Bank,  46 
Or.  182,  78  Pac.  990;  Morgan  v.  Ab- 
bott, 148  Mass.  507,  20  N.  E.  165;  Allen 
V.  Montgomery,  48  Miss.  101;  McMas- 
ter  V.  Campbell,  41  Mich.  513,  2  N.  W. 
836;  Brush  v.  Sweet,  38  Mich.  574. 

The  complainant  cannot  maintain  a 
suit  like  the  present,  if  he  is  attempt- 
ing to  do  so  under  the  sale  to  him  of 
the  interest  in  the  real  estate. 


Cranson  v.  Smith,  47  Mich.  189,  10 
N.  W.  194;  Belcher  v.  Curtis,  119  Mich. 
6,  75  Am.  St.  Rep.  376,  77  N.  W.  310; 
Messmore  v.  Huggard,  46  Mich.  558,  9 
N.  W.  853 ;  Jones  v.  Green,  1  Wall.  330, 
17  L.  ed.  553;  Partee  v.  Mathews,  53 
Miss.  140;  Fleming  v.  Grafton,  64 
Miss.  79. 

Stone,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  of  complaint  in  this  case 
was  filed  to  set  aside  a  conveyance 
from  the  Ross  Manufacturing  Com- 
pany, made  on  the  7th  day  of  Jan- 
uary, 1911,  to  the  defendant  Frank 
M.  Smith,  of  lot  2  of  block  558  of 
the  revised  plat  of  the  city  of 
Muskegon.  At  the  time  the  con- 
veyance was  made  and  delivered 
the  complainant  had  a  judgment 
against  the  company  for  damages 
and  costs,  amounting  to  upwards  of 
$3,750,  and  other  judgments  had 
been  entered  against  the  company, 
and  it  was  financially  in  an  embar- 
rassed condition.  The  defendant 
George  R.  Ross  had  been  the  prin- 
cipal stockholder  of  the  company, 
and  its  president  and  business  man- 
ager since  its  incorporation,  in 
1908.  The  complainant  claims  that 
the  deed  above  mentioned  was  made 
at  the  instigation  of  defendant  Ross 
to  defendant  Smith  without  any 
consideration,  for  the  purpose  of 
hindering,  delaying,  and  defrauding 
the  creditors  of  the  said  company, 
and  is  therefore  null  and  void  as  to 
them.  The  answer  denies  all  fraud, 
claims  a  fair  consideration  was  paid 
for  the  deed,  and  that  the  considera- 
tion paid,  which  was  $1,000,  was 
used  to  pay  the  then-existing  debts 
of  the  corporation,  and  it  denies 
that  the  conveyance  was  intended  to 
defraud,  hinder,  or  delay  creditors. 
The  deed  was  made  in  pursuance  of 
the  following  proceedings  of  the 
board  of  directors  of  the  Ross 
Manufacturing  Company,  to  wit: 

Minutes  of  a  special  meeting  of 
the  board  of  directors  of  the  Ross 
Manufacturing   Company,   held   at 
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the  office  of  said  corporation  on  the 
7th  day  of  January,  1911,  at  8 
A.  M.  A  majority  of  the  directors 
of  the  corporation  were  present  at 
said  meeting  and  expressly  waived 
notice  of  the  time,  place,  and  object 
of  the  meeting.  The  question  as  to 
the  expediency  and  advisabili^  of 
selling  the  manufacturing  establish- 
ment, buildings,  stock,  lumber, 
notes,  accounts  receivable,  and  such 
other  property  as  the  company  may 
have  that  will  enable  them  to  pay 
their  present  indebtedness,  was  dis- 
cussed aiid  fully  considered.  And 
on  motion  duly  considered  was 
unanimously  carried,  the  following 
resolution  was  adopted:  Resolved: 
That  George  R.  Ross,  president,  and 
Alta  V.  Ross-Hoover,  secretary,  of 
the  corporation,  be  and  they  are 
hereby  authorized,  empowered,  and 
directed  to  execute  in  the  name  of 
and  for  and  in  behalf  of  tiie  corpo- 
ration, a  deed,  bill  of  sale,  and  such 
other  papers  as  shall  be  necessary 
to  convey  title  of  as  mudi  of  their 
property  as  shall  be  necessary  to 
meet  the  outstanding  accounts  and 
judgments  against  the  corporation 
upon  such  terms  and  conditions  as 
will  be  to  the  best  advantage  of 
said  corporation.  And  provided 
that  George  R.  Ross,  president,  and 
Alta  V.  Ross-Hoover, -secretary,  be 
and  they  are  hereby  further  author- 
ized, empowered,  and  directed,  ei- 
ther jointly  or  severally,  to  execute 
in  the  name  of  and  for  and  in  behalf 
of  the  corporation  any  documents 
necessary,  expedient,  and  proper  to 
carry  into  effect  the  objects  and 
purposes  of  the  said  sale.  No  fur- 
ther business  being  presented  at 
said  meeting,  the  same  was  duly  ad- 
journed. 

George  R.  Ross,  President. 

Attest:      Alta   V.    Ross-Hoover, 

Secretary. 

We,  the  undersigned,  constituting 
the  majority  of  the  directors  of  the 
said  Ross  Manufacturing  Company, 
do  hereby  certify  that  the  foregoing 
minutes  of  a  special  meeting  of  the 
board  of  directors  of  said  Ross 
Manufacturing  Company,  held  at 
the  time  and  place  therein  named 


are  true  and  correct;  and  that  we, 
and  each  of  us,  do  hereby  ratify  and 
confirm  the  business  transacted  at 
said  meeting. 

George  R.  Ross, 

Alta  V.  Ross-Hoover, 

Henry  L.  Palmer, 

Directors. 
[Seal  of  the  company.] 

Pursuant  to  that  action  the  deed 
was  made  and  delivered  to  the  de- 
fendant Smith  for  the  consideration 
of  $1,000,  paid  by  him  in  cash  to 
the  president  of  the  company,  the 
premises  conveyed  being  subject  to 
a  certain  valid  mortgage  for  $2,000, 
theretofore  given  to  one  Mary  Shaw 
Atwood.  The  deed  was  immediately 
placed  on  record.  The  evidence 
tends  to  show  the  embarrassed  con- 
dition of  the  company  as  above  stat- 
ed. 

The  defendant  Smith  is  a  brother- 
in-law  of  defendant  Ross.  The  tes- 
timony of  defendant  Smith  tends  to 
show  that  he  was  visited  by  defend- 
ant Ross,  who  informed  him  that 
the  manufacturing  company  needed 
some  help,  and  he  wanted  to  raise 
some  money  to  pay  the  debts  of  the 
company,  and  asked  defendant 
Smith  to  help  him.  His  testimony 
tended  to  show  that  the  property 
was  worth  not  to  exceed  $3,000,  in- 
cluding the  encumbrance.  They 
also  had,  at  the  same  time,  a  cer- 
tain other  deal  with  reference  to  the 
sale  of  the  personal  property  of  the 
company,  the  consideration  for  the 
latter  sale  being  $1,000,  which  prop- 
erty was  later  sold  back  by  the  de- 
fendant Smith  to  defendant  Ross, 
and  the  $1,000  returned  to  defend- 
ant Smith. 

The  evidence  of  defendant  Ross 
tends  to  show  that  the  company  had 
been  much  annoyed  by  suits  and 
garnishments,  and,  desiring  to  raise 
some  money  with  which  to  settle  the 
claims  against  the  company,  the  ne- 
gotiations were  entered  into  with 
defendant  Smith.  There  is  no 
doubt  that  both  defendants  Smith 
and  Ross  at  this  time  knew  that  the 
company  was  embarrassed  in  its  fi- 
nances,  and  that  defendant  Ross, 
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acting  for  the  company,  was  endeav- 
oring to  raise  some  money  to  pay 
off  its  floating  indebtedness,  and 
eventually  to  adjust  a  settlement 
with  all  of  its  creditors. 

An  examination  of  the  record  sat- 
isfies us  that  $3,000  was  a  fair  val- 
uation for  the  real  estate  in  ques- 
tion. In  fact,  the  trustee  in  bank- 
ruptcy, later  appointed,  testified 
that,  including  the  boiler  and  engine 
with  the  building,  he  did  not  consid- 
er the  property  worth  to  exceed 
$2,000  without  the  mortgage,  and 
that,  in  his  judgment,  defendant 
Smith  gave  all  tiiat  the  property 
was  worth,  taken  subject  to  the 
mortgage. 

By  reason  of  the  garnishment  by 
another  creditor  of  some  moneys 
due  the  company  in  the  state  of  New 
York,  the  condition  of  the  company 
was  brought  to  a  crisis,  and  on  the 
3d  day  of  February,  1911,  the  com- 
pany, on  its  own  petition,  was  ad- 
judged a  bankrupt,  and  one  Charles 
E.  Moore  was  appointed  its  trustee 
in  bankruptcy.  On  the  12th  day  of 
January,  1912,  the  trustee  conveyed 
to  the  complainant  all  the  assets 
then  remaining  of  the  Ross  Manu- 
facturing Company,  for  which  the 
trustee  was  paid  a  very  inconsid- 
erable sum;  and  the  claim  is  made 
here  by  the  complainant  that,  the 
trustee  having,  under  the  Bankrupt- 
cy Law,  the  right  to  institute  pro- 
ceedings to  set  aside  the  conveyance 
of  the  real  estate  made  to  defendant 
Smith,  he,  the  complainant,  by  vir- 
tue of  the  assignment  of  the  assets 
of  the  bankrupt  company  to  him, 
had  the  same  right,  and  the  suit  was 
brought  for  that  purpose. 

The  trial  court  found  ip  its  opin- 
ion the  following  facts  as  to  the  val- 
ue of  the  property,  which  appears  in 
the  record:  "It  may  be  said  that 
while  the  proof  is  not  as  clear  and 
definite  as  it  might  be,  it  sufficient- 
ly appears  that  for  the  real  estate 
Mr.  Smith  paid  $1,000  in  cash ;  that 
there  was  a  $2,000  mortgage  there- 
on that  was  assumed  by  him.  The 
proof  is  quite  clear  that  $3,000  was 
a  fair  market  value  for  the  land, 
and,  equally  so,  that  the  greater 
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part  at  least  of  this  $1,000  cash  was 
used  in  paying  debts  of  the  corpora- 
tion." 

The  testimony  tends  to  show  that 
the  $1,000  received  by  defendant 
Boss  from  defendant  Smith  was 
used  in  paying  the  company's  pay 
roll  for  labor,  for  taxes,  interest, 
lights,  and  for  some  lumber  which 
was  used  by  the  company;  and,  in 
fact,  it  was  all  used  in  paying  the 
debts  of  the  company,  expenses, 
taxes,  and  lights,  including  $50 
which  the  company  owed  to  Mr. 
Hoove,r,  the  son-in-law  of  defendant 
Ross.  The  circuit  judge  was  of  the 
opinion  that  the  transaction  of  the 
sale  and  deed  to  defendant  Smith 
was  intended  to  hinder  and  delay 
creditors  of  the  company,  and  that, 
though  defendant  Smith  may  have 
paid  a  fair  price  for  the  land,  he, 
being  cognizant  of  the  embarrassed 
financial  condition  of  the  company, 
was  equally  guilty  with  defendant 
Ross  in  carrying  out  the  design,  and 
that  the  sale  was  void  as  to  cred- 
itors. After  a  careful  reading  and 
consideration  of  this  record,  we  are 
unable  to  agree  with  the  circuit 
judge  that  the  transfer  in  question 
was  made  with  the  intention  of  de- 
frauding, hindering,  and  delaying 
the  creditors  of  the  company,  as 
that  term  is  used  in  the  law.  It 
undoubtedly  did  result  in  hindering 
the  complainant  from  the  collection 
of  his  claim,  but  the  corporation 
had  as  good  a  right  as  an  individual 
has  to  prefer  its  creditors;  and  if  it 
saw  fit  to  pay  its  labor  and  other 
claims  that  might  have  preference, 
under  the  law  it  might  rightfully 
do  so,  and  it  cannot  be  said  that  the 
transfer  was  void  and  in  fraud  of 
creditors. 

Complainant  says  that  two  ques- 
tions are  involved  in  the  case:  (1) 
Was  the  deed  fraudulent  as  to  cred- 
itors? (2)  If  it  was,  is  the  com- 
plainant in  this  case  entitled  to  have 
it  set  aside? 

■The  conduct  of  defendant  Ross,  as 
an  officer  of  the  company,  was  con- 
sistent with  the  utmost  good  faith, 
and  was  in  pursuance  of  the  action 
of  the  board  of  directors,  in  the  ef- 
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fort  to  pay  off  the  indebtedness  of 
the  company.  The  case  requires,  in 
our  opinion,  the  application  of  the 
principles  discussed  and  applied  by 
this  court  in  the  cases  of  Bank  of 
Montreal  v.  J.  E.  Potts  Salt  &  Lum- 
ber Co.  90  Mich.  345,  51  N.  W.  512, 
and  0.  W.  Shipman  Co.  v.  Detroit, 
L.  S.  &  M.  C.  R.  Co.  140  Mich.  589, 
104  N.  W.  24.  In  the  first  case  cit- 
ed, it  was  held  that  it  is  not  in  this 
state  unlawful  for  a  corporation,  al- 
though insolvent,  to  give  preference 
to  its  creditors;  that  it  is  not  the 
law  of  this  state  that  as  soqn  as  a 
corporation  becomes  insolvent  its 
directors  become  trustees  for  all  of 
its  creditors  alike,  in  such  a  sense  as 
to  prevent  their  giving  valid  secu- 
rity by  way  of  preference  even  to  a 
stockholder  or  a  director,  and  that 
the  rule  has  been  established,  since 
the  case  of  Town  v.  Bank  of  River 
Raisin,  2  Dougl.  (Mich.)  530,  that 
a  corporation  may,  in  the  absence  of 
legislative  restriction,  deal  with  its 
property  precisely  as  an  individual 
may,  and  may  prefer  one  creditor 
over  another;  and  hence  its  assets 
do  not  become  a  trust  fund  pro  rata 
distribution  among  all  of  its  cred- 
itors, until  steps  are  taken  under 
the  statute  to  wind  up  the  corpora- 
tion. It  appearing  to  us  that  the 
sale  involved  was  a 
fair  one,  made  in 
good  faith  and  for 
an  adequate  consid- 
eration, the  object 
and  purpose  being  to  obtain  funds 


Corporation— 
ln«oIvenc7— 
transfer  of 
property— 
frand. 


with  which  to  pay  the  debts  of  the 
concern,  we  think  the  complainant 
is  in  no  position  to  complain  be- 
cause he  has  not  been  paid  in  pref- 
erence to  certain  other  creditors. 
O.  W.  Shipman  &  Co.  v.  Detroit,  L. 
S.  &  M.  C.  R.  Co.  supra. 

Having  reached  the  conclusion, 
therefore,  that  the  deed  was  not 
fraudulent  as  to  creditors,  the  com- 
plainant is  not  entitled  to  any  re- 
lief, and  it  becomes  unnecessary  for 
us  to  discuss  the  second  question 
suggested  by  counsel.  The  court  be- 
low dismissed  the  bill  of  complaint 
upon  the  ground  that  complainant 
had  no  standing  in  court  under  the 
second  proposition.  In  dismissing 
the  bill,  however,  it  did  so  "without 
prejudice  to  any  action  the  said 
complainant  or  the  trustee  in  bank- 
ruptcy of  the  Ross  Manufacturing 
Company  may  take  for  the  purpose 
of  enforcing  their  rights  in  the 
premises  heretofore  mentioned." 
This  clause  should  be  stricken  out 
of  the  decree  below,  and  the  bill 
should  stand  dismissed  absolutely. 
With  this  modification,  the  decree 
below  will  be  affirmed,  with  costs  to 
the  defendants. 


NOTE. 

The  right  of  corporations  to  prefer 
creditors  is  treated  in  the  annotation 
following  Union  Coal  Co.  v.  Wooley, 
post,  820. 


UNION  COAL  COMPANY  et  al.,  Plffs.  in  Err., 

V. 

TOM  WOOLEY. 

OKlahonui  Supreme  Court  — November  30,  19111, 

(54  Okla.  391,  154  Pac  62.) 

Corporation  —  insolvent  —  director  as  trustee. 

1.  A  director  of  an  insolvent  corporation  is  a  trustee  for  the  creditors 
of  such  corporation,  and  will  not  be  allowed  to  prefer  his  own  antecedent 

•  Headnotes  by  Devereux,  C. 
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unsecured  debt  to  the  debts  of  other  creditor's  of  such  corporation  who 
would  lose  the  entire  amount  due  them  if  such  preference  were  allowed  to 
stand. 
[See  note  on  this  question  beginning  on  page  320.] 


Pleading  —  motion  to  make  certain. 

2.  A  motion  to  make  a  pleading  more 
definite  and  certain  must  point  out 
wherein  the  pleading  is  indefinite  and 
uncertain,  and,  if  it  fails  to  do  so,  it 
is  not  error  to  overrule  it. 

Appeal  —   discretion  —   motion  to 
make  pleading  certain. 

3.  A  motion  of  this  kind  is  ad- 
dressed largely  to  the  discretion  of  the 
trial  court,  and  a  ruling  thereon  will 
not  be  reversed  except  for  an  abuse 
of  such  discretion. 

[See  21  R.  C.  L.  601.] 
Corporation  —  preferring  self. 

4.  Where  the  directors  of  an  insol- 
vent corporation,  upon  the  sale  of  its 
entire  property,  received  a  large  sum 
of  money,  some  of  which  they  used  to 
pay  debts  of  the  corporation,  but  paid 
themselves  about  $8,000  for  sums  they 
claimed  to  be  due  them  from  the  cor- 
poration, but  paid  nothing  to  the 
plaintiff,  a  court  of  equity  has  juris- 
diction of  an  action  to  charge  such 
directors  as  trustees,  and  this  remedy 
is  not  abolished  by  the  statute  defin- 
ing the  obligations  and  liabilities  of 
directors. 

[See  7  R.  C.  L.  760.] 

—  personal  liability. 

5.  Where  in  such  case  the  directors 
receive  the  purchase  price  of  the 
property  of  the  insolvent  corporation 
in  cash,  and  mingle  it  with  their  own 
funds,  it  is  not  error  to  render  a  per- 
sonal judgment  against  them  in  favor 


of  a  creditor  of  the  corporation  who 
has  received  nothing  on  his  debt. 
[See  7  R.  C.  L.  500,  502.] 

—  tort  claimant  —  judgment. 

6.  Where  a  party  has  an  action  for 
a  tort  pending  against  a  corporation, 
which  is  afterwards  reduced  to  judg- 
ment, he  is  a  creditor  of  such  corpora- 
tion before  the  actual  rendition  of  the 
judgment. 

—  sale  of  assets  —  liability  of  pur- 
chaser. 

7.  Where  there  is  neither  a  consoli- 
dation nor  a  merger,  and  one  corpora- 
tion buys  all  the  property  of  another,, 
for  full  value,  and  without  fraud,  the 
property  will  pass  to  the  purchasing 
corporation  free  from  the  claims  of 
creditors  of  the  selling  corporation. 

[See  7  R.  C.  L.  573,  574.] 

—  proceeds  as  trust. 

8.  In  such  case  the  money  paid  for 
the  property  of  the  selling  corporation 
passes  to  its  directors,  and  they  hold 
it  as  a  trust  fund  for  the  payment  of 
creditors,  and  the  residue,  if  any,  for 
the  stockholders,  and  the  purchasing 
corporation  is  not  bound  to  see  to  the 
proper  application  of  the  purchase 
money  by  the  directors  of  the  selling 
corporation. 

—  notice  of  insolvency. 

9.  Notice  to  the  purchasing  corpora- 
tion in  such  case,  that  the  selling  cor- 
poration is  insolvent,  is  not  notice  that 
the  directors  intend  to  misapply  the 
purchase  money. 


Error  to  the  District  Court  for  Pittsburg  County  (Cole,  J.)  to  review 
a  judgment  in  plaintiff's  favor  in  an  action  brought  to  hold  defendants 
Uable  for  the  amount  of  a  judgment  recovered  by  plaintiff  against  the 
Adamson  Coal  &  Mining  Company.    Affirmed  in  part. 

filed  suit  in  the  district  court  in  and 


Statement  by  Devereux,  C. 

This  was  an  action  by  the  defend- 
ant in  error,  plaintiff  below,  against 
tile  plaintiffs  in  error,  defendants 
below,  to  hold  the  defendants  liable 
to  the  payment  of  a  judgment  for 
$5,697.12  recovered  by  him  against 
the  Adamson  Coal  &  Mining  Com- 
pany. The  findings  of  fact  by  the 
trial  court  clearly  state  the  ques- 
tions raised,  and  are  as  follows: 

"That  on  May  7,  1909,  plaintiff 


for  Pittsburg  county*  at  McAlester, 
for  the  sum  of  $20,000,  against  the 
Adamson  Coal  &  Mining  Company; 
thereafter  on  or  about  the  14th  day 
of  April,  1910,  said  plaintiff  recov- 
ered judgment  in  said  court  against 
the  Adamson  Coal  &  Mining  Com- 
pany in  the  sum  of  $5,697.12;  and 
that  on  or  about  the  4th  day  of 
August,  1909,  the  Adamson  Coal  & 
Mining  Company  sold  all  its  prop- 


Digitized  by 


Google 


314 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


erty  and  assets  to  the  Union  Coal 
Company;  and  that  said  Adamson 
Coal  &  Mining  Company  ceased  to 
do  business,  having  disposed  of  all 
its  property. 

"That  the  consideration  paid  by 
the  Union  Coal  Company  for  the 
property  of  the  Adamson  Coal  & 
Mining  Company  was  $28,900.  Out 
of  this  sum  the  Union  Coal  Com- 
pany retained  $12,783.04  and  paid 
the  same  to  various  creditors  of  the 
Adamson  Coal  &  Mining  Company 
and  said  Union  Coal  Company 
turned  over  and  paid  to  the  Adam- 
son Coal  &  Mining  Company  the 
sum  of  $16,116.96.  Out  of  this  sum 
the  stockholders  of  said  Adamson 
Coal  &  Mining  Company,  Peter 
Adamjson,  Jr.,  Maudie  Adamson, 
and  A.  Z.  Rudd,  appropriated  to 
their  own  use  and  benefit  about 
$8,000  of  said  sum. 

"The  court  further  finds  that  at 
the  time  said  sale  was  made  by  the 
Adamson  Coal  &  Mining  Company 
of  its  assets  and  property  to  the 
Union  Coal  Company,  and  for  about 
three  years  prior  thereto,  said  Ad- 
amson Coal  &  Mining  Company  was 
insolvent  and  in  a  failing  condition, 
and  the  same  was  known  to  the  Un- 
ion Coal  Company  at  the  time  it 
bought  the  assets  and  property  of 
the  Adamson  Coal  &  Mining  Com- 
pany. 

"The  court  further  finds  that  the 
Union  Coal  Company  knew  of  the 
claim  of  plaintiff  against  the  Adam- 
son Coal  &  Mining  Company  at  the 
time  it  bought  the  property  of  said 
Adamson  Coal  &  Mining  Company, 
and  that  it  knew  said  suit  was  pend- 
ing and  knew  of  the  claims  and  de- 
mands of  the  plaintiff  against  the 
Adamson  Coal  &  Mining  Company." 

There  was  judgment  for  the 
plaintiff  below  against  all  of  the  de- 
fendants, and  from  this  judgment 
the  defendants  below  bring  the  case 
to  this  court  by  petition  in  error  and 
case  made. 

Messrs.  Wright  &  Boyd,  for  plaintiff 
in  error  Union  Coal  Company: 

In  order  to  render  a  sale  void  as  to 
creditors  it  is  not  only  necessary  that 
the  vendor  should  have  entertained  a 


fraudulent  desisrn,  but  it  is  also  neces- 
sary that  the  vendee  should  have  par- 
ticipated in  it. 

Schroeder  v.  Walsh,  120  111.  403,  11 
N.  E.  70;  Ewing  v.  Runkle,  20  111.  448; 
Drummond  v.  Couse,  39  Iowa,  442; 
Preston  v.  Turner,  36  Iowa,  671;  Fi- 
field  V.  Gaston,  12  Iowa,  218;  Myers  v. 
Tyson,  2  Kan.  App.  464,  43  Pac.  91; 
Baudin  v.  Roliflf,  1  Mart.  N.  S.  165,  14 
Am.  Dec.  181 ;  Foster  v.  Hall,  12  Pick. 
89,  22  Am.  Dec.  400;  Fraser  v.  Pas- 
sage, 63  Mich.  551,  30  N.  W.  334;  Dur- 
fee  V.  Pavitt,  14  Minn.  424,  Gil.  319; 
Ryan  v.  Young,  79  Mo.  30;  Ames  v. 
Gilmore,  59  Mo.  537;  Henderson  v. 
Henderson,  55  Mo.  534 ;  Curtis  v.  Vali- 
ton,  3  Mont.  153;  Jaeger  v.  Kelley,  52 
N.  Y.  274;  Newman  v.  Cordell,  43 
Barb.  448;  Woody  v.  Dean,  24  S.  C. 
499;  Leach  v.  Francis,  41  Vt.  670. 

The  validity  of  a  transfer  is  not  af- 
fected by  the  fraudulent  intent  of  the 
vendor  in  making  it,  where  the  consid- 
eration was  adequate,  unless  the  pur- 
chaser participated  in  the  intent. 

Pickett  V.  Pipkin,  64  Ala.  520;  Brad- 
ley V.  Ragsdale,  64  Ala.  559 ;  Stover  v. 
Herrington,  7  Ala.  142,  41  Am.  Dec. 
86;  Borland  v.  Mayo,  8  Ala.  104;  Erb 
V.  Cole,  31  Ark.  554;  Grunsky  v.  Par- 
lin,  110  Cal.  179,  42  Pac.  575;  Partelo 
V.  Harris,  26  Conn.  480;  Hatch  v. 
Jordon,  74  111.  414;  Myers  v.  Kinzie,  26 
111.  36;  Steele  v.  Ward,  25  Iowa,  535; 
Savage  v.  Knight,  92  N.  C.  493,  53  Am. 
Rep.  423;  Reiger  v.  Davis,  67  N.  C.  185; 
Doe  ex  dem.  Lassiter  v.  Davis,  64  N. 
C.  498 ;  State  use  of  Patrick  v.  Keeler, 
49  Mo.  548;  Collins  v.  Cook,  40  Tex. 
238;  Gridley  v.  Bingham,  51  111.  153. 

Participation  by  the  vendee  in  the 
intent  of  the  vendor  to  defraud  must 
be  plead  and  proved. 

Shealy  v.  Edwards,  75  Ala.  411; 
Florence  Sewing  Mach.  Co.  v.  Ziegler, 
58  Ala.  221 ;  Old  Nat.  Bank  v.  Findley. 
131  Ind.  225,  31  N.  E.  62;  Stewart  v. 
English,  6  Ind.  176;  Bastian  v.  Chris- 
tesen,  34  La.  Ann.  883;  Edwards  v. 
Reid,  39  Neb.  645,  42  Am.  St.  Rep.  607, 
68  N.  W.  202;  Merchants  Nat.  Bank 
V.  Northrup,  22  N.  J.  Eq.  58. 

Mere  insolvency.  Where  no  actual 
fraud  intervenes,  will  not  deprive  the 
partners  of  their  legal  control  over 
the  property,  and  of  the  right  to  dis- 
pose of  the  same  as  they  may  choose. 

Woodmansie  v.  Holcomb,  34  Kan.  35, 
7  Pac.  603;  Case  v.  Beauregard,  99  U. 
S.  119,  25  L.  ed.  370;  Searcy  v. 
Gwaltney  Bros.  36  Tex.  Civ.  App.  158, 
81  S.  W.  576;  Brown  v.  Cooper,  82 
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Tex.  242,  17  S.  W.  1051;  Tillman  v. 
Heller,  78  Tex.  597,  11  L.R.A.  628,  22 
Am.  St.  Rep.  77,  14  S.  W.  700;  Bull  v. 
Bray,  89  Cal.  286,  13  L.R.A.  576,  26 
Pac.  873;  Combs  v.  Davis,  24  Ky.  L. 
Rep.  648,  69  S.  W.  765. 

Messrs.  Hurley,  Mason,  &  Senior 
aad  Fred  A.  Fulghum,  for  plaintiffs  in 
error  Adamson  et  al.: 

The  sale  by  the  Adamson  Coal  & 
Mining  Company  of  practically  its 
entire  holdings  to  the  Union  Coal 
Company,  for  a  fair  and  adequate 
price,  the  directors  being  authorized 
to  make  said  sale  by  the  stockholders 
of  the  corporation,  and  the  Union  Coal 
Company  not  agreeing  to  liquidate 
the  outstanding  indebtedness  of  the 
Adamson  Coal  &  Mining  Company,  was 
valid,  and  cannot  be  successfully  at- 
tacked by  plaintiff  as  a  creditor. 

2  Purdy's  Beach,  Priv.  Corp.  p. 
1245, 1  832;  10  Cyc.  1269;  2  Morawetz, 
Priv.  Corp.  1886  ed.  ^  784;  1  Clark  & 
M.  Priv.  Corp.  p.  436,  T160;  Chatta- 
nooga, R.  &.  C.  R.  Co.  V.  Evans,  14 
C.  C.  A.  116,  31  U.  S.  App.  432,  66  Fed. 
809;  Goldmark  v.  Magnolia  Metal  Co. 
44  App.  Div.  35,  60  N.  Y,  Supp.  425. 

The  preference  of  a  creditor  of  an 
insolvent  corporation  is  not  invalid 
because  he  was  a  stockholder  or  di- 
rector of  the  corporation. 

Twin-Lick  Oil  Co.  v.  Marbury,  91 
U.  S.  587,  23  L.  ed.  828,  3  Mor.  Min. 
Rep.  688;  Omaha  Hotel  Co.  v.  Wade, 
97  U.  S.  21,  24  L.  ed.  919;  Richardson 
V.  Green  (Washburn  v.  Green)  133  U. 
S.  30,  33  L.  ed.  516,  10  Sup.  Ct.  Rep. 
280;  Fitzgerald  &  M.  Constr.  Co.  v. 
Fitzgerald,  137  U.  S.  109,  34  L.  ed.  612, 
11  Sup.  Ct.  Rep.  36;  Leavenworth 
County  V.  Chicago,  R.  I.  &  P.  R.  Co.  134 
U.  S.  705,  33  L.  ed.  1072,  10  Sup.  Ct. 
Rap.  708;  Gould  v.  Little  Rock,  M.  R. 
&  T.  R.  Co.  52  Fed.  684;  Coe  v.  East 
&  West  R.  Co.  52  Fed.  531;  Hills  v. 
Stockwell  &  D.  Furniture  Co.  23  Fed. 
433;  Brown  v.  Grand  Rapids  Parlor 
Furniture  Co.  22  L.R.A.  817,  7  C.  C.  A. 
225,  16  U.  S.  App.  221,  58  Fed.  291; 
Taylor  County  Ct.  v.  Baltimore  &  O. 
R.  Co.  35  Fed.  167;  Sandford  Fork  & 
Tool  Co.  V.  Howe,  B.  &  Co.  157  U.  S. 
312,  39  L.  ed.  716,  15  Sup.  Ct.  Rep. 
621;  Rickerson  Roller-Mill  Co.  v.Far- 
rell  Foundry  &  Mach.  Co.  23  C.  C.  A. 
302,  43  U.  S.  App.  462,  75  Fed.  554; 
Corey  v.  Wadsworth,  118  Ala.  488,  44 
L.R.A.  766,  25  So.  503;  Anderson  v. 
Bullock  County  Bank,  122  Ala.  275,  25 
So.  523;  Worthen  v.  Griffith,  59  Ark. 
662,  43  Am.  St.  Rep.  50,  28  S.  W.  286; 


West  V.  Hanson  Produce  Co.  6  Colo. 
App.  467,  41  Pac.  829 ;  Smith  v.  Skeary, 

47  Conn.  47;  Levering  v.  Bimel,  146 
Ind.  545,  45  N.  E.  775;  First  Nat.  Bank 
V.  Dovetail  Body  &  Gear  Co.  143  Ind. 
550,  52  Am.  St.  Rep.  435,  40  N.  E. 
810;  Henderson  v.  Indiana  Trust  Co. 
143  Ind.  561,  40  N.  E.  516;  Buell  v. 
Buckingham,  16  Iowa,  284,  85  Am. 
Dec.  516;  Garrett  v.  Burlington  Plow 
Co.  70  Iowa,  697,  59  Am.  Rep.  461,  29 
N.  W.  395;  Warfleld,  H.  &  Co.  v. 
Marshall  County  Canning  Co.  72  Iowa, 
666,  2  Am.  St.  Rep.  263,  34  N.  W.  467; 
Rollins  V.  Shaver  Wagon  &  Carriage 
Co.  80  Iowa,  380,  20  Am.  St.  Rep.  427, 
45  N.  W.  1037;  Sargent  v.  Webster,  13 
Met.  497,  46  Am.  Dec.  743 ;  Holt  v.  Ben- 
nett, 146  Mass.  437,  16  N.  E.  5;  Salt- 
marsh  V.  Spaulding,  147  Mass.  224,  17 
N.  E.  316;  Bank  of  Montreal  v.  J.  E. 
Potts  Salt  &  Lumber  Co.  90  Mich.  345, 
51  N.  W.  512;  Schufeldt  v.  Smith,  131 
Mo.  280,  29  L.R.A.  830,  52  Am.  St. 
Rep.  628,  31  S.  W.  1039;  Butler  v. 
Harrison  Land  &  Min.  Co.  139  Mo.. 467, 
61  Am.  St.  Rep.  464,  41  S.  W.  234; 
Hospes  V.  Northwestern  Mfg.  &  Car 
Co.  48  Minn.  174,  15  L.R.A.  470,  31 
Am.  St.  Rep.  637,  50  N.  W,  1117;  Sells 
V.  Rosedale  Grocery  &  Commission  Co. 
72  Miss.  590,  17  So.  236;  Stratton  v. 
Allen,  16  N.  J.  Eq.  229;  Wilkinson  v. 
Bauerle,  41  N.  J.  Eq.  635,  7  Atl.  514; 
Duncomb  v.  New  York,  H.  &  N.  R.  Co. 
84  N.  Y.  190,  88  N.  Y.  1;  Rockford 
Wholesale  Grocery  Co.  v.  Standard 
Grocery  &  Meat  Co.  175  111.  89,  67  Am. 
St.  Rep.  205,  51  N.  E.  642;  Hill  v. 
Standard  Teleph.  Mfg.  Co.  198  Pa.  446, 

48  Atl.  432;  Neal's  Appeal,  129  Pa.  64, 
18  Atl.  564;  Mueller  v.  Monongahela, 
183  Pa.  450,  38  Atl.  1009;  Whitwell  v. 
Warner,  20  Vt.  425;  Burr  v.  M'Donald, 
8  Gratt.  215;  Planters  Bank  v.  Whittle, 
78  Va.  737;  Hulings  v.  Hulings  Lum- 
ber Co.  88  W.  Va.  351,  18  S.  E.  620; 
Hope  V.  Valley  City  Salt  Co.  25  W. 
Va.  789;  McMurtry  v.  Montgomery 
Masonic  Temple  Co.  86  Ky.  206,  5  S. 
W.  570. 

Messrs.  William  J.  Gregg  and  Carl 
C.  Magee,  also  for  plaintiffs  in  error 
Adamson  et  al.: 

Before  a  right  to  an  action  against 
the  individual  director  accrues  in  fa- 
vor of  the  individual  creditor,  there 
must  first  be  a  dissolution  of  the  cor- 
poration. 

Topeka  Paper  Co.  v.  Oklahoma  Pub. 
Co.  7  Okla.  220,  54  Pac.  455;  Collins  v. 
■Kaw  City  Mill  &  Elevator  Co.  26  Okla. 
641,  110  Pac.  734;  Rogers  v.  Bonnett, 


Digitized  by 


Google 


319 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


2  Okla.  553,  37  Pac.  1078;  Swofford 
Bros.  Dry  Goods  Co.  v.  Owen,  37  Okla. 
616,  L.R.A.1916C,  189,  133  Pac.  193; 
Topeka  Paper  Co.  v.  Oklahoma  Pub. 
Co.  7  Okla.  220,  54  Pac.  455 ;  Irvine  v. 
McKeon,  23  Cal.  472;  Moore  v.  Lent, 
81  Cal.  506,  22  Pac.  875;  Savings  &  L. 
Soc.  V.  McKoon,  120  Cal.  179,  52  Pac. 
305;  State  Sav.  Bank  v.  Johnson,  18 
Mont.  442,  33  L.R.A.  552,  56  Am.  St. 
Rep.  591,  45  Pac.  662;  Attrill  v.  Hunt- 
ington, 70  Md.  191,  2  L.R.A.  779,  14 
Am.  St.  Rep.  352,  16  Atl.  651;  3  Clark 
&  M.  Priv.  Corp.  2d  ed.  H  2639,  §  832; 
Providence  Steam-Engine  Co.  v.  Hub- 
bard, 101  U.  S.  188,  25  L.  ed.  786; 
National  Park  Bank  v.  Remsen,  158 
U.  S.  337,  39  L.  ed.  1008,  15  Sup.  Ct. 
Rep.  891;  Chase  v.  Curtis,  113  U.  S. 
452,  28  L.  ed.  1038,  5  Sup.  Ct.  Rep. 
554. 

Messrs.  George  W.  Sutton  and  W. 
N.  Redwine  for  defendant  in  error. 

Devereux,  C,  filed  the  following 
opinion: 

Separate  petitions  in  error  and 
assignments  of  error  are  filed  on  be- 
half of  the  Adamsons  and  Rudd  and 
the  Union  Coal  Company,  and,  as 
they  present  different  questions,  we 
will  first  consider  those  filed  on  be- 
half of  the  Adamsons  and  Rudd. 

.  Their  first  assignment  of  error  is 
that  the  court  erred  in  overruling  a 
motion  to  make  the  petition  more 
definite  and  certain.  This  motion 
is  as  follows;  "To  require  the 
plaintiff  to  make  his  allegations  of 
fact  which  constitute  his  cause  of 
action  against  these  defendants 
more  definite  and  certain." 

It  was  not  error  to  overrule  this 
motion,  because  it  did  not  point  out 
wherein  the  petition  was  indefinite 
and  uncertain  (Grimes  v.  CuUison, 
Pie.di»is-  3  Okla.  268,  41  Pac. 

motion   to  make     355 ;        Cockrcll        V. 

certain.  gchmitt,    20    Okla. 

207,  129  Am.  St.  Rep.  737,  94  Pac. 
521;  and  Kuchler  v.  Weaver,  23 
Okla.  420,  100  Pac.  915,  18  Ann. 
Cas.  462) ,  and  also  a  motion  of  this 
character  is  largely   addressed   to 

the  discretion  of  the 
cretron-motton  court,  and  a  ruling 
iS«"ert«in'.'**"    thereon  will  not  be 

reversed,  except  for 
an  abuse  of  such  discretion    (Ft. 


Smith  &  W.  R.  Co.  v.  Ketis,  26  Okla. 
696,  110  Pac.  661). 

These  plaintiffs  in  error  also  filed 
a  demurrer  on  the  grounds:  (1) 
That  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action;  (2)  that  the  joinder  of 
parties  defendant  is  defective;  and 
(3)  because  several  causes  of  action 
are  improperly  joined.  The  ques- 
tions raised  by  the  demurrer  are  dis- 
posed of  in  our  decision  on  the  main 
question  presented,  which  is  wheth- 
er a  director  of  an  insolvent  cor- 
poration can  prefer  his  debts  to  the 
prejudice  of  other  creditors,  and 
this  depends  on  whether  a  director 
is  a  trustee  for  creditors.  This 
question  has  never  been  expressly 
decided  in  this  state,  and,  looking 
to  other  jurisdictions,  the  author- 
ities are  hopelessly  in  conflict. 

In  Curran  v.  Arkansas,  15  How. 
304, 14  L.  ed.  705,  it  is  held  that  the 
assets  of  an  insolvent  corporation 
are  a  fund  for  the  payment  of  its 
debts,  aad,  if  they  have  gone  into 
the  hands  of  other  than  bona  fide 
purchasers,  leaving  corporate  debts 
unpaid,  such  persons  take  the  prop- 
erty charged  with  a  trust  in  favor 
of  creditors,  which  a  court  of  equity 
will  enforce. 

In  Drury  v.  Cross  (Drury  v.  Mil- 
waukee &  S.  C.  R.  Co.)  7  Wall.  299, 
19  L.  ed.  40,  it  appeared  that  a  cor- 
poration had  conveyed  its  property 
so  as  to  protect  its  directors  against 
liability  as  indorsers  for  it,  and  in 
condemning  the  transaction  the 
court  says:  "The  transaction  which 
this  case  discloses  cannot  be  sus- 
tained by  a  court  of  equity.  The 
conduct  of  the  directors  of  this  rail- 
road corporation  was  very  discred- 
itable and  without  authority  of  law. 
It  was  their  duty  to  administer  the 
important  matters  committed  to 
their  charge,  for  the  mutual  benefit 
of  all  parties  interested,  and  in  se- 
curing an  advantage  to  themselves, 
not  common  to  the  other  creditors, 
they  were  guilty  of  a  plain  breach 
of  trust." 

In  Sutton  Mfg.  C!o.  v.  Hutchin- 
son, 11  C.  C.  A.  320,  24  U.  S.  App. 
145,  63  Fed.  496,  in  which  the  deci- 
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sion  was  rendered  by  Circuit  Justice 
Harlan,  it  is  held  that,  when  a  pri- 
vate corporation  is  dissolved  or 
becomes  insolvent,  and  determines 
to  discontinue  the  prosecution  of  its 
business,  its  property  is  thereafter 
affected  by  an  equitable  lien  or  trust 
for  the  benefit  of  creditors,  and 
that  the  duty  in  such  case  of  pre- 
serving it  for  creditors  rests  upon 
the  directors  or  officers  to  whom  has 
been  committed  the  authority  to 
control  or  manage  its  affairs,  who, 
if  not  technically  trustees,  hold  the 
corporate  assets  in  a  fiduciary  rela- 
tion to  creditors. 

In  10  Cyc.  803,  it  is  said:  "The 
assets  of  an  insolvent  corporation 
being  a  trust  fund  for  creditors, 
which  necessarily  means  for  all  the 
creditors,  the  directors  in  charge  of 
such  assets  stand  in  the  position  of 
trustees  for  the  creditors,  and  can- 
not so  deal  with  them  as  to  prefer 
themselves  as  creditors,  for  any  past 
indebtedness  of  the  corporation  in 
favor  of  such  directors,  unless  at 
the  time  when  such  past  indebted- 
ness was  created  it  was  agreed  that 
they  should  be  so  preferred." 

On  page  805  it  is  said :  "In  two 
or  three  American  jurisdictions  the 
contrary  and  regrettable  doctrine, 
obtains  that  the  directors  may  use 
the  knowledge  which  they  possess  of 
its  impending  insolvency,  so  as  to 
prefer  or  secure  themselves  as  its 
creditors,  to  the  disadvantage  and 
postponement  of  its  general  cred- 
itors." 

In  Olney  v.  Conanicut  Land  Co. 
16  R.  I.  597,  5  L.R.A.  361,  27  Am. 
St.  Rep.  767,  18  Atl.  181,  it  is  held 
that  the  directors  of  an  insolvent 
corporation  are,  by  virtue  of  their 
position,  debarred  from  preferring 
debts  of  the  corporation  due  to 
themselves;  and  in  the  opinion  it  is 
said:  "Indeed,  no  cases  that  we 
know  of  deny  a  fiduciary  relation  of 
directors  to  stockholders,  however 
they  may  differ  in  the  use  of  terms 
to  describe  it.  This  relation  has 
led  logically  to  the  conclusion  that, 
in  case  of  insolvency,  the  assets  of 
the  corporation  being  no  longer  held 
for  the  benefit  of  stockholders,  but 


for  the  benefit  of  creditors,  the  di- 
rectors owe  to  the  creditors  the  duty 
of  a  trustee.  This  duty  is  clearly 
stated  by  Clifford,  J.,  in  Bradley  v. 
Converse,  4  Cliff.  375,  Fed.  Cas.  No. 
1,776:  'Assets  of  an  incorporated 
company  are  regarded  in  equity 
as  held  in  trust  for  the  payment 
of  the  debts  of  the  corporation, 
and  courts  of  equity  will  enforce 
the  execution  of 
such  trusts  in  fa-  S^S^I^^^i^it. 
vor  of  creditors 
even  when  the  matter  in  controver- 
sy may  not  be  cognizable  in  a  court 
of  law.  Such  assets  are  usually  con- 
trolled and  managed  by  directors  or 
trustees;  but  courts  of  equity  will 
not  permit  such  managers,  in  deal- 
ing with  the  trust  estate,  in  the  ex- 
ercise of  the  powers  of  their  trust, 
to  obtain  any  undue  advantage  for 
themselves,  to  the  injury  or  preju- 
dice of  those  for  whom  they  are  act- 
ing in  a  fiduciary  relation.' '.' 

The  same  rule  that  directors  of 
an  insolvent  corporation  are  held  as 
trustees  for  creditors  is  announced 
in  Jones  on  Insolvent  &  Failing  Cor- 
porations, §  55. 

In  Lyons-Thomas  Hardware  Co. 
V.  Perry  Stove  Mfg.  Co,  22  L.R.A. 
802,  86  Tex.  143,  24  S.  W.  16,  the 
question  under  consideration  is 
discussed  in  an  elaborate  note,  in 
which  it  is  said:  "The  most  seri- 
ous conflict  between  the  courts 
on  the  question  of  preferences  by 
insolvent  corporations  is  in  ref- 
erence to  the  preference  of  debts 
of  directors.  In  a  few  states  the 
doctrine  that  corporations  may  pre- 
fer creditors  is  followed  to  its  full 
extent,  and  preferences  to  the  di- 
rectors themselves,  although  ob- 
tained by  virtue  of  their  superior 
knowledge  of  the  condition  of  the 
corporation,  are  upheld." 

And  in  the  note  it  is  said :  "But 
the  great  weight  of  authority  denies 
the  right  of  directors  of  a  corpora- 
tion to  take  advantage  of  their  posi- 
tion to  obtain  preferences  for  them- 
selves or  unsecured  debts," — citing 
many  cases. 

In  Wait  on  Insolvent  Corpora- 
tions, §  162,  it  is  said  in  part,  in 


Digitized  by 


Google 


318 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


speaking  on  the  question  of  the  gen- 
eral right  of  a  corporation  to  pre- 
fer its  creditors:  "The  practical 
working  of  the  rule  sustaining  cor- 
porate preferences  is  monstrous. 
The  unpreferred  creditors  have  on- 
ly a  myth  or  a  shadow  left  to  which 
resort  can  be  had  for  payment  of 
their  claims, — a  soulless,  fictitious, 
unsubstantial  entity  that  can  be 
neither  seen  nor  found.  The  capital 
and  assets  of  the  corporation,  the 
creditors'  trust  fund,  may  under 
this  rule  [of  law]  be  carved  out  and 
apportioned  among  a  chosen  few, 
usually  the  family  connections  or 
immediate  friends  of  the  officers 
making  the  preference." 

This  language  is  very  applicable 
to  cases  where  the  directors  pre- 
ferred themselves.  See  Jones,  In- 
solvent &  Failing  Corp.  §  132. 

The  plaintiffs  in  error  rely  upon 
the  cases  holding  that  directors  are 
not  trustees,  and  especially  on  Co- 
rey V.  Wadsworth,  118  Ala.  488,  44 
L.R.A.  766,  25  So.  503,  in  which  the 
doctrine  that  a  director  of  an  insol- 
vent corporation  is  not  a  trustee  for 
creditors,  and  consequently  that  he 
can  pay  his  own  claim  in  preference 
td  other  creditors,  is  upheld  in  the 
opinion;  but  this  is  opposed  to  the 
great  weight  of  authority,  and,  as 
we  think,  of  reason;  and  the  true 
rule  is  that  the  di- 
rector of  an  insol- 
vent coriK>ration  is 
a  trustee  of  the  cor- 
porate assets  for  creditors,  and  that 
he  cannot  prefer  a  prior  unsecured 
debt  of  his  own  to  the  injury  of  oth- 
er creditors.  But  the  plaintiffs  in 
error  contend  that  their  liability  is 
fixed  by  the  provisions  of  Rev.  Laws 
1910,  §  1254.  But  this  action  is  not 
brought  under  this  section,  but  in 
equity  to  reach  the  trust  fund  that 
has  come  into  the  hands  of  these 
plaintiffs  in  error,  and  for  which  in 
equity  they  should  account.  Chi- 
cago, R.  I.  &  P.  R.  Co.  v.  Howard, 
7  Wall.  392,  at  416,  19  L.  ed.  117, 
122,  cited  with  approval  by  this 
court  in  Collins  v.  Kaw  City  Mill  & 
Elev.  Co.  26  Okla.  641, 110  Pac.  734, 


.— InBoIvemt— 
director  as 
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where  it  is  said:  "Equity  regards 
the  property  of  a  corporation  as  held 
in  trust  for  the  payment  of  the 
debts  of  the  corporation,  and  recog- 
nizes the  right  of  creditors  to  pur- 
sue it  into  whosesoever  possession  it 
may  be  transferred,  unless  it  has 
passed  into  the  hands  of  a  bona  fide 
purchaser;  and  the  rule  is  well  set- 
tled that  the  stockholders  are  not 
entitled  to  any  share  of  the  capital 
stock  or  to  any  dividend  of  the 
profits  until  all  the  debts  of  the  cor- 
poration are  paid.  Assets  derived 
from  the  sale  of  the  capital  stock  of 
the  corporation,  or  of  its  property, 
become,  as  respects  creditors,  the 
substitutes  for  the  things  sold,  and, 
as  such,  they  are  subject  to  the  same 
liabilities  and  restrictions  as  the 
things  sold  were  before  the  sale, 
and  while  they  remained  in  the  pos- 
session of  the  corporation." 

The  case  of  Topeka  Paper  Co.  v. 
Oklahoma  Pub.  Co.  7  Okla.  220,  54 
Pac.  455,  is  cited  by  plaintiffs  in  er- 
ror to  sustain  their  contention,  but 
the  facts  in  that  case  were  that  two 
corporations  consolidated,  and  it 
was  attempted  to  hold  the  directors 
liable  for  the  debts  of  one  of  the 
corporations,  and  the  court  held  that 
they  were  not  liable,  on  the  ground 
that  it  was  not  shown  that  the  value 
of  the  property  of  the  corporation 
was  by  the  act  of  the  stockholders 
destroyed,  impaired,  or  lessened  in 
value. 

This  case,  therefore,  is  no  author- 
ity for  one  like  the  present,  where 
the  directors  sell  every  particle  of 
property  the  corporation  owned,  go 
out  of  business,  and  use  the  money 
to  pay  debts  due  themselves. 

Complaint  is  also  made  that  the 
court  erred  in  rendering  a  personal 
judgment  against  these  plaintiffs  in 
error,  but,  under  the  evidence  in 
this  case,  if  a  personal  judgment 
cannot  be  rendered,  the  defendant  in 
error  would  be  without  any  rem-, 
edy;  for  the  plaintiffs  in  error  re- 
ceived the  payment  in  money,  not  in 
specific  property  of  the  corporation. 
If  the  contention  of  the  plaintiffs  in 
error  is  sound,  a  trustee  can  always 
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concealing  the  trust 
;SbTmr?*  fund-    That  a  court 

of  equity  can  render 
a  personal  judgment  when  other- 
wise the  plaintiff  would  be  without 
remedy  is  settled.  Murray  v. 
Speed,  54  Okla.  31,  153  Pac.  181. 

That  the  defendant  in  error  was 
a  creditor  before  his  demand  was 
reduced  to  judg- 
ment is  settled  by 
the  provisions  of 
Rev.  Laws  1910,  §  2893,  which  pro- 
vides: "A  creditor,  within  the 
meaning  of  this  chapter,  is  one  in 
whose  favor  an  obligation  exists,  by 
reason  of  which  he  is,  or  may  be- 
come, entitled  to  the  payment  of 
money." 

And  see  Shelby  v.  Ziegler,  22 
Okla.  799,  98  Pac.  989. 

The  judgment,  therefore,  against 
Peter  Adamson,  Jr.,  Maudie  Adam- 
son,  and  A.  Z.  Rudd  should  be  af- 
firmed. 

Coming  to  the  matters  presented 
by  the  Union  Coal  Company,  a  dif- 
ferent question  is  presented.  There 
is  no  evidence  that  it  did  not  pay 
the  full  value  of  the  property  pur- 
chased from  the  Adamson  Coal 
Company,  or  that  it  had  any  fraud- 
ulent intent  in  making  the  pur- 
chase, or  that  it  had  any  reason  to 
suspect  that  the  directors  of  the 
Adamson  Coal  Company  did  not  in- 
tend to  pay  the  just  debts  of  that 
corporation,  and  the  payment  was 
made  in  cash.  The  fact  that  the 
Union  Coal  Company  knew  that  the 
Adamson  Company  was  in  a  failing 
condition  and  insolvent  does  not 
render  the  purchase  by  the  Union 
Coal  Company  fraudulent ;  for  to  so 
hold  would  render  any  sale  of  prop- 
erty by  an  insolvent  fraudulent, 
even  where  he  got  full  value  for  the 
property  sold. 

The  fact  that  the  Union  Coal 
Company  knew  that  the  Adamson 
Company  was  insolvent  does  not 
carry  with  it  notice 
that  the  directors  of 
that  company  would 
misapply  the  purchase  money;  for 
no  one  is  bound  to  assume  that  the 
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he  deals  is  a 
wrongdoer,  or  that  he  intends  to 
commit  a  fraud.  United  States  v. 
Detroit  Timber  &  Lumber  Co.  200 
U.  S.  321,  332,  50  L.  ed.  499,  503, 
26  Sup.  Ct.  Rep.  282.  That  the 
vendee  must  participate  in  the 
fraudulent  intent  was  decided  by 
this  court  in  Oklahoma  Nat.  Bank 
V.  Cobb,  52  Okla.  654,  153  Pac.  134; 

In  Vicksburg  &  Y.  City  Teleph. 
Co.  V.  Citizens*  Teleph.  Co.  79  Miss. 
341,  89  Am.  St.  Rep.  656,  30  So.  725, 
it  was  held  that,  where  there  has 
been  neither  a  consolidation  nor  a 
merger,  but  a  sale  _^„  „,  „„,^ 
by  one  corporation  nabinty  ot 
of  its  property  to  »»«*"•'• 
another,  if  made  for  a  valuable  con- 
sideration and  in  good  faith,  the 
property  will  pass  to  the  purchasing 
corporation,  free  from  the  claims  of 
creditors,  and  the  same  rule  prevails 
as  between  individuals;  and  see 
Hawkins  v.  Central  R.  Co.  119  Ga. 
159,  46  S.  E.  82.  And  in  1  Thomp- 
son on  Corporations,  §  377,  it  is 
said:  "The  foregoing  does  not,  it 
is  assumed,  apply  to  a  bona  fide 
sale,  for  a  good  consideration,  by 
one  company  of  all  its  properties  to 
another.  In  such  a  case  the  consid- 
eration/>f  the  sale  would  pass  to  the 
directors  of  the  selling  company, 
and  .  they  would 
hold  it  as  a  trust 
fund  for  their  cred- 
itors first,  and  their  shareholders 
next.  It  would  be  a  mere  substitu- 
tion of  trust  funds,  and  the  purchas- 
ing company  would  not,  on  well-set- 
tled principles,  be  bound  to  see  to 
its  proper  application  by  the  direc- 
tors of  the  selling  company." 

The  question  of  the  power  of  the 
Adamson  Coal  Company  to  sell  its 
entire  assets  and  property  was  not 
raised  in  the  trial  court,  nor  has  it 
been  presented  to  us,  and  it  is  there- 
fore not  considered ;  but  see  Ander- 
son V.  Shawnee  Compress  Co.  17 
Okla.  231,  15  L.R.A.(N.S.)  846,  87 
Pac.  315. 

The  only  question  decided  on  this 
part  of  the  case  is  that,  where  one 
corporation  purchases  all  the  prop- 
erty of  another,  and  pays  its  full 
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value  in  cash,  there  being  no  fraud- 
ulent intent,  it  is  not  liable  to  cred- 
itors of  the  selling  corporation. 

We  therefore  recommend  that  the 
case  be  remanded,  with  instructions 
to  affirm  the  judgment  against  Pe- 
ter Adamson,  Jr.,  Maudie  Adamson, 
and  A.  Z.  Rudd,  and  to  reverse  and 
set  aside  the  judgment  against  the 
iJnion  Coal  Company,  and  to  dis- 


miss the  action  as  to  it;  and,  as  this 
judgment  is  affirmed  in  part  and  re- 
versed in  part,  that  the  costs  of  this 
court  be  equally  divided  between  the 
parties.    Rev.  Laws  1910,  §  5261. 

Per  Curiam: 

Adopted  in  whole. 

Petition    for    rehearing    denied 
January  11,  1916. 


ANNOTATION. 

Ris^t  of  corporatioii  to  prefer  crediton. 


I.  Introductory,  320. 
II.  Preference  by  insolvent  corporation: 

a.  To  general  creditor: 

1.  View  that   preference  may 

be  given,  321. 

2.  View  that  preference  may 

not  be  given: 

(a)  View  stated,  328. 

(b)  Exception     to     view, 

333. 

b.  To  director: 

1.  Director  as  creditor: 

(a)  View  that  preference 

may  be  given,  334. 

(b)  View  that  preference 

may      not      be 
given : 

(1)  View  stated,  338. 

(2)  Exception  to  view, 

349. 

2.  Director  as  surety  for  debt: 

(a)  View  that  preference 

may  be  given,  350. 

(b)  View  that  preference 

may   not  be   given, 
352. 

/.  Introductory. 
This  annotation  is  confined  to  a 
discussion  of  the  right  of  a  cor- 
poration to  prefer  one  or  more  of 
its  creditors  by  a  payment  or  trans- 
fer made  to  the  creditor  so  pre- 
ferred. It  involves,  of  course,  the 
much-discussed  doctrine  that  the  as- 
sets of  an  insolvent  corporation  are 
a  trust  fund  for  creditors,  but  consid- 
ers that  doctrine  only  with  reference 
to  voluntary  preferences,  excluding 
any  consideration  of  the  right  of  the 
creditor  of  an  insolvent  corporation  to 
obtain  a  preference  by  the  levy  of  an 


II.  b— continued. 

3.  Director  interested  in  debt: 

(a)  View  that  preference 

may  be  given,  353. 

(b)  View  that  preference 

may   not  be  given, 
364.      ■ 

c.  To  stockholder: 

1.  View  that  preference  may 

be  given,  356. 

2.  View  that  preference  may 

not  be  given,  357. 

d.  Statute    permitting    preference, 

368. 

e.  Statute  prohibiting  preference: 

1.  Federal  statute,  368. 

2.  Arkansas  statute,  360. 

3.  Georgia  statute,  360. 

4.  Kentucky  statute,  361. 
6.  Minnesota  statute,  362. 

6.  New  Jersey  statutes,  362. 
7  New  York  statutes,  636. 

8.  North  Carolina  statute,  376. 

9.  English  statute,  377. 
10.  Canadian  statutes,  378. 

III.  Preference    by    solvent    corporation, 
380. 

attachment  or  execution  issued  on  a 
judgment  not  obtained  by  confession. 
It  also  excludes  the  effect  of  the  Bank- 
ruptcy Act  on  the  right  to  prefer,  and 
the  right  of  an  insolvent  corporation 
to  make  an  assignment  for  the  benefit 
of  creditors  wherein  preferences  are 
given. 

It  does  not  cover  the  question 
whether  an  insolvent  corporation  may 
give  security  to  officers,  directors,  or 
stockholders  for  a  contemporaneous 
loan  to  the  corporation,  the  point  hav- 
ing already  been  covered  by  the  an- 
notation in  6  A.L.R.  561. 
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IJ.  Pr0ferenc0  by  inaolvent  corporaUon. 
a.  To  general  orettttor. 

1.  View  that  preference  may  be  given. 

The  weight  of  authority  is  to  the 
effect  that,  in  the  absence  of  a  stat- 
utory prohibition,  an  insolvent  corpo- 
ration has  the  right  to  prefer  one  of 
its  general  creditors  over  the  others. 

Alabama.  —  Barrett  v.  Pollak  Co. 
(1895)  108  Ala.  890,  54  Am.  St.  Rep. 
172, 18  So.  615;  Pollak  Co.  v.  Muscogee 
Mfg.  Co.  (1895)  108  Ala.  467,  54  Am. 
St.  Rep.  165,  18  So.  611. 

Colorado. — John  V.  Farrell  Co.  v. 
Sweetzer  (1897)  10  Colo.  App.  421, 
51  Pac.  1012;  Burchinell  v.  Bennett 
(1898)  10  Colo.  App.  502,  52  Pac.  51; 
Beaman  v.  Stewart  (1903)  19  Colo. 
App.  226,  74  Pac.  344;  Curtis,  J.  &  Co. 
V.  Smelter  Nat.  Bank  (1908)  43  Colo. 
391,  96  Pac.  172. 

Connecticut. — Catlin  v.  Eagle  Bank 
(1826)  6  Conn.  233;  Savings  Bank  v. 
Bates  (1831)  8  Conn.  505;  Pondville 
Co.  V.  Clark  (1856)  25  Conn.  97. 

Florida.  —  Wheeler  v.  Matthews 
(1915)  70  Fla.  317,  70  So.  416, 

Idaho.  —  Wilson  v.  Baker  Clothing 
Co.  (1918)  25  Idaho,  378,  50  L.R.A. 
(N5.)  289,  137  Pac.  896;  Pettengill 
V.  Blackman  (1917)  30  Idaho,  241. 
164  Pac.  358. 

niinois..— Glover  v.  Wells  (1891)  40 
111.  App.  350;  Commercial  Nat.  Bank 
V.  Burch  (1891)  40  111.  App,  505,  modi- 
fied on  other  grounds  in  (1892)  141 
111.  619,  83  Am.  St.  Rep.  331,  31  N.  E. 
420;  Peterson  v.  Bradbrook  Tailoring 
Co.  (1894)  51  111.  App.  249,  affirmed  in 
(1894)  150  111,  290,  87  N.  E.  242;  Juil- 
lard  V.  Walker  (1894)  54  111.  App.  517, 
affirmed  in  (1895)  158  111.  417,  41  N. 
E.  1076;  Beardstown  Pearl  Button  Co. 
V.  Oswald  (1906)  130  111.  App.  290; 
Ragland  ▼.  McFall  (1890)  137  111.  81, 
27  N.  E.  75;  Warren  v.  First  Nat. 
Bank  (1893)  149  111.  9,  25  L.R.A.  746, 
38  N.  E.  122;  J.  W,  Butler  Paper  Co. 
V.  Robbins  (1894)  151  111.  588,  38  N. 
E.  153;  Gottlieb  v.  Miller  (1894)  154 
111.  44,  39  N.  E.  C92;  Illinois  Steel  Co. 
V.  O'Donnell  (1895)  156  111.  624,  81 
L.RJV.  265,  47  Am.  St.  Rep.  245,  41  N. 
E.  185,  affirming  (1894)  53  111.  App. 
314;  Blair  v.  Illinois  Steel  Co.  (1896) 
159  111.  350,  81  L.RJ^.  269,  42  N.  E. 
19  A.L.B.— 21. 


895;  State  Nat.  Bank  v.  Union  Nat. 
Bank  (1897)  168  111.  519,  48  N.  E.  82; 
Rockford  Wholesale  Grocery  Co.  v. 
Standard  Grocery  &  Meat  Co.  (1898) 
175  III.  89.  67  Am.  St.  Rep.  205,  51  N. 
E.  642,  affirming  (1898)  74  111.  App. 
317. 

Indiana.  —  Henderson  v.  Indian 
Trust  Co.  (1895)  143  Ind.  561,  40  N. 
E.  516;  Nathan  v.  Lee  (1899)  152  Ind. 
232,  43  L.R.A.  820,  52  N.  E.  987. 

Kansas. — Grand  De  Tour  Plow  Co. 
v.  Rude  Bros.  Mfg.  Co.  (1899)  60  Kan. 
145.  65  Pac.  848 ;  Morisette  v.  Howard 
(1901)  62  Kan.  463,  63  Pac.  756. 

Louisiana. — United  States  v.  United 
States  Bank  (1844)  8  Rob.  262. 

Maryland. — State  v.  Bank  of  Mary- 
land (1834)  6  Gill  &  J.  205,  26  Am. 
Dec.  561. 

Massachusetts.  —  Sargent  v.  Web- 
ster (1847)  13  Met.  497,  46  Am.  Dec. 
743. 

Michigan. — Town  v.  Bank  of  River 
Raisin  (1847)  2  Dougl.  680;  Turnbull 
v.  Prentiss  Lumber  Co.  (1884)  55 
Mich.  887,  21  N.  W.  375;  Kendall  v. 
Bishop  (1889)  76  Mich.  634,  43  N.  W. 
645;  Bank  of  Montreal  v.  J.  E.  Potts 
Salt  &  Lumber  Co.  (1892)  90  Mich. 
345,  51  N.  W.  512.  And  see  Haight 
V.  Smith  (reported  herewith)  ante, 
308. 

Mississippi. — ^Arthur  ▼.  Commercial 
&  R.  Bank  (1848)  17  Miss.  394,  48  Am. 
Dec.  719;  Palmer  v.  George  Hutchi- 
son Grocery  Co.  (1892)  —  Miss.  — , 
11  So.  789;  Sells  v.  Rosedale  Grocery 
&  Commission  Co.  (1896)  72  Miss.  590, 
17  So.  236;  Mason  ▼.  Fischer  &  B. 
Lumber  Co.  (1896)  —  Miss.  — ,  21  So. 
5;  Fargason  v.  Oxford  Mercantile  Co. 

(1900)  78  Miss.  65,  27  So.  877. 
Montana. — Ames  &  F.  Co.  v.  Heslet 

(1897)  19  Mont.  188,  61  Am.  St.  Rep. 
496,  47  Pac.  805. 

Nebraska. — Shaw  v.  Robinson  &  S. 
Co.  (1897)  60  Neb.  408,  69  N.  W.  947; 
Wallachs  v.  Robinson  &  S.  Co.  (1897) 
50  Neb.  469,  70  N.  W.  52;  German  Nat. 
Bank  v.  First  Nat.  Bank  (1898)  55 
Neb.  86,  75  N.  W.  531;  M.  A.  Seeds 
Dry-Plate  Co.  v.  Heyn  Photo  Supply 
Co.  (1898)  57  Neb.  214,  77  N.  W.  660; 
Merchants'   Nat.   Bank  v.   McDonald 

(1901)  63  Neb.  863,  88  N.  W.  492,  89 
N.  W.  770. 
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New  Jersey.  —  See  Wilkinson  v. 
Bauerle  (1886)  41  N.  J.  Eq.  635,  7 
Atl.  514;  Vail  v.  Jameson  (1886)  41 
N.  J.  Eq.  648,  7  Atl.  520;  Bergen  v. 
Porpoise  Fishing  Co.  (1886)  42  N.  J. 
Eq.  397,  8  Atl.  523;  Bissell  v.  Besson 
(1890)  47  N.  J.  Eq.  580,  22  Atl.  1077. 
The  rule  in  these  cases  has  been  ab- 
rogated by  statute;  see  subd.  II.  e,  6, 
infra. 

North  Carolina.  —  See  Merchants 
Nat.  Bank  v.  Newton  Cotton  Mills 
(1894)  115  N.  C.  507,  20  S.  E.  765; 
Whitlock  V.  Alexander  (1912)  160  N. 
C.  479,  76  S.  E.  483,  set  out  in 
subd.  II.  e,  8,  infra;  also  Howard  v. 
Central  Tobacco  Warehouse  Co. 
(1898)  123  N.  C.  90,  31  S.  E.  371.  As 
noted  in  the  subdivision  referred  to, 
any  transfer  of  corporate  assets  is, 
under  a  statute,  subject  to  be  set 
aside  at  the  instance  of  a  creditor 
acting  within  a  limited  time. 

Pennsylvania.  —  Dana  v.  Bank  of 
United  States  (1843)  5  Watts  &  S. 
223;  Pairpoint  Mfg.  Co.  v.  Philadel- 
phia Optical  &  Watch  Co.  (1894)  161 
Pa.  17,  28  Atl.  1003;  Borton  v.  Brines- 
Chase  Co.  (1896)  175  Pa.  209,  34  Atl. 
597;  Moller  v.  Keystone  Fibre  Co. 
(1898)  187  Pa.  553,  41  Atl.  478;  Kit- 
tanning  Electric  L.  H.  &  P.  Co's  Es- 
tate (1904)  210  Pa.  6,  59  Atl.  266; 
O'Neil  V.  Burnett  (1919)  268  Pa.  216, 
106  Atl.  246;  East  Side  Bank  v.  Colum- 
bus Tanning  Co.  (1896)  15  Pa.  Co.  Ct. 
357,  affirmed  in  (1895)  170  Pa.  1,  82 
Atl.  589. 

Utali.  —  Weyeth  Hardware  &  Mfg. 
Co.    v.    James-Spencer-Bateman    Co. 

(1897)  15  Utah,  110,  47  Pac.  604; 
Burnham,   H.   M.   Co.   v.   McCornick 

(1898)  18  Utah,  42,  65  Pac.  77;  Wells, 
F.  Co.  V.  George  M.  Scott  Co.  (1898) 
18  Utah,  127,  56  Pac.  81;  National 
Bank  v.  George  M.  Scott  &  Co.  (1898) 
18  Utah,  400,  55  Pac.  374;  Callahan 
V.  Pioneer  Nurseries  Co.  post, . 

Vennont — Warner  v.  Mower  (1839) 
11  Vt.  886. 

Virginia.— Planters  Bank  v.  Whittle 
(1884)  78  Va.  737. 

West  Virginia. — Pyles  v.  Riverside 
Furniture  Co.  (1887)  30  W.  Va.  123,  2 
8.  E.  909. 

Wyoming. — Conway  v.  Smith  Mer- 


cantile Co.  1896)  6  Wyo.  468,  46  Pac. 
1084. 

Thus,  in  Pollack  Co.  v.  Muscogee 
Mfg.  Co.  (1895)  108  Ala.  467,  54  Am. 
St.  Rep.  165,  18  So.  611,  it  appeared  . 
that  the  debtor  corporation  made  a 
general  assignment  for  the  benefit  of 
creditors,  but  before  making  the  as- 
signment the  corporation  issued  at- 
tachment liens  to  certain  creditors, 
which,  it  was  alleged,  were  intended 
to  create  a  preference.  It  was  held 
that  the  attachment  liens  were  valid 
unless  they  were  a  part  of  the  gener- 
al assignment,  as  the  mere  insolvency 
of  the  corporation  did  not  constitute 
its  assets  a  trust  fund  for  the  bene- 
fit of  creditors.  See  to  the  same  ef- 
fect, Barrett  v.  Pollak  Co.  (1895)  108 
Ala,  390,  54  Am.  St.  Rep.  172,^18  So. 
615. 

So,  in  Burchinell  v.  Bennett  (1898) 
10  Colo.  App.  502,  52  Pac.  51,  it  ap- 
peared that  a  business  corporation 
executed  a  mortgage  on  its  stock  in 
trade  to  secure  a  promissory  note. 
Concurrently  with  the  execution  of 
the  security,  the  company  turned  over 
the  mortgaged  goods  to  the  mortga- 
gee. Subsequently  other  creditors  of 
the  company  commenced  a  suit  by  at- 
tachment and  levied  on  the  stock,  and 
the  suit  at  bar  was  brought  against 
the  sheriff  to  recover  the  possession 
or  value  of  the  stock.  The  court  held 
that  the  mortgage  and  transfer  of 
stock  were  valid,  since  a  corporation 
has  the  full  power  to  turn  over  all  or 
part  of  its  property  to  the  payment  of 
its  debts,  where  it  is  done  in  good 
faith  and  not  for  a  fraudulent  pur- 
pose. 

It  appeared  in  John  V.  Farwell  Co. 
V.  Sweetzer  (1897)  10  Colo.  App.  421, 
51  Pac.  1012,  that  a  corporation  in 
failing  circumstances  executed  a  chat- 
tel mortgage  of  all  its  stock  and  fix- 
tures to  two  of  its  creditors,  leaving 
the  plaintiffs  and  other  creditors  un- 
protected. It  was  held  that  a  corpo- 
ration, even  though  insolvent,  has  the 
same  power  as  a  natural  person  to 
make  a  distinction  between  creditors, 
and  give  preferences  to  some  over 
others. 

Likewise,  in  Curtis,  J.  &  Co.  v. 
Smelter  Nat.  Bank    (1908)    43  Colo. 
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391,  96  Pac.  172,  it  appeared  that  a 
business  corporation,  being  insolvent, 
transferred  all  of  its  assets  of  every 
description  to  the  defendant,  one  of 
its  creditors.  A  bill  was  brought  to 
subject  the  property  transferred  to 
the  p.ayment  of  judgments  obtained  by 
the  plaintiiFs,  also  general  creditors  of 
the  corporation.  In  dismissing  the 
bill,  the  court  said:  "The  right  of  a 
corporation  to  make  such  preference, 
in  the  absence  of  legislative  prohibi- 
tion, is  too  well  settled  to  require  the 
citation  of  authorities;  and  it  is  also 
settled  beyond  controversy  in  this 
state  that,  as  between  itself  and  its 
creditors,  the  corporation  is  simply  a 
debtor,  and  does  not  hold  the  property 
in  trust  or  subject  to  a  lien  in  their 
favor,  although  insolvent,  until  the 
jurisdiction  of  a  court  of  equity  has 
been  properly  invoked  and  lawfully 
exercised  in  protecting  such  assete 
and  in  administering  its  affairs." 

Where  an  insolvent  corporation  di- 
vided its  stock  and  fixtures  among  cer- 
tain creditors,  and  that  assigned  to 
the  plaintiff  was  subsequently  levied 
on  by  the  defendant  as  sheriff  under 
judgments  obtained  by  other  credi- 
tors, it  was  held  that  the  levy  was  il- 
legally made,  since  a  corporation  may 
prefer  certain  creditors  to  the  exclu- 
sion of  others.  Beaman  v.  Stewart 
(1903)  19  Colo.  App.  226,  74  Pac.  344. 

In  Catlin  v.  Eagle  Bank  (1826)  6 
Conn.  233,  it  appeared  that  after  the 
defendant  bank  became  insolvent,  it 
executed  a  mortgage  to  one  creditor 
and  also  made  cash  payments  and 
transferred  negotiable  instruments  to 
reduce  its  indebtedness.  The  trust- 
fund  doctrine  was  distinctly  repudi- 
ated by  the  court,  which  held  that  an 
action  to  set  aside  the  transfers  and 
distribute  the  defendant's  assets  equi- 
tably among  the  creditors  could  not 
be  maintained. 

So,  in  Savings  Bank  v.  Bates  (1831) 
8  Conn.  605,  an  action  on  a  promissory 
note  made  by  the  defendant  and  pay- 
able in  sixty  days,  it  appeared  that 
the  note  was  held  by  a  bank,  which 
became  insolvent  before  the  note  be- 
came due.  Previous  to  this  time,  the 
defendant  had  become  th«  owner  of 
certain  bills  of  the  insolvent  bank. 


On  the  sixty-first  day  the  defendant 
presented  the  bank  bills  to  the  insol- 
vent bank  and  demanded  that  the  note 
be  canceled  in  exchange  for  the  bank 
bills.  This  the  bank  refused  to  do, 
assigning  as  a  reason  that  the  days 
of  grace  on  the  note  had  not  expired. 
Before  the  expiration  of  the  days  of 
grace,  the  insolvent  bank  transferred 
the  note  to  the  plaintiff.  It  was  held 
that  the  note  was  part  of  the  funds 
of  the  bank,  and  that  the  bank  might, 
even  after  insolvency,  transfer  it, 
though  in  so  doing  it  preferred  on^ 
creditor  to  another. 

In  Wilson  v.  Baker  Clothing  Co. 
(1913)  25  Idaho,  378,  50  L.R.A.(N.S.) 
239,  137  Pac.  896,  the  action  was  by 
the  receiver  of  an  insolvent  bank  to 
recover  money  which  the  defendant 
depositor  had  checked  out  of  the  bank. 
It  appeared  that,  learning  that  the 
cash  account  of  the  bank  was  low  and 
that  insolvency  was  imminent,  the 
president  of  the  defendant  company 
presented  a  check  for  the  amount  of 
its  deposit.  The  bank  at  first  refused 
to  pay  tills  check,  but,  within  an  hour 
of  the  time  when  the  bank  was  forced 
to  close,  the  check  was  paid>  The 
plaintiff  contended  that  this  transac- 
tion was  with  the  intent  to  hinder,  de- 
lay, and  defraud  creditors,  and  con- 
stituted a  preference.  The  co«irt  held 
that,  in  the  absence  of  fraud,  an 
insolvent  corporation  may  give  pref- 
erences in  the  due  course  of  business. 

So,  in  Pettengill  v.  Blackman  (1917) 
30  Idaho,  241,  164  Pac.  358,  it  ap- 
peared that  the  defendant  held  a  cer- 
tificate of  deposit  of  a  state  bank  and 
informed  the  bank  that  he  desired  to 
cash  the  certificate.  An  arrangement 
was  entered  into  by  which  the  defend- 
ant retained  the  certificate  and  the 
bank  executed  a  mortgage  to  secure 
the  debt.  The  bank  at  this  time  was 
insolvent,  but  this  fact  was  unknown 
to  the  defendant.  An  action  being 
brought  by  the  receiver  of  the  bank  to 
have  the  mortgage  set  aside  on  the 
ground  that  it  was  executed  in  prefer- 
ence of  creditors,  the  court  held  that, 
as  there  was  no  fraud  in  the  transac- 
tion, the  insolvent  bank  had  the  right 
to  prefer  the  defendant  over  other 
creditors. 
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In  Warren  v.  First  Nat.  Bank  (1893) 
149  IlL  9,  25  L.R.A.  746.  38  N.  E.  122, 
it  appeared  that  a  corporation,  being 
insolvent,  transferred  the  corporate 
assets  to  one  creditor,  leaving  no 
available  funds  for  the  remaining 
creditors.  An  action  was  brought  to 
have  this  transfer  set  aside.  The 
theory  on  which  the  action  rested  was 
that  the  assets  of  a  corporation,  the 
instant  the  corporation  became  insol- 
vent, were  transformed  into  a  trust 
fund  for  the  benefit  of  its  creditors. 
And  that  the  officers  of  the  corporation 
in  possession  of  the  corporate  prop- 
erty, being  trustees  for  all  the  credi- 
tors, could  not  lawfully  dispose  of  it 
otherwise  than  for  the  equal  benefit 
of  all  the  creditors.  In  holding  to  the 
contrary  the  court  taid:  "The  doc- 
trine is  recognized  here  that  the  prop- 
erty of  an  insolvent  corporation  is  a 
trust  fund  in  such  sense  as  precludes 
the  directors  and  officers  of  the  cor- 
poration from  dealing  with  it  in  such 
manner  as  to  secure  preferences  for 
themselves.  .  .  .  But  we  have  not 
gone  80  far  as  to  hold  that  the  mere 
insolvency  of  a  corporation  eo  in- 
stanti  deprives  the  directors  and  of- 
ficers of  the  power  to  dispose  of  the 
corporate  property,  in  good  faith,  by 
way  of  paying  or  securing  corporate 
debts,  even  though  the  result  may  be 
to  give  certain  creditors  a  preference 
over  others."  So,  in  J.  W.  Butler 
Paper  Co.  v.  Robbins  (1894)  151  111. 
588,  38  N.  E.  163,  the  court  said: 
"It  is  the  settled  law  of  this  state 
that  corporations  may  prefer  credi- 
tors. Their  corporate  property  is 
not  held  in  trust  in  such  sense 
as  to  forbid  them  giving  judg- 
ment notes,  confessions  of  judgment, 
or  mortgages,  or  doing  any  other  mat- 
ter or  thing  in  the  exercise  of  the 
right  they  have  to  prefer  one  creditor 
to  another.  .  .  .  Individuals  may 
prefer  creditors,  and  so  may  corpora- 
tions; but  in  the  case  of  corporations 
there  are,  in  such  preferential  trans- 
actions, and  in  all  others  for  that  mat- 
ter, two  or  more  persons  concerned 
besides  the  person  preferred;  namely, 
the  corporation  itself,  and  he  who  acts 
for  it  or  in  its  name.  The  right  to 
prefer  belongs  to  the  corporation,  and 


must  be  exercised,  on  its  behalf,  by 
the  proper  person  or  persons  duly  au- 
thorized, and  under  proper  circum- 
stances. The  exercise  of  the  right  be- 
comes illegal  whenever  the  detriment 
of  the  corporation  is  thereby  sought. 
Those  persons  to  whom  the  corpora- 
tion intrusts  the  exercise  of  its  right 
to  prefer  creditors  must  execute  the 
trust  in  the  utmost  good  faith,  with- 
out regard  to  the  extent  of  their  per- 
sonal interest  in  the  corporation  or  its 
property." 

In  Nathan  v.  Lee  (1898)  152  Ind. 
232,  43  L.R.A.  820,  52  N.  E.  987,  the 
right  to  prefer  was  sustained,  it  ap- 
pearing that  an  insolvent  corporation 
executed  mortgages  covering  all  of  the 
corporate  property,  to  two  of  its  larg- 
est creditors. 

In  Grand  De  Tour  Plow  Co.  v.  Rude 
Bros.  Mfg.  Co.  (1899)  60  Kan.  145, 
55  Pac.  848,  a  controversy  between  the 
preferred  and  unpreferred  creditors 
of  the  Wichita  Implement  Company, 
a  corporation  which  had  been  in  a 
failing  condition  for  some  time  prior 
to  November  21,  1895,  it  appeared  that 
on  that  day  the  corporation  preferred 
one  of  its  creditors,  the  Grand  De 
Tour  Plow  Company,  by  mortgaging 
and  transferring  to  that  company  a 
considerable  part  of  its  property  and 
assets;  and  at  the  same  time  some 
other  creditors  were  in  like  manner 
preferred.  A  proceeding  was  begun 
by  the  unpreferred  creditors  challeng- 
ing the  validity  of  the  mortgage,  the 
transfer  that  was  made  to  the  Grand 
De  Tour  Plow  Company,  and  asking 
for  an  accounting  by  that  company  of 
the  property  so  mortgaged  and  trans- 
ferred to  it.  In  holding  the  mortgage 
to  be  valid,  the  court  said:  "Until 
the  assets  are'  properly  brought  with- 
in the  jurisdiction  of  a  court  of  equity, 
the  dominion  and  control  of  the  same 
remain  in  the  corporation,  and  it  may 
make  any  honest  disposition  of  them. 
In  the  absence  of  statutory  restric- 
tions a  corporation  has  the  same  con- 
trol and  power  of  disposition  of  its 
property  that  a  natural  person  has, 
and  an  insolvent  corporation  has  the 
power  and  right  to  prefer  its  creditors 
in  the  same  way  and  under  the  same 
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circumstances  as  an  insolvent  individ- 
ual mi£:ht  do." 

So,  in  Morisette  v.  Howard  (1901) 
62  Kan.  463,  63  Pac.  756,  an.  action 
brought  by  the  trustee  of  an  insolvent 
corporation  to  recover  possession  of 
a  stock  of  merchandise  held  by  the 
defendant  as  sheriff,  who  had  seized 
it  as  property  of  the  corporation  at 
the  instance  of  the  creditors  of  that 
company,  it  appeared  that  the  corpo- 
ration, finding  itself  in  a  failing  con- 
dition, sold  not  only  the  property  in 
question,  but  the  entire  corporate  as- 
sets, and  distributed  the  proceeds 
among  creditors,  excluding  the  attach- 
ing creditors.  It  was  held  that  a  cor- 
poration had  the  same  dominion  and 
control  over  the  disposition  of  its  as- 
sets and  property  as  an  individual, 
and  had  the  same  power  to  make  any 
honest  disposition  of  them  and  in  good 
faith,  to  prefer  its  creditors. 

In  Sargent  v.  Webster  (1847)  13 
Met  (Mass.)  497,  46  Am.  Dec.  743, 
one  of  the  earliest  cases  on  the  ques- 
tion under  discussion,  it  appeared 
that  the  plaintiff  was  a  creditor  of  a 
corporation  for  advances,  and  was 
surety  and  indorser,  to  a  large  amount, 
on  their  outstanding  securities;  that 
after  the  corporation  became  insol- 
vent and  unable  to  pay  its  debts,  the 
directors  voted  to  make  an  assignment 
to  the  plaintiff  of  all  the  property  of 
the  corporation,  for  the  payment  of 
his  indorsements.  The  court  held  the 
transfer  to  be  valid,  as  the  corpora- 
tion possessed  the  right  to  prefer 
creditors  in  winding  up  its  affairs. 

In  Arthur  v.  Commercial  &  R.  Bank 
(1848)  17  Miss.  894,  48  Am.  Dec.  719, 
wherein  it  appeared  that  an  insolvent 
bank  made  assignments  for  the  bene- 
fit of  certain  creditors  to  the  exclusion 
of  others,  the  court,  in  repudiating  the 
trust  fund  doctrine,  said:  "In  one 
sense  the  assets  of  a  bank  do  consti- 
tute a  trust  fund,  for  they  cannot  be 
lawfully  diverted  from  the  payment  of 
debts;  yet  no  creditor,  unless  he  have 
a  judgment,  has  such  an  interest  in 
them,  apart  from  an  assignment,  as 
will  enable  him  to  subject  them  to 
his  debt.  A  particular  assignment 
may  be  made  of  part  of  the  effects  to 
pay  a  specified  debt.     Payment  may 


be  made  to  a  single  creditor,  though 
such  payment  may  exhaust  the  fund. 
These  preferences  could  not  be  given 
if  any  definite  trust  attached  to  the 
assets,  in  favor  of  all  the  creditors. 
A  preference  given  by  a  general  as- 
signment does  not,  therefore,  of  neces- 
sity, invalidate  the  deed;  yet  all  such 
preferences  are  liable  to  objection, 
and  must  be  watched  with  jealousy. 
Though  they  may  create  suspicion, 
they  are  not  in  themselves  fraudu- 
lent." 

See  to  the  same  effect,  Palmer  v. 
George  Hutchison  Grocery  Co.  (1892) 
—  Miss.  —,11  So.  789;  Sells  v.  Rose- 
dale  Grocery  &  Commission  Co.  (1895) 
72  Miss;  690,  17  So.  236;  Mason  v. 
Fischer  &  B.  Lumber  Co,  (1896)  — 
Miss.  — ,  21  So.  5. 

It  was  shown  in  Fargason  v.  Oxford 
Mercantile  Co.  (1900)  78  Miss.  65,  27 
So.  877,  that  a  corporation  executed  to 
one  of  its  creditors  a  bill  of  sale  of  all 
its  property,  leaving  the  plaintiff  cred- 
itor unprovided  for.  The  court  said: 
"We  will  not  disturb  the  numerous  de- 
cisions of  this  court  holding  that  in- 
solvent corporations  may,  in  good 
faith,  prefer  creditors  as  individuals 
may.  No  bad  faith  is  shown  in  this 
record.  It  shows  merely  a  preference 
of  the  bank  as  creditor,  and  every 
stockholder  either  expressly  author- 
ized, or  ratified  and  approved,  the  sale 
to  the  bank  in  satisfaction  of  the  debt 
to  it." 

So,  it  appeared  in  Ames  ft  F.  Go.  v. 
Heslet  (1897)  19  Mont.  188,  61  Am. 
St.  Rep.  496,  47  Pac.  806,  that  a  busi- 
ness corporation^  being  unable  to  pay 
its  debts,  and  being  threatened  by  one 
of  its  largest  creditors  with  an  at- 
tachment suit,  executed  a  general  as- 
signment for  the  benefit  of  its  credi- 
tors, in  which  the  threatening  creditor 
and  several  others  were  preferred. 
The  plaintiffs,  as  judgment  creditors, 
instituted  an  action  to  set  aside  this 
assignment.  It  was  held  that,  in  the 
absence  of  statutory  prohibition,  an 
insolvent  corporation  has  the  power 
to  give  a  preference  among  creditors, 
and  that  the  assignment  was  valid. 

Where  a  corporation,  being  hope- 
lessly insolvent,  transfers  its  assets  to 
certain  creditors,  to  the  exclusion  of 
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others,  the  transfers  are  valid;  skice 
in  the  absence  of  fraud,  an  insolvent 
corporation  may  prefer  one  or  more  of 
its  creditors.  M.  A.  Seeds  Dry  Plate 
Co.  V.  Heyn  Photo-Supply  Co.  (1898) 
57  Neb.  214,  77  N.  W.  660.  See  to  the 
same  effect,  Shaw  v.  Robinson  &  S.  Co. 
(1897)  50  Neb.  403,  69  N.  W.  947; 
Wallacha  v.  Robinson  &  S.  Co.  (1897) 
50  Neb.  469,  70  N.  W.  52;  German  Nat. 
Bank  v.  First  Nat.  Bank  (1898)  55 
Neb.  86,  75  N.  W.  531;  Merchants- 
Nat.  Bank  v.  McDonald  (1901)  63  Neb. 
363,  88  N.  W.  492,  89  N.  W.  770. 

In  Dana  v.  Bank  of  United  States 
(1843)  5  Watts  &  S.  (Pa.)  223,  it  ap- 
peared that  the  defendant  bank  had 
become  largely  indebted,  and  for  the 
purpose  of  paying  part  of  its  indebted- 
ness executed  a  deed.  An  action  was 
instituted  by  an  unpaid  creditor  to 
have  the  deed  set  aside  on  the  ground 
that  the  bank,  being  insolvent,  could 
not  assign  its  property,  or  any  part 
thereof,  so  as  to  give  a  preference  to 
a  portion  of  its  creditors.  In  holding 
the  preference  given  to  be  valid,  the 
court  said :  "Although  it  may  be  true 
generally,  in  the  abstract,  that  the 
creditors  of  a  person  or  corporation 
are  equally  meritorious,  yet,  owing  to 
the  peculiar  circumstances  under 
which  debts  may  be  occasionally  cre- 
ated, such  a  predicate  cannot  be  con- 
sidered altogether  correct;  and  the 
debtM*  may  not  only  be  under  a  moral 
but  a  legal  obligation,  if  unable  to 
meet  the  payment  of  all  his  debts,  to 
give  a  preference.  .  .  .  But  in  this 
case,  although  there  are  some  restric- 
tions placed  on  the  bank  by  the  act 
establishing  it,  yet  it  cannot  be  pre- 
tended, or  at  most  cannot  be  shown, 
that  the  bank,  or  its  president  and  di- 
rectors, are  either  expressly  or  im- 
pliedly restrained  from  giving,  direct- 
ly or  indirectly,  preferences  to  some 
of  its  creditors  over  others.  And,  not 
being  restrained  in  this  respect  by 
this  or  any  other  act,  it  must  be 
deemed  to  have  the  same  power  to 
make  a  distinction  between  its  cred- 
itors, and  to  give  preferences  to  some 
of  them  over  others,  that  any  natural 
person  has.  That  the  latter  has  such 
power  is  not  denied,  but  admitted,  by 
the  counsel  for  the  plaintiff." 


So,  in  Pairpoint  Mfg.  Co.  v.  Phila- 
delphia Optical  &  Watch  Co.  (1894) 
161  Pa.  17,  28  Atl.  1003,  it  appeared 
that  a.  corporation  caused  judgment 
by  confession  to  be  entered  for  a  sum 
due  a  creditor.  On  the  same  day  a 
writ  of  execution  issued  and  a  levy 
was  made  on  the  property  of  the  com- 
pany. A  bill  was  filed  by  the  plaintiff 
and  other  creditors  of  the  corporation 
to  enjoin  the  creditor  from  proceed- 
ing with  the  execution,  and  to  have 
the  judgment  set  aside  as  fraudulent 
In  refusing  the  relief  asked  for,  the 
court  said:  "No  disability  to  make  a 
preference  is  imposed  upon  this  cor- 
poration by  its  charter,  and  the  pro- 
hibition by  a  general  enactment  can 
have  no  extraterritorial  effect.  Not 
being  forbidden  by  the  organic  law  of 
the  corporation,  the  legality  of  the  act 
must  depend  upon  the  law  of  the  state 
where  it  is  done.  In  Pennsylvania  an 
insolvent  corporation  may  prefer  a 
creditor  by  a  confession  of  judgment." 
See  to  the  same  effect,  East  Side  Bank 
V.  Columbus  Tanning  Co.  (1895)  15 
Pa.  Co.  Ct.  357,  affirmed  in  (1895)  170 
Pa.  1,  32  Atl.  639. 

In  Borton  v.  Brines-Chase  Co. 
(1896)  175  Pa.  209,  34  Atl.  597,  the 
court  stated  the  facts  and  its  holding 
as  follows :  "The  bill  in  equity  in  this 
case  was  filed  by  a  receiver  appointed 
by  the  New  Jersey  court  of  chancery, 
on  April  29,  1895,  to  set  aside  a  deed 
of  general  assignment  for  the  benefit 
of  creditors  of  the  Brines-Chase  Com- 
pany, a  New  Jersey  corporation,  exe- 
cuted and  delivered  in  Pennsylvania, 
April  23,  1895,  in  pursuance  of  the 
resolution  of  the  board  of  directors  of 
the  said  corporation,  at  a  meeting  held 
here,  as  well  as  to  set  aside  two  judg- 
ments entered  upon  single  bills  exe- 
cuted in  this  state.  .  .  .  Certain 
statutes  of  the  state  of  New  Jersey, 
particularly  the  Act  of  1895,  which, 
it  is  alleged,  prohibits  such  assign- 
ment and  confession  of  judgments  on 
the  part  of  the  insolvent  corporation, 
are  invoked  in  behalf  of  the  receiver 
appointed  by  the  New  Jersey  court, 
and  to  justify  such  interposition  of 
the  courts  of  this  state.  ...  In 
our  opinion,  the  acts  in  question  are 
of  local  application,  and  have  no  ex- 
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traterritorial  effect.  They  do  not  go 
to  the  orfiranic  power  of  the  corpora^ 
tion,  but  affect  only  the  remedy,  and 
under  the  authority  of  Pairpoint  Mfg. 
Co.  V.  Philadelphia  Optical  &  Watch 
Co.  (1894)  161  Pa.  17,  28  Atl.  1003; 
East  Side  Bank  v.  Columbus  Tanning 
Go.  (1895)  170  Pa.  1,  32  Atl.  539,  we 
hold  that  they  do  not  operate  to  con- 
.trol  the  action  of  the  corporation  in 
the  distribution  of  property  in  this 
state,  made  in  accordance  with  the 
laws  thereof." 

In  Burnham,  H.  M.  &  Co.  v.  Mc- 
Comick  (1898)  18  Utah,  42,  65  Pac. 
77,  it  appeared  that  the  plaintiffs, 
creditors  of  the  defendant  corpora- 
tion, brought  suit  to  set  aside  an  as- 
signment of  insurance  policies  made 
by  the  corporation  to  the  defendant 
McCornick,  a  banker,  in  liquidation  of 
a  debt  which  the  corporation  owed 
him.  It  appeared  that  the  defendant 
McCornick  had  loaned  sums  at  various 
times  to  the  corporation,  taking  notes 
therefor.  In  holding  the  assignment 
to  be  valid,  the  court  said:  "The 
record  appeal^  to  present  a  case 
where  a  corporation  in  embarrassed 
circumstances,  rendered  more  so  be- 
cause of  the  fire,  without,  so  far  as 
shown,  being  actuated  by  improper 
motives,  has  undertaken  to  pay  a  bona 
fide,  subsisting  debt  by  an  assignment 
of  insurance  policies.  This  it  had  a 
right  to  do,  whether  solvent  or  insol- 
vent, so  long  as  it  acted  in  good  faith. 
In  this  state,  in  the  absence  of  statu- 
tory restrictions  and  insolvent  laws, 
an  insolvent  corporation  has  the 
power  to  prefer  creditors,  who  are 
not  officers  or  agents,  by  deed  of  as- 
signment or  otherwise,  so  long  as  its 
assets  have  not  been  taken  into  pos- 
session by  a  court  of  equity,  in  a  prop- 
er proceeding,  at  the  instance  of  a 
proper  party." 

In  Warner  v.  Mower  (1839)  11  Vt 
385,  the  court  stated  the  facts  as  fol- 
lows: "In  this  case  the  plaintiff 
claims  title  to  the  property  by  assign- 
ment from  the  Green  Mountain  Manu- 
facturing Company,  and  the  defend- 
ants by  virtue  of  an  attachment 
against  the  same  company.  Both  par- 
ties were  bona  fide  creditors  of  the 
company,  and  the  controversy  is  one 


of  strict  right.  The  deed  of  assign- 
ment is  general,  including  all  the 
property  belonging  to  the  company, 
and  is  made  in  the  name  of  Henry 
Hodges,  preBi4ent  of  the  company, 
and  sealed  with  his  private  seal."  In 
holding  the  assignment  to  be  valid, 
the  court  said:  "There  can  be  no 
question,  I  apprehend,  that  corpora- 
tions of  this  character,  as  well  as  nat- 
ural persons,  may  assign  their  prop- 
erty for  the  benefit  of  creditors.  And 
if  they  may  do  this,  it  follows,  of 
course,  that  they  may  make  such  pref- 
erences as  any  other  debtors  may." 

In  Planters  Bank  v.  Whittle  (1884) 
78  Va.  737,  it  appeared  that  a  bank 
discounted  for  a  corporation  negoti- 
able notes  indorsed  by  the  directors 
of  the  corporation.  As  security,  cer- 
tain bonds  were  assigned  to  the  bank. 
At  the  time  the  assignment  was  made 
suit  had  been  instituted  for  the  ap- 
pointment of  a  receiver.  It  was 
charged  in  the  bill  that  the  assign- 
ment by  the  company  to  the  bank  was 
fraudulent,  illegal,  and  void;  and  the 
prayer  of  the  bill  was  that  the  bank 
should  be  required  to  surrender  to  the 
receiver  the  bonds  which  had  thus 
come  into  its  possession.  The  court 
held  the  assignment  to  be  valid,  say- 
ing: "It  is  not  only  settled  that  jthe 
directors  may  make  preferences  be- 
tween creditors,  but  such  preferences 
may  be  made  in  their  own  favor  when 
they  themselves  are  creditors  of  the 
corporation.  Of  course  in  such  cases 
they  must  act  with  the  utmost  good 
faith,  and  the  transactions,  to  be  up- 
held, must  be  free  from  the  taint  of 
fraud  or  suspicion." 

So,  in  Pyles  v.  Riverside  Furniture 
Co.  (1887)  30  W.  Va.  123,  2  S.  E.  909, 
an  action  to  set  aside  several  deeds 
of  trust,  executed  by  the  defendant 
corporation  to  secure  certain  credi- 
tors, the  last  of  which  was  a  general 
assignment  of  all  its  property  for  the 
benefit  of  its  creditors,  but  preferring 
certain  creditors,  it  was  held  that  an 
insolvent  corporation,  having  ceased 
to  do  business,  has  the  same  power  as 
an  individual  to  prefer  creditors. 

In  Conway  v.  Smith  Mercantile  Co. 
(1896)  6  Wyo.  468,  46  Pac.  1084,  a  pe- 
tition in  the  nature  of  a  creditors' 
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bill  filed  by  judgment  creditors  of  the 
defendant,  a  corporation,  to  reach  and 
subject  to  the  payment  of  their  judg:- 
ments  assets  of  the  company  which 
could  not  be  reached  by  execution,  it 
appeared  that  the  defendant  corpora- 
tion being  in  straitened  circum- 
stances, the  stock  of  goods  was  sold 
to  one  of  the  stockholders  on  consid- 
eration that  he  assume  certain  debts 
of  the  corporation.  The  court  held 
that  the  transfer  was  valid,  as  a  cor- 
poration may  prefer  one  creditor  to 
another. 

2.  View    that    preference    may    not    be 
given. 

(a)   View  stated. 

In  some  jurisdictions  it  is  held  that 
an  insolvent  corporation  may  not  pre- 
fer one  creditor  over  another,  the  as- 
sets of  an  insolvent  corporation  being 
in  these  jurisdictions  considered  to 
be  a  trust  fund  for  creditors. 

Ohio.  —  Rouse  v.  Merchants'  Nat. 
Bank  (1889)  46  Ohio  St.  493,  6  L.R.A. 
878,  1&  Am.  St.  Rep.  644,  22  N.  E.  293; 
Sayler  v.  Simpson  (1889)  46  Ohio  St 
610,  24  N.  E.  596;  Damarin  v.  Huron 
Iron  Ga  (1890)  47  Ohio  St.  581,  26  N. 
E.  87;  Philips  v.  Ammon-Stevens  Co. 
(1895)  3  Ohio  S.  &  C.  P.  Dec.  418,  2 
Ohio  N.  P.  187;  Remington  &  Son  v. 
Central  Press  Asso.  Co.  (1896)  4  Ohio 
S.  &  C.  P.  Dec.  337;  Kit  Carter  Cattle 
Co.  v.  McGillin  (1900)  21  Ohio  C.  C. 
210,  11  Ohio  C.  D.  413. 

South  Dakota.— Adams  &  W.  Co.  t. 
Deyette  (1895)  8  S.  D.  119,  81  L.R.A. 
497,  59  Am.  St.  Rep.  751,  65  N.  W.  471; 
Furber  v.  Williams-Flower  Co.  (1907) 
21  S.  D.  228,  8  L.R.A.(N.S.)  1259,  111 
N.  W.  548,  15  Ann.  Cas.  1216. 

Tennessee. — Marr  v.  Bank  of  West 
Tennessee  (1867)  4  Coldw.  471; 
Smith  v.  St.  Louis  Mut.  L.  Ins.  Co. 
(1876)  3  Tenn.  Ch.  502;  Brown  v. 
Morristown  Co-op.  Stove  Co.  (1897) 
—  Tenn.  — ,  42  S.  W.  161. 

Texas.  —  Lyons-Thomas  Hardware 
Co.  v.  Perry  Stove  Mfg.  Co.  (1893)  86 
Tex.  143,  22  L.R.A.  802,  24  S.  W.  16; 
Fowlw  V.  Bell  (1896)  90  Tex.  150,  39 
L.R.A.  254,  59  Am.  St.  Rep.  788,  37  S. 
W.  1058;  Harrigan  v.  Quay  (1894)  — 
Tex.  Civ.  App.  — ,  26  S.  W.  512;  Flor- 
sheim  Bros.  Dry  Goods  Co.  v.  Wetter- 


mark  (1895)  10  Tex.  Civ.  App.  102,  30 
S.  W.  505;  Rogers  v.  East  Line  Lum- 
ber Co.  (1895)  11  Tex.  Civ.  App.  108, 
33  S.  W.  312;  Rogers  v.  Southern  Pine 
Lumber  Co.  (1899)  21  Tex.  Civ.  App. 
48,  51  S.  W.  26. 

Washington.  —  Thompson  v.  Huron 
Lumber  Co.  (1892)  4  Wash.  600,  30 
Pac.  741,  31  Pac.  25;  Holbrook  v. 
Peters  &  M.  Co.  (1894)  8  Wash.  344, 
36  Pac.  266;  Conover  v.  Hull  (1895) 
10  Wash.  673,  45  Am.  St.  Rep.  810,  39 
Pac.  166;  Compton  v.  Schwabacher 
Bros.  &  Co.  (1896)  15  Wash.  306,  46 
Pac.  338;  Biddle  Purchasing  0>.  v. 
Port  Townsend  Steel  Wire  &  Nail  Co. 

(1897)  16  Wash.  681,  48  Pac.  407; 
Cook  V.  Moody  (1897)  18  Wash.  114, 
63  Am.  St.  Rep.  872,  50  Pac.  1020;  Van 
Brocklin  v.  Queen  City  Printing  Co. 

(1898)  19  Wash.  552,  53  Pac.  822; 
Burrell  v.  Bennett  (1899)  20  Wash. 
644,  56  Pac.  375;  Washington  Liquor 
Co.  V.  Alladio  Cafe  Co.  (1902)  28 
Wash.  176,  68  Pac.  444;  Boyes  v.  Turk 
Min.  Co.  (1910)  66  Wash.  515,  106 
Pac.  475;  P.  B.  Yates  Mach.  Co.  v. 
Lakin  (1920)  113  Wash.  45,  12  A.L.R. 
243,  192  Pac.  982. 

Wisconsin.  —  First  Nat.  Bank  v. 
Knowles  (1886)  67  Wis.  373,  28  N.  W. 
225;  Ford  v.  Hill  (1896)  92  Wis.  188, 
53  Am.  St.  Rep.  902,  66  N.  W.  116. 
Compare  dictum  in  Slack  v.  North- 
western Nat.  Bank  (1899)  108  Wis. 
57,  74  Am.  St.  Rep.  841,  79  N.  W.  51. 

In  Aiken  v.  Timm  (1920)  147  Minn. 
317,  180  N.  W.  234,  a  conveyance  of 
land  by  an  insolvent  corporation,  act- 
ing through  its  general  manager,  to 
the  wife  of  such  manager,  in  payment 
of  a  debt  due  her  and  also  one  due 
the  general  manager,  is  held  to  be  pre- 
sumptively fraudulent  as  to  other  ex- 
isting creditors,  and  voidable  in 
statutory   sequestration   proceedings. 

In  Rouse  v.  Merchants'  Nat.  Bank 
(1889)  46  Ohio  St.  493,  5  L.R.A.  378, 
15  Am.  St.  Rep.  644,  22  N.  E.  293,  it 
appeared  that  a  corporation,  being  un- 
able to  meet  its  liabilities,  made  an  as- 
signment for  the  benefit  of  its  cred- 
itors, and  the  plaintiff  was  appointed 
trustee  to  administer  the  assignment. 
Subsequently,  a  bank,  claiming  to  be 
a  creditor  of  the  corporation,  and  that 
the  debt  due  to  it  was  secured  by  a 


Digitized  by 


Google 


ANNO.— CORPORATIONS— PREFERRING  CREDITORS. 


329 


chattel  mortgraire  on  the  property  as- 
signed, presented  its  claim.  It  ap- 
peared that  the  bank  held  six  promis- 
sory notes  made  by  the  corporation, 
and  that  on  the  day  of  the  assigniment, 
the  corporation  executed  the  chattel 
mortsra^re  in  question  for  the  purpose 
of  sriying  the  bank  a  preference  over 
other  creditors  of  the  corporation.  In 
holding  the  mortgages  to  be  invalid, 
the  court  said:  "Without  extending 
the  discussion,  we  are  of  opinion  that 
when  a  corporation  for  profit,  organ- 
ized under  the  laws  of  this  state,  be- 
comes insolvent  and  ceases  to  carry  on 
its  business  or  further  pursue  the  pur- 
poses of  its  creation,  the  corporate 
property  constitutes  a  trust  fund  for 
the  equal  benefit  of  the  corporate 
creditors,  in  proportion  to  the  amount 
of  their  respective  claims;  and  that 
it  cannot  then,  by  pledge  or  mortgage 
of  the  property  to  some  of  its  credi- 
tors as  security  for  antecedent  debts, 
without  other  consideration,  create 
valid  preferences  in  their  behalf,  over 
the  other  creditors,  or  over  an  assign- 
ment thereafter  made  for  the  benefit 
of  creditors.  .  .  .  Admit  the  power 
of  the  board  of  directors  of  an  insol- 
veiit  corporation  to  make  preferences 
among  its  creditors,  and  it  must  follow 
that  they  may  prefer  any  they  choose 
to  select  for  that  purpose.  This  would 
be  wholly  inconsistent  with  the  trust 
relation  subsisting  between  the  di- 
rectors and  shareholders;  for  since 
different  stockholders,  or  classes  of 
stockholders,  may  be  liable  for  dif- 
ferent debts,  and  not  all  for  the  same 
debts,  if  the  directors  could  apply  the 
corporate  property  to  some  of  its 
debts,  leaving  others  entirely  unpro- 
vided for,  they  would  be  at  liberty  to 
select  the  debts  for  which  particular 
stockholders  alone  were  liable,  and  ap- 
propriate all  of  the  property  to  their 
satisfaction,  leaving  the  other  stock- 
holders to  respond  to  the  full  extent 
of  their  statutory  liability,  for  the  re- 
maining debts.  The  directors  would, 
in  this  way,  be  enabled  to  apply  the 
whole  corporate  property  to  their  own 
exoneration."  See  to  the  same  effect, 
Sayler  v.  Simpson  (1889)  46  Ohio  St. 
510,  24  N.  E.  596. 

In    Adams    &   W.    Co.    v.    Deyette 


(1895)  8  S.  D.  119,  31  L.R.A.  497,  59 
Am.  St.  Rep.  751,  65  N.  W.  471,  it  ap- ' 
peared  that  a  corporation,  being  in- 
solvent, confessed  judgment  against 
itself  in  favor  of  the  defendants,  as 
security  for  money  borrowed  and  used 
to  purchase  stock  of  the  company.  A 
judgment  creditor  of  the  corporation 
brought  an  action  to  have  the  judg- 
ments so  confessed  set  aside.  The 
court  held  the  transaction  to  be  in- 
valid, as  a  corporation  in  failing  cir- 
cumstances cannot  borrow  money 
with  which  to  purchase  its  own  stock 
and  give  to  the  persons  from  whom  the 
money  is  borrowed  a  preference  over 
the  other  creditors. 

In  Furber  v.  Williams-Flower  Co. 
(1907)  21  S.  D.  228,  8  L.R.A.(N.S.) 
1259,  111  N.  W.  548,  15  Ann.  Cas.  1216, 
it  appeared  that  the  defendant  corpo- 
ration, being  insolvent,  transferred  all 
of  the  corporate  property  to  a  trustee 
with  the  understanding  that  certain 
creditors  should  be  preferred  over 
others.  The  plaintiff,  a  general  credi- 
tor, sued  to  have  the  transfer  set  aside. 
In  holding  the  transfer  to  be  void, 
the  court  said:  "Being  convinced  of 
the  soundness  of  this  doctrine,  and 
feeling  satisfied  that  our  former  de- 
cisions to  the  effect  that  insolvency 
converts  the  assets  of  a  corporation 
into  a  trust  fund  for  th^  equal  benefit 
of  creditors,  It  follows  that  the  pref- 
erence given  the  bank  is  fraudulent  in 
law,  and  its  lack  of  knowledge  as  to 
the  character  of  the  transfer  and  ex- 
act condition  of  the  Williams-Flower 
Company  when  the  mortgage  was  exe- 
cuted is  wholly  immaterial." 

In  Marr  v.  Bank  of  West  Tennessee 
(1867)  4  Coldw.  (Tenii.)  471,  it  ap- 
peared that  the  complainant  held  and 
owned  a  considerable  amount  of  the 
notes  or  bills  of  the  bank,  on  which, 
at  different  times,  he  obtained  judg- 
ments at  law.  On  these  several  judg- 
ments, executions  were  issued  at  dif- 
ferent times,  which  were  returned 
"nulla  bona."  A  bill  was  then  brought 
against  the  corporation  and  certain 
stockholders,  alleging  the  indebted- 
ness of  the  latter  to  the  corporation 
on  their  original  subscription  to  the 
capital  stock,  and  the  existence  of 
other    assets,    which    could    not    be 
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reached  at  law,  and  praying  for  a  dis- 
covery, and  the  application  of  the  as- 
sets, both  legal  and  equitable,  to  the 
satisfaction  of  the  complainant's  judg- 
ments at  law.  The  evidence  showed 
that  there  were  in  the  hands  of  the  old 
president  and  cashier  of  the  bank  as- 
sets out  of  which  the  sum  of  $25,000 
could  have  been  realized ;  and  that  the 
bank  was  insolvent,  and  its  insolvency 
was  complete  at,  and  prior  to,  the  time 
the  complainant  instituted  proceed- 
ings against  it  to  enforce  the  payment 
of  its  notes  in  his  hands.  The  court 
said:  "The  doctrine  that  the  assets 
of  an  insolvent  or  dissolved  banking 
or  other  moneyed  corporation  consti- 
tutes a  pledge  or  trust  fund  for  the 
payment  of  the  corporation  debts  is 
now  so  firmly  settled,  upon  the  plain- 
est principles  of  reason  and  justice,  as 
well  as  authority,  that  it  cannot  be 
shaken  or  brought  into  doubt.  The 
assets  of  such  an  institution  are  al- 
ways liable  for  its  debts;  and  if  they 
are  held  by  the  corporation  itself,  and 
so  invested  as  to  be  subject  to  legal 
process,  they  may  be  levied  on  by  such 
process.  But,  if  they  have  been  dis- 
tributed among  stockholders,  or  gone 
into  the  hands  of  others  than  bona  fide 
creditors,  or  purchasers,  leaving  debts 
of  the  corporation  unpaid,  such  hold- 
ers take  the  property  charged  with 
the  trust,  in  favor  of  the  corporation 
creditors." 

So,  the  complainants  in  Smith  v.  St. 
Louis  Mut.  L.  Ins.  Co.  (1876)  S  Tenn. 
Ch.  502,  as  policyholders  of  the  defend- 
ant, a  foreign  corporation  doing  busi- 
ness in  the  state,  brought  suit  on  be- 
half of  themselves  and  all  other  policy- 
holders like  themselves,  citizens  of  the 
state  of  Tennessee,  against  the  corpo- 
ration and  others,  for  the  purpose, 
among  other  things,  of  attaching  prop- 
wty  of  the  corporation,  including 
certain  bonds  in  the  hands  of  the 
treasurer  of  the  state,  as  superintend- 
ent or  commissioner  of  insurance  com- 
panies, and  held  in  trust  by  him  as 
a  security  for  risks  taken  by  citizens 
of  the  state  in  the  corporation,  on  the 
ground  that  the  corporation  had  be- 
come insolvent  and  had  ceased  to  ex- 
ercise its  franchises  in  the  state;  the 
purpose  of  the  suit  being  to  subject 


the  effects  attached  to  the  satisfaction 
pro  rata  of  the  claims  of  all  policy- 
holders. In  denying  the  right  of  one 
creditor  to  secure  a  preference,  the 
court  said:  "Nor  is  it  denied  that 
our  decisions  have  settled  that  the  as- 
sets of  an  insolvent  corporation  con- 
stitute, under  our  law,  a  trust  fund 
for  the  payment  of  creditors  of  the 
corporation,  in  the  order  of  priority 
fixed  by  law  and  if  there  be  no  priority, 
then  pro  rata,  an^  that  no  amount  of 
diligence  on  the  part  of  one  or  more 
of  the  'creditors  can  defeat  the  right 
of  others  to  such  distribution." 

It  was  shown  in  Brown  v.  Morris- 
town  Co-op.  Stove  Co.  (1897)  —  Tenn. 
— ,  42  S.  W.  161,  that  an  insolvent  cor- 
poration sold  its  entire  corporate  stock 
to  its  secretary  and  treasurer,  who  was 
one  of  the  largest  creditors.  In  setting 
aside  the  sale  the  court  said :  "A  de- 
termination of  the  directors  of  a  busi- 
ness corporation  to  wind  it  up  and 
close  its  business,  by  a  sale  of  all  its 
assets,  based  upon  the  fact  of  its  in- 
solvency in  fact  at  the  time,  and  their 
deliberate  judgment  that  its  future 
operation  will  not  extricate  it  from 
its  insolvency,  so  that  it  can  continue 
business  with  success,  is  an  overt  act 
of  insolvency,  in  the  sense  of  the  law, 
and  places  its  assets  in  the  category 
of  a  trust  fund  for  all  its  creditors." 

In  Lyons-Thomas  Hardware  Co.  ▼. 
Perry  Stove  Mfg.  Co,  (1893)  86  Tex. 
143,  22  L.R.A.  802,  24  S.  W.  16,  it  ap- 
peared that  certain  chattel  mortgages 
were  executed  by  an  insolvent  corpo- 
ration after  it  had  ceased  to  do  busi- 
ness In  holding  the  mortgages  to  be 
invalid,  the  court  said:  "Neither  the 
stockholders  nor  directors  of  the  in- 
solvent corporation  had  lawful  power, 
under  the  facts  stated,  to  make  pref- 
erential deed  or  trust,  whereby  any 
creditor,  whether  a  stockholder,  di- 
rector, or  other  ofiicer  of  the  corpora- 
tion, or  not,  could  acquire  a  prefer- 
ence, and  that  the  attempted  prefer- 
ence would  be  invalid  as  to  other 
creditors  of  the  corporation."  See  to 
the  same  effect,  Harrigan  v.  Quay 
(1894)  —  Tex.  Civ.  App.  — -,  26  S.  W. 
512. 

The  evidence  in  Florsheim  Bros. 
Dry  Goods  Co.  v.  Wettermack  (1895> 
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10  Tex.  Civ.  App.  102,  30  S.  W.  505, 
showed  that  a  corporation,  being  in- 
solvent, and  largely  indebted  to  the 
defendant,  transferred  to  him  its  en- 
tire stock  to  be  credited  on  its  in- 
debtedness. Subsequently  the  plain- 
tiff levied  on  this  property,  and 
brought  suit  to  set  aside  the  transfer 
as  being  fraudulent,  in  that  it  gave 
creditors  a  preference.  'It  was  held 
that  the  corporation,  being  insolvent, 
had  no  power  to  make  a  preferential 
conveyance  of  its  entire  property  to 
one  of  its  creditors. 

Where  a  corporation,  after  becom- 
ing insolvent  and  ceasing  to  do  busi- 
ness, executed  chattel  mortgages  to 
secure  several  creditors  who  held 
notes  of  the  corporation,  the  court 
held  that  the  corporation,  not  being  a 
"going  concern,"  could  not  make  any 
disposition  of  its  property  by  which  a 
preference  was  given  to  one  or  more 
of  its  creditors,  as  the  assets  of  such 
a  corporation  constitute  a  trust  fund 
in  the  hands  of  the  directors,  to  be 
disposed  of  for  the  benefit  of  creditors. 
Fowler  v.  Bell  (1896)  90  Tex.  150,  39 
LJI.A.  254,  59  Am.  St.  Rep.  788,  37  S. 
W.  1058. 

So,  where  an  insolvent  corporation 
executed  a  trust  deed  conveying  cor- 
porate property  to  a  trustee,  with  cer- 
tain creditors  preferred,  it  was  held 
that  the  assets  were  a  trust  fund  in 
the  hands  of  the  directors  for  the 
benefit  of  the  creditors,  and  the  trust 
deed,  attempting  to  give  preferences, 
was  invalid.  Rogers  v.  Southern  Pine 
Lumber  Co.  (1899)  21  Tes.  Civ.  App. 
48,  51  S.  W.  26. 

In  Thompson  v.  Huron  Lumber  Co. 
(1892)  4  Wash.  600,  30  Pac.  741,  it  ap- 
peared that  an  insolvent  corporation 
executed  a  mortgage  to  secure  the 
payment  of  certain  notes.  The  mort- 
gage provided  that  the  mortgagor 
should  remain  in  possession  of  the 
property  and  conduct  the  business  as 
before,  paying  all  expenses  and  ap- 
plying the  surplus  to  the  payment  of 
the  debts  secured.  In-  holding  the 
mortgage  to  be  void,  the  court  said: 
"Much  has  been  said  by  courts  about 
this  matter  of  preferences  by  insol- 
vent corporations  and  we  are  urged 
to  hold  with  those  which  uphold  them. 


on  the  ground  that.  Inasmuch  as  a 
common-law  assignment  which  con- 
tained them  was  good,  and,  as  we  have 
held  that  a  corporation  can  make  a 
common-law  assignment,  the  logic  of 
the  position  is  that  insolvent  corpora- 
tions may  make  preferences.  But  we 
cannot  lose  sight  of  the  settled  rule 
concerning  the  property  of  insolvent 
corporations,  viz.,  that  it  is  a  trust 
fund  for  creditors,  wherein  there  is  a 
difference  between  property  of  a  cor- 
poration and  that  of  a  natural  per- 
son." 

In  Compton  v.  Schwabacher  Bros.  & 
Co.  (1896)  15  Wash.  306,  46  Pac.  338, 
the  action  was  brought  by  the  receiver 
of  a  corporation  for  the  purpose  of 
restraining  the  sale  of  a  stock  of  mer- 
chandise belonging  to  the  corporation, 
which  had  been  levied  on  by  the 
sheriff  under  an  execution  issued  on  a 
judgment  confessed  by  the  corpora- 
tion in  favor  of  the  defendant,  and 
also  to  set  aside  the  judgment  and  re- 
quire the  sheriff  to  turn  the  property 
levied  on  over  to  the  plaintiff.  The 
ground  on  which  the  relief  was  sought 
was  that  the  judgment  entered  on  con- 
fession was  made  at  a  time  when  the 
corporation  was  insolvent,  and  known 
by  the  defendant  to  be  insolvent,  and 
was  entered  with  the  intention  of  cre- 
ating an  unlawful  preference  over  the 
other  creditors  of  the  corporation,  and 
was  accepted  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the 
other  creditors.  The  lower  court 
found  as  a  fact  that,  at  the  date 
of  the  confession,  the  corporation 
making  it  was  indebted  to  various  per- 
sons in  amounts  greatly  exceeding  the 
amount  of  its  assets;  that  it  was  un- 
able to  pay  its  creditors  and  continue 
in  business,  and  was  insolvent;  and 
that  on  that  day  its  president,  for  the 
purpose  of  securing  the  defendant  and 
pajring  it  out  of  the  assets  of  the  cor- 
poration in  preference  to  other  cred- 
itors, caused  the  confession  of  judg- 
ment to  be  made.  The  appellate  court 
held  that  the  evidence  was  sufficient 
to  justify  the  trial  court's  conclusion 
that  the  judgment  by  confession  was 
for  the  purpose  of  preferring  certain 
creditors,  and  following  the  rule  an- 
nounced in  Conover  v.  Hull  (1895)  10 
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Wash.  673,  45  Am.  St.  Rep.  810,  39  Pac. 
166,  the  preferences  were  invalid. 

In  Cook  V.  Moody  (1897)  18  Wash. 
114,  63  Am.  St.  Rep.  872,  50  Pac.  1020, 
the  action  was  in  the  nature  of  a  cred- 
itor's bill  to  wind  up  the  affairs  of  a 
corporation,  and  cancel  a  mortgrage  on 
its  property  held  by  the  defendant,  on 
the  ground  that  an  illegal  preference 
had  been  given  over  the  other  credi- 
tors of  the  corporation.  The  action  re- 
sulted in  a  decree  adjudging  the  cor- 
poration to  be  insolvent,  appointing 
a  receiver  therefor,  and  setting  aside 
the  mortgage  and  sale  thereunder.  It 
appeared  that  the  company  was  in- 
debted to  various  creditors,  and  exe- 
cuted the  mortgage  to  secure  about 
one  half  of  its  indebtedness,  the  of- 
ficers believing  that  by  extending  the 
time  of  payment  of  the  indebtedness 
the  company  could  pay  its  other  debts 
and  be  able  to  carry  on  its  business. 
It  was  conclusively  shown,  however, 
that  at  the  time  the  mortgage  was  ex- 
ecuted, the  corporation  was  insolvent. 
The  court  in  holding  the  mortgage  to 
be  void  and  fraudulent  in  law  said: 
"The  claims  secured  by  his  mortgage 
were  of  no  higher  standing  than  re- 
spondent's, nor,  for  aught  that  ap- 
pears, than  that  of  the  other  unse- 
cured indebtedness.  Appellant,  then, 
knew  that  the  company  was  insolvent, 
and  its  property  was  a  trust  fund  for 
the  benefit  of  its  creditors.  The  mere 
belief  that  the  company  might  be  able 
to  continue  its  business  and  pay  oft  its 
other  indebtedness  could  not  alter  the 
legal  status  of  the  property  and  en- 
title these  antecedent  debts  attempted 
to  be  secured  by  the  mortgage  to  a 
preference  payment,  in  view  of  the 
fact  that  the  respondent's  action  was 
promptly  commenced  after  the  fore- 
closure. .  .  .  There  is  nothing  in 
the  case  to  take  it  out  of  the  general 
rule,  holding  such  property  a  trust 
fund  for  the  benefit  of  all  the  credi- 
tors, adopted  in  the  numerous  cases 
heretofore  decided  by  us." 

In  Van  Brocklin  v.  Queen  City 
Printing  Co.  (1898)  19  Wash.  552,  53 
Pac.  822,  an  action  against  the  de- 
fendant corporation  on  a  note  which 
was  secured  by  a  chattel  mortgage  on 
the  same  property  which  had  already 


been  taken  into  possession  by  the 
sheriff  under  a  writ  of  attachment,  the 
bill  prayed  that  the  writ  be  dissolved 
and  that  the  mortgage  be  foreclosed. 
The  court  held  that  the  evidence 
showed  that  at  the  time  the  mortgage 
was  executed,  the  corporation  was  in- 
solvent and  the  mortgage  was  execut- 
ed for  the  purpose  of  preferring  cred- 
itors, and  was  therefore  void. 

So,  in  Burrell  v.  Bennett  (1899)  20 
Wash.  644,  56  Pac.  375,  it  appeared 
that  a  banking  company  was  under 
the  control  of  a  receiver,  but  under 
the  terms  of  an  agreement  between 
the  bank  and  its  creditors  it  resumed 
business.  One  of  the  conditions  of 
its  resumption  of  business  was  that 
money  should  be  borrowed  from  the 
Bank  of  California  and  other  persons, 
including  the  defendants,  for  the  pur- 
pose of  carrying  on  the  business,  and 
to  be  used  in  payment  of  the  creditors 
of  the  bank.  Under  the  arrangement 
so  made,  the  banking  company  bor- 
rowed $5,000  from  the  defendants,  and, 
as  evidence  of  the  indebtedness,  de- 
livered to  the  defendants  two  certifi- 
cates of  deposit  of  $2,500  each,  payable 
respectively  six  and  nine  months  after 
date ;  and  also  delivered  to  the  defend- 
ants certain  collateral  securities,  con- 
sisting of  netes,  stock,  and  mortgages, 
as  security  for  the  payment  of  the 
certificates  of  deposit.  When  the  first 
certificate  of  deposit  was  due,  the 
banking  company  asked  for  an  exten- 
sion of  time.  After  some  negotiations 
between  the  banking  company  and  the 
defendants,  the  payment  of  $600  was 
made  to  the  defendants,  and  the  note 
and  mortgage  in  controversy  were  de- 
livered to  the  defendants,  as  addition- 
al security,  with  a  written  power  of 
sale  thereof.  The  banking  company 
continued  to  carry  on  business  until 
November,  1895,  when  it  was  adjudged 
insolvent  and  a  receiver  was  ap- 
pointed to  take  charge  of  its  affairs. 
The  certificates  of  deposit  not  having 
been  paid,  the  defendants  brought 
suit  to  foreclose  and  sell  their  secu- 
rity so  pledged.  In  holding  the  trans- 
fer to  be  an  unlawful  preference,  the 
court  said:  "Under  the  conditions 
existing  at  the  time  the  additional 
collateral  security  was  delivered  to  ap- 
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p^lants,  the  banking  corporation  be- 
ing in  fact  insolvent,  the  relations  of 
the  appellants  and  the  banking  officers 
4nd  their  knowledge  of  its  affairs  be- 
ing such  as  to  advise  them  of  its  con- 
dition, the  pledge  of  the  collateral  se- 
curity was  in  fact  a  preference  of 
appellants  by  an  insolvent  corpora- 
tion, within  the  rule  announced  by 
this  court." 

(b)  Exception  to  view. 

In  some  of  the  jurisdictions,  where- 
in the  view  prevails  that  a  preference 
may  not  be  given  to  a  general  credi- 
tor of  an  insolvent  corporation,  the 
courts  recognize  an  exception  to  the 
rule  where  the  corporation,  though  in- 
solvent, is  still  carrying  on  its  corpo- 
rate enterprise  and  engaged  in  busi- 
ness. In  such  a  case  it  may  prefer  a 
creditor.  Sch):oeder  v.  Mason  (1887) 
25  Mo.  App.  190;  Manhattan  Brass 
Co.  V.  Webster  Glass  &  Queensware 
Co.  (1889)  37  Mo.  App.  145;  Larrabee 
V.  Franklin  Bank  (1893)  114  Mo.  592, 
35  Am.  St.  Rep.  774,  21  S.  W.  747; 
La  Grange  Butter  Tub  Co.  v.  National 
Bank  (1894)  122  Mo.  154,  43  Am.  St. 
Rep.  558,  26  S.  W.  710;  Alberger  v. 
National  Bank  (1894)  123  Mo.  313,  27 
S.  W.  657;  Slavens  v.  Cook  Drug  Co. 
(1895)  128  Mo.  341,  30  S.  W.  1025; 
Waggoner-Gates  Mill.  Co.  v.  Ziegler- 
Zaiss  Commission  Co.  (1895)  128  Mo. 
473,  31  S.  W.  28;  Meyer  v.  American 
Folding  Chair  Co.  (1895)  130  Mo.  188, 
82  S.  W.  300;  Schufeldt  v.  Smith 
(1897)  139  Mo.  367,  40  S.  W.  887;  Pul- 
lis  V.  Pullis  Bros.  Iron  Co.  (1900)  157 
Mo.  565,  57  S.  W.  1095;  Damarin  v. 
Huron  Iron  Co.  (1890)  47  Ohio  St. 
581,  26  N.  E.  37;  First  Nat.  Bank  v. 
North  Alabama  Lumber  &  Mfg.  Co. 
(1891)  91  Teiui.  12,  18  S.  W.  400; 
Tradesman  Pub.  Co.  v.  Knoxville  Car 
Wheel  Co.  (1895)  95  Tenn.  634,  31 
L.R.A.  593,  49  Am.  St.  Rep.  943,  32  S. 
W.  1097;  McClaren  v.  Union  Roller 
Mills  &  Elevator  Co.  (1895)  95  Tenn. 
696,  35  S.  W.  88;  Comfort  v.  McTeer 
(1881)  7  Lea  (Tenn.)  652;  Levins  v. 
W.  O.-  Peeples  Grocery  Co.  (1896)  — 
Tenn.  — ,  38  S.  W.  733 ;  Lyons-Thomas 
Hardware  Co.  v.  Perry  Stove  Mfg.  Co. 
(1893)  86  Tex.  143,  22  LJI.A.  802,  24 


S.  W.  16;  Brooks  v.  Skookum  Mfg.  Co. 
(1894)  9  Wash.  80,  37  Pac.  284. 

In  other  jurisdictions  this  exception 
does  not  seem  to  be  recogRized. 
Adams  &  W.  Co.  v.  Deyette  (1895)  8 
S.  D.  119,  31  L.R.A.  497,  59  Am.  St. 
Rep.  751,  65  N.  W.  471;  Furber  v. 
Williams-Flower  Co.  21  S.  D.  228,  8 
L.R.A.(N.S.)  1259,  111  N.  W.  548,  15 
Ann.  Cas.  1216;  First  Nat.  Bank  v. 
Knowles  (1886)  67  Wis.  373,  28  N.  W. 
225;  Ford  v.  Hill  (1896)  92  Wis.  188, 
53  Am.  St.  Rep.  902,  66  N.  W.  115. 

In  Alberger  v.  National  Bank  (1894) 
123  Mo.  313,  27  S.  W.  657,  it  appeared 
that  an  insolvent  corporation,  being 
threatened  with  attachments,  turned 
over  its  merchandise,  fixtures,  and 
book  accounts  to  the  defendant,  and 
delivered  immediate  possession  of  the 
same  to  the  latter  to  secure  a  debt 
then  due  to  the  bank,  evidenced  by  the 
note  of  the  company.  In  holding  that 
the  transfer  was  not  a  preference  in 
fraud  of  creditors,  the  court  said: 
"No  doubt  the  assets  of  a  business 
company  are  properly  chargeable  with 
its  debts ;  and  its  directors  are  charged 
with  a  trust  to  apply  its  assets  to 
those  debts.  But,  in  the  absence  of 
legislation  restricting  that  right,  the 
company,  within  the  proper  range  of 
its  corporate  business,  has  the  same 
right,  while  a  'going  concern,'  to  de- 
termine to  which  of  its  debts  its  as- 
sets shall  be  applied,  as  has  an  indi- 
vidual in  like  circumstances.  It  is  a 
going  concern  in  contemplation  of  law, 
so  long  as  the  property  of  the  com- 
pany remains  in  its  possession,  unaf- 
fected by  liens  or  process  of  law." 

In  Damarin  v.  Huron  Iron  Co. 
(1890)  47  Ohio  St.  58l!,  26  N.  E.  37, 
a  suit  to  dissolve  a  corporation,  it  ap- 
peared that  the  corporation  was  large- 
ly indebted  and  had  executed  mort- 
gages to  several  creditors,  which  were 
alleged  to  be  invalid  as  being  prefer- 
ential to  creditors.  In  holding  the 
mortgages  to  be  valid  the  court  said: 
"There  can  be  no  doubt  that  all  such 
transactions  between  a  company  and  a 
part  of  its  creditors,  after  insolvency 
is  known  to  exist,  should  be  closely 
scrutinized  by  a  court,  and  the  adop- 
tion of  no  mere  device  or  form  «f  pro- 
ceeding should  be  permitted  to  frus- 
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trate  the  equitable  provisions  of  the 
statute,  applicable  to  the  dissolution 
and  winding  up  of  insolvent  corpora- 
tions. Still  the  right  of  a  company, 
though  embarrassed,  to  continue  its 
business  and  to  retrieve  its  fortunes, 
if  possible,  must  be  conceded  to  it  as 
well  as  to  natural  persons,  and  this 
right  necessarily  carries  with  it  the 
power  to  obtain  an  extension  of  credit 
by  giving  a  mortgage  upon  its  prop- 
erty to  such  of  its  creditors  as  are  un- 
willing to  give  further  time  unless  so 
secured.  When  this  power  is  fairly 
and  honestly  exercised,  with  no  pur- 
pose at  the  time  of  immediately  aban- 
doning business  or  making  an  assign- 
ment, the  validity  of  a  security  so  ob- 
tained cannot  well  be  questioned." 

In  Comfort  v.  McTeer  (1881)  7  Lea 
(Tenn.)  652,  it  appeared  that  the  of- 
ficers of  a  bank,  knowing  it  to  be  in- 
solvent, entered  a  credit  on  the  ac- 
count of  one  of  its  customers,  which 
was  based  on  the  actual  state  of  their 
mutual  transactions.  It  was  held  to 
be  valid,  the  court  saying:  "The 
theory  of  the  bill  is  that  the  assets  of 
the  bank  as  they  existed  when  the  in- 
solvency of  the  bank  became  known  to 
its  officers  became  at  once  a  trust  fund 
for  the  creditors  of  the  bank.  But  the 
law  is  clearly  otherwise.  There  must 
be  some  positive  act  of  insolvency, 
such  as  the  filing  of  a  bill  to  adminis- 
ter the  assets,  or  the  making  of  a  gen- 
eral assignment,  or  a  permanent  ces- 
sation to  do  business,  to  work  the  re- 
sult suggested.  If  the  corporation 
continue  to  transact  business  in  the 
honest  belief,  or  even  hope,  of  work- 
ing through  its  difiiculties,  the  rights 
of  innocent  third  parties  will  not  be 
prejudiced." 

In  Tradesman  Pub.  Co.  v.  Knoxville 
Car  Wheel  Co.  (1895)  95  Teim.  634, 
31  L.R.A.  593,  49  Am.  St.  Rep.  943,  32 
S.  W.  1097,  it  appeared  that  a  corpora- 
tion, alleged  to  be  insolvent,  executed 
several  trust  deeds  conveying  real  and 
personal  property  to  secure  several 
creditors.  The  court  said:  "The 
settled  l&w  of  this  state  is  that  the 
assets  of  an  insolvent  corporation  be- 
come from  the  date  of  its  assured  in- 
solvency 8  fixed  trust  fund  for  equal 
pro  rata  distribution  among  its  cred- 


itors, unless  otherwise  provided  by  law 
or  fixed  by  valid  contract.  ...  It 
has  been  held,  however,  in  this  state 
that,  although  the  liabilities  of  a  cor- 
poration may  greatly  exceed  its  as- 
sets, it  is  not  insolvent  in  such  sense 
as  that  its  assets  become  a  trust  fund 
for  pro  rata  distribution  among  its 
creditors  so  long  as  it  continues  to  be 
a  going  concern,  and  conducts  its  busi- 
ness in  the  ordinary  way.  There  must 
be  some  positive  act  of  insolvency, 
such  as  the  filing  of  a  bill  to  adminis- 
ter its  assets,  or  the  making  of  a  gen- 
eral assignment,  or  the  permanent  ces- 
sation to  do  business."  It  was  held, 
however,  that  the  execution  of  the 
trust  deeds,  under  the  circumstances, 
was  an  overt  act  of  insolvency,  and 
constituted  a  preferential  division  of 
the  corporate  assets  to  the  payment  of 
debts  of  one  class  to  the  exclusion  of 
the  other  classes. 

6.  To  director. 
1.  Director  aa  creditor. 
As  to  the  right  of  an  insolvent  cor- 
poration to  secure  ofiicers  or  directors 
for  a  contemporaneous  loan,  see  anno- 
tation in  5  A.L.R.  561. 

(a)   View  that  preference  may  be  given. 

In  a  few  jurisdictions  it  is  held 
that,  in  the  absence  of  a  prohibitive 
statute,  an  insolvent  corporation  may 
make  a  preferential  transfer  to  a  cred- 
itor, though  the  creditor  is  a  director 
of  the  insolvent  company. 

Alabama.  —  Globe  Iron  Roofing  & 
Corrugating  Co.  v.  Thacher  (1888)  87 
Ala.  458,  6  So.  366;  O'Bear  Jewelry  Co. 
V.  Volfer  (1894)  106  Ala.  205, 28  L.R.A. 
707,  54  Am.  St.  Rep.  31,  17  So.  525; 
Corey  v.  Wadsworth  (1897)  118  Ala. 
488,  44  L.R.A.  766,  25  So.  503;  Ander- 
son V.  Bullock  County  Bank  (1898). 
122  Ala.  275,  25  So.  523;  Wilson  v. 
Stevens  (1900)  129  Ala.  630,  87  Am. 
St.  Rep.  86,  29  So.  678.  Compare  Good- 
win V.  McGehee  (1849)  15  Ala.  232; 
Gibson  v.  Trowbridge  Furniture  Co. 
(1892)  96  Ala.  357,  11  So.  365;  Good- 
year Rubber  Co.  v.  George  D.  Scott  Co. 
(1892)  96  Ala.  439,  11  So.  370;  Corey 
V.  Wadsworth  (1891)  99  Ala.  68,  23 
L.R.A.  618,  42  Am.  St.  Rep.  29,  11  So. 
350,  which  are  overruled  by  the  later 
Alabama  cases. 
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Colorado. — ^West  v.  Hanson  Produce 
Co.  (1895)  6  Colo.  App.  467,  41  Pac. 
829. 

Connecticat.  —  Smith  v.  Skeary 
(1879)  47  Conn.  47. 

Indiana. — First  Nat.  Bank  v.  Dove- 
tail Body  &  Gear  Co.  (1895)  143  Ind. 
550,  52  Am.  St.  Rep.  435,  40  N.  E.  810; 
Fricke  v.  Angemeier  (1913)  53  Ind. 
App.  140,  101  N.  E.  329;  City  Nat, 
Bank  v.  Goshen  Woolen  Mills  Co. 
(1904)  163  Ind.  214,  71  N.  E.  652. 
Compare  Indiana  Novelty  Mfg.  Co.  v. 
McGill  (1895)  15  Ind.  App.  1,  43  N. 
E.  464. 

Iowa. — ^Buell  v.  Buckingham  (1864) 
16  Iowa,  284,  85  Am.  Dec.  516;  Garrett 
V.  Burlington  Plow  Co.  (1886)  70 
Iowa,  697,  59  Am.  Rep.  461,  29  N.  W. 
395;  Warfield,  H.  &  Co.  v.  Marshall 
County  Canning  Co.  (1887)  72  Iowa, 
666,  2  Am.  St.  Rep.  263,  34  N.  W.  467; 
Bloomiield  Woolen  Mills  v.  Allender 
(1897)  101  Iowa,  181,  70  N.  W.  115. 

Michigan. — Bank  of  Montreal  v.  J. 
E.  Potts  Salt  &  Lumber  Co.  (1892)  90 
Mich.  845,  51  N.  W.  612. 

New  Jersey.  —  See  Wilkinson  v. 
Bauerle  (1886)  41  N.  J.  Eq.  636,  7 
Atl.  514,  which  is,  however,  overruled 
in  Montgomery  v.  Phillips  (1896)  53 
N.  J.  Eq.  203,  31  Atl.  622  and  Mallory 
V.  Kirkpatrick  (1895)  64  N.  J.  Eq.  50, 
33  Atl.  205.  For  decisions  under  the 
New  Jersey  statutes  prohibiting  pref- 
erences, see  II.  e,  6,  infra. 

Virginia. — ^Planters  Bank  v.  Whittle 
(1884)  78  Va.  737. 

In  Globe  Iron  Roofing  &  Corrugating 
Ck>.  V.  Thacher  (1888)  87  Ala.  458,  6 
So.  366,  a  bill  was  filed  by  a  creditor 
to  set  aside,  on  the  ground  of  fraud, 
a  mortgage  executed  by  an  insolvent 
corporation,  which  purported  to  con- 
vey all  of  its  property  to  secure  the 
payment  of  bonds  previously  issued. 
It  was  alleged  that  the  instrument  ex- 
ecuted covered  the  entire  corporate 
property,  and  was  executed  to  delay 
and  defraud  creditors,  and  was  prefer- 
ential to  certain  creditors  of  the  cor- 
poration. The  court  held  that  a  debtor 
may  prefer  a  bona  fide  creditor,  what- 
ever intent  on  the  part  of  the  debtor 
may  characterize  the  act,  provided  the 
creditor  does  not  participate  therein, 
and,  further,  that  the  fact  that  the 


creditor  thus  preferred  is  a  director 
of  the  corporation  does  not  render  the 
preference  fraudulent. 

But  in  Corey  v.  Wadsworth  (1891) 
99  Ala.  68,  23  L.R.A.  618,  42  Am.  St. 
Rep.  29,  11  So.  350,  the  preceding  case 
was  overruled.  It  appeared  that  a  cor- 
poration was  largely  indebted,  and, 
immediately  prior  to  making  an  as- 
signment for  the  benefit  of  creditors, 
a  large  part  of  the  stock  of  the  corpo- 
ration was  transferred  to  the  presi- 
dent of  the  corporation.  The  evidence 
showed  that  the  transferee  of  the  cor- 
porate property  was  the  indorser  of 
several  notes  of  the  corporation.  The 
court  held  that,  the  corporation  being 
insolvent,  its  assets  constituted  a  trust 
fund,  of  which  the  directors  are  trus- 
tees, for  the  benefit  of  the  creditors, 
and  any  attempt  by  them  to  pay  or 
secure  themselves  in  preference  to 
other  creditors  was  constructively 
fraudulent  and  void.  See  to  the 
same  effect,  Groodwin  v.  McGehee 
(1849)  15  Ala.  232;  Gibson  v.  Trow- 
bridge Furniture  Co.  (1892)  96  Ala. 
357,  11  So.  365;  Goodyear  Rubber  Co. 
V.  George  D.  Scott  Co.  (1892)  96  Ala. 
489,  11  So.  870.  However,  in  O'Bear 
Jewelry  Co.  v.  Volfer  (1894)  106  Ala. 
205,  28  L.R.A.  707,  54  Am.  St.  Rep.  31, 
17  So.  525,  a  case  not  strictly  within 
the  scope  of  this  subdivision,  the  previ- 
ous decisions  holding  that  the  assets 
of  an  insolvent  corporation  constitute 
a  trust  fund  in  the  hands  of  the  di- 
rectors werd  expressly  overruled  and 
the  "trust  fund"  doctrine  was  repudi- 
ated. It  appeared  that  an  insolvent 
corporation  confessed  judgment  to  one 
of  its  several  creditors,  and  on  the 
satisfaction  of  the  judgment  nothing 
was  left  for  the  remaining  creditors. 
In  the  course  of  a  lengthy  opinion,  the 
court  said:  "Given  the  power,  which 
cannot  be  denied,  to  hold  and  dispose 
of  property  as  an  individual,  and  the 
well-settled  doctrine  in  this  state,  and 
generally,  that  the  insolvent  individu- 
al may  transfer  all  his  property  in 
payment  of  one  or  more,  to  the  ex- 
clusion of  all  other,  debts,  it  follows 
in  a  logical  sequence,  which  nothing 
but  the  illogical  exercise  of  the  sheer 
power  of  courts  of  last  resort  can 
break,  that  an  insolvent  corporation 
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may  in  like  manner  prefer  one  creditor 
to  the  exclusion  and  defeat  of  all  oth- 
ers. With  this  undoubted  power  in 
the  corporation  or  its  oflScers,  it  would 
seem  to  be  most  manifest  that  neither 
the  corporation  nor  its  officers  could 
possibly  sustain  the  relation  of  a  trus- 
tee to  other  creditors  in  respect  of 
corporate  assets,  which  they  are  un^er 
no  duty  at  law  or  in  equity  to  admin- 
ister for  the  benefit  of  those  who  are 
called  the  cestuis  que  trust."  In  Corey 
V.  Wadsworth  (1897)  118  Ala.  488,  44 
L.R.A.  766,  26  So.  603,  the  case  for- 
merly decided  in  (1891)  99  Ala.  68,  23 
L.R.A.  618,  42  Am.  St.  Rep.  29,  11  So. 
350,  was  again  before  the  court,  and 
in  accordance  with  the  rule  laid  down 
in  O'Bear  Jewelry  Co.  v.  Volfer  (Ala.) 
supra,  the  court  said:  "The  transfer 
of  property  by  the  Decatur  Building 
Supply  Company  to  Corey  in  payment 
of  debts  the  company  owed  him,  or  to 
indemnify  him  against  liability  as  in- 
dorser  for  the  company,  is  not  ren- 
dered fraudulent  and  void  by  the  facts 
that  the  corporation  was  insolvent, 
and  that  he  was  a  stockholder,  direc- 
tor, and  president  of  the  corporation, 
and  as  such  participated  in  the  trans* 
action  by  which  his  claims  were  thus 
preferred  to  those  of  complainant  and 
other  stranger  creditors."  The  inva- 
lidity of  the  transfer  was  upheld,  how- 
ever, as  actual  fraud  was  shown  in 
making  the  transfer  of  the  property. 
See  to  the  same  effect,  Anderson  t. 
Bullock  County  Bank  (1998)  122  Ala. 
276,  25  So.  523. 

In  Wilson  v.  Stevens  (1900)  129  Ala. 
630,  87  Am.  St.  Rep.  87,  29  So.  678,  it 
appeared  that  a  prior  administrator  of 
the  estate,  which  the  plaintiff  repre- 
sented in  the  case  at  bar,  had  loaned 
to  a  corporation  $5,000  belonging  to 
the  estate.  Subsequently  the  corpora- 
tion became  insolvent,  and  certain  di- 
rectors, who  were  creditors  of  the 
company,  were  given  a  preference. 
The  court  held  that  the  complainant 
was  not  entitled  to  any  relief. 

In  West  V.  Hanson  Produce  Co. 
(1895)  6  Colo.  App.  467,  41  Pac.  829, 
wherein  it  appeared  that  the  directors 
of  a  corporation  loaned  large  sums  of 
money  to  the  corporation,  it  was  held 
that,  on  the  corporation  becoming  in- 


solvent, it  could  transfer  its  assets  to 
the  directors  in  preference  to  other 
creditors. 

It  appeared  in  Smith  t.  Skeary 
(1879)  47  Conn.  47,  that  an  insolvent 
corporation  transferred  a  quantity  of 
its  goods  to  two  directors,  to  be  sold 
and  the  proceeds  applied  to  an  indebt- 
edness due  to  the  transferees.  Subse- 
quently the  defendant,  another  credi- 
tor of  the  corporation,  attached  cer- 
tain of  the  goods  so  transferred.  In 
an  action  of  replevin  to  recover  the 
possession  of  the  goods,  the  court,  in 
holding  the  transfer  to  be  valid,  said : 
"We  are  unable  to  discover  any  princi- 
ple of  law  which  renders  the  transac- 
tion fraudulent.  The  corporation  had 
a  right,  and  it  was  its  duty,  to  pay 
this  debt.  These  creditors  had  a  per- 
fect right  to  receive  pay  in  money  or 
goods,  and  the  fact  that  they  were 
stockholders  and  directors  did  not 
modify  or  abridge  that  right,  so  long 
as  there  was  no  actual  fraudulent  in- 
tent." 

In  City  Nat.  Bank  v.  Godhen  Woolen 
Mills  Co.  (1904)  163  Ind.  214,  71  N. 
E.  652,  it  appeared  that  an  insolvent 
corporation  executed  a  deed  of  trust 
which  was  preferential  to  the  direc- 
tors, in  that  it  provided  for  the  pay- 
ment of  debts  for  which  the  directors 
were  security  and  also  for  debts  ac- 
tually due  to  the  directors.  In  an 
action  to  set  aside  the  deed  of  trust 
and  to  obtain  an  order  for  the  pro 
rata  distribution  of  the  corporate 
assets,  the  court  held  that  the  deed 
of  trust  was  valid,  as  the  corporation 
could  prefer  creditors  even  though 
they  were  directors  of  the  corporation. 

In  Buell  V.  Buckingham  (1864)  16 
Iowa,  284,  86  Am.  Dec.  616,  it  appeared 
that  a  manufacturing  corporation, 
through  its  board  of  directors,  sold 
certain  land  to  one  of  the  directors  in 
consideration  of  an  indebtedness  by 
the  corporation  to  him  for  money 
theretofore  advanced  and  the  direc- 
tor's agreement  to  pay  other  debts  of 
the  corporation.  About  two  years 
after  this  sale  was  made  the  defend- 
ants recovered  judgment  against  the 
corporation  and  attempted  to  satisfy 
the  judgment  from  the  sale  of  the 
property  previously  aold  to  the  di- 
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rector.  The  court  held  that  the 
fact  that  the  creditor  was  also  a  di- 
rector did  not  deprive  him  of  the 
right  to  seek  and  obtain  a  preference. 
In  Garrett  v.  Burlington  Plow  Co. 

(1886)  70  Iowa,  697,  59  Am.  Rep.  461, 
29  N.  W.  895,  it  appeared  that  the  de- 
fendant corporation  was  largely  in 
debt,  and,  to  secure  the  indebtedness, 
executed  a  mortgage  on  its  property  to 
a  trustee  for  the  benefit  of  certain 
creditors,  several  of  whom  were  di- 
rectors and  oificers  of  the  corporation. 
The  court,  in  holding  the  preference  to 
be  valid-,  said :  "May  a  director  enforce 
such  a  debt?  We  understand  that  he 
may  become  a  creditor  of  the  corpora- 
tion, may  advance  it  money,  or  sell  it 
property,  and  obligations  of  the  cor- 
poration executed  therefor  may  be  en- 
forced by  him.  In  this  regard  he  oc- 
cupies no  different  position  from  that 
of  any  other  creditor;  and,  if  the  debt 
he  holds  was  contracted  in  good  faith, 
and  there  is  an  absence  of  fraud  on 
his  part,  he  may  take  security  or  pay- 
ment, though  the  corporation  be  in- 
solvient,  and  he  may  thereby  acquire 
priority  in  the  payment  of  his  claim." 

Where  a  corporation,  being  insol- 
vent, executed  a  mortgage  on  its  prop- 
erty for  the  alleged  purpose  of  secur- 
ing the  payment  of  |10,000  advanced 
by  the  mortgagees  for  the  use  of  the 
corporation,  it  was  held  in  sustaining 
the  mortgage  as  against  other  credi- 
tors, that  the  fact  that  the  mortgagees 
were  officers  and  directors  of  the  cor- 
poration was  immaterial,  since  corpo- 
rations possess  the  right  to  prefer 
creditors  regardless  of  their  relation 
to  the  corporation.  Warfield,  H.  & 
Co.  v.  Marshall  County  Canning  Co. 

(1887)  72  Iowa,  666,  2  Am.  St.  Rep. 
263,  84  N.  W.  467. 

In  the  case  of  Bloomfield  Woolen 
Mills  T.  Allender  (1897)  101  Iowa, 
181,  70  N.  W.  115,  a  contest  between 
creditors  of  a  corporation  as  to  their 
respective  rights  to  a  certain  fund  in 
the  hands  of  the  assignee  under  a 
statutory  deed  of  assignment,  the  pe- 
titioners claimed  to  be  entitled  to  the 
fund  under  a  certain  mortgage  exe- 
cuted by  the  corporation  to  certain  of 
its  directors,  covering  all  the  property 
of  the  corporation,  both  real  and  per- 
19  A.L.R.— 22. 


sonal,  to  secure  them  against  certain 
indorsements  of  the  paper  of  the  com- 
pany. The  contestants  averred  that 
the  mortgage  on  which  the  petitioners 
relied  was  fraudulent  and  void  in  that 
it  was  agreed  at  the  time  the  mort- 
gage was  executed  that  it  should  be 
withheld  from  the  records,  in  order 
that  the  credit  of  the  corporation 
might  not  be  impaired.  They  also  al- 
leged that  the  corporation  was  insol- 
vent at  the  time  the  mortgage  was 
made,  and  that  all  creditors  should 
share  pro  rata  in  the  avails  of  the  cor- 
poration. The  court  held  that  the 
creditors  of  the  corporation  could  not 
object  to  this  mortgage,  since  it  had 
been  executed  under  the  advice  of  the 
creditors'  representatives,  and  the 
preferences  given  the  directors  of  the 
corporation  were  valid  and  enforce- 
able. 

In  Bank  of  Montreal  v.  J.  E.  Potts 
Salt  &  Lumber  Co.  (1892)  90  Mich.  845, 
51  N.  W.  512,  it  appeared  that  the  de- 
fendant corporation  was  indebted  to 
certain  of  its  directors,  and  to  secure 
this  debt  it  executed  a  chattel  mort- 
gage and  a  real  estate  mortgage. 
Thereafter  the  corporation  executed 
an  assignment  for  the  benefit  of  cred- 
itors. The  court,  in  holding  the  mort- 
gages to  be  valid,  said:  "Nor  is  it  the 
law  of  this  state  that,  as  soon  as  a 
corporation  becomes  insolvent,  the  di- 
rectors of  the  corporation  becoine 
trustees  for  all  the  creditors  alike,  in 
such  sense  as  to  prevent  their  giving 
valid  security  by  way  of  preference  to 
one  of  the  stockholders  or  directors." 

Where  certain  bonds  were  assigned' 
to  a  bank  as  security  for  notes  made  ' 
by  a  corporation  and  indorsed  by  the 
directors,  it  was  held  that  the  assign- 
ment was  valid,  the  court  saying:  "It 
is  not  only  settled  that  the  directors 
may  make  preferences  between  credi- 
tors, but  such  preferences  may  be 
made  in  their  own  favor  when  they 
themselves  are  creditors  of  the  corpo- 
ration. Of  course,  in  such  cases,  they 
must  act  with  the  utmost  good  faith, 
and  the  transactions,  to  be  upheld, 
must  be  free  from  the  taint  of  fraud 
or  suspicion."  Planters  Bank  v. 
Whittle  (1884)  78  Va.  737. 
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{1>)   View   that  preference  may  not   be 
given. 

(1)   View  Mated. 

The  great  weight  of  authority  is  to 
the  effect  that  a  preferential  transfer 
to  a  creditor  who  is  a  director  is  in- 
valid if  the  corporation  is  insolvent, 
this  doctrine  being  in  some  jurisdic- 
tions an  application  of  a  general  rule 
there  obtaining  against  preferences  to 
any  corporate  creditor,  while  in 
others  it  is  an  exception  to  the  view 
that  preferences  may  be  given. 

Alabama. — See  earlier  cases  noted 
in  preceding  subdivision  as  having 
been  overruled  by  later  decisions. 

California. — See  Title  Ins.  &  T.  Co. 
v.  California  Development  Co.  (1915) 
171  Cal.  173, 152  Pac.  S42,  and  Hanson 
v.  Choynski  (1919)  180  Cal.  275,  180 
Pac.  816. 

Florida. — See  Beach  v.  Williamson, 
78  Fla.  611,  9  A.L.R.  1438,  83  So.  860 
[see  note  to  this  case  in  9  A.L.R. 
1438]. 

Georgia. — Lowry  Bkg.  Co.  v.  Empire 
Lumber  Co.  (1893)  91  Ga.  624,  17  S. 
E.  968;  Atlas  Tack  Co.  v.  l^xchange 
Bank  (1900)  111  Ga.  703,  36  S.  E. 
939;  Tatum  v.  Leigh  (1911)  136  Ga. 
7^1,  72  S.  E.  236,  Ann.  Cas.  1912D, 
216. 

Illinois.— Beach  v.  Miller  (1889) 
130  111.  162,  17  Am.  St.  Rep.  291,  14 
N.  •  E.  698,  22  N.  E.  464,  reversing 
(1887)  23  111.  App.  151;  Roseboom  v. 
Whittaker  (1890)  132  111.  81,  23  N.  E. 
339;  Warren  v.  First  Nat.  Bank 
(1893)  149  111.  9,  25  L.R.A.  746,  38 
N.  E.  122;  J.  W.  Butler  Paper  Co.  v. 
Robbins  (1894)  151  111.  588,  38  N.  E. 
153;  Atlas  Nat.  Bank  v.  More  (1894) 
152  111.  528,  43  Am.  St.  Rep.  274,  38 
N.  E.  684;  Gottlieb  v.  Miller  (1894) 
154  111.  44,  39  N.  E.  992;  Adams  v. 
Cross  Wood  Printing  Co.  (1888)  27 
111.  App.  318;  McNeill  v.  Lacey  (1890) 
S3  111.  App.  310;  Atwater  v.  American 
Exch.  Nat.  Bank  (1891)  40  111.  App. 
501;  Henry  Dibblee  Co.  v.  Watson 
(1895)  60  111.  App.  432;  Mayr  v. 
Hodge  &  H.  Co.  (1898)  78  111.  App. 
556;  Rokker  v.  Butler  Paper  Co. 
(1900)  88  111.  App.  278;  Moody  v. 
Chicago  Title  &  T.  Co.  (1906)  126  111. 
App.  68. 


Kansas. — Hays  v.  Citizens*  Bank 
(1893)  51  Kan.  585,  38  Pac.  318. 

Louisiana.  —  Gahill  v.  People's 
Slaughter  House  &  Refrigerating  Co. 
(1895)  47  La.  Ann.  1483,  17  So.  784; 
Brashear  v.  Alexandria  Cooperage  Co. 
(1898)  50  La.  Ann.  587,  23  So.  640; 
Commercial  Germania  Trust  &  Sav. 
Bank  V.  Jurgens  (1913)  134  La.  755,  64 
So.  703. 

Maine.— Clay  v.  Towle  (1886)  78 
Me.  86,  2  Atl.  852;  Symonds  v.  Lewis 

(1901)  94  Me.  501,  48  Atl.  121;  Pride 
V.  Pride  Lumber  Co.  (1912)  109  Me. 
452,  84  Atl.  989;  Woodman  v.  Butter- 
field   (1917)  116  Me.  241,  101  Atl.  25. 

MississippL  —  Love  Mfg.  Co.  v. 
Queen  City  Mfg.  Co.  (1896)  74  Miss. 
290,    21    So.    146;    Lamb    v.    Russell 

(1902)  81  Miss.  382,  32  So.  916. 
Missouri.  —  Williams     v.     Jackson 

County  (1886)  23  Mo.  App.  132;  Roam 
V.  Winn  (1887)  93  Mo.  503,  4  S.  W. 
736.  See  Johnson  v.  United  R.  Co. 
(1920)  281  Mo.  90,  219  S.  W.  38. 

Nebraska. — Burley  v.  Marsh  (1881) 
11  Neb.  291,  9  N.  W.  48;  Ingwersen 
Bros.  V.  Edgecombe  (1894)  42  Neb. 
740,  60  N.  W.  1032;  Tillson  v.  Downing 
(1895)  45  Neb.  549,  63  N.  W.  836; 
Stough  V.  Ponca  Mill  Co.  (1898)  54 
Neb.  500,  74  N.  W.  868;  M.  A.  Seeds 
Dry-Plate  Co.  v.  Heyn  Photo-Supply 
Co.  (1898)  57  Neb.  214,  77  N.  W.  660; 
State  Nat.  Bank  v.  Clark  (1899)  58 
Neb.  183,  78  N.  W.  527;  Reynolds  v. 
Smith  (1900)  60  Neb.  197,  82  N.  W. 
627;  National  Wall  Paper  Co.  v.  Co- 
lumbia Nat.  Bank  (1901)  63  Neb.  234, 
56  L.R.A.  121,  88  N.  W.  481. 

New  Hampshire. — Richards  v.  New 
Hampshire  Ins.  Co.  (1861)  43  N.  H. 
263;  Smith  v.  Putnam  (1882)  61  N. 
H.  632. 

New  Jersey.  —  See  Montgomery  v. 
Phillips  (1895)  53  N.  J.  Eq.  203,  31 
Atl.  622,  overruling  Wilkinson  v. 
Bauerle  (1886)  41  N.  J.  Eq.  635,  7 
Atl.  514;  Mallory  v.  Kirkpatrick 
(1895)  54  N.  J.  Eq.  50,  33  Atl.  205; 
Tenant  v.  Appleby  (1898)  —  N.  J.  Eq. 
— ,  41  Atl.  110;  Schmidt  v.  Perkins 
(1907)  74  N.  J.  L.  785, 11  L.R.A.(N.S.) 
1007,  122  Am.  St.  Rep.  417,  67  A«.  77. 
as  holding  the  above  rule  to  be  the 
law  of  the  state,  independent  of  stat- 
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ute.  For  cases  under  the  statute,  see 
7.1.  e,  6,  infra. 

North  Carolina.  —  Hill  t.  Pioneer 
Lumber  Co.  (1893)  113  N.  C.  173,  21 
L.R.A.  560,  37  Am.  St.  Rep.  621,  18  S. 
E.  107;  Whitlock  v.  Alexander  (1912) 
160  N.  C.  479,  76  S.  E.  488;  Pittsburg 
Steel  Co.  V.  Davidson  Hardware  Co. 
(1918)  175  N.  C.  450,  95  S.  E.  896; 
Graham  v.  Carr  (1902)  130  N.  C.  271, 
41  S.  E.  379.  In  North  Carolina  a 
statute  permits  a  creditor  to  set  aside 
any  transfer  of  corporate  property, 
provided  he  commences  proceedings  to 
enforce  his  claim  within  sixty  days 
after  registration  of  the  transfer.  See 
II.  e,  8,  infra. 

Oklahoma. — See  UNION  Ck>AL  Co.  v. 
WoOLEY  (reported  herewith)  ante, 
812. 

Oregon. — See  Gantenbein  v.  Bowles 
(1922)  —  Or.  — ,  208  Pac.  614. 

Pennsylvania.  —  Hopkins's  Appeal 
(1879)  90  Pa.  69;  Sicardi  v.  Keystone 
Oil  Co.  (1892)  149  Pa.  148,  24  Atl.  163; 
Mueller  v.  Monongahela  Fire  Clay  Co. 
(1898)  188  Pa.  460,  38  Atl.  1009; 
Moller  V.  Keystone  Fibre  Co.  (1898) 
187  Pa.  558,  41  Atl.  478;  Finch  Mfg. 
Ck).  v.  Stirling  Co.  (1898)  187  Pa.  596, 
41  Atl.  294;  Hill  v.  Standard  Teleph. 
Mfg.  Co.  (1901)  198  Pa.  446,  48  Atl. 
482;  Mechanics'  Bldg.  &  Sav.  Asso's 
Estate  (1902)  202  Pa.  589,  52  Atl.  58; 
Pangbum  v,  American  Vault,  Safe  & 
Lock  Co.  (1903)  205  Pa.  83,  54  Atl. 
504;  Page  v.  Moore  (1913)  239  Pa. 
285,  86  Atl.  855;  Beck  Paper  Co.  v. 
Bates  Paper  Co.  (1898)  7  Pa.  Dist.  R. 
477.  Compare  Hogsett  v.  Columbia 
Iron  &  Steel  Co.  (1902)  203  Pa.  148, 
52  Atl.  179. 

Rhode  Island. — Olney  v.  Conanicut 
Land  Co.  (1889)  16  R.  I.  697,  5  L.R.A. 
361,  27  Am.  St.  Rep.  767,  18  Atl.  181. 

S4Nith  Dakota. — Adams  &  W.  Co.  v. 
Deyette  (1895)  8  S.  D.  119,  31  L,R.A. 
497,  59  Am.  St.  Rep.  751,  65  N.  W. 
471;  Portland  ConsoL  Min.  Co.  v. 
Rossiter  (1903)  16  S.  D.  633,  102*  Am. 
St.  Rep.  726,  94  N.  W.  702;  Keyes  v. 
Blue  Bell  Medicine  Co.  (1914)  34  S. 
D.  297,  148  N.  W.  505. 

Texas.  —  Lyons-Thomas  Hardware 
Co.  V.  Perry  Stove  Mfg.  Co.  (1898)  86 
Tex.  143,  22  L.R.A.  802,  24  S.  W,  16; 


McCormick  v.  Cornell  (1916)  —  Tex. 
Civ.  App.  — ,  193  S.  W.  1083. 

Utah.— W.  P.  Noble  Mercantile  Co. 
V.  Mt.  Pleasant  Equitable  Co-op.  Inst. 
(1894)  12  Utah,  213,  42  Pac.  869;  Hog- 
gan  V.  Price  River  Irrig.  Dist.  (1919) 
55  Utah,  170,  184  Pac.  536. 

Washington. — Ronald  v.  Schoenfeld 
(1917)  94  Wash.  238,  162  Pac.  48. 

West  Virginia. — Lamb  v.  Laughlin 
(1884)  25  W.  Va.  300;  Hope  v.  Valley 
City  Salt  Co.  (1885)  25  W.  Va.  789; 
Lamb  v.  Pannell  (1886)  28  W.  Va.  663. 

Wisconsin.  —  Haywood  v.  Lincoln 
Lumber  Co.  (1885)  64  Wis.  639,  26  N. 
W.  184;  First  Nat.  Bank  v.  Knowles 
(1886)  67  Wis.  373,  28  N.  W.  225; 
Slack  V.  Northwestern  Nat  Bank 
(1899)  103  Wis.  57,  74  Am.  St.  Rep. 
841,  79  N.  W.  51. 

Wyoming.  —  Durlacher  v.  Frazer 
(1898)  8  Wyo.  58,  80  Am.  St  Rep.  918, 
55  Pac.  306. 

Thus,  in  J.  W.  Butler  Paper  CJo.  v. 
Bobbins  (1894)  151  lU.  588,  38  N.  E. 
158,  the  court  said :  "It  is  the  settled 
law  of  this  state  that  corporations  may 
prefer  creditors.  Their  corporate 
property  is  not  held  in  trust  in  such 
sense  as  to  forbid  them  giving  judg- 
ment notes,  confessions  of  judgment 
or  mortgages,  or  doing  any  other  mat- 
ter or  thing  in  the  exercise  of  the 
right  they  have  to  prefer  one  creditor 
to  another.  .  .  .  Individuals  may 
prefer  creditors,  and  so  may  corpora- 
tions; but  in  the  case  of  corporations 
there  are,  in  such  preferential  trans- 
actions, and  in  all  others  for  that  mat- 
ter, two  or  more  persons  concerned 
besides  the  person  preferred;  namely, 
the  corporation  itself,  and  he  who  acts 
for  it  or  in  its  name.  The  right  to 
prefer  belongs  to  the  corporation,  and 
must  be  exercised,  on  its  behalf,  by 
the  proper  person  or  persons  duly  au- 
thorized, and  under  proper  circum- 
stances. The  exercise  of  the  right  be- 
comes illegal  whenever  the  detriment 
of  the  corporation  is  thereby  sought. 
Those  persons  to  whom  the  corpora- 
tion intrusts  the  exercise  of  its  right 
to  prefer  creditors  must  execute  the 
trust  in  the  utmost  good  faith,  with* 
out  regard  to  the  extent  of  their  per- 
sonal interest  in  the  corporation  or  its 
property." 
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Similarly,  in  Lowry  Bkg.  Co.  v.  Em- 
pire Lumber  Co.  (1893)  91  Ga.  624,  17 
S.  E.  968,  it  appeared  that  an  insolvent 
corporation  executed  twe  mortgages 
to  two  of  its  directors.  In  an  action 
to  have  the  mortgages  set  aside  as 
made  to  hinder,  delay,  and  prefer 
creditors,  the  two  directors  contended 
that  they  were  bona  fide  creditors  and 
entitled  to  be  secured.  In  declaring 
the  transaction  to  be  in  fraud  of  cred- 
itors, the  court  said:  "It  was  there- 
fore a  plain,  naked  effort  by  an  in- 
solvent corporation  to  prefer  and  se- 
cure members  of  its  own  body  against 
impending  loss  about  to  be  occasioned 
by  reason  of  their  suretyship  for  the 
corporation,  or  to  prefer  and  secure 
another  who  was  jointly  liable  with 
them,  and  to  whom  they  would,  upon 
payment  by  him,  become  directly  lia- 
ble. The  principle  is  necessarily  the 
same  in  both  cases,  because  indemnity 
of  one  surety  by  operation  of  law  in- 
ures to  the  benefit  of  the  other.  If, 
because  of  the  execution  of  the  mort- 
gage to  Heath,  anything  was  saved  to 
him,  it  would,  of  course,  result  in  re- 
lieving the  Andersons  to  that  extent 
upon  their  liability  to  him.  In  our 
opinion,  the  law  forbids  such  action  by 
a  corporation." 

In  Tatum.v.  Leigh  (1911)  136  Ga. 
791,  72  S.  E.  236,  Ann.  Cas.  1912D,  216, 
wherein  it  appeared  that  a  private 
corporation,  owing  a  debt  on  which 
a  suit  was  pending,  ceased  to  carry  on 
the  corporate  business,  and  sold  all  of 
its  property,  it  was  held  that  the  offi- 
cers of  the  corporation  would  be  under 
the  duty  to  apply  the  proceeds  of  the 
sale  primarily  to  the  payment  of  the 
debts  of  the  corporation,  and  could 
not,  for  their  personal  ben^t,  law- 
fully apply  the  proceeds  to  the  pay- 
ment of  existing  debts  owing  to  tiiem 
individually,  or  give  preference  to  ex- 
isting debts  which  the  corporation 
owed  to  other  persons,  and  for  which 
the  officers  were  primarily  liable,  such 
payments  or  preferences  not  having 
been  made  in  the  performance  of  any 
agreement  or  understanding  entered 
into  at  or  prior  to  the  time  when  the 
liabilities  were  incurred,  or  before  the 
insolvency  of  the  corporation. 

In  Adams  v.  Cross  Wood  Printing 


Co.  (1888)  27  111.  App.  813,  wherein  it 
was  shown  that  an  insolvent  corpora- 
tion applied  corporate  property  to  pay 
indebtedness  due  a  director,  it  was 
held  that  the  transaction  was  void; 
since  all  of  the  property  belonged  to 
the  creditors,  and  the  directors  could 
not  use  it  to  pay  the  claim  of  one  of 
their  number. 

In  Beach  v.  Miller  (1889)  130  111. 
162,  17  Am.  St  Rep.  291,  22  N.  E.  464, 
reversing  (1887)  23  111.  App.  161,  an 
action  of  trespass,  it  appeared  that  the 
defendant,  as  sheriff,  took  the  goods 
in  question  on  execution  against  a 
corporation  of  which  the  plaintiff  was 
a  director.  The  corporation,  being  in- 
solvent, had  transferred  practically 
all  of  its  assets  to  its  directors,  in- 
cluding the  plaintiff.  Another  cred- 
itor secured  a  judgment  and  attempted 
to  levy  upon  this  property.  The  court 
in  an  earlier  opinion  of  this  ease  in 
(1888)  14  N.,  £.  698  (not  officially  re- 
ported) ,  in  holding  the  transfers  to  be 
void,  said:  "While  such  transactions 
on  the  part  of  directors,  with  the  cor- 
porations which  they  represent,  may 
be  permissible,  when  fairly  conducted 
and  free  from  all  fraud  and  oppres- 
sion, yet  the  officers  of  a  corporation 
in  an  insolvent  condition  cannot  make 
a  wholesale  distribution  of  all  its  as- 
sets among  themselves,  to  the  exclu- 
sion of  other  creditors." 

In  Atwater  v.  American  Exch.  Nat. 
Bank  (1891)  40  111.  App.  501,  the  same 
rule  was  affirmed,  the  court  saying: 
"The  directors  of  an  insolvent  corpo- 
ration cannot,  by  a  judgment  note  or 
otherwise,  procure  the  company  to  do 
anything  which  shall  give  them  a  pref- 
erence. Nor  can  they  act  as  agents 
for,  or  in  the  interest  of,  any  creditor 
in  securing  for  him  such  preference. 
...  As  soon  as  a  corporation  be- 
comes insolvent,  its  directors  become 
trustees  for  all  the  creditors,  and  their 
fiduciary  relation  will  not  allow  them 
to  ai.d  a  director  to  obtain  an  ad- 
vantage over  another  creditor." 

In  Gottlieb  v.  Miller  (1894)  164  HL 
44,  39  N.  E.  992,  it  was  held  that  a 
judgment  note  assigned  by  the  direc- 
tors of  an  insolvent  corporation  to  a 
third  person,  which  had  been  given  to 
the   directors  to  secure  an  account 
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against  the  corporation,  was  an  ap- 
propriation of  the  corporate  assets  to 
the  use  of  the  directors  in  preference 
to  other  creditors,  and  was  therefore 
invalid.  See  to  the  same  effect,  Henry 
Dibblee  Co.  v.  Watson  (1895)  60  111. 
App.  432. 

The  plaintiff  in  Mayr  v.  Hodge  &  H. 
Co.  (1898)  78  IlL  App.  556,  was  a  di- 
rector and  the  financier  of  an  Illinois 
corporation.  The  corporation  being 
insolvent,  certain  insurance  policies 
which  were  due  were  assigned  to  the 
plaintiff  to  secure  the  amount  of  his 
indebtedness.  In  holding  the  assign- 
ments to  be  invalid  the  court  said :  "It 
is  well  settled  in  this  state  that  the 
directors  of  an  insolvent  corporation 
are  trustees  for  the  creditors  of  the 
corporation,  and  that  a  director,  being 
also  a  creditor  of  the  corporation,  can- 
not lawfully  procure  or  receive  any 
advantage  or  preference  in  the  pay- 
ment of  his  claim  at  the  expense  of 
other  creditors." 

In  Rokker  v.  Butler  Paper  Co. 
(1900)  88  111.  App.  278,  it  appeared 
that  the  defendant  was  the  president 
of  a  corporation  which  was  largely  in- 
debted to  him.  At  a  meeting  of  the 
directors  which  was  held  at  9  o'clock 
A.  H.,  the  defendant  resigned  as  presi- 
dent and  director,  and  his  successor 
was  elected.  At  10  o'clock  a  meeting 
of  the  stockholders  was  held,  at  which 
the  directors  were  instructed  to  cause 
the  proper  officers  to  execute  and  de- 
liver a  chattel  mortgage  to  the  defend- 
ant. At  11  o'clock  a  meeting  of  the 
board  of  directors  as  then  constituted 
was  held,  at  which  the  president  and 
secretary  were  instructed  to  execute 
and  deliver  the  mortgage  in  question. 
The  defendant  was  present  at  all  of 
these  meetings.  At  about  12  o'clock 
the  mortgage  was  executed  and  de- 
livered. At  6  o'clock  'of  the  same  day 
the  defendant  took  possession,  under 
the  mortgage,  of  the  property  therein 
described.  The  court  held  that  the 
mortgage  was  invalid,  as  under  the 
facts  in  the  case  it  must  be  held  that 
the  president  sought  to  avail  himself 
of  a  preference  over  other  creditors, 
by  reason  of  his  position  as  officer  and 
director  of  the  corporation. 

In  Moody  v.   Chicago  Title  &  T. 


Co.  (1906)  126  111,  App.  68,  the  plain- 
tiff was  the  owner  of  one  half  of  the 
capital  stock  of  an  Illinois  corporation, 
and  it  appeared  that  an  agreement  was 
entered  into  between  him  and  the 
other  principal  shareholder  by  which 
'the  plaintiff  was  to  pay  off  the  prin- 
cipal bank  indebtedness  of  the  corpo- 
ration, and,  in  further  consideration 
of  the  transfer  of  the  plaintiff's  stock, 
the  corporation  was  to  transfer  to  the 
plaintiff  assets  and  securities  of  equal 
value  to  the  stock.  This  agreement 
was  carried  out,  and  certain  securities 
were  transferred  to  the  plaintiff.  The 
action  was  brought  to  recover  on  some 
of  the  securities  so  transferred,  the 
defendant  claiming  that  the  transfer 
was  void,  as  the  corporation  was  in- 
solvent when  the  agreement  was  en- 
tered into.  The  court  held  that  the  ob- 
ject and  purpose  of  this  transaction 
was  to  secure  an  advantage  to  the 
plaintiff,  and  as  the  directors  and  offi- 
cers of  an  insolvent  corporation  are 
trustees  of  its  funds  and  property  for 
the  creditors,  the  transaction  was  void 
as  being  in  fraud  of  creditors. 

In  Hays  v.  Citizens'  Bank  (1893)  61 
Kan.  535,  33  Pac.  318,  an  action  of 
replevin  by  a  sheriff,  it  appeared  that 
the  organizer  and  promoter  of  a  cor- 
poration, several  months  before  the 
corporation  became  insolvent,  trans- 
ferred hifl  stock,  but  continued  in  his 
position  of  director.  When  it  became 
apparent  that  the  corporation  was  in- 
solvent, a  chattel  mortgage  was  exe-  . 
euted  to  this  director  to  secure  in- 
debtedness due  the  mortgagee.  The 
court,  in  holding  the  mortgage  to  be 
invalid,  said :  "Although  there  is  some 
diversity  of  opinion  as  to  whether  the 
directors  and  managers  of  an  insol- 
vent corporation  can  prefer  one  cred- 
itor over  another,  the  decisions  are 
well-nigh  unanimous  that  the  direc- 
tors of  such  a  corporation  cannot, 
while  they  continue  in  the  control  of 
the  remaining  assets  of  the  corpora- 
tion, take  any  advantage  of  their  posi- 
tion to  secure  preference  or  advantage 
for  themselves  over  other  creditors." 

It  appeared  in  Gahill  v.  People's 
Slaughter  House  &  Refrigerating  Co. 
(1895)  47  La.  Ann.  1483,  17  So.  784, 
that  a  corporation  issued  bonds  and 
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executed  mortgages  on  its  property  at 
various  times  to  certain  directors.  In 
an  action  to  foreclose  the  mortgages 
the  court,  in  holding  the  mortgages  to 
be  invalid  as  against  creditors,  said: 
"The  director  cannot,  in  law,  under 
his  management,  expend  large- 
amounts  and  leave  his  creditor  to  the 
unequal  contest  of  establishing  his 
claim  as  best  he  may.  As  between  the 
director's  mortgage  on  property 
bought,  as  in  this  case,  and  the  priv- 
ilege claimed  by  the  creditors,  the  pre- 
ponderance of  right  is  decidedly  in 
favor  of  the  latter.  The  creditor  has 
the  right  to  the  exercise  of  disinter- 
ested diligence  and  zeal  of  the  di- 
rector in  behalf  of  the  payment  of  his 
claim.  The  equity  of  the  creditors' 
claim  is  of  a  persuasive  character. 
Here  the  directors  and  the  furnisher 
of  supplies  to  them  and  of  labor  are  the 
contestants.  However  binding  the 
former's  claim  is  against  other  inter- 
ests, it  does  not  defeat  the  privilege 
claimed." 

In  Brashear  v.  Alexandria  Cooper- 
age Co.  (1898)  .50  La.  Ann.  587,  23  So. 
540,  it  appeared  that  the  defendant 
corporation  executed  a  mortgage  of  its 
property  to  raise  money  and  provide 
for  its  debts.  The.  mortgage  notes 
were  delivered  to  the  directors,  ex- 
cept one  which  was  transferred  for 
cash,  furnished  by  the  transferee,  and 
of  the  notes  given  to  the  directors 
some  were  transferred  by  them.  Sub- 
sequently, the  corporation  closed  its 
factory,  and  went  into  the  hands  of 
a  receiver.  Its  property  was  sold,  and 
in  due  course  of  administration  the 
receiver  filed  his  account.  The  hold- 
ers of  all  the  mortgage  notes  were 
ranked  as  entitled  to  the  residue  of 
the  fund  in  the  hands  of  the  receiver. 
The  defendants  sought  to  exclude 
from  payment  all  the  mortgage  notes 
on  the  ground  that  they  were  given 
to  the  directors  and  void,  whether  held 
by  them  or  transferred.  The  court 
held  that  obvious  justice  required  that 
no  director  could  participate  in  the 
proceeds  of  the  mortgaged  property 
with  a  creditor  who  had  a  claim  ac- 
tually due,  and  excluded  the  notes 
held  by  the  directors. 

In  Clay  v.  Towle  (1886)  78  Me.  86, 


2  Atl.  852,  it  appeared  that  the  defend- 
ant, a  director  of  an  insolvent  coi^ 
poration,  held  demand  notes  of  the 
corporation  more  than  six  months  old 
and  amounting  to  about  |4,000.  The 
defendant  made  demand  for  the  pay- 
ment of  the  notes,  whereupon  the 
president  of  the  corporation  gave  the 
defendant  his  personal  note  for  the 
amount  of  the  other  notes.  The  next 
day  the  defendant  surrendered  to  the 
president  of  the  corporation  his  per- 
sonal note  and  received  in  exchange 
corporate  notes  and  a  mortgage  of  the 
real  estate  of  the  corporation.  The 
court  held  the  transfers  to  be  invalid, 
saying:  "The  effect  of  this  round- 
about contrivance  was,  to  give  the  re- 
spondent a  mortgage  to  secure  his 
debt  against  the  corporation.  No 
money  was  passed  between  the  parties, 
save  a  few  dollars  to  make  an  even 
$4,000.  If  the  purpose  had  not  been 
fraudulent,  but  only  an  intention  by  a 
solvent  debtor  to  secure  a  creditor, 
and  thereby  change  a  'floating  debt' 
into  a  permanent  loan  for  a  specific 
time,  which  might  have  been  a  prudent 
operation,  why  this  strange  transac- 
tion t  .  .  .  It  is  quite  plain,  that  the 
$4,000  mortgage  was  given,  and  re- 
ceived, to  secure  a  pre-existing  debt, 
in  fraud  ef  the  insolvent  law,  and 
should  be  adjudged  invalid  and  de- 
creed to  be  canceled  and  surrendered 
to  the  orator." 

Where  it  appeared  that  an  insolvent 
corporation  transferred  to  a  director 
a  large  amount  of  corporate  property 
as  security  for  a  debt  due  the  director, 
the  court  held  that  an  insolvent  cprpo- 
ration  did  not  have  the  right  to  prefer 
one  creditor  over  another  when  the 
creditor  preferred  was  a  director  of 
the  corporation.  Sjrmonds  v.  Lewis 
(1901)  94  Me.  501,  48  Atl.  121. 

Woodman  v.  Butterfleld  (1917)  116 
Me.  241,  101  Atl.  25,  was  a  bill  In 
equity  wherein  the  plaintiff,  as  trustee 
in  bankruptcy  of  the  National  Boat  & 
Engine  Company,  sought  to  recover  of 
the  defendant  the  amount  of  certain 
pajrments,  and  the  value  of  certain 
bonds,  alleged  to  have  been  obtained 
by  him  for  his  benefit  from  the  cor- 
poration while  he  was  a  director  there- 
of, and  when  it  was  insolvent.    The 
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ground  for  recovery  was  alleged  to  be 
that  the  obtaining  and  acceptance  of 
the  payments  and  bonds  by  the  defend- 
ant, or  for  hia  benefit,  were  in  viola- 
tion of  his  fiduciary  duty  as  a  director 
of  the  bankrupt  corporation,  and  in 
fraud  of  the  rights  of  its  creditors  and 
stockholders.  It  appeared  that  the  cor- 
poration was  insolvent  when  the  de- 
fendant became  a  director.  During  a 
period  of  more  than  one  year  various 
payments  were  made  by  the  company 
to  him  directly,  or  for  his  benefit,  in 
reduction  of  the  two  notes  which  he 
held  against  the  company.  The  court 
in  discussing  these  payments  said: 
"The  plaintiff  invokes  the  rule,  which 
rests  in  the  soundest  wisdom  and  is 
supported  by  the  great  weight  of 
authorities,  that  an  insolvent  corpora- 
tion is  not  permitted  to  prefer  a  cred- 
itor who  is  also  a  director  of  the  cor- 
poration. The  rule  is  sustainable  up- 
on the  principle  that  it  is  inequitable 
for  a  director,  whose  position  gives 
him  an  advantage  in  obtaining  inside 
information  of  the  affairs  of  the  cor- 
poration, to  protect  his  own  claims 
against  it  to  the  detriment  of  its  other 
creditors.  That  rule  is  the  settled  doc- 
trine of  this  state,  where  this  action 
is  pending,  and  where  the  bankrupt 
corporation  was  created,  .  .  .  and 
it  Is  also  Adopted  and  enforced  by  the 
highest  court  of  Illinois,  the  state 
where  the  alleged  transfers  were 
made." 

Where  the  president  of  a  corporation 
called  a  meeting  of  the  board  of  di- 
rectors, and  at  that  meeting  a  resolu- 
tion was  passed  authorizing  the  cor- 
porate officers  to  execute  a  chattel 
mortgage  on  the  corporate  property  to 
the  president,  it  was  held  that  the 
evidence  was  sufficient  to  show  fraud- 
ulent intent  to  hinder  and  delay  cred- 
itors. Burley  v.  Marsh  (1881)  11  Neb. 
291,  9  N.  W.  48. 

In  Ingwersen  Bros.  v.  Edgecombe 
(1894)  42  Neb.  740,  60  N.  W.  1032,  it 
appeared  that  a  bank  issued  to  its 
vice  president  a  certificate  of  deposit 
for  $5,000.  Subsequently  the  vice 
president,  for  the  purpose  of  secur- 
ing the  certificate,  executed  a  mort- 
gage, whereby,  on  behalf  of  the  bank, 
he  conveyed  to  himself  certain  real 


estate  owned  and  occupied  by.  the 
bank.  Subsequently  the  bank  was  ad- 
,  judged  to  be  insolvent  and  a  proceed- 
ing was  commenced  to  foreclose  the 
mortgage.  In  holding  the  mortgage  to 
be  invalid,  the  court  said:  "The  view 
which  may  be  said  to  rest  upon  the 
soundest  reasons,  and  is  sanctioned  by 
the  decided  weight  of  authority,  is 
that,  when  a  corporation  becomes  in- 
solvent, its  property  and  assets  con- 
stitute a  trust  fund  for  the  benefit  of 
its  creditors,  and  that  the  directors 
and  officers  in  possession  thereof,  be- 
ing trustees  for  all  the  creditors,  can- 
not take  advantage-  of  their  positions 
to  secure  a  preference  for  themselves, 
but  must  share  ratably  with  the  other 
creditors." 

In  Stough  V.  Ponca  Mill  Co.  (1898) 
54  Neb.  500,  74  N.  W.  868,  an  action 
to  foreclose  a  mortgage  executed  by 
a  corporation,  it  appeared  that  the 
mortgage  covered  the  entire  corporate 
property  of  the  company,  and  was 
given  to  secure  four  promissory  notes 
executed  by  the  company  to  a  director 
thereof.  The  intervener,  a  creditor  of 
the  mortgagor,  alleged  that  the  com- 
pany was  insolvent  when  the  mort- 
gage was  executed,  and  that  it  was 
executed  for  the  purpose  of  defraud- 
ing the  creditors  and  stockholders, 
and  that  the  plaintiff  was  not  a  bona 
fide  purchaser  of  the  notes.  It  was 
held  that  the  mortgage  was  illegal 
and  void,  as  it  was  executed  to  secure 
a  debt  due  from  a  corporate  director. 

Where  an  insolvent  corporation  exe- 
cuted and  delivered  to  its  principal 
stockholder,  who  was  also  a  director, 
an  assignment  of  a  portion  of  the  book 
accounts  of  the  company,  it  was  held 
to  be  illegal  and  void.  M.  A.  Seeds 
Dry-Plate  Co.  v.  Heyn  Photo-Supply 
Co.  (1898)  57  Neb.  214,  77  N.  W.  660. 

In  Richards  v.  New  Hampshire  Ins. 
Co.  (1861)  43  N.  H.  263,  it  appeared 
that  the  plaintiffs  were  insured  by  the 
defendant  corporation,  and,  a  loss  oc- 
curring, it  was  necessary  for  the  di- 
rectors of  the  company  to  vote  an 
assessment  to  pay  the  loss.  The  plain- 
tiffs alleged  that  a  part  of  this  assess- 
ment had  been  collected  by  the  di- 
rectors, and  then  they  had  applied  the 
same  to  the  payment   of   debts   for 
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which  they  were  personally  liable,  by 
means  whereof  the  plaintiffs  were  un- 
paid. The  court  said:  "Neither  does 
it  seem  to  us  that  the  fact  that  the 
directors  had  become  personally  re- 
sponsible for  the  debts  which  have 
been  paid  furnishes  any  ground  for 
preferring  those  debts.  The  rule  is 
a  just  one  that  an  agent  is  bound  to 
apply  the  same  diligence  to  obtain  pay- 
ment of  debts  in  his  care  that  he  does 
to  recover  his  own;  and  sound  policy 
seems  to  require  that  the  managers 
of  corporations  should  be  held  strict- 
ly to  this  rule  that,  when  the  corpora- 
tions become  embarrassed  or  insol- 
vent, the  directors  may  not  apply  the 
assets  to  exonerate  themselves  and 
leave  the  other  creditors  without  rem- 
edy." 

It  appeared  in  Smith  v.  Putnam 
(1882)  61  N.  H.  632,»that  the  defend- 
ants each  received  of  the  treasurer 
$100  for  their  services  as  directors, 
knowing  that  the  corporation  was  in- 
solvent. Suits  were  brought  to  recov- 
er the  same  as  having  been  wrongful- 
ly paid  and  received.  The  sum  paid 
was  a  reasonable  compensation  for 
their  services,  provided  they  were  en- 
titled to  any  compensation.  It  ap- 
peared that  they  were  guilty  of  neglect 
of  official  duty  in  not  requiring  a  bond 
of  the  treasurer,  but  they  had  no 
fraudulent  purpose  in  anything  they 
did.  The  court  held  the  payment  of 
salaries  to  the  directors  to  be  invalid, 
saying:  "It  is  plain  that  the  defend- 
ants could  not  use  their  official  posi- 
tion to  advance  their  individual 
interests.  But  this  is  precisely  what 
they  did,  that  is,  with  actual  knowl- 
edge that  the  corporation  was  insol- 
vent, and  on  the  very  day  an  assign- 
ment of  its  property  was  voted,  they 
received  compensation  in  full  for 
their  past  services  as  directors.  This 
was  a  flagrant  violation  of  their 
trust;  for,  as  soon  as  the  corporation 
became  insolvent,  its  property  became 
a  fund  belonging  equally  in  equity  to 
all  the  creditors,  and,  the  fact  of  its 
insolvency  being  known  to  the  defend- 
ants, they  could  not,  either  morally 
or  legally,  appropriate  any  part  of  the 
fund  to  the  payment  of  their  claims  in 
full,  and  thus  secure  to  themselves  a 


preference  or  advantage  over  other 
creditors  in  manifest  opposition  to 
their  duty.  Their  conduct  in  this  re- 
spect was  a  fraud  in  law,  if  not  in 
fact,  from  which  they  will  not  be 
permitted  to  profit." 

In  Union  Coal  Co.  v.  Wooley  (re- 
ported herewith)  ante,  312,  it  ap- 
peared that  an  insolvent  corporation 
made  a  sale  of  its  entire  property  and 
assets,  devoting  the  proceeds  to  the 
payment  of  debts  due  its  directors.  It 
is  held  that  the  transfer  was  invalid, 
since  the  assets  of  an  insolvent  corpo- 
ration constitute  a  trust  fund  for 
creditors,  and  directors  are  prevented 
from  preferring  themselves  to  the  ex- 
clusion of  other  creditors. 

Where  an  insolvent  corporation,  be- 
ing indebted  to  its  officers  and  di- 
rectors, issued  notes  to  them,  judg- 
ment by  default  being  taken  thereon 
and  execution  issued,  it  was  held  that 
the  action  was  a  fraud  in  law  on  the 
other  creditors,  and  therefore  void. 
Hopkins's  Appeal  (1879)  90  Pa.  69. 

In  Sicardi  ▼.  Keystone  Oil  Co. 
(1892)  149  Pa.  148,  24  Atl.  163,  it  ap- 
peared that  a  corporation,  then  in- 
solvent, executed  a  mortgage  on  its 
property  to  secure  the  payment  of 
bonds.  Several  of  these  bonds  were 
delivered  to  the  president  of  the  cor- 
poration to  secure  claims  which  he 
had  against  the  corporation.  In  deny- 
ing any  participation  of  these  bonds 
in  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  the  court  said: 
"If,  on  the  discovery  of  the  insolvency 
of  the  corporation,  its  officers  were 
at  liberty  to  appropriate  its  entire  as- 
sets in  satisfaction  of  their  demands 
against  it,  outside  parties  dealing  with 
it  would  be  utterly  devoid  of  protec- 
tion. The  law  does  not  intend  or  al- 
low such  an  appropriation  by  persons 
intrusted  with  the  management  of  the 
corporation,  and  yet  it  would  logically 
follow  the  concession  that  they  might 
lawfully  give  a  preference  to  their 
own  claims  in  the  distribution  of  its 
effects.  In  this  case  Smithman,  as  di- 
rector and  president  of  the  Keystone 
Oil  Company,  is  chargeable  with 
knowledge  of  its  condition  at  the  time 
of  the  execution  of  the  mortgage ;  -the 
evidence  is  ample  to  show  that  it  was 
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hopelessly  insolvent,  and  is  suiBcient, 
we  think,  to  sustain  a  finding:  that  he 
was  actually,  as  well  as  constructive- 
ly, informed  of  the  fact.  With  this 
knowledge,  he  sougrht,  by  means  of 
the  mortgage,  to  obtain  a  preference 
for  his  own  claim,  which  preference 
the  appellant  is  striving  to  enforce, 
when  it  is  apparent,  from  the  undis- 
puted testimony,  that  his  right  is  no 
higher  than  Smithman's.  We  think 
he  has  no  valid  ground  to  complain  of 
the  decision  of  the  court  below." 

The  defendant  in  Beck  Paper  Co.  v. 
Bates  Paper  Co.  (1898)  7  Pa.  Dist.  R. 
477,  a  corporation  claiming  to  be  in- 
solvent, executed  judgment  notes  to 
several  creditors,  including  its  di- 
rectors. Execution  was  issued  on  the 
notes  and  all  the  property  of  the  cor- 
poration was  levied  upon  and  adver- 
tised for  sale.  Immediately  after  the 
execution  of  the  notes,  the  defendant 
made  an  assignment  for  the  benefit  of 
creditors,  and  an  action  was  brought 
by  unsecured  creditors  seeking  to 
have  the  judgments  declared  null  and 
void.  It  was  held  that  the  judgments 
were  invalid,  as  the  directors  of  an  in- 
solvent corporation  must  share  rata- 
bly with  the  other  creditors  in  the 
distribution  of  the  corporate  assets, 
and  cannot  secure  to  themselves  any 
preference  over  other  creditors  by 
using  their  powers  as  directors  for 
that  purpose. 

In  Mueller  ▼.  Monongahela  Fire 
Clay  Co.  (1898)  183  Pa.  450,  38  Atl. 
1009,  it  appeared  that  four  directors 
of  a  corporation  were  indorsers  on  a 
•orporate  note,  and  at  a  meeting  of 
the  board,  it  was  voted  to  confess 
judgment  on  this  note,  which  was 
done.  It  was  held  that  a  corporation 
may  prefer  a  bona  fide  creditor,  but 
if  the  creditor  is  a  director  or  other 
officer,  equity  forbids  that  he  shall  act 
solely  for  himself,  and  if  he  prefers 
himself,  the  burden  is  on  him  to  show 
circumstances  which  raise  an  equity 
in  his  favor,  and  this  the  director  in 
the  case  at  bar  had  here  failed  to  do. 

In  Moller  v.  Keystone  Fibre  Co. 
(1898)  187  Pa.  553,  41  Atl.  478,  it  was 
shown  that  a  resolution  was  adopted 
by  the  directors  of  an  insolvent  corpo- 
ration authorizing  the  assignment  of 


certain  insurance  policies  to  bond- 
holders and  other  creditors.  Two  of 
the  directors  voting  for  the  assign- 
ment were  among  the  creditors  pre- 
ferred. It  was  held  that  a  director 
and  creditor  of  a  corporation  has  no 
right  to  give  himself  a  preference  in 
the  payment  of  the  debts  of  the  cor- 
poration. 

Where  the  directors  of  an  insolvent 
corporation,  to  satisfy  debts  owing 
them  by  the  corporation,  procured  the 
transfer  of  all  of  the  corporate  assets, 
it  was  declared  that  they  held  the 
property  so  transferred  in  trust  for 
the  benefit  of  all  creditors,  and  could 
not  secure  a  lawful  preference.  Hill 
V.  Standard  Teleph.  Mfg.  Co.  (1901) 
198  Pa.  446,  48  Atl.  432. 

In  the  case  of  Mechanics'  Bldg.  & 
Sav.  Asso's  Estate  (1902)  202  Pa.  589, 
52  Atl.  68,  it  appeared  that  a  savings 
corporation  purchased  a  building  and 
gave  certain  notes  in  payment,  the 
notes  being  subsequently  secured  by 
a  mortgage  on  the  property.  The 
association  subsequently  became  in- 
solvent, and  the  assignee  sold  the 
property,  and  an  auditor  was  appoint- 
ed to  distribute  the  fund.  It  also 
appeared  that  the  directors  of  the  cor- 
poration were  members  of  the  govern- 
ing body  of  the  corporation  from 
which  the  purchase  was  made,  and  it 
was  sought  to  show  that  the  directors 
had  attempted  to  gain  a  preference. 
The  court  said :  "The  established  rule 
is  that  a  director  of  a  corporation  may 
advance  money  to  it,  and  may  take 
from  it  a  mortgage  or  other  security 
like  any  ordinary  creditor  (8  Thomp. 
Corp.  §  4066),  but  that  when  the  cor- 
poration has  become  insolvent,  he  can- 
not thus  secure  himself  for  past  ad- 
vances. .  .  .  Where  such  a  condi- 
tion of  affairs  at  the  time  of  the  taking 
of  the  security  is  not  proven,  and  it 
appears  that  the  transaction  in  which 
the  indebtedness  was  created  for 
which  the  directors  became  liable  and 
the  security  was  given  did  not  per- 
sonally benefit  them,  the  preference 
resulting  therefrom  will,  it  seems, 
stand  as  valid.  ...  I  discover  in 
the  report  of  the  auditor  no  requests 
to  find,  no  finding,  and  no  exception  to 
his  failure  to  find,  that  the  assignor 
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association  was  insolvent,  or  that  its 
directors  knew  it  to  be  on  the  eve  of 
insolvency  when  the  mortgage  of  Feb- 
ruary 24,  1897,  was  given." 

However,  in  Hogsett  v,  Columbia 
Iron  ,&  Steel  Co.  (1902)  203  Pa.  148, 
52  Atl.  179,  it  appeared  that  the  de- 
fendant corporation  was  insolvent, 
and  an  agreement  was  entered  into  be- 
tween the  directors  and  the  president 
of  the  corporation,  by  which  the  lat- 
ter took  charge  of  the  mill  and  fur- 
nished the  capital  to  operate  it,  and 
was  secured  by  a  first  judgment  and 
execution.  The  court  held  that  this 
judgment  was  valid,  and  that  the 
president  was  entitled  to  the  proceeds 
of  the  sale,  although  it  took  all  of  the 
proceeds. 

In  Olney  v.  Conanicut  Land  Co. 
(1889)  16  R.  L  597,  5  L.R.A.  361,  27 
Am.  St.  Rep.  767,  18  Atl.  181,  the  com- 
plainants, judgment  creditors  of  the 
defendant  company,  sought  to  set 
aside  a  mortgage  given  to  the  defend- 
ants, from  the  directors  of  the  corpo- 
ration, to  secure  them  for  advances, 
and  for  their  indorsements  of  the 
notes  of  the  company.  The  mortgage 
was  given  immediately  after  the  com- 
plainants had  brought  suits  for 
damages  against  the  company  for 
negligence,  and  when  the  company 
was  insolvent.  The  complainants 
claimed  that,  as  the  mortgagees  were 
three  of  the  four  directors  who  voted 
to  give  the  mortgage,  thereby  secur- 
ing themselves,  their  action  was 
inconsistent  with  their  fiduciary  re- 
lation, and  should  be  set  aside.  No 
fraudulent  act  in  regard  to  the  giving 
of  the  mortgage  was  alleged,  other 
than  the  fact  itself.  The  court  said: 
"In  the  absence  of  an  express  agree- 
ment, we  think  the  directors  had  no 
right,  after  they  became  aware  of  the 
unprofitable  and  disastrous  state  of 
the  affairs  of  the  company,  to  appro- 
priate its  entire  property  to  secure 
themselves.  But  they  say  the  com- 
plainants were  not  creditors,  whose 
rights  they  could  consider,  at  the 
time  of  the  mortgage.  True,  they  had 
not  reduced  their  claims  to  judgment; 
but  the  claims  existed,  and  the  defend- 
ants had  notice  of  them  by  the 
commencement  of  suits.     As  trustees 


for  creditors,  we  think  the  directors 
were  as  much  bound  to  care  for  those 
who  had  given  them  notice  of  their 
claims  by  suits,  in  case  they  should 
succeed  in  obtaining  judgments,  as 
for  those  whose  claims  had  been  al- 
ready ascertained.  .  .  .  Our  con- 
clusion is  that,  in  view  of  the  fidu- 
ciary relation  of  the  directors  to  the 
creditors  of  the  company,  they  are  not 
entitled  to  priority  over  the  complain- 
ants by  virtue  of  their  mortgage."  So, 
in  Portland  Consol.  Min.  Co.  v.  Rossi- 
ter  (1903)  16  S.  D.  633, 102  Am.  St.  Rep. 
726,  94  N.  W.  702,  it  appeared  that  the 
defendants,  directors  of  an  insolvent 
corporation,  had  causes  of  action 
against  the  corporation  and  trans- 
ferred them  to  another,  who  brought 
action  thereon  and  obtained  judgment 
by  default  against  the  corporation. 
Execution  being  issued,  the  corporate 
property  was  sold  in  satisfaction  of 
the  judgment.  The  plaintiff,  a  judg- 
ment creditor,  instituted  an  action  for 
the  purpose  of  obtaining  a  decree  in 
equity  subjecting  the  property  of  the 
corporation  to  the  payment  of  its 
debts.  The  court  said:  "The  propo- 
sition is  not  questioned  that  directors 
of  an  insolvent  corporation  are  pre- 
cluded from  obtaining  advantage  for 
themselves  to  the  prejudice  of  other 
creditors,  but  the  theory  upon  which 
the  demurrer  was  sustained  appears 
to  be  that  a  preference  secured 
through  ordinary  proceedings  of  law 
is  unassailable.  The  conclusion 
reached  in  Adams  &  W.  Co.  v.  Dey- 
ette  (S.  D.)  supra,  that  the  directors 
of  an  insolvent  corporation,  as  trus- 
tees for  all  creditors,  are  bound  to 
preserve  and  equally  administer  all  of 
the  property  in  the  interest  of  all  of 
the  creditors,  and  are  incapable  of 
preferring  one  another,  is  broad 
enough  to  include  a  judgment  by  de- 
fault secured  principally  for  their  ex- 
clusive benefit,  and  by  service  of  the 
summons  upon  themselves." 

In  Lyons-Thomas  Hardware  Go.  v. 
Perry,Stove  Mfg.  Co.  (1893)  86  Tex. 
143,  22  L.R.A.  802,  24  S.  W.  16,  where- 
in it  appeared  that  a  corporation  was 
insolvent  and  had  ceased  to  do  busi- 
ness, it  was  held  that  the  execution  of 
chattel  mortgages  to  certain  creditors. 
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with  the  intent  to  prefer  them,  was 
invalid,  the  court  sayinsr  that  neither 
the  stockholders  nor  the  directors  of 
the  insolvent  corporation  had  lawful 
power,  under  the  facts  stated,  to  make 
a  preferential  deed  of  trust,  whereby 
any  creditor,  whether  a  vtockholder, 
director,  or  other  officer  of  the  corpo- 
ration or  not,  could  acquire  a  prefer- 
ence, and  that  the  attempted  prefer- 
ence would  be  invalid  as  to  other 
creditors  of  the  corporation. 

In  W.  P.  Noble  Mercantile^  Co.  v. 
Mt.  Pleasant  Equitable  Co-op.  Inst. 
(1894)  12  Utah,  213,  42  Pac.  869,  it 
appeared  that  a  corporation  was  in- 
solvent. The  directors  executed  a 
deed  of  assignment  of  its  corpo- 
rate property  fbr  the  benefit  of 
its  creditors.  All  the  directors  were 
indorsers  on  certain  notes,  aggregat- 
insr  |5,000,  for  money  loaned  to 
the  corporation,  and  the  holder  ef 
these  notes  was  made  first  preferred 
creditor.  Strom,  one  of  the  directors, 
was  also  preferred  for  |75,  and  one 
Rosenlof,  to  whom  the  corporation 
owed  nottiing,  was  preferred  for  |500; 
the  only  excuse  which  the  record  con- 
tained for  making  this  last  preference 
being  that  Strom  borrowed  |500  from 
Rosenlof,  and  then  loaned  the  same 
sum  to  the  corporation.  The  trial 
court  refused  to  allow  these  last  two 
preferences,  but,  after  holding  them 
to  be  void  and  unlawful,  treated  the 
claims  as  if  they  had  been  named 
in  the  last  class,  and  sustained  the 
deed  of  assignment.  Affirming  this 
holding  the  appellate  court  said: 
"Notwithstanding  the  position  as- 
sumed in  some  of  the  cases,  that  the 
rule  which  allows  a  private  individu- 
al to  prefer  one  creditor  over  another 
may  be  so  enlarged  as  to  apply  to  a 
private  corporation,  this  will  not, 
against  the  great  weight  of  authority, 
BO  enlarge  the  rule  as  to  permit  the 
directors  of  an  insolvent  corporation 
to  prefer  themselves,  by  deed  of  as- 
signment, over  other  creditors,  whose 
claims  are  equally  meritorious.  We 
conclude,  therefore,  that  the  directors 
of  an  insolvent  corporation,  which  has 
abandoned  the  objects  of  its  creation, 
have  no  power  to  prefer  their  own 


claims  over  those  of  other  creditors 
by  voluntary  deed  of  assignment." 

In  Ronald  v.  Schoenfeld  (1917)  94 
Wash.  238,  162  Pac.  43,  an  action  was 
brought  by  the  trustee  in  bankruptcy 
of  an  insolvent  corporation,  against 
the  defendant  to  recover  the  value  of 
an  automobile  truck  delivered  to  the 
defendant  by  the  acting  manager  of 
the  corporation,  prior  to  the  time  a 
receiver  was  appointed  in  the  state 
courts  to  take  charge  of  the  affairs  of 
the  corporation,  and  prior  to  the  time 
bankruptcy  proceedings  were  institut- 
ed in  the  Federal  court.  The  court, 
in  holding  the  transfer  to  be  fraudu- 
lent, said:  "Respondent  [defendant], 
being  an  officer  of  the  company,  knew 
of  the  financial  condition  of  the  com- 
pany, or,  if  he  had  no  actual  knowl- 
edge, the  law  will  impute  such  knowl- 
edge to  him  and  deny  him  the 
privilege  of  profiting  at  the  expense 
of  the  general  creditors  of  the  con- 
cern." 

In  Lamb  v.  Laughlin  (1884)  25  W. 
Va.  300,  the  bill  alleged  that  the  de- 
fendant, knowing  a  banking  corpora- 
tion to  be  insolvent,  availed  himself 
of  his  superior  knowledge  as  director, 
and  withdrew  by  corporate  check  all 
of  his  deposits,  which  fund,  it  was 
alleged,  constituted  a  trust  fund  for 
the  creditors  of  the  corporation.  The 
court  held  that  under  the  circum- 
stances the  defendant  had  no  right  to 
draw  his  money  and  thus  prefer  him- 
self to  the  other  creditors,  for  whom 
he  was  acting  as  trustee. 

In  Hope  V.  Valley  City  Salt  Co. 
(1885)  25  W.  Va.  789,  it  appeared  that 
an  insolvent  corporation  executed  its 
note  to  its  president,  who  was  also 
a  director.  The  note  was  made  for 
a  loan  .of  money  to  the  corporation 
and  was  secured  by  a  trust  deed  con- 
veying all  of  the  corporate  property, 
tangible  and  intangible.  The  court 
held  that  a  director  could  not  prefer 
himself,  and  an  attempt  to  do  so,  such 
as  this,  was  invalid. 

In  Lamb  v.  Pannell  (1886)  28  W. 
Va.  663,  it  appeared  that  the  defend- 
ant's intestate  was  the  director  of  an 
insolvent  bank.  Learning  of  the  con- 
dition of  the  bank,  he  obtained  from 
the  cashier  of  the  bank  certain  notes 
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on  which  he  was  surety,  in  payment 
of  the  deposits  due  him  from  the  bank. 
.  The  court  in  holdingr  the  transfer  to 
be  invalid  said:  "For  the  corporation, 
its  officers  and  stockholders  being 
simply  the  holders  of  the  legal  title 
and  nothing  more,  the  beneficial  inter- 
est must  belong  to  some  other  than 
they,  and  as  there  is  none  such  other 
except  the  creditors,  they  must  be  the 
sole  beneficial  or  equitable  owners. 
The  capital  is  the  fund  the  creditors 
trusted,  and  to  which,  with  the  after- 
acquired  property  or  assets,  they  can 
alone  look  for  indemnity.  Both  stand 
pledged  for  the  indemnity  of  the  cor- 
porate debts,  and  a  court  of  equity 
will  follow  them  into  the  hands  of  the 
stockholders,  or  other  persons,  re- 
ceiving them  with  notice,  for  the 
benefit  of  creditors.  From  this  view, 
it  seems  to  be  a  necessary  consequence 
that,  after  the  admitted  insolvency  of 
the  corporation  and  the  nonuse  of  its 
franchises,  the  officers  and  stockhold- 
ers of  the  corporation,  in  whose  hands 
the  assets  remain,  hold  them  as  quasi 
trustees  for  the  creditors,  who,  as  the 
beneficial  or  equitable  owners  of  such 
assets,  occupy  as  to  them  the  position 
of  cestuis  que  trust." 

In  Haywood  v.  Lincoln  Lumber  Co. 
(liB85).  64  Wis.  639,  26  N.  W.  184,  an 
action  brought  to  foreclose  a  mort- 
gage given  by  the  defendant  lumber 
company,  by  its  president  and  secre- 
tary, on  all  the  real  property  of  the 
corporation,  to  secure  a  bond  in  the 
penal  sum  of  $100,000,  it  appeared 
that  the  mortgage  was  given  at  a  time 
when  the  corporation  was  insolvent, 
and  was  given  to  secure  the  directors 
of  the  company,  with  intent  to  de- 
fraud the  other  creditors  of  the  com- 
pany. In  holding  the  mortgage  to  be 
invalid,  the  court  said:  "There  was 
abundant  evidence  to  justify  the  find- 
ing of  the  circuit  court  that  at  the 
time  it  was  given  the  company  was 
insolvent.  In  such  case,  the  authori- 
ties seem  to  be  uniform  that  the  di- 
rectors and  officers  of  the  corporation 
are  trustees  of  the  creditors,  and  must 
manage  its  property  and  assets  with 
strict  regard  to  their  interests;  and, 
if  they  are  themselves  creditors,  while 
the    insolvent    corporation    is    under 


their  management  they  cannot  secure 
to  themselves  any  preference  or  ad- 
vantage over  other  creditors.  The 
directors  are  then  trustees  of  all  the 
property  of  the  corporation  for  all 
of  its  creditors,  and  an  equal  distribu- 
tion must  be  made,  and  no  preference 
to  any  one  of  the  creditors,  and  much 
less  to  the  directors  of  trustees,  as 
such." 

In  First  Nat.  Bank  v.  Knowles 
(1886)  67  Wis.  873,  28  N.  W.  225,  it 
appeared  that  an  insolvent  corpora- 
tion executed  a  trust  deed  on  its  en- 
tire property  to  secure  the  pajrment  of 
bonds  which  were  delivered  to  direc- 
tors who  were  creditors.  In  holding 
the  deed  to  be  invalid,  the  court  said: 
"When  the  deed  was  made,  the  corpo- 
ration being  grossly  insolvent,  its 
directors  and  officers  in  equity  held 
the  entire  assets  and  resources  of  the 
corporation  in  trust,  not  for  the 
stockholders,  but  for  its  creditors; 
and  equity  requires  that  they  should 
be  exclusively  devoted  to  the  payment 
of  all  ite  creditors  alike  and  pro  rata. 
In  such  a  case  equity  is  equality,  and 
sanctions  no  preferences,  and  is  no 
respecter  of  persons." 

In  Slack  v.  Northwestern  Nat.  Bank 
(1899)  103  Wis.  57,  74  Am.  St.  Rep. 
841,  79  N.  W.  51,  an  action  by  the  re- 
ceiver of  an  insolvent  state  banking 
corporation  against  tiie  defendant,  a 
national  banking  corporation,  to  re- 
cover a  considerable  amount  of  notes, 
bonds,  and  other  securities,  as  well 
as  over  |9,000  in  money,  on  the'  ground 
that  the  same  were  fraudulently  taken 
by  the  officers  of  the  defendant  bank 
from  the  assets  of  the  insolvent  bank, 
it  appeared  that  the  defendant  and 
the  insolvent  bank  carried  on  their 
business  in  the  same  bank  building 
and  room.  The  custom  of  the  state 
bank  was  to  deposit  its  funds,  with  the 
exception  of  $1,000,  at  the  end  of 
each  day's  business  with  the  defend- 
ant bank,  reserving  only  said  $1,000, 
which  it  deposited  in  its  own  safety- 
deposit  vault.  When  the  state  bank 
needed  funds  in  its  business  it  ob- 
tained the  same  by  drawing  checks 
on  the  defendant  bank,  and  when  its 
deposits  were  exhausted,  and  it  need- 
ed additional  funds,  it  borrowed  the 
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same  from  the  defendant  bank,  and 
gave  certificate  of  deposit  therefor. 
It  also  appeared  that  there  was  no 
president  of  the  state  bank;  and, 
while  having  nominally  a  separate 
corporate  existence,  its  affairs  were 
exclusively  managed  by  the  officers  of 
the  defendant  bank.  The  cashier  of 
the  state  bank  was  in  fact  but  a  sub- 
ordinate of  the  defendant  bank,  and 
simply  did  the  bidding  of  its  officers. 
The  state  bank  was  indebted  to  the 
defendant  bank  in  the  sum  of  $30,000, 
and,  being  insolvent,  it  transferred 
sufficient  of  its  assets  to  secure  the 
defendant  bank.  The  court  held  that 
the  attempted  preference  was  invalid, 
saying:  "In  this  case  the  defendant, 
through  its  officers,  was  in  fact  manag- 
ing *the  affairs  of  the  savings 
bank.  It  could  no  more  prefer  itself 
out  of  the  assets  of  the  savings  bank 
when  it  was  insolvent  and  was  on  the 
verge  of  suspension,  than  could  legal- 
ly elected  directors,  and  for  the  same 
reasons.  This  seems  to  us  good  sense 
and  good  law,  and  it  does  not  infringe 
upon  the  doctrine  that  a  mere  creditor 
of  an  insolvent  corporation  may,  by 
voluntary  transfer  in  good  faith,  re- 
ceive and  hold  property  of  the  corpo- 
ration in  payment  of  his  debt  or  as 
collateral  thereto." 

(2)  Exception  to  view. 

In  a  few  jurisdictions  it  seems  that 
a  corporation  which  is  actually  in- 
solvent, but  which  is  a  going  concern 
and  has  not  committed  an  act  of  in- 
solvency, may  prefer  one  of  its  direc- 
tors who  is  a  creditor  of  the  corpora- 
tion. 

Massachusetts.  —  Holt  v.  Bennett 
(1888)  146  Mass.  487,  16  N.  E.  5. 

Missouri.  —  Kraft-Holmes  Grocery 
Co.  V.  Crow  (1889)  36  Mo.  App.  288; 
State  ex  rel.  Moll  v.  Brockman  (1890) 
89  Mo.  App.  131;  Pitman  v.  Chicago- 
Joplin  Lead  &  Zinc  Co.  (1905)  118  Mo. 
App.  513,  87  S.  W.  10;  Warren  v. 
Mayer  (1912)  163  Mo.  App.  451,  143 
S.  W.  861;  Foster  v.  Mullanphy  Plan- 
ing Mill  Co.  (1887)  92  Mo.  79,  4  S.  W. 
260;  Schufeldt  v.  Smith  (1897)  139 
Mo.  367,  40  S.  W.  887;  Butler  v.  Har- 
rison Land  &  Min.  Co.  (1897)  139  Mo. 
467,  61  Am.  St.  Rep.  464,  41  S.  W.  234; 


State  ex  rel.  Grimm  v.  Manhattan  Rub- 
ber Mfg.  Co.  (1899)  149  Mo.  181,  50 
.S.  W.  321;  Shields  v.  Hobart  (1903) 
172  Mo.  491,  95  Am.  St.  Rep.  529,  72 
S.  W.  669. 

Oregon. — See  Gautenbein  v.  Bowles 
(1922)  —  Or.  — ,  203  Pac.  614. 

Texas.  —  Lyons-Thomas  Hardware 
Co.  V,  Perry  Stove  Mfg.  Co.  (1893)  86 
Tex.  143,  22  L.R.A.  802,  24  S.  W.  16; 
College  Park  Electric  Belt  Line  v.  Ide 

(1897)  15  Tex.  Civ.  App.  273,  40  S.  W. 
64,  affirmed  in  (1897)  90  Tex.  509,  39 
S.  W.  915;  A.  B.  Frank  Co.  v.  Berwind 

(1898)  —  Tex.  Civ.  App.  — ,  47  S.  W. 
681.  Compare  McCJormick  v.  Cornell 
(1916)  —  Tex.  Civ.  App.  — ,  193  S. 
W.  1083.  , 

Wisconsin.  —  Hinz  v.  Van  Dusen 

(1897)  95  Wis.  503,  70  N.  W.  657. 

In    A.   B.    Frank   Co.    v.    Berwind 

(1898)  —  Tex,  Civ.  App.  — ,  47  S.  W. 
681,  it  was  held  that  a  director  of  an 
insolvent  corporation  which  had  not 
yet  ceased  to  do  business  could,  by  at- 
tachment and  levy  on  the  property, 
gain  a  preference  over  other  creditors 
for  a  debt  due  the  director  from  the 
corporation.  But  in  McCormick  v. 
Cornell  (1916)  —  Tex.  Civ.  App.  — , 
193  S.  W.  1083,  the  court  said:  "Not- 
withstanding the  law  gives  a  prefer- 
ence to  a  creditor,  even  though  he  be 
a  director,  for  the  enforcement  of  his 
claim  against  a  solvent,  going  corpora- 
tion, still,  where  the  record  shows,  as 
it  does  in  this  instance,  that  such 
creditor,  who  was  the  manager  there- 
of, was  well  aware  that  his  company 
was  on  the  verge  of  insolvency,  owing 
debts  for  labor,  supplies,  and  ma- 
terial that  were  long  past  due,  and 
which  it  was  unable  to  pay,  he  will 
not  be  permitted  to  lull  to  inaction 
other  creditors,  or  their  representa- 
tive, and  thereby  obtain  an  advantage 
over  them  in  the  collection  of  his  own 
claim;  but  the  law,  under  such  cir- 
cumstances, will  exact  of  him  the  ut- 
most good  faith  toward  them." 

In  Hinz  v.  VanDusen  (1897)  95  Wis. 
503,  70  N.  W.  657,  it  appeared  that  the 
directors  of  a  corporation  passed  a 
resolution  by  which  a  mortgage  on 
corporate  property  was  executed  to 
one  of  their  number  in  payment  of  a 
debt  owing  him  from  the  corporation. 
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and  in  consideration  of  his  agree- 
ment to  pay  other  corporate  debts. 
An  action  being  brought  by  the  plain- 
tiff as  a  stockholder  and  director  of 
the  corporation,  for  equitable  relief, 
the  court  dismissed  the  complaint, 
saying:  "The  doctrine  is  well  estab- 
lished here  that  the  directors  of  an 
insolvent  corporation  cannot  lawfully 
prefer  themselves  over  its  general 
creditors.  .  .  .  The  fact  of  insolv- 
ency was  not  found  by  the  referee. 
Though  counsel  for  the  appellant 
present  the  appeal  upon  the  theory 
that  such  fact  appears,  it  was  neither 
found,  nor  was  the  court  requested  to 
80  find,  nor  is  there  any  exception  to 
the  failure  of  the  court  to  find  on  that 
question.  Obviously,  the  rule  for 
which  the  counsel  contend  has  no  ap- 
plication unless  all  the  facts  exist 
requisite  to  such  application.  In- 
solvency of  the  corporation  is  abso- 
lutely essential.  Without  that  the 
directors  are  trustees  for  the  stock- 
holders primarily,  and  may,  in  good 
faith,  pay  a  bona  fide  indebtedness  to 
themselves,  or  may  secure  such  in- 
debtedness by  a  mortgage  upon  the 
corporate  property  or  otherwise.  It 
is  when  a  corporation  ceases  to  be  a 
going  institution,  or  its  business  is  in 
such  shape  that  its  directors  know, 
or  ought  to  know,  that  suspension  is 
impending,  that  its  assets  in  the 
hands  of  such  directors  become,  by 
equitable  conversion,  a  trust  fund  for 
the  benefit  of  its  general  creditors,  so 
that,  if  such  directors  prefer  them- 
selves over  such  general  creditors, 
such  action  constitutes  a  fraud  in  law, 
and  equity  will  compel  them  to  make 
restitution  of  all  property  thereby 
diverted  to  their  personal  benefit  to 
the  prejudice  of  such  creditors." 

g.  Director  as   surety   for  debt. 

(a)   View  that  preference  may  be  givem. 

In  some  jurisdictions  it  is  held  that, 
in  the  absence  of  a  prohibitory  statute, 
the  validity  of  a  preference  by  an  in- 
solvent corporation  is  not  impaired  by 
the  fact  that  a  director  is  surety  for 
the  debt.  Weihl  v.  Atlanta  Furniture 
Mfg.  Co.  (1892)  89  Ga.  297,  15  S.  E. 
282;  Milledgeville  Pkg.  Co.  v.  Mcln- 
tyre  Alliance  Store  (1896)  98  Ga.  508, 


25  S.  E.  567;  Rockford  Wholesale  Gro- 
cery Co.  V.  Standard  Grocery  &  Meat 
Ck>.  (1898)  175  111.  89,  67  Am.  St.  Rep. 
205,  51  N.  E.  642;  Clapp  v.  Allen 
(1898)  20  Ind.  App.  263,  50  N.  E.  587; 
Levering  v.  Bimel  (1897)  146  Ind.  545, 
45  N.  E.  775;  Henderson  v.  Indiana 
Trust  Co.  (1895)  143  Ind-  561,  40  N.  E. 
516 ;  Howard  v.  Central  Tobacco  Ware- 
house Co.  (1898)  123  N.  C.  90,  31  S.  E. 
371;  Wells,  F.  Co.  v.  George  M.  Scott 
&  Co.  (1898)  18  Utah,  127,  55  Pac. 
81;  National  Bank  v.  George  M.  Scott 
&  Co.  (1898)  18  Utah,  400,  55  Pac. 
874;  Planters  Bank  v.  Whittle  (1884) 
78  Va.  737.  Compare  Atlas  Tack  Co. 
V.  Exchange  Bank  (1900)  111  Ga.  703, 
36  S.  E.  939;  Atlas  Nat.  Bank  v.  More 
(1894)  152  111.  528,  43  Am.  St.  Rep. 
274,  38  N.  £.  684. 

"Mere  insolvency  does  not  dissolve 
the  corporation  or  ordinarily  abridge 
the  statutory  or  common-law  power  of 
the  directors.  It  does,  however,  pro- 
hibit them  from  giving  a  creditor-di- 
rector a  preference.  In  such  case,  he, 
as  an  individual,  alone  receives  the 
benefit.  The  law  will  not  allow  him, 
in  such  case,  to  take  advantage  of  his 
ofllcial  position,  as  it  would  not  be 
equitable  to  the  other  creditors.  That 
equitable  principle  should  not  apply 
to  a  bona  fide  creditor,  where  a  debt 
is  created  and  guaranteed  by  the  di- 
rector during  solvency.  Such  guar- 
anty, at  least  at  such  time,  does  not 
render  such  debt  fraudulent.  No  law 
has  been  violated,  and  no  reason  exists 
why  such  a  debt  should  be  tainted 
with  even  the  suspicion  of  illegality. 
His  relation  as  a  creditor  is  created 
by  his  contract  with  the  corporation, 
and  not  with  the  guarantors.  He  is 
just  as  clearly,  by  law,  a  creditor  with 
such  guaranty,  as  without  it.  His 
rights  as  such  creditor  remain  to  the 
end  unimpaired,  during  solvency  and 
through  insolvency.  .  .  .  The  cred- 
itor loaned  this  money  to  the  corpora- 
tion in  good  faith,  while  solvent  and 
a  going  concern,  and  the  money  so  ob- 
tained was  used  for  its  benefit.  On 
no  principle  of  law  or  reason  can 
such  creditor  be  deprived  of  its  right 
to  a  preference,  merely  because  the 
directors  guaranteed  the  debt.  The 
act  of  obtaining  such  guaranty  on  the 
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part  of  the  creditor,  or  of  giving  it  on 
the  part  of  the  directors,  was  neither 
illegal  nor  improper.  It  is  not  uncom- 
mon for  the  directors  to  be  compelled 
to  lend  their  personal  credit,  by  way 
of  surety  or  guaranty,  in  order  to  se- 
cure means  to  carry  on  the  business. 
If  this  is  done  during  solvency,  for  the 
benefit  of  the  corporation,  neither  the 
right  of  such  creditor  so  loaning  on 
such  guaranty,  nor  the  power  of  the 
directors,  is  in  any  way  affected  or 
abridged  as  to  a  preference  of  such  a 
debt.  It  necessarily  follows  that  fraud 
could  not  be  predicated  on  the  act  of 
the  directors  in  giving  this  judgment 
note  to  the  4>ank,  which  resulted  in 
a  preference  to  it,  as  a  creditor,  in 
the  distribution  of  the  assets  of  said 
corporation."  Rockford  Wholesale 
Grocery  Co.  v.  Standard  Grocery  & 
Meat  Co.  (1898)  175  111.  889,  67  Am. 
St.  Rep.  205,  51  N.  E.  642. 

In  Weihl  v.  Atlanta  Furniture  Mfg. 
Co.  (Ga.)  supra,  the  official  syllabus 
declares  as  follows:  "A  creditor  of  a 
corporation,  by  promissory  note  on 
which  some  of  the  stockholders  or  di- 
rectors are  indorsers,  may,  as  further 
security  for  the  debt,  take  bona  fide 
from  the  corporation  a  mortgage  upon 
some  of  the  corporate  property,  even  if 
the  corporation  be  insolvent  at  the 
time  of  its  execution,  and  may  after- 
wards enforce  such  mortgage  by  ex- 
ercising a  power  of  sale  therein  con- 
tained. And  that  the  indorsers  may 
incidentally  be  benefited  by  enforcing 
the  mortgage  constitutes  no  valid  rea- 
son why  the  mortgagee  should  be  en- 
joined, or  why  the  mortgaged  property 
should  be  placed  in  the  hands  of  a  re- 
ceiver." 

But  in  Atlas  Tack  Co.  v.  Exchange 
Bank  (1900)  111  Ga.  703,  36  S.  E.  939, 
it  appeared  that  an  insolvent  corpora- 
tion found  it  impossible  to  carry  on  its 
business,  and  a  i>etition  was  filed  to 
have  a  receiver  appointed.  It  was  al- 
leged that,  prior  to  the  filing  of  the 
petition,  mortgages  were  executed  to 
certain  of  the  corporate  creditors,  the 
directors  being  indorsers  to  secure 
these  debts.  In  holding  these  mort- 
gages to  be  invalid,  the  court  said: 
"We  think  it  very  clear,  therefore, 
that  when  the  validity  of  these  mort- 


gages, to  secure  debts  upon  which  the 
directors  were  indorsers,  was  ques- 
tioned by  other  creditors  of  the  cor- 
poration, they  should  have  been 
classed  as  instruments  rendered  void 
by  the  legal  principle  which  prevents 
directors  of  an  insolvent  corporation 
from  giving  themselves  a  preference 
over  outside  creditors." 

In  Henderson  v.  Indiana  Trust  Co. 
(1895)  143  Ind.  561,  40  N.  E.  516,  it 
appeared  that  an  insolvent  corpora- 
tion, whose  financial  condition  was 
known  by  the  board  of  directors,  made 
an  assignment  of  accounts  which  were 
owing  to  the  corporation,  to  a  certain 
creditor  of  the  corporation,  for  the 
purpose  of  protecting  the  indorsers  on 
a  collateral  note  held  by  the  creditor. 
The  court  held  that  in  such  a  case  an 
insolvent  corporation  could,  while  it 
had  the  possession  and  control  of  its 
property,  prefer  any  of  its  creditors 
who  were  not  stockholders  or  directors 
of  the  corporation,  though  the  claims 
so  preferred  were  secured  by  the  in- 
dorsements of  the  directors  and  a  part 
of  the  stockholders. 

In  Rockford  Wholesale  Grocery  Co. 
V.  Standard  Grocery  &  Meat  Co.  (111.) 
supra,  it  appeared  that  a  corporation, 
while  solvent  and  a  going  concern, 
borrowed  money  of  a  bank,  which  in- 
debtedness was  guaranteed  by  the  di- 
rectors, and  thereafter  it  became  in- 
debted to  the  plaintiff.  By  authority 
of  the  directors  a  judgment  note  was 
afterwards  given  the  bank  in  lieu  of 
the  original  note,  on  which  judgment 
was  at  once  taken  and  the  corporation 
property  sold.  The  plaintiff  recovered 
judgment,  and,  on  return  of  execution 
nulla  bona,  filed  a  bill  against  the 
directors,  seeking  to  hold  them  person- 
ally liable  for  a  breach  of  trust,  set- 
ting up  the  foregoing  facts,  and  alleg- 
ing fraud  in  giving  the  judgment  note 
while  the  corporation  was  known  to 
them  to  be  insolvent.  The  court  held 
that  if  the  directors  loaned  their  per- 
sonal credit  by  way  of  surety  or  guar- 
antor, for  the  benefit  of  the  corpora- 
tion, neither  the  right  of  the  creditor 
80  loaning  on  the  guaranty,  nor  the 
power  of  the  directors,  was  in  any  way 
affected  or  abridged  as  to  a  preference 
of  the  debt.    But  in  Atlas  Nat.  Bank 


Digitized  by 


Google 


852 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A,L.R. 


V.  More  (1894)  152  111.  528,  43  Am.  St. 
Rep.  274,  38  K.  E.  684,  it  appeared  that 
a  corporation  had  a  line  of  credit  with 
the  plaintiff  bank,  and  had  kept  at  the 
bank  certain  leases  and  mortgages  as 
securities  for  loans  made  by  the  bank. 
The  bank  becoming  dissatisfied  with  ' 
these  securities,  the  corporation, 
through  its  directors,  passed  a  resolu- 
tion which  provided  for  the  purchase 
of  all  the  securities  held  by  the  bank, 
and  a  judgment  note  was  given  to  it 
for  1416,000  to  cover  the  entire  num- 
ber. It  appeared  that  the  corporation 
was  already  indebted  to  the  bank  in 
the  sum  of  $10,000,  for  which  the  di- 
rectors were  indorsers.  The  validity 
of  the  judgment  note  being  called  into 
question,  the  court  said:  "That  it 
was  a  mere  sham  was  also  clearly  in- 
dicated by  the  conduct  of  the  bank  in 
first  entering  a  judgment  for  |15,000 
upon  the  note,  and  three  days  there- 
after reducing  said  judgment  to 
111,500, — the  exact  amount  of  the  then 
indebtedness  of  the  firm  of  Wilson  & 
Bayless  to  the  bank.  .  .  .  Equity 
regards  the  property  of  a  corporation 
as  a  fund  held  in  trust  for  its  stock- 
holders while  it  is  solvent,  and  in 
trust  for  the  payment  of  its  debts 
when  it  becomes  insolvent;  and  if 
others  than  bona  fide  creditors  of  the 
corporation,  or  purchasers,  possess 
themselves  of  it,  then,  in  case  the  cor- 
poration is  or  becomes  insolvent,  they 
hold  it  charged  with  a  trust  in  favor 
of  its  creditors,  and  such  trust  a  court 
of  equity  will  enforce  against  them." 

It  appeared  in  Clapp  v.  Allen  (1898) 
20  Ind.  App.  263,  50  N.  E.  587,  an  ac- 
tion on  a  promissory  note,  that  a  cor- 
poration sold  its  entire  stock  and  re- 
ceived in  payment  the  purchaser's 
note  made  payable  to  two  of  the  di- 
rectors of  the  company,  who  assigned 
the  one  sued  on  to  the  plaintiff  in  sat- 
isfaction of  a  note  held  by  her,  made 
by  the  corporation  for  money  previ- 
ously borrowed,  on  which  the  directors 
were  indorsers.  It  was  held  that  the 
sale  of  stock  and  transfer  of  the  note 
were  not  void. 

So,  in  Levering  v.  Bimel  (1897)  146 
Ind.  645,  45  N.  E.  775,  it  appeared  that 
an  insolvent  corporation  executed 
mortgages  on  its  property  to  secure 


debts  of  those  creditors  whose  debts 
were  secured  by  certain  directors  of 
the  corporation.  In  holding  the  execu- 
tion of  the  mortgages  to  be  valid,  the 
court  said:  "By  these  decisions  it  is 
also,  in  effect,  held  that  an  insolvent 
corporation  is  not  to  be  denied  the 
right  to  prefer  a  creditor  or  creditors, 
when  such  preference  does  or  may  in- 
ure to  the  benefit  of  some  of  its  of- 
ficers who  are  sureties  upon  the  claims 
of  the   creditors   preferred.  .     . 

While  it  may  be  said  that  if  a  corpora- 
tion is  allowed  to  make  preferences 
that  will  inure  to  the  benefit  of  its 
officers,  this  will  enable  the  latter,  by 
reason  of  the  position  which  they  oc- 
cupy, to  outstrip  the  other  creditors 
in  the  race  of  diligence  in  collecting 
or  securing  claims.  This  fact,  how- 
ever, cannot  be  deemed  suflScient  to 
deny  it  the  right  to  prefer  its  credi- 
tors." 

fb)   View  that  preference  ittiog  not   be 
given. 

In  other  jurisdictions  it  is  held  that 
an  insolvent  corporation  has  no  right 
to  prefer  a  creditor  where  a  director 
of  the  corporation  is  liable  for  the 
debt  as  surety  or  guarantor.  Clarke 
V.  Second  Nat.  Bank  (1901)  177  Mass. 
257,  59  N.  E.  121 ;  Tillson  v.  Downing 
(1895)  45  Neb.  549,  63  N.  W.  836;  Na- 
tional Wall  Paper  Co.  v.  Columbia  Nat. 
Bank  (1901)  63  Neb.  234,  56  L.R.A. 
121,  88  N.  W.  481;  Merchants'  Nat. 
Bank  v.  McDonald  (1901)  63  Neb.  368, 
88  N.  W.  492,  89  N.  W.  770;  Williams 
v.  Turner  (1902)  63  Neb.  575,  88  N.  W. 
668;  Graham  v.  Carr  (1902)  130  N.  C. 
271,  41  S.  E.  879;  Pangbum  v.  Ameri- 
can Vault,  Safe  &  Lock  Co.  (1903)  205 
Pa.  88,  54  Atl.  604.  See  also  Ganten- 
bein  v.  Bowles  (1922)  —  Or,  — ,  203 
Pac.  615;  Mueller  v.  Monongahela 
Fire  Clay  Co.  (1898)  183  Pa.  460,  38 
Atl.  1009. 

In  Tillson  v.  Dovniing  (1895)  45 
Neb.  549,  63  N.  W.  836,  an  action  of 
replevin,  the  plaintiff  claimed  title 
through  a  sale  made  under  the  fore- 
closure of  a  chattel  mortgage.  The 
defendant,  as  sheriff,  claimed  under 
a  writ  of  attachment.  It  appeared  that 
a  manufacturing  corporation  had  been 
the  owner  of  the  property,  and  it  was 
indebted  to  a  bank  in  a  large  sum. 
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The  bank  insisting  on  security  for 
the  claim,  the  directors  of  the  corpo- 
ration authorized  the  execution  of 
notes,  and  as  security  therefor  the 
mortga^  was  executed.  Subsequent- 
ly the  bank  foreclosed  the  mortgage, 
and  the  property  was  purchased  by 
the  plaintiff.  In  holding  the  mortgage 
to  be  invalid,  the  court  said:  "We 
hold  that  an  insolvent  corporation  may 
not  convey  its  property  to  a  creditor 
for  whose  debt  directors  of  the  corpo- 
ration are  sureties,  and  that  the  rule 
in  Ingwersen  Bros.  v.  Edgecombe 
(1894)  42  Neb.  740,  60  N.  W.  1032,  for- 
bids not  only  preferences  by  directors 
of  their  own  debts,  but  also  of  all 
debts  in  wliich  they  are  interested, 
and  which  they  would  reap  a  personal 
advantage  by  preferring." 

In  National  Wall  Paper  Co.  v.  Co- 
lumbus Nat.  Bank  (1901)  68  Neb.  284, 
56  LJI.A.  121,  88  N.  W.  481  it  appeared 
that  a  corporation  engaged  in  the  mer- 
cantile business  was  indebted  to  va- 
rious creditors,  including  a  bank,  to 
which  institution  it  owed  over  |10,000 
on  promissory  notes  given  by  it  as 
principal,  and  executed  by  the  ofiicers 
and  directors  as  sureties.  At  a  time 
when  the  corporation  was  insolvent,  it 
executed  a  bill  of  sale  to  the  bank, 
covering  all  of  its  stock  of  goods  and 
practically  all  of  its  assets,  and  de- 
livered immediate  possession  thereof 
to  the  bank.  At  the  time  there  were 
numerous  creditors  of  the  insolvent 
corporation.  The  court  held  that  a 
corporation  did  not  have  the  right  to 
give  a  preference  to  a  debt  on  which 
an  officer  or  director  was  liable  as 
surety. 

In  Merchants'  Nat.  Bank  v.  Mc- 
Donald (1901)  63  Neb.  363,  88  N.  W. 
492,  89  N.  W.  770,  it  appeared  that  a 
corporation  doing  business  in  the  city 
of  Omaha  made  a  bill  of  sale  of  all  its 
stock  in  trade  to  a  bank  to  secure  the 
payment  of  notes  in  the  sum  of  about 
$10,000,  made  by  the  corporation  to 
the  bank,  which  notes  a  director  and 
president  of  the  corporation  had 
signed  as  comaker  or  surety.  On  the 
same  day,  and  as  a  part  of  the  same 
transaction,  the  corporation  assigned 
all  its  book  accounts  and  bills  receiv- 
able to  a  trustee,  for  the  purpose  of 
19  A.L.R.— 23. 


further  securing  the  payment  of  the 
notes.  It  was  conceded  that  at  that 
time  the  corporation  was  insolvent. 
The  court  held  the  conveyances  to  be 
void,  as  an  insolvent  corporation  could 
not  prefer  its  officers  by  securing  debts 
due  to  third  persons  for  which  the 
officers  and  directors  were  liable. 

In  Williams  v.  Turner  (1902)  63 
Neb.  575,  88  N.  W.  668,  the  plaintiff, 
as  receiver  of  a  corporation,  brought 
suit  against  the  defendants,  alleging 
that,  after  the  corporation  had  become 
insolvent  and  had  ceased  to  do  busi- 
ness, the  defendants,  who  were  di- 
rectors of  the  corporation  and  had 
sole  possession  and  control  of  its  as- 
sets and  property,  attempted  to  wind 
up  its  affairs,  and  in  so  doing  fraud- 
ulently, and  in  violation  of  their  duty 
as  directors,  set  over  and  assigned  to 
certain  preferred  creditors  assets  and 
property  of  the  corporation,  the  de- 
fendants being  at  that  time  personally 
liable  as  sureties  on  the  indebtedness 
so  preferred.  The  court  said:  "The 
proposition  that  an  insolvent  corpo- 
ration cannot  prefer  a  debt  on  which 
its  officers  and  directors  are  bound  as 
sureties  is  now  thoroughly  established 
in  thifr'state.  National  Wall  Paper  Co. 
V.  Columbia  Nat.  Bank  (1901)  63  Neh. 
234,  56  L.R.A.  121,  88  N.  W.  481.  The 
ground  of  this  rule  would  seem  to  be 
that  directors  occupy  a  fiduciary  posi- 
tion, and  that  the  law  will  not  permit 
them  to  take  advantage  of  that  posi- 
tion to  the  prejudice  of  other  credi- 
tors. But  if  the  creditor  into  whose 
hands  property  of  the  corporation 
comes  by  virtue  of  such  unlawful  pref- 
erence is  to  be  held  liable  to  restore 
it,  as  in  the  case  cited,  it  is  manifest 
that,  if  the  creditors  so  elect,  directors 
who  turn  over  the  property  and  as- 
sets of  an  insolvent  corporation  to 
third  persons  for  the  purpose  of  pre- 
ferring claims  upon  which  such  di- 
rectors are  personally  liable  as  sure- 
ties must  be  liable  for  such  breach  of 
trust,  and  should  be  required  to  ac- 
count for  the  property  and  assets  so 
disposed  of." 

8.  Director  interested  in  debt. 
(a)  View  that  preference  may  te  given. 
In  a  few  cases  a  preferential  trans- 
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fer  by  an  insolvent  corporation  to  a 
creditor  has  been  sustained  although 
it  appeared  that  a  director  of  the  cor- 
poration was  in  some  indirect  way  in- 
terested in  the  debt.  Blair  v.  Illinois 
Steel  Go.  (1896)  159  111.  350,  31  L.R.A. 
269.  42  N.  E.  895;  Rollins  v.  Shaver 
Wagon  &  Carriage  Co.  (1890)  80  Iowa, 
380,  20  Am.  St.  Rep.  427,  45  N.  W. 
1037;  Colorado  Fuel  &  Iron  Co.  v. 
Western  Hardware  Co.  (1897)  16 
Utah,  4,  50  Pac.  628. 

In  Blair  v.  Illinois  Steel  Co.  (IlL) 
supra,  it  appeared  that  a  preference 
was  given  by  an  insolvent  corporation 
to  a  creditor,  who  was  an  aunt  of 
three  of  the  directors.  The  court,  in 
holding  the  pr^erence  to  be  valid, 
said:  "That  a  corporation,  although 
insolvent,  can  prefer  creditors  not  of- 
ficers of  the  company  has  been  too 
long  and  firmly  established  by  the  de- 
cisions of  this  court  to  be  now  the  sub- 
ject of  controversy.  .  .  .  We  do  not 
understand  that  the  rule  which  au- 
thorizes an  insolvent  corporation  to 
give  preference  to  one  or  more  of  its 
creditors,  or  a  class  of  creditors,  in 
the  distribution  of  its  assets,  to  the 
exclusion  of  others,  is  limited  by  the 
mere  fact  that  such  preference  may, 
in  a  certain  contingency,  result  in 
benefit  to  directors  of  the  company, 
and  the  authorities,  so  far  as  we  have 
been  able  to  ascertain,  are  to  the  con- 
trary." 

See  also  Rollins  v.  Shaver  Wagon  & 
Carriage  Co.  (1890)  80  Iowa,  380,  20 
Am.  St.  Rep.  427,  45  N.  W.  1037,  where- 
in it  appeared  that  an  insolvent  cor- 
poration executed  a  trust  deed  to  se- 
cure several  creditors,  one  of  whom 
was  the  wife  of  the  president  of  the 
company.  It  was  contended  by  the 
plaintiff,  in  an  action  to  set  the  deed 
aside,  that  the  paper  was  executed 
through  the  personal  interest  the  pres- 
ident had  in  seeing  his  wife's  debt 
secured.  The  court  held  that  the  rela- 
tionship of  the  directors  to  the  credi- 
tor should  not  prevent  them  from  act- 
ing to  secure  her  claims. 

So,  in  Colorado  Fuel  &  Iron  Co.  v. 
Western  Hardware  Co.  (Utah)  supra, 
it  appeared  that  an  insolvent  corpora- 
tion assigned  all  of  its  property  to  a 
trustee  for  the  benefit  of  creditors. 


with  a  preference  to  certain  creditors, 
among  whom  was  a  bank.  The  evi- 
dence showed  that  the  president  of  the 
bank  so  preferred  was  also  a  director 
in  the  insolvent  corporation  and  voted 
in  favor  of  the  preferential  assign- 
ment. The  court  held  the  assignment 
to  be  valid,  saying:  "We  are  of  the 
opinion  that  the  double  relation  of 
Smoot,  as  director  and  stockholder  of 
both  corporations,  would  not  render 
the  assignment  fraudulent  and  void 
because  the  bank  in  which  he  and  his 
wife  owned  one  third  of  the  stock  was 
made  a  preferred  creditor  by  a  vote 
of  all  the  stockholders  and  directors 
of  the  hardware  company,  in  which 
vote  he  participated,  when  the  same 
result  would  have  been  reached  had 
he  refrained  from  voting,  and  when 
the  preference  and  assignment  were 
made  of  a  bona  fide  debt,  in  good  faith, 
without  any  fraud  or  deception  what- 
ever, and  without  any  intention  of  pre- 
ferring or  benefiting  Mr.  Smoot  per- 
sonally, notwithstanding  the  hardware 
company  contemplated  a  cessation  of 
its  business  and  was  insolvent  at  the 
time." 

(b)    Ti«w   that  preference   may  not  b« 
given. 

In  other  jurisdictions  an  interest 
of  a  director  in  a  claim  against  an  in- 
solvent corporation  has  been  held  to 
invalidate  a  preferential  transfer  to 
the  creditor.  Finch  Mfg.  Co.  v.  Stir- 
ling Co.  (1898)  187  Pa.  596,  41  Atl. 
294.  See  also  Rowe  v.  Leuthold 
(1898)  101  Wis.  242,  77  N.  W.  163; 
Conover  v.  Hull  (1895)  10  Wash.  673, 
45  Am.  St.  Rep.  810,  39  Pac.  166; 
Sweeny  v.  Wheeling  Grape  Sugar  & 
Ref.  Co.  (1887)  30  W.  Va.  443,  8  Am. 
St.  Rep.  88,  4  S.  E.  431 ;  Hulings  v.  Ru- 
lings Lumber  Co.  (1893)  38  W.  Va. 
351,  18  S.  E.  620. 

In  Finch  Mfg  Co.  v.  Stirling  Co. 
(1898)  187  Pa.  596,  41  Atl.  294,  it 
appeared  that  a  corporation  was  in- 
debted to  another  corporation,  and  it 
was  agreed  that  certain  property 
should  be  transferred  to  the  creditor 
in  aatisfaction  of  the  debt.  The  trans- 
fer took  place,  but  subsequently  an- 
other creditor  levied  on  the  property 
in  question  as  belonging  To  the  trans- 
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ferrer.  The  same  person  was  the  pres- 
ident of  both  corporations,  but,  while 
he  was  at  the  directors'  meeting  when 
the  action  was  taken,  he  did  not  sug- 
gest the  measure  and  did  not  vote  on 
it.  In  setting  aside  the  transfer  the 
court  said:  "The  rule  that  an  officer 
or  director  of  an  insolvent  corpora- 
tion cannot  prefer  his  individual  debt 
is  based  not  on  statutory  insolvency, 
but  on  the  unfair  and  fraudulent  char- 
acter of  the  transaction.  He  is  a  trus- 
tee of  the  corporate  property  for  the 
benefit  of  all  creditors  and  stock- 
holders, and  has  superior  knowledge 
of  the  financial  condition  of  his  com- 
pany. It  would  be  highly  unjust  to 
permit  him  to  use  his  position  for  his 
.  individual  interest  to  the  prejudice  of 
others." 

In  Conover  v.  Hull  (1895)  10  Wash. 
678,  45  Am.  St.  Rep.  810,  39  Pac.  166, 
it  appeared  that  an  action  was  com- 
menced against  an  insolvent  corpora- 
tion by  the  brother  of  the  president 
of  the  corporation,  and  the  service  of 
process  was  kept  secret  and  the  claim 
was  allowed  to  go  to  judgment.  The 
court  said:  "While  there  is  no  law, 
either  civil  or  moral,  which  will  de- 
prive a  citizen  of  his  legal  remedies 
against  a  corporation  which  is  owned 
and  controlled  by  his  relatives,  yet 
the  circumstances  of  this  case  con- 
vince us  that  the  managers  of  the  cor- 
poration were  satisfied  that  they  could 
not  weather  the  financial  storm  which 
had  overtaken  them,  and  they  pro- 
posed to  make  their  relatives  good  at 
the  expense  of  the  other  creditors." 

In  Sweeny  v.  Wheeling  Grape  Sugar 
4  Ref.  Co.  (1887)  80  W.  Va,  443,  8 
Am.  St.  Rep.  88,  4  S.  E.  431,  it  appeared 
that  an  insolvent  corporation  executed 
three  deeds  of  trust  to  a  bank  to  se- 
cure loans  made  by  the  bank.  Of  the 
directors  present  at  the  various  meet- 
ings, when  the  execution  of  these 
deeds  was  authorized,  one  or  more 
were  also  directors  of  the  bank  for 
whose  benefit  the  conveyance  was 
made.  The  court  said:  "They  [the 
directors]  acted  in  antagonistic  posi- 
tions, with  the  preponderance  of  their 
interests  greatly  in  favor  of  the  bank 
and  against  that  of  the  company  for 
which  they  assumed  to   act;   conse- 


quently, according  to  the  principles 
above  announced,  the  conveyances 
were  prima  facie  fraudulent  and  void 
as  to  the  plaintilTs  and  other  creditors 
in  these  causes.  The  burden  was  up- 
on the  bank  to  remove  this  presump- 
tion of  fraud  by  'convincing  proof  of 
the  fairness  of  the  transactions,  and 
their  absolute  freedom  from  fraud  and 
unfairness.'  The  evidence  and  cir- 
cumstances in  the  record  wholly  fail 
to  furnish  such  proof;  but,  on  the  con- 
trary, the  proofs  and  circumstances 
tend  to  show  that  the  acts  of  the  di- 
rectors and  cashier  of  the  bank  in 
causing  said  conveyances  to  be  made 
were  such  as  to  give  to  the  bank  an 
unfair  preference  among  the  creditors 
of  the  Grape  Sugar  Company." 

In  Rulings  v.  Rulings  Lumber  Co. 
(1898)  38  W.  Va.  851,  18  S.  E.  62D,  it 
appeared  that  an  insolvent  corpora- 
'  tion  executed  a  trust  deed  to  one  cred- 
itor in  preference  to  the  others.  The 
creditor  thus  preferred  was  a  partner- 
ship composed  of  two  of  the  directors 
of  the  insolvent  corporation.  The 
court  held  that  the  burden  of  proof 
was  on  the  preferred  creditor  to  re- 
move the  presumption  of  fraud  by 
clear  and  convincing  proof  that  the 
conveyance  was  fair  and  reasonable. 
In  discussing  the  evidence,  the  court 
said :  "I  do  not  think  that  it  has  been 
shown  before  the  commissioner  by 
clear  and  convincing  proof  that  the 
preference  for  the  |22,000  and  odd 
was  fair  and  reasonable  to  the  nonpre- 
ferred  creditors.  The  outside  credi- 
tors, who  do  not  know  what  is  going  on 
indoors,  had  a  right  to  expect  from 
their  trustees  a  fair  and  reasonable 
disposition  of  their  trust  property ;  at 
least,  the  right  to  expect  that  their 
trustees  would  not  virtually  take 
all  their  trust  property  to  pay  their 
own  debt.  If  it  be  said  that  the 
preferred  claim  of  Rulings  &  Com- 
pany of  122,000  has  been  twice 
audited  and  found  correct,  the  reply 
is,  no  one  questions  its  perfect  fair- 
ness and  correctness,  or  that  it  was 
advanced  to  the  lumber  company  when 
they  were  in  great  need,  and  before 
these  debts  of  appellant  were  created, 
and  upon  a  promise  of  speedy  repay- 
ment; but  the  reply  of  appellants  to 
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this  is  that  their  claims  have  been 
audited  by  the  commiasioner  of  the 
court  and  also  found  correct  and  to  be 
due  and  payable,  and,  if  not  as  old  as 
the  preferred  debt,  they  were  old 
enough  to  be  in  existence  when  the 
lumber  company  failed  and  made  the 
assignment,  and  when  the  two  pre- 
ferred directors  occupied,  with  their 
codirectora,  the  relation  of  trustees  to 
the  corporation  and  its  property,  and 
that  this  property  was  a  trust  fund, 
pledged  for  the  payment  of  appel- 
lants' claim,  on  the  same  footing  as  the 
claims  of  other  creditors  at  large;  at 
least,  that  their  trustees,  also  as  cred- 
itors at  large,  could  not  fairly  and 
reasonably  consent  to  or  claim  the 
preference  awarded  them." 

In  Rowe  v.  Leuthold  (1898)  101 
Wis.  242,  77  N.  W.  158,  it  appeared 
that  the  officers  of  an  insolvent  corpo- 
ration executed  a  mortgage  to  the  wife 
of  the  president  of  the  corporation, 
and  that  the  corporation  was  not  or  had 
not  been  indebted  to  the  mortgagee. 
Holding  the  mortgage  to  be  fraudu- 
lent and  void,  the  court  said :  "While 
it  is  true  that  the  mere  fact  of  the  in- 
solvency of  a  corporation  does  not 
convert  its  property  into  a  trust  fund 
for  the  benefit  of  all  its  creditors,  so 
as  to  prevent  one  of  them,  without 
fraud,  from  obtaining  a  preference  by 
ordinary  adversary  proceedings,  yet 
the  officers  and  directors  of  an  insol- 
vent corporation  cannot  lawfully  pre- 
fer themselves  over  its  general  credi- 
tors. .  .  .  That  is  just  what  J.  H. 
Leuthold  attempted  to  do  by  giving  the 
mortgage  in  question  to  his  wife." 

o.  To  ttocKholder, 

1.  View  that  preference  may  he  fftven. 

As  to  the  right  of  an  insolvent  cor* 
poration  to  secure  stockholders  for  a 
contemporaneous  loan,  see  annotation 
in  5  A.L.R.  561. 

It  is  generally  held  that  a  prefer- 
ence by  a  corporation  to  a  stockholder 
is  valid  to  the  same  extent  as  if  he 
were  a  general  creditor.  The  reason 
advanced  for  allowing  the  preference 
is  that  a  stockholder  does  not,  except 
in  the  exercise  of  his  right  to  partici- 
pate in  the  selection  of  its  officers, 
have  any  control  over  a  corporation 


not  equally  open  to  other  creditors. 
If  he  becomes  a  creditor  he  has  the 
same  right  to  receive  payment,  and  the 
same  means  of  redress  in  case  it  is 
not  made,  as  do  the  other  creditors. 

Illinois. — Reichwald  v.  Commercial 
Hotel  Co.  (1883)  106  111.  439;  Bouton 
V.  Smith  (1885)  113  111  481;  Parsons 
V.  Hatton-Snowden  Co.  (1895)  68  111. 
App.  272. 

Iowa. — First  Nat.  Bank  v.  Garretaon 
(1899)  107  Iowa,  196,  77  N.  W.  856. 

Kentucky. — Lexington  Life  F.  &  M. 
Ins.  Co.  V.  Page  (1856)  17  B.  Mon.  412, 
66  Am.  Dec.  165.  But  see,  as  to  the 
effect  of  a  subsequently  enacted 
statute,  subd.  11.  e,  4,  infra. 

Michigan.  —  Webster  v.  Ypsilanti 
Canning  Co.  (1907)  149  Mich.  489,  113 
N.  W.  7. 

Utah. — ^Hoggan  v.  Price  River  Irrig. 
Co.  (1919)  56  Utah,  170,  184  Pac.  536. 

Virginia.  —  Burr  V.  M'Donald 
(1846)  3  Gratt.  216. 

West  Virginia.— Hope  v.  Valley  City 
Salt  Co.  (1885)  25  W.  Va.  789. 

In  Reichwald  v.  Commercial  Hotel 
Co.  (IIL)  supra,  it  appeared  that 
among  the  creditors  of  the  defendant 
corporation  was  one  who  had  fur- 
nished the  money  to  purchase  the 
furniture  and  fixtures  for  its  hotel. 
To  secure  this  creditor  the  corporation 
transferred  to  him  stock  of  the  cor- 
poration and  gave  a  chattel  mortgage 
on  the  hotel  property.  Subsequently, 
the  hotel  company  being  in  failing  cir- 
cumstances, the  mortgagee  took  pos- 
session, a  bill  of  sale  being  executed 
to  him  on  the  property  covered  by  the 
mortgage.  The  plaintiff,  as  one  of  the 
general  creditors,  attacked  this  trans- 
fer as  preferential  to  creditors,  the 
creditor  preferred  being  a  stockholder. 
The  court  held  that  the  fact  that  he 
was  a  stockholder  did  not  debar  him 
from  obtaining  security  for  debts  due 
to  himself,  to  the  exclusion  of  other 
creditors. 

So,  in  Parsons  v.  Hatton-Snowden 
Co.  (1895)  58  111.  App.  272,  it  appeared 
that  a  corporation  sold  property,  and 
on  the  sale  the  president  of  the  cor- 
poration received,  as  part  of  the  con- 
sideration, a  note,  which  was  after- 
wards paid,  and  appropriated  it  to  his 
own  use,  on  the  pretense  that  the  com- 
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J  any  was  indebted  to  him.  The  court 
eld  tiiat  the  fact  that  the  person  pre- 
ferred was  a  stockholder  did  not  make 
the  preference  unlawful. 

In  Webster  v.  Ypsilanti  Canning  Co. 
(1907)  149  Mldu  489,  113  N.  W.  7,  it 
appeared  that  a  corporation  executed 
a  mortgage  on  corporate  property  to 
secure  stockholders  who  were  credi- 
tors of  the  corporation  and  indorsers 
on  the  corporate  notes.  The  court 
held  that  the  transfer  of  the  property 
was  valid. 

In  Singer  v.  Salt  Lake  Copper  Mfg. 
Co.  (1898)  17  Utah,  143,  70  Am.  St. 
Rep.  773,  63  Pac.  1024,  the  plaintiff 
was  a  stockholder  and  director  in  a 
corporation,  and  was  one  of  the  corpo- 
rate creditors  secured  by  a  trust  deed 
which  was  unrecorded.  The  evidence 
showed  that  the  corporation,  being 
largely  in  debt,  borrowed  money  from 
the  plaintiff  and  other  directors,  giv- 
ing its  notes  therefor,  secured  by  the 
unrecorded  trust  deed.  Subsequently 
a  second  loan  was  secured  from  the 
defendants  and  another  trust  deed  ex- 
ecuted. The  action  was  brought  to 
foreclose  the  first  trust  deed  and  to 
have  the  second  one  declared  null  and 
void.  The  trial  court  found  the  first 
unrecorded  deed  to  be  valid,  while  the 
second  was  decreed  to  be  invalid.  On 
appeal  the  supreme  court  affirmed  this 
decree^  holding  that  the  execution  of 
the  deed  was  without  fraud  or  collu- 
sion, but  was  executed  by  a  going  con- 
cern to  secure  money  to  pay  overdue 
debts,  and  the  mere  fact  that  the  loan 
was  secured  from  a  stockholder  would 
not  invalidate  the  instrument  as  se- 
curing an  advantage  over  other  cred- 
itors. 

In  Callahan  v.  Pioneer  Nurseries  Go. 
post, ,  it  appeared  that  a  corpora- 
tion, while  insolvent,  executed  a  mort- 
gage on  practically  all  of  its  corporate 
property  to  secure  a  loan  made  by  a 
minority  stockholder.  The  court  held 
that  the  mortgage  was  valid,  since  the 
claim  was  an  honest  one,  and  neither 
in  giving  the  mortgage  nor  in  receiv- 
ing it  was  there  any  intention  to 
hinder  or  delay  any  creditor  of  the 
company. 

See  also  Burr  v.  M'Donald  (1846)  3 
Gratt.    (Va.)    215,    wherein    it    was 


shown  that  an  insolvent  manufactur- 
ing corporation  preferred  certain  cred- 
itors. The  court  held  that  the  evi- 
dence failed  to  show  any  fraud;  and 
in  the  absence  of  fraud,  a  corporation 
had  the  right  to  prefer  one  creditor  to 
another,  even  though  such  creditor 
was  a  stockholder. 

In  Hope  V.  Valley  City  Salt  Co. 
(1885)  25  W.  Va.  789,  it  appeared  that 
a  corporation,  being  financially  em- 
barrassed, executed  a  trust  deed  to  se- 
cure advancements  made  at  various 
times  by  the  stockholders  of  the  cor- 
poration. In  sustaining  the  validity 
of  the  trust  deed,  the  court  said :  "It 
cannot  be  successfully  maintained 
that  a  corporation  aggregate  cannot 
lawfully  enter  into  a  contract  with,  or 
borrow  money  from,  its  own  stock- 
holders, and  that  if  it  does  do  so,  the 
contract  entered  into,  -the  obligation 
executed,  and  the  deed  of  trust  or 
mortgage  made  to  secure  the  same,  are 
for  that  cause  alone  fraudulent  and 
void.  ...  It  would,  on  business 
principles  alone,  be  unreasonable  to 
expect  strangers  wholly  unacquainted 
with  and  uninterested  in  the  proposed 
enterprise  to  advance  such  necessary 
funds  without  security  other  than  that 
of  the  corporation,  and  if  to  be  se- 
cured by  others,  by  whom  so  naturally 
as  by  the  individual  stockholders  of 
the  corporation,  who  were  personally 
interested  in,  and  had  at  least  partial 
control  over  the  conduct  and  manage- 
ment of  its  business." 

S,  View    that    preference    may    not    he 
given. 

In  several  jurisdictions  the  right  of 
an  insolvent  corporation  to  prefer  a 
creditor  who  is  a  stockholder  is  de- 
nied. Indiana  Novelty  Mfg.  Co.  v. 
McGill  (1895)  15  Ind.  App.  1,  43  N. 
E.  464;  Lamb  v.  Russell  (1902)  81 
Miss.  382,  32  So.  916;  Wortendyke  v. 
Salladin  (1895)  45  Neb.  755,  64  N.  W. 
215;  Adams  &  W.  Co.  v.  Deyette  (1895) 
8  S.  D.  119,  31  L.R.A.  497,  59  Am.  St. 
Rep.  751,  65  N.  W.  471 ;  Lyons-Thomas 
Hardware  Co.  v.  Perry  Stove  Mfg.  Co. 
(1893)  86  Tex.  143,  22  L.R.A.  802,  24 
S.  W.  16. 

In  Lyons-Thomas  Hardware  Co.  v. 
Perry  Stove  Mfg.  Co.  (Tex.)  supra,  an 
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action  to  set  aside  certain  chattel  mort- 
gages given  by  an  insolvent  corpora- 
tion, it  appeared  that  the  mortgages 
were  executed  after  the  corporation 
had  ceased  to  carry  on  business  and 
the  assets  of  the  corporation  had  been 
transferred  to  a  trustee.  In  holding 
the  attempted  preferential  transfers 
to  be  invalid,  the  court  said :  "While 
such  a  corporation  is  carrying  on  its 
business,  it  has  power  to  buy  on  credit 
such  property,  or  to  secure  such  serv- 
ices or  funds,  as  may  be  reasonably 
necessary  for  the  transaction  of  its 
legitimate  business ;  and  to  secure  in- 
debtedness thus  incurred  may  give 
mortgages  or  other  security,  and. thus 
give  preferences,  although  in  fact  in- 
solvent. .  .  .  When  the  business 
has  ceased  on  account  of  insolvency, 
stockholders  have  no  further  bene- 
ficial interest  in  the  corporate  assets, 
and  they  have  no  right  or  power,  di- 
rectly or  through  the  managing  offi- 
cers, through  preferences,  in  effect,  to 
pay  or  secure  some  of  the  creditors 
at  the  expense  of  others,  if  the  law  be 
that  assets  of  an  insolvent  corporation 
that  has  ceased  business,  with  no  in- 
tent ever  to  resume,  is  a  fund  held  in 
trust  for  creditors ;  for  in  such  a  fund 
all  creditors  have  equality  of  right,  un- 
less, prior  to  the  condition  which  gives 
that,  one  or  more  have  acquired  right 
to  priority.  .  .  .  Neither  the  stock- 
holders nor  the  directors  of  the  insol- 
vent corporation  had  lawful  power; 
under  the  facts  stated,  to  make  a  pref- 
erential deed  of  trust,  whereby  any 
creditor,  whether  a  stockholder,  di- 
rector, or  other  officer  of  the  corpora- 
tion or  not  could  acquire  s  prefer- 
ence." 

d.  statute  permitting  preference. 

In  California  a  statute  (Code,  § 
8432)  provides  that  "a  debtor  may  pay 
one  of  the  creditors  in  preference  to 
another  or  may  give  to  one  creditor 
security  for  the  payment  of  his  de- 
mand in  preference  to  another."  That 
act  is  held  to  permit  an  insolvent  cor- 
poration to  prefer  one  general  credi- 
tor to  another.  Merced  Bank  v.  Ivett 
(1899)  127  Cal.  134,  59  Pac.  393; 
Welch  V.  Sargent  (1899)  127  Cal.  72, 
59  Pac.  319.    In  the  case  first  cited 


the  court,  after  quoting  the  statute, 
said:  "The  term  'debtor*  is  a  broad 
one,  and  must  include  corporations 
likewise  with  individuals  and  partner- 
ships. We  know  of  no  principle  of 
construction  which  would  justify  this 
court  in  holding  that  the  word  'debt- 
or,' as  here  used,  does  not  include  cor- 
porations. Upon  the  contrary,  we  are 
satisfied  there  is  none.  The  conclu- 
sion is  irresistible  that  this  statute 
gives  corporations  equally  with  in- 
dividuals the  right  to  prefer  one  cred- 
itor above  another.  If  the  policy  of 
such  a  law  is  unsound  the  remedy  is 
with  the  state  legislature." 

However,  the  provisions  of  this  stat- 
ute have  been  so  construed  as  to  pre- 
vent a  transfer  being  made  to  a  di- 
rector who  is  a  creditor.  Nixon  v. 
Goodwin  (1906)  3  Cat  App.  358,  85 
Pac.  169;  Bonney  v.  Tilley  (1895)  109 
CaL  846.  42  Pac.  439;  Title  Ins.  &  T. 
Co.  V.  California  Development  Co. 
(1915)  171  Cal.  173,  152  Pac.  642; 
Hanson  v.  Choynski  (1919)  180  CaL 
275,  180  Pac.  816. 

«.  Statute  proMMUtifir  preference. 

1.  Federal  statute. 

The  National  Bank  Act  (Rev.  Stat 
§  6242,  Comp.  Stat  §  9834,  6  Fed.  Stat 
Anno.  2d  ed.  p.  903)  provides  as  fol- 
lows: "All  transfers  of  the  notes, 
bonds,  bills  of  exchange,  or  other  evi- 
dences of  debt  owing  to  any  national 
banking  association  or  of  deposits  to 
its  credit;  all  assignments  of  mort- 
gages, sureties  on  real  estate,  or  of 
judgments  or  decrees  in  its  favor;  all 
deposits  of  money,  bullion,  or  other 
valuable  thing  for  its  use,  or  for  the 
use  of  any  of  its  shareholders  or  cred- 
itors; and  all  payments  of  money  to 
either  made  after  the  commission  of 
an  act  of  insolvency,  or  in  contempla- 
tion thereof, — made  with  a  view  to 
prevent  the  application  of  its  assets  in 
the  manner  prescribed  by  this  chapter, 
or  with  a  view  to  the  preference  of 
one  creditor  to  another,  except  in  pay- 
ment of  its  circulating  notes, — shall 
be  utterly  null  and  void." 

In  Roberts  v.  Hill  (1886)  23  Blatchf. 
312,  24  Fed.  571,  overruling  (1886)  23 
Blatchf.  191,  23  Fed.  311,  the  court 
said:     "The  scheme   of  the  act,  of 
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which  this  section  is  one  of  the  pro- 
visions, contemplates  a  ratable  distri- 
bution of  the  assets  of  national  banks 
among  their  creditors  in  the  event  of 
insolvency;  and  the  intention  of  Con- 
gress, to  secure  equality  among  cred- 
itors by  the  appropriation  of  all  the 
assets  of  an  insolvent  bank  for  a  rata- 
ble division,  is  so  dominating  that 
the  courts  have  held  that  a  creditor 
cannot  obtain  a  preference  by  adver- 
sary proceedings  against  the  bank  aft- 
er insolvency  has  taken  place.  Ac- 
cordingly, it  has  been  adjudged  that  a 
creditor  cannot  acquire  a  lien  upon 
the  property  of  a  national  bank,  after 
it  has  become  insolvent,  by  a  suit  and 
an  attachment  of  its  property,  al- 
though no  receiver  of  the  bank  has 
been  appointed;  and  that  the  attach- 
ment should  be  vacated  upon  the  ap- 
plication of  a  receiver  subsequently 
appointed  because  it  would  be  sub- 
versive of  the  theory  of  the  National 
Currency  Act  to  permit  the  creditor 
to  obtain  a  preference  thereby  over 
the  other  creditors  of  the  bank.  .  .  . 
A  bank  is  in  contemplation  of  insol- 
vency when  the  fact  becomes  reason- 
ably apparent  to  its  officers  that  the 
concern  will  presently  be  unable  to 
meet  its  obligations,  and  will  be 
obliged  to  suspend  its  ordinary  opera- 
tions." 

A  transfer  of  the  entire  assets  to 
one  creditor  is  within  the  prohibition 
of  the  statute.  It  is  only  necessary 
that  the  insolvency  shall  be  in  the  con- 
templation of  the  bank  making  the 
transfer,  and  it  need  not  be  known  to 
or  contemplated  by  the  person  to 
whom  it  is  made.  Case  v.  Citizens 
Bank  (1873)  2  Woods,  26,  Fed.  Cas. 
No.  2,489. 

So,  in  National  Secur.  Bank  v.  Price 
(1885)  22  Fed.  697,  affirmed  in  (1889) 
129  U.  S.  223,  32  L.  ed.  682,  9  Sup.  Ct. 
Rep.  281,  the  court,  in  holding  a  trans- 
fer violative  of  a  statute,  said :  "The 
transfer  in  question  was  made  in  con- 
templation of  insolvency,  made  as  it 
was  after  the  directors  had  voted  that 
the  bank  should  go  into  liquidation, 
and  should  be  closed  to  business,  and 
that  a  receiver  should  be  appointed; 
and  it  was  made  with  a  view  on  the 
par)  of  the  Pacific  Bank  and  of  its 


cashier,  who  represented  it  and  acted 
for  it  in  this  transfer  of  its  assets,  to 
prevent  the  application  of  its  assets  in 
the  manner  prescribed  by  such  chap- 
ter 4  of  title  62,  and  with  a  view  to 
prefer  the  Security  Bank  to  other 
creditors.  The  transaction,  if  allowed 
to  stand,  could  result  in  nothing  else. 
The  statute  made  it  void,  although 
there  was  no  such  view  on  the  part  of 
the  Security  Bank  in  receiving  the 
transfer  of  the  assets;  and  although 
there  was  no  knowledge  or  suspicion 
at  that  time  on  the  part  of  the  Se- 
curity Bank  that  the  Pacific  Bank  was 
insolvent  or  contemplated  insolvency, 
or  was  not  doing  business,  or  that  its 
directors  had  voted  to  close  it,  or  that 
application  was  to  be  made  for  a  re- 
ceiver; and  although  the  transfer  took 
place  before  the  application  was  ac- 
tually made  to  the  comptroller  for  the 
appointment  of  a  receiver." 

In  Hayes  v.  Beardsley  (1892)  136 
N.  Y.  299,  82  N.  E.  866,  affirming 
(1892)  63  Hun,  626,  48  N.  Y.  S.  R. 
744,  17  N.  Y.  Supp.  404,  an  action  by 
the  receiver  of  a  national  bank  to  re- 
cover the  amount  of  certain  certifi- 
cates of  deposits  paid  to  the  defend- 
ant, it  appeared  that  the  defendant 
had  deposited  large  sums  of  money  at 
various  intervals  in  the  bank,  and  had 
received  therefor  certificates  of  de- 
posit. Some  four  years  after  such  de- 
posits were  made,  the  bank  paid  and 
took  up  two  of  the  defendant's  certifi- 
cates. The  defendant  did  not  request 
the  payment  of  the  certificates,  but 
payment  was  voluntarily  made  by  the 
cashier  for  the  reason  assigned  by  him 
to  the  defendant,  that  "his  directors 
did  not  like  his  paying  so  large  a  rate 
of  interest."  The  third  and  last  cer- 
tificate was  transferred  by  the  defend- 
ant to  a  bona  fide  holder,  who  pre- 
sented it  to  the  maker,  and  it  was  paid. 
Shortly  thereafter  it  was  discovered 
that  the  bank  was,  and  had  been  for 
a  considerable  time,  insolvent.  The 
action  was  brought  on  the  ground  that 
the  payments  were  void  under  the  stat- 
ute. In  holding  that  the  defendant 
had  not  received  a  preferential  pay- 
ment, the  court  said:  "There  was  no 
satisfactory  evidence  that  these  pay- 
ments were  made  by  the  bank  to  pre- 
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vent  the  application  of  its  assets  in 
the  manner  prescribed  in  the  National 
Bankinjr  Act,  or  with  s  view  to  a 
preference  of  the  defendant  over  the 
other  creditors  of  the  bank.  The  cir- 
cumstances under  which  the  payments 
were  made,  and  the  condition  and 
credit  of  the  bank  at  the  time,  forbid 
the  inference  that  the  payments  were 
made  for  such  a  purpose.  The  defend- 
ant was  not  selected  as  a  favored 
creditor.  Duringr  all  the  years  of  the 
insolvency  of  the  bank  all  creditors 
were  treated  alike,  and  there  was  no 
preference  of  one  over  another.  All 
its  demands  were  met  at  maturity. 
There  does  not  appear,  from  the  facts 
found,  to  be  any  better  ground  for 
claiming  that  these  payments  made  to 
the  defendant  were  void,  than  there 
is  for  making  the  same  claim  in  refer- 
ence to  the  numerous  payments  made 
in  the  regular  course  of  business  by 
this  bank  to  its  customers  during 
many  months  prior  to  the  closing  of 
its  doors." 

In  Price  v.  Coleman  (1886)  22  Fed. 
694,  reversed  on  other  grounds  in 
(1888)  124  U.  S.  721,  31  L.  ed.  567,  8 
Sup.  Ct.  Rep.  718,  it  appeared  that  a 
national  bank  suspended,  but  after 
examination  resumed,  business,  with 
the  consent  of  the  Comptroller  of  the 
Currency,  and  continued  to  transact 
business  for  several  months,  when  it 
again  failed.  During  this  time  while 
business  was  carried  on  after  the  re- 
sumption, certain  creditors,  whose 
claims  had  been  disputed  and  placed 
in  a  suspense  account,  attached  the 
property  of  the  bank,  whereupon  the 
bank  gave  bond,  with  the  president 
and  a  director  as  sureties,  and  the  at- 
tachments were  dissolved.  The  bank 
transferred  to  the  sureties  a  certifi- 
cate or  deposit  for  $100,000,  which  was 
later  exchanged  for  other  property. 
It  was  held  that  the  transfer  was  not 
made  after  the  commission  of  an  act 
of  insolvency  by  the  bank,  or  in  con- 
templation thereof,  and  with  a  view  to 
a  preference  or  to  prevent  the  applica- 
tion of  the  assets,  and  was  according- 
ly valid. 

The  question  whether  a  preference 
is  given  by  allowing  to  a  depositor  in 
an  insolvent  national  bank  an  equita- 


ble set-off  of  his  deposit  against  a 
debt  due  from  him  to  the  bank  is  not 
here  considered. 

.8.  Arhanaaa  ttatute. 

In  Arkansas  the  statute  (Eirby's 
Dig.  §  961)  provides  as  follows: 
"Every  preference  obtained  or  sought 
to  be  obtained  by  any  creditor  of  such 
corporation,  .  .  .  and  any  prefer- 
ence sought  to  be  given  by  such  cor- 
poration to  any  of  its  creditors  in  con- 
templation of  insolvency,  shall  be  set 
aside  by  the  chancery  court."  It  has 
been  held  that  actual  insolvency  of 
the  corporation  must  be  shown  to  in- 
validate a  preferential  transfer  under 
this  statute.  International  L.  Ins.  Co. 
v.  Vaughan  (1914)  114  Ark.  26,  169  S. 
W.  330. 

The  agreement  of  a  corporation 
that  found  itself  unable  to  pay  for 
property  purchased  by  it  that  the  title 
to  the  property  should  revert  to,  and 
remain  in,  the  vendor  until  the  whole 
purchase  price  had  been  paid,  was 
held  an  unlawful  preference  under 
the  Arkansas  statute  in  Miller  Rub- 
ber Co.  v.  McKennon  (1921)  —  Ark. 
— ,  235  S.  W.  42. 

a.  Oeorgia  statute. 

The  Georgia  statute  is  applicable  to 
banking  corporations  only. 

In  Hightower  v.  Mustian  (1860)  8 
Ga.  506,  a  bill  to  have  an  assignment 
made  to  the  defendant  by  an  insolvent 
bank  declared  fraudulent  and  void,  it 
appeared  that  the  bank,  being  insol- 
vent, transferred  to  the  defendant  a 
large  sum  in  cash  and  negotiable 
paper  to  secure  his  debt.  The  statute 
provided  that  "all  conveyances,  as- 
signments, transfers  of  stock,  effects, 
or  other  contract  made  by  any  bank, 
in  contemplation  of  insolvency,  or 
after  insolvency,  except  for  the  bene- 
fit of  all  the  creditors  and  stockhold- 
ers of  said  bank,  shall,  unless  made 
to  an  innocent  purchaser  for  a  valu- 
able consideration,  and  without  knowl- 
edge or  notice  of  the  condition  of  said 
bank,  be  fraudulent  and  void."  It  was 
held  that  the  assignment  to  the  de- 
fendant was  void  as  being  preferential 
to  creditors. 

In  McGregor  v.  Battle  (1907)  128 
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Ga.  677,  13  L.R.A.(N.S.)  185,  58  S.  E. 
28,  the  plaintiff,  as  receiver  of  an  in- 
solvent bank,  brought  suit  to  recover 
sums  transferred  by  the  bank  while 
insolvent.  It  appeared  that  the  de- 
fendant was  a  stockholder  in  the  banjc, 
having  purchased  seventy  shares  of 
its  capital  stock.  When  it  was  appar- 
ent that  the  bank  was  insolvent,  the 
defendant  surrendered  his  seventy 
shares,  and  the  president  of  the  bank, 
who  was  his  brother-in-law,  returned 
the  purchase  price  of  the  stock.  In 
holding  the  payment  to  be  void,  the 
court  said :  "Payment  made  by  an  in- 
solvent bank,  or  made  in  contempla- 
tion of  insolvency,  with  the  intent  to 
give  a  preference  to  a  particular  cred- 
itor, is  void,  irrespective  of  whether 
the  insolvency  was  open  and  notorious, 
or  whether  the  payee  knew  of  the  in- 
solvency or  motive  of  the  bank  in  mak- 
'ing  the  payment.  .  .  .  Under  our 
statute,  however,  it  would  seem  that 
if  the  depositor,  although  paid  not  in 
the  usual  course  of  business,  was  ig- 
norant of  the  insolvency  and  of  the 
intent  of  the  bank  to  prefer  him,  he 
would  be  protected,  and  not  required 
to  refund.  However,  it  would  seem^ 
under  some  circumstances,  that  pay- 
ment out  of  the  usual  course  of  busi- 
ness would  be  a  circumstance  to  be 
given  weight  in  determining  whether 
there  was  notice;  as  a  payment  made 
with  a  view  of  giving  a  preference  to 
a  particular  creditor  is  rarely,  if  ever, 
made  in  the  usual  course  of  business." 

4.  Kentucky  statute. 

In  Kentucky,  by  statute,  every  trans- 
fer in  any  form  by  an  insolvent,  with 
intent  to  prefer  a  creditor  to  the  ex- 
clusion of  others,  operates  as  a  gen- 
eral assignment  for  creditors.  This 
statute  was  applied  to  invalidate  a 
preferential  transfer  by  an  insolvent 
corporation  in  the  following  cases: 
Industrial  Mut.  Deposit  Co.  v.  Taylor 
(1904)  118  Ky.  851,  82  S.  W.  574; 
Hazelhurst  Lumber  Co.  v.  Carlisle 
Mfg.  Co.  (1908)  130  Ky.  1,  112  S.  W. 
934. 

But,  in  Lexington  Life,  F.  &  M.  Ins. 
Co.  V.  Page  (1856)  17  B.  Mon.  412,  66 
Am.  Dee.  165,  which  was  apparently 
decided  before  the  enactment  of  the 


statute,  it  appeared  that  an  insurance 
company  made  an  assignment  of  the 
whole  of  its  effects-in  trust,  to  pay  off 
the  debts  of  the  company  according 
to  the  order  therein  specified.  Previ- 
ous to  the  execution  of  the  deed  of 
trust,  many  of  the  stockholders  had 
advanced  to  the  company,  either  in 
money  or  negotiable  paper,  25  per  cent 
on  the  amount  of  their  stock  to  enable 
it  to  continue  its  business.  The  ad- 
vancements thus  made  were  treated 
as  debts  by  the  company;  their  pay- 
ment was  secured  in  the  deed  of  trust, 
and  precedence  given  to  them  over 
numerous  other  demands  held  by  other 
creditors.  It  was  contended  that 
these  advancements  were  made  by  the 
stockholders  as  such,  and  should  not 
have  been  considered  as  debts  due  by 
the  company,  but  as  part  of  the  cap- 
ital advanced  by  the  stockholders,  on 
which  the  company  was  to  operate  for 
their  benefit;  and  further,  that  the 
stockholders  were  in  reality  trustees, 
and  having,  in  the  management  of  the 
trust,  previously  converted  to  their 
own  use  a  larger  amount  of  the  trust 
funds  than  the  sums  advanced  by 
them,  under  these  circumstances  the 
deed  of  trust  made  to  secure  the  re- 
payment of  these  advancements  was 
fraudulent  and  illegal.  The  court,  in 
holding  the  deed  of  trust  to  be  valid, 
said:  "The  capital  of  the  company 
consisted  in  the  amount  paid  for  stock 
by  the  shareholders,  and  any  money 
which  they  advanced  to  it  beyond  that 
which  was  due  on  their  stock  became 
in  reality  a  debt.  Although  called  an 
advancement,  it  was  substantially  a 
loan,  and  was  so  regarded  by  the  par- 
ties. And  as  it  was  made  to  enable 
the  company  to  pay  off  debts  which  it 
had  incurred,  so  that  it  might  sustain 
its  credit  and  carry  on  its  business, 
it  constituted  a  debt  as  meritorious  in 
every  respect  as  any  other  demand 
against  the  company.  The  stockhold- 
ers, instead  of  being  trustees,  were 
substantially  the  cestuis  que  trust. 
They  furnished  the  capital,  which  was 
to  be  used  and  managed  by  the  board 
of  directors  for  their  benefit  and  ad- 
vantage. They  were  not  trustees  in 
any  sense  of  the  term.  Individually 
they  had  as  much  right  to  deal  with 
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the  company  aa  third  persons.  They 
could  contract  with  and  sue  the  com- 
pany, and  in  all  other  respects  deal 
with  it  as  if  they  were  strangers." 

e.  Minnesota  statute. 

The  Minnesota  statute  (Laws  1881, 
chap.  148,  §  4)  provides  as  follows: 
"Conveyances  and  payments  made, 
and  securities  given,  by  an  insolvent 
debtor,  or  a  debtor  in  contemplation 
of  insolvency,  .  .  .  with  a  view 
of  giving  a  preference  to  any  creditor 
upon  a  pre-existing  debt,  .  .  .  shall 
be  void  as  to  all  creditors  or  persons 
receiving  the  same,  who  shall  have 
reasonable  cause  to  believe  that  such 
debtor  was  insolvent."  Under  this 
statute  preferences  by  an  insolvent 
corporation  were  held  to  be  invalid  in 
Yanish  v.  Pioneer  Fuel  Co.  (1896)  64 
Minn.  175,  66  N.  W.  198,  and  Tripp  v. 
Northwestern  Nat.  Bank  (1891)  45 
Minn.  383,  48  N.  W.  4. 

0.  Ifew  Jersey  statutes. 

In  New  Jersey  the  statute  (Corpo- 
ration Law,  §  64)  provides  as  fol- 
lows: "Whenever  any  corporation 
shall  become  insolvent  or  shall  sus- 
pend its  ordinary  business  for  want 
of  funds  to  carry  on  the  same,  neither 
the  directors  nor  any  officer  or  agent 
of  the  corporation  shall  sell,  convey, 
assign  or  transfer  any  of  its  estate, 
effects,  choses  in  action,  goods,  chat- 
tels, rights  or  credits,  lands  or  tene- 
ments; nor  shall  they  or  either  of 
them  make  any  such  sale,  conveyance, 
assignment  or  transfer  in  contempla- 
tion of  insolvency,  and  every  such 
sale,  conveyance,  assignment  or  trans- 
fers shall  be  utterly  null  and  void  as 
against  creditors;  provided,  that  a 
bona  lide  purchase  for  a  valuable  con- 
sideration, before  the  corporation 
shall  have  actually  suspended  its  or- 
dinary business,  by  any  person  with- 
out notice  of  such  insolvency  or  of 
the  sale  being  made  in  contemplation 
of  insolvency,  shall  not  be  invalidated 
or  impeached." 

It  has  been  held  by  numerous  de- 
cisions that  this  statute  makes  it  il- 
legal for  an  insolvent  corporation,  or 
one  in  contemplation  of  insolvency,  to 
prefer  any  creditor;  since  the  direc- 
tors   are    trustees    of   the    corporate 


funds  for  the.  benefit  of  creditors. 
Thus,  in  Skirm  t.  Eastern  Rubber 
Mfg.  Co.  (1898)  57  N.  J.  Eq.  179,  40 
Atl.  769,  it  appeared  that  a  corpora- 
tion, being  in  the  hands  of  a  receiver, 
arranged  with  a  majority  of  its  credi- 
tors for  an  extension  by  giving  notes 
to  each  creditor.  Default  was  made 
in  the  first  payment  on  the  note  and 
thereupon  the  corporation  executed  a 
mortgage  to  secure  the  notes.  The 
court  held  this  mortgage  to  be  void 
and  of  no  effect.  So,  in  Taylor  v. 
Gray  (1899)  69  N.  J.  Eq.  621,  44  Atl. 
668,  it  appeared  that  an  action  was 
commenced  in  New  York  against  an 
insolvent  corporation  doing  business 
in  New  Jersey,  and  an  attachment  was 
issued  by  the  plaintiff  in  that  action. 
Two  directors  gave  bond  conditioned 
to  pay  any  recovery  in  the  action,  and 
the  writ  was  not  executed.  Subse-^ 
quently  corporate  assets  were  depos- 
ited in  trust  to  cover  any  liability  of 
the  two  directors.  The  court  said: 
"It  is  quite  clear  that  the  withdrawal 
of  assets  by  vote  of  the  executive 
committee  of  the  board  of  directors  of 
the  United  States  Credit  System  Com- 
pany, in  order  to  create  a  trust  fund 
to  secure  some  of  the  directors  of  the 
company  against  an  antecedent  liabil- 
ity, was  illegal  if  the  company  was 
insolvent  at  the  time  of  such  with- 
drawal. Even  without  statutory  pro- 
hibition, then  nonexistent,  a  prefer- 
ence of  that  character  cannot  stand." 
It  appeared  that  the  mortgage  was 
executed  prior  to  the  passage  of  the 
Act  of  1895.  In  Frost  v.  Barnert 
(1897)  66  N.  J.  Eq.  290,  38  Atl.  956,  it 
was  held  that  where  a  corporation  is 
insolvent,  a  chattel  mortgage  executed 
by  it  to  one  of  the  creditors  is  in- 
valid as  being  in  violation  of  the  stat- 
ute. In  Savage  v.  Miller  (1898)  56 
N.  J.  Eq.  432,  86  Atl.  578,  39  Atl.  665. 
it  appeared  that  a  mortgage  on  cor- 
porate property  was  given  by  an  in- 
solvent corporation  to  one  of  its 
directors  to  secure  an  antecedent 
debt.  It  was  held  that  the  statute 
prohibiting  preferential  transfers  by 
an  insolvent  corporation  was  in  effect 
when  the  mortgage  was  executed,  and 
that  the  instrument  was  void  as  with- 
in the  statutory  prohibition.     It  was 
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held  in  Shoenthal  v.  New  Jersey 
Gardens  Co.  (1918)  —  N.  J.  Eq.  — , 
108  Atl.  415,  that  where  directors  of 
a  corporation  whose  affairs  were  in- 
volved, transferred  their  claims  to 
others,  who  secured  judgment  on 
debts  due  the  directors  and  sought  to 
have  a  preference  in  the  enforcement 
of  the  same,  the  directors  had  violat- 
ed their  duties  as  trustees  of  the  cor- 
porate assets,  and  would  not  be 
permitted  to  secure  the  satisfaction  of 
their  debts  in  preference  to  other 
creditors.  In  Schmidt  v.  Perkins 
(1907)  74  N.  J.  L.  785,  11  L.R.A. 
(N.S.)  1007,  122  Am.  St.  Rep.  417,  67 
Atl.  77,  an  action  of  replevin  involv- 
ing the  title  to  certain  personalty,  the 
plaintiff  claimed  under  a  sale  made  to 
him  in  Iowa.  The  sale  was  made  for 
the  purpose  of  satisfying  a  corporate 
note,  the  plaintiff  being  a  director  in 
the  corporation.  The  defendants 
claimed  title  jinder  an  attachment  as 
creditors  of  the  corporation.  ^In  hold- 
ing the  sale  to  be  invalid  the  codrt 
said:  "The  law  of  this  state,  inde- 
pendent of  §  64  of  the  Corporation 
Act  (Pamph.  Laws  1896,  p.  298),  is 
that  directors  of  an  insolvent  corpo- 
ration are  trustees  of  its  funds  for 
its  creditors,  and  subject  to  the  rule 
that  s  trustee  cannot  use  property 
for  his  own  benefit  to  the  disadvan- 
tage of  the  cestui  que  trust.  It  fol- 
lows that  directors  who  are  creditors 
stand  upon  the  same  footing  as  any 
other  creditor,  and  cannot  by  any  act 
of  their  own  obtain  a  position  su- 
perior to  that  of  other  creditors  for 
whose  benefit  they  hold  the  trust  as- 
sets. This  wholesome  doctrine  was 
established  at  a  time  when  our  statute 
did  not  contain  the  provisions  now 
embodied  in  §  64.  Montgomery  v. 
Phillips  (1895)  53  N.  J.  Eq.  217,  31 
Atl.  622."  In  Miller  v.  Audenried 
(1904)  67  N.  J.  Eq.  252,  57  Atl.  1076, 
affirmed  on  opinion  below  in  (1905) 
68  N.  J.  Eq.  658,  60  Atl.  1134.  the  ac- 
tion was  brought  by  the  receiver  of 
an  insolvent  corporation  to  recover 
of  the  defendants  certain  payments 
alleged  to  have  been  made  to  them 
by  the  officers  of  the  company  after 
the  company  became  insolvent  and 
had  suspended  its  ordinary  business 


for  want  of  funds  to  carry  on  the 
same,  as  well  as  in  contemplation  of 
insolvency.  The  corporation  was  en- 
gaged in  business  and  owed  debts  to 
a  large  amount.  The  building  where 
business  was  carried  on  was  destroyed 
by  fire,  and  it  was  necessary  for  the 
corporation  to  cease  operations.  As 
seon  as  the  insurance  money  was  re- 
ceived it  was  promptly  distributed 
among  the  defendants,  their  claims 
being  paid  in  full  to  the  exclusion  of 
other  creditors.  It  was  held  that  these 
transfers  were  in  violation  of  §  64  of 
the  Corporation  Act,  prohibiting 
transfers  by  an  insolvent  corporation 
in  order  to  give  a  preference  to  credi- 
tors. In  Porch  v.  Agnew  Co.  (1905) 
70  N.  J.  Eq.  328,  61  Atl.  721,  affirmed 
in  (1906)  71  N.  J.  Eq.  805,  65  Atl.  485, 
it  appeared  that  an  officer  of  a  corpo- 
ration purchased  property  for  the 
corporation  to  the  amount  of  $25,000, 
and  corporate  bonds  were  issued  to 
that  amount.  Subsequently  a  resolu- 
tion was  passed  pledging  to  him  an 
additional  |15,000  of  company  bonds. 
It  was  held  that  the  resolution  was 
void  as  an. attempt  in  contemplation 
of  insolvency  to  protect  the  officer.  In 
Reed  v.  Helois  Carbide  Specialty  Co. 
(1903)  64  N.  J.  Eq.  231,  63  Atl.  1057, 
an  action  to  foreclose  a  mortgage,  it 
appeared  that  the  plaintiff  had  been 
an  officer  of  the  defendant  corpora- 
tion, but  becoming  dissatisfied  with 
the  management  of  the  corporate  af- 
fairs he  resigned.  Prior  to  resigning, 
the  mortgage  in  question  was  executed 
to  him  to  secure  money  advanced  by 
him  for  the  promotion  of  corporate 
enterprises.  In  holding  the  mortgage 
to  be  void,  the  court  said:  "All  of 
these  incidents  go  far  to  show  that, 
in  the  latter  part  of  May,  1898,  the 
complainants  in  this  suit  contemplat- 
ed a  financial  situation  for  the  com- 
pany which  was  extremely  dangerous 
to  its  continued  solvency.  It  was  with 
this  knowledge  that  the  complainant's 
mortgage  was  taken,  securing,  in 
part,  an  antecedently  existing  debt 
owing  from  the  company  to  Captain 
Reed  for  previous  advances  made  by 
him  to  aid  the  company  in  carrying  on 
its  business.  It  was  a  matter  of  de- 
bate   as    to    whether    Captain    Reed 
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should  'sro  out'  of  the  company,  and 
upon  what  terms,  and  it  was  quite 
clearly  shown  that  his  own  opinion  of 
the  future  prospects  of  the  company 
were  such  that  he  refused  to  convey 
to  the  company  the  title  to  the  land, 
which  he  admits  he  purchased  for  its 
benefit,  unless  upon  terms  that  all  of 
his  expenditures  of  every  character  in 
and  about  its  business,  whether  they 
were  the  proper  subject  of  a  mortgage 
or  not,  should  be  secured  to  him  by 
mortgage.  His  quitting  to  advance 
money  led  directly  to  the  company's 
failure,  and  this  result  was  indicated 
when  he  took  his  mortgage.  It  must 
be  held  that  the  complainant's  mort- 
gage was  taken  in  contemplation  of 
the  insolvency  of  the  defendant  com- 
pany, and,  so  far  as  it  secured  the 
payment  of  a  pre-existing  debt,  it  was 
an  unlawful  transfer  of  its  assets,  in 
the  nature  of  a  fraud,  and  therefore 
invalid."  It  was  held  in  Bennett  v. 
Keen  (1899)  69  N.  J.  Eq.  634,  43  Atl. 
1070,  that  where  the  president  of  a 
corporation,  while  it  is  solvent,  exe- 
cutes a  mortgage  to  a  creditor,  such 
action,  unauthorized  by  the  board  of 
directors,  is  of  no  force  and  effect, 
and  a  subsequent  ratification  by  the 
board  of  directors  when  the  corpora- 
tion is  insolvent  is  void  as  conflict- 
ing with  §  64  of  the  Corporation  Act. 
In  Jessup  V.  Thomason  (1904)  68  N. 
J.  Eq.  443,  59  Atl.  226,  the  court  stat- 
ed the  facts  as  follows:  "This  bill 
was  filed  by  the  complainant,  as  re- 
ceiver, to  compel  the  defendants  to 
return  to  him  moneys  paid  them  as 
creditors  of  the  Philadelphia  Worsted 
Company,  an  insolvent  corporation, 
upon  the  ground  that  such  payments 
were  made  when  the  corporation  was 
insolvent,  or  in  contemplation  of  in- 
solvency. .  .  .  Charles  Thomason 
and  his  wife,  Agnes,  were,  respectively, 
the  president  and  treasurer  of  the  com- 
pany, and  paid  themselves  the  fol- 
lowing sums:  Charles,  on  October 
11,  1903,  $400;  Agnes,  October  14, 
1903,  $1,000;  and  October  15th,  $400." 
In  holding  these  payments  to  be  pref- 
erential, the  court  said:  "As  these 
payments  were  made  only  a  few  days 
before  the  appointment  of  the  receiver, 
by  the  oflUcers  of  the  company  to  them- 


selves, I  have  no  difficulty  as  to  these 
items.  They  were  manifestly  paid  and 
received  by  these  creditors  after  they, 
as  officers,  knew  that  the  company  was 
insolvent,  and  were  paid  as  prefer- 
ences to  creditors  of  the  company  in 
contemplation  of  its  collapse,  and  they 
should  refund  the  amounts  so  paid." 
In  John  Agnew  Co.  v.  Board  of  Ed- 
ucation (1914)  83  N.  J.  Eq.  49,  89  Atl. 
1046,  affirmed  on  opinion  below  in 
(1914)  83  N.  J.  Eq.  339,  90  Atl.  1135, 
it  appeared  that  a  foreign  corporation 
doing  business  in  New  Jersey  made  an 
assignment  to  a  national  bank  to  se- 
cure two  notes  held  by  the  bank  for 
prior  indebtedness.  The  court  said: 
"My  conclusion  of  law  and  of  fact  in 
regard  to  the  validity  of  this  assign- 
ment is  that  it  was  made  to  secure  a 
pre-existing  indebtedness  when  the 
assignor  was  insolvent,  or  in.  contem- 
plation of  insolvency,  and  that  there- 
fore it  is  void  under  the  64th  section  of 
the  Corporation  Act  of  New  Jersey." 
The  earliest  cases  in  New  Jersey 
were  decided  under  the  Statutes  of 
1829  and  1846.  The  rule  then  was  that 
the  directors  of  a  corporation  were 
trustees  for  the  benefit  of  creditors, 
and  that  an  insolvent  corporation 
could  not  prefer  certain  creditors 
over  others.  In  Coryell  v.  New  Hope 
Delaware  Bridge  Co.  (1853)  9  N.  J. 
Eq.  457,  the  statute  under  considera- 
tion provided  as  follows:  "Whenever 
any  incorporated  company  shall  be- 
come insolvent,  or  shall  suspend  the 
ordinary  business  of  the  said  company, 
for  want  of  funds  to  carry  on  the 
same,  it  shall  not  be  lawful  for  the 
directors  or  managers  of  the  said  com- 
pany, or  for  any  officer  or  agent  of 
the  said  company,  to  sell,  convey,  as- 
sign or  transfer  any  of  the  estate, 
effects,  choses  in  action,  goods,  chat- 
tels, rights  or  credits,  lands  or  tene- 
ments of  the  said  company;  nor  shall 
it  be  lawful  to  make  any  such  sale, 
conveyance,  or  assignment,  or  trans- 
fer, in  contemplation  of  the  insolvency 
of  any  such  company,  and  every  such 
sale,  conveyance,  assignment  or  trans- 
fer shall  be  utterly  null  and  void  as 
against  creditors."  The  evidence 
showed  that  the  insolvency  of  the  cor- 
poration was  imminent,  and  it  had  al- 
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ready  refused  to  redeem  its  bills.  It 
was  held  that  a  mortsasfe  executed 
when  the  corporation  -was  in  such  con- 
dition was  illegal  as  in  violation  of 
statute.  In  Van  Wagenen  v.  Paterson 
Sav.  Bank  (1854)  10  N.  J.  £q.  13, 
wherein  it  appeared  that  a  bank  was 
hopelessly  insolvent  and  the  cashier 
took  certain  securities  with  the  inten- 
tion of  delivering  them  to  a  creditor, 
it  was  held  that  the  transfer  was  void 
as  in  violation  of  the  statute,  which 
prohibited  an  assignment  and  trans- 
fer in  contemplation  of  insolvency. 
In  Stratton  v.  Allen  (1863)  16  N.  J. 
Eq.  229,  the  bill  charged  that  at  the 
time  certain  bonds  and  warrants  were 
executed  the  company  was  insolvent, 
or  insolvency  was  imminent,  and  that 
its  condition  was  well  known  to  the 
officers  of  the  company,  and  particu- 
larly to  Allen,  who  was  a  director  and 
the  secretary  of  the  company,  and  that 
the  bonds  and  warrants  were  executed 
with  a  view  of  giving  Allen  a  pref- 
erence over  other  creditors.  The  court 
held  that  the  evidence  sustained  the 
allegations  of  the  bill,  and  the  judg-' 
ments  were  invalid  as  being  a  pref- 
erence given  by  an  insolvent  corpo- 
ration. And  in  Wells  v.  Rahway 
White  Rubber  Co.  (1869)  19  N.  J.  Eq. 
402,  it  appeared  that  the  defendants 
executed  a  mortgage  to  the  complain- 
ants as  trustees  for  the  holders  of 
bonds  to  the  amount  of  $60,000.  The 
defendants  claimed  that  the  mortgage 
was  invalid  within  the  statute,  be- 
cause it  was  executed  after  the  com- 
pany was  insolvent,  and  had  sus- 
pended the  business.  The  court  held 
that  the  mortgage  in  question  was  void 
within  the  provisions  of  this  statute. 
After  a  partial  repeal  of  the  Stat- 
utes of  1829  and  1846  by  a  statute 
which  omitted  to  re-enact  the  section 
to  prevent  frauds  by  insolvent  corpo- 
rations, it  was  held  that  the  sale  or 
transfer  of  the  property  of  an  insol- 
vent corporation^  with  the  intent  to 
prefer  creditors,  was  not  prohibited. 
Thus,  in  Wilkinson  v.  Bauerle  (1886) 
41  N.  J.  Eq.  635,  7  Atl.  514,  it  ap- 
peared that  the  complainant  had  re- 
covered judgment  in  the  supreme 
court  against  the  New  York  Sewing 
Machine  Company,  a  corporation  of 


New  Jersey ;  that  that  company  had  no 
assets  subject  to  execution,  and  no 
assets  at  all,  except  some  uncoUectable 
book  accounts,  and  that  the  defend- 
ants were  the  only  stockholders  and 
officers  of  the  company,  and,  as  such, 
had  made  sale  of  all  the  property,  ex- 
cept some  book  accounts  and  bills  re- 
ceivable, to  one  of  their  number,  who 
was  president  of  the  company,  for  the 
consideration  of  $50,000.  Out  of  this 
sum  and  the  remaining  assets  of  the 
company,  all  its  debts  had  been  paid, 
excepting  the  complainant's  judgment 
and  some  small  claims  amounting  to 
less  than  $100.  The  bill  claimed  that 
Wilkinson  had  thus  obtained  a  fraud- 
ulent preference  over  the  unpaid  cred- 
itors of  the  company,  and  that  the 
conduct  of  the  defendants  was,  as  to 
such  creditors,  fraudulent,  in  that  it 
not  only  deprived  them  of  the  power  to 
enforce  their  debts  by  execution,  but 
stripped  the  company  of  all  ability  to 
pay  them,  and  that  they  had  thereby 
become  personally  liable  for  the  un- 
paid debts.  The  court  held  that  the 
sale  or  transfer  of  the  property  of  an 
insolvent  corporation  was  not  at  that 
time  prohibited,  saying:  "The  'Act 
to  Prevent  Frauds  by  Incorporated 
Companies,'  which  originally  became 
law  February  16,  1829  (Harr.  212^, 
contained,  in  §  2,  an  express  prohi- 
bition against  any  sale  or  transfer 
of  the  property  of  an  incorporated 
company,  either  after  insolvency  or' 
suspension  of  the  ordinary  business 
of  the  company,  or  in  contemplation  of 
its  insolvency.  .  .  .  The  omission 
to  re-enact  the  2d  section  of  the  act  to 
prevent  frauds  by  incorporated  com- 
panies, and  the  repeal  of  that  act, 
clearly  indicate  a  legislative  intent  to 
no  longer  prohibit  the  conduct  which 
that  section  had  been  construed  to 
prohibit.  The  intent  so  indicated 
must  prevail  unless  the  prohibition  of 
that  section  has  been  elsewhere  re-en- 
acted, or  can  be  discovered  in  other 
existing  legislation."  See  to  the  same 
effect.  Vail  v.  Jameson  (1886)  41  N.  J. 
Eq.  648,  7  Atl.  520;  Bergen  v.  Porpoise 
Fishing  Co.  (1887)  42  N.  J.  Eq.  397,  8 
Atl.  523.  But  in  Montgomery  v.  Phil- 
lips (1895)  53  N.  J.  Eq.  203,  31  Atl. 
622,  it  appeared  that  the  defendant,  a 
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director  and  oflScer  of  a  corporation, 
had  made  several  loans  to  the  com- 
pany, and  had  indorsed  several  of  its 
notes.  Insolvency  being  imminent,  a 
mortgage  on  the  corporate  real  estate 
was  executed  by  the  corporation  to  the 
defendant.  It  also  appeared  that  the 
corporation  assigned  its  book  accounts 
to  the  creditor  which  held  the  notes 
indorsed  by  the  defendant,  and  it  was 
sought  to  set  the  transfer  aside.  It 
was  held  that  the  rule  laid  down  in 
Wilkinson  v.  Bauerle,  supra,  was 
erroneous,  and  that  the  weight  of  au- 
thority was  in  support  of  the  rule  that 
the  directors  of  an  insolvent  corpora- 
tion are  trustees  of  its  funds  for  its 
creditors,  and  such  directors  cannot 
receive  any  advantage  or  preference 
in  the  payment  of  their  claims  at  the 
expense  of  other  creditors.  In  Mallory 
v.  Kirkpatrick  (1895)  54  N.  J.  Eq.  50, 
33  Atl.  206,  a  contest  between  two 
judgment  creditors  of  an  insolvent 
corporation,  it  appeared  that  the  de- 
fendant was  a  director  and  officer  of 
the  corporation.  The  corporation  be- 
ing hopelessly  insolvent,  the  defend- 
ant resigned,  and  the  corporation  con- 
fessed judgment  in  an  action  brought 
by  him  for  money  due.  The  court 
held  that  the  corporation,  being  in- 
solvent, had  no  right  to  prefer  the  de- 
fendant, who  was  its  president,  and 
said:  "I  am  unable  to  reconcile  the 
case  of  Wilkinson  v.  Bauerle  with  that 
of  'Montgomery  v.  Phillips.  The 
former  case  distinctly  avows  the  doc- 
trine in  (1886)  41  N.  J.  Eq.  643,  7  Atl. 
514,  that  an  insolvent  incorporated 
company  may  prefer  its  creditors  gen- 
erally, not  excluding  its  president  or 
other  officers;  and  in  that  case  one 
of  the  creditors  preferred  was  the 
president  of  the  company.  In  Mont- 
gomery V.  Phillips,  as  I  read  it,  the 
contrary  doctrine  is  established;  and 
it  was  distinctly  held,  upon  review  of 
all  the  authorities,  that  a  corporation 
in  an  insolvent  condition  could  not 
prefer  one  of  its  creditors  who  was  an 
officer  of  the  company,  and  a  chattel 
mortgage  given  for  that  purpose  was 
set  aside  at  the  suit  of  a  receiver  ap- 
pointed by  this  court.  At  the  same 
time  an  assignment  of  choses  in  action 
to  a  creditor  at  large,  not  an  officer  or 


stockholder,  was  sustained,  though 
made  when  the  company  was  insolvent. 
...  I  am  forced,  therefore,  to  the 
conclusion  that  the  defendant  is  en- 
titled to  no  preference  under  his  judg- 
ment against  the  other  general  cred- 
itors of  the  corporation."  It  was 
shown  in  Tennant  v.  Appleby  (1898) 
—  N.  J.  Eq.  — ,  41  Atl.  110,  that  a 
director  who  was  the  managing  offi- 
cer of  a  corporation  obtained  a  judg- 
ment against  the  corporation  and 
caused  execution  tp  levy  on  the  cor- 
poration property,  thereby  absorbing 
practically  all  of  the  corporate  assets. 
It  was  held  that  such  action  was  in 
violation  of  the  duty  of  a  director,  and 
void,  though  obtained  before  the  pas- 
sage of  the  Statutes  of  1896.  In  Bis- 
sell  V.  Besson  (1890)  47  N.  J.  Eq.  580, 
22  Atl.  1077,  it  was  held  that  an  in- 
solvent corporation  had  the  right  to 
prefer  one  of  its  creditors  over  an- 
other, but  the  right  should  be  exer- 
cised in  a  lawful  manner.  Hence, 
where  a  mortgage  was  made  by  an  in- 
solvent corporation  pending  a  suit  to 
'Wind  up  its  affairs  and  in  violation  of 
an  injunction,  it  was  held  to  be  a 
nullity. 

7.  Neva  Torle  statutes. 

In  New  York,  as  early  as  1826,  the 
following  statute  (Laws  1825,  p.  450, 
§  6)  was  enacted,  prohibiting  incor- 
porated companies  from  making  trans- 
fers or  assignments  under  certain  cir- 
cumstances: "Whenever  any  incor- 
porated company  shall  have  refused 
the  payment  of  any  of  its  notes,  or 
other  evidences  of  debt,  in  specie,  or 
lawful  money  of  the  United  States,  it 
shall  not  be  lawful  for  such  company, 
or  any  of  its  officers,  to  assign  or  trans- 
fer any  of  the  property  or  choses  in 
action  of  such  company,  to  any  officer 
or  stockholder  of  such  company,  di- 
rectly or  indirectly  for  the  payment 
of  any  debt;  and  it  shall  not  be  lawful 
to  make  any  transfer' or  assignment  in 
contemplation  of  the  insolvency  of 
such  company,  to  any  person  or  per- 
sons whatever;  and  every  such  trans- 
fer and  assignment  to  such  officer, 
stockholder  or  other  person,  or  in  trust 
for  them  or  their  benefit,  shall  be  ut- 
terly void."     The  legislature  in  1828 
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enacted  the  followins:  law:  "No  such 
conveyance,  assignment  or  transfer, 
nor  any  payment  made,  judgment  suf- 
fered, lien  created,  or  security  given, 
by  any  such  corporation  when  insol' 
vent,  or  in  contemplation  of  insolvency, 
with  the  intent  of  giving  a  preference 
to  any  particular  creditor  over  other 
creditors  of  the  company,  shall  be 
valid  in  law ;  and .  every  person  re- 
ceiving, by  means  of  any  such  convey- 
ance, assignment,  transfer,  lien,  se- 
curity or  payment,  any  of  the  effects 
of  the  corporation,  shall  be  bound  to 
account  therefor  to  its  creditors  or 
stockholders,  or  their  trustees,  as  the 
case  shall  require."  These  provisions 
have  remained  on  the  statute  books  in 
substantially  the  same  form,  with  the 
exception  of  a  period  of  about  two 
years  (see  Laws  1882,  chap.  402,  §  1, 
subd.  39,  repealing  them;  and  Laws 
1884,  chap.  434,  re-enacting  them) ; 
and  by  the  Laws  of  1890  (Stock  Corpo- 
ration Law,  §  48)  the  two  sections 
were  consolidated  and  enacted  in  a 
form  embodying  the  provisions  of 
both.  By  the  re-enactment  by  chap- 
ter 354  of  the  Laws  of  1901,  the  con- 
solidated section  was  changed  to  §  66 
(see  McKinney,  58  Consol.  Laws,  p. 
302),  where  it  is  now  found. 

The  statute  does  not  apply  where 
there  is  no  evidence  that  the  corpora- 
tion had  refused  to  pay  any  of  its  ob- 
ligations. Kimball  v.  Cash  (1919)  107 
Misc.  363,  176  N.  Y.  Supp.  541. 

That  the  creditor  is  ignorant  of  the 
insolvency  of  the  corporation  does  not 
avoid  the  effect  of  the  statute  to 
nullify  a  preferential  transfer.  Frank 
Shepard  Co.  v.  Zachary  P.  Taylor  Pub. 
Co.  (1921)  198  App.  Div.  638,  190  N. 
Y.  Supp.  837. 

Where  a  corporation  made  an  as- 
signment for  the  benefit  of  creditors 
in  contemplation  of  insolvency,  the 
court  held  that  such  assignment  was 
void,  as  being  in  violation  of  the  stat- 
ute. Harris  v.  Thompson  (1853)  15 
Barb.  62. 

In  Brouwer  v.  Harbeck  (1854)  9  N. 
Y.  589,  the  action  was  brought  by  the 
receiver  of  an  insurance  company,  to 
avoid  certain  transfers  of  securities 
by  that  company  to  the  defendants, 
made,  as  was  alleged,  when  the  com- 


pany was  actually  insolvent,  and  to 
compel  the  defendants  to  account  for 
the  proceeds  of  such  as  they  had  col- 
lected. The  insurance  company  bor- 
rowed the  sum  of  $2,600,  for  which  it 
gave  the  lenders  the  check  of  the  com- 
pany, and  delivered  to  them,  as  col- 
lateral security,  three  of  the  sub- 
scription notes  of  the  company, 
amounting  to  $3,500.  The  company 
then  borrowed  the  sum  of  $2,000  of  the 
defendants  and  gave  them,  as  col- 
lateral security,  other  subscription 
notes.  The  company,  at  the  same  time, 
was  indebted  to  the  defendants  in  the 
sum  of  $3,010,  being  the  adjusted  and 
liquidated  amount  of  a  loss  on  a  policy 
of  insurance,  ma8e  and  issued  by  the 
said  company.  The  defendants  dis- 
counted for  the  company  all  the  sub- 
scription notes,  delivered  to  them^ 
selves  and  the  other  lenders;  and  at 
the  request  of  the  cojnpany  paid  to  the 
other  lenders,  out  of  the  proceeds, 
the  amount  of  their  loan,  with  $120  for 
the  use  of  the  money;  retained  the 
amount  of  their  own  loan,  and  the  loss 
on  the  policy  referred  to,  and  paid 
over  to  the  company  the  balance  in 
cash.  In  reversing  a  judgment  of 
nonsuit,  and  holding  the  question  of 
insolvency  to  be  one  for  the  jury,  the 
court  said:  "The  9th  section  is  in- 
corporated in  the  statute  for  that  pur- 
pose, and  has  only  to  do  with  acts  in 
derogation  of  the  equitable  doctrine  of 
equality,  and  therefore  forbids  all 
transfers,  payments,  etc.,  by  the  cor- 
poration, when  insolvent,  or  in  con- 
templation of  insolvency,  with  intent 
to  give  a  preference  to  any  particular 
creditor  over  others.  So  long  as  in- 
solvency neither  exists  nor  is  contem- 
plated, the  corporation,  like  an  in- 
dividual, can  appropriate  its  means  to 
the  payment  of  its  debts,  in  such  order 
and  in  such  amounts  and  proportions 
as  the  directors  please.  But  upon  in- 
solvency, either  actual  or  contem- 
plated, this  power  ceases,  and  the  law 
declares  the  absolute  right  of  every 
creditor  to  share  pro  rata  in  the  as- 
sets of  the  company,  and  will  not  suf- 
fer this  right  to  be  defeated  by  any 
act  of  the  corporation  or  its  officers." 
In  Heroy  v.  Kerr  (1861)  8  Bosw.  194, 
21  How.  Pr.  409,  affirmed  in   (1866) 
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2  Abb.  App.  Dec.  359,  2  Keyes,  582, 
an  action  for  damages  for  the  unlaw- 
ful conversion  of  certain  personal 
property  claimed  by  the  plaintiff,  it 
appeared  that  the  plaintiff  had  pur- 
chased the  property  from  the  presi- 
dent of  a  corporation,  and,  before  the 
same  was  removed  from  the  factory 
of  the  corporation,  the  sheriff  levied 
upon  it  and  sold  it  itnder  the  direc- 
tion of  the  defendant,  a  judgment 
creditor  of  the  corporation.  The 
president  of  the  company  testified  that 
he  took  the  property  in  satisfaction 
of  a  debt  due  from  the  corporation  to 
him.  The  statute  provided  that  trans- 
fers by  corporations  who  had  refused 
specie  payment  on  contemplated  in- 
solvency were  void.  The  court  said: 
"But,  at  all  events,  even  if  such  judg- 
ments were  admitted  in  evidence,  the 
mere  nonpayment  of  the  debts  men- 
tioned in  such  complaints  did  not  con- 
stitute insolvency,  within  the  mean- 
ing of  the  statute  in  question;  the 
prohibition  in  the  4th  section  distin- 
guishes between  refusal  to  pay  evi- 
dences of  debt  and  insolvency.  .  .  . 
This  company,  although  embarrassed, 
had  conducted  business  for  eighteen 
months  before  the  transaction  now  be- 
fore us. .  We  have  no  means  of  know- 
ing the  means,  credit,  or  assets  of  the 
company,  or  what  they  are  worth ;  the 
value  of  their  property  may  have  far 
exceeded  their  indebtedness;  it  is  not 
until  all  means  and  reasonable  hopes 
of  raising  money  to  meet  it  are  gone, 
that  statutory  insolvency  begins;  the 
refusal,  therefore,  to  find  that  the  sale 
to  the  plaintiff  was  void  by  the  stat- 
ute was  fully  warranted  as  matter  of 
law." 

In  Galway  v.  United  States  Steam 
Sugar  Ref.  Co.  (1861)  21  How.  Pr. 
(N.  Y.)  313,  13  Abb.  Pr.  211,  aflirmed 
in  (1861)  36  Barb.  266,  the  court  said: 
"The  law  forbids  transfers  of  prop- 
erty by  incorporations  in  contempla- 
tion of  insolvency.  Suffering  a  cred- 
itor to  obtain  judgment  in  the  manner 
and  to  the  extent  charged  in  this  com* 
plaint,  while  the  defendants'  corpo* 
ration  is  insolvent,  with  a  view  to  give 
such  creditor  a  preference,  is,  in  my 
opinion,  illegal  on  the  part  of  the 
trustees  or  directors." 


So,  in  Robinson  v.  Bank  of  Attica 
(1860)  21  N.  Y.  406,  it  appeared  that 
a  bank  certified  two  postdated  checks, 
drawn  for  its  accommodation,  and, 
through  the  agency  of  the  drawer,  ob- 
tained a  loan  of  $5,000  from  the  de- 
fendant bank.  The  following  day  the 
debtor  bank  discontinued  business,  be- 
ing insolvent,  and  subsequently  de- 
livered to  the  drawer  of  the  checks 
six  promissory  notes  and  a  small  sum 
in  cash,  making  $5,000  in  all.  The  de- 
fendant bank,  having  knowledge  of 
the  insolvency  of  its  debtor,  accepted 
the  money  and  notes  and  surrendered 
the  checks.  It  was  held  that  the  trans- 
action was  void  as  within  the  stat- 
ute making  it  unlawful  for  any  incor- 
porated company  to  make  any  trans- 
fer or  assignment  in  contemplation  of 
insolvency  of  such  company,  or  when 
the  company  is  actually  insolvent. 

Where  an  insolvent  corporation  con- 
fessed judgments  to  several  of  its 
creditors,  it  was  held  that  the  judg- 
ments were  void  as  against  the  claims 
made  by  the  receiver  of  the  company, 
as  the  action  of  the  corporate  officers 
was  in  violation  of  the  statute  de- 
claring assignments  or  transfers  void, 
when  the  same  are  made  in  contempla- 
tion of  insolvency.  It  was  also  held 
that  a  judgment  obtained  by  a  cred- 
itor, who  was  one  of  the  directors  of 
the  corporation,  was  also  void,  as  be- 
ing an  assignment  or  transfer  of  prop- 
erty in  payment  of  a  debt  due  a  stock- 
holder or  officer  and  prohibited  by 
statute.  Kingsley  v.  First  Nat.  Bank 
(1884)  31  Hun,  329. 

In  West  V.  West,  B.  &  C.  Mfg.  Co. 
(1887)  44  Hun,  623,  9  N.  Y.  S.  R.  255, 
it  appeared  that  the  defendant  corpo- 
ration, being  indebted  to  the  plaintiff 
in  a  large  amount,  secured  a  portion 
of  this  indebtedness  by  making  several 
mortgages,  representing  $75,000  in  all, 
to  one  Johnson,  who  assigned  them 
to  the  plaintiff.  Subsequently,  and 
every  six  months,  as  interest  became 
due  on  the  company's  mortgages  held 
by  the  plaintiff,  she  was  credited  with 
the  amount  thereof  on  the  books  of 
the  company.  The  amount  so  entered 
to  her  credit  itself  drew  interest  from 
that  time,  pursuant  to  an  arrangement 
made  with  her  by  her  husband,  who 


Digitized  by 


Google 


ANNO.— CORPORATIONS— PREFERRING  CREDITORS. 


S69 


was  president  of  the  corporation 
throughout  its  whole  existence.  By 
compounding  the  interest  semiannual- 
ly in  this  way,  the  balance  to  Mrs. 
West's  credit  in  her  account  with  the 
company  had  become  $10,410  in  Jan- 
uary, 1885.  Other  creditors  seeking 
to  enforce  their  claims,  the  plaintiff 
brought  an  action  to  recover  the  ac- 
cumulated interest,  and  the  defendant 
corporation  appeared  by  its  attorney 
and  confessed  judgment.  It  was  held 
that  the  action  of  the  president  was 
unauthorized  and  invalid  as  against 
persons  having  claims  against  the 
company. 

In  Jefferson  County  Nat  Bank  v. 
Townley  (1895)  92  Hun,  172,  38  N.  Y. 
Supp.  584,  it  appeared  that  the  de- 
fendants were  husband  and  wife,  and 
both  stockholders  in  the  defendant 
corporation.  The  husband  was  sec- 
retary, treasurer,  and  manager  of  the 
company,  and  held  claims  for  services 
and  an  indebtedness  against  the  cor- 
poration, as  well  as  for  advances 
made.  The  evidence  indicated  that, 
after  he  and  his  wife  knew  of  the  in- 
solvency of  the  corporation,  they  en- 
tered into  a  scheme  to  circumvent  the 
provisions  of  the  statute,  which  pro- 
hibited him  from  acquiring,  by  trans- 
fer or  otherwise,  any  of  the  assets  of 
the  defendant  corporation  in  payment 
of  his  indebtedness  by  way  of  pref- 
erence; and  that  in  consummation  of 
that  scheme  formal  assignments  of 
his  claims  against  the  defendant  cor- 
poration were  made  to  his  wife,  and 
actions  were  brought  in  her  name  on 
such  claims  against  the  corporation. 
The  papers  in  the  actions  were  served 
on  him  as  an  officer  of  the  corporation, 
and  the  fact  of  service  was  kept  secret 
until  judgments  were  entered  by  de- 
fault, on  which  executions  were  issued 
and  levies  made  by  the  sheriff.  It  was 
held  that  such  efforts  on  the  part  of  a 
corporate  officer  were  in  contravention 
of  the  provisions  of  the  statute,  and 
the  judgments  should  be  set  aside. 

In  Olney  v.  Baird  (1896)  7  App.  Div. 
96,  40  N.  Y.  Supp.  202,  it  appeared  that 
one  Schramme  was  one  of  the  stock- 
holders and  directors  of  a  corporation, 
and  had  advanced  considerable  sums 
of  money,  whereupon  the  company 
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gave  to  him  a  bill  of  sale  of  all  its 
property.  Schramme  became  dissatis- 
fied, and  transferred  his  interest  in 
the  company  to  the  defendant.  The 
latter  continued  in  the  position  of  di- 
rector and  stockholder  for  some  time, 
and  continued  to  advance  money. 
When  it  became  apparent  that  the 
company  was  insolvent  a  bill  of  sale 
was  executed  to  the  defendant.  It  was 
held  that  on  the  facts  of  the  case  it 
was  plainly  established  that  the  cor- 
poration was  insolvent  when  the  trans- 
fer was  made,  and  that  the  transfer 
was  in  violation  of  §  48  of  the  Stock 
Corporation  Law,  prohibiting  trans- 
fers of  property  "when  the  corporation 
is  insolvent,  or  preference  to  any  par- 
ticular creditor." 

In  Hilton  v.  Ernst  (1900)  161  N.  Y. 
226,  65  N.  E.  1066,  it  appeared  that 
the  defendants  had,  from  time  to  time, 
made  considerable  loans  to  a  corpora- 
tion, and  were  large  creditors  at  the 
time  of  its  insolvency.  When  a  loan 
was  made  the  corporation  executed  a 
note  and  secured  it  by  the  transfer  of 
accounts  for  goods  sold  by  the  com- 
pany. The  action  was  brought  by  the 
receiver  of  the  company,  to  recover  of 
the  defendants  the  property  trans- 
ferred to  them  by  the  corporation 
when  insolvent,  with  the  intent  to 
give  a  preference.  The  court  held 
that  under  the  facts  found  the  as- 
signment in  question  was  made  when 
the  corporation  was  insolvent  and  with 
intent  to  give  a  preference,  and  was 
therefore  void. 

In  Welling  v.  Ivoroyd  Mfg.  Co. 
(1897)  15  App.  Div.  116,  44  N.  Y. 
Supp.  374,  4  N.  Y.  Anno.  Cas.  145, 
affirmed  in  (1900)  162  N.  Y.  599,  57  N. 
E.  1128,  an  action  for  goods  sold  and 
delivered,  it  appeared  that  the  plain- 
tiff's assignor  was  a  director  of  the 
defendant,  a  foreign  corporation  or- 
ganized under  the  laws  of  the  state 
of  New  Jersey.  The  defendant,  in  its 
answer,  set  forth  the  relation  the 
plaintiff's  assignor  bore  to  the  defend- 
ant, and  the  assignment  to  the  plain- 
tiff, and  alleged  that  at  the  time  the 
defendant  was  insolvent  and  unable 
to  pay  its  debts,  and  that  the  assign- 
ment was  made  to  the  plaintiff  for  the 
benefit  of  the  assignor,  with  intent  to 
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get  a  preference  in  the  payment  of  his 
claims  over  those  of  other  creditors 
of  the  corporation.  The  referee  dis- 
posed of  this  defense  on  the  ground 
that  the  law  of  New  York  prohibiting 
transfers  by  corporations  in  contem- 
plation of  insolvency  did  not  apply  to 
a  New  Jersey  corporation,  and  thal^  by 
the  laws  of  New  Jersey,  preferential 
transfers  were  not  illegal.  The  court 
held  that  the  facts  shown  did  not  con- 
stitute a  defense  to  the  action. 

In  Halpin  v.  Mutual  Brewing  Go. 
(1897)  20  App,  Div.  583,  47  N.  Y. 
Supp.  412,  the  court  said :  "We  see  no 
reason  to  doubt  the  correctness  of  that 
part  of  the  decree  which  declares  the 
notes  given  to  the  defendant  Eder 
were  invalid.  Whatever  claim  he  may 
have  had  against  the  Mutual  Brewing 
Company,  the  trial  court  was  amply 
justified  in  holding  that  these  notes 
were  not  enforceable  against  the  cor- 
poration, in  view  of  the  manifest  pur- 
pose for  which  they  were  given  and 
the  use  to  which  they  were  put.  It  was 
the  case  of  an  officer  of  a  corporation 
either  already  insolvent  or  on  the 
verge  of  insolvency,  seeking  to  acquire 
a  preferential  lien  on  the  corporate  as- 
sets by  obtaining  obligations  upon 
which  he  could  readily  procure  judg- 
ment." 

A  leading  case  applying  the  statute 
is  O'Brien  v.  East  River  Bridge  Co. 
(1900)  161  N.  Y.  539,  48  L.R.A.  122,  56 
N.  E.  74.  The  plaintiffs,  as  receivers 
of  a  bank,  brought  the  action  to  com- 
pel the  defendant  corporation  to  ac- 
count for  and  pay  over  to  them  $50,000 
which  the  defendant  had  deposited  in 
the  bank,  but  had  drawn  out  by  check 
on  the  day  the  bank  closed.  It  ap- 
peared that  the  defendant  was  a  regu- 
lar depositor  in  the  bank  and  had  de- 
posited the  sum  in  controversy.  The 
president  of  the  defendant,  who  was 
also  a  director,  learned  of  the  ap- 
proaching insolvency  of  the  bank  and 
communicated  the  information  to 
other  corporate  officials,  whereupon 
the  entire  deposit  of  the  corporation 
was  withdrawn.  The  plaintiff  con- 
tended that  such  action  was  in  viola- 
tion of  §  48  of  the  Stock  Corporation 
Law,  but  the  court,  in  holding  the 
statute     to     be     inapplicable,     said: 


"There  is  no  law  that  forbids  a  de- 
positor in  a  bank,  who  is  not  an  officer 
or  director,  from  drawing  a  check 
against  the  deposit  whenever  the 
money  is  needed,  or  even  when  it  is 
thought  the  bank  is  liable  to  fail.  The 
act  by  means  of  which  the  money  was 
withdrawn  in  this  case  was  the  cor- 
porate act  of  the  defendant,  and  not 
the  individual  act  of  the  president. 
The  money  on  deposit  belonged  to  the 
defendant,  and  it  was  subject  to 
check.  The  circu^istance  that  the  de- 
fendant in  its  corporate  capacity  was 
induced  to  exercise  its  right  by  in- 
formation of  the  condition  of  the  bank 
communicated  by  the  president,  who 
was  also  s  director  of  the  bank,  can- 
not change  the  case  so  long  as  the 
right  to  withdraw  the  money  existed." 

In  Dwight  V.  Williams  (1898)  25 
Misc.  667,  55  N.  Y.  Supp.  201,  it  ap- 
peared that  the  three  directors  of  a 
corporation  were  the  sole  owners,  and, 
in  order  to  raise  money  to  carry  on 
the  business,  it  was  orally  agreed  be- 
tween the  three  that  promissory  notes 
should  be  made  by  the  company,  and 
the  directors  should  indorse  these,  and 
the  corporation  should  have  them  dis- 
counted. This  plan  was  carried  out, 
and  the  business  was  carried  on  for 
several  months,  when,  insolvency  being 
imminent,  the  defendant,  one  of  the 
directors,  made  payment  of  those  notes 
of  which  he  was  the  indorser,  and  also 
paid  to  himself  a  sum  of  money  due 
as  salary  for  alleged  services  ren- 
dered. The  court  held  that  the  pay- 
ment of  these  items  made  after  the 
company  had  refused  to  pay  outstand- 
ing notes,  and  when  the  company  was 
hopelessly  insolvent,  was  made  with  a 
view  of  such  insolvency  and  to  secure 
an  unlawful  preference,  and  was, 
therefore,  void  under  the  provisions  of 
§  48  of  the  Stock  Corporation  Law. 

Where  it  appeared  that  a  creditor 
had  been  in  the  habit  of  selling  goods 
to  a  corporation  on  a  credit  of  from 
two  to  four  months,  the  sale  of  goods 
on  the  terms  of  immediate  payment 
five  days  before  the  corporation  ad- 
mitted its  insolvency,  and  the  re- 
covery of  a  judgment  by  consent  of 
the  corporation,  was  held  to  be  with 
the  intent  of  giving  a  preference  over 
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other  creditors  of  the  corporation,  and 
void  under  the  statute.  Spellman  v. 
Looschen  (1900)  162  N.  Y.  268,  66 
N,  E,  741. 

In  Dudensinsr  ▼.  Jones  (1899)  27 
Misc.  69,  58  N.  Y.  Supp.  178,  wherein 
it  appeared  that  an  insolvent  corpora- 
tion assigned  its  book  accounts  to  a 
creditor,  with  the  intent  to  give  the 
assignee  a  preference,  it  was  held  that 
the  assignment  was  properly  set  aside 
at  the  instance  of  the  judgment  cred- 
itors of  the  corporation,  such  assign- 
ment being  void  under  the  statutes  of 
New  Jersey  and  New  York. 

In  the  case  of  Re  Rogers  Constr.  Co. 
(1903)  79  App.  Div.  419,  79  N.  Y. 
Supp.  444,  afBrmed  in  (1903)  175  N. 
Y.  509,  67  N.  E.  1089,  it  appeared  that 
a  construction  company  was  engaged 
in  carrying  out  certain  contracts  in 
building  an  armory,  doing  construc- 
tion work  for  a  railroad  company,  and 
in  street  paving,  etc.  It  did  its  bank- 
ing business  with  a  bank,  and  on  a 
certain  date  it  was  owing  that  bank 
$8,500  on  promissory  notes,  which  fell 
due  on  that  day.  A  verbal  agreement 
was  made  with  the  bank  whereby  the 
construction  company  agreed  to  trans- 
fer to  the  bank  as  general  collateral 
for  its  indebtedness  a  claim  amount- 
ing to  about  |7,000  against  a  railroad 
company,  r/hich  was  for  work  that 
had  been  performed  by  the  construc- 
tion company.  Subsequently  the  cor- 
poration became  insolvent,  and  its  re- 
ceiver contended  that  the  transfer  of 
this  claim  operated  as  a  preferential 
assignment,  and  was  consequently 
within  the  condemnation  of  §  48  of 
the  Stock  Corporation  Law.  The 
court  held  that  the  agreement  was 
Hot  made  in  contemplation  of  insol- 
vency, or  with  the  design  or  intent  to 
secure  a  preference  over  creditors. 

Where  the  checks  of  a  corporation 
had  been  drawn  to  a  large  amount  for 
the  payment  of  bills  due,  but  the 
sending  thereof  was  delayed  for  lack 
of  funds,  this  was  held  to  be  a  con- 
fession of  insolvency,  and  large  pay- 
ments made  to  relatives,  within  a  few 
days  of  stopping  business,  were  held 
to  constitute  preferential  payments 
in  violation  of  the  statute.    Sherwood 


V.  Holbrook  (1919)  188  App.  Div.  712, 
177  N.  Y.  Supp.  330. 

While  one  receiving  a  preferential 
transfer  from  an  insolvent  corpora- 
tion may  be  ■  required  to  account  to 
creditors  therefor,  the  transfer  is 
good  inter  partes.  Bulova  v.  Barnett 
(1921)  114  Misc.  94,  186  N.  Y.  Supp. 
90,  holding  that  the  transferee  of  a 
claim  held  by  a  corporation  may  sue 
thereon  though  the  transfer  was  pref- 
erential. 

In    Wright    v.    Gansevoort    Bank 

(1907)  118  App.  Div.  281,  108  N.  Y. 
Supp.  548,  it  was  held  that,  although 
§  48  of  the  Stock  Corporation  Law 
prohibited  a  preference  without  re- 
gard to  the  intent  of  the  creditor,  a 
creditor  who  obtained  collateral  se- 
curity in  the  regular  course  of  busi- 
ness would  not  be  required  to  refund 
a  payment  made  by  the  corporation  in 
consideration  of  the  return  of  the  se- 
curities. So,  where  the  defendant 
bank  held  notes  indorsed  by  the  pres- 
ident of  a  corporation,  and  as  secu- 
rity executed  a  mortgage  on  real  es- 
tate owned  by  the  president,  it  was 
held  that  the  bank  was  entitled  to 
hold  the  securities  until  the  debt  was 
paid,  even  if  thereby  it  received  a 
larger  portion  of  its  debts  than  other 
creditors  .of  the  company  were  able 
to  realize. 

In  Perry  v.  Van  Norden  Trust  Co. 

(1908)  192  N.  Y.  189,  84  N.  E.  804,  re- 
versing (1907)  118  App.  Div.  288,  103 
N.  Y.  Supp.  543,  it  appeared  that  the 
defendant  held  notes  indorsed  by  a 
sound  indorser,  made  by  a  corporation 
subsequently  adjudged  a  bankrupt. 
Having  no  knowledge  or  notice  which 
forbade  it  from  so  doing,  the  defend- 
ant gave  up  the  notes  in  consideration 
of  the  transfer  of  certain  property. 
It  was  held  that  the  defendant  would 
not  be  required  to  retransfer  the 
property,  since,  under  the  circum- 
stances, it  was  not  subject  to  the  pro- 
visions of  the  statute  prohibiting 
preferences. 

In  Montague  v.  Hotel  Gotham  Co. 
(1913)  208  N.  Y.  442,  102  N.  E.  513, 
it  was  held  that  payment  of  the  entire 
corporate  assets  to  one  creditor  was 
in  violation  of  §  66  of  the  Stock  Cor- 
poration Law,  and  invalid. 
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Where  a  corporation's  building  loan 
was  overdue  and  the  interest  was  un- 
paid on  it,  a  mortgage  delivered  on 
its  property  and  a  $6,000  participation 
voted  to  the  directors  were  held  to  be 
invalid,  the  transactions  coming  with- 
in the  spirit,  if  not  the  letter,  of  the 
section  prohibiting  preferential  trans- 
fers. Griffin  v.  Brody,  A.  &  K.  Go. 
(1917)  167  N.  Y.  Supp.  725. 

A  leading  case  construing  the  New 
>  York  statute,  is  Caesar  v.  Bernard 
(1913)  156  App.  Div.  724,  141  N.  Y. 
Supp.  669,  affirmed  in  (1918)  209  N. 
Y.  570,  103  N.  E.  1122,  wherein  the 
court,  in  the  course  of  its  opinion, 
made  the  following  statement  as  to 
the  facts :  "We  do  not  deem  it  neces- 
sary either  to  set  forth  or  to  analyze 
the  allegations  of  the  complaint  charg- 
ing conveyances,  assignments,  and 
transfers  of  property  of  the  corpora- 
tion when  it  was  insolvent,  and  when 
its  insolvency  was  imminent,  with  the 
intent  of  giving  particular  creditors  a 
preference.  We  have  examined  those 
allegations  in  the  light  of  the  argu- 
ments made  to  the  effect  that  the  facts 
set  forth  are  insufficient  to  show  any 
violation  of  the  statute  in  those  re- 
'  gards,  and  we  find  those  criticisms  of 
the  complaint  without  merit.  The 
plaintiffs  and  their  assignors,  al- 
though not  judgment  creditors  at  the 
time  when  the  property  of  the  corpo- 
ration is  alleged  to  have  been  thus 
conveyed  and  assigned,  were  creditors 
within  the  contemplation  of  the  stat- 
ute, for  they  were  in  fact  tort  cred- 
itors. .  '.  .  The  respondent  on  this 
appeal  was  both  a  director  and  presi- 
dent of  the  company,  and  in  his  official 
capacity  voted  to  authorize  the  trans- 
actions of  which  complaint  is  made, 
and  as  president  signed  and  executed 
the  indentures  necessary  to  carry  it  in- 
to effect.  It  is,  therefore,  sufficiently 
alleged  that  as  an  officer  or  director 
he  violated,  or  was  concerned  in  the 
violation  of,  the  statute.  It  is  not  al- 
leged that  the  corporation  had  refused 
to  pay  any  of  its  notes  or  other  ob- 
ligations when  due;  and  thus  the  ques- 
tion which  has  been  before  the  courts 
and  discussed  so  often,  but  never  au- 
thoritatively decided  by  the  court  of 
appeals,  as  to  whether,  by  the  use  of 


the  word  'such'  in  the  second  sentence 
of  the  section,  the  operation  of  the 
entire  section  is  confined  to  corpora- 
tions which  have  defaulted  in  meet- 
ing their  notes  or  other  obligations 
when  due."  In  holding  the  transac- 
tion to  come  within  the  provisions  of 
the  statute,  the  court  said:  "I  am, 
therefore,  of  opinion  that  this  section 
of  the  Stoclc  Corporation  Law  is  not 
limited  to  corporations  which  have  de- 
faulted in  the  pasmient  of  notes  or 
other  obligations,  and  that  is  the  con- 
struction placed  upon  it  by  the  major- 
ity of  this  court  in  O'Brien  v.  East 
River  Bridge  Co.  (1898)  36  App.  Div. 
17,  55  N.  Y.  Supp.  206,  which  was  re- 
versed on  another  point,  with  an  in- 
timation, however,  that  the  court  ques- 
tioned the  correctness  of  such 
construction.  (1900)  161  N.  Y.  539, 
48  L.RJL  122,  66  N.  E.  74.  The  atten- 
tion of  the  court  of  appeals  does  not 
appear  to  have  been  (kawn  on  that 
appeal  to  its  unanimous  opinion  in 
Cole  v.  Millerton  Iron  Co.  (1892)  133 
N.  Y.  164,  28  Am.  St.  Rep.  615,  30  N. 
E.  847,  supra,  construing  the  former 
statute  prohibiting  transfers  by  cor- 
porations in  contemplation  of  insol- 
vency as  not  limited  to  those  which 
had  defaulted  in  meeting  their  obliga- 
tions." 

In  Wallabout  Bank  v.  Military  Club 
(1899)  86  App.  Div.  156,  65  N.  Y. 
Supp.  422,  it  was  held  that  the  stat- 
ute does  not  apply  to  membership  cor- 
porations. 

Where  a  bank  made  a  payment  in 
the  usual  course  of  business  to  an- 
other bank,  as  had  been  the  daily  cus- 
tom for  several  years,  it  was  held  that 
the  statutory  provision  declaring  in- 
valid all  conveyances,  payments,  etc., 
made  by  a  corporation  when  insolvent 
or  in  contemplation  of  insolvency, 
with  intent  of  giving  a  preference  to 
a  particular  creditor,  was  not  appli- 
cable, as  the  payment  was  not  made  in 
contemplation  of  insolvency.  Dutcher 
V.  Importers  &  T.  Nat.  Bank  (1874)  59 
N.  Y.  5. 

In  Vamum  v.  Hart  (1890)  119  N.  Y. 
101,  23  N.  E.  183,  the  action  was  by 
the  receiver  of  an  insolvent  corpora- 
tion to  set  aside  as  void  judgments 
obtained  by  the  defendants  against 
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tiie  corporation.  As  to  three  of  the 
defendants  it  appeared  that  judgment 
was  recovered  after  service  of  sum- 
mons and  default  by  the  corporation. 
The  court  held  that  these  judgments 
were  not  void  as  in  violation  of  stat- 
ute, saying:  "The  officers  of  a  corpo- 
ration are  under  no  legal  duty,  in  the 
case  of  its  insolvency,  to  take  meas- 
ures to  procure  a  disposition  of  its 
property,  without  preference,  among 
all  its  creditors.  They  may,  like  an 
insolvent  person,  permit  the  creditors 
to  take  hostile  proceedings  and  allow 
those  to  obtain  preferences  who  are 
the  most  vigilant.  The  statute  places 
no  restraint  whatever  upon  the  credi- 
tors, and  they  are  permitted  to  pursue 
their  remedies  in  all  the  ways  allowed 
by  the  law,  and  to  procure  satisfac- 
tion of  their  claims  if  they  can.  Fur- 
thermore, the  statute  contemplates  no 
affirmative  action  on  the  part  of  the 
corporation,  and  it  cannot  be  violated 
by  mere  silence  or  omission  to  act  on 
ite  part  or  the  part  of  its  officers." 

In  Everson  v.  Eddy  (1891)  59  Hun, 
620,  86  N.  Y.  S.  R.  763,  12  N.  Y.  Supp. 
872,  the  referee  made  a  finding  that 
the  corporation  involved  was  not  in- 
solvent at  the  time  the  mortgage  in 
question  was  executed.  It  was  held 
that  the  instrument  would  not  be  de- 
clared invalid,  as  the  statute  applies 
only  to  transfers  made  by  insolvent 
corporations  or  in  contemplation  of  in- 
solvency. 

Where  a  stockholder  and  director  of 
a  corporation  brought  an  action  on 
an  indebtednesss  due  him  from  the 
corporation,  and,  obtaining  judgment, 
levied  on  all  the  corporate  assets  to 
satisfy  the  judgment,  it  was  held  that 
the  action  was  a  violation  of  the  stat- 
ute prohibiting  an  insolvent  corpora- 
tion or  any  of  its  officers  from  assign- 
ing or  disposing  of  its  property  for 
the  payment  of  a  debt,  and  prohibit- 
ing any  assignment  or  transfer  in  con- 
templation of  insolvency.  King  v. 
Union  Iron  Co.  (1890)  38  N.  Y.  S.  R. 
646,  11  N.  Y.  Supp.  603.  See  to  the 
same  effect,  Troy  Waste  Mfg.  Co.  v. 
Harrison  (1898)  78  Hun,  528,  26  N.  Y. 
Supp.  109. 

In  the  case  of  Re  Busch  Brewing 
Co.-  (1899)  41  App.  Div.  204,  58  N.  Y. 


Supp.  812,  it  appeared  that  an  action 
for  the  foreclosure  of  a  mortgage  was  - 
brought,  and  on  the  petition  of  the 
directors  of  the  mortgagor,  a  corpo- 
ration, which  showed  its  insolvency, 
the  court  granted  an  order  appointing 
a  temporary  receiver  of  the  property 
of  the  corporation,  and  restraining 
the  further  prosecution  of  the  fore- 
closure action.  Subsequently,  on  affi- 
davits showing  that  the  mortgaged 
property  was  inadequate  for  the  pay- 
ment of  the  mortgage,  and  that  the 
mortgagor  was  insolvent,  an  order  was 
granted  permitting  the  foreclosure  ac- 
tion to  proceed,  and  requiring  the  com- 
9  pany  receiver  to  retain  from  the  pro- 
ceeds arising  from  the  operation  of 
the  business  a  sum  sufficient  to  pay 
the  interest  on  the  mortgage.  It  was 
held  that  such  an  order  did  not  con- 
stitute the  creation  of  a  lien  within 
the  prohibition  of  §  48  of  the  Stock 
Corporation  Law. 

In  Gordon  v.  Southgate  Bldg.  Co. 
(1905)  109  App.  Div.  838,  96  N.  Y. 
Supp.  717,  it  appeared  that  a  corpora- 
tion, while  still  a  going  concern,  trans- 
ferred part  of  its  real  estate  to  its 
chief  stockholder  in  satisfaction  of 
his  claim  for  materials  previously 
furnished.  The  court  held  that  this 
transfer  did  not  violate  §  48  of  the 
Stock  Corporation  Law,  since  that 
statute  was  designed  to  secure  a  fair 
distribution  of  assets  of  a  failing  cor- 
poration among  its  creditors,  but  did 
not  go  to  the  extent  of  prohibiting  the 
payment  of  a  bona  fide  debt  of  a  cor- 
poration merely  because  the  debtor 
was  a  stockholder. 

In  French  v.  Andrews  (1894)  81 
Hun,  272,  30  N.  Y.  Supp.  796,  it  ap- 
peared that  the  defendant  recovered 
judgments  against  a  corporation,  and 
the  sheriff  immediately  levied  on  its 
personal  property.  The  next  day  the 
plaintiff  was  appointed  receiver  of  the 
corporation  and  sought  to  have  the 
judgments  set  aside  as  being  in  viola- 
tion of  §  48  of  the  Stock  Corporation 
Law.  The  evidence  showed  that  the 
defendant  held  corporate  notes  not 
yet  due,  and  the  treasurer  of  the  cor- 
poration sent  for  the  defendant  and 
informed  him  that  the  assets  of  the 
corporation  were  largely  in  excess  of 
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their  liabilities.  An  agreement  was 
entered  into  by  which  the  defendant 
advanced  $600,  surrendered  his  notes, 
and  was  given  demand  notes  for  the 
entire  indebtedness.  On  these  notes 
the  defendant  immediately  obtained 
judgment.  The  court,  in  construing 
and  applying  the  statutory  provision, 
said:  "It  follows,  therefore,  that  if 
what  was  done  was  a  transfer  or  as- 
signment of  the  property  of  the  cor- 
poration, these  judgments  are  void. 
The  doctrine  that  the  assets  of  an  in- 
solvent corporation  are  a  trust  fund 
for  creditors,  and  that  all  should 
share  ratably  therein,  is  not  the  law 
of  this  state.  In  this  state  an  insol- 
vent corporation  may,  if  not  restrained 
by  its  charter  or  by  statute,  apply  its 
assets  to  the  payment  of  its  creditors, 
so  as  to  prefer  some  to  others.  .  .  . 
Equitable  considerations  based  upon 
the  principle  of  equality  among  cred- 
itors in  such  a  case  cannot,  therefore, 
be  invoke^  to  supplement  the  statute 
under  consideration.  The  statute 
must  operate  according  to  its  provi- 
sions when  construed  in  the  light  of 
the  legislative  intent.  The  act  pro- 
hibited is  'any  transfer  or  assignment' 
of  the  corporate  property,  and  to  make 
these  judgements  void  the  acts  of  the 
treasurer  must  be  a  transfer  or  as- 
signment of  the  property.  Creditors 
of  such  corporations  are  not  discour- 
aged by  the  courts  from  obtaining 
such  preferences  as  they  may  by  dili- 
gence; their  right  to  do  so  and  the 
propriety  of  their  doing  so  is  fully 
recognized."  The  judgments  were 
held  to  be  valid. 

In  Milbank  v.  De  Riesthal  (1894)  82 
Hun,  537,  31  N.  Y.  Supp.  522,  it  ap- 
peared that  the  defendant  loaned  a 
corporation,  of  which  the  plaintiff  was 
the  receiver,  a  sum  of  money,  receiv- 
ing therefor  a  promissory  note  pay- 
able on  demand.  Subsequently  pay- 
ment was  demanded  and  refused,  and 
immediately  thereafter  an  action  was 
commenced  to  recover  on  the  note,  to 
which  the  defendant  did  not  interpose 
an  answer,  and  in  due  course  judg- 
ment was  entered  in  favor  of  the 
plaintiff  for  the  amount  due,  with 
costs.  On  the  same  day  the  defendant 
entered  judgment  against  the  corpora- 


tion in  an  action  brought  on  two  prom- 
issory notes,  the  principal  sum  of 
which  aggregated  |8,000.  That  she 
had  advanced  such  sum  to  the  corpo- 
ration, and  taken  its  demand  notes 
therefor,  was  not  disputed.  The  judg- 
ment thus  entered  was  on  an  action 
commenced  by  the  service  of  a  sum- 
mons, of  which  the  corporation  took 
no  notice.  So  far  as  the  record  dis- 
closed, the  (^cers  of  the  corporation 
were  passive.  In  considering  whether 
the  judgments  were  condemned  by  § 
48  (now  §  66)  of  the  Stock  Corpora- 
tion Law,  the  court  said:  "This  cor- 
poration was  insolvent  on  the  1st  day 
•  of  September,  1898,  when  the  judg- 
ments of  these  defendants  against  it 
were  entered.  If  at  about  that  time 
the  corporation  had  transferred  to 
such  creditors  certain  of  its  property 
in  payment  of  thieir  claims,  the  gener- 
al legal  proposition  that,  when  a  pos- 
itive act  is  done,  the  consequences  of 
which  are  known  beforehand,  the 
party  will  be  held  to  have  intended 
those  consequences,  would  undoubted- 
ly support  the  inference  that  the 
transfer  was  for  the  purpose  of  giv- 
ing such  creditor  a  preference  over 
other  creditors.  But  where  the  corpo- 
ration sued  has  no  defense,  affords 
its  creditor  no  assistance,  and  inter- 
poses no  hindrance,  taking  no  action 
whatever  in  the  premises,  can  it  be 
held  that  the  entry  of  the  judgment 
permits  the  inference  that  the  'judg- 
ment suffered'  was  with  the  intent  of 
giving  a  preference  to  such  judgment 
creditor?    We  think  not." 

In  Cummings  v.  American  Gear  & 
Spring  Co.  (1895)  87  Hun,  598,  68  N. 
Y.  S.  R.  653,  34  N.  Y.  Supp.  541,  it 
appeared  that  a  corporation,  being  in- 
solvent, suffered  the  defendant  to  ob- 
tain a  judgment  against  the  company, 
and  it  was  charged  that  the  judgment 
was  recovered  by  the  collusion  of  the 
company  and  its  creditors.  The  com- 
plaint did  not  charge  that  the  judg- 
ment was  fraudulent  or  founded  on  a 
fictitious  indebtedness,  and  evidently 
proceeded  on  the  theory  that  the  cor- 
poration, being  insolvent,  was  pre- 
cluded from  suffering  a  judgment  to 
be  recovered  against  it  by  the  defend- 
ant even  on  a  bona  fide  indebtedness. 
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In  holdintr  the  preferential  judgment 
to  be  valid,  the  court  said:  "It  does 
not  appear  that  the  company  had  any 
defense  to  the  action,  and  Robert 
Keating  [the  defendant]  was  neither 
a  stockholder  nor  a  director  thereof. 
He  was  entitled,  therefore,  to  obtain 
the  judgment,  and  we  do  not  think 
that  the  directors,  by  merely  suffering 
it  to  be  taken,  gave  an  unlawful  pref- 
erence." 

In  Ridgway  v.  Symons  (1896)  4 
App.  Div.  98,  88  N.  Y.  Supp.  895,  it  ap- 
peared that  an  insolvent  corporation 
permitted  process  to  be  served  on  it, 
and,  having  no  defense  to  the  action, 
defaulted.  The  court  held  that  this 
was  not  a  violation  of  the  statute 
forbidding  preferential  transfers,  say- 
ing: "The  corporation  might,  like  an 
insolvent  person,  permit  the  creditors 
to  take  hostile  proceedings  and  allow 
those  to  obtain  a  preference  who  were 
most  vigilant;  this  does  not  constitute 
an  assignment  or  transfer  on  its  part. 
.  .  .  An  insolvent  corporation  is 
not  obliged  to  defend  any  suit  brought 
against  it  for  a  valid  debt  against 
which  there  is  no  valid  legal  defense, 
for  the  sole  purpose  of  defeating  a 
preference,  but  that  it  may  suffer  de- 
fault and  thus  allow  a  preference." 

In  Swan  v.  Stiles  (1904)  94  App. 
Div.  117,  87  N.  Y.  Supp.  1089,  it  ap- 
peared that  a  creditor  of  a  corporation 
was  urging  payment  of  his  claim,  and 
the  corporation,  not  having  sufficient 
ready  money  to  pay  it,  entered  into  an 
agreement  with  the  creditor  and  its 
president,  by  which  the  corporation 
executed  to  the  creditor  its  three 
promissory  notes  indorsed  by  the  pres- 
ident, and  to  secure  the  president  a 
chattel  mortgage  was  executed  to  him. 
Subsequently  the  mortgage  was  fore- 
closed and  the  notes  paid  from  the 
proceeds  thereof.  After  the  corpora- 
tion had  failed  the  receiver  brought 
an  action  to  have  the  mortgage  de- 
clared void.  In  holding  the  transfer 
to  be  valid  the  court  said :  "While  the 
company  did  not  have  ready  money 
enough  to  meet  this  indebtedness  and 
was  assigning  accounts  to  stay  its  en- 
forcement by  action,  it  had  not 
reached  the  extremity  of  refusing  to 
pay.     The  directors,  believing  there 


was  adequate  property  to  pay  the  debts 
of  the  company,  were  striving  to  raise 
the  money  to  arrange  with  its  credi- 
tors and  to  enable  it  to  continue  its 
business.  The  giving  of  the  notes  and 
chattel  mortgage  to  Knowlton  [the 
president]  was  the  fruition  of  their 
plans.  Knowlton  received  no  benefit 
from  the  transaction.  He  was  not  a 
creditor  of  the  company.  He  pledged 
his  own.  credit  to  relieve  the  pressing 
condition  of  its  affairs,  and  took  his 
chances  on  the  security  which  he  re- 
ceived. .  .  .  The  statute  quoted  was 
designed  to  secure  a  fair  distributioir 
of  the  assets  of  a  failing  corporation 
among  its  creditors,  and  to  prevent  a 
preference  of  any  of  them.  It  does 
not,  however,  go  to  the  fanciful  extent 
of  prohibiting  the  directors  from  pay- 
ing or  securing  a  debt  of  the  corpora- 
tion." 

S,  North,  Carolina  statute. 
In  North  Carolina  a  statute  (Code, 
§  685)  provides  as  f ollowd :  "But  any 
conveyance  of  its  property,  whether 
absolutely  or  upon  condition,  in  trust 
or  by  way  of  mortgage  executed  by  a 
corporation,  shall  be  void  and  of  no 
effect  as  to  the  creditors  of  said  cor- 
poration existing  prior  to,  or  at  the 
time  of  the  execution  of  the  said  deed. 
.  .  .  Provided  said  creditors  or  per- 
sons injured  or  their  representatives 
shall  conunence  proceedings  or  actions 
to  enforce  their  claims  against  said 
corporation  within  sixty  days  after 
the  registration  of  said  deed  as  re- 
quired by  law."  In  Merchants  Nat. 
Bank  v.  Newton  Cotton  Mills  (1894) 
115  N.  C.  507,  20  S.  E.  765,  it  appeared 
that  a  corporation,  while  insolvent, 
confessed  judgment  to  different  credi- 
tors to  a  large  amount.  In  an  action 
by  creditors  to  set  aside  the  confessed 
judgments,  the  court  said :  "It  is  pro- 
vided in  §  685  that  corporations  may 
convey  by  deed,  but  that  such  convey- 
ance shall  be  void  as  to  existing 
creditors,  etc.,  provided  proceedings 
to  enforce  such  claims  be  commenced 
within  sixty  days  after  the  registra- 
tion of  said  deed.  The  converse  of 
this  provision  is,  if  no  creditor  or 
party  injured  brings  his  action  with- 
in sixty  days,  his  remedy  fails  and  the 
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conveyance  is  good.  Thus,  a  convey- 
ance by  an  insolvent  corporation,  not 
forbidden  by  the  Statute  of  Frauds,  is 
good  unless  some  creditor  or  party 
injured  objects  within  sixty  days. 
.  .  .  Understood  as  used  and  ap- 
plied in  Hill  V.  Pioneer  Lumber  Co. 
(1893)  113  N.  C.  173,  21  L.R.A.  560, 
37  Am.  St.  Rep.  621,  18  S.  E,  107,  in 
case  of  the  insolvency  of  a  corpora- 
tion, and  as  against  the  fiduciary  in 
charge  of  its  assets,  those  assets  are 
a  trust  fund,  and  the  general  creditors 
are,  at  least,  entitled  to  be  secured  out 
of  the  assets  upon  equal  terms  with 
the  directors,  who  are  also  creditors. 
But  after  diligent  examination  we 
find  that  by  the  laws  of  this  state  cor- 
porations have  never  been  restrained 
from  the  exercise  of  preference  in 
favor  of  creditors,  not  corporators, 
further  than  individual  persons  are, 
subject,  of  coarse,  in  both  instances, 
to  the  controlling  principles  of  the 
Statute  of  Frauds,  that  these  prefer- 
ences must  not  be  made  with  a  pur- 
pose to  defeat,  delay,  or  hinder  other 
creditors  or  parties  in  interest." 

In  Hill  T.  Pioneer  Lumber  Co. 
(1893)  113  N.  C.  173,  21  L.R.A.  560, 
37  Am.  St.  Rep.  621,  18  S.  E.  107,  it 
appeared  that  the  defendant  corpora- 
tion was  composed  of  two  members, 
who  were  its  officers  and  directors. 
The  corporation,  being  insolvent,  held 
a  meeting  of  the  board  of  directors,  at 
which  a  resolution  was  adopted  di- 
recting the  president  to  confess  judg- 
ment to  the  other  member.  The  plain- 
tiff, a  creditor  of  the  corporation, 
contended  that  the  directors  became 
trustees  of  the  corporate  property  for 
the  benefit  of  creditors,  and  could  not 
take  advantage  of  their  knowledge  and 
position  to  gain  an  advantage  over 
the  other  creditors.  In  sustaining  this 
contention,  the  court  said:  "The  law 
is  that  where  a  corporation  is  insol- 
vent, its  capital  is  a  trust  fund  for  the 
payment  of  its  debts.  A  director- 
creditor  upon  a  debt  theretofore  exist- 
ing cannot  take  advantage  of  his  su- 
perior means  of  information  to  secure 
his  debt  as  against  other  creditors." 

So,  in  Pittsburg  Steel  Co.  v.  David- 
son Hardware  Co.  (1918)  175  N.  C. 
450,  95  S.  E.  896,  the  action  was  to 
recover  of  the  defendant  corporation 


the  balance  due  on  a  debt  for  goods 
sold  and  delivered  to  the  defendants 
by  the  plaintiff,  and  to  charge  the  in- 
dividual defendants  with  a  portion  of 
the  claim,  on  the  ground  and  to  the  ex- 
tent that,  being  directors  and  officers 
in  charge  of  the  corporate  defendant's 
business,  they  had  wrongfully  diverted 
its  assets  for  their  own  protection  and 
benefit,  and  to  the  prejudice  of  the 
plaintiff's  legal  rights.  It  appeared 
that  the  individual  defendants  were 
directors  of  the  corporation,  and  ef- 
fected the  sale  of  the  corporate  prop- 
erty, and  the  proceeds  of  the  sale  were 
applied  to  debts  indorsed  by  l^e  di- 
rectors, to  the  exclusion  of  the  plain- 
tiff and  other  creditors.  The  court 
held  that  where  a  corporation  is  insol- 
vent directors  will  not  be  allowed  to 
take  advantage  of  their  position  to 
obtain  a  preference  for  themselves  at 
the  expense  of  the  other  creditors. 

In  Mclver  v.  Young  Hardware  Co. 
(1907)  144  N.  C.  478,  119  Am.  St  Rep. 
970,  67  S.  K  160,  it  appeared  that  the 
directors  of  a  corporation,  finding  that 
the  company  was  not  making  money, 
sold  to  another  corporation  the  entire 
stock  of  goods.  The  directors  received 
as  consideration  stock  of  the  vendee, 
which  they  divided  among  themselves. 
The  court,  in  holding  the  transfer  to 
be  invalid,  said:  "While  there  is  no 
direct  and  express  trust  attached  to 
the  corporate  property  for  the  benefit 
of  its  creditors,  so  that  its  assets  can- 
not be  conveyed  by  it  or  acquired  by 
another  except  they  be  subject,  in  the 
hands  of  the  purchaser,  to  the  bur- 
den of  a  trust  or  lien,  and  therefore 
they  can  properly  be  called  a  trust 
fund  only  'by  way  of  analogy  or  meta- 
phor;' and  while,  as  between  itself 
and  its  creditors,  the  corporation  may 
be  regarded  as  simply  a  debtor,  still, 
as  between  its  creditors  and  its  stock- 
holders, its  assets  are  considered  in 
equity  as  a  fund  for  the  payment  of 
debts,  and  cannot  be  diverted  from 
that  purpose  for  the  benefit  of  the 
latter,  no  matter  what  the  form  of  the 
transaction  may  be  by  which  the 
scheme  of  diversion  is  consummated." 

In  Graham  v.  Carr  (1902)  130  N.  C. 
271,  41  S.  E.  379,  it  appeared  that 
the  director  of  a  corporation,  who  was 


Digitized  by 


Google 


ANNO.— CORPORATIONS— PREFERRING  CREDITORS. 


S77 


the  surety  for  the  payment  of  corpo- 
rate debts,  applied  the  proceeds  de- 
lived  from  a  sale  of  corporate  prop- 
erty to  him,  to  such  debt.  It  was  held 
that  such  sums  could  be  recovered 
from  the  director,  since  the  law  will 
not  allow  the  officers  and  directors  of 
a  corporation  to  take  advantage  of 
tbeir  knowledge  of  the  insolvent  con- 
dition of  the  concern,  and  their  power 
to  use  and  control  the  assets,  to  pay 
their  own  debts.  Or  to  relieve  them 
from  special  liabilities  to  the  injury  of 
other  creditors. 

But  in  Whitlock  v.  Alexander  (1912) 
160  N.  C.  479,  76  S.  E.  483,  it  appeared 
that  a  corporation  was  largely  indebt- 
ed to  a  bank,  which  indebtedness  was 
evidenced  by  demand  notes,  on  which 
the  defendants  were  indorsers.  The 
directors,  with  a  view  of  raising 
money  to  meet  the  present  demands 
on  the  company,  determined  to  issue 
bonds  of  the  corporation  and  secure 
the  same  by  mortgage  on  its  assets, 
and  the  bank  becoming  insistent  on 
payment  or  further  security  for  its 
claims,  under  an  arrangement  with 
the  managing  officers  of  the  company, 
the  defendants  agreed  to  buy  $15,000 
of  these  bonds,  the  proceeds  to  be  ap- 
plied to  the  pas^ment  of  the  demand 
notes  of  the  bank  on  which  the  defend- 
ant directors  were  indorsers.  Pursu- 
ant to  this  arrangement,  $16,000  of 
bonds,  secured  by  a  mortgage  on  the 
company's  assets,  were  issued  and  sold 
to  the  defendants,  who  made  their 
note  to  the  bank  for  |15,000,  deposit- 
ing the  bonds  as  collateral,  and  with 
the  money  so  obtained  the  demand 
notes,  on  which  the  defendants  were 
indorsers,  were  taken  up  and  satisfied. 
Upon  this  state  of  facts,  it  was  held 
that  as  the  amount  of  the  bonds  was 
procured  and  advanced  by  the  direc- 
tors for  the  express  and  only  purpose 
of  taking  up  the  notes,  it  never  be- 
came part  of  the  general  assets  of  the 
corporation,  and  therefore  that  the 
directors  could  not  be  held  personal- 
ly liable  therefor;  but  that,  in  accord- 
ance with  the  principle  that  in  case 
of  insolvency  the  officers  of  a  corpora- 
tion shall  not  be  allowed  to  secure  a 
preference  over  other  creditors,  they 
must  surrender  the  advantage  given 


them  by  the  mortgage  securing  the 
bonds,  and  rank  as  general  creditors. 
The  court  said:  "The  only  change 
wrought  by  this  transaction  in  de- 
fendants' position  is  that  whereas  be- 
fore they  were  indorsers  of  the 
company's  notes  and  on  payment 
thereof  would  have  become  general 
creditors,  they  are  now,  as  holders  of 
these  bonds,  creditors  to  the  same 
amount,  secured  by  a  mortgage  on  the 
company's  property.  There  is  nothing 
whatever  to  indicate  bad  faith  on  the 
part  of  the  defendants.  Not  a  dollar 
of  the  company's  general  assets  has 
been  withdrawn  or  appropriated  by 
them.  They  stand  just  as  they  would 
have  done,  except  for  the  mortgage  re- 
ferred to,  giving  them  a  lien  on  the 
corporation  assets.  Under  the  princi- 
ple heretofore  stated,  this  advantage 
must  be  surrendered,  and,  in  our  opin- 
ion, on  the  facts  established,  this  is 
the  extent  of  the  relief  to  which  plain- 
tiffs are  entitled." 

0.  EnglUh  ttatute. 

An  English  statute  (clause  164  of 
the  Companies  Act)  provides  as  fol- 
lows: "Any  such  conveyance,  mort- 
gage, delivery  of  goods,  payment,  exe- 
cution, or  other  act  relating  to  prop- 
erty as  would,  if  made  or  done  by  or 
against  any  individual  trader,  be 
deemed  in  the  event  of  his  bankruptcy 
to  have  been  made  or  done  by  way  of 
undue  or  fraudulent  preference  of 
the  creditors  of  such  trader,  shall,  if 
made  or  done  by  or  against  any  com- 
pany, be  deemed,  in  the  event  of  such 
company  being  wound  up  under  this 
act,  to  have  been  made  or  done  by 
way  of  undue  or  fraudulent  preference 
of  the  creditors  of  such  company." 

In  Gaslight  Improv.  Co.  v.  Terrell 
(1870)  L.  R.  10  Eq.  168,  39  L.  J.  Ch, 
N.  S.  725,  23  L.  T.  N.  S.  386,  it  ap- 
peared that  a  creditor  of  a  corpora- 
tion obtained  judgment,  and,  under 
an  agreement  with  the  company,  post- 
poned the  issuance  of  the  execution. 
In  the  meantime  a  conveyance  was 
made  to  a  trustee,  of  all  the  corporate 
property,  and  by  this  trust  deed  the 
directors  were  secured  in  the  amount 
of  their  indebtedness  due  from  the 
company.  The  court  held  that,  the  cor- 
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poration  being  insolvent,  the  clause 
164  of  the  Companies  Act  applied, 
and  the  transfer  was  invalid. 

In  the  case  of  Re  Land  Development 
Asso.  (1888)  L.  R.  39  Ch.  Div.  259,  57 
L.  J.  Ch.  N.  S.  977,  59  L.  T.  N.  S.  449, 
36  Week.  Rep.  818,  1  Megone,  69,  it 
appeared  that  by  the  articles  of  asso- 
ciation of  a  corporation  the  directors 
were  empowered  to  receive  from  any 
member  all  or  any  part  of  the  moneys 
due  on  his  shares.  A  shareholder 
took  an  assignment  from  a  creditor 
of  the  company  of  a  debt  of  the  com- 
pany,, and  requested  the  directors  to 
apply  the  indebtedness  in  paying  in 
full  his  shares.  The  court  held  that 
the  transaction  was  invalid  as  a 
fraudulent  preference  over  other  cred- 
itors of  the  company  within  clause 
164  of  the  Companies  Act. 

In  the  case  of  Re  Jackson  [1906]  2 
Ch.  467,  75  L.  J.  Ch.  N.  S.  697,  95  L. 
T.  N.  S.  292,  13  Manson,  306,  22  Times 
L.  R.  708,  it  appeared  that  a  corpora- 
tion, being  financially  embarrassed, 
obtained  a  loan  from  a  bank,  and  to 
secure  the  same  a  director  of  the  cor- 
poration deposited  collateral  security 
belonging  to  him  personally.  Subse- 
quently the  director  demanded  secu- 
rity, and  a  debenture  which  created  a 
floating  charge  on  all  the  company's 
property  was  accordingly  given  to  him 
for  the  amount  of  the  loan.  Within 
a  month  after  the  creation  of  the 
debenture  a  resolution  was  passed 
for  the  voluntary  winding  up  of  the 
company.  The  court  held  that  the 
debenture  was  a  fraudulent  preference 
and  was  therefore  invalid. 

In  the  case  of  Re  Washington 
Diamond  Min.  Co.  [1893]  3  Ch.  95,  it 
appeared  that  '  a  director,  holding 
shares  not  fully  paid  up,  gave  to  the 
company  the  amount  remaining  un- 
paid on  his  shares,  and  received  at 
the  same  time  from  the  company  a  like 
amount  on  account  of  his  fees,  signed 
by  himself  and  another  director. 
Shortly  thereafter  winding-up  pro- 
ceedings were  started,  and  an  action 
was  brought  to  recover  the  amount 
paid  to  the  creditor  on  the  ground  that 
it  was  a  fraudulent  preference.  In 
holding  the  transfer  to  be  preferential 
the  court  said :    "It  is  denied  that  this 


was  a  fraudulent  preference,  because 
it  is  said  the  company  was  solvent,  or 
at  all  events  the  directors  had  good 
reason  to  believe  that  it  was,  and  that 
this  was  not  done  in  contemplation  of 
any  danger  of  a  winding-up  order.  It 
is  extremely  difficult  to  imagine  why 
it  was  done  at  all  if  the  intention  was 
not  to  secure  an  advantage  which 
those  directors  would  not  have  in  the 
case  of  a  winding  up.  In  that  event 
they  must  have  paid  up  their  shares 
in  full,  and  have  proved  their  debts, 
and  taken  only  a  dividend  upon  them. 
The  transaction  was  not  strictly  a  set- 
off. The  money  paid  on  the  shares  ac- 
tually went  to  the  bank  account  of 
the  company.  It  became  part  of  the 
company's  assets,  divisible  in  the 
event  of  a  winding  up  among  all  the 
creditors  pro  rata.  .  .  .  It  is  im- 
possible, therefore,  to  doubt  that  the 
transaction  impeached  was  in  con- 
templation of  a  possible  and  even 
probable  winding  up,  and  was  intend- 
ed to  obtain  an  advantage  of  which 
the  winding  up  would  deprive  these 
directors." 

Where  the  directors  of  an  insolvent 
corporation  preferred,  by  payment  in 
full,  certain  debts  of  the  smaller  credi- 
tors, to  the  exclusion  of  the  other 
creditors,  it  was  held  to  be  a  fraudu- 
lent preference,  and  a  recovery  could 
be  had  of  the  amounts  so  paid.  Re  W. 
Blackburn  &  Co.  [1899]  2  Ch.  725,  68 
L.  J.  Ch.  N.  S.  764,  81  L.  T.  N.  S.  520, 
7  Manson,  47,  48  We,ek.  Rep.  186. 

10.  Canadian  statutes. 

In  Canada  several  acts  prohibiting 
preference  of  creditors  by  an  insolvent 
corporation  have  been  construed. 

In  Long  v.  Hancock  (1885)  12  Can. 
S.  C.  632,  it  appeared  that  a  company, 
being  indebted  to  the  plaintiffs  in  a 
large  amount,  entered  into  an  agree- 
ment with  them  whereby  they  were 
to  advance  a  sum  of  money  to  be  se- 
cured by  a  chattel  mortgage,  and  the 
company  would  thereupon  return  the 
money,  thereby  having  secured  the 
first  loan.  This  agrreement  was  car- 
ried out,  the  company  believing  that 
by  giving  the  mortgage,  and  being  re- 
lieved from  the  present  payment  of 
the  plaintiffs'  debt,  they  would  be  able 
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to  carry  on  their  business  and  avoid 
failure.  The  company  failed,  however, 
and  an  action  was  brought  to  fore- 
close the  mortgage.  In  holding  the 
transfer  to  be  valid,  the  court  said: 
"What  were  the  manager,  president, 
and  shareholders  to  gain  by  benefiting 
the  plaintiffs  and  defrauding  the  other 
creditors?  Before  attributing  such 
conduct  to  anyone  we  should  expect  to 
find  a  motive,  but  I  can  discover  none 
in  this  case  unless  it  be  that  to  which 
I  am  disposed  to  attribute  the  conduct 
of  the  parties, — a  desire  to  perpetuate 
the  company, — to  'pull  her  through,'  as 
it  is  expressed, — and  so  pay  everybody. 
That  with  an  extension  of  time  from 
the  principal  creditor  this  might  be 
done,  but  without  such  extension  an 
attempt  to  carry  it  on  would  be  hope- 
less, all  parties  own.  They  acted  in 
good  faith,  and  I  cannot  say  that  it 
has  been  made  out,  beyond  all  reason- 
able doubt,  that  a  fraud  upon  the  cred- 
itors and  upon  the  act  has  been  made 
out."  It  was  also  held  that  the  mort- 
gage was  not  void  under  the  Revised 
Statutes  of  Ontario  (chap.  118,  §  2), 
which  provided  that,  to  be  void,  the 
instrument  must  have  been  executed 
by  the  company  when  in  insolvent  cir- 
cumstances and  with  intent  to  give 
preference  among  creditors. 

In  Kirby  v.  Rathbun  Co.  (1900)  32 
Ont.  Rep.  9,  an  action  to  set  aside  a 
mortgage  of  lands  made  by  the  plain- 
tiff company  before  liquidation  to  the 
defendants,  it  appeared  that  the  mort- 
gage in  question  was  given  on  demand 
of  the  mortgagees,  the  object  of  the 
company  in  giving  it  being  to  avoid 
the  issue  of  a  writ  of  sunmions  and  to 
gain  time,  in  hope  that,  with  an  exten- 
sion of  time,  the  plaintiff  company 
might  be  able  to  continue  its  business 
and  avoid  insolvency.  A  statute 
(Winding-up  Act,  Can.  Rev.  Stat.  chap. 
129,  §  69)  provided  as  follows:  "A 
contract  or  conveyance  for  considera- 
tion, respecting  either  real  or  person- 
al property,  by  which  creditors  are  in- 
jured or  obstructed,  made  by  a 
company  unable  to  meet  its  engage- 
ments with  a  person  ignorant  of  such 
inability,  whether  such  person  is  its 
creditor  or  not,  and  before  such  in- 
ability has  become  public  and  noto- 


rious, but  within  thirty  days  next  be- 
fore the  commencement  of  the  winding 
up  of  the  business  of  such  company 
under  this  act,  or  at  any  time  after- 
wards, is  voidable,  and  may  be  set 
aside  by  any  court  of  competent  juris- 
diction, upon  such  terms  as  to  the 
protection  of  such  person  from  actual 
loss  or  liability  by  reason  of  such  con- 
tract, as  the  court  orders."  The  court 
held  that,  under  these  provisions,  the 
mortgage  was  invalid. 

In  Trusts  &  G.  Co.  v.  Munro  (1909) 
19  Ont.  L.  Rep.  480,  it  appeared  that 
the  managing  director  of  a  corpora- 
tion deposited  trust  moneys  to  the 
credit  of  the  company  in  order  to 
strengthen  its  financial  condition. 
The  company  became  involved,  and, 
after  notice  of  the  presentation  of  a 
petition  for  winding  up  had  been 
served,  made  the  payment  impeached, 
in  amount  equal  to  the  trust  funds 
and  interest,  to  the  managing  director 
and  trustee.  The  payment  was  made 
out  of  the  assets  of  the  company  col- 
lected in  the  course  of  its  business. 
The  statute  (Winding-up  Act,  §  99) 
provided  that  every  payment  made 
within  thirty  days  next  before  the 
commencement  of  the  winding  up  by 
a  company  unable  to  meet  its  engage- 
ments in  full,  to  a  person  knowing 
such  inability,  sho^ild  be  void,  and  the 
amount  paid  might  be  recovered.  The 
court  held  that  the  preferential  pay- 
ments were  invalid  and  recovery  could 
be  had  by  the  plaintiff. 

In  Adams  v.  Bank  of  Montreal 
(1901)  8  B.  C.  337,  affirmed  in  (1900) 
32  Can.  S.  C.  719,  it  appeared  that  the 
defendant  bank  had  advanced  various 
sum^  of  money  to  a  corporation,  and 
to  secure  these  loans  the  company  ex- 
ecuted a  mortgage  on  its  property.  It 
was  held  that  the  instrument  was  not 
void  under  the  Fraudulent  Preference 
of  Creditors  Act  (B.  C.  Rev.  Stat.  1897, 
chap.  87,  §  3),  which  provided  as  fol- 
lows: "In  case  any  person  being  at 
the  time  in  insolvent  circumstances, 
or  unable  to  pay  his  debts  in  full, 
makes  any  transfer  with  intent  to  de- 
feat or  delay  the  creditors  of  such 
person,  or  with  intent  to  give  one  or 
more  of  the  creditors  of  such  person 
a  preference  over  his  other  creditors, 
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such  deed  shall  be  void  as  against  the 
creditors  of  such  person." 

///.  :Preterenee  hy  tolvent  corporation. 
The  few  cases  passing  on  the  ques- 
tion are  in  accord  in  holding  that  a 
solvent  corporation  may  prefer  one 
creditor  over  another,  so  that  a  pref- 
erential transfer  made  while  solvent 
is  not  open  to  attack  in  case  the  cor- 
poration subsequently  becomes  insol- 
vent. Allis  V.  Jones  (1891)  45  Fed. 
148;  National  Bank  v.  Allen  (1898)  SS 
C.  C.  A,  169,  61  U.  S.  App.  102,  90  Fed. 
546;  Breed  v.  Glasgow  Invest.  Co. 
(1895)  71  Fed.  903;  Richards  v.  Hali- 
day    (1899)    92  Fed.  798.     See   also 


Brooks  V.  Skookum  Mfg.  Co.  (1894)  9 
Wash.  80,  37  Fac.  284. 

It  is  likewise  held  that  a  corporation, 
while  solvent,  is  not  prevented  from 
preferring  a  creditor  by  the  fact  that 
he  is  a  director  of  the  corporation. 
Wyman  v.  Bowman  (1904)  62  C.  C.  A. 
189, 127  Fed.  267;  Blake  v.  Ray  (1901) 
110  Ky.  706,  62  S.  W.  631 ;  Holt  v.  Ben- 
nett (1888)  146  Mass.  437,  16  N.  E.  6; 
Neal's  Appeal  (1889)  129  Pa.  64,  IS 
Atl.  564.  See  also  Mechanics'  Bldg. 
&  Sav.  Asso's  Estate  (1902)  202  Pa. 
689,  62  Atl.  68;  Hinz  v.  Van  Dusen 
(1897)  95  Wis.  508,  70  N.  W.  667. 

£!•  C*  B* 


CORNELIA  A.  RIDDLE,  Appt, 

V. 

LODI  TELEPHONE  COMPANY,  Respt 

Wisconsin  Supreme  Court— Ifovember  IB,  1021, 
(—  Wis.  — ,  185  N.  W.  182.) 

Damages  —  difference  in  value  before  and  after  construction  of  line. 

1.  The  measure  of  damages  for  the  conatruction  of  a  telephone  line 
upon  a  public  highway  is  the  difference  in  the  value  of  the  fee  with  and 
without  the  line. 

iSee  note  on,  this  question  beginning  on  page  388.] 

—  right  of  way  for  telephone  line  —     phone  line  along  a  public  highway. 


accessibility  of  line. 

2.  The  accessibility  of  a  telephone 
line  constructed  in  a  public  highway 
to  abutting  property  cannot  be  con- 
sidered in  assessing  the  damages  for 
the  compensation  of  the  right  of  way 
for  the  line. 
—  possibility  of  additional  burden. 

8.  Upon  the  question  of  damages  to 
be  awarded  for  construction  of  a  fele- 


the  fact  may  be  considered  that  the 
line  may  be  made  to  carry  the  wires 
of  other  companies. 
—  allowance  for  trespass. 

4.  Damages  cannot  be  allowed  in  a 
proceeding  to  condemn  a  right  of  way 
for  a  telephone  line,  for  trespass  com- 
mitted by  maintenance  of  the  line  be- 
tween the  time  of  its  construction  and 
the  time  the  damages  were  fixed. 


Appeal  by  a  property  owner  from  a  judgment  of  the  Circuit  Court  for 
Columbia  County  (Fowler,  J.)  in  her  favor  for  less  than  she  demanded, 
upon  appeal  by  her  from  an  award  of  commissioners  in  a  condemnation 
proceeding  by  a  telephone  company  to  secure  a  right  of  way.    Reversed. 


Statement  by  Rosenberry,  J.: 
Condemnation.  The  defendant 
company  instituted  condemnation 
proceedings  for  the  purpose  of  ac- 
quiring the  right  to  erect  and  main- 
tain a  telephone  line  in  front  of  the 


farm  premises  owned  by  the  plain- 
tiff. The  commissioners  awarded  6 
cents  damages,  from  which  the 
plaintiff  appealed  to  the  circuit 
court  of  Columbia  county.  There 
was  a  trial,  the  question  of  damages 


Digitized  by 


Google 


RIDDLE  V.  LODI  TELEPHONE  GO. 

(—  wu.  — ,  las  N.  w.  ist.) 


381 


was  submitted  to  the  jury,  and  the 
jury  awarded  $50  damages,  for 
which  judgment  was  entered ;  from 
which  the  plaintiff  appeals. 

Messrs.  Grotophorst  &  Quale,  for  ap- 
pellant : 

The  court  was  clearly  in  error  as  to 
the  rule  of  law  on  benefits  as  an  ofiFset 
to  damages  in  a  proceeding  of  this 
kind. 

Washburn  v.  Milwaukee  &  L.  W.  R. 
Co.  59  Wis.  364,  18  N.  W.  328;  Gosa  v. 
Milwaukee  Light,  Heat  &  Traction  Co. 
134  Wis.  369,  15  L.R.A.(N.S.)  531,  114 
N.  W.  815;  Robbins  v.  Milwaukee  &  H, 
R.  Co.  6  Wis.  636;  Milwaukee  &  M. 
R.  Co.  V.  Eble,  3  Pinney  (Wis.)  334. 

The  right  of  way  acquired  is  im- 
pressed with  the  burden  of  a  use  not 
only  for  telephone  poles  and  wires, 
but  also  for  electric  power  wires. 

Pierce  v.  Chicago  &  M.  Electric  R. 
Co.  137  Wis.  550,  119  N.  W.  297. 

Evidence  relating  to  past  damage  of 
trees  by  trimming  and  cutting  along 
the  right  of  way  in  question  was  ad- 
missible. 

Hurlbut  V.  Union  Teleph.  Co.  168 
Wis.  125,  169  N.  W.  808;  Krueger  v. 
Wisconsin  Teleph.  Co.  106  Wis.  96,  50 
L.R.A.  298,  81  N.  W.  1041;  Childs  v. 
Newport,  70  Vt.  62,  39  Atl.  627;  Hutch- 
inson V.  Chicago  &  N.  W.  R.  Co.  41 
Wis.  541 ;  Pierce  t.  Chicago  &  M.  Elec- 
tric R.  Go.  supra. 

Messrs.  J.  L.  Mahoney  and  H.  E.  An- 
drews, for  respondent: 

Only  nominal  amounts  should  be 
awarded  for  necessary  easements 
along  country  highways. 

Jones,  Teleg.  &  Teleph.  Cos.  180; 
Eels  V.  American  Teleph.  &  Teleg. 
Co.  143  N.  Y,  133,  25  L.R.A.  640,  38  N. 
E.  202;  Rugg  v.  Commercial  U.  Teleg. 
Co.  66  Vt.  208,  28  Atl.  1036. 

Possible  future  damages,  which  rest 
entirely  in  conjecture,  and  may  never 
be  imposed,  cannot  be  made  the  basis 
for  an  award. 

Murdock  v.  Beloit,  D.  L.  &  J.  R.  Co. 
147  Wis.  100,  132  N.  W.  979;  Krueger 
▼.  Wisconsin  Teleph.  Co.  106  Wis.  96, 
60  L.R.A,  298,  81  N.  W.  1041 ;  Younkin 
V.  Milwaukee  Light,  Heat  &  Traction 
Co.  120  Wis.  477,  98  N.  W.  215. 

The  rule  for  assessment  on  con- 
demnation proceedings  is  not  the  dif- 
ference in  market  value  before  and 
after  the  taking. 

Childs  V,  Newport,  70  Vt.  62,  39  Atl. 
627;  Wyant  v.  Central  Teleph.  Co.  123 
Mich.  51,  47  L.R.A.  497,  81  Am.  St. 
Rep.  155,  81  N.  W.  928. 


Rosenberry,  J.,  delivered  the  opin- 
ion of  the  court: 

By  objections  to  the  admission  of 
evidence  and  exceptions  thereto,  by 
requests  for  instructions,  and  by  ex- 
ceptions to  the  instructions  given, 
the  appellant  raises  three  questions : 

First  What  is  the  correct  rule  as 
to  the  measure  of  damages,  where 
a  telephone  company  condemns  the 
right  to  .erect  and  maintain  its  lines 
on  a  public  highway  adjacent  to  a 
farm? 

Second.  Upon  the  trial  of  the  is- 
sue as  to  damages,  may  the  owner 
show  the  full  extent  of  the  use  to 
which  the  condemned  premises  may 
be  put? 

Third.  In  an  action  or  in  a  pro- 
ceeding for  condemnation,  may  the 
owner  recover,  as  part  of  the  dam- 
ages, injuries  resulting  from  prior 
trespass? 

In  ruling  upon  the  admission  of 
certain  evidence  as  to  whether  or 
not  the  witness  should  take  into  ac- 
count the  accessibility  of  the  prem- 
ises of  the  plaintiff  to  the  tdephone 
line,  the  court  said:  "It  is  proper 
for  the  jury  to  consider  the  pres- 
ence of  the  telephone  line  and  tihe 
accessibility  that  it  furnishes  for 
ordinary  public  use;  but  no  special 
use,  of  course,  to  the  plaintiff,  is  in- 
volved in  the  case  at  all." 

In  instructing  the  jury  the  court 
said :  "Remember  that  the  measure 
of  damages  is,  as  I  stated  to  you, 
the  difference  between  the  market 
value  or  selling  value  of  the  two 
parcels  of  land  upon  July  last  with 
the  telephone  line  upon  it,  and  With- 
out such  telephone  line,  and  the 
rights  incident  to  the  maintenance 
of  the  line."  , 

It  is  the  contention  of  the  plain- 
tiff that  this  is  contrary  to  the  rule 
laid  down  in  Washburn  v,  Mil- 
waukee &  L.  W.  R.  Co.  59  Wis.  364, 
18  N.  W.  328,  and  subsequent  cases. 
In  that  case  the  court  said:  "The 
location  of  a  depot  at  a  given  point 
.  is  a  general  public  benefit,  although, 
as  in  the  case  of  any  general  benefit 
created  by  public  improvements, 
one  citizen  may  be  more  directly 
and  largely  benefited  fiian  another. 
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.  .  .  That  statute  [Stat.  1878,  § 
1848]  provides  only  for  the  allow- 
ance of  special  benefits  in  such 
cases,  and  such  is  not  the  character 
of  the  benefit  under  consideration. 
It  would  seem  that  a  benefit  which 
may  thus  be  allowed  is  one  which 
enhances  the  value  of  the  land  af- 
fected by  it,  by  improving  its  phys- 
ical condition  and  adaptability  for 
use;  such  as  by  reclaiming  waste 
land,  by  draining  or  flowing  a 
marsh,  by  aiding  in  the  development 
of  a  water  power,  by  dispensing 
with  the  necessity  of  maintaining 
fences,  or  by  opening  a  mine  or 
quarry,  and  the  like.  We  are  un- 
able to  conceive  of  any  other  kind 
of  benefits  which  are  not  general 
benefits  as  well,  and  hence  outside 
the  statute." 

The  language  of  §  1848,  Rev. 
Stat.  1878,  is  substantially  the  same 
as  the  language  of  §  32.10,  Wis. 
Stat.  1919,  applicable  to  the  pro- 
ceedings in  this  case.  The  statute 
says:  "They  [the  commissioners] 
shall  not  make  any  deduction  be- 
cause of  any  benefit  which  the  par- 
ties may  derive  from  the  constiruc- 
tion  of  the  improvement  for  which 
the  property  is  taken,  but  special 
benefits  to  lands  adjoining  the  lands 
so  taken  may  be  allowed  in  deduc- 
tion of  any  damages  sustained  by 
the  owner  to  such  adjoining  land." 

Manifestly,  in  the  present  case, 
the  land  of  the  plaintiff  upon  which 
the  telephone  line  is  situated  is  no 
more  accessible  to  the  telephone 
line  than  the  land 
S^'SrVTi^ttvX  on  the  opposite  side 
pbone  line-  of  the  highway, 
«ece...wiftr  «f     ^ijjgi^    sustains    no 

burden  by  reason  of 
the  erection  of  the  telephone  line. 
Accessibility  to  the  line  is  a  general 
public  benefit,  which  accrues  to  the 
owner  of  all  property  served  by  the 
telephone  system,  and  is  not  a  spe- 
cial benefit  to  the  lands  of  the  plain- 
tiff in  the  sense  in  which  that  term 
is  used  in  §  32.10.  This  is  the  con- 
struction placed  upon  the  statute  in 
Washburn  v.  Milwaukee  &  L.  W.  R, 
Co-  supra,  and  subsequent  cases; 
Gaaa  V.  Milwaukee  Light,  Heat  & 


Traction  Co.  134  Wis.  369,  15 
L.R.A.(N.S.)  531,  114  N.  W.  815; 
Pierce  v.  Chicago  &  M.  Electric  R. 
Co.  137  Wis.  550,  119  N.  W.  297. 

In  many  jurisdictions  holding 
that  a  telegraph  or  telephone  line  in 
a  highway  is  an  added  burden  on 
the  fee,  the  rule  is  that  the  damages 
recoverable  are  nominal,  unless  spe- 
cial and  unusual  damages  are 
proved.  Note  in  8  A.L.R.  1310. 
Our  statute,  however,  makes  no  dis- 
tinction between  a  taking  by  a  tele- 
phone company  and  a  taking  by  any 
other  appropriator,  and  the  rule  of 
damages  is  that  established  by  the 
provisions  of  §  32.10.  The  plaintiff 
was,  therefore,  entitled  to  an  in- 
struction that  the  measure  of  dam- 
ages was  the  difference  between  the 
value  of  the  prem- 
ises as  they  were  ;;fi'"/be"o« '.d 
without    the     tele-  i""  *,"S'«I'"'" 

.  .,  1    .1        tlon  of  line. 

phone  Ime,  and  the 
value  of  the  premises  after  the  tele- 
■  phone  line  was  erected,  and  that  in 
ascertaining  such  difference  the 
fact  that  iJae  premises  were  acces- 
sible to  the  telephone  line  should  not 
be  considered.  Such  benefit  as  the 
plaintiff  received  in  that  respect 
was  in  the  nature  of  a  general  pub- 
lic benefit,  and  not  a  special  benefit 
within  the  meaning  of  §  32.10. 

Second,  Upon  the  trial  the  plain- 
tiff sought  to  show  that,  under  the 
law  as  it  now  stands,  the  defendant 
might,  by  order  of  the  railroad  com- 
mission, be  required  to  permit  the 
stringing  of  wires  of  other  com- 
panies upon  its  poles.  Evidence  of 
this  kind  was  excluded.  The  plain- 
tiff is  entitled,  in  a  proceeding  of 
this    character,    to  _po„ibiiitT  of 

show  the  full  use  to    adaitlonal  bnr- 

which  the  con-  **"' 
demned  property  may  be  put  by  the 
appropriator.  Pierce  v.  Chicago  & 
M.  Electric  R.  Co.  supra.  In  pass- 
ing upon  this'  element  of  damages, 
the  jury,  however,  should  be  cau- 
tioned not  to  consider  mere  remote, 
speculative,  and  improbable  uses, 
but  to  confine  their  consideration  to 
the  facts  as  actually  shown  by  the 
evidence. 
Third.  The     plaintiff    complains 
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because  the  court,  refused  to  permit 
her  to  prove  as  a  part  of  her  dam- 
ages the  injuries  she  sustained  by 
reason  of  ia  prior  trespass  upon  the 
premises.  It  is  a  fundamental  prin- 
ciple that  the  market  value  of  prop- 
erty taken  for  a  public  use  shall  be 
ascertained  as  of  the  time  of  the 
taking.  Our  statute  provides  that 
the  commissioners  shall  determine 
the  "damages  sustained  by  the  tak- 
ing." Where  there  has  been  no  oc- 
cupation of  the  premises,  this  time 
is  ordinarily  that  of  the  award  of 
damages.  Where,  however,  there  is 
an  entry  upon  the  property  by  the 
consent  of  the  owner,  express  or  im- 
plied, so  that  the  appropriator  is  in 
lawful  possession,  the  time  as  of 
which  the  damages  shall  be  ascer- 
tained is  the  time  when  the  prem- 
ises were  taken.    In  this  case  it  ap- 
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pears  that  the  defendant  company 
had  been  in  lawful  possession  of  the 
premises  for  a  considerable  time. 
On  and  after  the  date  when  the  ap- 
propriator is  rightfully  upon  the 
premises,  whether  by  consent  of  the 
o¥mer  or  in  accordance  with  the 
terms  of  the  particular  statute  un- 
der which  the  proceeding  is  had,  he 
is  no  longer  a  tres- 
passer, and  there-  J^Vp^""'  '"' 
fore  damages  for 
trespass  cannot  be  allowed,  as  the 
trial  court  held.  Aspinwall  v,  Chi- 
cago &  N.  W.  R.  Co.  41  Wis.  474; 
Kennedy  v.  Milwaukee  &  St.  P.  R. 
Co.  22  Wis.  581 ;  West  v.  Milwaukee, 
L.  S.  &  W.  R.  Co.  56  Wis.  318,  14 
N.  W.  292.  See  also  cases  cited  20 
C.  J.  829. 

Judgment  reversed,  and  cause  re- 
manded for  a  new  trial. 


ANNOTATION. 

Right  to  and  mearare  of  compensation  to  owner  of  fee  whoi  tdegraph  or 
telephone  line  is  erected  along  railroad  right  of  way  or  highway. 


The  earlier  cases  discussing  the 
compensation  due  to  an  owner  of  the 
fee  when  a  telegraph  or  telephone  line 
is  erected  along  a  railroad  right  of 
way,  or  a  highway,  are  collected  and 
reviewed  in  the  annotation  to  Query  v. 
Postal  Teleg.-Gable  Go.  8  A.L.R.  1290. 
The  reported  case  (Ruh)LE  v.  Lodi 
Teleph.  Co.  ante,  380)  is  in  accord 
with  the  majority  view,  as  stated  in 
that  annotation,  that  a  telephone  or 
telegraph  line  is  an  added  burden  on 
a  rural  highway.  The  Wisconsin  su- 
preme court,  however,  refuses  to  fol- 
low the  prevailing  rule  that  the  dam- 
ages of  the  owner  of  the  fee  are 
nominal,  unless  special  and  unusual 
damages  are  proved,  and  holds  that 


he  is  entitled  to  the  difference  be- 
tween the  value  of  the  premises  before 
the  telephone  line  was  constructed, 
and  their  value  after  the  construction 
of  the  line,  without  considering  the 
benefit  of  accessibility  to  the  tele- 
phone line,  which  the  owner  shares 
with  residents  of  the  neighborhood 
generally.  The  decision  appears  to 
be  based  on  the  ground  that  the  statute 
under  which  the  land  was  condemned 
makes  no  distinction  between  a  taking 
of  land  by  a  telephone  company  and  a 
taking  by  any  other  appropriator. 
A  search  has  failed  to  disclose  any 
other  case  in  point,  which  has  been 
decided  since  the  preparation  of  the 
earlier  annotation.  W.  S.  R. 
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E.  H.  NORTON,  Appt, 

V. 

MRS.  L.  F.  HALL  et  aL 


E.  H.  NORTON,  for  Use  and  Benefit  of  E.  H.  NORTON,  Jr.,  Appt. 

V. 

SAME. 

Arkansat  Supreme  Court— July  4,  1921, 
(149  Ark.  428,  282  S.  W.  934.) 

AatomobUe  —  liability  of  owner  for  negligence  of  member  of  family. 

The  mere  fact  that  a  woman  furnishes  an  automobile  for  the  use  of  her 
family  does  not  render  her  liable  for  injuries  done  by  the  negligent  use 
of  the  car  by  her  adult  son,  or  his  wife,  in  using  it  for  purposes  of  their 
own,  although  they  are  members  pf  her  family. 

[See  note  on  this  question  beginning  on  page  387.] 

(Smith,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Lawrence 
County  (Coleman,  J.)  sustaining  a  demurrer  to  the  complaints  in  con- 
solidated actions,  brought  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendants'  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.   E.   Beloate  and  J.  E.     D.  260,  170  N.  W.  663;  Plasch  t.  Pass, 


Anderson,  for  appellant : 

The  owner  of  an  automobile,  pur- 
chased and  maintained  for  the  pleas- 
ure and  entertainment  of  his  or  her 
family,  is  charged  with  liability  for 
injuries  inflicted  by  the  machine  while 
members  of  the  family  are  using  it  for 
such  purposes. 

King  V.  Smythe,  140  Tenn.  217, 
1..R.A.1918F,  293,  204  S.  W.  296;  John- 
son V.  Evans,  141  Minn.  356,  2  A.L.R. 
891.  170  N.  W.  220;  Blackmore's  Bab- 
bitt, Motor  Vehicles,  2d  ed.  §  903; 
Winn  V.  Haliday,  109  Miss.  691,  69  So. 
685;  Denison  v.  McNorton,  142  C.  C.  A. 
631,  228  Fed.  401;  Lemke  v.  Ady,  — 
Iowa,  — ,  159  N.  W.  1011;  Dircks  v. 
Tonne,  183  Iowa,  403,  167  N.  W.  103; 
Gollinson  v.  Cutter,  —  Iowa,  — ,  170  N. 
W.  421;  Uphoflf  v.  McCormick,  139 
Minn.  392,  166  N.  W.  788;  Missell  v. 
Hayes,  86  N.  J.  L.  348,  91  Atl.  322; 
Boes  v.  Howell,  24  N.  M.  142,  L.R.A. 
1918F,  288,  173  Pac.  966;  McNeaF  v. 
McKain,  33  Okla.  449,  41  L.R.A.(N.S.) 
775,  126  Pac.  742;  Jaeger  v.  Salentine, 
171  Wis.  632,  177  N.  W.  886;  Ulman  v. 
Linderman,  —  N.  D.  — ,  10  A.L.R.  1440, 
176  N.  W.  25;  Vannett  v.  Cole,  41  N. 


144  Minn.  44,  10  A.L.R.  1446,  174  N. 
W.  438. 

Messrs.  Smith  &  Gibson,  for  appel- 
lees: 

The  law  imposes  no  liability  on  the 
one  existing  fact  of  ownership  of  a 
car  or  other  instrumentality  of  dam- 
age, where  the  relation  of  master  and 
servant,  or  of  agency,  does  not  at  the 
ti);ne  exist  between  the  owner  and 
driver  of  the  car. 

Hays  V.  Hogan,  278  Mo.  1,  L.R.A. 
1918C,  715,  200  S.  W.  286,  Ann.  Cas. 
1918E,  1127;  Maher  v.  Benedict,  123 
App.  Div.  579,  108  N.  Y.  Supp.  228; 
McFarlane  v.  Winters,  47  Utah,  598, 
L.R.A.1916D,  618,  155  Pac.  437;  Lin- 
ville  V.  Nissen,  162  N,  C.  95,  77  S.  E. 
1096;  Parker  v.  Wilson,  179  Ala.  361, 
43  L.R.A.(N.S.)  87,  60  So.  150;  Rey- 
nolds V.  Buck,  127  Iowa,  601,  103  N. 
W.  946,  18  Am.  Neg.  Reg.  412;  Doran 
V.  Thomsen,  76  N.  J.  L.  756,  19  L.R.A. 
(N.S.)  335,  131  Am.  St.  Rep.  677,  71 
Atl.  296;  Smith  v.  Jordan,  211  Mass. 
269,  97  N.  E.  761;  Riley  v.  Roach,  168 
Mich.  294,  37  L.R.A. (N.S.)  834,  134 
N.  W.  14;  Schumer  v.  Register,  12  Ga. 
App.  743,  78  S.  E,731;  Blair  v.  Broad- 
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water,  121  Va.  801,  L.R.A.1918A,  1011, 
93  S.  E.  632 ;  Watkins  v.  Clark,  103  Kan. 
629,  176  Pac.  131;  Farnum  v.  Clifford, 
118  Me.  145,  106  Atl.  344;  Spence  v. 
Fisher,  184  Cal.  209,  193  Pac.  255; 
Smith  V.  Weaver,  —  Ind.  App.  — ,  124 
N.  E.  503;  Elms  v.  Flick,  100  Ohio  St. 
186,  126  N.  E.  66;  Arkin  v.  Page,  287 
III.  420,  5  A.L.R.  216,  123  N.  E.  30; 
Danforth  v.  Fisher,  75  N.  H.  Ill,  21 
L..R.A.(N.S.)  93,  139  Am.  St.  Rep.  670, 
71  Atl.  535. 

McCuIloch,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

There  are  two  consolidated  cases 
involving  the  same  question  in  this 
appeal.  Each  case  was  instituted 
t6  recover  damages  for  personal  in- 
juries resulting  from  an  automobile 
collision  caused  by  the  negligence  of 
the  driver  of  the  car.  A  demurrer 
to  the  complaint  was  sustained  in 
each  case.  It  is  alleged  in  the  com- 
plaint in  each  case  that  the  plain- 
tiff, while  walking  along  a  street, 
was  struck  by  an  automobile  "be- 
longing to  the  defendant  Mrs.  L.  F. 
Hall,  and  driven  by  Bill  Huddles- 
ton,  or  Clara  Huddleston,  wife  of 
the  said  Bill  Huddleston,  the  said 
Bill  Huddleston  being  the  son  of  the 
defendant  Mrs.  L.  F.  Hall,  and  re- 
siding with  and  being  a  member  of 
the  family  of  the  said  defendant 
Mrs.  L.  F.  Hall,  the  said  automobile 
being  at  the  time  under  the  care  and 
control  of  the  said  Bill  Huddleston, 
defendant  herein. 

There  is  a  further  allegation  that 
the  automobile  "was  the  property  of 
the  said  Mrs.  L.  F.  Hall,  and  by  her 
at  that  time  furnished  for  the  use 
and  entertainment  of  the  family," 
and,  after  describing  the  injury  of 
the  plaintiff,  it  was  alleged  that 
"said  injuries  were  caused  by  the 
negligence  of  said  defendants,  their 
servants,  and  members  of  the  fam- 
ily of  said  defendant  Mrs.  L.  F. 
Hall." 

The  demurrer  was  filed  by  Mrs. 
Hall  alone,  and  not  by  the  other  de- 
fendants, so  the  appeal  relates  only 
to  the  question  of  Mrs.  Hall's  liabil- 
ity under  the  allegations  of  the  com- 
plaint. 

There  is  no  charge  of  negligence 
on  the  part  of  Mrs.  Hall  herself  in 
19  A.L.R.— 25. 
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~  permitting  the  use  of  the  automobile 
by  her  son  or  his  wife.  Nor  is  there 
any  specific  allegation  that  either 
Huddleston  or  his  wife  were  the 
agents,  or  were  servants,  of  Mrs. 
Hall  in  operating  the  automobile. 
Plaintiffs  rely  solely  for  recovery  on 
the  charge  that  the  automobile  was 
the  property  of  Mrs.  Hall,  which 
was  provided  for  the  use  of  her 
family,  the  members  of  which  were 
permitted  to  use  it,  and  that  her 
son.  Bill  Huddleston,  and  his  wife, 
Clara  Huddleston,  were  members  of 
the  family  residing  with  her. 

This  involves  the  application  of 
what  has  come  to  be  termed  the 
"family  purpose"  doctrine,  which  is 
of  comparatively  recent  origin. 
The  substance  of  the  doctrine  is 
that  when  the  father  or  other  head 
of  a  family  supplies  an  automobile 
for  the  use  and  pleasure  of  the  fam- 
ily, permitting  the  members  there- 
of to  use  it  at  will,  those  members 
thus  using  the  automobile  become 
the  agents  of  the  head  of  the  fam- 
ily, and  that  each  one  using  it,  even 
for  his  sole  personal  pleasure,  is 
carrying  out  the  purpose  for  which 
the  automobile  is  furnished,  and  is 
the  agent  or  servant  of  the  head  of 
the  family,  so  that  the  latter  is  liable 
for  injuries  resulting  from  negli- 
gence, under  the  doctrine  of  re- 
spondeat superior.  The  cases  which 
uphold  and  apply  this  doctrine  do 
so  apparently  in  recognition  of  the 
principle  that  the  parent  is  not,  as 
such,  liable  for  the  torts  of  the  child, 
or  liable  merely  because  of  permis- 
sion to  use  the  car;  but  they  hold 
that  liability  rests  upon  the  prin- 
ciple of  master  and  servant,  or  prin- 
cipal and  agent,  and  that  tiie  fur- 
nishing of  the  car  for  family  use 
creates  that  relation  between  the 
head  of  the  family  and  each  mem- 
ber who  operates  the  car  by  permis- 
sion. There  is  great  contrariety  of 
judicial  opinion  upon  this  subject. 
The  courts  of  last  resort  in  New 
York,  Missouri,  North  Carolina, 
Maine,  Alabama,  Utah,  New  Jersey, 
Massachusetts,  Virginia,  Kansas, 
California,  Ohio,  Illinois,  New 
Hampshire,  Mississippi,  and  Michi- 
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gan  have  refused  to  apply  this  doc- 
trine in  its  broadest  sense,  so  as  to 
impose  liability  merely  because  the 
car  is  used  by  a  member  of  the  fam- 
ily. Mo.  Rev.  Stat.  1909,  §  2023; 
Hays  V.  Hogan,  273  Mo,  1,  L.R.A. 
1918C,  715,  200  S.  W.  286,  Ann. 
Cas.  1918E,  1127;  Van  Blaricom  v. 
Dodgson,  220  N.  Y.  Ill,  L.R.A. 
1917F,  363,  115  N.  E.  443 ;  Linville 
V.  Nissen,  162  N.  C.  95,  77  S.  E. 
1096;  Parker  v.  Wilson,  179  Ala. 
381,  43  L.R.A.(N.S.)  87,  60  So.  150; 
Doran  v.  Thomsen,  76  N.  J.  L.  756, 
19  L.R.A.(N.S.)  335,  131  Am.  St. 
Rep.  677,  71  Atl.  296;  Missel  v. 
Hayes,  86  N.  J.  L.  348,  91  Atl.  322; 
Smith  v.  Jordan,  211  Mass.  269,  97 
N.  E.  761;  McFarlane  v.  Winters, 
47  Utah,  598,  L.R.A.1916D,  618, 
155  Pac.  437;  Blair  v.  Broadwater, 
121  Va.  301,  L.R.A.1918A,  1011,  93 
S.  E.  632;  Watkins  v.  Clark,  103 
Kan.  629,  176  Pac.  131 ;  Spence  v. 
Fisher,  184  Cal.  209,  193  Pac.  255; 
Elms  v.  Flick,  100  Ohio  St.  186,  126 
N.  E.  66;  Arkin  v.  Page,  287  111. 
420,  5  A.L.R.  216,  123  N.  E.  30; 
Danforth  v.  Fisher,  75  N.  H.  Ill,  21 
L.R.A.(N.S.)  93,  139  Am.  St.  Rep. 
670,  71  Atl.  535;  Woods  v.  Clem- 
ents, 113  Miss.  720,  L.R.A.1917E, 
357,  74  So.  422 ;  Loehr  v.  Abell,  174 
Mich.  590,  140  N.  W.  926;  Pratt  v. 
Clotier,  119  Me.  203,  10  A.L.R. 
1434,  110  Atl.  353 ;  Famum  v.  Clif- 
ford, 118  Me.  145,  106  Atl.  344. 

On  the  other  hand,  the  courts  of 
last  resort  in  Minnesota,  Iowa, 
Georgia,  Oklahoma,  New  Mexico, 
North  Dakota,  Wisconsin,  Washing- 
ton, Colorado,  Montana,  South 
Carolina,  and  Tennessee  have  an- 
nounced in  more  or  less  broad  terms 
the  application  of  this  doctrine. 
Dircks  v.  Tonne,  183  Iowa,  403,  167 
N.  W.  103 ;  Plasch  v.  Fass,  144  Minn. 
44,  10  A.L.R.  1446,  174  N.  W.  438; 
Griffin  v.  Russell,  144  Ga.  275, 
L.R.A.1916F,  216,  87  S.  E.  10,  Ann. 
Cas.  1917D,  994 ;  Boes  v.  Howell,  24 
N.  M.  142,  L.R.A.1918F,  288,  173 
Pac.  966;  McNeal  v,  McKain,  33 
Okla.  499,  41  L.R.A.(N.S.)  775,  126 
Pac.  742 ;  Ulman  v.  Lindeman,  —  N. 
D.  — ,  10  A.L.R.  1440, 176  N.  W.  25 ; 
Birch   v.   Abercrombie.    74   Wash. 


486,  50  L.R.A.(N.S.)  59,  133  Pac. 
1020 ;  Hutchins  v.  Haffner,  63  Colo. 
365,  L.R.A.1918A,  1008,  167  Pac. 
966 ;  Lewis  v,  Steele,  52  Mont.  300, 
157  Pac.  575;  Davis  v.  Littlefield,  97 
S.  C.  171,  81  S.  E.  487;  King  v. 
Smythe,  140  Tenn.  217,  L.R.A. 
1918F,  293,  204  S.  W.  296;  Denison 
V.  McNorton,  142  C.  C.  A.  631,  228 
Fed.  401.  The  United  States  cir- 
cuit court  of  appeals  for  the  sixth 
circuit,  in  the  case  of  Denison  v. 
McNorton,  142  C.  C.  A.  631,  228 
Fed.  401,  should  also  be  classed  in 
that  list. 

It  will  thus  be  seen  that  there  is 
a  sharp  division  in  the  authorities. 
By  no  means  all  of  the  cases  cited 
above  as  applying  the  doctrine  do  so 
unqualifiedly,  in  holding  that  any 
member  of  a  family  to  which  an 
automobile  is  furnished  by  the  fa- 
ther becomes  the  agent  of  the  latter 
so  as  to  make  him  liable  for  injuiy 
done  to  strangers.  A  few  of  the 
cases  hold  that  a  member  of  the 
family  using  the  automobile  for  his 
or  her  own  personal  pleasure  or  con- 
venience makes  the  father  liable  for 
injuries  to  a  stranger;  but  most  of 
the  cases  are  those  where  the  injury 
to  a  stranger  resulted  while  one  of 
the  members  of  the  family  was  us- 
mg  the  car  for  the  pleasure  of  other 
members  of  the  family,  and  it  was 
held  that  this  was  sufficient  to  cre- 
ate an  agency  so  as  to  make  the 
head  of  the  family  liable.  Those 
cases  do  not  hold  that  liability  ex- 
ists because  of  the  fact  that  the  au- 
tomobile was  being  operated  by  a 
member  of  the  family,  but  they 
seem  to  hold  that,  where  one  mem- 
ber of  the  family  is  operating  the 
car  for  the  benefit  of  the  others,  an 
inference  of  fact  may  or  may  not  be 
drawn  from  the  circumstances  that 
agency  existed,  and  that  the  person 
so  using  the  automobile  for  the 
benefit  of  the  other  members  of  the 
family  was  acting  pursuant  to  the 
purposes  of  the  head  of  the  family 
in  furnishing  the  automobile  for 
family  use,  and  therefore  became 
the  agent  of  the  latter  in  using  it 
for  the  benefit  of  the  others.  Such 
seems  to  be  the  effect  of  the  decision 
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of  the  United  States  circuit  court  of 
appeals,  supra,  and  also  the  Okla^ 
homa  court,  and  the  Iowa,  Michi- 
sran,  Minnesota,  and  Massachusetts 
courts  in  the  cases  referred  to. 

We  think  the   better  reasoning 

lies  -with  those  courts  which  hold 

that    there    is    no 

nriim  *or;w».  agency   merely   be- 

rr  for  nettll-  CaUSC      Of     the      fact 

SrhT-ii  "*""••'  that  the  automobile 
was  furnished  for 
family  use.  In  other  words,  we  re- 
ject the  so-called  "family  purpose" 
doctrine,  as  stated  by  some  of  the 
courts  in  its  broadest  sense,  though 
we  do  not  mean  to  hold  that  there 
may  not  be  circumstances  under 
which  it  would  be  a  question  of 
fact  for  the  jury  to  determine, 
whether  the  person  so  operating  the 
car  was  the  agent  of  the  head  of 
the  family,  or  was  the  agent  of  the 
particular  member  or  members  of 
the  family  for  whose  pleasure  and 
benefit  the  car  was  then  used.  This 
doctrine  is  clearly  recognized  by  the 
Massachusetts  court  in  the  case  of 
Smith  V.  Jordan,  211  Mass.  269,  97 
N.  E.  761;  and  also  in  the  New 
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Jersey  cases  cited  above.  In  those 
and  some  of  the  other  cases  it  was 
held  that  where  an  automobile  was 
furnished  by  the  father  for  family 
use,  and  the  son  was  driving  the 
car  for  the  benefit  of  his  mother, 
there  was  an  inference  that  he  was 
the  agent  of  the  father  in  operating 
the  car. 

In  the  complaint  in  this  case,  as 
before  stated,  there  is  no  specific  al- 
legation of  agency,  or  of  facts  which 
would  constitute  an  agency.  The 
substance  of  the  charge  is  that  the 
car,  though  furnished  by  Mrs.  Hall, 
was  being  used  and  operated  by  her 
son  and  his  wife  for  their  own 
pleasure,  and  this  does  not  consti- 
tute an  allegation  that  the  relation 
of  master  and  servant,  or  principal 
and  agent,  existed  between  Mrs. 
Hall  and  her  son  and  daughter-in- 
law. 

We  are,  therefore,  of  the  opinion 
that  the  Circuit  Court  was  correct 
in  holding  that  there  was  no  cause 
of  action  stated  against  Mrs.  Hall  in 
the  complaint. 

Hart,  J.,  concurs. 

Smith,  J.,  dissents. 


ANNOTATION. 

Liability  of  ovmet  under  "family  purpose"  doctrine  for  iqjuriei  by  automobile 
mdiile  being  used  by  member  of  his  family. 


Inhere    eUld    t«    drlTlng    with    other 
nei>lMrs  of  family. 

(Supplementing  annotations  in  6 
A.L.R.  227,  10  A.L.R.  1450,  and  14 
A.L.R.  1088.) 

In  Lacey  v.  Forehand  (1921)  — 
Ga.  App.  — ,  108  S.  E.  247,  it  was  held 
that  the  question  whether  the  son  of 
the  defendant  was  engaged  in  his 
father's  business  was  for  the  jury, 
where  there  was  evidence  that  the 
father  kept  a  car,  which  only  his 
wife  and  son  drove,  and  that  when 
the  father  was  away  his  wife  drove 
the  car  to  a  certain  place  to  bring 
her  son  home,  and  that  a  collision 
with  the  plaintiff's  car  occurred  while 
the  son  was  driving  home  with  his 
mother.  The  court,  after  referring 
to  GrifBn  v.  Russell   (1916)   144  Ga. 


275,  L.R.A.1916F,  216,  87  S.  E.  10, 
Ann.  Cas.  1917D,  994,  which  is  cited 
in  the  annotation  in  5  A.L.R.  229, 
said:  "The  conclusion  which  is  ar- 
rived at — and  we  think  it  is  a  sound 
one — is  that  the  scope  of  the  employ- 
ment is  necessarily  dependent  on  the 
circumstances,  and  that  no  hard  and 
fast  rule  can  be  laid  down;  but  that 
it  is  ordinarily  a  question  for  the 
jury  whether  or  not  a  particular  act 
falls  within  the  scope  of  the  servant's 
employment,  or  that  of  a  minor  child. 
In  the  present  case  the  facts 
admitted  by  the  defendant  show  that 
the  bringing  of  his  minor  son  home 
was  regarded  by  him  as  a  part  of  his 
parental  duty,  and  for  that  purpose 
he  made  the  furnishing  of  the  auto- 
mobile   his    affair;    in    other   words. 
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it  was  the  means  which  he  adopted 
for  the  performance  of  his  duty.  His 
wife,  according  to  the  evidence,  was 
authorized  to  use  the  car  whenever 
she  desired.  This  it  would  seem, 
would  give  her  an  implied  permission 
to  take  the  car  and  go  to  Montezuma 
for  the  purpose  of  bringing  the  son 
home.  In  that  act  she  was  acting  as 
an  agent  of  her  husband,  and  in  al- 
lowing the  son  to  drive  the  car  she 
did  not  extend  her  agency  beyond  its 
legitimate  scope.  Considering  this 
fact,  in  connection  with  the  testimony 
of  the  father  that  both  the  son  and 
the  wife  were  permitted  to  use  the 
car  whenever  they  desired  it,  the 
conclusion  inevitably  follows  that  the 
son  on  the  occasion  in  question,  in 
driving  that  car  home,  was  fully 
authorized  to  do  so — if  not  express- 
ly on  that  occasion,  yet  by  implica- 
tion; and  we  conclude  that  these 
facts  should  have  been  submitted  to 
the  jury,  in  order  that  it  might  be 
determined  whether  or  not  the  son 
was,  on  the  occasion  in  question,  en- 
gaged in  the  business  of  his  father." 

And  where  a  father  had  purchased 
an  automobile  for  the  general  use  of 
his  family,  and  had  it  registered  in 
his  name,  but  the  only  member  of  the 
family  licensed  to  operate  it  was  his 
minor  son,  and  the  father  testified 
that  his  wife  had  permission  to  use 
the  automobile  whenever  she  desired, 
without  making  any  special  request 
for  it,  and  that  he  expected  his  son 
to  mind  his  mother  if  she  asked  him 
to  take  her  out  with  the  car,  and 
it  appeared  that  the  plaintiff  was 
injured  by  the  negligent  operation  of 
the  car  when  the  son  was  driving  the 
car  with  his  mother,  at  her  request, 
it  was  held  that  an  inference  was  war- 
ranted that  the  son  was  acting  in 
accordance  with  general  instructions, 
expressly  or  impliedly  given  by  his 
father,  and  that  he  was  driving  the 
car  on  the  father's  business.  Smith 
V.  Jordan  (1912)  211  Mass.  269,  97 
N.  E.  761. 

In  McComb  v.  Boardman  (1921)  199 
App.  Div.  229,  191  N.  Y.  Supp.  874,  the 
jury  were  held  justified  in  holding  the 
owner  of  an  automobile  liable  for  its 
negligent  operation  by  his  daughter, 


where  there  was  evidence  that  she 
was  accustomed  to  drive  the  machine 
and  had  her  father's  consent  to  use 
it  at  any  time  to  drive  with  members 
of  the  family  and  friends,  and  that  at 
the  time  of  the  accident  she  was  ac- 
companied by  her  mother  and  two 
friends. 

Wltere  the  oar  la  b«lnc  med  bj  eUld 
•lone. 

(Supplementing  annotations  in  6 
A.L.R.  228,  10  A.L.R.  1460,  and  14 
A.L.R.  1088.) 

It  will  be  observed  that  in  the  re- 
ported case  (NOBTON  v.  Hall,  ante, 
884)  it  was  held  that  the  mere  fact 
that  a  woman  furnishes  an  auto- 
mobile for  the  use  of  her  family  does 
not  render  her  liable  for  injuries  done 
by  the  negligent  use  of  the  car  by  her 
adult  son,  or  his  wife,  in  using  it 
for  purposes  of  their  own,  although 
they  are  members  of  her  family.  The 
court,  after  stating  the  theory  of  the 
so-called  "family  purpose"  doctrine, 
points  out  the  fact  that  a  distinction 
is  recognized  by  some  courts  between 
a  case  where  a  member  of  the  family 
was  using  the  car  alone  for  his  own 
personal  pleasure  when  an  injury  oc- 
curred, and  one  where  the  in- 
jury resulted  while  one  of  the  mem- 
bers of  the  family  was  using  the  car 
for  the  pleasure  of  other  members 
who  accompanied  him;  and,  after 
examining  the  doctrine,  rejects  it  as 
applied  in  its  broadest  sense,  although 
it  is  stated  that  it  is  not  in- 
tended to  hold  that  there  may  not  be 
circumstances  under  which  it  will 
be  a  question  of  fact  for  the  jury 
whether  the  person  operating  the  car 
was  the  agent  of  the  head  of  the 
family,  or  was  the  agent  of  the  par- 
ticular member  or  members  of  the 
family  for  whose  pleasure  and  benefit 
the  car  was  being  used. 

And  in  Myers  v.  Shipley  (1922)  — 
Md.  — ,  —  A.L.R.  — ,  116  Atl.  645,  the 
court  refused  to  adopt  the  "family 
purpose  doctrine,"  and  held  a  father 
who  provided  an  automobile  for  the 
use  of  his  family  not  liable  for  an 
injury  caused  by  its  negligent  opera- 
tion by  his  adult  son,  who  lived  with 
him,  while  the  son  was  using  the  car 
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with  his  father's  implied  consent  for 
his  own  pleasure  and  that  of  a  friend. 

And,  relying  upon  the  Myers  Case 
(Md.)  supra,  the  Maryland  court  in 
Baitary  v.  Smith  (1922)  —  Md.  — ,  116 
Atl.  651,  held  that  a  mother  was  not 
liable,  under  the  "family  purpose 
doctrine,"  for  an  injury  resulting 
while  her  daughter,  accompanied  by 
her  friends,  was  using  a  car  pur- 
chased by  the  mother  at  the  instance 
of  her  children  for  family  use,  for  her 
own  pleasure. 

In  Graham  v.  Page  (1921)  300  111. 
40, 132  N.  E.  817,  where  an  automobile 
was  kept  by  the  defendant  for  the 
pleasure  and  use  of  his  family,  he 
was  held  liable  for  damages  caused 
by  its  negligent  operation  by  his 
minor  daughter  while  she  was  driv- 
ing it  for  the  purpose  of  getting  her 
shoes,  which  had  been  taken  to  be 
repaired.  The  decision  in  Arkin  v. 
Page,  5  A.L.R.  216,  was  distinguished 
on  the  ground  that  there  the  car  was 
being  used  by  a  member  of  the 
owner's  family  solely  for  his  own 
pleasure,  while  in  the  case  at  bar 
the  child  was  using  the  car  to  per- 
form a  family  errand.  The  court 
said:  "The  question,  then,  is  pre- 
sented whether  the  law  imposes  a 
liability  on  defendant  for  the  dam- 
ages sustained  by  plaintiff.  This 
question,  under  somewhat  varying 
facts,  had  been  the  subject  of  ad- 
judication in  many  of  our  states,  and 
the  decisions  are  not  in  harmony. 
Those  holding  the  owner  of  an 
automobile  liable  for  injuries  caused 
by  the  negligent  driving  of  a  car  by 
the  child  of  the  owner  base  the  lia- 
bility on  the  ground  that  the  child 
was  the  servant  or  agent  of  the  owner, 
and  have  sustained  liability  where  the 
car  was  purchased  and  kept  solely  for 
the  pleasure  of  the  owner's  family, 
and  a  member  of  the  family  was 
driving  it  for  his  own  pleasure  when 
the  injury  occurred.  The  courts  tak- 
ing that  view  say  the  car  was  being 
used  by  authority  of  the  owner,  for 
the  purpose  for  which  it  was  procured 
and  kept,  namely,  the  comfort,  pleas- 
ure, and  entertainment  of  the  family, 
which  it  is  the  duty  of  the  father  to 
provide  for  his  family.    Many  of  the 


cases  holding  that  view  will  be  found 
cited  in  the  dissenting  opinion  in 
Arkin  v.  Page,  supra,  and  need  not 
be  again  cited.  So,  also,  many  of  the 
cases  holding  the  opposite  view  will 
be  found  cited  in  the  court's  opinion 
in  that  case.  The  facts  in  that  case 
did  not  present  the  question  as  it  is 
presented  here.  In  this  case  defend- 
ant's daughter  was  not  merely  driv- 
ing the  car  for  pleasure,  but  was  us- 
ing it  on  a  family  errand — one  of  the 
purposes  her  father  testified  he  kept 
the  car  for,  and  one  of  the  purposes 
he  testified  his  daughter  was  author- 
ized to  drive  it  for.  The  daughter 
was  only  sixteen  years  old,  was  en- 
gaged in  no  business,  earned  no 
money,  but  lived  with  her  parents 
and  was  clothed  by  them.  It  was  the 
duty  and  business  of  her  father  to 
provide  her  shoes,  and,  when  needed, 
to  have  them  repaired.  Instead  of 
her  father  taking  her  shoes  to  the 
shop  for  repair,  and  getting  them 
there  when  that  had  been  done,  he 
permitted  his  daughter  to  do  it,  and 
authorized  the  use  of  the  car  by  her 
for  that  purpose.  She  was  perform- 
ing the  business  and  duty  of  her 
father  in  the  manner  and  with  the 
means  authorized  by  him.  She  was, 
if  not  the  servant,  at  least  the  agent, 
of  her  father  in  the  performance  of 
the  duty  or  business.  The  weight 
of  authority  supports  the  liability  of 
the  owner  of  a  car  which  is  kept  for 
family  use  and  pleasure,  where  an 
injury  is  negligently  caused  by  it 
while  driven  by  one  of  his  children 
by  his  permission,  and  the  reasoning 
of  those  cases  seems  sound  and  more 
in  harmony  with  the  principles  of 
justice.  We  agree  with  the  supreme 
court  of  Tennessee  that,  where  a 
father  provides  his  family  with  an 
automobile  for  their  pleasure,  com- 
fort, and  entertainment,  'the  dictates 
of  natural  justice  should  require 
that  the  owner  should  be  responsible 
for  its  negligent  operation,  because 
only  by  doing  so,  as  a  general  rule, 
can  substantial  justice  be  attained.'  " 
And  in  Baldwin  v.  Parsons  (1922) 
—  Iowa,  — ,■  186  N.  W.  665,  a  prima 
facie  case  was  held  to  be  made  out 
where  it  was  admitted  that  the  de- 
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fendant  owned  the  automobile  which 
injured  the  plaintiff,  and  that  at  the 
time  it  was  being  driven  by  his  minor 
son.  The  court  quoted  from  Landry 
V.  Oversen  (1919)  187  Iowa,  284,  174 
N.  W.  255  (which  is  set  out  in  the 
annotation  in  10  A.L.R.  p.  1451),  to 
the  effect  that  a  minor  child  of  an 
owner  of  an  automobile  kept  for  fam- 
ily purposes  and  a  member  of  his  fam- 
ily, in  using  the  car,  is  something 
more  than  a  chauffeur;  that  such 
child  is  one  of  those  for  whose  pleas- 
ure and  convenience  the  car  was  kept, 
and  that  while  being  operated  by  such 
child  it  was  being  used  in  one  of  the 
enterprises,  or  in  the  business  of  the 
owner. 

In  Cannon  v.  Bastian  (1922)  —  Del. 
— ,  116  Atl.  209,  a  father  who  kept  an 
Automobile  for  the  use  of  his  family 
was  held  not  liable  for  an  injury 
caused  by  its  negligent  operation  by 
his  twenty-year-old  son,  who  was  not 
&  member  of  the  father's  household, 
but  was  engaged  in  business  in  a  dis- 
tant place,  it  appearing  that  the  father 
had  told  him  to  take  the  car  to  a 
certain  place  for  repairs,  and  that  he 
did  so,  but  that  on  the  day  of  the  ac- 
cident he  was  using  the  car  without 
his  father's  consent,  solely  in  con- 
nection with  his  employer's  business. 
The  court  stated  that  it  was  unneces- 
sary for  it  to  approve  or  disapprove 
either  those  cases  holding  or  refusing 
to  hold  an  own6r  who  keeps  a  car  for 
family  purposes  liable  for  an  injury 
caused  by  the  negligent  operation  of 
the  car  while  being  used  by  a  child 
alone  for  his  own  pleasure,  stating 
that  the  facts  distinguished  the  case 
from  this  line  of  decisions. 

And  in  Rew  v.  Stoddard  (1920)  — 
Tex.  Civ.  App.  — ,  225  S.  W.  836,  it  was 
held  that  no  recovery  could  be  had 
against  the  owner  of  an  automobile, 
for  an  injury  resulting  from  its 
negligent  operation  by  his  adult  son, 
who  was  using  it  for  his  own  pleas- 
ure without  his  father's  permis- 
sion, it  appearing  that  the  car  was 
kept  by  the  father  for  the  pleasure  of 
himself  and  wife,  and  that  his  son, 
who  had  a  car  of  lys  own,  was  for- 
bidden to  use  it,  although  upon  special 


request  he  had  been  allowed  to  do  so 
on  several  occasions. 

In  Doss  V.  Monticello  Electric  Light 
&  P.  Co.  (1922)  193  Ky.  499,  236  S. 
W.  1046,  where  it  was  sought  to  hold 
the  general  manager  of  a  light  com- 
pany liable  under  the  "family  purpose 
doctrine,"  prevailing  in  Kentucky,  for 
an  injury  resulting  from  the  negligent 
operation  of  an  automobile  by  his  son, 
the  evidence  was  held  insufficient  to 
bring  the  case  within  the  doctrine, 
there  being  no  evidence  that  the  ma- 
chine was  owned,  purchased,  main- 
tained, or  ordinarily  used  for  family 
purposes,  the  only  evidence  being  that 
the  car  was  owned  by  the  light  com- 
pany and  was  sometimes  driven  by 
the  general  manager's  son,  but  for 
what  purpose  did  not  appear. 

Xilablllty  where  sponie  of  ovmer  is  us- 
ing oar. 

(Supplementing  annotations  in  5 
A.L.R.  282;  10  A.L.R.  1452;  and  14 
A.L.R.  1088.) 

In  Allen  v.  Holler  (1922)  199  App. 
Div.  750,  192  N.  Y.  Supp.  351,  the 
question  whether  defendant's  hus- 
band at  the  time  an  injury  resulted 
from  the  negligent  operation  of  her 
automobile  by  him,  was  acting  as  her 
servant  or  agent,  was  held  for  the 
jury,  where  there  was  evidence  that 
the  defendant  owned  the  car,  and  that 
whenever  she  went  out  for  pleasure 
her  husband  always  drove  it,  as  she 
did  not  know  how;  that  at  the  time 
the  accident  occurred  the  defendant 
was  riding  in  the  car  for  her  pleas- 
ure, accompanied  by  her  husband  and 
friends;  and  that  they  had  driven  to 
a  certain  place  where  the  husband 
wished  to  look  at  a  boat,  an,d  one  of 
the  friends  at  some  lots.  The  court 
said:  "It  is  undisputed  that  the  hus- 
band customarily  drove  the  defend- 
ant's car  for  her.  She  was  not  able 
to  drive  it.  When  she  went  out  for 
pleasure,  he  always  drove  it  for  her, 
acting  as  her  agent,  and  performing 
a  service  for  her  as  if  he  was  her 
chauffeur,  employed  for  that  purpose. 
She  went  upon  the  trip  in  question 
solely  for  the  pleasure  of  it,  and  it 
cannot  be  said  under  such  circum- 
stances, as  a  matter  of  law,  that  her 
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husband  in  driving  the  car  was  not 
performing  a  seirvice  for  her.  The 
mere  fact  that  he  wanted  to  take  the 
trip  to  look  at  a  boat,  and  that  one  of 
the  other  passengers  desired  to  see 
some  lots  upon  the  trip,  does  not  cre- 


ate a  situation  so  that  it  can  be  held, 
as  a  matter  of  law,  that  at  the  time 
the  accident  happened  the  husband 
was  not  performing  a  service  for  his 
wife  in  driving  the  car  for  her  pleas- 
ure." J.  T.  W. 


HIGH  POINT  CASKET  COMPANY 

V. 

R.  A.  WHEELER,  Appt. 
R.  C.  STRUDWICK  et  al.,  Interveners. 

ITorth  Carolina  Supreme  Court  ^  Novemher  19,  19S1. 
(182  N.  C.  459,  109  S.  E.  378.) 

Assignment  —  of  judgment  —  to  attorneys. 

1.  A  contract  that  attorneys  shall  have  a  definite  portion  of  the  recovery 
constitutes  an  equitable  assignment,  pro  tan  to,  of  the  judgment  recovered. 
[See  note  on  this  qtiestion  beginning  on  page  399.] 


Appeal  —  interest  which  will  sustain. 

2.  A  judgment  debtor  has  no  inter- 
est which  will  sustain  an  appeal  from 
an  order  awarding  a  portion  of  the 
recovery  as  compensation  to  plaintiff's 
attorney's,  who  have  intervened  in 
the  action. 

Attorney  and  client  —  contract  for 
contingent  fee  —  validity. 

3.  A  contract  by  an  attorney  to  con- 
duct a  proposed  lawsuit  for  a  contin- 
gent fee  is  valid. 

[See  2  R.  C.  L.  1039;  1  R.  C.  L.  Supp. 

686]. 

Definition  —  '^mjosf"  or  "unconscion- 
able." 

4.  The  word  "unjust,"  or  "uncon- 
scionable," as  applied  to  an  attorney's 
contract  for  contingent  fees,  means 
nothing  more  than  that  the  amount  of 


the  fees  contracted  for,  standing  alone 
and  unexplained,  would  be  suiRcient  to 
show  that  an  unfair  advantage  had 
been  taken  of  the  client,  or  that  a  legal 
fraud  had  been  perpetrated  upon  him. 

[See  2  R.  C.  L.  1039.] 
Intervention  —  by  attorney  to  estab- 
lish contingent  fee. 
6.  Intervention  is  a  proper  method 
for  attorneys  employed  on  a  contin- 
gent fee  to  establish  their  rights  in  the 
judgment. 
Assignment  —  contract. 

6.  All  ordinary  business  contracts 
are  assignable,  unless  such  assign- 
ments are  expressly  prohibited  by  stat- 
ute, or  are  in  contravention  of  some 
principle  of  public  policy. 

[See  2  R.  G.  L.  698;  1  R.  C.  L.  Supp. 
582.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Guil- 
ford County  (Finley,  J.)  upon  a  report  of  the  referee  in  favor  of  plaintiff 
and  interveners,  in  an  action  brought  to  recover  of  defendant  an  alleged 
indebtedness  on  account  of  unpaid  subscriptions  to  capital  stock  and 
money  received  and  not  accounted  for  by  him  as  secretary  and  treasurer 
of  the  plaintiff  corporation.    Affirmed. 

Statement  by  Walker,  J. :  complaint  alleged  that  R.  A.  Wheel- 

This      action      was      originally     er  was  indebted  to  the  plaintiff  in  a 


brought  by  the  plaintiff  against  R. 
A.  Wheeler  individually.  He  was 
never  sued  as  secretary  and  treas- 
urer of  plaintiff  corporation.    The 


large  sum  of  money,  both  on  account 
of  unpaid  subscription  to  capital 
stock  and  money  of  the  company, 
which  he  had,  as  former  secretary 
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and  treasurer,  received  and  not 
properly  accounted  for.  It  is  al- 
leged that  prior  to  the  beginning  of 
the  action,  to  wit,  on  September  2, 
1915,  Wheeler  had  been  suspended 
as  secretary  and  treasure*  by  action 
of  the  stockholders  and  the  board  of 
directors,  who  had  elected  B.  H. 
Bradener  to  that  office,  in  place  of 
the  defendant.  The  cause  was  re- 
ferred to  S.  Clay  Williams,  Esq., 
who  tried  the  same  as  referee,  and 
reported  that  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of 
$1,687.06,  and  the  further  sum  of 
$550,  making  $2,237.06,  which  the 
plaintiff  was  entitled  to  recover  of 
the  defendant. 

Messrs.  R.  C.  Strudwick  and 
John  A.  Barringer,  who  appeared  as 
attorneys  for  the  plaintiff  in  the 
action,  and  until  the  judgment  was 
rendered  on  the  referee's  report, 
intervened  in  this  action  to  estabUsh 
their  right  to  compensation  as 
attorneys.  They  were  duly  re- 
tained as  such  by  the  Casket  Com- 
pany, and  were  paid  a  retainer  of 
$50,  the  company  further  agreeing 
that  they  should  have  as  compen- 
sation for  their  services  "one  third 
of  any  recovery  that  might  be  ef- 
fected in  the  action  against  the  de- 
fendant." The  said  terms  of  em- 
ployment were  accepted  by  the 
attorneys,  and  they  represented  the 
plaintiff  and  prosecuted  the  action 
throughout  the  litigation  for  their 
client,  and  recovered  judgment  in 
the  sum  above  indicated  in  the  ref- 
eree's report.  The  controversy  was 
long  continued  and  hotly  contested, 
and  there  seems  to  be  no  reason  to 
dispute  the  reasonableness^  of  the 
compensation  promised  to  tlie  attor- 
neys. The  latter  intervened  in  the 
principal  action  for  the  purpose  of 
enforcing  the  allotment  to  them  of 
one  third  of  the  judgment  recovered 
by  the  plaintiff  with  their  profes- 
sional assistance,  according  to  the 
contract,  contending  that  they  were 
entitled  to  the  relief,  and  to  the  lien 
on  the  defendant's  land,  which,  un- 
der our  statute,  goes  with  the  judg- 
ment. The  petition  of  intervention 
was  duly  served,  with  a  copy  there- 


of, on  the  plaintiff,  but  not  an- 
swered. 

The  defendant  filed  one  exception 
to  the  report,  and  pending  the  con- 
firmation of  the  same  took  action,  as 
described  in  the  petition,  with  a 
view  of  depriving  interveners  of 
their  compensation  by  acquiring 
control  of  the  plaintiff  corporation. 
The  defendant,  in  open  court,  with- 
drew his  exception  to  the  report  of 
the  refereee,  which  was  confirmed. 
The  interveners  then  filed  their  peti- 
tion of  intervmtion,  and  the  court 
rendered  judgment  as  follows: 

"It  is  further  ordered,  adjudged, 
and  decreed  by  the  court  that  the 
plaintiff  do  have  and  recover  of  the 
defendant,  in  accordance  with  said 
report,  the  sum  of  $1,687.06,  and 
the  further  sum  of  $550,  with  in- 
terest on  $550  from  January  8, 
1917,  until  paid.  It  further  appears 
to  the  court  that  John  A.  Barrin- 
ger and  R.  C.  Strudwick,  attorneys 
at  law,  by  leave  of  the  court,  have 
filed  in  this  cause  a  verified  inter- 
vening petition,  whereby  they  claim 
to  be  equitable  assignees  of  one 
third  of  said  judgment,  and  that 
they  are  entitled  to  be  paid  one 
third  thereof ;  that  the  said  petition 
has  been  duly  served  upon  the  de- 
fendant and  upon  C.  C.  Prince,  now 
president  of  the  High  Point  Casket 
Company,  and  that  no  answer  there- 
to has  been  filed.  The  court  doth 
'find  that  all  allegations  of  said  peti- 
tion are  true.  The  court  doth  find, 
and  thereupon  order  and  decree, 
that  by  virtue  of  the  agreement 
made  by  the  plaintiff  said  John  A. 
Barringer  and  R.  C.  Strudwick, 
attorneys,  are  entitled  to  ijeceive  one 
third  of  the  amount  recovered 
against  the  defendant,  and  that  by 
virtue  of  the  terms  of  their  employ- 
ment as  aforesaid  they  are  the 
equitable  assignees  of  one  third  of 
said  judgment  against  the  defend- 
ant. 

"It  is  further  ordered  and  ad- 
judged by  the  court  that  John  A. 
Barringer  and  R.  C.  Strudwick,  at- 
torneys, be  paid  one  third  of  the 
amount  of  said  judgment,  and  judg- 
ment is  hereby  rendered  as  to  the 
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one  third  of  the  amount  thereof,  in     then  the  court  inquired : 
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favor  of  said  John  A.  Barringer 
and  R.  C.  Stnidwick  against  the  de- 
fendant, R.  A.  Wheeler. 

"It  is  further  ordered  and  ad- 
judged by  the  court  that  the  defend- 
ant pay  the  costs  of  this  action  to  be 
taxed  by  the  clerk,  including  an  al- 
lowance of  $250  to  S.  Clay  Williams, 
Esq.,  referee." 

Defendant  appealed. 

Mr.  R.  R  King  for  appellant. 

IVTessrs.  John  A.  Barringer  and  R.  C. 
Stnidwick,  in  propria  persons: 

In  order  to  be  enabled  to  prosecute 
an  appeal,  a  party  must  have  a  sub- 
stantial, direct,  pecuniary  interest  in 
the  result  of  the  appeal. 

2  Cyc.  631 ;  Wiggin  v.  Swett,  6  Met. 
194,  39  Am.  Dec.  716;  Black  v.  Kirgan, 
15  N.  J.  L.  45,  28  Am.  Dec.  394. 

Plaintiff's  attorneys  were  entitled  to 
intervene. 

Welfare  v.  Welfare,  108  N.  C.  274, 
12  S.  E.  1025;  Jones  v.  Ashevilje,  116 
N.  C.  817,  21  S.  E.  691;  Fox  v.  Kline, 
85  N.  C.  173;  Lytle  v.  Burgin,  82  N.  C. 
301. 

Interveners  were  entitled,  under 
their  contract,  to  one  third  of  the  re- 
covery against  the  defendant. 

2  Thornton,  Attys.  pp.  980,  1062; 
Costigan  v.  Stewart,  76  Kan.  353,  11 
L.R.A.(N.S.)  630,  91  Pac.  83;  Svea  As- 
sur.  Co.  V.  Packham,  92  Md.  464,  52 
L.R.A.  95,  48  Atl.  359. 

Walker,  J.,  delivered  the  opinion 
of  the  court: 

What  real  interest  the  defendant 
has  in  this  controversy  we  are  un- 
able to  see.  He  has  to  pay  the 
Apn«.-.-tere.t  Judgment,  in  any 
whioh  win  event,  and  wnetner 

...Mtain.  jjj  ^Yie  plaintiflF,  or 

one  third  of  it  to  the  interveners, 
Messrs.  Barringer  and  Strudwick, 
the  attorneys  of  the  plaintiff,  can 
make  no  difference  to  him.  A  case 
directly  in  point  is  Newsom  v.  Rus- 
sell, 77  N.  C.  277,  where  the  plain- 
tiff was  the  assignee  of  the  note  on 
which  the  action  was  brought,  and 
defendant  alleged  that  it  was  as- 
signed in  fraud  of  the  assignor's 
creditors.  The  court  held  this  to  be 
no  defense,  as  the  assignor  was 
bound  by  his  assignment,  though 
made  in  fraud  of  his  creditors,  and 


"It  is  not 
the  duty  of  the  maker  of  the  note 
to  see  to  the  application  of  the  mon- 
ey, and  it  is  even  less  his  duty  to 
fight  the  battle  of  the  creditors  of 
the  bankrupt.  What  interest  is  it 
to  him  [defendant],  if  he  is  ab- 
solved from  further  liability  by 
payment  of  his  debt  upon  a  judg- 
ment regularly  obtained  against 
him?" 

Here  the  parties  are  all  before 
the  court  and  will  be  concluded  by 
its  judgment.  The  petition  of  in- 
tervention was  filed  in  the  case,  and 
copies  of  it  duly  served  on  the  plain- 
tiff and  the  defendant,  who  failed  to 
answer  it  or  otherwise  plead  to  i1^ 
and  the  court  gave  judgment  by  de- 
fault against  them.  This  fully  pro- 
tects defendant  in  any  payment  he 
makes  under  the  judgment  of  the 
court.  And  Brown  v.  Harding,  170 
N.  C.  253,  262,  86  S.  E.  1010,  Ann. 
Cas.  1917C,  548,  and  171  N.  C.  689, 
89  S.  E.  222,  is  to  the  same  effect  as 
Newsom  v.  Russell,  supra.  But  see 
also  Wiggin  v.  Swett,  6  Met.  194, 
39  Am.  Dec.  Extra  Anno.  716; 
Black  V.  Kirgan,  15  N.  J.  L.  45,  28 
Am.  Dec.  Extra  Anno.  394;  6  Cyc. 
631.  The  party  of  record  who  can 
complain  of  a  judgment  of  a  court, 
and  appeal  therefrom,  is  one  who  is 
aggrieved  thereby,  in  the  sense  that 
his  pecuniary  interest  is  affected  by 
it;  one  whose  right  of  property  or 
interest  may  be  established  or  de- 
vested by  the  decree,  as  was  said 
substantially  by  Chief  Justice  Shaw 
in  Wiggin  v.  Swett,  supra — citing 
Smith  v.  Bradstreet,  16  Pick.  264; 
Bryant  v.  Allen,  6  N.  H.  116.  But, 
however  this  may  be,  we  are  of  the 
opinion  that  the  judgment  of  the 
court  was  right  in  itself. 

There  can  be  no  question  as  to  the 
definite  terms  of  tiiis  contract  for 
compensation  of  the  attorneys,  or  as 
to  how  it  should  be  ascertained  and 
secured,  nor  can  it  be  reasonably 
doubted  that  the  parties  intended 
that  they  should  receive  a  certain  or 
fixed  portion  of  the  judgment  recov- 
ered. The  contract,  therefore,  con- 
stituted at  least  an  equitable  assign- 
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ment  of  the  judgment,  pro  tanto. 
A  »f „.«..«_»#     It  was  held  in  Cost- 

AMlKnment— of  .  _  __ 

jndvment-to         tigan  V.  Stcwart,  76 

attorney.  j^^^^     ggg^  ^j   l.R.A. 

(N.S.)  630,  91  Pac.  83,  that  an 
attorney  who  is  retained  to  conduct, 
or  to  assist  in  conducting,  the  prose- 
cution of  a  proceeding  under  a 
contract  by  which  he  is  to  receive 
compensation  out  of  the  fund  recov- 
ered is  entitled  to  a  lien  upon  such 
fund  for  his  fees.  And  so  in  Svea 
Assur.  Co.  V.  Packham,  92  Md.  464, 
at  pages  477  and  478,  52  L.R.A.  95, 
48  Atl.  359,  the  court  said  that 
there  was  no  evidence  to  show  that 
the  amount  defendant  agreed  to  al- 
low the  attorneys  was  unreasonable 
or  excessive.  Cases  of  that  charac- 
ter are  generally  defended  by  all  the 
means  the  law  affords.  They  often 
result  in  several  trials,  and  usually 
the  receipt  of  the  compensation  is 
greatly  delayed,  when  taken  on  a 
contingency.  If  the  case  is  settled 
before  it  has  taken  its  usual  course, 
the  attorney  is  undoubtedly  benefit- 
ed thereby,  but  the  client  is  saved 
the  necessity,  and  oftentimes  hard- 
ship, of  paying  out  cash,  and  has  no 
personal  liability  for  fees  in  the 
event  of  failure.  Under  such  cir- 
cumstances he  must  expect  to,  and 
usually  does,  give  larger  compensa- 
tion, if  successful,  than  he  would  if 
he  agreed  to  pay  a  fixed  fee,  wheth- 
er successful  or  not.  When  Mr. 
Packham  made  the  arrangement  for 
fees,  the  insurers  had  not  paid  the 
insurance  money,  and  when  they  did 
they  knew  what  he  had  agreed  to 
allow.  Yet  they  stood  by  without 
objecting  to  it,  and  permitted  the 
attorneys  thus  employed  by  Mr. 
Packham  to  proceed,  knowing  the 
terms  of  their  emplojonent.  The 
case  of  Davis  v.  Gemmell,  78  Md. 
530,  21  Atl.  712,  is  a  conclusive  an- 
swer to  such  objection  by  them  now. 
There  the  attorneys  were  employed 
upon  a  contingent  fee  by  Mr.  Bry- 
don,  who  had  sued  in  his  own  name 
and  recovered  a  judgment  which 
was  determined  to  belong  to  the 
North  Branch  Coal  Company. 
Some  of  the  stockholders  objected  to 
the  allowance  of  the  fee,  but  this 


court  said:  They  "stood  by  and 
saw  the  work  done;  they  neither  in- 
terfered nor  objected ;  and  they  can- 
not now  be  heard  in  a  court  of  equi- 
ty to  except  to  that  work  being  paid 
for  out  of  the  fund  realized  by  the 
labor  of  these,  gentlemen,  especially 
when  they  themselves — these  ex- 
ceptants— are  seeking  to  reap  the 
benefit  of  that  very  work  and  la- 
bor." 

Without  citing  other  authorities 
on  that  subject,  we  are  of  the  opin- 
ion that  it  would  be  inequitable  to 
deprive  the  attorneys  of  the  fees 
agreed  to  be  allowed.  See  also  note 
to  the  Costigan  Case,  supra.  It  is 
said  in  4  Cyc.  989,  990,  and  notes: 
"While  the  law  will  scrutinize  such 
transactions  closely,  an  agreement 
is  not  necessarily  invalid  because 
the  payment  of  the  fee  is  made  con- 
tingent upon  the  success  of  the  suit 
or  upon  the  happening  of  some  oth- 
er event,  and  such  an  agreement  is 
not  objectionable  for  want  of  mutu- 
ality. So  a  contingent  agreement  to 
convey  a  portion  of  the  land  recov- 
ered by  suit  to  the  attorney  for  his 
fee  will  be  specifically  enforced,  even 
though  the  land  has  greatly  in- 
creased in  value.  .  .  .  Where  the 
claim  is  assignable,  the  wording  of 
the  agreement  for  a  contingent  fee 
msut  in  every  case  be  examined  to 
determine  whether  the  parties  in- 
tended an  equitable  assignment  in 
favor  of  the  attorney." 

See  Fitzpatrick  v.  Lincoln  Sav.  & 
T.  Co.  194  Pa.  544,  45  Atl.  333; 
Howard  v.  Throckmorton,  48  Cal. 
482;  Martin  v.  Piatt,  5  N.  Y.  S.  R. 
284;  Chester  v.  Jumel,  125  N.  Y. 
237,  26  N.  E.  297,  2  Silv.  Sup.  a 
159,  5  N.  Y.  Supp.  809. 

If  the  property  has  been  convert- 
ed into  a  fund,  the  attorney  is  en- 
titled to  his  due  share  of  the  in- 
creased amount.  Hand  v.  Sa- 
vannah &  C.  R.  Co.  21  S.  C.  162. 
Where  the  client  repudiates  his 
contract,  the  attorney  may  compel 
him  to  deliver  so  much  of  the  pro- 
ceeds recovered  as  will  compensate 
him,  or  may  have  a  personid  judg- 
ment for  his  damages  sustained  by 
reason  of  the  client's  failure  to  car- 
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ry  out  his  contract.  Hazeltine  v. 
Brockway,  26  Colo.  291,  57  Pac. 
1077.  Similar  agreements  were 
held  to  constitute  equitable  assign- 
ments in  favor  of  the  attorneys  in 
the  following  cases:  Hoffman  v. 
Vallejo,  45  Cal.  564;  Sammis  v. 
L'Engle,  19  Fla.  800 ;  Fairbanks  v. 
Sargent,  104  N.  Y.  108,  6  L.R.A. 
475,  58  Am.  Rep.  490,  9  N.  E. 
870;  Hagemann's  Estate,  5  Pa.  Co. 
Ct.  576;  The  Alice  Strong  (D.  C.^ 
57  Fed.  249,  distinguishing  Kendall 
V.  United  States,  7  Wall.  113,  19  L. 
ed.  85.  A  right  of  action  is  assign- 
able in  this  state,  but  by  assigning 
an  aliquot  part  of  the  fund  recov- 
ered, or  the  recovery,  or  judgment, 
as  it  may  be  denominated,  the  as- 
signee gets  no  vested  right  in  the 
cause  of  action,  unless  it  is  so  stat- 
ed, or  clearly  to  be  implied.  In  this 
case  the  assignment  is  confined  to 
the  recovery  or  judgment  itself. 
In  6  C.  J.,  pp.  742,  743,  it  is  stated 
that  there  are  many  cases  which 
hold  that  an  agreement  with  an 
attorney  that  he  shall  have  as  com- 
pensation a  specific  sum,  or  a  stip- 
ulated percentage,  to  be  paid  out  of 
the  judgment  recovered,  will,  on  the 
recovery  of  judgment,  operate  as  an 
equitable  assignment  pro  tanto; 
and  this  has  been  so  held,  even 
where  the  action  in  which  the  judg- 
ment was  obtained  was  on  a  cause 
of  action  for  a  tort  in  itself  unas- 
signable. But,  in  order  that  an 
agreement  for  a  contingent  fee  may 
operate  as  an  equitable  assignment, 
there  must  be  in  effect  a  construc- 
tive appropriation  of  so  much  of  the 
amount  to  be  recovered  as  will  con- 
fer upon  the  attorney  a  complete 
and  present  right  to  receive  the 
same  without  the  further  interven- 
tion of  the  client.  In  some  jurisdic- 
tions there  must  be  an  actual  ap- 
propriation of  some  designated 
proportion  or  per  cent  of  the  judg- 
ment. In  others,  it  is  not  indis- 
pensable that  the  portion  or  amount 
of  the  fund  sought  to  be  assigned 
should  be  precisely  ascertained  and 
stated  in  the  assignment.  It  is 
enough  that  the  transaction  affords 
evidence  as  to  the  part  of  the  fund 


on  which  the  assignment  was  in- 
tended to  operate.  Whether  in  a 
given  case  the  agreement  consti- 
tutes an  equitable  assignment  is 
dependent  upon  the  intent  of  the 
parties,  as  evidenced  by  the  terms 
of  the  agreement,  in  the  light  of  all 
the  surrounding  circumstances. 
See  also"  Bennett  v.  Donovan,  83 
App.  Div.  95,  82  N.  Y.  Supp.  506; 
Flannery  v.  Geiger,  46  Misc.  619, 
92  N.  Y.  Supp.  785;  Mays  v.  San- 
ders, 90  Tex.  132,  37  S.  W.  595.  It 
was  held  in  Martinez  v.  Vives,  32 
La.  Ann.  305,  that  the  contract  of 
an  attorney  with  his  client  to  re- 
ceive a  contingent  fee  of  10  per  cent 
on  the  amount  recovered  is  a  valid 
contract.  An  attorney  who  is  en- 
titled to  a  certain  commission  on  the 
amount  recovered  by  him,  which 
amount  is  evidenced  by  and  em- 
braced in  a  judgment,  has  a  suffi- 
cient interest  in  the  judgment  to  sue 
for  its  full  revival.  Construing  a 
contract  between  attorney  and  cli- 
ent, similarly  worded  to  this  one, 
the  court  held  in  Hoffman  v.  Valle- 
jo, supra,  that  it  constituted  the 
attorney  the  equitable  owner  of  the 
undivided  one  half  of  whatever 
shall  result  from  the  prosecution  or 
compromise  of  the  suit  instituted  by 
Him  to  recover  the  land.  If  an 
attorney  contracts  with  a  party  who 
claims  land,  to  commence  a  suit  to 
recover  the  land  and  to  pay  the  ex- 
penses, and  receive  for  his  services 
and  expenses  one  undivided  half  of 
what  may  be  recovered,  and  the  un- 
divided one  half  of  the  result  of  a 
settlement  or  compromise  of  the 
matter,  and  the  party  compromises 
by  having  money  paid  to  a  third 
person,  who,  in  consideration  of  the 
money,  deeds  to  a  fourth  person 
land  in  trust  for  the  party,  such 
fourth  person  holds  an  undivided 
one  half  of  the  land  in.  trust  for  the 
attorney.  Considering  a  claim  ,of 
like  character  in  Fairbanks  v.  Sar- 
gent, 104  N.  Y.  108,  6  L.R.A.  475,  5» 
Am.  Rep.  490,  9  N.  E.  870  (opinion 
by  Chief  Justice  Ruger),  the  court 
held  that  an  assignee  of  such  a 
claim  from  the  owner  must  neces- 
sarily acquire  the  same  interest  in 
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it  that  any  other  assignee  does,  and 
that  is,  in  the  absence  of  other  con- 
trolling equities,  an  interest  subject 
to  the  rule  that  he  who  is  prior  in 
point  of  time  is  prior  in  right. 
Such  a  claim  is  at  common  law  non- 
assignable, and  its  assignee  takes, 
by  virtue  of  an  assignment  thereof, 
an  equitable  interest  only,  which 
must  be  governed  by  equitable  rules 
for  its  protection  and  enforcement. 
See  also  Schubert  v.  Herzberg,  65 
Mo.  App.  578,  Williams  v.  Inger- 
soll,  89  N.  Y.  508,  and  Patton  v. 
Wilson,  34  Pa.  299,  in  which  last 
case  it  was  held  that  an  agreement 
by  parol  between  attorney  and  cli- 
ent that  the  former  should  have 
$100  for  his  services,  "out  of  the 
verdict,"  in  an  action  for  unliquidat- 
ed damages  arising  from  a  personal 
tort,  operated  as  an  equitable  as- 
signment of  the  judgment  entered 
upon  the  verdict,  aiid  was  good 
against  an  attaching  creditor  of  the 
-client.  The  court  thus  answers  the 
objection  that,  as  the  claim  was  for 
unliquidated  damages  in  an  action 
sounding  in  tort,  it  was  not  capable 
of  assignment  before  judgment: 
"Strictly,  that  is  true.  But  it  is 
true  only  in  respect  to  the  rights  of 
third  parties.  As  between  Wolf 
and  Geyer  [client  and  lawyer],  aii 
assignment  or  agreement  to  assign 
the  whole  or  part  of  a  future  ver- 
dict would  be  binding,  and,  being 
founded  on  sufficient  consideration, 
would  be  enforced.  Such  agree- 
ments between  counsel  and  client 
.  .  .  bind  the  parties,  and  the  at- 
taching creditor  of  one  of  the  par- 
ties succeeds  to  no  higher  rights 
than  he  possessed."  Bell  v.  Lake 
County,  26  Colo.  App.  192,  141  Pac. 
861. 

And  in  Canty  v.  Lattemer,  31 
Minn.  239,  17  N.  W.  385,  the  court 
was  of  opinion  that,  upon  its  face, 
the  contract  is  to  be  construed  as  an 
equitable  assignment  of  $100  of  the 
amount  there  referred  to  as  due  the 
respondent  from  the  railroad  com- 
pany. It  is  expressed  not  merely 
as  an  obligation  to  pay  upon  the 
contingency  named,  or  merely  to 
pay  out  of  the  money  to  be  collected 


by  the  respondent,  but  that  the 
plaintiff  should  receive  this  money 
from  the  railroad  company  out  of 
the  amount  owing  by  it  to  the  re- 
spondent. It  was  in  effect  a  con- 
structive appropriation  in  favor  of 
the  plaintiff  of  so  much  of  the  mon- 
ey payable  to  the  respondent,  sub- 
ject only  to  the  condition  named, 
and  was  hence  operative  as  an  as- 
signment, although  not  an  assign- 
ment in  form.  There  are  very 
many  cases  collected  in  6  C.  J.  at 
page  741  and  note  7,  to  the  same 
effect  as  those  we  have  cited,  but 
they  are  too  numerous  to  be  insert- 
ed here.  The  annotator  of  the  text 
says  that  in  each  of  them  there  was 
a  contract  for  a  contingent  fee, 
ranging  in  amount  from  one  tenth 
to  one  half  of  the  sum  recovered; 
and  the  court,  finding  upon  exami- 
nation that  the  contract  was  fair 
and  the  fee  not  excessive,  gave  ef- 
fect to  it  and  allowed  the  attorney 
to  recover.  It  was  held  in  the  case 
of  the  Alice  Strong  (D.  C.)  57  Fed. 
249,  that  an  assignment  by  the  libel- 
lant  in  an  admiralty  case  (who  has 
reasonable  assurance  that  he  is  en- 
titled to  recover  a  certain  amount) 
of  a  definite  sum  to  his  proctor  for 
professional  services,  to  be  paid  out 
of  any  recovery  that  might  be  had,  is 
sufficiently  certain,  and  on  sufficient 
consideration,  to  support  a  lien  on 
the  proceeds.  The  lien  of  such  an 
assignment  has  priority  over  the 
claim  of  a  judgment  creditor  in  a 
state  court,  who  subsequently  files 
his  intervening  petition  in  admiral- 
ty after  the  court  has  decided  that 
libellant  is  entitled  to  recover  some 
amount  on  his  libel. 

One  reason  for  the  rule  thus  for- 
mulated by  the  courts  is  based  on 
the  ground  that  otherwise  a  party 
.  without  the  means  to  employ  an 
attorney  and  to  pay  his  fee  certain, 
and  having  a  meritorious  cause  of 
action  or  defense,  would  find  him- 
self powerless  to  protect  his  rights. 
Newman  v.  Freitas,  129  Cal.  283,  50 
L.R.A.  548,  61  Pac.  907 ;  Andirac  v. 
Richardson,  125  La.  883,  51  So. 
1024. 

This  brings   us  to  consider  the 
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validity  of  such  a  contract  in  anoth- 
er respect.  The  defendant  attacks 
the  same  (in  which,  by  the  way,  we 
have  shown  that  he  has  no  legal  or 
moral  interest  or  right)  upon  the 
ground  that  the  relation  of  attorney 
and  client  is  a  fiduciary  one,  which 
raises  a  legal,  but  rebuttable,  pre- 
sumption of  fraud,  or  of  undue  in- 
fluence, which  is  a  species  of  fraud ; 
and  for  this  position  he  cites  Lee  v. 
Pearce,  68  N.  C.  76,  and  we  may  add 
McLeod  V.  BuUard,  84  N.  C.  515, 
532;  but,  if  that  principle  be  con- 
ceded to  be  the  law, — and  we  are 
not  casting  any  doubt  upon  it, — the 
evidence  in  this  case  establishes  be- 
yond cavil  that  the  attorneys,  who 
were  the  interveners,  acted  in  per- 
fect good  faith  when  the  contract 
was  made,  and  without  fraud  or  the 
exercise  of  any  undue  influence,  and 
that  they  took  no  advantage  of  the 
plaintiff  in  the  transaction,  and, 
further,  that  the  compensation  (one 
third  of  the  recovery)  was  just  and 
reasonable.  Besides,  the  allegations 
of  the  interveners  in  their  petition 
are  to  the  effect  that  there  was  no 
fraud  or  undue  influence,  and  no 
bad  faith  or  unfair  advantage  taken 
by  them  of  the  plaintiff  when  the 
contract  was  made ;  but  that,  in  all 
respects,  the  latter  was  fair  and 
just,  and  the  amount  of  compensa- 
tion allowed  was  reasonable,  when 
the  nature  of  the  litigation  and  of 
the  services  to  be  rendered  by  them 
are  considered,  and  these  allega- 
tions were  not  denied,  although  the 
plaintiff  and  the  defendant  were 
duly  served  with  copies  of  the  peti- 
tion, and  had  full  opportunity  to  be 
heard  if  they  had  any  defense  to  it. 
It  is  neither  a  violation  of  law  nor 
against  good  morals  that  a  lawyer, 
if  he  believes  a 
Ai*en'"^n"2ct  cHent  or  would-be 
J-I_^-"nli'!f;"*     client      has      been 

fee — TRllalty.  _  -   . 

wronged,  and  is  un- 
able to  jpmploy  counsel,  to  bring  suit 
for  the  redress  thereof,  and  to  un- 
dertake the  business  without  any 
hope  or  promise  of  reward,  or  upon 
a  promise  of  reward  contingent  up- 
on the  result.  Indeed,  it  is  rather 
to  be  commended.    Stevens  v.  Sher- 


iff, 76  Kan.  124,  11  L.R.A.(N.S.) 
1153,  90  Pac.  799.  A  contract  for  a 
contingent  fee  must  be  made  in  good 
faith,  without  suppression  or  re- 
serve of  fact  or  of  apprehended  dif- 
ficulties, and  without  undue  influ- 
ence of  any  sort  or  degree ;  and  the 
compensation  bargained  for  must 
be  absolutely  just  and  fair,  so  that 
the  transaction  may  be  character- 
ized throughout  by  all  good  faith  to 
the  client.  If  the  contract  is  shown 
to  have  been  obtained  by  fraud,  mis- 
take, or  undue  influence,  or  if  it  is 
so  excessive  in  proportion  to  the 
services  to  be  rendered  as  to  be  in 
fact  oppressive  or  extortionate,  it 
will  not  be  upheld.  Such  a  contract 
cannot  be  condemned  solely  because 
the  proportion  of  the  claim  to  be 
retained  by  the  attorney  was  very 
large,  if  it  was  deliberately  entered 
into,  was  free  from  fraud,  and 
showed  no  purpose  to  obtain  undue 
advantage.  Thus,  the  mere  fact 
that  the  attorney  is  to  receive  one 
half  of  the  recovery  does  not  render 
the  agreement  unconscionable,  in 
the  absence  of  proof  that  it  was  in- 
duced by  fraud,  or  that  the  compen- 
sation provided  for  is  so  excessive 
as  to  evince  a  purpose  to  obtain  an 
improper  or  undue  advantage,  al- 
though there  is  said  to  be  a  pre- 
sumption against  the  propriety  of 
such  a  transaction.  One  very  prop- 
erly may  demand  a  larger  compen- 
sation if  it  is  to  be  contingent  or  not 
certain.  A  contingent  fee  is  per- 
mitted to  attorneys  only  as  a  reward 
for  skill  and  diligence  exercised  in 
the  prosecution  of  doubtful  and  liti- 
gated claims,  and  it  is  not  allowed 
for  the  rendition  of  merely  minor 
services,  which  any  layman  or  in- 
experienced attorney  might  per- 
form. 6  C.  J.  §  316,  pp.  740,  741, 
and  notes.  The  word  "unjust,"  or 
"unconscionable,"  as  applied  to 
attorneys'  contracts  for  contingent 
fees,  means  nothing  D..„iiion- 
more  than  that  the  "nnjinit"  ar  «nn- 
amount  of  the  fee  «•-«••-"•«•" 
contracted  for,  standing  alone  and 
unexplained,  would  be  sufficient  to 
show  that  an  unfair  advantage  had 
been  taken  of  the  client,  or  that  a 
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legal  fraud  had  been  perpetrated 
upon  him.  McCoy  v.  Gas  Engine 
Co.  135  App.  Div.  771,  119  N.  Y. 
Supp.  864, 

There  is  nothing  in  this  case 
which  even  suggests  that  the  con- 
tract was  either  unfair,  improper, 
or  excessive,  or  that  the  interveners 
did  anything,  in  their  professional 
character  as  attorneys,  th^t  was  not 
fit  for  them  to  do  und^  the  facts 
and  circumstances. 

We  need  not  discuss  the  question 
as  to  whether  intervention  is  the 
proper  method  for  the  attorneys  to 
prosecute  their  right  to  the  compen- 
sation and  obtain  judgment  there- 
for as  tiiey  have  done.    That  it  is, 

TnterTcation-  ^*  ^^  plain  for  ar- 
»"  KtimnerTo     gumcnt,  and  it  will 

tiie  one  which  was 
adopted  in  the  cases  we  have  cited, 
and  many  others.  Under  our  Code, 
it  is  one  of  its  cardinal  rules  and  of 
its  most  commendable  provisions 
that  all  controversies  relating  to  the 
same  matters  should  be  settled  in 
one  action,  and  the  intervention 
was  the  most  convenient  and  appro- 
priate method  in  this  case,  as  one 
of  its  objects  was  to  arrest  any  dis- 
position of  the  fund  to  be  collected 
under  the  judgment  which  would 
jeopardize  or  defeat  the  interven- 
ers' rights,  which  were  about  to  be 
greatly  prejudiced  by  the  defend- 
ant's wrongful  conduct,  which  is 
particularized  and  denounced  in  the 
petition  as  an  attempt  to  subject  the 
judgment  to  defendant's  control,  so 
that  he  might  oust  the  interveners 
of  their  just  and  equitable  rights. 
Whether  the  contract  was,  in  effect, 
an  assignment  at  law,  or  in  equity, 
need  not  be  considered.  It  was  not 
good  at  common  law,  as  under  it 
choses  in  action  were  not  assign- 
able, but  even  then  it  was  valid  in 
equity.  Under  our  law  choses  in 
action  are  assignable.  While  at 
common  law  the  rights  and  benefits 
of  a  contract,  except  in  the  case  of 
the  law  merchant  and  in  cases 
where  the  Crown  has  an  interest, 
could  not  be  transferred  by  assign- 
ment— a  doctrine  which  Lord  Coke 


attributes  to  the  "wisdom  and  pol- 
icy of  the  founders  of  our  law  in 
discouraging  maintenance  and  liti- 
gation, but  which  Sir  Frederick  Pol- 
lock tells  us  is  better  explained  as  a 
logical  consequence  of  the  archaic 
view  of  a  contract  as  creating  a 
strictly  personal  obligation  between 
the  debtor  and  creditor," — ^the  rule 
in  its  strictness  was  soon  modified 
in  practical  appIicatioB  by  the  com- 
mon-law courts  themselves,  and 
more  extensively  by  the  decisions  of 
the  courts  of  equity;  and  the  prin- 
ciples established  by  these  cases 
have  been  sanctioned  and  extended 
by  legislation  until  now  it  may  be 
stated  as  a  general  rule  that,  unless 
expressly  prohibited  by  statute  or  in 
contravention  of  some  principle  of 
public  policy,  .  all 
ordinary  business  c^iS".*"*" 
contracts  are  as- 
signable, and  that  actions  for  breach 
of  the  same  can  be  maintained  by 
the  assignee  in  his  own  name.  At- 
lantic &  N,  C.  R.  Co.  V.  Atlantic  & 
N.  C.  Co.  147  N.  C.  368-374.  23 
L.R.A.(N.S.)  223,  125  Am.  St  Rep. 
550,  61  S.  E.  185,  15  Ann.  Cas.  363. 
But  it  makes  no  difference  whether 
we  call  the  assignment  legal  or  equi- 
table, as  in  either  case  the  result 
will  be  the  same. 
•  As  we  have  held  that  by  the  terms 
of  the  contract  the  interveners  ac- 
quire an  interest  of  one  third  in  the 
judgment,  which  is  what  we  call 
"the  recovery,"  the  lien  of  the  judg- 
ment under  our  statute  (Consol. 
Stat.  §  614)  attached  pro  tanto,  to 
the  defendant's  land  from  the  time 
the  judgment  was  docketed.  This 
is  not,  therefore,  a  simple  common- 
law  action  to  recover  for  services 
the  amount  stipulated  to  be  paid, 
but  is  the  definite  appropriation  of 
a  special  part  of  the  judgment,  or 
"recovery,"  with  its  attendant  lien, 
as  compensation  to  the  attorneys 
under  the  contract.  This  seems  to 
be  a  case  of  first  impression  in  our 
courts,  but  we  deem  the  law  con- 
cerning it  to  be  well  settled. 

The  question  is  treated  at  large 
in  Weeks,  Attys.  1878  ed.  §§  346, 
350,  and  352. 
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There  may  be  some  conflict  in  the 
authorities,  but  our  view  is  well 
supported  by  a  large  majority  of 
the  later  decisions  in  courts  of  the 
highest  repute. 

This  case  bears  no  resemblance 
to  Mordecai  v.  Devereux,  74  N.  C. 
673,  and  Roe  v.  Joumigan,  181  N.  C. 
180,  106  S.  E.  680,  as  there  was  no 
contract  between  attorney  and  cli- 
«nt  in  those  cases,  and  the  court  was 


asked  to  allow  compensation  regard- 
less of  that  fact. 

Upon  the  whole  case,  when  con- 
sidered in  any  proper  or  admissible 
view,  our  conclusion  is  that  there 
was  no  error  in  the  judgment  of  the 
court  below,  as  delivered  by  Judge 
Finley  upon  the  report  of  the  ref- 
eree, and  we  therefore  affirm  the 
same. 


ANNOTATION 


Agreement  for  contingent  fee  ax  assignment  of  interest  in  judgment. 


This  annotation  is  supplemental  to 
the  annotation  to  Nichols  v.  Orr,  2 
A.LJl.  454,  where  the  earlier  cases  are 
collected. 

For  amount  of  basis  of  recovery  by 
attorney  who  takes  case  on  contingent 
fee,  where  client  discontinues,  settles, 
«r  compromises  after  judgment,  see 
the  annotation  to  Southworth  v. 
Bosendahl,  3  A.L.R.  484. 

For  power  of  court  to  adjudge  and 
decree  to  attorney  part  of  the  judg- 
ment recovered  by  his  client,  see  the 
annotation  to  Okfuskee  County  v. 
Hazelwood,  11  A.L.R.  713. 

For  right  of  an  attorney  to  prose- 
cute an  appeal  to  protect  his  contin- 
gent fee  notwithstanding  desire  of 
client  to  dismiss  appeal  or  to  substi- 
tute attorneys,  see  the  annotation  to 
Kellogg  v.  Winchell,  16  A.L.R.  1162. 

Aa  pointed  out  in  the  earlier  annota- 
tion, there  are  but  few  cases  on 
the  general  subject  which  recognize 
and  apply  the  distinction  between  an 
interest  in  and  a  lien  upon  the  judg- 
ment. 

In  Millsap  v.  Sparks  (1920)  21  Ariz. 
317,  188  Pac.  135,  the  owner  of  a 
California  judgment  made  a  contract 
with  a  California  attorney,  who 
agreed  to  institute  such  proceeding  or 
proceedings,  and  to  prosecute  the 
same,  as  might  be  necessary  to  en- 
force such  judgment,  and  to  collect 
the  money  thereon,  and  in  considera- 
tion thereof  she  agreed  to  pay  him 
as  compensation  for  his  services  25 
per  cent  of  any  sum  that  might  be 
recovered  in  settlement,  or  upon 
-execution   issued  -on  said   judgment. 


The  attorney  employed  attorneys  in 
another  state,  who  recovered  a  judg- 
ment there,  and  had  filed  a  suit  in 
the  nature  of  a  creditor's  bill  on  the 
second  judgment,  when  the  parties  to 
the  suit  compromised  and  settled  the 
litigation  (a  satisfaction  being  given 
of  the  second  judgment),  the  debtor 
acting  honestly  and  without  any  notice 
of  any  contract  or  lien.  It  was  held 
that  the  contract  was  not  an  assign- 
ment and  created  only  a  lien,  and  that 
the  satisfaction  of  the  judgment 
would  not  be  set  aside.  The  court 
said,  inter  alia:  "The  legal  effect  of 
the  contract  between  Millsap  and  Mrs. 
Sparks  was  to  create  a  lien  upon  the 
judgment  to  the  extent  of  25  per  cent 
of  the  amount  thereof.  2  Pom. 
Eq.  Jur.  ^  1235.  It  was  not  an  equi- 
table assignment  of  the  judgment,  or 
of  any  interest  therein.  A  lien  is  a 
'charge  upon'  property,  while  an  as- 
signment creates  on  'interest  in'  prop- 
erty. In  the  one  case  the  property 
can  be  conveyed  subject  to  the  lien, 
or  even  free  of  the  lien.  In  the  other 
case,  the  portion  assigned  can  be  con- 
veyed only  by  the  assignee,  who  is  a 
co-owner  with  the  assignor.  Nichols 
V.  Orr  (1917)  63  Colo.  333,  2  A.L.R. 
449,  166  Pac.  561." 

In  the  reported  case  (High  Point 
Casket  Co.  v.  Wheeler,  ante,  391) 
the  plaintiff  paid  its  attorneys  a  re- 
tainer of  $50,  the  plaintiff  further 
agreeing  that  they  should  have  as 
compensation  for  their  services  "one 
third  of  any  recovery  that  might  be 
effected  in  the  action  against  the  de- 
fendant."   The  cause  was  referred  to 
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a  referee,  who  found  for  the  plaintiff, 
and  upon  the  unopposed  confirmation 
of  his  ireport  the  attorneys  intervened 
in  the  action,  the  plaintiff  and  defend- 
ant both  having  notice  and  not  ob- 
jecting, and  judgment  was  rendered 
against  the  defendant,  one  third  of  it 
in  favor  of  such  attorneys.  It  seems 
that  the  defendant,  pending  confir- 
mation of  the  report,  acquired  con- 
trol of  the  plaintiff  corporation.  On 
appeal  by  the  defendant  the  court 
held,  first,  that  the  defendant  was  con- 
cluded; secondly,  that  the  judgment 
was  correct,  and  that  the  contract  of 
the  plaintiff  with  its  attorneys  con- 
situted,  at  least,  an  equitable  assign- 
ment of  the  judgment  protanto. 

While  the  questipn  of  basis  of  re- 
covery on  client's  settlement  after 
judgment  is  beyond  the  scope  of  this 
annotation  (see  S  A.L.R.  484),  refer- 
ence should  here  be  made  to  Griggs 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1920) 
104  Neb.  301,  177  N.  W.  185,  where, 
pending  appeal  from  a  judgment  in 
his  favor  for  personal  injuries,  the 
plaintiff  settled  for  a  much  less 
amount  without  knowledge  of  his 
attorneys.  Before  the  trial  began, 
plaintiff  had  contracted  in  writing 
with  his  attorneys  to  pay  attorneys' 
fees  contingent  on  the  amount  of  re- 
covery, and  they  were  to  have  a  lien 
for  their  services  upon  any  money  or 
property  received  in  settlement  or  re- 
covered by  judgment.  After  the 
settlement  the  attorneys  intervened, 
and  the  matter  of  their  fee  was  re- 
mitted to  the  trial  court,  which  fixed 
it  as  based  on  the  entire  amount  of 
the  judgment,  and  awarded  them  a 
"supplemental  judgment;"  and  this 
result  was  approved  by  the  supreme 
court,  which  said :  "Their  interest  in 
the  judgment  became  absolute  up- 
on rendition,  and  defendant  could  not 
thereafter,  by  a  secret  settlement 
with  plaintiff,  having  notice,  deprive 
them  of  the  lien  that  was  agreed  upon. 
The  contract  between  plaintiff  and  the 
interveners  operated  as  an  equitable 
assignment  of  the  judgment  to  the  ex- 
tent of  the  interveners'  claim,  and  in 
the  absence  of  reversal  or  modifica- 
tion on  appeal,  the  plaintiff,  having 
notice,   could  not  give  a   valid   dis- 


charge of  the  judgment,  except  as 
to  his  owa  unassigned  interest  there- 
in, until  payment  of  the  lien." 

In  Re  Salant  (1913)  158  App.  Div. 
697,  143  N.  Y.  Supp.  870,  however, 
where  the  respondent  was  retained  by 
the  plaintiff  to  prosecute  a  claim  for 
commissions  against  the  defendants, 
under  a  written  retainer  by  which  the 
plaintiff  agreed  to  pay  him  "30  per 
cent  of  any  and  all  moneys  realized  in 
such  proceedings,  either  by  way  of 
settlement  or  suit,"  the  court  said: 
"The  respondent  appears  to  claim  that 
by  virtue  of  his  contract  with  plaintiff 
he  became,  as  he  expresses  it,  the 
'equitable  assignee'  of  so  much  of  the 
judgment  as  amounts  to  his  agreed 
fee.  Although  this  expression  is  to 
be  found  in  some  of  the  reported 
cases,  we  do  not  consider  that  it 
accurately  states  the  nature  of  the 
attorney's  interest  in  the  judgment. 
The  language  of  the  statute  is  that  the 
attorney  'has  a  lien  upon  his  client's 
cause  of  action  .  .  .  which  attaches 
to  a  .  .  .  judgment,  .  .  .  and 
the  lien  cannot  be  affected  by  any 
settlement  between  the  parties.'  Ju- 
diciary Law  (Consol.  Laws,  chap.  30; 
Laws  1909,  chap.  35),  §  475.  The  re- 
spondent's position,  therefore,  is  that 
he  had  a  lien  upon  the  judgment 
which  the  parties  could  not  destroy  by 
any  settlement."  (This  case  was  af- 
firmed in  (1914)  210  N.  Y.  622,  104 
N.  E.  1140.) 

Where  a  father,  sole  surviving  heir 
and  next  of  kin  of  his  son,  engaged 
counsel  and  agreed  that  such  counsel 
should  retain,  out  of  the  amount  to 
be  awarded  to  the  son's  administrator 
from  a  certain  estate,  60  per  cent  as 
a  contingent  fee,  the  court  said: 
"The  agreement  was,  in  effect,  an  as- 
signment to  counsel  of  so  much  of  the 
fund  as  was  required  for  the  pay- 
ment of  his  charge."  Hagemann's  Es- 
tate (1888)  5  Pa.  Co,  Ct.  576. 

In  Wichita  Falls  Electric  Co.  v. 
Chancellor  (1921)  —  Tex.  Civ.  App. 
— ,  229  S.  W.  649,  a  widow,  seeking 
damages  for  the  negligent  killing  of 
her  husband,  made  the  following  con- 
tract :  "In  order  to  secure  the  seryjces 
as  attorneys  in  the  case  of  the 
death  of  my  husband  [naming  certain 
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attorneys],  I  hereby  set  over  to  said 
attorneys  one  third  of  same  against 
all  parties,  and  especially  the  Wichita 
Falls  Electric  Company,  as  well  as 
any  industrial  insurance.  Said  at- 
torneys are  to  represent  me  in  all 
matters  of  litigation  or  compromise, 
but  no  compromise  shall  be  made 
without  the  written  consent  of  both 
parties."  The  court  said:  "By 
referring  to  the  contract  quoted 
above,  it  will  be  observed  that 
Mrs.  Kightstep  assigned  to  appellees 
a  one-third  interest  in  the  case,  rather 
than  in  any  amount  or  judgment 
which  might  be  recovered  by  prosecut- 
ing the  litigation.  In  other  words, 
it  is  an  assignment  of  an  interest  in 
the  subject-matter  of  the  suit,  rathet 
than  a  promise  to  pay  a  fee  contingent 
upon  recovery." 

In  the  three  following  cases,  re- 
ferred to  in  the  reported  case 
(High  Point  Casket  Co.  v.  Wheeler, 
ante,  391),  the  opinions  may  have 
related  to  the  particular  forms  of 
the  various  contracts: 

In  Flannery  v.  Geiger  (1905)  46 
Misc.  619,  92  N.  Y.  Supp.  785,  an 
owner  retained  attorneys  to  recover 
damages  from  a  city  for  taking  land 
and  buildings  in  opening  a  street,  the 
agreement  providing:  "And  for 
their  services  and  expenses  agreed 
[sic]  to  pay  and  assign  to  said  at- 
torneys eight  (8)  per  cent  of  what- 
ever may  be  recovered  on  account  of 
said  damages,  said  per  cent  to  cover 
all  fees  and  expenses  of  every  kind 
whatsoever,  including  expert  witness- 
es' fees,  surveyors'  and  stenogra- 
phers' fees,  and  not  to  be  paid  until 
the  award  for  damages  is  payable." 
The  services  required  were  performed 
by  the  plaintiff,  one  of  such  attorneys, 
and  the  owner  sold  the  premises  to  the 
defendant,  and  assigned  to  him  any 
award  made  or  to  be  made,  and  the 
defendant  collected  the  award.  It 
was  held  that  he  was  liable  to  the 
plaintiff  for  the  8  per  cent.  The 
court  said:  "The  appellant  contends 
that  this  is  an  action  to  enforce  a  lien 
given  to  an  attorney  under  §  66  of  the 
Code  of  Civil  Procedure,  and  there- 
fore not  within  the  jurisdiction  of  the 
municipal  court.  This  is  an  erroneous 
19  A.L.R.— 26. 


view  of  the  nature  of  the  action. 
While  the  plaintiff  has  a  lien  on  the 
award,  under  the  statute,  which  fol- 
lowed the  award  into  the  hands  of  the 
defendant,  and  may  be  recovered  from 
him,  .  .  .  the  plaintiff  had  the 
right  to  sue  upon  his  contract  of 
retainer  as  for  money  had  and  re- 
ceived by  defendant  for  his  use. 
.  .  .  The  plaintiff,  by  the  terms  of 
his  contract,  had  an  absolute  right 
to  8  per  cent  of  the  award,  and,  by 
virtue  of  his  attorney's  Men,  the  de- 
fendant was  bound  to  take  notice  of 
his  claim  as  attorney  in  the  street- 
opening  proceedings,  without  actual 
notice  thereof  from  the  plaintiff. 
.  .  .  The  contract  of  retainer  oper- 
ated as  an  assignment  to  the  plain- 
tiff, by  Cook,  of  8  per  cent  of  the 
award,  and  when  the  defendant  later 
took  from  Cook  the  assignment  of  the 
award,  his  rights  were  subject  and 
subordinate  to  the  prior  assignment 
to  the  plaintiff.  .  .  .  When  the 
defendant  collected  the  whole  of  the 
award  he  got  possession  of  money  be- 
longing to  plaintiff,  which  became  im- 
mediately due  to  the  latter  on  de- 
mand." (No  notice  is  taken  of  the 
fact  that  the  suit  is  by  only  one  of 
the  two  attorneys  named  in  the  con- 
tract.) 

In  Canty  v.  Latterner  (1883)  31 
Minn.  239,  17  N.  W.  385,  where  the  de- 
fendant in  ejectment  agreed  to  pay  his 
attorney  $100  if  he  won  the  suit,  and 
nothing  otherwise,  and  agreed  that  the 
attorney  should  receive  said  money 
from  a  named  railroad  company, 
"out  of  the  amount  due  me  from  said 
railroad  company  for  running  through 
my  land,  to  be  paid  when  said  suit 
is  settled,"  the  attorney  recovered 
judgment  for  his  client  in  the  eject- 
ment suit,  and  it  appeared  that,  before 
the  above  agreement,  the  railroad 
company  had  paid  into  court  the 
compensation  for  running  through 
the  client's  land.  The  court  said: 
"Upon  its  face  the  contract  is  to  be 
construed  as  an  equitable  assignment 
of  $100  of  the  amount  there  referred 
to  as  due  to  the  respondent  from  the 
railroad  company.  It  expressed  not 
merely  an  obligation  to  pay  upon  the 
contingency  named,  or  merely  to  pay 
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out  of  money  to  be  collected  by  the 
respondent,  but  that  the  plaintiff 
should  receive  this  money  from  the 
railroad  company,  out  of  the  amount 
owing  by  it  to  the  respondent.  It  was, 
in  effect,  a  constructive  appropriation 
in  favor  of  the  plaintiff,  of  so  much 
of  the  money  payable  to  the  respond- 
ent, subject  only  to  the  condition 
named,  and  was  hence  operative  as 
an  assignment,  although  not  an  as- 
signment in  form." 

In  The  Alice  Strong  (1893)  57  Fed. 
249,  set  out  in  the  reported  case 
(High  Point  Casket  Co.  v.  wheeler, 
ante,  S91),  the  terms  of  the  assign- 
ment are  not  clearly  stated,  but  it 
seems  probable  that  the  assignment 
was  of  an  interest,  to  the  extent  of 
a  definite  sum,  in  any  decree  which 
the  assignor  might  recover. 

Where  an  attorney,  under  a  contract 
by  which  his  client  agreed  to  give 
him  one  half  of  what  was  recovered, 
procured  the  vacation  of  a  judgment 
which  had  devested  his  client  of 
title,  and  obtained  judgment  for  her 
in  the  suit,  his  rights  under  the  Mis- 
souri statute  were  superior  to  those 
o;f  a  subsequently  attaching  creditor. 
Schempp  v.  Davis  (1919)  201  Mo. 
App,  480,  211  S.  W.  728,  where  the 
court  said:  "Perkins's  written  con- 
tract was  for  one  half  of  what  was 
recovered,  and  this  gave  him  that 
part  of  the  amount  realized  in  prop- 
erty or  money,  and  not  a  mere  in- 
terest in  the  judgment."  See  also 
Steuart  v.  D'Esterre  (1918)  170  N.  Y, 
Supp.  936. 

It  may  be  noted  that  it  was  ob- 
served in  People's  Sav.  Bank  v.  Marrs 
(1918)  —  Tex.  Civ.  App,  — ,  206  S.  W. 
847,  referring  to  fees  in  fore- 
closure, that  the  "agreement  between 
the  parties  that  appellee's  attorneys' 
fees  should  be  incorporated  in  the 
judgment,  to  the  extent  of  10  per  cent 
of  the  principal  and  interest,  con- 
stitutes an  equitable  assignment  to 
appellee  of  so  much  of  the  judgment 
as  represented  attorneys'  fees." 

Where  the  client  collusively  satis- 
fied, without  consideration,  a  judg- 
ment procured  by  his  attorneys  under 
a  contingent  fee  of  one  third,  the 
satisfaction  was  set  aside  as  to  one 


third.  Barthels  v.  Carrels  (1920)  206 
Mo.  App.  199,  227  S.  W.  910. 

It  may  be  noted  that,  in  a  case 
where  it  appears  that  the  fee  was 
contingent,  it  was  held  that  the  at- 
torney by  whom  a  judgment  or  decree 
has  been  obtained  has  an  attorney's 
lien  upon  a  fund  arising  from  the 
enforcement  of  the  lien  of  such  judg- 
ment or  decree  against  the  land  of 
the  debtor,  in  a  suit  prosecuted  for 
the  creditor,  by  another  attorney. 
Brown  v.  Erwin  (1921)  —  W.  Va.  — , 
108  S.  E.  605. 

In  State  ex  rel.  Showen  v.  O'Brien 
(1921)  89  W.  Va.  634,  109  S.  E.  830, 
it  was  held  that  "an  attorney,  who 
prosecutes  or  assists  in  the  prosecu- 
tion of  a  bastardy  proceeding  to  final 
judgment  in  favor  of  the  mother  of 
the  child,  upon  an  agreement  with  her 
or  her  next  friend  for  an  interest  in 
the  amount  of  the  recovery,  has  a  lien 
on  the  judgment  for  fees  for  services 
rendered  by  him  in  her  behalf,"  and 
that  "where  a  lien  for  the  fees  of  an 
attorney  who  prosecutes  or  assists  in 
the  prosecution  of  a  bastardy  proceed- 
ing attaches  to  final  judgment  or  con- 
viction against  the  putative  father  of 
the  child,  and  for  the  payment  of  mon- 
ey for  its  support  for  a  specific  term 
of  years,  the  mother  in  person,  or  by 
her  next  friend,  and  the  accused,  can- 
not, by  a  fraudulent  agreement  after 
judgment,  deprive  the  attorney  of  fees 
for  the  services  so  rendered  by  him." 
In  this  case  it  was  alleged  that  the 
said  mother  had  agreed  to  allow  the 
attorney  one  half  of  the  judgment  as 
compensation.  The  court  said:  "In 
this  jurisdiction  there  is  and  can  be 
no  question  as  to  the  equitable  right 
of  an  attorney  to  claim  and  have  his 
fees  secured  to  him  out  of  a  judgment 
or  recovery  he  has  been  instrumental 
in  securing  for  his  client  in  a  partic- 
ular suit;  he,  to  that  extent,  being  re- 
garded as  an  equitable  assignee  of 
the  judgment  or  decree." 

Under  the  Louisiana  Statute  of 
1906  the  client  may  settle  or  discon- 
tinue the  case  before  judgment,  unless 
the  contract  otherwise  provides.  See 
Carbajal's  Succession  (1916)  139  La. 
481,  71  So.  774;  Rice's  Succession 
(1920)  147  La.  834,  86  So.  282. 
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There  is  nothinsr  in  a  contention 
that  an  attorney  (having  a  contract 
f«r  a  contingent  fee),  wishing-  to 
enforce  his  lien  under  the  New  York 
statute  on  a  judgment  in  favor  of  his 
client,  must  first  resort  to  his  client 
for  payment,  the  judgment  standing 
for  security,  and  that  he  cannot  re- 
sort to  it  until  he  has  exhausted  his 
remedy  against  the  client,  or  shown 
that  the  client  is  insolvent  and 
that  it  will  be  futile  to  pursue  him. 


Smith  v.  First  Nat.  Bank  (1918)  103 
Misc.  274,  170  N.  Y.  Supp.  127.  This 
case  was  modified  in  (1918)  184  App. 
Div.  719,  172  N.  Y.  Supp.  595,  on  the 
ground  that  the  rights  of  the  client, 
as  between  him  and  the  judgment 
debtor,  were  still  unsettled. 

Ives  v.  Culton  (1917)  —  Tex.  Civ. 
App.  — ,  197  S.  W.  619,  cited  in  the 
prior  annotation  (2  A.L.R.  pp.  455 
and  459),  was  affirmed  in  (1921)  — 
Tex.  — ,  229  S.  W.  321.         B.  B.  B. 


JOHN  B.  SUTTON,  Trustee,  etc.,  of  Hillsboro  Dredging  Company,  Bank- 
rupt, Appt., 

V. 

UNITED  STATES. 

United  States  Supreme  Court  — June  1,  1921. 
(256  U.  S.  575,  65  L.  ed.  1099,  41  Sup.  Ct.  Rep.  563.) 

United  States  —  contracts  —  validity  —  exceeding  appropriation. 

1.  The  making  of  a  contract  binding  the  government  to  pay  more  than 
the  amount  appropriated  was  not  within  the  power  of  the  Secretary  of 
War,  under  the  River  and  Harbor  Act  of  July  25,  1912,  making  an  appro- 
priation for  completing  a  specified  improvement,  and  providing  in  §  8  that 
whenever  the  appropriations  made  or  authorized  to  be  made  for  the  com- 
pletion of  any  river  and  harbor  work  shall  prove  insufficient  therefor,  the 
Secretary  of  War  may,  in  his  discretion,  on  recommendation  of  the  Chief 
of  Engineers,  apply  the  funds  so  appropriated  or  authorized  to  the  prosecu- 
tion of  the  work, — especially  in  view  of  the  provisions  of  U.  S.  Rev.  Stat. 
§  3733,  that  no  contract  for  any  public  improvement  shall  bind  the  govern- 
ment to  pay  a  larger  sum  than  the  amount  in  the  Treasury  appropriated 
for  the  specific  purpose,  and  of  §§  3732  and  5503,  and  of  the  Act  of  June 
30,  1906,  that  no  act  shall  be  construed  to  authorize  the  execution  of  a 
contract  involving  the  payment  of  money  in  excess  of  appropriations  made 
by  law,  unless  such  act  shall,  in  specific  terms,  declare  an  appropriation 
to  be  made,  or  that  a  contract  may  be  executed. 

[.See  note  on  this  question,  beginning  on  page  408.] 


—  construction  —  exceeding  appropri- 
ation. 

2.  No  intention  to  bind  the  govern- 
ment for  an  amount  in  excess  of  that 
appropriated  by  Congress  for  com- 
pleting an  improvement  can  be  de- 
duced from  provisions  in  a  contract 
for  doing  the  work  at  unit  rates  for 
dredging  soft  material  and  for  exca- 
vating rock  that,  within  the  limits  of 
available  funds,  the  United  States  re- 
serves the  right  to  require  the  removal 
■of  such  yardage  as  will  complete  the 


work,  be  it  more  or  less  than  the  quan- 
tities es.tiraated. 

Appropriations  —  work  already  done. 
3.  Work  already  done  was  not  with- 
in the  purview  of  the  provision  of  the 
Act  of  October  2,  1914,  making  an  ap- 
propriation to  be  expended  under  the 
direction  of  the  Secretary  of  War  and 
the  supervision  of  the  Chief  of  Engi- 
neers, for  the  preservation  and  main- 
tenance of  existing  river  and  harbor 
works,  and  for  the  prosecution  of  such 
projects    theretofore    authorized    as 
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may  be  most  desirable  in  the  interests 
of  commerce  and  navigation,  and  most 
economical  and  advantageous  in  the 
execution  of  the  work. 
United  States  —  contracts  —  overpay- 
ment —  deduction. 

4.  An  unauthorized  payment  to  a 
government  contractor  may  be  deduct- 
ed from  payments  thereafter  made  to 
the  same  contractor  for  work  under  a 
wholly  different  contract. 

—  implied  contracts. 

5.  No  government  official  can,  by  his 
acts  or  omissions,  render  the  United 
States  liable  as  upon  an  implied  con- 
tract for  work  done  by  a  government 
contractor  after  the  appropriation 
therefor  was  exhausted,  where  no  such 
official  could  have  rendered  the  United 
States  liable  for  such  work  by  express 
contract. 

—  adoption  and  use  of  wotk. 

6.  The  subsequent  use  by  the  gov- 
ernment of  excavation  work  in  a  navi- 
gable channel,  done  by  a  government 
contractor  after  the  appropriation 
therefor  was  exhausted,  does  not  im- 
ply a  promise  to  pay  for  such  excess 
work,  if,  at  any  time  thereafter,  Con- 
gress should  appropriate  money  to  be 
applied  in  completing  the  improve- 
ment. 


Contracts  —  implied  —  use  of  struc- 
ture built  by  another. 

7.  Whenever  a  structure  is  perma- 
nently affixed  to  real  property  belong- 
ing to  an  individual  without  the  lat- 
ter's  consent  or  request,  he  cannot  be 
held  responsible  because  of  its  subse- 
quent use.  It  becomes  his  by  being 
annexed  to  the  soil,  and  he  is  not 
obliged  to  remove  it  to  escape  liabil- 
ity. He  is  not  deemed  to  have  accept- 
ed it,  so  as  to  incur  an  obligation  to 
pay  for  it,  merely  because  he  has  not 
chosen  to  tear  it  down,  but  has  seen 
fit  to  use  it. 

United  States  —  contracts  —  expense 
of  superintendence  —  extra  work  — 
mistake  of  government  agent. 

8.  If,  through  mistake  of  the  gov- 
ernment's representatives,  more  work 
is  done  and  work  is  continued  for  a 
longer  period  than  was  contracted  for 
or  authorized,  the  expenses  of  superin- 
tendence incident  to  the  mistake 
should  be  borne  by  the  government, 
and  the  contractor  should  not  be  made 
to  suffer  by  the  depletion  of  the  ap- 
propriation. The  fund  otherwise  avail- 
able for  work  actually  performed 
should  be  applied  to  that  purpose. 


Appeal  by  the  trustee  of  the  bankrupt  dredging  company  from  a  judg- 
ment of  the  Court  of  Claims  in  favor  of  the  United  States  in  a  suit  to 
recover  unsatisfied  claims  for  dredging  and  for  the  cost  of  blasting  rock, 
arising  out  of  a  government  contract.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  R  Sutton  and  M.  Wal-     Sav.  &  T.  Co.  v.  United  States,  16 


ton  Hendry,  for  appellant: 

All  work  done  under  the  direction 
of  the  officers  charged  with  the  execu- 
tion of  the  law  and  of  the  contract 
creates  a  liability  on  the  part  of  the 
defendant  to  pay  for  the  work  done, 
and  if  work  is  so  done  a  writ- 
ten contract  made  or  authorized  by 
law  to  be  made,  in  excess  of  the  con- 
tract specifications,  or  entirely  out- 
side of,  or  in  addition  to,  the.  written 
contract,  and  such  work  inures  to  the 
benefit  of  the  United  States,  or  is  ac- 
cepted by  the  proper  public  officers,  a 
promise  to  pay  its  reasonable  value  is 
implied  and  enforced,  notwithstanding 
the  fact  that  the  appropriation  turns 
out  to  be  inadequate  to  pay  for  the 
same. 

Spillman  v.  United  States,  18  Ct.  CI. 
138;  Collins  v.  United  States,  15  Ct.  CI. 
35;  4  Ops.  Atty.  Gen.  600;  Freedman's 


Ct.  CI.  19;  Grant  v.  United  States,  5 
Ct.  CI.  71. 

As  the  defendant,  by  its  own  officers, 
whose  estimates  the  appellants  were 
compelled  to  rely  upon  by  the  terms  of 
the  contract,  misled  them  as  to  the 
amount  of  material  dredged,  it  is  difS- 
cult  to  see  upon  what  theory  the  court 
can  hold  that  the  appellant  was 
chargeable  with  constructive  knowl- 
edge of  the  amount  of  funds  available. 

Ferris  v.  United  States,  27  Ct.  CL 
542. 

An  appropriation  per  se  merely  im- 
poses limitations  upon  the  government's 
own  agents;  it  is  a  definite  amount  of 
money  intrusted  to  them  for  distribu- 
tion ;  but  its  insufficiency  does  not  pay 
the  government's  debts,  or  cancel  its 
obligations,  or  defeat  the  right  of  other 
parties. 

Ferris    v.    United    States,    supra; 
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Collins  V.  United  States,  15  Ct.  CI.  35; 
Parsons  v.  United  States,  15  Ct.  CI.  246; 
Spofford  V.  United  States,  32  Ct.  CI. 
452. 

A  quasi  or  constructive  contract  rests 
upon  the  equitable  principle  that  a  per- 
son shall  not  be  allowed  to  enrich  him- 
self unjustly  at  the  expense  of  an- 
other, when  the  acts  of  the  parties  or 
others  have  placed  in  the  possession  of 
any  person,  money  or  its  equivalent, 
under  such  circumstances  that  in  equity 
and  good  conscience  he  ought  not  to 
retain  it,  and  which  ex  sequo  et  bono 
belongs  to  another. 

Miller  v.  Schloss,  218  N.  Y.  400,  113 
N.  E.  337. 

Messrs.  Frank  Davis,  Jr.,  Special 
Assistant  to  the  Attorney  General, 
George  T.  Stonnont,  and  William  D. 
Harris,  for  appellee: 

Congress  did  not  authorize  the  mak- 
ing of  a  contract  covering  more  work 
than  could  be  paid  for  by  the  appro- 
priation; nor  did  the  Chief  of  En- 
gineers undertake  to  contract  for  work 
in  excess  of  the  appropriation. 

Hooe  V.  United  States,  218  U.  S.  322, 
54  L.  ed.  1055,  31  Sup.  Ct.  Rep.  85; 
United  States  v.  McMullen,  222  U.  S. 
460,  56  L.  ed.  269,  32  Sup.  Ct.  Rep.  128; 
Bradley  v.  United  States,  98  U.  S.  104- 
113,  25  L.  ed.  105-107, 

No  contract  can  be  implied  to  pay  for 
the  extra  work  where  the  government 
officers  had  no  authority  to  contract  in 
excess  of  the  appropriation,  and  where 
the  benefit  was  not  voluntarily  ac- 
cepted by  the  government. 

Hart  v.  United  States,  95  U.  S.  316, 
24  L.  ed.  479;  Langford  v.  United 
States,  101  U.  S.  341,  25  L.  ed.  1010; 
Moffat  V.  United  States,  112  U.  S.  24,  28 
L  ed.  623,  5  Sup.  Ct.  Rep.  10;  Camp  v. 
United  States,  113  U.  S.  648,  28  L.  ed. 
1081,  5  Sup.  Ct.  Rep.  687;  Hume  v. 
United  States,  132  U.  S.  406,  33  L.  ed. 
393,  10  Sup.  Ct.  Rep.  134;  3  Page. 
Contr.  §  1516,  p.  2592;  Plumley  v. 
United  States,  226  U.  S.  545,  57  L.  ed. 
342,  33  Sup.  Ct.  Rep.  139 ;  Shipman  v. 
United  States,  18  Ct.  CI.  138;  Hooe  v. 
United  States,  supra. 

As  the  officers  of  the  government 
were  not  authorized  under  the  Act  of 
July  25,  1912,  to  contract  in  excess  of 
the  appropriation,  they  were  not  au- 
thorized to  pay  the  contractors  out  of 
subsequent  appropriations  for  a  differ- 
ent purpose  coming  into  their  hands; 
and  the  amount  so  paid  was  properly 
deducted  as  a  debt  from  the  moneys  due 


the  contractor  on  account  of  another 
and  different  contract. 

Gratiot  v.  United  States,  15  Pet.  336, 
10  L.  ed.  759;  Wisconsin  C.  R.  Co.  v. 
United  States,  164  U.  S.  190,  41  L.  ed. 
399,  17  Sup.  Ct.  Rep.  45 ;  United  States 
v.  Burchard,  125  U.  S.  176,  31  L.  ed.  662, 
8  Sup.  Ct.  Rep.  832;  United  States  v. 
Saunders,  24  C.  C.  A.  649,  50  U.  S. 
App.  24,  79  Fed.  407;  McElrath  v. 
United  States,  102  U.  S.  426,  26  L.  ed. 
189. 

Mr.  Justice  Brandeis  delivered  the 
opinion  of  the  court: 

The  River  and  Harbor  Act  of 
July  25,  1912,  chap.  253,  37  Stat, 
at  L.  201,  209,  Comp.  Stat.  §  9902, 
made  this  appropriation :  "Improv- 
ing channel  from  Clearwater  har- 
bor through  Boca  Ciega  bay  to  Tam- 
pa bay,  Florida.  Completing  im- 
provement and  for  maintenance, 
twenty  thousand  dollars."  Sealed, 
proposals  were  solicited,  and  on 
January  21,  1913,  a  contract  was 
made  by  the  War  Department  with 
the  Hillsboro  Dredging  Company 
to  do  work  at  unit  rates  for  dredg- 
ing soft  material  and  for  excavat- 
ing rock.  The  appropriation  was 
ample  to  defray  the  cost  at  these 
rates,  assuming  that  the  quantities 
of  material  to  be  removed  did  not 
greatly  exceed  the  estimates  pre- 
sented by  the  specifications.  It  was 
provided  by  the  contract  that  Unit- 
ed States  "inspectors  will  keep  a 
record  of  the  work  done,"  and  also 
that,  "within  the  limits  of  available 
funds,  the  United  States  reserves 
the  right  to  require  the  removal  of 
such  yardage  as  will  complete  the 
work,  ...  be  it  more  or  less 
than  the  quantities  above  esti- 
mated.   .    .    ." 

Work  was  begun  under  the  con- 
tract in  June,  1913,  and  payments 
were  made  monthly  on  estimates 
of  the  government  inspector.  Up- 
on these  estimates  both  the  govern- 
ment and  the  contractor  relied. 
About  May  15,  1914,  it  was  dis- 
covered that,  through  a  mistake  of 
the  inspector,  so  much  work  had 
already  been  done  that,  if  paid  for 
at  the  unit  rates,  it  would  call  for  an 
amount  far  in  excess  of  the  appro- 
priation   available.      The    govem- 


i 


Digitized  by 


Google 


40fi 


AMlERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.LJI. 


ment  engineer  in  charge  ordered 
operations  discontinued  immedi- 
ately.; and  this  contractor  had  no 
further  connection  with  the  work. 
The  work  already  done  amounted 
at  the  unit  price  to  $25,032.31. 
The  aggregate  appropriation  avail- 
able for  the  improvement — includ- 
ing an  additional  $3,000  made  by 
Act  of  March  4,  1913,  chap.  144, 
37  Stat,  at  L.  801,  809— was  $23,- 
000.  Against  this  appropriation 
the  government  charged  $1,732.90 
for  superintendence  and  office  ex- 
penses. The  balance— $21,267.10 
— it  paid  to  the  contractor,  leaving 
unsatisfied  a  claim,  at  the  unit  rates, 
of  $3,042.74,  for  material  dredged 
or  excavated,  and  a  further  claim 
of  $1,551  for  the  cost  of  blasting 
rock  which  was  rtot  removed  because 
.of  the  oi-der  to  cease  work.  To  re- 
cover these  sums  the  assignee  in 
bankruptcy  of  the  Hillsboro  Com- 
pany brought  this  suit  in  the  court 
of  claims.  That  court  entered  judg- 
ment for  the  government  (55  Ct. 
CI.  193) ;  and  the  case  is  here  on 
appeal. 

First.  It  is  urged  that  the  Sec- 
retary of  War  was  auuthorized  by 
Congress  to  make,  and  that  he  did 
make,  ^  contract  with  the  Hillsboro 
Company  not  only  to  proceed  with 
the  work,  but  for  its  completion; 
and  that  the  United  States  is,  there- 
fore, liable,  even  though  the  appro- 
priation proved  to  be  insufficient. 
Two  appropriations  had  been  made 
for  this  project  before  the  Act  of 
1912  above  referred  to;  one  by  Act 
of  June  25,  1910,  chap.  382,  36  Stat, 
at  L.  630,  644,  of  $29,500,  for  "im- 
proving channel  from  Clearwater 
harbor;"  the  other  by  Act  of  Feb- 
ruary 27,  1911,  chap.  166,  36  Stat, 
at  L.  933,  941,  of  the  like  amount 
for  "completing  improvement."  The 
Act  of  July  25,  1912,  provided  by  § 
8  (37  Stat,  at  L.  233,  chap.  253, 
Comp.  Stat.  §  9,877,  9  Fed.  Stat. 
Anno.  2d  ed.  p.  37)  that  "whenever 
the  appropriations  made  or  author- 
ized to  be  made  for  the  completion 
of  any  river  and  harbor  work  shall 
prove  insufficient  therefor,  the  Sec- 


retary of  War  may,  in  his  discre- 
tion, on  recommendation  of  the 
Chief  of  Engineers,  apply  the  funds 
so  appropriated  or  authorized  to 
the  prosecution  of  the  work."  But 
by  none  of  these  acts  was  any  au- 
thority conferred  upon  the  Secre- 
tary of  War  to 
complete  the  im-  ^^^l^^Si^**— 
provement,  or  to  ▼•uduy— 
contract  to  expend  IppropViftioB. 
more  than,  the 
amount  then  appropriated.  On  the 
other  hand,  §  3733  of  the  Revised 
Statutes  (Comp.  Stat.  §  6886,  8 
Fed.  Stat.  Anno,  2d  ed.  p.  355)  pro- 
vides that  no  contract  "for  any  pub- 
lic improvement  shall  bind  the  gov- 
ernment to  pay  a  larger  sum  than 
the  amount  in  the  Treasury  appro- 
priated for  the  specific  purpose." 
See  also  §§  3732  and  5503  (Comp. 
Stat.  §§  6884,  10,266,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  351).  And  the  Act 
of  June  30,  1906,  chap.  3914,  pro- 
vides by  §  9  (34  Stat,  at  L.  697,  764, 
Comp.  Stat.  §  6763,  3  Fed.  Stat. 
Anno.  2d  ed.  p.  153)  that  "no  act 
of  Congress  hereafter  passed  shall 
be  construed  ...  to  authorize 
the  execution  of  a  contract  involv- 
ing the  payment  of  money  in  excess 
of  appropriations  made  by  law,  un- 
less such  act  shall  in  specific  terms 
declare  an  appropriation  to  be  made 
or  that  a  contract  may  be  execut- 
ed." The  Secretary  of  War  was, 
therefore,  without  power  to  make  a 
contract  binding  the  government  to 
pay  more  than  the  amount  appro- 
priated. See  Bradley  v.  United 
States,  98  U.  S.  104,  113,  114,  25 
L.  ed.  105, 107.  Those  dealing  with 
him  must  be  held  to  have  had  notice 
of  the  limitations  upon  his  author- 
ity. But  there  is  nothing  in  the 
contract  indicating  _«„„,tr»ctioo^ 
a  purpose  to  bind  exceeding 
the  government  for  -«•«"•»»•••'•«»- 
any  amount  in  excess  of  the  appro- 
priation. On  the  contrary,  it  limits 
to  the  amount  of  the  appropriation 
the  work  which  may  be  done. 

By  Act  of  October  2,  1914,  chap. 
313,  38  Stat,  at  L.  725,  Congress 
appropriated  the  sum  of  $20,000,- 


Digitized  by 


Google 


SUTTON  V.  UNITED  STATES.  407 

(t5S  D.  B.  SIS,  65  L.  ed.  10i»,  il  Sup.  Ct.  Rep.  S6S.) 

expended    under   the     answer  to  this  contention  is  that 


000,  "to   be 

direction  of  the  Secretary  of  War 
and  the  supervision  of  the  Chief  of 
Engineers,  for  the  preservation  and 
maintenance  of  existing  river  and 
harbor  works,  and  for  the  prosecu- 
tion of  such  projects  heretofore  au- 
thorized as  may  be  most  desirable 
in  the  interests  of  commerce  and 
navigation  and  most  economical 
and  advantageous  in  the  execution 
of  the  work."  Out  of  the  sum  so 
appropriated  $12,000  was  allotted 
by  the  Secretary  for  completing  the 
Clearwater  harbor  improvement ; 
and  out  of  this  sum  there  was  paid 
to  the  contractor  in  November, 
1914,  $3,046.44,  being  the  unpaid 
balance  at  unit  prices  for  the  ma- 
terial removed  prior  to  May  15, 
1914.  This  payment  was  later  dis- 
allowed by  the  auditor  for  the  War 
Department  and  the  Comptroller  of 
the  Treasury,  and  was  deducted 
from  iMiyments  made  to  the  con- 
tractor under  a  wholly  different 
contract  for  work  in  North  and 
South  Carolina.  It  is  clear  that  the 
Act  of  1914  did  not 

Appropriations  .,         .  .,  ,. 

-work  already  authorize  the  appli- 
*""••  cation  of  any  part 

of  the  appropriation  to  work  there- 
tofore done.  The  payment  there- 
from, having  been  unauthorized, 
did  not  bind  the  government;  and 

if  it  was  entitled  to 
co'n'JSfct^**""  recover  the  money, 
dldSSfM*"*"      ^^^  method  pursued 

in  doing  so  was 
proper.  Wisconsin  C.  R.  Co.  v. 
United  States,  164  U.  S.  190,  41  L. 
ed.  399,  17  Sup.  Ct.  Rep.  45 ;  Grand 
Trunk  Western  R.  Co.  v.  United 
States,  252  U.  S.  112,  64  L.  ed.  484, 
40  Sup.  Ct.  Rep.  309. 

Second.  It  is  contended  that  since 
the  contract  provided  that  the  gov- 
ernment "inspectors  will  keep  a 
record  of  the  work  done,"  since 
their  estimates  were  relied  upon  by 
the  contractor,  and  since,  by  reason 
of  the  inspector's  mistake,  the  con- 
tractor was  led  to  do  work  in  excess 
of  the  appropriation,  the  United 
States  is  liable  as  upon  an  implied 
contract  for  the  fair  value  of  the 
work   performed.     But  the   short 


—implied 
contracts. 


since  no  official  of  the  government 
could  have  rendered  it  liable  for  this 
work  by  an  express  contract,  none 
can  by  his  acts  or 
omissions  create  a 
valid  contract  im- 
plied in  fact.  The  limitation  upon 
the  authority  to  impose  contract  ob- 
ligations upon  the  United  States  is 
as  applicable  to  contracts  by  impli- 
cation as  it  is  to  those  expressly 
made.  Nor  did  the  subsequent  use 
of  the  excavation 
by  the  government  ^JT^^oV'^Sr"" 
imply  a  promise  to 
pay  for  it  if  at  any  time  thereafter 
Congress  should  appropriate  money 
to  be  applied  in  completing  the  im- 
provement. "Whenever  a  structure 
is  permanently  affixed  to  real  prop- 
erty belonging  to  an  individual, 
without  his  consent 
or  request,  he  can-  impiied-^oM  of 
not  be  .held  respon-  tV"."^Jfhe?.""* 
sible  because  of  its 
subsequent  use.  It  becomes  his  by 
being  annexed  to  the  soil ;  and  he  is 
not  obliged  to  remove  it  to  escape 
liability.  He  is  not  deemed  to  have 
accepted  it  so  as  to  incur  an  obliga- 
tion to  pay  for  it,  merely  because  he 
has  not  chosen  to  tear  it  down,  but 
has  seen  fit  to  use  it."  United 
States  V.  Pacific  R.  Co.  120  U.  S. 
227,  240,  30  L.  ed.  634,  638,  7  Sup. 
Ct.  Rep.  490.  And  the  work  here 
in  question  was  not  done  with  the 
consent  or  at  the  request  of  the 
United  States;  for  neither  the  gov- 
ernment inspectors  nor  the  Secre- 
tary of  War  had  authority  either  to 
obligate  the  government  or  accept 
voluntary  services.  See  Revised 
Stat.  §  3679,  as  amended  March  3, 
1905,  chap.  1484,  §  4,  33  Stat,  at  L. 
1257,  and  February  27,  1906,  chap. 
510,  §  3,  34  Stat,  at  L.  48,  Comp. 
Stat.  §  6778,  3  Fed.  Stat.  Anno.  2d 
ed.  p.  138. 

There  is  no  necessity  to  consider 
what  may  be  the  equitable  rule 
where  there  is  a  claim  of  unjust  en- 
richment through  work  done  upon 
the  land  of  another  under  a  mistake 
of    fact.      See    Bright    v.    Boyd, 
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1  Story,  478,  Fed.  Cas.  No.  1875,  2 
Story,  608,  Fed.  Cas.  No.  1876 ;  Wil- 
liams V.  Gibbes,  20  How.  535,  538, 
15  L.  ed.  1013,  1014;  Canal  Bank  v. 
Hudson,  111  U.  S.  66,  82,  83,  28  L. 
ed.  354,  359,  360,  4  Sup.  Ct.  Rep. 
303;  Armstrong  v.  Ashley,  204  U. 
S.  272,  285,  51  L.  ed.  482,  488,  27 
Sup.  Ct.  Rep.  270.  Nor  need  we 
consider  whether  the  doctrine  is 
ever  applicable  to  transactions  with 
the  frovernment.  •  For  the  right  to 
sue  the  United  States  in  the  court 
of  claims,  here  invoked,  must  rest 
upon  the  existence  of  a  contract  ex- 
press or  implied  in  fact.  United 
States  V.  North  American  Transp. 
&  Trading  Co.  253  U.  S.  330,  335, 
64  L.  ed.  935,  938,  40  Sup.  Ct.  Rep. 
518. 

Third.  While  the  contractor  can- 
not»recover  for  work  done  in  excess 
of  the  ^propriation,  he  is  enti- 
tled to  payment  to  the  extent  of 
the  available  appropriation.  The 
amount  appropriated  was  $23,000. 
The  contractor  received  only  $21,- 
267.10,  It  appears  that  the  bal- 
ance, $1,732.90,  was  applied  to 
superintendence  and  office  expens- 
es; and  the  findings  of  fact  state 
that  the  contractor  "was  charged 
with  expenses  of  inspection  dur- 
ing an  extension  of  time  beyond 
the  contract  period,  amounting  to 


$722.47."    The  appropriate  expense 
of   superintendence  „„,,,^  „.,,^ 
is    clearly    charge-  ooiitr«ct»- 

able  against  the  ap-    •nperlatendeBce 

propriation.       But  "IJ^.'Se^'oT"'- 

11,  through   mistake   Kovernment 

of  the  government's  •**"** 
representatives,  more  work  is  done, 
and  work  is  continued  for  a  longer 
period,  tiian  was  contracted  for  or 
authorized,  the  expenses  of  super- 
intendence incident  to  the  mistake 
should  be  borne  by  the  government : 
and  the  contractor  should  not  be 
made  to  suffer  by  the  depletion  of 
the  appropriation.  The  fund  other- 
wise available  for  work  actually 
performed  should  be  applied  to  that 
purpose.  The  findings  of  fact  leave 
us  in  doubt  whether  there  has  been 
charged  against  this  appropriation 
any  sum  for  superintendence  in  ex- 
cess of  amounts  properly  charge- 
able; and  counsel  were  unable  to 
remove  these  doubts,  to  which  at- 
tention was  called  at  the  argument. 
Unless  the  parties  can  agree  as  to 
the  facts,  the  case  should  be  remand- 
ed to  the  Court  of  Claims,  to  deter- 
mine what,  if  any,  amount,  was  er- 
roneously charged  against  the  ap- 
propriations aggregating  $23,000; 
and  for  the  amount  of  such  improper 
charges,  if  any,  judgment  should  be 
entered  for  the  petitioner.  Except 
as  stated,  the  judgment  is  affirmed. 


ANNOTATION. 

LiabQity  f<Mr  work  done  or  materiak  furnished,  etc.,  for  state  or  Federal 
governments  In  excess  of  appropriations. 


I.  In  general,  408. 
II.  Federal  cases,  409, 
III.  State  cases,  413. 

/.  In  general. 

The  general  rule  is  that  neither  the 
Federal  nor  a  state  government  can 
be  held  liable  for  materials  furnished, 
or  work  done,  under  a  single  original 
contract  entered  into  pursuant  to  a 
statute  making  a  special  appropria- 
tion for  a  particular  project  or  en- 
terprise, in  excess  of  the  amount  ap- 
propriated. 

United  States.  —  Bradley  v.  United 


States  (1878)  98  U.  S.  104,  25  L.  ed. 
105.  7  Sup.  Ct.  Rep.  850,  affirming 
(1877)  13  Ct.  CI.  166;  United  States  v. 
McDougall  (United  States  v.  Jones) 
(1886)  121  U.  S.  89,  30  L.  ed.  861,  7 
Sup.  Ct.  Rep.  850;  Hooe  v.  United 
States  (1910)  218  U.  S.  322,  54  L.  ed. 
1055,  31  Sup.  Ct.  Rep.  85,  affirming 
(1908)  43  Ct.  CI.  245;  SUTTON  v. 
United  States  (reported  herewith) 
ante,  403;  Curtis  v.  United  States 
(1866)  2  Ct.  CI.  144;  Trenton  Loco- 
motive &  Mach.  Mfg.  Co.  v.  United 
States  (1876)  12  Ct.  CI.  147;  Shipman 
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V.  United  States  (1883)  18  Ct.  CI. 
138;  Dougherty  v.  United  States 
(1883)  18  Ct.  CI.  496;  San  Francisco 
Bridge  Co.  v.  United  States  (1913) 
209  Fed.  135. 

Arkansas.  —  See  Jobe  v.  Caldwell 
(1910)  93  Ark.  603,  125  S.  W.  423. 

District  of  Columbia.  —  See  United 
States    ex   rel.    Redfield   v.    Windom 

(1890)  8    Mackey,    54,    affirmed    in 

(1891)  137  U.  S.  636,  34  L.  ed.  811, 
11  Sup.  Ct  Rep.  197. 

Idalio.  —  State  v.  National  Surety 
Co.  (1916)  29  Idaho,  670,  2  A.L.R. 
251,  161  Pac.  1026. 

Kansas.  —  Henderson  v.  Hovey 
(1891)  46  Kan.  691,  13  L.R.A.  222, 
27  Pac.  177. 

Ohio.  —  State  v.  Johnson  (1884) 
42  Ohio  St.  134, 

Rhode  Island.  —  Re  State  House 
Constr.  Loan  (1897)  20  R.  I.  704,  38 
Atl.  927. 

Texas.  —  Nichols  v.  State  (1895) 
11  Tex.  Civ.  App.  327,  32  S.  W.  452. 

Wisconsin.  —  State  v.  Mills  (1882) 
56  Wis.  229,  12  N.  W.  359. 

In  a  few  instances,  however,  the 
facts  have  been  such  as  have  been 
declared  sufficient  to  permit  a  recov- 
ery for  the  excess  over  the  appro- 
priation. See  the  following  subdi" 
visions  of  this  annotation. 

II.  Federal  cases. 

Applying  the  general  rule  that  the 
government  cannot  be  held  beyond  the 
appropriation,  it  was  held  in  the  re- 
ported case  (Sutton  v.  United  States, 
ante,  403)  that  the  making  of  a  con- 
tract binding  the  government  to  pay 
more  than  the  amount  appropriated 
was  not  within  the  power  of  the 
Secretary  of  War,  under  the  River  and 
Harbor  Act  of  July  25,  1912,  making 
an  appropriation  for  completing  a 
specified  improvement,  and  providing 
in  §  8  that,  whenever  the  appropria- 
tions made  or  authorized  to  be  made 
for  the  completion  of  any  river  and 
harbor  work  shall  prove  insufficient 
therefor,  the  Secretary  of  War  may, 
in  his  discretion,  on  recommendation 
of  the  Chief  of  Engineers,  apply  the 
funds  so  appropriated  or  authorized 
to  the  prosecution  of  the  work — espe- 
cially in  view  of  the  provisions  of  U.  S. 


Rev.  Stat.  §  3733,  Comp.  Stat.  §  6g86, 
8  Fed.  Stat.  Anno.  2d  ed.  p.  355,  that 
no  contract  for  any  public  improve- 
ment shall  bind  the  government  to 
pay  a  larger  sum  than  the  amount  in 
the  Treasury  appropriated  for  the 
specific  purpose,  and  of  §§  3732  and 
5603,  Comp.  Stat.  §§  6884,  10,266,  8 
Fed.  Stat.  Anno.  2d  ed.  p.  351,  and 
the  Act  of  June  30,  1906,  that  no  act 
shall  be  construed  to  authorize  the 
execution  of  a  contract  involving  the 
payment  of  money  in  excess  of  appro- 
priations made  by  law,  unless  such 
act  shall,  in  specific  terms,  declare 
an  appropriation  to  be  made,  or  that 
a  contract  may  be  executed. 

So,  in  San  Francisco  Bridge  C!o.  v. 
United  States  (1913)  209  Fed.  135, 
where  a  government  contractor  for 
harbor  excavating  removed  earth  in. 
excess  of  the  amount  for  which  the 
appropriation  would  pay,  it  was  held 
that  recovery  must  be  limited  to  the 
amount  of  the  appropriation. 

And  in  Curtis  v.  United  States 
(1866)  2  Ct.  CI.  144,  it  was  held  that 
the  court  of  claims  could  iiot  sub- 
ject the  general  appropriation  made 
to  meet  its  judgments  to  the  payment 
of  a  claim  for  extras,  such  as  altera- 
tions and  additions  made  to  the  San 
Francisco  Mint  by  a  government  con- 
tractor for  the  construction  thereof, 
as  ordered  by  government  officials, 
where  the  same  exceeded  the  original 
appropriation  and  the  original  con- 
tract was  entered  into  pursuant  to  a 
statute  providing  that  the  cost  should 
not  exceed  the  specified  amount. 

And  in  Shipman  v.  United  States 
(1883)  18  Ct.  CI.  138,  where  Con- 
gress appropriated  a  specified  sum  for 
the  construction  of  a  certain  road, 
the  court,  in  holding  that  in  view  of 
the  statutory  provision  prohibiting 
contracts  unless  the  same  are  author- 
ized by  law,  or  are  under  appropri- 
ations adequate  to  their  fulfilment, 
and  the  provision  of  the  contract  that 
the  work  and  materials  should  be 
restricted  to  the  appropriation,  there 
could  be  no  recovery  by  the  contractor 
for  extra  work  and  extra  materials 
on  the  theory  that  the  acceptance  and 
use  thereof  by  the  government  created 
an  implied  contract  to  pay  therefor. 


Digitized  by 


Google 


410 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


poisted  out  a  distinction  between 
contracts  "authorized  by  law"  and 
contracts  "under  an  appropriation 
adequate  to  their  fulfilment,"  said: 
"To  avoid  these  provisions  of  the  con- 
tract and  the  statute,  the  claimant  al- 
leges that  he  did  extra  work  and 
furnished  extra  materials,  which  the 
defendants  have  accepted  and  used, 
and  so  an  implied  contract  is  raised 
to  pay  him  therefor.  But  the  extra 
work  and  materials  for  which  he 
claims  payment,  according  to  his  own 
allegations,  are  not  other  and  different 
from  those  specified  in  the  contract, 
but  are,  he  alleges,  of  greater  value 
than  the  limit  of  payment  which 
the  law  fixed  and  to  which  he  agreed. 
Had  he  proved  the  fact  so  to  b6,  we 
do  not  think  it  would  raise  an  implied 
promise  to  pay  for  such  work,  in  view 
of  the  stringent  restriction  of  the 
statute.  To  hold  otherwise  would  be 
completely  to  nullify  the  statute  and 
let  down  the  bar  set  up  by  Congress 
to  prevent  executive  officers  from  in- 
volving the  government  in  expendi-' 
tures  beyond  those  contemplated  and 
authorized  by  the  lawmaking  power. 
The  liability  in  this  case  rests  wholly 
upon  the  appropriation,  and  is  differ- 
ent from  those  cases,  which  frequent- 
ly arise,  wherein  Congress  passes 
an  act  authorizing  officers  to  con- 
struct a  building  or  do  other  specified 
work,  without  restriction  as  to  cost, 
and  then  makes  an  appropriation  in- 
adequate to  do  the  whole  of  it,  or 
makes  none  at  all.  In  such  cases  the 
authority  to  cause  the  work  to  be 
done,  and  to  make  contracts  therefor, 
is  complete  and  unrestricted.  All 
work,  therefore,  done  under  the  direc- 
tion of  the  officers  thus  charged  with 
the  execution  of  the  law,  creates  a 
liability  on  the  part  of  the  government 
to  pay  for  it,  and  if  a  written  contract 
be  made  and  work  be  done  in 
excess  of  the  contract  specifications, 
or  entirely  outside  of  or  in  addition 
to  the  written  contract,  and  such  work 
inures  to  the  benefit  of  the  United 
States,  in  the  execution  of  the  law, 
or  is  accepted  by  the  proper  public 
officers,  a  promise  to  pay  its  reason- 
able value  is  implied  and  enforced. 
We  have  frequently  held  that,  where 


there  is  a  liability  on  the  part  of  the 
government,  it  is  not  avoided  by  the 
omission  on  the  part  of  Congress  to 
provide  the  money  with  which  to  dis- 
charge it.  .  .  .  But  where  an 
alleged  liability  rests  wholly  upon 
the  authority  of  an  appropriation, 
they  must  stand  and  fall  together,  so 
that,  when  the  latter  is  exhausted,  the 
former  is  at  an  end,  to  be  revived, 
if  at  all,  only  by  subsequent  legisla- 
tion by  Congress." 

So,  in  Trenton  Locomotive  &  Mach. 
Mfg.  Co.  V.  United  States  (1876)  12 
Ct.  CI.  147,  the  court  applied  the  rule 
that  a  government  contractor  is 
chargeable  with  notice  of  the  stat- 
utory amount  which  can  be  expended 
for  the  particular  object  authorized 
thereby,  and  held  that  a  contractor 
for  the  construction  of  a  marine  hos- 
pital at  New  Orleans,  who  had  done 
extra  work,  could  not  set  up  a  breach 
of  contract  because  of  the  fact  that 
he  was  compelled  to  stop  the  con- 
struction when  the  appropriation  was 
exhausted. 

And  one  who  leases  property  to  the 
government  for  an  agreed  rental,  but 
subject  to  an  appropriation  by  Con- 
gress for  the  payment  of  the  rent, 
cannot  recover  rent  beyond  the 
amount  appropriated  therefor  by  Con- 
gress. Bradley  v.  United  States 
(1878)  98  U.  S.  104,  25  L.  ed.  105, 
affirming  (1877)  13  Ct.  CI.  166.  And 
in  Hooe  v.  United  States  (1910)  218 
U.  S.  322,  64  L.  ed.  1055,  31  Sup.  Ct. 
Rep.  85,  affirming  (1908)  43  Ct  CI. 
245,  it  was  held  that  the  owners  of  a 
building,  who  had  received  the  en- 
tire sums  appropriated  by  Congress 
as  rental  therefor,  could  not  maintain 
a  suit  against  the  government,  under 
the  statute  conferring  jurisdiction  to 
hear  and  determine  claims  against 
the  government  founded  upon  the 
Constitution  of  the  United  States,  to 
recover  the  difference  between  such 
sums  and  the  fair  rental  value  of 
the  building,  including  a  part  which 
was  used  without  consent,  on  the 
theory  that  the  claim  is  founded 
either  on  a  contract,  express  or  im- 
plied, or  upon  the  constitutional  obli- 
gation to  make  just  compensation  for 
private  property  taken  for  public  use. 
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in  view  of  statutes  providing,  respect- 
ively, that  "no  department  of  the 
government  shall  expend  in  any  one 
fiscal  year  any  sum  in  excess  of  appro- 
priations made  by  Congress  for  that 
fiscal  year,  or  involve  the  govern- 
ment in  any  qontract  for  the  future 
payment  of  money  in  excess  of  such 
appropriations;"  that  "no  contract  or 
purchase  on  behalf  of  the  United 
States  shall  be  made  unless  the 
same  is  authorized  by  law,  or  is  under 
an  appropriation  adequate  to  its  ful- 
filment;" and  that  no  contract  for 
the  rental  of  property  for  government 
purposes  shall  be  made  until  an  appro- 
priation ,  therefor  shall  have  been 
made  in  terms  by  Congress. 

In  United  States  v.  McDougall 
(United  States  v.  Jones)  (1886)  121 
U.  S.  89,  30  L.  ed.  861,  7  Sup.  Ct,  Rep. 
850,  where  Indian  agents  made  con- 
tracts for  supplies  for  Indians  in 
excess  of  appropriation,  it  was  held 
that  there  could  be  no  recovery  be- 
yond the  appropriation. 

And  the  fact  that  Congress,  by 
special  acts,  has  made  provision  for 
payments  of  particular  claims  for 
supplies  furnished  in  excess  of  the 
original  appropriation,  furnishes  no 
ground  for  an  assumption  that  the 
government  has  thereby  recognized 
a  legal  liability  for  other  similar 
claims,  so  as  to  permit  the  contractor 
to  recover  therefor.  United  States 
V.  McDougall,  supra.  The  court, 
among  other  things,  said:  "That 
Congress,  by  special  acts,  made  pro- 
vision for  the  payment  of  particular 
claims  of  the  same  class,  furnishes 
no  ground  whatever  for  the  assump- 
tion that  the  government  recognized 
its  legal  liability  for  the  amount  of 
such  claims,  much  less  for  the  amount 
of  all  other  claims  of  like  character. 
Such  legislation  may  well  furnish  the 
basis  for  an  appeal  to  the  legislative 
department  of  the  government,  to 
place  all  claimants  of  the  same  class 
upon  an  equality.  But  we  are  aware 
of  no  principle  of  law  that  would 
justify  a  court  in  treating  the  allow- 
ance by  Congress  of  particular  claims 
as  a  recognition  by  the  government 
of  its  liability  upon  every  demand  of 
like  character  in  the  hands  of  claim- 


ants. We  may  properly  take  judicial 
notice  of  the  fact  that  many  claims 
against  the  United  States  cannot  be 
enforced  by  suit,  but  provision  for 
which  may,  and  upon  grounds  of 
equity  and  justice  ought  to  be,  made 
by  special  legislation.  But  the  dis- 
cretion which  Congress  had  in  such 
matters  would  be  very  seriously 
trammeled,  if  the  doctrine  should  be 
established  that  it  cannot  appropriate 
money  to  pay  particular  claims,  except 
at  the  risk  of  thereby  recognizing  the 
legal  liability  of  the  United  States 
for  the  amount  of  other  claims  of  the 
same  general  class." 

And  it  has  been  held  by  the  United 
States  Supreme  Court  that  the  subse- 
quent use  by  the  government  of  work 
done  by  a  government  contractor 
after  the  appropriation  therefor  was 
expended  does  not  imply  a  promise 
to  pay  for  such  excess  work  if  at  any 
time  thereafter  Congress  should 
appropriate  money  to  be  applied  in 
completing  the  original  improvement 
undertaken.  Sutton  v.  United  States 
(reported  herewith)  ante,  403.  Nor 
is  work  already  done  within  the 
purview  of  the  provisions  of  an  act 
making  an  appropriation  to  be  ex- 
pended under  the  direction  of  the 
Secretary  of  War  and  the  supervision 
of  the  Chief  of  Engineers,  for  the 
preservation  and  maintenance  of 
existing  river  and  harbor  works,  and 
for  the  prosecution  of  such  projects 
theretofore  authorized  as  may  be  most 
desirable  in  the  interests  of  commerce 
and  navigation,  and  most  economical 
and  advantageous  in  the  execution  of 
the  work,  so  as  to  permit  a  govern- 
ment contractor  to  recover  for  work 
previously  done  in  making  channel 
improvements  in  excess  of  the 
amount  originally  appropriated  there- 
for.   Ibid. 

And  the  reported  case  (Sutton  v. 
United  States)  is  authority  for  the 
proposition  that  no  intention  to  bind 
the  government  for  any  amount  in 
excess  of  that  appropriated  by  Con- 
gress for  completing  an  improvement 
can  be  deduced  from  provisions,  in  a 
contract  for  doing  the  work  at  unit 
rates  for  dredging  soft  materials  and 
for  excavating  rock,  that,  within  the 
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limits  of  available  funds,  the  United 
States  reserves  the  right  to  require 
the  removal  of  such  yardage  as  will 
complete  the  work,  be  it  more  or  less 
than  the  quantities  estimated. 

However,  there  have  been  contrary 
conclusions  reached,  in  a  few  in- 
stances, in  courts  of  inferior  juris- 
diction. 

Thus,  in  Grant  v.  United  States 
(1869)  5  Ct.  CI.  71,  it  was  held  that 
while  the  statutory  prohibition  against 
any  contract  not  authorized  by  law, 
or  made  under  an  appropriation  in- 
adequate to  its  fulfilment,  prohibits 
the  making  of  an  original  contract  in 
excess  of  the  appropriation,  it  does 
not  prohibit  a  contractor  recovering 
in  quantum  meruit  the  cost  of  extra 
materials  and  labor  furnished  on  the 
orders  of  accredited  government  offi- 
cials, notwithstanding  such  cost  ex- 
ceeds the  appropriation,  the  building 
in  question  having  been  rendered 
more  valuable  and  useful,  and  having 
been  accepted  and  used  by  the  govern- 
ment. The  court  in  the  majority 
opinion  argued  as  follows:  "The 
cost  of  the  building,  under  the  author- 
ity of  the  government  agents  intrusted 
with  its  erection,  was  carried  beyond 
the  appropriation,  and  under  their 
orders  completed,  and  subsequently 
it  has  been  accepted  by  the  United 
States,  and  now  is  in  their  use  and 
occupation.  In  this  state  of  the  case, 
are  the  defendants  answerable  for  the 
fair  and  reasonable  value  of  the  extra 
work  and  materials  put  upon  it? 
Were  the  question  one  of  original 
eyetarj 
for    a 

which  would  cost  more  than  the  ap- 
propriation, we  should  unhesitatingly 
hold  .  .  .  that  he  had  no  power 
to  contract  for  more  work  than  he 
could  control  money  to  pay  for.  But 
such  is  not  this  case.  Here  the  extra 
work  has  been  done  and  materials 
furnished  under  the  supposed  author- 
ity of  the  chosen  agents  of  the  gov- 
ernment, when  the  contractors  were 
ready  and  willing  to  complete  the 
building  in  strict  accordance  with 
their  original  agreement.  The  build- 
ing is  made  more  valuable,  perma- 
nent, and  useful,  by  the  extra  work 


authority    in    the    Secretary    or    his 
agents    to    contract    for    a    building 


and  materials  bestowed  upon  it,  than 
it  would  have  been  had  it  been  com- 
pleted according  to  the  terms  and 
specifications  of  the  written  contract; 
and  we  think,  upon  the  plainest  prin- 
ciples of  natural  justice  and  conunon 
equity,  the  United  States  are  bound 
to  pay  the  fair  and  reasonable  value 
of  the  extra  work  and  materials.  We 
are  aware  that  this  is  a  delicate 
doctrine  when  applied  to  the  United 
States,  which  only  act  through  their 
agents,  whose  authority  is  limited  by 
law;  but  under  the  broad  provisions 
of  the  Act  of  February  24,  1855, 
organizing  this  court,  we  have  juris- 
diction over  all  'claims  founded  on 
contracts,  either  expressed  or  im- 
plied,' and  a  stronger  case  of  implied 
contract  can  scarcely  be  presented. 
To  hold  otherwise,  under  the  circum- 
stances of  this  case,  would  be  to  hold 
that  the  United  States,  through  their 
accredited  agents  intrusted  with  the 
supervision  of  the  execution  of  their 
contracts,  could  at  their  own  option 
put  it  out  of  the  power  of  the  con- 
tractors to  fulfil  their  agreements 
with  the  government,  by  compelling 
them  to  depart  from  the  original 
stipulations  in  the  written  agree- 
ments, and  to  perform  other  and  ad- 
ditional labor,  which  they  were  not 
bound  under  contract  to  perform,  and 
then  escape  payment  by  pleading 
nonperformance.  Such  a  doctrine  is 
abhorrent,  and  opposed  to  all  the  well- 
settled  principles  of  justice  and 
equity,  and  cannot  be  recognized  by 
any  court  of  justice.  .  .  .  In  no 
instance,  to  my  knowledge,  have  we 
declined  to  give  judgment  for  the 
claimant,  when,  on  grounds  of 
quantum  meruit,  he  has  shown  him- 
self clearly  entitled  to  recover.  Any 
other  doctrine  would  be  dishonoring 
to  the  government,  and  often  embar- 
rassing to  the  executive  departments 
intrusted  with  the  execution  of  con- 
tracts made  under  appropriations, 
which,  with  all  the  precaution  the  de- 
partments could  exercise  in  letting 
them,  sometimes  prove  slightly  in- 
adequate to  their  fulfilment."  How- 
ever, one  judge  dissented  on  the 
ground  that  "the  amount  of  the  appro- 
priation  in   the   statute   limited  the 
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power  of  the  Secretary,  and  all  acting 
under  him,  and  that  neither  he  nor 
they  could  contract  beyond  it,  either 
in  the  original  contract  or  by  any 
supplementary  contract,  for  additions 
and  extras." 

And  it  has  been  held  that,  where 
A  person  is  but  one  of  several  to 
be  paid  out  of  an  appropriation,  he 
is  not  bound  to  know  the  condition  of 
the  appropriation,  or  whether  it  has 
been  diverted  or  maladministered,  so 
that  its  exhaustion  does  not  prevent 
recovery  for  work  done  or  materials 
furnished  in  excess  of  the  appropria- 
tion. Dougherty  v.  United  States 
(1883)  18  Ct.  CI.  496  (holding  that 
lone  contracting  for  partial  service 
was  not  limited  to  the  amount  of  the 
appropriation) ;  Ferris  v.  United 
States  (1892)  27  Ct.  CI.  542  (holding 
that  a  contractor,  who  was  one  of 
several  to  be  paid  out  of  an  appropria- 
tion, was  not  chargeable  with  notice 
that  a  part  of  the  appropriation  had 
been  diverted  to  other  projects) ; 
Myerle  v.  United  States  (1897)  83 
Ct.  CI.  1  (holding  that  a  contractor 
for  the  construction  of  one  of  several 
vessels,  under  a  general  appropria- 
tion covering  them  all,  was  not 
chargeable  with  knowledge  of  the 
apportionment  of  the  appropriation 
between  him  and  other  contractors 
for   the    other    vessels    authorized). 

Where  extra  work  is  done,  the 
^und  available  under  the  appropria- 
tion should  be  applied  to  the  purpose 
intended,  without  unnecessary  deple- 
tion. Applying  this  rule,  it  was  held 
:in  the  reported  case  (SuTTON  v. 
United  States,  ante,  403)  that 
where,  through  mistake  of  the  gov- 
ernment's representatives,  more  work 
is  done  and  work  is  continued  for  a 
longer  period  than  was  contracted 
for  or  authorized,  the  expenses  of 
superintendence  incident  to  the  mis- 
take should  be  borne  by  the  govern- 
ment, and  that  the  contractor  should 
not  be  made  to  suffer  by  the  depletion 
of  the  appropriation. 

in.  State  casea. 

In  Nichols  v.  State  (1895)  11  Tex. 
•Civ.  App.  327,  32  S.  W.  452,  in  view 
•of  a  constitutional  provision  that  the 


legislature  shall  not  grant,  by  appro- 
priation or  otherwise,  any  money  to 
any  individual  on  a  claim  when  "the 
same  shall  not  have  been  provided  for 
by  pre-existing  laws,  it  was  held  that 
where  a  contract  for  a  public  building 
was  let  for  an  amount  less  than  the 
appropriation,  but,  under  a  subse- 
quent contract  for  alterations  and 
additions  made  with  the  officials  hav- 
ing the  enterprise  in  charge,  the  cost 
was  to  exceed  the  appropriation,  the 
understanding  being  that  the  con- 
tractor was  to  look  to  the  state  for 
tiie  excess  over  the  original  appro- 
priation, not  only  there  could  be  no 
recovery  beyond  the  amount  of  the 
original  contract,  but  that  the  legis- 
lature could  not  lawfully  give  permis- 
sion to  sue  for  the  excess,  or  make 
an  appropriation  to  cover  any  judg- 
ment that  might  be  recovered.  The 
court  said  that  the  constitutional 
limitation  requiring  that  provision  be 
made  by  a  pre-existing  law  was  an  ex- 
press limitation  upon  the  authority  of 
the  agents  representing  the  state, 
and  that  their  efforts  in  attempting  to 
impose  upon  the  state  a  contract  that 
increased  its  liability  beyond  the 
amount  stipulated  was  clearly  un- 
authorized, and  not  binding  upon  the 
state  government.  And  the  occupa- 
tion and  use  by  the  state  of  the  en- 
larged building  did  not  constitute  a 
ratification  of  the  unauthorized  con- 
tract for  additions  and  alterations. 
Ibid.  And  likewise  with  respect  to 
authorizing  the  contractor  to  bring 
suit  in  the  courts  to  recover  the 
excess.    Ibid. 

In  State  v.  Johnson  (1884)  42  Ohio 
St.  134,  it  was  held  that  the  state 
could  not  validly  enter  into  a  con- 
tract for  the  erection  of  an  asylum 
for  the  insane,  where  the  plans,  in 
violation  of  statute,  called  for  an 
.expenditure  in  excess  of  that  author- 
ized. 

In  State  v.  Mills  (1882)  55  Wis.  229, 
12  N.  W.  359,  in  holding  that  the 
trustees  of  a  state  hospital  for  the  in- 
sane could  not  bind  the  state  by  mak- 
ing contracts  for  supplies  beyond  the 
appropriations  made  by  the  state  for 
that  purpose,  the  court  said:  "It 
cannot  be  said  too  emphatically,  or 
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repeated  too  often,  that  the  various 
boards  of  trustees  and  manasrers  of 
the  benevolent  and  penal  institutions 
of  the  state  have  no  power  to  contract 
debts  beyond  the  appropriations  made 
by  the  legislature  for  the  support  and 
operation  of  theik*  respective  institu- 
tions. A  debt  against  one  of  these 
institutions  is  a  debt  against  the 
state;  and,  if  such  boards  could  con- 
tract debts  ad  libitum,  the  constitu- 
tional limitation  of  state  indebtedness 
to  1100,000  "(art.  8,  §  6)  might  be- 
come utterly  inoperative.  See  Sloan 
v.  State  (1881)  51  Wis.  623,  8  N.  W. 
393.  The  notes,  purporting  to  have 
been  given  by  the  hospital  trustees 
for  the  purpose  of  raising  money  be- 
yond the  amount  theretofore  appro- 
priated by  the  legislature  to  the 
hospital,  were  entirely  unauthorized, 
and  bound  neither  the  hospital  no.r  the 
state.  There  was  no  existing  legis- 
lative appropriation  undrawn  with 
which  they  could  be  paid,  but  their 
only  foundation  was  the  hope  or 
expectation  that  an  appropriation 
would  be  thereafter  made  to  cover 
them.  They  bound  nobody  but  Mr. 
Atwood  and  Mr.  Mills  [members  of 
hospital  executive  committee],  who 
indorsed  them  in  their  individual  ca- 
pacities. The  facts  that  the  board  of 
trustees  authorized  the  giving  of  the 
notes,  and  had  repeatedly  authorized 
similar  notes  to  be  given  during  the 
preceding  ten  years,  and  that  it  al- 
lowed Mr.  Mills  to  charge  the  discount 
on  the  notes  in  his  account  with  the 
hospital,  are  of  no  significance. 
Neither  the  hospital  nor  the  state 
could  have  reached  the  proceeds  of 
the  notes  by  judicial  process  while 
such  proceeds  remained  on  deposit 
in  the  bank,  or  controlled  the  disposi- 
tion thereof.  The  money  had  stamped 
upon  it  no  trust  obligation  in  favor 
of  the  hospital  or  the  state." 

In  State  v.  National  Surety  Co. 
(1916)  29  Idaho,  670,  2  A.L.R.  251, 
161  Pac.  1026,  under  a  statute  making 
an  appropriation  for  the  attorney 
general's  office,  which  provided  that 
any  indebtedness  created,  or  at- 
tempted to  be  created,  against  the 
state  in  excess  of  the  appropriation, 
should  be  void,  it  was  held  that  an 


attorney  who  had  been  hired  to  act  for 
the  state  could  not  recover  where  the 
appropriation  had  been  exhausted,  it 
being  said  that  any  attempt  of  the 
attorney  general  to  create  an  indebted- 
ness in  excess  of  his  appropria- 
tion was  absolutely  void.  So,  in 
Henderson  v.  Hovey  (1891)  46  Kan. 
691,  13  L.R.A.  222,  27  Pac.  177,  where 
the  legislature  made  a  specific  appro- 
priation of  |2,000  for  the  compensa- 
tion of  the  secretary,  stenographer, 
and  other  officers  of  the  senate  while 
acting  as  a  court  of  impeachment,  it 
was  held  that  employees  of  the  senate 
who  served  in  the  trial  could  not  com- 
pel the  state  auditor  to  pay  them  out 
of  general  appropriations  after  the 
specific  appropriation  had  been  ex- 
hausted, in  view  of  a  statute  requir- 
ing the  auditor  to  take  notice  of  what 
money  had  been  appropriated  for  any 
specific  purpose,  and  providing  that 
when  that  amount  has  been  fully  ex- 
hausted he  shall  have  no  authority 
to  allow  or  audit  other  claims  and 
issue  warrants  therefor. 

In  Re  State  House  Constr.  Loan 
(1897)  20  R  L  704,  38  Atl.  927,  where 
an  appropriation  was  made  for  the 
erection  of  a  statehouse,  it  was  held 
that  contracts  which  exceeded  the 
appropriation  would  be  void  in  so  far 
as  the  excess  exceeded  the  constitu- 
tional limitation  as  to  indebtedness; 
but  that  the  contracts  in  excess  of  the 
appropriation  must  stipulate  that  no 
money  shall  be  paid  thereon,  except 
when  there  shall  be  unexpended  ap- 
propriations applicable  to  the  payment 
of  claims  arising  from  the  construc- 
tion. 

In  Com.  v.  Haly  (1899)  106  Ky.  716, 
51  S.  W.  430,  where  supplies,  etc.,  were 
furnished -a  state  encampment  upon 
the  requisition  of  the  proper  officers, 
and  the  legislature  expressly  author- 
ized suit  to  be  brought  against  the 
state  to  recover  therefor,  but  the 
military  fund  for  the  year  had  been 
exhausted,  it  was  held  that  the  pay- 
ment of  the  judgment  obtained  was,  of 
necessity,  to  be  made  out  of  the 
general  funds  in  the  treasury  not 
otherwise  appropriated.  And  in  M.  C. 
Lilly  Co.  V.  Com.  (1906)  29  Ky.  L.  Rep. 
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589, 93  S.  W.  1039,  under  similar  facts, 
it  was  held  that  the  defense  that 
the  military  fund  had  been  consumed 
when  the  contract  for  supplies  was 
made  could  not  be  urged,  as  it  must 
be  assumed  that  the  resolution  author- 
izing   suit    was    made    in    view    of 


the  fact  that  the  military  fund  had 
been  exhausted,  else  it  would  not  have 
been  called  for;  from  which  it  follows 
that  the  legislature  contemplated  that 
the  judgment  would  be  payable  out 
of  general  unexpended  funds. 

G.  J.  C. 


NORTH  BEND  LUMBER  COMPANY,  Respt., 

V. 

CITY  OF  SEATTLE,  Appt. 

irnshlngton  Supreme  Court  (In  Banc)  — August  8,  1921. 

(—  Wash.  — ,  199  Pac.  988.) 

Water  —  duty  to  use  property  so  as  not  to  increase  danger  to  it  in  flood 
by  another's  negligence. 

].  An  owner  of  land  on  a  stream  is  not  debarred  from  holding  a  city 
liable  for  destruction  of  his  buildings  by  casting  large  volumes  of  water 
into  the  watershed  of  the  stream  on  which  they  are  located,  through  the 
bursting  of  the  embankment  of  a  reservoir  which  it  had  constructed,  by 
the  fact  that  he  placed  obstructions  in  the  stream  for  the  better  utilization 
of  his  property,  knowing  the  character  of  the  embankment,  but  not  being 
certain  that  it  would  give  way  and  make  his  improvements  dangerous. 

\_See  note  on  this  question  beginning  on  page  423.] 

Negligence  —  duty  to  guard  against     a  reservoir  liable  for  injury  to  prop- 


injury. 

2.  One  is  not  bound  to  use  his  prop- 
erty in  anticipation  of  a  situation  aris- 
ing, which,  because  of  the  negligence 
of  someone  else,  known  to  or  suspect- 
ed by  him,  may  or  may  not  cause  him 
injury. 

—  injury  to  pro|terty  on  stream  — 
when  contributory  negligence  not 
involved. 

3.  In  an  action  to  hold  the  owner  of 


erty  on  a  stream,  by  maintaining  the 
reservoir  with  walls  so  defective  that 
they  burst  and  turn  large  quantities 
of  water  into  the  stream,  causing  such 
injury,  the  question  of  the  negligence 
of  the  owner  of  the  property  with  re- 
spect to  the  location  of  his  buildings 
or  the  obstruction  of  the  channel  of 
the  stream  is  not  involved. 
[See  27  R.  C.  L.  1211,  1212.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  King 
County  (Smith,  J.)  granting  a  new  trial  after  verdict  in  its  favor  in  an 
action  brought  to  recover  damages  for  the  flooding  of  plaintiff's  property, 
alleged  to  have  been  caused  by  defendant's  negligence  in  the  construction 
and  maintenance  of  its  reservoir.    Affirmed. 

The  -facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Walter  P.  Meier  and  Frank     Spurr,  3  Wash.  309,  28  Pac.  529;  Jones 


S.  GriflRtb,  for  appellant: 

The  issue  of  contributory  negligence 
having  been  tendered  and  amplified  by 
the  witnesses  without  objection,  de- 
fendant was  entitled  to  have  the  jury 
instructed  on  that  phase  of  the  case. 

Secor  V.  Oregon  Improv.  Co.  15 
Wash.   35,    45   Pac.   654;   Digman   v. 


V.  Seattle,  23  Wash.  753,  63  Pac.  553; 
Duteau  v.  Seattle  Electric  Co.  46  Wash. 
418,  88  Pac.  755;  Childs  v.  Childs,  49 
Wash.  27,  94  Pac.  660;  Johnson  v. 
Caughren.  55  Wash.  125,  104  Pac.  170, 
19  Ann.  Cas.  1148;  Dahlgren  v.  Chica- 
go. M.  &  P.  S.  R.  Co.  85  Wash.  395.  148 
Pac.  567";  Hagen  v.  Schleuter,  236  111. 
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467,  22  L.R.A.(N.S.)  856,  86  N.  E.  112; 
14  R.  C.  L.  799,  §  58. 

If  plaintiff  believed,  from  all  the 
circumstances  coming  under  its  ob- 
servatien  and  to  its  knowledge,  that 
there  was  a  dangei*  impending,  it  was 
its  duty  to  exercise  ordinary  care  to 
avoid  or  diminish  possible  damages 
from!  the  impending  danger,  and,  when 
the  exercise  of  such  care  would  have 
prevented  damages,  the  failure  to  ex- 
ercise such  care  is  fatal  to  recovery. 

Jordan  v.  Seattle,  26  Wash.  61,  66 
Fac.  114;  Samples  v.  Atlanta,  95  Ga. 
110,  22  S.  E.  135;  Polk  v.  Spokane  In- 
terstate Fair,  73  Wash.  610,  132  Pac. 
401 ;  Lynch  v.  North  Yakima,  37  Wash. 
€57,  12  L.R.A.(N.S.)  261,  80  Pac.  79; 
Western  U.  Teleg.  Co.  v.  Baker,  72  C. 
G.  A.  870,  140  Fed.  315;  Atlanta,  K.  & 
N.  R.  Co.  v.  Gardner,  122  Ga.  82,  49  S. 
E.  818;  Carroll  v.  Grande  Ronde  Elec- 
tric Co.  47  Or.  424,  6  L.R.A.(N.S.)  290, 
84  Pac.  389;  Louisville  &  N.  R.  Co.  v. 
Eves,  1  Ind.  App.  224.  27  N..E.  580; 
Barber  v.  East  &  West  R.  Co.  Ill  Ga. 
838,  36  S.  E.  50;  Clark  v.  Chicago  & 
A.  R.  Co.  127  Mo.  197,  29  S.  W.  1013; 
Schell  V.  Second  Nat.  Bank,  14  Minn. 
43,  Gil.  34;  Emry  v.  Raleigh  &  G.  R.  Co. 
109  N.  C.  689,  15  L.R.A.  332,  14  S.  E. 
352;  Lilley  v.  Fletcher,  81  Ala.  234, 
1  So.  273;  Mayhew  v.  Burns,  103  Ind. 
328,  2  N.  £.  793;  Southern  R. 
Co.  v.  Leard,  146  Ala.  349,  39  So.  449; 
Hardin  v.  Ledbetter,  103  N.  C.  90,  9 
S.  E.  641;  Baltimore  &  P.  R.  Co.  v. 
Jones,  95  U.  S.  439,  24  L.  ed.  506,  7 
Am.  Neg.  Gas.  340;  Brous  v.  Wabash  R. 
Co.  160  Iowa,  701,  142  N.  W.  416; 
Woolworth  Co.  v.  Seattle,  104  Wash. 
629,  177  Pac.  664;  Kirkland  Dist.  Co. 
V.  Seaboard  Air  Line  R.  Co.  112  S?  C. 
170,  98  S.  E.  843;  Hart  v.  Neillsville, 

141  Wis.  8,  135  Am.  St.  Rep.  17,  123 
N.  W.  125;  Hume  v.  Chilton,  167  Wis. 
78,  L.R.A.1918D,  369,  166  N.  W.  776; 
Guthrie  v.  Nix,  5  Okla.  555,  49  Pac. 
917;  Wendt  v.  Akron,  161  Iowa,  338, 

142  N.  W.  1024;  Box  v.  Kelso,  5  Wash. 
360,  31  Pac.  973. 

There  was  no  negligence  on  the  part 
of  the  defendant  city. 

Anderson  v.  Rucker  Bros.  107  Wash. 
595,  8  A.L.R.  544, 183  Pac.  70,  186  Pac. 
293;  Hughes  v.  Oregon  Improv.  Co. 
20  Wash.  294,  55  Pac.  119;  1  Shearm. 
&  Redf.  Neg.  §  28;  Ottevaere  v.  Spo- 
kane, 89  Wash.  681,  155  Pac.  146; 
Scheffer  v.  Washington  City,  V.  M.  & 
G.  S.  R.  Co.  105  U.  S.  249,  26  L.  ed. 
1070. 


Messrs.  Peters  &  Powell,  for  re- 
spondent: 

It  is  reversible  error  to  instruct  the 
jury  that  plaintiff  cannot  recover,  if 
guilty  of  contributory  negligence, 
when  there  is  no  evidence  of  contribu- 
tory negligence. 

Tacoma  Lumber  &  Mfg.  Co.  v,  Ta- 
coma,  1  Wash.  12,  23  Pac.  929;  Emison 
V.  Owyhee  Ditch  Co.  37  Or.  577,  62 
Pac.  13,  8  Am.  Neg.  Rep.  330;  Buyken 
V.  Lewis  Conatr.  Co.  51  Wash.  627,  99 
Pac.  1007;  Blomskog,  Erickson  &  Cot- 
ton V.  Seattle,  107  Wash.  471,  182  Pac. 
571;  Davis  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  172  Ky.  55,  188  S.  W.  1061, 
Ann.  Gas.  1918E,  414;  Wingert  v.  De- 
troit United  R.  Co.  177  Mich.  199,  142 
N.  W.  1063;  White  v.  Trinidad,  10  Colo. 
App.  327,  52  Pac.  214;  Weisner  v.  Mis- 
souri, K  &  T.  R.  Co.  --  Tex.  — ,  207  S. 
W.  904;  Texas  &  P.  R.  Co.  v.  McCoy, 
90-  Tex.  264,  38  S.  W.  36;  Clingan  v. 
Dixon  County,  82  Neb.  808,  118  N.  W. 
1082,  74  Neb.  807,  105  N.  W.  710;  Den- 
ham  V.  Trinity  County  Lumber  Co.  73 
Tex.  78,  11  S.  W.  151;  Goltz  v.  Gris- 
wold,  113  Mo.  144,  20  S.  W.  1044; 
Sanders  v.  Taber,  79  Or.  622,  156  Pac. 
1194;  Harrington  v.  Dunham,  273  Mo. 
414,  202  S.  W.  1066;  Nordeea  Iron 
Works  V.  Rucker,  83  Wash.  126,  145 
Pac.  219;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Woodward,  70  Ark.  441,  69  S.  W. 
65;  United  States  v.  Breitling,  20  How. 
252,  15  L.  ed.  900;  Bain  v.  Athena 
Foundry  &  Mach.  Works,  75  Ga.  718, 
14  Am.  Neg.  Gas.  6;  Texas  &  P.  R.  Co. 
V.  McCoy,  90  Tex.  264,  38  S.  W.  36; 
Davis  V.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  172  Ky.  55,  188  S.  W.  1061,  Ann. 
Gas.  1918E,  414;  Shields  v.  Orr  Exten- 
sion Ditch  Co.  23  Nev.  349,  47  Pac. 
194,  1  Am.  Neg.  Rep.  116;  Hollenback 
v.  Dingwell,  16  Mont.  335,  50  Am.  St. 
Rep.  502,  40  Pac.  863;  Fraler  v.  Sears 
Union  Water  Co.  12  Cal.  656,  73  Am. 
Dec.  562,  12  Mor.  Min.  Rep.  98;  Mc- 
Carty  v.  Boise  City  Canal  Co.  2  Idaho, 
245,  10  Pac.  623;  Templeton  v.  War- 
riorsmark  Twp.  200  Pa.  165,  49  Atl. 
960,  10  Am.  Neg.  Rep.  187. 

Plaintiff  had  a  right,  as  far  as  the 
defendant  was  concerned,  to  construct 
its  mill  in  the  way  that  suited  its  own 
convenience,  and  for  that  purpose  to 
put  such  obstructions  in  the  stream  as 
it  saw  fit,  and  was  not  bound  to  con- 
struct its  mill  in  such  manner  as  to 
prevent  damage  to  its  property  caused 
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by  waters  coming  from  defendant's 
reservoir. 

Box  V.  Kelso,  5  Wash.  360,  31  Pac. 
973;  Great  Northern  R.  Co.  v.  State, 
102  Wash.  357,  L.R.A.1918E,  987,  173 
Pac.  40 ;  McLellan  t.  Brownsville  Land 
&  Irrig.  Co.  46  Tex.  Civ.  App.  249,  103 
S.  W.  206;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Clay,  28  Tex.  Civ.  App.  176,  66  S.  W. 
1115;  Philadelphia  &  R.  R.  Co.  v. 
Smith,  27  L.R.A.  131,  12  C.  C.  A.  384, 
28  U.  S.  App.  134,  64  Fed.  679;  Clark 
V.  Dyer,  81  Tex.  339.  16  S.  W.  1061: 
Kendrick  v.  Towle,  60  Mich.  363,  1 
Am.  St.  Rep.  526,  27  N.  W.  567;  Emi- 
son  V.  Owyhee  Ditch  Co.  37  Or.  577, 
62  Pac.  13,  8  Am.  Neg.  Rep.  830; 
Mississippi  Home  Ins.  Co.  v.  Louisville, 
N.  O.  &  T.  R.  Co.  70  Miss.  119,  12  So. 
156;  Underwood  v.  .Waldron,  33 -Mich. 
232;  Helphand  v.  Independent  Teleph. 
Co.  88  Neb.  542,  33  L.R.A.(N.S.)  369, 
130  N.  W.  Ill,  1  N.  C.  C.  A.  615;  Yik 
Hon  V.  Spring  Valley  Water  Works, 
65  Cal.  619,  4  Pac.  666. 

When  any  person  constructs  a  reser- 
voir at  a  place  where  leakage  from  it 
may  do  damage  to  others,  he  takes  the 
responsibility  for  the  consequences  of 
such  leakage,  irrespective  of  due  care, 
or  of  any  degree  of  care. 

Fletcher  v.  Rylands,  L.  R.  1  Exch. 
265.  12  Jur,  N.  S.  603,  14  Week.  Rep. 
799;  Defiance  Water  Co.  v.  dinger,  54 
Ohio  St.  532,  32  L.R.A.  736,  44  N.  E. 
238;  Greenock  v.  Caledonian  R.  Co. 
[1917]  A.  C.  556,  86  L.  J.  P.  C.  N.  S. 
185,  117  L.  T.  N.  S.  483,  81  J,  P.  269, 
33  Times  L.  R.  531,  62  Sol.  Jo.  8,  54 
Scot.  L.  R.  600,  16  L.  G.  R.  749,  Ann. 
Gas.  1918A,  1103;  Dahlgren  v.  Chicago, 
M.  &  S.  P.  R.  Co.  85  Wash.  395,  148 
Pac.  567;  Weaver  Mercantile  Co.  v. 
Thurmond,  68  W.  Va.  530,  33  L.R.A. 
(N.S.)  1061,  70  S.  E.  126,  3  N.  C.  C.  A. 
1;  Cahill  v.  Eastman,  18  Minn.  324, 
Gil.  292,  10  Am.  Rep.  184;  Texas  &  P. 
R.  Co.  v.  O'Mahoney,  —  Tex.  Civ. 
App.  — ,  50  S.  W.  1049,  24  Tex.  Civ. 
App.  631,  60  S.  W.  902;  Pixley  v.  Clark, 
36  N.  Y.  520,  91  Am.  Dec.  72;  Wigal  v. 
Parkersburg,  74  W.  Va.  25,  62  L.R.A. 
(N.S.)  465,  81  S.  E.  554;  Wiltse  v.  Red 
Wing,  99  Minn.  255,  109  N.  W.  114; 
Kankakee  Water  Co.  t.  Reeves,  45  111. 
App.  285;  Texas  &  P.  R.  Co.  v.  Frazer, 
—  Tex.  Civ.  App.  — ,  182  S.  W.  1161; 
Skinner  v.  Great  Northern  R.  Co.  129 
Minn.'  113,  151  N.  W.  968;  Sloss- 
Sheffield  Steel  &  I.  Co.  v.  Webb,  184 
Ala.  462,  68  So.  618,  183  Ala.  411,  62 
So.  802;  Thompson  v.  Mobile,  J.  &  K. 
C.  R.  Co.  104  Miss.  661,  61  So.  696; 
19  A.L.R.— 27. 
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Brennan  Constr.  Co.  v.  Cumberland,  29 
App.  D.  C.  554,  15  L.R.A.  (N.S.)  535,  10 
Ann.  Cas.  865 ;  Lindsey  v.  Southern  R. 
Co.  149  Ala.  349,  43  So.  139. 

When  private  property  has  been 
damaged  for  a  public  use,  it  is  not 
necessary  to  show  negligence  in  order 
to  fix  liability  for  compensation. 

Great  Northern  R.  Co.  v.  State,  102 
Wash.  348,  L.R.A.1918E,  987,  173  Pac. 
40;  Dahlgren  v.  Chicago,  M.  &  P.  S. 
R.  Co.  85  Wash.  410, 148  Pac.  567;  Kin- 
caid  V.  Seattle,  74  Wash.  617,  134  Pac. 
604,  136  Pac.  820 ;  Patrick  v.  Smith,  75 
Wash.  407,  48  L.R.A.(N.S.)  740,  134 
Pac.  1076,  6  N.  C.  C.  A.  108. 

Brids^es,  J.,  delivered  the  opinion 
of  the  court: 

Boxley  creek  is  a  small  mountain 
stream  in  King  county,  having  its 
source  near  Rattlesnake  lake,  and, 
running  thence  in  a  southerly  direc- 
tion for  some  3  miles,  empties  into 
the  south  fork  of  the  Snoqualmie 
river.  The  plaintiff,  North  Bend 
Lumber  Company,  had  its  sawmill 
located  on  both  sides  of  this  cre^, 
at  a  point  about  1  mile  above  its 
mouth.  The  Druid  Lumber  Com- 
pany's sawmill  was  located  on  the 
same  creek,  but  very  near  its  mouth. 
These  mills  were  built  during  the 
years  1905  and  1906,  and  from  time 
to  time  since  have  been  enlarged. 
The  plaintiff  built  a  dam  across  the 
creek  a  short  distance  above  its  mill, 
for  the  purpose  of  creating  a  pond 
of  water  in  which  to  store  its  saw 
logs.  A  platform  crossed  the  creek 
from  one  part  to  another  of  the 
sawmill.  This  platform  rests  upon 
piling  driven  in  the  banks  and  bed 
of  the  stream. 

Cedar  river  flows  through  Cedar 
lake,  which  is  located  near  the  foot 
of  Mt.  Washington.  The  river,  aft- 
er flowing  out  of  the  lake,  takes,  for 
a  number  of  miles,  a  general  west- 
erly course.  In  1914  the  city  of 
Seattle  constructed  a  large  dam  in 
this  river,  at  a  point  about  2  miles 
west  of  the  lake.  The  purpose  of 
the  dam  was  to  impound  waters  in 
the  canon  of  the  river  between  the 
lake  and  the  dam,  to  be  used  by  the 
city  in  generating  electric  power. 
The  northerly  bank  of  this  reservoir 
is  for  the  most  part  a  glacial  mo- 
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raine.  Whether  this  moraine  for- 
mation would  permit  much  of  the 
water  of  the  reservoir  to  leak  out 
has  been  a  question  from  the  begin- 
ning, and  has,  to  a  considerable 
extent,  disturbed  the  minds  of  the 
city  autixorities.  This  glacial  mo- 
raine covers  several  hundred  acres, 
and  a  part  of  it  is  within  the  water- 
shed of  Boxley  creek,  and  a  part 
within  the  Cedar  river  watershed. 
The  divide  between  the  two  water- 
sheds is  less  than  1  mile  in  width. 

Immediately  prior  to  December 
23,  1918,  there  had  been  heavy 
rains,  which  caused  the  waters  of 
Boxley  creek  to  become  very  con- 
siderably swollen.  On  that  date  the 
sawmills  of  the  North  Bend  Lumber 
Company  and  of  the  Druid  Lum- 
ber Company  were  either  wholly  or 
partially  destroyed  by  high  water. 
The  plaintiff  sued  the  city  of  Seattle 
for  its  damage,  and  also  for  damage 
to  the  property  of  the  Druid  Lum- 
ber Company,  the  latter  having  as- 
signed to  the  former  its  claim  of 
damages.  The  plaintiff  contends 
that  its  damage  was  caused  by  the 
waters  from  defendant's  reservoir. 
Seeping  through  the  coarse  ground 
forming  the  moraine,  and  tending 
in  a  westerly  direction,  they  sud- 
denly broke  out  in  great  quantities 
near  the  westerly  edge  of  the  mo- 
raine, thence  being  conveyed  into 
the  watershed  of  Boxley  creek,  and 
ultimately  into  that  creek  above 
plaintiff's  works. 

The  plaintiff  charged  the  city 
with  negligence  in  the  construction 
and  maintenance  of  its  reservoir, 
and  particularly  the  north  bank 
thereof,  and  in  permitting  the  wa- 
•  ters  of  Cedar  river  to  be  diverted  in 
part  into  the  channels  of  Boxley 
creek.  The  city  denied  negligence 
upon  its  part,  and  denied  that  any 
of  the  waters  had  found  their  way 
into  Boxley  creek,  to  the  damage  of 
the  plaintiff,  and  alleged  that  the 
damage  done  to  its  property  was 
caused  by  the  waters  coming  from 
the  natural  watershed  of  Boxley 
creek.  It  further  alleged  contrib- 
utory negligence  on  the  part  of  the 
plaintiff  in  building  and  maintain- 


ing its  log  pond  in  the  creek,  and  in 
partially  closing  up  the  creek  by 
means  of  piling,  logs,  and  debris. 

Upon  these  issues  the  case  went 
to  trial  before  a  jury,  which  re- 
turned its  verdict  in  favor  of  the 
defendant.  The  plaintiff's  motion 
for  a  new  trial  was  granted  by  the 
trial  court,  and  the  defendant  has 
appealed  therefrom. 

The  trial  court  gave  three  in- 
structions on  contributory  negli- 
gence, wherein,  among  other  things, 
it  told  the  jury  that  it  was  to  deter- 
mine whether  the  plaintiff  used  such 
degree  of  care  and  prudence  as  an 
ordinarily  prudent  person,  under 
the  same  or  similar  circumstances, 
would  have  used,  and  that,  in  deter- 
mining whether  it  did  use  such  de- 
gree of  care  and  caution,  the  jury 
had  the  right  to,  and  should,  take 
into  consideration  any  knowledge 
which  the  plaintiff  had  of  the  dan- 
ger, and  should  consider  all  the  cir- 
cumstances and  conditions  sur- 
rounding the  situation. 

At  the  hearing  of  the  motion  for 
a  new  trial,  the  court  concluded  that 
it  had  erred  in  giving  these  instruc- 
tions on  contributory  negligence, 
and  for  that  reason  granted  a  new 
trial.  The  respondent  argues  that 
there  is  not,  and  cannot  be,  in  this 
case,  any  question  of  contributory 
negligence;  that  the  only  question 
involved  is  whether,  because  of  the 
negligence  of  t^e  appellant,  any  of 
the  waters  belonging  to  the  Cedar 
river  watershed  were  suddenly  di- 
verted into  the  watershed  of  Boxley 
creek  to  the  respondent's  damage; 
and  that  if  this  question  be  an- 
swered in  the  negative,  then  under 
no  circumstances  could  the  appel- 
lant be  held  liable,  and  that,  if  it  be 
answered  in  the  affirmative,  then, 
even  if  respondent's  works  in  the 
bed  of  the  creek  did  block  the 
stream  more  or  less,  and  did  cause 
or  aggravate  the  injury  to  its  prop- 
erty, still  there  would  be  no  question 
of  contributory  negligence,  because 
respondent  would  not  be  required, 
under  any  circumstances,  to  so  use 
its  property  as  to  protect  itself 
against  the  wrongful  act  of  the  ap- 
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pellant  in  diverting  large  quantities 
of  the  waters  of  Cedar  river  into 
their  unnatural  watershed  and  into 
Boxley  creek. 

If  tiie  destruction  of  respondent's 
property  was  caused  by  the  waters 
naturally  coming  from  the  water- 
shed of  Boxley  creek,  or  if  appel- 
lant was  not  guilty  of  the  negligence 
charged  against  it,  then  that  would 
be  an  end  of  the  case,  for  it  is  plain 
that  imder  those  circumstances  con- 
tributory negligence  could  not  be  in- 
volved, because  contributory  negli- 
gence of  the  plaintiff  grows  out  of, 
and  is  necessarily  associated  with, 
the   negligence   of   the   defendant. 
But  appellant  argues  that  the  ques- 
tion of  its  negligence  was  for  the 
jury,  and  that,  R  the  finding  was 
against  it  in  that  regard,  then  it 
would  be  proper  for  the  jury  to  con- 
sider whether  respondent  contrib- 
uted to  its  damage  by  putting  its 
dam  across  the  creek  and  by  driving 
piling  in  the  bed  of  the  stream, 
thus  restricting  its  natural  capacity. 
In  this  connection  it  asserts  that 
there  was  testimony  to  show  that 
some  of  respondent's  officers  had 
lived  many  years  in  the  immediate 
vicinity  of  Cedar  lake;  knew  that 
the  appellant  was  creating  the  great 
reservoir ;  knew  that  its  north  bank 
was  a  moraine,  and  knew  as  much 
as    the    city    officers    concerning 
whether  it  was  pervious  to  water; 
and  because  of  this  information  had 
reason  to  anticipate  that  the  very 
thing  which  happened  might  hap- 
pen; that  notwithstanding  all  thus 
knowledge  it  afterwards  caused  the 
channel  of  the  creek  to  be  blocked  in 
such  a  way  as  to  impede  the  flow  of 
the  waters  therein.    To  these  facts 
(and  it  may  be  conceded  that  there 
■w&a  testimony  tending  to  show  such 
to  be  the  facts)  it  applies  the  doc- 
trine that  one  must  protect  himself 
and  his  property  against  such  acts 
of  negligence  of  others  as  a  reason- 
ably   prudent   person   would   have 
reason  to  anticipate. 

Appellant's  reasoning  is  plausible, 
but  not  sound.  We  need  not  here 
decide  whether  one  may  use  and 
improve  his  property  in  total  dis- 
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regard  of  a  danger,  resulting  from 
the  negligence  of  someone  else, 
which  he  Imows  exists,  and  which 
he  is  morally  certain  will  damage 
him.  There  is  no  evidence  showing, 
or  tending  to  show,  i,e,u,e,ce-,  •• 
this  condition.  We  «i««y  to  cii»r«  ! 
hold,  however,  that  ■^•"*  *"*"''• 
one  is  not  bound'  to  use  his  property 
in  anticipation  of  a  situation  aris- 
ing, which,  becauETe  of  the,  negli- 
gence of  someone  else,  known  to  or 
suspected  by  him,  may  or  may  not 
cause  him  damage.  The  use  one 
may  make  of  his  property  is  not  to 
be  measured  or  limited  by  any  such 
unstable  rule  as  that  contended  for 
by  appelant.  At  least,  up  to  the 
point  where  one  has  become  moral- 
ly certain  that  the  negligence  of 
another  will  injure  him,  he  may 
make  any  proper  and  customary  use 
of  his  property  in  total  disregard  of 
any  negligence  of  that  other,  wheth- 
er such  negligence  be  known  to  him 
or  not.  One  owns  real  estate  for 
the  use  he  may  make  of  it.  Being 
the  owner,  he  may  make  such  use 
of  it  as  he  sees  fit,  so  long  as  he  does 
not  injure  his  neighbor  or  violate 
some  principle  of  the  doctrine  of  po- 
lice regulation.  His  neighbor  may 
not  say  to  him:  "You  must  not  im- 
prove your  land  or  plant  it  to  crop, 
because  I  have  been  guilty  of  such 
negligence  as  may  cause  your  im- 
provements or  your  crop  to  be  dam- 
aged or  destroyed." 

Any  other  rule  would  permit  one 
guilty  of  wrongdoing  to  deprive 
another  of  the  right  of  making  any 
lawful  use  of  his  property.  If  ap- 
pellant's theory  of  the  law  is  to 
prevail,  then  every  man  who  owns 
real  estate  below  a  reservoir  of  wa- 
ter must  use  it  at  his  peril,  if  he 
have  reason  to  suspect  the  dam, 
through  the  negligence  of  the  own- 
er, has  become  weakened;  and  a 
farmer  takes  his  chances  in  plant- 
ing his  land  to  crop,  simply  because 
he  knows  a  culvert  has  been  so 
negligently  built  by  another  that  it 
will  not  carry  away  flood  waters, 
but  may  cause  them  to  wash  over 
his  land  to  his  damage.  The  rule 
which  requires  one  to  make  a  rea- 
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sonable  effort  to  protect  his  person 
from  the  known  negligence  of 
another  is  a  rule  of  personal  con- 
duct, and  in  the  nature  of  things 
cannot  be  extended  to  the  use  of 
property.  Respondent  knew  some- 
thing about  the  moraine,  and  it 
knew  that  it  formed  the  northerly 
bank  of  appellant's  reservoir.  It 
did  not  know  that  it  was  or  was  not 
impervious  to  water.  From  its 
8tandp6int  there  was  no  certainty 
that  what  it  claims 
™S*S^e"rV;*."o  happened  would 
Vr^lZl  4".n'S«  to  happen.  Must  it, 
It  In  flood  bT  then,  at  its  peril, 
SeSu,"«ee.  make    use    of    the 

'  land  because  of  the 

knowledge  it  had?  If  it  was  guilty 
of  contributory  negligence  in  put- 
ting a  dam  in  Boxley  creek,  it  was 
guilty  of  contributory  negligence  in 
constructing  its  mills  on  the  bank 
of  the  stream. 

An  extensive  examination  of  the 
authorities  on  this  question  con- 
vinces us  that  they  are  not  in  entire 
accord,  and  that  the  subject  has  not 
always  been  treated  with  the  thor- 
oughness its  difficulties  and  impor- 
tance deserve. 

1  We  will  first  examine  the  cases 
out  of  this  court  which  affect  the 
question.  Appellant  calls  our  at- 
tention to  the  case  of  Box  v.  Kelso, 
5  Wash.  360,  31  Pac.  973,  which  it 
claims  is  contrary  to  our  conclusion 
here.  In  that  case  the  facts  were 
that  the  plaintiff  had  cut  some 
shingle  bolts  and  left  them  in  the 
woods,  under  such  surroundings  as 
that  he  knew  they  were  in  danger 
<rf  being  destroyed  by  fire.  They 
were  so  destroyed,  and  he  charged 
defendant  with  negligently  causing 
the  destruction.  The  defendant 
pleaded  contributory  negligence. 
Judge  Anders,  speaking  for  the 
court,  among  other  things,  said: 
"While  it  may  be  true  that  this 
property  might  not  have  been  de- 
stroyed if  it  had  been  in  some  other 
place,  or  differently  situated,  still 
we  are  of  the  opinion  that  ordinary 
prudence  did  not  require  the  re- 
spondents to  provide  against  the 
negligent  acts  of  others  which  they 
had  no  reason  to  anticipate." 


But  that  the  court  did  not  use 
those  words  in  the  sense  appellant 
construes  them  is  shown  by  the 
facts  in  the  case,  and  by  what  the 
court  later  said  in  the  opinion,  as 
follows :  "They  had  a  perfect  right 
to  cut  their  timber  into  shingle 
bolts  and  to  leave  them  upon  their 
own  premises  as  they  did,  and,  as 
was  said  by  this  court  in  Tacoma 
Lumber  &  Mfg.  Co.  v.  Tacoma,  1 
Wash.  12, 23  Pac.  929,  'were  entitled 
at  any  and  all  times  to  have  them 
protected  from  the  wrongful  and 
negligent  acts  of  any  and  all  per- 
sons.' From  what  we  have  said  it 
follows  that  the  court  committed  no 
error  in  failing  to  instruct  the  jury 
upon  the  question  of  contributory 
negligence." 

Counsel  for  appellant  also  call 
our  attention  to  a  quotation  from 
Cyc,  found  in  the  recent  case  of 
Rainier  Heat  &  P.  Co.  v.  Seattle,  113 
Wash.  95,  193  Pac.  233,  as  follows: 
"The  general  rule  is  that  every 
person  has  a  right  to  presume  that 
every  other  person  will  perform  his 
duty  and  obey  the  law,  and,  in  the 
absence  of  reasonable  groimd  to 
think  otherwise,  it  is  not  negligence 
to  assume  that  he  is  not  exposed  to 
danger  which  can  come  to  him  on- 
ly from  violation  of  law  or  duty  to 
such  other  person.  Hence,  failure 
to  anticipate  defendant's  negligence 
does  not  amount  to  contributory 
negligence,  even  though  he  places 
his  property  in  an  exposed  or  haz- 
ardous position."    29  Cyc.  516. 

The  italicized  portion  of  this  quo- 
tation may  be  coi*rect  as  applied  to 
individual  conduct,  such  as  is  in- 
volved in  a  personal  injury  suit. 
Indeed,  the  text  shows  that  subject 
was  under  consideration,  because,  in 
connection  with  the  discussion,  it  is 
said ;  "This  rule  [to  use  reasonable 
effort  to  avoid  danger]  is  subject  to 
t)\e  exception  that,  as  a  person  is 
entitled  to  use  his  own  premises  for 
any  lawful  purpose,  his  failure  to 
protect  it  from  the  negligence  of 
another  will  not  be  contributory 
negligence."    29  Cyc.  516. 

Our  holding  in  that  case  supports 
our  conclusion  here.  There  the 
facts  were  that  the  heat  and  power 
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company  had  its  plant  located  in  a 
basement,  30  feet  below  the  level  of 
the  street  grade.  One  of  the  city's 
water  mains,  laid  in  an  adjoining 
street,  burst  and  flooded  the  cellar, 
and  injured  and  damaged  the  heat- 
ing plant  tiierein.  Speaking  of  the 
question  of  contributory  negligence, 
we  said:  "We  are  of  the  opinion 
that  the  maintaining  of  appellant's 
plant  at  the  level  of  approximately 
30  feet  below  the  street  grades  was 
not  contributory  negligence,  and 
that  it  must  be  here  so  decided  as  a 
matter  of  law.  ...  It  may  have 
been  obliged  to  anticipate  damage' 
from  the  natural  flow  of  water  and 
the  accumulation  of  surface  water, 
but  manifestly  it  was  not  obliged  to 
anticipate  danger  from  any  such 
source  as  the  bursting  of  this  wa^ 
ter  main." 

The  appellant  contends  that  the 
case  of  Woolworth  Co.  v.  Seattle, 
104  Wash.  629,  177  Pac.  664,  is  con- 
trary to  our  conclusion.  But  that 
case,  in  our  judgment,  is  easily  dis- 
tinguishable from  this  one.  It  was 
there  held  that  no  recovery  could 
be  had  for  damages  because  of  the 
flooding  and  injury  to  goods  located 
in  a  basement,  where  such  flooding 
was  caused  by  a  city  sewer  of  in- 
sufficient capacity,  and  the  failure 
of  the  plaintiff  to  maintain  and 
keep  in  proper  repair  a  backwater 
valve,  required  by  ordinance  to  be 
installed.  It  will  be  observed  that 
plaintiff  was  denied  recovery  be- 
cause he  had  violated  an  express 
provision  of  a  city  ordinance. 

In  Fraler  v.  Sears  Union  Water 
Ck).  12  Cal.  555,  73  Am.  Dec.  562, 12 
Mor.  Min.  Rep.  98,  discussing  this 
question,  the  court  said:  "The  de- 
fendants were  bound  to  see  to  their 
own  property,  and  to  so  govern  and 
control  it  that  injury  would  not  re- 
sult to  their  neighbor's.  If  in  con- 
sequence of  gross  neglect  on  the 
part  of  the  idaintiffs  the  injury  hap- 
pened, a  different  rule  might  be  ap- 
plied; but  a  mere  want  of  reason- 
able care  to  prevent  the  injury  does 
not  impair  the  right  to  recover." 

In  the  case  of  Clark  v.  Dyer,  81 
Tex.  339,  16  S.  W.  1061,  the  plain- 
tiff was  a  farmer,  and  his  crops  had 
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previously  been  drowned  out  be- 
cause of  an  insuflicient  road  culvert. 
Notwithstanding  such  knowledge, 
the  farmer  again  planted  his 
ground  to  grain,  and  again  it  was 
destroyed,  and  upon  a  suit  for  dam- 
ages the  defense  of  contributory 
negligence  w^  made.  The  court, 
discussing  this  question,  said: 
"The  owner  in  lawful  possession  of 
his  land  is  entitled  to  use  it  in  any 
lawful  manner  he  may  desire,  for 
any  purpose  for  which  it  may  be 
adapted.  The  owner,  in  the  exer- 
cise of  this  right,  is  not  guilty  of 
negligence  if  he  does  not  anticipate 
the  results  and  consequences  of  acts 
that  are  remote,  and  may  never 
happen,  and  of  which  he  is  not  the 
promoting  cause.  The  negligence 
that  would  defeat  his  recovery  must 
be  such  as  would  proximately  con- 
tribute to  the  injury.  It  cannot  be 
said  that  the  owner  is  guilty  of 
negligence  if  he  plants  a  crop 
on  land  that  may  be  overflowed, 
when  there  are  no  present  indi- 
cations of  that  fact.  .  .  .  The 
law  does  not  require  that  the  owner 
should  preserve  and  guard  his 
premises  from  the  effects  of  injuries 
caused  by  the  wrongful  acts  of 
another,  before  he  is  justified  in  the 
use  thereof.  A  different  rule  would 
virtually  deprive  the  owner  of  "the 
beneficial  rights  that  flow  with,  and 
are  incident  to,  the  enjoyment  of  his 
estate." 

In  the  case  of  Kendrick  v.  Towle, 
60  Mich.  363, 1  Am.  St  Rep.  526,  27 
N.  W.  567,  the  court  said:  "The 
obligation  of  care  to  prevent  the  fire 
from  the  defendant's  engine  burn- 
ing the  plaintiff's  mill  rested  upon 
the  defendant,  and  the  fact  that  old, 
combustible  matter  accumulated 
about  the  mill,  and  in  near  proxim- 
ity to  the  railroad,  cannot  be  urged 
as  contributory  negligence  on  the 
part  of  the  plaintiff.  He  had  a  right 
to  use  the  offal  of  his  mill  to  fill  up 
the  waste  and  low  places  about  it, 
just  as  he  was  accustomed  to  do  be- 
fore the  railroad  was  built.  He  was 
not  obliged  to  guard  his  premises  to 
relieve  tiie  defendant  from  liability 
for  his  negligent  acts." 

In  support  of  this  general  rule, 
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see  the  following  cases:  Missis- 
sippi Home  Ins.  Co.  v.  Louisville,  N. 
O.  &  T.  R.  Co.  70  Miss.  119,  12  So. 
156;  Helphand  v.  Independent 
Teleph.  Co.  88  Neb.  542,  33  L.R.A. 
(N.S.)  369,  130  N.  W.  Ill,  1  N.  C. 
C.  A.  615;  McLellan  v.  Brownsville 
Land  &  Irrig.  Co.  46  Tex.  Civ.  App. 
249,  103  S.  W.  206;  Emison  v. 
Owyhee  Ditch  Co.  37  Or.  577,  62 
Pac.  IS,  8  Am.  Neg.  Rep.  330;  Phil- 
adelphia &  R.  R.  Co.  V.  Smitii,  27 
L.R.A.  131.  12  C.  C.  A.  384,  28  U. 
S.  App.  134,  64  Fed.  679;  HoUen- 
back  V.  Dingwell,  16  Mont.  335,  50 
Am.  St.  Rep.  502,  40  Pac.  863;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Clay,  28  Tex. 
Civ.  App.  176,  66  S.  W.  1115;  Un- 
derwood V.  Waldron,  33  Mich.  232; 
Fritz  V.  First  Div.  St.  Paul  &  P.  R. 
Co.  22  Minn.  404;  Kellogg  v.  Chi- 
cago &  N.  W.  R.  Co.  26  Wis.  228,  7 
Am..  Rep.  69;  Cook  v.  Champlain 
Transp.  Co.  1  Denio,  91 ;  Yik  Hon  v. 
Spring  Valley  Waterworks,  65  Cal. 
619,  4  Pac.  666. 

.  There  are  many  cases  touching 
the  question  of  whether  a  railroad 
company  may  defend  on  the  ground 
of  contributory  negligence,  where 
private  property  adjoining  the  right 
of  way  has  been  destroyed  by  fire 
which  was  the  result  of  negligence 
in  operating  trains.  While  such 
cases  are  not  controlling  of  this 
case,  they  involve  the  same  general 
question.  A  large  number  of  such 
cases  have  been  collected  and  digest- 
ed in  the  note  to  Walker  v.  Chicago, 
R.  I.  &  P.  R.  Co.  12  L.R.A.(N.S.) 
624. 

We  have  said  that  the  cases  on' 
this  question  are  not  harmonious. 
One  which  may  be  contrary  to  our 
conclusion  is  Emry  v.  Raleigh  &  G. 
R.  Co.  109  N.  C.  589,  15  L.R.A.  332, 
14  S.  E.  352.  Plaintiffs  owned  land 
a  short  distance  from  a  culvert  by 
means  of  which  the  defendant's  road 
crossed  a  certain  creek.  It  was 
claimed  that  this  culvert  was  too 
small  to  allow  the  waters  of  the 
creek,  in  times  of  freshet,  to  pass 
through  or  under  it,  and  that  as  a 
result  a  pond  was  created  which 
overflowed  plaintiff's  land  and  dam- 
aged it,  and  also  a  brickyard  located 


on  the  land.  The  plaintiffs  testified 
that  this  overflow  and  damage  oc- 
curred on  an  average  of  every  four 
out  of  five  years.  The  court  said: 
"It  seems  to  us  clear,  and  we  can- 
not hesitate  to  decide,  that  no  pru- 
dent business  man  would  place  and 
keep  his  brickyard  and  brickkilns  at 
a  place  like  that  in  question,  where 
he  would  hazard  the  loss  or  serious 
injury  described  by  the  plaintiffs, 
four  years  out  of  five.  ...  A 
prudent  business  man  would  estab- 
lish his  business  elsewhere,  and  seek 
his  remedy  for  injury  to  his  land. 
.  .  .  The  defendant's  insufficient 
culvert  caused  the  flooding  of  plain- 
tiffs' land.  The  latter  well  knew  of 
this  for  years;  still,  they  put  their 
brickkilns  where  they  had  strong 
reason  to  believe  they,  too,  would  be 
flooded  and  injured  or  destroyed. 
They  thus  contributed  to  their  own 
injury." 

While  this  case  may  be  distin- 
guished on  the  facts  from  the  case 
at  bar,  because  in  the  one  the  land- 
owner had  "strong  reasons"  to  be- 
lieve defendant's  negligence  would 
injure  his  land,  because  during 
previous  years  it  had  so  done,  while 
in  the  other  case  the  landowner  did 
not  have  "strong  reasons"  to  believe 
it  would  be  injured,  because  at  no 
previous  time  had  it  been  injured, 
yet  we  cannot  follow  the  reasoning 
of  the  cited  case.  The  idea  that  one 
by  his  wrongful  act  may  drive  an 
owner  from  his  land,  and  force  him 
to  "establish  his  business  else- 
where," does  not  appeal  to  us.  The 
plaintiff  there  owned  the  land,  and 
had  a  right  to  make  any  lawful  use 
of  it.  If  he  could  not  establish  his 
brickkilns  there,  then  he  could  not 
plant  his  crops,  and  thus  is  entirely 
deprived  of  any  use  of  his  lands. 
The  foregoing  is  the  strongest  case 
cited  by  appellant,  and  we  do  not 
consider  it  necessary  to  review  any 
others.  Most  of  them  are  personal- 
injury  cases,  or  cases  involving 
flooding  of  cellars  because  of  de- 
fective sewers,  in  all  of  which  dif- 
ferent principles  of  law  are  in- 
volved. 

We,  therefore,  conclude  that  the 
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question  of  contributory  negligence 

is  in  no  wise  involved  in  this  case, 

and  that  the  court 

bSw'^'pl^p-     was  right  in  grant- 

■torr  nesiiKence  causc  he  had  erred 
>.ti>ToiT«d.        .jj    instructing    the 

jury  on  that  question.  But  appel- 
lant contends  that,  aside  from  the 
question  of  contributory  negligence, 
tiie  court  erred  in  granting  a  new 
trial  because  there  was  not  suiR- 
cient  evidence  of  its  negligence  to 
carry  the  case  to  the  jury.  We  can- 
not sustain  this  position.  At  the 
trial  the  appellant's  contention  was 
that  the  waters  which  damaged  re- 
spondent's property  were  those  be- 
longing to  the  natural  watershed  of 
Boxley  creek,  and  that  none  of  them 


1»9   Pao.   >88.) 

came  from  appellant's  reservoir. 
On  the  other  hand,  respondent  con- 
tended that  the  waters  which  in- 
jured it  seeped  from  the  reservoir 
through  the  moraine,  and  were 
there  stored  in  great  quantities,  till 
they  suddenly  broke  out  and  found 
their  way  into  Boxley  creek,  and 
that  appellant  knew,  or  should  have 
known,  of  the  pervious  character  of 
the  moraine.  There  was  testimony 
to  support  each  of  tiiese  theories  or 
contentions.  It  was,  therefore,  the 
duty  of  the  court  to  submit  to  the 
jury  the  question  of  appellant's 
negligence. 

The  judgment  is  affirmed. 

Parker,  Ch.  J.,  and  Mackintosh, 
Fullerton,  Main,  Holcomb,  Tolman, 
and  Mitchell,  JJ.,  concur. 


ANNOTATION. 

Doty  to  refrain  from  improving  or  uaing  one's  property  in  anticipation  of 
flooding  of  the  property  by  another's  wrcxig. 


It  should  be  observed  that  the  pres- 
ent annotation  is  concerned  only  with 
cases  ^dealing  with  the  question  of  the 
right  to  use  or  improve  property  where 
overflow  is  threatened,  or  is  liable  to 
occur,  and  that  it  does  not  include 
cases  on  the  question  of  the  duty  of 
a  landowner  to  minimize  damages,  or 
avoid  injuries,  after  water  is  neg- 
ligently or  wrongfully  cast  upon  his 
premises. 

The  rule  appears  to  be  that  the  mere 
fact  that  there  is  a  possibility,  or  even 
a  probability,  that  one's  land  may  be 
overflowed  through  the  negligent  act 
of  another  already  committed^  will  not 
impose  upon  the  owner  the  duty  of  re- 
fraining from  using  the  land  as  he 
sees  fit;  and  if  he  puts  improvements 
or  plants  crops  upon  it,  notwithstand- 
ing the  possibility  of  overflow,  and 
such  improvements  or  crops  are  in  fact 
injured  or  destroyed  by  overflow,  he 
will  not  be  precluded,  on  the  ground 
of  contributory  negligence,  from  re- 
covery for  injury  to  such  improve- 
ments or  crops,  and  confined  to  such 
damages  only  as  would  have  resulted 
had  he  refrained  from  using  or  im- 
proving the  property;  to  prevent  re- 


covery on  this  ground,  the  injury  must 
not  only  be  possible  or  probable,  but 
morally  certain  or  inevitable. 

Illinois. — Handfelder  v.  East  Side 
Levee  &  Sanitary  Dist.  (1915)  194  111. 
App.  262.  See  also  Chicago  &  N.  W. 
R.  Co.  V.  Stroud  (1906)  129  111.  App. 
848. 

Indiana.  —  Cromer  v.  Logansport 
(1906)  38  Ind.  App.  661,  78  N.  E.  1045. 
See  also  Garrett  v.  Winterich  (1908) 
—  Ind.  App.  — ,  84  N.  E.  1006. 

Iowa.  —  Brous  v.  Wabash  R.  Co. 
(1913)  160  Iowa,  701,  142  N.  W.  416, 

Maine. — See  Rejmolds  v.  Chandler 
River  Co.  (1857)  43  Me.  513. 

North  Carolina. — Emery  v.  Raleigh 
&  G.  R.  Co.  (1889)  102  N,  C.  209,  11 
Am.  St.  Rep.  727,  9  S.  E.  139;  Knight 
V.  Albemarle  &  R.  R.  Co.  (1892)  111 
N.  C.  80,  15  S.  E.  929. 

Texas.— Clark  v.  Dyer  (1891)  81 
Tex.  338,  16  S.  W.  1061;  Hughes  v. 
Austin  (1896)  12  Tex.  Civ.  App.  178, 
83  S.  W.  607. 

Washington. — ^NoRTH  BEND  LUHBEB 
Co.  V.  Seattle  (reported  herewith) 
ante,  416. 

In  the  reported  case  (North  Bend 
Lumber  Co.  v.  Seattle)  the  view  is 
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taken  that  one  is  not  under  any  obli- 
gation to  refrain  from  using  or  im- 
proving his  property  in  anticipation 
that  it  may  be  flooded  through  the  neg- 
ligence of  another — at  least,  unless 
such  injury  is  morally  certain  to  oc- 
cur; and  that,  if  he  does  continue  to 
make  use  of  his  property  without  ref- 
erence to  possible  danger  through  an- 
other's negligence,  he  cannot  be  held 
guilty  of  contributory  negligence  in 
case  the  injury  actually  occurs.  The 
court  said  that,  at  least  up  to  the  point 
where  one  has  become  morally  certain 
that  the  negligence  of  another  will  in- 
jure him,  he  may  make  any  proper  and 
customary  use  of  his  property  in  total 
disregard  of  any  negligence  of  that 
other,  whether  known  to  him  or  not. 

The  above  doctrine  was  applied  in 
the  North  Bend  Lumbek  Ck).  Case,  so 
as  to  hold  an  owner  of  land  on  a 
stream  not  precluded  from  recover- 
ing from  a  city  for  destruction  of  his 
buildings  by  the  casting  of  large 
volumes  of  water  into  the  watershed 
of  the  stream  on  which  they  were  lo- 
cated, through  the  bursting  of  an  em- 
bankment of  a  reservoir  which  the  city 
had  constructed,  by  the  fact  that  he 
placed  obstructions  in  the  stream  for 
the  better  utilization  of  his  property, 
knowing  the  character  of  the  embank- 
ment, but  not  being  certain  that  it 
would  give  way  and  endanger  his  im- 
provements. 

And  in  Brous  v.  Wabash  R.  Co. 
(Iowa)  supra,  the  court  held  that  one 
in  possession  of  land  through  which  a 
railroad  was  constructed,  in  the  con- 
struction of  which  a  stream  was  neg- 
ligently diverted  so  as  to  cause  an 
overflow  of  the  land,  was  not  bound  to 
leave  the  land  in  an  unimproved  con- 
dition in  anticipation  that  the  rail- 
road company  would  continue  the 
wrong,  but  might  recover  damages  for 
injury  to  crops  planted  during  suc- 
cessive years  on  the  premises,  and  in- 
jured by  overflow.  The  court  said: 
"It  is  the  claim  of  the  defendant  that, 
at  the  time  the  creek  bed  was  changed, 
the  land  of  the  plaintiff  was  a  timber 
tract,  and  that  in  no  event  can  the 
company  be  held  liable  for  anything 
more  than  the  injury  to  the  premises 
as  timberland.     In  other  words,  the 


proposition  is  that  plaintiff  could  not, 
in  the  face  of  the  conditions  threaten- 
ing frequent  overflow,  change  the  use 
of  the  land,  and  devote  it  to  the  grow- 
ing of  annual  crops,  and  then  recover 
damages  for  injuries  which  she  ought 
to  have  foreseen.  No  authority  is 
cited,  and  no  recognized  principle  of 
law  is  called  to  our  attention,  in  sup- 
port of  this  exception.  It  would  be 
a  somewhat  startling  announcement 
for  this  court  to  say  that  one  land- 
owner may  create  or  establish  a  nui- 
sance affecting  the  use  or  enjoyment 
of  the  property  of  his  neighbor,  and 
thereby  prevent  the  latter  from  mak- 
ing such  use  of  his  own  premises  as 
he  may  see  flt.  If  such  were  the  case, 
the  upper  proprietor  could  divert  the 
surface  or  flood  water  from  his  own 
farm,  and  cast  it  upon  the  unimproved 
land  of  a  lower  proprietor,  and  con- 
demn the  latter  to  leave  his  premises 
forever  in  their  wild  and  unprofitable 
state,  or  to  improve  it  only  at  the 
peril  of  having  his  crops  destroyed, 
without  any  adequate  or  efflcient  rem- 
edy at  law.  It  is  possible  that,  if 
plaintiff  planted  crops  knowing  to  a 
moral  certainty  they  would  \^  de- 
stroyed before  maturity,  it  would  affect 
the  measure  of  her  damages,  but  not 
her  right  of  recovery.  .  .  .  Every 
owner  of  land  which  is  injuriously  af- 
fected by  the  wrongful  act  of  another 
has  the  right  to  assume  that  the 
wrongdoer  will  desist  from  such  ag- 
gression, and  in  the  case  at  bar  the 
mere  fact,  if  it  be  a  fact,  that  defend- 
ant's neglect  of  duty  occasioned 
a  temporary  overflow  of  plaintiff's 
land  on  one  or  more  occasions,  was 
not  notice  to  her  that  the  wrong 
would  be  persisted  in  or  repeated  in 
the  future,  nor  did  it  impose  upon  her 
any  obligation  to  refrain  from  putting 
her  land  to  the  best  or  most  profitable 
use  to  which  it  was  adapted." 

So,  where  a  railroad  company,  by 
the  construction  of  an  embankment, 
caused  the  occasional  overflow  of 
agricultural  lands,  it  appearing  that 
the  owner  had  raised  a  "tolerably  good 
crop"  during  the  two  years  after  the 
embankment  was  made,  which  were 
dry  years,  it  was  held  in  Knight  v. 
Albemarle  &  R.  R.  Co.  (1892)  111  N. 
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C  80,  15  S.  E.  929,  that  he  was  not 
precluded  on  the  ground  of  contribu* 
tory  negligence  from  recovery  for 
damage  to  crops  from  overflow,  be- 
cause he  continued  to  plant  for  several 
years  notwithstanding  the  risk  of  in- 
jury from  this  cause.  The  court  said : 
"In  order  to  escape  liability  for  its 
negligent  conduct,  the  defendant  in- 
sists that  the  plaintiff  ought  not  to 
have  planted  any  crops  during  the 
years  mentioned  in  the  complaint,  on 
the  lands  thus  subject  to  occasional 
overflow,  and  that  in  doing  so  he  was 
guilty  of  contributory  negligence,  and 
is,  therefore,  not  entitled  to  recover. 
It  will  be  observed  that  there  is  noth- 
ing in  the  testimony  to  show  that  the 
use  of  the  land  for  agricultural  pur- 
poses was  entirely  destroyed.  On  the 
contrary  it  appears  that  the  plaintiff 
has  cultivated  the  land  with  varying 
results  since  the  alteration  of  the  em- 
bankment in  1882.  In  1888  and  1884 
he  made  'tolerably  good  crops,'  and, 
while  he  was  seriously  injured  more 
or  less  from  year  to  year  until  the 
commencement  of  this  action,  the  dam- 
age was  nevertheless  but  partial  in  its 
character,  and  could  easily  have  been 
apportioned  from  time  to  time. 
...  If  the  plaintiff  can  only  plant 
his  crops  at  the  risk  of  incurring  the 
penalty  of  forfeiting  all  right  to  com- 
pensation for  the  injuries  resulting 
from  the  unlawful  acts  complained  of, 
then  he  must  abandon  his  land  alto- 
gether to  the  use  of  the  defendant, 
and  thus  be  deprived  of  his  property 
against  his  consent  and  the  organic 
law  of  the  land.  On  the  other  hand, 
the  consequences  to  the  defendant  and 
other  similar  corporations  would,  in 
many  instances,  be  none  the  less  seri- 
ous ;  for,  if  the  owner  is  guilty  of  con- 
tributory negligence  in  planting  his 
crops  where  there  has  been  only  par- 
tial and  occasional  injury  for  several 
years,  he  would,  of  course,  be  justifled 
in  folding  his  hands  in  idleness,  and 
thus  recover  the  full  rental  value  of 
his  premises  from  year  to  year,  al- 
though during  a  part  of  the  time  he 
might  have  cultivated  his  crops  with 
but  trifling  damage,  if  any.  To  say 
nothing  of  the  contravention  of  pub- 
lic policy  because  of  the  diversion  of 


land  from  agricultural  uses,  a  strong 
temptation  would  be  afforded  to  idle- 
ness and  cupidity,  and  railroad  com- 
panies might  unjustly  be  compelled  to 
substantially  lease  the  lands  of  adja- 
cent proprietors  by  reason  of  slight  or 
pretended  injury  to  their  crops  for  a 
few  preceding  years." 

In  Chicago  &  N.  W.  R.  Co.  v.  Stroud 
(1906)  129  111.  App.  848,  where  dam- 
ages were  sought  for  loss  of  crops  by 
a  flood  claimed  to  be  due  to  the  negli- 
gence of  the  defendant  railroad  com- 
pany in  the  construction  of  its  rail- 
road, the  court,  in  sustaining  a  judg- 
ment for  the  plaintiff,  said  that  the 
law  imposed  upon  a  person  injured  by 
the  negligence  of  another  the  duty  of 
making  reasonable  efforts  to  render 
that  injury  as  small  as  possible,  and 
did  not  permit  him  to  recover  damages 
for  any  increase  of  loss  consequent  up- 
on a  failure  to  perform  that  duty;  but 
that  the  rule  did  not  require  that 
sometime  previous  the  owner  should, 
in  anticipation*  of  a  flood,  have  pro- 
tected his  premises  from  the  risk  to 
which  they  were  exposed  by  the  con- 
duct of  the  defendant. 

And  in  Handfelder  v.  East  Side 
Levee  &  Sanitary  Dist.  (1915)  194  111. 
App.  262  (abstract)  an  action  against 
a  levee  and  sanitary  district  by  a  ten- 
ant of  adjoining  premises  outside  the 
district,  for  damages  to  crops  and 
other  property  due  to  overflow,  it  was 
held  that  "a  tenant  of  lands  outside  a 
sanitary  and  levee  district  may  sue 
and  recover  for  the  loss  to  crops  and 
other  property,  occurring  from  the 
negligence  or  wrongful  act  of  a  levee 
and  sanitary  district  in  the  construc- 
tion of  a  levee,  resulting  in  the  flood- 
ing of  a  tenant's  land  after  an  extraor- 
dinary flood,  although  the  crops  were 
planted  after  the  levee  was  con- 
structed." 

It  was  held,  also,  in  Hughes  v.  Aus- 
tin (1896)  12  Tex.  Civ.  App.  178,  S3 
S.  W.  607,  that  one  whose  pasture  had 
been  rendered  dangerous  to  stock,  by 
partial  flooding  and  the  leaving  of  mud 
banks  when  the  water  was  withdrawn, 
was  not  obliged  to  abandon  the  prop- 
erty, but  might  continue  to  use  it  for 
pasturing  stock,  provided  he  exercised 
reasonable   diligence,   and   could   re- 
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cover   the   damages    sustained   from 
stock  getting  into  the  mud. 

And  in  an  action  against  receivers 
of  a  railway  for  damages  from  the 
overflowing  of  the  plaintiff's  land  and 
the  destroying  of  his  crops  thereon,  be- 
cause of  failure  to  place  necessary 
culverts  in  an  embankment  con- 
structed by  the  railway  company,  it 
was  held  in  Clark  v.  Dyer  (1891)  81 
Tex.  889, 16  S.  W.  1061,  that  the  plain- 
tiff could  not  be  charged  with  con- 
tributory negligence,  so  as  to  preclude 
recovery  of  damage  for  injury  to  the 
crop,  on  the  ground  that  he  planted  it 
with  knowledge  that  the  land  was  sub- 
ject and  liable  to  overflow.  The  court 
said:  "The  facts  in  the  case  show 
that  appellee  was  in  lawful  possession 
of  his  land,  using  the  same  for  a  law- 
ful purpose,  when  the  overflows  oc- 
curred. The  owner  in  lawful  posses- 
sion of  his  land  is  entitled  to  use  it 
in  any  lawful  manner  he  may  desire, 
for  any  purpose  for  which  it  may  be 
adapted.  The  owner  in  the  exercise  of 
this  right  is  not  guilty  of  negligence 
if  he  does  not  anticipate  the  results 
and  consequences  of  acts  that  are  re- 
mote and  may  never  happen,  and  of 
which  he  is  not  the  promoting  cause. 
The  negligence  that  would  defeat  his 
recovery  must  be  such  as  would  prox- 
imately contribute  to  the  injury.  It 
cannot  be  said  that  the  owner  is  guilty 
of  negligence  if  he  plants  a  crop  on 
land  that  may  be  overflowed,  when 
there  are  no  present  indications  of  that 
fact.  To  so  say  would  be  to  charge 
the  owner  with  s  degree  of  care  not 
exacted  by  the  law,  and  would  require 
him  to  anticipate  results  that  are 
spieculative  and  remote ;  and,  so  antici- 
pating, he  would  be  deprived  of  the 
beneficial  enjoyment  of  his  property 
for  all  time  to  come,  or  to  such  time 
as  the  agencies  producing  the  over- 
flow may  be  removed  by  those  that  oc- 
casioned them.  The  law  does  not  re- 
quire that  the  owner  shall  preserve 
and  guard  his  premises  from  the  ef- 
fects of  injuries  caused  by  the  wrong- 
ful acts  of  another,  before  he  is  justi- 
fied in  the  use  thereof.  A  different 
rule  would  virtually  deprive  the  owner 
of  the  beneficial  rights  that  flow  with, 
and  are  incident  to,  the  enjoyment  of 


his  estate.  .  .  .  The  law  will  not 
permit  the  promoter  of  the  wrong  to 
so  deprive  the  owner  of  the  use  of  his 
property,  or  to  permit  him  to  use  it  at 
his  peril.  .  .  .  The  wrongful  act  of 
appellants  in  failing  to  comply  with 
the  statutory  duty  of  maintaining  the 
embankment  with  proper  culverts  to 
carry  off  the  surface  water  was  the 
primary  cause  of  the  injury.  Their 
duty  was  to  maintain  the  proper  cul- 
verts, and  a  failure  to  do  so  would  not 
deprive  the  appellee  of  the  beneficial 
use  of  his  lands.  He  had  a  right  to 
expect  that  the  requirements  of  the 
law  would  be  complied  with,  and  the 
existence  of  the  wrong  once  being  per- 
mitted by  appellants  would  not  re- 
quire him  to  anticipate  that  it  would 
be  continued,  and  that  appellants 
would  not  do  what  their  duty  re- 
quired. When  appellee  planted  his 
crop  the  danger  was  not  present,  and 
it  could  only  be  anticipated,  and  that 
dependent  upon  contingencies  and  fu- 
ture events  that  might  never  occur. 
We  do  not  think  the  plea  presented  a 
case  of  contributory  negligence." 

It  was  held,  also,  in  Garrett  v. 
Winterich  (1908)  —  Ind.  App.  — ,  84 
N.  E.  1006,  supra,  that  an  instruction 
should  have  been  given  that  the 
plaintiff  could  not  excuse  himself  for 
failure  to  use  reasonable  and  ordinary 
care  in  the  arrangement  of  his  green- 
house, or  the  manner  of  placing  his 
plants  therein,  by  relying  upon  any 
promises  of  relief  from  further  flood- 
ing of  his  premises,  made  by  the  city, 
or  by  any  of  it  officers  or  agents,  and 
that,  if  the  jury  found  that  there  were 
promises  of  relief  made  by  the  city, 
or  its  oflicers  or  agents,  to  the  plain- 
tiff, and  that  the  latter  relied  there- 
on, and  because  of  such  reliance  failed 
to  use  reasonable  and  ordinary  care  in 
the  arrangement  of  his  greenhouse, 
and  by  the  exercise  of  such  reasonable 
and  ordinary  care  could  have  pre- 
vented injury,  he  would  be  guilty  of 
contributory  negligence.  The  court 
said  that  it  was  settled  law  in  that 
state  that  one  whose  property  is  be- 
ing damaged  or  injured  by  the  negli- 
gent or  wrongful  conduct  of  municipal 
oflicers  of  a  city  has  no  right  to  rely 
upon  statements  made  by  them,  and 


Digitized  by 


Google 


ANNO.— DAMAGES— DUTY  NOT  TO  USE  OR  IMPROVE  LAND.    427 


neglect  to  exercise  ordinary  care  to 
protect  his  property  from  damage. 

The  laat  point,  as  to  the  right  of  the 
property  owner  to  rely  upon  promises 
of  municipal  officers  to  remedy  de> 
fects,  is,  of  course,  involved  in  cases 
beyond  the  scope  of  the  present  anno- 
tation. 

It  was  held  in  Reynolds  t.  Chandler 
River  Co.  (1857)  43  Me.  513,  that  a 
riparian  owner  might  recover  damages 
arising  from  the  building  of  a  dam  the 
flowage  from  which  destroyed  his  hay, 
which  was  left,  as  was  customary,  on 
his  meadow  land,  no  lack  of  care  to 
secure  the  hay  being  shown. 
.  And  in  an  action  against  a  mu-> 
nicipality  for  damages  caused  by  over- 
flow of  surface  water  onto  plaintiff's 
premises,  due  to  a  change  of  street 
grade,  the  court  in  Cromer  v.  Logans- 
port  (1906)  38  bid.  App.  661,  78  N.  E. 
1046,  said  that  one  is  not  required  to 
anticipate  that  wrong  will  be  com- 
mitted, even  though  it  has  been 
threatened  by  the  wrongdoer,  or  to 
forego  the  lawful  use  of  his  premises ; 
but  it  is  sufficient  for  him  to  exercise 
ordinary  care  and  diligence  in  pre- 
serving his  property,  after  he  has 
knowledge  of  the  wrong.  However,  in 
this  case,  it  was  found  that  the  injury 
and  damage  were  recurring  ones,  lia- 
ble to  occur  after  ordinary  rains  of 
one  or  two  hours'  duration.  It  was 
found,  also,  that  during  the  first  year 
after  the  change  of  grade  the  plain- 
tiff had  suffered  damage  to  his  stock 
of  merchandise,  by  reason  of  over- 
flow, in  a  certain  sum,  and  that  sub- 
sequently, during  a  period  of  six  years, 
he  had  suffered  injury  to  his  personal 
property  from  a  like  cause;  and  that 
be  had  placed  such  property  where  he 
knew  it  would  be  injured,  and  had  per- 
mitted it  to  remain  there,  when  it 
could  have  been  removed  and  dam- 
ages avoided.  And  the  trial  court 
found  that  the  plaintiff  had  failed  to 
use  reasonable  care  to  prevent  the  in- 
jury, and  that  he  should  not  be  per- 
mitted to  recover  for  damage  to  mer- 
chandise subsequent  to  the  first  year. 
It  was  held  that  this  ruling  was  not 
erroneous. 

And  other  cases  hold  that  if  the 
damage  from  overflow  is  inevitable, 


and,  notwithstanding  the  moral  cer- 
tainty of  loss,  the  owner  of  the  land 
plants  crops  or  places  improvements 
thereon,  which  are  injured  by  over- 
flow, his  contributory  negligence  will 
preclude  recovery  for  the  enhanced  in- 
jury. The  question  whether,  under 
the  particular  circumstances,  there 
was  contributory  negligence,  may,  it 
would  seem,  be  a  question  for  the 
jury. 

Thus,  in  Willitts  v.  Chicago,  B.  &  E. 
C.  R.  Co.  (1893)  88  Iowa,  281,  21 
L.R.A.  608,  55  N.  W.  313,  the  court 
held  that  the  value  of  a  crop  de- 
stroyed by  an  overflow  of  surface 
water  is  not  allowable  as  damages  for 
an  obstruction  to~  the  flow  of  the 
water,  if  it  was  plainly  useless  to 
plant  any  crop  because  of  this  threat- 
ened danger ;  and  that  the  rental  value 
and  permanent  injury  to  the  land,  if 
any,  constituted,  under  such  circum- 
stances, the  measure  of  damages.  The 
action  was  against  a  railroad  com- 
pany for  so  constructing  its  line  of 
railway  across  the  plaintiff's  land  as 
to  throw  up  an  embankment  obstruct- 
ing the  flow  of  surface  water  from  the 
land.  An  instruction  was  approved 
that  if  the  jury  found  from  the  evi- 
dence that  it  was  "fully  evident  to 
the  plaintiff  at  any  time  that  it  was 
useless  to  plant  any  crop  upon  any 
part  of  the  land  in  question,  because 
it  was  certain  to  be  flooded  and  de- 
stroyed, and  that  plaintiff,  notwith- 
standing such  fact,  planted  a  crop 
upon  the  same,  and  it  was  destroyed 
by  water  which  was  caused  to  stand 
upon  same  by  said  embankment,  then 
the  value  of  the  crop  planted  upon  the 
same  under  such  circumstances  is  not 
an  element  which  you  should  consider 
in  estimating  his  damages." 

So,  in  Westphal  v.  New  York  (1902) 
75  App.  Div.  252,  78  N.  Y.  Supp.  56, 
affirmed  in  (1904)  177  N.  Y.  140,  69 
N.  E.  369,  15  Am.  Neg.  Rep.  399,  it 
was  held  that  a  landowner  who  sued 
a  municipality  for  injuries,  by  reason 
of  the  lowering  of  the  water  level  on 
his  premises  through  wells  maintained 
by  the  defendant,  had  no  claim  in 
equity  for  the  damages  he  had  sus- 
tained by  reason  of  the  failure  of  a 
certain  crop,  if  he  knew  at  the  time 
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he  planted  it  that  the  crop  would  be 
a  failure  because  of  lack  of  water,  and 
that  a  different  crop  would  yield  him 
a  good  return. 

And  in  Jager  v.  New  York  (1901) 
35  Misc.  622,  72  N.  Y.  Supp.  131,  modi- 
fied on  another  point  in  (1902)  75 
App.  Div.  258,  78  N.  Y.  Supp.  49,  it 
was  held  that  a  landowner  suing  for 
damages  for  diversion  of  underground 
water  by  driven  wells  operated  by  the 
defendant  municipality  could  not  en- 
hance his  damages,  year  after  year, 
by  planting  crops  which  by  experience 
he  knew  would  be  practically  a  total 
failure. 

Also,  in  Emry  v.  Raleigh  &  6.  R.  Co. 
(1891)  109  N.  C.  589,  15  L.R.A.  332, 
14  S.  E.  352,  it  was  held  that  a  land- 
owner, who,  with  knowledge  that  his 
land  was  liable  to  be  overflowed  four 
years  out  of  five  by  reason  of  an  in- 
suflBcient  culvert  constructed  by  a 
railroad  company,  located  a  brickyard 
and  erected  brickkilns  upon  such 
land,  was  guilty  of  contributory  neg- 
ligence which  would  prevent  a  recov- 
ery for  injury  thereto  by  such  flood- 
ing. The  court  held,  also,  that  an 
instruction  submitting  to  the  jury  the 
question  of  contributory  negligence 
was  erroneous,  since  the  question  was 
one  of  law  for  the  court  if  the  facts 
were  undisputed.  And  the  court  said 
that  it  seemed  clear,  and  it  could  not 
hesitate  to  decide,  that  no  prudent 
business  man  would  place  and  keep 
his  brickyard  and  brickkilns  at  a  place 
like  that  in  question,  where  he  would 
hazard  the  loss  or  serious  injury  de- 
scribed by  the  plaintiff,  four  years 
out  of  five;  that  a  prudent  business 
man  would  establish  his  business 
elsewhere,  and  seek  his  remedy  for 
injury  to  his  land. 

It  appears  that  in  a  prior  action  be- 
tween the  parties  in  the  last  case, 
reported  in  (1889)  102  N.  C.  209,  11 
Am.  St.  Rep.  727,  9  S.  E.  139,  the  plain- 
tiff recovered  damages  for  overflow  of 
his  brickyard  and  crops,  it  being  held 
that  a  want  of  ordinary  care  was  not 
shown  by  the  fact  that  he  continued 
to  manufacture  brick  in  a  place  which, 
two  years  previously,  had  been  over- 
flowed. It  was  said :  "The  defendant 
had  no  reason  to  complain  that  the 


court  allowed  the  jury  to  apply,  as  the 
test,  the  abstract  principle  that  the 
plaintiff  was  bound  to  exercise  that 
degree,  and  only  that  degree,  of  care 
which  a  man  of  ordinary  prudence 
would  exhibit  in  the  management  of 
his  affairs,  and  refuse  to  sustain  the 
unreasonable  proposition  that  a  pru- 
dent man  must  either  allow  his  land 
to  remain  uncultivated,  and  his  brick- 
yard, with  his  investment  for  manu- 
facturing, to  be  abandoned,  or  incur 
the  risk  of  losing  the  fruits  of  his 
labor,  because  he  had  some  reason  to 
fear  that,  by  the  negligent  construc- 
tion of  a  culvert,  the  crop  or  the  brick 
might  be  injured  or  destroyed." 

Whether  the  plaintiff  was  guilty  of 
contributory  negligence  in  construct- 
ing his  greenhouse  where  he  did,  with 
the  knowledge  of  its  liability  to  over- 
flow, was  held  a  question  for  the  jury, 
in  Garrett  v.  Winterich  (1908)  — 
Ind.  App.  — ,  84  N.  E.  1006,  an  action 
against  s  municipality  for  so  con- 
structing sewers  as  to' cast  drainage 
water  from  a  large  surface  into  a 
sewer  which  drained  the  plaintiff's 
premises,  but  was  inadequate  to  take 
care  of  this  additional  surface  water. 

It  was  held  in  Central  Trust  Co.  v. 
Wabash,  St.  L.  &  P.  R.  Co.  (1893)  67 
Fed.  441,  that,  in  determining  the 
question  of  liability  of  a  railway  com- 
pany for  the  flooding  of  a  mill  and  de- 
struction of  a  lumber  yard  caused  by 
the  insufSciency  of  a  culvert  and  the 
giving  way  of  an  embankment  after 
severe  storms,  the  fact  might,  be 
taken  into  consideration  that,  al- 
though the  culvert  and  embankment 
had  been  constructed  many  years  be- 
fore, the  mill  and  lumber  yard  were 
placed  in  such  position  that  injury 
must  result  if  the  culvert  and  em- 
bankment were  insufficient.  The  court 
said  that  the  fact  that  the  parties  lo- 
cated the  mill  where  they  did  thirty 
years  after  the  embankment  and  cul- 
vert were  built,  with  full  knowledge 
of,  or  with  abundant  opportunity  for 
knowing,  the  extent  of  the  country 
drained  and  the  effect  of  ordinarily 
heavy  rains  upon  it,  showed  that  they 
at  least  supposed  tiien,  as  the  build- 
ers of  the  railway  supposed,  that  the 
culvert  was  sufficient. 
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In  an  action  for  damages  to  crops  by 
a  flood  due  to  the  negligence  of  a  rail- 
way company  in  blocking  the  flood 
waters  of  a  creek,  it  was  held  in  Gray 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  (1912) 
90  Neb.  795,  134  N.  W.  961,  that  where 
the  answer  alleged  that  at  the  time 
the  crops  were  planted  the  plaintiffs 
knew  of  the  conditions,  and  that,  in 
all  probability,  the  crops  would  be  de- 
stroyed by  flood  waters,  it  was  not 
erroneous  to  permit  an  amendment  to 
the  reply,  setting  forth  that  before  the 
crops  were  planted  the  defendant  com- 
pany, through  its  agents,  promised  to 
clear  the  waterway  so  as  to  drain  the 
plaintiffs'  lands,  and  to  admit  in  evi- 
dence proof  tending  to  establish  such 
promise. 

Where  an  owner  of  cattle  placed 
'nem  in  pens  of  a  third  party,  under 
^  contract  reqi^iiring  the  latter  to  feed 
p^a  shelter  them  at  a  certain  price 
uen  ''^^'''th  per  head,  knowing  that  the 
ajjy^.were  subject  to  overflow  annu- 
Cfttjj  '*  Was  held  that  the  owner  of  the 
«      ^^  •had  no  right  of  action  against 
"  *HllfOtL^  company,  which,  by  filling 
lllOpext    trestlework,  caused  the  over- 
flow, i*s    liability  merely  being  to  the 
owner   Of  the  premises.    Toledo,  W.  & 
W.K.  Co.  V.  Hunter  (1869)  50  IlL  825. 
The  coux-t  said  the  case  might  have 
been  <Ji:Herent  had   the   filling  been 
mat  a.:r-t„  the  plaintiff's  cattle  were 
jjj '"  **»  «  pens ;  but  that  he  acted  with 
tte  ^.^^     open,  with  full  knowledge  of 
ijy.*^*-**  ation,  the  railroad  company 
i'S's  ^  ~  *^oiie  nothing,  since  the  plain- 
tlijji^^^fhts  accrued,  to  injure  him; 
trt^  **^     plaintiff  knew  when  the  con- 
»5jj  j^^'^*.  8  made  that  the  pens  were  li- 
tlut  tv».^*"^°"*^  overflow,  and  consented 
tteiii   ^^^  cattle  should  be  placed  in 
lijg '^^^^^posed  to  this  annually  recur- 

It  t»-^*'«f®'"- 

^^  be  observed  that  some  of 


the  cases  involving  the  question  of  li- 
ability for  injury  to  crops  from  over- 
flow due  to  a  continuing  nuisance, 
which  hold  that  successive  actions 
may  be  maintained  and  damages  re- 
covered for  the  loss  of  or  injury  to 
the  crops,  appear,  inferentially  at 
least,  to  support  the  doctrine  that  the 
owner  or  occupier  of  the  premises  was 
not  under  any  obligation  to  refrain 
from  using  the  property  merely  be- 
cause of  the  possibility  of  overflow. 
See,  for  example,  McKee  v.  St.  Louis, 
K.  &  N.  W.  R.  Co.  (1892)  49  Mo.  App. 
174,  where,  in  an  action  by  a  tenant 
against  a  railroad  company  for  injury 
to  crops  due  to  overflow  because  of  the 
blocking  up  of  culverts  with  solid  em- 
bankments, it  was  held  not  a  defense 
that  the  embankments  were  made 
prior  to  the  renting  of  the  land  by  the 
plaintiff,  and  that  the  obstructions 
complained  of  were  necessarily  per- 
manent, of  which  the  plaintiff  was 
fully  advised.  The  court  does  not 
discuss  the  question  under  annotation, 
but  considers  the  matter  from  the 
standpoint  of  the  right  to  maintain 
successive  actions,  stating  that  the 
rule  is  that,  where  the  injury  sus- 
tained by  reason  of  the  continuance 
of  a  nuisance  consists  in  the  destruc- 
tion of  crops  from  year  to  year,  the 
plaintiff  will  not  be  limited  .in  his 
actions,  but  may  sue  as  often  as  dam- 
age may  occur;  and  that  the  founda- 
tion of  the  rule  is  that  future 
damages  in  such  cases  are  speculative, 
and  that  successive  actions  therefor 
are  sustained  on  the  theory  that  the 
continuance  of  the  nuisance  is,  in  the 
eye  of  the  law,  equivalent  to  the  erec- 
tion of  a  fresh  one  for  each  day  of 
the  continuation,  and  therefore  each 
successive  action  is  deemed  to  be 
predicated  upon  a  new  wrong. 

R.  E.  H. 
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MARY  E.  BLAIR  et  al.,  Appts., 

V. 

CLEAR  CREEK  OIL  &  GAS  COMPANY. 


Arkanaaa  Supreme  Court  — April  18,  1021, 
(148  Ark.  801,  230  S.  W.  286.) 


J 

Mines  —  duty  to  protect  lessor's  land. 

1.  A  lessee  in  an  oil  and  gas  lease  covering  a  stipulated  period  of  time 
impliedly  covenants  to  protect  the  leased  land  from  wells  drilled  by  him 
on  adjoining  land,  which  will  necessarily  draw  the  gas  from  the  lessor's 
land. 

[See  note  on  this  qtiestion  beginning  on  page  437.] 

Appeal  —  objection  to  jurisdiction  — 
I     when  raised. 

2.  The  objection  that  equity  has  no 
jurisdiction  of  the  cause  cannot  be 
raised  for  the  first  time  on  appeal. 

[See  2  R.  G.  L.  89;  2  R.  C.  L.  Supp. 
391.] 


Equity  —  giving  complete  relief. 

3.  When  equity  acquires  jurisdiction 
of  a  matter  in  suit  for  one  purpose,  all 
matters  in  issue  will  be  adjudicated 
and  complete  relief  afforded. 

[See  10  R.  C.  L.  370;  2  R.  C.  L.  Supp. 
1007.] 
Damage^  —  for  failure  to  explore  for 

gas. 

4.  A  lessor  in  an  oil  and  gas  lease 
cannot  recover  damages  for  failure  of 
the  lessee  to  commence  exploration  for 
gas,  if  the  lease  permits  payment  of 
rental  in  lieu  of  drilling. 

[See  18  R.  C.  L.  1213.] 
—  forfeiture  of  oil  and  gas  lease  — 
effect  of  acceptance  of  rentaL 

5.  Acceptance  by  a  lessor  in  an  oil 
and  gas  lease  of  delayed  rental  pre- 
cludes forfeiture  of  the  lease  for  fail- 
ure to  develop  the  property  during  the 
period  covered  by  the  payment. 


Mines  —  right  to  damages  for  breach 
of  implied  covenant. 

6.  A  lessor  in  an  oil  and  gas  lease 
may  recover  damages  for  breach  by 
the  lessee  of  his  implied  covenant  to 
protect  the  land  from  drainage  in  case 
he  put  down  wells  on  adjoining  prop- 
erty 80  close  to  the  lessor's  land  as  to 
drain  the  gas  from  the  leased  prop- 
erty. 

Action  —  when  lies  —  difliculty  of  as- 
certaining  damages. 

7.  The  difficulty  of  ascertaining  the 
damages  to  which  a  lessor  in  an  oil 
and  gas  lease  is  entitled  for  breach 
of  the  lessee's  implied  covenant  to  pro- 
tect his  land  when  drilling  wells  on 
adjoining  land,  which  will  drain  the 
leased  land,  is  no  bar  to  relief. 

Damages  —  draining  gas  from  beneath 
leased  property. 

8.  The  holder  of  an  oil  and  gas  lease 
who  puts  downs  wells  on  adjoining 
property  which  drain  the  gas  from  be- 
neath that  leased  is  liable  to  the  lessor 
for  his  proportionate  share  of  the 
royalty  for  gas  taken  by  the  well«  «« 
placed. 


Appeal  by  plaintiffs  from  a  decree  of  the  Crawford  Chancery  Court 
(Bourland,  Ch.)  in  their  favor  in  part  only,  in  a  suit  brought  to  cancel  a 
gas  lease  and  for  damages  for  the  alleged  wrongful  taking  of  gas  by  de- 
fendants.   Reversed. 


Statement  by  Hart,  J.: 

Appellants  brought  this  suit  in 
equity  against  appellee  to  cancel  a 
gas  lease  on  the  ground  that  appel- 
lee was  drawing  off. the  gas  from 
appellants'  land  by  means  of  wells 
drilled  on  adjacent  lands  near  ap- 
pellants'  boundary  lines,   and  for 


damages  resulting  therefrom.  Ap- 
pellee defended  the  suit  on  the 
ground  that  there  was  no  liability 
under  the  terms  of  the  lease  upon 
which  the  suit  is  based. 

The  material  facts  are  as  fol- 
lows: What  is  known  as  the  Kib- 
ler  gas  field  was  explored  in  the  fall 
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of  1915,  and  the  first  well  was  drilled 
by  appellee  in  November,  1915.  On 
the  24th  day  of  November,  1915,  E. 
T.  and  Mary  Blair  leased  to  appellee. 
Clear  Creek  Oil  &  Gas  Company,  27 
acres  of  land  to  be  explored  for  oil 
and  gas  in  the  center  of  what  is 
known  as  the  Williams  field,  which 
is  adjoining  the  Kibler  field.  Ap- 
pellants leased  to  appellee  the  27 
acres  of  land  for  the  term  of  five 
years  and  as  long  thereafter  as  oil  or 
gas  might  be  produced  in  paying 
quantities.  Appellee  had  the  exclu- 
sive right  to  explore  the  land  for  oil 
and  gas.  If  gas  was  found,  it 'was 
provided  that  the  lessee  should  pay 
the  lessors  one  eighth  of  the  net  pro- 
ceeds of  the  sale  of  the  gas.  The 
lease  further  provides  that  in  case 
no  well-drilling  operations  for  oil, 
gas,  or  other  minerals  is  begun  on 
the  land  within  one  year,  all  rights 
and  obligations  under  the  lease  shall 
cease  upon  notice  in  writing  being 
served  on  the  lessee  by  the  lessors, 
unless  the  lessee  shall  elect  to  con- 
tinue the  lease  in  force  by  paying 
to  the  lessors  an  annual  rental  of 
$100,  until  a  well  is  drilled,  pro- 
vided that  when  such  well  is  drilled 
the  above  provided  for  rental  shall 
cease. 

The  Eibler  field  was  first  devel- 
oped and  most  of  the  gas  drawn 
from  it.  In  the  fall  of  1918  the  Wil- 
liams field  was  explored  for  gas,  and 
the  first  producing  well  was  brought 
in  sometime  in  November  or  Decem- 
ber of  that  year.  Appellee  had 
leases  on  the  land  west  and  north 
of  the  Blair  land,  known  respectively 
as  the  Greig  and  Bryant  lands.  Ap- 
pellee drilled  two  wells  on  the  Greig 
land.  The  first  well  was  drilled 
in  the  spring  of  1919,  and  is  about 
400  feet  northwest  of  the  northwest 
comer  of  the  Blair  land.  A  second 
well  was  then  drilled  about  350  feet 
-west  of  the  Blair  land  and  about 
one  quarter  of  a  mile  south  of  the 
first  well.  Appellee  also,  in  the 
spring  of  1919,  drilljed  a  well  on  the 
Bryant  tract,  about  500  feet  north 
of  the  Blair  land.  All  of  these  wells 
produce  gas  and  draw  gas  from  the 
Blair  land. 

The  testimony  of  experts  shows 


that  the  Williams  field  is  uniform 
in  character  and  that  the  gas-pro- 
ducing sand  is  equally  porous,  and 
that  gas  will  be  drawn  along  all  the 
radii  of  a  circle  of  which  the  well 
is  the  center  for  a  quarter  of  a  mile. 

The  lessors  and  the  lessee  con- 
strued their  lease  to  mean  that  pay- 
ment of  the  reserve  rental  for  de- 
lay in  drilling  should  be  made  quar- 
terly in  advance.  On  the  4th  day  of 
June,  1919,  the  lessor  wrote  the  les- 
see a  letter,  calling  attention  to  the 
fact  that  they  had  drilled  wells  on 
an  adjoining  tract  near  the  bound- 
ary line  of  the  27-acre  tract  in  ques- 
tion, and  that  the  wells  were  pro- 
ducing a  large  amount  of  gas ;  that 
much  of  the  gas  coming  from  these 
wells  was  drawn  from  under  the 
land  of  the  lessors,  and  they 
demanded  that  the  lessee  should 
protect  them  by  drilling  a  well 
at  an  early  date  on  their  land. 
The  lessee  failed  or  refused  to 
comply  with  this  demand,  and 
on  the  28th  day  of  July,  1919, 
the  lessors  wrote  the  lessee  another 
letter  that  the  lease  on  the  land  in 
question  had  been  canceled,  because 
of  the  failure  of  lessee  to  drill  pro- 
tection wells  on  the  land  of  the  les- 
sors as  requested  in  their  former 
letter. 

Testimony  was  also  introduced 
by  appellants  tending  to  show  the 
amoimt  of  gas  taken  from  the  wells 
on  the  adjoining  lands. 

According  to  the  testimony  of  ap- 
pellee, it  did  not  drill  the  wells  on 
the  adjoining  lands  for  the  purpose 
of  drawing  gas  from  the  land  of  its 
lessors.  In  developing  a  gas  field, 
it  is  necessary  to  take  leases  on 
large  areas  of  land,  and  the  drilling 
must  necessarily  be  delayed  on  some 
of  the  land,  and  for  this  reason  the 
leases  provide  for  an  annual  rental 
for  the  delay.  Appellee  had  only 
two  sets  of  drilling  machinery,  and 
was  drilling  wells  on  the  land  leased 
by  it  in  the  Williams  field  as  fast  as 
it  was  practicable  after  gas  had  been 
discovered  in  that  field  and  a  pro- 
ducing well  brought  in. 

On  the  3d  day  of  November,  1920, 
the  chancellor  found  the  issue  as  to 
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L,R.A.1917A,  171, 89  S.  E.  12;  Brewster 
V,  Lanyon  Zinc  Co.  72  C.  C.  A.  213,  140 
Fed.  801 ;  Glasgow  v.  Chartiers  Oil  Co. 
162  Pa.  48,  25  Atl.  232,  17  Mor.  Min. 
Rep.  523 ;  Thornton,  Oil  &  Gas,  §§  104, 
105,  108;  O'Connell  v.  Rosso,  56  Ark. 
603,  20  S.  W.  531. 

Plaintiff  cannot  recover  damages, 
for  the  further  reason  that  the  lease 
itself  fixes  the  compensation  that  the 
plaintiff  is  entitled  to  where  the  prop- 
erty has  not  been  drilled. 

Denman  v.  County  Club  Realty  Co. 
143  Ark.  502,  220  S.  W.  824. 

Hart,  J.,  delivered  the  opinion  61 
the  pourt: 

The  record  in  this  case  shows  that 
appellee  drilled  three  wells  which 
produced  g&B  on  adjoining  tracts  of 
land  so  near  to  the  boundary  lines 
of  appellants  that  the  wells  are 
drawing  the  gas  from  underneath 
their  land,  and  in  time. will  draw  it 
all  away.  The  only  practical  way  to 
offset  this  is  to  drill  protection  wells 
on  the  land  of  appellants.  It  made 
no  effort  to  drill  protection  wells. 
The  lease  does  not  contain  any  pro- 
tection clause.  The  doctrine  of  pro- 
tection is  new  in  this  state,  and 
arises  from  the  fluid  underground 
situation  of  either  oil  or  gas. 

On  the  part  of  appellants  it  is 
claimed  that,  when  oil  is  drawn  from 
underneath  land  by  wells  drilled 
near  the  boundary  line  which  will 
obviously  drain  the  land,  there  is  an 
implied  obligation  on  the  part  of  the 
lessee  to  sink  the  number  of  wells 
necessary  to  protect  the  demised 
tract. 

Counsel  for  appellants  insist  that, 
appellee  having  failed  and  refused 
to  drill  the  protection  wells  as  re- 
quested by  appellants,  or  to  account 
to  them  for  the  gas  drawn  from 
their  land,  the  refusal  constitutes  a 
breach  of  the  contract,  and  entitles 
appellants  to  declare  a  forfeiture 
and  to  sue  for  the  damages  resulting 
therefrom. 

Counsel  for  appellee  contend  that 
appellants  had  no  remedy  in  equity, 
and  that  their  remedy,  if  any,  was 
an  action  at  law  for  damages.  In 
the  first  place,  it  may  be  said  that, 
if  it  was  the  duty  of  appellee  to  driU 
a  protection  well  and  it  refused  to  do' 


the  cancelation  of  the  lease  in  favor 
of  appellants,  but  found  against 
them  on  the  question  of  damages. 
A  decree  was  therefore  entered  of 
record,  canceling  the  lease  of  ap- 
pellants to  appellee,  but  dismissing 
their  cause  of  action  for  taking  gas 
from  their  land  through  wells  on 
the  adjoining  land  by  appellee. 

The  appellants  have  duly  prose- 
cuted an  appeal  to  this  court. 

Messrs.  E.  L.  Matlock  and  C.  M. 
WofFord,  for  appellants: 

Where  oil  or  gas  has  been  shown  to 
exist  in  paying  quantities,  the  lessee 
must  drill  a  sufficient  number  of  wells 
on  the  leased  premises  as  may  be  neces- 
sary to  secure  the  product  for  the  com- 
mon advantage  of  both  lessor  and  les- 
see 

Thornton,  Oil  &  Gas,  §  121 ;  Kleppner 
V.  Lemon,  176  Pa.  502,  35  Atl.  109,  18 
Mor.  Min.  Rep.  404;  Beatty-Nickle  Oil 
Co.  V.  Smethers,  49  Ind.  App.  602,  96 
N.  E.  19;  Powers  v.  Bridgeport  Oil  Co. 
238  III.  397,  87  N.  E.  381;  J.  M.  Guffey 
Petroleum  Co.  v.  Jeff  Chaison  Townsite 
Co.  48  Tex.  Civ.  App.  555,  107  S.  W. 
609;  Morrison  &  De  Soto,  Oil  &  Gas 
Rights,  chap.  9,  p.  32;  Consumers  Gas 
Trust  Co.  V.  American  Plate  Glass  Co. 
162  Ind.  396,  68  N.  E.  1020. 

Gas  not  being  a  stationary  mineral, 
damages  for  the  wrongful  taking 
thereof  cannot  be  ascertained  exactly, 
but  may  be  with  reasonable  certainty. 

18  R.  C.  L.  1218;  Culbertson  v.  lola 
Portland  Cement  Co.  87  Kan.  539,  125 
Pac.  81,  Ann.  Cas.  1914A,  610. 

It  is  the  duty  of  the  lessee  to  drill 
offset  wells  to  protect  the  lessor  when 
lessee  owns  the  leases  on  adjoining 
lands. 

Morrison,  Oil  Rights,  210;  Bradford 
Oil  Co.  v.  Blair,  113  Pa.  83,  57  Am. 
Rep.  442,  4  Atl.  218;  Daughetee  v.  Ohio 
Oil  Co.  151  111.  App.  102. 

Messrs.  Hill  &  Fitzhugh,  for  appel- 
lee: 

Plaintiff  could  not  claim  and  receive 
royalty  under  the  lease  and  claim 
damages  for  alleged  violations  there- 
of during  the  same  period.  The  fact 
that  she  accepted  rentals  thereunder 
shows  that  she  was  relying  upon  the 
lease,  and  she  is  estopped  from  claim- 
ing the  lease  was  violated  or  that  she 
was  entitled  to  damages  during  the 
period  covered  by  the  rentals. 

Chauvenet  v.  Person,  217  Pa.  464,  11 
L.R.A.(N.S.)  419,  66  Atl.  855;  Carper 
V.  United  Fuel  Gas  Co.  78  W.  Va.  433, 
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tills,  its  refusal  would  constitute  an 
abandonment  of  the  contract,  and 
equity  would  afford  relief. 

In  the  case  of  Mauney  v.  Millar, 
134  Ark.  15,  203  S.  W.  10,  the  court 
held  that,  where  the  sole  benefit  of  a 
contract  results  from  a  continued 
performance  of  the  contract  (such 
as  to  develop  a:  mine,  to  operate  it, 
pay  royalties,  or  to  divide  the  pro- 
ceeds), where  one  party  completely 
abandons  the  performance  thereof, 
equity  will  give  relief  by  canceling 
the  contract.  For  a  partial  breach 
the  parties  will  be  remitted  to  their 
remedies  at  law. 

Moreover,  no  objection  was  made 
or  exceptions  saved  to  the  jurisdic- 
tion   of    the   chancery    court,    and 

under  the  repeated 
ti:r?.1i^^ie.  decisions  of  this 
rlii^'**''  court  the  objection 

that  equity  had  no 
jurisdiction  cannot  be  raised  for  the 
first  time  on  appeal.  Apple  v. 
Apple,  105  Ark.  669, 152  S.  W.  296, 
and  cases  cited. 

It  is  well  settled  that,  when  equity 
has  acquired  jurisdiction  of  a  mat- 
ter in  a  suit  for  one  purpose,  all 

matters  in  issue  will 
^1?"ir;;*lSr/f.     be  adjudicated  and 

complete  relief  af- 
forded. Horstmann  v.  La  Fargue, 
140  Ark.  558,  215  S.  W.  729. 

This  brings  us  to  the  question  of 
whether  there  was  an  implied  cove- 
nant in  the  lease  to  protect  appel- 
lants against  drainage,  and,  if  so, 
what  is  the  measure  of  damages 
recoverable  for  drainage  through 
wells  operated  on  other  lands  ad- 
jacent to  appellant's  boundary  lines. 
The  lease  provides  for  a  term  of 
five  years  and  as  long  thereafter  as 
gas  is  produced  in  paying  quantities. 
The  consideration  for  the  first  year 
is  $1,  and  for  each  succeeding  year 
that  operation  or' exploration  is  de- 
layed the  lessee  shall  pay  a  yearly 
rental  of  $100  for  the  delay.  The 
lease  expressly  authorizes  the  lessee 
to  elect  to  pay  a  yearly  rental  in- 

Dma>ase»-(or  ^^^      ^^      drilling. 

(aiinre  to  ez-  Heuce  the  Icssors 
»i.re  tor  ».ii.       cannot  recover 

damages  for  failure  of  tiie  lessee  to 
19  A.L.R.— 28. 


commence  exploration  for  gas.  If, 
however,  the  lessee  commences  to 
explore  for  gas,  it  must  exercise 
due  diligence  in  drilling,  and  there 
is  an  implied  covenant  on  its  part 
to  do  so.  Mansfield  Gas  Co.  v. 
Alexander,  97  Ark.  167,  133  S.  W. 
837.  See  also  Lawrence  v,  Maho- 
ney,  145  Ark.  310,  225  S.  W.  340. 

In  the  application  of  this  principle 
counsel  for  appellee  contend  that 
there  was  no  implied  covenant  on 
the  part  of  appellee  to  sink  protec- 
tion wells  on  the  land  of  appellants. 
They  contend  that  the  rule  only  ap- 
plies where  the  lessee  has  in  part 
developed  the  leased  premises  and 
produced  wells.  To  support  their 
contention  they  cite  the  case  of  Car- 
per v.  United  Fuel  Gas  Co.  78  W. 
Va.  433,  L.R.A.1917A,  171,  89  S. 
E.  12.  In  that  case  it  was  held  that 
the  lessor  is  not  entitled  to  recover 
damages  for  failure  to  drill  offset 
wells  to  prevent  drainage,  while  the 
lessee  exercises  his  optional  right  to 
pay  money  in  lieu  of  drilling,  and 
the  lessor  accepts  it 

The  court  did  hold,  however,  that 
there  was  an  implied  obligation  on 
the  part  of  the  lessee  to  drill  a  well 
for  protection  against  drainage,  up- 
on necessity  therefor,  and  the  les- 
sor's demand  for  such  action,  with- 
in any  rental  period  for  which  rent 
has  been  paid,  with  notice  of  inten- 
tion to  refuse  to  accept  further  rent- 
als, and  the  right  in  the  lessor  to 
declare  a  forfeiture  of  the  lease  for 
noncompliance  with  such  demand, 
would  aiford  full  and  ample  protec- 
tion from  such  losses. 

We  think  it  perfectly  sound  to  say 
that  the  acceptance  of  delayed  rent- 
al precludes  the  lessor  from  forfeit- 
ing the  lease  for 
failure  to  develop 
during  the  term 
covered  by  the  de- 
layed rental.  In 
such  a  case  the  lessor  still  has  the 
gas  and  has  received  the  reserved 
rent  for  the  delay  in  drilling. 

In  a  case  like  Hie  present  one, 
however,  the  facts  are  essentially 
different,  and  a  forfeiture  of  the 
lease  would  not  afford  adequate  pro- 


— fo'rteltnre   of 
oil  and  gnu  leaao 
—effect  of  ac- 
ceptance of 
rental. 
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Section  to  the  lessor.  The  lessee  has 
the  sole  and  exclusive  right  to  drill! 
Should  the  lessee  fail  to  drill  a  pro- 
tection well  after  a  producing  well 
has  been  brought  in  near  the  lessor's 
boundary  lines  on  adjacent  lands, 
.such  well  might  draw  off  a  material 
portion  of  the  gas  under  the  lessor's 
land  before  he  could  declare  a  for- 
feiture and  procure  someone  else  to 
•drill  an  offset  well. 

The  record  shows  that  drilling 
wells  is  very  expensive  and  is  only 
undertaken  where  the  lessee  has  a 
large  area  of  acreage  in  a  block.  It 
is  a  matter  of  common  knowledge 
that  the  landowner  is  not  equipped 
with  machinery  for  drilling,  and 
could  not  purchase  such  machinery 
on  short  notice,  if  able  to  do  so. 
Hence,  when  he  leases  his  land  to 
Another,  with  the  exclusive  right  to 
drill  for  oil  and  gas  on  it  for  a  stip- 
ulated period  of  time,  there  is  an 
Mine-doty  to  implied  covenant  on 
protect  iewor>a  the  part  of  the 
■"*•  lessee  to  protect  the 

land,  at  least  from  wells  drilled  by 
him  on  adjoining  property  which 
will  necessarily  draw  the  gas  from 
the  lessor's  land.  If  there  has  been 
no  lease  on  his  land,  the  lessor  could 
have  had  all  the  time  during  which 
the  wells  were  drilled  on  adjoining 
land  to  have  arranged  for  the  drill- 
ing of  an  offset  well  on  his  land  in 
•case  a  producing  well  was  brought 
in  on  the  adjoining  land  which 
would  draw  the  gas  off  his  own  land. 
Of  course,  if  he  failed  to  make  such 
.an  arrangement,  the  loss  would  fall 
upon  himself.  In  case,  however,  he 
has  leased  his  land  to  another,  and 
has  given  the  lessee  the  exclusive 
right  to  drill  on  his  land  for  gas,  it  is 
obvious  that  the  mere  right  of  for- 
feiture in  case  the  lessee  would  not 
•  drill  a  protection  well  would  not  af- 
ford him  adequate  relief.  The 
practical  test  is  to  be  found  in  the 
question :  Are  the  outside  wells,  as, 
for  example,  the  wells  on  the  Greig 
and  Bryant  tracts,  draining  Hie 
Blair  land  to  such  an  extent  that,  if 
the  wells  on  the  Greig  and  Bryant 
tracts  were  operated  by  a  third 
^party,  appellee,  as  lessee  of  the  Blair 


tract,  would  find  it  good  manage- 
ment to  put  down  protection  wells  to 
save  its  own  leased  territory  from 
exhaustion?  If  so,  then  good  faith 
to  its  lessors  would  require  it  to  put 
down  the  protection  wells,  that  the 
lessors  might  get  their  royalties  un- 
der the  lease,  or  at  least  be  protected 
from  having  the  gas  drawn  from 
their  lands.  In  this  connection  we 
quote  with  approval  from  the  case 
of  Carper  v.  United  Fuel  Gas  CJo. 
supra,  the  following:  "To  say  the 
lessor  intended  to  permit  the  oil  and 
gas  in  his  land  to  be  withdrawn 
from  it  otherwise  than  through 
wells  drilled  on  it  under  the  lease, 
and  thus  to  let  it  go  to  other  persons, 
for  nothing,  as  an  incident  of  his 
procurement  of  a  small  money  rent- 
al for  two,  five,  or  ten  years,  would 
be  inconsistent  with  reason,  and 
contrary  to  the  legal  principles  gov- 
erning the  relation  of  landlord  and 
tenant  or  licensor  and  licensee.  For 
the  rental  reserved,  he  is  neither 
selling  his  oil  or  gas,  nor  relinquish- 
ing his  ownership  thereof,  nor 
consenting  to  severance  or  abstrac- 
tion thereof.  He  expects  it  to 
remain  in  the  land  until  the  rental 
period  ends,  whether  it  ceases  by 
the  drilling  of  a  well  or  expiration 
of  the  term.  Nor  can  it  be  doubted 
that  the  lessee  contemplated  the 
same  result.  Neither  could  have  in- 
tended that  he  should  take  out  the 
mineral  through  wells  on  other 
lands.  The  words  of  his  lease 
contemplate  his  extraction  of  the 
oil  and  gas  through  wells  to 
be  drilled  by  him  on  the  land, 
and  so  emphatically  deny  any 
such  intent  on  his  part.  The  rental 
is  for  delay,  not  destruction.  If, 
by  the  negligence  or  misfeasance 
of  a  tenant,  the  demised  prop- 
erty is  materially  injured,  he  is 
liable  for  the  resultant  damages, 
and  the  landlord  may  recover  the 
amount  thereof  from  him  within 
the  term,  notwithstanding  he  has 
paid  the  rent  or  is  bound  to  pay  it. 
Moses  V.  Old  Dominion  Iron  &  Nail 
Works  Co.  75  Va.  95, 102.  If  a  ten- 
ant commit  waste,  an  action  lies 
against  him.    The  landlord  is  not 
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limited  to  his  rent  as  compensation. 
In  these  cases  there  need  not  be  an 
express  covenant  against  waste,  or 
an  express  agreement  to  pay  the 
resulting  damages.  They  are  im- 
plied, if  not  expressed." 

The  contract  is  a  lease  of  the  land 
for  the  purpose  of  drilling  for  oil 
and  gas  for  the  period  of  time  desig- 
nated therein,  and  the  lessee  has  a 
vested  right  to  the  possession  of  the 
land  to  the  extent  reasonably  neces- 
sary to  perform  the. terms  of  the 
agreement  on  his  part.  Therefore 
there  is  an  implied 
covenant  on  the 
part  of  the  lessee 
to  protect  the  lessor 
against  drainage,  and  in  default 
thereof  the  lessor  may  recover  dam- 
ages. 

We  think  this  view  is  supported 
by  the  authorities  cited  below,  and, 
in  any  event,  that  it  is  in  accord 
with  the  better  reasoning  on  the 
question.  J,  M.  Guffey  Petroleum 
Co.  V.  Jeff  Chaison  Townsite  Co.  48 
Tex.  Civ.  App.  555,  107  S.  W.  609 ; 
Powers  V.  Bridgeport  Oil  Co.  238 
111.  397,  87  N.  E.  381 ;  Kleppner  v. 
Lemon,  176  Pa.  502,  35  Atl.  109, 
18  Mor.  Min.  Rep.  404 ;  Culbertson 
V.  Tola  Portland  Cement  Co.  87  Kan. 
529,  125  Pac.  81,  Ann.  Cas.  1914A, 
610;  Harris  v.  Ohio  Oil  Co.  57  Ohio, 
118, 48  N.  E.  502, 19  Mor.  Min.  Rep. 
157;  Kelley  v.  Ohio  Oil  Co.  57  Ohio 
St  317,  39  L.R.A.  765,  63  Am.  St. 
Rep.  721,  49  N.  E.  399;  Kellar  v. 
Craig,  61  C.  C.  A.  366,  126  Fed. 
630 ;  and  Thornton,  Oil  &  Gas,  3d  ed. 
vol.  1,  TI  109,  and  vol.  2,  H  882. 

What  is  the  measure  of  damages 
recoverable   for   drainage  through 
_  wells    operated    by 

iies-^lufluuftT  at  defendants  on  their 
Me^tainins  lands  near  the 
plaintiff's  boundary 
line  may  be  difficult  of  determination 
and  troublesome  to  ascertain,  but 
that  is  no  bar  to  relief  in  such  cases. 
For  example,  suppose  in  the  present 
case  the  record  should  show  that 
appellee  had  drilled  wells  on  the 
adjacent  lands  near  to  the  bound- 
ary lines  of  appellants  for  the  very 
purpose  of  drawing  the  gas  from 


underneath  their  lands  through 
these  wells;  it  is  obvious  that  such 
conduct  of  the  appellees  would  be 
fraudulent  and  actionable.  Or  sup- 
pose, as  in  case  of  Millar  v.  Mauney, 
142  Ark.  486,  219  S.  W.  1028,  the 
evidence  had  showed  that  the  for- 
mation on  the  leased  land  was  of 
such  a  character  that  it  was  not 
practicable  to  drill  through  it,  but 
that  the  gas  could  be  best  drawn 
from  underneath  the  land  by  drilling 
a  well  on  the  adjacent  land  outside 
of  the  leased  premises,  and  the  wells 
on  the  Bryant  and  Greig  tracts  had 
been  drilled  by  appellees  there  on 
this  account ;  the  failure  on  the  part 
of  the  lessee  to  pay  the  royalty 
agreed  upon  would  be  actionable. 
In  either  of  the  supposed  cases  the 
measure  of  damages  would  be 'the 
same  as  in  the  case  of  a  breach  of 
an  implied  covenant  to  protect  the 
demised  premises  against  drainage. 
To  hold  otherwise  would  be  to  deny 
relief  in  a  just  case  because  of  the 
difficulty  of  ascertaining  the  amount 
of  loss  suffered  by  the  wrongful  ac- 
tion of  the  offending  party. 

It  appears  from  the  record  that 
expert  witnesses  acquainted  with 
the  gas  field  may  testify  with 
reasonable  accuracy  as  to  the  num- 
ber of  wells  which  should  have  been 
drilled  on  the  leased  land  for  pro- 
tection from  drainage.  Such 
witnesses  might  also  testify  with 
reasonable  accuracy  as  to  the  quan- 
tity of  gas  obtained  from  the  wells. 
They  did  say  that  the  sand  in  which 
the  gas  was  found  was  sufficiently 
porous  that  a  well  would  draw  from 
underneath  the  ground  gas  for  a 
distance  of  a  quarter  of  a  mile  in  all 
directions.  The  record  in  the  case 
also  shows  that  the  three  wells  oper- 
ated by  appellee  on  tiie  adjacent 
tract  will,  in  due  course  of  time, 
draw  all  the  gas  from  underneath 
the  land  of  appellants.  The  lessee, 
under  the  facts  dis- 
closed  by  the  rec-  dn'naf ^^aa 
ord,  is  liable  to  the  HtS^l'^^^^. 
lessors  for  their 
proportionate  share  of  the  gas  taken 
by  the  wells  drilled  so  near  their 
boundary  lines  as  to  draw  off  the 
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gas  underneath  their  land.  There  is 
no  reason  why  it  cannot  be  ascer- 
tained with  reasonable  certainty 
what  quantity  and  quality  of  gas 
has  been  and  will  be  taken  from 
appellants'  land  through  the  wells 
drilled  and  operated  by  appellee  on 
the  adjoining  land.  Culbertson  v. 
lola  Portland  Cement  Co.  87  Kan. 
529,  125  Pac.  81,  Ann.  Cas.  1914A, 
610. 

This  is  a  new  question  in  this 
state,  and  it  does  not  appear  that 
the  testimony  on  the  measure  of 
damages  was  fully  develoi>ed. 
Therefore,  upon  the  remand  of  the 
case,  the  chancery  court  is  directed 
to  allow  either  party  to  take  addi- 
tional testimony  on  this  point  with- 
in a  reasonable  time  to  be  allowed 
by  the  court  or  the  chancellor  theire- 
of,  if  the  parties  shall  be  so  advised. 
Tankersley  v.  Norton,  142  Ark.  339, 
218  S.  W.  660 ;  Rushing  v.  Horner, 
135  Ark.  201,  204  S.  W.  1145;  Bank 
of  Des  Arc  v.  Moody,  110  Ark.  39, 
161  S.  W.  134;  and  McClintock  v. 
Robertson,  98  Ark.  595,  136  S.  W. 
975. 

For  the  error  in  refusing  to  allow 
appellants  to  recover  damages 
against  appellee  for  the  breach  of 
the  implied  covenant  to  drill  pro- 
tection wells  against  drainage,  the 
decree  will  be  reversed,  and  the 
cause  remanded  for  further  pro- 
ceedings in  accordance  with  the 
opinion. 

A  petition  for  rehearing  having 
been  filed,  the  following  additional 
opinion  was  handed  down  on  May 
16,  1921  : 

We  adhere  to  our  original  opinion 
that  there  was  an  implied  covenant 
on  the  part  of  the  lessee  to  sink  a 
protection  well  or  wells  on  the  land 
of  the  lessor,  and  that  it  cannot  es- 
cape liability  for  the  breach  of  its 
implied  covenant  to  protect  the  lines 
of  the  leased  premises  on  the  ground 
that  the  damages  for  the  breach  are 
difficult  of  exact  ascertaining.  Be- 
cause the  nature  of  the  inquiry 
makes  it  practically  impossible  to 
ascertain  with  certainty  the  exact 
amount  of  the  lessor's  damage  is  no 
reason  why  the  lessor  should  not 


have  an  action  for  damages  for  the 
breach  of  the  implied  covenant.  It 
is  true  the  law  does  not  permit  a 
witness  to  speculate  or  conjecture 
as  to  probable  damages;  yet  expe- 
rienced persons  who  are  acquainted 
with  the  gas-bearing  conditions  of 
the  lands  in  the  locality  of  the  leased 
premises  can  give  an  opinion  as  to 
the  amount  of  gas  drawn  off  the 
premises  and  lost  by  the  failure  of 
the  lessee  to  comply  with  its  implied 
covenant.  The  rule  is  that,  while 
the  law  will  not  permit  witnesses  to 
speculate  or  conjecture  as  to  pos- 
sible or  probable  damages,  still  the 
best  evidence  of  which  the  subject 
will  admit  is  reasonable,  and  there 
is  often  nothing  better  than  the 
opinion  of  well-informed  persons 
upon  the  subject  under  investiga- 
tion. 3  Chamberlayne,  Ev.  §§  2331, 
2332,  and  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Brooksher,  86  Ark.  91, 109  S. 
W.  1169. 

From  the  evidence  already  taken 
it  would  seem  that  the  sand-produc- 
ing gas  on  the  leased  premises  and 
the  land  adjacent  thereto  is  of  uni- 
form character,  and  that  expert 
witnesses  can,  with  a  reasonable 
amount  of  certainly,  tell  the  amount 
of  gas  that  will  be  drawn  from  the 
leased  premises  by  the  wells  dug 
near  the  boundary  line  by  the  lessee 
on  the  adjacent  premises.  When  the 
amount  of  gas  that  will  be  dravm 
from  the  leased  premises  is  ascer- 
tained, the  amount  of  damages  to  be 
recovered  can  be  readily  fixed  by  the 
royalty  that  the  lessor  was  to  re- 
ceive. 

The  evidence  in  the  record  shows 
that  the  lessee  never  intended  to 
sink  protection  wells,  and  it  claims 
that  under  the  terms  of  the  lease  it 
was  not  required  to  do  so.  The 
lessee  drilled  three  gas  wells,  one 
after  the  other,  near  the  lessor's 
boundary  lines  on  adjacent  prem- 
ises. This  shows  that  it  never 
intended  to  drill  a  protection  well  or 
wells  on  the  leased  premises.  The 
evidence  also  shows  tiiat  these  wells 
would  draw  gas  from  a  quarter  of  a 
mile  in  all  Erections,  and  that  the 
character  of  the  gas-bearing  sand 
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was  such  that  the  gas  would  all  be 
drawn  off  of  the  leased  premises  by 
these  wells.  Hence,  under  the  evi- 
dence disclosed  by  the  record,  the 
measure  of  damages  in  the  present 
case  will  be  the  amount  of  royalty 
that  the  lessors  should  receive  from 
the  quantity  of  gas  which  has  been 
or  may  hereafter  be  proved  to  have 
been  drawn  from  the  leased  prem- 


ises. The  question  of  what  time 
would  constitute  due  diligence  or 
delay  in  drilling  protection  wells 
does  not  arise  in  the  present  case, 
because,  as  we  have  already  ex- 
plained, the  record  shows  that  the 
lessee  never  intended  to  sink  such 
wells. 

It  follows  that  the  motion  for  re- 
hearing will  be  denied. 


ANNOTATION. 
Duty  of  lessee  under  o3  and  gas  lease  to  driU  "protection"  wells. 


L  Duty  to  protect  lines: 

a.  In  general,  437. 

b.  As  aifected  by  state  of  premises 

as  to  development,  441. 

c.  Establishment  of  duty  of  lessee: 

1.  In  general,  441. 

2.  Right  of  lessor  to  exercise 

his  own  judgment,  443. 

d.  Waiver  by  lessee  of  his  right  to 

complain,  445. 

I.  I>uty  to  protect  lines. 

a.  In  general. 

Leases  of  land  for  exploration  and 
development  of  oil  and  gas  wells  are 
generally  recognized  to  be  based  up- 
on the  express  or  implied  covenant  to 
explore  the  land  and  produce  gas  and 
oil,  if  same  may  be  found  in  paying 
quantities.  This  is  the  real  purpose 
and  consideration  for  such  leases. 
And  in  view  of  the  characteristics  of 
oil  and  gas  and  their  elusive  and  mi- 
gratory nature,  rendering  them  sus- 
ceptible of  being  drained  through 
wells  operated  upon  adjoining  lands, 
and  thus  lost  to  the  owner  of  the  land 
whence  they  were  drained,  in  the  ab- 
sence of  an  express  provision  to  that 
effect,  there  is  an  implied  provision 
upon  the  part  of  the  lessee  that  he 
will  protect  the  leased  premises  from 
drainage  by  wells  on  adjoining  lands, 
by  drilling  "offset"  wells.  And  it  is 
the  duty  of  the  lessee  to  drill  such 
"offset"  wells,  if,  considering  the  cost 
of  the  well  and  the  possible  profits 
therefrom,  he  would  be  doing  what  an 
ordinarily  prudent  man  should  do 
under  the  circumstances. 

United  States.  —  Allegheny  Oil  Co. 


II.  Remedy  of  lessor: 

a.  In  general,  445. 

b.  Equitable  relief: 

1.  In  general,  446. 

2.  Forfeiting   and   cancelation 

of  lease,  447. 
e.  Action  for  damages: 

1.  In  general,  460. 

2.  Amount  of  recovery,  450. 

d.  Extent  of  development  for  pro- 
tective purposes,  450. 

V.  Snyder  (1900)  45  C.  C.  A.  604,  106 
Fed.  764,  writ  of  certiorari  denied  in 
(1901)  181  U.  S.  618,  45  L.  ed.  1030, 
21  Sup.  Ct.  Rep.  923,  also  in  (1902) 
187  U.  S.  639,  47  L.  ed.  345,  23  Sup. 
Ct.  Rep.  841 ;  Brewster  v.  Lanyon  Zinc 
Co.  (1905)  72  C.  G.  A.  213,  140  Fed. 
801 ;  Doddridge  County  Oil  &  Gas  Co. 
V.  Smith  (1907)  154  Fed.  970. 

Ai^ansas.  —  Blaik  v.  Gleab  Creek 
Oil  &  Gas  Co.  (reported  herewith) 
ante,  430. 

Kansas. — ^Howerton  v.  Kansas  Nat- 
ural Gas  Co.  (1910)  81  Kan.  553,  34 
L.R.A.(N.S.)  34,  106  Pac.  47,  rehear- 
ing in  (1910)  82  Kan.  367,  34  L.R.A. 
(N.S.)  46.  108  Pac.  813;  Culbertson 
V.  lola  Portland  Cement  Co.  (1912) 
87  Kan.  529,  125  Pac.  81,  Ann.  Gas. 
1914A,  610. 

Kentucky.  —  Hughes  v.  Busseyville 
Oil  &  Gas  Co.  (1918)  180  Ky.  545,  203 
S.  W.  515. 

Ohio.  —  Harris  v.  Ohio  Oil  Co. 
(1897)  57  Ohio  St.  118,  48  N.  E.  502, 
19  Mor.  Min.  Rep,  157;  Goffenberry  v. 
Sun  Oil  Co.  (1903)  68  Ohio  St.  488, 
67  N.  E.  1069. 

Oklahoma.  —  Eastern  Oil  Co.  v. 
Beatty  (1918)  —  Okla.  — ,  177  Pac. 
104. 
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Pennaylvania. — ^Kleppner  v.  Lemon 
<1896)  176  Pa.  502,  35  Atl.  109,  18 
Mor.  Min.  Rep.  404. 

Texas.— J.  M.  Guffey  Petroleum  Co. 
V.  Jeff  Chaison  Townsite  Co.  (1908)  48 
Tex.  Civ.  App.  555, 107  S.  W.  609. 

West  Virginia.  —  Carper  v.  United 
Fuel  Gas  Co.  (1916)  78  W.  Va.  433, 
L.R.A.1917A,  171,  89  S.  E.  12;  Hall  v. 
South  Penn  Oil  Co.  (1910)  71  W.  Va. 
82,  76  S.  E.  124;  Jennings  v.  Southern 
Carbon  Co.  (1913)  73  W.  Va.  215,  80 
S.  E.  368. 

In  Brewster  v.  Lanyon  Zinc  Co. 
(1905)  72  C.  C.  A.  213,  140  Fed.  801, 
it  is  held  that  a  provision  of  the  lease 
that  it  shall  be  void,  at  the  option  of 
the  lessor,  for  the  breach  of  any  con- 
dition or  covenant  upon  the  part  of 
the  lessee,  includes  the  breach  of  the 
implied  covenant  sufticiently  to  de- 
velop the  leased  premises  to  protect 
the  land  against  drainage  by  adjoin- 
ing wells ;  and  that  for  breach  of  this 
covenant  the  lessor  is  entitled  to  avoid 
the  lease.  The  court  said  that  "con- 
sidering the  migratory  nature  of  oil 
and  gas,  and  the  danger  of  their  be- 
ing drawn  off  through  wells  on  other 
lands  if  the  field  should  become  fully 
developed,  all  of  which  must  have 
been  in  the  minds  of  the  parties,  it  is 
manifest  that  the  terms  of  the  lease 
contemplated  action  and  diligence  on 
the  part  of  the  lessee.  There  could 
not  well  have  been  an  express  stipu- 
lation as  to  the  number  of  wells  to  be 
drilled,  as  to  when  the  wells,  other 
than  the  first,  should  be  drilled,  or  as 
to  the  rate  at  which  the  production 
therefrom  should  proceed,  because 
these  matters  would  depend  in  large 
measure  upon  future  conditions,  which 
could  not  be  anticipated  with  certain- 
ty, such  as  the  extent  to  which  oil  and 
gas,  one  or  both,  could  be  produced 
from  the  premises,  as  indicated  by  the 
first  well  and  any  others  in  the  vicin- 
ity, the  existence  of  a  local  market  or 
demand  therefor  or  the  means  of 
transporting  them  to  a  market,  and  the 
presence  of  wells  on  adjacent  lands 
capable  of  diminishing  or  exhausting 
the  supply  in  the  natural  reservoir. 
The  subject  was,  therefore,  rationally 
left  to  the  implication,  necessarily 
arising  in  the  absence  of  express  stip- 


ulation, that  the  further  prosecution 
of  the  work  should  be  along  such  lines 
as  would  be  reasonably  calculated  to 
effectuate  the  controlling  intention  of 
the  parties  as  manifested  in  the  lease, 
which  was  to  make  the  extraction  of 
oil  and  gas  from  the  premises  of  mu- 
tual advantage  and  profit." 

In  Jennings  v.  Southern  Carbon  Co. 
(W.  Va.)  supra,  the  court  said:  "As 
in  all  other  contracts,  so  in  this,  he 
[the  lessee]  must  act  and  perform  the 
contract  so  as  to  subserve  the  original 
purpose  and  intention  of  the  parties. 
Hence,  the  practical  universal  inter- 
pretation of  oil  and  gas  leases  is  that, 
where  the  contract  does  not  expressly 
state  what  shall  be  done  by  the  lessee, 
there  arises  the  legal  implication  that, 
if  the  latter  finds  one  or  both  of  these 
minerals  on  a  lease  operated  by  him, 
or  if  either  he  or  other  operators  find 
them  on  adjoining  lands,  he  will  drill 
as  many  wells  as  will  afford  sufficient 
protection  against  drainage,  and  oth- 
erwise so  develop  the  leased  premises 
as  to  serve  the  mutual  benefit  of  both 
lessor  and  lessee.  The  necessity  for 
such  interpretation  is  readily  apparent 
when  the  peculiar  and  distinctive 
characteristic  of  these  mineral  sub- 
stances are  considered, — ^their  illusive 
and  migratory  nature,  their  disposi- 
tion to  travel  in  the  direction  of  least 
resistance  and  to  find  vent  through 
the  most  readily  accessible  opening. 
How  far  they  travel  to  effect  escape 
from  the  pressure  under  which  they 
are  confined  is  problematical.  No  one 
does  or  can  know  the  extent,  nor  is 
he  even  able  to  approximate  it  with 
any  reasonable  degree  of  certainty." 

In  Allegheny  Oil  Co.  v.  Snyder 
(1900)  45  C.  C.  A.  604,  106  Fed.  764, 
writ  of  certiorari  denied  in  (1901)  181 
U.  S.  618,  45  L.  ed.  1030,  21  Sup.  a. 
Rep.  923,  also  in  (1902)  187  U.  S.  639, 
47  L.  ed.  345,  23  Sup.  Ct.  Rep.  841,  it 
is  said  to  be  the  rule  of  law  of  Ohio 
that  a  lease  of  land  to  be  developed 
for  oil  and  gas  has  written  into  it  an 
implied  covenant  on  the  part  of  the 
lessee  that  he  will  drill  and  operate 
such  number  of  oil  wells  on  the  land 
as  will  ordinarily  be  required  for  the 
production  of  oil  contained  in  such 
lands  and  afford  ordinary  protection 
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to  the  lines.  Under  such  a  lease  the 
lessor  is  not  obliged  to  permit  the 
lessee  to  hold  the  land  indefinitely; 
but  he  may  have  an  action  upon  the 
implied  covenant  for  the  proper  de- 
velopment of  the  oil  and  gas  on  the 
premises. 

In  Eastern  Oil  Co.  v,  Beatty  (1918) 
—  Okla.  — ,  177  Pac.  104,  the  court 
said:  "Assuming,  without  deciding, 
that  an  obligation  either  in  the  nature 
of  an  implied  covenant  or  an  implied 
condition  to  thereafter  protect  the 
premises  against  drainage,  can  be  im- 
posed by  making  a  demand  and  giving 
notice  as  was  done  by  the  lessors  on 
June  14,  1912,  and  that  for  breach  of 
such  obligation,  the  forfeiture  or  can- 
celation of  the  lease  may  be  decreed, 
the  obligation  certainly  cannot  be  im- 
posed or  held  to  arise  against  permit- 
ting any  drainage  at  all,  however 
slight.  Obviously,  there  must  be  ac- 
tual or  threatened  drainage  in  a  sub- 
stantial sense.  ...  No  obligation 
to  drill  and  offset  wells  should  be  im- 
posed on  the  lessee  which  would  prob- 
ably result  in  a  loss  to  him,  and 
where  the  lessor  suffers  no  substantial 
pecuniary  loss  for  such  drainage." 

See  upon  this  point  the  reported 
case  (Blair  v.  Clear  Creek  Oil  &  Gas 
Co.  ante,  430),  holding  that  under  a 
lease  of  land  for  the  purpose  of  drill- 
ing for  oil  and  gas  for  a  designated 
period  of  time,  the  lessee  has  a  vested 
right  to  the  possession  of  land  to  the 
extent  reasonably  necessary  to  per- 
form the  terms  of  the  agreement  on 
his  part,  and  hence  there  is  an  im- 
plied covenant  on  his  part  to  protect 
the  lessor  against  drainage,  and  in  de- 
fault thereof  the  lessor  may  recover 
damages. 

It  has  been  held  that  there  is  an 
implied  condition  that  in  event  of 
drainage  or  imminent  danger  thereof 
from  wells  on  adjoining  premises,  the 
lessee  will,  upon  demand  of  the  lessor, 
drill  offset  wells  on  the  premises  to 
.prevent  such  loss  within  or  during  the 
last  period  for  which  delay  rental  has 
been  or  may  be  accepted,  or  commence 
one  within  this  period  and  diligently 
prosecute  the  work  on  it.  Carper  v. 
United  Fuel  Gas  Co.  (1916)  78  W.  Va. 
4S3,  L.R.A.1917A.  171,  89  S.  E.  12. 


In  the  foregoing  case  the  court  said: 
"To  say  the  lessor  intended  to  permit 
the  oil  and  gas  in  his  land  to  be  with- 
drawn from  it  otherwise  than  through 
wells  drilled  on  it  under  the  lease, 
and  thus  to  let  it  go  to  other  persons, 
for  nothing,  as  an  incident  of  his  pro- 
curement of  a  small  money  rental  for 
two,  five,  or  ten  years,  would  be  incon- 
sistent with  reason,  and  contrary  to 
the  legal  principles  governing  the  re- 
lation of  landlord  and  tenant  or  li- 
censor and  licensee.  For  the  rental 
reserved  he  is  neither  selling  his  oil 
or  gas,  nor  relinquishing  his  owner- 
ship thereof,  nor  consenting  to  sever- 
ance or  abstraction  thereof.  He  ex- 
pects it  to  remain  in  the  land  until 
the  rental  period  ends,  whether  it 
ceases  by  the  drilling  of  a  well  or  ex- 
piration of  the  temu  Nor  can  it  be 
doubted  that  the  lessee  contemplated 
the  same  result.  Neither  could  have 
intended  that  he°  should  take  out  the 
mineral  through  wells  on  other  lands. 
The  words  of  his  lease  contemplate  his 
extraction  of  the  oil  and  gas  through 
wells  to  be  drilled  by  him  on  the  land, 
and  so  emphatically  deny  any  such 
intent  on  his  part.  The  rental  is  for 
delay,  not  destruction.  If,  by  the  neg- 
ligence or  misfeasance  of  a  tenant,  the 
demised  property  is  materially  in- 
jur.ed,  he  is  liable  for  the  resultant 
damages,  and  the  landlord  may  re- 
cover the  amount  thereof  from  him 
within  the  term,  notwithstanding  he 
has  paid  the  rent  or  is  bound  to  pay 
it.  .  .  .  Though,  strictly  speaking, 
the  relation  of  landlord  and  tenant 
does  not  obtain  between  these  parties, 
the  lessee  not  having  discovered  oil  or 
gas  on  the  premises,  there  is  a  sim- 
ilarity of  situation  affording  ground 
for  some  sort  of  relief  or  protection. 
But,  if  such  ground  did  not  exist,  some 
implied  provision  would  have  to  be 
read  into  the  lease  to  make  it  effectu- 
ate the  clear  intent  and  purposes  of 
the  parties.  Without  it,  the  lessor 
would  be  powerless  to  protect  his 
property.  He  could  not  drill  offset 
wells  without  violation  of  his  lease, 
and  owing  to  the  peculiar  qualities  of 
oil  and  gas,  and  property  rights  of 
adjacent  owners,  he  could  not  prevent 
operations  on  adjoining  tracts.    Fail> 
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ore  of  the  lessee  to  drill  offset  wells 
misrht  result  in  total  loss  of  the  real 
subject-matter.  Since  the  lessee  pays 
rent  only  for  delay,  the  reading  in  of 
an  implied  provision  for  drilling  to 
prevent  drainage  is  not  inhibited  by 
the  rules  of  construction,  for  all  the 
words  of  the  lease  are  given  effect. 
None  of  them  are  rendered  meaning- 
less or  deprived  of  operation.  They 
are  merely  limited  in  their  operation 
for  the  purposes  for  which  they  were 
inserted.  Nothing  is  destroyed  but  a 
mere  implication,  arising  from  the  use 
of  general  terms,  and  the  rules  of 
interpretation  permit  its  destruction 
as  a  means  of  carrying  out  the  mani- 
fest intent  of  the  parties,  arising  from 
consideration  of  the  whole  contract  in 
the  light  of  its  subject-matter  and 
purpose.  .  .  .Be  that  as  it  may, 
an  implied  covenant  to  prevent  drain- 
age, giving  a  right  of  action  for  dam- 
ages for  a  breach  thereof,  is  not  nec- 
essary or  essential  to  preservation  or 
conservation  of  the  minerals  during 
the  specific  optional  term  created  by 
the  lease.  If  a  condition  less  onerous 
than  a  covenant  will  effectuate  the 
manifest  intention  of  the  parties,'  as 
to  a  matter  not  specifically  provided 
for  in  the  lease,  and  adequately  pro- 
tect the  subject-matter  of  the  con- 
tract, the  court  may  justly  and  con- 
sistently regard  it  as  the  provision 
intended.  Both  covenants  and  condi- 
tions are  frequently  used  in  all  sorts 
of  contracts.  They  are  equally  known 
to  courts,  lawyers,  and  lasrmen,  and 
either  may  have  been  intended  by  the 
parties,  as  an  unexpressed  safeguard 
against  the  contingency  and  the  courts 
may  recognize  one  of  them  as  an  im- 
plied provision,  with  as  much  propri- 
ety as  characterizes  such  recognition 
of  the  other.  And,  if  either  will  ac- 
complish the  purpose  obviously  in- 
tended, and  one  is  less  burdensome  to 
either  of  the  parties  than  the  other, 
the  adoption  of  the  less  onerous  one  is 
made  obligatory  by  the  rule  applicable 
to  the  addition  of  terms  to  contracts  on 
the  theory  of  implication.  Nothing  is 
to  be  so  added  otherwise  than  upon 
the  ground  of  necessity.  .  .  .  Under 
the  circumstances  disclosed  by  the 
record  of  this  case,  typical  of  possi- 


bilities under  thousands  of  leases  held 
in  the  state,  an  implied  obligation  on 
the  part  of  the  lessee  to  drill  a  well 
for  protection  against  drainage,  upon 
necessity  therefor  and  the  lessor's  de- 
mand for  such  action,  within  any  rent- 
al period  for  which  rent  has  been 
paid,  with  notice  of  intention  to  refuse 
to  accept  further  rentals,  and  right  in 
the  lessor  to  declare  a  forfeiture  of 
the  lease  for  noncompliance  with  such 
demand,  will  afford  full  and  ample 
protection  from  such  losses  as  are 
complained  of  here.  To  effect  this,  it 
is  only  necessary  to  read  the  lease  as 
creating  a  term  for  the  prescribed 
number  of  years,  with  a  covenant  to 
drill  a  well  within  a  prescribed  period, 
or  pay  money  for  delay  in  drilling,  a 
forfeiture  clause  for  nonperformance, 
and  a  condition  that  the  lease  shall 
be  void  unless,  in  the  event  of  drain- 
age, the  lessee  shall  upon  demand  of 
the  lessor,  drill  a  well  for  protection 
against  it,  within  the  last  period  for 
which  rental  has  been  paid  or  com- 
mence one  within  such  period  and 
prosecute  the  work  of  completing  it 
with  reasonable  diligence.  This  im- 
poses duty  upon  both  lessor  and  les- 
see, but  no  rule  of  law  or  construction 
forbids  that." 

In  J,  M.  Guffey  Petroleum  Co.  v. 
Jeff  Chaison  Townsite  Co.  (1908)  48 
Tex.  Civ.  App.  555,  107  S.  W.  609,  it 
is  held  that  where  the  original  lease 
did  'not  specify  the  number  of  wells 
that  the  lessee  should  sink  upon  the 
leased  property,  and  did  not  expressly 
require  the  sinking  of  offset  wells  to 
protect  the  land  from  drainage,  never- 
theless from  the  nature  of  the  con- 
tract, an  implied  obligation  rested  up- 
on the  lessee  to  use  reasonable  dili- 
gence and  care  to  develop  and  protect 
the  property,  and  this  obligation  re- 
quired him  to  dig  as  many  wells  as  the 
exercise  of  due  diligence  and  care 
would  suggest  under  the  circum- 
stances. It  was  so  held  notwithstand- 
ing that  the  court  held  that  such  dili- 
gence would  not  require  that  addi- 
tional wells  be  sunk  for  the  purpose 
of  increasing  the  production  of  oil  as 
distinguished  from  the  protection  of 
the  lines  after  the  lessor  had  agreed 
to  a  limited  production. 
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k.  Aa  affected  hy  state  of  premisea  at  to 
development. 

The  rights  of  the  parties  to  an  oil 
and  gas  lease,  where  the  lessee  fails 
to  protect  the  lines  by  wells  on  ad- 
joining premises,  are,  to  a  consider- 
able extent,  affected  by  the  status 
of  the  leased  premises  as  regards 
development  for  oil  and  gas;  since 
upon  development  of  a  producing 
oil  or  gas  well  the  right  of  the 
lessee  to  produce  becomes  vested. 
He  becomes  a  tenant  for  the  purpose 
of  operating  the  land  for  oil  and  gas, 
and  the  courts  are  not  inclined  to  de- 
clare a  forfeiture  of  his  rights,  and 
even  where  forfeiture  is  declared, 
there  is  generally  exempted  from  its 
provisions  land  upon  which  the  lessee 
has  located  and  is  operating  a  well  or 
wells.  On  the  other  hand,  the  lessee 
under  an  oil  or  gas  lease  prior  to  de> 
velopment  of  a  producing  well  is  re- 
garded as  being  in  the  nature  of  a 
licensee,  and  a  court  of  equity  is  not 
so  astute  to  protect  the  lease  from  for- 
feiture when  the  rights  of  the  lessee 
thereunder  are  in  this  uncertain  state. 

In  Doddridge  County  Oil  &  Gas  Co. 
V.  Smith  (1907)  154  Fed.  970,  the 
court  said  that  "numerous  cases  have 
defined  and  settled  the  law  touching 
these  oil  and  gas  leases,  and,  because 
of  the  uncertain,  indeterminate,  and 
fleeting  character  of  the  product 
sought,  have  virtually  decided  them  to 
be  sui  generis,  requiring  peculiar 
rules  to  govern  both  their  construc- 
tion and  operations  under  them. 
Among  these  principles,  it  is  held  that 
such  a  contract  is  not  a  grant  of  land, 
or  a  present  leasehold  interest  there- 
in. It  is  not  a  grant  of  the  oil  itself, 
in  place,'  or  under  the  land,  but  only 
the  right  to  search  for  it.  If  the 
search  is  fruitless  the  explorer  loses. 
On  the  other  hand,  if  the  search  is 
successful,  the  explorer  obtains  vested 
rights  as  a  tenant  the  same  as  in  other 
leasehold  estates,  for  the  purpose  of 
operating  for  the  oil  which  his  search 
has  discovered.  Whether  a  tenancy, 
in  the  true  sense,  exists,  depends, 
therefor^  on  whether  oil  or  gas  has 
been  actually  found  or  not.  Again, 
the  duty  and  obligation  of  the  tenant 
or  lessee  after  oil  or  gas  has  been 


found,  depend  on  the  peculiar  char- 
acter of  the  product.  It  may  be  that 
the  same  lessee  may  own  adjoining 
properties  having  more  advantageous 
leases  thereon.  He  cannot  be  permit- 
ted, after  drilling  a  single  well  upon 
the  first,  to  move  therefrom  or  cease 
operations  thereon  for  the  purpose  of 
drilling  or  suffering  to  be  drilled 
numerous  wells  on  adjoining  lands 
that  will  drain  the  first  and  give  an 
undue  part  of  the  products  to  the  oth- 
ers. He  must  be  diligent  and  active 
in  development.  To  fully  enforce 
these  and  other  duties  and  obligations 
of  operation  and  use  under  this  class 
of  instruments  has  led  courts  of 
equity  to  modify  and  to  a  certain  ex- 
tent reverse  its  well-established  rule 
of  abhorrence  of  forfeitures  so  that 
forfeiture  is  favored  when,  instead  of 
working  a  loss  or  injury  contrary  to 
equity,  it  promotes  justice  and  equity 
and  protects  the  owner  against  the  in- 
difference, lache^  aqd  injurious  con- 
duct of  the  lessee.  .  .  .  But  while 
these  principles  have  been  established 
for  the  protection  of  the  landowners 
from  injury  and  wrong  on  the  part  of 
the  lessee,  yet  it  is  not  for  one  moment 
to  be  thought  that  they  can  be  invoked 
to  enable  the  landowner  to  overreach 
and  defraud  the  lessee  out  of  his 
vested  rights  acquired  by  assumption 
of  all  risk  and  expenditure  of  large 
.sums  of  money  in  the  search  for  and 
production  of  the  products  and  the 
finding  thereof." 

o.  Estahliahment  of  duty  of  leasee. 

1,  In  general. 

The  burden  of  proof  is  upon  the 
lessor  of  land  for  oil  or  gas  productiop 
to  show  that  the  location  of  wells  up- 
on adjoining  premises  is  such  that, 
taken  in  connection  with  the  charac- 
ter of  the  oil  or  gas  stratum,  they 
will  drain  a  sufficient  quantity  of  oil 
from  his  premises  to  justify  the  lessee 
in  going  to  the  expense  of  drilling 
offset  wells  in  order  to  save  the  oil 
or  gas  for  their  mutual  benefit. 
Hughes  V.  Busseyville  Oil  &  Gas  Co. 
(1918)  180  Ky.  545,  203  S.  W.  515; 
Hart  V.  Standard  Oil  Co.  (1920)  146 
La.  885,  84  So.  169 ;  Ohio  Fuel  Supply 
Co.  V.  Shilling   (1920)   101  Ohio  St. 
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106,  127  N.  E.  878;  Eastern  Oil  Go. 
V.  Beatty  (1918)  —  Okla.  — ,  177  Pac. 
104;  Pelham  Petroleum  Co.  v.  North 
(1920)  78  Okla.  39,  188  Pac.  1069. 

In  Hart  v.  Standard  Oil  Co.  (1920) 
146  La.  886,  84  So.  169,  the  court  re- 
fused to  annul  a  lease  or  compel  the 
lessee  to  sink  offsetting  wells  or  allow 
damages  for  failure  sufficiently  to  de- 
velop the  premises,  where  it  found 
that  the  premises  had  been  developed 
by  as  many  wells  as  it  was  usual  to 
sink  in  that  neighborhood,  and  that 
there  were  no  adjoining  wells  which 
would  drain  oil  from  the  premises  in 
question,  except  one,  and  that  this 
was  a  small  producing  well.  It  also 
appeared  in  this  case  that  the  lessor 
had  received  as  royalty  from  wells 
sunk  upon  the  premises  |90,000,  and 
that  the  lessee  had  expended  in  sink- 
ing such  wells  more  than  $660,000,  and 
they  had  not  yet  yielded  a  profit  to  it. 

In  Hughes  v.  Busseyville  Oil  &  Gas 
Co.  (Ky.)  supra,  th^  court,  while  de- 
nying relief  to  the  lessor  on  the 
ground  that  the  evidence  did  not  show 
that  wells  on  adjoining  premises  were 
taking  oil  from  his  premises,  and  it 
also  appearing  that  none  of  the  wells 
sunk  in  that  neighborhood  were  pro- 
ducing more  than  about  two  barrels  of 
oil  a  day,  said  that  if  it  had  appeared 
that  the  leased  land  was  being  drained 
of  oil  by  wells  on  adjoining  premises, 
it  would  afford  relief  to  the  lessor. 

In  Eastern  Oil  Co.  v.  Beatty  (1918) 
—  Okla.  — ,  177  Pac.  104,  it  is  held 
that  where  adjoining  premises  were 
not  producing  sufficient  gas  to  make 
it  a  profitable  well,  and  it  did  not  ap- 
pear to  what  extent  it  was  draining 
the  oil  from  the  leased  premises,  nor 
did  it  appear  that  an  offset  well  such 
as  asked  for  by  the  lessor  would  be 
profitable  to  the  lessee,  the  former 
was  not  entitled  to  a  cancelation  of 
the  lease  for  the  refusal  of  the  lessee 
to  drill  the  offset  well. 

The  burden  of  proof  rests  upon  the 
lessor  to  show  that  there  was  pro- 
ductive gas  of  sufficient  quantity  to 
warrant  operation  by  the  lessee,  and 
also  that  wells  on  adjoining  lands 
were  draining  oil  or  gas  from  the 
lands  in  question;  the  proof,  however, 
need  not  be  clear  and  convincing  upon 


this  issue.  It  is  sufficient  if  the  lessor 
proves  it  by  preponderance  of  the  evi- 
dence. Ohio  Fuel  Supply  Co.  v.  Shil- 
ling (1920)  101  Ohio  St  106,  127  N. 
E,  878. 

In  Pelham  Petroleum  Co.  v.  North 
(1920)  78  Okla.  39,  188  Pac.  1069,  a 
provision  in  a  lease  in  which  the  les- 
see agreed  to  protect  all  side  lines 
in  case  oil  is  found  in  paying  quanti- 
ties is  construed  to  mean  oil  from 
wells  drilled  on  adjacent  lands  which 
would  drain  the  land  in  question,  and 
it  was  held  that  the  burden  of  proof 
was  upon  the  lessor  to  show  that  such 
wells  were  profitable  wells,  and  where 
the  evidence  did  not  establish  this 
fact  he  was  not  entitled  to  the  cancel- 
ation of  the  lease  for  refusal  of  the 
lessee  to  drill  offset  wells.  The  court 
said  that  "the  only  reasonable  con- 
struction that  can  be  given  the  lan- 
guage of  the  drilling  clause  of  the 
lease  which  obligates  the  lessee  to 
protect  all  side  lines  in  case  oil  is 
found  in  paying  quantities'  is  that  the 
lessee  thereby  became  obligated  to 
protect  plaintiff's  land  from  drainage 
or  threatened  drainage  by  the  drilling 
of  offset  wells  on  the  lessor's  prem- 
ises, in  the  event  oil  was  found  in 
paying  quantities  on  adjacent  lands. 
Obviously  this  was  the  intention  of 
the  contracting  parties,  and  it  im- 
posed upon  the  lessee  the  same  obli- 
gations which  the  courts  universally 
hold  to  be  upon  it,  in  the  absence  of 
an  express  stipulation  to  that  effect. 
.  .  .  The  term  'paying  quantities,' 
as  employed  in  an  oil  lease  granting 
the  premises  for  a  given  term  and  as 
much  longer  thereafter  as  oil  is  pro- 
duced in  paying  quantities,  means  in 
paying  quantities  to  the  lessee ;  and  in 
such  cases  it  is  said  that  oil  is  found 
in  paying  quantities,  if  the  well  pays 
the  lessee  a  profit,  however  small, 
over  operating  expenses,  although  it 
may  never  repay  the  cost  of  drilling, 
and  the  operations  as  a  whole,  may 
result  in  a  loss." 

In  McKnight  v.  Manufacturers'  Nat- 
ural Gas  Co.  (1892)  146  Pa.  185,  2S 
Am.  St.  Rep.  790,  23  Atl.  164,  17  Mor. 
Min.  Rep.  429,  the  lessor  sought  to 
recover  damages  of  the  lessee  for  the 
failure  of  the  latter  to  develop  addi- 
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tional  wells  and  protect  the  lines  of 
the  leased  premises  from  drainage  by 
adjoininsr  wells;  the  only 'well  devel- 
oped on  the  leased  premises  produced 
gas,  but  it  was  cut  off  by  an  accident 
and  the  lessee  abandoned  it.  Upon 
the  trial  the  court  submitted  the  mat- 
ter to  the  jury,  making  no  distinction 
between  a  gas  well  and  an  oil  well, 
and  upon  this  ground  the  case  was 
reversed  and  sent  back  for  a  new 
trial.  The  higher  court  said  that  as 
to  gas  wells  the  development  of  more 
wells  might  so  affect  the  pressure  as 
to  practically  destroy  the  use  of  the 
one  well,  and  that  this  should  be 
taken  into  consideration  in  instruct- 
ing the  jury.  The  court,  however, 
said  that  the  lessee  could  not  hold 
the  premises  and  refuse  to  operate 
any  well. 

The  foregoing  rule  requiring  the 
lessor  to  show  in  effect  that  as  an  or- 
dinary business  proposition  common 
prudence  requires  the  lessee  to  drill 
offset  wells  has  been  applied  in  cases 
where  the  wells  upon  aidjoining  prem- 
ises are  op%rated  by  a  stranger  to  the 
lease.  If  such  wells  are  operated  by 
the  lessee,  it  would  seem  clear  that, 
at  least,  he  would  be  required  to  ac- 
count to  the  lessor  for  the  latter's 
share  of  the  oil  secured  through  the 
adjoining  wells. 

9.  Bight  of  leasee  to  exercUe  hia  ovni 
fadgment. 

The  courts  are  agreed  that  a  duty 
rests  upon  the  lessee  in  an  oil  and 
gas  lease  to  protect  the  lines  of  the 
premises  from  drainage  by  wells  lo- 
cated on  adjoining  premises.  But 
this  duty  does  not  impose  upon  the 
lessee  the  burden  of  protecting  the 
lines  of  the  leased  premises  under  any 
and  all  circumstances.  He  is  not  re- 
quired to  do  what  the  lessor,  acting 
in  his  own  behalf,  would  find  it  un- 
profitable to  do.  And  his  judgment 
in  the  matter  will  be  given  proper 
weight  by  the  court  in  determining 
the  question  as  to  whether  or  not  ad- 
ditional wells  are  necessary  and 
should  be  required. 

In  Jennings  v.  Southern  Carbon  Co. 
(1913)  73  W.  Va.  215.  80  S.  E.  868, 
the  court  said:     "Of  course  to  the 


judgment  of  the  operator,  when  and 
where,  and  how  many  wells  he  shall 
drill,  deference  is  justly  due.  But 
the  judgment  must  be  an  honest,  not 
an  arbitrary,  judgment.  He  must 
deal  with  the  leased  premises,  not  ex- 
clusively to  serve  his  own  peculiar 
and  selfish  inteiests,  unmindful  of 
his  obligations  to  the  source  from 
which  his  authority  is  derived,  but 
so  as  to  promote  the  mutual  advan- 
tage and  profit  of  himself  and  the  les- 
sor. To  allow  him  to  direct  develop- 
ments in  the  manner  adapted  only  to 
the  promotion  of  his  gain  and  effectu- 
ally to  the  impoverishment  of  the 
lessor's  estate  in  oil  and  gas  cannot 
in  reason  be  deemed  as  even  remotely 
contemplated  by  either  party  at  the 
inception  of  the  lease." 

In  Colgan  v.  Forest  Oil  Go.  (1899) 
194  Pa.  234,  75  Am.  St.  Rep.  695,  45 
Atl.  119,  20  Mor.  Min.  Rep.  338,  it  is 
held  that  where  wells  on  adjoining 
premises  are  light  producers  and, 
while  paying  to  operate,  they  do  not 
show  that  they  ever  paid  the  initial  ex- 
pense, the  lessee  is  not  obliged  to 
sink  offsetting  wells,  and  under  these 
circumstances  he  is  under  no  obliga- 
tion to  surrender  the  lease.  The 
court  said  that  "so  long  as  the  lessee 
is  acting  in  good  faith,  on  business 
judgment,  he  is  not  bound  to  take 
any  other  party's,  but  may  stand  on 
his  own.  Every  man  who  invests  his 
money  and  labor  in  a  business  does 
it  on  the  confidence  he  has  in  being 
able  to  conduct  it  in  his  own  way. 
No  court  has  any  power  to  impose  a 
different  judgment  on  him,  however 
erroneous  it  may  deem  his  to  be.  Its 
right  to  interfere  does  not  arise  until 
it  has  been  shown  clearly  that  he  is 
not  acting  in  good  faith  on  his  busi- 
ness judgment,  but  fraudulently,  with 
intent  to  obtain  a  dishonest  advan- 
tage over  the  other  party  to  the  con- 
tract. Nor  is  the  lessee  bound,  in 
case  of  the  difference  of  judgment,  to 
surrender  his  lease,  even  pro  tanto, 
and  allow  the  lessor  to  experiment. 
Lessees  who  have  bound  themselves 
by  covenants  to  develop  a  tract,  and 
have  entered  and  produced  oil,  have  a 
vested  estate  in  the  land  which  can- 
not be  taken  away  on  any  mere  dif- 
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ference  of  judgment.  It  is  not  within 
the  jurisdiction  of  any  couirt  to  oust 
the  owner  and  forfeit  the  title  to 
estates  in  that  way,  and  the  jurisdic- 
tion of  equity  to  decree  any  specific 
act  or  declare  forfeiture  ^depends  on 
fraud  averred  and  fully  proved."" 

This  is  also  the  holding  of  Young 
V.  Forest  Oil  Co.  (1899)  194  Pa.  243, 
46  Atl.  121,  20  Mor.  Min.  Rep.  345, 
wherein  it  is  said  that  where  fraud 
on  the  part  of  the  lessee  in  failing 
to  develop  the  leased  inremises,  or 
protect  its  lines  from  wells  on  adjoin- 
ing premises,  is  not  shown,  relief 
cannot  be  given  the  lessor  merely  on 
the  ground  of  a  difference  in  judg- 
ment as  to  the  feasibility  of  drilling 
further  wells.  The  court  said  that 
"the  operator,  who  has  assumed  the 
obligations  of  the  lease,  has  put  his 
money  and  labor  into  the  undertaking, 
and  is  now  called  upon  to  determine 
whether  it  will  pay  to  spend  some 
thousands  of  dollars  more  in  sinking 
another  well  to  increase  the  produc- 
tion of  the  tract,  is  entitled  to  follow 
his  own  judgment.  If  that  is  exer- 
cised in  good  faith,  a  different  opinion 
by  the  lessor,  or  the  experts,  or  the 
court,  or  all  combined,  is  of  no  con- 
sequence, and  will  not  authorize  a 
decree  interfering  with  him." 

To  the  same  effect,  also,  is  Barnard 
V.  Monongahela  Natural  Gas  Co. 
(1907)   216  Pa.  362,  65  Atl.  801. 

In  Keller  v.  Craig  (1903)  61  C.  C. 
A.  366,  126  Fed.  630,  it  is  said  that 
where  general  covenants  to  develop 
well  the  land  and  protect  the  lines 
are  found  in  a  lease  of  land  for  oil 
and  gas  or  are  implied,  the  lessee  is 
permitted  to  determine  the  character 
of  the  work  to  be  done,  and  such  as- 
certainment by  him,  in  the  absence 
of  fraud,  disposes  of  the  question. 

In  Kleppner  v.  Lemon  (1896)  176 
Pa.  602,  35  Atl.  109,  18  Mor.  Min. 
Rep.  404,  the  rule  is  stated  that  "it 
is  an  implied  condition  of  every  lease 
of  land  for  the  production  of  oil  there- 
from, that  when  the  existence  of  oil 
in  paying  quantities  is  made  apparent, 
the  lessee  shall  put  down  so  many 
wells  as  may  be  reasonably  necessary 
to  secure  the  oil,  for  the  common  ad- 
vantage  of   both    lessor   and   lessee. 


In  determining  when  and  where  such 
wells  shall  be  located,  regard  must  be 
had  to  the  operations  on  adjoining 
lands,  and  to  the  well-known  fact  that 
a  well  will  drain  a  territory  of  much 
larger  extent  when  the  sand  rock  in 
which  the  oil  or  gas  is  found  is  of 
coarse  and  loose  texture  than  when  it 
is  of  fine  grain  and  compact  charac- 
ter. Whatever  ordinary  knowledge 
and  care  would  dictate  as  the  proper 
thing  to  be  done  for  the  interest  of 
both  lessor  and  lessee,  under  any 
given  circumstances,  is  that  which 
the  law  requires  to  be  done  as  an  im- 
plied stipulation  of  the  contract.  If 
this  was  not  so  held,  it  would  be  prac- 
ticable to  defeat  the  very  purposes  of 
the  contract,  and  to  drain  from  the 
land  of  the  lessor,  the  oil  underlying 
it  and  yield  him  nothing  in  return." 
However,  in  Colgan  v.  Forest  Oil 
Co.  (1899)  194  Pa.  234,  76  Am.  St. 
Rep.  695,  45  Atl.  119,  20  Mor.  Min. 
Rep.  338,  in  referring  to  the  case  of 
Kleppner  v.  Lemon  (Pa.)  supra,  it  is 
pointed  out  that  in  this  case  it  is 
found  that  the  lessee  acted  fraudu- 
lently in  undertaking  to  drain  the 
leased  premises  through  wells  on  ad- 
joining premises;  and  the  rule  is 
stated  that  "it  is  only  when  the  wells 
on  adjoining  territory  are  being 
fraudulently  used  to  drain  the  com- 
plainant's land  that  courts  have  any 
occasion  to  interfere.  The  practical 
test  is  to  be  found  in  the  question. 
Are  the  outside  wells,  as,  for  example, 
the  Caldwell,  draining  the  Colgan 
wells  to  such  an  extent  that  if  the 
former  were  operated  by  a  third  par- 
ty, the  defendant,  as  lessee  of  the 
latter,  would  find  it  good  manage- 
ment to  put  down  another  well  to  save 
its  own  leased  territory  from  exhaus- 
tion? If  so,  then  good  faith  to  its 
lessor  would  require  it  to  put  down 
the  additional  well  that  the  lessor 
might  get  his  proper  royalty.  But, 
if  not,  the  latter  has  no  cause  of  com- 
plaint If  plaintiff,  as  owner,  would 
not  find  it  profitable  to  put  down  a 
well  to  stop  his  neighbor's  drainage 
of  his  land,  the  lessee  cannot  be  held 
to  any  higher  obligation.  He  is  not 
bound  to  work  at  his  own  loss  for  his 
lessor's  profit." 
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It  would  seem  that  the  term  "fraud" 
«s  used  in  this  connection  means 
merely  the  exercise  by  the  lessee  of 
his  judfinnent  in  the  matter  of  drill- 
ing additional  wells  to  protect  the 
leased  premises  from  drainage 
through  wells  on  adjacent  premises, 
to  promote  his  own  selfish  interests, 
thereby  ignoring  the  interests  of  the 
lessor.  See  Jennings  v.  Southern 
Carbon  Co.  (1918)  73  W.  Va.  215,  80 
S.  E.  368.  And  see  Hall  v.  South  Penn 
Oil  Co.  (1910)  71  W.  Va.  82,  76  S. 
E.  124,  wherein  it  is  suggested  that 
certain  evidence  relied  upon  by  the 
lessee  to  show  his  good  faith,  would 
be  entitled  to  no  weight,  if  there  was 
evidence  of  drainage. 

See  further  as  to  fraud,  infra,  II.  b. 

d.  Waiver    by    leaaor    of    hia    right    to 
eomplain. 

The  acceptance  of  the  delay  money 
as  provided  for  by  the  terms  of  the 
lease  for  delay  in  developing  the 
leased  premises  waives  the  right  of 
the  lessor  to  claim  a  forfeiture  or 
cancelation  of  the  lease  for  the  fail- 
ure of  the  lessee  to  drill  offset  wells 
during  the  period  for  which  delay 
money  was  accepted,  with  knowledge 
that  the  land  was  being  drained  by 
wells  upon  adjoining  premises.  East- 
ern Oil  Co.  v.  Beatty  (1918)  —  Okla. 
—  177  Pac.  104. 

In  Carper  v.  United  Fuel  Gas  Co. 
(1916)  78  W.  Va.  433,  L.R.A.1917A, 
171,  89  S.  E.  12,  as  already  shown, 
the  decision  denying  an  action  for 
damages  on  account  of  drainage  dur- 
ing the  period  of  postponement  was 
upon  the  ground  that  there  was  no  im- 
plied covenant  during  that  period 
which  supported  an  action  for  dam- 
ages, although  there  was  a  condition 
of  which  the  lessor  might  have  taken 
advantage.  Upon  this  point  the  court 
said:  "Drainage  can  be  prevented 
only  by  the  drilling  of  offset  wells; 
and  the  lessor  has  assented  to  delay 
in  drilling,  and  agreed  to  accept  a 
money  rental  as  the  equivalent  of  the 
drilling  of  a  well,  or  his  compensation 
for  the  nondrilling  thereof.  Though 
the  appeal  to  the  letter  of  the  con- 
tract, and  resistance  of  the  effort  to 
apply  the  doctrine  of  an  implied  cove- 


nant to  protect  the  property  from 
drainage,  is  literally  and  logically  ir- 
resistible, its  literal  force  can  be 
broken  only  by  the  application  of  le- 
gal principles  allowing  restraint  of 
general  terms  to  the  extent  of  work- 
ing out  the  intention  of  the  parties,  as 
disclosed  by  the  nature  of  the  subject- 
matter  of  the  contract,  the  situation 
and  purposes  of  the  parties,  and  the 
circumstances  under  which  the  con- 
tract was'  made." 

No  implied  covenant  to  protect  the 
leased  lands  from  drainage  through 
adjoining  wells  will  create  a  liability 
agaipst  the  lessee  for  damages  during 
the  period  for  which  the  lessor  has 
accepted  money  in  lieu  of  develop- 
ment of  the  leased  premises.  Stanley 
v.  United  Fuel  Gas  Co.  (1916)  78  W. 
Va.  793,  90  S.  E.  344.  However,  the 
breach  of  an  express  agreement  by 
the  lessee.to  drill  offset  wells  for  the 
purpose  of  protecting  the  lessor's 
land  against  drainage  through  pro- 
ducing wells  on  adjacent  lands  will 
create  a  liability  regardless  of  wheth- 
er or  not  delay  rentals  were  paid  dur- 
ing the  period.    Ibid. 

In  Wapa  Oil  &  Development  Co.  v. 
McBride  (1921)  —  Okla.  — ,  201  Pac. 
984,  where  the  lessor  of  an  oil  and  gas 
lease  agreed  with  the  assignee  of  the 
lessee  as  to  the  number  of  offset 
wells  the  latter  should  drill,  and  also 
informed  him  as  to  the  method  by 
which  he  intended  to  compute  his 
damage  from  wells  on  adjacent  prem- 
ises until  the  offset  wells  were  drilled, 
it  was  held  that  he  could  not,  shortly 
after  this  arrangement,  forfeit  the 
lease  for  the  failure  of  the  lessee  to 
drill  the  offset  wells,  without  at  least 
giving  notice  to  the  lessee  of  his  in- 
tention in  this  regard,  and  demanding 
the  fulfilment  by  him  of  this  agree' 
meat  as  to  the  offset  wells. 

II.  Remedy  of  leaaor. 

a.  In  general. 

The  question  as  to  the  particular 
remedy  available  to  the  lessor — ^par- 
ticularly, whether  an  action  for  dam- 
ages or  some  form  of  equitable  relief 
— ^is  subsequently  considered.  It 
seems,  however,  that  the  lessor  can- 
not proceed  to  drill  offset  wells  mere- 
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ly  upon  the  ground  of  the  failure  of 
the  lessee  to  do  so.  Thus,  in  O'Neil 
V.  Sun  Co.  (1909)  58  Tex.  Civ.  App. 
167,  123  S.  W.  172,  the  lessee  having 
refused  to  drill  an  offset  well,  the  les- 
sor drilled  such  a  well  in  his  own 
behalf,  and,  in  turning  out  successful- 
ly and  being  a  heavy  producer,  he 
was  held  liable  to  account  to  the  les- 
see for  the  latter's  share  of  the  oil 
produced,  less  the  expense  of  digging 
the  well  and  operating  the  same. 

b.  Equitable  relief. 

1.  tn  general. 

As  held  in  the  Carper  Case  (1916) 
78  W.  Va-  433,  L.R.A.1917A,  171,  89  S. 
E.  12,  the  implied  obligation  as  re- 
gards protection  is  in  the  nature  of  a 
condition  and  not  of  a  covenant,  it 
would  seem  that  the  remedy  must  be 
sought  in  equity.  Even  where  the  im- 
plied obligation  is  regarded -as  a  cove- 
nant, equitable  relief  will  be  granted 
where  the  remedy  at  law  is  inadequate. 
Brewster  v.  Lanyon  Zinc  Co.  (1905) 
72  C.  C.  A.  213,  140  Fed.  801;  Dod- 
dridge County  Oil  &  Gas  Co.  v.  Smith 
(1907)  154  Fed.  970;  Blair  v.  Clear 
Greek  Oil  &  Gas  Co.  (reported  here- 
with) ante,  430;  Powers  v.  Bridge- 
port Oil  Co.  (1909)  238  111.  397,  87 
N.  E.  381;  Jennings  v.  Southern  Car- 
bon Co.  (1913)  73  W.  Va.  215,  80  S. 
E.  368. 

Thus  Blair  v.  Clear  Creek  Oil  & 
Gas  Co.  (reported  herewith)  ante, 
430,  holds  that  if  it  is  the  duty  of 
the  lessee  to  drill  protecting  wells  and 
it  refuses  to  do  so,  such  refusal  con- 
stitutes an  abandonment  of  the  con- 
tract, and  equity  will  afford  relief  by 
decreeing  its  cancelation. 

In  Hall  V.  South  Penn  Oil  Co. 
(1910)  71  W.  Va.  82,  76  S.  E.  124,  the 
court,  while  holding  that  failure  or 
refusal,  while  occupying  the  lease  and 
operating  it,  to  drill  additional  wells 
under  circumstances  imposing  a  duty 
to  do  so,  makes  the  lessee  liable  in 
damages  to  the  lessor,  for  which  the 
remedy  at  law  is  held  to  be  an  ade- 
quate one  by  courts  in  all  jurisdic- 
tions," points  out  that  where,  in  ad- 
dition to  allegations  of  violation  of 
the  implied  covenant,  there  are  alle- 
gations relative  to  the  drainage  of 


the  demised  premises  by  the  lessee 
through  other  wells  drilled  upon  ad- 
jacent territory,  equitable  relief  may 
be  given  if  the  circumstances  are  such 
as  to  show  fraud  on  the  part  of  the 
lessee,  or  extreme  hardship  to  the  les- 
sor, which,  under  the  circumstances, 
would  amount  to  fraud. 

In  Kleppner  v.  Lemon  (1896)  176 
Pa.  502,  35  Atl.  109, 18  Mor.  Min.  Rep. 
404,  it  appeared  that  but  one  well 
was  developed  upon  a  portion  of  the 
leased  premises,  and  this  well  only 
produced  a  few  barrels  of  oil  a  day, 
the  soil  being  compact  sand,  but  that 
on  other  portions  of  the  premises  the 
soil  was  of  loose  strata,  and  was  sub- 
ject to  being  drained  by  wells  on  ad- 
joining premises  also  operated  by  the 
lessee.  Under  these  circumstances  it 
was  held  that  the  lessee  should  drill 
sufficient  wells  to  protect  the  leased 
premises  or  surrender  such  portion 
of  them  as  was  not  drained  by  the  one 
well  in  question.  It  is  interesting  to 
note  that,  after  the  filing  of  the  decree 
in  this  case,  the  lessee  surrendered 
the  lease,  and  declared  that  he  was 
thereby  relieved  from  further  liabili- 
ty to  the  lessor;  but  it  was  held  that 
he  was  still  liable  to  account  to  the 
lessor  for  oil  he  had  drained  from  the 
latter's  premises  through  adjoining 
wells,  and  while  the  evidence  was  not 
clear  upon  this  point,  the  court  arbi- 
trarily fixed  a  certain  amount,  and  up- 
on appeal  this  was  affirmed  in  (1900) 
197  Pa.  430,  47  Atl.  358. 

In  Core  v.  New  York  Petroleum  Co. 
(1902)  52  W.  Va.  276,  43  S.  E.  128, 
a  bill  by  the  lessor  to  forfeit  a  lease 
for  failure  by  the  lessee  to  protect  the 
lines  of  the  leased  premises  from  be- 
ing drained  by  wells  on  adjoining 
premises,  the  court,  in  holding  that 
the  proper  remedy  wias  an  action  for 
damages,  referred  to  the  case  of 
Kleppner  v.  Lemon  (Pa.)  supra,  and 
the  construction  placed  upon  that 
case  by  the  Pennsylvania  court  in 
Colgan  v.  Forest  Oil  Co.  (1899)  194 
Pa.  234,  75  Am.  St.  Rep.  695,  45  Atl. 
119,  20  Mor.  Min.  Rep.  338,  and  Youne 
V.  Forest  Oil  Co.  (1899)  194  Pa.  243, 
45  Atl.  121,  20  Mor.  Min.  Rep.  345. 
supra,  and  pointed  out  that  in  efiFect 
the  Kleppner  Case  was  overruled,- 
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least,  in  so  far  as  it  could  affect  the 
case  at  bar;  that  while  the  court  ap< 
parently  sustained  the  decision,  in 
order  to  do  so  it  based  its  jurisdiction 
wholly  on  the  question  of  fraud. 

And  in  Ammons  v.  South  Penn  Oil 
Co.  (1900)  47  W.  Va.  610,  35  S.  E. 
1004,  and  Harness  v.  Eastern  Oil  Co. 
(1901)  49  W.  Va.  282,  88  S.  E.  662, 
it  is  held  that  where  the  lease  con- 
tains no  provision  for  forfeiture  for 
failure  of  the  lessee  to  protect  the 
premises  from  drainage  by  wells  upon 
adjoining  premises,  the  lessor,  in  the 
absence  of  fraud  on  the  part  of  the 
lessee,  is  not  entitled  to  a  forfeiture 
of  the  lease ;  but  his  remedy  is  by  an 
action  for  damages. 

In  Harness  v.  Eastern  Oil  Co.  (W, 
Va.)  supra,  after  the  lessee  had  de- 
veloped several  wells,  the  lessor 
sought  to  forfeit  the  lease  on  the 
ground  for  fraudulent  failure  and  neg- 
lect to  protect  the  lines  from  wells 
on  adjoining  premises.  The  couirt, 
however,  found  against  the  lessor  on 
the  charge  of  fraud,  and  in  this  re- 
gard found  that  the  lessee  was  acting 
in  good  faith. 

In  Howerton  v.  Kansas  Natural  Gas 
Co.  (1910)  82  Kan.  867,  84  L.R.A. 
(N.S.)  46,  108  Pac.  813,  reversing  on 
rehearing  81  Kan.  553,  34  L.R.A. 
(N.S.)  34,  106  Pac.  47,  it  is  held  that 
equity  has  no  jurisdiction  to  cancel  a 
lease  for  failure  of  the  lessee  to  suffi- 
ciently develop  the  premises  to  pro- 
duce gas  and  oil  therefrom  and  to  pro- 
tect the  land  from  drainage  by  neigh- 
boring leaseholds,  where  no  reason 
is  shown  why  witnesses  of  experience 
acquainted  with  the  gas  field  may  not 
testify  with  reasonable  accuracy  as  to 
the  number  of  wells  which  should 
have  been  drilled  on  the  leased  lands, 
both  for  protection  from  drainage  by 
neighboring  leaseholds  and  to  obtain 
the  gas  underneath  the  land.  It  is, 
however,  stated  that  if  it  shall  be  as- 
certained upon  another  trial  that  such 
a  rule  cannot  be  applied,  an  alterna- 
tive decree  may  be  entered  upon  prop- 
er proof  adduced  to  support  it,  pro- 
viding that  the  lessee  shall  proceed 
within  a  reasonable  time  to  drill  wells 
and   develop   and    protect   the   land 


leased,  and,  failing  to  do  so,  the  lease 
be  canceled. 

S.  Forfeiting  and  oam^laHon  of  lease. 

See  supra,  "As  ai^ected  by  status 
of  premises  as  to  development." 

The  usual  equitable  remedy  granted 
to  the  lessor  of  an  oil  and  gas  lease 
for  the  failure  or  refusal  of  the  les- 
see properly  to  protect  the  leased 
premises  from  drainage  through  wells 
located  upon  adjacent  premises  is  to 
decree  the  forfeiture  and  cancelation 
of  the  lease  thus  clearing  the  title  of 
the  cloud  thereon  due  thereto. 

In  Jennings  v.  Southern  Carbon  Co. 
(1918)  73  W.  Va.  215,  80  S.  E.  368, 
upon  the  question  of  equity  jurisdic- 
tion, the  court  said:  "It  is  therefore 
pertinent  to  inquire  whether  damages 
recoverable  by  plaintiff  in  an  action 
at  law  would  be  commensurate  as  a 
redress  against  the  wrong  suffered 
by  her  through  defendants'  failure 
fully  to  perform  the  conditions  of  the 
lease,  and  at  the  same  time  to  secure 
performance  of  such  conditions  and 
relieve  against  the  fraud  charged. 
The  difficulty,  and  it  may  be  said,  the 
impossibility  of  adequate  proof  of  the 
extent  to  which  she  is  actually  in- 
jured presents  an  obstacle  to  the  en- 
forcement of  the  legal  remedy.  Who 
can  approximate  the  quantity  of  gas 
or  oil  extracted  from  her  lands 
through  wells  on  the  land  of  others 
adjacent  to  hers?  That  some  was 
drained  by  such  wells  is  reasonably 
certain.  Some  of  them  were  located 
in  close  proximity  to  her  line,  one 
within  60  feet,  one  within  160  feet, 
others  further  removed,  but  probably 
within  draining  distance, — all  of  them 
producing  in  paying  quantities  either 
oil  or  gas,  and  seme  both.  There  is, 
as  we  may  readily  conclude,  a  general 
consensus  of  opinion,  among  those 
engaged  in  the  production  of  oil  and 
gas  as  a  .business,  that  these  sub- 
stances may  be  drawn  from  one  tract 
through  wells  on  other  tracts,  but  that 
the  distance  is  merely  conjectural. 
But  how  much,  or  how  far,  no  one  caii 
answer.  Again,  no  one  does  or  can 
speak  within  any  reasonable  degree  of 
accuracy  as  to  the  extent  to  which  the 
gas   pressure   is   diminished   by  the 
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liontinuous  flow  of  oil  and  g&s  through 
wells  either  on  plaintifTa  lands  or  the 
lands  of  her  neighbors.  That  drain- 
age of  oil  and  gas  and  diminution  of 
gas  pressure  have  in  fact  resulted  is 
inevitable  and  reasonably  certain. 
But  the  extent  and  the  injury  result- 
ing therefrom  are  not,  from  the  very 
nature  of  the  case,  even  susceptible 
of  definite  information.  Yet  it  is  a 
matter  of  general  knowledge  that 
every  intelligent  operator  attaches 
very  great  importance  and  value  to 
the  gas  pressure  and  the  production 
of  oil,  and  the  delivery  of  gas  to  the 
market.  The  gas,  when  properly  con- 
fined in  the  well  and  in  the  conduit 
leading  to  the  market,  under  strong 
pressure,  forces  itself  to  the  place  of 
consumption.  In  other  words,  with 
proper  appliances  it  is  self -marketing. 
Unless  forced  to  the  surface  by  the 
gas  pressure  behind  it,  oil  generally 
will  not  flow.  It  must  then  be 
pumped, — an  expensive  operation. 
When  these  effects  are  fraudulently 
accomplished,  equity  will  properly  as- 
sume and  maintain  jurisdiction  at  the 
suit  of  the  person  whose  rights  are 
thus  injuriously  prejudiced,  .  .  . 
The  cases  in  which,  because  of  a  sup- 
posed adequate  remedy  at  law,  relief 
in  equity  has  been  denied,  upon  al- 
legations similar  to  those  contained  in 
the  bill,  do  not  meet  general  approval, 
and  therefore  are  not  satisfactory. 
Most  of  them  say  that  ordinarily  the 
remedy  is  by  an  action  at  law.  All 
of  them  exclude  from  the  holding 
cases  wherein  fraud  is  charged  and 
proved." 

In  Brewster  v.  Lanyon  Zinc  Co. 
(1905)  72  C.  C.  A.  213,  140  Fed.  801, 
it  is  held  that  if  the  forfeiture 
has  been  rightly  asserted  by  the  les- 
sor under  circumstances  where  the 
lessee  was  not  entitled  to  relief  in 
equity,  the  lessor  may  maintain  a  bill 
to  establish  the  forfeiture,  as  matter 
of  record.  And  see  Hall  v.  South  Fenn 
Oil  Co.  (1910)  71  W.  Va.  82,  76  S.  E. 
124;  Ammons  v.  South  Penn  Oil  Co. 

(1900)  47  W.  Va.  610,  35  S.  E.  1004; 
and    Harness     v.  Eastern     Oil     Co. 

(1901)  49  W.  Va.  232,  38  S.  E.  662, 
«upra. 

In   Brewster   v.   Lanyon   Zinc   Co. 


(Fed.)  supra,  the  court  said  that  the 
obvious  difiiculty  of  establishing  the 
amount  of  oil  and  gas  in  the  demised 
premises,  or  the  amount  diverted 
therefrom  by  the  wells  on  adjoining 
lands,  would  be  a  serious  obstacle  to 
the  recovery  of  adequate  damages  at 
law. 

In  Beatty-Nickel  Oil  Co.  v.  Smethers 
(1911)  49  Ind.  App.  602,  96  N.  E.  19, 
a  complaint  to  cancel  a  gas  lease  was 
held  to  state  a  cause  of  action  as 
against  a  demurrer  which  contained 
allegations  to  the  effect  that  the  les- 
see was  to  develop  a  certain  number 
of  wells  within  a  designated  period 
of  time,  which  he  failed  to  do.  He 
developed  one  paying  well,  subse- 
quently plugged  this  up,  and  made  no 
further  developments,  and  it  also  ap- 
peared that  the  oil  under  the  land 
was  being  taken  by  the  operation  of 
wells  on  adjacent  property.  The 
lease  had  been  assigned  after  the  one 
well  was  drilled,  but  the  assignee 
never  took  possession  under  the  as- 
signment, and  never  undertook  to 
operate  thereon.  From  these,  and 
other  facts,  the  court  concluded  that 
the  lease  was  abandoned  and  hence 
was  void. 

In  Powers  v.  Bridgeport  Oil  Co. 
(1909)  238  IlL  397,  87  N.  E.  381,  it 
is  held  that  where  the  lessor  under- 
took to  forfeit  an  oil  and  gas  lease  for 
failure  of  the  lessee  to  protect  the 
lines  against  wells  on  adjoining  prop- 
erty, as  he  had  contracted  to  do,  the 
lessor  was  entitled  to  the  aid  of  equity 
for  a  decree  canceling  the  lease.  The 
court  said:  "It  is  said,  however,  that 
conceding  the  plaintiffs  in  error  had 
failed  to  comply  with  the  lease  au- 
thorizing them  to  take  oil  from  said 
land,  the  defendant  in  error  can  be 
compensated  for  such  breach  by  the 
payment  to  him  of  damages  by  plain- 
tiffs in  error;  and  it  is  urged  that 
where  a  party  can  be  compensated  for 
what  he  has  lost,  a  court  of  equity 
will  not  declare  a  forfeiture.  In 
this  case  the  parties,  by  their  written 
contract,  agreed  that  six  wells  should 
be  put  down  upon  the  Pemberton  land, 
and  that  they  were  to  be  put  down 
in  such  manner  and  at  such  places  as 
to   offset  wells   upon   the  adjoining 
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lands.  This  was  not  done,  and  the 
contract  expressly  provided  that,  if 
the  lessees  failed  to  comply  with  the 
terms  of  said  lease,  their  noncompli- 
ance should  be  ground  for  forfeiting 
said  lease.  The  rule  of  law,  there- 
fore, contended  for  by  the  plaintiffs 
in  error,  we  think,  does  not  apply  in 
a  case  like  this.  A  court  of  equity, 
like  a  court  of  law,  cannot  refuse  to 
enforce  a  contract  which  parties 
have  deliberately  entered  into,  be- 
cause the  enforcement  thereof  would 
work  a  forfeiture.  The  defendant  in 
error  ofifered  to  extend  the  time  for 
putting  down  wells  to  offset  the  wells 
on  the  Willie  land,  if  the  plaintiffs  in 
error  would  cease  pumping  oil  from 
the  wells  on  the  Willie  land  until  the 
wells  upon  the  Pemberton  land  could 
be  drilled.  This  the  plaintiffs  in  error 
refu&ed  to  do.  We  cannot  see,  there- 
fore, wherein  the  chancellor  erred  in 
declaring  a  forfeiture  of  the  lease  held 
by  the  plaintiffs  in  error,  authoriz- 
ing them  to  take  oil  from  the  Pem- 
berton land.  There  can  be  no  force, 
we  think,  in  the  contention  that  the 
defendant  in  error  can  be  fully  com- 
pensated and  a  forfeiture  prevented 
by  the  payment  to  defendant  in  error 
for  the  oil  drawn  from  the  Pember- 
ton land  through  the  wells  upon  the 
Willie  land,  as  it  would,  in  the  very 
nature  of  things,  be  very  difficult,  if 
not  impossible,  to  establish  by  proof 
the  amount  of  oil  which  the  defendant 
in  error  had  lost  by  failure  to  offset 
the  wells  upon  the  Willie  land;  and 
obviously  the  provisions  found  in  the 
lease  providing  for  a  forfeiture  were 
put  into  said  lease  solely  with  the 
view  to  afford  defendant  in  error  a 
remedy  in  the  event  that  the  plaintiffs 
in  error  refused  to  protect  the  Pem- 
berton land  from  wells  located  upon 
adjoining  lands." 

It  has  been  held  that  where  a  lease 
contains  express  provisions  for  for- 
feiture for  the  breach  of  certain  cove- 
nants, that  this  excludes  forfeiture 
for  breach  of  any  implied  covenant, 
and  hence  excludes  forfeiture  for 
breach  of  the  implied  covenant  reason- 
ably to  operate  the  premises  and  pro- 
tect the  same  froqn  wells  on  adjoining 
premises.  Under  such  circumstances 
19  A.L.R.— 29. 


it  is  said  that  the  remedy  for  a  breach 
of  the  implied  covenant  to  reasonably 
operate  the  premises  is  not  by  way  of 
forfeiture  of  the  lease,  but  must  be 
solved  in  a  proper  action  for  breach 
of  the  covenant.  Harris  v.  Ohio  Oil 
Co.  (1897).  57  Ohio  St,  118,  48  N.  E. 
502,  19  Mor.  Min.  Rep.  157. 

Compare  with  Coilinberry  v.  Sun  Oil 
Co.  (1903)  68  Ohio  St.  488,  67  N.  E. 
1069,  which  holds  that  even  though 
the  lease  contains  a  forfeiture  provi- 
sion applicable  only  to  the  breach  of 
one  covenant,  if  the  lessee  develops 
wells  in  one  portion  of  the  premises 
which  are  profitable,  but  refuses  to 
develop  wells  on  other  portions  of  the 
premises,  or  to  protect  the  lines  of 
said  premises  from  wells  on  adjoining 
premises,  the  lessor  is  entitled  to  have 
the  lease  canceled  as  to  such  portion 
of  the  premises  as  the  lessee  refuses 
or  fails  to  develop. 

In  Carr  v.  Huntington  Light  &  Fuel 
Co.  (1904)  33  Ind.  App.  1,  70  N.  E. 
652,  a  complaint  by  the  lessor  to  for- 
feit an  oil  and  gas  lease  for  failure 
of  the  lessee  to  protect  the  lines  of 
the  leased  premises  from  wells  on  ad- 
jacent lands,  also  operated  by  the 
lessee,  was  demurred  to  by  the  latter, 
and  the  demurrer  sustained  on  the 
ground  that  it  appeared  that  the  les- 
see had  developed  producing  wells  on 
the  leased  premises  in  question,  and 
had  therefore  acquired  a  vested  in- 
terest in  the  land;  under  these  cir- 
cumstances the  remedy  of  the  lessor 
was  held  to  be  not  by  way  of  forfei- 
ture or  cancelation  of  the  contract. 

Thus  Kellar  v.  Craig  (1903)  61  C. 
C.  A.  366,  1^6  Fed.  630,  holds  that 
after  the  production  of  oil  under  a 
lease  of  land  for  that  purpose,  if  the 
lessee,  in  possession  and  still  pro- 
ducing oil,  fails  fully  to  develop  the 
land,  or  neglects  to  protect  its  line 
by  drilling  other  wells,  the  lessor's 
remedy  is  not  by  way  of  forfeiture  of 
the  lessee's  right  to  operate  under  the 
lease,  but  by  an  action  for  damages 
caused  by  such  breach. 

And  in  Doddridge  County  Oil  & 
Gas  Co.  V.  Smith  (1907)  154  Fed-  970, 
the  court  said  that  where  a  lessor 
leases  land  for  oil  and  gas  purposes, 
his  remedy  for  a  failure  on  the  part 
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of  lessee  fully  to  develop  the  leased 
premises,  or  properly  to  protect  the 
lines  thereof  from  drainage  to  wells 
on  adjacent  property,  is  ordinarily  by 
action  at  law  for  damages,  and  not 
by  way  of  forfeiture  of  the  lessee's 
right  to  bore  or  drill  for  oil. 

o.  Action  for  dantages, 

1.  In  general. 

Where  the  lessee  in  an  oil  and  gas 
lease  breaches  the  express  or  implied 
covenant  of  the  lease  to  protect  the 
premises  against  drainage  by  wells 
located  near  the  boundary  lines  on 
the  adjoining  premises,  the  lessor  may 
have  relief  by  way  of  an  action  for 
damages  for  breach  of  the  covenant. 
*  Allegheny  Oil  Co.  v.  Snyder  (1900) 
45  C.  C.  A.  604,  106  Fed.  764,  writ  of 
certiorari  denied  in  (1901)  181  U.  S. 
618,  45  L.  ed.  1030,  21  Sup.  Ct.  Rep. 
923,  also  in  (1902)  187  U.  S.  639,  47 
L.  ed.  345,  23  Sup.  Ct.  Rep.  841;  Kel< 
lar  V.  Craig  (1903)  61  C.  C.  A.  366, 
126  Fed.  630;  Doddridge  County  Oil 
&  Gas  Co.  V.  Smith  (1907)  154  Fed. 
970;  Blair  v.  Clbab  Cbeek  Oil  &  Gas 
Co.  (reported  herewith)  ante,  430; 
Howerton  v.  Kansas  Natural  Gas  Co. 
(1910)  81  Kan.  553,  34  L.R.A.(N.S.) 
34,  106  Fac.  47,  reversed  on  rehearing 
in  (1910)  82  Kan.  867,  34  L.R.A.(N.S.) 
46,  108  Pac.  813;  Day  v.  Kansas  City 
Pipe  Line  Co.  (1910)  82  Kan.  861,  109 
Pac.  186;  Wheeland  v.  Fredonia  Gas 
Co.  (1910)  82  Kan.  862,  109  Pac.  187; 
Culbertson  v.  lola  Portland  Cement 
Co.  (1912)  87  Kan.  529,  125  Pac.  81, 
Ann.  Cas.  1914A,  610;  Ammons  v. 
South  Penn  Oil  Co.  (19(K))  47  W.  Va- 
610,  35  S.  E.  1004;  Harness  v.  Eastern 
Oil  Co.  (1901)  49  W.  Va.  232,  38  S. 
E.  662. 

In  Culbertson  v.  lola  Portland 
Cement  Co.  (1912)  87  Kan.  529,  125 
Pac.  81,  Ann.  Cas.  1914A,  610,  the  les- 
sor of  land  upon  which  one  gas  well 
had  been  located  was  held  entitled  to 
recover  from  the  lessee  the  lessor's 
interest  in  the  value  of  gas  which  the 
former  had  taken  from  the  leased 
premises  through  wells  which  he  oper- 
ated on  adjoining  lands.  The  court 
said  that,  "since  the  number  of  wells 
to  be  drilled  on  the  land  was  not  speci- 
fied, there  was  an  implied  obligation 


on  appellants  to  fully  develop  the  land, 
and  put  down  as  many  wells  as  were 
necessary  to  secure  to  appellee  his 
proportionate  share  of  the  pool  of 
gas." 

S.  Amount  of  recovery. 

The  lessor's  damage  recoverable  for 
drainage  by  wells  operated  by  the 
lessee  on  lands  adjoining  the  leased 
premises  in  question  is  the  amount  of 
their  proportionate  share  of  the  gas 
taken  by  the  wells  drilled  so  near  such 
boundary  lines  as  to  draw  off  the  gas 
under  the  leased  land.  Blaib  v.  Cleab 
Ckebk  Oil  &  Gas  Co.  (reported  here- 
with) ante,  430. 

In  Howerton  v.  Kansas  Natural  Gas 
Co.  (1910)  82  Kan.  367,  34  L.R.A. 
(N.S.)  46,  108  Pac.  813,  reversing  on 
rehearing  (1910)  81  Kan.  553,  34 
L.R.A.(N.S.)  34,  106  Pac.  47,  it  is 
held  that  the  measure  of  damages  for 
failure  of  the  lessee  sufficiently  to  de- 
velop the  leased  premises  and  protect 
it  from  drainage  by  neighboring  lease- 
holds is  the  sum  the  lessors  have  lost 
or  may  lose  by  the  failure  of  the  de- 
fendant in  this  regard.  In  this  case 
the  amount  the  lessor  was  to  be  paid 
was  a  certain  sum  per  annum  for  each 
gas  well  which  was  drilled.  It  is 
pointed  out  that  under  the  same  terms 
of  the  lease  the  lessor  had  no  share 
in  the  product  of  the  wells  and  no 
concern  as  to  the  disposition  which 
should  be  made  of  that  product.  The 
court  said  that  "penalties  and  for- 
feitures are  not  favorites  of  the  law, 
and  if,  in  this  case,  the  damages  which 
the  plaintiffs  sustain  from  the  breach 
of  the  contract  can  be  ascertained 
with  reasonable  certainty,  no  forfei- 
ture can  be  adjudged." 

d.  Extent  of  development  for  protective 
purpoaea. 

As  to  the  extent  of  development  nec- 
essary to  protect  the  leased  premises, 
it  is  held  in  Brewster  v.  Lanyon  Zinc 
Co.  (1905)  72  C.  C.  A.  213,  140  Fed. 
801,  supra,  that  the  lessee  cannot  ar- 
bitrarily determine  this  matter,  but 
it  is  a  question  to  be  determined  from 
all  the  circumstances  in  the  case. 
The  court  said:  "By  reason  of  the 
conditions  on  which  the  lease  is 
granted  the  lessor  retains  at  least  a 
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contingent  interest  in  the  oil  and  gas, 
to  the  profitable  extraction  of  which 
the  operations  are  directed.  This  in- 
terest is  the  subject  of  the  lease,  and 
the  fact  that  the  substantial  consider- 
ation for  the  grant  lies  in  the  provi- 
sions for  the  payment  of  royalties,  in 
kind  and  in  money,  on  the  oil  and  gas 
extracted,  make  the  extent  to  which 
and  the  diligence  with  which  the  op- 
erations are  prosecuted  of  immediate 
concern  to  the  lessor.  If  they  do  not 
proceed  with  reasonable  diligence, 
and  by  reason  thereof  the  oil  and  gas 
are  diminished  or  exhausted  through 
the  operation  of  wells  on  adjoining 
lands,  the  lessor  loses  not  only  royal- 
ties to  which  he  would  otherwise  be 
entitled,  but  also  his  contingent  in- 
terest in  the  oil  and  gas  which  thus 
pass  into  the  control  of  others.  The 
object  of  the  operations  being  to  ob- 
tain a  benefit  or  profits  for  both  les- 
sor and  lessee,  it  seems  obvious,  in  the 
absence  of  some  stipulation  to  that 
effect,  that  neither  is  made  the  arbi- 
ter of  the  extent  to  which  or  the  dili- 
gence with  which  the  operation  shall 
proceed,  and  that  both  are  bound  by 
the  standard  of  what  is  reasonable. 
.  .  .  There  can,  therefore,  be  a 
breach  of  the  covenant  for  the  exer- 
cise of  reasonable  diligence,  though 
the  lessee  be  not  guilty  of  fraud  or 
bad  faith."  As  to  the  application  of 
this  rule  to  the  facts  in  the  particular 
case,  the  court  said:  "Many  wells 
have  been  drilled  in  the  territory  ad- 
jacent to  and  surrounding  these  tracts 
which  produced  oil  and  gas  in  paying 
quantities,  and  new  wells  were  being 
drilled  and  operated  in  that  territory. 
The  wells  on  adjacent  lands  were  so 
near  to  these  tracts  that  they  drained 
the  same  of  a  good  portion  of  the  oil 
and  gas  therein,  and  rendered  the 
lease  of  much  less  value  to  the  lessor 
than  it  would  have  been  had  the  les- 
see proceeded  with  reasonable  dili- 
gence to  drill  other  wells  on  the  two 


tracts,  and  to  operate  them  for  the 
mutual  benefit  of  the  parties.  The  les- 
see took  and  maintained  the  position 
that,  by  drilling  the  single  well,  it 
acquired  the  right  to  hold  the  lease 
indefinitely,  without  further  develop- 
ment or  doing  more  than  paying  an- 
nually the  stipulated  $50  for  the  gas 
from  that  well  used  off  the  premises. 
The  extent  of  the  drainage  through 
wells  on  adjacent  lands  was  not  sus- 
ceptible of  definite  ascertainment,  and 
therefore  the  injury  to  the  lessor  from 
the  lessee's  failure  to  proceed  with 
reasonable  diligence  could  not  be  ad- 
equately compensated  in  damages. 
We  think  there  can  be  no  difference 
of  opinion  as  to  the  effect  of  these 
allegations,  all  of  which  stand  admit- 
ted by  the  demurrer.  They  show  not 
only  an  absence  of  reasonable  dili- 
gence on  the  part  of  the  lessee,  but 
a  practical  repudiation  of  the  control- 
ling purpose  of  the  lease,  and  a  per- 
sistent disregard  of  the  rights  of  the 
lessor.  The  existence  of  gas  in  paying 
quantity  in  one  of  the  tracts  was  an 
ascertained  fact.  Both  oil  and  gas 
were  being  produced  in  paying  quan- 
tities from  the  lands  surrounding  that 
tract  and  also  from  those  surround- 
ing the  other.  The  consequent  re- 
duction of  the  underlying  supply  of 
these  migratory  minerals  was  oper- 
ating to  the  serious  disadvantage  of 
the  lessor.  The  necessary  inference 
from  what  is  stated  is  that  further 
exploration  and  development  would 
have  been  profitable  to  the  lessee  as 
well  as  beneficial  to  the  lessor.  Ita 
these  circumstances  the  prolonged 
failure  of  the  lessee  to  proceed  with 
the  contemplated  operations,  though 
due  to  a  mistaken  view  of  the  obliga- 
tions imposed  by  the  lease,  was  a 
plain  and  substantial  breach  of  the 
covenant  and  condition  in  respect  of 
the  exercise  of  reasonable  diligence, 
and  entitled  the  lessor  to  terminate 
the  lease."  A.  6.  S. 
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O.  B.  BALTHASAR  et  al.,  Respts., 

V. 

PACIFIC  ELECTRIC  RAILWAY  COMPANY,  Appt 


/ 


Oalifomia  Supreme  Court  (In  Banc)  —  November  7,  1921, 
(—  Cal.  — ,  202  Pac.  37.) 


Highway  —  applicability  of  Motor  Vehicle  Law  to  fire  apparatus. 

1.  The  provisions  of  the  Motor  Vehicle  Law  with  respect  to  motor 
vehicles  upon  the  streets  and  their  course  in  turning  comers  do  not  apply 
to  fire  apparatus  of  a  municipal  corporation  in  going  to  a  fire,  in  which 

the  municipality  is  exercising  its  governmental  functions. 
[See  note  on  this  question  beginning  on  page  459.] 


—  notice  of  approach  of  fire  apparatus. 

2.  To  impose  upon  a  traveler  on  a 
highway  the  duty  of  giving  the  right 
of  way  to  fire  apparatus  going  to  a  fire. 


notice  to  him  of  the  approach  of  the 
apparatus  is  necessary  and  a  reason- 
able opportunity  to  stop  or  otherwise 
yield  the  right  of  way. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Myers,  J.)  in  favor  of  plaintiffs  in  consolidated  actions 
brought  to  recover  damages  for  death  and  personal  injuries,  and  for  injury 
to  a  motor  truck,  alleged  to  have  been  sustained  in  a  collision  with  defend- 
ant's train.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  Karr  and  R.  C.  Gort-      negligence  in  reference  to  the  causes  of 


ner,  for  appellant: 

The  court  erred  in  the  giving  and  re- 
fusing of  instructions,  generally,  ex- 
empting the  fire  apparatus  from  the 
speed  and  other  restrictions  of  the 
Motor  Vehicle  Act. 

Knox  v.  North  Jersey  Street  R.  Co. 
70  N.  J.  L.  347,  57  Atl.  423,  1  Ann.  Cas. 
164;  Woods  v.  Public  Service  Co.  84 
N.  J.  L.  171,  85  Atl.  1016;  Birmingham 
R.  &  Electric  Co.  v.  Baker,  126  Ala. 
135,  28  So.  88 ;  Garrity  v.  Detroit  Citi- 
zens' Street  R.  Co.  112  Mich.  369,  87 
L.R.A.  529,  70  N.  W.  1018,  2  Am.  Neg. 
Rep.  574;  Greenwood  v.  Philadelphia, 
W.  &  B.  R.  Co.  124  Pa.  572,  3  L.R.A. 
44,  10  Am.  St.  Rep.  614,  17  Atl.  188; 
Morse  v.  Sweenie,  15  111.  App.  486 ;  In- 
diana Traction  &  Terminal  Co.  v.  Hens- 
ley,  _  Ind.  — ,  105  N.  E.  474,  6  N.  C.  C. 
A.  750;  Coles  v.  New  Orleans  R.  & 
Light  Co.  133  La.  915,  63  So.  401; 
Yuill  V.  Berryman,  94  Wash.  458,  162 
Pac.  518,  15  N.  C.  C.  A.  463;  Freeman 
V.  Green,  —  Mo.  App.  — ,  186  S.  W. 
1166;  Pilgrim  v.  Brown,  168  Iowa,  177, 
150  N.  W.  1;  Erwin  v.  Traud,  90  N.  J. 
L.  289,  L.R.A.1917D,  690,  100  Atl.  184; 
Ray  V.  Brannan,  196  Ala.  113,  72  So.  16. 

The  court  erred  in  declining  to  rec- 
ognize the   doctrine   of  contributory 


action  set  up  by  the  city  as  coplaintiff 
with  Balthasar  and  Carlson,  respec- 
tively. 

United  States  Fidelity  &  G.  Co.  v. 
New  York  R.  Co.  93  Misc.  118,  166 
N.  Y.  Supp.  615;  Cory  &  Son  v. 
France,  F.  &  Co.  [Iflll]  1  K.  B. 
114,  80  L,  J.  K.  B.  N.  S.  341,  103 
L.  T.  N.  S.  649,  27  Times  L.  R.  18. 
55  Sol.  Jo.  10,  11  Asp.  Mar.  L.  Cas. 
499;  Canadian  P.  R.  Co.  v.  Alberta 
Clay  Products,  8  B.  W.  C.  C.  645. 

Forbidden  to  consider  the  negligence 
of  the  driver,  the  jury  had  no  right  to 
say  whether  Balthasar  or  Carlson  was 
negligent  in  acquiescing  in  negligence 
of  the  driver. 

Parmenter  v.  McDougall,  172  Cal. 
306,  156  Pac.  460. 

Mr.  E.  E.  Morris  also  for  appellant. 

Messrs.  James  H.  Howard,  Rhodes  & 
Howard,  and  F.  C.  Dunham  for  re- 
spondents. 

Wilbur,  J.,  delivered  the  opinion 
of  the  court: 

On  the  8th  day  of  February,  1919, 
a  collision  occurred  between  a  mo- 
tor truck  belonging  to  the  fire  de- 
partment of  the  city  of  Pasadena, 
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responding'  to  a  fire  alarm  from 
North  Fair  Oaks  avenue,  and  an 
electric  railway  train  operated  by 
the  defendant  corporation.  The 
motor  truck  was  moving  east  on 
Bellefontaine  street,  which  termi- 
nated in  Fair  Oaks  avenue,  and 
turned  north  on  Fair  Oaks  avenue 
without  passing  to  the  south  of  the 
intersection  of  the  medial  lines  of 
Bellefontaine  and  Fair  Oaks  ave- 
nue, colliding  with  a  south-bound 
train  of  the  defendant,  before  the 
turn  was  completed.  Charles  Carl- 
son and  O.  B.  Balthasar  were  rid- 
ing on  the  rear  running  board  of 
the  motor  truck.  The  former  was 
killed  and  the  latter  injured  as  a 
result  of  the  collision.  The  city  of 
Pasadena,  having  paid  an  award 
made  by  the  industrial  accident 
commission  for  the  injuries  of  Bal- 
thasar and  the  death  of  Carlson, 
brought  suits  on  behalf  of  Baltha- 
sar and  the  widow  of  Carlson  to 
recover  the  damages  sustained  by 
them,  respectively,  and  on  its  own 
behalf  to  recover  damages  sustained 
by  reason  of  the  injury  to  the  motor 
truck.  These  three  cases  were  con- 
solidated for  trial,  and  verdicts 
were  rendered  in  favor  of  the  plain- 
tiffs in  each  case.  The  defendant 
railway  company^  appeals  from  the 
judgment  upon  said  verdicts.  It  is 
concecied  by  the  appellant  that  the 
evidence  is  sufficient  to  sustain  the 
jury's,  verdict  holding  the  defendant 
company  negligent  in  the  operation 
of  ite  cars  at  an  excessive  speed,  but 
contends  that  the  plaintiffs  were 
guilty  of  ■  contributory  negligence, 
and  that  the  court  erroneously  in- 
structed the  jury  on  that  subject. 
These  contentions  require  consid- 
eration of  the  meaning  and  effect  of 
the  ordinance  of  the  city  of  Pasa- 
dena relating  to  the  right  of  way 
for  fire  apparatus  responding  to  a 
fire  call  and  to  the  provisions  of  the 
state  Motor  Vehicle  Act  upon  that 
subject.  Appellant  claims  that  the 
driver  of  the  motor  vehicle  violated 
the  law  in  two  respects:  First,  in 
cutting  a  comer  in  violation  of  §  20 
(g)  of  the  Motor  Vehicle  Act  (Stat. 
1917,  p.  382) ;  and,  second,  in  driv- 
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ing  at  a  speed  in  excess  of  15  miles 
per  hour  in  approaching  Fair  Oaks 
avenue,  and  in  approaching  the 
railroad  tracks  of  the  defendant 
company,  in  violation,  it  is  claimed, 
of  §  22  (a)  of  the  Motor  Vehicle 
Act  of  1917  (Stat.  1917,  pp.  382, 
404),  supra.  The  provisions  of  the 
statute  relied  upon  .by  the  appellant 
are  as  follows : 

"Sec.  20  (g).  All  vehicles  ap- 
proaching an  intersection  of  a  pub- 
lic highway,  with  the  intention  of 
turning  thereat,  ...  in  turning 
to  the  left  shall  run  beyond  the  cen- 
ter of  such  intersection,  passing  to 
the  right  thereof,  before  turning 
such  vehicle  toward  the  left.  For 
the  purposes  of  this  subdivision  the 
'center  of  such  intersection'  shall  be 
held  to  mean  the  meeting  point  of 
the  medial  lines  of  the  two  high- 
>  ways  traversed  by  the  vehicle  mak- 
ing the  turn." 

"(m).  Police  patrol  wagons,  po- 
lice amlHilances,  fire  patrols,  fire 
engines  and  fire  apparatus  in  all 
cases  while  being  operated  as  such, 
shall  have  right  of  way  with  due  re- 
gard to  the  safety  of  tiie  public ;  but 
this  provision  shall  not  protect  the 
driver  or  operator  of  any  such  ve- 
hicle or  his  employer  or  principal 
from  the  consequence  of  the  arbi- 
trary exercise  of  this  right  or  for 
injuries  wilfully  inflicted." 

"Sec.  22  (a).  .  .  .  Provided, 
further,  that  no  person  shall  oper- 
ate or  drive  a  motor  vehicle  or  other 
vehicle  on  any  public  highway  at  a 
greater  rate  of  speed  than  15  miles 
an  hour  in  approaching  any  steam, 
electric  or  other  railway  crossing  at 
grade,  or  in  approaching  or  travers- 
ing an  intersecting  highway,  or 
crossing  or  intersection  of  high- 
ways, or  in  approaching  or  going 
around  comers  or  curves  in  the 
highway,  when  in  any  of  the  fore- 
going cases  the  operator's  or  chauf- 
feur's view  of  the  road  or  railway 
traffic  is  obstructed,  but  anything  to 
the  contrary  herein  notwithstand- 
ing, no  person  shall  operate  or  drive 
a  motor  vehicle  or  otiier  vehicle  on 
any  public  highway  at  a  greater 
rate  of  speed  than  15  miles  an  hour 
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in  traversing  any  steam,  electric  or 
other  railway  crossing  at  grade: 
•    •    • 

The  provisions  of  the  ordinance 
(No.  1346)  of  the  city  of  Pasadena 
involved  in  a  consideration  of  the 
questions  herein  are  as  follows : 

"Sec.  32.  The  officers  and  firemen 
of  the  fire  department  and  their  ap- 
paratus of  all  kinds,  when  going  to 
qr  on  duty  at,  or  returning  from  a 
fire,  and  all  ambulances,  whether  of 
public  or  private  character,  and  all 
other  vehicles,  when  employed  in 
carrying  sick  or  injured  persons  to 
hospitals  or  other  places  for  relief 
or  treatment,  and  the  officers  and 
policemen  and  vehicles  of  the  police 
department,  shall  have  the  right  of 
way  over  all  other  persons  and  ve- 
hicles on  any  street,  and  through 
any  procession,  except  over  vehicles 
carrying  the  United  States  mail. 

"Sec.  33.  It  shall  be  unlawful  for 
the  driver  of  any  vehicle  or  the  mo- 
torman  of  any  street  car  m  or  upon 
any  street  in  the  city  of  Pasadena, 
or  for  any  person  st^ding  or  walk- 
ing in  any  such  street,  to  fail,  re- 
fuse, or  neglect  to  allow  the  right  of 
way  to  any  officer  or  fireman,  or 
apparatus  of  the  fire  department, 
when  the  same  is  going  to  or  on  du- 
ty at,  or  returning  from  a  fire,  or 
to  any  ambulance,  whether  of  pub- 
lic or  private  character,  or  to  any 
other  vehicle,  when  such  vehicle  is 
employed  in  carrying  a  sick  or  in- 
jured person  to  a  hospital  or  other 
place  for  relief  or  treatment. 

"Sec.  34.  Upon  the  approach  of 
any  apparatus  of  the  fire  depart- 
ment or  any  police  patrol  wagon,  or 
any  ambulance,  the  driver  of  any 
vehicle  or  street  car,  in  or  upon  any 
street  shall .  immediately  stop  such 
vehicle  as  near  as  possible  to  the 
right-hand  curb  of  such  street,  and 
it  shall  be  unlawful  for  any  such 
driver  to  cause  or  permit  such  ve- 
hicle to  be  moved  until  such  appara- 
tus, police  patrol  wagon,  or  ambu- 
lance shall  have  passed  such  vehi- 
cle." 

The  first  question  for  considera- 
tion is  whether  the  general  restric- 
tions as  to  speed  and  turning  of 


comers  applicable  to  vehicular  traf- 
fic contained  in  the  Motor  Vehicle 
Act  apply  to  fire  apparatus  respond- 
ing to  a  fire  alarm.  Such  apparatus 
is  operated  by  the  municipality  in 
the  exercise  of  its  governmental 
functions. 

It  must  be  conceded  that  the  lan- 
guage of  the  Motor  Vehicle  Act  in 
fixing  speed  limits,  and  regulating 
the  use  of  public  streets,  is  broad 
enough  to  apply  to  a  motor  fire 
truck  responding  to  a  fire  alarm. 
But  a  familiar  and  fundamental  rule 
of  construction  requires  that  tiiis 
general  language  shall  not  be  con- 
strued to  apply  to  the  government 
or  its  agencies  un- 
less expressly  in-  ««*S-'Kntrof 
eluded  by  name.  Motor  vekiei« 
The  general  rule  is  ajp.™**" 
stated  by  Black- 
,  stone  as  follows :  "I  shall  only  fur- 
ther remark  that  the  King  is  not 
bound  by  any  act  of  Parliament  un- 
less he  be  named  therein  by  special 
and  particular  words.  The  most 
general  words  that  can  be  devised 
(any  person  or  persons,  bodies  poli- 
tic or  corporate,  etc.)  affect  not  him 
in  the  least,  if  they  may  tend  to  re- 
strain or  diminish  any  of  his  rights 
or  interests."  1  Bl.  Com.  p.  261. 

Chancellor  Kent  states  the  rule  as 
follows:  "It  is  likewise  a  general 
rule,  in  the  interpretation  of  stat- 
utes limiting  rights  and  interests, 
not  to  construe  them  to  embrace  the 
sovereign  power  or  government,  un- 
less the  same  be  expressly  named 
therein,  or  intended  by  necessary 
implication."    1  Kent,  Com.  p.  460. 

Associate  Justice  Story  of  the  Su- 
preme Court  of  the  United  States, 
sitting  in  the  first  circuit  in  the  case 
of  United  States  v.  Hoar,  2  Mason, 
311,  Fed.  Cas.  No.  15,373,  stated  tiie 
rule  as  follows : 

"Now,  I  think,  it  may  be  laid 
down  as  a  safe  proposition,  that  no 
statute  of  limitations  has  been  held 
to  apply  to  actions  brought  by  the 
Crown,  unless  there  has  been  an  ex- 
press provision  including  it.  For  it 
is  said  that,  where  a  statute  is  gen- 
eral, and  thereby  any  prerogative, 
right,  title,  or  interest  is  devested  or 
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taken  from  the  King,  in  such  case 
the  King  shall  not  be  bound,  unless 
the  statute  is  made  by.  express 
words  to  extend  to  him.  .  .  . 
And  though  this  is  sometimes  called 
a  prerogative  right,  it  is  in  fact 
nothing  more  than  a  reservation,  or 
exception,  introduced  for  the  public 
benefit,  and  equally  applicable  to  all 
governments.    .    .    . 

"But,  independently  of  any  doc- 
trine founded  on  the  notion  of  pre- 
rogative, the  same  construction  of 
statutes  of  this  sort  ought  to  pre- 
vail, founded  upon  the  legislative  in- 
tention. Where  the  government  is 
not  expressly  or  by  necessary  impli- 
cation included,  it  ought  to  be  clear 
from  the  nature  of  the  mischiefs  to 
be  redressed,  or  the  language  used, 
that  the  government  itself  was  in 
contemplation  of  the  legislature, 
before  a  court  of  law  would  be  au- 
thorized to  put  such  an  interpreta- 
tion upon  any  statute.  In  general, 
acta  of  the  legislature  are  meant  to 
regulate  and  direct  the  acte  and 
rights  of  citizens ;  and  in  most  cases 
the  reasoning  applicable  to  them  ap- 
plies with  very  different,  and  often 
contrary  force,  to  the  government 
itself.  It  appears  to  me,  therefore, 
to  be  a  safe  rule  founded  in  the 
principles  of  the  common  law  that 
the  general  words  of  a  statute  ought 
not  to  include  the  government,  or 
affect  ite  rights,  unless  that  con- 
struction be  clear  and  indisputable 
upon  the  text  of  the  act." 

This  rule  has  been  frequently  ap- 
plied in  this  state.  Most  recently  in 
the  case  of  Irilarry  v.  San  Diego,  — 
Cal.  — ,  199  Pac.  1041,  wherein  it  is 
held  that  a  debt  due  from  a  munic- 
ipality cannot  be  gamisheed  in  a 
suit  by  a  private  party,  even  though 
the  debt  was  incurred  by  the  city 
acting  in  ite  proprietary  capacity, 
and  in  Engebretson  v.  San  Diego, 
—  Cal.  — ,  197  Pac.  651,  following 
Savings  &  Loan  Soc.  v.  San  Francis- 
co, 131  Cal.  356,  63  Pac.  665,  holding 
that  general  provisions  in  regard  to 
interest  do  not  apply  to  municipal- 
ities, and  in  Slayden  v.  O'Dea,  182 
Cal.  500,  505,  189  Pac.  1066.  In 
Berton  v.  All  Persons,  176  Cal.  610, 
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616,  617,  170  Pac.  151,  it  was  held 
that  the  general  language  of  the  Mc- 
Enemey  Act  does  not  apply  to  a 
city,  although  a  judgment  in  such 
a  case  is  expressly  made  "binding 
on  the  whole  world."  The  language 
of  that  case  is  so  appropriate  to  the 
discussion  that  we  quote  the  follow- 
ing therefrom: 

"It  is  apparent,  therefore,  that 
the  binding  and  conclusive  force  of 
the  earlier  judgment  as  against  the 
city  and  county  of  San  Francisco 
must  come,  if  it  existe  at  all,  from 
the  fact  that  a  judgment  under  the 
McEnerney  Act,  valid  on  ite  face,  is 
a  judgment  in  rem  and  so  'binding 
on  the  whole  world,*  unless  and  un- 
til set  aside  under  familiar  equitable 
principles. 

"That  the  judgment  here  offered 
is  valid  upon  its  face  cannot  be  dis- 
puted. As  little  may  it  be  ques- 
tioned but  that  such  a  judgment  is 
conclusive  upon  all  private  rights, 
and  so  is  conclusive  againirt  all  the 
righte  of  private  persons,  individ- 
uals, associations,  and  corporations, 
whether  in  the  judgment  named  or 
unnamed.  Thus  beyond  question 
this  previous  judgment  was  binding 
upon  all  the  private  litigants  in  the 
present  action. 

"It  is  to  be  considered,  however, 
what  may  be  ite  binding  force  and 
effect  upon  the  stete  iteelf  and  up- 
on the  state's  public  agencies  and 
mandatories  such  as  for  some  pur- 
poses municipal  corporations  al- 
wt^s  are.  In  brief,  our  inquiry  is: 
What  was  the  effect  of  this  previous 
judgment  upon  the  city  and  county 
of  San  Francisco  present  and  ob- 
jecting to  ite  introduction  as  an 
estoppel  against  its  own  claim? 
Law  is  a  rule  of  conduct  dictated  by 
the  superior,  the  stete,  for  the  con- 
duct and  control  of  ite  people.  It  is 
only  by  ite  own  grace  diat  the  stete 
ever  becomes  subject  to  the  opera- 
tion of  ite  own  laws,  and  while  in 
later  govemmentel  development  the 
stete  frequently  makes  declaration 
that  it  will  submit  ite  own  righte  to 
determination  in  ite  own  or  other 
courte,  yet,  as  such  declarations  are 
always  in  the  nature  of  impair- 
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ments  of  the  sovereign  power,  this 
submission  of  the  state  is  never  in- 
ferred in  favor  of  the  private  liti- 
gant, but  must  be  found  either  ac- 
tually expressed  in  an  act  or  by  fair 
intendment  and  interpretation  to 
belong  in  the  act.  It  is  unnecessary 
to  cite  illustrations  of  this.  They 
are  too  familiar.  Suffice  it  to  refer 
to  the  fact  that  title  by  adverse  pos- 
session as  against  the  state  can  only 
be  secured  under  such,  permissive 
law.  The  Mechanic's  Lien  Law,  of 
universality  in  its  operation,  does 
not  apply  to  the  land  and  buildings 
of  the  state. 

"A  reading  of  the  McEnemey  Act 
discloses  not  only  a  failure  by  the 
ataie  to  declare  itself  bound  by  de- 
crees so  obtained,  but  makes  mani- 
fest that  the  statute  was  dealing 
only  with  the  private  rights  of  pri- 
vate persons.  Giving  to  'persons'  its 
broad  and  indubiteble  meaning,  the 
statute  was  dealing  with  the  private 
rights  of  individuals,  associations, 
copartnerships,  and  corporations 
other  than  public  agencies  acting  in 
their  public  capaci^.  A  sovereign 
state  is  not  a  person." 

Indeed,  the  rule  has  been  so  fre- 
quently applied  in  this  state  that  we 
refrain  from  further  conament  on 
the  cases,  reference  to  which  we 
now  make :  Whittaker  v.  Tuolumne 
County,  96  Cal.  100,  30  Pac.  1016; 
Reclamation  Dist.  v.  Sacramento 
County,  134  Cal.  477,  480,  66  Pac. 
668;  Ruperich  v.  Baehr,  142  Cal. 
190,  192,  75  Pac.  782 ;  People  ex  rel. 
Post  V.  San  Joaquin  Valley  Agri. 
Asso.  151  Cal.  797,  806,  91  Pac. 
740,  and  cases  cited  therein ;  People 
ex  rel.  Webb  v.  California  Fish  Co. 
166  Cal.  576,  592,  138  Pac.  79; 
Westinghouse  Electric  &  Mfg.  Co.  v. 
Chambers,  169  Cal.  131,  139,  145 
Pac.  1025.  This  rule  applicable  to 
the  interpretation  of  statutes  is 
broad  enough  to  cover  municipal 
employees.  As  was  aptly  said  in 
Ruperich  v.  Baehr,  142  Cal.  193,  75 
Pac.  782,  concerning  the  garnish- 
ment of  salaries  of  employees: 
"The  state  and  its  subordinate  bod- 
ies perform  their  govemmentel 
functions  through  their  officers  and 


employees  elected  or  appointed  for 
that  purpose.  Therefore  any  proc- 
ess of  law  which  would  tend  to  em- 
barrass such  officers  or  employees 
while  in  office,  and  hinder  or  dis- 
tract them  in  the  discharge  of  offi- 
cial duty,  would  injuriously  affect 
the  capacity  of  the  state  to  perform 
ite  functions  as  much  as,  if  not  more 
than,  the  annoyance  of  having  its 
funds  subjected  to  garnishee  proc- 
ess." 

It  follows  that  the  general  rules 
of  the  road  relating  to  speed  and  to 
the  turning  of  comers  contained  in 
the  Motor  Vehicle  Act  do  not  apply 
to  fire  or  police  apparatus.  We  have 
only  to  consider  the  utter  absurdity 
of  requiring  peace  officers  to  ol>- 
serve  the  arbitrary  speed  limits 
fixed  by  the  Motor  Vehicle  Act  when 
pursuing  criminals,  who  may  be 
fleeing  in  high-power  cars  at  twice 
the  legal  limit,  to  make  manifest 
that  the  legislature  did  not  have  in 
view  such  a  limitation  on  peace  offi- 
cers. And  it  is  equally  clear  that 
they  did  not  contemplate  retarding 
the  speed  of  fire  apparatus  in  going 
to  a  fire. 

The  court  of  appeal^  of  New 
York,  in  Farley  v.  New  York,  152 
N.  Y.  222,  57  Am.  St  Rep.  511,  46 
N.  E.  506,  held  that  the  general  lan- 
guage of  §  1932  of  the  Consolidation 
Act  (Laws  1882,  chap.  410,  p.  470), 
prohibiting  "any  person"  from  driv- 
ing any  horse  through  any  street 
"within  the  city  of  New  York  with 
greater  speed  tiian  at  the  rate  of  5 
miles  per  hour"  did  not  apply  to  fire 
apparatus  going  to  a  fire.  The  court 
merely  observed  that  "it  is  mani- 
fest that  §  1932  of  the  Consolidation 
Act  can  have  no  application  to  the 
speed  at  which  engines  or  hose 
carts  connected  with  the  fire  depart- 
ment shall  be  driven  when  going  to 
a  fire.  .  .  .  Section  1932  was  in- 
tended to  regulate  the  speed  of 
horses  traveling  on  the  streete  and 
using  them  for  the  ordinary  pur- 
poses of  travel,  and  from  the  nature 
of  the  exigency  cannot  apply  to  the 
speed  of  vehicles  of  the  fire  depart- 
ment on  their  way  to  fires." 

See    also   Oklahoma    R.    Co.    v. 
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Thomas,  63  Okla.  219,  L.R.A. 
1917E,  405,  164  Pac.  120. 

In  some  cases  it  has  been  held 
that  either  an  implied  exception 
must  be  read  into  local  ordinances 
resrulatine:  speed  in  favor  of  the  iire 
department,  or  that  the  ordinance 
must  be  declared  to  that  extent  un- 
reasonable and  void.  State  v.  Shep- 
pard,  64  Minn.  287,  36  L.R.A.  305, 
67  N.  W.  62;  Kansas  City  v.  Mc- 
Donald, 60  Kan.  481,  45  L.R.A.  429, 
57  Pac.  123,  6  Am.  Neg.  Rep.  67. 
For  the  reasons  above  stated  it  is 
clear  that  the  exception  is  implied, 
and  that  it  is  unnecessary  to  rely 
upon  the  doctrine  that  unreasonable 
ordinances  are  void,  and  that  these 
cases,  in  so  far  as  they  so  hold,  sup- 
port our  conclusion  as  to  the  prop- 
er construction  of  our  Motor  Vehi- 
cle Act. 

There  is  nothing^  in  the  cases  cited 
by  appellant  opposed  to  our  view  as 
to  the  proper  construction  of  our 
statute.  These  cases  are  People  v. 
Littie,  86  Mich.  125,  48  N.  W.  693, 
a  case  involving  the  right  of  way  of 
a  private  ambujance ;  Knox  v.  North 
Jersey  Street  R.  Co.  70  N.  J.  L.  347, 
57  Atl.  423,  1  Ann.  Cas.  164,  in- 
volving the  application  of  the  com- 
mon law  to  a  collision  with  fire 
apparatus;  Woods  v.  Public  Service 
Co.  84  N.  J.  L.  171,  85  Atl.  1016,  in- 
volving the  effect  of  a  statute  giving 
a  right  of  y^ay  to  fire  apparatus; 
Morse  v.  Sweenie,  15  111.  App.  486, 
involving  the  construction  of  an 
ordinance  expressly  applying  to  fire 
apparatus;  Greenwood  v.  Philadel- 
phia, W.  &  B.  R.  Co.  124  Pa.  572,  3 
L.R.A.  44,  10  Am.  St.  Rep.  614,  17 
Atl.  188,  involving  a  collision  be- 
tween a  railway  train  at  a  railroad 
crossing  and  a  fire  engine;  Garrity 
V.  Detroit  Citizens'  Street  R.  Co. 
112  Mich.  369,  37  L.R.A.  529,  70  N. 
W.  1018,  2  Am.  Neg.  Rep.  574,  in- 
volving a  consideration  of  the  duty 
of  a  driver  of  a  fire  truck  having 
the  right  of  way  by  ordinance  in 
approaching  and  crossing  a  street 
car  track;  and  Birmingham  R.  & 
Electric  Co.  V.  Baker,  126  Ala.  135, 
28  So.  87,  to  the  same  effect;  also 
Indianapolis  Traction  &  Terminal 
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Co.  V.  Hensley,  —  Ind.  — ,  105  N.  E. 
474,  6  N.  C.  C.  A.  750,  and  Coles  v. 
New  Orleans  R.  &  Light  Co.  133  La. 
915,  63  So.  401,  relating  to  right  of 
way  at  crossings  of  street  cars  and 
street  intersections. 

Having  concluded  that  the  speed 
limit  and  rules  as  to  turning  at  cor- 
ners do  not  apply  to  fire  apparatus 
responding  to  an  alarm,  the  next 
question  is  as  to  the  effect  of  the 
statute  and  ordinance  granting  a 
right  of  way.  It  is  evident  that 
these  provisions,  under  our  view, 
are  inserted  to  direct  and  control 
the  operators  of  other  vehicles  upon 
the  highway.  At  common  law  it  is 
said  no  right  of  way  was  granted  to 
fire  apparatus  (Knox  v.  North  Jer- 
sey Street  R.  Co.  supra) ;  hence 
the  necessity  of  statutory  rules  re- 
quiring the  yielding  of  such  right  of 
way,  and  such  provisions  are  to  be 
construed  in  the  light  of  this  situa^ 
tion. 

Before  further  considering  this 
subject,  it  should  be  stated  that  the 
trial  court  instructed  the  jury  that 
the  driver  of  the  fire  truck  was  re- 
quired to  exei:cise  reasonable  care. 
The  instructions  on  this  subject  are 
quite  as  favorable  as  the  defendant 
was  entitled  to.  Instructions  23,  24, 
25,  and  29  were  given  at  the  request 
of  the  defendant,  as  follows: 

"(23)  Due  regard  to  the  safety 
of  the  public,  required  of  those  op- 
erating a  fire  truck  on  the  public 
streets,  means  the  exercise  of  rea- 
sonable care  by  them  for  the  public 
safety.  If  the  truck  be  driven  at  a 
higher  speed  than  is  lawful,  or  in  a 
manner  that  is  unusual  to  vehicles, 
such  as  cutting  the  comer,  or  on  the 
left-hand  side  of  the  street,  such  un- 
usual conduct  must  be  accompanied 
by  a  commensurate  degree  of  care 
on  the  part  of  those  engaged  in  pro- 
pelling the  truck  ^o  that  at  all  times 
due  regard  may  be  had  to  the  public 
safety.  If  unusual  or  extraordinary 
care  is  thus  reasonably  necessary,  it 
must  be  given;  and  the  omission 
thereof  will  constitute  negligence. 

"  (24)  The  law  requires  that  any 
person  operating  or  driving  a  motor 
vehicle    (and  this  includes  a  fire 
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truck)  on  the  public  highways  shall 
operate  or  drive  same  in  a  careful 
and  prudent  manner,  and  at  a  rate 
of  speed  not  greater  than  is  reason- 
able and  proper,  having  regard  to 
the  traffic  and  use  of  the  highway, 
and  that  no  person  shall  operate  or 
drive  such  motor  vehicle  on  a  pub- 
lic highway  at  such  rate  of  speed  as 
to  endanger  the  life  or  limb  of  any 
person,  or  the  safety  of  any  prop- 
erty, A  violation  of  this  law  would 
constitute  negligence. 

"(25)  No  right  of  way  exists  in 
case  of  fire  patrols,  fire  engines,  or 
fire  apparatus  while  being  operated 
as  such,  which  is  superior  to  due  re- 
gard for  the  safety  of  the  public; 
their  right  of  way  in  operation  on 
public  streets  must  be  exercised 
with  due  regard  to  the  public  safe- 
ty. This  means  as  much  the  safety 
of  that  portion  of  the  public  in 
street  cars  or  electric  cars  as  that 
portion  of  the  public  otherwise  law- 
fully on  or  using  the  streets." 

"(29)  Defendant's  motorman,  in 
operating  its  car,  was  required  to 
use  only  the  care  and  caution  which 
an  ordinarily  prudent  and  careful 
man  would  have  exercised  under 
similar  circumstances,  and  if  you 
find  from  the  evidence  that  said 
motorman  used  such  care  and  cau- 
tion, then  you  cannot  find  defendant 
railway  company  negligent  in  re- 
spect to  anjrthing  done  by  the  said 
motorman." 

These  instructions  certainly  made 
the  plaintiff's  right  of  way  depend- 
ent upon  a  "due  regard  to  the  safety 
of  the  public." 

It  is  evident  that  the  right  of  way 
of  fire  apparatus  over  other  vehicles 
is  dependent  upon  "due  regard  to 
the  safety  of  the  public"  only  in  so 
far  as  such  "due  regard"  affects  the 
person  required  to  yield  the  right  of 
way.  Notice  to  thp  person  required 
->.tiee  of  to  yield  the  right  of 

spprraeii  of  «re  Way  Is  essential, 
.pp.r.t«.  ^jj^    ^    reasonable 

opportuniiy  to  stop  or  otherwise 
yield  the  right  of  way  necessary  in 
order  to  charge  a  person  with  the 
obligation  fixed  by  law  to  give  pre- 
cedence to  the  fire  apparatus.    This 


seems  to  have  been  the  view  of  the 
trial  court,  for  it  instructed  the  ju- 
ry as  follows : 

"(5)  If  you  believe  from  the  evi- 
dence that  the  motorman  of  defend- 
ant's car  failed,  refused,  and  neg- 
lected to  allow  the  right  of  way  to 
apparatus  of  the  fire  department  of 
the  city  of  Pasadena,  when  said  fire 
apparatus  was  going  to  a  fire,  and 
that  siich  motorman  knew,  or  in  the 
exercise  of  ordinary  prudence 
shotdd  have  knoion,  of  the  approach 
of  such  fire  apparatus,  in  time  to 
have  flowed  said  right  of  way,  and 
that  by  reason  of  such  failure,  re- 
fusal, and  neglect  to  allow  said  right 
of  way,  and  as  a  proximate  resjilt 
thereof,  one  of  the  plaintiffs  was 
struck,  injured,  or  killed  or  suffered 
property  damage  without  negli- 
gence on  his  or  its  part  contributing 
to  such  injury,  death,  or  damage, 
then  you  will  find  for  that  plaintiff." 
(Italics  ours.) 

The  appellant  complains  that  its 
instruction  No.  35,  defining  the  or- 
dinary care  required  of  tiie  occu- 
pants of  the  fire  truck,  was  modified 
by  the  court  by  adding  the  portion 
in  italics  as  follows :  "Under  all  the 
circumstances  of  the  case,  includ- 
ing the  circumstances  above  men- 
tioned and  including  also  the  cir- 
cumstance that  they  were  entitled 
by  law  to  the  right  of  way." 

Appellant's  point  is  that  the  right 
of  way  is  contingent  upon  the  exer- 
cise of  due  care  on  the  part  of  the 
driver  of  the  fire  truck.  This  in- 
struction, as  modified,  taken  in  con- 
nection with  instruction  25,  above 
quoted,  is  as  favorable  as  defendant 
was  entitled  to. 

It  should  be  stated  that  no  ques- 
tion is  raised  in  the  briefs  as  to  the 
relative  authority  of  the  state  and 
city  over  the  control  of  fire  appara- 
tus in  the  public  streets  of  a  char- 
tered city  (Ex  parte  Daniels,  183 
Cal.  636,  —  A.L.R.  — ,  192  Pac 
442),  and  hence  we  have  not  dis- 
cussed t^at  question. 

Appellant,  in  its  reply  brief,  calls 
attention  to  the  amendment  of  the 
Motor  Vehicle  Act  by  the  legislature 
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of  1919  (Stat.  1919,  p.  218),  where- 
by the  legislature  declares  that  the 
right  of  way  therein  accorded  shall 
not  be  "construed  as  permitting  the 
vidation  by  the  operators  of  any 
such  vehicles  of  any  of  the  provi- 
sions of  §  22  of  this  act,"  etc.,  and 
suggests  that  this  points  to  the 
proper  construction  of  the  law  in 
force  in  1917.  We  cannot  agi^e 
"with  this  contention. 


Under  this  view  of  the  law  and 
the  facts,  it  is  unnecessary  to  dis- 
cuss appellant's  points,  based  upon 
the  claim  that  the  defense  of  con- 
tributory negligence  is  available 
against  the  cily,  even  if  not  so 
available  against  the  injured  per- 
sons. 

Judgment  affirmed. 

We  concur:  Sloane,  J.;  Lennon, 
J. ;  Lawlor,  J. ;  Shaw,  J. ;  Shartleflf ,  J. 


ANNOTATION. 
AppKcalnliljr  of  motor  vdiicle  regulations  to  pubKc  officiab  or  ei]q>Ioyee«. 


Generally,  as  to  immunity  of  public 
officer  from  criminal  arrest,  see  anno- 
tation in  1  A.L.R.  1156. 

As  to  criminal  or  penal  responsibil- 
ity of  public  officer  or  employee  for 
violating  speed  regulation,  see  anno- 
tation in  9  A.L.R.  867. 

For  applicability  of  state  or  munici- 
pal regulations  to  those  engaged  in 
handling  United  States  mails,  see  an- 
notation to  State  V.  Wiles,  18  A.L.R. 
1163. 

Generally  as  to  right  of  way  at 
street  intersections,  including  the 
right  of  vehicles  of  pubHc  officials,  see 
annotation  to  Neuman  v.  Apter,  —i 
A.L.R.  — . 

By  some  ordinances  and  statutes  the 
fire  and  police  apparatus  is  expressly 
given  the  right  of  way  over  other  ve- 
hicles. 

California. — See  the  reported  case 
(BALTHASAR  V.  PACIFIC  ELECTRrc  R.  CO. 
ante,  452). 

Indiana.  —  Public  Utilities  Co.  v. 
Handorf  (1916)  186  Ind.  254,  112  N. 
E.  775. 

Iowa.— McBride  v.  Des  Moines  City 
R.  Co.  (1907)  134  Iowa,  398, 109  N.  W. 
.618. 

Louisiana. — Coles  v.  New  Orleans  R. 
&  Light  Co.  (1918)  183  La.  915,  68  So. 
401. 

Missouri.  —  Green  v.  United  R.  Co. 
(1912)  165  Mo.  App.  14, 145  S.  W.  861 ; 
Taylor  v.  Metropolitan  Street  R.  Co. 
(1912)  166  Mo.  App.  181,  148  S.  W. 
470. 

New  Jersey. — Woods  v.  Public  Serv- 
ice Co.  (1913)  84  N.  J.  L.  171,  85  Atl. 
1016. 


New  York. — ^Duffghe  v.  Metropolitan 
Street  R.  Co.  (1906)  109  App.  Div. 
608,  96  N.  Y.  Supp.  324,  affirmed  in 

(1907)  187  N.  Y.  522,  79  N.  E.  1104; 
New  York  v.  Metropolitan  Street  R. 
Co.  (1904)  90  App.  Div.  66,  86  N.  Y. 
Supp.  693,  affirmed  in  (1905)  182  N. 
Y.  536,  75  N.  E.  1128;  Geary  v,  Metre- 
politan  Street  R.  Co.  (1903)  84  App. 
Div.  514,  82  N.  Y.  Supp.  1016,  affirmed 
in  (1903)  177  N.  Y,  535,  69  N.  E.  1123. 

North  Carolina.— Spittle  v.  Char- 
lotte Electric  R.  Co.  (1918)  175  N.  C. 
497,  95  S.  E.  910. 

Oklahoma. — Oklahoma  R.  Co.  v. 
Thomas  (1917)  68  Okla.  219,  L.R.A, 
1917E,  405,  164  Pac.  120. 

Washington.  —  Clark  v.  Wilson 
(1919)  108  Wash.  127,  183  Pac.  108. 

Wisconsin.  —  Sutter  v.  Milwaukee 
Bd.  of  Fire  Underwriters  (1917)  164 
Wis.  582,  160  N.  W.  67,  1084. 

In  Farrell  v.  Fire  Ins.  Salvage  Corps 
(1919)  189  App.  Div.  795,  179  N.  Y. 
Supp.  477,  where  the  court  had  before 
it  an  ordinance  granting  a  right  of 
way  to  the  Salvage  Corps  when  pro- 
ceeding to  a  fire,  and  also  a  statute 
providing  for  a  right  of  way  on  streets 
in  favor  of  the  fire  department,  it  was 
held  that  while  the  city  fire  apparatus 
and  the  apparatus  of  the  Salvage 
Corps  had  a  right  of  way  over  other 
vehicles,  yet  as  between  themselves  no 
right  of  way  existed  in  favor  of  either. 

In    Coleman    v.    Fire    Ins.    Patrol 

(1908)  122  La.  626,  21  L.R.A.(N.S.) 
810,  48  So.  180,  16  Ann.  Cas.  1217, 
where  a  statute  gave  the  fire  depart- 
ment the  right  of  way  when  going  to 
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a  fire,  this  right  was  held  unaffected 
by  the  right  given  the  fire  insurance 
patrol  by  a  statute  giving  the  appara- 
tus of  such  patrol  the  same  right  of 
way  as  the  fire  department  while  go- 
ing to  a  fire. 

Some  ordinances,  regulating  the 
speed  of  motor  vehicles  specifically  ex- 
cept police  and  fire  department  ve- 
hicles from  their  operation  (Ex  parte 
Snowden  (1910)  12  Cal.  App.  521,  107 
Pac.  724;  Hubert  v.  Granzow  (1915) 
131  Minn.  361,  155  N.  W.  204,  Ann, 
Cas.  1917D,  563;  Miner  v.  Rembt 
(1917)  178  App.  Div.  173;  164  N.  Y. 
Supp.  945;  Clark  v.  Wilson  (1919)  108 
Wash.  127,  183  Pac.  103) ;  or  express- 
ly provide  that  such  apparatus  is  not 
limited  as  to  speed  while  in  discharge 
of  duty  (Indianapolis  Traction  & 
Terminal  Co,  v.  Hensley  (1914)  — 
Ind.  — ,  105  N.  E.  474,  6  N.  C.  C.  A. 
750,  subsequent  opinion  (1917)  186 
Ind.  479,  115  N.  E.  934,  117  N.  E. 
854,  16  N,  C.  C.  A.  556). 

And  it  has  been  held  that  such  ex- 
ceptions apply  where  the  apparatus  is 
responding  to  a  fire  outside  the  city 
limits.  Hubert  v.  Granzow  (1915)  131 
Minn.  361,  155  N.  W.  204,  Ann.  Cas. 
1917D,  563, 

Considerable  difiiculty  arises,  how- 
ever, as  to  the  applicability  of  regu- 
lations of  the  character  under  con- 
sideration to  public  officials,  and  the 
apparatus  under  their  control,  where 
no  exception  is  contained  in  the  act. 
While  the  cases  on  this  question  are 
not  numerous,  a  conflict  of  authority 
exists.  In  some  cases  the  rule  is  sus- 
tained that  statutes  or  ordinances 
regulating  the  speed  of  motor  vehicles 
on  the  street  are  inapplicable  to  the  po- 
lice or  fire  apparatus  while  on  active 
duty,  notwithstanding  the  fact  that 
the  acts  establishing  the  speed  limit 
employ  the  words  "all  vehicles,"  "any 
vehicle,"  or  "any  person."  Balthasab 
V.  Pacific  Electric  R.  Co.  (reported 
herewith)  ante,  452;  Devine  v.  Chi- 
cago (1912)  172  111.  App.  246;  Edberg 
V.  Johnson  (1921)  —  Minn.  -.-,  184  N. 
W.  12;  Farrell  v.  Fire  Ins.  Salvage 
Corps  (1919)  189  App.  Div.  795,  179 
N.  Y.  Supp.  477.  And  see  other  cases 
to  the  same  effect  cited  in  the  annota- 
tion in  9  A.L.R.  367. 


Thus  it  will  be  observed  that  in  the 
reported  case  (Balthasab  v.  Pacific 
Electric  R.  Co.  ante,  452),  the  pro- 
visions of  the  statute  requiring  "all 
vehicles  approaching  an  intersection," 
in  turning  to  the  left,  to  go  beyond 
the  center  of  the  intersection,  and  the 
provision  that  "no  person"  should 
drive  a  motor  vehicle  on  the  highway 
in  excess  of  a  certain  speed,  were  held 
not  applicable  to  fire  or  police  ap- 
paratus, although  the  language  used 
was  broad  enough  to  include  them,  the 
court  applying  the  fundamental  rale 
that  general  language  should  not  be 
construed  to  include  the  government 
or  its  agencies  unless  expressly  in- 
cluded by  name. 

And  in  Edberg  v.  Johnson  (1921) 
—  Minn,  — ,  184  N,  W,  12,  it  was  held 
that  the  provisions  of  the  Motor  Ve- 
hicle Act  were  inapplicable  to  a  police- 
man operating  a  motorcycle  in  pur- 
suit of  a  violator  of  the  speed  law. 
The  court  said:  "At  the  time  of  the 
accident,  defendant  was  a  Duluth 
trafiic  policeman,  and,  mounted  on  the 
motorcycle,  was  pursuing  the  driver 
of  an  automobile  who  was  exceeding 
the  speed  limit.  In  trying  to  overtake 
the  offender  to  put  him  under  arrest, 
the  officer  drove  faster  than  the  stat- 
ute permits.  Plaintiff  was  crossing 
the  street  and  was  within  a  few  feet 
of  the  curb  when  the  automobile 
passed  behind  him.  Defendant  at- 
tempted to  come  alongside  the  auto- 
mobile by  running  to  the  right  of  it. 
Plaintiff  was  unaware  of  the  approach 
of  the'  motorcycle  before  he  was 
struck.  No  signals  were  given  and  it 
carried  no  light.  It  was  dusk,  the 
hour  being  about  8 :30  P.  M.  The  trial 
court  instructed  the  jury  in  substance 
that  the  Motor  Vehicle  Act  (Gen.  Stat. 
1913,  §§  2619-2648)  was  applicable  to 
such  a  case,  and,  if  defendant  disre-. 
garded  the  speed  regulations  of  the 
act,  he  was  presumptively  guilty  of 
negligence.  In  reversing  the  judgment, 
the  judges  of  the  district  court  of  St. 
Louis  county,  before  whom  the  appeal 
was  heard,  expressed  their  opinion  as 
follows:  'A  policeman  operating  a 
motorcycle  in  the  performance  of  his 
duties  as  a  policeman  is  not  charge- 
able with  violation  of  the  Motor  Ve- 
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hide  Act.  Gen.  Stat.  1913,  §§  2619- 
2648.  In  such  a  case  a  motorcycle 
should  be  held  to  be  a  police  patrol 
wagon.  ...  A  "speeder"  cannot  be 
arrested  ordinarily  without-  "speed- 
ing" by  the  ofScer  making  the  arrest.' 
Our  views  coincide  with  theirs.  It 
would  be  an  affront  to  the  intelligence 
of  the  legislature  to  hold  that,  in  en- 
acting a  statute  designed  to  suppress 
'speeding,'  it  intended  to  restrict  peace 
officers  to  the  prescribed  speed  limits 
when  in  pursuit  of  violators  of  the 
statute.  In  Hubert  t.  Granzow 
(1915)  131  Minn.  361,  155  N.  W.  204, 
Ann.  Cas.  1917D,  563,  this  court  held 
that,  as  a  general  rule,  regulations 
governing  the  rate  of  speed  on  public 
streets  do  not  apply  to  fire  apparatus 
on  the  way  to  a  fire.  The  reasons  for 
the  rule  were  suggested  in  State  v. 
Sheppard  (1896)  64  Minn.  287,  36 
L.R.A.  305,  67  N.  W.  62,  and  Warren 
T.  Mendenhall  (1899)  77  Minn.  145, 
79  N.  W.  661.  The  same  reasons  ap- 
ply with  equal  force  to  vehicles  used 
by  police  officers.  An  officer  so  en- 
gaged is  performing  a  public  duty.  He 
cannot  successfully  perform  it  unless 
he  is  accorded  privileges  not  possessed 
by  private  citizens.  He  would  be  seri- 
ously hampered  if  statutory  provisions 
limiting  the  speed  of  motor  vehicles 
applied  to  him  while  in  pursuit  of  a 
fleeing  criminal.  For  reasons  of  pub* 
lie  policy,  at  least  one  court  has  felt 
free  to  hold  that  such  provisions  have 
no  application,  even  though  the  stat- 
ute contained  no  exceptions  in  favor 
of  peace  officers.  State  v.  Gorham 
(1920)  110  Wash.  330,  9  A.L.R.  365, 
188  Pac.  457.  In  another  jurisdiction, 
a  contrary  view  was  expressed.  Keevil 
V.  Ponsford  (1915)  —  Tex.  Civ.  App. 
— ,  173  S.  W.  618.  And  in  still  an- 
other it  was  held  that  in  case  of  mili- 
tary necessity  a  statute  limiting  the 
speed  of  motor  vehicles  should  be  held 
inapplicable.  State  v.  Burton  (1918) 
41  R.  L  803,  L.R.A.1918F,  559,  103 
Atl.  962.  Plaintiff  contends  that  the 
language  of  our  statute  forbids  the 
adoption  of  the  rule  stated  in  State  v. 
Gorham  (Wash.)  supra.  The  statute 
reads  thus :  'The  term  "motor  vehicle" 
as  used  in  this-  act,  except  where  other- 
wise expressly  provided,  shall  include 


all  vehicles  propelled  by  any  other 
than  muscular  power,  except  traction 
engines,  road  rollers,  fire  wagons  and 
engines,  police  patrol  wagons,  am- 
bulances, and  such  other  vehicles  as 
run  only  upon  rails  or  tracks.'  Gen. 
Stat.  1913,  §  2619.  The  contention  is 
that  the  language  employed  limits 
police  officers  to  the  use  of  patrol 
wagons  whenever,  in  the  discharge  of 
their  duties,  it  becomes  necessary  to 
exceed  the  prescribed  speed  limits,  and 
that  a  motorcycle  is  not  a  patrol 
wagon.  We  are  not  impressed  by  the 
argument  advanced  to  support  this 
contention.  The  statute  is  not  worded 
as  explicitly  as  it  might  have  been  to 
express  the  intent  the  legislature  un- 
doubtedly had  in  mind.  Strictly 
speaking,  a  motorcycle  operated  by 
a  policeman  patrolling  the  streets  is 
not  a  police  patrol  wagon.  If  the  let- 
ter of  the  statute  rather  than  its 
spirit  is  to  control  in  its  interpre- 
tation, the  municipal  court  was  right 
and  the  district  court  was  wrong.  The 
applicable  rules  of  construction  are 
too  well  known  to  justify  more  than 
a  mere  reference  to  them.  The  intent 
of  the  legislature  controls,  though  it 
seems  contrary  to  the  letter  of  the 
statute,  and  a  construction  should  be 
avoided  which  would  result  in  incon- 
venience or  absurdity.  Dunnell's  Dig. 
8947.'  To  propel  a  motor  vehicle  at  an 
unlawful  rate  of  speed  is  a  misde- 
meanor. When  the  Penal  Code  was 
enacted,  the  following  provision  was 
inserted  therein:  'The  rule  that  a 
penal  statute  is  to  be  strictly  con- 
strued does  not  apply  to  this  Code  or 
any  of  the  provisions  thereof,  but  all 
such  provisions  must  be  construed  ac- 
cording to  the  fair  import  of  their 
terms,  to  promote  justice  and  effect  the 
objects  of  the  law.'  Penal  Code,  §  9, 
in  substance  now  found  in  §  8468,  Gen. 
Stat.  1913.  To  secure  the  safety  of 
the  public  is  one  of  the  principal  ob- 
jects of  the  statute.  A  criminal  seek- 
ing to  get  away  from  the  scene  of  his 
crime  commonly  travels  in  an  auto- 
mobile driven  at  a  high  rate  of  speed. 
There  are  reckless  drivers  of  auto- 
mobiles, who  pay  no  attention  to  the 
speed  laws.  Both  classes  of  offenders 
must  be  overtaken  by  the  officers  of 
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the  law,  if  they  are  to  be  placed  under 
arrest.  As  an  aid  to  officers  on  patrol 
duty,  no  vehicle  more  serviceable 
than  the  motorcycle  has  as  yet  been 
invented.  Of  course  it  is  possible  for 
such  officers  to  use  automobiles,  in- 
stead of  motorcycles;  but  their  use 
would  be  equally,  if  not  more,  dan- 
gerous to  others,  if  driven  at  a  high 
rate  of  speed.  Whether  the  words 
'police  patrol  wagons,'  as  used  in  this 
statute,  include  motorcycles,  may  be 
open  to  argument.  This  court  has 
held,  construing  the  exemption  stat- 
utes, that  a  buggy  is  a  wagon  (Allen 
V.  Goates  (1882)  29  Minn.  46,  11  N.  W. 
182) ;  that  a  carriage  is  a  wagon 
(Kimball  v.  Jones  (1889)  41  Minn. 
318,  43  N.  W.  74) ;  and  that  a  bicycle 
is  not  a  wagon  (Shadewald  v.  Phillips 
(1898)  72  Minn.  520,  75  N.  W.  717). 
Other  courts  have  held  that  the  word 
'wacron'  is  a  generic  term,  and  includes 
almost  any  vehicle,  whether  used  for 
the  transportation  of  persons  or  prop- 
erty. Luce  v.  Hassam  (1904)  76  Vt. 
450,  58  Atl.  725;  Fifth  Ave.  Coach  Co. 
V.  New  York  City  (1908)  58  Misc.  401, 
111  N.  Y.  Supp.  776;  4  Words  & 
Phrases,  2d  series,  p.  1221.  Taking 
into  consideration  the  objects  sought 
to  be  attained  by  the  statute,  the  gen- 
eral use  of  motorcycles  in  patrolling 
streets  and  highways  when  the  statute 
was  enacted,  as  well  as  at  the  present 
time,  and  the  evident  purpose  of  the 
legislature  to  except  from  the  opera- 
tion of  the  statute  vehicles  employed 
as  instrumentalities  of  municipal  fire 
and  police  departments,  we  hold  that 
motorcycles  so  employed  come  within 
the  exceptions  made  by  the  statute. 
We  do  not  hold  that  an  officer,  when 
in  pursuit  of  a  lawbreaker,  is  under 
no  obligation  to  exercise  a  reasonable 
degree  of  care  to  avoid  injury  to 
others  who  may  be  on  the  public  roads 
and  streets.  What  we  do  hold  is  that, 
when  so  engaged,  he  is  not  to  be 
deemed  negligent  merely  because  he 
fails  to  observe  the  requirements  of 
the  Motor  Vehicle  Act.  His  conduct  is 
to  be  examined  and  tested  by  another 
standard.  He  is  required  to  observe 
the  care  which  a  reasonably  prudent 
man  would  exercise  in  the  discharge 
of,  official  duties  of  a  like  nature  under 
like  circumstances." 


But  in  Keevil  v.  Ponsford  (1915) 
—  Tex.  Civ.  App.  — ,  173  S.  W.  518,  a 
motorcycle  policeman  whose  special 
duty  was  the  arrest  of  violators  of  the 
speed  law  was  held  not  exempt  from 
the  speed  regulations,  the  exact  pro- 
visions of  which  do  not  appear,  and 
he  was  guilty  of  negligence  per 
se  by  reason  of  his  exceeding  the  speed 
limit  while  pursuing  one  who  was 
violating  the  speed  law.  The  court 
said:  "It  cannnot  be  denied  that  it 
was  negligence  of  the  grossest  char- 
acter to  obstruct  the  street  in  the  man- 
ner indicated,  without  complying  with 
the  ordinance  relative  to  placing  lights 
thereon.  On  the  other  hand,  Keevil, 
too,  was  traveling  at  a  rate  of  speed 
prohibited  by  law,  and  in  so  doing  was 
guilty  of  negligence  per  se.  Texas  & 
P.  R.  Co.  v.  Brown  (1895)  11  Tex.  Civ. 
App.  603,  38  S.  W.  146.  Peace  officers 
are  not  excepted  from  the  operation 
of  the  laws  limiting  the  speed  of  ve- 
hicles upon  public  highways.  Certain- 
ly, an  exception  should  be  made  in 
favor  of  those  whose  special  duty  it 
is  to  detect  and  arrest  parties  run- 
ning in  excess  of  the  legal  limit,  while 
discharging  such  duty.  The  courts, 
however,  cannot  ingraft  this  excep- 
tion. It  must  be  done  by  the  legisla- 
tive body."  (It  will  be  observed  this 
case  presented  substantially  the  state 
of  facts  by  which  the  opinion  in  the 
reported  case  seeks  to  show  the  ab- 
surdity of  applying  these  regulations 
to  police  officers  while  in  discharge  of 
their  duty.) 

And  in  Desmond  v.  Basch  &  Green- 
field (1919)  94  N.  J.  L.  52,  108  Atl. 
362,  where  the  Motor  Vehicle  Act  ex- 
pressly excepted  certain  vehicles  from 
its  operation,  but  did  not  include  a 
motorcycle  policeman,  and  a  motor- 
cycle policeman  sought  to  recover  for 
an  injury  sustained  in  a  collision 
while  he  was  pursuing  one  who  had 
driven  on  the  wrong  side  of  a  street 
car,  the  court  in  holding  tiie  act  ap- 
plicable said:  "The  fact  that  the 
Motor  Vehicle  Act  (3  Comp.  Stat.  1910, 
pp.  3426  et  seq.)  expressly  exempts 
certain  vehicles,  not  including  the 
plaintiff's,  from  the  provisions  there- 
of pertaining  to  speed,  implies  the  ex- 
clusion of  any  other  species  of  exemp- 
tion.   'Expressio  unius  est  exclusio  al- 
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terius.'  The  rule  governing  the  situa> 
tion  is  laid  down  by  the  court  of  errors 
in  the  case  of  Winch  v.  Johnson 
(1918)  92  N.  J.  L.  219, 104  Atl.  81,  and 
ttie  instruction  of  the  court  is  in  ac- 
cord with  what  the  court  of  errors  said 
in  that  case,  as  well  as  with  the 
declaration  of  this  court  in  Paulsen  v. 
Klinge  (1918)  92  N.  J.  L.  99,  104  Atl, 
95.  The  policeman  was  not  included 
in  the  exceptions  contained  in  the 
traffic  act,  and  while  we  must  notice 
his  right  to  overtake  violators  of  the 
law,  and  the  right  of  way  conceded  to 
him  by  statutes  and  ordinances,  for 
that  purpose,  he  must  exercise  that 
right  with  due  regard  to  the  rights 
of  others  lawfully  upon  the  highway, 
and  not  to  their  exclusion  therefrom. 
His  right  to  the  street  is  not  exclusive, 
and  he  cannot  wilfully  and  must  not 
carelessly  run  down  others  lawfully 
on  the  street.  The  fundamental  com- 
mon-law  rule,  notwithstanding  con' 
ceded  priorities  of  right  upon  the 
highway,  still  persists  as  the  basic 
conception  of  relative  rights.  'Sic 
utere  ut  alienum  non  ledas'  is  the  bas' 
ic  maxim  determinative  of  relator's 
rights." 

And  in  State  v.  Collins  (1917)  94 
Wash.  810,  162  Pac.  557,  where  the 
Motor  Vehicle  Act  provided  that  no 
motor  vehicle  should  be  operated  upon 
the  highway  without  a  license  first 
having  been  obtained  "except  as  here- 
inafter provided,"  and  further  pro- 
vided  that  "motor  vehicles  owned  by 
any  city  for  the  police  or  fire  depart- 
ments thereof,  and  used  exclusively 
in  those  departments,  .  .  .  shall  be 
exempt  from  payment  of  license  fees," 
was  held  to  cover  all  automobiles 
owned  by  a  city,  except  those  used  ex- 
clusively in  the  police  and  fire  de- 
partments, and  the  automobiles  owned 
and  used  by  a  city  in  operating  its 


light  and  power  departments  were  held 
not  within  the  exception.  The  court 
said :  "The  intent  of  the  act  is  plainly 
to  cover  all  motor  vehicles  owned  by 
any  city  except  those  used  exclusively 
in  the  police  and  fire  departments. 
The  act  recognizes  that  the  city,  in 
providing  for  police  and  fire  protec- 
tion, is  exercising  governmental  func- 
tions, and  that  in  the  exercise  of  such 
functions  it  may  use  motor  vehicles 
without  subjecting  such  vehicles  to 
the  payment  of  license  fees.  In  oper- 
ating light  and  power  departments  the 
city  is  acting  in  a  proprietary  capac- 
ity, and  the  automobiles  used  by  it  in 
such  capacity  fall  neither  within  the 
language  nor  the  reason  of  the  excep- 
tion." 

And  in  Ex  parte  Marshall  (1918) 
75  Fla.  97,  L.R.A.1918C,  944,  77  So.  869, 
a  taxicab  owner  using  the  streets  of 
a  city  in  coveying-  United  States 
soldiers,  for  pay  from  them,  to  and 
from  a  military  camp  outside  the  city, 
under  a  contract  with  the  commandant 
of  the  camp  granting  a  monopoly  of 
the  soldier  trade,  and  requiring  that 
the  automobiles  be  run  on  schedules, 
and  that  the  fare  be  reasonable,  was 
held  not  exempt  from  regulations  im- 
posing the  payment  of  a  license  fee 
upon  taxicab  owners. 

In  American  Auto.  Ins.  ■  Co.  v. 
Struwe  (1920)  —  Tex.  Civ.  App.  — , 
218  S.  W.  534,  it  was  held  that  an 
American  soldier  in  the  active  service 
of  the  Army  was  not  a  chauffeur  as 
defined  by  a  state  statute,  the  provi- 
sions of  which  are  not  stated,  and  that 
he  was  not  required  to  take  out  a  state 
license  as  a  chauffeur. 

And  see  State  v.  Burton  (1918)  41 
R.  L  303,  L.R.A1918F,  659,  103  Atl. 
962,  set  out  at  page  868  of  the  note 
in  9  A.L.R.  J.  T.  W. 


FRED  C.  ALBRIGHT,  Appt., 

V. 

STEGEMAN  MOTOR  CAR  COMPANY,  Respt 

Wiacmiain  Supreme  Court  —  Mardi  4,  1919. 

(168  Wis.  557,  170  N.  W.  951.) 

Contract  •<-  how  ixroyision  waived. 

1.  Entering  upon  the  construction  of  an  ordered  truck  with  the  knowl- 
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edge  of  the  buyer  waives  a  provision  in  the  contract  that  the  order  shall 
not  become  binding  until  countersigned  by  an  officer  of  the  corporation- 
vendor. 

[See  note  on  this  question  beginning  on  page  476.] 


—  necessity  of  signature. 

2.  Parties  may  become  bound  by  the 
terms  of  a  contract,  even  though  they 
do  not  sign  it,  where  their  intention 
to  do  80  is  otherwise  indicated. 

[See  6  R.  C.  L.  640-642;  2  R,  C.  L. 
Supp.  701.] 

—  waiver  of  provision  as  to  counter- 
signing. 

3.  A  corporation-vendor  may  waive 
a  provision  of  a  contract  of  sale  that 
it  shall  not  become  binding  until 
countersrigned  by  an  oflScer  of  the  com- 
pany, and  bind  itself  by  accepting  and 
acting:  upon  the  contract. 

[See  7  R.  C.  L.  642.] 


—  waiver  of  time  of  delivery. 

4.  A  purchaser  of  a  truck,  the  time 
of  delivery  of  which  is  of  the  essence 
of  the  contract,  waives  time  of  deliv- 
ery by  setting  a  new  date  after  expira- 
tion of  the  one  originally  named,  so 
that  he  cannot  rescind  prior  to  the 
time  last  named. 

[See  23  R.  C.  L.  1374.] 
Set-off  —  of  deposit  on  purchase  price 
of  machine. 

5.  In  an  action  by  the  purchaser  of 
a  truck  to  recover  money  deposited 
with  the  seller  for  safe-keeping,  the 
court  must  offset  the  amount  upon  the 
sum  due  on  the  purchase  price  of  the 
truck. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Milwaukee 
County  (Fritz,  J.),  affirming  a  judgment  of  the  Civil  Court  in  favor  of 
defendant  in  an  action  brought  to  recover  money  deposited  with  defendant 
for  safe-keeping,  alleged  to  have  been  held  by  it  as  bailee.    Affirmed. 


Statement  by  Owen,  J.:' 
The  respondent  is  a  manufactur- 
er of  motor  cars  and  trucks  at  Mil- 
waukee. On  the  26th  day  of  Feb- 
ruary, 1917,  appellant  ordered,  in 
writing,  from  the  respondent,  a  mo- 
tor truck,  to  be  built  according  to 
specifications,  and  agreed  to  pay 
therefor  the  sum  of  $4,500.  The 
order  contained  this  clause:  "This 
proposal,  if  accepted,  constitutes  a 
contract,  subject  to  the  approval  of 
the  Stegeman  Motor  Car  Company, 
at  its  offices  in  Milwaukee,  and 
must  be  countersigned  by  an  officer 
of  the  company  to  be  valid  and  in 
force," 

The  proposal  was  never  so  coun- 
tersigned. Appellant,  however, 
paid  $450  at  or  about  the  time  of 
the  signing  of  the  order,  which  sum 
was  accepted  by  the  company.  The 
company  entered  upon  the  building 
of  the  truck,  and  plaintiff  and  appel- 
lant, shortly  after  the  giving  of  the 
order,  secured  employment  in  the 
factory  of  the  company,  and  a  great 
portion  of  his  time  was  spent  in 
work  upon  the  truck  which  he  had 
ordered.     The  order  required  the 


truck  to  be  delivered  on  or  about 
April  1st.  It  was  not  completed 
April  1st,  or  for  some  time  there- 
after. On  the  7th  day  of  April  ap- 
pellant served  writtwi  potice  on  the 
company  that  unless  the  truck  was 
completed  and  delivered  on  the  25th 
day  of  April  the  order  would  be 
canceled.  On  the  11th  day  of  April 
he  served  upon  the  company  anoth- 
er notice  that  unless  the  truck  was 
delivered,  complete,  April  30th,  the 
order  would  be  canceled.  On  the 
7th  day  of  May  the  truck  had  not 
been  completed  or  delivered.  On 
that  day  a  controversy  took  place 
between  appellant  and  officers  of 
the  motor  car  company  because  of 
the  nondelivery  of  the  truck,  which 
resulted,  according  to  respondent's 
testimony,  in  an  agreement  on  the 
part  of  appellant  that,  if  the  truck 
should  be  delivered  on  the  12tii  of 
May,  in  lead  paint,  he  would  be  sat- 
isfied. He  was  at  that  time  work- 
ing in  the  factory,  and  continued  to 
work  therein  until  the  10th  day  of 
May,  when  he  left.  At  the  same 
time  he  notified  the  company  of  his 
cancelation  of  the   order  for  the 
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truck.  The  company  refused  to  ac- 
cept or  honor  the  cancelation,  and, 
having  completed  the  truck  on  the 
12th  day  of  May,  as  per  the  claimed 
agreement  on  the  7th,  held  plain- 
tiff for  the  purchase  price  thereof. 

According  to  the  terms  of  the 
written  order,  $2,100  was  to  be  paid 
at  the  time  of  delivery  of  the  truck. 
On  the  14th  day  of  March,  1917,  ap- 
pellant, having  $500  which  he  did 
not  want  to  retain  in  his  possession, 
deposited  the  same  with  the  Stege- 
man  Motor  Car  Company,  and  took 
its  receipt  therefor,  and  on  the  same 
date  deposited  in  like  manner 
$1,150  more.  Upon  cancdation  of 
the  order  for  the  truck,  appellant 
demanded  of  the  company  the 
$1,650  so  deposited,  claiming  that  it 
held  the  same  as  bailee.  The  com- 
pany refused  to  pay  back  the  money, 
claiming  that  it  had  been  paid  to 
apply  upon  the  purchase  price  of 
the  truck. 

Appellant  thereupon  commenced 
an  action  in  the  civil  court  of  Mil- 
waukee county  to  recover  the  $1,650 
so  deposited.  The  question  litigated 
was  whether  the  company  held  the 
money  as  bailee  and  was  guilty  of  a 
conversion  thereof  by  its  refusal  to 
return  the  same  upon  demand,  or 
whether  it  had  been  paid  by  appel- 
lant to  apply  upon  the  purchase 
price  of  the  truck. 

The  case  was  tried  by  the  court 
without  a  jury.  The  court  found 
that  the  plaintiff  placed  said  sum  of 
$1,650  with  the  defendant  for  safe- 
keeping, and  that  the  defendant, 
without  the  consent  of  the  plaintiff, 
converted  the  same  to  its  own  use, 
but  that  the  motor  car  company  was 
entitled  to  have  said  sum  offset 
against  the  amount  then  due  it  from 
appellant  by  reason  of  the  comple- 
tion of  the  truck,  and  rendered 
judgment  dismissing  plaintiff's 
complaint.  From  this  judgment 
plaintiff  appealed  to  the  circuit 
court  for  Milwaukee  county,  where 
the  judgment  was  affirmed,  and 
from  the  judgment  of  the  circuit 
court,  affirming  the  judgment  of  the 
civil  court,  plaintiff  brings  tiiis  ap- 
peal. 

19  A.L.R.— 30. 


Messrs.  Gugel  &  Kline  for  appellant. 
Messrs.  N.  L.  Baker  and  W.  J.  Zim- 
mers  for  respondent. 

Owen,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  contends  that  the  judg- 
ment of  the  civil  court  should  have 
been  reversed,  because  there  never 
was  a  valid  contract  for  the  manu- 
facture and  sale  of  the  truck,  for 
the  reason  that  the  written  order 
therefor  was  never  countersigned 
by  an  officer  of  the  company,  as  re- 
quired by  its  express  terms.  It  is 
quite  fundamental  that  parties  may 
become  bound  by  co«t«ust- 
the  terms  of  a  con-  necewiity  ot 
tract,  even  though  ■•«—*'"•• 
they  do  not  sign  it,  where  their  in- 
tention to  do  so  is  otherwise  indicat- 
ed. Manifestly,  the  provision  re- 
quiring the  order  in  question  to  be 
countersigned  by  an  officer  of  the 
company  was  inserted  for  the  ben- 
efit of  the  company,  and  to  prevent 
its  liability  thereon  until  ratified  by 
someone  occupying  a  position  of  re- 
sponsibility with  the  company.  If 
a  contracting  party  may  be  bound 
on  a  contract  by  acts  evidencing  an 
intent  to  that  end,  we  see  no  rea- 
son why  the  provision  here  under 
consideration  could  not  be  waived, 
or  why  the  company  _^„,„  „, 

could      not,      by      its    provUton  na  to 

acts,  accept  the  or-  «»"*«"»«»'»«^- 
der,  or  become  estopped  to  deny  its 
binding  force.  If  the  company  be- 
came bound  upon  the  contract,  so 
that  it  could  not  resist  its  enforce- 
ment by  appellant,  it  acquired  the 
right  to  enforce  it  against  appellant. 
Conceding  that  the  order  was 
never  countersigned  by  an  officer  of 
the  company,  as  required  by  its 
terms,  the  inquiry  is  whether  the 
company  otherwise  became  bound 
thereon.  It  is  undisputed  that 
ijihortly  after  the  date  of  the  order 
the  company  started  work  on  the 
truck  to  be  delivered  in  fulfilment 
thereof,  that  appellant  was*  cog- 
nizant of  the  fact,  that  he  secured 
work  in  the  factory  in  order  that  he 
might  work  on  "his"  truck  and  be- 
some  familiar  with  its  construction. 
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that  delay  in  its  completion  was  the 
subject  of  frequent 


wai-re**'*''"'*"  complalnt  and  dis- 
cussion, and  that  he 
even  had  the  truck  out  on  trial  trips. 
If  this  is  not  sufficient  to  indicate  an 
acceptance  of  the  order  by  the  com- 
pany, the  receipt  and  retention  by 
it  of  $450  down  pajmient  is  certain- 
ly sufficient  to  estop  it  from  denying 
its  acceptance  of  the  order.  Hoyt  v. 
Schillo  Motor  Sales  Co.  185  111.  App. 
•628;  McKeage  v.  Scully-Kostner 
Coal  Co.  185  111.  App.  122 ;  Edwards 
V.  Gildemeister,  61  Kan.  141,  59 
Pac.  259 ;  Babbit  v.  Central  L.  Ins. 
Co.  93  Kan.  564,  144  Pac.  837. 

Appellant  relies  upon  Consolidat- 
ed Water  Power  Co.  v.  Nash,  109 
Wis.  490,  85  N.  W.  485,  in  support 
of  the  contention  that  the  contract 
never  became  effective.  There  the 
contract  provided  that  it  should  not 
be  binding  upon  any  or  either  of 
the  parties  until  signed  by  certain 
persons  and  corporations.  Before 
it  was  so  signed,  and  consequently 
before  it  became  operative  as  to 
any,  one  of  the  signers  withdrew. 
The  court  held  that,  until  the  agree- 
ment was  signed  by  all  contemplat- 
ed by  its  terms,  it  was  an  incom- 
plete instrument;  that  no  one  who 
had  signed  it  was  irrevocably  com- 
mitted to  his  decision  to  become  a 
party  thereto,  and  was  at  liberty  to 
change  his  mind  and  withdraw 
therefrom.  Hodge  v.  Smith,  130 
Wis.  326,  110  N.  W.  192,  is  much 
to  the  same  effect.  The  situation 
presented  in  the  Water  Power  Case 
is  neither  the  same  nor  similar  to 
the  situation  here.  It  was  not  sug- 
gested in  that  case  that  the  parties 
failing  to  sign  had  become  bound 
by  the  terms  of  the  contract  in  any 
other  manner  than  by  signing. 
Had  their  conduct  with  reference  to 
the  contract  indicated  their  inten- 
tion to  be  bound  by  it,  or  been  such 
as  to  estop  them  from  denying  their 
liability  under  it,  it  would  have  a 
more. direct  bearing  upon  the  ques- 
tion considered  here.  But,  for  the 
reason  stated,  it  furnishes  no  au- 
thority for  appellant's  contention. 

Appellant  further  contends  that 
Jie  is  not  liable  for  the  value  of  the 


truck,  because  time  was  of  the  es- 
sence of  the  contract ;  that  the  truck 
was  to  be  delivered  April  1st;  that 
it  was  not  completed  or  delivered  on 
May  10th,  on  which  date  he  rescind- 
ed the  contract,  and  that,  instead  of 
being  liable  for  the  purchase  price, 
he  was  entitled  to  recover  back  what 
he  had  paid  thereon.  Granting  that 
time  was  of  the  essence  of  the  con- 
tract, this  feature  was  waived  by 
his  notice  of  April  4th  requiring  de- 
livery on  April  25th,  by  his  notice 
of  April  11th  requiring  delivery 
April  30th,  and  by  his  agreement  of 
May  7th  that,  if  the  truck  were  de- 
livered to  him  in  lead  paint  on  May 
12th,  he  would  be  satisfied.  Having 
agreed  on  May  7th 
that  he  would  be  zrSiu'J^.**^' 
satisfied  with  a  de- 
livery on  May  12th,  he  could  not  re- 
scind on  May  10th.  Phillips  v. 
Carver,  99  Wis.  561  at  page  575,  75 
N.  W.  432. 

The  court  found  that  the  truck 
was  completed  May  12th.  Under 
the  terms  of  the  contract  $1,650  of 
the  purchase  price  thereupon  be- 
came due.  While  the  court  found 
that  the  $1,650  had  been  deposited 
with  the  company  for  safe-keepins, 
and  that  the  company  had  convert- 
ed the  same,  it  also  found  that 
$1,650  was  due  the  company  from 
the  appellant  to  apply  on  the  pur- 
chase price  of  the  truck.  Under 
such  circumstances  it  was  the  duty 
of  the  court  to  off- 
set the  one  against  Slporir?.. 
the  other,  and  end  »?'«*rs.'i  •"*"• 

..  '    .  of  ntad&ine. 

the  controversy. 
Stat.  §§  2610  and  2836b.  In  render- 
ing judgment  'dismissing  the  com- 
plaint, effect  was  given  to  the  legis- 
lative as  well  as  judicial  policy  of 
this  state  that  litigation  should  be 
ended  and  not  protracted. 
Judgment  affirmed. 


BTOTB. 

The  effect  of  acting  on  an  order  for 
goods  as  an  acceptance  thereof  is 
treated  in  the  annotation  following 
Wood  &  B.  Co.  v.  D.  E.  HBwrrr  LuMna 
Co.  post,  476. 
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WOOD  &  BROOKS  COMPANY,  Plff.  in  Err., 

V. 

D.  E.  HEWITT  LUMBER  COMPANY. 

West  Ytrginia  Supreme  Court  of  Appeals  ^October  18,  192 1, 
(89  W.  Va.  254,  109  S.  E.  242.) 

Contract  —  iwrtial  performance  as  acceptance. 

1.  A  partial  and  reasonably  prompt  shipment  by  the  offeree  of  more 
than  half  of  the  quantity  and  quality  of  lumber  purchased  for  delivery, 
and  delivered  to  and  accepted  by  the  offerer,  pursuant  to  the  terms  and 
conditions  of  the  offer,  amounts  to  an  acceptance  by  the  offeree. 

[See  note  on  tMa  question  beginning  on  page  476.] 


—  to  purchase  lumber  —  necessity  of 
acceptance. 

2.  An  offer  in  writing  to  purchase 
lumber  ^o.be  manufactured  and  de- 
livered by  the  oflFeree,  not  signed  by 
him,  does  not  become  a  contract  until 
he  accepts  it. 

[See  6  R.  C.  L.  605;  2  R.  C.  L.  Sapp. 
162.] 

—  acceptance  inferred. 

3.  Acceptance  to  enlarge  such  an 
offer  into  a  contract  need  not  be  ac- 
tual; it  may  be  inferred  from  the  acts 
and  conduct  of  the  offeree  in  respect 
thereof. 

[See  6  R.  C.  L.  605.] 
— effect  of  part  performance  on  Stat- 
ute of  Frauds. 

4  Performance  in  part  of  an  offer 
to  purchase  lumber  to  be  manufac- 
tured and  delivered  by  the  offeree  as 
required  by  the  offer,  when  not  signed 
by  the  offeree,  is  not  sufficient  to  ob- 
viate the  inhibition  of  the  Statute  of 
Frauds  (clause  7,  §  1,  chap.  98,  Code 
1913  [§4171,  el.  71]). 

[See  26  R.  C.  L.  463.] 
— contract  performaUe  within  year. 

5.  Clause  7,  §  1,  chap.  98,  Code  1913 
(§  4171,  cl.  7),  does  not  inhibit  an  ac- 
tion based  on  a  breach  of  a  contract 
in  writing,  not  signed  by  defendant,  as 
therein  specified,  unless  it  should  ap- 
pear from  the  terms  and  conditions 
thereof  that  the  contract  does  not  ad- 
mit of  performance  within  a  year  from 
its  date. 

[See  25  R.  C.  L.  454.] 
—manufacture  of  lumber.       -  

6.  Where  a  written  offer  bearing 
date  in  October,  to  purchase  lumber 
of  a  prescribed  quantity  and  quality 
to  be  manufactured  by  the  offeree  in 
the  ensuing  winter  months  for  delivery 

Headnotes  by  Lynch,  J. 


during  the  following  summer,  it  is  not 
within  the  inhibition  of  clause  7  of  § 

1  of  the  Statute  of  Frauds,  chapter  98, 
Code  1918  (§  4171,  cl.  7). 

[See  25  R.  C.  L.  468.] 

Evidence  —  diligence  In  purchasing 
elsewhere. 

7.  Where  a  contract  for  the  pur- 
chase of  lumber  to  be  manufactured 
and  delivered  by  defendant  within  the 
time  and  upon  the  terms  and  condi- 
tions therein  specified  is  breached  by 
him  a  few  years  after  the  expiration 
of  the  time  limit,  each  of  the  parties 
thereto  acquiescing  in  the  delay  during 
such  period,  the  statutory  limitation 
not  applying,  and  plaintiff,  though  dili- 
gent, was  unable  to  purchase  lumber 
of  the  kind  and  character  prescribed 
in  the  contract  within  the  year  the 
breach  occurred,  for  delivery  that 
year,  but  could  and  did  purchase  it 
for  delivery  the  next  year,  the  evidence 
showing  the  facts  to  be  as  stated  was 
competent  and  justifiable. 

[See  8  R.  C.  L.  442;  24  R.  C.  L.  85; 

2  R.  C.  L.  Supp.  610;  3  R.  C.  L.  Supp. 
1359.] 

Contract  —  effect  of  postponement  be- 
yond year. 

8.  Postponement  of  the  completion 
of  a  contract  concurred  and  acquiesced 
in  by  the  parties  thereto  does  not  af- 
fect the  right  of  the  plaintiff  to  sue 
for  its  breach,  where  full  performance 
within  a  year  from  its  date  was  pos- 
sible and  the  parties  contemplated 
compliance  within  that  time. 

Continuance  —  denial  —  failure  to 
show  necessity. 

9.  A  motion  for  a  continuance,  pred- 
icated upon  an  amendment  of  a  dec- 
laration to  admit  proof  introduced  by 
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plaintiff  during  the  early  stages  of  the 
trial,  properly  is  rejected  where  de- 
fendant, although  objecting  to  the 
amendment,  proceeds  with  the  trial 
without  showing  in  what  respect,  if  at 
all,  he  is  likely  to  be  prejudiced  by  a 
continuation  of  the  trial  thus  begun. 

[See  6  R.  G.  L.  654.] 
Trial  —  jury  —  existence  of  contract. 

10.  Where  plaintiff  affirms  and  de- 
fendant denies  the  existence  of  a  con- 


tract binding  upon 'both  of  them,  and 
each  introduces  evidence  upon  that 
phase  of  the  controversy,  consisting  of 
letters  and  acts  and  conduct  of  the 
parties  pertaining  thereto',  thereby 
producing  a  conflict,  the  question  of 
the  existence  of  such  contract  is  for 
the  jury  to  determine,  and  an  instruc- 
tion submitting  that  question  to  them 
for  determination  is  not  erroneous 
when  properly  prepared. 


Erhob  to  the  Circuit  Court  for  Cabell  County  to  review  a  judgment  set- 
ting aside  a  verdict  for  plaintiff  in  an  action  brought  to  recover  damagea 
for  breach  of  an  alleged  contract  for  the  sale  and  delivery  of  lumber.  Re- 
versed. 


The  facts  are  stated  in  the  opinion 

Messrs.  L.  L.  Wilson  and  George  S. 
Wallace  for  plaintiff  in  error, 

Messrs.  Fitzpatrick,  Campbell, 
Brown,  &  Davis,  for  defendant  in 
error: 

The  order  of  October  18,  1916,  is  a 
mere  proposal,  requiring  a  counter- 
promise  by  the  defendant;  and  no  such 
counterpromise,  assent  to  said  order, 
or  acceptance  thereof  was  ever  made 
by  the  defendant,  which  is  essential. 

Parks  V.  Morris,  L.  &  Co.  63  W,  Va. 
51,  69  S.  E.  753;  McCormick  Harvest- 
ing Mach.  Co.  V.  Richardson,  89  Iowa, 
525,  56  N.  W.  682;  Bagnell  Timber  Co. 
V.  Spann,  102  Ark.  621,  145  S.  W.  546; 
Prescott  V.  Jones,  69  N.  H.  305,  41  Atl. 
352;  Davidge  v.  Velie,  95  Misc.  511, 
160  N.  Y.  Supp.  820;  Manier  v.  Ap- 
pling, 112  Ala.  663,  20  So.  978;  Court- 
ney Shoe  Co.  V.  E.  W.  Curd  &  Son,  142 
Ky.  219.  88  L.R.A.(N.S.)  903,  134  S.  W. 
146;  John  v.  Elkins,  63  W.  Va.  169,  59 
S.  E.  961 ;  Ducker  v.  Oppenheimer,  165 
N.  Y.  Supp.  282;  1  Williston,  Contr.  § 
72;  1  Page,  Contr.  2d  ed.  §  140;  13  C. 
J.  297. 

The  mere  acknowledgment  of  the 
order  in  defendant's  letter  of  Septem- 
ber 7, 1916,  is  not  a  sufficient  basis  up- 
on which  to  imply  a  promise  to  fill  the 
order, 

Manier  v.  Appling,  112  Ala.  663,  20 
So.  978;  Countney  Shoe  Co.  v.  E.  W. 
Curd  &  Son,  142  Ky.  219,  38  L.R.A. 
(N.S.)  903,  134  S.  W.  146;  1  Williston, 
Contr.  §  70;  Krohn-Fechheimer  Co.  v. 
Palmer,  282  Mo.  82,  10  A.L.R.  673,  221 
S.  W.  353. 

Even  if  a  contract  for  1917  delivery 
be  established,  there  is  a  fatal  variance 
between  the  contract  sued  on  and  tiie 
contract  sought  to  be  proved. 

Baltimore  &  0.  R.  Co.  v.  Skeels,  8 


of  the  court. 

W.  Va.  656;  James  v.  Adams,  8  W.  Va. 
568;  13  C.  J.  574;  Goree  v.  Clements, 
94  Ala.  837,  10  So.  906. 

The  contract  sued  on  is  within  the 
7th  section  of  the  Statute  of  Frauds, 
and  unenforceable. 

Browne,  Stat.  Fr.  §§  281,  283-285; 
Herrin  v.  Butters,  20  Me.  119;  25 
R.  C.  L.  461;  2  Page,  Contr.  §  1296; 
Alkire  v.  Alkire  Orchard  Co.  79  W^. 
Va.  526,  91  S.  E.  384;  Parkersburg 
Mill.  Co.  v.  Ohio  River  R.  Co.  50  W. 
Va.  94,  40  S.  E.  328;  Reckley  v.  Zenn, 
74  W.  Va.  43,  81  S.  E.  565;  Wood,  Stat. 
Fr.§273;30Cyc.  206. 

The  written  memoranda  relied  upon 
to  take  the  contract  out  of  the  Statute 
of  Frauds  must  in  themselves  show  a 
binding  contract.  Parol  evidence  is 
not  admissible  to  connect  any  such 
memoranda,  or  supply  any  essential 
element  of  the  contract,  or  show  ex- 
tension of  time  for  performance. 

2  Page,  Contr.  §  1333;  Williston, 
Sales,  p.  135;  25  R.  C.  L.  §  318,  p.  680; 
Jordan  v.  Mahoney,  109  Va.  183,  63 
S.  E.  467;  Rahm  v.  Klerner,  99  Va.  10, 
37  S.  E.  292;  Willis  v.  Fields,  182  Ga. 
242,  63  S.  E.  828;  Bonicamp  v.  Star- 
buck,  L.R.A.1917B,  p.  141,  and  note,  25 
Okla.  483, 106  Pac.  839;  1  Beach,  Contr. 
§  579 ;  29  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  824;  Wood,  Stat.  Fr.  §  384;  Browne, 
Stat.  Fr.  5th  ed.  §  411. 

Continuance  should  have  been 
granted,  after  plaintiff  was  permitted 
to  amend  the  first  count  in  the  declara- 
tion, during  the  progress  of  the  trial. 

Travis  v.  Peabody  Ins.  Co.  28  W. 
Va.  583;  Lawson  v.  Williamson  Coal 
&  Coke  Co.  61  W.  Va.  669,  57  S.  E. 
258. 

The  question  whether  the  corre- 
spondence between  the  parties  consti- 
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tuted  a  contract  was  for  the  court  to 
determine. 

E.  T.  Bamum  Iron  Works  v.  Prescott 
Constr.  Co.  86  W.  Va.  173,  102  S.  E. 
860;  13  C.  J.  782. 

Lynch,  J.,  delivered  the  opinion  of 
the  court: 

The  trial  court  set  aside  a  ver- 
dict for  plaintiff  in  an  action  for 
damages  for  a  breach  of  an  alleged 
contract,  in  the  form  of  an  order, 
for  the  sale  and  delivery  of  lumber, 
the  order  being  as  follows : 

Wood  &  Brooks  Co.,  Ontario  St., 
Buffalo,  N.  Y. 

Oct.  18, 1915. 
D.  E.  Hewitt  Lumber  Co., 

Huntington,  W.  Va. : 

Please  enter  our  order  for  the  fol- 
lowing: 

Ship:    N.  Y.,  C.  &  St.  L. 

Via :  Ship  to  Black  Rock  Station, 
Buffalo,  N.  Y. 

500,000  feet  5/4  basswood,  white 
No.  1  common  and  better,  all  white 
one  face  80%  white  the  other,  suit- 
able for  piano  keys,  subject  to  our 
inspection  at  point  of  shipment. 

Price  ?39  delivered  Buffalo  2% 
cash  10  days  from  receipt  of  car. 
1916  delivery. 

If  you  cannot  deliver  as  ordered, 
please  advise  us  immediately. 
Wood  &  Brooks  Company, 

per  N.  R.  Luther. 

Defendant  below  and  in  error  nei- 
ther signed  nor  formally  accepted 
the  order,  and  for  these  and  other 
reasons  denies  liability  on  the 
grounds  that  if  the  order  be  a  con- 
tract it  does  not  on  its  face  require 
performance  within  a  year  from  its 
date,  wherefore  it  is  void  under  § 
1,  clause  7,  chapter  98,  Code  (§ 
4171).  The  order  considered  apart 
from  the  correspondence  between 
the  parties  to  the  action,  and  their 
acts  and  conduct  respecting  the 
transaction,  may  be  subject  to  the 
criticism  urged  against  it.  While 
it  requires  delivery  in  1916,  the  re- 
quirement could  have  been  fulfilled 
after  October  18  of  that  year.  But 
the  correspondence  throws  light  up- 
on the  intent  of  the  parties  as  to  the 
order. 


It  is  an  offer  to  purchase  bass- 
wood  timber,  and  if  accepted  direct- 
ly or  inferentially  it  becomes  a  bind- 
ing contract  to  deliver  the  timber 
called  for,  whether 
signed  pr  '  not  puK^sp'inmber 
signed  by  the  of-  --„-Jp%"a"J.7.."' 
feree.  If  viewed  in 
the  light  of  the  subsequent  corre- 
spondence, the  acts  of  the  parties, 
and  the  usages  and  customs  of  busi- 
ness of  that  character,  there  is  dis- 
closed an  intention  on  the  part  of 
each  of  them  to  comply  with  its 
terms.  If  the  contract  could  have 
been  performed  within  a  year  from 
its  date,  it  is  not  within  the  terms 
of  the  statute. 

Decisions  construing  the  statute 
show  a  tendency  to  limit  its  appli- 
cation to  contracts  which  cannot,  by 
a     reasonable    and 

»  .  •■•<^^Y"—"'^     ,.  — contract  per- 

fair  interpretation,  formnbie  witbin 
admit  of  perform-  ^'*'' 
ance  within  a  year  (Franklin  Sug- 
ar Co,  V.  Taylor,  37  Kan.  435,  15 
Pac.  586;  cases  cited  25  R.  C.  L. 
454),  or  in  which  it  affirmatively 
appears  that  performance  cannot  be 
had  within  that  time  (Walker  v. 
Johnson,  96  U.  S.  424,  24  L.  ed. 
834).  Our  authorities  sustain  and 
strengthen  this  view:  "An  oral 
contract  which  may,  in  any  possible 
event,  be  fully  performed  according 
to  its  terms  within  a  year,  is  not 
within  clause  7  of  the  Statute  of 
Frauds"  (McClanahan  v.  Otto-Mar- 
met  Coal  &  Min.  Co.  74  W.  Va.  543, 
82  S.  E.  752) ;  and,  "A  verbal  con- 
tract the  terms  of  which  do  not  ex- 
pressly provide  for  performance 
beyond  a  year  or  by  fair  and  rea- 
sonable construction  contain  any- 
thing inconsistent  with  complete 
performance  within  that  time,  is 
not  within  the  Statute  of  Frauds" 
(Reckley  v.  Zenn,  74  W.  Va.  43,  81 
S.  E.  565). 

As  plaintiff's  letter  of  October 
18,  1915,  that  also  being  the  date  of 
the  order,  contains  nothing  which 
indicates  that  more  than  a  year  is 
to  be  required  for  completing  the 
contract,  and  as  A.  M.  Hewitt,  the 
secretary  and  treasurer  of  the  de- 
fendant company,  admits  that  the 
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quantity  of  lumber  to  be  furnished 
was  a  small  order,  or,  as  he  says, 
not  more  than  6  per  cent  of  the  an- 
nual capacity  of  the  defendant's 
plant,  and  that  the  quantity  could 
have  been  cut  and 
r^bel!'**"'  "'  shipped  before  the 
summer  of  1916, 
the  contract  could  not  be  considered 
as  one  necessitating  more  than  a 
year  for  its  performance. 

The  fact  that  because  of  a  series 
of  delays,  more  or  less  willingly  ac- 
quiesced in  by  plaintiff,  the  deliver- 
ies were  as  a  matter  of  fact  con- 
tinued for  more  than  a  year  is 
-eaec*  of  po.t.  immaterial;  it  is 
ponement  the    fact    that   the 

beyo-d  re-r.  contract  could  have 
been  performed  within  the  neces- 
sary twelve  months  that  carries  the 
contract  without  the  statute.  Ford 
Lumber  &  Mfg.  Co.  v.  Cobb,  138  Ky. 
174,  127  S.  W.  763;  Van  Woert  v. 
Albany  &  S.  R.  Co.  67  N.  Y.  538; 
Reynick  v.  Allington  &  C.  Mfg.  Co. 
179  Mich.  630,  146  N.  W.  252.  Nor 
does  the  statute  apply  to  an  obligar 
tion  not  in  writing  to  pay  money, 
though  payment  is  not  to  be  made 
within  one  year.  Rake  v.  Pope,  7 
Ala.  161 ;  Reed  v.  Gold,  102  Va.  37, 
45  S.  E.  868 ;  Hodgens  v.  Shultz,  92 
111.  App.  84;  Dant  v.  Heed,  90  Ky. 
255,  29  Am.  St  Rep.  369,  13  S.  W. 
1073. 

It  is  urged  by  defendant  that  the 
parties  by  the  order  and  corre- 
spondence manifested  an  intention 
to  extend  performance  over  a  time 
exceeding  the  statutory  period. 
Neither  the  offer  nor  defendant's 
letters  warrant  such  construction, 
as  the  former,  construed  in  connec- 
tion with  the  acts  of  defendant, 
rather  evince  a  purpose  to  consum- 
mate the  sale  within  the  twelve 
months.  In  fact  Mr.  Hewitt  in  his 
letter  of  September  7,  1916,  admits 
that  such  was  his  intention,  but  this 
feature  we  regard  as  indecisive. 
"Intention  or  expectation  of  tiie 
parties  is  immaterial."  McClana- 
han  V.  Otto-Marmet  Coal  &  Min. 
Co.,  cited.  All  the  cases  cited  by 
defendant  to  sustain  its  contention 
seem  to  involve  contracts  which  on 


their  face  have  their  performance 
postponed  beyond  a  year.  Such 
contracts  are  of  course  within  the 
statute.    3  Minor,  Inst.  2d  ed.  196. 

That  the  sufficiency  of  the  memo- 
randum may  be  gathered  from  let- 
ters and  writings,  and  not  from 
parol  evidence,  is  well  settled 
(Rahm  v.  Klemer,  99  Va.  10,  37  S. 
E.  292)  ;  but  it  is  equally  true  that 
an  offer  in  the  form  of  a  letter  and 
an  acceptance  in  like  form  may,  if 
each  refers  to  the  same  subject,  be 
sufficient  to  constitute  the  writing 
called  for  by  the  statute  (2  Page, 
Contr.  §  1321;  Smith,  Fr.  p.  566). 
In  defendant's  letter  last  referred 
to,  written  some  three  months  after 
the  first  of  several  shipments  of 
timber  in  June,  1916,  pursuant  to 
the  order,  appears  the  following 
clause:  "When  we  took  this  order 
for  500,000  feet,  we  expected  to  cut 
that  much  this  year."  This  letter, 
properly  signed  by  defendant,  is 
strong;ly  suggestive  of  a  completed 
memorandum. 

Defendant's  statement  that  part 
performance  does  not  take  a  con- 
tract out  of  the  statute  seems  quite 
correct,  the  law  on 
tSu&t  point  being  l^f^r 
very  well  presented  ^1^^^,"' 
in  a  monogrraphic 
note  appended  to  Diamond  v.  Jac- 
quith,  L.R.A,1916D,  880,  at  886,  as 
follows:  "The  rule  that  part  per- 
formance will  prevent  the  operation 
of  the  statute  so  far  as  performance 
has  gone  can,  by  the  nature  of 
things,  have  no  application  to  ac- 
tions for  the  breach  of  contract.  In 
such  actions  recovery  is  based,  not 
upon  what  has  been  done  under  the 
contract,  but  upon  the  loss  accraingr 
from  what  bias  not  been  done. 
Therefore,  even  in  jurisdictions 
which  have  adopted  that  rule,  there 
can  be  found  no  ground  upon  which 
to  base  a  right  of  recovery  for  the 
breach  of  a  contract  not  to  be  per> 
formed  within  a  year." 

Many  cases  are  there  cited  in  sup- 
port of  this  rule.  But  the  principle 
thus  stated  has  no  application  here, 
because  plaintiff  has  not  found  it 
necessary  to  rely,  and  has  not  relied> 
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upon  part  performance  as  taking 
the  case  out  of  the  express  provi- 
sions of  the  statute.  Performance 
in  part  only  re-enforces  the  conclu- 
sion predicated  upon  writings 
passed  between  the  parties  touching 
the  matter  out  of  which  the  litiga- 
tion has  arisen. 

The  proposal  was  to  buy  bass- 
wood  timber  for  1916  delivery,  and 
as  such  it  was  a  valid  offer  to  pur- 
chase, and  the  acts  of  defendant  in 
cutting:  and  shipping  part  of  the 
timber,  viewed  in  the  light  fur- 
nished by  the  written  correspond- 
ence, constituted  an  effective  accept- 
ance or  ratification  of  the  offer. 
They  thereby  satis- 
fied the  require- 
ments of  the  stat- 
ute, and  defendant  is  liable  for  any 
loss  sustained  by  plaintiff  by  non- 
compliance with  its  terms. 

One  contention  of  defendant  is 
(page  11,  brief)  that  no  contract 
was  ever  consummated,  and  that  any 
subsequent  shipments  of  timber 
were  by  virtue  of  later  understand- 
ings. This  argument  is  founded 
upon  the  theory  that  an  offer  to  rip- 
en into  a  contract  must  be  accepted 
within  the  time  specified,  and  if  no 
time  is  specified,  then  within  a  rea- 
sonable time,  with  the  further  con- 
tention that  the  offer  was  not  ac- 
cepted within  a  reasonable  time, 
and  that,  its  acceptance  having 
been  delayed  indefinitely,  there 
could  be  no  assent  to  its  terms  and 
no  agreement  to  perform  its  obliga- 
tions. So  far  as  defendant's  exposi- 
tion of  the  law  is  concerned  it 
seems  correct.  Hanly  v.  Watterson, 
39  W.  Va.  214,  19  S.  E.  536 ;  1  Page, 
Contr.  §  139,  cases  cited,  note  5.  In 
the  application  of  these  principles, 
however,  defendant  appears  to 
stress  too  heavily  the  failure  on  his 
own  part  to  immediately  notify 
plaintiff  of  his  assent  to  the  offer. 
While  there  has  been  some  practical 
difficulty  in  applying  the  doctrine, 
courts  have  generally,  though  not 
universally,  held  that  an  offer  to 
buy  becomes  a  binding  agreement 
when  the  offeree  performs  an  act 
from  which  acceptance  may  be  im- 


Keceptaace 
laterred. 


plied.  35  Cyc.  52;  Colgin  v.  Hen- 
ley, 6  Leigh,  85.  It  follows,  there- 
fore, that  since  plaintiff's  offer 
prescribed  no  spe- 
cific form  of  ac- 
ceptance, it  may  be 
implied  from  conduct  as  well  as 
from  words.  1  Page,  Contr.  §  188 ; 
Clark,  Contr.  p.  24. 

The  record  shows  that  defendant 
notified  plaintiff  by  letter,  dated 
April  3,  1916,  that  twelve  cars  of 
basswood  were  ready  for  shipment^ 
and  desired  that  the  inspector,  Mr. 
Pratt,  be  sent  down  from  Buffalo  to 
pass  upon  its  quality.  As  plaintiff 
did  not  want  the  wood  so  early  in 
the  season,  the  inspector  was  not 
sent  at  once,  for  which  reason  the- 
first  car  was  not  shipped  until  June 
14,  between  which  time  and  June 
24,  nine  cars,  containing  160,490 
feet  of  timber,  were  delivered  to  the 
carrier  and  later  accepted  by  plain- 
tiff. Such  Unqualified  act  on  the 
part  of  defendant  was  surely  suffi- 
cient to  indicate  to  plaintiff  an  in- 
tent to  perform  the  contract  accord- 
ing to  its  terms.  The  law  is  settled 
that  the  shipment  of  a  part  of  an 
order  of  goods  is  an  acceptance  of 
the  whole  order.  1  Page,  Contr.  § 
156;  Monarch  Portland  Cement  Co. 
V.  P.  J.  Creedon  &  Sons,  94  Neb. 
185,  142  N.  W.  906.  It  was  shown 
in  the  proof  that  it  is  customary  ta 
cut  the  timber  in  the  winter  when 
there  is  no  sap  in  the  trees,  and  ship- 
the  lumber  in  the  following  summer. 
That  such  was  the  custom  defend- 
ant knew,  and  plaintiff  relied  on  it, 
as  appears  by  the  letter  of  April  7, 
1916,  in  which  it  is  stated:  "We 
shall  not  accept  any  basswood  from 
anyone  until  the  month  of  June, 
which  is  none  too  late  for  it  to  have 
dried  out  properly  for  shipment." 

Shipments  prior  to  the  spring  or 
early  summer  of  1916  would  seem, 
under  such  circumstances  and 
usage,  to  have  been  unusual  and  un- 
warranted. It  seems,  therefore, 
that  the  shipments  made,  even  with- 
out any  notice  to  the  buyer,  are,  to 
say  the  least,  strongly  indicative  of 
an  intention  to  effectuate  a  valid  ac- 
ceptance of  the  offer.    35  Cyc.  55,. 
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cases  cited.  As  stated  in  Page, 
Contr.  §  156,  decisions  which  reach 
different  results  are  generally 
founded  on  differences  in  the  word- 
ing of  the  orders,  trade  usages,  or 
other  circumstances  not  present 
here. 

There  is  an  additional  circum- 
stance to  be  considered  in  this  con- 
nection which  strengthens  plain- 
tiff's position,  and  that  is  the  state- 
ment in  its  letter  of  October  18, 
1915,  as  follows:  "If  you  cannot 
driver  as  ordered,  please  advise  us 
immediately." 

While  it  is  a  general  rule  of  law 
that  acceptance  may  not  be  inferred 
from  mere  silence,  such  silence  un- 
der some  circumstances  may  be  tak- 
en as  some  evidence  of  assent. 
Particularly  is  this  true  in  case  the 
offer  states  that  acceptance  will  be 
assumed  in  case  l^ere  is  no  reply. 
While  plaintiff's  request  for  a  reply 
in  case  delivery  was  impossible  does 
not  say  that  acceptance  would  be 
assumed,  it  is  possible  that  defend- 
ant may  have  regarded  it  in  that 
light.  In  view  of  this  circumstance, 
the  former  dealings  between  the 
parties,  the  custom  of  the  trade  to 
deliver  no  basswood  during  the 
winter  months,  it  was  reasonable 
that  plaintiff  should  have  recognized 
that  defendant's  silence  might  pos- 
sibly have  meant  an  assent.  On  this 
subject  see  Williston,  Contr.  §  91A. 

At  any  rate,  it  is  apparent  that 
plaintiff,  when  accepting  the  timber 
shipped,  regarded  the  offer  as  in 
force,  and  that,  according  to  a  re- 
cent English  decision  (1913),  is  evi- 
dence upon  the  question.  Morrell  v. 
Studd  [1913]  2  Ch.  648,  109  L.  T. 
N.  S.  628,  58  Sol.  Jo.  12. 

Plaintiff's  right  to  recover  for  the 
loss  sustained  because  of  defend- 
ant's failure  to  deliver  lumber  of 
the  character  described  in  the  order, 
and  at  the  time  and  place  therein 
specified,  is  strengthened  further, 
and  in  effect  conclusively,  by  the  ad- 
mission of  both  plaintiff  and  de- 
fendant that  they  intended  the  or- 
der to  be  filled  within  a  year  from 
its  date,  and  that  it  could  have  been 
filled  within  that  time.    Such  being 


their  intentions  with  respect  to  per- 
formance, defendant's  ability  to 
perform  within  a  year,  and  its  per- 
formance in  part  within  that  time, 
considered  in  connection  with  all 
the  facts  and  circumstances  devel- 
oped by  the  proof,  including  the  cor- 
respondence, put  the  contract  be- 
yond th%  operation  of  the  statute. 

Defendant  professes  to  perceive 
serious  error  in  the  jury's  assess- 
ment of  damages  carried  into  the 
verdict.  As  the  position  so  taken 
involves  various  aspects  of  the  facts 
presented,  a  further  view  of  the  rec- 
ord is  necessary. 

Plaintiff's  original  offer  contem- 
plated prompt  delivery  of  the  bass- 
wood  lumber.  As  a  matter  of  fact, 
only  160,490  feet  were  shipped  iii 
1916,  and  by  letter  dated  September 
7  of  that  year,  Mr.  Hewitt  advised 
plaintiff  that,  although  he  had  ex- 
pected to  cut  the  full  500,000  feet 
"this  year,"  labor  troubles  had  so 
far  retarded  the  progress  of  defend- 
ant's work  that  it  had  been  impos- 
sible to  reach  that  boundary  of  tim- 
ber wherein  defendant's  basswood 
was  located.  This  explanation  he 
followed  by  a  reminder  that  bass- 
wood  had  advanced  several  dollars 
in  price,  and  concluded :  "We  hope 
you  will  not  compel  us  to  furnish 
stock  next  year  at  these  old  prices 
on  the  last  year's  contract." 

On  September  19,  plaintiff  re- 
plied, denying  a  charge  of  defend- 
ant that  they  were  paying  higher 
prices  to  other  people  for  basswood, 
expressing  some  dissatisfaction 
that  defendant  had  not  shipped  a 
larger  quantity  during  the  year,  and 
insisting  upon  completed  perform- 
ance during  1917.  Defendant  an- 
swered: "We  will  let  the  order 
stand  as  it  is  and  cut  all  the  5/4 
basswood  we  possibly  can  on  your 
order." 

These  letters  are  the  best  evi- 
dence of  the  understanding  of  the 
parties  in  regard  to  the  contract 
during  1917.  True,  several  letters 
were  exchanged  in  January,  but 
those  of  the  plaintiff  merely  ex- 
pressed disappointment  at  defend- 
ant's failure  to  give  more  definite 
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as  to  the  amount  of     able  was  $60  and  $62  per  thousand^ 


information 

lumber  of  the  kind  ordered  plaintiff 
migrht  expect  during  the  year,  and 
those  of  -  defendant  explained  the 
impossibility  of  forecasting  tiie 
quantity  accurately.  The  letters 
of  March  and  April  dealt  principal- 
ly with  the  details  of  shipment  of 
the  1917  deliveries  and  the  des- 
patching of  Mr.  Pratt  to  inspect 
the  lumber,  preparatory  to  its  ship- 
ment. Defendant's  letter  of  July  3, 
however,  besides  advising  plaintiff 
that  four  cars  were  ready  for  ship- 
ment, added,  "This  will  be  all  we 
will  have  this  year."  Plaintiff's  re- 
ply of  July  6  again  expressed  disap- 
pointment at  the  small  quantity 
shipped,  and  concluded:  "Perhaps 
you  are  planning  to  cut  it  in  the 
coming  season  instead.  Will  you 
please  advise  us  immediately  con- 
cerning this?*' 

Defendant,  in  answering  this  let- 
ter three  days  later,  ignored  this 
inquiry,  and  nothing  further  passed 
between  the  parties  as  to  the  contin- 
uance of  the  contract  until  April  6, 
1918,  when  plaintiff  wrote,  asking 
when  defendant  desired  Mr.  Pratt 
to  ins-pect  the  lumber  and  how  much 
of  it  would  be  shipped  during  the 
season.  Defendant  replied  on  April 
18,  just  eight  months  after  the  last 
car  was  shipped,  stating  that  all 
lumber  was  being  sold  to  the  gov- 
ernment, and  that  "You  must  rea- 
lize that  we  could  not  ship  lumber 
to-day  at  prices  made  in  1915." 

This,  we  believe,  was  the  first  in- 
timation plaintiff  had  that  defend- 
ant did  not  contemplate  shipping  all 
of  the  basswood  called  for  in  the  or- 
der. From  this  time  forward  plain- 
tiff was  at  liberty  to  consider  the 
contract  breached  by  defendant. 
As  appears  from  the  testimony  of 
Mr.  Luther,  secretary  of  the  plain- 
tiff company,  he  "immediately  got 
busy  and  made  inquiries  at  Michi- 
gan, Indiana,  West  Virginia,  Vir- 
ginia, and  Wisconsin  for  quotations 
on  speci^cations,  the  same  as  in  this 
order  to  the  D.  E.  Hewitt  Lumber 
Company."  This  effort  on  his  part 
was  fruitiess  until  July,  at  which 
time  the  best  market  price  obtain- 


delivered  in  Buffalo,  1919  delivery. 
Plaintiffs  damage,  as  found  by  the 
jury,  was  based  upon  the  difference 
between  $39  per  thousand,  the  price 
named  in  plaintiff's  order,  and  the 
quotation  of  $60  and  $62,  just  re- 
ferred to.  Defendant  urges  insis1>- 
ently  that  this  was  an  improper 
measure  of  damage:  First,  because 
the  contract  was  breached  not  in 
April,  1918,  but  on  July  3,  1917, 
when  defendant  advised  plaintiff 
that  four  cars  would  "be  all  we  will 
have  this  year;"  and,  second,  be- 
cause the  quotation  of  $60  and  $62 
covered  not  1918,  but  1919,  delivery. 

As  to  defendant's  first  contention, 
it  is  to  be  noted  that  by  the  terms- 
of  the  original  offer  all  of  the  bass- 
wood  was  to  have  been  delivered 
during  1916;  only  a  part  was 
shipped,  however,  and  plaintiff's 
secretary,  though  disappointed,  ac- 
quiesced in  the  delay.  Five  cars 
were  shipped  during  April,  1917, 
and  in  July  plaintiff  received  the 
letter  relied  upon  by  defendant  as  a 
repudiation  of  the  contract.  This 
letter,  properly  interpreted,  is  not 
sufficient  to  justify  the  conclusion 
insisted  upon  by  defendant.  Its 
plain  import  is  that  four  cars  would 
be  all  defendant  "will  have  this 
year."  It  omitted  the  excuses  or  ex- 
planations contained  in  the  corre- 
spondence of  the  preceding  year,  but 
falls  far  short  of  the  unequivocal 
and  absolute"  renunciation  of  the 
contract  which  the  law  requires. 
Bannister  v.  Victoria  Coal  &  Coke 
Co.  63  W.  Va.  502,  61  S.  E.  338^ 
Elliott,  Contr.  §  2032.  In  view  of 
this  circumstance,  the  evidence  in- 
troduced by  the  defendant  as  to  the 
market  value  of  basswood  in  1917 
does  not  affect  the  issue. 

The  general  statement  of  the  law 
in  regard  to  damages  in  cases  of 
this  character,  as  recently  set  forth 
by  this  court,  is  as  follows:  "For 
breach  of  contract  for  the  sale  of 
personalty,  by  nondelivery  of  the 
property,  the  measure  of  damages 
ordinarily  is  the  difference  between 
the  contract  price  and  the  market 
value  of  the  articles  at  the  time  and 
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place  specified  for  delivery."  Wil- 
son V.  Wiggin,  77  W.  Va.  1,  87  S.  E. 
92.  And  where  no  specific  time  is 
fixed  for  delivery,  the  market  value 
will  be  estimated  as  of  the  time  of 
the  refusal  to  deliver  (Sutherland, 
Damages,  4th  ed.  §  651;  5  Elliott, 
Contr.  §  5108;  Guice  v.  Crenshaw, 
60  Tex.  344;  Summers  Bros.  v. 
Hibbard,  153  111.  102,  111,  46  Am. 
St.  Rep.  872,  38  N.  E.  899) ,  and  the 
same  rule  applies  where  delivery  is 
postponed  from  time  to  time  (Sedg- 
wick, Damages,  9th  ed.  §  737 ;  Rob- 
erts V.  Benjamin,  124  U.  S.  64,  31 
L.  ed.  334,  8  Sup.  Ct.  Rep.  393). 
Defendant  contends,  however,  that 
although  the  breach  may  have  oc- 
curred in  April,  1918,  proof  of  the 
market  value  in  July  for  1919  de- 
livery is  not  a  proper  basis  for 
recovery.  Such  position  is  without 
proof  to  sustain  it.  While  it  is  quite 
true  that  the  buyer  in  such  a  case 
must  act  with  promptness  in  obtain- 
ing goods  to  replace  those  undeliv- 
ered (David  V.  William  Whitmer  & 
Sons,  46  Pa.  Super.  Ct.  307),  the 
evidence  shows  that  diligent  ef- 
forts were  made  at  once  to  secure 
quotations  on  bass- 
wood  of  the  charac- 
ter specified  in 
plaintiff's  offer,  and 
although  inquiries  were  directed  to 
dealers  in  several  states,  plaintiff 
obtained  no  definite  answers  until 
July,  when,  according  to  Luther, 
the  lowest  price  then  obtainable  was 
for  1919  deliveries.  Certainly  this 
circumstance  in  no  way  prejudices 
defendant's  rights  in  the  contro- 
versy. Investigation  discloses  sev- 
eral cases  in  which  the  agreement 
related  to  property  not  to  be  found 
in  the  market,  and  in  such  cases  it 
is  held  that  if  the  course  pursued 
by  the  purchaser  in  obtaining  other 
like  property  was  the  only  way  it 
could  be  obtained,  or  was  a. reason- 
able or  prudent  way  of  obtaining  it, 
the  difference  between  the  contract 
price  and  the  higher  cost  of  the 
property  thus  obtained  may  be  re- 
covered by  the  purchaser  as  dam- 
ages   naturally    arising    from    the 


ElTldenee^ 
diligence  la 
parrhn  ulnar 
«Isew]iere. 


breach  itself.  Sutherland,  Dam- 
ages, 4th  ed.  §  652,  cases  cited.  In 
our  judgment  plaintiff's  conduct 
fully  satisfied  this  test,  and  we  find 
no  error  in  the  damages  as  found  by 
the  jury. 

The  refusal  to  grant  defendant  a 
continuance  after  plaintiff  was  per- 
mitted to  amend  the  first  count  of 
the  declaration  during  the  progress 
of  the  trial  is  complained  of.  As 
has  been  pointed  out,  plaintiff's 
theory  of  the  case  is  that,  as  plain- 
tiff acquiesced  in  delays  in  the  ful- 
filment of  the  contract,  it  was  ex- 
tended beyond  the  time  fixed  in  tibe 
original  offer.  In  order  to  establish 
this  proposition,  plaintiff  offered  as 
evidence,  and  filed  as  exhibits,  many 
letters  exchanged  between  the  par- 
ties, some  of  which  have  been  re- 
ferred to. 

Immediately  upon  their  introduc- 
tion, defendant  moved  to  strike 
from  the  evidence  any  letter  after 
the  year  1916,  which  tended  to 
prove  or  show  any  continuation  or 
modification  of  the  contract.  The 
legal  foundation  for  this  motion,  ac- 
cording to  defendant's  brief,  lay  in 
the  fact  that  the  two  counts  of  the 
declaration  alleged  the  purchase  of 
the  lumber  specified  in  the  order  for 
1916  delivery,  and  that  therefore 
the  letters,  to  whose  admission  it 
objected,  were  foreign  to  the  case. 
At  this  point,  counsel  for  the  plain- 
tiff asked  leave  to  amend  the  decla- 
ration in  order  to  show  that  by  mu- 
tual consent  the  contract  was  car- 
ried through  the  years  from  1916  to 
1918.  The  leave  the  court  granted, 
and  the  declaration  accordingly  was 
amended,  and  to  this  action  defend- 
ant excepted,  and  moved  for  a  con- 
tinuance upon  the  ground  of  lack  of 
preparation  on  its  part  to  show  the 
market  price  after  1917,  which  mo- 
tion the  court  overruled,  and  the  de- 
fendant again  excepted. 

Section  8,  chapter  131,  Code  (§ 
4912) ,  authorizes  amendments  of  a 
pleading  when  necessary  to  warrant 
proof  offered  and  admitted,  to  the 
end  that  substantial  justice  may  be 
promoted,  and  to  grant  a  continu- 
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ance  should  good  cause  therefor  be 
made  to  appear.  In  the  statute 
there  is  no  language  to  warrant  the 
statement  sometimes  expressed  that 
the  defendant  is  entitled  to  a  con- 
tinuance "as  a  matter  of  right,"  nor 
do  our  decisions  so  hold.  Koen  v. 
Fairmont  Brewing  Co.  69  W.  Va. 
94,  70  S.  E.  1098;  Adams  v.  Adams, 
79  W.  Va.  546,  92  S.  E.  463.  These 
decisions  are  conclusive  that  cause 
satisfactory  to  the  trial  court  must 
be  shown.  As  in  the  Adams  Case, 
the  amendment  did  not  affect  the 
merits  of  the  action,  nor  did  the 
proof  thereunder  introduce  any 
element  in  the  case  which  the  de- 
fendant might  not  have  anticipate 
under  the  original  declai;ation, 
which  did  not  purport  to  fix  the 
date  of  the  breach.  No  doubt  the 
same  witnesses  called  in  by  defend- 
ant to  prove  the  market  value  of 
basswood  during  1917  were  as  well 

qualified  to  testify 
d»i"i-raiT»e  as  to  its  value  dur- 
^.^•^^JJy.  ing  the  succeeding 

year.  The  neces- 
sity of  a  continuance  was  not  made 
apparent  to  the  trial  court,  nor  do 
we  see  any. 

The  right  of  the  plaintiff  to  bene- 
fit by  the  language  used  in  his  in- 
struction No.  1  is  questioned  by 
defendant  on  the  theory  that  it  sub- 
mits to  the  jury  the  existence  of  a 
contract  between  the  parties  as  of 
October  18,  1915,  when,  as  the  truth 
is,  it  was  the  duty  of  the  court  to  de- 
termine that  fact,  if  fact  it  was; 
and  for  this  proposition  E.  T.  Bar- 
num  Iron  Works  v.  Prescott  Constr. 
Co.  86  W.  Va.  173, 102  S.  E.  860,  is 
cited.  In  that  case,  however,  the 
contract  upheld  and  enforced  de- 
pended entirely  ujron  the  corre- 
spondence between  the  parties,  as 
the  opinion  shows.  Here  there  were 
letters,  it  is  true,  but  they  are  incon- 
clusive unless  they  are  construed  in 
conjunction  with  other  facts  and 


circumstances  found  in  the  record, 
and     as     there     is  Trim-jory- 

SOme    conflict    as    to    ezlatence  of 

their     effect     upon  «"■*'•«*• 
the  issue  involved,  the  jury  is  the 
proper  body  to  find  a  solution  for 
the  conflict. 

The  rule  laid  down  in  13  C.  J.  782, 
also  cited  in  the  E.  T.  Barnum  Iron 
Works  Case,  supra,  is  this:  "But 
where  letters  introduced  in  evidence 
by  plaintiff  in  proof  of  the  contract 
sued  on  do  not  constitute  in  them- 
selves a  completed  contract,  but 
merely  negotiations  with  a  view  to  a 
contract,  and  they  are  supplemented 
by  oral  testimony,  it  is  proper  to 
submit  to  the  jury  the  question 
whether  the  contract  alleged  was  in 
fact  completed ;"  and  to  support  the 
rule  so  stated,  the  author  cites 
Harvard  Pub.  Co.  v.  Syndicate  Pub. 
Co.  36  C.  C.  A.  470,  94  Fed.  754; 
Crossley  v.  Summit  Lumber  Co.  — 
Mo.  App.  — ,  187  S.  W.  113;  Dough- 
erty V.  Briggs,  231  Pa.  68,  79  Atl. 
924.  These  citations  sustain  the 
text  quoted,  and  the  rule  is  especial- 
ly applicable  to  the  question  here 
considered,  relating,  as  it  does,  to 
defendant's  acceptance  or  nonac- 
ceptance  of  plaintiff's  order;  that  of 
course  being  a  question  for  the  jury 
to  settle,  as  held  in  each  of  the  cases 
last  cited,  and  also  in  Camp  v.  Wil- 
son, 97  Va.  265,  33  S.  E.  591.  This 
instruction,  therefore,  was  not  im- 
properly given. 

So  far  as  it  is  incumbent  upon  us 
to  enter  upon  a  discussion  of  other 
instructions  requested  by  plaintiff, 
it  is  only  necessary  to  refer  to  what 
has  been  said  on  tiie  subject  in  oth- 
er connections.  The  order  to  be  en- 
tered here,  pursuant  to  this  opinion, 
will  be  to  reverse  the  judgment  of 
the  Circuit  Court,  reinstate  the  ver- 
dict, and  enter  judgment  thereon, 
and  award  to  plaint^  the  costs  ex- 
pended by  him  in  that  court  and 
here. 
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ANNOTATION. 
Acting  on  order  for  goods  aa  an  acceptance  thereof. 


I.  Scope,  476. 

II.  Shipping:  goods  as  acceptance,  476, 
III.  Miscellaneous  acts,  479. 

I.  Scope. 

The  present  annotation  is  confined 
to  cases  where  the  offeree  has  actually 
performed  some  act  or  acts  leading  to 
the  filling  of  the  order,  such,  for  in- 
stance, as  manufacturing  the  goods 
ordered  or  shipping  the  same,  etc. 
This,  of  course,  excludes  cases  involv- 
ing the  effect  of  mere  silence  after 
receipt  of  the  order,  acceptance  of  de- 
posits' made  with  the  order,  notifica- 
tion of  receipt  of  the  order,  etc<,  and 
similar  acts  which  do  not  amount  to, 
or  are  not  necessary  steps  in,  the  ac- 
tual filling  of  the  order. 

As  to  acknowledging  receipt  of 
order  for  goods  as  an  acceptance  com- 
pleting the  contract,  see  annotation 
following  Krohn-Fechheimer  Co.  v. 
Palmer,  10  A.L.R.  673.  And  as  to  ef- 
fect of  delay  of  principal  in  disapprov- 
ing or  rejecting  orders  for  goods  taken 
by  agent  subject  to  approval,  see  an- 
notation in  7  A.L.R.  1686. 

tl.  Shipping  goods  aa  acceptance. 

The  general  rule  is  to  the  effect 
that  an  order  for  goods  is  accepted  by 
the  shipment,  within  a  reasonable 
time,  of  the  goods  consigned  to  the 
buyer  in  accordance  with  the  terms  of 
the  order,  such  an  act  being  regarded 
as  a  signification  of  the  seller's  ac- 
ceptance and  approval  of  the  contract, 
sufiicient,  without  more,  to  render  it 
complete  and  enforceable. 

United  States. — Emerson-Branting- 
h^m  Implement  Co.  v.  Lawson  (1916) 
237  Fed.  877;  Lang  &  Gros  Mfg.  Co. 
V.  F't,  Wayne  Corrugated  Paper  Co. 
(1921)  278  Fed.  483. 

Alabama. — Sturdivant  v.  Mt.  Dixie 
Sanitarium,  Land  &  Invest.  Co.  (1916) 
197  Ala.  280,  72  So.  502. 

Arkansas. — Main  v.  Tracey  (1905) 
76  Ark.  371,  88  S.  W.  981,  on  subse- 
quent appeal  in  (1908)  86  Ark.  27,  109 
S.  W.  1015. 

California. — Martyn  v.  Western  P. 
R.  Co.   (1913)  21  Cal.  App,  589,  132 


Pac.  602.  And  see  J.  I.  Case  Threshing 
Mach.  Co.  v.  Copren  Bros.  (1916)  32 
Cal.  App.  194,  162  Pac.  647. 

Georgia.  —  W.  F.  Maine  &  Co.  v. 
Howell  (1910)  7  Ga,  App.  311,  66  S.  E. 
804;  J.  I.  Case  Threshing  Mach.  Co. 
v.  Donalson  (1912)  10  Ga.  App.  428, 

73  S.  E.  618,  on  subsequent  appeal  in 
(1913)  12  Ga.  App.  121,  76  S.  E.  1049; 
Spence  Drug  Co.  v.  American  Soda 
Fountain  Co.  (1912)  11  Ga.  App.  473, 
75  S.  E.  817.  And  see  Robinson  v. 
Leatherbee  Tie  &  Lumber  Co.  (1904) 
120  Ga.  901,  48  S.  E.  380. 

Illinois. — ^tar  Union  Line  v.  Bostci: 
Medical  Institute  (1906)  126  111.  App. 
106;  Schmidt  v.  Marine  Milk  Con- 
densing Co.  (1915)  197  111.  App.  279. 

Indiana. — Haskell  &  B.  Car  Co.  v. 
Allegheny  Forging  Co.  (1910)  47  Ind. 
App.  392,  91  N.  E.  975. 

Iowa. — Louis  Cook  Mfg.  Co.  v.  Ran- 
dall (1883)  62  Iowa,  244,  17  N.  W. 
507;  McCormick  Harvesting  Mach.  Co. 
v.  Markert  (1899)  107  Iowa,  340,  78 
N.  W.  33;  Rock  Island  Plow  Co.  v. 
Meredith  (1899)  107  Iowa,  498,  78  N. 
W.  233 ;  Petroleum  Products  Distribut- 
ing Co.  V,  Alton  Tank  Line  (1914)  165 
Iowa,  398,  146  N.  W.  52.  See  also  Mc- 
Cormick Harvesting  Mach.  Co.  v.  Rich- 
ardson (1898)  89  Iowa,  525,  56  N.  W. 
682. 

Kansas. — Ziehme  v.  Parish    (1906) 

74  Kan.  542,  87  Pac.  685;  Hessig-Ellis 
Drug  Co.  V.  Sly  (1910)  83  Kan.  60, 109 
Pac.  770,  Ann.  Cas.  1912A,  551.  And 
see  Crystal  Case  Co.  v.  Amett  (1906) 
73  Kan.  774,  85  Pac.  302. 

Massachusetts.  —  See  Burroughs 
Adding  Mach.  Co.  v.  Cemetery  of  Mt. 
Auburn  (1914)  217  Mass.  378,  104  N. 
E.  744. 

Michigan. — National  Cash  Register 
Co.  v.  Dehn  (1905)  139  Mich.  406,  102 
N.  W.  965.  And  see  Hallwood  Cash 
Register  Co.  v.  Millard  (1901)  127 
Mich.  316,  86  N.  W.  833, 

Mississin>i. — Hercules  Mfg.  Co.  v. 
Wallace  (1921)  124  Miss.  27,  86  So. 
706. 

Missouri.— Outcault  Adv.  Co.  v.  Wil- 
son (1915)  186  Mo.  App.  492, 172  S.  W. 
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394;  Williams  v<  Emeraon-Branting- 
ham  Implement  Co.  (1917)  —  Mo. 
App.  — ,  198  S.  W.  425. 

Nebraska. — Sheridan  Coal  Co.  t.  C. 
W.  Hull  Co.  (1910)  87  Neb,  117,  138 
Am.  St.  Rep.  435,  127  N.  W.  218;  Mon- 
arch Portland  Cement  Co.  v.  P.  J. 
Creedon  &  Sons  (1913)  94  Neb.  185, 
142  N.  W.  906. 

North  Carolina.  —  Crook  v.  Cowan 
<1870)  64  N.  C.  743;  Ober  v.  Smith 
(1878)  78  N,  C.  313. 

Oklahoma.  —  See  Cameron  Coal  & 
Mercantile  Co.  v.  Universal  Metal  Co. 
(1910)  31  L.R.A.(N.S.)  618,  26  Okla. 
615,  110  Pac.  720. 

Siouth  Carolina. — Burwell  &  D.  Co. 
T.  Chapman  (1901)  59  S.  C.  681,  38  S. 
E.  222. 

South  Dakota. — Nicholas  &  S.  Co.  v. 
Horstad  (1906)  21  S.  D.  80,  109  N.  W. 
509. 

Washington. — Whitman  Agri.  Co.  v. 
Strand  (1894)  8  Wash.  647,  36  Pac. 
682. 

Wisconsin. — Hawkinson  v.  Harmon 
(1887)  69  Wis.  551,  35  N.  W.  28;  King- 
man &  Co.  V.  Watson  (1897)  97  Wis. 
596,  73  N.  W.  438. 

England. — Brogden  v.  Metropolitan 
R.  Co.  (1877;  H.  L.)  L.  R,  2  App. 
Cas.  666,  6  Eng.  Rul.  Cas.  94,  per 
Lord  Blackburn.  And  see  Hart  y. 
Bush  (1858)  27  L.  J.  Q.  B.  N.  S.  271, 
4  Jur.  N.  S.  633,  El.  Bl.  &  El.  494, 
120  Eng.  Reprint,  693. 

Canada. — See  St.  Helen's  Sinelting 
Co.  V.  Dominion  Antimony  Co.  (1908) 
42  N.  S.  385. 

In  Petroleum  Products  Distributing 
Co.  V.  Alton  Tank  Line  (1914)  165 
Iowa,  398,  146  N.  W.  52,  supra,  the 
court  said :  "Acceptance  of  a  contract 
may  be  proved  by  facts  or  circum- 
stances, or  by  expressed  words  of  ac- 
ceptance. It  may  be  shown  by  prov- 
ing acts  done,  on  the  faith  of  the  order, 
such  as  indicate  an  acceptance  of  the 
terms  of  the  order.  This  may  be 
shown  by  the  shipment  of  the  goods 
ordered."  In  W.  F.  Maine  &  Co.  v. 
Howell  (1910)  7  Ga.  App.  311,  66  S. 
E.  804,  supra,  it  was  said  that  execu- 
tion of  a  contract  by  filling  an  order 
according  to  its  terms  constituted  "the 
very  highest  form  of  acceptance." 

And  it  has  been  said  that  cases  in* 


volving  orders  for  goods  fall  into  that 
class  where  the  offeree  is  required  to 
do  something  rather  than  promising  to 
do  something,  and  in  which  the  doing 
of  the  required  act  is  an  acceptance 
without  other  notice  of  intention. 
Garter  v.  Western  Tie  &  Timber  Co. 
(1914)  184  Mo.  App.  523,  170  S.  W. 
446;  Williams  v.  Emerson-Branting- 
ham  Implement  Co.  (1917)  —  Mo.  App. 
— ,  198  S.  W.  425;  Kingman  &  Co.  v, 
Watson  (1897)  97  Wis.  596,  73  N.  W. 
438;  Brogden  v.  Metropolitan  R.  Co. 
(Eng.)  supra,  per  Lord  Blackburn.  In 
Williams  v.  Emerson-Brantingham  Im- 
plement Co.  (Mo.)  supra,  the  court 
said:  "The  acceptance  may  be  by 
word  or  act,  but  there  must  be  an 
acceptance.  Notice  of  the  acceptance 
is  not  always  necessary,  and  when 
necessary  may  be  waived.  We  concede 
that  where  the  offer  is  to  have  the 
other  party  do  something  for  the  of- 
fered consideration,  as  distinguished 
from  promising  to  do  something,  then 
the  doing  of  such  thing  by  the  other 
party  is  an  acceptance,  and  no  notice 
by  the  offeree  of  the  intention  to  dc 
the  thing  called  for  is  necessary.  An 
order  to  ship  goods  becomes  a  con- 
tract when  the  goods  are  shipped, 
without  any  communication  of  the  ac- 
ceptance." And  in  Kingman  &  Co.  v. 
Watson  (Wis.)  supra,  the  court  said: 
"It  is  familiar  law  that  if  one  person 
agrees  to  do  a  particular  thing,  pro- 
vided another  shall  do  a  certain  other 
thing,  performance  by  the  latter  sup- 
plies the  lack  of  a  previous  promise  to 
do  the  thing,  and  entitles  him  to  en- 
force the  agreement  of  which  his  act 
was  the  consideration.  .  .  .  Thus, 
the  delivery  by  the  plaintiff  of  the 
threshing-machine  outfit  to  the  de- 
fendant, pursuant  to  his  order  there- 
for, bound  the  latter  to  perform  the 
terms  of  the  order,  and  the  acceptance 
of  the  defendant's  order  by  the  plain- 
tiff in  like  manner  bound  it  to  comply 
with  the  stipulations  therein  to  be 
performed  on  its  part.  That  there  was 
a  valid  contract  of  sale  to  the  effect 
stated  in  the  order,  binding  on  both 
parties,  cannot  admit  of  question." 

And  shipment  in  compliance  with  an 
order  for  goods  of  a  part  thereof  has, 
in  a  number  of  cases,  been  held  to 
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complete  the  contract  of  sale.  Haskell 
&  B.  Car  Co.  v.  Allegheny  Forging  Co. 
(1910)  47  Ind.  App.  392,  91  N.  E.  975; 
Crystal  Case  Co.  v.  Arnett  (1906)  73 
Kan.  774,  85  Pac.  302;  Sheridan  Coal 
Co.  V.  C.  W.  Hull  Co.  (1910)  87  Neb. 
117,  138  Am.  St.  Rep.  435,  127  N.  W. 
218;  Monarch  Portland  Cement  Co.  v. 
P.  J.  Creedon  &  Sons  (1913)  94  Neb. 
185,  142  N.  W.  906;  Smith  v.  Droubay 
(1899)  20  Utah,  443,  58  Pac.  1112; 
Wood  &  Brooks  Co.  v.  D.  E.  Hewitt 
Lumber  Go.  (reported  herewith)  ante, 
467. 

But  the  shipment  of  a  quantity  of 
soods  less  than  was  ordered,  to  con* 
stitute  an  acceptance  of  the  order, 
must  have  been  made  under  and  pur' 
'suant  thereto.  Thedford  v.  Herbert 
(1907)  118  App.  Div.  181,  102  N.  Y. 
Supp.  .1083 ;  Senner  &  K.  Co.  v.  Gera 
Mills  (1918)  185  App.  Div.  562,  173 
N.  Y.  Supp.  265.  In  the  Senner  &  K. 
Co.  Case  (N.  Y.)  supra,  it  appeared 
that  deliveries  of  small  quantities  of 
goods  were  made  at  the  earnest  solic- 
itation of  the  giver  of  the  order  to 
permit  it  to  carry  on  its  business,  and 
upon  terms  of  payment  differing  from 
those  of  the  original  order,  and  it  was 
held  that  such  delivery  constituted  an 
accommodation  rather  than  evidence 
of  an  intent  to  accept  the  origrinal 
order  in  full.  And  it  has  been  held 
that  shipment  of  part  of  an  order  does 
not  constitute  an  acceptance  of  the 
whole  order,  so  as  to  complete  the  con- 
tract. Thus,  in  Ghickamauga  Mfg.  Co. 
V.  Augusta  Grocery  Co.  (1919)  23  Ga. 
App.  163,  98  S.  E.  114,  shipment  of  a 
part  of  the  goods  ordered  was  held  not 
to  constitute  an  acceptance  of  the  en- 
tire order,  at  least,  where  it  does  not 
appear  that  the  shipper  "advised"  the 
purchaser  or  "indicated"  to  him  "in 
any  manner"  at  the  time  the  particular 
shipment  was  made,  or  before  the 
order  for  the  remainder  was  revoked, 
that  the  shipment  was  so  made  under 
the  terms  of  the  order.  The  court 
said:  "The  shipment  of  some  of  the 
commodity  ordered,  without  reference 
to  its  terms,  could  not  of  itself  con- 
vert the  mere  order  into  a  valid  and 
binding  mutual  agreement  between  the 
parties."  And  in  Frick  &  Lindsay  v. 
Johnstown  &  S,  R.  Co.  (1922)  —  Pa. 


— ,  115  Atl.  837,  it  was  held  that  the 
shipment  "must  be  identical  in  order 
to  bring  the  minds  of  the  parties  to- 
gether, and  that  it  was  Insufficient  to 
ship  the  goods  to  a  place  other  than 
that  specified  in  the  order."  And 
in  Auto  Spring  Repairer  Co.  v. 
Mutual  Auto  Accessories  Co.  (1911) 
72  Misc.  402,  130  N.  Y.  Supp.  140, 
it  was  held  that  one  who  received 
an  order  for  goods  in  instalments  did 
not  accept  the  order  as  a  whole  by 
delivering  a  number  of  instalments 
under  the  order,  so  as  to  prevent  the 
buyer  canceling  the  order.  And  that 
mere  delivery  of  a  part  of  goods 
ordered  standing  alone  does  not  con- 
stitute an  acceptance,  see  Cecile  Cos- 
tumes V.  Michel  (1921)  190  N.  Y.  Supp. 
509. 

However,  shipment  of  "substantial- 
ly" the  amount  ordered  has  been  held 
to  constitute  a  sufficient  "implied" 
acceptance.  Lang  &  Gros  Mfg.  Co.  v. 
Ft.  Wayne  Corrugated  Paper  Co. 
(1921)  278  Fed.  483. 

Under  the  rules  recognizing  ship- 
ment as  acceptance,  the  contract  be- 
comes effective  at  the  time  the  goods 
are  shipped  on  the  order.     Main  v. 
Tracey  (1905)  76  Ark.  371,  88  S.  W. 
981,  on  subsequent  appeal  in   (1908) 
86  Ark.  27,  109  S.  W.  1015  (holding 
that  the  sending  of  a  letter  counter- 
manding the  order  does  not  constitute 
a  good  defense  to  an  action  for  the 
purchase  money,  in  the  absence  of  a 
showing  that  it  was  received  by  the 
seller  prior  to  the  shipping  of  the 
froods) ;  Marty n  v.  Western  P.  R.  Co. 
(1913)  21  Cal.  App.  689,  132  Pac.  602 
(holding  that  the  order  could  not  be 
countermanded  while  the  goods  were 
in   transit) ;    Whitman    Agri.    Co.    v. 
Strand  (1894)   8  Wash.  647.  86  Pac. 
682  (holding  that  the  order  could  not 
be  countermanded  after  the  contract 
had  been  completed  by  delivery  to  the 
carrier) ;      Hawkinson     v.     Harmon 
(1887)  69  Wis.  551,  35  N.  W.  28  (hold- 
ing  the   contract   complete   notwith- 
standing a  telegram  countermanding 
the  order  was  sent  on  the  day  of  the 
shipment,  it  not  having  been  received 
until  two  days  later).    And  see  Out- 
cault  Adv.  Co.  V.  Wilson  (1916)  186 
Mo.  App.  492,  172  S.  W.  394. 
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However,  shipment  of  {roods  ordered 
does  not  constitute  an  acceptance 
which  will  preclude  a  countermandins: 
of  the  order,  where  the  seller  desisr- 
nates  itself  as  consignee,  since  in  such 
a  case  delivery  to  the  carrier  does  not 
constitute  delivery  to  the  purchaser. 
J.  I.  Case  Threshing  Mach.  Co.  v.  Don- 
alson  (1918)  12  Ga.  App.  121,  76  S. 
E.  1049. 

Nor  does  the  shipping  by  t^e  offeree 
of  the  goods  ordered,  to  its  own 
agency,  in  itself  constitute  an  accept^ 
ance.  It  was  so  held  in  Williams  v. 
Emerson-Brantingham  Implement  Co. 
(1917)  —  Mo.  App.  — ,  198  S.  W. 
425,  where  the  court  said :  "The  ship- 
ping of  the  machinery  by  the  defend- 
ant to  its  own  agency  at  Springfield 
shows  no  more  than  an  intention  to 
put  itself  in  a  position  to  comply  with 
the  offer  if  defendant  decided  to  ac- 
cept same,  or  more  likely  was  intended 
to  place  defendant  in  a  better  position 
to  dicker  for  better  terms.  It  shows 
no  intention  of  letting  the  property  go 
out  of  its  possession  on  the  terms  of 
the  offer." 

And  where  the  order  expressly  pro- 
vided for  the  performance  of  certain 
acts  as  a  condition  of  acceptance,  act- 
ing on  the  order  in  other  ways  does 
not  always  constitute  an  acceptance. 
Thus,  in  National  Trading  Co.  v.  Vul- 
canite Portland  Cement  Co.  (1908)  86 
C.  C.  A.  341,  159  Fed.  408,  where  an 
order  for  cement  was  to  become  ef- 
fective only  on  the  giving  of  a  written 
guaranty  as  to  quality,  it  was  held 
that  the  shipment  of  a  portion  of  the 
cement  without  furnishing  the  stipu- 
lated guaranty  did  not  constitute  an 
unconditional  acceptance.  The  court 
said:  "Of  course,  in  many  cases,  the 
acceptance  of  an  order  for  goods  may 
be  inferred  from  their  shipment.  In 
the  present  case,  however,  the  de- 
fendant's proposition  called  for  the 
approval  of  its  requirement  as  to  qual- 
ity. Something  more  than  a  shipment 
of  a  small  portion  of  the  cement  was 
necessary." 

But  ordinarily  written  acceptance  is 
not  essential,  although  the  offer  or 
order  provides  that  acceptance  shall 
be  made  in  that  manner.  At  least  it 
has  been  held  that  the  shipping  of 


goods  ordered  on  a  written  form  con- 
stitutes an  acceptance  of  the  contract, 
although  the  order  expressly  provided 
that  it  would  become  a  contract  "upon 
the  acceptance  by  the  dealer  in  the 
space  below,"  and  the  seller  never 
wrote  in  an  acceptance.  Hercules 
Mfg.  Co.  V.  Wallace  (1921)  124  Miss. 
27,  86  So.  706.  In  such  a  case  the  pro- 
vision requiring  written  acceptance  is 
for  the  benefit  of  the  offeree  and  may 
be  waived  by  him. 

Of  course,  the  shipment  of  goods 
ordered  does  not  constitute  an  accept- 
ance where  the  terms  of  the  order  are 
not  complied  with.  Thus,  in  Baird  v. 
Pratt  (1906)  10  L.R.A.(N.S.)  1116,  78 
C.  C.  A.  515,  148  Fed.  826,  it  was  held 
that  the  acceptance  of  an  order  taken 
by  a  traveling  salesman  was  not  ef- 
fected by  shipping  the  goods  and  send- 
ing by  mail  an  invoice  and  bill  for 
them,  the  terms  of  the  contract  in 
which  were  different  from  those  con- 
tained in  the  order.  So,  in  Goodspeed 
V.  Wiard  Plow  Co.  (1881)  45  Mich. 
822,  7  N.  W.  902,  it  was  held  that  the 
shipment  of  goods  not  made  in  accord- 
ance with  the  terms  of  the  order  did 
not  constitute  a  binding  acceptance. 
And  in  Bruce  v.  Pearson  (1808)  3 
Johns.  (N.  Y.)  534,  where  the  offeree 
in  effect  modified  the  order,  and 
shipped  on  a  shorter  credit  than  the 
offer  called  for,  it  was  held  that  there 
was  no  contract  express  or  implied. 

IJI.  JIfiacellaneous  acts. 

Generally  speaking,  it  may  be  said 
that  actual  delivery  of  the  possession 
of  the  goods  pursuant  to  an  offer  or 
order  therefor  is  sufficient  if  within  a 
reasonable  time,  without  more,  to  ef- 
fect a  complete  sale  thereof.  See 
Rosenfeld  v.  Ehrhart  (1916)  202  111. 
App.  617;  Aultman,  M.  &  Co.  v.  Nilson 
(1900)  112  Iowa,  634,  84  N.  W.  692; 
Rickey  v.  Stewart  (1891)  45  Minn.  437, 
48  N.  W.  22;  Bundy  v.  Meyer  (1921) 
148  Minn.  252,  181  N.  W.  846;  Briggs 
v.  Sizer  (1864)  30  N.  Y.  647;  Grant  v. 
Griffith  (1899)  39  App.  Div.  107,  56  N. 
Y.  Supp.  791,  affirmed  on  opinion  below 
in  (1901)  165  N.  Y.  686,  59  N.  E.  1123; 
Simpson  v.  J.  I.  Case  Threshing  Mach. 
Co.  (1918)  170  N.  Y.  Supp.  166; 
Cooper  V.  Altimus  (1869)  62  Pa.  486; 
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and  Taylor  t.  Jones  (1876)  L.  R.  1  C. 
P.  Div,  (Eng.)  87,  45  L,  J.  C.  P.  N.  S. 
110,  34  L.  T.  N.  S.  131.  For  instance, 
in  Rickey  v.  Stewart  (1891)  45  Minn. 
437,  48  N.  W.  22,  supra,  the  defendant 
called  at  plaintiff's  place  of  business 
with  his  employee,  examined  goods, 
.selected  such  as  he  wanted,  and  said 
that  he  would  send  the  employee  for  it, 
and,  upon  the  employee's  return,  it  was 
'delivered  to  him.  The  transaction  was 
held  to  constitute  a  completed  sale. 
And  in  Taylor  v.  Jones  (Eng.)  supra, 
the  order  was  given  by  letter,  and 
it  was  held  that  the  transaction  was 
-completed  by  the  seller  sending  his 
servant  with  the  goods  and  delivering 
them  at  the  buyer's  place  of  business. 
Of  course,  the  goods  delivered  must 
meet  the  requirements  of  the  order  in 
order  to  complete  the  contract.  Hart 
V.  Mills  (1846)  15  Mees.  &  W.  85,  153 
Eng.  Reprint,  771,  15  L.  J.  Exch.  N.  S. 
"200,  holding  that  delivery,  of  double 
the  amount  ordered  did  not  complete 
the  contract  so  as  to  prevent  the  coun- 
termanding thereof. 

And  a  tender  of  the  property  ordered 
lias  been  held  to  constitute  a  good  ac- 
ceptance. Thus,  in  Western  Historical 
<;o.  V.  Schmidt  (1883)  56  Wis,  681,  14 
N,  W.  822,  where  an  order  was  given 
for  a  book,  it  was  held  that  a  tender 
of  the  book  i^ithin  a  reasonable  time, 
and  before  the  offer  to  buy  was  with- 
drawn, -was  an  acceptance  of  the  offer 
1;o  buy,  binding  upon  the  offerer,  pro- 
vided the  book  conformed  in  all  re- 
spects to  the  contract. 

And  in  Sanford  v.  Howard  (1857) 
29  Ala.  684,  68  Am.  Dec.  101,  where  an 
•executor  ordered  a  storekeeper  to  fur- 
nish such  goods  to  the  children  of  the 
testator  as  they  should  order,  it  was 
held  that  the  furnishing  of  such  goods 
to  such  children,  and  the  charging  of 
the  same  to  the  testator,  constituted 
an  acceptance  sufficient  to  complete 
the  contract. 

In  Cope's  Estate  (1899)  191  Pa.  689, 
43  Atl.  473,  where,  pursuant  to  a  course 
of  dealing  between  a  tradesman  and 
his  customer,  goods  selected  by  the 
latter  were  laid  aside  in  a  drawer  kept 
for  him  for  that  purpose,  and  charged 
to  his  account,  with  payment  generally 
made  when  the  goods  were  taken  away, 


it  was  held  that  such  transaction  con- 
stituted complete  contracts  binding 
upon  the  estate  of  the  customer.  And 
in  Heintzman  &  Co.  v.  Rundle  (1912) 
6  Sask.  L.  Rep.  121,  20  West.  L.  R.  202, 
4  D.  L.  R.  688,  it  was  held  that  the 
setting  aside  or  reserving  of  the  ar- 
ticle ordered,  together  with  a  request 
that  the  offerer  accept  delivery,  com- 
pleted the  contract. 

So  it  has  been  held  that  shipping  the 
ordered  goods,  and  installing  the  same 
for  the  purchaser,  constitute  an  ac- 
ceptance of  the  order  sufficient  to  com- 
plete the  contract.  Mauger  v.  Crosby 
(1876)  117  Mass.  380  (shipping  and 
installing  lithographic  machine). 

And  it  has  been  held  that  an  order 
for  an  article  to  be  manufactured  be- 
comes a  binding  contract  upon  the 
commencement  of  its  construction.- 
Loyd  Mercantile  Co.  v.  Long  (1909) 
123  La.  777,  49  So.  521,  holding  that 
an  order  for  a  mandrel  and  pulley  to 
be  manufactured  could  not  be  counter- 
manded after  its  construction  had 
been  begun.  And  in  Albright  v. 
Steghan  Motor  Car  Co.  (reported 
herewith)  ante,  463,  it  v^as  held  that 
an  order  for  a  motor  truck  to  be  built 
according  to  specifications  was  ac- 
cepted by  the  company  by  commencing 
construction  of  the  truck  pursuant  to 
the  terms  of  the  order,  although  the 
order  expressly  provided  that  it 
should  not  be  binding  unless  counter- 
signed by  an  officer  of  the  company, 
such  a  provision  being  for  the  benefit 
of  the  offeree,  being  subject  to  waiver 
by  it. 

And  in  Shaenfield  v.  Hall  Safe  & 
Fixture  Co.  (1913)  —  Tex.  Civ.  App. 
. — ,  157  S.  W.  462.  -where  a  safe  was 
ordered,  and  alterations  therein  were 
made  and  delivery  temporarily  with- 
held at  the  request  of  the  buyer,  it 
was  held  that  the  altering  of  the  safe 
constituted  an  acceptance  of  the  order 
which  prevented  the  countermanding 
of  the  order  while  the  alterations  were 
being  made,  and  this  although  the 
order  expressly  provided  that  nothing 
but  shipment  or  delivery  should  con- 
stitute an  acceptance  by  the  seller.  It 
was  said  that  this  provision  was  for 
the  sole  benefit  of  the  seller,  so  that  it 
could  be  waived  by  him  and  acceptance 
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indicated  by  other  acts,  as  was  in  fact 
held  to  have  been  the  case  by  the  mak- 
ing of  the  alterations  at  the  request 
of  the  buyer. 

And  the  preparing  or  manufacturing 
of  goods  ordered,  together  with  the  de- 
livering or  shipping  thereof,  has  been 
held  sufficient  to  make  the  contract  a 
complete  one.  Carter  v.  Western  Tie 
&  Timber  Co.  (1914)  184  Mo.  App.  523, 
170  S.  W.  445  (manufactured  timber) ; 
Crook  V.  Cowan  (1870)  64  N.  C.  743 
(cai^ets);  Woods  &  6.  Ck>.  v.  D.  E. 
Hewitt  Luubeh  Co.  (reported  here- 
with) ante,  467  (cutting  and  ship- 
ping timber). 

And  the  manufacturing,  shipping, 
and  installing  of  goods  ordered  have 
been  held  to  constitute  an  implied  ac- 
ceptance of  an  order  therefor,  al- 
though a  blank  space  on  the  written 
order  for  acceptance  was  not  filled. 
Knight  Light  Co.  t.  Morrisob  (1916) 
203  IlL  App.  508. 

It  has  been  held  that  the  rule  that 
a  contract  will  be  completed  by  the 
filling  of  an  order  applies  even  where 
the  thing  ordered  has  to  be  made  or 
manufactured,  at  least,  where  the  pre- 
paring does  not  call  for  the  lapse  of 
any  considerable  length  of  time,  and 
that  in  such  a  case  no  notice  of  ac- 
ceptance need  be  given  prior  to  the 
shipping  of  the  goods.  Crook  v.  Cowan 
(1870)  64  N.  C.  743. 

But  that  where  the  manufacturing, 
of  an  ordered  article  will  require  con- 
siderable time,  and  such  time  would 
be  an  unreasonable  one  with  respect 
to  the  giving  of  notice  of  acceptance 
or  rejection  of  the  order  so  as  to  pre- 
vent the  shipping  of  the  goods  acting 
as  an  acceptance  completing  the  con- 
tract, see  the  opinion  of  Rodman,  J.,  in 
Crook  V.  Cowan  (N.  C.)  supra,  where- 
in, among  other  things,  he  said :  "The 
proposition  that  the  mere  delivery  of 
the  goods  to  the  carrier  on  21  Decem- 
ber was  equivalent  to  an  assent  com- 
municated to  the  plaintiff  in  a  reason- 
able time,  and  completed  the  contract, 
so  as  to  vest  the  property  in  the  de- 
fendant, or  to  bind  him  to  accept  and 
pay  for  the  goods,  can  only  be  main- 
tained on  one  of  two  grounds:  (1) 
That  a  compliance  with  the  terms  of 
a  proposition  to  purchase  goods  that 
19  A.L.B.— 31. 


require  to  be  manufactured,  or  in  some 
way  prepared  for  use,  and  which  prep- 
aration must  occupy  a  time  more  or 
less  considerable,  but  greater  than 
what  would  be  a  reasonable  one  within 
which  to  give  an  assent  to  the  proposi- 
tion, is  a  sufficient  assent,  or  will  suf- 
fice in  lieu  of  such  assent;  or  (2)  that 
the  carrier  was  the  agent  of  the  de- 
fendant to  manifest  such  assent,  and 
did  manifest  it,  by  receiving  the  goods. 
As  to  the  first  ground,  which  seems 
principally  relied  on :  When  goods  are 
sent  in  compliance  with  an  order,  and 
are  accepted  by  the  vendee,  of  course 
no  question  as  his  liability  for  the 
price  can  arise.  If  they  are  sent  im- 
mediately upon  the  receipt  of  the 
order,  or  within  what  would  be  a  rea- 
sonable time  for  giving  an  assent 
thereafter,  and  a  bill  of  lading  or 
equivalent  document  is  sent  to  the 
vendee,  as  is  usually  the  case;  or  if 
»he  is  informed  of  the  arrival  of  the 
goods  at  their  destination,  that  also  is 
sufficient  notice  of  the  vendor's  as- 
sent. Notice  of  the  assent  in  due  time 
is  indispensable,  but  it  is  not  material 
how  or  through  whom  it  is  given.  It 
is  only  when  there  is  a  delay  in  the 
transmission,  beyond  what  would  be 
deemed  a  reasonable  time  for  the 
vendor's  assent,  either  from  a  difficulty 
in  collecting  or  preparing  the  goods, 
or  from  any  other  cause,  that  the  ques- 
tion whether  a  compliance  with  the 
proposition  is  equivalent  to  or  dis- 
penses with  the  vendor's  assent  is 
likely  to  arise.  In  such  a  case  I  hold 
that  mere  compliance  by  preparing  and 
sending  the  goods  within  what,  con- 
sidering the  time  necessary  for  the 
preparation,  is  a  reasonable  time  for 
that  purpose,  but  within  what  is  an 
unreasonable  time  for  the  communica- 
tion of  the  vendor's  assent,  is  insuffi- 
cient, and  that  the  proposition  to  pur- 
chase must  be  assented  to  in  a  reason- 
able time,  and  notice  of  the  assent 
given  to  the  proposed  vendee.  It  is 
from  not  noticing  the  distinction  be- 
tween cases  in  which  a  delay  does  or 
does  not  occur  that  any  difficulty  in 
the  decision  of  this  case  can  arise,  and 
attention  to  it  will  reconcile  and  ex- 
plain every  case  in  which  it  is  held 
that  a  delivery  to  a  carrier  vests  the 
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property  in  the  consismee, — a  doctrine 
-which,  properly  understood,  is  incon- 
testable. If  the  proposition  were  true, 
it  would  form  so  wide  and  important 
an  exception  to  the  general  and  ad- 
mitted rule,  requiring  a  personal  com- 
munication of  assent  to  a  proposing 
purchaser,  that,  as  such,  it  could 
scarcely  have  escaped  prominent  no- 
tice by  the  able  writers  on  the  law  of 
contracts  with  whose  works  the  pro- 
fession is  familiar.  ...  In  the  case 
of  an  order  for  goods,  such  as  in  this 
case,  where  a  certain  time,  more  or 
less  considerable,  must  be  consumed  in 
obtaining  or  manufacturing  them,  so 
that  there  is  a  delay  in  complying  with 
the  order,  it  would  be  unreasonable 
to  hold  that  the  party  making  the 
offer  to  purchase  was  to  remain  ig- 
norant during  all  such  time,  whatever 
its  duration  may  be,  whether  or  not 
the  vendor  had  assented  to  his  offer; 
and  to  remain  bound  while  the  other 
was  loose;  and  finally  to  receive  no 
other  notice  that  his  letter  had  been 
received  and  his  offer  assented  to  than 
such  as  may  be  implied  from  a  delivery 
of  the  goods  to  a  common  carrier. 
Instead  of  being  only  for  a  carpet, 
which,  as  it  happened,  required  only 
ten  or  eleven  days  to  be  prepared  for 
use,  the  offer  might  have  been  for  a 
steam  engine,  or  other  elaborate  ar- 
ticle which  would  require  months  in 
its  fabrication;  or  it  might  have  been 
for  an  article  of  fluctuating  value, 
which,  if  the  rulfe  contended  for  were 
established,  the  vendor  might  legally 
send  or  not,  according  to  his  inter- 
est. The  value  or  the  character  of  the 
goods  cannot  change  the  principle  of 
law  requiring  an  assent  to  the  pro- 


To  hold  otherwise  will  be,  in 
my  opinion,  to  violate  a  recognized 
principle  of  universal  commercial  law, 
to  encourage  negligence  and  a  wanton 
disregard  of  settled  commercial  usage; 
and  to  introduce  a  perplexing  and  in- 
jurious uncertainty  into  a  very  im- 
portant class  of  commercial  dealings." 
And  in  Curtis  v.  American  Case  & 
Register  Co.  (1912)  88  App.  D.  C.  115, 
where  plaintiff  was  requested  to  "make 
and  ship"  an  accounting  machine  to 
defendant,  which  order  further  ,'pro- 
vided  that  the  machine  was  to  be 
"manufactured  especially  for  the  pur- 
chaser," that  in  no  case  would  a  coun- 
termand of  the  order  be  accepted,  and 
that  the  order  was  taken  subject  to  ac- 
ceptance by  the  plaintiff,  it  was  held 
that  acceptance  of  such  an  order  must 
be  affirmatively  made,  and  that  until 
such  notice  there  was  no  contract  even 
if  anything  was  done  by  the  plaintiff 
looking  to  the  fulfilment  of  the  order. 
*  The  court  said:  "Before  commencing 
the  manufacture  of  the  goods  men- 
tioned in  the  order,  the  plaintiff  should 
have  notified  the  defendant  of  the  ac- 
ceptance of  the  order.  Until  such  no- 
tice, there  was  no  contract  between 
the  parties ;  and,  if  anything  was  done 
by  the  plaintiff  looking  to  the  fulfil- 
ment of  the  order,  the  defendant  was 
not  responsible,  provided,  of  course,  he 
duly  countermanded  the  order  before 
its  acceptance."  It  did  appear  in  this 
base,  however,  that  "there  was  no  evi- 
dence that  the  manufacture  of  the 
goods  had  been  commenced  prior  to 
the  date"  of  the  letter  countermanding 
the  order,  although  the  machine  was 
shipped  but  five  days  thereafter. 

G.  J.  C. 


JOE  L.  KNOTT 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  et  al. 

Xenneaaee  Supreme  Court  —  If ovemher  27,  1921. 
(144  Tenn.  676,  234  S.  W.  1003.) 

Water  —  obstruction  by  railroad  —  effect  of  grant  of  right  of  way. 

A  grant  of  a  right  of  way  for  a  railroad  includes  the  right  to  construct 
the  necessary  embankments  for  roadbeds  and  to  carry  culverts  through 
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it  in  a  proper  and  careful  manner,  to  dispose  of  surface  water  impounded 
by  the  embankment,  although  the  result  is  to  wash  gullies,  create  ponds, 
and  destroy  crops  on  the  remaining  land  of  the  grantor. 
ISee  note  on  this  question  beginning  on^page  487.] 


Petition  by  plaintiff  for  rehearing,  after  affirmance  by  the  Supreme 
Court  without  opinion  of  a  judgment  of  the  Court  of  Civil  Appeals  which 
affirmed  a  judgment  of  the  Circuit  Court  for  Knox  County,  dismissing 
his  suit  brought  to  recover  damages  for  injury  to  a  portion  of  his  f^rm, 
alleged  to  have  been  caused  by  the  construction  of  defendants'  railroad 
track  through  it.    Petition  overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Webb  &  Baker,  for  plaintiff:      O.  &  T.  R.  Co.  87  Tenn.  614,  11  S.  W. 


The .  upper  owner  may  not  turn  the 
water  from  its  natural  course,  or  col- 
lect it  into  a  larger  volume  and  dis- 
charge it,  so  collected,  upon  the  land 
of  the  lower  owner.  To  do  so  creates 
a  nuisance  for  which  the  upper  owner 
is  liable. 

Tyrus  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  114.Tenn.  595,  86  S.  W.  1074;  Louis- 
ville &  N.  R.  Co.  V.  Hays,  11  Lea,  389, 
47  Am.  Rep.  291;  Garland  v.  Aurin 
(Carland  v.  Aurin)  103  Tenn.  558,  48 
L.R.A.  862,  76  Am.  St.  Rep.  699,  53  S. 
W.  940 ;  Carriger  v.  East  Tennessee,  V. 
&  G.  R.  Co.  7  Lea,  394;  Burton  v.  Chat- 
tanooga, 7  Lea,  741. 

If  the  collection  and  discharge  of 
water  on  plaintiff's  land  by  the  rail- 
road to  his  injury  is  a  wrongful  act,  the 
damages  occasioned  thereby  could  not 
be  included  in  the  incidental  damages. 

Colcough  V.  Nashville  &  N.  W.  R.  Co. 
2  Head,  173 ;  Carriger  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  7  Lea,  395 ;  Louis- 
ville &  N.  R.  Co.  V.  Hays,  11  Lea,  390, 
47  Am.  Rep.  291 ;  AUoway  v.  Nashville, 
88  Tenn.  524,  8  L.R.A.  123,  13  S.  W. 
123;  Hord  v.  Holston  River  R.  Co.  122 
Tenn.  409,  136  Am.  St.  Rep.  878,  123  S. 
W.  637,  19  Ann.  Cas.  331;  Lewis,  Em. 
Dom.  2d  ed.  §  482,  pp.  1065, 1066;  Stat- 
on  V.  Norfolk  AC.  R.  Co.  Ill  N.  C.  278, 
17  L.RA.  838,  16  S.  E.  181;  Nashville 
V.  Comar,  88  Tenn,  421,  7  L.R.A.  466, 
12  S.  W.  1027. 

Negligence  is  not  a  necessary  in- 
gredient in  cases  where  an  upper  pro- 
prietor changes  the  natural  conditions 
of  the  flow  of  surface  water  to  the  in- 
jury of  the  lower  proprietor. 

Tyrus  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  114  Tenn.  582,  86  S.  W.  1074;  At- 
lanta, K.  &  N.  R.  Co.  V.  Higdon,  111 
Tenn,  124,  76  S,  W,  895;  Garland  v, 
Aurin  (Carland  v.  Aurin)  103  Tenn. 
558,  48  L.R.A,  862,  76  Am.  St.  Rep.  699, 
63  S.  W.  940;  Harmon  v.  Louisville,  N. 


703;  Gossett  v.  Southern  R.  Co.  115 
Tenn.  876,  1  L.R.A.(N.S.)  97,  112  Am. 
St.  Rep.  846,  89  S.  W.  737. 

Messrs.  Johnson  &  Cox,  for  defend- 
ants : 

Defendant,  purchasing  a  right  of 
way  from  the  plaintiff  upon  which  to 
build  a  railroad,  had  a  right  to  build 
the  railroad  on  it  in  a  reasonable  and 
proper  maimer, 

Fleming  v.  Wilmington  &  W.  R.  Co, 
115  N.  C.  677,  20  S.  E.  714;  Parker  v. 
Norfolk  &  C.  R.  Co.  123  N,  C,  71,  31  S. 
E.  381 ;  Lewis,  Em.  Dom.  §  482;  Hord  v. 
Holston  River  R.  Co.  122  Tenn.  399, 135 
Am.  St.  Rep.  878,  123  S.  W.  637,  19 
Ann.  Cas.  331;  North  &  West  Branch 
R.  Co.  V.  Swank,  105  Pa.  555;  Upde- 
grove  V.  Pennsylvania  Schuylkill  Val- 
ley R.  Co.  132  Pa.  540,  7  LJl.A.  213,  19 
Atl.  283;  Hodge  v.  Lehigh  Valley  R.  Co. 
39  Fed.  449;  Delaware  &  R.  Canal  Co, 
V.  Lee,  22  N.  J,  L.  243;  Chicago,  R.  I.  & 
P,  R.  Co.  V.  Smith,  111  lU.  363;  Watts 
V.  Norfolk  &  W.  R.  Co.  39  W.  Va.  196, 
23  L.R.A.  674,  46  Am.  St  Rep,  894,  19 
S,  E,  521 ;  Norris  v,  Vermont  C.  R.  Co. 
28  Vt.  99;  McCarty  v.  St.  Paul,  M.  & 
M,  R,  Co,  81  Minn.  278,  17  N.  W.  616; 
Clark  V.  Hannibal  &  St,  J,  R.  Co,  36' 
Mo.  206;  Houston  &  E,  T.  R.  Co,  v. 
Adams,  68  Tex.  476 ;  Benson  v.  Chicago 
&  A.  R.  Co.  78  Mo.  504 ;  Tyrus  v.  Kansas 
City,  Ft,  S.  &  M.  R.  Co,  114  Tenn.  579, 
86  S.  W.  1074;  Gossett  v.  Southern  R. 
Co.  115  Tenn.  376,  1  L.R.A.(N.S.)  97, 
112  Am,  St,  Rep.  846,  89  S.  W.  787. 

Hall,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  below,  Joe  L.  Knott, 
brought  this  suit  against  the  Louis- 
ville &  Nashville  Railroad  Compa- 
ny and  Walker  D.  Hines,  Director 
General  of  Railroads,  to  recover 
damages  sustained  by  a  portion  of 
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his  farm,  growing  out  of  the  con- 
struction of  the  railroad  company's 
track  through  it. 

At  the  conclusion  of  the  plaintiff's 
proof  there  was  a  motion  for'a  di- 
rected verdict  in  behalf  of  defend- 
ants, which  motion  the  trial  court 
sustained,  and  the  plaintiff's  suit 
was  dismissed.  Plaintiff's  motion 
for  a  new  trial  having  been  over- 
ruled, he  appealed  to  the  court  of 
civil  appeals,  and  that  court  af- 
firmed the  judgment  of  the  trial 
court.  The  case  was  then  brought 
to  this  court  by  plaintiff's  petition 
for  ihe  writ  of  certiorari  and  for  re- 
view. 

On  October  29,  1921,  this  court 
affirmed  the  judgment  of  the  court 
of  civil  appeals,  without  filing  any 
opinion.  The  plaintiff  has  filed  a 
petition  to  rehear.  The  petition, 
which  is  signed  by  plaintiff's  coun- 
sel, among  others,  contains  t^is 
statement  : 

"Petitioner,  through  his  counsel, 
applied  to  the  court  on  the  first  day 
of  the  term  for  permission  to  pre- 
pare and  file  a  reply  brief  and  ar- 
gument. 

"The  honorable  court  granted 
petitioner's  request  Said  brief  and 
argument  was  accordingly  prepared 
and  was  filed  on  the  10th  day  of 
October,  and  is  attached  to  the 
transcript. 

'  "On  October  19th  thereafter, 
counsel  for  defendant  in  error  filed 
a  reply.  In  their  reply  counsel  in- 
sist^ that  petitioner  had  no  ri^it  to 
file  said  brief  and  argument,  and 
inoved  the  court  to  disregard  said 
brief  and  argument  and  to  strike  it 
from  the  files,  and  to  affirm  the 
judgment  of  the  honorable  court  of 
civil  appeals,  without  consideration 
thereof. 

"On  October  29th  this  honorable 
court  evidently  overlooked  the  fact 
that-  permission  had  been  sought 
and  granted  to  file  said  brief  and 
argument,  granted  the  motion  of 
counsel  for  defendant  in  error,  and 
affirmed  the  judgment  of  the  court 
below,  without  consideration  of  said 
brief  and  argument." 

In  the  foregoing  statement  coun- 


sel are  in  error.  This  court  had  the 
briefs  of  plaintiff's  counsel  before  it 
and  carefully  read  and  considered 
them,  but  was  unable  to  agree  with 
their  contention,  and  is  still  unable 
to  do  so. 

The  plaintiff  lives  in  the  eighth 
civil  district  of  Knox  county,  and  is 
the  owner  of  a  valuable  farm  in  said 
district.  And  defendant  railroad 
company  operates  its  railroad 
through  Knox  county  and  through 
plaintiff's  farm. 

Plaintiff's     declaration     averred 
that  about  one  half  of  his  farm  lies 
on  the  north  side  of  defendant's 
track,  and  that  the  other  half  is 
situated  on  the  south  side  of  its 
track.    It  further  avers  that  that 
part  of  said  farm  Isring  nortii  of  de- 
fendant's track,  and  also  a  large 
body  of  land  to  the  north,  northeast, 
and  northwest  of  plaintiff's  land, 
constitute  a  large  watershed,  and 
the  water  falling  thereupon  flows 
south  and  towards  plaintiff's  farm; 
that  before  the  construction  of  said 
railroad  said  water  was  distributed 
evenly  over  his  farm  without  wash- 
ing or  injuring  the  same;  but  that 
said  railroad  company  has  made  a 
long  fill  on  its  right  of  way,  and  un- 
der its  track  constructed  on  said  fill 
has  constructed  a  culvert,  so  as  to 
draw  and  gather  all  the  water  fall- 
ing   on    said    watershed    to    and 
through  said  culvert  and  precipitate 
it  upon  the  south  portion  of  plain- 
tiff's said  farm  in  a  solid  and  viol^it 
mass,  which  has  cut  a  large,  deep, 
and  impassable  ditch  through  the 
center  of  his   said  farm,  passing 
near  plaintiff's  residence,  and  de- 
positing on  the  lower  and  better 
portion  of  his  said  farm  vast  quan- 
tities of  rock,  both  large  and  small, 
by  and  on  account  of  which  a  large 
pond  has  formed  thereon,  and  plain- 
tifTs  roadway  from  his  residence  to 
the   Middlebrook  pike,   which  lies 
south  of  his  residence  and  runs  par- 
allel with  said  railroad,  has  been 
obstructed.    Wherefore,  and  on  ac- 
count of  which,  the  plaintiff  sues  to 
recover  of  defendants  the  sum  of 
$10,000. 

To  the  plaintiff's  declaration  de- 
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fendants  filed  the  f oUowing  pleias : 

First.    A  plea  of  not  guilty. 

Second.  That  the  right  of  way 
upon  which  said  railroad  was  built 
was  purchased  from  the  plaintiff 
and  deeded  by  him  to  defendants' 
predecessor  in  title  for  the  specific 
purpose  of  building  a  railroad 
thereon;  and  that  the  defendants 
and  their  predecessor  in  title  had 
the  legal  right  under  said  deed  to 
build,  maintain,  and  operate  a  rail- 
road upon  said  right  of  way  in  a 
reasonable  and  lawful  manner, 
which  they  have  done  and  are  do- 
ing; and  that  they  had  the  lawful 
right  to  make  reasonable  drainage 
thereof,  and  that  if  plaintiff's  land 
had  been  overflowed,  it  was  the  re- 
sult of  such  reasonable  and  proper 
construction,  maintenance,  and 
drainage,  and  the  damages  sus- 
tained by  plaintiff  are  only  such  in- 
cidental damages  as  were  covered 
by  said  deed  of  conveyance  from 
plaintiff  to  defendants'  predecessor 
in  title;  and  therefore  plaintiff  has 
no  right  of  action  against  defend- 
ants on  account  of  such  overflow. 

Third.  The  plea  of  the  Statute  of 
Limitations  of  three  years.  The 
plaintiff  filed  proper  replication  to 
these  pleas,  and  the  case  went  to 
trial  before  the  court  and  a  jury 
with  the  result  hereinbefore  stated. 

The  undisputed  facts  show  that 
on  December  22,  1902,  the  plaintiff 
conveyed  to  the  Knoxville,  Lafol- 
lette,  &  Jellico  Railroad  Company, 
which  is  the  predecessor  in  title  of 
the  defendant  railroad  company, 
for  the  consideration  of  $400  cash,  a 
strip  of  land  through  his  farm  100 
feet  in  width  and  lying  50  feet  on 
either  side  of  the  main  track  of  de- 
fendant's railroad,  as  it  is  now  lo- 
cated. Said  deed  contained  the 
usual  covenants  of  seisin,  posses- 
sion, and  warranties,  and  was  duly 
signed  and  acknowledged  by  botii 
plaintiff  and  his  wife,  and  was  duly 
recorded  in  the  register's  office  of 
Knox  couniy  on  the  day  following 
its  execution. 

The  plaintiff  testified  that,  in  the 
construction  of  said  railroad  on  its 
right  of  way  across  his  farm,  which 


the  proof  shows  was  done  soon  after 
the  deed  was  executed,  it  was  neces- 
sary for  it  to  naake  a  .fill  across  & 
deep  hollow,  upon  which  to  lay  its 
track.  This  it  did,  and  about  the 
center  of  this  fill,  and  at  the  lowest 
point,  it  constructed  a  concrete  cul- 
vert under  its  track,  which  the 
proof  shows  is  4  feet  in  diameter. 
Plaintiff  testified  that,  by  reason  of 
the  water  which  falls  north  of  the 
railroad  being  concentrated  and 
forced  to  pass  through  this  culvert, 
a  large  gully  has  been  washed  across 
the  southern  portion  of  his  farm 
some  10  feet  deep  and  of  an  average 
width  of  about  8  feet,  for  a  distance 
of  three  quarters  of  a  mile;  that  tiie 
water  coming  down  this  gully  at  the 
south  end  of  plaintiff's  farm  has 

•spread  out  and  made  a  pond  some- 
thing in  excess  of  an  acre,  which 
pond  is  between  the  plaintiff's  house 
and  the  Middlebrook  pike.  He  fur- 
ther testified  that  gravel,  sand,  and 
mud  had  washed  over  quite  a  por- 
tion of  the  south  end  of  his  farm, 

"and  that  after  each  rain  quite  a  por- 
tion of  his  farm  near  the  pike  is 
submerged  by  water  flowing 
through  said  culvert  and  gully. 
Plaintiff  offered  proof  tending  to 
show  that  water  stood  on  his  land  in 
the  year  1917  for  about  two 
months;  and  that  overflows  from 
this  gully  caused  him  to  lose  a  crop 
on  a  portion  of  his  land  in  1918,  and 
again  in  1919.  The  land  on  which 
he  lost  a  crop  for  these  two  years 
consisted  of  about  2  acres.  Plain- 
tiff further  offered  proof  tending  to 
show  that  an  exceedingly  heavy 
rain  fell  in  the  vicinity  of  his  farm 
in  August,  1919,  which  seemed  to 
cause  the  ditch  across  his  farm  to 
be  washed  something  like  3  or  4  feet 
deeper. 

The  plaintiff  does  not  allege  in 
his  declaration  that  there  was  any 
negligent  or  improper  construction 
by  the  railroad  company  of  its  track 
on  its  right  of  way  across  his  farm. 
Nor  does  he  allege  that  the  culvert 
constructed  under  its  tract  was  im- 
properly and  negligently  construct- 
ed, or  that  it  is  in  any  way  defective. 
He  offered  no  proof  which  tended 
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to  show  any  negligence  upon  the 
part  of  the  railroad  company  in  the 
construction  of  its  track  and  the 
culvert  under  it;  in  fact,  as  we  un- 
derstand plaintiff's  position,  he  con- 
cedes that  both  defendant's  track 
and  culvert  were 
tton'br^raiirmd  properly  construct- 
—*■***•',•?'»•»*  ed,  and  are  beinsr 
maintained  in  a 
proper  manner.  This  being  true, 
the  plaintiff  cannot  recover  in  this 
action. 

In  2  Lewis  on  Eminent  Domain, 
p.  845,  §  477,  it  is  said :  "The  con- 
veyance of  land  for  a  public  purpose 
will  ordinarily  vest  in  the  grantee 
the  same  rights  as  though  the  land 
had  been  acquired  by  condemnation. 
The  conveyance  will  be  held  to  be  a 
release  of  all  damages  which  would 
be  presumed  to  be  included*  in  the 
award  of  damages  if  the  property 
had  been  condemned.  The  grantor, 
therefore,  cannot  recover  for  any 
damages  to  the  remainder  of  his 
land,  which  result  from  a  proper 
construction,  use,  and  operation  of 
works  upon  the  property  conveyed. 
Damages  which  result  from  improp- 
er construction,  such  as  lack  of  nec- 
essary culverts,  or  diverting  a 
stream  of  water,  or  negligence  of 
any  kind,  may,  of  course,  be  recov- 
ered." 

This  question  is  directly  settled 
by  our  own  case  of  Hord  v.  Holston 
River  R.  Co.  122  Tenn.  408,  135 
Am.  St.  Rep.  878,  123  S.  W.  639,  19 
Ann.  Cas.  331. 

In  that  case  it  was  said:  "An 
agreement  between  a  landowner 
and  a  railroad  company  to  sell  the 
latter  a  right  of  way  across  the 
tract  of  the  former  covers  all  dam- 
ages, of  whatever  sort,  to  that  tract, 
to  which  the  landowner  would  have 
been  entitled  in  a  regular  condem- 
nation proceeding.  He  is  presumed 
to  have  contemplated  and  arranged 
for  all  such  damages  in  fixing  the 
consideration  for  the  contract,  and 
he  is,  therefore,  remitted  to  it." 

A  number  of  authorities  are  cited 
in  that  case  to  support  the  holding 
of  the  court. 

It  was  further  held  in  that  case 


that  neither  the  assessment  of  dam- 
ages in  the  condemnation  proceed- 
ing, nor  the  payment  of  a  consid- 
eration for  a  right  of  way  across  the 
land  of  another,  covers  injuries 
caused  by  the  negligent  construc- 
tion of  the  roiad — citing  Carriger  v. 
East  Tennessee,  V.  &  G.  R.  Co.  7 
Lea,  388;  Louisville  &  N.  R.  Co.  v. 
Hays,  11  Lea,  389,  47  Am.  Rep.  291; 
Louisville  &  N.  R.  Co.  v.  Mossman, 
90  Tenn.  167,  25  Am.  St.  Rep.  670, 
16  S.  W.  64 ;  Atlanta,  K.  &  N.  R.  Co. 
V.  Higdon,  111  Tenn.  121,  76  S.  W. 
895.  Nor  injuries  inflicted  upon  a 
tract  other  than  that  out  of  which 
the  condemned  land  was  taken. 

To  the  same  effect  are  the  hold- 
ings of  the  courts  iy  St  Louis,  I.  M. 
&  S.  R.  Co.  V.  Hanks,  80  Ark.  417, 
97  S.  W.  666;  Gilbert  v.  Savannah, 
G.  &  N.  A.  R.  Co.  69  Ga.  396;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Smith,  111 
111.  363 ;  McCarty  v.  St.  Paul,  M.  & 
M.  R.  Co.  31  Minn.  278,  17  N.  W. 
616 ;  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Walbrink,  47  Ark.  330,  1  S.  W.  545; 
Benson  v.  Chicago  &  A.  R.  Co.  78 
Mo.  504 ;  Conabeer  v.  New  York  C. 
&  H.  R.  R.  Co.  156  N.  Y.  474,  51  N. 
E.  402;  North  &  West  Branch  R. 
Co.  v.  Swank,  105  Pa.  555;  Right- 
er  v.  Philadelphia,  161  Pa.  73,  28 
Atl.  1015 ;  Houston  &  E.  T.  R.  Co.  v. 
Adams,  58  Tex.  476;  Faires  v.  San 
Antonio  &  A.  P.  R.  Co.  80  Tex.  43, 
15  S.  W.  588;  Norris  v.  Vermont  C. 
R.  Co.  28  Vt.  99. 

We  have  examined  each  of  these 
cases,  and  find  that  they  fully  sup- 
port the  rule  announced  by  Mr. 
Lewis  in  his  valuable  work  on  Em- 
inent Domain,  and  in  Hord  v.  Hol- 
ston River  R.  Co.  supra.  Many 
other  cases  could  be  cited  in  sup- 
port of  the  rule,  but  we  think  fur- 
ther citation  of  authorities  unnec- 
essary. It  suffices  that  the  rule  is 
well  settled,  and  there  can  be  no 
escape  from  it. 

The  cases  relied  on  by  counsel  for 
plaintiff  in  their  briefs  are  cases  in 
which  damages  were  sought  and  re- 
covered on  account  of  some  im- 
proper or  negligent  construction  on 
the  part  of  the  railroad  comi)any. 
Such  was  the  case  in  Carriger  v. 
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East  Tennessee,  V.  &  G.  R.  Co., 
Louisville  &  N.  R.  Co.  v.  Hays, 
Louisvill/e  &  N.  R.  Co.  v.  Mossman, 
and  Atlanta,  K.  &  N.  R.  Co.  v.  Hig- 
don,  supra. 

In  the  instant  case  plaintiff  does 
not  aver  negligence   or   improper 


construction  in  his  declaration,  nor 
does  he  naake  any  such  case  in  his 
proof. 

We  are  entirely  satisfied  with  the 
conclusion  heretofore  reached  in 
this  case.  The  petition  to  rehear  is, 
therefore,  overruled. 


ANNOTATION. 

Ri^t  of  grantor  of  railroail  right  of  way  or  hk  privy  to  recover  damages  for 
interf eroice  with  surface  water  by  construction  of  road. 


I.  Introductory,  487. 

II.  Under  contract  between  parties,  487. 
IIL  In  absence  of  contract  between  par. 
ties: 
a.  Under  civil-law  doctrine   as   to 
snrface  water: 

1.  Rule  stated,  489. 

2.  Application  of  rule; 

(a)  Generally,  490. 

I.  Introductory. 

The  nature  and  extent  of  the  legal 
rights  of  adjacent  landowners  with 
respect  to  surface  waters  and  drain- 
age, and  the  measure  of  damages  to  be 
assessed  for  a  violation  of  those 
rights,  have  been  the  subject  of  much 
and  varied  litigation  from  an  early 
day. 

The  present  annotation  is  concerned 
only  with  the  question  of  the  right  of 
the  grantor  of  a  railroad  right  of  v^ny, 
or  one  in  privity  with  him,  to  recover 
damages  for  the  interference  with  sur- 
face water  by  the  construction  of  the 
road,  where  the  right  of  way  is  ac- 
quired by  purchase.  The  cases  where- 
in it  appeared  that  the  right  of  way 
was  acquired  by  eminent  domain  pro* 
ceedingB  have  been  excluded. 

The  right  of  the  grantor,  under  such 
circumstances,  to  any  relief  other  than 
the  recovery  of  damages,  is  excluded. 

II.  Under  contract  between  parties. 

Where,  as  a  part  of  the  considera- 
tion for  the  grant  of  a  right  of  way, 
the  railroad  company  undertakes  to 
construct  such  drains  as  will  mini- 
mize, so  far  as  possible,  the  injury 
which  will  result  from  the  interfer- 
ence with  surface  waters,  it  w^U  be 
liable  for  the  damages  resulting  from 
its  failure  to  do  so.  Peden  v.  Chicago, 
R.  L  &  P.  R.  Co.  (1889)  78  Iowa,  131, 


III.  a,  2  ^«ontinued. 

(b)  Measure  of  damages, 
496. 

b.  Under  common-law  doctrine  as 

to  surface  water,  497. 

c.  Under   modified   doctrine   as   to 

surface  water: 

1.  Rule  stated,  601. 

2.  Application  of  rule,  602. 

4  L.R.A.  401,  42  N.  W.  626;  Madden 
V.  Cincinnati-&  M.  Valley  R.  Go.  (1881) 
36  Ohio  St.  46;  Hammond  v.  Port 
Royal  &  A.  R.  Co.  (1880)  16  S.  C.  10; 
Sabine  &  E.  T.  R.  Co.  v.  Joachimi 
(1883)  58  Tex.  456;  Texas  &  N.  O.  R. 
Co.  V.  Sutor  (1882)  56  Tex.  496,  s.  c. 
subsequent  appeal  in  (1883)  59  Tex. 
29. 

Thus,  in  Madden  v.  Cincinnati  &  M. 
Valley  R.  Co.  (1880)  86  Ohio  St.  46, 
supra,  it  was  held  that  a  railroad  com- 
pany which  constructs  a  culvert  under 
its  road  some  distance  below  land 
across  which  a  right  of  way  has  been 
granted  on  condition  that  the  company 
shall  construct  such  culverts  as  may 
be  necessary  to  cairy  off  surplus 
water,  and  shall  make  a  sufficient 
drain  along  its  right  of  way  for 
the  discharge  of  the  drainage  from  the 
grantor's  land,  is  bound  to  keep 
the  drain  open,  not  merely  along  the 
grantor's  land,  but  to  and  in  connec- 
tion with  the  culvert,  where  the  ditch 
alone,  even  if  kept' open  and  in  good 
condition,  will  not  accomplish  the  pur- 
pose of  carrying  off  the  surplus  water 
and  draining  tlfe  lands,  apd  the.  cul- 
vert is  necessary  to  carry  the  water  in 
the  ditch  across  the  railroad  toward 
a  river;  and  the  railroad  company  is 
liable  for  damages  to  the  lands  caused 
by  an  overflow  resulting  from  the  ob- 
struction of  the  ditch. 
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In  Sabine  &  E.  T.  R.  Co.  v.  Joachimi 
(1883)  58  Tex.  456,  it  appeared  that  a 
landowner  gave  a  railroad  company  a 
free  right  of  way  across  his  land, 
stipulating  that  the  company  should 
not  cause  an  overflow  of  his  land,  and 
the  company  agreed  to  construct  a 
waterway  large  enough  to  prevent  an 
overflow,  but  failed  to  construct  a 
suflficient  waterway,  after  being  cau- 
tioned by  the  landowner  that  an  over- 
flow would  result.  In  an  action  by  the 
landowner  Against  the  company  for  in- 
jury to  his  growing  crops,  which  re- 
sulted from  an  overflow,  it  was  held 
that  he  was  entitled  to  the  damages 
which  are  recoverable  in  an  action  of 
trespass;  but  that  he  could  recover 
only  actual,  and  not  punitive,  dam- 
ages. 

Where,  by  a  verbal  agreement,  a 
landowner  gives  a  railroad  company  a 
right  of  way  over  his  premises  with- 
out compensation,  provided  the  com- 
pany will  construct  sufiicient  ditches 
to  carry  off  the  water,  and  he  permits 
the  company  to  use  tiie  right  of  way 
for  seventeen  years  without  complaint, 
he  thereby  dedicates  the  right  of  way 
to  the  public,  and  the  company  ac- 
quires a  vested  right  thereto  which  is 
not  devested  by  its  failure  to  construct 
and  maintain  suflicient  ditches.  He 
has  a  right  of  action  for  damages  re- 
sulting from  the  failure  of  the  com- 
pany to  construct  the  ditches,  but  he 
has  no  right  to  make  an  entry  on  the 
right  of  way  and  declare  it  forfeited. 
Texas  &  N.  O.  R.  Co.  v.  Sutor  (1882) 
66  Tex.  496,  s.  c.  subsequent  appeal  in 
(1883)  59  Tex.  29. 

But  a  provision  in  a  deed  to  a  rail- 
road company  of  a  right  of  way  that, 
as  a  part  of  the  consideration  of  the 
conveyance,  the  railroad  undertakes  to 
construct  and  to  maintain  perpetually 
a  ditch  for  the  drainage  of  the  grant- 
or's adjoining  land,  is  a  condition  sub- 
sequent for  the  breach  of  which  a  for- 
feiture may  be  declared,  and  not  a 
covenant  which  will. support  a  recov- 
ery of  damdges.  Mills  v.  Seattle  &  M. 
R.  Co.  (1895)  10  Wash.  520,  39  Pac. 
246. 

So,  a  grant  of  a  railroad  right  of 
way  is  on  a  condition  subsequent,  ren- 
dering it  voidable  by  the  grantor  for 


condition  broken,  where  it  declares 
that  "this  deed  is  upon  the  express 
condition"  that  the  system  of  drainage 
impressed  on  the  land  shall  remain  un- 
disturbed. Hammond  v.  Port  Royal  & 
A.  R.  Co.  (1880)  15  S.  C.  10. 

Where  a  landowner,  in  conveying  a 
part  of  his  land  for  railroad  purposes, 
in  consideration  of  the  compensation 
received,  releases  the  railroad  from 
damages  resulting  from  such  expro- 
priation, he  cannot  afterwards  claim 
injuriea  from  the  flooding  of  his  farm 
caused  by  the  ditches  constructed 
along  the  side  of  the  railroad.  Simon- 
eau  V.  Reg.  (1890)  2  Can.  Exch.  391. 

So,  a  person  who  purchases  property 
across  which  a  railroad  has  been  con- 
structed cannot  recover  for  the  ob- 
struction of  a  ravine,  if  his  grantor 
has  given  the  company  a  receipt  in  full 
for  all  damages  to  be  occasioned  by 
the  construction  of  the  road.  Wallace 
V.  Grand  Trunk  R.  Co.  (1858)  16  U.  C. 
Q.  B.  561. 

But  in  Jungblum  v.  Minneapolis,  N. 
U.  &  S.  W.  R.  Co.  (1897)  70  Minn.  153, 
72  N.  W.  971,  it  was  held  that  a  clause 
in  a  deed  to  a  railroad  company,  re- 
leasing it  from  claims  for  damages  to 
the  land  across  which  the  road  was 
located,  did  not  release  a  claim  for 
damages  by  reason  of  the  construction 
of  an   embankment   across   a  ravine, 
and  a  diversion  of  the  surface  waters 
naturally     flowing     therein     into     a 
slough  in  part  on  the  grantor's  land, 
by  reason  of  which  his  land  was  over- 
flowed.   The  court  said :    "The  defend- 
ant claims  that  this  deed  relieves  the 
defendant  from  any  liability  in  this 
case,  and  is  a  complete  defense.    It  is 
not,  for  two  reasons:     (a)  The  em- 
bankment across  the  watercourse   or 
depression  complained  of  was  on  the 
land  of  a  third  party,  and  not  on  the 
premises     conveyed     by     the     deed. 
.    .    .    The  language  of  the  deed  can- 
not be  construed  as  releasing  the  de- 
fendant from  any  damages  occasioned 
by  a  negligent  construction  or  opera- 
tion of  the  road.    If  this  deed  is  to  be 
construed  as  exempting  the  defendant 
from   liability  for  a   negligent  con- 
struction of  the  road,  it  also  exempts 
it  from  liability  for  killing  the  plain- 
tiff's ^tock  or  burning  his  buildings 
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by  the  negligrent  operation  of  the  road. 
It  was  not  within  the  contemplation 
of  the  parties  to  this  deed  that  the  de- 
fendant would  negligently  construct 
and  operate  its  road.  This  deed  is  to 
be  construed  as  releasing  the  defend- 
ant only  from  all  damages  resulting 
from  a  reasonable  and  non-negligent 
construction  and  operation  of  the  rail- 
way over  and  upon  the  premises  con- 
veyed." 

///.  In    abaenoe    of    eontmot    betteeen 
parties. 

a.  Under  dvU-laxc  doetrtne  cm  to  mirfaoo 
water. 

1.  Swle  stated. 

According  to  the  doctrine  of  the 
civil  law,  the  owner  of  the  dominant 
or  upper  estate  has  a  legal  or  natural 
easement  or  servitude'  in  the  lower  or 
servient  estate,  to  discharge  all 
waters  falling  or  accumulating  on  his 
land  which  is  higher  than  the  servient 
land;  and  the  natural  flow  or  passage 
of  the  waters  cannot  be  interrupted  or 
prevented  by  the  servient  owner,  to 
the  detriment  or  injury  of  the  estate 
of  the  dominant  proprietor,  unless  he 
has  gained  the  right  to  do  so  by  con- 
tract, grant,  or  prescription.  In  the 
jupsdictions  adhering  to  that  view  the 
rule  obtains  that,  where  a  right  of  way 
is  conveyed  by  deed,  it  is  the  duty  of 
the  railroad  company  to  construct  in 
its  roadbed  such  culverts  or  sluices 
as  the  natural  lie  of  the  land  requires 
for  the  necessary  drainage  thereof, 
and  that  its  failure  to  do  so  renders  it 
liable  to  respond  in  damages  to  its 
grantor,  or  one  in  privity  with  him, 
for  the  injury  occasioned  by  its  neg- 
ligence. 

Dakota. — See  Hannaher  v.  St.  Paul, 
M.  &  M.  R.  Co.  (1888)  6  Dak.  1,  37  N. 
W.  717. 

Illinois.— Jacksonville,  N.  W.  &  S. 
E.  R.  Co.  V.  Cox  (1879)  91  111.  500; 
Ohio,  I.  &  W.  R.  Co.  V.  Dooley  (1889) 
32  III.  App.  228;  Chicago  &  A.  R.  Co. 
V,  Willi  (1894)  53  111.  App.  603;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Jones  (1903) 
110  111.  App.  626;  Melendy  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1907)  132  111.  App. 
431 ;  Atterbury  v.  Chicago,  I.  &  St.  L. 
S.  L.  R.  Co.  (1907)  134  111.  App.  330. 
See  also  Gillham  v.  Madison  County  R. 


Co.  (1869)  49  111.  484,  95  Am.  Dec. 
627. 

Iowa.— Drake  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1884)  63  Iowa,  302,  50  Am. 
Rep.  746,  19  N.  W.  215;  Sullens  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1888)  74 
Iowa,  659,  7  Am.  St.  Rep.  601,  38  N. 
W.  545;  Hunt  v.  Iowa  C.  R.  Co. 
(1892)  86  Iowa,  15,  41  Am.  St. 
Rep.  473,  52  N,  W.  668;  Harvey  v. 
Mason  City  &  Ft.  D.  R.  Co.  (1906) 
129  Iowa,  465,  8  L.R.A,  (N.S.)  973, 
113  Am.  St.  Rep.  483,  105  N.  W. 
958;  Blunck  v.  Chicago  &  N.  W.  R.  Co. 
(1909)  142  Iowa,  146,  120  N.  W.  737. 

Kentucky. — Louisville  &  N.  R.  Co. 
V.  Brinton  (1900)  109  Ky.  180,  58  S.  W. 
604;  Childers  v.  Louisville  &  N.  R.  Co. 
(1903)  24  Ky.  L.  Rep.  2875,  74  S.  W. 
241.  See  also  Louisville  &  N.  R.  Co. 
V.  Wilson  (1898)  14  Ky.  L.  Rep.  719 
(abstract). 

North  Carolina.  —  Jenkins  v.  Wil- 
mington &  W.  R.  Co.  (1892)  110  N.  C. 
438,  15  S.  E.  193;  Parker  v.  Norfolk  & 
C.  R.  Co.  (1898)  128  N.  C.  71,  31  S.  E. 
381;  Willis  v.  White  (1909)  150  N.  C. 
199,  134  Am.  St,  Rep.  906,  63  S.  E. 
942.  See  also  Davenport  v.  Norfolk 
&  S.  R.  Co.  (1908)  148  N.  C.  287,  128 
Am.  St.  Rep.  599,  62  S.  E.  431. 

Ohio. — Cincinnati,  H.  &  D.  R.  Co. 
V.  Ahr  (1873)  2  Cin.  Sup.  Ct  Rep. 
504. 

Pennsylvania. — McMinn  v.  Pitts- 
burgh, M.  &  Y.  R.  Co.  (1892)  147  Pa. 
6,  23  Atl.  825,  distinguishing  Upde- 
grove  V.  Pennsylvania  Schuylkill  S. 
Valley  R.  Co.  (1890)  132  Pa.  540,  7 
L.R.A.  213,  19  Atl.  283,  on  the  ground 
that  in  the  Updegrove  Case  the  claim 
for  damages  was  made  by  a  property 
owner  on  the  lower  side  of  the  rail- 
road embankment,  on  account  of  the 
surface  water  having  been  collected 
and  thrown  from  the  culvert  onto  his 
land  below,  as  such  discharge  was  the 
necessary  result  of  the  construction 
of  the  road. 

Tennessee. — Carriger  v.  East  Ten- 
nessee, V.  &  G.  R.  Co.  (1881)  7  Lea, 
888. 

In  Texas,  a  statute  (Rev.  Stat.  art. 
4436)  makes  it  the  absolute  duty  of  a 
railroad  company  to  construct  such 
culverts  and  sluiceways  as  may  be 
required  for  the  proper  drainage  of 


Digitized  by 


Google 


490 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.LJI. 


the  remaining  land  of  the  grantor.  See 
Ft.  Worth  &  D.  C.  R.  Co.  v.  Suter 

(1909)  54  Tex.  Civ.  App.  238,  118  S. 
W.  215,  and  cases  cited.  See  also  In- 
ternational &  G.  N.  R.  Co.  V.  Holzer 

(1910)  —  Tex.  Civ.  App.  — ,  127  S.  W. 
1062. 

The  case  of  Smith  v.  Toledo,  St.  L. 
&  W.  R.  Co.  (1912)  168  111.  App.  670, 
contains  the  following  statement  of 
the  rule :  "The  law  casts  a  duty  upon 
a  railway  company,  when  constructing 
its  railway,  to  so  construct  the  same 
as  not  to  interfere  with  the  natural 
drainage  of  the  lands  over  which,  and 
adjacent  to  which,  it  passes.  If  the 
flow  of  surface  water,  in  the  natural 
condition  of  the  land  before  the  rail- 
road was  constructed,  is  across  the 
proposed  right  of  way  of  the  railroad, 
means  must  be  furnished  whereby  it 
may  flow,  after  the  construction,  in 
the  same  manner  as  prior  thereto.  If 
an  embankment  is  built,  culverts  and 
drains  sufficient  in  size  and  number 
must  be  constructed  to  carry  across 
the  right  of  way  the  natural  drainage 
of  the  adjacent  lands;  that  is  to  say, 
such  quantities  of  water  as  are  pro- 
duced by  rainfalls  common  in  the 
vicinity,  or  such  large  or  heavy  rains 
as,  from  the  history  of  the  community, 
are  reasonably  to  be  expected  or  an- 
ticipated." In  that  case,  however,  it 
does  not  appear  that  the  railroad  com- 
pany acquired  its  right  of  way  by  pur- 
chase. 

It  will  be  conclusively  presumed, 
however,  that  all  damages  resulting 
to  the  balance  of  the  grantor's  land 
from  the  proper  construction  of  the 
roadbed  were  included  in  the  consider- 
ation paid  for  the  right  of  way.  Han- 
naher  v.  St.  Paul,  M.  &  M.  R.  Co. 
(1888)  5  Dak.  1,  37  N.  W.  717;  Fleming 
V.  Elgin,  J.  &  E.  R.  Co.  (1916)  275 
III.  486,  114  N.  E.  187;  Atterbury  v". 
Chicago,  I.  &  St.  L.  S.  L.  R.  Co.  (1907) 
134  111.  App.  330.  And  see  the  reported 
case  (Knott  v.  Louisville  &  N.  R.  Co, 
ante,  482),  See  also  Shahan  v.  Ala- 
bama G.  S.  R.  Co.  (1896)  115  Ala.  181, 
67  Am.  St.  Rep.  20,  22  So.  449;  Georgia 
R.  &  Bkg.  Co.  V.  Bohler  (1896)  98  Ga. 
184,  26  S.  E.  739 ;  Blunck  v.  Chicago  & 
N.  W.  R.  Co.  (1909)  142  Iowa,  146,  120 
N.  W.  737. 


;B.  Application  of  rule, 
(a)   Generally. 

In  Atterbury  v.  Chicago,  I.  &  St.  L 
S.  L.  R.  Co.  (1907)  134  111.  App.  330, 
in  allowing  damages  for  flooding  of 
lands  due  to  a  failure  to  provide  prop- 
er culverts  in  a  railroad  embankment, 
it  was  said :  "The  damages  necessari- 
ly resulting  to  appellant  from  the  con- 
struction and  operation  of  appellee's 
railroad  in  a  reasonably  proper  and 
skilful  manner,  were  settled  and  com- 
pensated for  by  the  consideration  in 
the  deed  for  the  right  of  way,  but 
damages  resulting  to  appellant  by 
reason  of  the  negligent  or  improper 
construction  and  operation  of  appel- 
lee's railroad  were  manifestly  not 
then  contemplated,  and  [were]  re- 
coverable by  appellant  as  and  when 
they  accrued."    - 

So,  in  Chicago  &  A.  R.  Co.  v.  Willi 
(1894)  53  IlL  App.  603,  the  court  dis- 
posed of  the  contention  that  the  dam- 
ages claimed  were,  in  contemplation 
of  law,  allowed  the  original  owner  at 
the  time  the  right  of  way  was  ob- 
tained, and  therefore  his  grantees 
could  not  maintain  the  action,  saying: 
"It  is  sufficient  to  say  that  both  a 
common-law  and  statutory  duty  rested 
upon  appellant  to  so  construct  and 
maintain  its  roadbed  that  the  water 
should  flow  unobstructed  through  such 
roadbed,  as  it  freely  had  done  before 
such  construction,  so  that  the  land 
should  not  be  overflowed." 

In  McMinn  v.  Pittsburgh,  M.  &  Y. 
R.  Co.  (1892)  147  Pa.  5,  23  Atl.  325, 
it  appeared  that  the  plaintiff's  prede- 
cessor in  title  had  released  the  right 
of  way  to  the  defendant  company  by  a 
deed  which  contained  the  following 
clause:  "And  the  said  parties  of  the 
first  part,  for  the  consideration  afore- 
said, do  for  themselves,  their  heirs, 
executors,  administrators,  and  as- 
signs, hereby  release  and  forever  quit- 
claim and  discharge  the  said  second 
party,  and  its  successors  and  assigns, 
from  all  damages  or  injuries  of  any 
kind,  now  incurred  or  hereafter  to 
accrue,  for  or  by  reason  of  the  loca- 
tion, construction,  maintenance,  and 
operation  of  the  said  railroad  of  two 
or  more  tracks  with  its  appurtenances, 
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through,  upon,  and  over,  and  under 
said  described  land."  The  court,  in 
sustaining  the  right  to  recover  for 
flooding  of  the  premises,  said:  "If 
the  injury  of  which  the  plaintiff  com- 
plains was  the  necessary  result  of  the 
construction  and  maintenance  of  the 
road,  it  would  be  covered  by  the  re- 
lease, and  she  could  not  recover.  But 
the  action  was  brought  to  recover 
damages  for  the  negligence  of  the 
company  in  the  construction  of  its 
road;  the  allegation  being  that  the 
drain  was  insufficient  to  carry  off  the 
water,  and  also  that  the  company  al- 
lowed said  drain  to  be  obstructed  so 
that  the  water  would  not  flow  through 
it.  It  needs  no  argument  to  show  that 
a  release  of  the  right  of  way  to  a  rail- 
road company  does  not  cover  injuries 
resulting  from  the  negligence  of  the 
company,  either  in  the  construction, 
maintenance,  or  operation  of  the  road. 
The  cases  of  Hoffeditz  v.  Southern 
Pennsylvania  R.  &  Min.  Co.  (1889) 
129  Pa.  264,  18  Atl.  125,  and  Upde- 
grove  V.  Pennsylvania  Schuylkill  Val- 
ley R.  Co.  (1890)  132  Pa.  540,  7 
L.R,A.  213,  19  Atl.  283,  do  not  help 
the  appellant.  In  the  one  first  cited, 
the  drain  complained  of  was  con- 
structed prior  to  the  execution  of 
the  release;  and  in  the  other,  the 
claim  for  damages  was  made  by  a 
property  owner  on  the  lower  side 
of  the  railroad  embankment,  on 
account  of  the  surface  water  hav- 
ing been  collected  and  thrown  from 
the  culvert  upon  his  land  below.  We 
there  said:  'These  ditches,  and  this 
culvert  and  this  discharge  of  water 
are  the  result,  the  necessary  result, 
of  the  construction  of  the  road.' 
Such  is  not  the  case  here.  If  the 
culvert  had  been  properly  constructed 
and  kept  open,  the  injury  of  which 
the  plaintiff  complains  would  not 
have  occurred.  The  property  own- 
er who  releases  the  right  of  way  does 
not  subject  himself  to  any  peril  caused 
by  the  negligence  of  the  company." 

To  the  same  effect,  see  Carriger  v. 
East  Tennessee,  V.  &  G.  R.  Co.  (1881) 
7  Lea  (Tenn.)  388,  wherein  the  court 
said:  "It  is  insisted  that  as  plaintiff 
was  not  the  owner  of  the  land  at  the 
time  of  the  building  of  the  road,  but 


became  so  afterwards,  he  cannot  re- 
cover in  this  action.  This  is  answered 
by  the  fact  that  at  the  time  of  hi^ 
purchase  he  became  owner  of  the  fee 
in  as  full  right  and  manner  as  his 
vendor  had  owned  it,  unencumbered 
by  any  right,  claim,  or  encumbrance 
in  or  on  account  of  the  defendant. 
...  So,  while  the  plaintiff  took  the 
land  under  his  purchase  burdened 
with'  the  charter  rights  of  defendant, 
there  was  no  release  to  it  from  liabil- 
ity to  ^iam&ges  for  injuries  subse- 
quently resulting  from  its  careless- 
ness, negligence,  or  want  of  skill  in 
the  building  of  the  road.  Nor  is  there 
any  proof  showing  such  acquiescence 
in  or  submission  to  the  wrong  on  the 
part  of  plaintiff  or  -his  vendor  as  will 
estop  the  plaintiff  from  suing  for 
wrongs  resulting  to  his  property." 

The  reported  case  (Knott  v.  Louis- 
ville &  N.  R.  Co.  ante,  482),  which 
holds,  in  effect,  that  a  conveyance 
of  land  for  a  railroad  right  of  way 
includes  the  right  to  construct  a 
road  in  a  proper  ,  and  necessary 
way,  with  immunity  from  liability 
for  damages  to  remaining  land  which 
necessarily  result  from  such  construc- 
tion in  a  proper  and  careful  manner, 
distinguishes  the  Carrier  Case  on  the 
ground  of  the  improper  or  negligent 
construction  involved  in  that  case. 

In  Hunt  V.  Iowa  C.  R.  Co.  <1892)  86 
Iowa,  15,  41  Am.  St.  Rep.  473,  52  N. 
W.  668,  the  plaintiff  sued  the  railroad 
company  for  damages  alleged  to  have 
been  caused  by  its  negligent  construc- 
tion of  a  ditch  on  its  right  of  way, 
whereby  surface  waters  destroyed  the 
plaintiff's  crops,  and  deposited  debris 
on  certain  of  her  land,  depreciating 
its  value.  The  ditch  complained  of 
was  constructed  when  the  road  was 
built,  and  at  a  time  when  another  per- 
son owned  the  land.  It  did  not  appear 
whether  the  railroad  acquired  its 
right  of  way  over  the  land  by  con- 
demnation proceedings,  or  by  convey- 
ance from  the  owner ;  but  the  case  was 
tried  on  the  theory  that  the  railroad 
company,  at  the  time  it  built  its  road 
and  constructed  the  ditch  complained 
of,  did  so  in  pursuance  of  a  right  of 
way  granted  to  it  for  that  purpose  by 
the  then  owner  of  the  land.    The  rail- 
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road  company  insisted  that  the  dam- 
ages sued  for  were  such  as  the  law 
conclusively  presumed  were  included 
in  the  amount  paid  originally  for  its 
right  of  way.  But  the  court  said: 
"From  these  facts  we  think  it  is  clear 
that  the  damages  sued  for  herein  can- 
not be  said  to  have  been  considered 
and  settled  for  in  the  condemnation 
proceedings.  .  .  .  It  is  well  set- 
tled that,  in  assessing  damages  to  the 
landowner  for  right  of  way  taken,  re- 
gard is  had  only  to  the  immediate 
consequences  of  the  appropriation. 
The  owner  is  not,  in  such  proceedings, 
compensated  for  damages  which  may 
thereafter  result  from  negligent  acta 
of  the  company,  committed  after  it 
makes  the  appropriation.  .  .  .  The 
plaintiff's  grantors  had  a  right  to  pre- 
sume, when  they  conveyed  the  land  to 
the  company  that  built  the  road,  that 
the  work  of  constructing  the  road 
would  be  properly  done — ^that  suf- 
ficient culverts  for  the  passage  of 
surface  water  at  proper  places  would 
be  put  in  and  maintained.  The  evi- 
dence shows  that  with  a  suitable  cul- 
vert, properly  taken  care  of,  at  the 
Campbell  outlet,  no  damage  would 
have  ensued  to  the  plaintiff.  By  neg- 
lect and  carelessness  on  the  part  of 
the  defendant,  surface  water  from 
several  hundred  acres  of  land,  and 
which  never  before  passed  over  her 
land,  was  gathered  in  the  ditches  of 
the  defendant,  carried  along,  .  and 
finally  discharged  upon  her  land. 
Damages  arising  from  such  an  act 
have  never  been  held  to  be  included 
in  the  price  paid  for  right  of  way." 

To  the  same  effect,  see  Drake  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1884)  63 
Iowa,  802,  50  Am.  Rep.  746,  19  N.  W. 
215,  wherein  the  court  said:  "If  we 
could  suppose  a  case  where  the  con- 
struction of  a  railroad  would  neces- 
sarily interfere  with  the  flow  of  sur- 
face water,  and  cause  it  to  accumulate 
and  stand  on  the  land  from  which  the 
right  of  way  is  taken,  the  injury  that 
would  accrue  therefrom  should,  we 
think,  be  considered  by  the  commis- 
sioners and  embraced  in  their  ap- 
praisement of  the  right-of-way  dam- 
ages. The  landowner  is  entitled  to  be 
paid,  not  merely  the  val^e  of  the  land 


taken,  but  for  all  incidental  injuries 
which  must  necessarily  result  from 
the  proper  construction  and  mainte- 
nance of  the  road.  .  .  .  But  the  un- 
disputed evidence  in  the  case  at  bar 
shows  that  the  drainage  of  the  surface 
water  from  the  plaintiffs  premises 
was  easily  maintainable  by  the  con- 
struction and  maintenance  of  a  ditch 
along  the  defendant's  right  of  way  to 
its  trestlework.  The  case  is  not  dif- 
ferent from  what  it  would  have  been 
if  the  defendant  could  have  effected 
the  drainage  by  the  construction  and 
maintenance  of  one  or  more  culverts. 
Where  the  effect  of  a  mere  embank- 
ment would  be  to  obstruct  the  passage 
of  surface  water,  and  cause  damage 
to  the  premises  from  which  the  right 
of  way  is  taken,  but  sufScient  drain- 
age can  be  easily  secured  by  a  ditch 
or  culvert,  it  appears  to  us  that,  when 
the  company  applies  for  a  right  of  way, 
it  could  'not  be  presumed  to  be  de- 
sirous of  securing  and  paying  for  the 
privilege  of  obstructing  the  passage 
of  the  water.  Such  being  our  view, 
we  could  not  say  that  the  right  to  ob- 
struct the  passage  of  the  water  was 
included  in  the  right-of-way  damages. 
The  owner,  then,  of  the  premises  from 
which  the  right  of  way  was  taken,  waa 
paid,  as  we  must  presume,  upon  the 
theory  that  the  company  preferred  to 
protect  him  against  this  incidental  in- 
jury. The  very  enjoyment  of  the 
easement,  therefore,  carried  with  it, 
day  by  day,  the  obligation  to  furnish 
this  protection." 

A  railroad  company  is  liable  to  a 
landowner  for  injury  to  his  land  from 
flooding,  by  the  negligent  construction 
of  a  culvert  through  its  embankment, 
unless  it  is  shown  that  the  ovm- 
er  or  his  grantors  have  been  compen- 
sated for  the  right  to  overflow  his 
land  by  means  of  insufficient  water- 
ways. Ohio,  I.  &  W.  R.  Co.  v.  Dooley 
(1889)  32  UL  App.  228,  wherein  the 
court  said :  "The  mere  owning  of  the 
right  of  way  would  «onfer  no  authori- 
ty to  inflict  such  an  injury  upon  the 
adjoining  landowner  without  liability, 
nor  would  even  a  recovery  in  a  former 
suit,  for  damages  not  now  claimed,  bar 
this  action,  if  the  injury  complained 
of  was  due  to  the  negligent  and  im- 
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proper  construction  of  the  road.  The 
rieht  to  build  and  operate  the  road 
carries  with  it  the  duty  to  construct 
skilfully.  For  injury  caused  by  faulty 
construction,  the  remedy  is  clear,  and 
may  be  applied  as  often  as  injury  oc- 
curs." 

It  has  been  held  that  a  conveyance 
of  the  right  of  way  after  a  railroad 
has  been  constructed  does  not  estop 
the  fifrantor  from  recoveringr  damages 
occasioned  by  the  wrongful  construc- 
tion of  the  road.  Jacksonville,  N.  W. 
&  S.  E.  R.  Co.  V.  Cox  (1879)  91  III. 
500.  In  that  case  it  was  urged  that 
the  refusal  of  the  court  to  give  the- 
following  instruction  was  erroneous: 
"The  court  instructs  the  jury,  for  the 
defendant,  that  if  they  shall  believe 
from  the  evidence  that  the  defendant 
purchased  of  the  plaintiff  the  land  on 
which  .the  railroad  is  located  through 
the  plaintiff's  farm,  and,  at  the  time  of 
the  execution  and  delivery  of  the  deed 
therefor,  the  road  was  made,  and  no 
changes  have  since  been  made  by  the 
defendant  in  said  road  to  cause  the 
water  to  overflow  the  plaintiff's  land, 
then  the  plaintiff  is  estopped  from 
claiming  or  recovering  any  damages 
in  this  suit,  and  the  jury  will  find 
for  the  defendant."  Denying  that  con- 
tention the  court  said :  "The  deed  was 
the  mere  performance  of  the  contract 
appellee  had  made,  prior  to  the  build- 
ing of  the  road,  for  the  conveyance  of 
the  land. '  It  may  be  he  was  estopped 
by  the  deed  from  complaining  of  the 
manner  in  which  the  railroad  was 
located  through  his  land,  but  it  gave 
the  company  no  right  to  flood  his  re- 
maining lands  with  water  brought  by 
it  from  lands  other-  than  his,  the 
natural  drain  of  which  would  have 
carried  it  far  from  his  premises.  Al- 
though the  deed  was  an  absolute  con- 
veyance and  granted  the  strip  of 
ground  as  it  actually  existed,  yet  it 
granted  nothing  more.  The  considera- 
tion is  expressed  in  the  deed  to  have 
been  paid  for  the  land  conveyed,  and 
there  is  no  pretense  for  saying  part 
of  it  was  paid  for  the  privilege  of 
overflowing  the  lands  still  retained  by 
appellee,  with  water  conducted  by  the 
company  from  other  lands,  some  of 
them  distant  a  mile  or  more  therefrom. 


There  might  be  merit  in  the  claim  of 
appellant,  if  the  water  complained  of 
had  been  water  that  fell  on  the  ground 
deeded  to  the  company,  or  that  had 
naturally  flowed  there  without  the 
artificial  aid  and  afiirmative  act  of 
appellant.  But  the  damages  here 
grew  out  of  the  improper  construction 
of  the  road  south  and  east  of  the  strip 
deeded,  and  extending  for  more  than  a 
mile  therefrom.  Appellee  was  not 
bound,  before  making  a  deed  to  the 
60  feet  of  ground  through  his  farm 
for  the  use  of  the  railroad,  to  make 
a  survey  of  the  track  of  the  road  for 
miles  either  way  from  his  lands,  for 
the  purpose  of  ascertaining  whether, 
owing  to  the  manner  of  the  construc- 
tion of  the  road  beyond  his  land,  addi- 
tional surface  water  would  be  con- 
ducted onto  his  premises.  He  had  a 
right  to  presume  that  appellant,  in 
building  its  road,  either  had  not 
changed  the  natural  and  customary 
flow  of  water  from  other  lands  so  as 
to  throw  it  upon  his  farm,  or,  if  it  had 
done  so,  that  it  had  made  all  neces- 
sary provision  for  its  egress  there- 
from, without  inundating  his  premises. 
It  is  one  of  the  maxims  of  the  law 
that  every  man  must  so  use  his  own 
property  as  not  to  injure  another  in 
the  use  and  enjoyment  of  his  property. 
The  instruction  the  refusal  of  which 
is  complained  of  was  properly  refused 
by  the  circuit  court." 

In  Louisville  &  N.  R.  Co.  v.  Brinton 
(1900)  109  Ky.  180,  58  S.  W.  604, 
wherein  it  appeared  that  surface 
water  had  been  collected  in  an  arti- 
ficial channel  by  a  railroad  embank- 
ment, and  discharged  on. the  grantor's 
remaining  land,  the  court  said :  "The 
deed  is  one  which  simply  purports  to 
convey  the  right  of  way  to  the  appel- 
lant. There  id  nothing  in  it  which 
gives  the  appellant  the  right  to  make 
an  unlawful  use  of  the  property  con- 
veyed by  it.  The  vendor  had  the  right 
to  rely  upon  the  fact  that  the  railroad 
would  be  constructed  so  as  not  to 
damage  him  by  its  wrongful  act.  It 
did  not  confer  upon  the  appellant  the 
right  to  accumulate  water  and  dis- 
charge it  in  an  artificial  channel  on 
the  remaining  part  of  his  land,  and 
thus  produce  a  serious  damage.    No 
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such  damage  was  in  the  contemplation 
of  the  parties  at  the  time  the  deed  was 
executed;  neither  does  it  relinquish  a 
claim  for  damages  for  such  an  act." 

To  the  same  effect,  and  following 
the  foregoing  case,  see  Ghilders  v. 
Louisville  &  N,  R.Co.  (1903)  24  Ky. 
L.  Rep.  2375,  74  S.  W.  241. 

So,  a  railroad  company  has  been 
held  liable  for  damages  resulting  from 
its  interference  with  surface  water, 
where  a  natural  drain  was  obstructed. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Jones 
(1903)  110  IlL  App.  626. 

In  Missouri,  K.  &  T.  R.  Co.  v.  River- 
head  Farm  (1909)  53  Tex.  Civ.  App. 
643,  117  S.  W.  1049,  in  the  conveyance 
of  a  right  of  way  to  a  railroad  com- 
pany, it  agreed  "to  maintain  in  good 
condition  all  drainage  and  irrigation 
ditches,  pipe  lines,  canals,  and  cross- 
ings now  existing,  so  long  as  the  same 
may  be  deemed  necessary  by  the  party 
of  the  first  part  (appellee),  and  from 
time  to  time  provide,  and  thereafter 
maintain,  such  additional  drainage 
and  irrigation  ditches,  pipe  lines, 
canals,  and  crossings  as  may  be  neces- 
sary for  the  proper  use  of  the  lands  of 
the  party  of  the  first  part,  lying  upon 
either  side  of  said  connecting  tract, 
for  irrigation  purposes."  This  pro- 
vision was  held  not  to  operate  so  as 
to  relieve  the  railroad  company  of  its 
statutory  duty  with  regard  to  surface 
waters.  "Instead,"  said  the  court,  "we 
think  it  should  be  held  to  have  been 
intended  to  add  to  that  duty  the  fur- 
ther duty  to  maintain  in  good  condi- 
tion ditches,  pipe  lines,  etc.,  then  exist- 
ing for  the  purpose  of  irrigating  the 
land,  and  to-  provide  and  afterwards 
maintain  such  additional  ditches,  pipe 
lines,  etc.,  as  might  become  necessary 
for  that  purpose.  For  discharging  its 
statutory  duty,  appellaint  had  no  right 
to  exact  a  reward.  For  releasing  its 
right  to  recover  damages  it  might  be- 
come entitled  to  as  the  result  of  the 
failure  of  appellant  to  discharge  that 
duty,  appellee  was  entitled  to  exact 
a  reward.  In  fact,  it  could  not  be 
held  to  have  released  its  right  to  such 
damages,  in  the  absence  of  proof  that 
there  was  a  consideration  to  it  for 
such  a  release.  Yet,  if  the  undertak- 
ing on  appellant's  part  be  construed 


as  a  release  by  appellee  of  its  right  to 
such  damages,  it  would  appear  not 
only  that  it  received  no  consideration 
for  same,  but,  on  the  contrary,  that 
it  had  purchased  the  privilege  to  do 
so  by  a  conveyance  of  the  right  of 
way  to  appellant." 

Each  overflow  caused  by  the  failure 
of  the  railroad  company  to  provide 
culverts  to  take  care  of  the  surface 
water  constitutes  a  new  cause  of  ac- 
tion. Ohio,  I.  &  W.  R.  Co.  V.  Dooley 
(1889)  82  IlL  App.  228;  Chicago  &  A. 
R.  Co.  V.  Willi  (1894)  53  111.  App.  603; 
Atterbury  v.  Chicago,  I.  &  St.  L.  S.  L. 
■  R.  Co.  (1907)  184  111.  App.  330;  Mel- 
endy  v.  Chicago,  .M.  &  St.  P.  R.  Co. 
(1907)  132  IlL  App.  431;  Carriger  v. 
East  Tennessee,  V.  &  G.  R.  Co.  (1881) 
7  Lea  (Tenn.)  888. 

Thus,  in  Melendy  v.  Chicago,  M.  & 
St,  P.  R.  Co.  (1907)  132  III.  App.  431, 
supra,  it  was  said :  "If  the  structure 
complained  of,  and  which  causes  the 
injury  to  an  adjacent  property  owner, 
is  authorized  by  law  and  is  carefully 
and  properly  constructed  with  due  re- 
gard to  the  rights  of  others,  and  there 
is  no  negligence  either  in  construc- 
tion, operation,  or  maintenance,  there 
is  no  liability,  if  the  right  to  its  con- 
struction and  maintenance  has  once 
been  obtained  and  compensated  for. 
If  the  right  to  the  construction  and 
maintenance  of  such  a  structure, 
which  in  law  is  considered  permanent, 
has  npt  been  paid  for,  there  is  but  one 
right  of  action,  and  there  can  be  but 
one  recovery  for  all  the  damages,  past 
and  future;  and  the  right  of  action  is 
in  the  owner  of  the  estate  that  is  dam- 
aged at  the  time  of  its  construction. 
But  even  if  the  structure  is  authorized 
by  law  and  compensation  has  been 
paid  for  it,  yet,  if  it  is  negligently  con- 
structed, maintained,  or  operated,  then 
it  is,  in  law,  not  considered  a  perma- 
nent structure,  but  is  a  continuing 
nuisance,  and  a  right  of  action  for  the 
damages  resulting  from  the  negligence 
accrues  to  the  person  who  is  injured 
thereby,  whenever  the  injury  may  oc- 
cur, unless  the  right  to  maintain  the 
nuisance  in  that  particular  manner 
has  been  compensated  for.  A  struc- 
ture improperly  and  yisufRciently  con- 
structed, that  necessarily  disturbs  the 
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rights  of  the  adJQining  property  own- 
er, and  the  continuance  of  which  in- 
jury could  be  obviated  by  a  proper 
construction,  is  not  a  permanent 
structure,  and  the  adjacent  landown- 
ers have  the  right  to  assume  that 
when  the  defects  have  been  discovered 
they  will  be  remedied,  and  a  right  of 
action  accrues  for  each  successive  in- 
jury. In  the  first  case  the  right  of 
action  is  in  the  person  owning  the 
land  at  the  time  the  permanent  struc- 
ture was  erected.  In  the  latter  case 
the  owner  of  the  land  when  the  struc- 
ture is  erected  has  a  right  of  action 
for  the  injuries  he  suffers,  and  if  he 
conveys  to  another,  and  subsequently 
the  purchaser  receives  new  injury  he 
will  have  a  right  of  action  for  the 
injuries  inflicted  upon  the  land  after 
he  purchased  it.  If  the  owner  of  the 
land  and  the  owner  of  the  nuisance 
should  both  choose  to  consider  the  neg- 
ligent stru'cture  a  permanent  one,  and 
so  treat  it,  and  the  owner  of  the  struc- 
ture should  purchase  the  right  to  so 
maintain  it,  then  there  could  be  no 
further  recovery  while  the  nuisance 
should  be  maintained  without  a 
change." 

(T>)  Meaaure  of  Oamage*. 

While  the  distinction  has  never  been 
applied  in  a  case  within  the  scope  of 
this  annotation,  it  has  been  said  that, 
with  respect  to  obstructions  of  water 
and  drainage  ways  by  railroad  em- 
bankments generally,  some  courts 
have  drawn  a  distinction,  not  gener- 
ally recognized,  between  those  which 
are  constructed  solidly,  without  cul- 
vert, trestle,  or  other  opening  for  the 
escape  of  water,  and  those  in  which 
an  opening  is  provided,  but  proves  to 
be  insuflicient  for  the  purpose.  Ac- 
cording to  these  precedents,  the 
first-mentioned  condition  presents  a 
case  for  original  damages,  and  the 
latter  a  case  for  continuing  damages. 
It  has  been  said,  however,  that  the 
£rreat  preponderance  of  the  authorities 
holds  that  damages  arising  from  the 
occasional  flooding  of  land  by  reason 
of  an  insuflicient  culvert  upon  the 
land  of  an  adjacent  proprietor  are  not 
original,  although  if  the  claim  for 
damages  is  made  and  the  action  is 


tried  on  the  theory  that  they  are  orig- 
inal, the  parties  will  be  bound  there- 
by. See  Harvey  v.  Mason  City  &  Ft.  D. 
R.  Co.  (1906)  129  Iowa,  465,  3  L.R.A. 
(N.S.)  973,  113  Am.  St.  Rep.  483,  105 
N.  W.  958 ;  Carriger  v.  East  Tennessee, 
V.  &  G.  R.  Co.  (1881)  7  Lea  (Tenn.) 
388. 

It  has  been  said  that  the  question  as 
to  the  measure  of  damages  for  a  con- 
tinuing injury  to  the  land,  and  its 
manner  of  application  is  one  of  those 
which  arise  under  such  an  endless 
variety  of  circumstances  that  a  rule 
effectuating  substantial  justice  in  one 
instance  would  often  work  manifest 
injustice  in  another.  As  a  result  the 
courts  make  use  of  various  rules  by 
which,  when  an  injury  has  been  shown, 
the  amount  of  compensation  may  be 
deternuned.  In  measuring  a  loss  a 
distinction  must  be  drawn,  of  course, 
between  those  things  which  can  readi- 
ly be  replaced,  and  those  things  con- 
cerning which  restoration  is  impossi- 
ble. As  to  the  former,  the  cost  of  re- 
production is  regarded  as  a  proper 
basis  of  computation  (Blunck  v.  Chi- 
cago &  N.  W.  R.  Co.  (1909)  142  Iowa, 
146,  120  N.  W.  737),  while,  as  to  the 
latter,  the  rental  value  of  the  property 
injured  is  said  to  be  the  true  measure 
of  damages  (Atchison,  T.  &  S.  F.  R. 
Co.  V.  Jones  (1903)  110  111.  App.  626). 

The  term  "rental  value,"  as  applied 
to  lands  covered  with  a  growing  crop, 
means  not  what  the  lands  may  be 
rented  for  in  the  vicinity  for  ordinary 
purposes,  but  the  value  of  the  use  for 
the  purposes  of  maturing  and  harvest- 
ing the  crop;  and,  of  necessity,  the 
value  of  the  crop  in  the  condition  in 
which,  it  exists  at  the  time  of  the  in- 
jury is  the  prime  factor  in  the  ascer- 
tainment of  the  value  of  the  use. 
Blunck  V.  Chicago  &  N.  W.  R.  Co. 
(Iowa)  supra,  wherein  the  court  said : 
"Obviously  enough,  the  rule  of  rental 
value  must  govern  in  cases  presenting 
no  more  than  an  injury  and  damage 
to  growing  crops;  and  in  respect  of 
such  cases  it  would  seem  to  be  proper 
practice  to  plead  in  direct  language 
the  value  of  the  crop  destroyed  as  the 
basis  of  the  recoverable  damage.  If 
the  thing  destroyed,  although  it 
is  a  part  of  the  real^,  has  a  value 
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which  can  be  accurately  measured 
and  ascertained  without  reference 
to  the  soil  on  which  it  stands,  or 
out  of  which  it  grows,  the  recovery 
may  be  the  value  of  the  thing  thus  de- 
stroyed, and  not  for  the  difference  in 
value  of  the  land  before  and  after 
such  destruction.  ...  In  principle, 
there  can  be  no  difference,  as  far  as 
the  rule  for  the  measurement  of  dam- 
ages is  concerned,  between  an  action 
brought  by  an  owner  of  the  major  es- 
tate, and  one  brought  by  a  tenant  in 
possession.  In  the  instant  case  it 
will  be  remembered  that  the  hay  crop 
was  matured.  Nothing  remained  but 
to  harvest  the  same.  The  value  there- 
of was  sought  to  be  fixed  by  estimat- 
ing the  yield  in  tons  per  acre,  then 
taking  the  market  value  prevailing  at 
the  time  in  the  vicinity,  after  deduct- 
ing therefrom  the  cost  of  cutting  and 
stacking.  This  was  competent  and 
proper." 

To  loss  in  rental  value,  may  some- 
times be  added  expenses  incurred  on 
account  of  the  overflow,  and  under 
some  circumstances  loss  of  profits  may 
be  considered.  See  Harvey  v.  Mason 
City  &  Ft.  D.  R.  Co.  (Iowa)  supra. 

In  many  cases  the  difference  be- 
tween the  value  of  the  injured  prem- 
ises before  and  after  each  repetition 
of  the  wrong  is  the  approved  standard 
of  compensation.  Drake  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1884)  63  Iowa,  302, 
50  Am.  Rep.  746,  19  N.  W.  215;  Sul- 
lens  v.  Chicago,  R.  I,  &  P.  R.  Co. 
(1888)  74  Iowa,  659,  7  Am.  St.  Rep. 
501,  38  N.  W.  545;  Harvey  v.  Mason 
City  &  Ft.  D.  R.  Co.  (1906)  129  Iowa, 
465,  3  L,R.A.(N.S.)  973,  113  Am.  St. 
Rep.  483,  105  N.  W.  958. 

Thus,  in  Drake  v.  Chicago,  R.  I.  &  P. 
R,  Co.  (Iowa)  supra,  wherein  it  ap- 
peared that  the  plaintiff's  land  was 
flooded  for  two  successive  seasons,  and 
permanent  damages  were  claimed  in 
connection  with  the  loss  of  the  crops, 
the  court  held  the  proper  measure  of 
compensation  to  be  "the  difference  be- 
tween the  value  of  the  premises  im- 
mediately before  the  injury  happened, 
and  the  value  of  the  same  immediate- 
ly after." 

''Where  damage  to  the  crop  only  is 
claimed,  and  not  to  the  soil,  either  be- 


cause of  injury  to  it  in  connection  with 
a  permanent  or  perennial  growth 
thereon,  there  is  no  good  reason  for 
not  estimating  the  damage  to  such 
crop  directly,  rather  than  indirectly  by 
estimating  the  values  of  land  with  it 
before  and  after  the  injury.  Neces- 
sarily such  difference  is  the  difference 
between  the  values  of  the  growing 
crops  thereon  before  and  after  the  in- 
jury, and  the  same  result  is  reached. 
The  circumstance  that  growing  crops 
ordinarily  are  regarded  as  part  of  the 
realty  is  not  controlling."  Tretter  v. 
Chicago  G.  W.  R.  Co.  (1910)  147 
Iowa,  375,  140  Am.  St.  Rep.  304,  126 
N.  W.  839. 

Of  course,  in  determining  the  value 
of  the  land  before  and  after  the  in- 
jury, the  value  and  condition  of  the 
crops,  if  any,  and  the  extent  to  which 
they  are  injured  or  destroyed,  are  ma- 
terial matters  for  the  consideration  of 
the  jury.  Sullens  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1888)  74  Iowa,  659,  7  Am. 
St.  Rep.  501,  38  N.  W.  545;  Harvey  v. 
Mason  City  &  Ft.  D.  R.  Co.  (1906)  129 
Iowa,  465,  3  L.R.A.(N.S.)  973,  113  Am. 
St.  Rep.  483,  105  N.  W.  958. 

Where  there  is  no  evidence  afford- 
ing a  proper  measure  of  actual  dam- 
ages, it  has  been  held  that,  if,  by  rea- 
son of  the  railroad  company's  neglect 
in  failing  to  provide  a  suitable  cul- 
vert, water  is  backed  up  over  the 
plaintiff's  land,  he  is  entitled  to  re- 
cover nominal  damages,  and  to  have 
the  case  go  to  the  jury  for  that  pur- 
pose. Harvey  v.  Mason  City  &  Ft.  D. 
R.  Co.  (Iowa)  supra,  wherein  the 
court  said:  "We  do  not  overlook  the 
fact  that  we  have  often  held  that  fail- 
ure to  award  nominal  damages,  where 
a  plaintiff  is  entitled  to  nothing  more, 
is  not  a  ground  for  reversal.  ,  .  . 
The  thought  of  these  cases,  and  the 
reason  of  the  rule,  are  that  this  court 
does  not  sit  to  determine  mere  moot 
questions,  or  questions  which  involve 
matters  of  merely  abstract  or  techni- 
cal right,  the  decision  of  which  deter- 
mines nothing  beyond  the  taxation  of 
costs.  This  is  as  far  as  we  have  ever 
gone  in  the  application  of  the  rule. 
There  are  cases,  however,  in  which  the 
recovery  of  nominal  damages  deter- 
mines and  adjudicates  valuable  rights. 
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«nd  under  such  circumstances  the  re- 
fusal to  allow  them  is  reviewable  upon 
appeal.  The  case  before  us  is  of  that 
nature.  The  recovery  of  even  nominal 
damages  would  operate  as  an  adjudica- 
tion of  the  insufficiency  of  the  culvert, 
and  that  adjudication  would  be  bind- 
ing upon  the  parties  in  any  subse- 
quent action  brought  for  the  continu- 
ance of  the  nuisance.  .  .  .  Title 
to  land  is  not  infrequently  determined 
by  an  award  or  denial  of  nominal 
damages  for  an  alleged  wrong.  The 
act  of  the  defendant  in  the  present 
case,  in  erecting  the  embankment  in 
such  manner  as  to  cast  the  water  back 
upon  the  plaintiff's  land,  was  equiva- 
lent to  the  assertion  of  an  easement 
therein,  and  it  might  well  happen  that 
an  action  to  recover  nominal  damages 
would  be  the  most  efficient  method  by 
which  to  prevent  the  acquisition  of 
such  easement  by  prescription.  Ha- 
thorne  v.  Stinson  (1836)  12  Mew  183, 
28  Am.  Dec.  167.  Says  the  court  in 
the  cited  case:  'When  one  encroaches 
upon  the  inheritance  of  another,  the 
law  gives  a  right  of  action,  and  even 
if  no  actual  damages  are  proved,  the 
action  will  be  sustained  and  nominal 
damages  recovered,  because,  unless 
this  could  be  done,  the  encroachments 
acquiesced  in  might  ripen  into  a  legal 
right.' " 

b.  Under  cotnmon-law  doctrine  as  to  aur- 
face  water. 

According  to  what  is  known  as  the 
'  common-law  rule,  adopted  by  the 
courts  of  some  jurisdictions,  no 
natural  easement  or  servitude  exists 
in  favor  of  the  superior  or  higher  land, 
as  to  mere  surface  water.  This  rule 
is  more  accurately  designated  the 
common-enemy  rule  than  the  common- 
law  rule,  for,  as  shown  in  Famham 
on  Waters,  p.  2587,  the  rnl^  in  England 
seems  to  have  been  that  of  the  civil 
law,  and  the  common-enemy  doctrine 
-was  adopted  in  this  country  by  appli- 
cation of  the  rule  applicable  to  the 
sea.  But  under  this  rule  a  railroad 
company  may  lawfully  hinder  or  ob- 
struct the  flow  of  such  water,  without 
liability  to  its  grantor  or  his  privy  by 
reason  of  the  obstruction  or  diversion. 
Cairo  &  V.  R.  Co.  v.  Stevens  (1881)  73 
19  A.L.R.— 32. 


Ind.  278,  88  Am.  Rep.  139;  Greeley  v. 
Maine  C.  R.  Co.  (1865)  53  Me.  200; 
Cassidy  v.  Old  Colony  R.  Co.  (1886) 
141  Mass.  174,  5  N.  E.  142. .  See  also 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Huddleston  (1899)  21  Ind.  App.  621, 
69  Am.  St.  Rep.  385,  52  N.  E.  1008; 
Clay  V.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  (1905)  164  Ind.  439,  73  N.  E.  904; 
Watts  V.  Evansville,  Mt  C.  &  N.  R.  Co. 
(1921)  —  Ind.  — ,  129  N.  E.  315 
(wherein  the  railroad  company  was  the 
lessee  of  the  right  of  way) ;  Foreman 
V.  Midland  Valley  R.  Co.  (1907)  7  Ind. 
Terr.  478,  104  S.  W.  806;  Atchison,  T. 
&  S.  F.  Co.  V.  Hammer  (1879)  22  Kan. 
763,  31  Am.  Rep.  216;  Kansas  City  & 
E.  R.  Co.  V.  Riley  (1885)  33  Kan.  374, 
6  Pac.  581;  Le  Munyon  v.  Gallatin 
Valley  R.  Co.  (1921)  60  Mont.  517, 199 
Pac.  915.  Compare  Kansas  City,  P. 
&  6.  R.  Co.  V.  WilUams  (1900)  3  Ind. 
Terr.  352,  58  S.  W.  570. 

It  appeared  in  Cassidy  v.  Old  Colony 
R.  Co.  (1886)  141  Mass.  174,  5  N.  E. 
142,  that  the  defendant  railroad  com- 
pany had  built  its  roadbed  on  a  right 
of  way  acquired  from  the  plaintiff's 
predecessor  in  title.  Subsequently, 
while  the  plaintiff  was  in  possession  of 
the  abutting  property,  the  roadbed 
was  raised  about  10  feet  by  the  con- 
struction of  a  stone  wall  of  solid 
masonry  and  the  filling  in  of  the  road- 
bed above  the  wall,  sloping  down  to 
the  top  of  the  wall.  It  also  appeared 
that  no  culverts  or  drains  were  provid- 
ed for  the  surface  water  in  the  wall, 
and  that,  immediately  on  its  construc- 
tion, great  quantities  of  surface  water 
accumulated  on  the  plaintiff's  prem- 
ises. The  plaintiff  thereupon,  to  re- 
lieve his  premises  in  a  measure  from 
the  bad  and  untenantable  condition  in 
which  they  were  put  by  the  construc- 
tion of  the  wall,  was  obliged  to  and 
did  raise  his  dwelling  house,  and  also 
filled  in  his  own  premises  to  divert  the 
surface  water  from  draining  thereon. 
It  was  held  that  no  action  would  lie, 
the  defendant  company  being  pre- 
sumed to  have  paid,  at  the  time  of  its 
original  location,  for  the  damage 
sought  to  be  recovered,  so  far  as  such 
damage  was  proper  to  be  considered. 
The  court  said:  "The  taking  of  land 
for  a  railroad  'is  an  appropriation  of 
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the  land  to  all  the  uses  of  the  land 
for  the  road,  necessary  and  incidental. 
.  .  .  Practically  the  damages  are 
commonly  equal  to  the  value  of  the 
land.  .  .  .  The  right  and  power  of 
the  company  to  use  the  land  within 
their  limits  may  not  only  be  exercised 
originally,  when  their  road  is  first  laid 
out,  but  continues  to  exist  afterwards ; 
and  if,  after  they  have  commenced  op- 
erations, it  is  found  necessary,  in  the 
judgment  of  the  company,  to  make  fur- 
ther uses  of  the  land  assigned  to  them, 
for  purposes  incident  to  the  safe  and 
beneficial  occupation  of  the  road,  by 
raising  or  lowering  grades,  cutting 
down  hills,  and  removing  trees,  they 
have  a  right  to  do  so  to  the  same  ex- 
tent as  when  the  railroad  was  original- 
ly laid  out  and  constructed.  .  .  . 
Thus  the  law  stood  at  the  time  of  the 
location  of  this  railroad,  in  1845,  and 
thus  it  still  stands,  unless  special  pro- 
vision for  futiher  compensation  is 
made  by  statute.  ...  It  follows 
that  the  respondent  must  be  presumed 
to  have  paid,  at  the  time  of  its  origi- 
nal location,  for  the  damage  now 
sought  to  be  recovered  for,  so  far  as 
such  damage  was  proper  to  be  consid- 
ered ;  and,  even  if  the  statutes  now  pro- 
vided proceedings  to  recover  damages 
against  railroads  in  case  of  a  subse- 
quent change  of  grade,  it  would  re- 
quire a  pretty  strong  argument  to 
convince  us  that  they  were  intended  to 
give  further  damages  in  a  case  where 
full  compensation  had  been  paid 
originally.  No  such  statute,  however, 
has  been  called  to  our  attention. 
Again,  the  claim  stated  by  the  peti- 
tioner, on  which  the  court  ruled,  was 
for  cutting  off  all  natural  drainage  of 
surface  water  from  the  adjacent  lands, 
discharging  surface  water  from  the 
respondent's  roadbed  upon  the  ad- 
joining land  of  the  petitioner,  and 
shutting  off  the  view,  light,  and  air 
from  the  petitioner's  premises.  None 
of  these  acts  infringed  any  common-' 
law  rights  of  the  petitioner.  They 
would  have  been  perfectly  lawful  on 
the  part  of  any  other  adjoining 
owner." 

It  was  agreed,  in  Greeley  v.  Maine 
C.  R.  Co.  (1865)  53  Me.  200,  that  the 
defendants     located     their     railroad 


across  the  land  described  in  the  writ 
of  the  plaintiff,  and  his  grantor  con- 
veyed to  them  the  land  covered  by 
the  location.  The  court  said:  "From 
the  statement  of  facts,  it  appears  that 
the  injury  complained  of  arises  from 
the  turning  of  mere  surface  water- 
that  which  accumulated  from  rains 
and  melting  snows — from  its  ac- 
customed course,  upon  land  of  plain- 
tiff. This  being  caused  by  erections 
upon  defendants'  land,  authorized  by 
law,  no  action  will  lie." 

To  the  same  effect,  see  Cairo  &  V. 
R.  Co.  v.  Stevens  (1881)  78  Ind.  278, 
88  Am.  Rep.  189,  wherein  the  court 
said :  "The  complaint  proceeds  on  the 
theory  that  the  defendant  was  law- 
fully in  possession  of  its  right  of  way 
across  the  land  described  and  for  tiie 
distance  of  10  miles  southward,  but 
whether  by  condemnation  or  by  pur- 
chase is  left  to  conjecture.  The  de- 
fendant was,  therefore,  guilty  of  no 
trespass  in  entering  upon  its  said  right 
of  way,  and  in  making  all  proper  and 
necessary  excavations  and  embank- 
ments for  the  construction  of  its  road- 
bed. The  gist  of  the  complaint  is  in 
the  averments  that  the  defendant 
'failed  negligently  and  carelessly,  in 
the  construction  of  said  embankment, 
to  make  any  culvert,  bridge,  or  drain 
in,  through,  or  under  said  embank- 
ment, whereby  the  water  coming  on  the 
land  hereinbefore  described  could  es- 
cape, and  that,  within  five  years  last 
past,  the  water  falling  upon  said  real, 
estate  of  the  plaintiff,  and  the  water 
flowing  thereon  from  the  river,  and 
from  the  surrounding  land,  has  been 
stopped  and  hindered  by  said  em- 
bankment from  flowing  off,'  etc.  No 
attempt  is  made  to  charge  an  inter- 
ference with  any  natural  watercourse, 
but  only  with  the  flow  of  surface  water 
and  waters  overflowing  from  the  river 
and  spreading  over  the  adjacent  bot- 
tom or  low  lands.  The  question  pre- 
sented is,  therefore,  whether  the  de- 
fendant, having  acquired  a  right  of 
way  for  the  construction  of  its  rail- 
road, and  having  found  it  necessary 
or  expedient  to  raise  its  track  above 
the  natural  surface  of  the  land,  owed 
any  duty  to  the  plaintiff  to  provide 
culverts  or  other  means  of  passage 
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through  its  embankment,  for  the  sur- 
face water  or  water  overflowing  from 
the  river  and  descending  in  that  di- 
rection from  or  ov?r  the  lands  of  the 
plaintiff.  If  upon  the  facts  of  the 
complaint  such  duty  existed,  a  care- 
less and  negligent  breach  thereof,  to- 
gether with  actionable  damages,  is 
shown,  and  the  complaint  is  good.  If 
such  duty  did  not  exist,  the  complaint 
is  not  good.  ...  It  is  dii&cult  to 
invent  a  formula  for  the  statement  of 
a  rule  of  law  which  will  accurately  ex- 
press the  rule  in  its  application  to 
varying  circumstances ;  and  it  may  be 
that  there  is  some  verbal  inconsistency 
in  the  formulas  quoted  from  those 
opinions  of  this  court;  but,  when  ap- 
plied to  the  subject-matter  of  each, 
there  is  no  inconsistency  of  principle 
involved  or  expressed.  The  one  has 
to  do  with  the  landowner's  conduct  in 
guarding  his  possessions  against  the 
encroachments  of  surface  and  flood 
waters  from  without,  and  the  other 
with  the  discharge  of  such  waters 
from  his  own  land  onto  that  of  an- 
other. With  reasonably  near  approxi- 
mation to  accuracy,  it  may  be  laid 
down  as  a  general  rule  that  upon  the 
boundaries  of  his  own  land,  not  inter- 
fering with  any  natural  or  prescrip- 
tive watercourse,  the  owner  may  erect 
such  barriers  as  he  may  deem  neces- 
sary to  keep  off  surface  water  or  over- 
flowing floods  coming  from  or  across 
adjacent  lands;  and  for  any  conse- 
quent repulsion,  turning  aside,  or 
heaping  up  of  these  waters  to  the  in- 
jury of  other  lands,  he  will  not  be  re- 
sponsible; but  such  waters  as  fall  in 
rain  and  snow  on  his  land,  or  come 
thereon  by  surface  drainage  from  or 
over  contiguous  lands,  he  must  keep 
within  his  boundaries,  or  permit  them 
to  flow  off  without  artiflcial  interfer- 
ence, unless,  within  the  limits  of  his 
land,  he  can  turn  them  into  a  natural 
watercourse.  This  is  in  accordance 
with  the  general  principle  that  such 
waters  are  a  common  enemy  which 
each  proprietor  may  fight  off  as  he 
will;  but,  once  on  his  land,  they  be- 
come his  property  (in  a  qualified 
sense,  of  course),  and  the  maxim  ap- 
plies, 'sic  utere  tuo,  ut  alienum  non 
isdas.'     We  hold,  therefore,  that  the 


complaint  fails  to  show  an  actionable 
injury." 

A  Missouri  statute  requires  every 
railroad  to  make  openings  for  water 
which  its  embankment  keeps  from  go- 
ing into  a  watercourse,  and  in  that 
way  draining  off.  See  Murphy  v.  St. 
Louis-San  Francisco  R.  Co.  (1920)  205 
Mo.  App.  682,  226  S.  W.  637,  wherein 
the  court  reviews  the  history  of  the 
statute.  Prior  to  the  statute  requiring 
railroad  companies  to  make  "suitable 
openings  across  and  through  the  right 
of  way  and  roadbed"  (1907),  Missouri 
followed  the  common-law  rule.  See 
Munkres  t.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.  (1880)  72  Mo.  514,  where- 
in it  was  held  that  even  under  the 
common-law  rule  a  railroad  could  not 
obstruct  surface  water,  when  it  had 
found  its  way  to,  and  was  running  in, 
s  natural  channel  or  depression.  In 
that  case  the  following  instruction 
was  held  to  be  proper:  "The  relin- 
quishment of  the  right  of  way,  read  in 
evidence,  authorized  the  railroad  com- 
pany to  enter  upon  the  plaintiff's  lands 
and  construct  its  road  in  the  usual 
manner  of  building  roads,  by  throwing 
up  and  raising  the  ground  for  the 
roadbed,  and  by  cutting  ditches  along 
the  sides  of  the  road  to  keep  the  water 
off  the  track.  If,  therefore,  you  find 
from  the  evidence  that  the  roadbed 
and  ditches  were  constructed  with 
reasonable  care  and  s&ill,  with  refer- 
ence to  the  use  of  the  same  for  rail- 
road purposes,  and  the  plaintiff  has 
been  incidentally  injured  by  the  col- 
lection and  flow  of  surface  water  upon 
his  lands  caused  by  the  construction 
of  the  road,  he  is  without  remedy  for 
such  injury.  The  railroad  company 
was  not  bound  to  make  ditches  larger 
or  longer  than  was  necessary  to  se- 
cure its  roadbed.  It  was  not  bound 
to  make  ditches  to  protect  the  plain- 
tiff's land  from  injury  from  surface 
water  which  might  collect  along  the 
road."  And  see  Benson  v.  Chicago  & 
A.  R.  Co.  (1888)  78  Mo.  504,  wherein 
it  was  said  that  a  railroad  company 
could  not  obstruct  the  egress  of  sur- 
face water,  by  collecting  it,  as  in 
artificial  ditches,  and  conduct  it  to  and 
discharge  it  on  the  servient  land,  in 
increased  volume,  thereby  subjecting 
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the  latter  estate  to  a  burden,  and  in- 
juring it  in  a  manner  it  would  not 
otherwise  have  suffered.  The  rule  in 
Missouri  was  stated  in  Cox  v.  Hanni- 
bal &  St.  J.  R.  Co.  (1903)  174  Mo.  588, 
74  S.  W.  854,  as  follows:  "The  com- 
mon-law rule  as  to  surface  water 
prevails  in  this  state;  that  is,  owners 
of  lands  may  improve  them  by  ob- 
structing or  diverting  it,  provided  it 
be  not  done  in  a  reckless  manner,  re- 
sulting in  injury  to  some  other  person. 
The  same  rule  applies  to  railroads  in 
the  construction  of  their  roadbeds,  in 
the  absence  of  statutory  enactment,  as 
in  this  state,  requiring  them,  Vithin 
three  months  after  the  completion  of 
the  same  through  any  county  in  this 
state,  to  cause  to  be  constructed  and 
maintained  suitable  ditches  and  drains 
along  each  side  of  the  roadbed  of  such 
railroad,  to  connect  with  ditches, 
drains,  or  watercourses,  so  as  to  af- 
ford sufficient  outlet  to  drain  and  carry 
off  the  water  along  such  railroad 
whenever  the  draining  of  such  water 
has  been  obstructed  or  rendered  neces- 
sary by  the  construction  of  such  rail- 
road.* Laws  1883,  p.  50;  Rev.  Stat. 
1889,  §  2614.  The  statute  is  an  inno- 
vation upon  the  common  law,  as  it 
clearly  has  reference  to  overflow 
water,  which  is  surface  water,  as  well 
as  water  from  rainfalls  and  melting 
snow;  otherwise,  it  is  meaningless." 
It  appeared  in'Gebhardt  v.  St.  Louis, 
M.  &  S.  E.  R.  Co.  (1907)  122  Mo.  App. 
503,  99  S.  W.  773,  that  the  plaintiff 
conveyed  a  strip  of  land  for  use  as  a 
railroad  right  of  way,  together  with 
the  right  to  alter  watercourses.  The 
railroad  company  erected  an  embank- 
ment about  10  feet  high  across  a  ditch, 
which,  prior  to  the  construction  of 
the  road,  had  taken  care  of  the  surface 
water  on  the  plaintiff's  land.  To  take 
care  of  the  surface  water,  the  com- 
pany put  in  a  80-inch  tile  culvert, 
30  to  60  feet  below  the  old  ditch,  and 
from  the  latter  dug  a  side  ditch  on  its 
right  of  way  to  the  culvert,  and  from 
the  mouth  of  the  culvert  constructed 
a  ditch  back  to  the  old  ditch.  It  also 
appeared  that  the  ditch  at  the  mouth 
of  the  culvert  broke,  and  as  a  result 
the  plaintiff's  berry  patch  was  totally 
destroyed,  and  the  greater  part  of  his 


land  was  covered  for  a  depth  of  about 
2  inches  with  clay,  gravel,  and  sand. 
The  plaintiff  prevailed,  and  the  rail- 
road company  sought  a  reversal  be- 
cause  of  the   following   instruction: 
"If  the  jury  find  in  favor  of  the  plain- 
tiff, and  that  plaintiff  has  suffered  in- 
jury by  reason  of  negligent  acts  of  the 
defendant,   as  set  forth  in  the  first 
instruction,  the  jury  will  assess  plain- 
tiff's damages  at  his  actual  loss,  if 
any,  by  reason  of  injury  to  his  straw- 
berry crop  caused  by  such  negligent 
acts,  and  if  they  further  believe  that 
he  has  suffered  permanent  injury  to 
and  depreciation  of  his  land  by  reason 
of  such  negligent  acts  prior  to  August 
30,  1904,  then  the  jury  should  allow 
him,   as   damages,   the  difference   in 
value  of  Buch  land  before  and  after 
such  injury."    The  court  said:     "De- 
fendant undertook  to  comply  with  § 
1110,  Revised  Statutes  1899,  by  put- 
ting in  the  30-ineh  culvert,  and  by  the 
construction    of   the    lateral    ditches 
along  the  sides  of  its  railroad.    It  is 
not   contended    in    defendant's   brief 
that  the  old  ditch  was  a  natural  water- 
course.   The  contention  is  that  plain- 
tiff might  have  constructed  a  sufficient 
ditch  to  protect  his  land,  or  that  one 
could  have  been  constructed,  to  convey 
all  surface  waters  that  flow  through 
the  culvert  north  to  the  old  ditch,  and 
for  these  reasons  the  measure  of  dam- 
ages is  the  reasonable  cost  of  such  a 
ditch,  plus  the  actual  damages  done 
the   strawberries   and  plants.     There 
would  be  some  force  in  this  conten- 
tion, had  not  defendant  constructed 
a  ditch  which  it  deemed  sufficient  to 
protect  plaintiffs  land.     The  grava- 
men of  the  charge  is  not  that  defend- 
ant failed  to  construct  a  ditch,  but 
that  it  negligently  constructed  a  ditch 
inadequate  to  protect  plaintiff's  land, 
and,    by   reason    of   this    negligence, 
plaintiff's  land  was  overflowed  by  sur- 
face waters  and  damaged.    The  negli- 
gence complained  of  was  not  one  of 
omission,  but  one  of  conomission,  and, 
if  proven  by  the  evidence,  defendant 
was  liable  for  whatever  damages  were 
caused  by  its  negligent  construction  of 
the  ditch  at  the  mouth  of  its  culvert 
north  to  the  old  ditch.    In  respect  to 
these    damages,    plaintiff's    evidence 
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tends  to  prove  that  the  portion  of  his 
land  that  was  overflowed  was  rich,  till- 
able land,  worth  $200  per  acre  before 
the  overflow,  and,  by  reason  of  clay, 
sand,  and  irravel  being  deposited 
thereon,  its  value  was  depreciated 
|150  per  acre.  The  deposit  of  clay, 
etc.,  and  the  consequential  deprecia- 
tion  in  value,  were  not  a  mere  passing, 
temporary  injury  to  the  land,  but  a 
permanent  one  for  which  plaintiff  is 
entitled  to  recover,  and  we  think  his 
instruction  on  the  measure  of  dam- 
ages was  proper." 

It  has  been  held  in  Canada  that  an 
action  was  not  maintainable  against 
a  railroad  company  for  the  overflow  of 
remaining  land  caused  by  the  stopping 
up  of  a  drainage  ditch  in  the  portion 
of  the  land  conveyed  to  the  railroad 
company  without  reservation,  where 
the  injury  was  one  attributable  to  the 
mere  construction  of  the  railroad,  and 
should  have  been  taken  into  consider- 
ation at  the  time  of  the  award  and 
sale  of  the  land.  L'Esperance'v.  Great 
Western  R.  Co.  (1856)  14  U.  C.  Q.  B. 
178.  See  also  Cameron  v.  Ontario,  S. 
&  H.  R.  Union  Co.  (1856)  14  U.  C  Q. 
B.  612.  But  the  compensation  paid  for 
a  right  of  way  has  been  held  not  to  in- 
clude damages  for  an  unskilful  and 
improper  construction  of  the  roadbed, 
which,  had  it  been  properly  done, 
jfirould  have  answered  all  purposes, 
and  would  not  have  produced  injury 
and  loss  to  the  plaintiff.  Van  Horn  v. 
Grand  Trunk  R.  Co.  (1882)  9  U.  C  C. 
P.  264. 

o.  Vnder  modified  doctrine  aa  to  surface 
toater, 

1.  Rule  stated. 

The  courts  in  a  number  of  jurisdic- 
tions have  qualified  the  civil-law  rule 
and  the  common-law  rule  in  accord- 
ance with  the  maxim  that  one  must  so 
use  his  own  as  not  unnecessarily  to 
injure  others.  In  these  jurisdictions, 
while  surface  water  may  be  fended 
off  if  done  reasonably  and  with  due 
care  with  reference  to  adjoining  prop- 
erty, a  railroad  may  not  obstruct  its 
natural  flow  in  an  unreasonable  or 
negligent  manner  to  the  injury  of  its 
grantor  or  his  privy. 

Arkansas. — St.  Louis,  I.  M.  &  S.  R. 


Co.  V.  Morris  (1880)  35  Ark.  622.  See 
also  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Chapman  (1882)  39  Ark.  463,  43  Am. 
Rep.  280. 

Minnesota. — See  Jordan  v.  St.  Paul, 
M.  &  M.  R.  Co.  (1889)  42  Minn.  172, 
6  L.R.A.  578,  48  N.  W.  849.  Compare 
McCarty  v.  St.  Paul,  M.  &  M.  R.  Co. 
(1883)  31  Minn.  278,  17  N.  W.  616; 
Radke  v.  Minneapolis  &  St.  L.  R.  Co. 
(1889)  41  Minn.  350,  43  N.  W.  6;  Eiken 
V.  Minnesota  &  M.  R,  Co.  (1922)  — 
Minn.  — ,  186  N.  W.  226. 

Mississippi. — ^Yazoo  &  M.  Valley  R. 
Co.  V.  Davis  (1896)  73  Miss.  678,  32 
L.R.A.  262,  55  Am.  St.  Rep.  562,  19  So. 
487.  See  also  Sinai  v.  Louisville,  N. 
O.  &  T.  R.  Co.  (1893)  71  Miss.  547,  14 
So.  87. 

Nebraska. — Fremont,  E.  &  M.  Valley 
R.  Co.  V.  Harlin  (1897)  50  Neb.  698, 
36  L.R.A.  417,  61  Am.  St.  Rep.  578,  70 
N.  W.  263,  1  Am.  Neg.  Rep.  812;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Ely  (1906) 
77  Neb.  809,  110  N.  W.  589. 

New  Hampshire.— See  Johnson  v. 
Atlantic  &  St.  L.  R.  Co.  (1857)  85  N. 
H.  569,  69  Am.  Dec.  560.  See  also 
Priest  V.  Boston  &  M.  R.  Co.  (1901)  71 
N.  H.  114,  51  Atl.  667. 

Virginia.— Norfolk  &  W.  R.  Co.  v. 
Carter  (1895)  91  Va.  587,  22  S.  E.  517. 
See  also  McGehee  v.  Tidewater  R.  Co. 
(1908)  108  Va.  508,  62  S.  E.  856. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  y. 
Morris  (Ark.)  supra,  the  court  said: 
"The  grant  of  the  right  of  way  cer- 
tainly was  no  license  to  the  company 
to  injure  plaintiff  by  unskilful  work. 
If  it  is  to  be  considered  at  all,  it 
should,  in  conscience,  have  imposed 
upon  the  company  an  obligation  to  be 
tender  of  the  property  rights  of  the 
donor." 

So,  it  was  said  in  Jordan  v.  St.  Paul, 
M.  &  M.  R.  Co.  (1889)  42  Minn.  172, 
6  L.R.A.  573,  43  N.  W.  849,  that,  while 
the  common-law  rule  as  to  surface 
water  was  recognized  in  Minnesota, 
the  right  so  to  use  and  improve  a  per- 
son's land  did  not  "include  the  right  to 
do  so  merely  by  transferring  from  it 
surface  waters  naturally  resting  upon 
it,  to  the  land  of  another.  It  is  only 
where  such  shifting  of  the  burden  fol- 
lows as  an  incident  to  using  or  im- 
proving his  land,  as  such  land  is  ordi- 


Digitized  by 


Google 


602 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [19  A.L.R. 


narily  used  or  improved,  that  it  can 
be  justified." 

8,  AppUoation  of  rul«. 

In  Norfolk  &  W,  R.  Co.  v.  Carter 
(1895)  91  Va.  587,  22  S.  E.  517,  where- 
in it  appeared  that  the  defendant  rail- 
road purchased  its  right  of  way  from 
the  plaintiff,  and  interfered  with  the 
flow  of  surface  water  by  its  failure  to 
provide  sufficient  culverts  in  its  road- 
bed, the  court  said:  "Upon  the  rel- 
ative rights  of  adjacent  landowners 
with  respect  to  surface  water,  there  is 
contrariety  of  judicial  decision.  Ex- 
cept where  the  civil-law  doctrine  of 
servitude  of  the  lower  tenement  pre- 
vails, the  general  rule  is,  however,  that 
no  action  will  lie  for  obstructing  the 
flow  of  surface  water.  Where  the 
common  law  is  in  force,  as  in  this 
state,  surface  water  is  considered  a 
common  enemy,  and  the  courts  agres 
that  each  landowner  may  fight  it  off- 
as  best  he  may.  He  may  obstruct  or 
hinder  its  flow,  and  may  even  turn  it 
back  upon  the  land  of  his  neighbor, 
whence  it  came.  This  results  from  the 
dominion  the  law  gives  to  him  over 
his  land.  His  right  to  it  extends  be- 
neath the  surface  to  the  center  of  the 
earth,  and  above  it  to  the  skies.  He 
is  entitled  to  the  free  and  unfettered 
control  of  it  above,  upon,  and  beneath 
the  surface,  and  cannot  be  held  liable 
for  any  injury  which  its  reasonable 
use  and  enjoyment  may  cause  to  other 
lands,  in  interrupting  the  flow  of  sur- 
face water.  He  may  change  the  sur- 
face of  his  own  land,  or  errect  build- 
ings or  other  structures  upon  it,  and 
thus  restrain  or  divert  the  surface  wa- 
ter which  may  accumulate  on  adjacent 
lands  from  falling  rains  and  melting 
snows,  without  being  made  liable 
therefor  to  their  owners.  .  .  .  And 
this  right  is  possessed  by  a  railroad 
company  in  respect  to  its  right  of  way, 
as  well  as  by  any  other  owner  of  real 
estate.  It  enjoys  the  same  privileges 
as  any  other  owner  of  land,  no  greater, 
but  no  less.  .  .  .  This  right  in  re- 
gard to  surface  water  may  not  be  ex- 
ercised wantonly,  unnecessarily,  or 
carelessly,  but  is  modified  by  that 
golden  maxim  of  the  law  that  one  must 
so  use  his  own  property  as  not  to  in- 


jure the  rights  of  another.  It  must  be 
a  reasonable  use  of  the  land  for  its 
improvement  or  better  enjoyment,  and 
the  right  must  be  exercised  in  good 
faith,  with  no  purpose  to  abridge  or 
interfere  with  the  rights  of  others,  and 
with  such  care  with  respect  to  the 
property  that  may  be  affected  by  the 
use  or  improvement  as  not  to  inflict 
any  injury  beyond  what  is  necessary. 
Where  the  exercise  of  the  right  is  thus 
guarded,  although  injury  may  result 
to  the  land  of  another,  he  is  without 
remedy." 

So,  in  Yazoo  &  M.  Valley  R.  Co.  v. 
Davis  (1896)  73  Miss.  678,  32  L.R.A 
262,  55  Am.  St.  Rep.  562,  19  So.  487, 
the  court  said:  "A  company  having 
a  right  to  construct  its  railroad  may 
not,  in  disregard  of  the  rights  of  ad- 
joining proprietors,  so  construct  its 
roadbed  as  to  destroy  the  value  of 
the  lands  of  third  persons,  even 
though  the  injury  be  occasioned  by 
turning  back  surface  water  upon  such 
lands,  if,  with  due  regard  to  the  duty 
it  owes  to  the  public,  and  in  the  rea- 
sonable use  of  its  own  property,  and 
at  no  undue  expense,  it  can,  by  putting 
in  trestles,  culvert^,  or  other  openings, 
provide  a  way  through  which  such 
water  may  safely  be  allowed  to  es- 
cape." 

Likewise,  in  Little  Rock  &  Ft  S.  R. 
Co.  v.  Chapman  (1882)  39  Ark.  463,  43 
Am.  Rep.  280,  the  court  said:    "The* 
roadbed    lay,    with    its    dead,    solid 
length,  across  a  portion  of  country  fit 
in    its   natural    state   for   cultivation 
and    habitation,    and    growing   peach 
orchards  and  gardens.     It  obstructed 
the  only  natural   drainage,   and   ren- 
dered   the    grounds    more    wet    and 
miry — almost    destroying    all    value. 
The  drains  afforded  were  insufficient. 
The  company,  as  their  agent  said,  had 
intended  putting  in  a  culvert,  or  some 
better  means,  for  the  passage  of  water. 
It  might  reasonably  have  done  so,  but 
for  some  reason  it  was  omitted.    Its 
only  property  was  its  right  of  way.  It 
was  not  necessary  to  the  enjoyment  of 
that   that  the   bed    should    be   solid 
throughout.    The     damage    was,     of 
course,  unnecessary,  and  was  not  the 
result  of  a  fair  and  proper,  exercise  of 
its  franchise.    It  was  not  reasonable 
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that  it  should  render  so  much  prop- 
erty useless,  when  it  might  so  easily 
have  prevented  it  without  detriment  to 
its  operations.  It  ought  not  to  be  al- 
lowed to  protect  itself  in  an  obvious 
wrong,  by  any  technical  distinction  be- 
tween running  and  surface  water.  Its 
franchises  are  for  the  public  benefit, 
to  be  reconciled  with  a  reasonable  re- 
gard to  tiie  profits  of  the  stockholders, 
but  it  cannot,  on  that  account,  stand 
on  any  higher  ground  in  their  exer- 
cise than  any  private  citizen.  It  is 
bound  to  use  them  without  unneces- 
sary detriment  to  the  rights  of  private 
citizens.  We  think  it  was  not  justified 
in  making  the  obstruction  in  this  case, 
and  that  the  court  committed  no  error 
in  its  declarations  of  the  law  applica- 
ble to  it.  If  given  to  a  jury,  the 
declarations  should  have  been  quali- 
fied by  the  hjrpothesis  that  they  might 
find  negligence  or  want  of  due  care 
in  so  constructing  the  roadbed  as  to 
make  an  unnecessary  or  unreasonable 
obstruction,  but,  as  there  was  a  simul- 
taneous finding  by  the  court  to  that 
effect,  the  declarations  are  to  be  con- 
sidered in  connection  with  the  find- 
ing." In  that  case  it  does  not  appear 
in  what  manner  the  right  of  way  was 
acquired. 

In  Fremont,  E.  &  M.  Valley  R.  Co. 
v.  Harlin  (1897)  50  Neb.  698,  36  L.R.A. 
417,  61  Am.  St.  Rep.  578,  70  N.  W.  263, 
1  Am.  Neg.  Rep.  312,  the  plaintifif  sued 
to  recover  damages  which  he  alleged 
he  had  sustained  by  reason  of  the  de- 
struction of  certain  of  his  crops  and 
certain  trees  growing  on  his  land, 
caused  by  the  negligence  of  the  rail- 
road in  constructing  certain  ditches  on 
its  right  of  way  in  such  a  manner  as 
to  cause  the  waste  and  surface  waters 
to  be  collected  in  the  ditches  and  pre- 
cipitated on  his  land.  The  railroad 
company  offered  in  defense  a  right-of- 
way  deed  which  read  as  follows :  "For 
the  consideration  aforesaid  do  hereby 
release  and  discharge  the  said  party 
of  the  second  part  [the  railroad  com- 
pany], its  successors  and  assigns, 
from  all  costs  and  damages  which  the 
said  party  of  the  first  part  has  now  sus- 
tained, or  shall  at  any  time  hereafter 
sustain,  in  any  way,  by  reason  of  the 
construction,  buildings,  or  use  of  the 


said  railroad."  The  court  said :  "Our 
construction  of  this  right-of-way  deed 
is  that  by  it  Shannon  acknowledged 
satisfaction  for  the  value  of  all  the 
land  appropriated  of  his  by  the  rail- 
road, company  for  its  right  of  way, 
and  released  and  discharged  the  rail- 
road company  from  all  damages  which 
the  remainder  of  his  land  had  sus- 
tained, or  would  sustain,  by  reason  of 
the  non-negligent  construction,  main- 
tenance, and  operation  of  the  road 
across  his  lands .  for  all  time.  This 
right-of-way  deed  must  be  read,  con- 
strued, and  given  the  same  effect  that 
we  would  give  to  a  judgment  rendered 
in  a  condemnation  proceeding  insti- 
tuted by  the  railroad  company  for  a 
right  of  way  over  Shannon's  land; 
and  had  the  railroad  company  pleaded 
and  offered  in  evidence  such  a  judg- 
ment instead  of  this  right-of-way 
deed,  the  question  would  have  been 
whether  the  damages  sought  to  be  re- 
covered in  this  action  were  embraced 
in  the  condemnation  judgment.  It  was 
not  within  the  contemplation  of  the 
parties  to  this  right-of-way  deed  that 
the  railroad  company  would  negligent- 
ly construct,  maintain,  or  operate  its 
road;  and  if^  in  the  trial  of  the  con- 
demnation proceedings,  Shannon  had 
sought  to  recover  damages  from  the 
road  upon  that  theory,  he  could  not 
have  done  so." 

It  has  been  held,  however,  that 
where  a  grantor  conveys  a  right  of 
way  to  a  railroad  company  subsequent 
to  its  construction  of  a  solid  embank- 
ment for  its  roadbed,  it  must  be  pre- 
sumed that  the  parties  contemplate 
that  the  railroad  is  to  acquire,  not 
merely  a  right  of  way,  but  also  the 
right  to  the  enjoyment  and  use  of  the 
land  as  then  improved  and  used,  in- 
cluding the  embankment.  McCarty  v. 
St.  Paul,  M.  &  M.  R.  Co.  (1883)  31 
Minn.  278,  17  N.  W.  616;  Radke  v. 
Minneapolis  &  St.  L.  R.  Co.  (1889)  41 
Minn.  350,  43  N.  W.  6.  In  McCarty  v. 
St.  Paul,  M.  &  M.  R.  Co.  (Minn.)  su- 
pra, the  court  said:  "The  plaintiff 
covenants  in  the  deed  'that  the  party 
of  the  second  part,  its  successors  and 
assigns,  shall  quietly  enjoy  and  pos- 
sess the  said  premises.'  The  effect  of 
the  deed  was  to  grant  the  land,  and 
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license  the  company  to  use  and  enjoy 
it  as  they  were  already  doing,  in  the 
condition  the  premises  were  then  in, 
and,  as  a  necessary  consequence,  to 
release  all  damages  to  plaintiff  grow- 
ing out  of  the  maintenance  of  the 
railroad  as  already  constructed  on  the 
land.  Plaintiff  granted  the  land  with- 
out any  stipulation  requiring  changes 
in  the  construction  of  the  roadbed, 
and  it  must  be  presumed  that  the 
deed  was  given  upon  a  settlement  for 
damages  in  lieu  of  condemnation  pro- 
ceedings, and  upon  the  assumption 
that  the  improvements  already  made 
were  to  continue.  Clearly,  the  plain- 
tiff cannot  now  be  heard  to  complain 
of  damages  by  reason  of  the  mainte- 
nance of  the  road  upon  the  land  con- 
veyed, or  to  insist  upon  changes  in  its 
location  or  construction,  as  respects 
improvements  existing  at  the  date  of 
the  deed,  or  any  lawful  subsequent  im- 
provements which  might  be  made,  had 
the  right  of  way  been  condemned  in- 
stead of  being  purchased."  And  in 
Radke  v.  Minneapolis  &  St.  L.  R.  Co. 
CMinn.)  supra,  the  court  said  that 
when  the  plaintiff  conveyed  the  prem- 
ises to  the  defendant,  "he  knew  that 
there  was  no  culvert  through  the  em- 
bankment at  the  northern  margin  of 
this  marsh  or  ravine,  where,  as  he  now 
claims,  it  should  be  placed  in  order  to 
carry  the  water  off  his  land,  and  he 
knew  that  the  railroad  embankment 
had  already  stopped  the  flow  of  water. 
It  cannot  affect  the  case  that  he  may 
not  then  have  apprehended  the  full 
extent  of  the  injury  which  would  re- 
sult from  this  in  the  future." 

In  Eiken  v.  Minnesota  &  M.  R.  Co. 
(1922)  —  Minn.  — ,  186  N.  W.  226, 
the  opinion  was  expressed  that  the 
rule  could  not  be  invoked  against  the 
government,  or  one  deraigning  title 
from  the  government  subsequent  to 
its  grant  of  the  right  of  way;  but  in 
any  event  the  rule  was  inapplicable 
in  that  case,  since  the  grant  was  made 
before  the  railroad  was  constructed. 

The  difference  between  the  fair 
rental  value  of  the  land  with  the  rail- 
road constructed  across  the  natural 
channel  without  a  proper  culvert 
through  the  embankment,  and  its  rent- 
al value  with  a  proper  culvert  therein. 


so  constructed  as  to  free  his  land  from 
the  surface  water  complained  of,  as- 
sessed to  the  time  of  the  commence- 
ment of  the  action,  has  been  held  to 
be  the  proper  measure  of  damages  for 
the  flooding  of  land  on  a  railroad  em- 
bankment, where  the  wrong  is  contin- 
uous and  the  injuries  successive. 
Jungblum  v.  Minneapolis,  N.  U.  &  S. 
W.  R.  Co.  (1897)  70  Minn.  153,  72  N. 
W.  971.  In  that  case  the  trial  court 
instructed  the  jury  on  this  question 
as  follows :  "If.  the  jury  finds  from 
the  evidence  that  the  plaintiff  is  en- 
titled to  recover,  then  the  measure  of 
his  damages  for  which  he  is  entitled 
to  recover  is  the  difference  between 
the  fair  market  value  of  the  land  im- 
mediately before  the  injury  was  com- 
mitted, and  its  fair  market  value 
immediately  after  the  Injury,  with  in- 
terest thereon  from  the  time  of  the 
injury  to  the  present  time,  at  the  rate 
of  7  per  cent  per  annum."  On  appeal, 
it  was  said:  "The  act  complained  of 
is  the  negligent  construction  of  the 
solid  embankment  without  any  culvert 
to  let  the  surface  water  flow  in  its 
natural  and  accustomed  channel; 
hence,  the  instruction  was,  in  effect, 
that  the  measure  of  damages  was  the 
difference  in  the  market  value  of  the 
plaintiff's  land  with  the  embankment 
permanently  maintained  without  the 
culvert,  and  what  it  would  be  with  th« 
embankment  properly  constructed  with 
the  culvert.  The  plaintiff  is  not  en- 
titled to  recover  any  damages  result- 
ing from  the  embankment,  if  properly 
constructed,  and  the  only  possible 
ground  upon  which  the  measure  of 
damages  adopted  by  the  trial  court  can 
be  sustained  is  upon  the  assumption 
that  the  negligence  of  the  defendant 
in  constructing  the  embankment  with- 
out the  culvert  is  a  permanent  injury 
to  the  plaintiff's  freehold.  If  the  in- 
jury complained  of  is  in  its  nature 
permanent,  then  the  instruction  was 
correct;  but,  if  the  injury  is  one  that 
may  be  remedied,  it  was  erroneous.  It 
is  true,  as  suggested  by  the  trial  court 
in  justification  of  the  instructions,  and 
here  urged  by  counsel  for  the  plaintiff, 
that  the  plaintiff,  by  his  complaint, 
recognizes  the  right  of  the  defendant 
to  continue  to  flood  his  land,  and  al- 
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leges  that  it  will  always  continue  to 
be  injured  by  such  flooding,  and  seeks 
to  recover  his  entire  damages  for  all 
time  in  this  one  action.  It  is  also  true 
that  the  defendant  has  neither  alleged 
nor  proved  any  intention  of  construct- 
ing a  culvert  in  the  embankment.  But 
calling  the  injury  permanent  does  not 
make  it  so.  The  facts  of  this  case 
must  determine  the  character  of  the 
injury  and  the  measure  of  damages, 
not  names  or  claims.  The  facts  as  es- 
tablished by  the  evidence  and  verdict, 
under  the  instructions  of  the  court, 
are  that  the  defendant  might  have 
constructed  a  culvert  in  its  roadbed, 
and  thereby  have  carried  off  the  sur- 
face water  through  its  natural  chan- 
nel, without  injury  to  any  landowner, 
but  that  it  negligently  constructed  its 
roadbed  without  any  culvert,  and 
thereby  unnecessarily  and  unreason- 
ably flooded  the  plaintiff's  land,  and 
that,  if  a  culvert  was  now  put  in, 
the  water  would  not  flow  upon  the 
plaintiff's  land.  It  is  clear  that  the 
injury  of  which  the  plaintiff  complains 
is  not  a  permanent  one,  but  that  it 
grows  out  of  a  wrong  which  may  be 
righted,  and  that  the  defendant  has  a 
right  to  remedy  the  wrong,  and  may 
do  so  at  any  time.  The  contention  of 
the  defendant  on  the  trial  was  that  it 
had  not  negligently  constructed  its 
roadbed,  so  as  to  obstruct  a  natural 
channel  for  the  water,  or  unnecessari- 
ly flooded  the  plaintiff's  land ;  it  could 
not,  therefore,  consistently  with  the 
defense  it  relied  upon,  offer  on  the 
trial  to  put  in  a  culvert.  But,  because 
this  was  its  defense,  the  court  could 
not  rightly  presume  that,  in  case  the 
jury  found  against  the  defendant,  it 
would  not  relieve  itself  from  any  fu- 
ture liability  by  constructing  the  cul- 
vert, and  thereby  remove  the  cause  of 
the  injury,  and  upon  this  assumption 
direct  the  jury  to  assess  the  damages 
as  for  a  permanent  injury.  It  is  true 
that  the  roadbed  is  a  permanent  struc- 
ture, and  must  remain  where  it  is ;  but 
the  injury  complained  of  does  not 
arise  from  the  existence  of  the  road- 
bed properly  constructed,  but  from 
the  defendant's  neglect  to  put  a  cul- 


vert through  it.  This  wrong  is  con- 
tinuous until  it  is  remedied,  and  the 
injuries  successive,  for  which  succes- 
sive suits  may  be  brought  until  the 
wrong  is  righted.  The  measure  of 
damages  in  such  cases,  whatever  it 
may  be  elsewhere,  is  well  settled  in 
this  state.  The  plaintiff  is  entitled  to 
recover  in  this  case  the  difference  be- 
tween the  fair  rental  value  of  his  land 
with  the  railroad  constructed  across 
the  natural  channel  without  a  proper 
culvert  through  the  embankment,  and 
its  rental  value  with  a  proper  culvert 
therein,  so  constructed  as  to  free  his 
land  from  the  surface  water  com- 
plained of.  The  damages  are  to  be 
assessed  to  the  time  of  the  commence- 
ment of  the  action." 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Mor- 
ris (1880)  85  Aiii.  622,  the  court 
said:  "Generally,  it  is  correct  to  say 
that  the  measure  of  damages  to  any 
property  is  the  difference  in  its  value 
just  before  and  just  after  the  injury. 
But  it  is  plain  that  this  can  only  be 
the  true  measure,  where  the  damage 
itself  is  the  sole  element  affecting  the 
value.  Here  were  railroad  works 
some  time  in  construction,  during 
which  there  may  have  been  great 
shrinkage  of  value  in  all  sorts  of 
property.  If  the  works  had  been  done 
never  so  skilfully,  there  may  still  have 
been  a  great  difference  between  the 
values  of  the  land  before  the  embank- 
ment was  begun,  and  when  work  on 
the  ditches  ceased.  .  .  .  The  true 
rule,  and  the  one  in  this  case  easily 
applicable  by  a  jury  of  practical  men, 
was  to  take  the  actual  value  of  the 
land  at  the  time  the  work  was  com- 
pleted, supposing  the  consequences  to 
be  known,  compare  it  with  what  the 
value  would  have  been  if  the  overflow 
had  remained  as  formerly,  and  fix  the 
damages  at  the  difference.  This  al- 
lows all  appreciation  of  land  to  com- 
plainant, and  affords  just  compensa- 
tion for  want  of  care  and  skill." 

Where  the  injury  is  continuous,  each 
overflow  is  held  to  give  rise  to  a  new 
cause  of  action.  Jungblum  v.  Minne- 
apolis, N.  U.  &  S.  W.  R.  Co.  (1897)  70 
MiiiQ.  153,  72  N.  W.  971.       A.  S.  M. 
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UNITED  RAILWAY  &  LOGGING  SUPPLY  COMPANY,  Respt, 

V. 

SIBERIAN  COMMERCIAL  COMPANY,  Appt. 

WaOiington  Supreme  Court  (Dept.  Ifo.  2)  —  OcUiher  IS,  1991, 

(—  Wash.  — ,  201  Pac.  21.) 

Bills  and  notes  —  negotiability  of  trade  acceptance  —  omissim  of  year 
from  due  date. 

The  omission  of  the  year  from  a  provision  of  a  trade  acceptance  bearing 
a  regular  date,  which  makes  it  payable  on  the  first  of  a  named  month, 
renders  the  instrument  not  complete  on  its  face  within  that  provision  of 
the  Negotiable  Instruments  Act  making  a  holder  in  due  course  one  who 
takes  an  instrument  complete  and  regular  on  its  face. 

iSee  note  on  this  question  beginning  on  page  608.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  King 
County  (Tallman,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
upon  certain  written  instruments  called  trade  acceptances.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  C.  H.  Hanford,  for  appellant: 

Plaintiff  did  not  acquire  these  trade 
acceptances  in  due  course. 

Wainwright  v.  Straw,  16  Vt  215,  40 
Am.  Dec.  675;  Sheehy  v.  Mandeville,  7 
Cranch,  208,  3  L.  ed.  317;  Marsh  v. 
Wade,  1  Wash.  538,  20  Pac.  578;  Mc- 
Lachlan  v.  Gordon,  86  Wash.  282,  160 
Pac.  441;  Conner  v.  Routh,  7  How. 
(Miss.)  176,  40  Am.  Dec.  59;  Re  Phil- 
pott,  169  Iowa,  555,  151  N.  W.  825, 
Ann.  Cas.  1917B,  839;  Lutton  t.  Baker, 
187  Iowa,  753,  6  A.L.R.  1696, 174  N.  W. 
699. 

Plaintiff  has  the  burden  of  proving 
its  good  faith  in  the  transaction  where- 
by it  acquired  possession  of  the  instru- 
ments sued  on. 

Wells  V.  Duffy,  69  Wash.  310,  124 
Pac.  907;  Elwell  v.  Puget  Sound  &  C. 
R.  Co.  7  Wash.  489,  35  Pac.  376. 

Messrs.  Reynolds,  Ballinger,  &  Hut- 
son  and  Elmer  W.  Leader,  for  respond- 
ent: 

The  acceptances  were  negotiable. 

Boykin  v.  Bank  of  Mobile,  72  Ala. 
262,  47  Am.  Rep.  408;  Nichols  v.  Froth- 
ingham,  45  Me.  220,  71  Am.  Dec.  539; 
Selover,  Neg.  Inst.  §  71;  Collins  v. 
Trotter,  81  Mo.  275;  Dan.  Neg.  Inst. 
6th  ed.  §  47,  p.  58 ;  Torpey  v.  Tebo,  184 
Mass.  307,  68  N.  E.  223;  3  R.  C.  L.  905, 
§  92;  Re  Philpott,  169  Iowa,  555,  151 
N.  W.  828,  Ann.  Cas.  1917B,  839. 

The  acceptances  were  taken  in  due 
course  of  business,  and  for  value,  and 
defendant  promised  to  pay  them. 


Scandinavian-American  Bank  v. 
Johnston,  63  Wash.  194,  115  Pac.  102; 
Gray  v.  Boyle,  55  Wash.  678,  188  Am. 
St.  Rep.  1042,  104  Pac.  828;  Dexter 
Horton  Nat.  Bank  v.  McKenzie,  69 
Wash.  314,  124  Pac.  915;  Shultz  v. 
Crewdson,  95  Wash.  269,  163  Pac.  734 

Main,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  re- 
cover upon  two  written  instruments 
called  trade  acceptances.  The  trial 
resulted  in  findings  of  fact,  conclu- 
sions of  law,  and  a  judgment  sus- 
taining the  right  to  recover.  The 
defendant  appeals.  The  trade  ac- 
ceptances were  drawn  on  August  1. 
1919,  and  delivered  on  or  about  the 
same  date.  In  attempting  to  fix  the 
due  date  in  one,  it  is  recited:  "On 
December  1,  pay  to  the  order  of  G. 
W.  Laing."  In  the  other  recital  is 
the  same,  except  that  November  1  is 
mentioned.  In  neither  is  the  year 
specified.  The  acceptances  were 
drawn  by  one  G.  W.  Laing,  and 
were  accepted  by  the  appellant. 
They  were  subsequently  transferred 
by  Laing  to  the  Ballard  Lumber 
Company,  and  from  that  company 
to  the  respondent.  The  appellant 
sought  to  interpose  a  defense  which 
he  would  not  have  a  right  to  make 
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against  one  hoMing  them  in  due 
course,  as  v/as  the  respondent,  if 
they  are  in  fact  negotiable  instru- 
ments. 

The  controlling  question,  then,  is 
whether  the  failure  to  iill  in  the 
year  in  an  attempt  to  specify  the 
due  date  renders  them  non-negoti- 
able. The  respondent  takes  the 
position  that  the  omission  of  the 
year  may  be  viewed  in  one  of 
two  waj^;  either  the  time  of 
payment  is  certain,  or  that  no 
time  of  payment  is  flxed  in  the 
instruments,  and  they  are  therefore 
payable  on  demand.  According  to 
the  Negotiable  Instruments  Law  (§ 
3398  of  Remington's  1915  Code) 
"an  instrument  is  payable  on  de- 
mand ...  (2)  in  which  no  time 
for  pajTnent  is  expressed."  By  § 
3443  "a  holder  in  due  course  is  a 
holder  who  has  taken  the  instrument 
under  the  following  conditions: 
(1)  That  it  is  complete  and  reg- 
ular upon  its  face.  .  .  ."  Those 
sections  being  both  embodied  in 
the  Negotiable  Instruments  Law, 
it  is  necessary  to  give  effect  to 
each.  According  to  the  section 
last  quoted,  a  holder  in  due  course 
must  be  one  who  has  taken  an 
instrument  which  is  complete  and 
regular  on  its  face.  As  above 
stated,  in  one  of  the  trade  accept- 
ances, in  attempting  to  fix  the  due 
date,  only  December  1  is  mentioned, 
and  in  the  other  November  1,  In 
each  case  there  was  an  attempt  to 
fix  a  due  date,  and  it  was  not  com- 
pleted by  reason  of  the  fact  that  the 
year  was  omitted.  In  Re  Philpott, 
169  Iowa,  555,  151  N.  W.  825,  Ann. 
Cas.  1917B,  839,  the  court  had  be- 
fore it  a  note  which  provided  that 
it  was  payable  "on  or  before  4 
.  .  .  after  date."  The  question 
there  arose,  under  a  similar  pro- 
vision of  the  statute,  whether  the 
note  was  complete  and  regular  upon 
its  face,  and  it  was  held  not  to  be 
so.  There  was  an  apparent  attempt 
to  fix  a  due  date,  but  it  was  not  com- 
plete, owing  to  the  fact  that  it  did 
not  specify  whether  it  was  payable 
four  days,  four  months,  or  four 
years  after  date.  In  the  course  of 
the  opinion  it  was  said: 
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"This  note  was  not  'complete  and 
regular'  upon  its  face.  It  indicated 
upon  its  face  that  some  word  had 
been  omitted  in  an  attempted  speci- 
fication of  the  time  of  payment.  .  .  . 
If  the  real  intent  of  the  parties  in 
interest  was  to  make  this  instru- 
ment payable  in  four  years,  it  may 
be  that  the  payee  could  have  lawful- 
ly corrected  the  oversight  by  insert- 
ing the  word  'years ;'  and  it  may  be 
also  that  this  would  have  rendered 
the  note  negotiable  to  a  holder  in 
due  course,  as  defined  in  the  section 
above  quoted.  The  question  in  that 
form  is  not  now  before  us,  and  we 
need  not  pass  upon  it.  We  think  it 
quite  clear  that  this  irregularity 
upon  the  face  of  the  note  prevented 
its  taker  from  becoming  a  holder  in 
due  course.  It  could  be  deemed  a 
demand  note,  unless  the  agreement 
of  the  parties  was  in  fact  otherwise. 
If  otherwise,  such  fact  was  suggest- 
ed by  the  incompleteness  of  the 
terms  actually  used. 

"The  controlling  fact  at  this  point 
is  hot  that  the  blank  was  not  Ailed, 
but  that  it  was  filled  imperfectly  or 
irregnilarly.  Though  we  grant  that 
the  note  was  presumptively  good  as 
a  demand  note,  yet  it  was  not  'com- 
plete and  regular'  within  the  re- 
quirements of  §  3060-a52,  and  there- 
fore was  not  negotiable." 

It  is  true  that  the  omission  in  that 
case  was  not  the  same  as  in  the  pres- 
ent case,  but  in  each  case  there  was 
an  attempt  apparent  upon  the  face 
of  the  instruments  to  fix  a  due  date, 
and  in  each  case  there  was  an  omis- 
sion. Were  it  not  for  the  section  of 
the  statute  requiring  a  holder  in 
due  course  to  be  one  who  has  taken 
an  instrument  complete  and  regular 
upon  its  face,  it  may  be  that  the  in- 
struments here  in  question  would 
be  deemed  to  be  payable  on  demand, 
but  where  there  is  an  attempt  to 
fix  a  due  date  which  is  not  complete, 
it  would  seem  only  reasonable  to 
hold  that  the  instrument  is  one  not 
complete  and  regular  on  its  face, 
and  the  section  of  the  statute  re- 
quiring it  to  be  such  would  prevail. 
In  the  case  of  Collins  v.  Trotter,  81 
Mo.  275,  the  question  was  whether 
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a  note  which  was  made  payable  on 
the  "first  day  of  March,"  omitting 
the  j^ar,  was  payable  on  demand 
and  therefore  negotiable,  and  it  was 
there  held  to  be  such.  But  that  case 
is  rested  upon  the  law  merchant^ 
and  makes  no  mention  of  a  require- 
ment that  a  holder  in  due  course 
must  be  one  who  has  taken  an  in- 
strument which  is  complete  and 
regular  upon  its  face.  In  view  of 
the  statutory  requirement  embodied 
in  the  Negotiable  Instruments  Law, 
that  case  cannot  be  considered  to  be 
in  point.  In  Selover  on  Negotiable 
Instruments,  2d  ed.  p.  65,  it  is  stated 
that  an  instrument  payable  on  the 


"first  day  of  March,"  without  men- 
tioning the  year,  is  payable  on  de- 
mand, but  HI  support  of  the  text 
only  the  case  of  Collins  v.  Trotter, 
supra,  is  cited. 

Since  the  trade  acceptances  were 
not    complete,    and 

-»~..1«-        ™        4-V.<^:>    Blll»  and  notes— 

regular     on     their  necotinbtutT  of 
faces,  the  appellant  iS'itJlg,""*?'"* 
had  a  right  to  de-  j*"'  «rom  ane 
fend  against  them 
as  non-negotiable  instruments. 

The  judgment  will  be  reversed, 
and  the  cause  remanded. 

Parker,  Ch.  J.,  and  Mackintosh 
and  Mitchell,  JJ.,  concur. 


ANNOTATION. 

Negotiability  of  instmment  as  affected  by  incompletencM  of  Ibe  attempt  to 

fix  due  date. 


It  is  not  intended,  in  this  annota- 
tion, to  cover  cases  in  which  the 
date  of  payment  is  contingent,  or  is 
purposely  left  undefinite. 

That  a  date  is  essential  to  the 
negotiability  of  a  note  under  the 
law  merchant  has  been  recognized. 
Gilpin  V.  People's  Bank  (1909)  45  Ind. 
App.  52,  90  N.  E.  91;  Nicely  v.  Com- 
mercial Bank  (1896)  16  Ind.  App.  563, 
57  Am.  St.  Rep.  245,  44  N.  E.   572. 

In  Collins  v.  Trotter  (1883)  81  Mo. 
276,  a  note  dated  June  29th,  1878, 
and  payable  on  the  "first  day  of 
March,"  without  mentioning  the  year, 
was  held  to  be  payable  on  demand, 
being  regarded  in  the  same  light  as 
one  in  which  the  time  of  payment  is 
left  blank. 

See  the  reported  case  (United  R.  & 
Logging  Supply  Co.  v.  Skerian  Com- 
MERaAL  Co.  ante,  506),  and  Re  Phil- 
pott  (1915)  169  Iowa,  555,  151  N.  W. 
825,  Ann.  Cas.  1917B,  839,  set  out 
therein,  both  decided  under  the  Nego- 
tiable Instruments  Act. 

A  note  which  was  blank  as  to  the 
date  and  the  name  of  the  payee  was 
held  not  negotiable  under  the  law 
merchant  in  Hubbard  v.  First  State 
Bank  (1916)  67  Ind.  App.  47, 114  N.  E. 
642. 

In  Torpey  v.  Tebo  (1904)  184  Mass. 
307,  68  N.  E.  223,  a  draft  was  involved 


in  the  following  form:  "$260.  August 
14,  1901.'  Mr.  Wm.  Tebo.  Will  please 
pay  to  R.  J.  Torpey  or  order  $250, 
and  charge  to  my  account.  Due  Oct. 
1.  John  Ryan."  The  contention,  so 
far  as  it  relates  to  the  date,  is  not 
clearly  stated;  it  is  as  follows:  "But 
the  instrument  drawn  by  Ryan 
on  Tebo  was  a  bill  of  exchange.  The 
defendant  has  not  stated  why  he  as- 
sumes that  this  is  an  order,  and  not 
a  bill  of  exchange.  We  suppose  it 
is  because  of  the  words  'due  Oct.  1.* 
But  we  think  that  those  words  mean 
that  the  $250  in  question  are  to  be 
due  October  1;  that  is  to  say,  are  to 
be  paid  October  1.  So  construed,  the 
order  was  an  unconditional  order  to 
pay  a  sum  certain  in  money,  at  a 
fixed  future  time,  to  the  payee  or  or- 
der. That  instrument  is  a  bill  of 
exchange." 

In  Washington  County  Bank  y. 
Jerome  (1860)  8  Mich.  490,  a  promis- 
sory note  dated  "July  20,  1855,"  read 
as  follows:  "One  year  August  15th 
after  date  we  promise  to  pay,"  etc. 
No.  question  as  to  the  negotiability  of 
the  note  was  involved,  the  only  ques- 
tion in  the  case  being  when  the  note 
became  due.  The  court  held  that  it 
became  due  one  year  from  August 
15th  after  its  date. 

Whether  such  an  instrument  may 
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be  completed  by  inserting  or  complet- 
ing the  date  under  §  13  of  the  Nego- 
tiable Instruments  Act  is  a  question. 
Section  18  provides:  "Where  an  in- 
strument expressed  to  be  payable  at 
a  fixed  period  after  date  is  issued 
undated,  or  where  the  acceptance  of 
an  instrument  payable  at  a  fixed 
period  after  sight  is  undated,  any 
holder  may  insert  therein  the  true 
date  of  issue  or  acceptance,  and  the 
instrument  shall  be  payable  acording- 
ly.  The  insertion  of  a  wrong  date 
does  not  avoid  the  instrument  in  the 
hands  of  a  subsequent  holder  in  due 
course;  but  as  to  him,  the  date  so 
inserted  is  to  foe  regarded  as  the  true 
date."  Section  14  further  provides: 
"Where  the  instrument  is  wanting  in 
any  material  particular,  the  person  in 
possession  thereof  has  a  prima  facie 
authority  to  complete  it  by  filling  up 
the  blanks  therein.  And  a  signature 
on  a  blank  paper  delivered  by  the 
person  making  the  signature,  in  order 
that  the  paper  may  be  converted  into 


a  negotiable  instrument,  operates  as 
a  prima  facie  authority  to  fill  it  up 
as  such  for  any  amount.  In  order, 
however,  that  any  such  instrument, 
when  completed,  may  be  enforced 
against  any  person  who  became  a 
party  thereto  prior  to  its  completion, 
it  must  be  filled  up  strictly  in  ac- 
cordance with  the  authority  given, 
and  within  a  reasonable  time.  But 
if  any  such  instrument,  after  com- 
pletion, is  negotiated  to  a  holder  in 
due  course,  it  is  valid  and  effectual  for 
all  purposes  in  his  hands,  and  he 
may  enforce  it  as  if  it  had  been 
filled  up  strictly  in  accordance  with 
the  authority  given,  and  within  a 
reasonable  time." 

The  failure  to  complete  the  date 
was  held  in  Re  Philpott  (Iowa)  supra, 
not  to  be  one  of  the  omissions  speci- 
fied in  §  6  of  the  act  which  provides 
that  the  validity  and  negotiable 
character  of  the  instrument  are  not 
affected  by  the  fact  that  it  is  not 
dated.  W.  A.  E. 


JAMES  HAMILTON,  Appt, 

V. 

STATE  OF  INDIANA. 

IntUatia  Supreme  Ciiurt'- January  18,  1992, 
(_  ind.  — ,  183  N.  E.  491.) 

Intoxicating  liquor  —  wood  alcohol  asC. 

Wood  alcohol  sold  for  other  than  beverage  purposes  is  not  within  an  act 
prohibiting  the  sale  of  intoxicating  liquor,  which  is  defined  to  be  liquor 
containing  so  much  as  i  of  1  per  cent  of  alcohol,  and  all  mixtures  contain- 
ing such  liquor,  reasonably  likely  or  intended  to  be  used  as  a  beverage. 

[See  note  on  this  question  beginning  on  page  512.] 

(Ewbank,  Ch.  J.,  and  Travis,  J.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Criminal  Court  for  Marion 
County  (Collins,  J.)  convicting  him  of  alleged  violation  of  the  Prohibition 
Law.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.     Clyde     C.     Karrer,     Carl 
Schoepeman,  and  Richard  L.  Ewbank, 

for  appellant: 

As  there  was  not  a  word  of  evidence 
regarding  any  sale  of  "whisky,  gin, 


wine,  or  beer,"  no  conviction  of  de- 
fendant can  be  sustained  as  to  any  of 
those  liquors. 

Martin  v.  State,  148  Ind.  519,  47  N. 
E.  930. 
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This  court  cannot  take  judicial  no- 
tice that  wood  alcohol  is  intoxicating. 

Hiatt  If.  State,  —  Ind.  — ,  127  N.  E. 
277. 

The  laws  against  the  sale  of  intoxi- 
cating liquors  do  not  prohibit  the  sale 
of  wood  alcohol. 

Fabor  v.  Green,  72  Vt.  117,  47  Atl. 
391. 

Mr.  U.  S.  Lesli,  Attorney  General, 
and  Mrs.  Edward  Franklin  White,  for 
the  State: 

Intoxicating  liquors,  the  sale  of 
which  is  prohibited,  include  "all  malt, 
vinous,  or  spirituous  liquor,  contain- 
ing so  much  as  i  of  1  per  cent  of 
alcohol  by  volume,  or  any  other  intoxi- 
cating drink,  of  like  nature;  and  all 
mixtures  containing  such  intoxicating 
liquor,  reasonably  likely  or  intended  to 
be  used  as  a  beverage,  and  all  other 
beverages  containing  so  much  as  i  of 
1  per  cent  of  alcohol  by  volume." 

State  V.  Burk.  234  Mo.  574,  137  S. 
W.  969. 

Alcohol  is  intoxicating,  and  is  ju- 
dicially recognized  as  a  spirituous  and 
intoxicating  liquor. 

Snider  v.  State,  81  Ga.  753.  12  Am. 
St.  Rep.  850,  7  S.  E.  681;  Cureton  v. 
State,  136  Ga.  660,  49  L.R.A.(N.S.) 
182.  70  S.  E.  332. 

Wood  alcohol  cannot  be  said  to  be 
not  intoxicating,  where  it  appears  that 
the  preliminary  symptoms  resemble 
those  observed  after  an  excessive  dose 
of  alcohol,  although  more  marked. 

State  V.  Takano,  94  Wash.  119,  162 
Pac.  35 :  2  Wharton  &  S.  Med.  Jur.  5th 
ed.  §  482 ;  2  Peterson  &  H.  Legal  Med. 
&  Toxicology,  p.  586. 

Willoughby,  J.,  delivered  the  opin- 
ion of  the  court: 

This  was  a  prosecution  by  the  ap- 
pellee against  the  appellant  for  an 
alleged  violation  of  the  Prohibition 
Law,  The  prosecution  was  upon  an 
affidavit  in  five  counts.  The  first 
count  alleged  the  sale  of  whisky, 
gin,  wine,  and  beer,  and  wood  alco- 
hol. The  second,  third,  fourth,  and 
fifth  counts  of  the  affidavit  alleged 
offenses  only  as  to  whisky,  gin, 
wine,  and  beer.  There  was  no  evi- 
dence whatever  in  the  case  as  to  any 
of  these  liquors,  except  wood  alco- 
hol, and  the  state  does  not  claim 
appellant's  conviction  upon  either 
the  second,  third,  fourth,  or  fifth 
counts  of  the  affidavit. 


In  appellee's  brief  the  attorney 
general  says:  "The  sale  of  wood 
alcohol  was  charged  in  the  affidavit. 
There  was  no  attempt  to  prove  the 
sale  of  whisky,  gin,  wine,  or  beer. 
The  sale  of  wood  alcohol  was 
charged  and  proved." 

The  conviction  of  the  defendant 
rests  entirely  upon  the  first  count  of 
the  affidavit. 

The  trial  was  by  the  court,  and 
the  court  found  the  defendant  guil- 
ty. From  a  judgment  on  the  find- 
ing the  defendant  appeals.  The  on- 
ly question  raised  by  the  appellant 
is  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  finding 
of  the  court. 

It  may  be  conceded  that  the  evi- 
dence shows  the  sale  of  a  half  pint 
of  wood  alcohol  to  the  person  named 
as  the  purchaser  in  the  first  count  of 
the  affidavit,  and  at  the  time  and 
place  named.  There  is  no  evidence 
tending  to  show  that  the  wood  alco- 
hol was  purchased  or  used  for  bev- 
erage purposes.  In  fact,  the  evi- 
dence shows  affirmatively  that  it 
was  not  so  purchased  or  used.  The 
question  then  arises  whether  wood 
alcohol  falls  within  the  prohibition 
statute. 

Section  2  of  the  Prohibition  Law 
(Acts  1917,  p.  15),  defines  the 
words  "intoxicating  liquor"  as  fol- 
lows: "The  words  'intoxicating 
liquor*  as  used  in  this  act  shall  be 
construed  to  mean  all  malt,  vinous, 
or  spirituous  liquor,  containing  so 
much  as  i  of  1  per  cent  of  alcohol 
by  volume,  or  any  other  intoxicat- 
ing drink,  mixture  or  preparation 
of  like  nature;  and  all  mixtures  or 
preparations  containing  such  in- 
toxicating liquor,  whether  patented 
or  not,  reasonably  likely  or  intended 
to  be  used  as  a  beverage,  and  all 
other  beverages  containing  so  much 
as  ^  of  1  per  cent  of  alcohol  by  vol- 
ume." 

Section  4  of  the  Prohibition  Act 
provides  that  after  the  2d  day  of 
April,  1918,  it  shall  be  unlawful  for 
any  person  to  manufacture,  sell, 
barter,  exchange,  give  away,  or 
otherwise  dispose  of  any  intoxicat- 
ing liquor  except  as  in  this  act  pro- 
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Section  5  provides  that  the     poison,  and  at  first  thou^rht  it  would 


vided. 

provisions  of  this  act  shall  not  be 
construed  to  prohibit  the  manufac- 
ture and  sale  of  pure  grain  alcohol 
for  medicinal,  scientific,  or  mechan- 
ical purposes,  or  wine  for  sacra- 
mental purposes,  or  to  prohibit  the 
manufacture  and  sale  of  denatured 
alcohol. 

An  examination  of  the  act  shows 
that  unless  the  sale  of  wood  alcohol 
is  allowed  under  the  provision  for 
the  sale  of  denatured  alcohol,  then  it 
would  be  unlawful  for  any  person 
to  sell  wood  alcohol  for  any  purpose 
whatever.  If  it  is  included  in  the 
provision  for  the  sale  of  denatured 
alcohol,  its  sale,  as  charged  in  the 
affidavit  in  this  case,  was  not  un- 
lawful. 

The  statute  includes:  "All  mix- 
tures or  preparations  containing 
intoxicating  liquor,  whether  patent- 
ed or  not,  reasonably  likely  or  in- 
tended to  be  used  as  a  beverage." 

Is  wood  alcohol  an  intoxicating 
liquor,  or  a  mixture  or  preparation 
containing  intoxicating  liquor  rea- 
sonably likely  or  intended  to  be  used 
as  a  beverage?  In  State  v.  Takano, 
94  Wash.  119, 162  Pac.  35,  the  court 
said:  "While  wood  alcohol  is  an 
article  which  has  come  into  general 
conmiercial  use  only  in  recent  years, 
its  poisonous  and  dangerous  char- 
acter, is  well  known;  it  is  within 
the  common  knowledge  of  men." 

That  opinion  recognizes  the  fact, 
which  we  presume  will  not  be  de- 
nied, that  wood  alcohol  is  in  general 
commercial  use,  and  it  may  also  be 
said  that  such  use  is  not  unlawful, 
and  we  cannot  believe  that  it  was 
the  intention  of  tiie  legislature,  by 
the  Prohibition  Act,  to  make  such 
use  unlawful.  If  wood  alcohol  is 
covered  by  the  Prohibition  Act,  its 
sale  for  any  purpose  is  absolutely 
prohibited. 

The  attorney  general,  in  his  ar- 
gument, says:  "The  question  of 
whether  or  not  wood  alcohol  is  an 
intoxicating  liquor  is  an  interesting 
one  which  has  not  often  been  before 
the  court  for  decision,  and  never  in 
Indiana,  so  far  as  can  be  learned  by 
diligent  search.    It  is  known  to  be  a 


be  a  natural  thing  to  say  that  it  is 
not  intoxicating,  for  it  is  a  matter 
of  common  knowledge  that,  if 
enough  of  it  is  swallowed  to  produce 
what  is  commonly  known  as  intoxi- 
cation, it  is  very  probable  that  death 
would  ensue." 

In  Com.  V.  Ramsdell,  130  Mass. 
68,  the  court,  in  discussing  a  statute 
of  this  kind,  says.:  ■  "But  if  the  ar- 
ticle sold  cannot  be  used  as  an  in- 
toxicating drink,  it  is  not  within  the 
prohibition  of  the  statute,  although 
it  contains  as  one  of  its  ingredients 
some  spirituous  liquor.  The  sale  of 
such  article  is  not  within  the  mis- 
chief intended  to  be  remedied  by  the 
statute,  nor  within  the  fair  mean- 
ing of  its  language." 

In  Fabor  v.  Green,  72  Vt.  117,  47 
Atl.  391,  the  court  says,  in  speaking 
of  wood  alcohol:  "Such  alcohol  is 
obtained  by  the  destructive  distilla- 
tion of  wood,  is  ranked  as  a  narcotic 
poison,  and  if  drank  either  pure, 
adulterated,  reduced  many  times  its 
weight  in  water,  other  alcohol,  or 
fluid,  it  kills  the  person  drinking  it. 
It  was  not  intended  to  be  used  as  a 
beverage,  and  could  not  be  so  used. 

"The  laws  against  the  illegal 
trafiic  in  intoxicating  liquors  were 
intended  only  to  include  such  liq- 
uors as  could  be  used  as  a  bever- 
age; .  .  .  and  to  construe  the 
statute  as  prohibiting  the  sale  of 
other  liquids  similar  in  name,  but  so 
much  more  poisonous  in  nature  as 
to  prevent  their  being  used  in  that 
way,  would  be  giving  it  an  extrane^ 
ous  and  unnatural  force  not  intend- 
ed." 

In  support  of  its  contention,  the 
state  refers  us  to  Com.  v.  Lanides, 
239  Mass.  103, 131  N.  E.  302.  That 
was  a  prosecution  for  keeping  for 
sale  intoxicating  liquor  .without  a 
license.  The  liquor  claimed  to  have 
been  kept  for  sale  was  Jamaica 
ginger.  In  that  case  the  court  says : 
"It  cannot  now  be  assumed  that,  as 
matter  of  law,  Jamaica  ginger  is 
commonly  used  as  a  liquor  for 
drinking,  and  therefore  is  an  intoxi- 
cating beverage.    It  is  a  question  of 
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fact  whether  the  preparation  is  a 
beverage,  and  if  used  extensively  for 
such  purposes  and  is  intoxicating,  a 
jury  is  warranted  in  finding  that  it 
is  an  intoxicating  beverage,  al- 
though it  is  called  a  medicine,  and  is 
taken  by  many  only  for  medicinal 
purposes."   " 

In  the  instant  case  there  is  no  evi- 
dence tending  in  any  inanner  to 
show  a  sale  of  anything  except  wood 
alcohol..  It  is  not  alleged  and  is  not 
proven  that  wood  alcohol  had  ever 
been  used  as  a  beverage  or  sold  as  a 
beverage,  or  that  it  is  a  liquor  rea- 
sonably likely  or  intended  to  be  used 
as  a  beverage. 

The  passage  of  the  Prohibition 
Law  was  brought  about  to  put  an 


end  to  what  was  recognized  as  a 
great  evil.    The  evil  sought  to  be 
remedied  by  this  statute  was  the 
use  of  intoxicating  liquor  as  a  bev- 
erage.    We  cannot  believe  that  it 
was  the  intention  of  the  legislature 
to  stop  the  sale  of  ,.to„e.t,.. 
and  the  use  of  alco-  Ma»op-wood 
hoi,  either  grain  or  ''""'"••  "• 
wood  alcohol,  for  other  than  bev- 
erage purposes. 

Tlie  finding  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to 
law. 

Judgment  reversed,  with  insfaruc- 
tions  to  sustain  appellant's  motion 
for  a  new  trial. 

Ewbank,  Ch.  J.,  and  Travis,  3.,  dis- 
sent. 


ANNOTATION. 
Test  of  intoxicating  character  of  liquor. 


The  earlier  cases  discussing  the  test 
to  determine  the  intoxicating  char- 
acter of  liquor  are  collated  in  the  note 
to  Estes  v.  State,  4  A.L.R.  1135,  and 
a  supplementary  note  appended  to 
Com.  V.  Sookey,  11  A.L.R.  1230.  The 
present  note  is  designed  to  review 
the  more  recent  decisions.  In  the 
reported  case  (Hamilton  v.  State, 
ante,  509)  it  is  held  that  wood  alco- 
hol, being  poisonous  and  incapable  of 
use  as  a  beverage,  is  not  an  "intoxi- 
cating liquor"  within  a  prohibition 
statute. 

But  pure  alcohol  has  been  held  to 
be  an  intoxicating  liquor,  the  court 
applying  as  a  test  whether  it  is  capa- 
ble of  being  used  as  a  beverage  in 
quantity  sufficient  to  produce  intoxi- 
cation. -State  V.  Wallace  (1921)  — 
Me.  — ,  115  Atl.  609.  So,  in  Maresca 
V,  United  States  (1921)  277  Fed. 
727,  it  was  said  by  way  of  dictum: 
"We  may  be  permitted  to  add,  although 
the  question  is  not  before  us  for 
decision,  that  even  if  it  properly  ap- 
peared to  this  court  that  the  defend- 
ants bought  and  sold  pure  alcohol, 
and  delivered  it  to  a  saloon,  to  be 
used  by  it  in  the  course  of  its  busi- 
ness, the  majority,  as  at  present  in- 
formed, would  have  no  difficulty  in 


holding  that  the  thing  sold  was 
'distilled  spirits,'  and  that  it  was  sold 
for  'beverage  purposes'  within  the 
meaning  of  the  Prohibition  Act  To 
hold  otherwise  would  seein  to  us  to 
violate  the  plain  intention  of  the  act, 
and  to  constitute  a  total  disregard  of 
the  language  used." 

Several  recent  cases  have  passed 
on  the  test  to  distinguish  an  intoxi- 
cating liquor  from  a  purely  medic- 
inal preparation.  In  Joseph  Triner 
Co.  v.  Shanks  (1921)  43  S.  D.  538,  180 
N.  W.  955,  a  proceeding  to  enjoin  pros- 
ecutions for  the  sale  of  an  "Elixir," 
the  court  said:  "The  demurrer  ad- 
mits that  the  'said  medicine  is  a 
bona  .  fide  medicinal  preparation  or 
compound,  containing  no  more  alcohol 
than  is  necessary  for  the  extraction 
and  preservation  of  the  medicinal 
properties  contained  therein,  and  that 
such  preparation  or  compound  is 
unsuitable  for  use  as  a  beverage. 
.  .  .  That  plaintiff  manufactures 
and  sells  the  same  for  use  as  a 
medicine,  and  not  otherwise.'  There 
is  no  question  but  that,  under  the  al- 
legations of  the  complaint,  Triner's 
Elixir  is  an  intoxicating  liquor.  It 
comes  within  the  clause  'proprietary, 
manufactured,  or  patented,'  and  is  a 
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liquid  mixture  containing  alcohol, 
and  is  capable  of  beinsr  used  as  a 
beverage.  But  while  Triner's  Elixir 
is  an  intoxicating  liquor,  §  10,328  ex- 
cepts it  from  the  operation  of  the 
Prohibition  Statute  when  the  sale  is 
for  nonbeverage  purposes,  unless  the 
legislature  intended  the  clause  'un- 
suitable for  use  as  a  beverage'  to  mean 
the  same  as  the  negative  of  'capable 
of  being  used  as  a  beverage,'  found  in 
§  10,327.  By  the  common  use  of 
terms  a  thing  may  be  'unsuitable'  for 
use  as  a  beverage,  and  still  'capable' 
of  use  as  a  beverage,  while  if  it  is 
incapable  of  use  as  a  beverage  it  is 
certainly  unsuitable  for  such  use. 
We  are  of  the  opinion  that  the  legis- 
lature intended  the  word  'unsuitable,' 
in  said  §  10,328,  to  have  its  usual 
and  ordinary  meaning,  and  that  there- 
fore, while  Triner's  Elixir  is  an  intox- 
icating liquor,  still,  where  it  is  manu- 
factured, imported,  sold,  or  kept  for 
sale  for  other  than  beverage  purposes, 
it  is  excepted  from  the  operation  of 
the  Prohibition  Law." 

In  Schraeder  v.  Sears  (1921)  — 
Iowa,  — ,  185  N.  W.  110,  it  was  said 
with  respect  to  a  preparation  alleged 
to  be  medicinal:  "If  a  liquor  con- 
tains any  per  cent  of  alcohol,  and  is 
used  or  is  capable  of  being  used  as 
a  beverage,  it  is  within  the  purview 
of  the  prohibition  and  is  under  the 
ban  of  the  law.     This  is  the  true 


test;  and  in  any  case  where  these 
essentials  are  established  by  compe- 
tent proof,  the  sale  or  the  keeping 
for  sale  of  such  liquor  is  unlawful. 
Under  such  circumstances  the  fact 
that  other  ingredients  are  mixed  or 
compounded  in  said  liquor  is  wholly 
immaterial.  If,  however,,  intoxicat- 
ing liquor  is  so  compounded  with 
other  substances  or  ingredients  as 
to  lose  its  character  as  an  intoxicating 
liquor,  and  is  therefore  no  longer  capa- 
ble for  use  as  a  beverage,  then  the 
sale  thereof  does  not  fall  within  the 
prohibition."  In  State  v.  Certain 
Intoxicating  Liquors  (1921)  —  Iowa, 
— ,  186  N.  W.  145,  the  application  of 
the  test  laid  down  in  the  case  last 
cited  was  held  to  present  a  question 
of  fact,  the  court  saying:  "Appel- 
lants contend  that  the  substances  in 
question  were  medicinal  compounds; 
but  they  were  so  compounded  with 
other  substances  as  to  destroy  their 
use  as  a  beverage.  They  say  that, 
this  being  so,  the  liquors  could  be 
lawfully  sold,  even  though  they  con- 
tained a  large  per  cent  of  alcohol. 
This  presents  a  question  of  fact  in 
each  case.  In  one  case  the  evidence 
might  show  that  a  compound  was  in- 
toxicating and  capable  of  being  used 
as  a  beverage,  while  in  another  case 
the  evidence  might  utterly  fail  to  show 
such  facts  in  regard  to  the  same 
substance."  W.  A.  S. 


MURRAY  B.  HUNTLEY,  Appt., 

V. 

NELLIE  E.  STANCHFIELD  et  al.,  Respta. 

WUconHn  Supreme  Court  ^  If ovemher  0,  1018. 
(168  Wis.  119,  169  N.  W.  276.) 

Covenant  —  against  keeping  liotel  —  breach. 

1.  Violation  of  a  restrictive  covenant  on  the  use  of  property  as  a  hotel 
results  from  keeping  the  building  open  to  the  public  and  letting  rooms  at 
a  fixed  rate  to  transients  who  register,  and  maintaining  an  office,  lobby, 
and  parlor,  although  no  meals  are  served  in  the  building,  and  apartments 
are  let  for  long  periods  to  regular  lodgers. 

[See  note  on  this  question  beginning  on  page  517.] 
19  A.L.R.— 33. 
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^  as  to  use  of  remaining  property  of 

grantor. 

2.  A  covenant  in  a  deed  by  the  own- 
er of  two  hotels,  when  selling  one  of 
them,  that  he  will  not  run  the  other 


as  a  hotel  for  a  period  of  years,  is 
valid  and  runs  with  the  property  into 
the  hands  of  subsequent  grantees,  who 
expressly  recognize  and  agree  to  be 
bound  by  it. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Grant 
County  (Clementson,  J.)  dismissing  the  complaint  in  an  action  brought 
to  restrain  defendants  from  conducting  a  hotel  in  alleged  violation  of  a 
restrictive  covenant  in  a  certain  deed.    Reversed, 


Statement  by  Siebecker,  J. : 

This  action  was  brought  by  the 
plaintiff  to  restrain  the  defendants 
from  operating  certain  property  in 
the  city  of  Platteville  as  a  hotel. 
The  plaintiff  is  the  owner  of  the 
Columbia  Hotel  in  Platteville,  which 
he,  with  his  brother,  Scott  Huntley, 
bought  in  October,  1916,  from  Louis 
N.  Patnaude  and  wife.  The  Pat- 
naudes  were  owners  of  another 
hotel  in  Platteville,  known  as  the 
Republican  House,  which  was  used 
by  them  to  lodge  guests  when  the 
Columbia  Hotel  was  full.  Part  of 
the  agreement  under  which  the 
Huntley  brothers  purchased  the 
Columbia  Hotel  from  Louis  N.  Pat- 
naude and  wife  was  that  the  Re- 
publican  House  should  not  be  oper- 
ated as  a  hotel  for  a  period  of  fif- 
teen years.  The  deed  of  the  Pat- 
naudes  to  plaintiff  and  his  brother, 
of  the  Columbia  Hotel  property, 
contained  the  following  covenant: 
"That  the  said  building  known  as 
the  Republican  Hotel  shall  not  be 
used  as  a  hotel  for  fifteen  years-f rom 
the  date  of  the  execution  of  this 
deed." 

Murray  Huntley  i9  now  the  sole 
owner  of  the  Columbia  Hotel. 

On  December  13,  1916,  Louis  N. 
Patnaude,  then  a  widower,  sold  the 
Republican  House  property  to  Carl 
F.  Barreis  and  wife;  the  deed  con- 
taining a  covenant  that  the  property 
should  not  be  used  as  a  hotel  for 
fifteen  years.  Carl  F.  Barreis  and 
wife,  on  May  23,  1917,  deeded  the 
Republican  Hotel  property  to  Nina 
B.  Schultz  and  Nellie  E.  Stanchfield, 
which  deed  contained  a  covenant 
that  the  property  should  not  be  used 
as  a  hotel  for  fifteen  years  from 
November  14,  1916. 


The  complaint  alleges  that  the 
defendants  made  improvements  in 
the  property  and  proceeded  to  open 
the  building  as  a  hotel,  and  to  op- 
erate it  as  such,  in  violation  of  the 
restrictive  covenant  in  the  deed  by 
which  the  property  was  conveyed 
to  them,  and  that  the  operation  and 
use  of  the  Republican  House  prop- 
erty (now  known  as  "The  Stanch- 
field")  have  damaged  iiie  business 
of  the  Columbia  Hotel. 

The  defendants  deny  that  they 
have  operated  the  Republican  House 
building  as  a  hotel,  or  that  there 
was  any  privity  of  estate  between 
the  plaintiff  and  Louis  N.  Patnaude 
as  to  the  property  known  as  the 
Republican  House  at  the  time  the 
deed  to  the  Columbia  Hotel  was 
made.  They  further  allege  that 
neither  tiie  provision  in  the  con- 
tract for  the  Columbia  Hotel  nor 
the  condition  named  in  the  deed 
from  Louis  N.  Patnaude  to  the  plain- 
tiff and  Scott  Huntley  constitutes 
a  covenant  running  with  such  land ; 
that  the  conditions  in  the  contract 
and  deed  from  Louis  N.  Patnaude  to 
plaintiff  and  Scott  Huntley  are  not 
binding  upon  defendants. 

The  trial  court  found  that  the  de- 
fendants had  not  used  the  Repub- 
lican House  property  as  a  hotel,  but 
only  as  a  lodging  house,  and  that 
they  had  never  at  any  time  served 
meals  on  the  premises,  and  that 
there  had  been  no  violation  of  the 
restrictive  covenant  in  the  convey- 
ances. The  judge  dismissed  the 
plaintiff's  complaint,  with  direc- 
tions that  the  defendants  recover 
from  the  plaintiff  their  costs  and 
disbursements.  Appeal  is  takea 
from  such  judgment. 
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Messrs.  Grotc^horst,  Thomas,  Rie- 
ser,  &  Qaale,  for  appellant : 

The  court  should  construe  the  word 
"hotel"  by  giving  it  the  meaning  the 
parties  intended  it  should  have. 

Godley  v.  Weisman,  133  Minn.  1, 
L.R.A.1917A,  333,  157  N.  W.  711,  158 
N.  W.  333;  Harris  v.  Roraback,  137 
Mich.  292,  109  Am.  St.  Rep.  681,  100 
N.  W.  391 ;  Smith  v.  Bradley,  154  Mass. 
227,  28  N.  E.  14;  Boyden  v.  Roberts, 
131  Wis.  659,  111  N.  W.  701;  Bark- 
hausen  v.  Chicago,  M.  &  St.  P.  R.  Co. 
142  Wis.  292,  124  N.  W.  649,  125  N.  W. 
680;  Kitching  y.  Brown,  180  N.  Y. 
414,  70  L.R.A.  742,  73  N.  E.  241;  Chel-. 
sea  Land  &  Improv.  Co.  v.  Westcott,  75 
N.  J.  Eq.  367,  72  Atl.  1007;  Pinkerton 
V.  Woodward,  83  Cal.  557,  91  Am.  Dec. 
657;  Nelson  v.  Johnson,  104  Minn.  440, 
17  L.R.A.(N.S.)  1259,  116  N.  W.  828; 
Mowers  v.  Fethers,  61  N.  Y.  34, 19  Am. 
Rep.  244 ;  22  Cyc.  1071 ;  Beale,  Innkeep- 
ers &  Hotels,  §  17;  Kieffer  v.  Keough, 
—  Tex.  Civ.  App.  — ,  188  S.  W.  44; 
Metzler  v.  Terminal  Hotel  Co.  135  Mo. 
App.  410,  115  S.  W.  1037. 

Messrs.  Hodaon  &  Hodson  and  M.  S. 
Block,  for  respondents : 

Hotels,  taverns,  and  inns  are  syn- 
onymous names,  but  do  not  include 
boarding  houses,  restaurants,  or  lodg- 
ing houses. 

People  v.  Jones,  54  Barb.  311 ;  Pink- 
erton V.  Woodward,  83  Cal.  596,  91  Am. 
Dec.  657;  2  Kent.  Com.  2d  ed.  788; 
Comer  v.  State,  26  Tex.  App.  509,  10 
S.  W.  106. 

An  inn  is  a  house  where  the  traveler 
is  furnished  with  everything  which  he 
has  occasion  for  while  ucon  his  way. 

Thompson  v.  Lacy,  3  Barn.  &  Aid. 
285,  106  Eng.  Reprint,  667,  22  Revised 
Rep.  385;  Wintermute  v.  Clark,  5 
Sandf.  247;  Walling  v.  Potter,  85  Conn. 
185;  Ingalsbee  v.  Wood,  36  Barb.  462; 
Sheffer  v.  WiHoughby,  61  111.  App.  263; 
2  Parsons,  Contr.  p.  145;  Cromwell  v. 
Stephens,  2  Daly,  15,  3  Abb.  Pr.  N.  S. 
26;  22  Cyc.  1070,  and  cases. 

Lodging-house  keepers  are  not  hotel 
or  inn  keepers. 

Bailey  v.  People,  190  111.  28,  54L.R.A. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98; 
Pullman  Palace  Car  Co.  v.  Smith,  73 
III.  863,  24  Am.  Rep.  258;  Bullock  v. 
Adair,  63  111.  App.  30;  Clifford  v.  Staf- 
ford, 145  111.  App.  247;  Curtis  v. 
Murphy,  68  Wis.  6,  53  Am.  Rep.  242, 
22  N.  W.  825;  Kelly  ▼.  Excise  Comrs. 
54  How.  Pr.  329 ;  Cromwell  v.  Stephens, 
2  Daly,  15,  3  Abb.  Pr.  N.  S.  26;  Coch- 
rane V.  Schryver,  12  Daly,  174;  Jalie 


V.  Cardinal,  35  Wis.  118;  Lewis  v. 
Hitchcock,  10  Fed.  4. 

The  alleged  covenant  was  not  a  cove- 
nant running  with  the  land. 

2  Cyc.  p.  1080,  1  D;  Crawford  V. 
Witherbee,  77  Wis.  419,  9  L.R.A.  561, 
46  N.  W.  545,  17  Mor.  Min.  Rep.  348; 
Wiggins  Ferry  Co.  v.  Ohio  &  M.  R.  Co. 
94  111.  83;  Wallace  v.  Pereles,  109  Wis. 
316,  53  L.R.A.  644,  83  Am.  St,  Rep. 
898,  85  N,  W.  371 ;  2  Washb.  Real  Es- 
tate, p.  296;  Hurd  v.  Curtis,  19  Pick. 
459;  Van  Rensselaer  v.  Bonesteel,  24 
Barb.  365;  Purvis  v.  Shuman,  273  111. 
286,  L.R.A.1917A,  121,  112  N.  E.  679, 
Ann.  Cas.  1918D,  1175.  , 

Siebecker,  J.,  delivered  the  opin- 
ion of  the  court: 

The  trial  court  found  that  the  de- 
fendants, as  owners  of  the  Repub- 
lican House  property,  repaired  the 
building  "and  occupied  and  used  it 
only  as  a  rooming  or  lodging  house, 
.  .  -.  no  meals  or  lunches  of  any 
kind  were  furnished  by  them  to  any 
person  lodging  at  said  building; 
.  .  .  that  in  said  city  of  Platteville, 
and  in  southern  Wisconsin,  every 
so-called  hotel  is  of  the  character 
of  a  common-law  inn,  namely,  a 
house  where  a  traveler  is  furnished 
as  a  regular  matter  of  business  with 
food  and  lodging;"  that  defendants 
let  sleeping  rooms  to  such  persons 
as  pleased  them,  and  were  keepers 
of  a  rooming  or  lodging  house ;  and 
"that  said  defendants  have  never 
since  their  occupancy  of  said  Re- 
publican Hotel  building  used  said 
building  as  a  hotel,  and  that  their 
use  of  said  building  is  not  in  viola- 
tion of  the  restrictive  covenant  in 
said  conveyances." 

Upon  these  grounds  the  plaintiff's 
complaint  was  dismissed.  The 
plaintiff  assails  these  conclusions 
of  the  trial  court  upon  the  grounds 
that  the  undisputed  facts  show  that 
the  business  conducted  by  defend- 
ants in  the  Republican  Hotel  prop- 
erty constituted  a  use  thereof  "as 
a  hotel,"  and  is  contrary  to  the 
covenants  in  the  plaintiff's  and  de- 
fendants' deeds  made  pursuant  to 
the  agreement  of  plaintiff  and  Pat- 
naude,  the  owner  of  both  properties. 
This  agreement  provided  that,  in 
consideration  of  plaintiff's  purchase 
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of  the  Columbia  Hotel,  the  buildinsr 
on  defendants'  property  should  not 
be  used  as  a  hotel  for  ^fteen  years. 
The  evidence  shows  without  dispute 
that  the  Republican  Hotel  building 
had  been  erected  and  was  used  as 
a  hotel  prior  to  the  time  the  plain- 
tiff bought  and  conducted  the  Co- 
lumbia Hotel;  that  plaintiff  and 
Patnaude  were  agreed  that  the  ho- 
tel business  of  Platteville  was  not 
sufficient  to  financially  sustain  the 
operation  of  both  properties  as  ho- 
tels; that  the  plaintiff,  in  consider- 
ation that  no  hotel  business  would 
be  conducted  in  defendants,  build- 
ing for  fifteen  years,  purchased  and 
operated  the  Columbia  Hotel.  The 
defendants  acquired  the  Republican 
Hotel  property  in  May,  1917.  They 
fitted  out  twenty-four  of  the  thirty- 
two  guest  rooms  for  the  accommo- 
dation of  their  patrons  and  guests, 
and  conducted  the  business  under 
the  name  and  style  of  "The  Stanch- 
field."  They  conducted  this  busi- 
ness in  the  following  manner :  (1) 
Having  a  fixed  rate  of  charges  per 
day;  (2)  having  the  guests  regis- 
ter, as  is  done  in  the  hotel  business ; 
(3)  maintaining  an  office  and  a 
lobby;  (4)  maintaining  a  parlor 
for  the  common  use  of  guests;  (5) 
keeping  the  building  open  to  the 
public  generally;  (6)  accommodat- 
ing transient  guests.  It  appears, 
also,  that  the  defendants  accom- 
modated persons  who  lodge  in  the 
building  regularly  for  long  periods 
of  time;  that  they  let  a  suite  of 
rooms  on  the  third  floor  to  a  family 
to  occupy  and  do  housekeeping 
therein;  and.  that  both  of  the  de- 
fendants' families  lived  in  the  build- 
ing as  their  home,  and  that  no  meals 
were  served  to  guests  or  strangers 
in  connection  with  this  business. 

The  question  arises:  Is  this  use 
of  the  building  in  violation  of  the 
covenants  in  the  deed  forbidding 
that  it  be  used  "as  a  hotel"?  The 
trial  court  declared :  "That  in  said 
city  of  Platteville,  and  in  southern 
Wisconsin,  every  so-called  hotel  is 
of  the  character  of  a  common-law 
inn,  namely,  a  house  where  a  travel- 


er is  furnished  as  a  regular  matter 
of  business  with  food  and  lodging." 

This  view  of  the  law  is  out  of 
harmony  with  the  fashion  of  the 
age  in  the  extensive  practice  of  con- 
ducting hotels  on  the  so-called  Euro- 
pean plan,  under  which  accom- 
modation and  entertainment  are 
provided  for  the  public,  exclusive 
of  meals.  It  is  well  knoMm  that  the 
practice  of  not  furnishing  meals  to 
guests  of  hotels  and  inns  has  be- 
come well-ni^  universal  in  this 
country,  and  that  this  practice  in 
the  conduct  of  such  business  has 
not  in  law  taken  such  establish- 
ments out  of  the  category  of  hotels 
and  inns  and  put  them  into  the  class 
of  lodging  houses.  The  latter  are 
distinguished  from  the  former,  in 
that  the  keeper  specially  deals  with 
his  customers  by  contracting  per- 
sonally with  the  customer  for  the 
nature  of  the  accommodation  to  be 
provided,  the  duration  of  the  stay, 
and  exercises  the  right  to  reject  all 
applicants  at  his  pleasure.  "These 
conclusions  find  support  in  the  fol- 
lowing adjudications:  Metzler  v. 
Terminal  Hotel  Co.  135  Mo.  App. 
410,  115  S.  W.  1037;  Nelson  v.  John- 
son, 104  Minn.  440,  17  L.R.A.(N.S.) 
1259,  116  N.  W.  828;  Fay  v.  Pacific 
Improv.  Co.  93  Cal,  253,  16  L.R.A. 
188,  27  Am.  St.  Rep.  198,  26  Pac. 
1099,  28  Pac.  943;  Kieffer  v.  Ke- 
ough,  —  Tex.  Civ.  App.  — ,  188  S. 
W.  44. 

The  legislation  of  the  state,  em- 
bodying regulation  of  hotels  and 
inns,  indicates  that  this  modern  ho- 
tel business  is  classed  with  that  of 
innkeepers.  The  facts  and  circum- 
stances of  the  making  of  the  con- 
tract for  the  conveyance  of  the  Co- 
lumbia Hotel  property  by  Patnaude 
and  wife  to  plaintiff  and  his  brother 
clearly  show  that  the  restrictive 
covenant  in  the  deed  was  intended 
to  forbid  such  uses  of  the  defend- 
ants' property  as  are  commonly  In- 
cluded in  the  generally  accepted 
meaning  of  the  term  "hotel."  It 
follows  that  the  trial  court  erred 
in  holding  that  "every  so-called  ho- 
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tel  is  of  the  character  of  the  com- 
mon-law inn,  namely,  a  house  where 
the  traveler  is  furnished  as  a  regu- 
lar matter  of  business  with  food 
and  lodging." 

Nor  is  the  court's  conclusion  that 
the  defendants,  "during  all  of  the 
time  they  have  been  in  the  occu- 
pancy of  said  building,  let  sleeping 
rooms  to  only  such  persons  as 
pleased  them,  and  were  merely  .  .  . 
keepers  of  a  rooming  or  lodging 
house,"  sustained  by  the  facts  of  the 
case.  As  heretofore  shown,  the 
character  of  defendants'  business 
and  the  manner  in  which  they  con- 
ducted it  show  they  were  offering 
their  accommodation  to  the  public 
as  hotels  do,  and  that  it  constitutes 
coTennt-  *  ^o\xi\  business  in 

asalnat  keepluc  thO-  mOdCm  legal 
fcCel-brcacl..  ^^^^^       It  is  ObviOUS 

that  this  class  of  business  was  con- 
templated by  the  restrictive  cov- 
enant in  the  deeds.  The  restriction 
was  effectual  against  Patnaude  as 
owner  of  the  Republican  Hotel  prop- 
erty, and  became  binding  on  the  sub- 
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sequent   owners   by   express    cov- 
enants in  the  suc- 
cessive   deeds,    and  ^ma^iuin?  " 
hence  inures  to  the  JJSStotT  "'    > 
benefit  of  the  plain- 
tiff as  the  original  party  thereto. 

If  the  defendants  had  restricted 
their  business  in  this  building  to 
that  which  is  recognized  in  the  law 
as  a  private  boarding  or  lodging 
house  business,  it  would  not  have 
offended  against  the  restrictive  cov- 
enants as  intended  by  the  parties. 
This  field  they,  however,  as  above 
indicated,  have  transgressed  by  en- 
tering upon  the  conduct  of  a  "hotel 
business."  It  follows  that  the  plain- 
tiff is  entitled  to  judgment  restrain- 
ing defendants  from  conducting  a 
hotel  business  in  the  building  re- 
ferred to  as  the  Republican  House, 
and  that  the  court  erred  in  dismiss- 
ing the  complaint. 

The  jud^ent  appealed  from  is 
reversed,  and  the  cause  remanded, 
Mith  direction  to  award  judgment 
in  idaintiff's  favor  as  indicated  in 
the  opipion. 


ANNOTATION. 
'What  constitatef  a  hotel  or  inn. 


I.  In  general,  517. 
II.  "Hotel,"  "inn,"  and  "tavern"  as 
synonymous,  619. 

III.  Necessity  that  meals  be  supplied, 

520. 

IV.  Stable  as  essential,  622. 
V.  Boarding  houses,  623. 

VI.  Distinction      between      boarding 

house  and  inn  or  hotel,  624. 
VII.  Seasonal  resorts;  health  or  pleas. 

ure  resorts,  625. 
VIII.  Coffee  house,  526. 
IX.  Road  house,  526. 
X.  Restaurant,  626. 
XI.  Club,  526. 
XII.  Lodging  house,  526. 
XIIL  Sleeping  car,  527. 

1.  In  general. 

The  question  of  what  cftnstitutes  a 
boarding  house  as  distinguished 
from  an  inn  (or  hotel)  is  treated  in 
the  present  annotation.  The  question 
as  presented  apart  from  the  alterna- 
tive of  inn  (or  hotel)  is  treated  in  the 


XrV.  Steamboat,  629. 
XV.  Inn    or    hotel    within    restrictive 

covenants,  529. 
XVI.  Inn    or    hotel    within    insurance 

policy,  529. 
ZVII.  Inn    or    hotel    within    particular 
statute: 

a.  In  general,  529. 

b.  Statute  giving  lien,  630. 

c.  Statute    against    gambling, 

630. 

d.  Emergency  rent  statute,  630. 

e.  Bankruptey  statute,  531. 

f.  Liquor  statute,  531. 

g.  Civil  righta  statute,  532. 
XVIII.  Miscellaneous  indications  of  char- 

acter,  533. 

annotation  following  Talbot  v.  South- 
ern Seminary,  post,  588. 

The  primary  and  fundamental 
function  of  an  inn  seems  clearly  to 
have  been  to  furnish  entertainment 
and  lodging  for  the  traveler  on  his 
journey.    This,  at  all  times,  seems  to 
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have  been  its  distinguishing  feature. 
This  idea  has  been  expressed  in  the 
literature  of  ages;  in  history  sacred 
and  profane;  in  fiction  and  in  poetry. 
Crapo  V.  Rockwell  (1905)  48  Misc.  1, 
94  N.  Y.  Supp.  722. 

So  it  has  been  said  that  an  inn  is 
a  house  of  entertainment  for  travel- 
ers (Foster  V.  State  (1887)  84  Ala.  451, 
4  So.  833) ;  that  it  is  a  public  house 
of  entertainment  for  all  who  choose 
to  visit  it  (Wintermute  v.  Clark 
(1854)  5  Sandf.  (N.  Y.)  242)  ;  that  it  is 
a  house  where  a  traveler  is  fyrnished 
with  everything  which  he  has  occa- 
sion for  while  upon  his  way  (Thomp- 
son y.  Lacy  (1820)  3  Barn.  &  Aid. 
283,  106  Eng.  Reprint,  667,  22  Re- 
vised Rep.  385)  ;  that  a  public  house  of 
entertainment  for  all  who  choose  to 
visit  it  is  the  true  definition  of  an 
inn  (Walling  v.  Potter  (1868)  35 
Conn. 183) . 

An  inn  is  a  house  where  all  who 
conduct  themselves  properly,  and  who 
are  able  and  ready  to  pay  for 
their  entertainment,  are  received  if 
there  is  accommodation  for  th^m,  and 
who,  without  any  stipulated  engage- 
ment as  to  the  duration  of  their  stay 
or  as  to  the  rate  or  compensation,  are, 
while  there,  supplied  at  a  reasonable 
charge  with  their  meals,  their  lodging, 
and  such  services  and  attendance  as 
are  necessarily  incident  to  the  use  of 
the  house  as  a  temporary  home. 
Cromwell  v.  Stephens  (1867)  2  Daly 
(N.  Y.)   15. 

In  Orchard  v.  Bush  [1898]  2  Q.  B. 
(Eng.)  284,  the  court  decided  that  a 
place  was  an  inn  because  "it  was  a 
place  in  which  the  owner  held  him- 
self out  as  ready  to  receive  all 
travelers  and  sojourners,  and  to  sup- 
ply food  and  accommodations  of  inns 
-whether  they  stayed  the  night  or 
used  it  temporarily  on  their  way." 

An  inn  is  a  house  which  is  held  out 
to  the  public  as  a  place  where  all 
transient  persons  who  come  will  be 
received  and  entertained  as  guests  for 
compensation, — a  hotel.  Fay  v.  Pacif- 
ic Improv.  Co.  (1891)  93  CaL  253,  16 
L.R.A.  188,  27  Am.  St.  Rep.  198,  26 
Pac.  1099,  28  Pac.  943. 

And  in  defining  a  hotel  the  courts 
have  generally  stated  that  it  is  an  inn. 


Thus,  a  hotel  is  a  house  for  enter- 
taining strangers  or  travelers, — an 
inn.  Shewan  &  Co.  v.  Peterson  (1914) 
24  Manitoba  L.  R.  794.  A  "hotel" 
is  an  inn  or  house  for  the  entertain- 
ing of  strangers  or  travelers.  An 
"inn"  is  a  house  for  the  lodging  and 
entertainment  of  travelers.  People  v. 
Jones   (1863)   54  Barb.   (N.  Y.)   311. 

A  hotel  in  its  primary  significance 
is  the  old  inn,  which  is  well  defined  as 
a  house  of  entertainment  for  travel- 
ers, or  a  house  where  a  traveler  is 
furnished  as  a  regular  matter  of  busi- 
ness with  food  and  lodging  while  on 
his  journey.  Waitt  Constr.  Co.  v. 
Chase  (1921)  197  App.  Div.  327,  188 
N.  Y.  Supp.  589. 

And  that  a  hotel  is  an  inn  was  held 
in  Re  Breckenridge  (1911)  34  Nev. 
275,  118  Pac.  687,  Ann.  Gas.  1914B, 
871;  and. in  Taylor  v.  Monnot  (1851) 
4  Duer  (N.  Y.)  116,  1  Abb.  Pr.  325, 
that  in  judgment  of  law  a  hotel  was 
a  common  inn. 

An  innkeeper's  liability  attaches  to 
one  who,  although  keeping  a  hotel 
whose  principal  patrons  are  families, 
yet  takes  all  transients  possible, 
receiving  any  proper  person.  Pettit  v. 
Thomas  (1912)  103  Ark.  593,  42 
L.R.A.(N.S.)  122,  148  S.  W.  501,  Ann. 
Cas.  1914B,  726. 

A  house  kept  for  the  reception  and 
entertainment  of  all  comers,  but  more 
especially  for  the  accommodation  of 
immigrants,  was  held  in  Willard  v. 
Reinhardt  (1853)  2  E.  D.  Smith 
(N.  Y.)  148,  to  be  an  inn. 

And  in  Cunningham  v.  Philp  (1896) 
12  Times  L.  R.  (Eng.)  352,  a  place 
advertised  as  a  temperance  hotel  was 
found  to  be  an  inn.  The  court 
stated  that  the  fact  that  a  house  was 
run  on  temperance  principles  would 
not  turn  a  hotel  into  a  boarding  house. 

A  man  may  be  an  ihnkeeper  al- 
though he  keeps  an  inn  imperfectly, 
or  combines  that  employment  with 
others,  if  he  is  prepared  and  holds 
himself  oui  to  the  public  as  ready 
to  entertain  travelers  with  their  teams 
and  carriages,  after  the  manner  usual 
with  innkeepers,  although  he  may 
sometimes  make  special  bargains 
with  his  customers,  may  not  keep 
his  house  open  in  the  night,  and  may 
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not  keep  the  stable  at  which  he 
puts  up  the  horses  of  those  who  stop 
with  them  at  his  house.  Com.  v. 
Wetherbee  (1869)  101  Mass.  214. 

But  it  is  not  an  inn  if  people  come 
and  are  entertained  in  accordance 
with  a  previous  contract;  that  is,  if 
the  price  which  is  to  be  received  for 
the  entertainment  is  agreed  upon  be- 
fore the  parties  are  entertained    Ibid. 

Also  one  who  occasionally  enter- 
tains others  for  a  reasonable  compen- 
sation is  not  subject  to  the  extraor- 
dinary responsibility  of  an  innkeeper. 
Lyon  V.  Smith  (1843)  Morris  (Iowa) 
184. 

And  that  a  place  will  not  be  an  inn 
because  travelers  are  occasionally  en- 
tertained there,  and  even  though  a 
charge  is  made  therefor,  is  the  effect 
of  the  decision  in  Howth  v.  Franklin 
(1858)  20  Tex,  798,  73  Am.  Dec.  218, 
where  the  court  said:  "There  are 
numerous  farmers  situated  on  the 
public  roads  of  the  country  who  oc- 
casionally, and  even  frequently,  take 
in  and  accommodate  travelers,  and 
receive  compensation  for  it,  who  are 
not  innkeepers  and  are  not  liable  as 
such.  It  is  not  their  business  or  oc- 
cupation, nor  do  they  prepare  and 
fit  up  their  establishments  ftor  it. 
They  yield  to  the  laws  of  hospitality 
in  receiving  and  entertaining  the 
stranger  and  the  traveler,  yet  they 
cannot  afford  to  do  so  without  some 
compensation." 

A  place  at  which  liquors  are  retailed 
across  a  counter  which,  though  it  is 
under  the  same  roof  as  a  hotel,  is 
entirely  separate  from  it,  with  a 
separate  entrance,  is  not  an  inn  with- 
in the  meaning  of  the  common-law 
definition  of  an  inn.  Reg.  v.  Rymer 
(1877)  L.  R.  2  Q.  B.  Div.  (Eng.)  136, 
35  L.  T.  N.  S.  778,  46  L.  J.  Mag.  Cas. 
N.  S.  108,  25  Week.  Rep.  415,  13  Cox, 
C.  C.  378. 

And  in  Hall  v.  State  (1844)  4 
Harr.  (Del.)  132,  we  find  that  "  'every 
inn  is  not  an  alehouse,  nor  every  ale- 
house an  inn,'  but  if  an  inn  uses 
common  selling  of  ale,  it  is  then  also 
an  alehouse;  and  if  any  alehouse 
lodges  and  entertains  travelers  it  is 
also  an  inn." 

The  issuance  of  a  license  permitting 


one  to  conduct  a  hotel  is  in  no  sense 
binding  upon  municipal  authorities 
as  proof  that  the  place  is,  or  is  to  be 
conducted  as,  a  hotel.  Richter  v. 
Lightston  (1911)  161  Cal.  260,  118 
Pac.  790,  Ann.  Cas.  1913B,  1028. 

In  Com.  V.  Wetherbee  (Mass.)  supra, 
an  indictment  for  presuming  to  be 
an  innholder  without  being  licensed, 
the  following  instructions  were  held 
to  have  been  generally  correct:  "A 
house  for  lodging  strangers  for  a 
season,  and  furnishing  hay  and 
stable  for  their  horses,  would  not  be 
an  inn." 

A  tavern  is  a  public  place  where 
accommodations  may  be  furnished 
to  the  traveling  public  for  compensa- 
tion; the  keeper  is  supposed  to  hold 
himself  out  to  the  public  in  some 
form  of  advertisement  as  the  keeper 
of  a  public  place  of  entertainment 
for  compensation;  it  is  a  place  run 
by  the  keeper  for  profits,  and  where, 
within  reasonable  limitations,  the 
public  may  demand  accommodations. 
Audubon  Country  Club  v.  Com.  (1916) 
169  Ky.  399,  183  S.  W.  911. 

A  tavern  is  a  house  licensed  to  sell 
liquors  in  small  quantities  to  be  drunk 
on  the  spot.  Hall  v.  State  (Del.) 
supra. 

II.  "Hotel,"    "inn,"    and    "tavem"    aa 
aynonymouB. 

That  "hotel"  "inn"  and  "tavern"  are 
synonymous  terms  has  been  held  in 

United  States.  —  Werner  v.  Wash- 
ington (1854)  2  Hayw.  &  H.  175, 
Fed.  Cas.  No.  17,416a. 

Alabama.  —  Foster  v.  State  (1887) 
84  Ala.  451,  4  So.  838. 

Delaware.  —  Hall  v.  State  (1844)  4 
Harr.    132. 

Kentucky.  —  Com.  v.  Shortridge 
(1830)  3  J.  J.  Marsh.  638. 

Louisiana.  —  Sieward  v.  Denechaud 
(1908)  120  La.  720,  45  So.  561. 

Missouri.  —  St.  Louis  v.  Siegrist 
(1870)  46  Mo.  593. 

Nevada.  —  H.  L.  Judell  Co.  v.  Gold- 
field  Realty  Co.  (1910)  32  Nev.  351, 
108  Pac.  455. 

New  York.  —  People  v.  Jones  (1863) 
1  Cow.  Crim.  Rep.  381;  Crown  Point 
V.  Warner  (1842)  3  Hill,  150. 

South  Carolina.  —  State  v.  Cham- 
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blyss  (1840)  25  S.  C.  L.  (Cheves)  222, 
34  Am.  Rep.  593. 

The  conditfens  of  modern  travel 
and  the  customs  of  the  people  have 
insensibly  altered  the  significance  of 
the  words  "inn"  and  "innkeeper,"  and 
indeed  those  words  have  been  nearly 
displaced  in  common  use  by  the  term 
"hotel,'*  which  means  a  place  where 
transient  guests  are  admitted  to  lodge, 
as  well  as  one  where  they  are  fed 
and  lodged.  "Hotel"  and  "inn"  are 
now  used  interchangeably  in  statutes 
and  decisions,  and  until  the  legislature 
deems  it  wise  to  relieve  hotel 
proprietors  of  the  common-law  liabil- 
ity of  innkeepers,  they  should  be  held 
to  it  by  the  court.  Metzler  v.  Ter- 
minal Hotel  Co.  (1908)  135  Mo.  App. 
410,  115  S.  W.  1037. 

The  distinction,  as  respects  inn  and 
tavern  keepers,  observed  in  England 
under  the  common  law,  does  not  exist 
with  us,  and  different  names  are  ap- 
plied to  them,  though  "hotel"  and 
"house"  are  usually  and  commonly 
used  to  denote  a  higher  order  of  pub- 
lic houses  than  an  ordinary  tavern  or 
inn.  St.  Louis  v.  Siegrist  (Mo.) 
supra. 

The  court  in  State  v.  Chamblyss 
(S.  C.)  supra,  said:  "Johnson,  in  his 
dictionary,  says,  'A  tavern  is  a  place 
where  wine  is  sold  and  drinkers  are 
entertained;'  and  Webster  says,  A 
tavern  is  'a  house  licensed  to  sell 
liquor  in  small  quantities,  to  be  drunk 
on  the  spot,  and,  in  some  of  the 
United  States,  it  is  synonymous  with 
'inn,'  or  'hotel,'  and  denotes  a  house  for 
the  entertainment  of  travelers,  as  well 
as  for  the  sale  of  liquors.'  Johnson, 
for  his  definition,  gives  Shakespeare's 
authority.  It  is  clear,  from  the  writ- 
ings of  that  poet,  that  such  was  the 
popular  sense  of  the  word  in  the  time 
of  Elizabeth,  and  Johnson's  adoption 
of  it  shows  that  its  meaning  was  un- 
changed when  he  published  his  dic- 
tionary, in  the  reign  of  George  II. 
The  popular  sense,  in  America,  is 
clearly  shown  by  Webster's  deftni' 
tion." 

The  words  "inn"  and  "tavern"  as 
used  in  the  statute  for  the  regulation 
of  taverns,  etc.  (1  Rev.  Stat.  2d  ed. 


676),  are  synonymous.  Crown  Point 
v.  Warner  (1842)  3  Hill  (N.  Y.)  150. 
And  in  People  v.  Jones  (1863)  54 
Barb.  (N.  Y.)  311,  in  construing  chap- 
ter 628,  Laws  of  1857,  which  provided 
that  no  license  to  sell  intoxicatinsr 
liquors  to  be  drunk  on  the  premises 
should  be  granted  to  any  person  un- 
less such  person  purposed  to  keep  an 
inn,  tavern,  or  hotel,  it  was  held  that 
the  term  "inn,  tavern,  or  hotel"  was 
used  synonymously  to  designate  what 
was  ordinarily  or  popularly  known 
as  an  inn  or  tavern  or  place  for  the 
entertainment  of  travelers,  and  where 
all  their  wants  could  be  supplied. 

III.  Necessity  that  meals  be  supplied. 

See  also  infra,  XII. 

In  recent  years  the  furnishing  of 
meals  by  the  person  conducting  the 
place  is  not  regarded  as  an  essential 
characteristic  of  a  hotel  or  inn. 
Pinkerton  v.  Woodward  (1857)  33 
Cal.  557,  91  Am.  Dec.  657;  Johnson 
V.  Chadbourn  Finance  Co.  (1903)  89 
Minn.  310,  99  Am.  St.  Rep.  571,  94  N. 
W.  874,  14  Am.  Neg.  Rep.  100;  Nelson 
V.  Johnson  (1908)  104  Minn.  440, 
17  L.R.A.(N.S.)  1259,  116  N.  W.  828; 
Metzler  v.  Terminal  Hotel  Co.  (1908) 
135  Mo.  App.  410,  115  S.  W.  1037. 

Thus,  in  Nelson  v.  Johnson  (1908> 
104  Minn.  440,  17  L.R.A.(N.S.)  1259, 
116  N.  W.  828,  supra,  involving 
liability  for  money  stolen  from  a 
guest,  it  was  held  that  a  house  in 
which  furnished  rooms  are  let  for 
a  single  night  or  longer  time,  and 
which  is  open  at  all  hours  for  the 
reception  of  guests,  who,  upon  reg- 
istering their  names,  are  provided 
with  lodging,  is  a  public  hotel  al- 
though the  guests  are  not  supplied 
with  food.  The  court  said:  "In  early 
days  and  under  primitive  conditions  it 
was  necessary,  in  order  to  bring  a 
place  within  the  legal  definition  of  an 
inn,  and  to  charge  the  keeper  thereof 
with  liability  as  such,  that  lodging, 
food,  drink,  and  stabling  should  be 
furnished  to  travelers.  But  as  cities 
grew,  and  modes  of  living,  travel,  and 
transportation  of  persons  changed, 
the  legal  definition  of  an  inn  was 
modified  thereby,  and  a  bar  to  supply 
the  guests  with  drink  and  a  stable  for 
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the  care  of  their  horses  are  now  no 
longer  essential  requisites  of  an  inn. 
Why,  then,  should  a  dining  room,  or 
caf6,  or  a  restaurant  to  supply  guests 
with  food,  be  now  held  an  essential 
requisite  of  an  inn  or  hotel?  The  rea- 
son for  holding  that  the  supplying  of 
guests  with  food  is  a  necessary  requi- 
site of  an  inn  has  as  effectually 
ceased  aa  it  has  with  reference  to  the 
supplying  of  drink  and  stabling.  On 
the  other  hand,  the  reason  for  impos- 
ing the  liability  of  a  common  inn- 
keeper upon  a  hotel  keeper  who 
furnishes  lodgings  only  is  still  just 
as  potent  as  it  ever  was  for  imposing 
it  in  any  case.  Therefore,  the 
justice  and  necessity  of  enforcing  the 
liability  against  the  proprietor  of  a 
house  at  which  no  meals  are  served, 
but  which  he  holds  out  to  the  pub- 
lic as  a  hotel,  and  not  as  a  private 
lodging  house,  are  just  as  imperative 
as  they  would  be  if  meals  were 
served  therein." 

An  establishment  which  furnished 
lodging  only  to  transient  guests  for 
a  fixed  schedule  of  rates  was  held  in 
Metzler  v.  Terminal  Hotel  Co.  (Mo.) 
supra,  to  be  a  hotel,  where,  in  the 
same  building,  access  to  which  was 
through  a  large  archway,  there  was  a 
dining  room  or  restaurant,  although 
conducted  by  another  proprietor. 
The  court  said :  "Though  in  the  olden 
days  English  inns  perhaps  always 
furnished  both  food  and  lodging  to 
wayfarers,  and  therefore  an  inn- 
keeper came  to  be  designated  as  a 
person  furnishing  entertainment  of 
both  kinds,  the  reason  why  he  was 
held  to  an  unusual  liability  for  the 
goods  of  the  guest  had  nothing  to  do 
with  the  furnishing  of  food,  and  the 
fact  that  many  modern  hotels  do  not 
furnish  it  is  no  argument  in  principle 
against  imposing  the  same  liability  on 
their  proprietors;  but  we  concede 
that  it  is  an  argument  that  such 
proprietors  are  not  innkeepers.  Suf- 
fice to  say,  as  far  as  public  policy 
is  concerned,  every  sound  reason  for 
enforcing  the  full  responsibility  of 
innkeepers  obtains  with  as  much 
strength  against  keepers  of  hotels 
who  accept  transient  guests  as  lodgers 
only,  as  against  those  who  entertain 


with  both  lodging  and  food.  .  .  . 
To  all  appearances  defendant's  estab- 
lishment was  a  fully  equipped  inn  or 
hotel,  where  both  lodging  and  meals 
could  be  procured  by  a  guest.  It  took 
no  measures  to  advise  guests  to  the 
contrary,  and  no  doubt  derived  patron- 
age from  the  fact  that  a  restaurant 
was  at  hand  and  seemingly  appur- 
tenant. Persons  stopping  in  the  hotel 
would  have  the  right  to  presume 
defendant  was  acting  as  an  innkeeper. 

Also,  in  Johnson  v.  Chadbourn  Fi- 
nance Co.  (1903)  89  Minn.  310,  99  Am. 
St.  Rep.  571,  94  N.  W.  874,  14  Am. 
Neg.  Rep.  100,  supra,  the  defendant 
was  held  responsible  as  an  innkeeper 
for  the  loss  of  the  effects  of  a  guest, 
where  he  was  the  proprietor  of  a 
building  the  upper  stories  of  which 
were  fitted  up  as  rooms  for  guests, 
in  each  of  which  was  placed  a  notice 
respecting  the  liability  to  occupants 
as  provided  by  the"  innkeepers'  law, 
and  had  held  himself  out  to  the  public 
at  large  as  furnishing  accommoda- 
tions for  all  persons  for  hire,  and 
conducted  the  business  like  that  of 
any  other  large  hotel  except  that  he 
did  not  furnish  meals  to  guests,  a 
suitable  restaurant  being  conducted 
on  the  first  floor  by  other  parties,  to 
which  his  guests  had  access.  While 
the  court  expressly  said  that  it  did  not 
decide  the  question  whether  the 
defendant  would  have  been  liable  had 
no  restaurant  been  conducted  in  his 
building,  yet  the  court  seems  to  have 
broken  away  from  the  old  theory  that 
furnishing  meals  is  an  essential  char- 
acteristic of  an  innkeeper. 

And  in  Pinkerton  v.  Woodward 
(Cal.)  supra,  where  defendant  was 
proprietor  of  a  building  known  as  a 
hotel,  which  consisted  of  rooms  for 
the  accommodation  and  entertainment 
of  travelers,  in  the  basenlent  of  which 
the  defendant  and  two  others  con- 
ducted a  restaurant,  the  plaintiff 
sought  to  hold  the  defendant  liable 
as  an  innkeeper  for  the  loss  of  his 
effects  while  a  guest  in  the  hotel,  and 
it  was  insisted  for  the  defendant  that 
he  was  not  liable  as  an  inn- 
keeper because  the  eating  department 
was  distinct  from  the  lodging  de- 
partment;   but    the    court    held    the 
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defendant  liable  as  an  innkeeper  on 
the  theory  that,  since  he  held  himself 
out  as  keeping  a  hotel  with  all  the 
necessary  accommodations  for  the 
entertainment  of  his  guests,  he  is  now 
estopped  to  deny  that  his  profession 
was  false,  and  that  he  was  not  in 
fact  an  innkeeper. 

Formerly  the  serving  of  meals  was 
regarded  as  an  essential  feature  of 
an  inn  or  hotel. 

Thus,  in  Lewis  v.  Hitchcock  (1882) 
10  Fed.  4,  where  the  question  arose 
as  to  the  sufficiency  of  a  complaint 
in  an  action  for  penalty  for  denial 
of  the  privileges  of  an  inn,  the  court 
in  defining  an  inn  used  the  following 
language:  "To  constitute  an  inn 
there  must  be  some  provision  for 
the  essential  needs  of  a  traveler  upon 
his  journey,  viz.  lodging  as  well  as 
food.  These  two  elements  of  an  inn 
may  'doubtless  be  present  in  very 
disproportionate 'degrees,  as  the  needs 
of  the  situation  may  require;  but 
both  must,  in  some  degree,  be  present 
to  constitute  an  inn." 

And  see  Cochrane  v.  Schryver 
(1883)  12  Daly,  174,  17  N.  Y.  "Week. 
Dig.  442,  infra,  XII. 

But  even  under  the  former  rule, 
that  the  serving  of  meals  was  an 
essential  characteristic  of  a  hotel 
or  inn,  a  house  conducted  on  the 
European  plan,  so-called,  whereby 
the  guest  paid  one  charge  for  a  iroom 
and  another  and  separate  charge  for 
each  meal  actually  furnished,  rooms 
and  restaurant  being  conducted  un- 
der the  same  management,  might 
be  a  hotel  or  inn.  Bullock  v.  Adair 
(1895)  68  ni.  App.  80;  Krohn  v. 
Sweeney  (1867)  2  Daly  (N.  Y.)  200; 
Kelly  v.  Excise  Comrs.  (1877)  54 
How.  Pr.  (N,  Y.)  327;  Cromwell  v. 
Stephens  (1867)  8  Abb.  Pr.  N.  S. 
(N.  Y.)  26,  2  Daly,  15;  McClure  v. 
Krumbholz  (1900)  9  Pa.  Dist.  R.  544. 

And  in  Cromwell  v.  Stephens 
(1867)  8  Abb.  Pr.  N.  S.  (N.  Y.)  26, 
2  Daly,  15,  supra.  Judge  Daly  said: 
"We  have  in  the  city  houses  of  enter- 
tainment in  which  the  guest  or 
traveler  pays  so  much  per  day  for 
his  room  and  takes  his  meals  or  not, 
as  he  thinks  proper,  in  the  restaurant, 
paying  separately  for  each  meal  as 


he  takes  it.  Where  the  restaurant 
forms  a  part  of  the  establishment, 
and  the  house  is  kept  under  one 
general  management  for  the  reception 
of  all  travelers  or  guests  that  may 
come,  it  is  an  inn,  there  being  no 
material  difference  between  it  and  the 
Elizabethan  inn,  in  which  the  trav- 
eler pays  separately  for  his  apartment 
and  for  each  meal." 

And  see  Smith  v.  Scott  (1832)  9 
Bing.  14,  181  Eng.  Reprint,  519,  2 
Moore  &  S.  35,  infra,  XVI.  e. 

IT.  Stable  as  easettttal. 

There  is  no  doubt  that  circum- 
stances and  changes  in  modes  of  life, 
and  innovations  in  methods  of  travel- 
ing, have  very  much  affected  and 
qualified  the  character  of  hotels  and 
inns,  of  fifty  years  ago,  and  conse- 
quently the  definition  thereof.  At  that 
time  an  inn  was  a  house  where  the 
entertainment  was  for  both  man  and 
beast, — for  one  quite  as  much  as  for 
the  other..  In  these  days  very  few 
people  travel  with  horses,  and  the  old 
hostelries  have  almost  entirely  disap- 
peared. Few  hotel  keepers  in  the 
state,  in  places  of  any  size,  have  barns 
of  their  own  in  connection  with  their 
hotels.  Johnson  v.  Chadbourn  Fi- 
nance Co.  (1903)  89  Minn.  310,  99  Am. 
St.  Rep.  571,  94  N.  W.  874,  14  Am. 
Neg.  Rep.  100. 

It  is  not  essential  to  constitute  an 
inn  that  stables  should  be  annexed  to 
it.  Thompson  v.  Lacy  (1820)  3  Barn. 
&  Aid.  283,  106  Eng.  Reprint,  667, 
22  Revised  Rep.  385. 

Nor  is  it  a  fact  that  the  character 
of  inn  belongs  only  to  those  houses 
of  public  entertainment  frequented 
by  wagons  and  stagecoaches.  Ibid. 
The  court  sai^d  that  an  inn  is  a 
house  in  which  the  owner  holds  out 
that  he  will  receive  all  travelers  and 
sojourners  who  are  willing  to  pay  a 
price  adequate  to  the  sort  of  accom- 
modation provided;  and  added  that 
the  contention  that  it  was  not  an 
inn  because  no  coaches  stopped  there, 
and  because  it  had  no  stable,  was 
too  narrow  and  unreasonable  a  view 
of  what  constituted  an  inn. 

But  see  Lanning  v.  Cohen  (1918) 
91  N.  J.  L.  409, 104  Atl.  87,  infra,  XVII. 
a. 
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V.  Boarding  houses. 

A  boarding  house  is  not  an  inn,  as 
the  receiving  of  the  boarder  is  un- 
der a  voluntary  contract,  whereas  the 
innkeeper,  in  the  absence  of  any 
reasonable  or  lawful  excuse,  is  bound 
to  receive  any  guest  when  he  presents 
himself;  and  it  is  not  in  his  power, 
as  in  the  case  of  a  boarding-house  or 
lodging-house  keeper,  to  elect  whom 
he  will  or  whom  he  will  not  receive. 
Dansey  v.  Richardson  (1864)  3  El. 
&  Bl.  144,  118  Eng.  Reprint,  1095,  2 
C.  L.  R.  1442,  23  L.  J.  Q.  B.  N.  S.  217, 
18  Jur.  721. 

The  intent  of  the  party,  manifested 
by  his  act,  must  decide  whether  a 
house  is  kept  as  a  common  inn,  into 
which  all  travelers  have  a  right  to 
enter  and  demand  accommodations, 
or  a  boarding  house  in  which  the 
keeper  has  a  right  to  select  his  guests. 
Beall  V.  Beck  (1829)  3  Cranch,  C.  C. 
666,  Fed.  Gas.  No.  1161. 

So,  the  jury  were  not  warranted  in 
finding  that  a  place  was  a  common 
inn,  where  the  statement  of  facts 
showed  that  the  landlord  rented  the 
premises  to  be  occupied  as  a  boarding 
house  and  the  tenant  publicly  adver- 
tised to  keep  a  boarding  house.  Ibid. 
The  court  stated  that  this  was 
true,  although  the  advertisement 
stated  that  the  place  was  to  be  for  the 
entertainment  of  all  persons,  travelers 
and  others,  for  one  or  more  days  at 
the  will  of  the  guest;  yet  ft  was  adver- 
tised as  a  boarding  house,  and  not  as 
an  inn,  with  the  probable  intention 
of  reserving  the  right  to  select  the 
guests. 

The  occasional  entertainment  of 
travelers  does  not  make  a  boarding 
house  a  common  inn,  and  the  calling 
of  a  house  a  boarding  house  does  not 
change  the  liability  of  one  if  he 
really  was  an  innkeeper.  Kisten  v. 
Hildebrand  (1846)  9  B.  Mon.  (Ky.) 
72,  48  Am.  Dec.  416. 

A  house  kept  mainly  for  the  resi- 
dence of  permanent  boarders,  and 
which  affords  no  entertainment  to 
travelers  or  transient  customers,  ex- 
cept such  as  may  be  unlawfully  served 
over  a  bar,  is  not  a  hotel,  tavern,  or 
inn  so  as  to  falsify  representations  in 
a  fire  insurance  policy  that  it  is  a 


boarding  house,  merely  because  a  bar 
and  billiard  room  are  run  in  connec- 
tion therewith.  Martin  v.  State  Ins. 
Co.  (1882)  44  N.  J.  L.  486,  43  Am.  Rep. 
397. 

'  A  house  kept  open  for  the  entertain- 
ment of  persons  who  attended  an  as- 
sembly, which  lasted  for  eight  weeks 
of  the  summer,  compensation  being 
stipulated  to  be  by  the  week,  and  if 
one  left  without  remaining  a  full  week 
the  sum  charged  was  by  the  day,  no 
porters,  no  office,  and  no  register  be- 
ing kept,  and  no  business  solicited 
other  than  by  advertisements  in  the 
assembly  annual,  was  not  a  hotel 
within  a  provision  of  the  revenue  act 
that  hotel  keepers  shall  pay  a  privilege 
tax.  McClaugherty  v.  Cline  (1913) 
128  Teiin.  605,  163  S.  W.  801. 

And  in  Rafferty  v.  New  Brunswick 
F.  Ins.  Co.  (1842)  18  N.  J.  L.  480,  38 
Am.  Dec.  625,  it  was  held  that  one 
who  professed  to  run  a  boarding 
house  did  not  keep  a  tavern  contrary 
to  the  express  conditions  of  an  in- 
surance policy  against  fire,  merely 
because  of  the  fact  that  spirituous 
liquors  were  sold  in  small  quantities 
to  the  boarders  or  others  who  may 
have  called  for  them. 

Also  in  Cochrane  v.  Schryver 
(1883)  12  Daly  (N.  Y.)  174,  it  was 
held  that  one  who  let  out  rooms  in 
the  upper  part  of  his  building  to 
lodgers,  supplying  them  with  no 
meals,  was  a  lodging-house  keeper, 
having  'as  such  no  lien  upon  the 
effects  of  lodgers  either  at  common 
law  or  under  statutes;  and  the  fact 
that  a  restaurant  was  kept  in  the 
basement  of  his  house,  between  which 
and  the  upper  part  of  the  building 
there  was  a  doorway  to  facilitate  ac- 
cess from  the  lodging  rooms  to  the 
restaurant,  did  not  make  him  an  inn- 
keeper, entitling  him  as  such  to  a 
lien. 

But  see  Re  Chapman  (1894)  11 
Times  L.  R.  (Eng.)  92,  1  Manson,  415, 
where  it  was  held  that  a  private 
boarding  house,  where  nonintoxicants 
only  are  supplied,  is  a  hotel,  and  as 
such  within  the  custom  which  protects 
goods  lent  on  hire  from  being  in  the 
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order  and  disposition  of  such  hotel 
keeper  on  his  bankruptcy. 

A  house  kept  for  the  reception  and 
entertainment  of  all  comers,  but  more 
especially  for  the  accommodation  of 
that  class  of  persons  known  as  im- 
migrants, is  an  inn  and  not  a  board- 
ing house.  Willard  v.  Reinhardt 
(1853)  2  E.  D.  Smith  (N.  Y.)  148. 

And  see  Holstein  v.  Phillips  (1907) 
146  N.  C.  366,  14  L.R.A.(N.S.)  475,  59 
S.  E.  1037,  14  Ann.  Cas.  323,  which 
holds  that  a  hotel  or  inn  does  not 
lose  its  character  as  such,  and  become 
a  boarding  house,  by  reason  merely  of 
its  being  located  either  at  a  summer 
resort  or  watering  place. 

F/.  Diatinetion  between  hoarOing  house 
and  inn  or  hotel. 

The  distinction  between  an  inn  and 
a  boarding  house  has  been  held  to  be 
that,  in  a  boarding  house,  the 
guest  is  under  an  express  contract 
at  a  certain  rate  for  a  certain  period 
of  time,  while,  at  an  inn,  the  guest, 
being  on  his  way,  is  entertained  from 
day  to  day  according  to  his  business, 
upon  an  implied  contract.  The  inn- 
keeper is  bound  to  receive  everyone 
who  applies,  if  in  a  fit  condition  to 
be  received,  while  the  boarding-house 
keeper  is  not  bound  to  receive  anyone 
except  upon  special  contract.  Cady  v. 
McDowell  (1869)  1  Lans.  (N.  Y.)  484. 

A  boarding-house  keeper,  as  con- 
tradistinguished from  the  keeper  of 
an  inn,  should,  in  the  intent  of  a  stat- 
ute giving  to  the  keeper  of  boarding 
houses  a  lien  to  the  extent  of  board 
due,  be  regarded  as  one  who  furnishes 
accommodations  for  a  definite  period, 
as  by  the  week  or  month,  at  a  rate  of 
compensation  agreed  upon.  Stewart 
v.  McCready  (1861)  24  How.  Pr, 
(N.  Y.)  62. 

The  right  of  selecting  the  guest  or 
boarder  and  fixing  full  terms  is  the 
chief  characteristic  of  a  boarding 
house  as  distinguished  from  an  inn 
(Birmingham  R.  Light  &  P.  Co.  v. 
Drennen  (1912)  175  Ala.  338,  57  So. 
876,  Ann.  Cas.  1914C,  1037),  except 
as  to  inns  or  hotels  especially  licensed 
under  a  statute  where  general  con- 
tracts   with    guests    are    expressly 


authorized  (Foster  v.  State  (1887)  84 
Ala.  451,  4  So.  833). 

So,  too,  it  has  been  held  that  it  is 
the  publicly  holding  out  a  place  as 
one  where  all  transient  persons  who 
may  choose  .to  come  will  be  received 
as  guests  for  compensation  that  is 
made  the  principal  distinction  be- 
tween a  hotel  and  a  boarding  house. 
Holstein  v.  Phillips  (1907)  146  N.  C. 
366,  14  L.R.A.(N.S.)  475,  59  S.  E. 
1037,  14  Ann.  Cas.  323. 

The  distinction  between  an  inn  and 
a  boarding  house  is  that  into  the 
former  all  travelers  have  a  right  to 
enter  and  demand  accommodations, 
but  the  keeper  of  a  boarding  house  has 
a  right  to  select  his  guest.  Atlantic 
City  V.  Hemsley  (1908)  76  N.  J.  L.  354, 
70  Atl.  322.  See  also  Beall  v.  Beck 
(1829)  3  Cranch,  C.  C.  666,  Fed.  Cas. 
No.  1,161. 

So,  too,  an  inn  or  hotel  is  distin- 
guished from  a  boarding  house  by  the 
fact  that  it  advertises  as  a  hotel,  and 
receives  all  unobjectionable  travelers 
who  are  willing  to  pay  an  adequate 
price;  supplies  liquors  to  its  guests; 
has  spare  bedrooms  and  stables ;  keeps 
a  public  register ;  and  runs  a  coach  to 
the  railroad  station.  Atlantic  City 
V.  Hemsley,  supra. 

And  that  an  establishment  is  an  inn 
or  hotel,  and  not  a  boarding  house, 
is  conclusively  established  by  the  fact 
that  the  proprietor  had  taken  out  a 
license  therSfor,  and  by  the  character 
of  the  business  there  conducted. 
Ibid.  The  court  stated:  "It  cannot 
be  successfully  contended  that  one 
may  keep  an  inn  and  a  tavern  in  a 
boarding  house.  The  license  ipso 
facto  characterizes  the  place." 

And  it  is  indicative  of  a  boarding 
house,  and  not  an  inn,  where  one's 
business  is  to  furnish  board,  lodging, 
and  attention,  not  to  the  wayfaring 
world,  but  to  persons  who  may  re- 
sort to  his  healthful  fountains  and 
salubrious  locality  for  a  season, — that 
is,  for  the  fall  and  summer  months, 
— and  who  is  charged  not  according 
to  any  tariff  of  rates  fixed  by  law, 
but  according  to  contract,  varied  ac- 
cording to  time,  amount  of  accom- 
modation, and  other  circumstances. 
Bonner  v.  Welborn  (1849)  7  Ga.  296. 
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The  fact  that  a  house  is  open  for 
the  public,  that  those  who  patronize  it 
come  to  it  upon  the  invitation  which 
is  extended  to  the  general  public,  and 
without  any  previous  agreement  for 
acconunodations,  or  agreement  as  to 
the  duration  of  their  stay,  marks  the 
important  distinction  between  a  hotel 
or  inn  and  a  boarding  house.  Fay  v. 
Pacific  Improv.  Co.  (1891)  93  Cal.  253, 
16  L.R.A.  188,  27  Am.  St  Rep.  198, 
26  Pac.  1099,  28  Pac.  943. 

And  in  Willard  v.  Reinhardt  (1853) 
2  E.  D.  Smith  (N.  Y.)  148,  it  was 
said  that  the  distinction  between  a 
boarding  house  and  an  inn  is  this: 
'In  a  boarding  house  the  guest  is  un- 
der an  express  contract  at  a 
certain  rate  for  a  certain  period  of 
time ;  but  in  an  inn  there  is  no  express 
engagement;  the  guest,  being  on  his 
way,  is  entertained  from  day  to  day, 
according  to  his  business,  upon  an 
implied  contract." 

However,  there  is  nothing  incon- 
sistent or  unusual  in  a  house  of 
public  entertainment  having  a  double 
character,  being  simultaneously  a 
boarding  house  and  an  inn.  In  re- 
spect to  those  who  occupy  rooms  and 
are  entertained  under  special  con- 
tract it  may  be  a  boarding  house ;  and 
in  respect  to  transient  persons,  who, 
without  a  stipulated  contract,,  remain 
from  day  to  day,  it  is  an  inn,  tavern, 
or  hotel.  Foster  v.  State  (1887)  84 
Ala.  451,  4  So.  833. 

F/J.  Seasonal  resorts;  health  or  pleasure 
resorts. 

In  Bonner  v.  Welborn  (1849)  7  Ga. 
296,  it  was  held  that  one  who  conducts 
a  health  resort  to  which  at  certain 
seasons  of  the  year  people  resort,  they 
contracting  for  board  and  lodging  for 
the  season,  does  not  keep  an  inn.  The 
court  took  the  position  that  an  inn  is 
a  place  for  the  entertainment  of  all 
travelers  at  all  times  and  seasons, 
who  may  properly  apply;  and  that  as 
guests  for  a  brief  period,  and  not  as 
lodgers  or  boarders  by  contract  for  a 
season. 

And  in  an  earlier  case,  Parkhurst  v. 
Foster  (1699)  1  Salk.  387,  91  Eng.  Re- 
print, 337,  it  was  held  that  an  estab- 
lishment at  a  watering  place  where 


persons  were  taken  to  lodge,  and  in 
which  dressed  meats  were  furnished 
to  them  at  fourpence  per  joint  and 
small  beer  twopence  per  mug,  and  to 
whom  stables  were  let  for  horses, 
was  not  an  inn. 

A  house  at  which,  during  the  season 
for  drinking  waters,  lodgings  were  let 
indefinitely  to  such  as  went  there  to 
drink  the  waters,  for  the  air,  or  for 
their  pleasure,  and  who  were  fur- 
nished food  and  who  were  sold  ale 
and  beer  and  whose  horses  were  enter- 
tained, but  no  victuals,  drinks,  etc., 
were  sold  to  any  but  lodgers,  was  held 
in  Parker  v.  Flint  (1698)  12  Mod.  254, 
88  Eng.  Reprint,  1808,  not  to  be  an 
inn  within  the  meaning  of  a  statute 
permitting  soldiers  to  be  quartered  on 
such. 

But  a  hotel  or  inn  does  not  lose  its 
character  as  such,  and  become  a 
boarding  house,  by  reason  merely  of 
its  being  located  either  at  a  summer 
resort  or  watering  place.  Holstein  v. 
Phillips  (1907)  146  N.  C.  366,  14 
L.R.A.(N.S.)  475,  69  S.  E.  1037,  14 
Ann.  Gas.  328.  See  also  McClaugherty 
V.  Cline  (1913)  128  Tenn.  605,  163  S. 
W.  801,  infra,  XVII.  a. 

VIII,  Coffee  house. 

In  Thompson  v.  Lacy  (1820)  3  Barn.' 
&  Aid.  283,  106  Eng.  Reprint,  667,  22 
Revised  Rep.  385,  a  house  called  the 
"Globe  Tavern  and  Coffee  House," 
which  provided  lodging  and  entertain- 
ment for  travelers  and  others,  was 
held  to  be  an  inn,  although  no  stage- 
coaches or  wagons  stopped  there,  nor 
ware  there  any  stables  belonging  to 
the  house. 

But  the  occasional  entertainment  of 
travelers  does  not  make  a  boarding  or 
a  coffee  house  a  common  inn.  Kister 
V.  Hildebrand  (1848)  9  B.  Mon.  (Ky.) 
72,  48  Am.  Dec.  416. 

And  in  Doe  ex  dem.  Pitt  v.  Laming 
(1814)  4  Campb.  (Eng.)  76,  it  was 
held  that  a  coffee  house  where  persons 
from  the  country  lodged  was  not  an 
inn. 

Daly,  J.,  in  Cromwell  v.  Stephens 
(1867)  2  Daly  (N.  Y.)  15,  said  of  Doe 
ex  dem.  Pitt  v.  Laming  (Eng.)  supra, 
and  Parkhurst  v.  Foster  (Eng.)  supra, 
VII.,  that  neither  of  these  cases  is 
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fully  reported,  and  if  maintainable  it 
must  be  upon  the  ground  that  these 
were  not  houses  for  the  general  re- 
ception of  travelers,  but  places  where 
either  a  lodging  or  certain  articles  of 
food  or  the  stabling  of  a  horse  could 
be  secured  by  paying  for  each,  in  con- 
tradistinction to  the  general  enter- 
tainment which  is  being  supplied  to 
all  travelers  or  guests  at  a  reasonable 
charge. 

i  IX.  Road  house. 

■  In  Pabe  v.  Myers  (1895)  5  Ohio  S. 
&  C.  P.  Dec.  578,  7  Ohio  N.  P.  669, 
it  was  held  that  the  keeper  of  a  sa- 
loon or  road  house  is  not  an  innkeep- 
er in  the  sense  which  would  make  him 
responsible  for  the  safety  of  a  horse 
and  buggy  which  had  been  hitched  in 
front  of  his  place  by  one  of  his  cus- 
tomers. 

X.  Reataurant. 

See  also  cases  cited  infra,  under 
XVII.  f,  and  Piluao  v.  Spencer  (1918) 
86  Cal.  App.  416,  172  Pac.  412,  infra, 
XVII.  g. 

The  keeper  of  a  restaurant  who  has 
no  beds  for  the  accommodation  of 
travelers  is  not  an  innkeeper.  Kelly 
V.  Excise  Comrs.  (1877)  54  How.  Pr. 
(N.  Y.)  327. 

Also,  a  restaurant  to  which  persons 
resort  for  the  temporary  purpose  of 
obtaining  a  meal  is  not  an  inn.  Car- 
penter V.  Taylor  (1856)  1  Hilt.  (N. 
Y.)  193. 

And  this  is  so  although  it  may  ap- 
pear that  the  building  in  which  it  was 
conducted  was  called  a  hotel.    Ibid. 

Nor  is  a  restaurant  a  hotel.  Deben- 
ham  V.  Short  (1917)  —  Tex.  Civ.  App. 
— ,  199  S.  W.  1147.  In  this  case  it 
was  held  that  the  fact  that  the  pro- 
prietor of  the  restaurant  kept  a  list 
showing  the  prices  at  which  the  own- 
er of  a  hotel  let  rooms,  and  that  he 
instructed  his  employees  to  recom- 
mend that  hotel  to  patrons  of  his  res- 
taurant, was  of  no  importance  on  the 
question  whether  the  restaurant  was 
a  hotel. 

In  Kopper  v.  Willis  (1881)  9  Daly 
(N.  Y.)  460,  which  held  premises  to 
be  an  inn,  where  it  appeared  that  the 
owner  kept  a  restaurant  and  had 
rooms  fitted  up  for  the  accommodation 


of  guests,  the  decision  was  probably 
on  the  ground  of  estoppel.  The  court 
said:  "The  main  business  of  the  de- 
fendant in  this  case  was  undoubtedly 
the. keeping  of  a  restaurant;  and  if 
nothing  had  appeared  but  the  fact 
that  on  the  half  of  the  third  floor  of 
the  premises  he  had  rooms  for  lodgers, 
that  incident  would  not  perhaps,  in 
itself,  have  changed  the  character  of 
the  restaurant  into  an  inn,  subjecting 
him  to  the  extraordinary  liability  im- 
posed by  the  common  law  upon  inn- 
keepers. .  .  .  But  the  difiiculty  in 
the  present  case  is  that  the  defendant 
himself  has  established  by  his  own 
acts  and  declarations  that  he  keeps 
an  inn,  having  obtained,  upon  the  af- 
fidavits made  by  him  for  that  purpose, 
a  license  to  sell  spirituous  liquor  up- 
on the  premises,  which  he  could  not 
have  obtained  unless  upon  proof  by 
affidavit  to  the  board  of  commission- 
ers of  excise  that  he  kept  an  inn,  and 
that  an  inn  was  necessary  for  the  ac- 
commodation of  travelers  in  the  place 
where  he  kept  it." 

XI.  Club. 
A  club  is  not  a  tavern  so  as  to  entitle 
it  to  a  license  as  such,  where  the  evi- 
dence shows  that  "it  is  a  purely  social 
organization;  it  is  not  operated  for 
profit;  its  privileges  are  intended  only 
for  its  members  and  their  guests;  it 
does  not  cater  to  the  public  or  in  any 
way  invite  its  patronage;  on  the  con- 
trary, it  has  concealed  from  the  public 
the  fact  that  it  has  had  a  tavern  li- 
cense and  that  for  that  reason  the 
public  may  demand  accommodations 
at  its  hands."  Audubon  Country  Club 
V.  Com.  (1916)  169  Ky.  399,  183  S.  W. 
911. 

XII.  Lodging  house. 

See  also  supra,  III. 

There  is  a  clear  distinction  between 
a  mere  private  lodging  house  and  a 
hotel  where  no  meals  are  served.  Such 
a  hotel  or  inn  is  a  house  the  propri- 
etor of  which  "holds  out  that  he  will 
receive  all  travelers  and  sojourners 
who  are  willing  to  pay  a  price  ade- 
quate to  the  sort  of  accommodation 
provided,  and  who  come  in  a  situation 
in  which  they  are  fit  to  be  received." 
The  keeper  of  such  a  house  is  bound. 
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without  makinjr  any  special  contract 
therefor,  to  provide  for  all,  to  the 
limit  of  his  facilities,  at  a  reasonable 
price;  but  the  proprietor  of  a  private 
lodfiring  house  is  not  bound  to  receive 
all  who  apply,  but  has  the  right 
to  select  his  guests,  contracting  spe- 
cially with  each.  Nelson  v.  Johnson 
(1908)  104  Minn.  440,  17  L.R.A.(N.S.) 
1259,  116  N.  W.  828. 

The  distinction  between  a  "hotel" 
and  a  "lodging  house"  is  also  illustrat- 
ed by  the  reported  case  (Huntley  v. 
Stanchfield,  ante,  513),  in  which 
the  facts  were  held  to  impress  the 
character  of  a  hotel  upon  the  prem- 
ises in  question. 

So,  a  mere  lodging  house  in  which 
no  provision  is  made  for  supplying 
the  lodgers  with  their  meals  is  not  an 
inn  or  hotel,  although  the  proprietor 
may  send  out  and  procure  cooked  food 
for  his  guests.  Kelly  v.  Excise  Gomrs. 
(1877)  54  How.  Pr.  (N.  Y.)  327. 

A  proprietor  of  a  house  who  main- 
tains twenty  beds  for  the  accommoda- 
tion of  travelers,  whom  he  entertains, 
without  any  agreement  as  to  duration 
of  their  stay  or  as  to  the  terms  of 
their  entertainment,  but  who  has  no 
means  of  cooking  food  on  the  prem- 
ises, food,  however,  being  procured 
from  neighboring  restaurants  if  or- 
dered by  his  guests,  is  not  entitled  to 
a  license  to  sell  intoxicating  liquor 
on  the  theory  that  he  is  ah  innkeeper, 
as  an  innkeeper  is  one  who  furnishes 
both  food  and  lodging.    Ibid. 

In  Kopper  v.  Willis  (1881)  9  Daly 
(N.  Y.)  460,  it  was  held  that  where 
there  were  lodging  rooms  and  a  res- 
taurant in  the  same  building  they 
must  both  be  under  the  same  manage- 
ment and  direction  to  make  them  unit- 
edly an  inn  and  the  proprietor  an  inn- 
keeper. 

And  in  Cochrane  v.  Schryver  (1883) 
12  Daly,  174,  17  N.  Y.  Week.  Dig.  442, 
where  defendant  let  out  rooms  in  the 
upper  part  of  his  building  for  lodgers, 
whom  he  did  not  supply  with  meals, 
but  had  leased  the  basement  to  a  third 
party,  who  kept  a  restaurant  therein 
as  an  independent  establishment,  a 
doorway  giving  access  from  the  lodg- 
ing rooms,  it  was  held  that  the  de- 
fendant was  not  an  innkeeper  so  as 


to  give  him  a  lien  on  the  baggage  of 
persons  to  whom  he  let  rooms,  since 
he  merely  furnished  lodging  without 
meals,  "and  an  inn  furnishes  both 
food  and  lodging  to  guests." 

And  see  to  same  effect,  Hardin  v. 
State  (1905)  47  Tex.  Grim.  Rep.  493, 
84  S.  W.  591. 

In  Cromwell  t.  Stephens  (1867)  2 
Daly  (N.  Y.)  15,  where  the  proprietor 
of  an  eight-story  building,  the  whole 
of  which,  except  the  basement,  in 
which  third  parties  kept  a  restaurant, 
was  divided  into  small  rooms  fitted  up 
for  the  accommodation  of  single  per- 
sons, at  a  fixed  price  per  night, 
brought  an  injunction  to  restrain  the 
city  board  from  enforcing  against  him 
a  certain  water  tax  imposed  upon 
persons  conducting  a  hotel,  the  in- 
junction was  granted  on  the  theory 
that  the  plaintiff  did  not  conduct  a 
hotel  merely  because  he  furnished 
lodging  to  persons  for  hire,  siAce  he 
furnished  no  meals  for  his  guests. 
The  court  said:  "A  mere  lodging 
house  in  which  no  provision  is  made 
for  supplying  the  lodgers  with  their 
meals  wants  one  of  the  essential  re- 
quirements of  an  inn." 

But  see  Ex  parte  Thorne  (1876; 
C.  A.)  L.  R.  3  Gh.  Div.  (Eng.)  457,  45 
L.  J.  Bankr.  N.  S.  158,  35  L.  T.  N,  S. 
532,  25  Week.  Rep.  186,  which  holds 
that  a  keeper  of  a  lodging  house  who 
also  supplies  board  is  a  hotel  keeper 
within  the  Bankruptcy  Act,  and  there- 
fore a  trader  whose  property  goes  to 
the  trustees  for  the  benefit  of  credi- 
tors. 

XIII.  Sleeping  car. 

A  sleeping  car  is  not  an  inn.  Pull- 
man Palace  Gar  Go.  v.  Smith  (1874) 
73  IlL  360,  24  Am.  Rep.  258.  The 
court  said :  "It  does  not  undertake  to 
furnish  victuals  and  lodging,  but  lodg- 
ing alone,  as  we  understand.  There 
is  a  dining  car  attached  to  the  train, 
as  shown,  but  not  owned  by  the  Pull- 
man Company  or  run  by  them.  It 
belongs  to  another  company.  .  .  . 
Appellant,  as  we  understand,  fur- 
nishes no  accommodation  whatever 
save  the  use  of  the  berth  and  bed, 
and  a  place  and  conveniences  for  toi- 
let purposes.    We  would  not  have  it 
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implied,  however,  that  even  were  these 
eating  accommodations  furnished  by 
appellant  it  would  vary  our  decision; 
but  the  not  furnishing  entertainment 
is  a  lack  of  one  of  the  features  of  an 
inn." 

It  can  no  more  be  said  that  a  sleep- 
ing car  is  an  inn  on  wheels  than  that 
a  steamboat  is  an  inn  on  water.  They 
both  provide  sleeping  apartments  for 
passengers,  who  pay  for  the  privilege 
and  are  expected  to  occupy  them. 
Sleep  is  as  essential  to  the  health  and 
comfort  of  the  traveler  in  the  one  case 
as  in  the  other.  The  servants  of  the 
steamboat  company  certainly  have  the 
implied  custody  of  the  passengers' 
wearing  apparel  to  as  great  an  extent 
as  the  servants  of  the  sleeping  car 
company.  The  resemblance  of  a 
steamboat  to  an  inn  is  even  greater 
than  that  of  a  sleeping  car,  «ince  it 
is  customary  for  the  former  to  pro- 
vide meals  for  its  passengers.  If, 
then,  the  rigid  liability  of  innkeepers 
is  not  to  be  extended  to  the  owners 
of  steamboats,  common  justice  de- 
mands that  it  be  not  applied  to  the 
owners,  of  sleeping  cars.  Pullman 
Palace  Car  Co.  v.  Gaylord  (1884)  6 
Ky.  L.  Rep.  279— citing  The  Crystal 
Palace  v.  Vanderpool  (1865)  16  B. 
Mon.  (Ky.)  302. 

And  in  Garrett  v.  Southern  R.  Co. 
(1916)  172  N.  C  737,  L.R.A.1917F, 
885,  90  S.  E.  903,  an  action  by  a  pas- 
senger who  was  assaulted  and  robbed 
to  recover  damages  for  personal  in- 
juries, in  discussing  the  status  of  the 
railway  company,  the  court  said  that 
while  it  is  true  that  a  sleeping  car  is  a 
place  for  the  reception  of  travelers, 
provided  generally  by  the  railroad  to 
make  traveling  over  their  lines  more 
attractive,  yet  it  is  not  an  inn. 

However,  in  Pullman  Palace  Car 
Co.  V.  Lowe  (1889)  28  Neb.  239,  6 
L.R.A.  809,  26  Am.  St.  Rep.  325,  44  N. 
W.  226,  in  holding  a  sleeping  car  com- 
pany liable  as  an  innkeeper,  the  court 
said:  "Except  in  the  matter  of  fur- 
nishing meals,  there  seems  to  be  no 
essential  difference  between  the  ac- 
commodations at  an  inn  and  those  on 
a  sleeping  car,  except  that  the  latter 
are  necessarily  on  a  smaller  scale  than 
at  an  inn.    In  both  cases  the  porter 


meets  the  traveler  at  the  door  and 
takes  whatever  portable  articles  he 
may  have  with  him.  He  waits  upon 
him  and  the  other  passengers  in  the 
car  BO  long  as  they  remain  therein. 
The  traveler  is  not  required  to  sit  in 
his  seat  during  the  day,  but  may,  if 
he  so  desire,  go  forward  into  the  other 
cars  on  the  train,  and  at  stations  may 
go  out  on  the  platform.  A  passenger 
in  a  sleeping  car  need  not  avail  him- 
self of  these  privileges,  but  the  fact 
that  he  may  do  so,  and  that  many  per- 
sons actually  do  avail  themselves  of 
the  same,  is  well  known  to  every  trav- 
eler and  to  the  company,  and  is  a 
circumstance  in  the  case.  If  it  is  said 
that  it  would  be  unjust  to  hold  the 
company  to  the  same  liability  as  an 
innkeeper  because  thieves  might  en- 
gage one  or  more  berths  in  a  car,  and 
at  the  first  opportunity  leave  the  car 
carrying  what  articles  they  could  steal 
before  leaving,  the  same  is  true  of  an 
innkeeper.  Thieves  in  the  garb  of  re- 
spectable people  may  take  rooms  in 
an  inn,  and  afterwards  steal  what  they 
can  and  escape,  yet  no  one  would  con- 
tend that  the  innkeeper  would  not  be 
responsible  for  the  property  so  stolen, 
and  this  whether  it  is  stolen  at  night 
or  in  the  daytime ;  yet  in  many  of  the 
large  inns  of  this  country,  at  least, 
there  are  numerous  doors  for  ingress 
and  egress,  while  in  a  sleeping  car 
there  are  but  two.  Were  meals  served 
on  a  sleeping  car  no  one  would  con- 
tend that  it  differed  from  an  inn  in 
its  accommodations.  In  this  state 
meals  are  furnished  on  the  through 
trains,  and  a  passenger  need  not  leave 
the  train  from  the  time  of  entering 
it  until  he  reaches  the  end  of  the 
line.  .  .  .  The  fact  that  meals  are 
taken  at  designated  stations  on  the 
line  of  the  road  instead  of  on  the 
train  itself  does  not  change  the  char- 
acter of  the  service  rendered.  So  far 
as  such  services  are  rendered  they  are 
the  same  in  kind  as  those  furnished 
by  an  innkeeper;  and  the  security 
of  travelers,  and  as  a  means  of  pro- 
tecting them  not  only  against  the  neg- 
ligence, but  also  against  the  dishon- 
est practices,  of  the  agents  or  em- 
ployees of  the  sleeping  car  company, 
requires  that  the  company,  so  far  aa 
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it  renders  service  as  an  innkeeper, 
shall  be  subject  to  like  liabilities  and 
obligations." 

X/F.  steamboat. 

Owners  of  steamboats  carrying  pas- 
sengers and  goods  for  hire  are  not 
innkeepers.  Clark  v.  Burns  (1875) 
118  Maas,  275,  19  Am.  Rep.  456. 

And  in  The  Crystal  Palace  v.  Van- 
derpool  (1855)  16  B.  Mon.  (Ky.)  302, 
in  denying  the  liability  of  the  owners 
of  steamboats  for  loss  of  watch,  other 
jewelry,  and  money  taken  from  a  state- 
room during  the  night,  the  court  said 
that  "steamboats  are  in  some  respects 
analogous  to  inns,  and  it  would  great- 
ly promote  the  ease,  comfort,  and 
safety  of  the  traveling  community  if 
their  owners  were  held  responsible 
to  the  same  extent  that  innkeepers 
are;  but  so  far  as  we  know  they  have 
never  been  held  accountable  upon  the 
principles  applicable  to  innkeepers, 
and  we  suppose  that  thousands  of  in- 
stances have  occurred  on  steamboats 
of  depredations  like  the  one  perpetrat- 
ed on  the  plaintiff,  and  yet  we  have 
heard  of  no  case  in  which  the  princi- 
ples of  law  governing  innkeepers  have 
been  extended  to  steamboat  owners, 
except  in  the  case  under  considera- 
tion." 

However,  a  more  recent  decision  has 
taken  the  contrary  view. 

Thus,  a  steamer  carrying  passen- 
gers upon  the  water  and  furnishing 
them  with  rooms  and  entertainment 
is  for  all  practical  purposes  a  float- 
ing inn,  and  hence  the  duties  which 
the  proprietors  owe  to  the  passengers 
in  their  charge  ought  to  be  the  same. 
Adams  v.  New  Jersey  S.  B.  Co.  (1896) 
151  N.  Y.  163,  34  L.R.A.  682,  56  Am. 
St  Rep.  616,  45  N.  E.  369,  1  Am."  Neg. 
Rep.  123. 

And  this  case  was  cited  as  authority 
in  St.  George  v,  Hamburg-American 
Line  (1916)  198  111.  App.  96. 

XV.  Inn  or  hotel  within  restriettoe  cove- 
nants. 

Premises  serve  one  of  the  purposes 
of  a  hotel,  tavern,  or  inn  within  the 
meaning  of  a  condition  in  a  deed  that 
they  should  not  be  used  for  such  pur- 
poses, where  persons  could  obtain 
thereon  a  meal  of  oysters,  pie,  cake, 
.  19  A.L.R.— 84. 


and  cheese,  although  cooked  meats 
were  not  furnished  to  any  consider- 
able extent.  Stevens  v.  Pillsbury 
(1884)  57  Vt.  205,  52  Am.  Rep.  121. 
And  see  the  reported  case  (Huntley 
V.  Stanchfiexd,  ante,  513). 

XVI.  Inn    or    hotel    within    inmiranee 

policy. 

A  house  kept  mainly  for  the  resi- 
dence of  permanent  boarders  and 
which  affords  no  entertainment  to 
travelers  or  transient  customers  ex- 
cept such  as  may  be  unlawfully  served 
over  a  bar,  is  not  a  hotel,  tavern,  or 
inn  so  as  to  make  false  the  represen- 
tation in  a  fire  insurance  policy  that 
it  is  a  boarding  house,  merely  be- 
cause a  bar  and  billiard  room  are  run 
in  connection  therewith.  Martin  v. 
State  Ins.  Co.  (1882)  44  N.  J.  L.  485, 
43  Am.  Rep.  397. 

In  Doe  ex  dem.  Pitt  v.  Laming 
(1814)  4  Campb.  (Eng.)  76, 15  Revised 
Rep.  728,  it  was  held  that  a  coffee 
house  was  not  an  inn  within  the  mean- 
ing of  a  policy  of  insurance  against 
fire,  enumerating  the  trade  of  an  inn- 
keeper with  ethers  as  extrahazardous, 
and  not  covered  by  the  policy. 

And  in  Rafferty  v.  New  Brunswick 
F.  Ins.  Co.  (1842)  18  N.  J.  L.  480,  88 
Am.  Dec.  525,  it  was  held  that  one 
who  professed  to  run  a  boarding  house 
did  not  keep  a  tavern  contrary  to  the 
express  conditions  of  an  insurance 
policy  against  fire,  merely  because  of 
the  fact  that  spirituous  liquors  were 
sold  in  small  quantities  to  the  board- 
ers or  others  who  may  have  called  for 
them. 

XVII.  Inn    or    hotel    within   particular 

atatute. 

a.  In  general. 

Under  a  statute  providing  as  a  con- 
dition for  a  license  to  conduct  an  inn 
that  the  applicant  shall  be  "well  pro- 
vided with  house  room,  stabling,  and 
provender,"  and,  to  be  well  provided 
with  stabling,  must  have  "stabling 
and  provender  of  hay  and  grain  for 
four  horses  more  than  his  own  stock," 
a  house  was  held  in  Lanning  t.  Cohen 
(1918)  91  N.  J.  L.  409,  104  Atl.  87,  to 
be  a  saloon,  and  not  a  hotel  or  inn, 
where  the  evidence  showed  that  there 
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was  no  stable  or  other  accommoda- 
tion for  horses  and  wagons,  and  that 
on  the  first  floor  was  a  barroom  and 
on  the  second  floor  four  bedrooms 
and  a  bath,  and  on  the  third  floor  two 
rooms  without  beds  used  as  store- 
rooms, and  that  the  applicant,  his 
wife,  and  two  children  lived  in  the 
place;  and  it  was  further  shown  that, 
while  the  place  had  been  licensed  for 
seven  years,  yet  the  applicant  kept  no 
guest  register,  entertained  no  travel- 
ers except  a  few  friends,  and  fur- 
nished but  few  meals,  the  business  of 
the  applicant  seeming  to  have  con- 
sisted mainly  of  entertaining  members 
of  the  local  community  by  furnishing 
sandwiches  and  liquid  refreshments. 

A  house  kept  open  for  the  enter- 
tainment of  persons  who  attended  an 
assembly,  which  lasted  for  eight  weeks 
of  the  summer,  compensation  being 
stipulated  to  be  by  the  week,  and  if 
one  left  without  remaining  a  full  week 
the  sum  charged  was  by  the  day,  no 
porter,  no  office,  no  register,  being 
kept,  and  no  business  solicited  further 
than  by  advertisement  in  the  assembly 
annual,  was  not  a  hotel  within  a  pro- 
vision of  the  revenue  act  that  hotel 
keepers  shall  pay  a  privilege  tax.  Mc- 
Claugherty  v.  Cline  (1918)  128  Tenn. 
605,  163  S.  W.  801. 

b.  Statute  giving  lien. 

In  Cochrane  v.  Schryver  (1883)  12 
Daly  (N.  Y.)  174,  it  was  held  that  one 
who  let  out  rooms  in  the  upper  part 
of  his  building  to  lodgers,  supplying 
them  with  no  meals,  was  a  lodging- 
house  keeper,  having  as  such  no  lien 
upon  the  effects  of  lodgers  either  at 
common  law  or  under  statutes;  and 
the  fact  that  a  restaurant  kept  in  the 
basement  of  a  house,  between  which 
and  the  upper  part  of  the  building 
there  was  a  doorway  to  facilitate  ac- 
cess from  the  lodging  rooms  to  the 
restaurant,  did  not  make  him  an  inn- 
keeper, entitling  him  as  such  to  a 
lien. 

Also,  it  was  stated  in  Hardin  v. 
State  (1905)  47  Tex.  Crim.  Rep.  493, 
84  S.  W.  591,  that  a  person  merely 
renting  rooms  to  lodgers  had  no  lien 
on  personal  property,  under  statutes 
giving  a  lien  to  hotel  and  boarding- 
house  keepers. 


e.  statute  against  ga$nbling, 
A  room  in  the  same  building  occu- 
pied as  an  inn,  and  which  the  occu- 
pant rented  from  the  proprietor  of 
the  inn  by  the  year,  and  in  which  he 
prepared  his  meals,  ate,  and  slept, 
there  being  no  connection  between 
such  room  and  the  inn  except  that  it 
was  part  of  the  building  occupied  as 
such,  and  the  entrance  was  the  same, 
was  a  part  of  the  inn  within  the  mean- 
ing of  a  statute  prohibiting  the  play- 
ing of  cards  at  a  tavern  or  inn.  Fos- 
ter V.  State  (1887)  84  Ala.  451,  4  So. 
833. 

And  in  the  early  case  of  Re  Cus- 
cadden  (1817)  2  N.  Y.  City  Hall  Rec. 
63,  it  was  held  that  a  licensed  grocery 
in  the  city  of  New  York  was  an  inn 
or  tavern  in  contemplation  of  a  stat- 
ute prohibiting  the  keeping  of  a  shuf- 
fling board  in  such  a  place. 

d.  Emergency  rent  statute. 
A  building  containing  140  rooms, 
divided  into  82  suites,  although  it 
might  be  termed  an  apartment  hotel, 
since  the  apartments  were  rented 
without  cooking  facilities  and  without 
kitchens,  was  held  in  Waitt  Constr. 
Co.  v.  Chase  (1921)  197  App.  Div.  327, 
188  N.  Y.  Supp.  589,  not  a  hotel  within 
the  meaning  of  §  9  of  chap.  944  of  the 
Laws  of  1920  (one  of  the  emergency 
rent  laws),  which  provides  that  "this 
act  shall  not  apply  to  a  room  or  rooms 
in  a  hotel  containing  125  rooms  or 
more,  or  to  a  lodging  house  or  room- 
ing house  occupied  under  a  hiring  of 
a  week  or  less,"  since  only  15  of  the 
rooms  were  actually  used  for  hotel  pur- 
poses, the  remaining  rooms  being  rent- 
ed unfurnished  by  the  landlord,  to  ten- 
ants who  furnished  them  themselves. 
The  court  said:  "It  is  true  that  upon 
the  evidence  this  George  Washington 
had  16  rooms  for  transients.  The  re- 
maining rooms  were  not  furnished  by 
the  owner  of  the  apartment,  but  were 
furnished  by  the  tenants.  The  logical 
inference  that  can  be  drawn  from  the 
provision,  that  the  act  does  not  apply 
to  a  hotel  containing  125  rooms  or 
more  is  that  such  a  hotel  must  contain 
125  rooms  or  more  for  hotel  purposes ; 
that  is,  for  use  by  or  in  connection 
with  the  entertainment  of  transient 
guests   in   accord  with   the   primary 
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meaning  of  the  word  'hotel.'  If  a 
building  which  waa  occupied  for  a 
hotel  contained  rooms  not  fitted  up  for 
hotel  purposes,  such  rooms,  in  my 
judgment,  should  not  be  included  in 
the  number  qf  125  rooms  required  in 
&  hotel  in  order  to  exempt  such  build- 
ing from  the  provision  of  the  statute. 
.  .  .  If  the  use  of  these  15  rooms 
for  hotel  purposes  gives  this  build- 
ing the  character  of  a  hotel  so  as  to 
exempt  it  from  the  Laws  of  1920,  the 
use  of  10  rooms  for  hotel  purposes 
would  also  exempt  it.  The  use  of  5 
rooms  or  the  use  of  2  rooms  would 
exempt  it.  To  hold  that  the  use  of 
any  number  of  rooms  for  hotel  pur- 
poses would  bring  the  building  within 
the  exemption  of  the  statute  because 
it  had  125  rooms  used  for  other  pur- 
poses than  hotel  puirposes  would  be 
against  all  reasonable  interpretation 
of  the  statute." 

e.  Banleruptcy  atatute. 

In  Smith  v.  Scott  (1832)  9  Bing.  14, 
131  Eng.  Reprint,  519,  2  Moore  &  S. 
36,  a  proprietor  of  a  house  in  which 
lodging  was  offered  to  all  persons  for 
hire  for  longer  or  shorter  periods,  pro- 
visions being  found  and  cooked  for 
them  if  required,  was  held  subject  to 
the  bankrupt  laws  as  a  hotel  keeper, 
although  the  provisions  so  furnished 
did  not  form  any  general  stock  of  the 
proprietor,  and  were  set  apart  as  the 
separate  property  of  each  guest.  The 
court  seems  to  make  a  distinction  be- 
tween the  terms  "hotel"  and  "inn," 
treating  the  former  as  applying  to  the 
mere  furnishing  of  lodging,  while  the 
latter  is  characterized  as  a  place 
where  all  necessary  entertainment  is 
furnished  to  travelers  for  hire.  The 
case,  therefore,  does  not  stand  upon 
the  broad  proposition  that  one  who 
merely  furnishes  lodging  is  an  inn- 
keeper. 

And  in  Re  Chapman  (1S94)  11  Times 
L.  R.  (Eng.)  92,  1  Manson,  415,  it  was 
held  that  a  private  boarding  house 
where  nonintoxicants  only  are  sup- 
plied is  a  hotel,  and  as  such  within 
the  custom  which  protects  goods  lent 
on  hire  from  being  in  the  order  and 
disposition  of  a  hotel  keeper  on  his 
bankruptcy. 


Also  in  Ex  parte  Thome  (1876;  C. 
A.)  3  Ch.  Div.  (Eng.)  457,  45  L.  J. 
Bankr.  N.  S.  158,  35  L.  T.  N.  S.  532, 
25  Week.  Rep.  186,  it  was  held  that 
a  keeper  of  a  lodging  house  who  also 
supplies  board  is  a  hotel  keeper  with- 
in the  Bankruptcy  Act,  and  therefore 
a  trader  whose  property  goes  to  the 
trustees  for  the  benefit  of  creditors. 

/.  lAquor  statute. 

A  restaurant  is  not  an  inn,  tavern, 
or  hotel  within  the  meaning  of  a  stat- 
ute which  absolutely  prohibits  the 
granting  of  a  license  to  any  person  to 
sell  strong  and  spirituous  liquors  to 
be  drunk  on  the  premises  "unless  such 
person  proposes  to  keep  an  inn,  tavern, 
or  hotel."  People  v.  Jones  (1863)  1 
Cow.  Crim,  Rep.  (N.  Y.)  881. 

So,  too,  a  house  which  did  not  con- 
tain the  means  of  preparing  food  for 
the  table  in  the  ordinary  way  did  not 
have  the  necessary  accommodations  to 
provide  travelers  within  the  provisions 
of  the  liquor  license  law  then  in  effect. 
Kelly  V.  Excise  Comrs.  (1877)  54  How. 
Pr.  (N.  Y.)  327. 

Also  in  Ebner's  Petition  (1862)  1 
Woodw.  Dec.  (Pa.)  21,  where  it  ap- 
peared that  a  license  to  keep  a  tavern 
carried  with  it  the  right  to  furnish 
the  guests  with  intoxicating  liquors, 
and  under  the  law,  such  licenses  were 
to  be  granted  only  to  the  proprietors 
of  houses  which  were  kept  for  the  en- 
tertainment of  travelers,  it  was  held 
that  the  keeper  of  an  eating  house  or 
restaurant,  who  occasionally  accom- 
modated strangers  and  travelers,  and 
was  provided  to  a  reasonable  extent 
with  the  means  of  affording  certain 
accommodations,  was  not  the  keeper 
of  a  hotel,  inn,  or  tavern  so  as  to  be 
entitled  to  a  license. 

And  in  Richter  v.  Lightston  (1911) 
161  Cal.  260,  118  Pac.  790,  Ann.  Cas. 
1913B,  1028,  in  holding  that  a  place 
was  not  a  bona  fide  hotel  within  the 
meaning  of  an  ordinance  regulating 
the  issuance  of  liquor  licenses,  the 
court  said:  "There  are  in  this  'hotel' 
six  bedrooms,  three  bedrooms  up- 
stairs, which  are  in  reality  but  two 
rooms,  the  third  being  made  by  divid- 
ing one  by  portieres.  In  the  house 
there   are   three   double   beds,   three 
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three-quarter  beds,  and  one  single  bed. 
There  are  five  children  in  the  family, 
and  the  husband  and  wife  and  the  five 
children  occupy  the  upstairs  bed- 
rooms. The  bedrooms  of  the  lower 
floor  alone  would  be  available  as  guest 
chambers  of  this  hotel,  but  one  of 
these  is  occupied  by  John  Cavanaugh 
and  has  been  so  occupied  for  a  year. 
The  remaining  two  rooms  have  a  con- 
crete floor,  and  one  had  been  used  as 
a  kitchen,  and  a  kitchen  cook  stove 
left  therein.  One  of  them  is  occupied 
by  Meyer,  and  the  other  small  bed- 
room downstairs  is  occupied  by  an- 
other person  whose  name  is  not 
disclosed  by  the  record.  It  may 
be  by  the  barkeeper,  as  it  is  in 
evidence  that  the  barkeeper  sleeps 
in  the  house.  Thus,  there  are  ten 
persons  in  all  who  continuously  oc- 
cupy the  limited  accommodations  af- 
forded by  these  six  romns.  We  think 
it  requires  no  further  elaboration  of 
the  evidence  to  support  the  finding 
that  this  is  not  a  hotel." 

In  Re  Application  for  License 
(1887)  19  W.  N.  C.  (Pa.)  359,  it  was 
held  that  a  hotel  under  the  Pennsyl- 
vania Liquor  License  Act  of  March  22, 
1867,  was  a  place  where  every  well- 
behaved  stranger  or  traveler  who  was 
willing  to  pay  reasonable  rates  for 
accommodations  was  entitled  to  re- 
ceive food,  drink,  and  lodging. 

The  following  cases  involving  the 
question  whether  certain  premises 
were  a  hotel  within  the  former  liquor 
law  of  New  York,  commonly  known  as 
the  Raines  Law,  are  of  little  value  as 
precedents,  since  the  law  specified  in 
detail  the  requisites  of  a  hotel  within 
its  terms.  Re  Place  (1898)  27  App. 
Div.  561,  50  N.  Y.  Supp.  640,  affirmed 
without  opinion  in  (1898)  156  N.  Y. 
691,  50  N.  E.  1121;  Re  McMonagle 
(1903)  41  Misc.  407,  84  N.  Y.  Supp. 
1068;  Re  Brewster  (1903)  85  App. 
Div.  235,  83  N.  Y.  Supp.  563;  Re  Clem- 
ent  (1908)  129  App.  Div.  229,  113 
N.  Y.  Supp.  392,  afiirmed  without  opin- 
ion in  (1909)  195  N.  Y.  530,  88  N.  E, 
1116;  Re  Cullinan  (1904)  45  Misc. 
497,  92  N.  Y.  Supp.  802;  People  ex 
rel.  Higgins  v.  Hegeman  (1912)  75 
Misc.  163,  135  N.  Y.  Supp.  90;  Re 
Ryon   (1903)  39  Misc.  698,  80  N.  Y. 


Supp.  1114,  affirmed  in  (1903)  85  App> 
Div.  621,  83  N.  Y.  Supp.  123.      ' 

It  is  sufficient  within  the  liquor  tax 
law  to  constitute  a  house  a  hotel,  that 
all  who  come  to  the  house  without  any 
previous  agreement  as  to  the  duration 
of  their  stay  or  terms  of  their  enter- 
tainment are  received  as  guests ;  it  is 
not  necessary  that  the  house  be  kept 
open  for  the  reception  of  travelers,  or 
that  it  have  a  register  for  guests,  or 
that  it  have  stable  accommodations. 
Re  Brewster  (1903)  39  Misc.  689.  89 
N.  Y.  Supp.  666,  reversed  on  other 
grounds  in  (1903)  86  App.  Div.  235» 
83  N.  Y.  Supp.  564, 

g.  CtvU  rtghta  atatiUe. 

In  Piluso  V.  Spencer  (1918)  36  CaL 
App,  416,  172  Pac.  412,  it  was  held 
that  the  term  "hotel"  in  a  statute  en- 
titling all  citizens  to  the  full  and  equal 
accommodations,  advantages,  facili- 
iies,  and  privileges  of  "inns,  restau- 
rants, hotels  .  .  .  and  all  other 
places  of  public  accommodation  or 
amusement,"  included  a  public  resort 
not  only  for  temporary  refreshments, 
but  also  for  protracted  accommoda- 
tions, and  that  an  action  for  the  vio- 
lation of  the  statute  might  be  main- 
tained against  the  keeper  of  a  resort 
advertised  as  a  hotel  by  one  who  was 
not  merely  a  temporary  "guest,"  but 
a  "lodger"  for  an  indefinite  period. 

However,  in  Alsberg  v.  Lucerne 
Hotel  Co.  (1905)  46  Misc.  617,  92  N. 
Y.  Supp.  851,  it  was  held  that  a  build- 
ing in  which  apartments  arranged  in 
small  suites  for  small  families  were 
rented  upon  annual  leases,  transient 
tenants  not  being  solicited,  was  not  a 
"hotel"  within  the  meaning  of  a  stat- 
ute providing  that  "all  persons  .  .  . 
shall  be  entitled  to  the  full  and  equal 
accommodations,  advantages,  facili- 
ties and  privileges  of  inns,  restau- 
rants, hotels  .  .  ,  and  all  other 
places  of  public  accommodation." 

In  an  action  to  recover  the  penalty 
for  violation  of  a  statute  declaring 
that  all  persons  shall  be  entitled  to 
the  full  and  equal  enjoyment  of  the 
accommodations  and  privileges  of 
inns,  it  was  held  in  Lewis  v.  Hitchcock 
(1882)  10  Fed.  4,  that  a  complaint 
alleging   that    the    defendants    were 
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proprietors  "of  a  certain  inn,  to  wit,  a 
restaurant,"  at  a  certain  street  num- 
ber, was  not  subject  to  demurrer  on 
the  ground  that  the  place  designated 
was  not  within  the  statute.  The  court 
said  that  the  plaintiff  could  not  re- 
cover except  upon  proof  that  the  place 
was  an  inn  in  the  legal  sense,  that 
is,  a  place  for  the  lodging  and  enter- 
tainment of  travelers;  but  that  the 
term  "restaurant"  had  no  such  fixed 
and  definite  legal  meaning  as  neces- 
sarily to  exclude  its  being  an  inn  in 
the  legal. sense,  and  that  the  descrip- 
tion under  the  videlicit  as  a  restau- 
rant was  not  therefore  necessarily  re- 
pugnant to  the  previous  averment  that 
the  place  was  an  inn. 

Xyill.  Miseellaneoua      indications      of 
character. 

One  should  hold  himself  out  to  the 
world  as  an  innkeeper.  It  is  not  nec- 
essary that  he  should  have  a  sign  or 
a  license,  providing  that  he  has  in  any 
other  manner  authorized  the  general 
understanding  that  his  is  a  public 
house  where  strangers  have  a  right  to 
require  accommodations.  Lyon  v. 
Smith  (1843)  Morris  (Iowa)  184. 

So,  that  a  certain  house  was  a  hotel 
was  held  in  Fay  v.  Pacific  Improv.  Co. 
(1892)  98  Cal.  253,  16  L.R.A.  188,  27 
Am.  St.  Rep.  198,  26  Pac.  1099,  28  Pac. 
943,  to  be  evidenced  by  the  fact  that 
it  solicited  public  patronage  by  ad- 
vertising and  in  the  distribution  of 
its  cards,  and  kept  a  public  register 
in  which  its  guests  entered  their 
names  upon  arrival  and  before  they 
were  assigned  rooms;  that  the  hotel, 
at  its  own  expense,  ran  a  coach  to 
the  railroad  station  for  the  purpose 
of  conveying  its  patrons  to  and  from 
the  hotel;  that  it  had  its  manager, 
clerks,  waiters,  and  in  its  interior 
management  all  the  ordinary  arrange- 
ments and  appearances  of  a  hotel,  and 
the  prices  charged  were  for  board  and 
lodging. 

And  in  Johnson  v.  Ghadbourn  Fi- 
nance Go.  (1903)  89  Minn.  310,  99  Am. 
St.  Rep,  571,  94  N.  W.  874,  14  Am. 
Neg.  Rep.  100,  the  court  said  that  up- 
on the  ground  of  public  policy  it  must 
be  held  that  where  the  proprietor  of 
an  establishment  advertises  and  rep- 


resents to  his  guests  that  he  is  keep- 
ing a  hotel  or  inn — a  public  place  for 
the  entertainment  of  transient  guests 
— ^by  means  of  signs  upon  the  outside 
of  the  buildings,  posts  notices  in  the 
rooms  as  an  innkeeper,  and  advertises 
and  represents  that  there  is  a  caf4 
in  connection  with  his  sleeping  apart- 
ments, thus  representing  to  them  that 
he  furnishes  not  only  rooms,  but 
meals,  he  must  be  bound  thereby,  and 
cannot  avoid  his  duties  and  responsi- 
bilities as  a  hotel  or  innkeeper  by 
simply  showing  that  the  caf6  in  the 
same  building  is  owned  and  operated 
by  other  persons,  and  that  he  has  no 
hand  or  voice  in  its  management. 

So,  too,  a  newspaper  advertisement 
of  certain  place  as  a  hotel,  soliciting 
public  patronage  to  it  as  such,  is  com- 
petent evidence  to  show  the  public 
character  of  the  house.  Stringer  v. 
Davis  (1868)  35  Cal.  25. 

The  designation  of  a  place  as  a 
"boarding  house"  is  not  controlling 
that  it  is  not  a  hotel.  Re  Brewster 
(1903)  39  Misc.  689,  80  N.  Y.  Supp. 
666. 

So,  too,  omission  to  keep  a  register 
and  to  post  notices  as  to  deposit  of 
valuables,  and  failure  to  have  stable 
accommodations,  do  not  go  to  show 
that  premises  are  not  run  as  a  hotel. 
Ibid.  The  court  stated  that  "to  so  hold 
would  be  a  technical  and  strained 
construction  of  the  law,  as  many 
places  which  are  recognized  in  the 
country  as  hotels  do  not  have  a  safe, 
register,  or  stable.  Besides  the  stat- 
ute requiring  the  posting  of  notices 
was  enacted  for  the  protection  of  the 
hotel  keeper,  and  to  limit  his  liability, 
and  not  as  a  requirement  necessary 
towards  the  establishing  of  a  hotel." 

And  in  CuUinan  v.  Clark  (1905)  46 
Misc.  188,  98  N.  Y.  Supp.  256,  it  was 
held  that  the  mere  presence  of  some 
guests  who  made  a  stipulated  engage- 
ment as  to  the  duration  of  their  stay, 
or  as  to  the  rate  of  compensation  that 
they  should  pay,  did  not  deprive  that 
which  was  a  hotel  of  its  character  as 
such ;  that  the  test  was  what  the  land- 
lord was  willing  to  do,  and  sometimes 
did,  in  the  way  of  receiving  visitors, 
without  any  agreement  as  to  rates  or 
time,  and  not  what  he  did  with  other 


Digitized  by 


Google 


6S4 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


visitors  in  the  way  of  making  such 
engagements  in  advance. 

The  fact  that  a  hotel  stands  on  in- 
closed grounds  the  gates  to  which  are 
closed  at  night  does  not  prevent  it 
froA  being  a  public  inn,  when  the  pa- 
tronage of  the  public  generally  is  so- 
licited. Fay  v.  Pacific  Improv.  Co. 
(CaL)  supra.  The  court  said:  "The 
location  of  the  hotel,  the  extent  of  the 
grounds  surrounding  it,  and  the  man- 
ner in  which  these  grounds  were  im- 
proved and  reserved  for  the  exclusive 
use  and  enjoyment  of  those  who  pa- 
tronized it,  doubtless  made  the  hotel 
more  attractive  to  those  who  chose  to 
make  a  transient  resort  of  it,  but  did 
not  convert  it  into  a  niere  boarding 
house.  A  hotel  is  none  the  less  one 
because,  in  some  respects,  it  may  be 
conducted  differently  or  have  more  at- 
tractions than  other  public  hotels,  so 
long  as  it  is  held  out  to  the  public  as 
a  place  for  the  entertainment  of  all 
transient  persons  who  may  have  occa- 
sion to  patronize  it." 

To  constitute  a  place  an  inn  it  is 
not  necessary  that  one  should  put  up 
a  sign  as  a  keeper  of  an  inn.  Dick- 
erson  v.  Rogers  (1843)  4  Humph. 
(Tenn.)  179,  40  Am.  Dec.  642;  Parker 
v.  Flint  (1698)  12  Mod.  254,  88  Eng. 
Reprint,  1303. 

But  it  is  evidence  of  it.  Parker 
v.  Flint  (Eng.)  supra. 

And  a  place  may  be  an  inn,  although 
a  sign  indicating  it  to  be  such  is  torn 
down.  Rex  v.  Collins  (1623)  2  Roll,e 
Rep.  345,  Palmer,  373,  81  Eng.  Re- 
print, 842,  1130. 

Also  in  Anonymous  (1623)  Godb. 
346,  78  Eng.  Reprint,  203,  it  was  said 
that  an  inn  may  still  be  an  inn  though 
the  innkeeper  take  down  his  sign. 

Where  the  sole  circumstance  point- 
ing to  a  hotel  business  is  that  "occa- 


sionally persons  were  accommodated 
overnight."  it  is  far  from  establish- 
ing that  the  business  of  conducting 
a  hotel  was  there  carried  on.  Richter 
V.  Lightston  (1911)  161  Cal.  260,  118 
Pac.  790,  Ann.  Cas.  1913B,  1028. 

Nor  does  a  permit  of  a  board  of 
health  to  conduct  a  hotel  amount  to 
more  than  a  declaration  that  the  prem- 
ises are  sufficiently  sanitary  to  justi- 
fy by  issuance  of  a  license  for  the 
indicated  purposes.    Ibid. 

A  sign  posted  in  front  of  a  house 
on  which  was  painted  "S.  W.  Enter- 
tainment," and  a  piece  of  pasteboard 
was  affixed  to  the  same,  inscribed 
"Temperance,"  was  held  in  Crown 
Point  V.  Warner  (1842)  3  Hill  (N.  Y.) 
150,  not  an  indication  that  the  occu- 
pant of  the  house  kept  a  tavern  within 
the  meaning  of  a  statute  (1  Rev.  Stat. 
2d  ed.  676)  regulating  taverns. 

A  lodging  house  does  not  become 
an  inn  simply  because  a  register  is 
kept.  Roberts  v.  Case  Hotel  Co. 
(1919)  106  Misc.  481,  175  N.  Y.  Supp. 
123. 

So,  too,  a  free  lunch  at  the  bar  or 
the  occasional  bringing  of  victuals 
from  a  neighboring  restaurant  will 
not  transform  a  drinking  saloon  into 
a  hotel.  Kelly  v.  Excise  Comrs. 
(1877)  54  How.  Pr.  (N.  Y.)  327. 

And  a  house  where  ale  was  sold  and 
a  card  was  exposed  in  a  window  with 
the  word  "beds"  was  held  not  to  be 
an  inn,  in  Pidgeon  v.  Legge  (1857) 
21  J.  P.  (Eng.)  748,  cited  in  17  Laws 
of  England  (Halsbury)  p.  303. 

The  use  of  the  word  "hotel"  as  part 
of  the  title  of  an  establishment  of  it- 
self means  nothing  in  these  days  of 
so-called  "apartment  house  hotels." 
Roberts  v.  Case  Hotel  Co.  (N.  Y.)  su- 
pra. J.  H.  B. 


A.  L.  TALBOT,  Plff.  in  Err.. 

V. 

SOUTHERN  SEMINARY. 

Virginia  Supreme  Court  of  Appeals  —  November  t1,  1921* 
(—  Va.  — ,  109  S.  E.  440.) 

Definition  —  ocdinary. 

1.  The  term  "ordinary"  as  used  in  a  statute  giving  a  lien  to  innkeepers 
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means  a  public  house  where  food  and  lodging  are  furnished  to  the  traveler 
and  his  beast,  at  fixed  rates,  open  to  whomsoever  may  apply  for  accom- 
modation, and  where  intoxicating  liquor  is  sold  at  retail. 
[See  note  on  this  question  beginning  on  page  538.] 


Statute  —  construction  —  meaning  of 

words. 

2.  Ordinarily  words  used  in  a  stat- 
ute must  be  given  the  usual,  ordinary, 
and  common  meaning  unless  a  differ- 
ent intent  is  in  some  way  manifested. 

[See  25  R.  C.  L.  988.] 


Innkeeper  —  lien  of  boarding  school. 

8.  A  boarding  school  is  not  within 
the  operation  of  a  statute  giving  a  lien 
on  guests'  baggage  to  every  innkeeper, 
keeper  of  a  boarding  house  or  house 
of  private  entertainment. 


Error  to  the  Corporation  Court  of  the  City  of  Buena  Vista  (Gardner, 
J.)  to  review  a  judgment  in  favor  of  defendant  in  an  action  brought  to 
recover  possession  of  two  trunks  which  it  refused  to  deliver  to  plaintiff. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  H.  S.  Rucker,  for  plaintiff  in  Clarke  v.  Tyler,  30  Gratt.  134;  Leg- 
error  :  gett  v.  Bank  of  Sing  Sing,  24  N.  Y.  283 ; 

Defendant  is  not  entitled  to  the  ben-     United  States  y.  State  Bank,  6  Pet.  29, 


eiit  of  the  lien  given  by  §  6444  of  the 
Code  of  Virginia  to  the  keeper  of  a 
boarding  house. 

The  Kate,  63  Fed,  707;  Collin  v. 
Janey,  3  Leigh,  389 ;  Russell  v.  Fagan, 
7  Houst.  389,  8  Atl.  258;  Meacham  v. 
Galloway,  102  Tenn.  415, 46  L.R.A.  319, 
73  Am.  St.  Rep.  886,  52  S.  W.  859; 
22  Cyc.  1072. 

Mr.  John  Dabney  Smith,  for  defend- 
ant in  error: 

Defendant  has  a  lien  upon  and  is  en- 
titled to  retain  possession  of  the  two 
trunks  and  contents — "the  baggage 
and  other  property  of  its  guest  and 
boarder  brought  upon  its  premises" — 
described  in  the  warrant. 

Norfolk  &  W.  R.  Co.  v.  Old  Dominion 
Baggage  Transfer  Co.  99  Va.  Ill,  50 
L.R.A.  722,  37  S.  E.  784;  Chesapeake 
&  0.  R.  Co.  v.  Pew,  109  Va.  288,  64 
S.  E.  35;  Com.  ex  rel.  Norton  Bd.  of 
Trade  v.  Norfolk  &  W.  R.  Co.  Ill  Va. 
59,  68  S.  E.  351 ;  News-Register  Co,  v. 
Rockingham  Pub.  Co.  118  Va.  140,  86 
S.  E.  874;  Pine  v.  Com.  121  Va.  812,  93 
S.  E.  652;  Willard  v.  Reinhardt,  2  E. 
D.  Smith,  148;  Stewart  v.  McCready,  24 
How.  Pr,  62;  Cross  v.  Wilkins,  43  N. 
H.  332. 

The  word  "due"  as  applied  to  indebt- 
edness, and  as  used  and  employed  in 
§  6444  of  the  Code,  is  synonymous  with 
and  means  "owing,"  and  includes  lia- 
bilities which  have  not  matured  and 
become  immediately  payable,  as  well 
as  those  which  have  matured  and  be- 
come payable  eo  instanti. 


8  L,  ed,  308;  People  v.  Vail,  6  Abb, 
N.  C.  206,  57  How.  Pr.  81;  Stout  v. 
Marshall,  75  Iowa,  498,  .39  N.  W.  808; 
Sather  Bkg.  Co.  v.  Arthur  R.  Briggs  Co.' 
138  Cal.  724,  72  Pac.  362;  Roberts  v. 
Beatty,  2  Penr.  &  W.  63,  21  Am,  Dec, 
410;  Sand  Blast  File-Sharpening  Co. 
V.  Parsons,  54  Conn.  310,  7  Atl.  716; 
Fowler  v.  Hoffman,  31  Mich.  215; 
Mason  v.  Mason,  67  Me.  546;  Re  West 
Norfolk  Lumber  Co.  112  Fed.  759; 
Smalley  v,  Ashland  Brown-Stone  Co. 
114  Mich.  104,  72  N,  W.  29;  Equitable 
L.  Ins.  Co.  V.  Board  of  Equalization, 
74  Iowa,  178,  37  N.  W,  141;  Bates  v. 
Bank  of  State,  2  Ala.  451 ;  Dunn  v.  Sub- 
lett,  14  Tex.  521. 

In  the  interpretation  of  statutes  the 
constant  endeavor  of  the  courts  is  to 
ascertain  and  give  effect  to  the  inten- 
tion of  the  legislature.  All  rules  for 
the  construction  of  statutes  are  sub- 
servient to  this  intent. 

Richmond  v.  Sutherland,  114  Va. 
688,  77  S.  E.  470;  Tyson  v.  Scott,  116 
Va.  243,  81  S,  E,  57;  Com.  v.  Werth, 
116  Va,  604,  82  S.  E,  695,  Ann,  Cas. 
1916D,  1263;  London  Bros.  v.  National 
Exch.  Bank,  121  Va.  460,  93  S.  E.  699; 
Hoover  v.  Saunders,  104  Va.  783,  52 
S.  E.  657;  Chalmers  v.  Funk  &  Son,  76 
Va.  717;  Postal  Teleg,  Cable  Co,  v. 
Farmville  &  P.  R.  Co.  96  Va.  661,  32 
S.  E.  468;  OfReld  v.  Davis,  100  Va.  250, 
40  S.  E.  910;  Hutchings  v.  Commercial 
Bank,  91  Va.  68,  20  S.  E.  950 ;  Immigra- 
tion Soc.  V.  Com.  103  Va.  46.  48  S.  E. 
509. 
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Burks,  J.,  delivered  the  opinion  of 
the  court; 

A.  L.  Talbot  entered  his  two 
daughters  as  students  in  the  South- 
ern Seminary,  Incorporated,  and  a 
few  days  thereafter  withdrew 
them.  The  seminary  seized  the 
trunks  of  the  two  girls  and  refused 
to  deliver  them  to  their  father,  who 
was  the  owner  thereof.  Thereupon 
Talbot  sued  out  a  warrant  in  det- 
inue for  the  trunks  and  their  con- 
tents before  a  justice  of  the  peace, 
which,  upon  application  of  the  de- 
fendant, was  removed  to  the  cor- 
poration court  of  the  city  of  Buena 
Vista  for  the  trial.  At  the  trial  be- 
fore a  jury  in  that  court,  there  was 
a  verdict  and  judgment  for  the  de- 
fendant. The  case  is  brought  here 
upon  a  writ  of  error  to  that  judg- 
ment awarded  to  the  plaintiff. 

The  defendant  claimed  a  lien  on 
the  trunks  and  contents  by  virtue 
of  §  6444  of  .the  Code,  and  the  trial 
court  instructed  the  jury  in  accord- 
ance with  that  view.  Whether  that 
section  is  applicable  to  the  facts  of 
this  case  is  the  crucial  question,  and 
the  only  one  we  need  decide,  al- 
though others  were  discussed. 

The  "Southern  Seminary,  Incor- 
porated," as  its  name  imports,  is  an 
incorporated  institution,  and,  by  the 
terms  of  its  charter,  "the  purposes 
for  which  it  is  formed  are  to  con- 
duct a  private  school  for  girls  and 
young  women."  As  "subsidiary 
purposes,"  it  is  allowed  to  deal  in 
real  or  personal  property,  to  make 
contracts,  to  issue  bonds,  to  deal  in 
its  own  stock  and  that  of  other  com- 
panies, to  declare  dividends,  "and 
to  exercise  other  powers  incident  to 
the  carrying  out  of  the  purposes  of 
this  charter  of  incorporation  not  in- 
consistent with  the  laws  of  the  state 
of  Virginia."  These  are  all  of  its 
enumerated  powers,  and  we  may 
assume,  for  the  purposes  of  this 
case,  that  these  powers  embraced 
the  power  to  conduct  a  boarding 
school. 

Section  6444  of  the  Code  is  as  fol- 
lows :  "Every  innkeeper,  keeper  of 
a  boarding  house,  or  house  of  private 
entertainment,  shall  have  a  lien  up- 


on and  may  retain  possession  of,  the 
baggage  and  other  property  of  his 
guest  or  boarder  brought  upon  his 
premises,  and  also  upon  the  proper- 
ty of  the  employer  of  such  guest  or 
boarder,  controlled  and  brought  up- 
on said  premises  by  such  guest  or 
boarder  in  the  course  of  his  employ- 
ment, for  the  proper  charges  due 
from  such  guest  for  his  board  and 
lodging." 

When  this  statute  was  enacted  in 
1879  (Acts  1878-79,  p.  76),  a  lien 
was  given  to  "the  keeper  of  any 
ordinary,  house  of  private  enter- 
tainment or  boarding  house." 
There  was  no  comma  after  the 
words  "private  entertainment" 
This  statute  was  carried  into  the 
Code  of  1887  as  §  2489,  and  there 
was  some  change  m  the  phraseology 
and  punctuation.  In  that  section  a 
lien  is  given  to  "every  innkeeper, 
keeper  of  an  ordinary,  boarding 
house,  and  house  of  private  enter- 
tainment." Prior  to  that  time  no 
distinction  had  been  made  in  the 
statute  between  an  innkeeper  and 
the  keeper  of  an  ordinary.  Section 
2489  was  amended  in  1906  (Acts 
1906,  p.  250) .  In  the  amendment  a 
lien  is  given  to  "every  innkeeper, 
keeper  of  an  ordinary,  boarding 
house  or  house  of  private  entertain- 
ment." This  act  restores  the  punc- 
tuation of  the  Act  of  1879,  appar- 
ently making  "boarding  house"  and 
"house  of  private  entertainment" 
synonymous.  For  many  years  prior 
to  the  first  enactment,  the  term 
"ordinary"  had  a  well-defined  mean- 
ing in  this  state.  It  was  used  to 
designate  a  public 
house  where  food  Sfd",^!."?^" 
and  lodging  were 
furnished  to  the  traveler  and  his 
beast,  at  fixed  rates,  open  to  who- 
ever might  apply  for  acconunoda- 
tion,  and  where  intoxicating  liquor 
was  sold  by  retail.  It  was  a  house 
of  public  entertainment,  and  a  com- 
mon designation  of  it  was  a  "tav- 
ern." As  it  was  liable  to  abuse  its 
privileges,  its  conduct  was  con- 
trolled by  law,  and  the  county 
courts  met  annually  to  fix  "tavern 
rates."     For  example,  prices  were 
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lodging   under  different     boarding  house  the  guest  is  under 


fixed   for 

conditions.  A  striking  illustration 
of  this  is  the  price  of  "lodging  with 
clean  sheets."  The  prices  of  the 
different  kinds  of  drinks  were  also 
fixed ;  as,  for  instance,  "the  price  of 
whisky  or  brandy  with  loaf  sugar," 
and  other  things  that  we  now  look 
back  upon  with  curiosity.  In  con- 
trast with  this  house  of  public  en- 
tertainment, usually  designated  a 
tavern  or  hotel,  there  was  also  what 
was  known  as  a  boarding  house, 
which  was  a  place  of  private  enter- 
tainment, where  special  contracts 
were  usually  made  for  a  definite 
time,  and  the  two  terms  "boarding 
house"  and  "private  entertainment" 
were  often  used  interchangeably  to 
mean  the  same  thing.  Hence  we 
find  both  in  the  Acts  of  1879  and  of 
1906  the  term  "boarding  house  or 
house  of  private  entertainment" 
without  any  punctuation,  showing 
that  they  meant  the  same  kind  of 
house.  Under  the  term  "boarding 
house,"  Black,  in  his  Law  Diction- 
ary, says : 

"A  boarding  house  is  not  in  com- 
mon parlance,  or  in  legal  meaning, 
every  private  house  where  one  or 
more  boarders  are  kept  occasionally 
only  and  upon  special  considera- 
tions, but  it  is  a  quasi  public  house 
where  boarders  are  generally  and 
habitually  kept,  and  which  is  held 
out  and  known  as  a  place  of  enter- 
tainment of  that  kind.  Cady  v.  Mc- 
Dowell, 1  Lans.  486. 

"A  boarding  house  is  not  an  inn, 
the  distinction  being  that  a  boarder 
is  received  into  a  house  by  a  volun- 
tary contract,  whereas  an  innkeep- 
er, in  the  absence  of  any  reasonable 
or  lawful  excuse,  is  bound  to  receive 
a  guest  when  he  presents  himself. 
Keyse  v.  Powell,  2  El.  &  Bl.  144, 118 
Eng.  Reprint,  723,  22  L.  J.  Q.  B.  N. 
S.  305, 17  Jur.  1052. 

"The  distinction  between  a  board- 
ing house  and  an  inn  is  tiiat  in  a 


an  expressed  contract,  at  a  certain 
rate,  for  a  certain  period  of  time, 
while  in  an  inn  there  is  no  express 
agreement;  the  guest,  being  on  his 
way,  is  entertained  from  day  to  day 
according  to  his  business,  upon  an 
implied  contract.  Willard  v.  Rein- 
hardt,  2  E.  D.  Smith,  148." 

The  term  "boarding  house"  also 
embraces  the  idea  that  the  boarder 
is  free  to  come  and  go  as  he  pleases, 
at  all  reasonable  hours,  and  the 
landlord  has  no  control  over  his 
movements.  If  a  visitor  to  Lexing- 
ton were  seeking  a  "boarding 
house"  for  his  temporary  sojourn,  it 
would  never  occur  to  anyone  to  sug- 
gest the  Virginia  Militfuy  Institute 
as  a  boarding  house.  It  is  a  board- 
ing school  where  the  cadet  is  sub- 
ject to  control  and  gets  his  food  and 
lodging,  but  it  is  not  a  "boarding 
house." 

Ordinary  words  used  in  a  statute 
must  be  given  the  usual,  ordinary, 
and  common  mean- 
ing unless  a  differ-  ci«*.trS^«o»- 
ent  intent  is  in  some  "JJJi"*  "' 
way  manifested.   In 
order  to  apply  §  6444  to  the  South- 
em  Seminary,  we  should  have  to 
read  into  it  the  words  "boarding 
school,"  or  else  hold  that  "boarding 
house"  embraces  boarding  schools; 
and  this  we  cannot  ,„„^ 

do.  A       boarding   Il<^n  of  boardlnar 

school     is     not     a  ■*""•*'• 
"boarding  house"  within  the  mean- 
ing of  the  statute,   and  the  trial 
court  erred  in  so  holding. 

The  verdict  of  the  jury  will, 
therefore,  be  set  aside,  and  the 
judgment  thereon  of  the  trial  court 
be  reversed,  and,  in  accordance  with 
§  6365  of  the  Code,  an  order  will 
be  entered  in  this  court  that  the 
plaintiff  recover  of  the  defendant 
the  trunks  in  the  warrant  men- 
tioned, and  their  contents,  and  his 
costs  in  this  court  and  also  in  the 
trial  court 
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ANNOTATION. 
What  conititutet  a  boardmg  house. 


In  most  of  the  cases  involving  the 
question  whether  a  particular  estab- 
lishment was  a  boarding  house,  the  al- 
ternative was  a  hotel  (or  inn) .  Those 
cases  have  not  been  included  in  the 
present  annotation.  See  especially 
subdivisions  V.  and  VI.  of  the  annota- 
tion following  Huntley  v.  Stanchfield, 
ante,  617.  The  present  annotation 
is  therefore  confined  to  cases  like  the 
reported  case  (TALBOT  v.  SOUTHERN 
Seminary,  ante,  534),  in  which  the 
question  as  to  whether  or  not  a  partic- 
ular establishment  is  a  boarding  house 
is  presented  without  the  alternative 
as  to  whether  or  not  it  is  an  inn. 

A  boarding  house  is  for  the  accom- 
modation only  of  those  who  are  ac- 
cepted as  guests  by  the  proprietor. 
Com.  ex  rel.  Smith  v.  Cuncannon 
(1869)  3  Brewst.  (Pa.)  344. 

A  boarding  house  is  not  in  common 
parlance,  or  in  legal  meaning,  every 
private  house  where  one  or  more 
boarders  are  kept  occasionally  only, 
and  upon  special  consideration.  But 
it  is  a  quasi  public  house,  where 
boarders  are  generally  and  habitually 
kept,  and  which  is  held  out  and  known 
as  a  place  of  entertainment  of  that 
kind.  Cady  v.  McDowell.  (1869)  1 
Lans.  (N.  Y.)  484. 

A  boarding  house  is  as  well  known, 
and  as  distinguishable  from  other 
houses,  in  every  city  and  village  of 
the  country,  as  an  inn  or  tavern.  It 
is  a  house  where  the  business  of  keep- 
ing boarders  generally  is  carried  on, 
and  which  is  held  out  by  the  owner 
or  keeper  as  a  place  where  boarders 
are  kept.    Ibid. 

In  modern  times,  and  especially  in 
cities,  the  practice  has  become  very 
general  of  furnishing  accommodations 
by  the  week  or  by  the  month  at  a  fixed 
rate,  or  as  the  parties  may  agree,  and 
persons  who  furnish  accommodations 
in  this  way  are  distinguished  as  keep- 
ers of  boarding  houses.  Stewart  v. 
McCready  (1861)  24  How.  Pr.  (N.  Y.) 
62. 

The  test  as  to  whether  a  house  is 


a  private  dwelling  or  a  boarding  house 
is  whether  one  occupies  a  house  as 
a  home  for  himself  and  his  wife  and 
children,  and  incidentally  keeps  board- 
ers also,  or  whether  he  occupies  it  as 
a  place  for  carrying  on  the  business 
of  keeping  boarders,  although,  while 
prosecuting  the  business  and  as  a 
means  of  prosecuting  the  business,  he 
and  his  wife  and  children  live  in  the 
house  also.  Under  this  test  neither 
the  size  of  the  house  nor  the  number 
of  thfe  boarders  is  of  importance,  ex- 
cept as  evidence  that  they  may  have 
weight  in  determining  which  is  the 
principal  use  for  which  a  building  is 
occupied.  Bobbins  v.  Bangor  R.  & 
Electric  Co.  (1905)  100  Me.  496,  1 
L.R.A.(N.S.)  963,  62  Atl.  136. 

So,  a  house  is  a  boarding  house, 
and  not  a  private  dwelling,  where  it 
is  used  for  the  carrying  on  of  the 
business  of  keeping  boarders  and  one's 
living  there  is  only  incidental  to  that. 
Ibid. 

Within  lien  atatate. 

One  who  receives  into  his  family 
one  or  two  steady  boarders  is  not  with- 
in the  protection  of  a  statute  giving 
a  lien  to  the  keeper  of  any  hotel  or 
inn,  or  boarding  or  lodging  house,  up- 
on the  baggage  and  effects  of  his 
guests.  Friedrich  Music  House  v. 
Harris  (1918)  200  Mich.  421,  L.R.A 
1918D,  400,  166  N.  W.  869. 

And  a  private  house  keeper  who  en- 
tertains a  boarder  who  is  a  relative, 
for  hire,  in  a  single  instance,  is  not 
a  boarding-house  keeper  within  the 
meaning  of  a  statute  allowing  a  de- 
tention of  baggage  and  effects  of 
boarders  for  board  due.  Cady  v.  Mc- 
Dowell (1869)  1  Lans.  (N.  Y.)  484. 
The  court  stated:  "It  is,  I  appre- 
hend, within  the  observation,  if  not 
the  experience,  of  almost  everyone, 
that  persons  frequently  board  with 
friends  and  relatives,  and  even  stran- 
gers, who  are  not  supposed  or  under- 
stood to  keep  boarding  houses.  It  is 
only  the  keepers  of  boarding  houses 
as  such  that  come  within  this  statute." 
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Also,  it  was  stated  in  Hardin  v.  State 
<1905)  47  Tex.  Crim.  Rep.  493,  84  S. 
"W.  591,  that  a  person  merely  renting 
rooms  to  lodgers  has  no  lien  on  per- 
sonal property  under  a  statute  giving 
.a  lien  to  hotel  and  boarding-house 
Jceepers. 

And  see  Talbot  v.  Southern  Sehi- 
TIABY  (reported  herewith)  ante,  534, 
"to  the  effect  that  a  boarding  school  is 
not  a  boarding  house  within  a  statute 
jfiving  a  lien  on  boarders'  effects. 

So  a  statute  which  provided  "all 
boarding-house  keepers  shall  have  a 
lien  upon  the  baggage  and  effects  of 
their  guests  and  boarders,  except  sea- 
men and  mariners,  brought  to  their 
respective  boarding  houses,  until  all 
the  proper  charges  due  to  such  keep- 
ers for  the  fare  and  board  of  all  such 
guests  and  iboarders  shall  be  paid," 
-was  held  in  Cross  v.  Wilkins  (1861) 
43  N.  H.  332,  to  embrace  innkeepers 


who,  in  addition  to  their  business  as 
innkeepers  strictly,  also  take  boarders. 

But  a  statute  which  gives  a  lien  on 
personal  property  in  favor  of  hotel 
and  boarding-house  keepers  does  not 
give  a  lien  in  favor  of  lodging-house 
keepers.  Hardin  v.  State  (Tex.)  su- 
pra. 
Within  elTll  rishts  statnta. 

A  place  is  a  public  eating  house, 
an(^  not  a  private  boarding  house, 
within  the  meaning  of  the  civil  rights 
statute,  where  the  object  and  practice 
is  to  serve  meals  to  whoever  may 
apply,  at  uniform  prices  charged  to  all. 
Humburd  v.  Crawford  (1905)  128 
Iowa,  743,  105  N.  W.  330.  The  court 
stated  that  meals  were  served  only 
pursuant  to  previous  arrangements; 
and  therefore  to  particular  individu- 
als, rathei:  than  to  anyone  who  might 
apply,  it  would  be  a  private  house 
only.  J.  H.  B. 


STATE  OF  UTAH,  Appt, 

V. 

SWANSON  THEATER  CIRCUIT,  Respt. 

Vtah  Supreme  Court  ^Ifovetnber  30,  1921, 
(—  Utah,  — ,  202  Pac.  544.) 

Health  —  theater  as  public  building  subject  to  control  of  board  of  health. 

A  theater  is  a  public  l:\uilding  within  the  meaning  of  a  statute  making 
it  the  duty  of  the  state  board  of  health  to  make  rules  for  the  proper  sanita- 
tion of  public  buildings,  and  therefore  a  rule  requiring  the  ventilation  of 
toilet  rooms  in  theaters  is  valid. 

[See  note  on  this  question  beginning  on  page  543.] 


Appeal  by  the  state  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Wight,  J.)  sustaining  a  demurrer  to  and  dismissing  a  com- 
plaint charging  defendant  with  violation  of  rules  of  the  State  Board  of 
Health  for  the  sanitation  of  public  buildings.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Harvey  H.  Cluff,  Attorney     v.  Sundermeyer,  2  A.L.R.  1008,  note; 


General,  W.  Hal  Farr,  J.  Robert  Rob- 
inscHD,  W.  A.  Hilton,  and  L.  A.  Miner, 

Assistant  Attorney  General,  for  the 
State: 

Defendant's  theater  was  a  public 
building  within  the  meaning  of  the 
statute. 

Austin  V.  Soule,-36  Vt.  645;  Walker 


State  ex  rel.  Gallagher  v.  Third  Judi- 
cial Dist.  Ct.  36  Utah,  68,  104  Pac. 
750;  United  States  v.  Corbett,  215  U. 
S.  233,  54  L.  ed.  173,  30  Sup.  Ct.  Rep. 
81;  United  States  v.  Hartwell,  6  Wall. 
385,  18  L.  ed.  830. 

Mr.  Allen  T.  Sanford,  for  respond- 
ent: 
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The  term  "public  buildings"  in  the 
statute  did  not  apply  to  the  defend- 
ant's theater. 

23  Am.  Eng.  Enc.  Law,  2d  ed.  310; 
Kittaning  Academy  v.  Brown,  41  Pa. 
270;  31  Cyc.  752;  Mclntyre  v.  El  Paso 
County,  15  Colo.  App.  78,  61  Pac.  237; 
Collum  V.  State,  109  Ga.  531,  35  S.  E. 
121;  Gate  City  Guard  v.  Atlanta,  113 
Ga.  883,  54  L.R.A.  806,  39  S.  E.  394. 

Frick,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  state  of 
Utah  from  a  j  advent  sustaining  a 
general  demurrer  interposed  by  the 
defendant  to  the  complaint,  and 
dismissing  the  complaint. 

In  the  complaint,  after  stating 
dates  and  the  necessary  facts  re- 
specting ownership  and  other  mat- 
ters of  inducement,  it  is  charged 
that  the  defendant  "did  wilfully 
and  knowingly  operate  and  main- 
tain a  public  theater,"  etc. ;  that  said 
theater  did  not  have  "its  toilet 
rooms  provided  with  an  independ- 
ent source  of  ventilation  sufficient  to 
change  the  air  in  said  toilet  rooms 
at  least  six  times  per  hour,  as  is 
provided  under  the  rules  and  regu- 
lations promulgated  and  adopted  by 
the  state  board  of  health  .  .  . 
under  and  pursuant  to  .  .  .  Laws 
of  Utah  1917."  The  rules  and 
regulations  referred  to  are  set  forth 
in  the  complaint.  The  facts  re- 
specting the  giving  of  notice  to  the 
defendant  of  the  defects  in  said  ven- 
tilation, and  its  failure  to  comply 
with  said  notice,  are  also  fully  stat- 
ed in  the  complaint. 

A  demurrer  was  interposed  to 
the  complaint,  "for  the  reason  and 
upon  the  ground  that  said  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  public  offense." 

In  view  that  it  is  contended  that 
the  defendant's  theater  is  not  a  pub- 
lic building  within  the  purview  of 
the  statute,  and  hence  not  included 
therein,  we  here  insert  the  statute 
in  full  as  found  in  Utah  Comp. 
Laws  1917,  §§  2714,  2715,  2716,  and 
2717. 

"2714.  It  shall  be  the  duty  of  the 
state  board  of  health,  and  it  is  here- 
by authorized  and  empowered,  to 


prepare  rules  and  regulations  gov- 
erning the  proper  disinfection  and 
sanitation  of  public  buildings  and 
all  railway  coaches  and  sleeping  cars 
operated  in  the  state  of  Utah. 

'2715.  It  shall  be  the  duty  of  the 
state  board  of  health,  and  it  is  here- 
by authorized  and  empowered,  to 
prescribe  a  sanitary  code,  which 
shall  contain  and  provide  rules  and 
regulations  of  a  general  nature  for 
the  improvement  and  amelioration 
of  the  hygienic  and  sanitary  condi- 
tion of  said  public  buildings,  rail- 
way coaches,  and  sleeping  cars. 

"2716.  Every  person  having  con- 
trol of  any  public  building,  railway 
company,  sleeping  car  company,  or 
other  corporation,  company,  or  in- 
dividual, or  the  receiver  thereof, 
engaged  in  the  carrying  of  passen- 
gers in  this  state,  shall,  at  their  own 
expense,  within  a  prescribed  time 
after  receiving  notice  from  the  state 
board  of  health  of  the  promulgation 
of  the  rules  and  regulations  in  the 
above  sections  mentioned,  carry  the 
same  into  effect. 

"2717.  If  any  person  having  con- 
trol of  any  public  building,  or  any 
agent,  manager,  operator,  employee, 
or  receiver  of  any  railway  company, 
sleeping  car  company,  or  as^y  indU- 
vidual  shall  fail  to  comply  with  the 
provisions  of  this  chapter,  and  the 
rules  and  regulations  promulgated 
by  the  state  board  of  health  under 
the  provisions  thereof,  he  shall  be 
deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  pun- 
ished by  a  fine  of  not  less  than  $50 
nor  more  than  $200." 

The  only  question  raised  and  ar- 
gued on  this  appeal  is  whether  de- 
fendant's theater  is  a  "public  build- 
ing" within  the  purview  of  the 
foregoing  sections. 

Our  Penal  Code  (Utah  Comp. 
Laws  1917,  §  7892)  provides :  "The 
rule  of  the  common  law  that  penal 
statutes  are  to  be  strictly  construed 
has  no  application  to  the  Revised 
Statutes.  The  provisions  of  the  Re- 
vised Statutes  are  to  be  construed 
according  to  the  fair  import  of  their 
term,  with  a  view- to  effect  the  ob- 
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jects  of  the  statutes  and  to  promote 
justice." 

■  With  that  provision  as  our  sruide, 
did  the  lesrislature  intend  to  include 
a  theater  by  using  the  term  "public 
buildings"  in  the  statute  in  ques- 
tion? 

Counsel  for  defendant,  with  much 
vigor,  insists  that  the  term  "public 
buildings"  must  be  limited  to  such 
buildings  as  are  owned  by  the  pub- 
lic and  are  devoted  to  public  use,  and 
that  the  term  does  not  apply  to 
buildings  that  are  privately  owned 
and  used  or  operated  for  private 
gain.  In  support  of  his  contention 
he  cites  23  Am.  &  Eng.  Enc.  Law, 
2d  ed.  310;  Kittaning  Academy  v. 
Brown,  41  Pa.  270;  Mclntyre  v.  EI 
Paso  County,  15  Colo.  App.  78,  61 
Pac.  237;  Collum  v.  State,  109  Ga. 
531,  35  S.  E.  121 ;  31  Cyc.  752.  In 
the  foregoing  cases  the  term  "pub- 
lic buildings"  was  limited  to  build- 
ings which  were  owned  by  the  state, 
by  counties,  by  cities,  and  by  simi- 
lar public  corporations,  and,  in  view 
of  the  objects  and  purposes  of  tb& 
acts  in  which  the  term  "public 
building"  was  used,  the  decisions 
are  clearly  right.  A  mere  cursory 
reading  of  the  decisions  and  tiie  acts 
therein  construed  m^es  it  clear 
that  the  legislative  intent  was  to 
limit  the  public  buildings  there  in 
question  to  such  as  were  owned  by 
the  public  corporations,  and  were 
used  for  the  purposes  last  above 
stated.  It  is  equally  clear,  we  think, 
that,  in  view  of  the  language  used 
and  the  objects  and  purposes  of  the 
act  here  in  question,  the  legislature 
did  not  intend  to  so  limit  the  term 
"public  building."  The  courts,  in 
construing  and  applying  a  partic- 
ular act,  must  constantly  keep  in 
mind  the  objects  and  purposes  of 
such  act,  as  well  as  the  legislative 
intent  as  the  same  is  made  to  appear 
from  a  consideration  of  all  that  is 
said,  and  not  alone  from  what  may 
be  said  in  one  part  or  section  of  the 
act  In  order  to  accomplish  that 
purpose,  and  to  fully  meet  the  legis- 
lative intent,  it  often  becomes  neces- 
sary to  give  a  wider  or  narrower 
meaning  to  a  particular  phrase  or 
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term  used  in  the  act.  It  may,  there- 
fore, in  a  particular  act,  become 
necessary  either  to  restrict  or  to  ex- 
pand the  meaning  of  the  term  "pub- 
lic buildings"  so  as  to  make  effective 
the  legislative  intent. 

In  Nye  v.  Whittemore,  193  Mass. 
208,  79  N.  E.  253,  it  was  held  that 
the  term  "public  buildings"  includ- 
ed a  building  used  for  camp-meeting 
purposes.  In  the  course  of  the  opin- 
ion, in  discussing  what  meaning 
should  be  given  to  the  term  "public 
buildings,"  it  is  said:  "The  term 
'public  buildings'  in  the  act  is  unac- 
companied by  words  of  explanation 
or  limitation.  Whether  or  not, 
then,  it  is  used  in  such  a  sense  as  to 
include  camp-meeting  buildings,  de- 
pends upon  the  general  scheme  or 
object  of  the  act." 

The  court  then  proceeds  to  exam- 
ine into  the  objects  and  purposes  of 
the  act,  and  arrives  at  the  conclu- 
sion that  buildings  used  for  camp- 
meeting  purposes  are  public  build- 
ings. 

In  Bedford  General  Infirmary  v. 
Bedford,  7  Exch.  768,  155  Eng.  Re- 
print, 1160,  21  L.  J.  Mag.  Cas.  N.  S. 
224,  it  is  held  that  an  infirmary,  al- 
though privately  owned,  is  never- 
theless a  public  building  within  the 
purview  of  the  act  there  in  question. 
To  the  same  effect  is  Bedford  Union 
v.  Bedford  Improv.  Comrs.  14  Eng. 
L.  &  Eq.  Rep.  424. 

In  Austin  v.  Soule,  36  Vt.  645, 
the  question  was  what  was  intended 
by  liie  term  "public  place,"  within 
the  purview  of  an  act  requiring  cer- 
tain sales  to  be  made  at  a  public 
place.  The  court,  in  the  course  of 
the  opinion,  says :  "It  is  quite  obvi- 
ous that  the  term  'public  place'  as 
used  in  the  statute  is  to  be  inter- 
preted in  a  relative  rather  than  in 
an  absolute  sense,  and  must  be  de- 
fined by  reference  to  the  circum- 
stances and  the  subject-matter  of 
each  particular  case.  We  call  that 
'public'  which  is  open  for  general  or 
common  use  or  entertainment,  as  a 
public  highway  or  road,  a  public 
house;  and  yet  the  term  is  more 
comprehensive  than  this  definition." 

It  will  thus  be  seen  that  courts  do 
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not  and  cannot  adhere  to  a  hard  and 
fast,  rule  with  respect  to  what  may 
be  included  within  the  term  "public 
buildings"  where  the  term  is  used 
in  a  particular  act. 

Quite  apart  from  what  is  said  in 
the  foregoing  decisions,  however,  we 
think  that  a  careful  reading  of  the 
act  here  in  question  will  disclose 
that  the  term  "public  buildings" 
was  intended  to  include  all  build- 
ings where  the  public  congregate 
in  considerable  numbers,  either  for 
amusement  or  for  other  purposes. 
If  we  keep  in  view  that  the  whole 
object  and  purpose  of  the  act  is  to 
protect,  safeguard,  and  promote  the 
public  health,  no  other  conclusion 
seems  reasonable.  Modem  thea- 
ters, we  all  know,  are  places  where 
both  young  and  old  congregate  in 
large  numbers,  both 

Sr^it:ni''^^tri.  by  ^y  «"<!  by  night. 

ina;  nbject  to  They  may,  there- 
Sf  k*^itk.'  "^"^  fore,  well  be  deemed 
subject  to  regula- 
tion by  our  boards  of  health.  That 
is  especially  true  with  regard  to  the 
proper  ventilation  of  such  buildings 
or  places.  We  must  assume  that  the 
legislature  knew,  what  all  others 
know,  that  proper  ventilation  of  all 
buildings  where  people  congregate 
in  any  considerable  numbers  for 
any  considerable  length  of  time  is 
absolutely  necessary,  and  that  there 
is  no  class  of  buildings  where  people 
congregate  -  which  require  greater 
and  more  constant  care  and  inspec- 
tion than  do  buildings  used  as  thea- 
ters. While  it  is  a  matter  in  which 
the  public  is  concerned  that  the 
buildings  that  are  owned  by  the 
state,  by  the  several  counties,  and 
by  the  cities  and  towns,  are  proper- 
ly ventilated  and  are  maintained  in 
a  hygienic  and  sanitary  condition, 
yet  it  is  of  far  greater  concern  to 
the  public,  and  especially  to  the 
growing  generation,  that  the  nu- 
merous buildings  that  are  being 
used  as  theaters  both  day  and  night, 
and  in  which  thousands  congregate 
for  amusement,  be  constantly  venti- 
lated and  maintained  in  a  hygienic 
and  sanitary  condition.  No  doubt 
the  legislature  had  this  condition  in 


mind  when  it  adopted  the  act  in 
question. 

That  it  was  intended  to  include 
all  buildings  to  which  the  people 
generally  have  access,  and  which  are 
intended  to  accommodate  the  gen- 
eral public  for  amusement  pur- 
poses, although  used  for  private 
gain,  seems  too  clear  for  serious 
controversy.  In  the  very  first  sec- 
tion of  the  act  it  is  made  clear 
enough  that  all  buildings  used  for 
public  gatherings,  and  where  the 
public  congregates,  were  intended 
to  be  included.  The  same  is  true  of 
the  next  section.  In  the  third  sec- 
tion, however,  it  is  made  doubly 
clear  that  the  public  buildings  men- 
tioned in  the  act  were  not  intended 
to  be  limited  to  those  that  are  owned 
by  the  state,  by  the  counties,  by  the 
cities  and  towns.  In  that  section 
it  is  expressly  provided  that  every 
person  having  control  of  any  public 
building,  etc.,  "shall,  at  their  own 
expense,  within  a  prescribed  time 
after  receiving  notice  from  the  state 
board  of  health  of  the  promulgation 
of  the  rules  and  regulations  in  the 
above  sections  mentioned,  carry  the 
same  into  effect."  Is  it  reasonable 
to  assume  that  the  person,  officer,  or 
committee  who  may  be  in  control  of 
state,  county,  or  city  buildings, 
shall,  at  his  or  its  own  expense,  put 
the  building  or  maintain  it  in  a  "hy- 
gienic and  sanitary  condition"? 
Again,  is  it  reasonable  to  assume 
that  it  was  intended  to  make  the 
state  guiUy  of  a  misdemeanor  and 
subject  it  to  the  payment  of  a  fine  in 
case  of  failure  to  comply  with  the 
rules  of  the  board  of  health?  While 
no  doubt  it  is  perfectly  proper  that . 
the  board  of  health  be  empowered 
to  promulgate  rules  governing  the 
hygienic  and  sanitary  condition  of 
all  public  buildings,  yet,  if  such  rules 
were  to  be  limited  to  such  buildings 
only  as  are  owned  and  used  by  the 
state,  counties,  cities,  and  towns^ 
the  requirement  that  those  in  con- 
trol of  such  buildings  should  comply 
with  those  rules  at  their  own  ex- 
pense, and  the  imposition  of  fines 
and  penalties  upon  the  state,  coun- 
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ties,  cities,  and  towns,  is  manifestly 
out  of  place. 

Indeed,  if  the  purposes  of  the  act 
are  kept  in  mind,  it  is  not  easy  to 
understand  why  any  owner  or  op- 
erator of  a  theater  building  can  con- 
sistently contend  that  theater  build- 
ings should  be  excluded,  when  rail- 
way coaches  and  sleeping  cars  are 
included.  If  the  health  of  those 
who  attend  theaters  is  to  be  pro- 
tected, then  it  is  imperative  that  the 
buildings  in  which  theaters  are 
maintained  shall  be  properly  venti- 
lated at  all  times,  and  it  seems  al- 
most incredible  that  theater  owners 
should  object  to  a  regulation  which 
is  so  essential  to  the  public  health. 

Counsel  for  defendant,  however, 
argues  that,  if  theaters  are  includ- 
ed, all  the  stores  and  business  places 
must  also  be  included,  since  the  pub- 
lic g^ierally  also  goes  to  all  those 
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places.  It  is  not  now  necessary  to 
determine  just  what  places  may  be 
included  within  the  meaning  of  the 
term  "public  buildings"  as  that  term 
is  used  in  the  act  For  the  purposes 
of  this  decision  it  is  sufficient  if  it 
be  determined  that  the  buildings 
used  as  theaters  and  owned  by  the 
defendant,  or  controlled  by  it,  come 
within  the  meaning  of  that  term. 

In  view  that  in  our  judgment  all 
buildings  used  as  theaters  clearly 
come  within  the  meaning  of  the 
term  "public  buildings,"  as  that 
term  is  used  in  the  act,  it  is  unnec- 
essary to  pursue  the  subject  fur- 
ther. It  is  therefore  ordered  that 
the  judgment  of  the  District  Court 
sustaining  the  demurrer  to  the  com- 
plaint and  dismissing  the  same  be, 
and  the  same  is  hereby,  reversed. 

Corfman,  Ch.  J.,  and  Weber,  Gid- 
eon, and  Thurman,  JJ.,  concur. 


ANNOTATION. 
What  is  "public  buildingt.' 


I.  In  general,  543. 
II,  Particular  buildings,  643. 

7.  In  general. 

The  construction  of  the  term  "pub- 
lic building"  depends  almost  entirely 
on  the  context  in  which  it  is  used, 
and  as  this  varies  in  practically  every 
case,  no  general  rule  as  to  the  mean- 
ing of  the  term  can  be  formulated. 
The  cases  have  therefore  been 
grouped  according  to  the  character 
of  the  particular  building  under  con- 
sideration, rather  than  according  to 
any  rule  of  law  governing  the  decision. 

However,  as  is  pointed  out  in  the 
reported  case  (State  v.  Swanson 
THBATHt  CnKJUiT,  ante,  539),  the 
basis  of  the  rule  of  construction  is 
generally  different  in  the  case  of 
buildings  publicly  owned  and  those 
privately  owned.  In  the  former  the 
fact  of  public  ownership  is  generally 
sufficient  to  put  a  building  in  the  class 
Imown  as  "public  buildings."  As  il- 
lustrative of  this  class  of  cases,  see 
CoUum  V.  State  (1900)  109  Ga.  531, 
35  S.  E.  121,  set  out  infra.  But  even 
this    distinction     does     not     always 


govern,  as  in  some  cases  the  character 
of  a  building,  though  owned  by  the 
public,  is  made  to  depend  on  the 
nature  of  its  use. 

On  the  other  hand,  where  the  build- 
ing in  question  is  privately  owned,  the 
nature  of  its  use  is  generally 
held  to  be  the  determining  factor 
with  respect  to  the  question  whether 
it  is  a  "public  building."  See  the  re- 
ported case  (State  v.  Swanson  Thea- 
ter CiRCurr),  and  other  cases  set  out 
infra. 

In  both  classes  of  cases,  however, 
the  language  of  the  particular  statute 
is  governing,  the  intention  of  the 
legislature  being  paramount  over 
either  rule  of  construction,  aad,  there- 
fore, the  statute  and  the  facts  must 
be  examined  in  each  case  in  order  to 
determine  whether  a  particular  build- 
ing is  a  "public  building"  under  the 
conditions  present. 

II.  Particular  buildinf/s. 

Apartment  house. 

In  Zeininger  v..  Preble  (1921)  173 
Wis.  243,  180  N.  W.  844,  an  apartment 
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house  occupied  by^a  large  number  of 
tenants  was  held  to  be  a  "public 
building"  within  the  meaning  of  a 
statute  requiring  every  owner  of  a 
public  building  to  construct  and  main- 
tain the  same  so  as  to  render  it  safe, 
and  which  defined  a  public  building  as 
"any  structure  used,  in  whole  or  in 
part,  as  a  place  of  resort,  assemblage, 
lodging,  trade,  traffic,  occupancy,  or 
used  by  the  public,  or  by  three  or  more 
tenants." 
Aaylnm. 

A  house  used  as  an  asylum  or  home 
for  defective  children  has  been  held 
not  to  be  a  "public  building"  within 
the  meaning  of  a  building  act  which 
defined  "public  building"  as  follows: 
"The  expression  'public  building' 
means  a  building  used  or  constructed 
or  adapted  to  be  used  as  a  church, 
chapel,  or  other  place  of  public  wor- 
ship, or  as  a  school,  college,  or  place 
of  instruction  (not  being  merely  a 
dwelling  house  so  used),  or  as  a 
hospital,  workhouse,  public  theater, 
public  hall,  public  concert  room, 
public  ballroom,  public  lecture  room, 
public  library,  or  public  exhibition 
room,  or  as  a  public  place  of  assembly, 
or  used  or  constructed  or  adapted  to 
be  used  for  any  other  public  purpose, 
also  a  building  used,  or  constructed, 
or  adapted  to  be  used  as  a  hotel, 
lodging  house,  home,  refuge,  or 
shelter,  where  such  building  extends 
to  more  than  250,000  cubic  feet,  or 
has  sleeping  accommodation  for  more 
than  100  persons."  Moses  t.  Mars- 
land  [1901]  1  Q.  B.  (Eng.)  668,  70 
L.  J.  Q.  B.  N.  S.  261,  65  J.  P.  183, 
49  Week.  Rep.  217,  83  L.  T.  N.  S.  740, 
17  Times,  L.  R.  190. 

Bride*  waU. 

In  Arnell  v.  London  &  N.  W.  R.  Co. 
[1852]  12  C.  B.  697,  138  Eng.  Reprint, 
1077,  it  was  held  that  the  wall  of  a 
railway  bridge  built  pursuant  to  an 
act  of  Parliament,  for  the  convenience 
and  safety  of  the  public,  was  a  "pub- 
lic building"  within  the  meaning  of  a 
local  paving  act,  requiring  the  owners 
of  abutting  "public  buildings"  to 
contribute  to  the  cost  of  paving. 

CaUp-iaeetliiK  bnUdlaga. 

In  Nye  v.  Whittemore   (1906)    193 


Mass.  208,  79  N.  E.  263,  set  out  in 
full  in  the  reported  case,  it  was  held 
that  the  term  "public  buildings,"  as 
used  in  a  charter  authorizing  a  cor- 
poration to  establish  a  summer  resort, 
included  camp-meeting  buildings. 

Cbnroh. 

A  church  is  not  a  public  buildins 
within  the  meaning  of  a  statute 
punishing  anyone  who  defaces  or  uses 
for  indecent  purposes  a  "public  build- 
ing." Collum  V.  State  (1900)  109  Ga. 
531,  35  S.  IB.  121,  wherein  it  was  said : 
"We  have  no  doubt  at  all  that 
the  words  'public  building,'  as  used 
in  this  Code  section,  relate  exclusive- 
ly to  buildings  owned  by  the  public 
as  such;  as,  for  instance,  the  state 
capitol,  courthouses,  city  halls,  and 
the  like.  These  words  cannot  possibly 
refer  to  a  'church'  building,  for  under 
our  Constitution,  which  forbids  any 
union  of  church  and  state,  neither 
the  state  nor  any  political  division 
thereof,  auch  as  a  county,  militia  dis- 
trict, or  municipality,  can  own  or  con- 
trol a  'church,'  and  if  a  church  build- 
ing should  become  the  property  of  the 
public,  it  would  instantly  cease  to 
be  in  any  sense  a  'church.'  It  makes 
not  a  particle  of  difference  from 
what  source  or  sources  the  means 
for  erecting  a  church  edifice  are  de- 
rived, or  whether,  after  it  is  erected, 
it  belongs  to  a  church  corporation  or 
to  an  aggregation  of  individuals  hold- 
ing as  tenants  in  common.  It  is,  at 
last,  in  any  view  of  the  matter,  only 
private,  and  not  public,  property,  and 
therefore  not  a  building  which  the 
language  used  in  §  726  of  our  Penal 
Code  was  designed  to  protect  from  in- 
jury, destruction,  or  defacement." 

Courthouse. 

Under  a  town  ordinance  whereby 
certain  land  was  reserved,  among 
other  things,  for  "public  buildings," 
it  was  held  that  the  term  "public 
building"  was  limited  in  its  meaning 
to  buildings  belonging  to  the  town, 
and  hence  a  county  courthouse  could 
not  be  lawfully  built  thereon.  Mc- 
Intyre  v.  El.  Paso  County  (1900)  15 
Colo.  App.  78,  61  Pac.  237,  wherein 
it  was  said:  "Under  no  rules  of  con- 
struction   could    the    words    'public 
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buildinira,'  In  the  sense  and  under 
the  circumstances  there  used,  be  con* 
strued  to  mean  other  than  public 
buildings  of  the  town  or  city.  The 
town  proprietors  were  laying  out  a 
town  site;  they  made  their  subdivi- 
sions, plats,  and  their  reservations 
solely  with  reference  to  the  building 
up  of  a  town,  and  to  the  promotion 
of  its  interests.  True,  a  county  court- 
house is  a  public  building,  but  so  is 
a  state  capitol,  penitentiary,  an  in- 
sane asylum,  schoolhouses,  and,  in 
fact,  all  buildings  erected  and  owned 
by  state,  county,  or  municipal  author- 
ities. If  the  contention  of  defendant 
is  correct,  then,  without  consulting 
the  wishes  of  the  municipality,  or  of 
its  people,  for  whose  use  this  ground 
was  dedicated,  any  buildings  of  the 
character  which  we  have  mentioned 
might  be  erected  upon  this  ground." 

Engine  Ikoiise. 

A  fire-engine  house  standing  on  the 
land  of  a  private  person  and  owned 
by  the  fire  company  occupying  it  has 
been  held  not  to  be  a  "public  build- 
ing" -within  the  meaning  of  a  statute 
empowering  the  removal  of  buildings 
encroaching  on  highways,  other  than 
"any  market  house  or  other  public 
building."  State,  Pancoast,  Prose- 
cutrix, V,  Troth  (1871)  34  N.  J.  L.  377, 
reversed  on  other  grounds  in  (1872) 
36  N.  J.  L.  422,  wherein  the  court 
said:  "The  use  of  the  words  'market 
house,'  preceding  the  words  'other 
public  building,'  shows  that  the  build- 
ing m«ant  was  such  as  that  the  prop- 
erty in  it,  and  also  its  possession  and 
use,  were  in  the  public.  An  engine 
house  is  not  a  public  building  in  that 
sense.  The  property  in  it  was  not  in 
the  public,  and  the  possession  of  it 
was  exclusively  in  the  company  which 
occupied  it,  and  they  made  no  com- 
plaint for  its  removal." 

HosyitaL 

Under  a  California  statute  (Pol. 
Code,  §  4046,  subd.  9)  county  hospitals 
are  declared  to  be  "public  buildings." 
See  Yolo  County-v.  Barney  (1889)  79 
CaL  376,  12  Am.  St.  Rep.  152,  21  Pae. 
838.  This  statute  also  includes  court- 
houses and  jails  in  the  term  "public 
buildings."  In  the  case  cited  the  ques- 
19  A.L.R.— 35. 


tion  at  issue  was  whether  land  owned 
by  a  county  on  which  it  had  con- 
structed a  county  hospital  was  dedi- 
cated to  a  public  use  so  as  to  bar 
any  claim  thereto  through  adverse 
possession,  the  court  holding  that 
as  the  hospital  was  a  "public  build- 
ing," the  land  on  which  it  stood  was 
necessarily  devoted  to  a  public  use. 
The  term  "public  buildings,"  as  used 
in  an  act  relating  to  rates  on  "all 
halls,  jails,  chapels,  meetinghouses, 
schools,  almhouses,  and  other  pub- 
lic buildings,"  has  been  held  to  in- 
clude an  infirmary  supported  by  vol- 
untary contributions  and  located  on 
its  own  grounds.  Bedford  General 
Infirmary  v.  Commissioners  for  Im- 
provement (1862)  7  Exch.  768,  155 
Eng.  Reprint,  1160,  wherein  it  was 
said:  "The  true  construction  of  the 
words  'public  buildings'  is  'not  private 
buildings,'  because  public  buildings 
are  to  be  assessed  upon  a  different 
scale  from  private  buildings.  The 
59th  section  is  a  clause  in  miti- 
gation of  rate;  and  that  is  attempt- 
ed to  be  turned  into  an  exemption 
from  all  rate,  on  the  ground  that  a 
hospital  is  not  mentioned.  That  is 
incorrect.  A  hospital  is  as  much  a 
public  building  as  a  public  school, 
which  no  one  has  right  to  enter  but 
the  scholar  J,  governors,  and  those  who 
have  the  privilege  of  sending  scholars. 
So,  also,  with  respect  to  almshouses, 
it  is  not  the  whole  world  who  are 
permitted  to  enter,  but  only  the  oc- 
cupants and  those  who  subscribe  to 
the  charity.  It  is  clear,  however,  that 
the  statute  treats  almshouses  as 
public  buildings,  for  it  excepts  from 
the  rate  thereby  imposed  certain  alms- 
houses, which  would  therefore  have 
to  be  assessed  as  private  buildings." 

School  or  aomdemy. 

In  Texas  the  term  "public  building" 
as  used  in  a  statute  penalizing  the 
defacing  of  a  public  building  is  de- 
fined by  statute  as  follows:  "The 
term  'public  building,'  as  used  in  the 
preceding  article,  means  the  capitol 
and  all  other  buildings  in  the  capital 
grounds  at  the  seat  of  government, 
including  the  general  land  oifice  and 
the  executive  mansion,   the  various 
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state  asylums,  and  all  buildings  be- 
longing to  either,  all  college  or 
oniveraity  buildings  erected  by  the 
state,  all  courthouses  and  jails  and  all 
other  buildings  held  for  public 
use  by  any  department  or  branch  of 
government,  state,  county,  or  munic- 
ipal; and  the  specific  enumeration  of 
the  above  shall  not  exclude  other 
buildings  not  named  properly  coming 
within  the  meaning  and  description  of 
a  public  building."  Construing  this 
statute  it  has  been  held  that  a  school- 
house  comes  within  its  terms.  Thurs- 
ton V.  State  (1910)  68  Tex.  Crim.  Rep. 
308,  126  S.  W.  31.  See  also  Clark 
V.  State  (1887)  23  Tex.  App.  260,  6 
S.  W.  115. 

But  it  has  been  held  that  where  the 
building  is  one  not  specifically  named 
in  the  statute  as  a  public  building, 
and  is  sought  to  be  included  under 
the  phrase  "all  other  buildings,"  in 
order  to  charge  the  offense  of  defac- 
ing a  public  building  the  information 
must  allege  that  the  building  is  a 
public  building  held  for  public  use. 
Brown  v.  State  (1884)  16  Tex.  App. 
245;  Pratt  v.  State  (1886)  19  Tex.  App. 
276;  Hughes  v.  State  (1910)  59  Tex. 
Crim.  Rep.  360,  128  S.  W.  904. 

It  has  been  held  that  a  public  school 
building  was  not  included  in  a  statute 
which,  in  addition  to  other  powers 
over  public  buildings  conferred  on 
cities,  declared  that  they  should  also 
have  the  power  "to  prevent  the  over- 
crowding thereof,  and  to  regulate  the 
placing  and  use  of  seats,  chairs, 
benches,  scenery,  curtains,  blinds, 
screens,  or  other  appliances  therein." 
Salt  Lake  City  v.  Board  of  Education 
(1918)  52  Utah,  640,  176  Pac.  664, 
wherein  the  court  said:  "It  will  be 
observed  that  school  buildings  are 
not  specifically  mentioned  in  any  of 
the  subdivisions  of  §  206,  supra.  If, 
therefore,  school  buildings  are  in- 
eluded,  they  must  come  within  the 
designation  of  "public  buildings,'  or 
of  'all  buildings,'  mentioned  in  said 
subdivisions.  Counsel  for  respondent 
contend  that  all  of  the  conunon- 
school  buildings  within  cities  are  nec- 
essarily included  within  those  terms. 
Whether  such  is  the  case  or  not  is, 
however,  in  view  of  all  that  is  con- 


tained in  our  Constitution  and  stat- 
utes concerning  our  public  school 
system,  a  matter  of  construction.  As 
before  stated,  the  control  of  our  pub- 
lic school  system  remains  with  the 
legislature,  except  where  such  control 
is  expressly  or  by  necessary  implica- 
tion conferred  on  some  other  power 
...  It  must,  on  only  slight  reflec 
tion,  become  apparent  to  everj'- 
one  th^t  the  sweeping  language  delat- 
ing to  the  overcrowding,  scenery, 
curtains,  blinds,  screens,  and  other 
appliances,  was  not,  and  could  not 
have  been,  intended  to  apply  to  the 
public  school  buildings.  To  do  so 
would  make  the  statute  wholly  inap- 
plicable and  unreasonable.  Moreover, 
such  a  construction  would  result  in 
practically  robbing  tiie  boards  of 
education  in  cities  of  the  control  of 
such  buildings.  The  statute,  there- 
fore, cannot  be  given  a  literal  con- 
struction and  application.  At  all 
events  it  would  in  a  large  measure,  if 
not  entirely,  confer  the  power  of  con- 
trol upon  the  city  authorities.  To  do 
that  was  manifestly  not  the  intention 
of  the  legislature.  .  .  .  We  are 
forced  to  the  conclusion  that  the 
legislature  did  not  intend  to  cede  the 
control  over  public  schools  to  the  city 
authorities,  but  intended  to,  and  did, 
confer  that  power  upon  the  boards  of 
education  of  such  cities." 

So,  in  State,  Field,  Prosecutor,  v. 
Bayonne  (1887)  49  N.  J.  L.  308,  8  Atl. 
114,  it  appeared  that  by  the  terms  of 
a  city  charter  the  mayor  and  council 
were  authorized  to  purchase  sites 
for  parks,  markets,  public  buildings, 
and  wharves,  and  to  erect  suitable 
buildings,  wharves,  or  other  struc- 
tures or  improvements,  and  for  said 
purposes,  or  for  the  purpose  of  pur- 
chasing sites  for  schoolhouses,  to  is- 
sue bonds.  It  was  contended  that 
under  this  statute  schoolhouses  were 
included  in  the  term  "public  build- 
ings," and  hence  a  resolution  to  issue 
bonds  to  enlarge  a  schoolhouse  was 
legal.  Denying  this  contention  the 
court  said:  "This  contention  is 
rendered  untenable  by  the  fact  that 
both  terms  appear  in  the  same  sec- 
tion, and  upon  this  construction  the 
word  'schoolhouses'  would  be  mean- 


Digitized  by 


Google 


ANNO.— PUBLIC  BXJILDING— WHAT  IS. 


547 


inglesB.  This  construction  would  be 
violative  of  the  primary  rule  that  the 
legislature  intended  each  word  to 
have  a  meaning.  Both  the  old  charter 
and  the  new  indicata  that  the  word 
'schoolhouse'  was  used  in  the  latter 
as  entirely  distinctive  from  the  words 
'public  buildings.'  " 

An  academy  is  not  a  public  building 
within  the  meaning  of  a  statute 
authorizing  the  trustees  of  a  county 
to  hold  title  to  and  reserve  certain 
land  for  "public  buildings."  Kitta' 
ning  Academy  v.  Brown  (1861)  41  Pa. 
270,  wherein  it  was  said:  "If  it  be 
admitted  that  the  Act  of  1803  had  im- 
pressed the  condition  upon  the  title 
that  it  should  be  held  for  the  use  of 
the  'public  buildings'  of  the  county, 
these  must  be  construed  to  be  a  court- 
house, the  necessary  public  offices  for 
the  conduct  of  the  business  of  county 
officers,  and  a  jail.  An  academy  is 
not  a  public  building  within  the  mean- 
ing of  the  act  of  assembly.  The 
legislature  had  in  mind  those  build- 
ings which  are  ordinarily  used  in  con-  - 
ducting  county  affairs.  Nothing 
more.  Churches,  academies,  school- 
houses,  poorhouses,  and  the  like,  are 
in  some  sense  public  buildings,  but 
they  are  not  what  is  meant  by 
legislative  language,  when,  in  the 
erection  of  new  counties,  'public  build- 
ings' are  provided  for,  because  they 
are    not   indispensable   to   the    con- 


duct of  the  ordinary  business  of  the 
county." 

Tlteater. 

Applying  the  rule  of  construction 
as  governed  by  the  use  to  which  a 
building  is  put,  it  is  held  in  the  re- 
ported case  (State  v.  Swanson  Thea- 
ter Circuit,  ante,  539)  that  a  theater 
is  a  "public  building"  within  the 
meaning  of  a  statute  authorizing  the 
state  board  of  health  to  prepare  rules 
and  regulations  governing  the  proper 
sanitation  of  "public  buildings." 

'Waterworks. 

The  words  "public  building"  do  not 
include  a  municipal  waterworks. 
State  ex  rel.  Robinson  vi  Columbia 
(1892)  111  Mo.  365,  20  S.  W.  90, 
wherein  it  was  held  that  a  town  could 
not  raise  revenue  for  the  construction 
of  a  waterworks  system,  under  a 
statute  providing  for  taxation  for  the 
purposes  of  raising  funds  to  construct 
public  buildings.  ; 

'Workkonse. 

Under  an  act  relating  to  the  assess- 
ment of  "public  buildings"  for  taxa- 
tion, it  has  been  held  that  a  "work- 
house" erected  by  the  directors  of  the 
poor  of  a  town  came  within  the  mean- 
ing of  the  term  "public  building." 
Bedford  Union  v.  Commissioners  for 
Improvement  (1852)  21  L.  J.  Mag. 
Caa.  224,  7  Exeh.  777,  165  Eng.  Re- 
print, 1168.  M.  B. 


PENINSULAR  STATE  SAVINGS  BANK  of  Detroit,  Michigan, 

V. 

CITIZENS'  NATIONAL  BANK  of  Knoxville,  Iowa,  Appt 

lotca  Supreme  Courts  May  91,  1910. 
(Peninsular  Bank  v.  Citizens'  Nat.  Bank,  186  Iowa,  418,  172  N.  W.  293.) 

Evidence  —  presumption  —  damagres  from  conversion  of  draft. 

1.  Upon  proof  of  conversion  by  the  collecting  bank  of  a  draft  sent  for 
collection,  the  owner  is  presumed  to  have  been  damaged  to  the  extent  of 
its  face  value. 

{See  note  on  this  question  beginning  on  page  555.] 
Bills  and  notes  —  failure  to  remit  pro-     upon  receiving  a  check  of  the  con- 


ceeds  of  draft  after  collection  — 

Uability. 

2.  A  bank  which,  after  receiving  for 
collection  a  draft  with  bill  of  lading 
attached,  surrenders  the  bill  of  lading 


signee  for  the  amount  of  the  draft,  and 
follows  his  instruction  not  to  remit  the 
proceeds  of  the  check  until  further  di- 
rections, is  liable  to  the  owner  of  the 
draft  for  its  face  value. 
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—  want  of  value  of  shifmieiit  —  de- 
fense to  action  for  proceeds  of  draft. 

3.  A  bank  to  which  a  draft  with  bill 
of  lading  attached  is  sent  for  collec- 
tion, by  one  who  has  purchased  it  for 


value,  cannot  set  up  absence  of  value 
in  the  shipment  in  defense  to  an  ac- 
tion to  recover  the  proceeds  of  the 
draft. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Marion 
County  (Hays,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  alleged  conversion  of  a  draft.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 


Messrs.  Vander  Ploeg  &  Johnson 
for  appellant: 

A  bill  of  lading  simply  represents 
the  property,  and  the  indorsement  and 
delivery  of  the  bill  of  lading  by  the 
Denby  Motor  Truck  Company  to  the 
plaintiff  only  operated  to  pass  the 
title  to  the  motor  truck  to  the  plain- 
tiff bank. 

First  Nat.  Bank  v.  Mt.  Pleasant  Mill. 
Co.  103  Iowa,  518,  72  N.  W.  689;  Me- 
chanics &  T.  Bank  v.  Farmers  &  M. 
Nat.  Bank,  60  N.  Y.  47;  Forbes  v. 
Boston  &  L.  R.  R.  Co.  133  Mass.  154; 
Holmes  v.  German  Secur.  Bank,  87  Pa. 
525;  Dows  v.  National  Exch.  Bank,  91 
U.  S.  618,  23  L.  ed.  214. 

The  fact  that  the  draft  attached  to 
the  bill  of  lading  was  for  more  than 
the  value  of  the  motor  truck  does  not 
affect  the  measure  of  damages  for 
converting  the  bill  of  lading  by  deliv- 
ering the  same  to  the  S.  L.  Collins  Oil 
Company  without  the  pajonent  of  the 
sight  draft.  As  the  bill  of  lading  sim- 
ply represents  the  goods,  the  measure 
of  damages  is  the  value  of  the  goods 
at  the  time  of  the  conversion  of  the 
bill  of  lading. 

Belden  v.  Boston  &  M.  R.  Co.  88  Vt. 
300,  92  Atl.  212;  Louisville  &  N.  R.  Co. 
V.  Hartwell,  99  Ky.  486,  36  S.  W.  183, 
38  S.  W.  1041 ;  10  C.  J.  277. 

The  sight  draft,  in  any  event,  was 
no  more  than  prima  facie  evidence  of 
the  value  of  the  automobile  truck,  and 
the  defendant  should  have  been  per- 
mitted to  introduce  testimony  to  show 
that  the  value  of  the  automobile  truck 
was  less  than  the  amount  named  in 
the  sight  draft. 

Citizens  Nat.  Bank  v.  Third  Nat 
Bank,  19  Ind.  App.  69,  49  N.  E.  171; 
Ft.  Dearborn  Nat.  Bank  v.  Security 
Bank,  87  Minn.  81,  91  N.  W.  257. 

The  measure  of  damages  to  which 
the  plaintiff  was  entitled  was  not  the 
face  of  the  sight  draft,  but  the  value 
of  the  automobile  truck  at  the  time  and 
place  that  the  bill  of  lading  was  de- 
livered by  the  defendant  bank  to  the 
S.  L.  Collins  Oil  Company. 


People's  Nat.  Bank  v.  Brogden,  98 
Tex.  360,  83  S.  W.  1098,  —  Tex.  Civ. 
App.  — ,  84  S.  W.  601 ;  Louisville  &  N. 
R.  Co.  V.  Hartwell,  99  Ky.  436,  36  S. 
W.  183,  38  S.  W.  1041. 

In  order  to  recover  substantial  dam- 
ages for  violation  of  the  instructions 
relating  to  the  surrender  of  the  bill  of 
lading,  the  burden  was  upon  the  plain- 
tiff to  prove  that  it  had  suffered  such 
damages. 

Fox  V.  Davenport  Nat.  Bank,  73 
Iowa,  649,  35  N.  W.  688. 

Mr.  W.  H.  Lyon  for  appellee. 

Weaver,  J.,  delivered  the  opinion 
of  the  court: 

The  Denby  Motor  Truck  Com- 
pany, doing  business  in  Michigan, 
consigned  one  motor  truck  to  its 
own  order  to  Enoxville,  Iowa,  and 
delivered  it  to  the  Grand  Trunk 
Railway  Company,  a  common  car- 
rier, for  transportation  to  Knox- 
ville.  For  this  shipment  the  truck 
company  took  from  the  carrier  a  re- 
ceipt and  bill  of  lading,  stating  its 
own  name  as  consignee  and  marked, 
"Notify  S.  L.  Collins  Oil  Company, 
Knoxville,  Iowa."  It  also  provided 
in  terms  tihat  the  surrender  of  the 
original  bill  of  lading,  properly  in- 
dorsed, should  be  a  condition  prece- 
dent to  the  delivery  of  the  shipment 
by  the  carrier,  and  that  inspection 
of  the  property  should  not  be  per- 
mitted unless  provided  by  wire,  or 
unless  written  permission  so  to  do 
was  indorsed  on  said  bill.  Having 
received  the  bill  of  lading,  the  tru(£ 
company  drew  its  draft  upon  S.  L. 
Collins  Oil  Company  for  $848.50, 
which  draft,  accompanied  by  the 
bill  of  lading,  they  negotiated  and 
delivered  to  the  plaintiff,  and  re- 
ceived credit  for  the  full  face  there- 
of. On  the  same  day  the  plaintiff 
bank  forwarded  both  draft  and  bill 
of  lading  to  the  defendant.  Citizens' 
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National  Bank  of  KnoxviUe,  for  col- 
lection, with  instructions  to  "deliver 
bill  of  lading  on  payment  of  draft 
only."  Lafe  Collins,  who  was 
president  of  the  defendant  bank, 
was  also  president  of  the  S.  L.  Col- 
lins Oil  Company.  On  receipt  of  the 
draft  and  bill  of  lading  by  the  bank 
at  KnoxviUe,  Collins  took  possession 
of  the  bill,  presented  it  to  the  car- 
rier, and  obtained  possession  of  the 
truck  for  the  oil  company,  by  which 
it  has  since  been  retained.  At  some 
time,  whether  before  or  after  taking 
possession  of  the  bill  of  lading  does 
not  appear,  Collins  made  and  de- 
livered his  check  to  the  defendant 
for  the  full  amount  of  the  draft, 
$848.50,  but  instructed  the  bank  not 
to  pay  or  remit  it  to  plaintiff  until 
he  should  so  direct.  Neither  draft 
nor  bill  of  lading  has  ever  been  re- 
turned or  accounted  for  by  the  de- 
fendant. Payment  having  been 
demanded  by  the  plaintiff  and  re- 
fused by  the  defendant,  this  action 
was  brought  to  recover  the  amount 
of  the  draft  as  damages  for  its  con- 
version. The  defendant's  answer 
admits  receiving  the  draft  and  bill 
of  lading,  but  denies  all  other  alle- 
gations of  the  petition.  The  facts 
above  set  forth  are  wholly  undisput- 
ed. 

At  the  close  of  the  plaintiff's  tes- 
timony, and  again  when  both  par- 
ties had  rested,  defendant  moved 
for  a  directed  verdict  in  its  favor. 
The  grounds  assigned  for  the  mo- 
tion are: 

(1)  Insufficient  evidence  to  sus- 
tain a  recovery. 

(2)  That  under  the  law  appli- 
cable to  the  case  the  oil  company 
was  the  consignee  in  fact,  and  was 
entitled  to  demand  and  receive  de- 
livery of  the  truck  without  presen- 
tation of  the  bill  of  lading. 

(3)  That  plaintiff  had  failed  to 
prove  the  value  of  the  truck  de- 
scribed in  the  bill  of  lading. 

The  motion  having  been  denied, 
defendant  offered  to  prove  by  com- 
petent testimony  that  the  value  of 
the  truck  represented  by  the  bill  of 
lading  at  the  time  the  bill  was  sur- 
rendered to  Collins  did  not  exceed 


$600,  and,  the  offer  being  overruled, 
defendant  rested  without  tender  or 
offer  of  other  evidence.  Plaintiff's 
motion  for  a  directed  verdict  in  its 
favor  was  thereupon  sustained,  and 
from  the  judgment  thereupon  de- 
fendant appealed. 

In  argument  to  this  court  the  ap- 
pellant relies  on  the  single  proposi- 
tion that  the  measure  of  plaintiff's 
damages,  if  any,  is  the  actual  value 
of  the  truck  described  in  the  bill  of 
lading,  and  that  if  there  be  no  evi- 
dence of  such  value  there  can  be  no 
recovery;  or,  if  there  be  any  right 
of  recovery  upon  the  showing  made, 
it  is  for  nominal  damages  only,  and 
it  was,  therefore,  error  for  the  trial 
court  to  overrule  the  defendant's 
offer  to  prove  such  value  to  be  less 
than  the  amount  of  the  draft. 

Counsel's  argument  proceeds  up- 
on the  theory  that  this  action,  in 
legal  effect,  is  one  for  the  recovery 
of  damages  for  the  loss  of  the  truck 
described  in  the  bill  of  lading,  and, 
such  being  the  case,  the  measure  of 
damages  is  necessarily  the  value  of 
the  truck,  the  accompanying  draft 
being,  at  most,  mere  prima  facie 
evidence  of  such  value.  Now  it  may 
be  admitted,  as  counsel  contend, 
that  the  indorsement  and  transfer 
of  the  bill  of  lading  serve  to  vest  the 
title  to  the  truck  in  plaintiff,  but  it 
by  no  means  follows  that  tiiis  is  an 
action  to  recover  its  value.  Plaintiff 
did  not  buy  the  truck ;  it  bought  the 
truck  company's  draft  on  the  oil 
company  for  $848.50,  and  took  the 
legal  titie  to  the  truck  as  security 
for  its  acceptance  and  payment.  It 
sent  both  bill  and  draft  to  the  de- 
fendant, to  collect,  not  the  reason- 
able or  market  value  of  the  truck, 
but  the  amount  of  the  draft.  If  the 
draft  had  been  dishonored  upon 
presentation,  and  the  security  had 
been  surrendered  or  lost  by  the  de- 
fendant, plaintiff  could  have  sued 
and  recovered  the  value  of  it,  but 
this  was  not  the  plaintiff's  only  re- 
course. As  between  itself  and  the 
truck  company  the  draft  was  a  bill 
of  exchange,  and  upon  its  dishonor 
by  nonacceptance  plaintiff  had  im- 
mediate right  of  recourse  thereon 
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against  said  company.  The  petition 
not  only  charges  the  unauthorized 
surrender  of  ttie  truck  and  defend- 
ant's faihire  to  collect  the  draft  be- 
fore such  surrender,  but  also  alleges, 
defendant's  refusal  to  return  the 
draft  upon  demand.  This  is  a  suffi- 
cient allegation  of  a  conversion  of 
the  instrument. 

Proof  of  the  conversion  is  undis- 
puted, and  plaintiff  is  presumed  to 
have  been  damaged 
J^-'i^^Str.™         to  the  extent  of  its 

preanmpttoii —  tt    v. 

dmmatseB  from  faCB  ValUC.  Hub- 
c«nve.-Ioi.  of  ^^^^  ^    g^^j.^  -^    jj^g 

Co.  129  Iowa,  13, 
105  N.  W.  332;  Dean  v.  Nichols  & 
S.  Co.  95  Iowa,  89,  63  N.  W.  582. 
Evidence  showing  the  value  of  the 
truck  to  be  less  than  the  amount  of 
the  draft  had  no  tendency  to  rebut 
the  presumption  that  the  draft  was 
worth  the  sum  for  which  it  was 
drawn. 

There  is  still  another  aspect  to 
the  case  which  necessitates  an  af- 
firmance of  the  judgment  below.  It 
was  shown  by  the  cashier  of  the  de- 
fendant bank,  not  only  that  it  re- 
ceived the  draft  for  collection,  but 
also  that  it  received  from  the  presi- 
dent of  the  oil  company,  who  was 
also  its  own  president,  a  check  for 
the  full  amount  of  the  drafts — 
which  it  still  holds, — and  says,  in 
excuse  of  its  failure  to  remit,  that 
said  officer  ordered  its  nonpayment 
until  he  should  direct  otherwise.  In 
other  words,  defendant  has  collect- 
ed the  full  amount  of  the  draft,  but 
withholds  its  remittance  to  the 
payee  at  the  request  of  the  debtor. 
This  being  admitted,  it  is  bound  in 
law  to  account  to 
?«n»r"*o"re*.Sir  plaintiff  for  the  full 

SJS5r*;?f-te*?  face  of  the  draft, 
coiieetion—  or   to    affirmatively 

HabllltT.  pjg^^j       ^n^      pj.^jyg 

some  fact  or  facts  which  excuse  or 
avoid  performance  of  that  duty. 
No  such  defense  is  pleaded,  and 
none  is  proved.  In  other  words,  the 
defendant  confesses  the  truth  of  the 
averments  of  the  petition,  but  nei- 
ther alleges  nor  proves  any  new 
matter  which  tends  to  deprive  the 
admitted   facts   of   their   ordinary 


legal  effect.    If  it  be  true,  as  per- 
haps we  may  infer,  that  there  is 
some    dispute    between    the    truck 
company    and    the 
oil    company    con-  ^rSuUliTS'* 

Cemmg      the     truck  «e«e»«e  t*  aeHoa 

described  in  the  5'^?^"'"" "' 
bill  of  lading,  the 
merits  of  such  controversy  are 
wholly  immaterial,  in  this  action  be- 
tween the  plaintiff,  who  purchased 
the  draft,  and  the  defendant,  to 
whom  it  was  sent  for  collection. 
To  sustain  the  defendant's  position 
upon  this  appeal  would  be  tanta- 
mount to  saying  that  in  any  and 
every  case  where  property  is  sold 
for  delivery  by  carrier  upon  pay- 
ment of  the  agreed  purchase  price, 
if  the  purchaser  is  fortunate 
enough,  or  cunning  enough,  to  se- 
cure a  delivery  without  payment,  he 
is  no  longer  bound  by  the  price 
agreed  upon,  and  the  seller  can  re- 
cover on  the  basis  of  the  market 
value  only.  No  authority  for  such 
holding  can  be  found.  The  cases 
cited  by  appellant  where  common 
carriers  have  been  sued  for  conver- 
sion of  the  property  described  in 
bills  of  lading,  and  have  been  held 
liable  for  no  more  than  the  value  of 
the  tiling  converted,  are  not  at  all  in 
point.  In  Belden  v.  Boston  &  M.  R. 
Co.  88  Vt.  300,  92  Atl.  212,  the  ac- 
tion was  by  a  shipper  against  a  car- 
rier because  the  latter  had  delivered 
the  goods  to  the  consignee  without 
presentation  of  the  bill  of  lading. 
It  was  not  an  action  against  the  con- 
signee for  the  contract  price,  or 
against  a  bank  or  collection  agency 
for  conversion  of  a  draft  for  the 
purchase  price.  The  duty  of  the  car- 
rier was  to  safely  transport  the 
goods  and  make  proper  delivery  to 
the  consignee,  and  if,  by  failure  in 
this  duty,  it  became  chargeable  as 
for  a  conversion  of  the  property, 
the  measure  of  its  liability  was,  as 
in  other  cases  of  conversion,  the 
value  of  the  thing  converted.  This 
liability  on  the  part  of  the  carrier 
did  not  relieve  the  consignee  from 
his  obligation  to  pay  the  contract 
price  of  the  shipment,  or  the  con- 
signor from  its  liability  as  drawer 
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upon  any  draft  drawn  against  the  lost,  but  there  is  no  such  issue  in 

shipment  and  negotiated  to  a  bank,  this  case. 

The  shipper  in  such  case  could  main-  The  trial  court  did  not  err  in  di- 

tain  an  action  against  the  carrier  recting  a  verdict  for  plaintiff,  and 

for  the  value  of  the  property  lost,  or  the  judgment  appealed  from  is  af- 

against  the  consignee  for  the  con-  firmed. 

tract  price  of  the  property,  and  the  Ladd,  Ch.  J.,  and  Gaynor  and  Ste-- 

purchaser  of  the  draft,  if  one  is  v»na   tt    mnpnr 
drawn  against  the  shipment   and 
dishonored  for  want  of  acceptance, 
may  sue  the  drawer,  and  recover 

thereon  its  full  face  value.  The  measure  of  damages  for  breach 

So,  too,  as  before  noted,  if  the  of  duty  by  bank  in  respect  to  coUec- 

draft  be  drawn  with  the  bill  of  lad-  tion  of  commercial  paper  is  the  sub- 

ing  attached,  the  title  to  the  ship-  ject     of    the    annotation    following 

ment  vests  in  the  holder   of  the  Northwestern  Nat.  Bank  v.  People's 

draft  as  security  for  its  payment.  State  Bank,  post,  655.     Particular- 

and    if,   by  fault   of   the   carrier,  ly,   as  to  measure  of  damages  for 

the  security  be  lost  or  converi;ed,  breach  of  duty  by  turning  over  bill  of 

then  the  right  of  the  holder  to  re-  lading  without  requiring  payment  of 

cover  from  the  carrier  would   be  draft,  see  subd.  III.  d,  1,  of  that  an- 

limited  to  the  value  of  the  thing  notation. 


XOTE. 


NORTHWESTERN    NATIONAL    BANK    of    Minneapolis,    Minnesota, 

Appt., 

V. 

PEOPLE'S  STATE  BANK  of  Courtland,  Kansas. 

Kanaaa  Supreme  Court  — July  9,  1991. 
(109  Kan.  506,  200  Pac.  278.) 

Damages  —  for  delivery  of  bill  of  lading  without  ci^ecting  draft. 

The  seller  of  certain  cars  of  potatoes  drew  sight  drafts  on  the  purchaser 
in  favor  of  the  plaintiff  bank,  and  attached  them  to  the  bills  of  lading 
with  instructions  to  deliver  on  payment  of  drafts  only.  The  plaintiff  bank 
sent  the  bills  with  drafts  attached  to  the  defendant  bank,  which  bank 
delivered  the  bills  of  lading  without  collecting  the  drafts.-  In  a  suit  for 
damages  against  such  bank  for  failure  to  follow  instructions,  held,  that 
actual  damages  only  can  be  recovered — in  this  case'  nothing,  as  the  plain- 
tiff received  all  the  potatoes  brought  and  were  actually  wortK 

[See  note  on  this  question  beginning  on  page  555.] 


Headnote  by  West,  J. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Republic 
County  (Hogin,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
damages  for  its  failure  to  follow  instructions  as  to  collection  of  certain 
drafts.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  N.  J.  Ward  for  appellant. 

Messrs.  Park  B.  Pulsifer,  Charles  L. 
Hunt,  and  Clyde  L.  Short,  for  appellee : 

Plaintiff  received  all  the  potatoes 
were  worth,  and,  having  received  all 
it  was  entitled  to,  can  recover  noth- 
ing. 

•  Scott  v.  W.  H.  Mclntyre  Co.  93  Kan. 
508,  L.R.A.1915D,  139,  144  Pac.  1002; 
Farmers  &  M.  Nat.  Bank  v.  Sprout,  104 
Kan.  348,  179  Pac.  301;  Lampl  v. 
Hawkins,  106  Kan.  423,  188  Pac.  233; 
Cardwell  v.  Bennett,  105  Kan.  114,  181 
Pac,  602;  8  R.  C.  L.  631;  5  Cyc,  511; 
7  C.  J.  624;  People's  Nat.  Bank  v. 
Brogden,  98  Tex.  360,  83  S.  W.  1098; 
Collin  County  Nat.  Bank  v.  Turner,  — 
Tex.  Civ.  App.  — ,  167  S.  W.  165;  Gregg 
V.  Bank  of  Columbia,  72  S.  C.  458,  110 
Am.  St.  Rep.  633,  52  S.  E.  195;  A.  G. 
Becker  &  Co.  v.  First  Nat.  Bank,  15  N. 
D.  279,  107  N.  W.  968;  Terrell  v.  Com- 
mercial Nat.  Bank,  —  Tex.  Civ.  App. 
— ,  199  S.  W.  1133;  Jurado  v.  Holmes, 
—  Tex.  Civ.  App.  — ,  200  S.  W.  859; 
Commercial  Bank  v.  First  State  Bank 
&  T.  Co.  —  Tex.  Civ.  App.  — ,  153  S. 
W.  1175;  First  Nat.  Bank  v.  Henry, 
159  Ala.  867,  49  So.  97;  St.  Louis  Car- 
bonating  &  Mfg.  Co.  v.  Lookeba  State 
Bank,  35  Okla.  434,  130  Pac.  280;  Sec- 
ond Nat.  Bank  v.  Bank  of  Alma,  99 
Ark.  386,  138  S.  W.  472,  2  N.  C.  C.  A. 
737;  Citizens  Nat.  Bank  v.  Third  Nat. 
Bank,  19  Ind.  App.  69,  49  N.  E.  171; 
Ft.  Dearborn '  Nat.  Bank  v.  Security 
Bank,  87  Minn.  81,  91  N.  W.  257. 

West,  J.,  delivered  the  opinion  of 
the  court: 

W.  H.  Ferrell  &  Company  of  Min- 
neapolis, Minnesota,  sold  three  ship- 
ments of  potatoes  to  R.  Cameron  of 
Courtland,  Kansas,  consigning  two 
of  them,  shippers'  orders,  to  W.  H. 
Ferrell  &  Company  at  Mankato, 
Kansas,  and  one,  shippers'  orders, 
to  Philllpsburg,  to  notify  H.  C.  Bick- 
ford.  With  each  shipment  was  a 
sight  draft,  drawn  by  W.  H.  Ferrell 
&  Company  on  R.  Cameron  in  favor 
of  the  plaintiff,  attached  to  the  bill 
of  lading,  and  indorsed  in  blank  by 
W.  H.  Ferrell  &  Company,  with 
written  instructions:  Deliver  docu- 
ments on  payment  of  draft  only. 
.  .  .  Return  at  once  if  not  accept- 
ed or  paid.  .  .  .  Telegraph  non- 
payment of  drafts  of  $500  or  over" 
— signed  by  the  plaintiff  bank. 
These  were  sent  to  the  defendant 
for  collection. 


The  cashier  of  the  defendant 
bank  detached  the  bills  of  lading 
and  delivered  them  to  Cameron 
without  collecting  any  money  on  the 
drafts.  Cameron  obtained  posses- 
sion of  the  potatoes,  which  he  claims 
were  not  up  to  the  quality  agreed 
upon.  He  procured  a  reduction  on 
the  two  cars  sold  to  one  customer, 
and  took  over  the  other  car  and  re- 
tailed it  out,  receiving  altogether 
from  the  three  cars  $814.41  less 
than  their  cost. 

The  plaintiff  sued,  alleging,  in 
substance,  that  the  defendant  bank 
failed  to  follow  instructions,  and 
asked  for  damages  in  the  sum  of 
$814.41,  with  interest,  alleging  that 
if  the  defendant  made  any  reduction 
to  Cameron  it  was  without  the 
knowledge  or  authority  of  the  plain- 
tiff, and  averring  that  the  defend- 
ant undertook  to  handle  and  collect 
the  drafts  in  accordance  with  in- 
structions given,  and  that  the  plain- 
tiff was  the  owner  and  holder  of  the 
drafts. 

The  amended  answer,  after  a 
general  denial,  admitted  receiving 
the  drafts  for  collection  and  remit- 
tance ;  alleged  that  the  potatoes  were 
of  inferior  quality,  and  that  the 
shippers  authorized  Cameron  to 
make  reasonable  allowance  to  the 
customers  to  whom  he  had  sold 
some  of  them,  that  the  potatoes  were 
sold  for  all  that  they  were,  in  fact, 
worth,  and  that  the  shipper  and 
buyer  had  settled  for  the  loss,  and 
had  done  so  at  the  suggestion  of  the 
plaintiff,  who  accepted  and  approved 
and  ratified  the  settlement. 

The  jury  found  for  the  defend- 
ant, and  in  answer  to  special  ques- 
tions found  that  the  settlement  be- 
tween Ferrell  and  Cameron  includ- 
ed the  shortage  on  the  draft. 

The  plaintiff  appeals,  and  insists 
that,  being  the  ovvmer  of  the  drafts 
and  having  turned  them  over  to  the 
defendant  bank  for  collection,  and 
the  latter  having  failed  to  follow  the 
written  instructions,  the  plaintiff  is 
entitled  to  recover  the  difference 
between  the  face  of  the  drafts  and 
the  amount  realized  from  the  sale 
of  the  potatoes. 

The  defendant's  theory  is  that 
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the  drafts  were  unaccepted;  that 
the  plaintiff  has  received  all  that  the 
potatoes,  for  which  the  drafts  were 
drawn,  were  worth;  and  that  the 
shortage  was  settled  for  with  the 
consent  of  the  plaintiff  and  with  its 
approval,  and  that  the  court  cor- 
rectly charged  the  measure  of  dam- 
ages to  be  the  real  loss  suffered  by 
the  default  of  the  defendant  bank; 
in  other  words,  that  the  action  is 
really  for  the  conversion  of  per- 
sonal property,  and  the  recovery 
limited  to  the  value  thereof. 

Ordinarily,  when  a  bank  under- 
takes to  make  a- collection  for  a  cus- 
tomer it  must  follow  instructions, 
and  can  depart  therefrom  only  at 
its  peril.  This  rule  is  fully  conceded 
by  the  defendant's  counsel,  who  ask, 
"What,  then,  is  the  measure  of 
damages  for  our  having  so  depart- 
ed?" and  answer,  "The  actual  loss 
sustained." 

Our  attention  has  been  called  to 
no  decision  in  this  state  bearing 
directly  on  this  point,  althou^  nu- 
merous cases  involving  the  collec- 
tion of  bills  of  lading  and  collections 
of  negotiable  paper  by  one  bank  for 
another  have  been  before  us. 
In  Michie,  Banks  &  Bkg.  (vol.  2,  p. 
1517,  §  175)  the  rule  is  thus  stated: 
*'The  damages  which  the  holder  of 
a  bill,  note,  or  draft  is  entitled  to  re- 
cover of  a  bank  guilty  of  negligence 
or  default  as  a  collecting  agent 
is  the  actual  loss  occasioned  by 
such  pegligence  or  default.  While 
the  face  of  the  bill,  note,  or  draft 
is,  prima  facie,  the  measure  of  the 


tual  loss  occasioned  by  the  improper 
conduct  of  the  bank.  While  the 
amount  of  the  bill  or  note  placed  in 
the  hands  of  the  bank  is  prima 
facie  the  measure  of  its  liability, 
defendant  may  mitigate  the  dam- 
ages by  showing  either  the  solvency 
of  the  maker  or  accepter,  the  in- 
solvency of  the  indorser,  that  the 
paper  was  partially  or  wholly  se- 
cured, or  that  any  other  fact  existed 
which  would  lessen  the  actual  loss 
to  plaintiff,  and  if  it  appears  that 
the  depositor  has  not  been  injured, 
nothing  can  be  recovered  beyond 
nominal  damages." 

In  supix)rt  of  this  text  authori- 
ties are  cited  from  Alabama,  Arkan- 
sas, Indiana,  Kentucky,  Louisiana, 
Massachusetts,  Machigan,  Minne- 
sota, Missouri,  Nebraska,  New 
York,  North  Carolina,  North  Da- 
kota, Oklahoma,  Pennsylvania,  Ten- 
nessee, Texas,  West  Virginia,  the 
Supreme  Court  of  the  United  States, 
and  England. 

"It  is  a  fundamental  principle 
that  negligence  on  the  part  of  an 
agent  in  the  transaction  of  the  busi- 
ness of  his  principal  will  not  render 
him  liable  for  damages,  unless  his 
negligence  results  in  an  actual  in- 
jury to  his  principal.  And  as  a 
corollary  the  damages  recoverable 
by  a  principal  for  the  negligence  of 
his  agent  are  the  actual  loss  which 
the  principal  has  suffered.  So,  it 
would  seem  to  follow  that  a  recovery 
for  the  negligence  of  a  collecting 
bank,  resulting  in  a  failure  to  make 
the  collection,  should  be  limited  to 


damasre  which  the  party  interested     the  actual  loss  suffered  by  its  cus- 


therein  has  sustained,  yet  the  col 
lecting  bank  may,  notwithstanding 
its  default  or  breach  of  duty,  show 
the  actual  damage  which  has  been 
sustained  by  the  interested  party, 
or  may  show  that  no  damage  has 
been  actually  suffered  by  him  in  de- 
fense of  such  action  brought  against 
it." 

In  7  C.  J.  623,  §  297,  it  is  said: 
"Where  a  bank  which  has  under- 
taken the  collection  of  a  bill  or  note 
has  been  guilty  of  negligence  in  the 
performance  of  its  duties,  the  dam- 
ages which  the  depositor  is  entitled 
to  recover  are  measured  by  the  ac- 


tomer."    3  R.  C.  L.  631,  §  260. 

In  a  note  in  1  L.R.A.(N.S.)  246, 
Story,  J.,  is  quoted  to  the  effect  that, 
although  negligence  may  be  wrong, 
yet  if  it  is  without  damage  it  will 
not  avail,  for  "to  maintain  an  action 
both  must  concur.  .  .  ."  In  Jef- 
ferson County  Sav.  Bank  v.  Hen- 
drix,  147  Ala.  670,  1  L.R.A.(N.S.) 
246,  39  So.  295,  an  action  for  fail- 
ure to  present  a  check  deposited 
for  collection  and  to  give  notice  of 
its  dishonor,  the  court  said:  "But 
the  damages  recoverable  are  by  no 
means  necessarily  the  amount  of  the 
check.    ...    It  will,  therefore,  not 
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suffice  for  the  owner  to  hale  the 
collector  bank  into  court  and  im- 
plead that  'You  took  this  check 
to  collect  it;  you  did  not  do  your 
duty  in  that  regard,  and  of  conse- 
quence the  check  was  not  collected ; 
therefore,  the  check  is  yours,  and 
tiie  amount  of  it  in  money  is  mine 
and  in  your  hands  for  me,  and  you 
must  pay  me  that  amount.'  .  .  . 
The  mere  failure  of  collection  of 
the  check  does  not  demonstrate  the 
loss  to  the  owner  of  the  demand  for 
which  it  was  given,  or  any  part  of 
such  demand.  The  owner  should 
say  to  the  bank:  'You  took  this 
check  for  collection.  Certain  duties 
were  thereby  devolved  upon  you. 
.  .  .  You  failed  to  perform  those 
duties.  .  .  .  Because  of  its  non- 
payment I  have  suffered  damages 
in  the  sum  of  so  many  dollars.  For 
these  damages  you  are  liable  to  me, 
and  must  account  in  this  action.'  " 
147  Ala.  675,  676. 

To  a  similar  effect  is  First  Nat. 
Bank  v.  Henry,  159  Ala.  367,  49  So. 
97,  wherein  the  court  quoted  with 
approval  from  1  Dan.  Neg.  Inst.  § 
329,  that  the  measure  of  damages 
is  the  actual  loss  suffered.  In 
Second  Nat.  Bank  v.  Bank  of  Alma, 
99  Ark.  386,  138  S.  W.  472,  2  N.  C. 
C.  A.  737,  it  was  held  that  "a  col- 
lecting bank  which  wrongfully  sur- 
renders a  bill  of  lading  attached  to 
a  draft  is  liable  only  for  the  actual 
loss  which  results  from  such  unau- 
thorized act."    Syl.  2. 

See  also  Chapman  v.  McCrea,  63 
Ind.  360;  Farmers'  Bank  &  T.  Co. 
V.  Newland,  97  Ky.  464,  31  S.  W. 
38 ;  Lord  v.  Hingham  Nat.  Bank,  186 
Mass.  161,  71  N.  E.  312. 

In  First  Nat.  Bank  v.  Fourth  Nat. 
Bank,  77  N.  Y.  320,  33  Am.  Rep. 
618,  the  court,  among  other  things, 
said:  "When  the  agent  so  deals 
with  the  draft  as  to  secure  and  pre- 
serve to  his  principal  all  his  rights 
and  remedies  against,  the  prior  par- 
ties to  the  bill,  he  is  liable  only  for 
the  actual  or  probable  damages 
which  his  principal  has  sustained 
in  consequence  of  his  negligence. 
...  In  all  these  cases,  the  negli- 
gence of  the  agent  being  established. 


it  is  a  question  of  damages,  and  the 
agent  may  show,  notwithstanding 
his  fault,  that  his  principal  has 
suffered  no  damages;  and  the  re- 
covery can  then  be  for  nominal 
damages  only.  He  may  show,  in 
reduction  of  the  damages,  that  if  he 
had  used  the  greatest  diligence,  the 
bill  would  not  have  been  accepted  or 
paid,  or  that  his  principal  holds  col- 
laterals, or  has  an  effectual  remedy 
against  the  prior  parties  to  the 
bill."    Page  329. 

To  the  same  general  effect  is  First 
Nat.  Bank  v.  Fourth  Nat.  Bank,  89 
N.  Y.  412.  In  Peoirie's  Nat.  Bank 
v.  Brogden,  98  Tex.  360,  83  S.  VV. 
1098,  the  bank  received  from  the 
shipper  of  a  carload  of  apples  a 
draft  on  the  consignee  for  the  pur- 
chase price,  with  the  bill  of  lading 
attached,  and,  without  surrendering 
the  draft,  took  from  the  consignee 
a  draft  for  the  price  on  third  par- 
ties, and  delivered  the  bill  of  lading 
to  him.  The  third  parties  refused 
payment,  and  it  was  held  that  the 
bank  was  liable  to  the  shipper,  but 
that  the  measure  of  damages  was 
not  the  amount  of  the  draft,  but  the 
value  of  the  apples  at  their  destina- 
tion, less  freight  charges.  In  Van 
Wart  V.  Woolley,  3  Barn.  &  C.  439, 
107  Eng.  Reprint,  797,  the  action 
was  for  damages  for  failure  to  give 
due  notice  of  the  nonacceptance  of 
a  bill  of  exchange.  Abbott,  Ch.  J., 
said:  "The  plaintiff  is,  therefore, 
entitled  to  maintain  his  action 
against  them,  to  the  extent  of  any 
damage  he  may  have  sustained  by 
their  neglect.  ...  If,  as  be- 
tween the  plaintiff  and  Irving  & 
Company,  he  has  made  the  bill  his 
own,  and  cannot  call  upon  them 
for  the  amount,  his  damage  will  be 
to  the  full  amount  for  which  the 
verdict  has  been  taken.  If  he  still 
retains  a  remedy  against  them,  and 
has  only  been  delayed  in  the  pur- 
suit of  such  remedy  as  he  might 
have  had  against  the  drawer,  a 
bankrupt,  the  amount  of  his  loss  has 
not  been  inquired  into  or  ascer- 
tained, and  is  probably  much  less 
than  the  amount  of  the  bill."  Pages 
444,  445. 


Digitized  by 


Google 


NORTHWESTERN  NAT.  BANK  v.  PEOPLE'S  STATE  BANK, 

(109  Kan.  SOS,  tOO  Pae.  trs.) 


665 


Towards  the  close  of  the  opinion 
it  was  said:  "In  the  present  case 
it  does  not  appear  that  Irving  & 
Company'  have  sustained  any  dam- 
age by  the  want  of  notice  of  the 
nonacceptance  of  the  bill.  Cran- 
ston, the  drawer,  was  not  entitled 
to  such  notice;  he  had  no  right  to 
draw,  and  he  sustained  no  preju- 
dice. He  had  become  bankrupt 
some  weeks  before  notice  of  the  non- 
acceptance  could  have  reached  Irv- 
ing &  Company;  nothing  appears 
to  show  that  they  have  lost  any  rem- 
edy that  they  might  have  had,  either 
against  him  or  his  estate,  if  they 
could  ever  have  any;  but  even  this 
does  not  appear  affirmatively,  the 
circumstances  under  which  they  re- 
ceived the  bill  not  being  disclosed, 
and  possibly  they  may  have  received 
it  upon  the  terms  of  being  account- 
able only  in  case  it  should  be  ac- 
cepted, and  not  otherwise."  Page 
448. 

It  was  therefore  ordered  that  the 
case  be  again  submitted  to  a  jury 
to  ascertain  the  amount  of  this  loss, 
unless  the  parties  could  agree  there- 
on. 

There  is  a  feeling  that  negotiable 
paper  intrusted  to  a  bank  for  col- 
lection should  be  so  handled  that  its 
face  value  may  be  forthcoming,  in 
order  that  the  commercial  world 


may  not  be  disturbed  by  failure  to 
treat  such  paper  with  the  sacred- 
ness  it  deserves;  and  it  is  doubtless 
true  that  a  bank  collecting  commer- 
cial paper,  or  a  bank  intrusted  with 
the  commission  to  handle  other 
valuable  securities,  must  use  due 
diligence  in  the  performance  of  its 
duties.  But  it  would  be  a  harsh 
rule  which  would  require  a  bank, 
in  all  instances,  to  account  for  the 
face  value  on  all  paper  intrusted 
to  it. 

The  general  doctrine  is  that  one 
who  has  suffered  damages  by  the 
negligence  of  anoth- 
er may  recover  such 
damages,  and  no 
more;  and  we  laiow 
of  no  rule  of  the 
law  merchant  applicable  to  bills 
of  lading  with  drafts  attached,  con- 
stituting an  exception  to  this  gen- 
eral rule.  Certainly  the  author- 
ities .cited  and  referred  to  seem 
overwhelmingly  to  bear  out  such 
general  rule,  rather  than  to  sustain 
the  claimed  exception  thereto. 

Concluding,  as  we  are  compelled 
to  do,  therefore,  both  upon  principle 
and  upon  authority,  that  the  trial 
court  adopted  the  correct  measure 
of  damages,  its  judgment  is  af- 
firmed. 

Petition  for  rehearing  denied. 
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ANNOTATION. 

MeMore  of  damages  for  breach  of  duty  by  bank  in  reapect  to  coHection  of 

commercial  pupvr. 


I.  Scope,  566. 
II.  General  rules: 

a.  In  general,  556. 

b.  View  that  face  of  paper  is  prop- 

er measure,  659. 

c.  Face  of  paper   as  prima  facie 

measure  of  damages,  660. 

d.  View   that    owner    must    prove 

actual  loss,  562. 

e.  As  affected  by  bank's  right  of 

subrogation,  564. 
Ill,  Application  to  particular  breaches  of 
duty: 
a.  As  to  presenting  for  acceptance 
or  payment,  564. 


III.— continued. 

b.  As  to  preserving  the  liability  of 
indorsers,  etc.: 

1.  In  general,  668. 

2.  Costs  of  action  against  dis- 

charg:ed  indorser,  675. 
C.  As  to  notifying  owner  of  nonac- 
ceptance or  nonpayment,  576. 

d.  As  to  requiring  payment  before 

delivering  attached  bill  of 
lading,  deed,  or  other 
paper: 

1.  Bill  of  lading,  683. 

2.  Deed  or  other  papers,  687. 

e.  As  to  requiring  payment  in  full 

and  in  legal  tender: 
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III.  fr— continued. 

1.  Accepting    less    than    full 

amount,  687. 

2.  Accepting  depreciated  or  il- 

legal currency,  588. 

3.  Accepting  other  paper,  589. 

f.  Permitting   party   liable   to   get 

possession  of  paper,  593. 

g.  Lost  paper,  696. 

I,  Scope. 

This  annotation  deals  only  with  the 
question  of  the  measure  of  damages, 
assuming  that  there  has  actually  been 
a  breach  of  the  duty  owed  to  the  owner 
of  commercial  paper,  by  a  bank  to 
which  it  has  been  intrusted  for  collec- 
tion. The  broad  questions  of  what 
constitutes  the  duty  of  the  bank,  and 
what  particular  acts  or  omissions 
amount  to  a  breach  of  that  duty,  do 
not  come  within  its  scope  except  in- 
cidentally, and  any  statements  as  to 
these  matters  which  may  appear  here- 
in rest  solely  upon  the  authority  of 
the  particular  cases  in  connection  with 
which  they  are  made.  Questions  re- 
lating to  the  duty  of  a  collecting  bank 
to  the  obligor  of  paper,  or  to  the 
measure  of  damages  for  breach  of 
that  duty,  are  also  excluded  from  con- 
sideration herein. 

Some  of  these  excluded  matters  have 
been  treated  in  previous  annotations 
in  this  series. 

For  the  liability  of  bank  to  obligor 
of  paper,  for  negligence  in  making 
collection,  see  the  annotation  append- 
ed to  Cohen  v.  Tradesmen's  Nat.  Bank, 
4  A.L.R.  518. 

For  the  duty  of  collecting  bank  as 
to  notices  of  protest  or  dishonor  which 
it  receives  from  its  correspondent,  see 
the  annotation  appended  to  Farmers' 
Nat.  Bank  v.  People's  Nat.  Bank,  4 
A.L.R.  531. 

For  the  duty  of  bank  taking  bill  or 
note  for  collection,  to  see  that  it  is 
returned  if  not  paid,  see  the  annota- 
tion appended  to  Waggoner  Bank  &  T. 
Co.  V.  Gamer  Co.  6  A.L.R.  613. 

II.  General  rulea. 

a.  In  general. 
Despite  expressions  to  be  found  in 
some  cases  to  the  effect  that  the  meas- 
ure of  damages  for  breach  of  duty  by 
a  bank  in  respect  to  th«  collection  of 


III. — continued. 

h.  As     to     returning     uncollected 

paper,  597. 
i.  As   to    paying   over    funds   col- 
lected : 

1.  Failure  to  pay  over,  598. 

2.  Payment    to    wrong    party, 

600. 
j.  Hiscellaneons,  601. 

commercial  paper  is  the  face  of  the 
paper  involved,  the  true  rule,  sup- 
ported by  the  overwhelming  weight  of 
authority,  is  that  the  damages  are 
measured  by  the  actual  loss  suffered 
by  the  owner  of  the  paper,  in  conse- 
quence of  the  negligence  or  miscon- 
duct of  the  bank;  at  least,  in  the  ab- 
sence of  bad  faith,  or  positive  wrong- 
doing, or  failure  to  return  the  paper. 

United  States. — Hamilton  v.  Cun- 
ningham (1828)  2  Brock.  350,  Fed. 
Cas.  No.  5,978;  Merchants'  &  Mfrs' 
Bank  v.  Stafford  Nat.  Bank  (1877)  44 
Conn.  564,  Fed.  Cas.  No.  9,438. 

Alabama.  —  Branch  Bank  v.  Knox 
(1840)  1  Ala.  148;  Bank  of  Mobile  v. 
Huggins  (1841)  3  Ala.  206;  Jefferson 
County  Sav.  Bank  v.  Hendrix  (1905) 
147  Ala.  670,  1  L.R.A.(N.S.)  246,  39 
So.  295;  Hendricks  v.  Jefferson  County 
Sav.  Bank  (1907)  153  Ala.  636,  14 
L.R.A.(N.S.)  686,  45  So.  136;  First 
Nat.  Bank  v.  Henry  (1905)  159  Ala. 
367,  49  So.  97. 

Arkansas Second    Nat.    Bank   v. 

Bank  of  Alma  (1911)  99  Ark.  386,  138 
S.  W.  472,  2  N.  C.  C,  A.  737. 

Georgia. — Spooner  v.  Bank  of  Donal- 
sonville  (1916)  144  Ga.  745,  87  S.  E. 
1062. 

Illinois.  —  American  Exp.  Co.  v. 
Parsons  (1867)  44  111.  812. 

Indiana.  —  Tyson  v.  State  Bank 
(1842)  6  Blackf.  225,  38  Am.  Dec.  139; 
Citizens  Nat  Bank  v.  Third  Nat.  Bank 
(1898)  19  Ind.  App.  69,  49  N.  E.  171. 

Iowa. — Fox  V.  Davenport  Nat.  Bank 
(1887)  73  Iowa,  649,  35  N.  W.  688. 

Kansas.  —  Inter-State  Nat.  Bank  v. 
Ringo  (1905)  72  Kan.  116,  3  L.R.A. 
(N.S.)  1179,  115  Am.  St.  Rep.  176,  83 
Pac.  119;  Northwestern  Nat.  .Bank 
V.  People's  State  Bank  (reported 
herewith)  ante,  561. 

Kentucky. — Fanners'  Bank  &  T.  Co. 
v.  Newland  (1895)  97  Ky.  464,  31  S. 
W.  38;  Bamberger  v.  Bank  of  Tupelo 
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(1893)  16  Ky.  L.  Rep.  861;  Louisville 
Bkg.  Co.  V.  Aaher  (1901)  112  Ky.  138, 
99  Am.  St.  Rep.  283,  65  S.  W.  133,  re- 
hearinsr  denied  in  (1901)  23  Ky.  L. 
Rep.  1661,  65  S.  W.  831 ;  Citizens'  Bank 
V.  Houston  (1895)  98  Ky.  139,  32  S. 
W.  897. 

Louisiana. — Louisiana  State  Ins.  Co. 
V.  Louisiana  State  Bank  (1825)  3 
Mart.  N.  &  610. 

Michigan.  —  Mitchell  t.  Shuert 
(1868)   16  Mich.  444. 

Minnesota.  —  Borup  v.  Niningrer 
(1861)  5  Minn.  523,  Gil.  417;  West  v. 
St.  Paul  Nat  Bank  (1893)  54  Minn. 
466,  56  N.  W.  54. 

Missouri. — Herider  v.  Phoenix  Loan 
Asso.  (1900)  82  Mo.  App.  427;  Selz  v. 
Collins  (1898)  55  Mo.  App.  55. 

Nebraska.— Steele  v.  Russell  (1876) 
6  Neb.  211 ;  Omaha  Nat.  Bank  v.  Kiper 
(1900)  60  Neb.  33,  82  N.  W.  102. 

New  York.  —  Montgomery  County 
Bank  v.  Albany  City  Bank  (1852)  7 
N.  Y.  459,  reversing  (1850)  8  Barb. 
396;  First  Nat  Bank  v.  Fourth  Nat. 
Bank  (1879)  77  N.  Y.  820,  83  Am. 
Rep.  618;  Indig  v.  National  City  Bank 
(1880)  80  N.  Y.  100,  59  How.  Pr.  10, 
reversing  (1878)  16  Hun,  200;  Allen  v. 
Suydam  (1888)  20  Wend.  821,  32  Am. 
Dec.  555;  Coghlan  v.  Dinsmore  (1862) 
9  Boaw.  453,  affirmed  in  (1867)  1  Abb. 
App.  Dec.  375,  35  How.  Pr.  416;  Bridge 
v.  Mason  (1865)  45  Barb.  37;  Lienau 
V.  Dinsmore  (1871)  41  How.  Pr.  97, 
3  Daly,  365,  10  Abb.  Pr.  N.  S.  209; 
Mott  V.  Havana  Nat.  Bank  (1880)  22 
Hun,  354. 

North  Carolina. — Stowe  v.  Bank  of 
Cape  Fear  (1832)  14  N.  C.  (3  Dev.  L.) 
408;  Bank  of  New  Hanover  v.  Kenan 
(1877)  76  N.  C.  340;  American  Nat 
Bank  v.  Savannah  trust  Co.  (1916) 
172  N.  C.  844,  90  S.  E.  302  (upon 
a  subsequent  appeal  in  (1919)  177  N. 
C.  254,  98  S.  E.  595,  it  was  held  that  the 
bank  would  be  liable  if,  because  of  its 
failure  to  notify  the  holder  of  the 
nonpayment  of  the  check,  the  latter 
lost  the  opportunity  of  collecting  it 
from  the  drawer,  who  in  the  meantime 
had  become  insolvent,  even  though  the 
check  would  not  have  been  paid  if 
promptly  and  properly  presented). 

North  Dakota.— A.  G.  Becker  &  Co. 


V.  First  Nat  Bank  (1906)  15  N.  D.  279, 
107  N.  W.  968. 

Ohio.— Huff  V.  Hatch  (1858)  2 
Disney,    63;    Hilsinger    v.    Trickett 

(1912)  86  Ohio  St  286,  99  N.  E.  805, 
Ann.  Cas.  1913D,  421. 

Oklahoma.  —  St  Louis  Carbonating 
&  Mfg.   Co.  V.  Lookeba  State  Bank 

(1913)  35  Okla.  434,  130  Pac.  280. 
Pennsylvania.  —  Mechanics  Bank  v. 

Earp  (1834)  4  Rawle,  384. 

Tennessee. — Givan  v.  Bank  of  Alex- 
andria (1898)  —  Tenn.  — ,  47  L.R.A. 
270,  62  S.  W.  923;  Sahlien  v.  Bank 
of  Lonoke  (1891)  90  Tenn.  221,  16  S. 
W.  373. 

Texas. — People's  Nat.  Bank  v.  Brog- 
den  (1904)  98  Tex.  360,  83  S.  W.  1098; 
Commercial  Bank  v.  First  State  Bank 
&  T.  Co.  (1913)  —  Tex.  Civ,  App.  — , 
168  S.  W.  1175;  Terrell  v.  Commercial 
Nat.  Bank  (1918)  —  Tex.  Civ.  App.  — , 

199  S.  W.  1183;  Buckholts  State  Bank 
V.  Graf  (1918)  —  Tex.  Civ.  App.  — , 

200  S.  W.  858;  Central  Exch.  Nat. 
Bank  v.  First  Nat  Bank  (1919)  — 
Tex.  Civ.  App.  — ,  214  S.  W.  660;  Bing- 
ham V.  Emanuel  (1920)  —  Tex.  Civ. 
App.  — ,  228  S.  W.  1015. 

West  Virginia. — Farmers  &  M.  Bank 
V.  Kingwood  Nat  Bank  (1920)  85  W. 
Va.  371,  101  S.  E,  784. 

Wisconsin. — Merchants  State  Bank 
V.  State  Bank  (1896)  94  Wis.  444,  69 
N.  W.  170. 

England.— Van  Wart  v.  Woolley 
(1824)  8  Bam.  &  C.  489,  107  Eng.  Re- 
print, 797,  6  Dowl.  &  R.  874,  Ryan  &  M. 
4,  8  L.  J.  K.  B.  61. 

Thus,  in  Bank  of  Mobile  v.  Huggins 
(1841)  3  Ala.  206,  in  which  the  bank 
was  charged  with  failure  to  demand 
payment  of  a  note  which  it  held  for 
collection,  or  to  protest  it,  or  to  give 
notice  of  nonpayment  to  the  owners, 
the  court  said:  "It  is  apparent  that 
a  mere  agency  is  created  when  a  note 
is  depostted  for  collection,  and  we  find 
it  difficult  to  imagine  any  circum- 
stances which  can  cast  on  one  stand- 
ing in  this  relation  a  liability  to  a 
greater  extent  than  the  actual  amount 
of  injury  sustained  by  the  principal. 
To  permit  a  recovery  for  more  would 
be  to  inflict  damages  on  the  agent,  as 
a  penalty  for  his  misconduct  merely; 
and,  beyond  the  damage  sustained,  the. 
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principal  would  seem  to  have  no  bet- 
ter title  than  an  indifferent  person. 
...  In  the  case  before  us,  can  the 
owner  of  the  note  be  said  to  have 
sustained  any  more  than  nominal  dam- 
ages, if  he  has  a  perfect  remedy  on 
it  against  a  solvent  party  t  ...  If 
the  maker  of  the  note  is  solvent,  it 
cannot  be  said  that  the  owners  have 
sustained  actual  damage  to  the 
amount  of  the  note,  although  the  in- 
dorser  has  been  discharged.  Indeed, 
this  very  question  is  noticed  by 
Beames,  who  says:  'When  any  per- 
son has  bills  sent  to  him  to  procure 
an  acceptance,  with  directions  to  re- 
turn them,  or  hold  them  at  the  order 
of  the  seconds,  etc.,  and  the  person  to 
whom  they  are  sent  either  forgets  or 
neglects  to  demand  acceptance,  or  he 
suffers  the  party  on  whom  they  are 
drawn  to  delay  their  acceptance,  and 
the  drawer,  in  the  interim,  fail,  he  is 
certainly  very  blameworthy  for  his 
carelessness  and  disregard  of  comply- 
ing with  his  obligation;  though  this 
will  not  subject  him  to  the  payment 
of  their  value.'  He  adds :  'But  if  he 
should  be  urged  to  procure  acceptance 
and  payment  of  a  bill  sent  to  him,  and 
should  j)rotract  or  defer  the  getting  it 
done,  and  the  acceptant,  being  igno- 
rant of  the  drawer's  circumstances, 
declares  he  would  have  accepted  it  had 
it  been  timely  presented,  the  person 
guilty  of  the  neglect  will  be  obliged  to 
make  good  the  loss  that  has  happened 
to  his  correspondent  purely  through 
his  omission  and  carelessness.'  .  .  . 
In  every  case  of  this  nature,  the  law 
implies  some  damages  from  the  breach 
of  the  contract,  whether  actual  in- 
jury has  resulted,  or  otherwise.  .  .  . 
But  our  conclusion  is  that  the  extent 
of  the  injury,  and  not  the  amount  of 
the  note,  is  the  proper  criterion  by 
which  the  damages  are  to  be  ascer- 
tained; and  that  no  actual  damages 
growing  out  of  the  loss  of  the  debt 
can  be  said  to  exist,  whilst  there  re- 
mains a  solvent  party  who  is  bound 
for  the  note.  This  view  of  the  law 
imposes  on  the  agent  who  is  in  de- 
fault the  liability  of  indemnifying  his 
principal  against  all  the  actual  losses 
which  have  been  sustained  in  conse- 
quence of  his  negligence." 


And  in  Jefferson  County  Sav.  Bank 
V.  Hendrix  (1905)  147  Ala.  670.  1 
L.R.A.(N.S.)  246,  39  So.  295,  where  the 
negligence  charged  was  in  sending  the 
check  in  question  directly  to  the  bank 
upon  which  it  was  drawn,  and  in  fail- 
ing to  notify  the  owner  of  its  nonpay- 
ment, the  court  said:  "Neither  the 
deposit  of  a  check  with  a  bank  for  col- 
lection, nor  the  entry  on  its  books  of 
the  amount  of  the  check  as  a  deposit  of 
money  in  favor  of  the  owner  of  the 
check,  nor  yet  the  negligence  of  such 
bank  in  and  about  the  collection  of 
the  check  from  the  drawee  bank, 
whereby  there  is  a  failure  to  collect  it, 
nor  all  these  facts  combined,  makes 
such  check  the  property  of  the  col- 
lecting bank,  or  the  owner  of  the  check 
a  depositor  of  the  money  entered  to 
his  credit,  in  such  sense  as  gives  him 
a  right  of  action  for  money  had  and 
received,  or  otherwise,  for  the  amount 
of  the  face  of  the  check,  as  money  due 
him  from  the  bank.  A  bank  which  re- 
ceives a  check  for  collection,  and  en- 
ters the  face  value  of  it  as  a  deposit 
credit  to  its  owner,  becomes  the  agent 
of  the  owner  to  collect  it.  If  the  col* 
lection  is  made,  the  relation  of  deposi- 
tor and  banker  is  consununated.  If 
the  collection  is  not  made,  the  bank's 
right  to  charge  off  the  deposit  arises. 
If  the  bank  fails  to  collect  the  check 
through  fault  of  its  own,  it  is  liable 
to  the  holder  for  all  damages  sus- 
tained by  him  through  such  failure; 
and  this  liability  may  be  enforced  by 
an  action  of  assumpsit  sounding  dam- 
ages for  a  breach  of  the  bank's  implied 
undertaking  to  use  due  care  and  dil- 
igence to  collect  the  check,  or  by  an 
action  in  case  for  damages  resulting 
from  negligence  of  the  duties,  in  re- 
spect of  collection,  imposed  upon  it 
by  law  upon  the  fact  of  its  receiving 
the  check  for  collection.  But  the  dam- 
ages recoverable  are  by  no  means  nec- 
essarily the  amount  of  the  check.  It 
by  no  means  follows  from  the  negli- 
gent failure  of  the  bank  to  collect  the 
check,  or  its  negligent  failure  to  give 
the  owner  timely  notice  of  the  dis- 
honor of  the  paper,  whereby  he  is 
denied  fruitful  opportunity  to  collect 
it  himself,  that  the  owner  loses  the 
demand  for  which  the  check  was  given. 
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or  even  any  part  of  it.  To  the  con- 
trary, it  is  frequently,  if  not  generally, 
true  that  the  owner  of  the  paper  se- 
cures some  part  or  all  of  the  debt  for 
which  it  was  given,  in  some  other  way, 
as  by  subsequent  voluntary  payment 
by,  or  suit  against,  the  drawee  bank 
when  it  is  solvent,  or  by  dividends  up- 
on its  being  wound  up  as  an  insolvent 
concern.  It  will,  therefore,  not  suffice 
for  the  owner  to  hale  the  collector 
bank  into  court  and  implead  that: 
'You  took  this  check  to  collect  it.  You 
did  not  do  your  duty  in  that  regard, 
and  of  consequence  the  check  was  not 
collected.  Therefore  the  check  is 
yours,  and  the  amount  of  it  in  money 
is  mine,  and  in  your  hands  for  me, 
and  yoa  must  pay  me  that  amount.' 
It  does  not  follow,  from  the  facts  the 
owner  thus  puts  forward,  that  the  bank 
is  liable  to  the  extent  he  seeks  to  hold^ 
it,  or  to  any  extent,  in  fact.  The  mere 
failure  of  collection  of  the  check  does 
not  demonstrate  the  loss  to  the  owner 
of  the  demand  for  which  it  was  given, 
or  any  part  of  such  demand.  The 
owner  should  say  to  the  bank:  'You 
took  this  check  for  collection.  Cer- 
tain duties  were  thereby  devolved  up- 
on you  in  respect  of  efforts  to  collect, 
or  in  respect  of  notice  to  me  of  its  dis- 
honor. You  failed  to  perform  those 
duties.  From  such  failure  resulted  the 
nonpayment  of  this  check.  Because  of 
its  nonpayment,  I  have  suffered  dam- 
ages in  the  sum  of  so  many  dollars. 
For  these  damages  you  are  liable  to 
me,  and  must  account  in  this  action.' " 
That  the  general  rule  as  to  the  meas- 
ure of  damages  for  the  negligence  of 
an  agent  in  the  performance  of  his 
duty  to  his  principal,  making  him  lia- 
ble only  to  the  extent  of  the  actual  loss 
resulting  therefrom,  applies  to  the 
special  case  of  a  bank  acting  as  agent 
for  the  collection  of  commercial  paper, 
appears  also  from  Tyson  v.  State  Bank 
(1842)  6  Blackf.  (Ind.)  226,  88  Am. 
Dec.  189,  in  which  it  is  stated,  in  ef- 
fect, that  a  bank  which  undertakes  for 
a  reasonable  reward  to  collect  a  debt 
of  another  places  itself  in  the  situation 
of  an  agent  or  attorney  who,  for  re- 
ward, undertakes  to  perform  services 
for  another  in  the  line  of  its  business 
or  profession,  and  is  responsible  to  its 


employer  for  all  damages  arising  from 
its  neglect. 

So,  also,  in  Mechanics  Bank  v.  Earp 
(1834)  4  Rawie  (Pa.)  884,  the  court 
stated  that  a  bank  would  be  liable, 
only  as  any  other  agent  to  his  prin- 
cipal, to  the  extent  of  the  damage 
which  may  have  been  sustained  by  its 
neglect. 

.While  in  Hamilton  v.  Cunningham 
(1828)  2  Brock.  350,  Fed.  Cas.  No.  5,- 
978,  which  is  not  strictly  within  the 
scope  of  this  annotation,  as  the  party 
alleged  to  have  been  negligent  in  the 
collection  of  the  bills  of  exchange  in- 
volved therein  was  a  factor,  and  not  a 
bank,  it  was  stated  that  the  rules  of 
the  law  merchant  which  prescribe  the 
exact  course  to  be  pursued  by  the 
holder  of  commercial  paper,  and  meas- 
ure the  damage  in  every  case  of  devia- 
tion therefrom,  do  not  apply  to  an 
agent  to  whom  commercial  paper  is 
transmitted  for  collection,  but  who 
does  not  make  himself  a  party  to  that 
paper  by  putting  his  name  upon  it; 
and  that  his  liability  is  governed  by 
the  general  rule  of  law  that  a  person 
chargeable  with  negligence  shall  be 
responsible  for  the  damages  actually 
produced  by  his  misconduct. 

And  see  also  Allen  v.  Suydam 
(1838)  20  Wend.  (N.  Y,)  321,  32  Am. 
Dec.  566,  infra,  III.  a;  Stowe  v.  Bank 
of  Gape  Fear  (1832)  14  N.  C  (3  Dev. 
L.)  408,  infra.  III.  b;  Merchants'  & 
Mfrs'  Bank  v.  Stafford  Nat  Bank 
(1877)  44  Conn.  564,  Fed.  Cas.  No.  9,- 
438,  infra.  III.  c;  People's  Nat.  Bank 
T.  Brogden  (1904)  98  Tex.  360,  83  S. 
W.  1098,  infra.  III.  d;  Central  Exch. 
Nat.  Bank  v.  First  Nat.  Bank  (1919) 
—  Tex.  Civ.  App.  — ,  214  S.  W.  660, 
infra.  III.  e,  3. 

b.  View   that  face   of  paper   ia   proper 
measure. 

As  already  intimated  there  are  some 
cases  which  seem  to  go  to  the  extent 
of  holding  that  the  measure  of  dam- 
ages is  the  face  value  of  the  paper. 

In  Bank  of  Washington  v.  Triplett 
(1828)  1  Pet.  (U.  S.)  25,  7  L.  ed.  37, 
Marshall,  Ch.  J.,  without  discussing  the 
point,  said  that  "unquestionably,  by 
failing  to  demand  payment  in  time,  the 
bank  would  become  liable  to  [the  real 


Digitized  by 


Google 


660 


AMERICAN  LAW  REPORTS,  ANNOTATED,  [19  A.L.R. 


owners  of  the  bill]  for  its  amount." 
But  that  seems  to  have  been  obiter, 
and,  as  has  been  seen,  is  opposed  to 
the  weight  of  authority — at  least,  as 
regards  the  general  rule.  The  Al- 
abama supreme  court  in  Bank  of  Mo- 
bile V.  Huggins  (1841)  8  Ala.  206,  In 
declining  to  adopt  the  Chief  Justice's 
statement  as  the  rule  on  the  subject, 
pointed  out  that  the  Triplett  Case 
was  decided  in  January,  1828,  and 
that,  in  a  case  decided  by  the  Chief 
Justice  in  May  of  the  same  year 
(Hamilton  v.  Cunningham.  2  Brock. 
850,  Fed.  Cas.  No.  5,978 — a  case  on  its 
facts  not  within  the  scope  of  the  an- 
notation), he  took  a  contrary  position 
and  one  in  harmony  with  the  weight 
of  authority,  which  makes  the  agent 
liable  only  for  the  actual  loss  sus- 
tained by  the  principal. 

In  Cohen  v.  Tradesman's  Nat.  Bank 
(1918)  69  Pa.  Super.  Ct.  28,  reversed 
in  (1918)  262  Pa.  76,  4  A.L.R.  518,  105 
Atl.  48,  but  not  on  any  ground  re- 
lating to  the  measure  of  damages,-— a 
case  not  within  the  scope  of  this  an- 
notation, as  the  question  there  was  the 
liability  of  the  bank  to  the  maker  of  a 
check,  in  the  collection  of  which  it  was 
negligent, — ^the  statement  was  made 
that,  "ordinarily,  if  by  the  failure  to 
present  or  protest,  or  any  other  negli- 
gence of  a  like  kind,  the  owner  is  not 
able  to  coll«ct  the  amount  of  the  paper 
transmitted,  his  damages  are  the 
amount  due  on  the  paper." 

And  similar  statements  are  to  be 
found  in  many  of  the  cases  set  out 
infra,  under  the  subsequent  subdivi- 
sions of  this  annotation.  These  state- 
ments, however,  are  usually  explain- 
able by  the  facts  that  the  case  involved 
some  element  of  bad  faith  or  positive 
wrongdoing,  which  subjected  the  bank 
to  a  higher  degree  of  liability  than  it 
would  otherwise  have  incurred,  or  by 
the  fact  that  the  actual  loss  suffered 
was  the  amount  secured  by  the  paper, 
or  on  the  ground  that  the  court  meant 
only  that  the  face  of  the  paper  will 
be  presumed  to  be  the  actual  loss,  and 
hence  the  measure  of  damages,  in  the 
absence  of  evidence  to  the  contrary. 

It  is,  of  course,  obvious  that  very 
frequently  the  amount  of  actual  loss 
sustained  will  coincide  with  the  face 


of  the  paper  involved,  and*hence  that 
the  mere  fact  that  the  recovery,  in  a 
particular  case,  is  equal  to  the  face 
of  the  paper,  throws  little,  if  any,  light 
upon  which  of  these  two  measures  the 
court  adopted  in  arriving  at  its  judg- 
ment. 

Many  cases  of  this  character  are  in- 
cluded herein,  however,  as  they  show 
the  amount  of  damiages  which  was  al- 
lowed, although  they  do  not  show  the 
basis  upon  which  the  amount  was 
fixed ;  but  no  attempt  has  been  made  to 
include  all  such  cases. 

c.  Face  of  paper  <ia  prima  facie  measure 
of  damages. 

There  is  considerable  authority  for 
the  proposition  that  the  measure  of 
damages  is  prima  facie  the  face  of  t^e 
paper,  and  that  to  recover  on  this 
basis  the  plaintiff  need,  in  the  first  in- 
stance, show  nothing  except  the  breach 
of  duty  on  the  part  of  the  bank. 

Alabama. — First  Nat.  Bank  v.  Henry 
(1906)  169  Ala.  367,  49  So.  97. 

Arkansas.  —  Second  Nat.  Bank  v. 
Bank  of  Alma  (1911)  99  Arte.  366,  138 
S.  W.  472,  2  N.  C.  C.  A.  737. 

California. — ^Kriste  v.  International 
Sav.  &  Exch.  Bank  (1911)  17  Cal.  App. 
301,  119  Pac.  666. 

Illinois. — ^American  Exp.  Co.  v.  Par- 
sons (1867)  44  III.  812. 

Indian*.  —  Citizens  Nat.  Bank  v. 
Third  Nat.  Bank  (1898)  19  Ind.  App. 
69, 49  N.  E.  171. 

Iowa. — Peninsular  Bank  v.  Citizens' 
Nat.  Bank  (1919)  186  Iowa.  418,  172 
N.  W.  293. 

Louisiana.  —  Livaudais  v.  Denis 
(1849)  4  La.  Ann.  800;  Blanc  v.  New 
Orleans  Mut.  Nat.  Bank  (1876)  28  La. 
Ann.  921,  26  Am.  Rep.  119. 

Minnesota.  —  Borup  v.  Nininger 
(1861)  5  Minn.  628,  Gil.  417;  Ft  Dear- 
bom  Nat.  Bank  v.  Security  Bank 
(1902)  87  Minn.  81,  91  N.  W.  257. 

MississippL — Capitol  State  Bank  v. 
Lane  (1876)  52  Miss.  677. 

New  York.  —  Potter  v.  Merchants' 
Bank  (1864)  28  N.  Y.  641,  86  Am.  Dec. 
273 ;  National  Revere  Bank  v.  National 
Bank  (1902)  172  N.  Y.  102,  64  N.  E. 
799,  affirming  (1900)  64  App.  Div.  342, 
66  N.  Y.  Supp.  662;  Gilpin  v.  Columbia 
Nat.  Bank  (1916)  167  App.  Div.  46, 162 
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N.  Y,  Supp.  619,  aflSrmed  in  (1917)  220 
N.  Y.  406,  L.R.A.1917F,  864,  115  N.  E, 
982;  Bridge  v.  Mason  (1865)  46  Barb. 
37. 

North  Carolina. — ^Bank  of  New  Han- 
over V.  Kenan  (1877)  76  N.  C.  340. 

North  Dakota. — Commercial  Bank  t. 
Red  River  Valley  Nat.  Bank  (1899)  8 
N.  D..382,  79N.  W.  859. 

Tennessee. — Winchester  Mill.  Co.  v. 
Bank  of  Winchester  (1907)  120  Tenn. 
225,  18  L.R.A.(N.S.)  441,  111  S.  W. 
248. 

Texas.  —  Collin  County  Nat.  Bank 
▼.  Turner  (1914)  —  Tex.  Civ.  App. 
— ,  167  S.  W.  165. 

Wisconnn. — Merchants  State  Bank 
▼.  State  Bank  (1896)  94  Wis.  444,  69 
N.  W.  170. 

•England. — ^Bank  of  Scotland  v.  Do- 
minion Bank  [1891 ;  H.  L.]  A.  C.  692. 

Thus,  in  First  Nat.  Bank  v.  Henry 
(1905)  169  Ala.  867,  49  So.  97,  a  case 
which  is  not  strictly  within  the  scope 
of  this  annotation,  the  court  quotes 
with  approval  from  1  Daniel  on  Nego- 
tiable Instruments,  §  329,  as  follows: 
"The  measure  of  damages  which  the 
holder  is  entitled  to  receive  of  the 
bank,  or  other  collecting  agent,  who 
has  been  guilty  of  negligence  or  de- 
fault in  respect  to  it,  is  the  actual  loss 
which  has  been  suffered.  The  loss  is 
prima  facie  the  amount  of  the  bill  or 
note  placed  in  its  or  his  hands ;  but  evi- 
dence is  admissible  to  reduce  it  to  a 
nominal  sum." 

And  the  rule  that  "the  amount  of  the 
obligation  intrusted  for  collection  is 
prima  facie  the  measure  of  damages," 
which  is  laid  down  in  Livaudais  v. 
Denis  (La.)  supra, — another  case  not 
strictly  within  the  scope  of  this  an- 
notation, as  the  collecting  agent  was 
not  a  bank, — is  quoted  with  approval 
in  Blanc  v.  New  Orleans  Mut.  Nat.  Bank 
(1876)  28  La.  Ann.  921,  26  Am.  Rep. 
119,  where  it  is  also  stated  that,  if 
the  bank  had  caused  the  plaintiff  any 
damage  by  failing  to  use  proper  dili- 
gence in  the  collection  of  his  note,  he 
could  recover  the  amount  of  his  loss 
upon  proving  that  it  resulted  from  the 
negligence  of  the  bank,  although  re- 
covery was  denied  in  the  instant  ac- 
tion. 

So,  also,  in  Gilpin  v.  Columbia  Nat. 
19  A.L.R.— 36. 


Bank  (1915)  167  App.  Div,  46,  152  N. 
Y.  Supp.  619,  affirmed  in  (1917)  220  N. 
Y.  406,  L.R.A.1917F,  864, 115  N.  E.  982, 
the  court,  although  reversing  a  judg- 
ment in  favor  of  the  plaintiff,  said: 
"We  are  unable  to  agree  with  the  con- 
tention of  the  appellant  that,  as  a 
basis  for  the  damages  claimed,  the 
burden  was  upon  plaintiff  to  show  the 
financial  responsibility  of  the  indorser. 
Insolvency  of  the  indorser  would  be  a 
matter  of  defense,  to  be  proven,  upon 
the  question  of  damages  alleged  to 
have  resulted  through  the  agent's  fail- 
ure to  properly  present  the  note  for 
payment." 

And  in  Commercial  Bank  v.  Red 
River  Valley  Nat.  Bank  (1899)  8  N.  D. 
382,  79  N.  W.  859,  it  was  held  that, 
where  an  agent  for  the  collection  of 
commercial  paper  is  guilty  of  negli- 
gence with  respect  to  such  agency,  the 
measure  of  damages  for  such  negli- 
gence is  prima  facie  the  amount  of  the 
paper,  with  interest,  and  that  the  mere 
fact  that  it  is  not  possible  to  state  with 
certainty  whether  the  paper  could  or 
would  have  been  paid  or  secured,  if 
the  agent  had  fully  discharged  its  du- 
ties, is  not  sufficient  to  take  the  case 
out  of  the  prima  facie  rule. 

In  Bank  of  Scotland  v.  Dominion 
Bank  [1891;  H.  L.]  A.  C.  (Eng.)  592, 
it  was  held  that  a  judgment  for  the 
amount  of  a  bill,  with  interest,  which 
the  holders  of  the  bill  had  recovered 
against  the  accepters,  but  were  unable 
to  collect  because  of  their  bankruptcy, 
was  prima  facie  the  measure  of. dam- 
ages recoverable  by  the  holders 
against  a  bank  which  had  surrendered 
the  bill  to  the  accepters  upon  payment 
of  the  amount  without  interest  (a 
tender  of  which  by  the  bank  was  re- 
fused by  the  holders) ,  thereby  depriv- 
ing the  holders  of  a  summary  remedy 
against  the  accepters.  There  was 
some  consideration  given  to  the  ques- 
tion of  the  effect  on  the  measure  of 
damages  of  the  possibility  of  a  re- 
covery against  the  drawers,  who  re- 
sided in  Canada,  but  no  allowance  was 
finally  made  for  this,  except  a  di- 
rection that  the  judgment  should  con- 
tain a  provision  for  an  assignment  to 
the  bank  of  the  rights  of  the  holders 
against  the  drawers. 
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The  other  cases  cited  to  the  prop- 
osition at  the  beginning  of  this  sub- 
division are  set  out  in  subsequent  sub- 
divisions of  this  annotation. 

For  other  cases  holding  that  the  bur- 
den of  proof  is  on  the  bank  to  show 
that  no  damage  resulted  from  its  neg- 
ligence, see  Crawford  v.  Louisiana 
State  Bank  (1823)  1  Mart.  N.  S.  (La.) 
214,  where  a  bank  which  failed  to 
notify  the  owner  of  a  bill  of  exchange 
of  its  nonacceptance  was  held  liable 
for  the  resulting  damage;  Miranda  v. 
City  Bank  (1834)  6  La.  740,  26  Am. 
Dec.  493,  where  a  bank  was  held  lia- 
ble for  the  amount  of  a  note  and  the 
costs  of  an  unsuccessful  action  against 
an  indorser  thereon,  who  was  dis- 
charged because  the  notary  employed 
by  the  bank  to  protest  the  note  failed 
to  give  him  notice;  Bank  of  Big  Cabin 
V.  English  (1914)  41  Okla.  546,  139 
Pac.  258,  where  a  bank  was  held  liable 
because  it  failed  to  exercise  due  dili- 
gence in  withdrawing  from  another 
bank  an  amount  with  which  .it  had 
been  credited  for  the  benefit  of  a  cus- 
tomer, the  amount  being  lost  because 
<of  the  failure  of  the  bank  in  which  it 
was  deposited;  and  Wingfield  v.  Se- 
curity Nat  Bank  (1917)  38  S.  D.  491, 
162  N.  W.  309,  where  it  was  held  that, 
in  an  action  against  a  bank  for  neg- 
ligence in  sending  a  check  directly  to 
"the  bank  upon  which  it  was  drawn,  it 
"was  incumbent  upon  the  bank  to  estab- 
lish that  the  loss  would  have  been  the 
same  if  it  had  used  due  diligence. 

Some  cases,  however,  while  support- 
ing the  rule  making  the  face  of  the 
paper  the  prima  facie  measure  of  dam- 
ages, hold  that  it  does  not  apply  un- 
ess  it  is  first  made  to  appear  that  there 
is,  at  least,  a  reasonable  chance  that 
collection  would  have  been  made,  or  a 
responsible  party  charged,  if  the  bank 
had  performed  its  duty.  Dern  v.  Kel- 
logg (1898)  54  Neb.  560,  74  N.  W.  844; 
Omaha  Nat.  Bank  v.  Kiper  (1900)  60 
Neb.  33,  82  N.  W.  102 ;  Allen  v.  Suydam 
(1838)  20  Wend.  (N.  Y.)  321,  32  Am. 
Dec.  565;  Lienau  v.  Dinsmore  (1871) 
41  How.  Pr.  (N.  Y.)  97,  3  Daly,  365,  10 
Abb.  Pr.  N.  S,  209;  Failing  v.  Fargo 
(1881)  12  N.  Y.  Week.  Dig.  121;  Fafiy 
V.  Fargo  (1892)  43  N.  Y.  S.  R.  589,  17 
N.  Y.  Supp.  344 ;  St.  Louis  Carbonating 


&  Mfg.  Co.  V.  Lookeba  State  Bank 
(1913)  35  Okla.  434,  130  Pac.  280. 
And  see  Selz  y.  Collins  (1893)  65  Mo. 
App.  65. 

These  cases  will  be  found  set  out 
under  subsequent  subdivisions  of  this 
annotation. 

d.  View?  that  owner  muat  prove  actual 

lOM. 

Numerous  cases  hold  that,  in  order 
to  recover  more  than  nominal  dam- 
ages, the  owner  of  the  paper  must 
prove  the  loss. 

Alabama. — Bank  of  Mobile  v.  Hug- 
gins  (1841)  3  Ala.  206;  Jefferson 
County  Sav.  Bank  v.  Hendrix  (1905) 
147  Ala,  670,  1  L.R.A.(N.S.)  246,  39 
So.  295;  Hendricks  v.  Jefferson  Coun- 
ty Sav.  Bank  (1907)  153  Ala.  636,  14 
L.R.A.(N.S.)  686,  45  So.  136. 

Iowa. — Fox  V.  Davenport  Nat.  Bank 
(1887)  73  Iowa,  649,  36  N.  W.  688. 

Kentucky.— Farmers'  Bank  &  T.  Co. 
V.  Newland  (1895)  97  Ky.  464,  31  S.  W. 
38;  Bamberger  v.  Bank  of  Tupelo 
(1893)   15  Ky.  L.  Rep.  361. 

Michigan.  —  Mitchell  v.  Shuert 
(1868)  16  Mich.  444. 

MissourL— Selz  v.  Collins  (1893)  55 
Mo.  App.  55. 

New  York.  —  First  Nat.  Bank  v. 
Fourth  Nat.  Bank  (1879)  77.N.  Y.  320, 
33  Am.  Rep.  618;  Indig  v.  National 
City  Bank  (1880)  80  N.  Y.  100,  59 
How.  Pr.  10,  reversing  (1878)  16  Hun, 
200. 

North  Carolina.  —  American  Nat. 
Bank  v.  Savannah  Trust  Co.  (1916) 
172  N.  C.  344,  90  S.  E.  802  (upon  a  sub- 
sequent appeal  in  (1919)  177  N.  C.  264, 
98  S.  £.  595,  it  was  held  that,  irrespec- 
tive of  whether  or  not  the  check  would 
have  been  paid  if  properly  presented, 
the  bank  was  liable  if,  in  consequence 
of  its  failure  to  notify  the  holder  of 
its  nonpayment,  the  latter  lost  the  op- 
portunity of  collecting  from  the  draw- 
er, who  in  the  meantime  had  become 
insolvent). 

Ohio.— Hilsinger  v.  Trickett  (1912) 
86  Ohio  St  286,  99  N.  E.  306,  Ann.  Cas. 
1913D,  421. 

Tennessee. — Sahlien  v.  Bank  of 
Lonoke  (1891)  90  Tenn.  221,  16  S.  W. 
873. 

Texas. — Terrell  v.  Conunercial  Nat 
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Bank  (1918)  —  Tex.  Civ.  App.  — ,  199 
S.  W.  1133;  Central  Exch.  Nat.  Bank 
V.  First  Nat.  Bank  (1919)  —  Tex.  Civ. 
App.  — ,  214  S.  W.  660;  Bingham  v. 
Emanuel  (1920)  —  Tex.  Civ.  App.  — , 
228  S.  W.  1015. 

West  Virginia. — Fanners  &  M.  Bank 
v.  Kinsrwood  Nat.  Bank  (1920)  85  W. 
Va.  371,  101  S.  E.  734. 

Thus,  in  Bank  of  Mobile  v.  Huggins 
(1841)  3  Ala.  206,  it  was  held  that  the 
burden  of  showing  the  amount  of  loss 
suffered  through  the  negligence  of  the 
bank  to  which  the  collection  of  the 
note  was  intrusted  was  upon  the  owner 
of  the  note,  and  that  he  could  not  re- 
cover as  damages  the  full  amount  of 
the  note,  without  producing  proof  that 
the  parties  against  whom  he  still  had 
the  right  of  recourse  were  unable  to 
pay. 

And  in  Sahlien  v.  Bank  of  Lonoke 
(Tenn.)  supra,  it  was  held  that  one 
who  intrusted  a  draft  to  a  bank  for 
collection  could  not  hold  the  bank  lia- 
ble for  failure  to  collect  it,  without 
showing  that  the  claim  was  good  and 
might  have  been  collected  by  the  use 
of  due  diligence,  and  that  loss  had 
been  sustained  through  the  failure  of 
the  bank  to  exercise  such  diligence. 

While  it  was  held  in  Hilsinger  v. 
Trickett  (Ohio)  supra,  that  one  who 
sought  to  recover  from  a  bank  the 
amount  of  a  certificate  of  deposit 
which  he  had  intrusted  to  it  for  col* 
lection  from  the  issuing  bank,  on  the 
ground  of  negligence  in  respect  to  col- 
lecting the  same,  has  the  burden  of 
maintaining  not  only  the  negligence 
complained  of,  but  that  such  negli- 
gence occasioned  his  loss,  and  that, 
where  there  was  nothing  to  show  that 
the  certificate  would  have  been  paid  if 
there  had  been  no  negligence  on  the 
part  of  the  collecting  bank,  and  that 
the  issuinsT  bank,  although  still  doing 
business,  had  actually  been  insolvent 
before  the  date  when  the  certificate 
was  deposited  with  the  collecting 
bank,  a  judgment  in  favor  of  the  plain- 
tiff could  not  be  sustained. 

So,  also,  in  Bamberger  v.  Bank  of 
Tupelo  (1893)  15  Ky.  L.  Rep.  361,  it 
was  held  that  in  order  that  the  drawer 
of  a  bill  of  exchange,  who  sent  it  to  a 
bank    for     collection,    may    recover 


against  the  bank  for  its  negligence, 
where  the  bank's  relation  to  the  trans- 
action is  merely  that  of  a  collecting 
agent,  he  must  not  only  show  negli- 
gence, but  must  show  loss  as  the  result 
of  that  negligence. 

And  in  Indig  v.  National  City  Bank 
(1880)  80  N.  Y.  100,  59  How.  Pr.  10, 
in  which  the  plaintiff  sought  to  re- 
cover against  the  bank  on  the  ground 
of  its  alleged  negligence  in  collecting 
a  note  whi6h  he  had  placed  in  its  hands 
for  that  purpose,  a  judgment  of  non- 
suit was  affirmed  on  the  ground  that 
it  did  not  appear  that  the  alleged  neg- 
ligence of  the  bank  had  discharged  the 
maker  of  the  note,  and  there  was  no 
evidence  that  he  was  insolvent,  and 
consequently  no  showing  that  the 
plaintiff  had  sustained  any  damage. 

To  the  same  effect  was  the  hjolding 
in  Mitchell  v.  Shuert  (1868)  16  Mich. 
444,  a  case  which  did  not  involve  a 
br.nk,  but  in  which  the  right  to  set 
off  a£.^inst  the  demand  of  the  plain- 
tiff the  amount  of  a  note  given  by  a 
third  party,  which  the  defendant  had 
delivered  to  the  plaintiff  under  an 
agreement  that,  when  collected,  it 
should  be  applied  upon  the  plaintiff's 
demand,  was  denied  in  the  absence  of 
evidence  as  to  the  responsibility  of 
the  maker,  or  the  coUectability  of  the 
note,  that,  even  if  the  agreement  so  to 
apply  it  could  be  regarded  as  an  ex- 
press promise  to  collect,  it  would  not 
follow,  as  a  matter  of  course,  that  the 
plaintiff  was  to  be  charged  with  the 
whole  amount  of  the  note  for  failure 
to  collect  it,  as  the  damages  in  such  a 
case  must  depend  upon  the  value  of 
the  note  and  the  probability  of  col- 
lection, and,  if  the  maker  was  irre- 
sponsible, they  would  be  nominal  only. 

Although  outside  the  scope  of  the 
present  annotation,  it  may  be  of  inter- 
est to  note  that,  in  several  actions 
against  attorneys  at  law  based  on  their 
alleged  negligence  in  respect  to  the 
collection  of  notes  or  claims,  it  has 
been  held  that  the  damages  would  be 
limited  to  the  actual  loss,  and  that  the 
loss  must  be  shown  by  the  plaintiff. 
Hair  v.  Glover  (1848)  14  Ala.  500; 
Pennington  v.  Yell  (1860)  11  Ark.  212, 
52   Am.   Dec.   262;   Bruce   v.  Baxter 
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(1881)  7  Lea  (Tenn.)  477;  Collier  v. 
PuIIiam  (1884)  13  Lea  (Tenn.)  114. 

Thus,  it  will  be  seen  that  the  ques- 
tion of  substantive  law  is  closely  con- 
nected with  that  of  prima  facie  case 
and  burden  of  proof:  One  line  of 
cases  allowing  the  face  of  the  paper 
unless  the  defendant  bank  proves  that 
the  actual  damages  were  less;  another 
line  allowing  only  nominal  damages 
unless  the  plaintiff  proves  the  actual 
loss  of  a  larger  amount;  and  a  third 
line  dividing  the  burden  of  proof  by  re- 
quiring the  plaintiff  to  show  a  reason- 
able probability  that  due  diligence  on 
the  part  of  the  bank  would  have  re- 
sulted in  the  collection  of  the  paper, 
and  then  requiring  the  defendant  to 
establish  any  facts  which  might  go  to 
show  that  the  actual  loss  was  less  than 
the  face  of  the  paper. 

The  ultimate  fact  to  be  arrived  at, 
whichever  one  of  these  three  theories 
is  adopted,  is,  however,  the  actual  loss 
suffered  by  the  owner  of  the  paper  as 
a  consequence  of  the  breach  of  duty 
by  the  bank,  the  only  difference  being 
as  to  the  method  by  which,  and  the 
party  by  whom,  this  actual  loss  is  to 
be  established. 

Of  course,  the  broad  subject  of  the 
burden  of  proof  is  beyond  the  scope 
of  this  annotation,  its  treatment  here- 
in being  confined  entirely  to  its  rela- 
tion to  the  measure  of  damages. 

e.  A8  affected  by  battle's  right  of  subro- 
gation. 

In  several  cases  the  courts  have  met 
the  contention  that  the  possibility  of 
a  recovery  on  the  paper,  notwithstand- 
ing the  negligence  of  the  bank,  should 
operate  to  reduce  the  damages,  by 
providing  for  the  subrogation  of  the 
bank  to  the  rights  of  the  owner  of  the 
paper.  See  First  Nat.  Bank  v.  First 
Nat.  Bank  (1878)  4  Dill.  290,  Fed-Cas. 
No.  4,810,  infra,  III.  g;  Pritchard  v. 
Louisiana  State  Bank  (1831)  2  La.  415, 
infra,  IIL  b;  Selz  v.  Collins  (1893) 
55  Mo.  App.  55,  infra,  III.  c;  Com 
Exch.  Bank  v.  Gross  (1914)  86  Misc. 
4,  148  N.  Y.  Supp.  2,  infra,  IIL  e,  1; 
Huff  V.  Hatch  (1858)  2  Disney 
(Ohio)  63,  infra.  III.  b;  Merchants 
State  Bank  v.  State  Bank  (1896)  94 
Wis.  444,  69  N.  W.  170,  infra.  III.  b; 


and  Bank  of  Scotland  v.  Dominion 
Bank  [1891]  A.  C.  (Eng.)  592,  supra, 

II.  b.  But  compare  Allen  v.  Suydam 
(1838)  20  Wend.  (N.  Y.)  821,  32  Am. 
Dec.  556,  infra,  III.  a. 

For  a  more  detailed  consideration 
of  the  application  of  these  various 
rules  to  particular  negligent  or 
wrongful  acts  or  omisaions  of  banks, 
see  the  subsequent  subdivisions  of 
this  annotation. 

III.  Application   to   particular   breaches 

of  duty. 

a.  As   to   presenting  for  aceeptanee  or 
payment. 

As  to  presenting  paper  by  sending 
it  directly  to  the  party  liable  thereon, 
see  infra.  III.  f. 

It  has  been  held  that  a  bank,  by 
failure  to  make  prompt  demand  for 
pajrment  of  a  bill  of  exchange  which 
has  been  placed  in  its  hands  for  col- 
lection, makes  the  bill  its  own,  and 
renders  itself  liable  to  the  owner  for 
the  full  amount  thereof.  Armington 
v.  New. Orleans  Gaslight  &  Bkg.  Co. 
(1840)  16  La.  414,  36  Am.  Dec.  206. 
And  see  Bank  of  Washington  v.  Trip- 
lett  (1828)  1  Pet  (U.  &)  25,  7  L.  ed. 
37,  supra,  II.  b. 

Similarly,  a  bank  which  received 
for  collection  a  certificate  of  deposit 
issued  by  another  bank,  and  at  once 
remitted  the  amount  of  it  to  the  own- 
er, but  failed  to  present  it  for  payment 
for  a  period  of  thirty-six  days,  and 
thereby  released  a  solvent  indorser, 
was  held  in  Bank  of  Mt.  Airy  v. 
Greensboro  Loan  &  T.  Co.  (1912)  169 
N.  C.  85,  74  S.  E.  747,  to  have  made 
the  certificate  its  own  so  that  it  would 
have  been  liable  to  the  owner  for  the 
full  amount  thereof,  if  it  had  not  al- 
ready remitted  it,  and  hence  to  be 
without  any  grounds  for  recoverinsr 
back  the  sum  it  had  remitted,  when 
the  certificate  was  dishonored  by  the 
issuing  bank. 

And  in  Bank  of  Scotland  v.  Hamil- 
ton (1810)  1  Bell  Com.  (Sc»t.)  409,  the 
failure  of  a  branch  bank  to  present 
for  acceptance  a  time  draft  which  had 
been  discounted  by  another  branch 
bank,  and  sent  to  it  for  collection,  and 
which  was  dishonored  at  maturil7  be- 
cause the  drawer  had  then  become  in- 
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solvent,  was  held  to  render  it  liable 
for  the  amount  thereof,  even  though 
it  was  uncertain  that  it  would  have 
been  accepted  if  it  had  been  presented 
for  that  purpose. 

The  question  under  annotation  was 
not  directly  involved  in  Lubbock  v. 
Tribe  (1888)  3  Mees.  &  W.  607,  150 
Eng.  Reprint,  128,  where  a  bank, 
which  had  lost  a  check  which  was  de- 
livered to  it  for  collection,  was  seek- 
ing to  recover  the  amount  thereof 
from  the  maker ;  but  Lord  Abinger,  C. 
B.,  in  the  course  of  his  opinion,  said : 
"It  appeared  that  the  defendant  was 
indebted  to  the  Kellewerris  Company 
for  certain  shares,  and  when  they 
threatened  to  bring  an  action  against 
him  for  the  amount,  he  said,  'I  have 
paid  it  (by  check  or  note  of  hand) 
to  your  agents,'  the  plaintiffs.  If  he 
did  so,  and  they  afterwards  refused 
or  neglected  to  present  the  check  at 
the  proper  time,  and  lost  it,  they  are 
accountable  to  the  Kellewerris  Corn- 
pay,  and  he  is  not  accountable  to 
them;  when  they  failed  to  present 
the  check  in  due  time,  they  made  it 
their  own,  and  they  are  bound  to  pay 
the  company,  and  cannot  recover  from 
the  defendant." 

The  true  rule,  however,  in  harmony 
with  the  general  rule  stated  supra,  II. 
a,  seemB  to  be  that  the  bank  is  liable 
only  for  the  actual  loss  resulting  from 
its  failure  to  make  prompt  demand 
for  acceptance  or  payment. 

Thus,  in  Tyson  v.  State  Bank 
(1842)  6  Blackf.  (Ind.)  225,  88  Am. 
Dec.  139,  it  was  held  that  a  bank 
which  received  a  bill  of  exchange  for 
collection,  but  failed  to  present  it 
either  for  acceptance  or  payment,  was 
liable  to  the  owner  for  whatever  dam- 
ages resulted  from  its  neglect. 

And  in  Branch  Bank  v.  Knox  (1840) 
1  Ala.  148,  the  rule  was  laid  down 
that  a  bank  which,  in  the  usual  course 
of  business,  has  undertaken  to  collect 
a  bill,  and  has  omitted  to  present  it  at 
the  proper  time  and  place,  whereby  a 
loss  is  sustained  by  the  owner,  is  li- 
able to  the  extent  of  the  loss,  and  it 
was  said :  "If  the  money  was  collect- 
ed, or  could  have  been  collected,  by 
the  use  of  proper  diligence,  from  any 
party  to  the  bill,  the  injury  would  be 


little,  if  any.  If  a  part  only  could  be 
collected,  the  bank  was  chargeable 
only  for  the  residue. 

While  it  was  stated  in  Herider  v. 
Phcenix  Loan  Asso.  (1900)  82  Mo. 
App.  427,  that  though  a  bank  may  be 
guilty  of  negligence  or  lack  of  dili- 
gence in  sending  a  draft  for  present- 
ment and  collection,  yet,  if  no  injury 
results  to  the  other  party,  no  liability 
is  incurred. 

And  in  Feeders  Supply  Co.  v.  First 
Nat  Bank  (1918)  108  Kan.  654,  176 
Pac.  129,  an  action  against  a  bank  for 
negligence  in  presenting  and  dispos- 
ing of  a  draft  sent  to  it  for  collec- 
tion, it  seems  to  have  been  assumed 
that  the  measure  of  damages  would 
be  the  actual  loss  occasioned  by  the 
negligence,  as  the  court,  after  holding 
that  the  undisputed  facts  showed  that 
the  bank  had  not  used  reasonable  dili- 
gence, and  that  its  failure  to  do  so  had 
damaged  the  plaintiff,  granted  a  new 
trial  for  the  sole  purpose  of  ascer- 
taining the  extent  of  such  damage. 

As  supporting  the  rule  that  the 
measure  of  damage  for  negligence  as 
to  presenting  paper  is  the  actual  loss 
which  results,  see  also  Bank  of  Mo- 
bile V.  Huggins  (1841)  3  Ala.  206, 
which  is  set  out  supra,  II.  a;  Steele  v. 
Russell  (1876)  5  Neb.  211;  Stowe  v. 
Bank  of  Cape  Fear  (1882)  14  N.  C.  (8 
Dev.  L.)  408,  infdra.  III.  c;  Farmers 
Nat.  Bank  v.  Kingwood  Nat.  Bank 
(1920)  85  W.  Va.  871,  101  S.  E.  734, 
infra.  III.  b;  Hendricks  v.  Jefferson 
County  Sav.  Bank  (1907)  153  Ala.  636, 
14  L.R.A.(N.S.)  686,  45  So.  136;  and 
Selz  V.  Collins  (1893)  55  Mo.  App.  55. 

Of  course,  where  it  appears  that  the 
face  of  the  draft  could  have  been  col- 
lected by  the  exercise  of  due  diligence 
on  the  part  of  the  bank,  and  that  the 
opportunity  to  collect  has  been  lost 
through  the  bank's  negligence,  the 
full  amount  of  the  draft  may  be  re- 
covered against  the  bank. 

Thus,  in  Bank  of  Commerce  v.  Mil- 
ler (1902)  105  III.  App.  224,  appeal 
dismissed,  in  (1903)  202  IlL  410,  66 
N.  E.  1039,  an  action  against  a  bank 
for  negligently  delaying  collection  of 
a  draft,  in  which  the  recovery  allowed 
was  the  face  of  the  draft  and  cost,  the 
court  said,  in  replying  to  a  contention 
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that  nominal  damages  only  should 
have  been  assessed:  "It  must  be  con- 
ceded that  if  the  bank  was  negligent, 
as  charged  in  the  declaration,  the  evi- 
dence shows  that  the  full  amount  of 
the  draft  could  have  been  collected 
on  Friday  and  Saturday,  and  at  the 
opening  of  the  National  Bank  of  the 
Republic  on  Monday.  We,  therefore, 
cannot  say  that  the  amount  of  the 
judgment  is  too  large." 

And  in  Omaha  Nat.  Bank  v.  Kiper 
(1900)  60  Neb.  33,  82  N.  W.  102,  where 
it  appeared  that  the  bank  had  given 
the  drawee  of  a  draft  sent  to  it  for 
collection  an  unauthorized  extension 
of  time,  and  that  in  the  course  of  such 
extension  the  drawee  became  insol- 
vent, the  court  said:  "The  bank  un- 
dertook to  act  as  the  agent  of  the 
plaintiffs  in  collecting  their  claim 
against  Dow.  It  was  bound  to  keep 
within  the  authority  conferred  upon 
it,  and  exercise  proper  diligence  to 
obtain  payment.  ...  If  the  debt 
was  lost  through  its  fault,  it  is  liable. 
.  .  .  The  measure  of  damages  in 
such  case  is  the  actual  loss  resulting 
from  the  agent's  omission  of  duty.  If 
there  is  reasonable  probability  that 
the  entire  debt  would  have  been  col- 
lected but  for  the  agent's  negligence, 
the  amount  of  the  claim  is  the  meas- 
ure of  recovery.  ...  'It  is  only 
necessary  to  show  a  reasonable  prob- 
ability that,  with  due  care,  the  col- 
lection would  have  resulted.  The 
burden,  then,  rests  on  the  defendant 
to  show  that  there  was  no  damage.' " 

And  see  Nunnemaker  v.  Lanier 
(1867)  48  Barb.  (N.  Y.)  234,  infra, 
III.  e,  3. 

In  Gray's  Harbor  Commercial  Co. 
v.  Continental  Nat.  Bank  (1898)  74 
Mo.  App.  633,  it  was  Jield  that  the 
measure  of  damages,  where  a  bank 
unduly  delayed  presenting  a  draft 
which  was  sent  to  it  for  collection, 
and  the  evidence  showed  that  at  the 
time  the  draft  should  have  been  pre- 
sented the  drawee  had  funds  in  the 
bank  with  which  to  meet  it,  but  that 
he  subsequently  became  insolvent, 
was  the  face  of  the  draft  less  the 
amount  of  a  dividend  which  was  re- 
ceived from  the  insolvent  estate;  but 
that  interest  should  not  be  allowed. 


the  case  coming  within  the  rule  that 
interest  is  not  allowable  in  an  action 
based  on  negligence,  where  no  pecu- 
niary benefit  has  or  could  have  ac- 
crued to  the  defendant. 

Similarly,  in  a  case  where  the  col- 
lecting agept  was  an  express  com- 
pany, and  it  appeared  that  it  had 
received  a  draft  for  collection,  with 
instructions  to  return  it  at  once  if  not 
paid,  but  that,  upon  request  of  the 
drawee,  it  held  it  until  the  drawee 
could  communicate  with  the  drawer, 
and  then  neglected  to  present  the 
draft  a  second  time  until  after  the 
drawee  had  failed,  although  there  was 
a  period  of  several  days  following  the 
communication  between  the  drawee 
and  the  drawer,  during  which  the 
drawee  was  ready  and  willing  to  pay 
the  draft  in  full,  the  express  company 
was  held  liable  for  the  difference  be- 
tween the  amount  of  the  draft  and  the 
amount  which  the  owner  had  been  able 
to  collect  on  a  compromise  with  the 
insolvent  drawee.  Whitney  v.  Mer- 
chants' Union  Exp.  Co.  (1870)  104 
Mass.  152,  6  Am.  Rep.  207. 

The  view  that  the  face  of  the  bill 
is  prima  facie  the  measure  of  damages 
is  upheld  in  Bridge  v.  Mason  (1865) 
45  Barb.  (N.  Y.)  37,  which  is  set  out 
infra.  III.  b,  and  in  Citizens  Nat.  Bank 
V.  Third  Nat.  Bank  (1898)  19  Ind. 
App.  69,  49  N.  E.  171,  where  the  court 
refers  with  approval  to  what  it  states 
to  be  the  holding  of  Allen  v.  Suydam 
(1838)  20  Wend.  (N.  Y.)  321,  32  Am. 
Dec.  655,  to  the  effect  that  an  agent 
receiving  for  collection  a  bill  payable 
on  a  particular  day  after  date  is  held 
to  strict  vigilance  in  making  present- 
ment for  acceptance,  and  that  if  the 
debt  is  lost  through  his  negligence 
the  measure  of  damages  is  prima  facie 
the  amoHint  of  the  bill,  but  that  the 
defendant  is  at  liberty  to  show  circunv 
stances  to  reduce  the  recovery  to  a 
nominal  amount. 

It  must  be  observed,  however,  that 
the  Allen  Case  distinctly  holds  that 
the  face  of  the  draft  is  not  even  prima 
facie  the  measure  of  damages,  unless 
it  is  first  made  to  appear  that  there 
was  a  reasonable  probability  that  due 
diligence  on  the  part  of  the  bank 
would  have  resulted  in  the  collection 
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of  the  draft,  and  that  it  reversed  the 
decision  of  the  court  below,  reported 
in  (1837)  17  Wend.  368,  because  of  an 
instruction  given  on  the  trial  below 
to  the  effect  that  the  defendants,  in 
whose  han'ds  a  draft  had  been  placed 
for  collection,  and  who  had  failed  to 
transmit  it  for  acceptance  with  rea- 
sonable diligence,  were  liable  for  any 
damages  sustained  by  the  plaintiffs, 
and  that  as  the  court  and  jury  had 
no  knowledge  what  such  damages 
vreie,  save  from  the  amount  of  the 
draft,  damages  should  be  found  in 
that  amount,  the  court  saying:  "I 
a^ee  with  the  court  below  that  the 
Aliens  were  legally  liable  to  the  own- 
ers of  this  bill  for  the  damages,  if 
any,  which  the  latter  sustained  by 
the  nonpresentment  of  the  bill  to  the 
drawee  for  acceptance  previous  to  the 
time  it  became  due.  In  relation  to  the 
amount  of  damages,  however,  I  think 
the  charge  of  the  judge  who  tried  the 
cause  was  clearly  wrong;  and  that  it 
has,  unquestionably,  produced  great 
injustice  in  this  case.  As  we  have  be- 
fore seen,  the  relation  between  the 
drawer  or  indorser  of  the  bill,  and  the 
person  to  whom  it  is  transferred  for 
the  mere  purpose  of  negotiation  or 
collection,  is  not  the  relation  of  in- 
dorser and  indorsee,  so  as  to  throw 
the  loss  of  the  whole  amount  of  the 
bill  upon  the  latter,  if  he  neglects 
to  present  the  same  for  acceptance 
and  payment  in  time,  or  to  give  notice 
of  its  dishonor  to  the  indorser,  as  re- 
quired by  law.  Nor  will  the  payment 
of  the  damages  by  the  agent  have  the 
effect  to  subrogate  him  to  all  the 
rights  and  remedies  of  the  person  from 
whom  he  received  the  bill,  as  against 
other  parties  who  may  be  liable  for 
the  payment  thereof;  but  it  is  a  mere 
contract  of  agency,  which  leaves  the 
indorser  to  all  his  rights  and  remedies 
for  the  recovery  of  his  debt  as  against 
other  parties,  and  only  renders  the  in- 
dorsee liable  as  agent  for  the  actual 
or  probable  damages  which  his  prin- 
cipal has  sustained  in  consequence  of 
the  negligence  of  such  agent."  And 
then,  after  showing  that  the  court  be- 
low had  misconstrued  the  decision  in 
Van  Wart  v.  Woolley  (1824)  5  Dowl. 
&  B.  874,  8  Bam.  &  C.  439,  107  Eng. 


Reprint,  797,  Ryan  &  M.  4,  3  L.  J.  K.  B. 
51,  upon  which  it  had  largely  based 
its  holding,  and  that  that  case  was  in 
fact  "a  direct  authority  to  show  that 
the  agent  ought  not  to  be  charged  with 
the  whole  amount  of  the  bill,  unless 
there  is  sufficient  evidence  to  render 
It  at  least  probable  that  the  whole 
amount  of  the  debt  would  have  been 
saved  if  the  agent  had  discharged  the 
duty  which  his  situation  imposed  up- 
on him,"  continued:  "Where  there  is 
a  reasonable  probability  that  the  bill 
would  have  been  accepted  and  paid  if 
the  agent  had  done  his  duty ;  or  where, 
by  the  negligence  of  the  agent,  the 
liability  of  a  drawer  or  indorser  who 
was  apparently  able  to  pay  Ihe  bill 
has  been  discharged,  so  that  the  own- 
er of  the  bill  cannot  legally  recover 
against  such  drawer  or  indorser,  I 
admit  the  agent  by  whose  negligence 
the  loss  has  occurred  is  prima  facie 
liable  for  the  whole  amount  thereof, 
with  interest,  as  damages,  unless  he  is 
able  to  satisfy  the  court  and  jury  that 
the  whole  amount  .of  the  bill  has  not 
.been  actually  lost  to  the  owner  in 
consequence  of  such  negligence.  The 
case  under  consideration,  however,  is 
one  of  a  very  different  description. 
Here  it  is  perfectly  evident,  from  the 
testimony  of  one  of  the  drawees,  that 
the  draft  would  not  have  been  ac- 
cepted at  any  time  after  it  was  re- 
ceived by  the  Aliens  for  collection,  as 
the  drawees  had  received  express  di- 
rections from  the  drawer  not  to  ac- 
cept ;  nor  would  they  have  accepted  it, 
even  without  such  a  prohibition,  un- 
less they  had  previously  been  advised 
so  to  do  by  the  drawer.  The  fact, 
also,  that  the  drawer's  credit  was  not 
good  at  the  time  this  draft  was  re- 
ceived for  collection,  he  having  suf- 
fered his  note  to  Boyd  &  Suydam  to 
lie  under  protest  for  some  time,  and 
the  express  directions  given  by  him 
to  the  drawees  not  to  accept  this 
draft,  rendered  it  highly  improbable 
that  he  would  have  paid  the  draft  him- 
self, to  save  his  credit,  if  it  had  been 
sent  back  protested  at  an  earlier  day. 
From  the  facts  of  the  case,  therefore, 
I  think  there  was  no  ground  for  sup- 
posing that  the  owners  had  sustained 
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any  actual  damage  from  the  mistake 
of  the  Aliens  in  not  sending  on  the 
bill  for  acceptance  immediately  after 
they  received  it  for  collection  in  New 
York;  or  that  their  chance  of  obtain- 
ing payment  from  the  drawer  waa 
materially  impaired  by  the  delay  of 
the  protest  for  a  few  days.  Under  the 
circumstances  of  this  case,  therefore, 
I  think  the  jury  should  have  been  in- 
structed that,  upon  the  evidence,  the 
plaintiffs  were  only  entitled  to  nom- 
inal damages ;  or,  at  least,  they  should 
have  been  told  to  find  only  such  dam- 
ages as  they  should,  from  the  evi- 
dence, believe  it  probable  the  plain- 
tiffs might  have  sustained  by  the  delay 
in  presenting  the  draft  for  acceptance 
immediately." 

In  Finch  v.  Karste  (1893)  97  Mich. 
20,  66  N.  W,  123,  an  action  against  a 
bank  for  failure  to  present  promptly 
a  draft  sent  to  it  for  collection,  or  to 
place  the  same  in  the  hands  of  an  at- 
torney, in  accordance  with  the  instruc- 
tions of  the  owner,  until  after  it  had 
secured  a  mortgage  from  the  drawee 
covering  an  indebtedness  to  the  bank 
and  rendering  the  drawee  insolvent; 
the  view  seems  to  have  been  taken,  al- 
though it  is  not  expressly  stated,  that 
the  measure  of  damages  would  be 
the  actual  injury  to  the  owner  of  the 
draft,  which  was  the  result  of  the  neg- 
ligence of  the  bank,  as  it  is  stated  that 
the  evidence  of  the  drawee's  insol- 
vency after  the  giving  of  the  mort- 
gages, in  the  absence  of  any  proof  on 
the  part  of  the  defendant  that  there 
remained  an  opportunity  to  collect  the 
debt,  raised  sufficient  inference  of  loss 
to  go  to  the  jury,  although  it  waa 
subject  to  the  right  of  the  defendant 
to  show  that  the  loss,  if  any,  was  due 
to  other  causes ;  and  it  was  also  held 
that  it  was  error  to  instruct  the  jury 
that  they  could  not  consider  whether 
the  draft  would  have  been  paid  if 
it  has  been  presented  promptly  since, 
if  the  jury  could  have  found  that  the 
drawee  was  unable  to  pay  the  draft, 
not  only  at  all  times  after,  but  at  the 
time  of,  presentation,  or  the  time  when 
it  should  have  been  presented,  they 
could  not  properly  have  charged  the 
loss  to  defendant's  negligence. 


1>.  Aa  to  preserving  the  UabUity  of  in- 
dorsers,   etc. 

1.  In  general. 

The  rule  that  where  the  failure  of  a 
bank  to  preserve  the  liability  of  per- 
sons secondarily  liable  on  paper  which 
it  holds  for  collection  renders  It  an- 
swerable to  the  owner  of  the  paper, 
the  damages  are  measured  by  the  ac- 
tual loss  which  is  the  direct  result  of 
the  negligence,  is  supported  expressly 
or  by  direct  implication  by  many 
cases. 

Alabama. — Bank  of  Mobile  t.  Hug- 
gins  (1841)  3  Ala.  206. 

Kentucky. — Louisville  Bkg.  Co.  v. 
Asher  (1901)  112  Ky.  138,  99  Am.  St. 
Rep.  283,  65  S.  W.  133,  rehearing  de- 
nied in  (1901)  23  Ky.  L.  Rep.  1661,  65 
S.  W.  831. 

Louisiana. — Louisiana  State  Ins. 
Co.  V.  Louisiana  State  Bank  (1825)  3 
Mart.  N.  S.  610. 

Minnesota.  —  Borup   v.   Mininger 

(1861)  5  Minn.  523,  Gil.  417;  West  v. 
St.  Paul  Nat  Bank  (1893)  54  Minn. 
466,  56  N.  W.  54. 

Nebraska. — Steele  v.  Russell  (1876) 
5  Neb.  211. 
New  York. — Coghlan  v.   Dinsmore 

(1862)  9  Bosw.  453,  affirmed  in  (1867) 
1  Abb.  Dec.  375,  35  How.  Pr.  416; 
Bridge  v.  Mason  (1865)  45  Barb.  37; 
Mott  V.  Havana  Nat.  Bank  (1880)  22 
Hun,  354. 

North  Carolina. — Stowe  v.  Bank  of 
Cape  Fear  (1832)  14  N.  C.  (3  Dev.  L.) 
408. 

Ohio.  —  Huff  V.  Hatch  (1868)  2 
Disney,  68. 

West  Virginia.  —  Farmers  &  M. 
Bank  v.  Kingwood  Nat.  Bank  (1920) 
85  W.  Va.  371,  101  S.  E.  734. 

Wisconsin. — Merchants  State  Bank 
V.  State  Bank  (1896)  94  Wis.  444,  69 
N.  W.  170. 

Thus,  in  Farmers  &  M.  Bank  v. 
Kingwood  Nat.  Bank  (W.  Va.)  supra, 
the  court,  in  sustaining  a  demurrer  to 
certain  counts  of  the  declaration  by 
which  it  was  sought  to  charge  a  bank 
with  loss  and  injury  by  reason  of  its 
failure  to  demand  payment  of  certain 
notes  intrusted  to  it  for  collection,  and 
to  protest  the  notes  and  give  notice 
to  the  indorsers,  said :  "In  none  of  the 
counts  is  there  any  allegation  of  suffi- 
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cient  facts  to  warrant  a  recovery  on 
the  ground  of  negligence.  They  pro- 
ceed upon  the  theory  that  the  negli- 
Srence  alleged  imposed  liability  for  the 
amounts  of  the  notes.  The  failure  of 
duty  alleged  imposed  liability  only 
for  the  damages  resulting  from  or  oc- 
casioned thereby,  which  the  plaintiff 
must  allege  as  well  as  prove.  .  .  . 
Many  authorities  hold  that  the  face  of 
the  note,  check,  or  bill,  in  such  case, 
is  prima  facie  the  measure  of  dam- 
ages; but  the  question  here  presented 
is  one  of  pleading,  and  therefore  in- 
volves an  accurate  statement  of  the 
basis  of  the  right  of  action.  All  of 
the  counts  are  utterly  silent  as  to  the 
solvency  of  the  maker  and  the  in- 
dorsers.  For  all  that  appears,  they 
may  have  been,  and  may  still  be,  per- 
fectly solvent,  and  the  plaintiff  may 
not  have  suffered  any  actual  loss  or 
injury  from  the  negligence  alleged." 

So,  also,  in  Stowe  v.  Bank  of  Cape 
Fear  (1832)  14  N.  C.  (3  Dev.  L.)  408, 
an  action  to  recover  damages  for  the 
bank's  failure  to  demand  payment  and 
give  notice  of  nonpayment  to  the 
drawer  of  a  draft  which  it  held  for 
collection,  the  court,  in  upholding  an 
instruction  given  to  the  jury  on  the 
trial  below  that  in  estimating  the  dam- 
ages of  the  plaintiff  they  ought  to  take 
into  consideration  the  insolvency  of 
the  parties  to  the  draft,  said :  "There 
is  no  doubt  but  that  the  bank  is  liable 
to  the  plaintiffs  as  any  other  agent 
or  bailee  would  have  been,  but  it  is 
liable  in  no  other  way.  The  plaintiffs 
are  entitled  to  recover  such  damages 
as  they  have  sustained  by  the  defend- 
ant's breach  of  promise.  The  amount 
of  the  bill  of  exchange  is  not  the 
criterion  to  govern  the  jury  in  assess- 
ing them,  unless  it  appears  that  the 
plaintiffs  have  lost  that  amount  of 
money  by  the  misconduct  of  the  de- 
fendant. The  evidence  that  the  draw- 
er was  insolvent  was  proper  to  be  left 
to  the  jury.  If  it  was  probable  that 
the  drawer  would  again  become  sol- 
vent, by  any  chances  or  means  what- 
ever, the  plaintiffs  should  have  offered 
such  testimony  to  the  jury  for  the  pur- 
pose of  enhancing  the  damages." 

And  it  was  held  in  Steele  v.  Russell 
(1876)  6  Neb.  211,  that  the  failure  of 


a  banker  to  present  for  payment  at , 
maturity  a  negotiable  instrument 
placed  in  his  hands  for  collection,  and 
to  protest  it  upon  payment  being  re- 
fused, rendered  him  liable  for  the 
damages  thereby  occasioned;  but  that 
in  an  action  to  recover  such  damages 
it  was  competent  for  the  bank  to  show 
that  the  indorser,  who  was  discharged 
through  such  negligence,  was  insol- 
vent at  the  time  the  note  matured, 
and  continued  to  be  so  up  to  the  time 
of  the  trial,  as  such  testimony  would 
tend  to  prove  that  no  substantial  dam- 
age was  occasioned  by  the  alleged  neg- 
ligence. 

While  in  Huff  v.  Hatch  (1858)  2 
Disney  (Ohio)  63,  an  action  against  a 
bank  by  one  who  had  deposited  a 
note  with  it  for  collection,  based  on 
the  bank's  negligence  in  respect  to 
protesting  the  note,  the  court  said: 
"The  actual  loss  sustained  by  the 
principal  in  consequence  of  the  mis- 
conduct of  the  agent  is  the  amount 
of  damages  for  which  he  is  responsi- 
ble. In  the  case  before  us,  it  was  in 
evidence  that  the  maker  of  the  note 
died  insolvent,  and  his  estate  might 
possibly  divide  a  small  percentage 
among  the  creditors,  but  it  might  not 
be  sufficient  to  pay  the  preferred 
debts;  and  the  court,  therefore,  in- 
structed the  jury  they  might  regard 
the  amount  of  the  note,  if  they  should 
find  the  facts  to  be  true  as  to  the  in- 
solvency of  the  deceased  debtor,  as 
the  measure  of  damages;  that  the  pos- 
sibility of  a  small  dividend  being 
afterward  declared  was  remote,  and 
ought  not  to  postpone  the  right  of 
the  plaintiff  to  recover  for  the  whole 
amount  of  the  note;  and  the  risk  of 
any  future  payment  being  made  he 
ought  not  to  be  required  to  take.  This 
exposition  of  the  law,  we  think,  was 
correct.  The  mere  chance  of  a  future 
recovery  of  a  part  of  the  claim  was 
not  the  proper  subject  for  the  con- 
sideration of  a  jury,  as  it  was  evident, 
for  all  practical  purposes,  the  note  had 
no  real  value.  We  shall  certainly  hold 
that  the  defendants  might  be  sub- 
rogated to  all  the  benefits  the  holder 
of  the  note  might  possibly  derive  from 
the  decedent's  estate." 

And  in  West  v.  St.  Paul  Nat.  Bank' 
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(1893)  54  Minn.  4G6,  56  N.  W.  54,  an 
action  to  recover  against  a  bank  the 
difference  between  the  face  of  a  note 
which  was  deposited  with  it  for  col- 
lection, and  the  amount  less  expenses 
of  foreclosure  for  which  the  holder 
of  the  note  bid  in  certain  property 
which  was  mortgaged  as  security 
therefor,  the  action  being  based  on  the 
negligence  of  the  bank  in  failing  to 
protest  the  note  when  it  was  unpaid 
at  maturity,  as  a  result  of  which  a  sol- 
vent indorser  was  released,  the  court 
said:  "In  receiving  the  note  for  col- 
lection, the  bank  assumed  the  duty  of 
taking  the  proper  steps  to  fix  the  lia- 
bility of  the  indorser.  ••  .  .  For  a 
neglect  of  that  duty  it  would  be  re- 
sponsible to  the  extent  of  the  dam- 
ages suffered  thereby.  If  the  maker 
of  the  note  was  solvent,  so  that  the 
note  could  be  collected  from  him,  the 
damages  resulting  from  the  discharge 
of  the  indorser  would  be  merely  nom- 
inal." The  maker  having  been  shown 
to  be  insolvent,  it  was  hejd  that  the 
bank  was  responsible  to  the  extent  of 
the  difference  between  the  amount 
realized  at  the  foreclosure  sale  less 
the  proper  expenses  to  be  deducted 
therefrom,  and  the  amount  of  the  note, 
and  that  the  fact  that  the  mortgaged 
land  may  have  been  worth  more  than 
the  sum  bid  was  not  material,  where 
there  was  no  charge  of  fraud  or  want 
of  good  faith  in  respect  to  the  fore- 
closure. 

So,  also,  it  was  said  in  Mott  v.  Ha- 
vana Nat.  Bank  (1880)  22  Hun  (N. 
Y.)  354:  "In  an  action  for  neglect- 
ing to  protest  a  note,  whereby  the 
liability  of  an  indorser  has  been  lost, 
the  party  sued  has  a  right  to  show, 
on  the  question  of  damages,  any  such 
state  of  facts  as  will  tend  to  show 
that  the  loss  of  the  plaintiff  has  been 
less  than  the  face  of  the  obligatisn  of 
the  maker.  The  general  rule  is  that, 
in  an  action  for  negligence,  the  plain- 
tiff can  recover  no  more  than  the 
amount  which  will  fully  compensate 
him  for  the  injury  sustained  by  the 
negligence  in  question.  And  in  an  ac- 
tion of  this  particular  character  the 
defendant  may  show  that  the  creditor 
holds  collateral  securities  for  the  pay- 
ment of  the  debt,  to  which  he  may 


resort  in  diminution  of  the  damages 
which  would  prima  facie  appear  to 
have  been  sustained  by  the  negligent 
omission  to  charge  the  indorser."  In 
accordance  with  this  view  it  was  held 
that  evidence  that  the  note  in  question 
was  secured  by  a  chattel  mortgage 
upon  an  engine,  and  that  the  engine 
was  actually  worth  $500,  although  it 
was  purchased  by  plaintiff  on  execu- 
tion for  $68,  should  have  been  ad- 
mitted as  bearing  upon  the  question  of 
damages. 

And  in  Coghlan  v.  Dinsmore  (1862) 
9  Bosw.  (N.  Y.)  453,  affirmed  in 
(1867)  1  Abb.  App.  Dec.  375,  35  How. 
Pr.  416,  an  action  against  an  express 
company  for  its  failure  to  protest  a 
note  which  had  been  delivered  to  it 
for  collection,  the  court  said:  "The 
plaintiff  was  entitled  to  the  security 
of  the  liability  of  all  the  parties  to 
the  note  in  question,  who  were  origi- 
nally liable,  and  the  defendants  were 
bound  to  take  all  necessary  steps  to 
secure  that  liability.  For  any  failure 
to  take  such  steps  the  defendants  were 
liable  to  the  extent  of  any  damages 
suffered  by  the  plaintiff.  The  maker, 
of  course,  is  liable  at  all  events;  and 
if  he  is  solvent  no  damage  has  been 
suffered;  if  not,  the  defendant  is  lia- 
ble for  not  charging  the  indorsers,  un- 
less they  never  were  liable,  or  were 
insolvent  and  worthless.  In  such  case 
it  is  not  necessary  for  the  plaintiff  to 
prove  any  solvency  of  the  indorsers; 
his  dereliction  of  duty  casts  the.  bur- 
den on  the  delinquent  agent  of  dis- 
proving their  solvency.  .  .  .  Pos- 
sibly the  burden  may  lie  on  the  plain- 
tiff to  prove  the  insolvency  of  the 
maker." 

While,  in  Louisiana  State  Ins.  Co. 
V.  Louisiana  State  Bank  (1825)  3 
Mart.  N.  S.  (La.)  610,  the  court,  in  re- 
fusing to  modify  a  judgment  against 
the  bank  for  its  negligence  in  respect 
to  protesting  certain  notes  placed  in 
its  hands  for  collection,  by  adding  in- 
terest on  the  notes  to  the  amount  of 
the  recovery  allowed,  said:  "The 
present  action  sounds  solely  in  dam- 
ages for  negligence  and  misfeasance 
in  the  officers  of  the  bank;  it  is,  per- 
haps, true  that  a  fair  criterion  to  as- 
certain the  amount  of  damages  is  the 
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loss  of  the  plaintiffs,  occasioned  by 
the  misconduct  of  the  defendants, 
-which  is  alleged  to  be  the  sums  spec- 
ified in  the  notes,  with  legal  inter- 
est from  the  day  on  which  they  ought, 
regularly,  to  have  been  protested.  If 
it  had  been  so  adjudged  in  the  court 
below,  we  would,  perhaps,  not  have 
disturbed  the  judgment." 

Some  cases  have  held  that  the  meas- 
ure of  damages  for  the  failure  of  a 
bank  to  protect  paper  which  it  holds 
for  collection,  or  properly  to  notify 
indorsers  thereon  of  its  nonpayment, 
is  the  face  of  the  paper,  but  an  exami- 
nation of  most  of  these  cases  shows 
that  there  were  special  circumstances 
which  established  the  intention  of 
the  bank  to  become  liable  for  the 
whole  amount,  or  evidence  which 
tended  to  show  that  the  actual  loss 
was  the  face  of  the  paper.  These 
cases,  therefore,  are  not  necessarily 
opposed  to  the  rule  limiting  the  re- 
covery to  the  actual  loss. 

Thus,  in  Wood  River  Bank  v.  First 
Nat.  Bank  (1893)  36  Neb.  744,  55  N. 
W.  239,  in  which  it  was  held  that 
where  a  bank  receives  for  collection 
checks  drawn  upon  it  by  a  customer, 
with  instructions  to  protest  in  case 
of  nonpayment,  but,  instead  of  pro- 
testing them,  holds  tiiem  for  two  days 
in  order  to  enable  the  drawer  to  pro- 
vide funds  for  payment  thereof,  a 
jury  is  warranted  in  finding  that  the 
bank  intended  to  accept  them  and  be- 
come liable  thereon,  the  fact  that  the 
bank  was  the  drawee  as  well  as  the 
agent  of  the  owner  of  the  checks  en- 
tered into  the  decision. 

And  so,  in  Whiting  v.  City  Bank 
(1879)  77  N.  Y.  363,  in  which  it  ap- 
peared that  the  defendant  bank,  upon 
receiving  for  collection  a  note  made 
by  one  of  its  customers,  sent  back  a 
draft  for  the  proceeds,  relying  on  the 
credit  of  the  customer,  although  his 
balance  in  the  bank  at  the  time  was 
not  sufficient  to  meet  the  note,  but,  on 
subsequently  learning  that  he  had 
failed,  stopped  payment  on  the  draft 
and  procured  its  return,  the  court 
said:  "If  the  payment  .  .  .  was 
made  voluntarily,  on  the  credit  of  the 
maker  of  the  note,  it  is  very  clear 
that  it  could  not  be  retracted.     The 


payment  of  the  note  under  such  cir- 
cumstances discharged  the  obligation 
of  the  indorser,  and  that  obligation 
could  not  be  revived  by  the  bank,  or 
by  any  transaction  between  it  and  the 
plaintiffs.  ...  So  that  the  whole 
effect  of  the  action  of  the  bank  has 
been  to  discharge  the  indorser  and 
leave  the  note  unpaid.  It  has  thus 
made  the  note  its  own,  and  is  liable 
therefor  to  the  holder,  unless  it  sub- 
stantiates the  allegation  that  the  pay- 
ment or  honoring  of  the  note  was 
under  a  mistake  of  fact,  which  en- 
titled it  to  retract,  and  recall  its  ac- 
tion in  that  respect."  The  case  was 
sent  back  for  a  new  trial  because  the 
issue  as  to  the  payment,  having  been 
made  by  mistake,  was  not  submitted 
to  the  jury,  and  on  the  second  trial 
the  jury  found  that  the  payment  was 
by  mistake,  and  consequently  the 
bank  was  held  not  liable;  but  the 
court,  on  appeal  from  the  judgment 
rendered  on  the  second  trial  in  (1882) 
89  N.  Y.  604,  reiterates  the  statement 
of  the  law  as  laid  down  on  the  earlier 
appeal. 

And  the  holding  of  Howard  v. 
Bank  of  the  Metropolis  (1904)  95  App. 
Div.  342, 88  N.  Y.  Supp.  1070,  that  where 
the  indorser  of  a  note  had  been  dis- 
charged by  the  failure  of  the  bank 
which  had  received  it  for  collection, 
to  give  him  notice  of  its  nonpayment, 
the  bank  was  liable  for  the  amount  of 
the  note  which  the  plaintiff  had  been 
unable  to  collect  from  the  indorser 
because  of  its  negligence,  and  that  it 
was  error  to  dismiss  the  complaint  in 
an  action  to  hold  the  bank  liable,  was 
based  upon  the  fact  that  there  was 
evidence  from  which  the  jury  might 
have  found  that  the  plaintiff  was,  and 
had  been,  unable  to  collect  the  amount 
from  the  maker. 

While,  in  American  Exp.  Co.  v. 
Haire  (1863)  21  Ind.  4,  83  Am.  Dec. 
334,  and  in  Chapman  v.  McCrea 
(1878)  63  Ind.  860,  in  both  of  which 
cases  the  court  quotes  with  approval 
the  rule  laid  down  in  Edwards  on 
Bills,  page  405,  that  "where  a  bank 
with  which  a  note  is  deposited  for 
collection  fails  to  take  the  proper 
steps  to  charge  the  drawer  or  indors- 
er, in  consequence  of  which  the  holder 
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is  unable  to  collect  the  amount  of  the 
bill,  the  measure  of  damages  is  the 
face  of  the  bill  with  interest,"  it  ap- 
peared that  the  only  parties  whose  li- 
ability was  not  discharged  by  the  neg- 
ligence in  respect  to  protesting  the 
paper  were  insolvent.  And  the  latter 
case  clearly  bases  the  amount  recov- 
erable upon  the  actual  loss,  as  the 
court  says:  "In  the  case  before'  us, 
the  note  received  for  collection  by 
the  Citizens  Bank  was  commercial 
paper,  and  the  failure  to  protest  it 
for  nonpayment  discharged  the  in- 
dorsee We  think,  therefore,  that  the 
facts  averred  in  the  complaint  make 
the  appellees  liable  to  appellant  for 
whatever  damages  he  has  sustained 
thereby." 

So,  also,  in  Downer  t.  Madison 
County  Bank  (1844)  6  Hill  (N.  Y.) 
648,  where  the  measure  of  damages, 
in  an  action  against  a  bank  based  on 
its  failure  to  give  proper  notice  of 
protest  to  a  second  indorser  of  a  note 
which  it  held  for  collection,  was  said 
to  be  the  amount  of  the  note  with 
interest,  it  appeared  that  the  maker 
and  first  indorser  were  insolvent,  but 
that  the  second  indorser  was  abun- 
dantly able  to  pay. 

And  in  Eichelberger  v.  Pike  (1870) 
22  La.  Ann.  142,  where  a  recovery  for 
the  face  of  the  note  was  sustained 
against  a  bank,  which,  by  its  failure 
to  protest  it,  had  released  an  indorser, 
it  appeared  that  the  maker  was  in- 
solvent. 

The  insolvency  of  the  maker  ap- 
peared, also,  in  Bellemire  v.  Bank  of 
United  States  (1886)  1  Miles  (Pa.) 
173,  in  which  one  who  had  deposited 
with  a  bank,  for  collection,  a  note, 
sought  to  recover  from  the  bank  the 
amount  of  the  note,  with  interest,  and 
the  expenses  of  an  unsuccessful  suit 
which  he  had  brought  against  the  in- 
dorser thereon,  on  the  ground  that  the 
bank  having  demanded  payment  of 
the  maker  without  success  did  not 
give  notice  of  nonpayment  to  the  in- 
dorser, thereby  discharging  him  and 
resulting  in  the  loss  of  the  amount 
of  the  note  to  the  plaintiff,  and  the 
court,  while  holding  that  the  bank 
was  not  liable  because  whatever  neg- 
ligence there  may  have  been  was  that 


of  a  notary  for  whose  act  the  bank 
was  not  responsible,  stated  that  if 
the  bank  had  "substituted  for  the 
notary  one  of  its  clerks,  or  any  other 
individual,  and  loss  had  ensued  from 
his  inattention  or  mistake,  we  are 
strongly  inclined  to  the  opinion  that 
this  deviation  from  established  usage 
would  constitute  conclusive  evidence 
against  the  bank,  and  render  it  re- 
sponsible to  the  full  extent  claimed 
by  the  plaintiff." 

While  in  Hitchcock  v.  Bank  of  Sus- 
pension. Bridge  (1901)  57  App.  Div. 
458,  68  N.  Y.  Supp.  234,  in  which  it 
appeared  that  the  defendant  bank  had 
failed  properly  to  protest  a  note 
which  it  held  for  collection,  the  court 
said:  "Inasmuch  as  it  is  conceded 
that  the  maker  of  these  notes  was  in- 
solvent, the  plaintiff's  sole  recourse 
was  to  the  only  indorser  who  was 
solvent,  and,  as  he  was  released  from 
his  contract  of  indorsement  by  the 
failure  on  the  part  of  the  bank  to 
properly  protest  the  note,  it  follows 
that  the  measure  of  the  plaintiff's 
damage  was  the  principal  of  the  note 
and  interest  due  thereon,  together 
with  the  necessary  fees  of  protest" 

And  in  Ayrault  v.  Pacific  Bank 
(1863)  1  Abb.  Pr.  N.  S.  (N.  Y.)  381, 
the  court,  in  granting  a  new  trial, 
said:  "Upon  such  new  trial,  any  too 
great  positiveness  in  directing  the 
jury  to  find  a  verdict  for  the  amount 
of  the  note,  in  case  they  find  against 
the  defendant  on  the  question  of  neg- 
ligence, may  be  avoided,  as  the  ques- 
tion of  the  plaintiff's  loss  seems  to 
involve  the  question  of  the  responsi- 
bility of  the  maker,  as  well  as  that  of 
the  indorser."  The  judgment  on  the 
final  disposition  of  this  case  in  (1872) 
47  N.  Y.  570,  7  Am.  Rep.  489,  was, 
however,  for  the  amount  of  the  note 
and  interest. 

And  see  National  Pahquioque  Bank 
V.  First  Nat.  Bank  (1870)  36  Conn. 
325,  4  Am.  Rep.  80,  and  Second  Nat. 
Bank  v.  Merchants  Nat.  Bank  (1901) 
111  Ky.  930,  65  L.R.A.  273.  98  Am. 
St.  Rep.  439,  66  S.  W.  4,  infra,  HI.  c; 
Oakey  v.  Bank  of  Louisiana  (1841)  17 
La.  386,  infra,  this  subdivision;  Bank 
of  Shaw  V.  Ransom  (1916)  112  Misa. 
440,  73  So.  280,  and  Commercial  Bank 
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v.  Union  Bank  (1854)  11  N.  Y.  203, 
infra,  IIL  e,  3;  and  Bank  of  Mt.  Airy 
V.  Greensboro  Loan  &  T.  Co.  (1912) 
159  N.  C  85,  74  S.  E.  747,  supra, 
III.  a. 

In  Pritchard  v.  Louisiana  State 
Bank  (1831)  2  La.  415,  however,  an 
action  against  a  bank  for  its  negli-* 
gence  in  respect  of  protesting  and 
giving  notice  of  dishonor  of  a  note 
deposited  with  it  for  collection,  by 
reason  of  which  the  owner  of  the  note 
had  failed  in  actions  thereon  brought 
against  two  of  the  indorsers,  a  recov- 
ery was  allowed  for  the  face  of  the 
note  and  interest,  plus  the  costs  in  the 
suits  brought  against  the  indorsers, 
although  there  remained  a  chance  of 
collection  from  other  indorsers,  but 
the  issuance  of  execution  on  the  judg- 
ment was  conditioned  upon  the  sur- 
render to  the  bank  of  the  note,  and 
the  transfer  to  it  of  all  the  owner's 
rights  therein. 

And  in  Dumford  v.  Patterson 
(1820)  7  Mart.  (La.)  460, 12  Am.  Dec. 
614,  where  a  recovery  for  the  amount 
of  the  note  was  allowed  against  a 
bank  which  had  negligently  released 
indorsers,  it  does  not  appear  whether 
or  not  the  maker  was  insolvent. 

The  view  that  the  measure  of  dam- 
ages for  breach  of  duty  by  a  bank,  in 
respect  to  protesting  paper  intrusted 
to  it  for  collection,  is  prima  facie  the 
face  of  the  paper,  but  subject  to  the 
right  of  the  bank  to  show  that  the 
Actual  loss  was  a  smaller  amount,  has 
considerable  support.  Kriate  v.  In- 
ternational Sav.  &  Exch.  Bank  (1911) 
17  Cal.  App.  801,  119  Pac.  666; 
Borup  V.  Nininger  (1861)  6  Minn.  523, 
<Jil.  417;  Ft.  Dearborn  Nat.  Bank  v. 
Security  Bank  (1902)  87  Minn.  81,  91 
N.  W.  257;  National  Revere  Bank  v. 
National  Bank  (1902)  172  N.  Y.  102, 
64  N.  E,  799,  affirming  (1900)  54  App, 
Div.  342,  66  N.  Y.  Supp.  662;  Bridge 
▼.  Mason  (1865)  46  Barb.  (N.  Y.)  37; 
Merchants  State  Bank  v.  State  Bank 
(1896)  94  Wis.  444,  69  N.  W.  170. 

Thjis,  in  Ft.  Dearborn  Nat.  Bank  v. 
Security  Bank  (1902)  87  Minn.  81,  91 
N.  W.  257,  an  action  by  a  bank  to  re- 
cover from  a  depositor  the  amount  of 
«  check  deposited  for  collection,  and 
credited  to   the  depositor's  account. 


and  by  him  checked  out,  but  which 
the  bank  had  been  unable  to  collect, 
in  which  the  defense  set  up  was  that 
the  negligence  of  the  bank  in  failing 
properly  to  protest  the  check  had  dis- 
charged the  indorser  and  drawer 
thereof,  it  was  stated  in  effect  that 
the  damages  suffered  in  cases  of  this 
kind  are,  prima  facie,  the  face  value 
of  the  check  subject  to  reduction  and 
mitigation  by  evidence  showing  that 
the  drawer  and  indorser  were  insol- 
vent, and  that  the  owner  of  the  check, 
in  fact,  suffered  no  damage  by  their 
release  and  discharge  from  liability. 
It  was  also  stated  that  solvency  is 
ordinarily  presumed,  and  the  burden 
of  proving  the  contrary  is  upon  the 
party  who  asserts  it. 

And  in  National  Revere  Bank  v. 
National  Bank  (1902)  172  N.  Y.  102, 
64  N.  E.  799,  affirming  (1900)  54  App. 
Div.  342,  66  N.  Y.  Supp.  662,  an  ac- 
tion based  upon  the  claim  that  the  de- 
fendant had  not  collected  paper  sent 
to  it  for  collection,  and  had  never  re- 
turned it,  or  fixed  the  liability  of  the 
indorser  by  protest,  the  court  said: 
"In  the  case  at  bar  there  was  an  in- 
dorser who  has  been  discharged,  and 
the  consequence  is  that  prima  facie 
the  plaintiff  has  been  damaged  in  a 
sum  equal  to  the  face  of  the  paper." 
In  reply  to  the  suggestion  that  the 
payee  may  have  been  insolvent,  or  may 
not  have  actually  indorsed  the  paper, 
or,  if  there  was  an  indorsement,  it  may 
have  been  without  recourse  or  with 
waiver  of  protest,  the  court  said :  "It 
was  open  to  the  defendant  under  the 
answer  to  show  that  the  payee  and 
indorser  was  insolvent,  and  that  the 
plaintiff  was,  therefore,  not  damaged 
by  the  failure  to  protest  the  paper. 
That  was  matter  of  defense,-  but  no 
proof  was  given  upon  that  point,  and, 
in  the  absence  of  such  proof,  the  pre- 
sumption is  that  the  indorser  was  sol- 
vent" 

While  it  was  said  in  Bridge  v. 
Mason  (1865)  45  Barb.  (N.  Y.)  37,  an 
action  to  recover  damages  of  the  de- 
fendants, who  were  bankers,  for 
omitting  to  present  a  note  for  pay- 
ment at  maturity,  and  to  charge  the 
indorsers,  and  for  sending  to  the  mak- 
er an  incorrect  notice  of  the  day  the 


Digitized  by 


Google 


note  fell  due,  in  consequence  of 
which,  as  was  claimed,  the  maker 
omitted  to  pay  the  note,  and  subse- 
quently failed  in  business,  whereby 
the  plaintiff  lost  the  note;  "The 
amount  of  the  note  was  prima  facie 
the  rule  of  damages.  The  defendants 
can  show  in  mitigation  of  damages 
that  the  indorser  is  -  insolvent,  or  not 
worth  property  sufficient  to  enable  the 
amount  to  be  realized  by  process  on 
a  judgment.  If  the  indorser  is  shown 
to  be  wholly  insolvent  and  destitute 
of  means,  the  defendants  are  entitled 
to  a  verdict.  The  plaintiffs  are  en- 
titled to  recover  such  damages  only 
as  they  have  sustained,  having  refer- 
ence to  the  amount  of  property  which 
it  shall  appear  from  the  evidence 
that  the  indorser,  whose  liability  has 
been  lost  by  the  negligence  of  the  de- 
fendants, was  possessed  of  as  owner." 
And  in  Borup  v.  Nininger  (1861)  5 
Minn.  523,  Gil.  417,  an  action  against 
a  banker  based  on  his  negligence  in 
failing  to  give  notice  to  an  indorser 
of  the  nonpayment  of  a  note  deposited 
for  collection,  the  court  said:  "The 
measure  of  damages  in  such  cases  is 
prima  facie  the  face  of  the  paper.  The 
plaintiff  must  make  out  the  insolvency 
of  the  maker  and  the  solvency  of  the 
indorser  discharged  by  the  act  of  the 
defendants.  The  defendants  may  mit- 
igate the  damages  by  showing  either 
the  solvency  of  the  maker,  the  insol- 
vency of  the  indorser,  or  that  the 
paper  was  partially  or  wholly  secured, 
or  any  other  fact  that  will  lessen  the 
actual  loss  to  the  plainti£F;  the  real 
loss  occasioned  by  the  improper  con- 
duct of  the  defendant  being  the  fact 
for  the  jury  to  arrive  at,  in  measuring 
the  plaintiff's  damages."  It  appeared 
in  this  case  that  the  note  in  question, 
together  with  another  note,  was  se- 
cured by  a  mortgage,  and  the  evidence 
showing  that  the  maker  of  the  note 
was  insolvent,  and  that  the  indorser 
who  was  discharged  by  the  negligence 
of  the  bank  was  solvent,  the  damages 
were  held  to  be  the  face  of  the  note, 
less  that  portion  of  the  proceeds  on 
the  foreclosure  sale  which  were  ap- 
plicable to  this  particular  note,  and 
it  was  stated  that  the  fact  that  the 
holder  of  the  note  bought  it  at  a  dis- 


count would  not  change  the  measure 
of  damages,  and  that  the  defendant 
could  not  show  that  the  value  of  the 
land  mortgaged  was  more  than  the 
bid  at  the  sale,  unless  the  sale  was 
fraudulent. 

So,  also,  in  Kriste  v.  International 
Sav.  &  Exch.  Bank  (1911)  17  CaL  App. 
301,  119  Pac.  666,  it  was  held  that  a 
bank  which,  by  its  failure  to  give  no- 
tice of  the  dishonor  of  time  checks  de- 
posited with  it  for  collection,  has 
caused  the  owner  to  lose  his  right  to 
proceed  against  the  indorser,  is  prima 
facie  liable  to  the  owner  for  the  face 
of  the  check;  but  that  if  the  indorser 
was  insolvent,  that  fact  may  be  shown 
in  reduction  of  the  damages. 

And  in  Merchants  State  Bank  v. 
State  Bank  (1896)  94  Wis.  444,  69  N. 
W.  170,  in  which  the  defendant  bank 
was  charged  with  failure  to  give  notice 
to  the  indorsers  of  the  nonpayment  of 
certain  notes,  which  it  held  for  collec- 
tion, the  court  said:  "The  plaintiff 
is  entitled  to  recover  such  sum  as  it 
has  lost  by  reason  of  the  defendant's 
negligence.  That  sum  is,  prima  facie, 
the  amount  of  the  notes.  .  .  .  There 
was  no  evidence  to  mitigate  damages. 
The  indorsers  were  solvent;  the  mak- 
er is  insolvent.  It  does  not  appear 
whether  the  maker's  estate,  now  in 
the  hands  of  a  receiver,  will  pay  any 
.part  of  the  notes,  or  how  much  it  will 
pay.  Perhaps  it  should  have  gone  in 
mitigation,  if  it  had  been  shown  how 
much  the  dividends  properly  applica- 
ble thereto  would  pay.  But  no  such 
proof  was  attempted.  The  plaintiff 
deposited  the  notes  in  court  for  the 
benefit  of  the  defendant,  so  that  it 
may  be  reimbursed  so  far  as  the  prop- 
er dividends  may  gc." 

That  the  bank  has  the  burden  of 
showing  that  its  negligence  did  not 
cause  the  loss  appears,  also,  from 
Capitol  State  Bank  v.  Lane  (1876)  62 
Miss.  677,  holding  that  a  bank  which 
received,  in  part  payment  of  a  draft 
deposited  with  it  for  collection,  a 
draft  on  a  third  person,  and  failed  to 
protest  it  so  as  to  charge  the  drawer 
when  payment  was  refused  at  ma- 
turity, thereby  became  liable  for  the 
amount  of  the  latter  draft,  where,  in 
reply    to    the    suggestion    that    the 
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drawers  were  not  shown  to  have  been 
solvent,  the  court  said,  "If  they  were 
insolvent,  and  that  would  make  a  dif- 
ference, the  bank  should  have  shown 
it;"  and  Miranda  v.  City  Bank  (1834) 
6  La.  740,  26  Am.  Dec.  493,  where  a 
recovery  ifor  the  amount  of  the  note 
and  the  cost  of  an  action  against  an 
indorser  was  allowed  against  a  bank, 
because  the  notary  whom  it  had  em- 
ployed to  protest  the  note  failed  to 
give  the  indorser  proper  notice,  and 
thus  discharged  him  from  liability. 

S.  Coats    of    action    against    discharged 
indorser. 

In  New  York,  at  least,  the  costs  and 
expenses  of  an  unsuccessful  action  by 
the  holder  of  commercial  paper 
against  an  indorser  thereof  cannot 
be  included  as  a  part  of  the  damages 
recoverable  in  an  action  against  a 
bank  to  which  it  was  intrusted  for 
collection,  based  on  its  failure  to  take 
the  proper  steps  to  preserve  the  in- 
dorser's  liability.  Hitchcock  v.  Bank 
of  Suspension  Bridge  (1901)  57  App. 
Div.  458,  68  N.  Y.  Supp.  234;  Gilpin 
V,  Columbia  Nat.  Bank  (1917)  167 
App.  Div.  46,  152  N.  Y.  Supp.  619,  af- 
firmed in  (1917)  220  N.  Y.  406,  L.R.A. 
1917F,  864,  115  N.  E.  982;  Downer  v. 
Madison  County  Bank  (1884)  6  Hill 
(N.  Y.)  648;  Ayrault  v.  Pacific  Bank 
(1863)  1  Abb.  Pr.  N.  S.  (N.  Y.)  381. 

Thus,  in  Hitchcock  v.  Bank  of  Sus- 
pension Bridge  (N.  Y.)  supra,  it  was 
held  that  the  costs  of  an  unsuccessful 
suit  which  the  holder  of  a  note' 
brought  against  an  indorser  could 
not  be  recovered  against  a  bank  to 
which  the  note  had  been  intrusted  for 
collection,  but  which  had  failed  prop- 
erly to  protest  it,  where  the  bring- 
ing of  the  action  was  not  induced  by 
any  request  or  misrepresentation  on 
the  part  of  the  bank. 

And  in  Downer  v.  Madison  County 
Bank  (1844)  6  Hill  (N.  Y.)  648,  it  was 
held  that  where  the  maker  and  first 
indorser  of  a  note  which  had  been 
placed  in  the  hands  of  the  defendant 
bank  for  collection  were  insolvent, 
but  a  second  indorser  was  abundantly 
able  to  pay  if  he  had  been  properly 
charged,  the  measure  of  damages,  in 
an  action  against  the  bank  based  on 


the  failure  to  give  proper  notice  of 
protest  to  the  second  indorser,  was 
the  amount  of  the  note  with  intere.n, 
but  that  the  costs  and  expenses  de- 
scribed in  the  action  against  the  sec- 
ond indorser  could  not  be  included, 
the  court  saying:  "In  consequence 
of  the  neglect  to  give  a  sufficient  no- 
tice to  Remer,  the  plaintiff  has  lost 
his  debt,  and  that  amount,  with  the 
interest  upon  it,  constitutes  the  true 
measure  of  damages.  That  is  the  loss 
which  has  directly  resulted  to  the 
plaintiff  from  the  breach  of  the  de- 
fendant's contract.  I  see  no  principle 
upon  which  the  plaintiff  can  recover 
the  costs  and  expenses  which  were  in- 
curred in  the  vain  attempt  to  collect 
the  note  from  Remer.  If  the  suit 
against  him  had  any  necessary  con- 
nection with  the  breach  of  the  defend- 
ant's undertaking,  it  was  only  a 
remote  consequence,  for  which  the  de- 
fendants are  not  answerable.  The 
wrong  complained  of  must  be  the 
proximate  cause  of  the  damage.  Such 
is  the  general  rule,  and  this  case  does 
not  fall  within  any  established  excep- 
tion to  it.  The  injury  was  complete 
and  the  right  of  action  perfect  the 
moment  the  proper  time  for  giving 
notice  had  gone  by.  The  plaintiff 
was  not  obliged  to  sue  Remer.  He 
might  have  brought  his  action  at  once 
against  the  defendants,  and  recovered 
the  full  amount  of  his  debt.  True,  the 
suit  against  Remer  was  brought  upon 
the  supposition  that  he  had  been  duly 
charged  as  indorser.  But  that  was  the 
plaintiff's  mistake  and  must  be  his 
misfortune.  The  defendants  are  not 
answerable  for  it;  or,  at  least,  not  in 
this  form  of  action.  It  is  said  that 
the  defendants  led  the  plaintiff  into 
the  error  by  returning  the  note  with 
a  notarial  certificate  annexed,  which 
stated  that  notice  had  been  given  to 
the  indorsers.  But  the  action  is  based 
upon  the  implied  undertaking  of  the 
defendants  to  give  notice,  and  not  up- 
on any  false  representation  by  them 
that  notice  had  been  given.  Nothing 
of  the  kind  is  mentioned  in  the  dec- 
laration. Indeed,  it  would  have  been 
difficult  to  frame  a  count  partly  in  as- 
sumpsit and  partly  in  case.  But  it  is 
enough  that  the  action  is  founded  on 
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the  contract,  and  on  nothing  else.  The 
only  immediate  or  necessary  damage 
which  the  plaintiff  sustained  by  the 
breach  was  the  loss  of  his  debt;  and 
the  defendants  are  not  answerable  for 
the  remote  consequences  of  their  de- 
fault, however  injurious  they  may 
have  been  to  the  plaintiff." 

So,  also,  in  Gilpin  v.  Columbia  Nat. 
Bank  (1915)  167  App.  Div.  46,  152 
N.  Y.  Supp.  619,  affirmed  in  (1917) 
220  N.  Y.  406,  L.R.A.1917F,  864,  115 
N.  E.  982,  but  without  reference  to 
this  particular  point,  the  court,  on  the 
authority  of  the  two  preceding  cases, 
said:  "The  costs  awarded  against 
the  plaintiff  in  his  action  against  the 
indorser,  we  think,  were  improperly 
included  in  the  recovery  herein.  If 
the  defendant  was  negligent,  it  was 
not  necessary,  as  a  condition  preced- 
ent, to  sue  the  indorser,  .  .  .  and 
plaintiff's  cause  of  action  was  com- 
plete, aside  from  the  unsuccessful  at- 
tempt to  collect  from  the  indorser." 

While  in  Ayrault  v.  Pacific  Bank 
(1863)  1  Abb.  Pr.  N.  S.  (N.  Y.)  381, 
an  action  against  a  bank  by  the  owner 
of  .certain  promissory  notes  which  it 
held  for  collection,  based  on  its  fail- 
ure to  make  demand  on  the  maker  and 
to  give  notice  of  nonpayment  to  the 
indorsers,  the  court  reversed  a  judg- 
ment in  favor  of  the  plaintiff,  because 
of  the  inclusion  therein  of  the  costs 
of  an  unsuccessful  action  brought 
against  the  indorser,  saying:  "The 
costs  of  such  former  action  are  not 
a  necessary  consequence  of  the  de- 
fendant's neglect,  if  any  existed.  On 
the  contrary,  if  the  indorsers  were 
liable,  the  defendants  were  not,  and 
vice  versa.  If  the  defendants  had 
guaranteed  the  notes  to  be  collectable, 
or  in  any  other  way  actively  induced 
the  plaintiffs  to  bring  the  action,  they 
would  have  been  liable  for  the  costs; 
as  it  is,  the  charge  was  erroneous,  and 
the  judgment  must,  therefore,  be  re- 
versed." 

In  some  other  jurisdictions,  how- 
ever, such  costs  and  expenses  have 
been  allowed  as  a  part  of  the  recovery. 

Thus,  in  Oakey  v.  Bank  of  Louis- 
iana (1848)  17  La.  386,  a  recovery  of 
the  face  of  the  note,  with  interest  and 
costs     of     an     unsuccessful     action 


against  the  first  indorser,  was  allowed 
in  favor  of  second  indorsers,  who  had 
taken  up  the  note  in  ignorance  of  the 
fact  that  the  notary  employed  by  the 
bank  had,  by  an  error  in  protesting  the 
note,  discharged  him. 

And  see  Pritchard  v.  Louisiana 
State  Bank  (1831)  2  La.  415,  Miranda 
V.  City  Bank  (1834)  6  La.  740,  26  Am. 
Dec.  493,  and  Bellemire  v.  Bank  of 
United  States  (1836)  1  Miles  (Pa.) 
173,  supra,  this  subdivision. 

Even  in  the  New  York  cases  cited 
supra,  it  is  intimated  that  if  the  bring- 
ing of  the  action  against  the  released 
indorsers  had  been  induced  by  an>' 
mi,<«representation  or  request  on  the 
pai-t  of  the  bank,  or  had  been  a  con- 
dition precedent  to  the  maintenance 
of  an  action  against  the  bank,  the 
costs  and  expenses  incurred  therein 
might  have  been  recoverable,  and  it 
may  be  observed  that  in  each  of  the 
Louisiana  cases,  at  least,  where  the 
recovery  of  such  costs  and  expenses 
was  allowed,  there  was  a  certificate 
of  protest  apparently  valid  upon  its 
face,  and  that  the  actions  against  the 
indorsers  were  brought  in  reliance  up- 
on such  certificates. 

O.  As  to  notifying  owner  of  nonaec«pt- 
ance   or  nonpayment. 

The  measure  of  damages  for  the 
failure  of  a  bank  with  which  paper  is 
deposited  for  collection,  to  notify  the 
owner  of  its  nonacceptance  or  non- 
payment, appears  clearly  to  be  the  ac- 
tual loss  resulting  from  such  failure, 
rather  than  the  face  of  the  paper. 

United  States.  —  Merchants'  &  M. 
Bank  v.  Stafford  Nat.  Bank  (1877)  44 
Conn  665,  Fed.  Gas.  No.  9.438. 

Alabama. — Bank  of  Mobile  v.  Hug- 
gins  (1841)  3  Ala.  206;  Jefferson 
County  Bank  v.  Hendrix  (1905)  147 
Ala.  670,  1  L.R.A.(N.S.)  246,  39  So. 
295;  Hendricks  V.  Jefferson  County 
Sav.  Bank  (1907)  153  Ala.  636.  14 
L.R.A.(N.S.)  686,  45  So.  136. 

Indiana.— Citizens  Nat.  Bank  v. 
Thtrd  Nat.  Bank  (1898)  19  Ind.  App. 
69,  49  N.  E.  171. 

MisaourL— Selz  v.  Collins  (1893) 
65  Mo.  App.  55. 

Nebraska. — Omaha  Nat.  Bank  v. 
Kiper  (1900)  60  Neb.  33,  82  N.  W.  102. 
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Texas. — Terrell  v.  Commercial  Nat. 
Bank  (1918)  —  Tex.  Civ.  App.  — ,  199 
S.  W.  1188;  Bingham  v.  Emanuel 
(1920)  —  Tex.  Civ.  App.  — ,  228  S.  W. 
1015. 

England. — ^Van  Wart  v.  Woolley 
(1824)  3  Barn.  &  C.  439,  107  Eng.  Re- 
print, 797,  5  Dowl.  &  R.  374,  3  L.  J.  K. 
B.  51,  Moody  &  R.  4. 

Thus,  in  Merchants'  &  M.  Bank  v. 
Stafford  Nat.  Bank  (Fed.)  supra,  in 
which  the  negligence  relied  upon  con- 
sisted of  the  failure  of  the  bank  to 
■which  a  draft  was  forwarded  for  col- 
lection, to  comply  with  instructions 
that  it  should  be  returned  immediately 
if  not  paid,  as  a  result  of  which  the 
transmitting  bank  paid  over  the 
amount  of  the  draft  to  the  drawers,  the 
court  said:  "The  important  question, 
however,  in  this  case,  is  as  to  the 
amount  of  damages  which  were  sus- 
tained by  the  plaintiffs  in  consequence 
of  the  defendants'  neglect.  The  agent, 
by  neglecting  any  part  of  his  duty, 
does  not,  necessarily,  become  respon- 
sible for  the  whole  debt.  The  damages 
are  not  necessarily  comi^iensurate  with 
the  amount  of  the  draft  which  has 
been  remitted  for  collection.  'A  per- 
son acting  on  commission,  who  by  his 
misconduct  has  brought  loss  upon  his 
principal,  is  responsible  to  the  precise 
extent  of  the  loss  produced  by  that 
misconduct.'"  The  court  seems  to 
have  been  in  some  doubt  as  to  whether, 
under  this  rule,  the  full  amount  of  the 
draft,  less  the  collection  fees  which 
the  transmitting  bank  had  retained, 
should  be  allowed  as  damages,  inas- 
much as  the  plaintiff  still  had  a  right 
of  action  against  the  drawers;  but 
finally  concluded  that,  the  loss  having 
actually  occurred  to  the  plaintiff 
through  the  laches  of  the  defendant, 
and  the  amount  of  that  loss  having 
been  ascertained,  the  plaintiff  had  a 
right  to  look  to  the  defendants  for  full 
satisfaction.  It  appears  from  the 
facts  that,  although  the  drawers  were 
solvent,  they  had  no  visible  property 
from  which  a  judgment  against  them 
could  be  collected. 

And  in  Van  Wart  v.  Woolley  (Eng.) 

supra,  in  which  the  plaintiff  sought  to 

recover  against  the  bank  to  which  he 

had  delivered  for  collection  a  bill  of 

19  A.L.R.— 37. 


exchange,  on  the  ground  that  the  bank's 
correspondent,  to  whom  the  bank's 
bill  was  sent,  had  held  it  for  some 
sixty  days  after  presentment  and  re- 
fusal to  accept,  without  giving  notice 
of  dishonor,  during  which  time  the 
drawer  had  become  bankrupt,  the 
court  held  that  the  plaintiff  was  enti- 
tled to  maintain  his  action  to  the  ex- 
tent of  any  damage  he  might  have 
sustained  by  the  neglect  of  the  bank, 
and  that,  if  he  had  lost  his  right  of 
recourse  against  his  debtors  from 
whom  he  received  the  bill,  the  damage, 
would  be  the  full  amount;  but  that, 
if  he  still  retained  a  remedy  against 
them,  and  had  only  been  delayed  in 
the  pursuit  of  such  remedy  as  he  might 
have  had  against  the  drawer,  a  third 
party,  the  amount  of  his  loss  was 
probably  much  less  than  the  face  of 
the  bill,  although  he  would,  in  any 
event,  be  entitled  to  a  verdict  for  nom- 
inal damages. 

And  so  it  has  been  held  that  "where 
a  drawer,  who  is  and  remains  solvent, 
draws  a  draft,  without  funds  or  right, 
and  under  such  circumstances  as  that 
his  liability  and  right  of  recourse  on 
him  is  preserved  to  his  indorsee  with- 
out presentment,  demand,  or  notice, 
and  where,  by  reason  of  such  drawer 
remaining  solvent,  no  particular  ad- 
vantage would  be  gained  by  indorsee 
receiving  prompt  notice,  then,  in  such 
case,  the  delay  of  his  collecting  agent 
could  do  such  indorsee  no  harm,  and 
said  agent  would,  therefore,  not  be 
liable  for  such  negligence  beyond 
mere  nominal  damages."  Citizens  Nat. 
Bank  v.  Third  Nat.  Bank  (Ind.)  supra. 

While  in  Selz  v.  Collins  (Mo.)  supra, 
it  was  held  that  in  order  to  justify  a 
recovery  against  a  bank,  as  a  matter 
of  law,  for  the  entire  amount  of  a 
draft  which  was  deposited  with  it  for 
collection,  on  the  ground  of  the  bank's 
negligence  in  failing  to  exercise  due 
diligence  in  making  demand  for  pay- 
ment, or  in  notifying  the  owner  of  the 
fact  of  nonpayment,  it  is  incumbent 
upon  the  plaintiff  ta  show  that  the 
entire  loss  is  due  to  the  default  of  the 
bank,  and  that  but  for  such  default  the 
loss  would  not  have  happened,  and 
that,  while  cases  may  arise  where  the 
existence  of  these  two  conditions  is 
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shown  by  the  evidence  to  be  so  certain 
that  the  question  resolved  itself  into  a 
mere  question  of  law,  yet,  where  under 
the  evidence  they  are  merely  more  or 
less  probable,  the  question  must  re- 
main one  of  fact  for  the  jury,  and  that 
in  the  instant  case  it  was  for  the  jury 
to  say  whether,  if  the  bank  had  used 
due  diligence  in  pressing  the  drawee 
for  payment,  he  would  probably  have 
paid  it,  or  whether,  if  they  had  notified 
the  owner  of  the  nonpayment  or  re- 
turned the  draft  promptly,  he  could 
have  secured  its  payment  by  the  draw- 
ee, notwithstanding  his  insolvent  con- 
dition. It  was  also  held  in  this  case 
that  it  was  not  necessary  for  the  plain- 
tiff to  exhaust  his  remedy  against  the 
accepter  before  he  could  recover  sub- 
stantial damages  from  the  bank, 
although  the  bank  would  be  entitled  to 
the  benefit  of  anything  that  might  be 
obtained  in  that  way. 

And  in  Bingham  v.  Emanuel  (1920) 
—  Tex.  Civ.  App.  — ,  228  S.  W.  1015.  it 
was  held  that  in  order  to  show  liability 
of  a  bank  on  the  ground  of  its  negli- 
gence in  collecting  a  check  and  in 
failing  to  notify  the  owner  of  the 
check  that  payment  had  been  stopped 
thereon,  it  would  be  necessary  to  al- 
lege and  prove  that,  at  the  time  the 
check  in  question  should  have  reached 
the  bank  upon  which  it  was  drawn,  the 
drawer  then  had  money  on  deposit 
sufiicient  to  pay  it,  and  that  he  had  not 
countermanded  it. 

Some  of  the  cases  go  to  the  extent 
of  refusing  to  allow  more  than  nominal 
damages  unless  the  plaintiff  afiirm- 
atively  proves  the  amount  of  his  loss. 

Thus,  it  was  held  in  Hendricks  v. 
Jefferson  County  Sav.  Bank  (1907) 
163  Ala.  636,  14  L.R.A.(N.S.)  686,  45 
So.  136,  that  the  measure  of  damages 
for  the  negligence  of  a  bank  in  failing 
to  present  for  payment  a  check  de- 
posited with  it  for  collection,  and  in 
failing  to  ^ive  notice  that  the  bank  on 
which  it  was  drawn  had  not  paid  the 
same  until  after  the  said  bank  had 
suspended  payment  because  of  insol- 
vency, is  the  actual  loss  sustained,  and 
that  it  is  a  part  of  the  plaintiff's  case 
to  allege  and  prove  the  amount  of  loss. 
It  was  further  held  that  even  if  the 
theory  that  the  measure  of  damages 


was,  prima  facie,  the  face  of  the  check, 
were  correct,  it  would  not  apply  in  the 
instant  case,  where  the  evidence 
showed  as  a  matter  of  fact  that  there 
were  assets  of  the  bankrupt  bank  sub- 
ject to  the  payment  of  the  check,  and 
that  dividends  had  already  been  de- 
clared without  exhausting  the  assets. 

And  in  Terrell  v.  Commercial  Nat. 
Bank  (1918)  —  Tex.  Civ.  App.  — ,  199 
S.  W.  1133,  where  the  negligence  re- 
lied upon  was  the  failure  of  the  bank, 
which  was  intrusted  with  a  draft  for 
collection,  to  follow  instructions  to 
give  prompt  notice  of  nonpayment,  the 
court  said:  "It  is  very  clear 
that  plaintiff  in  error  is  not  entitled 
to  recover  on  account  of  the  negli- 
gence of  the  bank  in  the  presentation 
and  handling  of  the  draft,  unless  it 
has  sustained  damage  in  consequence 
thereof.  .  .  .  The  burden  of  proof 
rested  upon  plaintiff  in  error  to  show 
substantial  damage,  and  with  reason- 
able certainty  the  amount  thereof. 
Unless  this  was  done,  nominal  dam- 
ages only  could  be  awarded.  ...  In 
order  to  establish  plaintiff's  right  of 
recovery  in  this  case,  based  upon  the 
fact  that  Adams  had  funds  with  the 
First  National  Bank,  it  was  necessary 
for  it  to  show  by  a  preponderance 
of  the  evidence  that  it  could  and 
would  have  recovered,  and  applied 
to  the  pajonent  of  Adams's  indebted- 
ness, the  money,  or  some  of  the  money, 
which  he  had  on  deposit  with  said 
bank.  Until  it  did  this,  it  had  shown 
no  substantial  damage  resulting  from 
the  defendants'  negligence.  Had  it 
done  this,  it  would  have  established 
a  prima  facie  case,  and  the  measure 
of  its  damage  would  have  been  the 
amount  it  would  have  so  recovered, 
not  to  exceed  the  amount  of  the  draft. 
The  amount  of  the  draft  is  in  no  wise 
material  in  determining  the  measure 
of  damage  until  a  prima  facie  case 
has  been  made  in  the  manner  indi- 
cated, and  it  then  becomes  material 
only  as  limiting  the  amount  of  re- 
covery." 

While  in  Exchange  Nat.  Bank  v. 
Third  Nat.  Bank  (1884)  112  U.  S.  276, 
28  L.  ed.  722,  5  Sup.  Ct.  Eep.  141. 
followed  upon  practically  the  same 
facts  in   Tradesnuin's   Nat.   Bank  v. 
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Third  Nat.  Bank  (1884)  112  U.  S.  293, 
28  L.  ed.  728,  5  Sup.  Ct.  Rep.  149, 
holding  that  a  bank  which  received 
for  collection  drafts  drawn  on  "Wal- 
ter M.  Conger,  sec'y  Newark  Tea 
Tray  Co.,"  and  took  acceptances  there- 
of from  Conger  individually  without 
giving  notice  to  the  owners  of  the 
draft  that  he  had  not  accepted  them 
as  secretary,  thereby  rendered  itself 
liable  in  damages  to  the  remitters, 
where  it  appeared  that  the  drawers 
had  been  in  good  credit  at  the  time 
that  the  owner  of  the  drafts  had  dis- 
counted them,  but  that  the  drawers 
and  the  indorser  had  become  insolvent 
before  the  time  when  the  owner 
learned  of  the  defective  acceptance, 
it  seems  to  have  been  considered  nec- 
essary to  show  the  actual  loss,  as  the 
court  said:  "Although  the  complaint 
alleges  that  the  drawers  and  the  in- 
dorser are  discharged  for  want  of 
notice  of  nonacceptance,  and  though 
it  is  found  that  the  drawers  were  in 
good  credit  when  the  drafts  were 
discounted,  and  that  the  drawers  and 
indorser  had  become  insolvent  by  the 
13th  and  19th  of  October,  1875,  there 
is  nothing  in  the  finding  of  facts  on 
which  to  base  a  judgment  for  any 
specific  amount  of  damages.  On  the 
new  trial  that  question  will  be  open, 
and  we  do  not  intend  to  intimate  any 
opinion  on  the  subject." 

And  see  Jefferson  County  Sav.  Bank 
V.  Hendrix  (1905)  147  Ala.  670,  1 
L.R.A.(N.S.)  246,  39  So.  295,  which 
is  set  out  supra,  II.  a. 

In  Dem  v.  Kellogg  (1898)  54  Neb. 
560,  74  N.  W.  844,  however,  it  was 
held  that  where  a  bank,  after  obtain- 
ing an  oral  acceptance  of  a  draft 
sent  to  it  for  collection,  held  it  for 
an  unreasonable  time  upon  promises 
of  the  drawee  that  it  would  be  paid 
in  a  few  days,  and  then,  at  the  request 
of  the  drawee,  wrote  to  the  drawers 
asking  for  an  extension  of  thirty  days, 
and  in  the  meantime,  before  an 
answer  was  received,  took  a  convey- 
ance of  all  the  drawee's  property  in 
satisfaction  of  the  debt  to  itself,  and 
thereafter  returned  the  draft  as  un- 
collectable,  it  was  liable  to  the  drawer, 
and  that  in  such  a  case  it  was 
not  necessary  for  the  drawer  to  prove 


as  a  certainty  that,  but  for  the  mis- 
conduct of  the  bank,  payment  would 
have  been  obtained,  as  it  was  suffi- 
cient to  show  a  reasonable  probability 
that,  with  due  care,  the  collection 
would  have  resulted;  the  burden 
then  resting  on  the  bank  to  show  that 
there  was  no  damage. 

The  rule  requiring  the  plaintiff  to 
show  a  reasonable  probability  that 
collection  would  have  resulted  if  the 
bank  had  exercised  due  diligence,  and 
then  leaving  it  to  the  bank  to  show 
any  facts  going  to  reduce  the  damages, 
has  been  applied  on  the  case 
of  express  companies  acting  as  col- 
lecting agents.  Lienau  v.  Dinsmore 
(1871)  41  How.  Pr.  (N.  Y.)  97,  3  Daly, 
365,  10  Abb.  Pr.  N.  S.  209;  Failing  v. 
Fargo  (1881)  12  N.  Y.  Week.  Dig. 
121;  Fahy  v.  Fargo  (1892)  43  N.  Y. 
S.  R.  589,  17  N.  Y.  Supp.  344. 

Thus,  in  Lienau  v.  Dinsmore 
(N.  Y.)  supra,  an  action  against  an 
express  company  to  which  a  sight 
draft  had  been  delivered  by  the  plain- 
tiff for  collection,  and  which  had 
properly  presented  it,  for  negligently 
delaying  to  give  notice  to  the  plaintiff 
of  its  nonpayment  until  after  several 
months  had  elapsed  and  the  drawee 
had  become  insolvent,  the  court  said: 
"It  is  quite  clear  that  the  defendants 
should,  at  least,  have  given  due  notice 
to  the  plaintiffs  of  the  nonpayment 
of  the  draft,  and,  not  having  done  so, 
they  must  be  held  liable  to  the  plain- 
tiffs for  all  damages  sustained  by 
them,  by  reason  of  their  negligence. 
But  it  seems  to  me  that,  before  the 
plaintiffs  can  recover  more  than  mere 
nominal  damages,  they  must  show 
that  they  could,  in  all  probability, 
have  collected  the  amount  of  the 
draft,  or  some  part  thereof,  from  the 
drawee,  if  they  had  received  the  notice 
of  nonpayment  which  the  defendants' 
duty  in  the  premises  required  them  to 
give.  .  .  .  The  defendants  having 
used  due  diligence  in  endeavoring  to 
obtain  payment  of  the  draft,  and  hav- 
ing failed,  the  plaintiffs  must  show 
that  they  could  have  done  better,  and 
that  there  was,  at  least,  a  reasonable 
probability  that  they  could  have  col- 
lected the  amount  of  the  draft,  if  they 
had  been  properly  notified  that  the 
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same  was  not  paid,  before  they  are  en- 
titled to  recover  the  full  amount  there- 
of. But,  having  done  that,  I  think 
they  would  be  prima  facie  entitled  to 
a  verdict  or  judgment  for  that  amount, 
and  the  onus  would  then  be  up- 
on the  defendants  to  prove  that  the 
real  loss  or  damages  sustained  by  the 
plaintiffs,  in  consequence  of  the  negli- 
gence imputed  to  them,  was  not  the 
whole  amount  of  the  draft.  ...  In 
my  opinion,  the  jury  should  have  been 
charged  .  .  .  that,  upon  the  evi- 
dence, the  plaintiffs  were  only  entitled 
to  nominal  damages,  or,  at  least,  they 
should  have  been  told  to  find  only 
such  damages  as  they  should  from  the 
evidence  believe  it  probable  that  the 
plaintiffs  might  havQ  sustained,  by 
reason  of  the  delay  of  the  defendants 
in  notifying  them  of  the  nonpayment 
of  the  draft." 

And  in  Failing  v.  Fargo  (1881)  12 
N.  Y.  Week.  Dig.  121,  an  action  against 
an  express  company  for  damages 
for  its  neglect  to  collect  or  return 
a  draft  placed  in  its  hands  for  collec- 
tion, it  was  held  "that  the  rule  for  the 
measurement  of  damages  in  this  case, 
which  is  on  a  sight  draft,  on  which 
there  are  neither  accepters  nor  in- 
dorsers,  is  that,  if  it  is  reasonably 
possible  that  the  draft  would  have 
been  accepted  and  paid  by  the  drawee 
if  the  defendant's  agent  had  done  his 
duty,  the  defendant  is  prima  facie 
liable  for  the  whole  amount  of  the 
draft,  with  interest,  unless  he  is  able 
to  show  that  the  whole  amount  has 
not  been  actually  lost  to  the  owner  in 
consequence  of  the  defendant's  neg- 
lect." But  that  where,  from  the 
drawee's  pecuniary  circumstances,  it 
is,  at  least,  doubtful  whether  the  draft 
would  have  been  paid  if  the  agent  had 
presented  it  and  demanded  payment 
in  due  season,  and  whether  the  plain- 
tiffs could  have  collected  their  debts 
of  the  drawee  if  they  had  received 
prompt  notice  of  nonpayment,  the 
plaintiffs  are  entitled  to  nominal  dam- 
ages only. 

While  in  Fahy  v.  Fargo  (N.  Y.) 
supra,  an  action  against  an  express 
company  for  failure  to  return  prompt- 
ly a  draft  with  which  it  had  been  in- 
trusted for  collection,  the  court  adopt- 


ed the  theory  that,  if  it  was  reasona- 
bly probable  that  the  plaintiff  could 
have  collected  the  draft  had  it  been 
promptly  notified  of  its  nonpajrment, 
the  defendant  would  be  prima  facie 
liable  for  the  full  amount  of  the 
draft,  unless  he  «ould  show  that  the 
whole  amount  of  the  draft  had  not 
been  actually  lost  in  consequence  of 
his  negligence,  and  held  that  where 
it  appeared  that,  for  a  number  of  days 
after  the  notice  of  nonpayment  should 
have  been  given,  the  drawees  owned 
a  considerable  amount  of  valuable 
property  which  was  not  exempt  from 
execution,  a  presumption  would  arise 
that  the  plaintiffs,  by  availing  them- 
selves of  the  ordinary  modes  of 
judicial  prosecution  of  the  claim, 
might  and  probably  would  have  se- 
cured their  debts,  had  they  been 
promptly  apprised  that  their  debtors 
refused  to  honor  their  draft. 

Bad  faith  on  the  part  of  the  bank 
has  been  held  to  render  it  liable  for 
the  face  of  the  paper,  even  where  it 
was  uncertain  that  the  exercise  of  good 
faith  and  due  diligence  would  have 
resulted  in  securing  the  full  amount. 

Thus,  in  Bank  of  New  Hanover  v. 
Kenan  (1877)  76  N.  C.  340,  where  it 
appeared  that  the  bank  had  received 
for  collection  a  check  upon  itself, 
drawn  by  one  who  was,  at  the  time, 
largely  indebted  to  the  bank,  and 
against  whom  it  was  making  every 
effort  to  secure  its  own  indebtedness, 
and  had  failed  to  give  notice  of  non- 
payment of  the  check  for  a  period 
of  four  days,  and  until  after  the 
drawer  had  become  insolvent,  the 
court  said :  "The  measure  of  damages 
which  the  holder  is  entitled  to  re- 
cover of  the  bank,  or  collecting  agent, 
which  has  been  guilty  of  negligence, 
is  the  actual  loss  which  has  been 
suffered.  That  loss,  prima  facie,  is 
the  full  amount  of  the  bill  or  note; 
but  evidence  is  admissible  to  reduce 
it  to  the  actual  loss.  .  .  .  But  this 
is  a  rule  of  general  application  only, 
and  is  modified  in  its  adaptation  to 
a  particular  class  of  cases  of  which 
the  present  is  an  example" — and  held 
that,  under  the  circumstances  of  this 
case,  the  bank  had  made  the  check 
its  own,  and  was  liable  for  the  full 


Digitized  by 


Google 


ANNO.— BANKS— COLLECTIONS— MEASURE  OF  DAMAGES.      581 


amount  of  it,  the  lack  of  good  faith 
on  the  part  of  th&  bank,  and  its  wil- 
ful neglect  of  its  duties,  taking  the 
case  out  of  the  general  rule  as  to  the 
measure  of  damages. 

And  in  Commercial  Bank  v.  Red 
River  Valley  Nat,  Bank  (1899)  8  N.  D. 
382,  79  N.  W.  869,  where  a  bank,  to 
which  notes  against  one  who  it  knew 
was  in  precarious  financial  circum- 
stances were  sent  for  collection,  failed 
either  to  return  the  notes  or  to 
notify  the  owner  of  the  circumstances 
of  the  maker  or  the  nonpayment  «f  the 
notes  for  some  time  after  their  ma- 
turity, and  in  the  meantime  secured 
its  own  claims  against  the  maker  by 
mortgages  covering  all  his  nonexempt 
property,  the  court  held  that  al- 
though it  was  problematical  whether 
damages  were  actually  suffered  by 
the  owner  of  the  notes,  since  it  was 
doubtful  if  he  could  have  collected 
them  if  he  had  received  timely  infor- 
mation of  all  the  facts,  this  doubt 
was  not  sufflcient,  in  view  of  the  fact 
that  prior  to  the  taking  of  the  mort- 
gage by  the  bank,  the  maker  of  the 
notes  was  making  payments  on  other 
debts  and  had  unencumbered  prop-' 
erty,  to  overcome  the  prima  facie  rule 
allowing  damages  to  the  amount  of 
the  notes. 

While  in  National  Pahquioque  Bank 
V.  First  Nat.  Bank  (1870)  36  Conn. 
326,  4  Am.  Rep.  80,  affirmed  in  (1872) 
14  Wall.  (U.  S.)  383,  20  L.  ed.  840, 
where  it  appeared  that  the  cashier  of 
the  defendant  bank  had  fraudulently 
failed  to  collect  or  protest  paper 
which  had  been  sent  to  it  for  collec- 
tion, or  to  notify  the  owner  that 
collection  had  not  been  made,  al- 
though the  paper  had  been  trans- 
mitted with  instructions  to  protest 
and  return  it  if  not  paid  at  maturity, 
the  conduct  of  the  cashier  was  held 
to  render  the  defendant  bank  liable 
for  the  amount  of  the  paper. 

And  see  Dern  v.  Kellogg  (1898)  54 
Neb.  560,  74  N.  W.  844,  supra,  this 
subdivision. 

Where  the  bank,  by  informing  the 
owner  of  the  paper  that  it  has  been 
accepted  or  paid,  when  in  fact  there 
has  been  no  acceptance  or  payment, 
has  deprived  him  of  an  opportunity 


to  subject  to  his  claim  property  of 
his  debtor,  it  has  been  held  liable  for 
the  full  amount  of  the  paper,  even 
though  there  was  some  doubt  as 
whether  collection  in  full  could  have 
been  made  in  any  event. 

Thus,  in  American  Nat.  Bank  v. 
Bank  of  Bandon  (1917)  163  C.  C.  A. 
422,  240  Fed.  624,  where  it  appeared 
that  the  defendant  had  received  from 
the  plaintiff  for  collection  a  draft, 
and  had  notified  the  plaintiff  that 
the  drawee  had  accepted  the  same, 
whereas,  in  fact  he  had  refused  it, 
that  upon  such  notification  the  plain- 
tiff had  advanced  the  amount  of  the 
draft  to  the  drawer,  and  that  about 
ten  days  later  the  defendant  protested 
the  draft  and  notified  the  plaintiff, 
but,  in  the  meantime,  a  cargo  of  lum- 
ber which  the  plaintiff  might  have 
attached  was  shipped  away  by  the 
drawer,  a  judgment  for  the  full 
amount  of  the  draft  and  interest  was 
sustained,  in  spite  of  the  rejection 
by  the  lower  court  of  evidence  that 
the  drawer  was  heavily  in  debt  to  the 
drawee  at  the  time  of  making  the 
draft,  and  was  insolvent,  so  that,  even 
though  the  plaintiff  had  attached  the 
cargo  of  lumber,  it  would  have  re- 
ceived no  benefit  therefrom,  since 
the  drawee  would  immediately  have 
thrown  the  drawer  into  bankruptcy, 
as  was  in  fact  done  shortly  thereafter, 
the  court  saying:  "The  lumber  com- 
pany was  a  going  business  concern 
before  the  notice  of  dishonor  was 
sent,  and  evidence  that  it  was  in  fact 
without  sufficient  assets  to  pay  its 
debts,  or  even  insolvent,  was  no  ex- 
cuse for  the  neglect  of  the  American 
Bank.  This  is  so  because  the  effect 
of  the  mistake  and  negligence  of  the 
American  Bank  was  to  mislead  the 
Bandon  bank,  and  to  deprive  it  of 
right  or  opportunity  to  seek  prompt 
recourse  against  the  lumber  company, 
whereby  it  might  have  obtained  pay- 
ment or  security  from  the  lumber  com- 
pany before  the  date  when  it  was 
forced  into  involuntary  bankruptcy." 

And  in  Mound  City  Paint  &  Color 
Co.  V.  Commercial  Nat.  Bank  (1886) 
4  Utah,  353,  9  Pac.  709,  it  was  held 
that  a  bank  which  received  a  bill 
of  exchange  for  collection,  and  on  the 
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same  day  notified  the  owner  that  it 
had  been  received  and  accepted,  and 
failed  to  give  him  any  further  infor- 
mation for  a  period  of  forty-seven 
days,  and  then  returned  the  draft  with 
the  statement  that  it  had  been  unable 
to  collect  it,  was  liable  for  the 
full  amount  of  the  draft,  with  interest, 
where,  during  all  the  time  that  the 
bank  was  in  possession  of  the  draft, 
the  drawees  had  a  large  amount  of 
property  on  which  there  was  an  in- 
valid deed  of  trust,  which  the 
owner  of  the  draft,  had  he  been 
promptly  informed  of  the  financial 
condition  of  the  drawee,  might  have 
subjected  to  the  payment  of  his  debt. 

But  in  Farmers'  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank  (1911)  —  Tex. 
Civ.  App.  — ,  136  S.  W.  1120,  a  bank 
with  which  a  draft  had  been  deposited 
for  collection  was  held  liable  to  the 
depositor  only  for  the  percentage  of 
the  draft  which  might  have  been  re- 
covered from  the  drawee's  insolvent 
estate,  where  it  appeared  that  the 
bank,  although  acting  with  due  dili- 
gence, had  been  unable  to  make 
collection,  but  that  it  had  informed 
the  drawer  that  the  draft  had  been 
paid,  and  failed  to  correct  this  mis- 
information until  it  was  too  late  for 
the  drawer  to  make  a  claim  against 
the  drawee's  insolvent  estate. 

In  a  number  of  other  cases  a  re- 
covery for  the  full  amount  of  the 
paper  has  been  allowed,  but  it  is  not 
entirely  clear  whether  this  was  on  the 
theory  that  the  face  of  the  paper  was 
the  measure  of  damages,  or  that  it 
was  the  prima  facie  measure  of  dam- 
ages, or  that  the  actual  damages  had 
been  shown  to  equal  that  amount. 

Thus,  in  Walker  v.  Bank  of  State 
(1854)  9  N.  Y.  582,  a  bank  which  re- 
ceived an  invalid  acceptance  of  a 
time  draft  which  it  held  for  collection, 
and  failed  to  notify  the  owner  of  the 
defective  character  of  the  acceptance 
80  as  to  enable  him  to  proceed  im- 
mediately against  the  drawer  and  in- 
dorsers,  who  were  then  solvent,  but 
who  became  insolvent  before  the  date 
of  maturity  of  the  draft,  was  held 
liable  for  the  amount  of  the  bill,  the 
court  saying:  "Any  agent,  whether 
it  be  a  bank  or  an  individual,  receiv- 


ing a  note  or  bill  from  the  holder  for 
collection,  is  responsible  for  any  loss 
which  the  holder  may  sustain  on  ac- 
count of  any  neglect  in  presenting  it, 
or  in  giving  notice  of  its  dishonor. 
.  .  .  In  this  case  the  Bank  of  the 
State  of  New  York  received  the  bill  in 
question,  as  the  agent  of  the  plain- 
tiff, for  collection,  presented  it  for 
acceptance,  and  gave  no  notice  of  its 
nonacceptance.  It  follows,  therefore, 
from  the  principle  to  which  I  have 
referred,  that  the  defendant  is  liable 
to  the  plaintiff  for  the  amount  of  the 
bill,  unless  it  was  accepted  by  the 
drawee." 

And  in  Second  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank  (1901)  111  Ky. 
930,  65  L.R.A.  278,  98  Am.  St.  Rep. 
439,  65  S.  W.  4,  judgment  was  given 
for  the  full  amount  of  two  notes, 
where  it  appeared  that  the  bank  with 
which  they  were  deposited  for  col- 
lection sent  them  to  a  correspondent 
bank,  whose  cashier  was  the  treasurer 
of  the  maker,  and  failed  to  make 
prompt  inquiry,  or  notify  the  owner, 
when  nothing  was  heard  from  the 
paper  at  maturity,  and  that,  through 
the  failure  of  the  correspondent  bank 
to  protest  the  notes,  the  indorser 
thereon  was  released,  while  the  maker 
was  insolvent. 

It  is  stated  in  the  headnote  to 
Wingate  v.  Mech^inics'  Bank  (1848) 
10  Pa.  104,  in  which  it  appeared  that 
the  bank  had  undertaken  to  collect  a 
note  and  certificate  of  deposit  payable 
in  another  state  for  the  plaintiff,  in 
consideration  of  receiving  7  per  cent, 
that  "if,  at  the  time  of  the  trial,  the 
note  is  barred  by  the  Statute  of 
Limitations,  and  the  bank  has  never 
until  then  returned  it  to  the  depositor, 
and  there  is  no  evidence  of  the  in- 
solvency of  the  maker,  the  measure  of 
damages  will  be  the  amount  due  on 
the  face  df  the  note,  with  interest, 
less  the  7  per  cent  to  be  paid  for 
collection."  The  only  expression  in 
the  opinion  itself,  however,  as  to  the 
measure  of  damages,  is  the  statement 
that  the  Statute  of  Limitations  of  the 
state  in  which  the  note  and  certificate 
of  deposit  were  payable  "was  right- 
fully admitted  in  evidence ;  because,  if 
the   defendants   were    negligent   and 
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took  no  steps  towards  the  collection 
of  the  notes  until  they  were  barred 
by  the  statute,  it  was  evidence  that 
the  demand  was  lost  by  their  supine- 
ness,  and  went  to  the  extent  or 
amount  of  damage  suffered;"  but  the 
judgment  below,  which  was  rendered 
under  instructions  to  the  jury  to  the 
effect  that  if  the  bank  had  under- 
taken to  collect  the  note  and  certifi- 
cate, and  had  failed  to  perform  its 
duty  to  use  due  means  for  that  pur- 
pose, and  to  advise  the  plaintiff  of  the 
state  of  affairs,  and,  if  they  were  not 
paid,  to  return  them  within  a  reason- 
able time,  then,  there  being  no  evi- 
dence that  the  plaintiff  could  not  have 
obtained  payment  by  compulsory  pro- 
ceedings, the  defendants  were  liable 
for  the  amounts,  with  interest,  was 
affirmed. 

In  Bank  of  Commerce  v.  Fisher 
(1917)  65  Pa.  Super.  Ct.  869,  a  bank 
to  which  certain  book  accounts  were 
assigned  as  collateral  security  for  a 
loan,  under  an  agreement  giving  the 
bank  the  sole  right  of  collection,  was 
held  liable  for  the  difference  between 
the  amount  of  the  accounts  and  the 
amount  of  the  loan  which  they 
were  assigned  to  secure,  with  interest, 
where  it  appeared  that  the  bank  had 
been  negligent  in  respect  to  collect,lng 
the  accounts,  and  had  given  '  no 
notice  of  their  nonpasrment  to  the 
owner  until  after  a  receiver  in  bank- 
ruptcy had  been  appointed  for  the 
concern  by  which  the  book  accounts 
were  owing,  the  court  laying  down  the 
rule  that  "a  pledgee  of  commercial 
paper  or  accounts,  who  undertakes  to 
collect  them  and  hold  them,  is  liable 
for  losses  resulting  from  negligence 
in  failing  to  act  promptly." 

And  in  Lord  v.  Hingham  Nat.  Bank 
(1904)  186  Mass.  161,  71  N.  E.  312, 
where  a  draft  was  sent  for  collection 
with  instructions  to  return  it  at  once 
if  not  paid  at  maturity,  but  the  bank, 
instead  of  following  instructions,  held 
the  draft  for  a  month,  and  in  the 
meantime  the  drawee,  who,  at  the  time 
the  draft  matured,  had  unencum- 
bered property  in  his  possession,  open 
to  attachment,  failed  and  made  an 
assignment,  a  judgment  against  the 
bank  for  the   amount  of  the  draft. 


less  the  dividend  recoverable  from 
the  drawee-assignee,  was  upheld  as 
against  the  claim  that  the  damages 
were  too  remote. 

In  Gregg  v.  Bank  of  Columbia 
(1906)  72  S.  C.  458,  110  Am.  St.  Rep. 
633,  62  S.  E.  195,  a  bank,  to  which  a 
bill  of  lading  with  draft  attached 
was  sent,  with  instructions  to  hold 
the  papers  and  notify  the  owner  if  the 
draft  was  not  paid,  was  held  liable 
for  conversion,  where,  instead  of 
following  its  instructions,  it  sold  the 
goods  to  a  third  party;  and  it  was 
stated  that  the  measure  of  damages 
might  be  the  highest  market  value  of 
the  goods  up  to  the  time  of  trial. 

As  to  failure  to  notify  the  owner  of 
the  loss  of  the  paper,  see  cases  set 
out  infra.  III.  g. 

d.  As  to  requiring  payment  before  deUf • 
ering  attached  HU  of  ladtng,  deed,  or 
other  paper. 

1.  BUI  of  ladtng. 

The  holding  of  Northwestern  Nat. 
Bank  v.  People's  State  Bank  (re- 
ported herewith)  ante,  661,  that  the 
damages  recoverable  against  a  bank 
for  wrongfully  delivering  a  bill  of 
lading,  without  collecting  the  draft 
attached  thereto,  are  measured  by  the 
actual  loss  resulting  therefrom,  and 
not  by  the  face  value  of  the  draft,  is 
supported  by  the  weight  of  authority. 
Second  Nat.  Bank  v.  Bank  of  Alma 
(1911)  99  Ark.  386,  138  S.  W.  472,  2 
N.  C.  C.  A.  787;  A.  G.  Becker  &  Co. 
V.  First  Nat.  Bank  (1906)  15  N.  D. 
279,  107  N.  W.  968;  People's  Nat. 
Bank  v.  Brogden  (1904)  98  Tex.  360, 
88  S.  W.  1098;  Commercial  Bank  v. 
First  State  Bank  &  T.  Co.  (1913)  — 
Tex.  Civ.  App.  — ,  163  S,  W.  1176. 

Thus,  in  Second  Nat.  Bank  v.  Bank 
of  Alma  (Ark.)  supra,  in  which  it 
appeared  that  the  plaintiff  had  for- 
warded to  the  defendant  a  draft  with 
bill  of  lading  attached,  with  instruc- 
tions to  hold  the  bill  of  lading  until 
the  draft  had  been  paid,  but  that  the 
defendant,  in  violation  of  such 
instructions,  had  permitted  the  con- 
signee to  take  possession  of  the  prop- 
erty covered  by  the  bill  of  lading  for 
the  purpose  of  testing  it,  and  that  the 
consignee  had  subsequently  refused  to 


Digitized  by 


Google 


584 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


pay  the  draft  on  the  ground  of 
breach  of  warranty,  the  court  said: 
"It  has  been  well  established,  we 
think,  that  a  bank  receiving  a  bill 
or  draft  for  collection  from  a  for- 
warding bank  is  liable  for  any  loss 
occurring  through  any  neglect  of 
duty,  or  unauthorized  act  done  by  it. 
Where  it  surrenders  the  bill  of  lading 
accompanying  a  draft,  contrary  to 
instructions,  it  is  in  law  liable,  as  for 
conversion,  for  any  damages  which 
may  have  been  sustained  by  reason 
thereof.  .  .  .  But  such  collecting 
bank  is  liable  only  for  the  actual  loss 
which  results  from  its  improper  con- 
duct or  unauthorized  act.  If  a  loss 
occurs  to  anyone  interested  in  the 
paper  accompanying  the  bill  of  lading, 
through  any  breach  or  neglect  of  duty 
on  the  part  of  the  collecting  bank, 
such  party  will  have  a  right  of  action 
against  it  for  the  loss  thus  sustained. 
But  there  must  be  an  actual  loss  be- 
fore any  recovery  can  be  had  in  such 
case,  and  no  recovery  can  be  had  for 
more  than  the  actual  loss  sus- 
tained. While  the  face  of  a  draft  is, 
prima  facie,  the  measure  of  the  dam- 
age which  the  party  interested  there- 
in has  sustained,  yet  the  collecting 
bank  may,  notwithstanding  its  de- 
fault or  breach  of  duty,  show  the 
actual  damage  which  has  been  sus- 
tained by  the  interested  party,  or  may 
show  that  no  damage  has  been 
actually  suffered  by  him  in  defense 
of  such  action  brought  against  it." 
In  this  case  the  action  was  brought 
by  a  bank  which  had  forwarded  the 
draft  merely  as  collecting  agent  for 
the  drawer,  and  it  was  held  that  it 
could  recover  only  the  actual  loss 
which  was  sustained  by  reason  of 
any  neglect  or  breach  of  duty  com- 
mitted by  the  defendant  in  the  collec- 
tion of  the  draft,  and  that  the  defend- 
ant had  the  right  to  show  that  the 
plaintiff  was  not  damaged  by  reason 
of  its  having  surrendered  the  bill  of 
lading  without  payment  of  the  draft, 
although  it  was  done  contrary  to  in- 
structions, and  that  this  could  be 
shown  by  proving  that  the  plaintiff 
was  not  the  true  owner  of  the  draft 
and  bill  of  lading,  but  was  simply 
holding  the  same  as  the  agent  of  the 


drawer,  and  by  proving  any  fact 
which  would  constitute  a  defense 
against  the  drawer  in  event  it  was 
seeking  a  recovery  against  it. 

And  in  People's  Nat.  Bank  v. 
Brogden  (1904)  98  Tex.  360,  83  S.  W. 
1098,  in  which  recovery  was  sought 
against  the  bank  by  the  shipper  of 
a  carload  of  apples,  who  had  sent 
to  it  for  collection  a  draft  for  the 
purchase  price  with  bill  of  lading 
attached,  on  the  ground  of  alleged 
negligence  in  respect  to  the  collection 
of  the  draft,  the  bank's  statement 
of  the  transaction  being  that,  without 
surrendering  the  draft,  it  delivered 
the  bill  of  lading  to  the  consignee  in 
order  to  enable  him  to  ship  the  apples 
to  another  place,  and  took  from  him 
a  draft  for  the  price  upon  a 
third  party,  and  that  this  draft  was 
dishonored,  the  parties  upon  whom 
it  was  drawn  refusing  to  accept  the 
apples  because  they  were  rotten,  the 
court  said:  "If  the  facts  alleged  be 
true,  the  plaintiffs  are  not  entitled  to 
recover  the  face  of  the  draft.  The 
same  measure  of  damages  is  appli- 
cable to  this  case  as  applies  to  ordi- 
nary agents.  .  .  .  According  to  the 
allegations  of  the  answer,  the  ap- 
pellant [the  bank]  did  not  receive  the 
draft  drawn  by  Cox  [the  consignee] 
upon  Hineman  &  Johnson  in  payment 
of  the  draft  of  appellees  upon  Cox, 
but  received  it  for  collection  as  a 
means  of  collecting  the  appellees' 
draft  then  in  its  hands.  It  is  averred 
in  the  answer  that  Cox  was  insolvent, 
and  that  the  draft  could  not  have  been 
collected;  therefore  the  appellees  did 
not,  by  the  act  of  appellant,  lose  the 
amount  of  the  draft  on  Cox;  but,  by 
surrendering  the  bill  of  lading, 
appellant  enabled  Cox  to  convert  the 
apples  to  his  own  use,  thereby  de- 
priving Brogden  &  Bryan  of  the  car- 
load of  apples.  The  loss  was  the 
value  of  the  apples  at  Ennis  at  the 
time  Cox  took  possession  of  them, 
less  the  freight  charges,  and  that  is 
the  measure  of  damages  applicable 
to  the  facts  set  up  in  the  answer." 

While  in  Commercial  Bank  v.  First 
State  Bank  (Tex.)  supra,  an  action 
by  a  bank  which  had  advanced  to  the 
drawer   the   amount   of   a   draft,   to 
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against  a  correspondent  bank  to  which 
the  draft  was  sent  for  collec- 
tion, for  delivering  the  bill  of  lading 
'Without  requiring  payment  in  full  of 
the  draft,  in  which  it  appeared  that 
the  consignee  refused  to  accept  the 
corn  for  the  purchase  price  of  which 
the  draft  was  drawn,  that  a  subse- 
quent agreement  was  made  between 
the  drawer  and  the  consignee  by 
vrhich  the  former  agreed  to  take  a 
less  price  for  the  com,  and  that  the 
collectihg  bank  thereupon  delivered 
the  bill  of  lading  to  the  consignee 
upon  receiving  his  cheek  "for  the 
smaller  amount,  the  court  said: 
"Appellant's  contention  is  that  inas- 
much as  appellee  bank  delivered  the 
bill  of  lading  to  Shields  [the  con- 
signee] contrary  to  its  instruction, 
without  first  requiring  full  pasrment 
of  the  draft  drawn,  that  it  thereby 
made  itself  liable  to  appellant.  This 
is  true,  but  what  was  the  extent  of 
its  liability?  Clearly,  the  damages 
suffered  by  appellant.  By  indorse- 
ment of  said  draft,  with  bill  of  lading 
attached,  the  appellant  bank  became 
the  owner  of  said  corn  to  the  extent 
of  enforcing  a  lien  against  the  same. 
It  occupied  a  similar  position  to  a 
mortgagee  in  possession.  When  it 
was  wrongfully  deprived  of  this 
possession,  it  was  entitled  to  recover 
against  the  wrongdoers  (the  appellee 
bank  and  Shields  in  this  case,  had 
it  seen  proper  to  have  sued  Shields) 
the  amount  of  damages  suffered  by 
such  wrongful  act;  and  this  was  the 
value  of  the  corn  at  the  time  the  same 
was  wrongfully  converted  by  Shields, 
with  the  connivance  of  the  appellee 
bank.  .  .  .  The  appellant  was  not 
bound  by  the  subsequent  agreement 
between  Hays  and  Shields  that  Shields 
should  have  the  corn  at  55  cents  per 
bushel,  but  was  entitled  to  recover  the 
value  of  said  corn,  which,  as  herein- 
before stated,  was  shown  to  be  55 
cents  per  bushel." 

And  in  A.  G.  Becker  &  Co.  v. 
First  Nat.  Bank  (1906)  15  N.  D.  279, 
107  N.  W.  968,  the  court  laid  down  the 
rule  that  "if  a  bank  violates  instruc' 
tions,  or  is  guilty  of  negligence  or 
misconduct,  and  fails  to  collect  the 


be  liable  only  for  the  actual  loss 
caused  by  its  negligence  or  miscon- 
duct," and  in  accordance  therewith 
held  that  even  though  a  bank  to 
which  a  draft  with  bill  of  lading  at- 
tached was  sent  for  collection  ex- 
ceeded its  authority  in  regard  to  the 
delivery  of  the  bill  of  lading,  by 
turning  it  over  to  the  drawee  to  en- 
able him  to  inspect  the  property 
covered  thereby,  and  such  drawee,  up< 
on  inspecting  the  property,  rejected 
it  on  the  ground  that  it  was  defective, 
it  would  not  follow  that  the  drawer 
of  the  draft  could  recover  its  face 
value,  since  he  would  be  entitled  only 
to  be  placed  in  the  same  position 
that  he  would  have  been  in  had  the 
bank  strictly  performed  all  of  its 
obligations  with  reference  to  the 
collection  of  the  draft,  and  that 
where  there  was  no  showing  that  the 
machine  covered  by  the  bill  of  lading 
was  in  any  different  condition  than 
it  was  before  it  was  delivered  to  the 
purchaser  for  the  purpose  of  inspec- 
tion, and  that  the  title  and  posses- 
sion of  the  machine  were  both  in  the 
drawer,  and  there  was  no  showing 
that  the  purchasers  were  insolvent 
and  could  not  be  made  to  respond  to 
damages  for  breach  of  the  contract  of 
purchase,  where  they  had  failed  to 
accept  the  machine,  it  is  plain  that 
no  damages  had  been  shown,  and  con- 
sequently the  drawer  had  no  cause 
of  action  against  the  bank. 

In  PENiNSin^AB  State  Bank  v.  Citi- 
zens' Nat.  Bank  (reported  herewith) 
ante,  547,  however,  it  was  held  that 
the  damages  accruing  to  the  purchaser 
of  a  draft  with  bill  of  lading  attached 
from  the  acts  of  a  bank  to  which  it 
was  sent  for  collection,  with  instruc- 
tions to  surrender  the  bill  of  lading 
only  upon  payment  of  the  draft,  in 
turning  over  the  bill  of  lading  to  the 
consignee  without  requiring  payment 
of  the  draft,  and  refusing  to  return 
the  draft  upon  demand,  would  be  pre- 
sumed to  be  the  face  value  of  the 
draft,  and  that  evidence  showing  the 
value  of  the  property  covered  by  the 
bill  of  lading  to  be  less  than  the 
amount  of  the  draft  would  have  no 
tendency   to    rebut   the   presumption 
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that  the  draft  itself  was  worth  the 
sum  for  which  it  waa  drawn. 

And  in  Collin  County  Nat.  Bank  v. 
Turner  (1914)  —  Tex.  Civ.  App.  — , 
167  S.  W.  165,  an  action  for  damages 
occasioned  by  surrendering,  contrary 
to  instructions,  a  bill  of  lading  ac- 
companying the  draft  received  and 
forwarded  for  collection,  as  a  result 
of  which  creditors  of  the  drawee  were 
enabled  to  attach  and  sell  the 
goods  shipped,  the  court  said:  "The 
measure  of  plaintiff's  damage,  prima 
facie,  was  the  face  of  the  draft,  which 
represented,  to  appellant's  knowledge, 
the  contract  amount  payable  by  the 
grain  company  for  the  oats."  The 
judgment,  which  was  affirmed  in  this 
case,  was  for  the  market  value  of  the 
oats,  a  sum  slightly  less  than  the  face 
of  the  draft,  but  the  only  appeal 
taken  was  by  the  bank,  which,  of 
course,  was  not  injured  by  this  fact. 

Whil^  in  Gulf,  C.  &  S..F.  R.  Co. 
V.  North  Texas  Grain  Co.  (1903)  32 
Tex.  Civ.  App.  93,  74  S.  W.  567,  it  was 
held  that  a  bank  to  which  the  seller 
of  a  carload  of  grain  sent  a  draft 
for  the  purchase  price,  with  bill  of 
lading  attached,  making  payment  of 
the  draft  a  prerequisite  to  the  sur- 
render of  a  bill  of  lading  or  the  de- 
livery of  the  grain,  was  held  liable 
for  the  amount  of  the  draft,  less 
freight  charges  which  were  to  have 
been  allowed  to  the  purchaser,  where 
it  appeared  that  the  bank  surrendered 
the  bill  of  lading  to  the  pur- 
chaser without  requiring  him  to  pay 
the  draft,  and  that  he,  after  examining 
the  grain,  rejected  it,  the  court  say- 
ing: "When  Adoue  &  Lobit  [the 
bankers]  sent  the  bill  of  lading  to 
Perthuis  [the  purchaser]  they  placed 
the  disposition  of  the  oats  under  his 
control.  They  thereby  violated  their 
duty  to  the  grain  company,  and  be- 
came chargeable  with  the  amount  of 
the  draft.  They  trusted  Perthuis  at 
their  own  risk,  and  must  abide  the 
consequences.  The  finding  of  the 
trial  court  that,  but  for  the  action  of 
Adoue  &  Lobit  in  sending  the  bill  of 
lading  to  Perthuis,  he  would  have 
paid  the  draft  and  accepted  the  oats, 
is  reasonable,  and  is  supported  by 
the  evidence." 


A  bank  to  which  the  seller  and  the 
buyer  of  two  carloads  of  lumber  to- 
gether turned  over  for  collection  a 
draft  for  the  purchase  price,  drawn 
in  favor  of  the  seller  upon  a  third 
parly,  to  whom  the  buyer  had  resold 
the  lumber,  attached  to  a  bill  of 
lading  which,  through  an  error  on  the 
part  of  the  carrier,  covered  only  one 
carload  of  the  lumber,  was  held  liable 
in  Barnes  v.  Cuaningham  (1922)  193 
Ky.  740,  237  S.  W.  375,  for  the  amount 
of  the  draft,  where,  upon  payment 
being  refused  by  the  drawee  because 
of  the  error  in  the  bill  of  lading,  it 
returned  the  draft  and  bill  of  lading 
to  the  buyer,  who  thereupon  had  the 
bill  corrected,  drew  a  new  draft  in  his 
own  favor,  and  collected  the  same 
through  another  bank.  It  was  argued 
that  the  bank's  liability  should  be 
measured  by  the  value  of  one  carload 
covered  by  the  original  bill  of  lading, 
but  the  court  said:  "It  is  conceded, 
however,  that  the  omission  from  the 
bill  of  lading  of  one  of  the  cars  was 
a  mere  mistake,  which  the  railroad  ad- 
mitted and  corrected  upon  being  made 
acquainted  with  the  facts.  When  the 
mistake  was  corrected,  another  draft 
was  drawn,  and  Barnes  converted  the 
proceeds.  It  is  clear,  therefore,  that 
the  negligent  act  of  the  bank  put  it 
in  the  power  of  Barnes  not  only  to 
convert  the  proceeds  of  the  one  car 
mentioned  in  the  bill  of  lading,  but 
to  correct  the  bill  of  lading  and 
appropriate  the  proceeds  of  the  other 
car.  It  follows  that  the  judgment 
against  the  bank  for  the  amount  of 
the  draft  was  proper." 

A  bank  which  delivered  a  bill  of 
lading,  which  it  was  instructed  to 
hold  until  payment  in  cash  or  by 
acceptance  of  a  draft  by  a  specified 
person,  was  held  liable  for  the  value 
of  the  goods,  in  Schweiges  v.  Bank  of 
Hochelaga  (1914)  Rap.  Jud.  Quebec 
46  S.  C.  164,  but  without  particular 
discussion  of  the  question  of  measure 
of  damages. 

As  to  the  measure  of  damages 
where  a  bank,  instead  of  obeying 
instructions  to  hold  the  goods  and 
papers  and  notify  the  owner,  in  case 
the  draft  attached  to  the  bill  of 
lading  should  not  be  paid,  sold  the 
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iroods  to  a  third  person,  see  Gregg  v. 
Bank  of  Columbia  (1905)  72  S.  C.  458, 
110  Am.  St.  Sep.  633,  52  S.  E.  195, 
supra.  III.  c. 

9.  Deed  or  other  papers. 

In  First  Nat.  Bank  v.  Dickerson 
(1919)  24  Ga.  App.  465,  101  S.  E.  194, 
it  -was  held  that  a  bank  which  received 
for  collection  a  draft  accompanied 
by  a  warranty  deed,  with  a  letter  of 
instructions  authorizing  the  delivery 
of  the  deed  to  the  drawee  upon  the 
payment  of  the  draft,  becomes  liable 
to  the  drawer  where,  without  further 
instructions,  and  without  the  consent 
of  the  drawer,  it  delivers  the  deed  and 
draft  upon  payment  of  a  less  amount 
than  that  called  for  in  the  draft,  and 
that  the  measure  of  damages  would 
be  the  difference  between  the  amount 
called  for  in  the  draft  and  the  amount 
actually  received  and  remitted  by  the 
bank;  and  that  it  was  no  defense  to 
the  bank  that  this  amount  represented 
an  indebtedness  owing  to  the  drawee. 

And  in  St.  Louis  Carbonating  & 
Mfg.  Co.  v.  Lookeba  State  Bank 
(1913)  35  Okla.  484,  130  Pac.  280,  an 
action  against  a.  bank,  to  which  a  draft, 
a  series  of  notes,  and  a  chattel  mort- 
gage  were  sent  with  a  bill  of  lading, 
with  instructions  to  collect  the  draft 
and  have  the  notes  and  mortgage 
executed  before  delivering  the  bill 
of  lading,  because  it  delivered  the 
bill  of  lading  without  having  the 
papers  execnted  or  the  draft  paid, 
the  court  said:  "From  an  investiga- 
tion of  the  authorities  we  find  that  the 
circumstances  of  each  particular  case, 
as  a  rule,  govern  the  measure  of 
damages  in  cases  of  negligence  in 
the  collection  of  drafts,  or  the  matter 
of  taking  proper  steps  to  preserve 
liability  thereon.  The  damages  which 
a  principal  is  entitled  to  recover  of 
a  collecting  agent  who  has  been 
negligent  are  generally  stated  to  be 
the  actual  loss  which  he  has  suffered, 
which  is,  prima  facie,  the  amount 
of  the  claim  which  has  been  placed 
in  his  hands  for  collection,  if  there 
is  a  reasonable  probability  that  the 
entire  debt  would  have  been  collected 
but  for  the  agent's  negligence.  .  .  . 
It  is  only  necessary  to  show  a  reason- 


able probability  that  with  due  care 
the  collection  would  have  resulted. 
The  burden  then  rests  on  the  defend- 
ant to  show  that  there  was  no  dam- 
age." 

While  in  Buckholt's  State  Bank  v. 
Graf  (1918)  —  Tex.  Civ.  App.  — 
200  S.  W.  858,  which  involved  the 
question  of  the  negligence  of  a  bank 
in  surrendering  a  release  of  a  ven- 
dor's lien,  covering  certain  real  es- 
tate, which  had  been  sent  to  it  with 
a  draft  which  it  was  instructed  to 
collect  before  surrendering  the  re- 
lease, the  court  in  reversing,  on  the 
ground  that  there  were  questions  for 
the  jury,  a  verdict  which  had  been 
directed  against  the  bank  on  the 
trial  below,  said:  "If,  upon  another 
trial  hereof,  it  shall  be  found  that 
appellant  negligently  failed  to  collect 
the  draft  sent  to  it  by  plaintiffs, 
their  measure  of  damage  will  be  com- 
pensation for  the  injury  which  they 
thereby  suffered,  which  is  not  neces- 
sarily the  face  of  the  draft." 

e.  As  to  requirlTig  payment  in  full  and  in 
legal  tender. 

1.  Aocepting  less  Muin  full  atnount. 

Where  the  bank  negligently  collects 
less  than  the  amount  due  on  the 
paper,  it  is  liable  for  whatever 
amount  is  lost  by  the  owner  in  con- 
sequence thereof. 

Thus,  in  Nadeau  v.  Bank  of  Toronto 
(1907)  Rap.  Jud.  Quebec  32  C.  S. 
178,  2  East.  L.  R.  529,  a  bank  which 
received  for  collection  a  check 
ambiguous  in  form,  but  which  it  knew 
was  intended  to  be  for  $250,  was 
held  liable  for  the  difference  be- 
tween $250  and  $2.50  because  it  trans- 
mitted the  check  to  a  correspondent 
with  instructions  to  collect  $2.50 
thereon,  which  the  correspondent  did, 
where  it  appeared  that  at  the  time 
the  check  was  collected  the  drawer 
had  sufficient  funds  in  the  bank  to 
have  paid  the  larger  amount,  but  that 
subsequently  he  became  insolvent, 
and  the  payee  lost  the  balance  of  the 
debt  which  the  check  was  given  to 
pay. 

While  in  Corn  Exch.  Bank  v.  Gross 
(1914)  86  Misc.  4,  148  N.  Y.  Supp.  2, 
it    was    held    that    a    bank    which, 


Digitized  by 


Google 


58S 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


through  the  negligence  of  one  of 
its  officers,  incorrectly  marked  the 
amount  due  on  a  note  which  it  held 
for  collection,  and  so  collected  there- 
on only  $205,  although  the  note  was 
actually  for  $255,  was,  in  law,  bound 
to  pay  the  owner  of  the  note  the 
amount  lost  by  him  through  such 
negligence;  but,  upon  making  such 
payment,  was  entitled  to  be  subro- 
gated to  his  rights  against  the  maker 
of  the  note. 

And  see  First  Nat.  Bank  v.  Dicker- 
son  (1919)  24  Ga.  App.  466,  101  S.  E. 
194,  supra.  III.  d. 

For  a  case  where  the  bank's  accept- 
ance of  less  than  the  full  amount  due 
involved  the  loss  to  the  owner  of  the 
paper  of  an  effective  remedy  against 
the  parties  liable  thereon,  see  Bank 
of  Scotland  v.  Dominion  Bank  [1891] 
A.  C.  (Eng.)  692,  supra,  II.  c. 

S.  Accepting  depreciated  or  illegal  cur- 
rency. 

It  is  difficult  to  obtain  from  the 
cases  any  clear-cut  statement  as  to 
the  measure  of  damages  for  accept- 
ing depreciated  or  illegal  currency 
in  payment  of  paper  held  for  collec- 
tion, as  most  of  the  cases  which  pass 
upon  that  question  involve,  also,  the 
liability  of  a  bank  in  respect  to  a  de- 
posit made  in  currency  of  that  charac- 
ter— a  question  which  is,  of  course, 
beyond  the  scope  of  this  annotation. 

In  Marine  Bank  v.  Rushmore  (1862) 
28  111.  463,  it  was  held  that  a  bank 
which  mingles  with  its  general  funds 
the  proceeds  of  commercial  paper 
which  it  has  collected  for  a  customer 
must  stand  the  loss,  if  it  accepts  in 
payment  currency  which  is  depreci- 
ated, or  which  becomes  depreciated 
during  the  time  it  is  in  possession  of 
the  proceeds.  In  this  case  the  jury, 
on  the  trial  below,  found  for  the 
plaintiff  only  the  value  of  the  cur- 
rency at  the  time  it  was  collected, 
and,  as  no  exception  had  been  taken 
by  the  plaintiff,  the  appellate  court 
merely  affirmed  its  judgment,  but 
indicated  that  the  plaintiff  was 
actually  entitled  to  have  received 
from  the  bank  the  full  face  value 
of  the  paper  collected. 

And    in    Marine    Bank    v.    Fulton 


County  Bank  (1866)  2  Wall.  (U.  S.) 
252,  17  L.  ed.  785,  it  was  held  that 
a  bank  which  collected  notes,  sent 
to  it  for  that  purpose,  in  currency 
which  at  the  time  was  depreciated 
10  per  cent,  and  used  the  money  in 
its  own  business,  giving  credit  to  the 
owner  of  the  notes,  could  not,  when 
payment  of  the  proceeds  was  subse- 
quently demanded,  pay  the  amount 
collected  in  the  sanie  currency  in 
which  it  was  received,  and  which  was 
then  at  a  discount  of  60  per  cent,  but 
that  the  owner  of  the  notes  was 
entitled  to  recover  the  value  of  the 
currency,  in  coin,  at  the  time  it  was 
received  by  the  bank. 

Several  cases  of  this  character  have 
involved  the  acceptance  of  Confeder- 
ate bills. 

Thus,  in  Planters'  Bank  v.  Union 
Bank  (1873)  16  Wall.  (U.  S.)  483,  21 
L.  ed.  473,  it  was  held  that  although 
a  collecting  bank  ordinarily  becomes 
the  owner  of  money  collected  by  it 
for  its  correspondents,  and  conse- 
quently a  debtor  for  the  amount  col- 
lected, under  obligation  to  pay,  on  de- 
mand, not  the  identical  money  re- 
ceived, but  a  sum  equal  in  legal  value, 
yet,  where  the  bank  was  located  in  one 
of  the  Confederate  states,  and  the 
collection  was  made  during  the  Civil 
War,  in  Confederate  currency,  with 
the  consent  of  the  owners  of  the  draft, 
such  owners  ought  not  to  be  permit- 
ted to  recover  more  than  the  damages 
sustained  in  consequence  of  the 
bank's  failure  to  deliver  Confederate 
notes  when  they  were  demanded ;  and 
those  damages  are  measured  by  the 
value  of  such  notes  in  United  States 
currency  at  the  time  when  the  demand 
was  made  and  when  the  notes  should 
have  been  delivered. 

And  in  Henry  v.  Northern  Bank 
(1879)  63  Ala.  527,  it  was  held  that 
one  who,  during  the  Civil  War,  depos- 
ited with  a  bank  located  in  one  of  the 
Southern  states,  notes  and  drafts  to 
be  collected,  giving  no  instructions 
as  to  the  kind  of  money  that  was  to  be 
received  in  payment,  could  not, 
where  he  made  no  demand  for  pay- 
ment of  the  money  collected  until 
after  the  close  of  the  war,  recover 
from  the  bank,  which   had  received 
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said  notes  and  drafts,  more  than  the 
value  of  such  currency  at  the  date 
of  demand  and  payment. 

But  in  Waterhouse  v.  Citizens'  Bank 
(1873)  25  La.  Ann.  77,  a  judgment  for 
the  full  amount  of  a  draft  and  interest 
was  affirmed,  where  it  appeared  that 
the  bank  which  held  the  draft  for 
collection  took  Confederate  money 
therefor,  the  court  taking  the  position 
that  the  bank  should  have  received 
only  lawful  currency,  and,  in  the 
event  that  this  could  not  be  had, 
should  have  notified  the  owner. 

3.  Accepting  other  paper. 

A  number  of  cases  seem  to  have 
squarely  held  that,  where  a  bank 
accepts  other  paper  in  payment  of 
that  which  it  is  employed  to  collect, 
its  liability,  in  case  the  paper  so  ac- 
cepted is  not  paid,  is  measured  by 
the  face  value  of  the  original  paper 
— at  least,  where  such  original  paper 
is  surrendered  to  the  obligor.  Essex 
County  Nat.  Bank  v.  Bank  of  Montreal 
(1876)  7  Biss.  193,  Fed.  Cas.  No. 
4,532;  National  Bank  v.  American 
Exch.  Bank  (1899)  151  Mo.  320,  74 
Am.  St.  Rep.  527,  52  S.  W.  265;  Cowl- 
ing v.  American  Exp.  Co.  (1903)  102 
Mo.  App.  366,  76  S.  W.  712;  Bank 
of  Indian  Territory  v.  First  Nat. 
Bank  (1904)  109  Mo.  App.  665,  83 
S.  W.  537;  Landa  v.  Traders  Bank 
(1906)  118  Mo.  App.  356,  94  S.  W. 
770;  Commercial  Bank  v.  Union  Bank 
(1854)  11  N.  Y.  203,  affirming  (1853) 
19  Barb.  391;  Kirkham  v.  Bank  of 
America  (1900)  165  N.  Y.  132,  80 
Am.  St.  Rep.  714,  58  N.  E.  753; 
Nunnemaker  v.  Lanier  (1867)  48 
Barb.  (N.  Y.)  234;  Fifth  Nat.  Bank 
V.  Ashworth  (1889)  123  Pa.  212,  2 
L.R.A.  491,  16  Atl.  596. 

Thus,  in  Fifth  Nat.  Bank  v.  Ash- 
worth (Pa.)  supra,  the  court  said: 
"It  is  safe  to  say,  as  a  general  rule, 
that  when  a  bank  receives  a  check 
from  one  of  its  depositors  for  collec- 
tion, it  must  return  him  the  check  or 
the  money.  It  is  also  equally 
clear  that  if  the  collecting  bank 
surrenders  the  check  to  the  bank  up- 
on which  it  is  drawn,  and  accepts 
the  cashier's  check,  or  other  obliga- 


its  depositor  is  fixed — as  much  so  as 
if  it  had  received  the  cash."  In  this 
case  the  bank  which  issued  the 
cashier's  check  suspended  payment 
before  that  check  had  been  paid,  and 
the  court  sustained  a  judgment  for 
the  whole  amount  of  the  original 
check,  with  interest  from  the  date 
on  which  it  was  presented,  and  re- 
fused to  allow  the  bank  the  benefit 
of  a  payment,  made  after  the  cashier's 
check  was  protested,  by  the  drawer 
of  the  original  check  to  the  plaintiff, 
on  account  thereof. 

And  in  Bank  of  Indian  Territory  v. 
First  Nat.  Bank  (1904)  109  Mo. 
App.  665,  83  S.  W.  537,  the  court 
said  "the  conceded  rule  of  law  is  that 
if  a  bank  receives  a  draft  for  collec- 
tion, and  takes  in  payment  a  check 
from  the  party  who  is  bound  to  pay 
such  draft,  and  surrenders  the  same 
to  him,  such  collecting  bank  is  liable 
to  its  principal  for  the  amount  of 
the  check,  as  an  agent  authorized  to 
receive  money  has  no  implied  power 
to  receive  a  check  in  payment,"  and 
accordingly  held  a  bank  which  had 
so  received  a  check  in  payment  of  a 
draft  liable  for  the  amount  of  the 
draft,  with  interest  from  date  of 
demand  of  payment,  where  payment 
on  the  .  check  was  stopped  by  the 
drawee. 

So,  also,  in  National  Bank  v. 
American  Exch.  Bank  (1899)  151  Mo. 
320,  74  Am.  St.  Rep.  527,  52  S.  W.  265, 
it  was  stated  that  when  a  bank  re- 
ceives a  check  on  another  bank  in 
payment  of  a  draft  which  it  holds 
for  collection,  and  thereupon  sur- 
renders the  draft,  it  makes  the  check 
its  own,  and  its  liability  to  the  owner 
of  the  draft  becomes  fixed  the  same  as 
if  it  had  received  cash. 

The  same  rule  was  applied  to  an 
express  company  in  (fowling  v. 
American  Exp.  Co.  (190.3)  102  Mo. 
App.  366,  76  S.  W.  712,  holding  that 
an  express  company,  in  so  far  as  it 
engages  in  the  business  of  collecting 
checks,  notes,  drafts,  and  the  like, 
is  affected  with  the  same  duties  and 
liabilities  as  a  bank  or  other  agent 
engaged  in  the  collection  of  com- 
mercial paper,  and  hence  that,  where 
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it  accepts  in  payment  of  a  check 
placed  in  its  hands  for  collection, 
a  draft,  instead  of  cash,  which  was 
all  it  was  authorized  to  receive,  and 
payment  is  afterwards  stopped  on 
the  draft,  it  becomes  liable  for  the 
amount  of  the  check  delivered  to  it. 

While  in  Landa  v.  Traders  Bank 
(1906)  118  Mo.  App.  356,  94  S.  W. 
770,  it  was  held  that  a  bank  which 
transmits  to  its  correspondent  a 
draft  which  it  had  received  for  col- 
lection is  liable  to  the  owner  for 
the  amount  thereof,  where  the  corre- 
spondent accepts  in  payment  therefor 
a  check,  and  surrenders  the  draft, 
although  the  drawee  subsequently 
stops  payment  upon  the  check. 

In  Essex  County  Nat.  Bank  v.  Bank 
of  Montreal  (1876)  7  Biss.  193,  Fed. 
Cas.  No.  4,632,  it  was  held  that  where 
a  bank  holding  a  check  upon  another 
bank  for  collection  accepts,  instead 
of  pajnnent,  the  certification  of  the 
check  by  the  bank  upon  which  it  is 
drawn,  the  effect  being  to  discharge 
the  drawer  of  the  check,  it  thereby 
assumes  the  risk  of  payment  by  the 
bank,  and,  in  case  it  fails  to  pay,  be- 
comes liable  for  the  full  amount  of 
the  check  to  the  owner,  together 
with  interest  from  the  date  of  certifi- 
cation. It  was  further  held  that  it 
was  not  necessary  that  the  owner 
prove  his  damages,  since  the  law 
would  presume  damages  from  the 
negligent  or  unauthorized  act  of  a 
collecting  agent  of  commercial  paper, 
whereby  any  party  to  it  is  released 
or  not  charged. 

While  in  Kirkham  v.  Bank  of 
America  (1900)  165  N.  Y.  132,  80  Am. 
St  Rep.  714,  58  N.  E.  753,  it  was  held 
that  a  bank  which,  upon  receiving 
notice  from  a  correspondent  to  which 
it  had  sent  a  draft  which  it  held 
for  collection  that  the  drawee's  check 
for  the  amount  had  been  received, 
credited  the  owner  with  such  amount, 
could  not  withdraw  such  credit  upon 
the  subsequent  dishonoring  of  the 
check,  since  it  was  bound  to  account 
either  for  the  proceeds  of  the  draft 
in  cash,  or  for  the  draft  properly  pro- 
tested, so  as  to  hold  indorsers  thereon. 

Some  of  the  cases  have  involved 
negligence  in  other  respects  than  the 


mere  acceptance  of  commercial  paper 
as  payment  instead  of  cash. 

Thus,  in  Nunnemaker  v.  Lanier 
(1867)  48  Barb.  (N.  Y.)  234,  defend- 
ants, who  accepted  in  payment  of  a 
draft  sent  to  them  for  collection  a 
check  upon  another  bank,  and  sur- 
rendered the  draft,  were  held  liable 
for  the  full  amount  of  the  draft, 
where  it  appeared  that  they  failed  to 
present  the  check  for  payment  on  the 
day  that  they  received  it,  although 
there  was  sufficient  time  to  do  so  dur- 
ing banking  hours,  and  that  the  maker 
of  the  check  became  insolvent  before 
banking  hours  on  the  next  day,  and 
the  check,  when  presented,  was  dis- 
honored, the  court  saying:  "The  de- 
fendants, having  surrendered  the 
draft  of  the  Dayton  Bank,  assumed 
the  responsibility  of  taking  the  check 
of  the  party  upon  whom  the  draft  was 
drawn  in  payment.  .  .  .  The  de- 
fendants insist  that  the  check  of  the 
trust  company  is  not  a  payment,  and 
that  the  plaintiffs  can  still  resort  to 
the  Dayton  Bank,  the  defendants  hav- 
ing caused  notices  of  protest  to  be 
served,  as  they  claim,  in  due  season. 
The  fact  may  be  so.  It  may  be  that 
the  plaintiffs  could  have  maintained 
an  action  against  the  Dayton  Bank. 
It  is  not  certain,  however.  The  right 
to  maintain  such  action  might  have 
depended  upon  the  state  of  the  ac- 
count between  the  Trust  Company  and 
that  bank,  and  whether  the  Dayton 
Bank  would  sustain  any  loss  by  reason 
of  the  cancelation  and  supposed  pay- 
ment of  their  draft  before  receiving 
notice  of  its  dishonor.  The  plaintiffs 
cannot  be  compelled  to  resort  to  a 
doubtful  remedy  against  another 
party." 

And  in  Commercial  Bank  v.  Union 
Bank  (1854)  11  N.  Y.  203,  a  bank 
which  received  in  payment  of  a  draft 
which  it  held  for  collection  a  check 
upon  itself,  and  thereupon  surren- 
dered the  draft,  but  some  days  later, 
after  the  drawee  had  failed,  got  the 
draft  back  from  him  and  again  de- 
manded payment,  and  thereupon  gave 
notice  of  dishonor  to  the  drawer  and 
indorsers,  and  returned  the  bill  with 
a  certificate  of  protest,  was  held  lia- 
ble for  the  amount  of  the  bill  on  the 
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ground  that,  if  the  check  constituted 
payment,  the  bank  was,  of  course, 
liable  to  turn  over  the  amount  of  such 
payment  to  the  owner  of  the  draft, 
while,  if  the  check  did  not  constitute 
payment,  the  bank's  negligence  in 
failing  to  give  prompt  notice  of  the 
dishonor  of  the  draft  on  the  occasion 
when  it  was  first  presented  had  dis- 
charged the  drawer  and  indorsers. 

Not  strictly  within  the  scope  of  this 
annotation,  but  of  some  interest  in 
this  connection  as  an  analogous  case, 
is  Pepperday  v.  Citizens  Nat.  Bank 
(1898)  183  Pa.  519,  89  L.R.A.  529,  63 
Am.  St.  Rep.  769,  88  Atl.  1030,  where 
a  bank,  employed  to  sell  certain  stock 
for  a  customer,  which  accepted  in  pay' 
ment  of  the  purchase  price  thereof  a 
check  instead  of  cash,  and  credited 
the  customer's  account  with  the 
amount  thereof,  was  held  liable  there- 
for, although  the  check  proved  to  be 
worthless. 

The  face  of  the  paper  seems  to 
have  been  considered  as  the  prima 
facie  measure  of  damages  in  Win- 
chester Mill.  Co.  V.  Bank  of  Winches- 
ter (1907)  120  Tenn.  225,  18  L.R.A. 
(N.S.)  441,  111  S.  W.  248,  in  which 
it  appeared  that  the  bank,  to  which 
the  owner  of  a  check  had  delivered  it 
for  collection,  seat  it  directly  to  the 
bank  upon  which  it  was  drawn,  and 
accepted  in  payment  thereof  a  draft 
which  was  subsequently  dishonored, 
the  court  saying:  "It  results,  there- 
fore, that  the  complainant  sustained 
injury  to  the  amount  of  the  checks  by 
reason  of  the  negligence  of  the  Amer- 
ican National  Bank ;  and,  nothing  else 
appearing,  that  bank  must  respond  to 
the  complainant  in  the  amount  of  the 
sum  lost."  Recovery  was  denied,  how- 
ever, on  the  ground  that  the  action  of 
the  bank  had  been  ratified  by  the  own- 
er of  the  check. 

The  rule  limiting  the  damages  to 
the  actual  loss  has  been  expressly 
followed  in  numerous  cases. 

Thus,  in  Central  Exch.  Nat.  Bank 
V.  First  Nat.  Bank  (1919)  —  Tex.  Civ. 
App.  — ,  214  S.  W.  660,  in  which  it 
was  sought  to  hold  the  defendant  bank 
liable  for  having  surrendered  to  the 
drawee  certain  drafts  and  bills  of  lad- 
ing   upon    receipt    of    the    drawee's 


check,  and  for  having  failed  to  exer- 
cise due  diligence  in  presenting  the 
check,  'which  was  dishonored  upon 
presentation,  but  in  which  it  appeared 
that  after  the  check  had  been  dis- 
honored the  defendant  bank  had  pro- 
cured the  return  of  the  drafts  and 
bills  of  lading,  that  the  bills 
of  lading  were  forged,  and  that  the 
check  would  not  have  been  paid  even 
had  it  been  presented  at  the  earliest 
possible  moment,  the  court  said:  "In 
2  Michie  on  Banks  &  Banking,  p.  1,480, 
the  following  is  said:  'Where  a  note 
which  has  been  surrendered  in  ex- 
change for  a  check  has,  upon  the  dis- 
honor of  the  check,  been  recovered 
without  its  vitality  or  security  having 
been  in  any  way  impaired,  there  would 
seem  to  be  no  reason  why  the  bank 
should  be  liable  at  all  to  the  owner 
of  the  note,  unless  to  the  extent  of 
any  actual  loss  that  might  have  been 
occasioned  by  its  act.'  We  think  that 
announcement  is  unquestionably 
sound.  In  ordinary  transactions  a 
principal  cannot  recover  damages  for 
the  alleged  negligence  of  his  agent, 
unless  he  can  show  that  he  has  suf- 
fered loss  thereby,  and  the  measure 
of  his  damages  would  be  the  amount 
of  his  loss,  whatever  it  may  be.  We 
see  no  reason  why  a  different  rule 
would  apply  if  the  collecting  agent 
happens  to  be  a  bank  instead  of  an 
individual." 

And  in  Inter-State  Nat.  Bank  v. 
Ringo  (1906)  72  Kan.  116,  3  L.R.A. 
(N.S.)  1179,  115  Am.  St.  Rep.  176,  83 
Pac.*119,  it  was  held  that  a  bank  in- 
curred no  liability  by  surrendering  a 
note  which  it  held  for  collection,  to 
the  maker,  in  exchange  for  his  worth- 
less check  upon  another  bank,  where, 
upon  the  dishonor  of  the  check,  it  re- 
gained possession  of  the  note  as  a 
subsisting  obligation  against  the 
maker  and  indorsers,  the  transaction 
taking  place  between  the  close  of 
banking  hours  on  one  day  and  their 
opening  on  the  next,  and  resulting  in 
no  actual  prejudice  to  the  owner  of 
the  note. 

So,  also,  in  First  Nat.  Bank  v. 
Fourth  Nat.  Bank  (1879)  77  N.  Y.  320, 
33  Am.  Rep.  618,  in  which  it  appeared 
that  the  defendant  had  received  in 
payment  of  a  draft  held  for  collection 
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the  drawee's  check,  and  that  such 
check  was  dishonored  because  of  the 
defendant's  failure  to  present  it  in 
proper  time,  but  that  the  defendant 
had  caused  the  drawer  to  be  charged, 
and  had  secured  and  preserved  as 
against  the  drawer  all  the  rights  and 
remedies  of  the  plaintiff,  the  court 
after  stating  that  the  presumption,  in 
the  absence  of  proof,  is  that  the  draw- 
er was  solvent  and  responsible  for  the 
amount  of  the  draft,  said:  "The  re- 
sult is  that  the  plaintiff  has  recovered 
against  the  defendant,  as  damages  for 
its  negligence,  the  full  amount  of  the 
draft.  But  the  draft  is  not  by  this 
judgment  transferred  to  the  defend- 
ant, and  it  is  not  subrogated  to  plain- 
tiff's rights  and  remedies  thereon 
against  the  drawer;  and  the  plaintiff 
still  holds  the  draft,  and,  for  aught 
that  appears  in  this  case,  can  enforce 
it,  or  has  enforced  it,  for  the  full 
amount  against  the  drawer.  To  justi- 
fy such  judgment,  the  plaintiff  should 
have  shown  that  the  draft  was  wholly 
worthless,  or  that,  for  some  reason, 
the  responsibility  of  the  drawer  there- 
of was  wholly  unavailable  to  it.  The 
plaintiff  is  entitled  to  indemnity,  and 
no  more,  for  the  loss  caused  by  the 
fault  of  the  defendant,  and  it  must 
show  the  extent  of  such  loss."  On  the 
second  trial  of  this  action  it  was 
shown  that  under  the  laws  of  the  state 
in  which  the  drawer  resided,  and  to 
which  resort  must  be  had  to  enforce 
any  liability  against  him,  the  action 
of  the  bank  in  accepting  the  check  and 
omitting  to  make  due  presentment* dis- 
charged the  drawer  and  deprived  the 
owner  of  the  draft  of  any  remedy 
against  it,  and  accordingly  judgment 
was  given  for  the  full  amount  of  the 
draft,  and  this  judgment  was  affirmed 
in  (1882)  89  N.  Y.  412. 

And  in  Citizens'  Bank  v.  Houston 
(1895)  98  Ky.  139,  32  S.  W.  397.  it  was 
held  that  a  bank  to  which  a  check  had 
been  sent  for  collection  incurred  no 
liability  by  surrendering  it  to"  the 
maker  after  it  had  been  dishonored, 
and  accepting  in  its  place  a  new  check 
covering  the  amount  of  the  original 
check,  and  the  protest  fees,  although 
the  second  check  was  also  dishonored, 
and  the  maker  subsequently  made  an 


assignment  for  the  benefit  of  his  credi- 
tors, as  the  original  check  was  plainly 
worthless  when  it  was  surrendered, 
and  consequently  the  act  of  the  bank 
in  giving  it  up  did  not  injure  the 
owner. 

In  First  Nat.  Bank  v.  Fourth  Nat. 
Bank  (1893)  6  C.  C.  A.  183,  16  U.  S. 
App.  1,  56  Fed.  967,  where  it  appeared 
that  one  bank  sent  to  another  for  col- 
lection a  certificate  of  deposit  issued 
by  a  third  bank,  and  that  the  collect- 
ing bank  sent  the  certificate  directly 
to  the  issuing  bank  with  a  request  for 
remittance,  but,  failing  to  get  any  re- 
sponse, thereafter  wrote  the  first  bank, 
requesting  it  to  send  on  a  duplicate 
certificate  or  a  remittance  to  cover  the 
amount,  and  still  later,  having  re- 
ceived no  reply  to  this  request,  noti- 
fied the  transmitting  bank  that  it  was 
charging  its  account  with  the  item, 
and  omitted  the  item  in  subsequent 
statements  of  accounts  between  the 
two  banks,  without  any  objection  on 
the  part  of  the  transmitting  bank  until 
nearly  a  year  later,  and  that  in  the 
meantime,  but  long  after  the  date 
when  the  collecting  bank  had  given 
notice  that  it  wa,s  charging  back  the 
item,  the  bank  which  issued  the  cer- 
tificate became  insolvent,  while  the 
responsible  indorser  had  been  released 
by  the  delay,  it  was  held  that  the  col- 
lecting bank  was  liable  to  the  other 
bank  for  nominal  damages  only. 

It  should  be  observed  that  in  many 
of  the  foregoing  cases  it  is  evident 
that  the  actual  loss  was  equal  to  the 
face  of  the  paper,  and  hence  that  the 
same  result  would  have  been  reached, 
whichever  measure  of  the  damages 
was  followed.  So,  in  the  following 
cases,  the  full  face  of  the  paper  seems 
to  have  been  lost  and  to  have  been  al- 
lowed as  damages,  but  it  does  not 
clearly  appear  whether  this  was  be- 
cause the  court  regarded  the  face  of 
the  paper  as  in  itself  the  proper  meas- 
ure of  damages,  or  whether  it  was 
because  the  face  of  the  paper  coin- 
cided with  the  actual  loss  suffered. 

In  Merchants'  Nat.  Bank  v.  Good- 
man (1885)  109  Pa.  422,  58  Am.  Rep. 
728,  2  Atl.  687,  affirming  on  the  opin- 
ion below  ( 1884)  17  Phila.  38,  a  bank 
was  held  responsible  for  the  amount 
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of  a  check  which  it  transmitted  di- 
rectly to  the  bank  upon  which  it  was 
drawn,  and  in  payment  for  which  it 
accepted  a  draft  which  proved  worth- 
less because  of  the  failure  of  the  bank 
which  drew  it. 

So,  a  bank  which  took  in  payment 
of  a  note  which  it  held  for  collection 
the  acceptance  of  another  bank,  cred- 
itinsr  the  owner  therewith  and  notify- 
ing him  that  it  had  been  paid,  was 
held'  liable  for  the  amount  of  the  note, 
where  the  accepting  bank,  which  at 
the  time  the  note  was  presented  had 
sufficient  funds  of  the  maker  to  pay 
it,  failed  before  the  note  had  passed 
through  the  clearing  house  and 
reached  it  for  payment.  Albert  v. 
State  Bank  (1912)  78  Misc.  66,  138 
N.  Y.  Supp.  237. 

And  in  Wingfield  v.  Security  Nat. 
Bank  (1917)  88  S.  D.  491,  162  N.  W. 
309,  a  bank  was  held  liable  for  the 
amount  of  a  check  which,  it  was  con- 
ceded, would  have  been  paid  if  it  had 
been  properly  presented  over  the 
counter,  and  cash  demanded,  where  it 
transmitted  it  directly  to  the  drawee 
bank,  and  that  bank  remitted  by  draft, 
which  was  dishonored  because  the  re- 
mitting bank  became  insolvent. 

Similarly,  a  bank  which,  knowing 
that  another  bank,  a  check  against 
which  it  held  for  collection,  was  in 
doubtful  financial  condition,  failed  im- 
mediately to  protest  the  check  as  soon 
as  payment  in  cash  was  refused,  but 
accepted  as  tentative  payment  such 
bank's  check  upon  a  third  bank  for 
the  balance  due  on  the  clearance  of 
the  transactions  of  the  day,  which  in- 
cluded the  check  in  question,  was  held 
liable  for  the  full  amount  of  the  check, 
where  the  check  so  received  was  sub- 
sequently dishonored  on  account  of 
the  insolvency  of  the  bank  which  gave 
it,  the  court  taking  the  view  that,  even 
if  such  check  did  not  constitute  pay- 
ment, the  negligence  of  the  bank  in 
failing  to  take  proper  steps  to  pro- 
tect its  principal's  interests  would 
render  it  liable  to  that  extent.  Bank 
of  Shaw  v.  Ransom  (1916)  112  Miss. 
440,  73  So.  280. 

And  in  Parodi  v.  State  Sav.  Bank 
(1917)  113  Miss.  364,  L.R.A.1918E, 
326,  74  So.  280,  it  was  held  that  a  bank 
19  A.L.R.— 38. 


which  had  received  for  collection  a 
draft  by  a  principal  upon  his  agent, 
and  had  forwarded  the  money  upon 
receiving  a  worthless  check  from  the 
agent,  must  accept  the  consequences 
of  its  departure  from  the  terms  of  its 
employment  in  accepting  the  check  in- 
stead of  the  cash,  and  hence  could  not 
recover  the  money  which  it  had  paid 
over  to  the  principal. 

In  Bank  of  Antigo  v.  Union  Trust 
Co.  (1894)  149  ill.  343,  23  L.R.A.  611, 
36  N.  E.  1029,  where  it  appeared  that 
a  bank,  to  which  another  bank  had 
sent  a  note'  for  collection,  accepted  a 
worthless  check  in  payment  thereof, 
the  rule  was  laid  down  that  "where 
the  collection  agent,  not  being  there- 
unto authorized,  accepts  in  payment 
of  his  principal's  demand  a  check,  or 
depreciated  currency,  and  loss  ensues 
thereby,  he  must  bear  it."  It  does 
not  clearly  appear,  however,  what 
measure  would  be  applied  in  deter- 
mining the  loss. 

f.  Permitting  party  liable  to  get  posses- 
sion  of   paper. 

Damages  for  putting  paper  into  the 
possession  and  control  of  a  party  lia- 
ble thereon  have  been  allowed,  in  a 
number  of  cases,  to  the  full  amount 
of  the  paper. 

Thus,  in  the  syllabus  to  Pinkney  v. 
Kanawha  Valley  Bank  (1910)  68  W. 
Va.  254,  32  L.R.A.  (N.S.)  987,  69  S.  E. 
1012,  Ann.  Cas.  1912B,  115,  Miller,  J., 
who  delivered  the  opinion  of  the  court 
in  that  case,  said:  "Where  a  collect- 
ing bank  is  negligent  in  transmitting 
a  check  for  collection,  and  in  forward- 
ing it  to  the  drawee  bank,  whereby 
such  drawee,  though  in  disregard  of  a 
special  agreement,  is  enabled  to  debit 
the  drawer  of  the  check,  and  credit 
the  collecting  bank,  and  control  of  the 
check  is  lost  by  the  collecting  bank 
and  it  is  never  returned  to  the  cus- 
tomer, the  latter  may,  in  a,n  action  of 
assumjpsit,  upon  the  common  counts  as 
for  money  had  and  received,  recover 
the  full  amount  of  the  check." 

And  in  Briggs  v.  Central  Nat.  Bank 
(1882)  89  N.  Y.  182,  42  Am.  Rep.  285, 
it  was  held  that  a  bank  which  receives 
for  collection  a  check  drawn  upon  an- 
other bank,  which  for  a  long  period 
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of  time  has  been  its  collecting  agent, 
under  an  arrangement  that  all  collec- 
tions made  by  the  drawee  for  the  de- 
fendant should  be  credited  to  it  in  a 
collection  account  which  was  settled 
once  a  week,  such  collections  includ- 
ing paper  drawn  upon  the  agent  itself, 
transmits  such  check  to  the  bank  upon 
which  it  is  drawn,  and  the  drawee 
thereupon  charges  the  check  to  the 
drawer  and  credits  the  transmitting 
bank  with  the  amount  in  such  collec- 
tion account,  and  the  next  day  sus- 
pends payment,  the  transmitting  bank 
is  liable  to  the  owner  of  the  check  for 
the  amount  thereof,  as  for  a  collec- 
tion effected. 

So,  also,  a  bank  which  sent  a  check 
which  it  held  for  collection  directly 
to  the  bank  on  which  it  was  drawn 
was  held  liable  for  the  full  amount 
thereof  in  Bank  of  Rocky  Mount  v. 
Floyd  (1906)  142  N;  C  187,  55  S.  B. 
95,  where  the  drawee  bank  marked  the 
check  "Paid,"  and  charged  it  to  the 
account  of  the  drawer,  who  had  suffi- 
cient funds  on  deposit  to  meet  it,  but 
did  not  send  on  the  money,  and  then 
failed. 

And  the  same  holding  was  made  in 
Smith  V.  National  Bank  (1911)  191 
Fed.  226,  with  reference  to  a  draft 
which  the  collecting  bank  sent  to  the 
drawee  bank,  which  at  the  time  had 
funds  to  meet  it,  and  would  have  paid 
it  if  it  had  been  regularly  presented 
for  the  purpose  by  a  third  person,  but 
which,  as  it  was,  merely  charged  the 
amount  of  it  to  the  drawer  and  cred- 
ited it  to  the  collecting  bank,  and  then 
failed  the  next  day. 

While  in  German  Nat.  Bank  v.  Bums 
(1889)  12  Colo.  539,  13  Am.  St.  Rep. 
247,  21  Pac.  714,  and  First  Nat.  Bank 
V.  Bank  of  Whittier  (1906)  221  III. 
319,  77  N.  E.  563,  5  Ann.  Cas.  653, 
banks  were  held  liable  for  the  full 
amount  of  certificates  of  deposit  which 
they  transmitted,  to  the  banks  by 
which  they  were  issued,  where  the  is- 
suing banks  failed  after  receiving  the 
certificate,  and  before  paying  them. 

But  that  actual  loss  must  be  shown 
appears  from  Farmers'  Bank  &  T<  Co. 
▼.  Newland  (1895)  97  Ky.  464,  31  S. 
W.  38,  in  which  it  was  held  that  a  pe- 
tition, in  an  action  against  a  bank  for 
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negligence  in  delivering  a  certificate 
of  deposit,  which  was  placed  in  its 
hands  for  collection,  to  the  bank  by 
which  it  was  issued,  and  in  failing  to 
collect  the  amount  of  the  certificate, 
was  defective,  where  it  failed  to  show 
that  the  bank  could  have  collected  the 
amount  of  the  certificate  at  any  time 
after  it  received  it  for  collection,  or 
that  the  surrender  of  the  certificate 
prevented  such  collection,  or  that  the 
bank  which  issued  the  certificate 
thereafter  refused  to  surrender  it,  or 
any  other  fact  indicating  that  the  neg- 
ligence caused  the  owner  of  the  cer- 
tificate to  lose  his  debt. 

And  see  Jefferson  County  Sav.  Bank 
V.  Hendrix  (1905)  147  Ala.  670,  1 
L.R.A.(NJS.)  246,  39  So.  296,  which  is 
set  out  supra,  II.  a. 

While  any  liability  at  all  is  express- 
ly made  to  depend,  in  German  Nat. 
Bank  v.  Burns  (Colo.)  supra,  upon  the 
fact  that  collection  would  have  result- 
ed if  the  certificate  had  been  present- 
ed by  a  third  person  at  the  time  it 
was  received  by  the  issuing  bank. 

To  the  same  effect  are  Givan  v.  Bank 
of  Alexandria  (1898)  —  Tenn.  — ,  47 
L.RJV.  270,  52  S.  W.  923,  and  First 
Nat.  Bank  v.  City  Nat.  Bank  (1896) 
12  Tex.  Civ.  App.  318,  34  S.  W.  458,  in 
both  of  which  cases  recovery  was  de- 
nied, although  the  collecting  banks 
were  held  to  have  been  negligent  .in 
sending  the  paper  directly  to  the 
drawee  banks,  because  it  appeared 
that  the  drawee  banks  were  insolvent, 
and  payment  would  not  have  been 
mad6  if  presentment  had  been  made 
in  the  regular  way. 

In  First  Nat.  Bank  v.  Fourth  Nat. 
Bank  (1893)  6  C.  C.  A.  183,  16  U.  S. 
App.  1,  56  Fed.  967  (allowing  only 
normal  damages  because  of  the  ac- 
quiescence and  laches  of  the  owner 
of  the  paper) ;  First  Nat.  Bank  v. 
Fourth  Nat.  Bank  (1879)  77  N.  Y. 
320,  33  Am.  Rep.  618  (limiting  the  re- 
covery to  the  actual  loss) ;  Merchants' 
Nat.  Bank  v.  Goodman  (1885)  109  Pa. 
422,  68  Am.  Rep.  728,  2  Atl.  687,  and 
Wingfield  v.  Security  Nat.  Bank 
(1917)  38  S.  D.  491,  162  N.  W.  809  (in 
each  of  which  a  recovery  equal  to  the 
face  of  the  paper  was  allowed,  but 
without  clearly  showing  the  measure 
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of  damages  applied)  ;  and  Winchester 
Mill.  Co.  V.  Bank  of  Winchester  (1907) 
120  Tom.  225,  18  L.R.A.(N.S.)  441, 
111  S.  W.  248  (holding  that  the  face 
of  the  paper  is  the  prima  facie  meas- 
■ure  of  danger) — ^the  banks  not  only 
sent  the  paper  directly  to  the  party 
liable  thereon,  but  also  accepted  other 
•paper  in  payment,  and  accordingly 
these  cases  are  set  out  infra,  III.  e,  3. 

g.  Loat  paper. 

The  measure  of  damages  recover- 
able against  a  bank  for  losing  paper 
intrusted  to  it  for  collection  is  gen- 
erally held  to  be  the  actual  loss  re- 
sulting to  the  owner,  although  the 
face  of  the  paper  is  sometimes  held 
-to  be  the  prima  facie  measure,  and, 
of  course,  the  face  of  the  paper  is  al- 
lowed in  all  cases  where  it  coincides 
-with  the  amount  of  actual  loss. 

Thus,  in  Spooner  v.  Bank  of  Donal- 
-sonville  (1916)  144  Ga.  746,  87  S.  E. 
1062,  an  action  for  money  had  and  re- 
-ceived,  in  which  the  recovery  sought 
was  the  amount  of  a  check  which  had 
l>een  lost  in  the  mails  through  the 
negligence,  either  of  the  bank  in 
which  it  was  deposited,  or  of  another 
l)ank  to  which  the  first  bank  sent  it 
-for  collection,  the  court,  in  approving 
-the  direction  of  a  verdict  for  the  de- 
fendant, said :  "In  some  cases  it  has 
been  said  that  the  measure  of  dam- 
ages which  the  holder  of  a  bill,  note, 
or  the  like  is  entitled  to  recover,  from 
«  bank,  or  other  collecting  agent, 
which  has  been  guilty  of  default  in 
respect  to  it,  is  the  actual  loss  which 
has  been  suffered^  and  that  this  is, 
prima  facie,  the  amount  of  the  bill  or 
note  placed  in  its  hands.  But  in  niost 
of  such  cases  an  examination  of  the 
facts  will  show  that  there  was  some 
evidence  that  with  diligence  there 
was  a  reasonable  probability  of  col- 
lection, or  that  by  reason  of  the  con- 
duct of  the  bank  there  was  a  dis- 
charge of  an  indorser  or  drawer,  or 
some  financial  failure  of  the  drawer 
of  a  check,  or  of  the  drawee  bank, 
after  negligence  in  omitting  due  pres- 
entation, or  some  like  facts;  and  the 
general  statements  must  be  considered 
in  connection  with  the  facts  involved. 
....   No  case  has  come  to  our  notice 


of  the  loss  in  the  mails  of  a  check 
payable  to  the  depositor,  where  it  has 
been  held  that  this  alone  showed  even 
a  prima  facie  case  for  the  recovery 
of  the  full  amount  thereof.  If  the 
present  case,  therefore,  should  be 
treated  as  including  an  action  for 
damages  for  negligence  on  the  part  of 
the  defendant  bank  in  the  discharge 
of  its  duties  as  a  collecting  agent, 
there  was  evidence  tending  to  show 
negligence  on  the  part  of  itself  or  its 
correspondent  in  Savannah;  and  in 
this  state  the  original  bank  is  liable 
for  damages  arising  from  the  negli- 
gence of  its  correspondent  to  whom  it 
sends  a  paper  for  collection.  .  .  . 
But  there  was  no  evidence  tending  to 
show  any  damage  arising  from  such 
negligence.  It  did  not  appear  that 
the  drawer  of  the  check  had  funds  in 
the  bank  with  which  to  meet  it  at  the 
time  when  it  was  drawn,  or  that  the 
drawee  bank  failed,  or  that  the  draw- 
er became  insolvent,  or  any  other  cir- 
cumstance showing  loss  to  the  plain- 
tiff arising  from  the  negligence  of  the 
defendant,  or  its  correspondent,  in 
handling  the  check  or  in  failing  to 
promptly  notity  the  plaintiff  of  its 
loss." 

And  in  American  Exp.  Go.  v.  Par- 
sons (1867)  44  111.  312,  an  action  on 
the  case  against  the  express  company 
for  negligently  losing  a  note  which 
was  intrusted  to  it  for  collection,  it 
was  stated  in  effect  that  the  rule,  ap- 
plicable in  all  actions  for  loss,  unac- 
companied with  circumstances  which 
authorize  the  giving  of  punitive  dam- 
ages, that  the  true  measure  of  dam- 
ages is  the  amount  of  damage  which 
the  plaintiff  really  sustained,  would 
apply  in  a  case  of  this  character,  but 
that  when  the  loss  of  the  note  due  to 
defendants'  negligence  was  proven, 
prima  facie,  the  sum  due  on  the  note 
would  be  the  actual  loss  sustained.  It 
was  further  held  that  the  fact  that 
the  owner  of  the  note  might  still  have 
a  remedy  in  equity  against  the  maker 
would  not  affect  the  case,  but  that  the 
defendants  might  prove  by  any  legiti- 
mate evidence  that  the  damage  was 
in  fact  less  than  the  face  of  the  note, 
as  by  showing  that  the  maker  was  in- 
solvent, or  that  there  was  any  legal 
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defense  to  the  note,  or  any  other  state 
of  facts  by  which  the  loss  was  re- 
duced. 

While  in  Wakem  v.  Colonial  Trust 
&  Sav.  Bank  (1915)  195  111.  App.  30, 
a  bank  which  delivered  a  note  with 
collateral  attached  to  an  indorser  of 
the  note,  for  the  purpose  of  having  him 
collect  it  from  the  maker,  was  held  to 
be  liable  for  any  loss  which  resulted, 
where  the  indorser  died,  and  neither 
the  note  nor  the  collateral  could  be 
found. 

And  in  American  Nat.  Bank  v.  Sa- 
vannah Trust  Co.  (1916)  172  N.  C 
344,  90  S.  E.  302,  it  was  held  that  a 
bank  which  forwards  to  another  bank 
a  draft  which  has  been  deposited  with 
it  for  collection  cannot  recover  against 
the  second  bank  merely  upon  proof 
that  it  has  been  negligent  in  respect 
to  the  collection  intrusted  to  it,  but  it 
must  also  prove  that  it  has  sustained 
damage  by  reason  of  such  negligence. 
On  subsequent  appeal  in  (1919)  177 
N.  C.  254,  98  S.  E.  595,  however,  it 
was  held  that  where  the  second  bank, 
after  giving  credit  to  the  sender  for 
the  check,  delayed  for  forty  days  to 
inform  it  that  the  check  had  been  lost 
or  had  not  been  paid,  and  in  the  mean- 
time the  drawer  became  insolvent,  it 
could  not  recover  back  the  amount  of 
such  credit,  irrespective  of  whether 
or  not  the  drawee  bank  would  have 
paid  the  check  if  promptly  presented. 

A  recovery  for  the  full  amount  of 
a  note  was  allowed  against  a  bank  to 
which  it  had  been  intrusted  for  collec- 
tion, and  which  had  negligently  lost 
it,  or  permitted  it  to  get  into  the 
hands  of  a  third  person  who  collected 
it,  in  McClure  v^  D,  M.  Osborne  &  Co. 
(1899)  86  III.  App.  466,  the  rule  being 
laid  down  that,  "when  a  banker  re- 
ceives a  note  for  collection,  he  is 
bound  to  return  it  or  to  account  for 
the  amount  of  its  proceeds." 

And  in  First  Nat.  Bank  v.  First  Nat. 
Bank  (1878)  4  Dill.  290,  Fed.  Cas.  No. 
4,810,  the  court,  after  holding  that 
the  defendant  bank,  which  had  re- 
ceived from  the  plaintiff  bank  a  sight 
draft  for  collection,  and  had  forwai'd- 
ed  it  directly  to  the  bank  upon  which 
it  was  drawn,  was  liable  for  its  fail- 
ure to  make  inquiry  within  a  reason- 


able time  as  to  the  receipt  of  the 
draft,  which,  in  fact,  never  reached 
the  drawee,  said :  "Under  the  circum- 
stances, I  regard  the  rule  of  damages 
as  equally  clear.  The  plaintiff  had 
more  than  the  amount  actually  on  de- 
posit, subject  to  draft,  in  the  Kansas 
City  Bank.  The  draft  would  have 
been  paid  if  it  had  been  presented  in 
time;  if  plaintiff  had  been  notified 
within  a  reasonable  time  that  the 
draft  had  miscarried,  it  could  have 
protected  itself  against  loss.  The 
Kansas  City  Bank  has  failed.  There 
was  no  evidence  what  dividend,  if 
any,  its  creditors  will  receive.  The 
draft  in  question  was  drawn  in  favor 
of  the  defendant,  and  it  had,  and  has, 
the  legal  title  thereto.  The  plaintiff, 
when  it  drew  the  draft,  credited  it  to 
the  drawee  and  charged  it  to  the  de- 
fendant, and  received,  in  turn,  credit 
from  the  defendant  therefor.  The  de- 
fendant, having  the  legal  title  to  the 
draft,  will  be  entitled  to  prove  it  as 
a  lost  instrument  against  the  Kansas 
City  Bank,  and  to  receive  all  dividends 
which  may  be  declared.  Under  these 
circumstances,  the  defendant  is  liable 
for  the  full  amount  of  the  draft,  and 
will  be  entitled  to  hold  the  draft  as 
its  own,  or  to  have  a  duplicate,  if  it 
desires.  There  is  no  other  practicable 
rule  of  damages  in  the  posture  in 
which  the  case  stands,  and  this  rule 
cannot  fail  to  measure  the  exact  loss 
which  may  eventually  ensue." 

So,  also,  in  Shipsey  v.  Bowery  Nat. 
Bank  (1875)  59  N.  Y.  485,  Heinrich 
v.  First  Nat.  Bank  (1916)  219  N.  Y. 
1,  L.R.A.1917A,  655,  113  N.  E.  531, 
and  Harter  v.  Bank  of  Brunson  (1912) 
92  S.  C.  440,  75  S.  E.  696,  banks  were 
held  liable  for  the  face  value  of  paper 
which  was  lost  in  transmission 
through  the  mail,  where  it  appeared 
that  they  were  negligent  in  failing  to 
make  inquiry  as  to  it,  or  in  failing  to 
notify  the  owner  of  the  loss,  and  that 
collection  could  probably  have  been 
made  but  for  such  negligence,  but  was 
rendered  impossible  by  the  parties 
liable  upon  the  paper  becoming  in- 
solvent during  the  period  of  delay 
caused  thereby. 

While  a  bank  which  lost  or  mislaid 
an  accepted  draft,  and  so  failed  to 
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make  due  presentment  of  it,  thus  dis- 
charging an  indorser,  was  held,  in 
€hicopee  Bank  v.  Seventh  Nat.  Bank 
(1869)  8  Wall,  (U.  S.)  641,  19  L.  ed. 
422,  liable  for  the  whole  amount. 

But  in  Moldawer  v.  Trust  Co,  of  N. 
A.  (1914)  57  Pa.  Super.  Ct.  66,  in 
which  the  trust  company  was  held  lia- 
ble because  of  its  failure  to  notify  the 
plaintiff  that  a  note  which  he  had  de- 
posited for  collection  had  been  lost 
by  the  notary  who  was  employed  by 
the  bank  to  protest  it,  the  court  said : 
"It  is  argued  that  the  defenda,nt  was 
«ntitled  to  binding  direction  for  ver- 
dict in  its  favor,  because  plaintiff 
g&ve  no  evidence  of  pecuniary  loss 
sustained  by  him.  It  is  true,  he  gave 
no  evidence  as  to  the  solvency  or  in- 
solvency of  the  makers  and  indorsers 
of  the  note,  and,  indeed,  no  evidence 
from  which  the  jury  could  arrive  at 
a  reasonably  certain  conclusion  as  to 
its  actual  value.  And  we  are  not  con- 
vinced that,  in  the  absence  of  any  evi- 
dence on  the  subject,  the  jury  was 
bound  to  find,  or  legitimately  could 
find,  that  the  measure  of  pecuniary 
loss  sustained  by  the  plaintiff  was  the 
amount  of  the  note,  with  interest. 
But,  be  that  as  it  may  (we  do  not  de- 
cide the  point),  the  absence  of  evi- 
dence on  that  subject  was  not  alone 
ground  for  holding  that  the  plaintiff 
could  recover  nothing.  There  being  a 
breach  of  contract  which  was  calcu- 
lated to  produce  loss,  there  flowed 
from  it  a  legal  injury  cognizable  in 
an  action  of  assumpsit;  and  though 
the  plaintiff's  evidence  fell  short  of 
proving  the  actual  loss  sustained,  he 
was  nevertheless  entitled  to  recover 
nominal  damages." 

In  First  Nat,  Bank  v.  First  Nat. 
Bank  (1897)  116  Ala.  520,  22  So,  976, 
an  action  against  a  bank  for  negli- 
gently losing  certain  land  certificates 
which  had  been  intrusted  to  it  for 
collection  by  one  who  held  them  as 
collateral  security,  the  court  said: 
"The  natural  and  proximate  damages 
resulting  to  plaintiff  from  the  loss  of 
the  transfers  were  the  amount  of  their 
value  as  a  security,  not  exceeding  the 
amount  of  the  debts  secured,  if  they 
could  not  be  substituted,  and,  if  they 
were  capable  of  being  substituted  or 


restored,  the  amount  of  the  expense 
of  procuring  such  substitution,  not  ex- 
ceeding their  value  as  a  security." 
In  accordance  with  this  rule  the  plain- 
tiff was  allowed  expenditures  for  legal 
advice  and  investigation  of  the  rec- 
ords in  the  land  office,  a  trip  to  the 
residence  of  the  person  from  whom  a 
portion  of  the  substituted  transfers 
was  obtained,  and  attorneys'  fees, 
costs,  and  expenses  in  an  action  nec- 
essarily brought  to  establish  the  right 
to  the  other  transfers,  but  it  was  held 
that  the  expense  of  foreclosing  a 
mortgage  which  the  debtor  gave  on 
the  land  to  secure  the  same  debt  for 
which  the  transfers  had  been  given 
could  not  be  included  as  a  part  of  the 
plaintiff's  damage,  since  it  was  a 
special  or  exceptional  circumstance 
not  usually  attendant  upon  such  a 
transaction,  and  not  a  natural  and 
proximate  consequence  of  the  loss  of 
the  papers  by  the  bank. 

h.  Aa  to  returning  uncollected  paper. 

Generally,  as  to  the  duty  of  bank 
taking  bill  or  note  for  collection  to 
see  that  it  is  returned  if  not  paid,  see 
annotation  in  6  A.L.R,  618, 

In  Fox  V.  Davenport  Nat.  Bank 
(1887)  73  Iowa,  649,  35  N.  W.  688,  an 
action  based  on  the  negligence  of  a 
defendant  in  failing  to  return  upon 
demand  a  draft  which  had  been  sent 
to  it  by  the  plaintiff  for  collection, 
the  court  said:  "In  order  to  recover 
substantial  damages,  the  plaintiff  was 
required  to  show  that  he  had  suffered 
such  damages  by  the  negligence  of  the 
defendant." 

But  in  Potter  v.  Merchants'  Bank 
(1864)  28  N.  Y.  641,  86  Am.  Dec.  273, 
an  action  to  recover  damages  for  the 
conversion  by  a  bank  of  a  note  in- 
trusted to  it  for  collection,  the  alleged 
conversion  being  the  refusal  of  the 
bank  to  return  the  note  upon  demand 
of  the  owner,  the  court  said:  "The 
instruction  to  the  jury  that,  prima 
facie,  the  damages  which  the  plaintiff 
was  entitled  to  recover  were  the 
amount  which  the  maker  of  the  note 
agreed  to  pay,  and  interest  thereon, 
was  correct.  ...  It  was  competent 
for  the  defendant  to  prove  the  in- 
solvency of  the  maker,  and  thereby 
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lessen  the  damages;  but,  in  the  ab- 
sence of  any  evidence  of  want  of  abili- 
ty to  pay,  the  presumption  is  that 
he  is  solvent  and  able  to  pay  the  note." 

Practically  the  same  rule  was  laid 
down  in  Booth  v.  Powers  (1874)  66 
N.  Y.  22,  which,  however,  was  not  a 
bank  case,  but  was  an  action  based 
on  the  refusal  of  one  who  held  a  note 
as  collateral  security  for  a  loan,  to 
return  the  note  after  the  loan  was 
paid,  the  court  saying:  "In  an  action 
of  this  kind,  the  amount  appearing  to 
be  unpaid  upon  the  note,  of  principal 
and  interest  at  the  time  of  the  conver- 
sion, and  the  interest  upon  that  ag- 
gregate from  thence  to  the  trial,  is 
prima  facie  the  measure  of  damages. 
.  .  .  The  defendant  has  the  right 
to  show  in  reduction  the  fact  of  pay- 
ment in  whole  or  in  part,  the  inability 
of  the  maker  to  pay  wholly  or  partial- 
ly, a  release  of  the  makers  from  their 
undertaking,  the  invalidity  of  the 
note,  or  other  matter  which  will  le- 
gitimately affect  and  diminish  its 
value." 

And  in  First  Nat.  Bank  v.  Leppel 
(1886)  9  Colo.  694, 13  Pac.  776,  a  bank 
which  refused  to  deliver  back  a  note 
which  had  been  intrusted  to  it  for  col- 
lection, or  to  pay  over  the  proceeds 
thereof,  basing  its  refusal  on  the 
ground  that  the  note  had  been  given 
for  the  purpose  of  defrauding  the 
creditor  of  a  third  person,  was  held 
liable  for  the  amount  of  the  note  and 
interest. 

While  in  Harris  v.  National  Re- 
serve Bank  (1912)  182  N.  Y.  Supp. 
794,  the  court,  in  speaking  of  the 
right  of  the  bank  to  charge  back  to  its 
customer  the  amount  of  a  note  which 
had  been  credited  to  him  when  he  de- 
posited it  for  collection,  but  which  had 
not  been  paid  at  maturity,  said: 
"Whatever  its  rights  may  ordinarily 
be  if  it  returns  the  note  to  the  de- 
positor, it  is  clear  that  it  has  no  rights 
if  it  negligently  fails  to  return  the 
note  to  the  depositor  at  his  known 
address,  and  deprives  the  depositor  of 
his  right  to  the  note." 

As  to  cases  where  the  failure  to 
return  the  paper  was  due  to  the  fact 
that  it  was  lost,  see  supra.  III.  g. 

For  cases  where  the  failure  to  re- 


turn the  paper  was  due  to  the  fact 
that  it  was  surrendered  in  return  for 
other  paper  accepted  as  payment,  sec 
supra,  III.  e,  3. 

Cases  will  be  found  supra,  III.  e^ 
which  involve  the  question  of  the 
measure  of  damages  for  failure  to  re- 
turn promptly  uncollected  paper,  for 
the  purpose  of  giving  notice  of  its 
nonacceptance  or  nonpayment. 

i,  Ab  to  paying  over  funds  collected. 

1.  FaUure  to  pay  over. 

Where  a  bank  actually  collects 
paper  placed  with  it  for  that  purpose, 
but  fails  to  pay  over  the  proceeds,  it 
is,  of  course,  liable  for  at  least  the 
amount  so  wrongfully  retained. 

In  Scandinavian-AJmerican  Bank  v. 
United  States  Nat.  Bank  (192»  271 
Fed.  806,  it  was  held  that  a  bank  to 
which  a  draft  with  a  bill  of  lading 
attached  had  been  sent  with  instruc- 
tions to  collect  the  draft  and  deliver 
the  bill,  and  which  actually  made  the 
collection,  but  fraudulently  concealed 
the  fact  from  the  remitting  bank,  was 
liable  for  the  amount  collected,  with 
interest,  and  also  for  expenses  in- 
curred by  the  remitting  bank,  while 
under  the  mistaken  belief  that  the 
draft  had  not  been  paid,  for  storage 
and  insurance  of  the  goods  covered 
by  the  bill  of  ladihg,  and  in  bringing 
and  prosecuting  an  action  to  recover 
the  value  of  said  property. 

And  in  Peninsulas  State  Sav. 
BANK  V.  Citizens'  Nat.  Bank  (re- 
ported herewith)  ante,  547,  it  was 
held  that  a  bank  to  which  a  draft  with 
bill  of  lading  attached  was  forwarded 
for  collection  was  liable  to  the  owner 
for  the  full  amount  of  the  draft,  where 
it  appeared  that  it  had  collected  the 
full  amount  of  the  draft,  but  withheld 
its  remittance  to  the  payee  at  the  re- 
quest of  the  debtor. 

And  so,  in  Old  Nat.  Bank  v.  Peo- 
ple's Bank  (1921)  —  W.  Va.  — ,  18 
A.L.R.  728,  108  S.  E.  716,  a  bank  which 
had  discounted  a  draft  to  which  a 
bill  of  lading  was  attached  was  held 
to  be  entitled  to  collect  from  another 
bank,  to  which  it  had  forwarded  the 
papers,  the  amount  of  the  draft  which 
had  been  paid  to  the  latter  bank  by 
the  consignee,  although  such  payment 


Digitized  by 


Google 


that  the  money  would  be  returned  if 
the  consignee  rejected  the  goods  after 
inspecting  them,  where  the  corre- 
spondent bank  had  no  authority  to 
deliver  the  bill  of  lading  on  any  such 
condition,  and  the  consignee  had  sur- 
rendered it  to  the  carrier,  and  there- 
fore could  not  return  it. 

Similarly,  a  bank  which,  after  col- 
lecting a  check,  paid  the  proceeds 
back,  relying  on  the  claim  that  the 
check  was  fraudulent  to  the  knowl- 
edge of  the  holder,  amd  that  he  could 
not  have  enforced  payment  thereof, 
was  held  liable  for  the  amount  so  col- 
lected and  paid  back,  in  Monongahela 
Nat.  Bank  v.  First  Nat.  Bank  (1910) 
226  Pa.  270,  26  L.R.A.(N.S.)  1098,  75 
Atl.  S59. 

And  in  Gregg  v.  Bi-Metallic  Bank 
(1900)  14  Colo.  App.  251,  59  Pac.  852, 
a  bank  was  held  liable  for  the  whol^ 
amount  of  a  draft  which  it  received 
in  payment  of  a  check,  which,  together 
with  a  deed,  had  been  deposited  with 
it,  with  instructions  to  deliver  the 
deed  upon  payment  of  the  check, 
where  it  returned  the  draft  upon  the 
complaint  of  the  grantee  under  the 
deed  that  the  title  to  the  property 
conveyed  thereby  was  not  satisfac- 
tory. 

In  Second  Nat.  Bank  v.  Averell 
(1894)  2  App.  D.  C.  470,  25  L.R.A. 
761,  holding  that  a  bank  which  re- 
ceives a  postdated  check  upon  itself 
for  collection,  agreeing  to  hold  the 
proceeds  subject  to  the  check  of  de- 
positor, is  liable  to  the  depositor, 
where,  when  the  bank  opens  on  the 
day  of  the  date  of  such  check,  the 
drawer  has  funds  sufficient  to  dis- 
charge the  debt,  although  at  the  clos- 
ing hour  on  such  day  the  account  of 
the  drawer  is  overdrawn,  the  appel- 
late court  approved  an  instruction 
given  by  the  trial  court,  which  stated, 
among  other  things,  that  the  measure 
of  the  plaintiff's  recovery  should  be 
the  face  of  the  check,  with  protest 
fees  and  interest. 

And  in  Kilaby  v.  Williams  (1822) 
6  Barn.  &  Aid.  815,  106  Eng.  Reprint, 
1388,  1  Dowl.  &  R.  476,  24  Revised 
Rep.  564,  a  bank  which  agreed  to  hold 
a  check  upon  itself  in  the  hope  that 


was  presented  had  not  sufficient  funds 
on  deposit  to  meet  it,  might  make  his 
account  good,  was  held  liable  for  the 
amount  of  the  check  where  it  appeared 
that  the  drawer  made  subsequent  de- 
posits which  were  more  than  suffi- 
cient to  pay  the  check  in  question,  but 
that  the  bank  appropriated  them  to 
the  payment  of  its  own  account 
against  him,  and  of  checks  subse- 
quently presented. 

So,  also,  in  De  Bernales  v.  Fuller 
(1810)  14  East,  590,  note,  104  Eng. 
Reprint,  728,  note,  2  Campb.  426,  11 
Revised  Rep.  765,  a  bank  was  held 
liable  as  for  money  had  and  received 
for  money  paid  in  for  the  express  pur- 
pose of  meeting  a  draft  which  it  held 
for  collection,  but  which  it  appropri- 
ated to  the  payment  of  a  debt  owing 
to  it  by  the  drawee. 

In  several  cases,  where  the  bank 
employed  to  collect  paper  has  become 
insolvent  while  the  paper  or  its  pro- 
ceeds were  in  the  hands  of  a  corre- 
spondent bank,  and  the  latter  has 
thereafter  attempted  to  retain  the  pro- 
ceeds and  apply  them  upon  the  in- 
debtedness to  itself  of  the  transmit- 
ting bank,  the  owner  of  the  paper  has 
been  held  entitled  to  recover  the 
amount  of  the  paper  from  the  corre- 
spondent bank.  First  Nat.  Bank  v. 
First  Nat.  Bank  (1881)  76  Ind.  561, 
40  Am.  Rep.  261 ;  Manufacturers'  Nat. 
Bank  v.  Continental  Bank  (1889)  148 
Mass.  553,  2  L.R.A.  699,  12  Am.  St. 
Rep.  598,  20  N.  E.  193;  Bank  of  Clarke 
County  V.  Oilman  (1894)  81  Hun,  486, 
80  N.  Y.  Supp.  1111. 

In  Blair  v.  Hill  (1900)  50  App.  Div. 
83,  63  N.  Y.  Supp.  670,  affirmed  with- 
out opinion  in  (1901)  165  N.  Y.  672, 
59  N.  E.  1119,  a  recovery  was  allowed 
against  the  assignee  of  an  insolvent 
private  bank  for  the  amount  of  a 
check  which  was  intrusted  to  his  as- 
signor for  collection,  and  the  proceeds 
of  which  the  latter,  without  the  knowl- 
edge of  the  owner,  mingled  with  his 
own  funds  by  depositing  the  check 
in  his  bank  to  the  owner's  credit,  and 
then  sending  it  on  to  a  correspondent 
bank,  which  collected  it  and  gave  cred- 
it to  the  transmitting  bank,  where  it 
appeared  that  the  transmitting  bank 
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had  s  credit  with  the  correspondent 
bank  at  all  times  thereafter,  until  the 
making  of  the  assignment  in  excess 
of  the  amount  of  the  check. 

And  in  First  Nat.  Bank  v.  First  Nat. 
Bank  (1898)  55  Neb.  303,  75  N.  W.  843, 
it  was  held  that  a  bank  which  re- 
ceived a  note  for  collection,  and 
handed  it  on  to  its  correspondent  at 
the  place  of  payment,  with  directions 
to  credit  the  proceeds  to  the  trans- 
mitting bank,  was  liable  for  the 
amount  of  the  note,  where  the  collect- 
ing bank  obtained  the  money  on  the 
note  and  gave  credit  as  directed,  and 
on  the  same  day  failed,  although  there 
might  have  been  no  liability  had  the 
bank  simply  transmitted  the  note  for 
collection,  without  instructions  that 
the  proceeds  should  be  credited  to  it- 
self. 

While  in  Power  v.  First  Nat.  Bank 
(1887)  6  Mont.  251,  12  Pac.  597,  an  ac- 
tion against  a  bank  to  recover  the 
amount  of  a  draft  which  had  been  de- 
posited with  it  for  collection,  and  by 
it  transmitted  to  a  correspondent  who 
had  actually  collected  it,  but  had  be- 
come insolvent  before  transmitting  the 
proceeds,  the  court  laid  down  the  rule 
that  when  banks  undertake  collection, 
either  at  their  own  location  or  at  dis- 
tant points,  without  a  special  contract 
limiting  their  liability,  they  must  be 
held  to  do  so  for  a  sufficient  consider- 
ation, and  to  be  responsible  absolutely 
to  the  owner  of  negotiable  paper  for 
the  payment  of  all  money  collected 
thereon,  and  for  all  losses  occurring 
through  the  negligence  of  the  agent, 
resulting  in  a  failure  to  make  such 
collection. 

Other  cases  in  which  banks  have 
been  held  liable  for  the  full  amount 
of  paper  which  they  held  for  collec- 
tion, where  the  paper  was  collected  by 
a  correspondent  bank  which  failed  be- 
fore remitting  the  proceeds,  are  Kent 
v.  Dawson  Bank  (1876)  13  Blatchf. 
237,  Fed.  Cas.  No.  7,714;  St.  Nicholas 
Bank  v.  State  Nat.  Bank  (1891)  128 
N.  Y.  26,  13  L.R.A.  241,  27  N.  E.  849; 
Schumacher  v.  Trent  (1898)  18  Tex. 
Civ.  App.  17,  44  S.  W.  460;  Mackersy 
V.  Ramsays  (1843)  9  Clark  &  F.  818, 
8  Eng.  Reprint,  628,  3  Eng.  Rul.  Cas. 
763. 


Similarly,  in  Young  v.  Noble  (1859) 
2  Disney  (Ohio)  485,  a  party  (appar- 
ently not  a  bank)  who  undertook  to 
collect  a  bill  of  exchange  on  another 
city,  and  for  that  purpose  sent  it  to 
a  bank  there,  which  collected  it  and 
credited  it  to  his  general  account, 
was  held  liable  for  the  amount  of  the 
proceeds  of  the  bill,  where  the  bank 
failed  before  they  had  been  paid  over. 

So,  also,  in  Sagerton  Hardware  & 
Furniture  Co.  v.  Gamer  Co.  (1914)  — 
Tex.  Civ.  App.  — ,  166  S.  W.  428,  it 
was  held  that  a  bank  was  liable  for 
the  amount  of  a  check  deposited  with 
it  for  collection,  where  it  appeared 
that  the  check  was  collected  by  a  cor- 
respondent bank,  but  the  proceeds 
were  not  remitted.  The  actual  judg- 
ment in  this  case,  however,  was  for 
the  difference  between  the  check  and 
the  amount  of  dividends  received  from 
the  bankrupt  correspondent  bank, 
with  interest  and  costs. 

Banks  were  also  held  liable  for  the 
proceeds  of  collections  which  were  mis- 
appropriated by  their  officers  or  agents, 
in  Concord  v.  Concord  Bank  (1844)  16 
N.  H.  26;  Minnesota  Mut.  L.  Ins.  Co. 
v.  Tagus  State  Bank  (1916)  34  N.  D. 
566,  L.R.A.1917A,  519, 158  N.  W.  1063; 
City  Nat.  Bank  v.  Martin  (1888)  70 
Tex.  643,  8  Am.  St.  Rep.  632,  8  S.  W. 
507;  and  State  Nat.  Bank  v.  Thomas 
Mfg.  Co.  (1897)  17  Tex.  Civ.  App. 
214,  42  S.  W.  1016;  while  a  mercantile 
agency  was  held  liable  in  the  same 
way  for  acceptances  which  were  col- 
lected by  its  agent,  and  not  paid  over, 
in  Bradstreet  v.  Everson  (1872)  72 
Pa.  124,  13  Am.  Rep.  665. 

2.  Payment  to  wrong  party. 

The  same  rule  of  liability  for  the 
full  amount  has  been  applied  in  cases 
where  the  bank  has  paid  over  the  pro- 
ceeds of  paper  which  it  has  collected, 
to  one  other  than  the  rightful  owner. 

Thus,  in  Bell  v.  German-American 
Trust  &  Sav.  Bank  (1919)  43  Cal. 
App.  402,  185  Pac.  217,  it  was  held 
that  a  bank  with  which  the  beneficial 
owner  of  a  note,  made  payable  on  its 
face  to  a  third  party,  left  the  note 
for  collection,  stating  that  he  was  the 
beneficial  owner  thereof,  was  liable  to 
such   beneficial   owner   for  the    pro- 
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tice  to  him,  it  paid  them  over  to  the 
payee  named  in  the  note. 

And  in  Gillespie  v.  Bank  of  Chilli- 
cothe  <1916)  —  Mo.  App.  — ,  181  S. 
W.  1198,  it  was  held  that  a  bank, 
which,  with  the  knowledge  that  a  note 
turned  over  to  it  for  collection  by  a 
broker  was  not  the  property  of  the 
broker,  but  belonged  to  his  client,  ap- 
plied the  proceeds  derived  from  the 
collection  of  the  note  toward  the  pay- 
ment of  its  claim  against  the  broker, 
and  refused  to  pay  the  money  to  the 
rightful  owner  of  the  note,  thereby 
converted  the  money  to  its  own  use, 
and  was  liable  for  the  amount  thereof 
to  the  real  owner. 

While  a  bank  which  was  notified 
that  the  proceeds  of  a  note  which  it 
had  collected  belonged  to  another  than 
the  one  who  had  deposited  it,  but 
which,  in  spite  of  such  notice  and  of 
the  offer  of  indemnity,  paid  them  to 
the  depositor,  was  held  liable  in  First 
Nat.  Bank  v.  Bache  (1872)  71  Pa.  218, 
for  the  amount,  with  interest. 

And  in  Riddell  v.  Bank  of  Upper 
Canada  (1859)  18  U.  C.  C.  P.  139,  a 
bank  was  held  liable  for  the  proceeds 
of  a  bill  of  exchange,  which  it  was 
directed  to  collect  and  apply  in  pay- 
ment of  a  certain  acceptance,  but 
which  it  applied  to  other  acceptances. 

A  bank  which  permitted  the  pro- 
ceeds of  a  draft  which  it  had  collected 
for  one  who  had  acquired  title  thereto 
from  the  drawer,  to  be  wrongfully  at- 
tached as  the  property  of  the  drawer, 
and  then  refused  on  that  ground  to 
remit  them  to  the  owner,  was  held  in 
Farmers'  State  Bank  v.  First  State 
Bank  (1920)  142  Ark.  331,  218  S.  W. 
847,  to  be  liable  for  the  face  of  the 
draft,  less  collection  charges. 

And  upon  a  similar  set  of  facts  the 
collecting  bank  was  held  liable  in 
Groveland  Bkg.  Co.  v.  City  Nat.  Bank 
(1921)  —  Tenn.  — ,  234  S.  W.  643,  for 
the  amount  which  it  received  on  the 
draft,  with  interest  from  the  filing  of 
the  bill. 


App.  313, 174  Pac.  356,  a  bank  in  which 
a  check  for  the  proceeds  of  an  endow- 
ment policy  was  deposited,  with  in- 
structions to  collect  it,  and,  after  de- 
ducting from  the  proceeds  an  amount 
which  the  depositor  owed  the  bank,  to 
hold  the  balance  until  called  for,  but 
which  permitted  the  sheriff  to  levy  on 
the  balance  under  an  execution,  and 
failed  to  notify  the  owner  so  that  he 
might  claim  an  exemption,  to  which 
he  was  entitled,  was  held  liable  for 
the  amount  so  lost. 

j.  Miscellatteoua, 

In  Central  Georgia  Bank  v.  Cleve- 
land Nat.  Bank  (1877)  59  Ga.  667,  it 
was  held  that  a  bank  which,  having 
been  instructed  to  permit  the  renewal 
of  a  draft  which  it  held  for  collection, 
on  condition  that  an  additional  solvent 
indorser  be  provided  for  the  renewal, 
accepted  a  renewal  without  such  ad- 
ditional indorser,  was  liable  for  the 
resulting  damages,  where  during  the 
term  of  the  renewal  the  accepter  and 
indorser  became  insolvent.  It  was 
stated  that  if  the  conditions  and  cir- 
cumstances were  such  that  the  drawer 
was  not  discharged  by  the  lack  of 
diligence  of  the  collecting  bank,  and 
he  remained  solvent,  the  damages 
would  be  nominal  only ;  but  that  if  his 
liability  were  discharged,  so  that  the 
holder  would  have  no  right  to  resort 
to  him,  his  continued  solvency  could 
in  no  way  affect  the  amount  of  the 
damages  recoverable. 

In  Masich  v.  Citizens'  Bank  (1882) 
34  La.  Ann.  1207,  a  bank  which  re- 
ceived as  collateral  security  for  a  loan 
certain  Havana  lottery  tickets  which 
had  won  prizes,  and  sent  them  for 
collection  to  a  correspondent,  who 
charged  a  commission  in  excess  of 
the  regular  rate  of  commission  for 
such  services,  was  held  liable  to  the 
owner  for  the  amount  by  which  the 
commission  charged  exceeded  the  cus- 
tomary commission.  M.  A.  L. 
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J.  FRED  MILES,  Appt., 

V. 

UNITED  OIL  COMPANY. 

Kenttuiky  Court  of  Appeals—- June  3,  192 1. 

(192  Ky,  542,  234  S.  W.  209.) 

Landlord  and  tenant  —  agreement  to  assign  lease  —  covenant  of  lessor's 
title. 

1.  A  mere  undertaking  to  assign  leasehold  rights  in  real  estate  does  not 
raise  an  implied  covenant  that  the  lessors  have  title  to  the  premises. 

[See  note  on  this  question  beginning  on  page  608.] 

—  implied  covenant  of  title. 

2.  A  lessor  of  real  estate,  by  the  use 
of  the  word  "let,"  "demise,'^  or  "grant" 
in  his  lease,  impliedly  covenants  that 
he  has  a  good  title  to  the  leased  prem- 
ises, and  those  words  import  a  cove- 
nant of  quiet  enjoyment. 

[See  16  R.  C.  L.  763.] 


Broker  —  selling  all  stock  of  corpora- 
tion as  performance  of  contract  to 
sell  its  property. 

3.  One  employed  to  secure  a  pur- 
chaser for  the  property  of  a  corpora- 
tion does  not  perform  his  obligation  by 
securing  a  purchaser  for  the  stock  of 
the  corporation. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Estill 
County  (Roberts,  J.)  sustaining  a  demurrer  to,  and  dismissing,  an  action 
brought  to  recover  damages  for  breach  of  an  alleged  contract  to  aeHl  certain 
oil  lands  held  by  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Robert  B.  Franklin,  Robert     that  letter,  and,  never  having  been 


C.  Talbott,  Virgil  Chapman,  and  Ed- 
ward C.  O'Rear  for  appellant. 

Messrs.  John  A.  Nieding,  Beverley  R. 
Jouett,  Robert  R  Friend,  and  Clarence 
Miller,  for  appellee: 

The  letter  of  May  15th,  coupled  with 
its  alleged  acceptance,  was  not  a  con- 
tract of  sale,  and  did  not  carry  with  it 
any  implied  warranty  of  title,  and  the 
agreement  of  June  20th  was  an  aban- 
donment of  the  letter  of  May  15th,  and 
constituted  a  new  agreement  or  ar- 
rangement between  plaintiff  and  the 
stockholders  of  defendant  company. 

Faraday  Coal  &  Coke  Co.  v.  Owens, 
26  Ky.  L.  Rep.  243,  80  S.  W.  1171 ;  Hoi- 
land  V.  McCarthy,  173  Cal.  597,  160 
Pac.  1069;  Baum  v.  Concord  Land  & 
Improv.  Co.  24  Colo.  App.  397, 133  Pac. 
760;  Chesbrough  v.  Vizard  Invest.  Co. 
156  Ky.  149,  160  S.  W.  725;  Holtz  v. 
Olds,  84  Or.  567,  164  Pac.  583,  1184; 
Lynn  v.  Richardson,  151  Iowa,  284,  130 
N.  W.  1097;  Cincinnati  Equipment  Co. 
V.  Big  Muddy  River  Consol.  Coal  Co. 
158  Ky.  247,  164  S.  W.  794.  • 

Plaintiff's  proposal  to  become  one  of 
the  purchasers  was  not  an  acceptance 
of  the  letter  of  May  15th,  but  was  a 
counter  offer  changing  the  terms  of 


accepted  by  defendant,  the  demurrer 
should  have  been  sustained. 

Provident  Sav.  Life  Assur.  Soc.  v. 
Elliott,  29  Ky.  L.  Rep.  552,  93  S.  W. 
659 ;  Lavalleur  v.  Hahn,  167  Iowa,  269, 
149  N.  W.  257;  Cincinnati  Equipment 
Co.  V.  Big  Muddy  River  Consol.  Coal 
Co.  158  Ky.  247,  164  S.  W.  794;  Meek 
V.  Hurst,  228  Mo.  688, 135  Am.  St.  Rep. 
531,  122  S.  W.  1022;  Shaw  v.  Ingram- 
Day  Lumber  Co.  152  Ky.  329,  L.R.A. 
1915D,  145,  153  S.  W.  431;  Dougherty 
V.  Briggs,  231  Pa.  68,  79  Atl.  924; 
Minneapolis  &  St.  L.  R.  Co.  v.  Colum- 
bus Rolling  Mill  Go.  119  U.  S.  149, 
30  L.  ed.  376,  7  Sup.  Ct.  Rep.  168; 
Swing  V.  Walker,  27  Pa.  Super.  Ct.  366; 
Weaver  v.  Burr,  31  W.  Va.  736,  3 
L.R.A.  94,  8  S.  E.  743 ;  Beckett-Iseman 
Oil  Co.  V.  Backer,  165  Ky.  818,  178  S. 
W.  1084. 

No  tender,  or  allegation  of  tender, 
of  the  purchase  price,  was  made  by 
plaintiff  before  the  institution  of  this 
action.  Failure  to  do  so  was  sufficient 
ground  for  sustaining  the  demurrer. 

Lockman  v.  Anderson,  116  Iowa,  236. 
89  N.  W.  1072;  Kelsey  v.  Crowther,  162 
U.  S.  404,  40  L.  ed,  1017,  16  Sup.  Ct. 
Rep.  808;  Stitt  v.  Huidekoper,  17  Wall. 
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Reed,  125  Ky.  585, 10  L.R.A.(N.S.)  195, 
128  Am.  St.  Rep.  259,  101  S.  W.  964; 
Trogden  v.  Williams,  144  N.  C.  192, 
10  L.R.A.(N,S.)  867,  56  S.  E.  865; 
Weaver  v.  Burr,  31  W.  Va.  736,  3  L.R.A. 
94,  8  S.  E.  743;  Rude  v.  Levy,  43  Colo. 
482,  24  L.R.A.(N.S.)  91,  127  Am.  St. 
Rep.  123,  96  Pac.  560;  Haag  v.  Dixon, 
151  Ky.  768,  152  S.  W.  930;  Humphrey 
V.  Norria,  10  Ky.  L.  Rep.  8,  7  S.  W. 
888;  Bane  v.  M'Meekin,  4  Bibb.  27. 

The  letter  of  May  15th,  relied  upon 
by  plaintiff,  was  not  delivered  by  de- 
fendant. No  corporate  authority  was 
ever  given  for  its  execution,  and 
therefore  it  was  not  binding  upon  ap- 
pellee. 

Bastin  v.  Givens,  170  "Ky.  201,  186 
S.  W.  835;  Star  Mills  v.  Bailey,  140  Ky. 
194,  140  Am.  St.  Rep.  370,  130  S.  W. 
1077;  Cook,  Corp.  §  709;  Thomp.  Corp. 
§  3774;  Newman,  PI.  &  Pr.  §§  156b  & 
263;  Frankfort  Bridge  Co.  v.  Frank- 
fort, 18  B.  Mon.  41;  Mt.  Sterling  & 
J.  Tump.  Road  Go.  v.  Looney,  1  Met. 
(Ky.)  550,  71  Am.  Dec.  491;  Mueller 
V.  Nugent,  187  Ky.  61,  218  S.  W.  780; 
Paducah  &  I.  Ferry  Go.  v.  Robertson, 
161  Ky.  485,  171  S.  W.  171. 

Thomas,  J.,  delivered  the  opinion 
of  the  court: 

The  appellant,  J.  Fred  Miles,  was 
plaintiff  below,  and  the  appellee,  the 
United  Oil  Company,  was  defend- 
ant below.  The  action  was  filed  in 
the  Estill  circuit  court  by  plaintiff 
to  recover  damages  of  defendant  for 
the  breach  of  an  alleged  contract  to 
sell  to  plaintiff,  or  to  such  purchas- 
ers as  he  might  procure,  certain 
oil  leases  held  by  defendant  upon 
1,280  acres  of  oil-producing  land  in 
Estill  county,  and  upon  which  it  had 
a  number  of  producing  wells.  The 
damages  claimed  by  plaintiff  as  a 
direct  consequence  of  the  alleged 
breach  were  the  sum  of  $712,500. 
His  petition  consisted  of  seventy- 
eight  typewritten  pages  and  two 
short  amendments,  to  all  of  which  a 
demurrer  was  sustained,  and  upon 
his  declining  to  plead  further  his  ac- 
tion was  dismissed,  to  reverse 
which  he  prosecutes  this  appeal. 

The  beginning  step  towards  the 
formation  of  the  alleged  contract 
sued  on  was  a  writing  in  the  nature 
of  a  letter  addressed  to  plaintiff  by 


May  15,  1917,  which  writing  or  let- 
ter is  signed,  "The  United  Oil  Co., 
Inc.  By  C.  J.  Weideman,  Treas.," 
and  the  body  of  it  says:  "You  are 
hereby  authorized  and  empowered, 
and  we  hereby  give  you  the  right, 
to  offer  and  negotiate  the  sale  of  our 
United  Oil  Company  property,  in- 
corporation of  Kentucky,  compris- 
ing the  following  twelve  hundred 
and  eighty  (1,280)  acres  of  leases, 
more  or  less,  a  copy  of  said  leases 
heretb  attached  and  made  a  part 
hereof,  for  the  sum  of  one  million 
five  hundred  thousand  ($1,500,000) 
dollars,  net  to  us.  We  further  au- 
thorize you  to  bring  any  representa- 
tive to  our  property  to  check  up  and 
gauge  same,  at  your  expense,  and 
we  will  accept  and  make  transfer  of 
the  property  for  the  above  consid- 
eration. This  authorization  to 
hold  good  and  be  binding  on  the 
above-named  corporation  for  forty 
(40)  days  from  the  date  hereof." 
Following  the  incorporation  of  that 
writing  into  the  petition  the  vari- 
ous leases  of  defendant  on  the  1,280 
acres  are  set  out  in  hsec  verba,  and 
they  occupy  twenty-eight  pages  of 
the  pleading.  The  petition  then 
continues  by  inserting  numerous 
letters  and  telegrams  from  Weide- 
man, the  treasurer  of  defendant,  to 
plaintiff,  and  a  few  telegrams  and 
one  letter  from  himself  to  Weide- 
man, in  which,  for  the  most  part, 
Weideman  was  pressing  plaintiff  to 
bring  to  a  close  the  sale  of  the 
leases,  since  the  president  of  de- 
fendant and  some  of  its  other  offi- 
cers and  stockholders  were  disin- 
clined to  accept  the  terms  stated  in 
the  writing  of  May  15,  and  for  the 
further  reason  that  other  prospec- 
tive purchasers  of  the  leases  were 
appearing  upon  the  scene.  In  one 
of  the  letters  from  Weideman  to 
plaintiff,  the  treasurer  was  insisting 
on  knowing  the  names  of  those 
whom  plaintiff  had  in  mind  -as 
prospective  purchasers  of  the 
leases,  and  in  response  thereto 
plaintiff  informed  the  treasurer 
that  he  himself  was  "one  of  the 
original  purchasers  up  to  $212,500.", 
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He  declined  to  state  who  the  others 
were,  except  to  say,  "If  you  know 
the  Clarks  in  the  oil  world,  this  will 
give  you  all  the  information  you 
need."  That  letter  was  dated  May 
26,  1917,  and  the  next  communica- 
tion from  plaintiff  was  a  telegram 
to  Weideman  on  May  29,  requesting 
the  latter  to  meet  him  at  a  desig- 
nated hotel,  presumptively  in  Cleve- 
land, Ohio.  What  occurred  between 
that  time  and  the  13th  day  of  June 
following  the  petition  does  not  in- 
form us,  but  on  the  latter  date 
Weideman  telegraphed  from  Lex- 
ington, Kentucky,  to  the  plaintiff  in 
New  York,  saying:  "You  must  act 
soon  can't  hold  out  much  longer." 
In  reply  to  that  telegram,  and  on 
the  same  day,  plaintiff  wired  Weide- 
man to  come  to  New  York,  but  the 
latter  answered  that  it  was  impos- 
sible for  him  to  do  so,  and  request- 
ed plaintiff  to  meet  him  in  Cleve- 
land on  the  following  Sunday,  and 
stated  that  the  proposition  must  be 
closed  "by  the  first  of  next  week." 
On  the  14th  of  June  plaintiff  wired 
from  New  York  to  Weideman  at 
Lexington,  Kentucky,  saying: 
"Don't  go  to  Cleveland  must  have 
you  here  at  once  deal  is  approved 
all  cash  answer  quick."  On  the 
18th  of  June  Weideman  wrote  plain- 
tiff a  letter  in  which  he  copied  a 
number  of  telegrams  passing  be- 
tween him  and  other  officers  and 
stockholders  of  defendant,  in  which 
it  appears  that  the  communications 
between  Weideman  and  the  other 
officers  and  stockholders  of  defend- 
ant referred  to  the  sale  of  all  of  the 
stock  held  by  the  shareholders  in  the 
corporation,  and  it  was  arranged 
for  all  parties  to  meet  in  Cincinnati 
on  the  20th  of  June,  which  they  did, 
and  there  entered  into  a  contract  re- 
lating exclusively  to  the  sale  of  all 
the  stock  in  the  defendant  company, 
for  the  consideration  of  $1,500,000 
to  be  paid  the  stockholders,  and 
$200,000  to  be  paid  plaintiff  as  con- 
sideration for  certain  other  leases 
in  the  vicinity  of  the  1,280  acres,  to 
which  he  held  title,  and  which  he 
agreed  to  assign  to  the  purchasing 
corporation   either  then   or  there- 


after to  be  created.  Other  corre- 
spondence copied  into  the  petition 
shows  that  plaintiff  was  depending 
upon  a  banking  firm  located,  as  we 
gather,  at  Cleveland,  Ohio,  by  the 
name  of  Bonbright  &  Company,  to 
furnish  the  money  with  which  to 
pay  for  defendant's  leases,  and 
which  arrangement,  whereby  Bon- 
bright &  Company  was  to  furnish 
the  money,  was  made  with  an  asso- 
ciate of  plaintiff  named  J.  I.  Lam- 
precht,  and  the  letters  from  the 
latter  to  plaintiff  show  that  he  made 
no  contract  with  plaintiff  to  agree 
to  purchase  and  pay  for  the  leases, 
or  for  any  other  purpose  until  July 
13,  1917,  more  than  twenty  daya 
after  the  expiration  of  the  forty 
days  stated  in  the  writing  of  May 
15,  1917,  upon  which  plaintiff  bases 
his  suit.  It  is  alleged  that  some  of 
the  lessors  of  defendant  did  not 
possess  merchantable  titles  to  the 
leased  premises  (excluding  the 
Marcum  lease,  which  was  known  to 
plaintiff),  and  because  of  the  fail- 
ure of  those  titles  plaintiff  did  not 
tender  any  part  of  the  $1,500,000 
consideration  agreed  to  be  paid,  and 
only  because  of  such  defective  titles 
the  purchase  was  not  consummated^ 
and  he  lost  the  benefit  of  his  alleged 
contract  and  sustained  the  damages 
for  which  he  sues. 

It  will  at  once  appear  that  plain- 
tiflf's  right  to  recover  is  based  upon 
the  two  propositions :  (a)  That  the 
negotiations  above  outlined  formed 
a  complete  and  binding  contract  for 
plaintiff  to  sell  the  leases  of  defend- 
ant for  the  named  consideration; 
and  (b)  that  its  failure  to  do  so  was 
brought  about  exclusively  by  its  de- 
fective titles  to  some  of  its  leases, 
which  titles  plaintiff  alleged  defend- 
ant impliedly  warranted  by  the 
execution  of  the  writing  of  May  15, 
hereinbefore  inserted.  It  is  alleged 
in  the  petition  that  "in  offering  and 
proposing  to  sell  the  leases,  claimed 
by  defendant  to  be  owned  by  de- 
fendant, covering  the  twelve  hun- 
dred and  eighty  (1,280)  acres,  the 
defendant  held  itself  out  to  plaintiff 
as  having  good  and  merchantable 
titles  thereto  for  the  purposes  set 
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out  in  said  leases,  and  defendant,  by 
implication  of  law,  undertoook,  of- 
fered, and  proposed  to  pass,  convey, 
-and  transfer  to  any  purchaser  there- 
of good  and  merchantable  titles,  and 
the  right  of  peaceable  and  quiet  en- 
joyment thereof." 

Manifestly,  if  either  one  of  these 
propositions  is  untrue,  plaintiff's 
right  to  maintain  the  suit  fails,  and 
the  demurrer  to  the  petition  was 
properly  sustained. 

We  have  concluded  to  consider 
the  two  propositions  in  the  reverse 
order  in  which  they  are  stated 
above,  and  to  first  inquire  whether, 
assuming  that  the  negotiations 
reached  the  stage  of  a  completed 
contract,  defendant  agreed  in  the 
above-copied  writing  of  May  15  to 
warrant  the  titles  of  its  lessors  to 
any  part  of  the  1,280  acres  upon 
which  it  held  its  leases,  or  whether 
it  ■  agreed  with  plaintiff  that  any 
purchaser  to  whom  he  might  sell 
the  leases  would  obtain  "the  right 
of  peaceable  and  quiet  enjoyment 
thereof."  It  is  certain  that  there 
were  no  express  covenants  to  the 
above  effect,  and,  unless  the  law 
raised  them  by  implication,  none  ex- 
isted. 

It  is  insisted  by  counsel  for  plain- 
tiff that  under  the  terms  of  that 
writing  the  law  implied  a  covenant 
obligation  on  the  part  of  defendant 
to  warrant  or  guarantee  the  titles  of 
all  of  defendant's  lessors  to  the  va- 
rious tracts  of  land  on  which  the 
leases  were  held,  and  in  support  of 
that  contention  he  cites  the  case  of 
Headley  v.  Hoopengamer,  60  W. 
Va.  626,  55  S.  E.  744,  and  the  case 
of  New  Domain  Oil  &  Gas  Co.  v. 
McKinney,  188  Ky.  183,  221  S.  W. 
245,  each  of  which  holds  that  the 
lessor  of  real  estate,  by  the  use 
of  the  word  "let"  "demise,"  or 
"grant"  in  his  lease,  impliedly  cove- 
nants that  he  has  a  good  title  to  the 
leased  premises,  and  that  those 
words  import  a  covenant  of  quiet 
enjoyment.  A  number  of  other 
cases  and  textbooks  are  referred  to 
in  the  McKinney  Case,  and  we  have 
no  quarrel  to  make  with  the  doc- 


trine contended  for,  since  we  think 
it  is  firmly  estab- 
lished in  the  juris-  «';".'*n«-im"?ied 
prudence  of  this  ffj*"""*  "' 
country.  The  un- 
fortunate part  of  the  contention, 
however,  so  far  as  plaintiff  is  con- 
cerned, is  that  we  have  no  such  case 
here.  The  defendant  is  not  the 
owner  of  any  of  the  leased  premises, 
and  is  in  no  sense  the  lessor  of  any 
of  them,  and  the  writing  of  May  15, 
1917,  does  not  pretend  to  character- 
ize it  as  a  lessor,  nor  does  defendant 
pretend  to  assume  therein  any  of 
the  obligations  of  a  lessor.  All  that 
was  proposed  to  be  done  by  defend- 
ant in  that  writing,  as  a  considera- 
tion for  the  $1,500,000,  and  all  that 
defendant  agreed  to  do  therein,  was 
to  "make  transfer  of  the  property 
(leases)  for  the  above  considera- 
tion," i.  e.,  it  agreed  to  perform 
such  acts  as  were  legally  necessary 
to  convey  the  title  to  the  property 
(the  leases)  from  it  to  plaintiff,  or 
to  such  purchasers  as  he  might  pro- 
duce. 'The  property  which  defend- 
ant therein  proposed  to  transfer 
necessarily  referred  to  the  leases, 
which  were  also  referred  to  therein. 
Indeed,  those  leases  constituted  the 
only  property  mentioned  or  referred 
to  in  that  writing.  Clearly,  as  we 
have  said,  defendant  did  not  ex- 
pressly covenant  in  the  writing  re- 
ferred to  that  its  lessors  possessed  a 
good  title  to  the  leased  premises,  or 
that  the  proposed  purchasers  or 
transferees  of  the  leases  would  re- 
ceive the  right  of  quiet  and  peace- 
able enjoyment  of  any  of  those 
premises.  As  we  have  seen,  the 
writing  of  May  15  contained  noth- 
ing more  than  an  agreement  on  the 
part  of  defendant  to  assign  (trans- 
fer) its  leases  to  such  purchaser  as 
plaintiff  might  produce  within  forty 
days.  So  the  question  is :  Does  an 
assignor  of  a  lease,  in  the  absence 
of  an  express  covenant,  impliedly 
warrant  to  his  assignee  the  title  of 
his  lessor  to  the  leased  premises,  or 
does  he  impliedly  covenant  that  his 
assignee  shall  have  the  right  of 
peaceable  and  quiet  enjoyment  of 
the  leased  premises? 
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Our  investigation  has  convinced 
us  that  no  such  implied  covenants 
arise  from  the  mere  act  of  assigning 
a  lease,  and  no 
;ni?J»*il«i-*"  agreement  for  such 
?-.^ll'!S."Ji?ii         covenants    will    be 

lessor's  title.  t-     i    -        i.  «• 

impued  m  favor  of 
a  produced  purchaser  by  a  broker, 
or  one  authorized  to  procure  such  a 
purchaser,  where  the  only  agree- 
ment with  the  broker  was  to  "trans- 
fer" the  lease.  Supporting  our  con- 
clusion, the  text  in  16  R.  C.  L.  843 
says:  "No  covenants  for  title  are 
implied  in  the  assignment  of  a  lease. 
Although  the  word  'grant,'  or  'de- 
mise,' will,  in  a  lease,  create  an  im- 
plied covenant  against  the  lessor, 
yet  the  same  words  in  an  assign- 
ment will  not  create  an  implied 
covenant  against  the  assignor,  the 
object  and  intent  of  the  parties  in 
making  an  assignment  being  to  put 
the  assignee  in  the  place  of  the 
lessee.  When  that  is  done,  the  as- 
signor ceases  to  have  any  further 
concern  with  the  contract  unless  he 
has  bound  himself  by  express  cove- 
nants." 

In  a  note  to  the  case  of  Crouch  v. 
Fowle,  32  Am.  Dec.  350,  on  page 
356,  the  annotator  says:  "No 
covenants  for  title  are  implied  in 
the  assignment  of  a  lease.  Rawle, 
Covenants,  463 ;  Landydale  v.  Chey- 
ney,  Cro.  Eliz.  pt.  1,  p.  157,  78  Eng. 
Reprint,  415;  Waldo  v.  Hall,  14 
Mass.  486;  Blair  v.  Rankin,  11  Mo. 
440." 

To  the  same  effect  is  the  case  of 
M'Clenahan  v.  Gwjmn,  3  Munf .  556. 
In  the  Waldo  Case,  which  was  a  suit 
by  an  assignee  of  a  lease  against  his 
assignor,  for  breach  of  an  alleged 
implied  warranty  of  title  of  the  les- 
sor growing  out  of  the  assignment, 
the  court,  in  denying  the  plaintiff 
relief,  said:  "There  is  no  instance 
produced,  nor  can  we  find  any,  of 
an  action  by  an  assignee  against  an 
assignor,  upon  a  covenant  in  law, 
for  an  eviction  in  consequence  of  an 
act  done  by  the  original  lessor,  al- 
though there  are  express  resolu- 
tions that  it  lies  for  the  assignee 
against  the  assignor  upon  express 
covenants." 


The  Blair  Case  was  the  same 
character ,  of  suit,  except  the  lan- 
guage of  the  assignment  was  broad 
enough  to  create  an  implied  war- 
ranty of  title  by  a  lessor,  and  to  that 
extent  was  a  stronger  case  for  the 
assignee  (a  position  occupied  by 
plaintiff  here)  than  are  the  facts  of 
the  instant  case.  The  court,  in 
drawing  the  distinction  between  the 
implied  warranty  of  the  lessor  and 
one  between  the  lessee  as  assignor 
of  the  lease,  said:  "Although  the 
words  'grant,'  or  'demise,'  will,  in  a 
lease,  create  an  implied  covenant 
against  the  lessor,  yet  it  is  nowhere 
said  that  the  same  words  will,  in  an 
assignment,  create  an  implied  cove- 
nant against  the  assignor.  The  ob- 
ject and  intent  of  the  parties  in 
making  an  assignment  is  to  pat  the 
assignee  in  the  place  of  the  lessee, 
and,  when  that  is  done,  the  assignee 
ceases  to  have  any  further  concern 
with  the  contract  unless  he  has 
bound  himself  by  express  cove- 
nants." 

We  have  been  unable  to  find  any 
case  or  any  authority  (except  as 
hereinafter  stated)  contrary  to  the 
doctrine  of  those  referred  to. 
There  is  a  statement  in  the  text  of 
24  Cyc.  984  that  the  better  rule  is, 
in  the  absence  of  a  stipulation  to  the 
contrary,  "there  is  an  implied  un- 
dertaking (by  the  assignor)  to 
make  out  the  lessor's  title  to  the  de- 
mised premises,"  and  there  are  cited 
in  suppoii;  of  the  text  the  cases  of 
Jeffers  v.  Easton,  E.  &  Co.  113  Cal. 
345,  45  Pac.  680 ;  Krause  v.  Kraus, 
58  111.  App.  559;  Wetzell  v.  Rich- 
creek,  53  Ohio  St.  62,  40  N.  E.  1004, 
and  two  English  cases,  one  of  which 
is  Purvis  v.  Rayer,  9  Price,  488.  147 
Eng.  Reprint,  159,  23  Revised  Rep. 
707. 

We  have  examined  those  cases, 
and  when  analyzed  they  do  not  ac- 
cording to  our  conclusion,  support 
the  text,  except  the  Illinois  case  of 
Krause  v.  Kraus,  which  but  meager- 
ly  does  so.  The  Wetzell  Case  was 
not  only  bottomed  upon  fraudulent 
representations  made  by  the  as- 
signor of  the  lease,  but  plaintiff  sdao 
relied    upon    an    express    written 
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lease  proposed  to  confer.  The  court 
discussed  the  question  of  implied 
warranties  by  an  assignor  of  a 
lease,  but  declined  to  rest  the  opin- 
ion upon  that  doctrine,  which  is 
shown  by  this  statement  found 
therein :  "But  it  is  not  deemed  nec- 
essary to  determine  here  what,  if 
any,  obligation  may  be  implied  from 
the  assignment  of  the  lease.  It  is, 
of  course,  competent  for  the  parties 
to  introduce  into  the  assignment 
any  covenant  or  stipulation  perti- 
nent to  the  subject  which  they  have 
agreed  upon ;  and  it  is  not  unusual 
for  the  assignor  to  covenant  that 
the  indenture  of  lease  is  good,  that 
he  has  power  to  assign,  and  that  he 
will  save  the  assignee  harmless 
from  former  grants  and  encum- 
brances, and  for  quiet  enjoyment. 
2  Taylor,  Land.  &  T.  §  431.  The 
instrument  of  guaranty  executed  by 
the  defendants,  and  delivered  to  the 
plaintiff  contemporaneously  with 
the  delivery  of  the  assigned  lease 
and  the  payment  of  the  balance  of 
its  purchase  price,  was  founded  up- 
on a  sufficient  consideration,  and 
became  a*  part  of  the  contract  of  as- 
signment By  it  the  defendant 
stipulated  that  the  lease  was  in  full 
force  and  effect  at  the  time  of  its 
assignment  and  delivery  to  the 
plaintiff,  and  guaranteed  to  him 
'the  rights  and  title  of  said  lease.' 
This  amounts  to  an  express  cove- 
nant of  the  assignor's  title  to  the 
term  demised,  and  for  its  quiet  en- 
joyment by  the  assignee." 

The  Jeffers  Case  was  one  brought 
by  the  assignor  to  recover  the  differ- 
ence in  the  rent  agreed  to  be  paid 
to  him  and  what  he  agreed  to  pay 
the  lessor.  Defense  was  made  upon 
the  ground  that  plaintiff  had  fraud- 
ulently represented  the  perfect  title 
of  his  lessor,  and  upon  the  further 
ground  that  another  held  title  to  the 
leased  premises  from  whom  defend- 
ant had  leased  them,  and  that  the 
consideration  agreed  to  be  paid  his 
assignor  for  the  lease  had  failed. 
The  court  not  only  found  that  the 
two  defenses  referred  to  existed  in 
fact,  but  in  the  course  of  the  opin- 


an  obiter  statement,  it  treated  the 
assignor  as  sustaining  the  same  re- 
lation to  his  assignee  that  a  lessor 
does  to  his  lessee,  and  held  that  the 
leasehold  estate  was  a  chattel  in- 
terest, and  that  the  seller  of  it  im- 
pliedly warranted  the  title,  which  is 
true ;  but  the  mistake  which,  in  our 
judgment,  the  court  made,  was  in 
saying  that  the  assignor  of  the  lease 
impliedly  warranted  not  only  his 
title,  but  also  impliedly  warranted 
the  title  of  his  lessor,  to  the  leased 
premises.  There  were  ample 
grounds  to  support  the  opinion 
without  referring  to  the  question  of 
implied  warranty. 

In  the  Illinois  case  the  opinion 
contains  a  very  meager  statement  of 
the  facts,  and  does  not  pretend  to 
state  any  of  the  terms  of  the  assign- 
ment. The  only  reference  to  the 
question  now  under  consideration 
in  the  entire  opinion  is  this  short 
statement:  "In  every  contract  for 
the  sale  of  land,  a  condition  is  im- 
plied for  a  good  title,  and,  if  the  sale 
be  of  a  lease,  that  the  lessor  had 
such  a  title  as  made  the  lease  good. 
Fry,  Spec.  Perf.  §  364;  Purvis  v. 
Rayer,  supra," 

We  have  examined  the  author- 
ities referred  to  in  that  statement, 
and  they  not  only  do  not  sustain  it, 
but  the  reference  to  the  work  on 
Specific  Performance  by  Mr.  Fry 
(§  354)  does  not  even  deal  with  the 
point.  Excepting  the  Illinois  case 
of  Krause  v.  Kraus  (which  is  only 
an  intermediate  court  opinion), 
and  the  dictum  in  the  Jeffers  Case, 
we  have  been  unable  to  find  any 
opinion  of  any  American  court  con- 
trary to  the  above-quoted  text  from 
16  R.  C.  L.  The  doctrine  therein 
announced  is  not  only  supported  by 
the  great  weight  of  authority,  but 
we  think  it  is  sustained  by  much  the 
better  reasoning.  By  merely  trans- 
ferring his  lease  the  lessee  only 
places  his  assignee  in  the  same  re- 
lationship toward  the  lessor  as  was 
occupied  by  the  lessee,  and  all  war- 
ranties and  covenants  by  the  lessor 
(by  implication  of  law  or  other- 
wise)   are  transferred  to  the   as- 
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else  IS  implied  as  against  the  as- 
signor, and,  if  the  assignee  desires 
further  assurance  from  the  lessee, 
his  assignor,  he  should  exact  ex- 
press covenants  for  that  purpose. 
The  conclusion  reached  disposes  of- 
the  case,  since  it  was  only  because 
of  the  alleged  failure  of  titles  to 
some  of  the  leased  lands  that  the 
contract  was  not  performed,  and 
necessarily,  if  defendant  never  war- 
ranted those  titles,  it  would  not  be 
responsible  for  their  defects. 

However,  if  it  were  otherwise,  we 
think  it  could  be  conclusively  shown 
that  plaintiff  never  entered  into  any 
contract  with  defendant  for  the 
purchase  of  its  physical  properties, 
or  entered  into  any  other  contract 
except  one  with  the  stockholders  of 
defendant  for  the  purchase  of  their 
stock,  which  is  altogether  a  different 
contract  than  one 
an"-«-„'eL""of'"'^  for  the  purchase  of 
porVor.:;:"..»o,  its  properties.  An 
ooiitrnot  to  sell     essential     fact     en- 

i,.  property.  ^-^^.^^      plaintiff      tO 

recover  was  that  he  should  find  a 
willing  purchaser  within  the  forty 
days  mentioned  in  the  writing  of 
May  15.     He  claims  that  his  tele- 


lerred  to,  was  a  notincation  to  de- 
fendant that  he  had  found  such 
purchaser  within  that  time.  We  do 
not  so  construe  that  telegram  on  its 
face ;  but,  if  we  should  assume  that 
it  was  sufficient  for  that  purpose, 
other  parts  of  the  petition  conclu- 
sively show  that  defendant  had  not 
found  a  purchaser  within  the  forty 
days,  and  had  not  entered  into  any 
contract  for  any  purpose  until  July 
13,  1917,  long  after  the  expiration 
of  the  forty  days;  and,  while  that 
date  was  within  the  extended  period 
given  to  the  contract  of  June  20  for 
the  purchase  of  the  stock,  it  was,  as 
we  have  seen,  an  entirely  different 
one  from  that  sued  on  in  this  case. 
Blagen  v.  Thompson,  23  Or.  239,  18 
L.R.A.  315,  31  Pac.  647,  and  Cincin- 
nati Equipment  Co.  v.  Big  Muddy 
River  Consol.  Coal  Co.  158  Ky.  247, 
164  S.  W.  794. 

But  we  will  not  further  elaborate 
the  second  proposition,  since  the 
disposition  made  of  the  first  one  is 
sufficient  to  sustain  the  judgment, 
and  it  is  accordingly  affirmed. 

Petition  for  rehearing  denied 
October  4,  1921. 


ANNOTATION. 
Implied  covenants  of  title  or  possession  on  assignment  of  lease. 


The  authorities  on  the  question 
whether  implied  covenants  of  title  or 
possession  result  from  the  assignment 
of  a  lease  are  conflicting.  The  sounder 
doctrine  would  seem  to  be  that  no  such 
covenants  are  implied  in  the  assign- 
ment of  a  lease.  This  view  is  support- 
ed by  the  reported  case  (Miles  v. 
United  Oil  Co.  ante,  602),  reviewing 
both  sides  of  the  question,  and  the 
following  additional  cases:  Waldo  v. 
Hall  (1787)  14  Mass.  486;  Blair  v. 
Rankin  (1848)  11  Mo.  440;  White  v. 
Murphy  (1921)  —  Tex.  Civ.  App.  — , 
229  S.  W.  641;  M'Clenahan  v.  Gwynn 
(1811)  3  Munf.  (Va.)  556. 

In  Blair  v.  Rankin  (1848)  11  Mo. 
440,  supra,  which  was  a  suit  by  an 
assignee  of  a  lease  against  his  assignor 
for  breach  of  an  implied  warranty  of 


title  of  the  lessor  alleged  to  have 
arisen  from  the  assignment,  the  court 
said:  "Although  the  woi'd  'grant,'  or 
'demise,'  will,  in  a  lease,  create  an  im- 
plied covenant  against  the  lessor,  yet 
it  is  nowhere  said  that  the  same  words 
will,  in  an  assignment,  create  an  im- 
plied covenant  against  the  assignor. 
The  object  and  intent  of  the  parties  in 
making  an  assignment  is  to  put  the  as- 
signee in  the  place  of  the  lessee,  and. 
when  that  is  done,  the  assignor  ceases 
to  have  any  further  concern  with  the 
contract  unless  he  has  bound  himself 
by  express  covenants." 

A  similar  statement  was  made  in  the 
case  of  Waldo  v.  Hall  (Mass.)  supra, 
which  is  discussed  fully  in  the  report- 
ed case  (Miles  v.  United  Oil  Co.). 

In  accord  with  the  rule  stated  is  the 
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recent  case  of  White  t.  Murphy  (1921) 
—  Tex.  Civ.  App.  — ,  229  S.  W.  641, 
which  was  a  suit  brought  by  a  lessor 
to  cancel  and  set  aside  a  mineral  lease, 
assigned  by  the  lessees  to  a  gas  com- 
pany, on  the  ground  of  fraud  on  the 
part  of  the  lessees  in  procuring  the 
lease.  The  gas  company  filed  a  cross 
action  to  recover,  in  the  event  the  lease 
was  canceled,  the  amount  it  had  paid 
for  the  assignment.  Judgment  was 
rendered  in  favor  of  the  lessor,  and 
the  gas  company  on  its  cross  action, 
against  the  lessees,  who  appealed. 
The  court  said:  "By  their  eighth  as- 
signment plaintiffs  in  error  complain 
of  the  judgment  rendered  upon  the 
cross  action,  because  their  assignment 
of  the  lease  to  the  gas  company  did  not 
warrant  their  title,  and  did  not  create 
any  liability  against  them  for  failure 
of  the  title.  This  is  well  taken.  The 
assignment  contains  no  express  cove-' 
nants  of  any  kind,  and  covenants  for 
title  are  not  implied  in  a  mere  assign* 
ment  of  a  lease." 

What  appears  to  be  a  contrary  doc- 
trine is  supported  by  the  following 
cases:  Jeffers  v.  Easton  (1896)  113 
Cal.  345,  46  Pac.  680;  Krause  v.  Kraus 
(1896)  58  111.  App.  559;  Bensel  v.  Gray 
(1875)  6  Jones  &  S.  (N.  Y.)  447,  af- 
firmed in  (1875)  62  N.  Y.  632;  Wetzell 
V.  Richcreek  (1895)  53  Ohio  St.  62,  40 
N.  B.  1004.  See  also  Burwell  v.  Jack- 
son (1864)  9  N.  Y.  635. 

In  Bensel  v.  Gray  (1876)  6  Jones  & 
S.  (N.  Y.)  447,  affirmed  in  (1875)  62 
N.  Y.  632,  supra,  which  was  a  suit  by 
the  assignor  of  two  certain  leases  to 
enforce  specific  performance  against 
his  assignee,  the  court  upheld  the 
right  of  the  defendant  to  refuse  to  take 
an  assignment  of  the  leases,  if  the 
lessor's  title  was  defective,  saying: 
"The  contract  contains  no  express 
covenant  that  the  title  under  the  leases 
should  be  good.  .  .  .  But  a  covenant 
of  title  in  the  lessor  may  be  implied. 

In  Krause  v.  Kraus  (1895)  58  IlL 
App.  669,  without  stating  any  of  the 
terms  of  the  assignment,  the  court 
said:  "In  every  contract  for  the  sale 
of  land,  a  condition  is  implied  for  a 
good  title,  and,  if  the  sale  be  of  a  lease, 
that  the  lessor  had  such  a  title  as  made 
the  lease  good." 

19  A.L.R.— 39. 


In  Wetzell  v.  Richcreek  (1895)  53 
Ohio  St.  62,  40  N.  £.  1004,  the  court 
said  that  it  deemed  the  doctrine  that  a 
covenant  was  implied  to  be  the  better 
rule,  but  intimated  that  it  was  not 
necessary,  in  the  case  at  bar,  to  decide 
what,  if  any,  obligation,  might  be  im- 
plied from  the  assignment  of  a  lease. 
It  also  appeared  in  that  case  that  the 
assignee  relied  on  an  express  written 
guaranty  of  all  the  rights  which  the 
lease  proposed  to  confer. 

In  Jeffers  v.  Easton  (1896)  113  Cal. 
345,  46  Pac.  680,  a  statement  was  made 
to  the  effect  that  the  assignor  of  a 
lease  impliedly  warranted,  not  only  his 
own  title,  but  also  the  title  of  his  les- 
sor, but  it  did  not  appear  that  an  ap- 
plication of  the  principle  so  stated  was 
necessary  to  a  decision  of  the  case. 

In  England,  the  doctrine  that  cov- 
enants are  implied  appears  to  have 
been  laid  down  in  two  early  cases. 
Purvis  V.  Rayer  (1821)  9  Price,  488, 
147  Eng.  Reprint,  159,  23  Revised  Rep. 
707;  Souter  v.  Drake  (1834)  5  Bam. 
&  Ad.  992,  110  Eng.  Reprint,  1058,  3 
L.  J.  K.  B.  N.  S.  31,  3  Nev.  &  M.  40. 
Compare  Landydale  v.  Cheyney  (1790) 
Cro.  Eliz.  pt.  1,  p.  157,  78  Eng.  Reprint, 
416.  In  the  case  first  cited  it  was  held 
that  where  a  contract  is  made  for  the 
sale  of  leasehold  property  uncondi- 
tionally, and  without  a  stipulation  in 
terniB  on  the  part  of  the  vendor  that 
he  means  to  sell  his  interest  only,  and 
that  he  will  not  warrant  the  Jessor's 
title,  he  is  bound  to  show  the  right  of 
the  original  lessor  to  grant  the  lease. 
The  decision  apparently  rests  on  the 
general  principle  that  every  vendor, 
whether  of  lands  or  of  goods,  implied- 
ly warrants  his  title  to  be  good  to  what 
he  sells,  the  only  question  being 
whether  that  rule,  in  case  of  a  sale  of 
a  mere  leasehold  interest,  extends  to 
the  title  of  the  landlord.  The  court 
said :  "The  principle  applies  to  every- 
thing; and  there  seems  to  me  to  be  no 
sound  reason  why  leaseholds  should 
be  an  exception.  If  an  estate  of  in- 
heritance be  sold,  it  is  admitted  on  all 
hands  that  the  vendor  must  produce 
his  title ;  and  why,  then,  is  a  purchaser 
bound  to  take  a  lease  for  a  term  of 
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years,  in  equity  or  honesty,  although, 
after  he  has  paid  the  purchase  money, 
it  may  not  last  an  hour?" 

In  Souter  v.  Drake  (Eng.)  supra, 
the  vendor  in  terms  agreed  only  that 
he  would  assign  the  lease  and  deliver 
possession.  The  court  held  that  he 
must,  in  addition  to  this,  show  that  the 


landlord  had  good  title,  saying:  "Un- 
less there  be  a  stipulation  to  the  con- 
trary, there  is,  in  every  contract  for 
the  sale  of  a  lease,  an  implied  under- 
taking to  make  out  the  lessor's  title 
to  demise,  as  well  as  that  of  the 
vendor  to  the  lease  itself." 

L.  F.  C. 


RE  EMMA  BAGLEY  HOOK. 
EUGENE  D.  HOOK,  Petitioner. 

Vermont  Supreme  Court  —  January  S,  1022. 

(—  Vt.  — ,  115  Atl.  730.) 

Infant  —  control  of  state  —  effect  of  marriage. 

1.  When  the  state  once  assumes  control  of  a  delinquent  or  neglected 
child,  its  authority  is  not  ousted  by  marriage  of  the  child. 
[See  note  on  this  question  beginning  on  page   616.] 


—  delinquent  —  ward  of  court. 

2.  When  a  child  is  found  to  be  de- 
linquent within  the  meaning  of  the 
statute,  he  becomes  a  ward  of  court, 
and  so  continues  until  he  arrives  at 
majority,  unless  sooner  discharged,  as 
provided  by  the  statute. 

—  effect  of  placing  child  in  custody  of 
board  of  charities. 

3.  The  placing  of  a  delinquent  child 
in  the  custody  of  the  board  of  charities 
and  probation  does  not  deprive  the 
court  of  jurisdiction  to  make  such  fur- 
ther orders  as  future  conditions  may 
require. 

[See  14  R.  C.  L.  274.] 
Evidence  —  judicial  notice  —  char- 
acter of  industrial  school. 

4.  The  court  takes  judicial  notice 
that  the  Vermont  Industrial  School  is 
a  suitable  state  institution  for  the 
care  of  dependent  or  neglected  chil- 
dren. 

[See  15  R.  C.  L.  1110,  1111.] 


Habeas  corpus  —  correction  of  errors. 

5.  The  writ  of  habeas  corpus  can- 
not be  used  for  the  correction  of  er- 
rors. 

[See  12  R.  C.  L.  1185, 1192;  2  R.  C.  L. 
Supp.  1570,  1571.] 
—  want  of  jurisdiction. 

6.  Habeas  corpus  lies  when  the 
court  ordering  a  commitment  act^ 
without  jurisdiction,  or  lacks  author- 
ity to  make  the  particular  order  in 
question. 

[See  12  R.  C.  L.  1185,  1192,  1196.] 
Infant  —  jurisdiction  to  commit  — 
delinquent. 

7.  Under  a  statute  defining  a  de- 
linquent child  as  one  that  is  incorrigi- 
ble, the  mere  fact  that  a  girl  ran  away 
from  the  home  in  which  she  had  been 
placed  by  the  authorities,  and  was 
married,  does  not  show  her  to  be  de- 
linquent, so  as  to  give  a  court  juris- 
diction to  commit  her  to  an  institution 
as  such. 


Application  for  a  writ  of  habeas  corpus  to  secure  the  discharge  of 
petitioner's  infant  wife  from  an  industrial  school  to  which  she  had  been 
committed  as  a  delinquent  child.    Infant  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Hale  K,  Darling  and  Shields 
&  Conant,  for  petitioner: 

The  petitioner,  Eugene  D.  Hook,  may 
properly  maintain  this  petition,  as  the 
husband  or  wife  of  a  person  illegally 
restrained  of  his  liberty  is  a  proper 


person  to  petition  for  a  writ  of  habeas 
corpus. 

Re  Chace,  26  R.  I.  351,  69  L.R.A.  493, 
58  Atl.  978,  3  Ann.  Cas.  1050;  Parton 
v.  Hervey,  1  Gray,  119;  12  R.  C.  L. 
1214. 
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The  Hartford  municipal  court  had 
no  jurisdiction  either  of  the  person  or 
of  the  subject-matter. 

Re  Hollopeter,  17  Ann.  Cas.  91,  and 
note,  52  Wash.  41,  21  L.R.A.(N.S.) 
847, 132  Am.  St.  Rep.  952, 100  Pac.  159; 
State  ex  rel.  Scott  v.  Lowell,  78  Minn. 
166,  46  L.R.A.  440,  79  Am.  St.  Rep.  374, 
80  N.  W.  877;  Re  Turner,  92  Vt.  217, 
102  Atl.  943;  12  R.  C.  L.  1214,  §  33; 
21  Cyc.  288;  Galpin  v.  Page,  18  Wall. 
350,  21  L.  ed.  959. 

Assuming  that  this  girl,  when  com- 
mitted to  the  custody  of  the  state 
board,  "became  a  ward  and  subject  to 
the  guardianship  of  the  board,"  such 
guardianship  can  be  no  different  in 
legal  effect  than  if  a  guardian  had 
been  appointed  by  the  probate  court; 
and  the  marriage  of  a  female  minor 
under  guardianship  discharges  the 
guardian  from  all  right  to  her  custody. 

Sherburne  v.  Hartland,  37  Vt.  528; 
Com.  V.  Graham,  157  Mass.  73,  16 
L.R.A.  580,  34  Am.  St.  Rep.  265,  31 
N.  E.  706;  Northfield  v.  Brookfield,  50 
Vt.  62;  State  ex  rel.  Scott  v.  Lowell,  78 
Minn.  166,  46  L.R.A.  440,  79  Am.  St. 
Rep.  358,  80  N.  W.  877;  Aldrich  v. 
Bennett,  63  N.  H.  415,  56  Am.  Rep.  529; 
Re  Lewis,  3  Cal.  App.  738,  86  Pac. 
996. 

When  the  statute  under  which  a 
person  is  convicted  is  unconstitution- 
al, he  may  be  discharged  on  habeas 
corpus;  because,  there  being  no  law, 
there  can  be  no  jurisdiction  to  enforce 
it. 

Herrick  t.  Smith,  1  Gray,  49;  Ex 
parte  Siebold,  100  U.  S.  371,  25  L.  ed. 
717;  Ex  parte  Neet,  157  Mo.  527,  80 
Am.  St.  Rep.  638,  57  S.  W.  1025. 

Mr.  Millward  C.  Taft,  for  the  State : 

Emma  Bagley  Hook  continued,  for 
all  necessary  purposes  of  discipline,  a 
ward  of  the  municipal  court  until 
reaching  her  majority. 

Stoker  v.  Gowans,  45  Utah,  556,  147 
Pac.  911,  Ann.  Cas.  1916E,  1025. 

It  is  the  unquestioned  right  and  im- 
perative duty  of  every  enlightened  gov- 
ernment, in  its  character  as  parens 
patris,  to  protect  and  provide  for  the 
well-being  of  such  of  its  citizens  as, 
by  reason  of  infancy,  defective  under- 
standing, or  other  misfortune  or  in- 
firmity, are  unable  to  take  care  of 
themselves. 

Lindsay  v.  Lindsay,  45  L.R.A.  (N.S.) 
908,  and  note,  257  111.  328,  100  N.  E. 
892;  State  ex  rel.  Bethell  v.  Kilving- 
ton,  100  Tenn.  227,  41  L.R.A.  286,  45 


S.  W.  433;  Re  Turner,  94  Kan.  116, 145 
Pac.  871,  Ann.  Cas.  1916E,  1022. 

The  right  of  parental  control  is  a 
natural  but  not  an  inalienable  right. 

Com.  V.  Fisher,  218  Pa.  48,  62  Atl. 
201,  6  Ann.  Cas.  92. 

The  operation  of  the  law  governing 
juvenile  delinquents  is  not  suspended 
merely  because  a  delinquent  enters  in- 
to the  marriage  relation. 

Stoker  v.  Gowans,  45  Utah,  556,  147 
Pac.  911,  Ann.  Cas.  1916E,  1025; 
Cowls  V.  Cowls,  8  111.  435,  44  Am.  Dec. 
708;  Whalen  v.  Olmstead,  15  L.R.A. 
593,  note;  Prime  v.  Poote,  63  N.  H. 
52;  3  Pom.  Eq.  Jnr.  1307;  Schouler, 
Dom.  Rel.  248;  Com.  v.  Graham,  157 
Mass.  73,  16  L.R.A.  578,  34  Am.  St. 
Rep.  255,  31  N.  E.  706;  White  v.  Henry, 
24  Me.  531;  Re  Lundy,  82  Wash.  148, 
143  Pac.  885,  Ann.  Cas.  1916E,  1007. 

The  case  in  question  is  not  to  be 
considered  in  the  same  light  as  if  the 
child  was  an  adult  under  guardian- 
ship, but  upon  the  court's  view  of  the 
best  interest  of  those  whose  welfare 
required  that  they  be  in  charge  of  one 
person  or  another. 

Alabama  &  V.  R.  Co.  v.  Williams,  78 
Miss.  209,  61  L.R.A.  836,  84  Am.  St. 
Rep.  624,  28  So.  853;  Barlow  v.  Bar- 
low, 141  Ga.  535,  52  L.R.A.  (N.S.)  683. 
81  S.  E.  433;  Anderson  v.  Young,  54 
S.  C.  388,  44  L.R.A.  277,  32  S.  E.  448; 
Re  White,  11  L.R.A.  284,  3  Inters.  Com. 
Rep.  531,  43  Fed.  913;  Brown  v.  Robert- 
son, 76  S.  C.  151,  9  L.R.A.(N.S.)  1173, 
56  S.  E.  786;  Kelsey  v.  Green,  69  Conn. 
291,  38  L.R.A.  471,  37  Atl.  679;  New 
York  Foundling  Hospital  v.  Gatti,  203 
U.  S.  429,  51  L.  ed.  254,  27  Sup.  Ct. 
Rep.  53;  Ex  parte  Davidge,  li  S.  C. 
16,  51  S.  E.  269;  Ex  parte  Reynolds,  73 
S.  C.  296,  114  Am.  St.  Rep.  86,  53  S.  E. 
490,  6  Ann.  Cas.  986. 

It  is  not  for  a  jury  to  say  whether 
a  child  deserves  to  be  saved,  if  the  par- 
ents are  not  able  to  do  so;  the  state 
undertakes  this  duty  as  given  by  stat- 
ute. 

Re  Sharp,  18  L.R.A.  (N.S.)  886,  and 
note,  15  Idaho,  120,  96  Pac.  563;  Com. 
V.  Fisher,  213  Pa.  48,  62  Atl.  198,  5 
Ann.  Cas.  92;  Reynolds  v.  Howe,  51 
Conn.  472;  Roth  v.  House  of  Refuge, 
31  Md.  829. 

Proceedings  for  the  restraint  ;ind 
guardianship  of  a  delinquent  child  are 
not  criminal  proceedings,  and  are  not 
contrary  to  our  Constitution,  wherein 
a  jury  of  twelve  men  must  be  pro- 
vided. 
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Lindsay  v.  Lindsay,  257  111.  328,  46 
L.R.A.(N.S.)  908,  100  N.  E,  892,  Ann. 
Gas.  1914A,  1222;  State  ex  rel.  Olson 
V.  Brown,  60  Minn.  363,  16  L.R.A.  691, 
36  Am.  St  Rep.  651,  52  N.  W.  935;  Ex 
parte  Ah  Peen,  51  Cal.  280;  Re  Fer- 
rier,  103  111.  367,  42  Am.  Rep.  10. 

Powers,  J.,  delivered  the  opinion 
of  the  court: 

Emma  Alice  Bagley,  a  child 
thirteen  years  of  age,  was  commit- 
ted by  the  Hartford  juvenile  court 
to  the  custody  of  the  state  board  of 
charities  and  probation,  as  a  neg- 
lected and  dependent  child.  She  was 
placed  by  the  board  in  a  family  in 
the  town  of  Concord,  where  she 
remained  a  week  or  two,  and  until 
May  18,  1921.  On  that  day,  in  the 
company  of  her  father  and  the  peti- 
tioner, she  voluntarily  and  clandes- 
tinely left  Concord  and  went  to 
Chelsea.  On  the  next  day,  in  con- 
summation of  a  previous  engage- 
ment, she  was  married  to  the  peti- 
tioner by  a  duly  authorized  minister 
of  the  Gospel.  This  marriage  was 
performed  under  a  license  regularly 
issued  by  the  clerk  of  Chelsea,  the 
town  of  the  petitioner's  residence, — 
the  father  of  Emma,  as  surviving 
parent,  consenting  thereto  in  writ- 
ing. Later  in  the  same  day  the  pro- 
bation officer  caused  the  said  Emma 
to  be  brought  before  said  court  on  a 
petition  aUeging,  in  effect,  that  she 
was  insubordinate,  in  that  she  ran 
away  from  the  place  where  she  was 
being  cared  for  by  said  board,  with 
a  man  whom  she  claimed  to  have 
married.  Thereupon  she  was  ad- 
judged to  be  a  delinquent  child,  and 
was  ordered  to  be  committed  to  the 
industrial  school  during  the  remain- 
der of  her  minority,  and  was  com- 
mitted accordingly. 

This  petition  for  a  writ  of  habeas 
corpus  is  brought  to  secure  the  re- 
lease of  the  child  from  that  com- 
mitment, and  is  based  solely  upon 
the  marital  rights  alleged  to  result 
from  the  marriage  aforesaid.  The 
facts  are  not  in  dispute.  The  right 
of  a  husband  to  prefer  such  a  peti- 
tion is  not  challenged;  the  validity 
of  this  marriage  is  not  called  in 
question;  and  the  legality  of  the 


original  order  committing  the  child 
to  the  board  of  charities  and  proba- 
tion is  not  denied.  Chapter  319  of 
the  General  Laws,  being  passed  for 
the  protection  of  a  class  of  minors 
unable  adequately  to  protect  itself, 
was  enacted  in  a  valid  exercise  of 
the  police  power  of  the  state. 
Tiedeman,  Pol.  Power,  §8  52,  196A; 
Ex  parte  Januszewski  (C.  C.)  196 
Fed.  123;  State  ex  rel.  Kronschna- 
bel  V.  Isenhuth,  84  S.  D.  218, 148  N. 
W.  9 ;  Re  Johnson,  173  Wis.  571, 181 
N.  W.  741.  In  none  of  its  aspects 
is  it  criminal.  Cincinnati  House  of 
Refuge  V.  Ryan,  37  Ohio  St.  197; 
State  ex  rel.  Miller  v.  Bryant,  94 
Neb.  754,  144  N.  W.  804;  Famham 
V.  Pierce,  141  Mass.  203,  55  Am. 
Rep.  452,  6  N.  E,  830;  Ex  parte 
Januszewski  (C.  C.)  196  Fed.  123 ; 
Re  Antonopulos,  171  App.  Div.  659, 
157  N.  Y.  Supp.  589 ;  Re  Turner,  94 
Kan.  115,  145  Pac.  871,  Ann.  Cas. 
1916E,  1022.  It  is  not  penal,  but 
protective.  It  does  not  seek  to  pun- 
ish the  child  or  its  parents  for  mis- 
deeds or  shortcomings.  It  steps  in 
merely  to  save  the  child  from  the 
evil  tendencies  of  its  situation,  and 
to  give  it  more  efficient  care  and 
training,  to  the  end  that  it  may  be- 
come a  more  worthy  -and  useful 
member  of  society.  It  is  to  be  lib- 
erally construed.  Gen.  Laws,  § 
7337.  The  welfare  of  the  child  lies 
at  the  very  foundation  of  the  statu- 
tory scheme,  and,  from  the  moment 
that  the  court  de-  i,t„,t_ 
termines  that  a  deUBatnent- 
child  comes  within  ""*  •'  •'•^• 
the  classes  specified  therein,  he  be- 
comes a  ward  of  that  court,  and  so 
continues  until  he  attains  his  major- 
ity, unless  sooner  "discharged,"  as 
provided  in  said  chapter.  Gen. 
Laws,  §  7323. 

When  a  child  is  awarded  to  the 
care  of  the  board  of  charities  and 
probation,  he  becomes  a  ward  of 
that  board  (Gen.  Laws,  §  7330), 
and  is  "discharged"  within  the 
meaning  of  Gen.  Laws,  §  7323. 
That  is  to  say,  he  passes  out  of  the 
immediate  control  of  the  court. 
But  the  term  "discharged,"  as  used 
in  the  latter  section,  does  not  mean 
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board  of 
ehiurttlea. 


(—  y*.  —. 

an  absolute  and  permanent  release 

from    the    court's    control.      The 

award  to  tiie  board 

taK  thtid  ta**"    ^  ^^  ^^  conditional 
eMtodT,at  that  the  court  re- 

tains jurisdiction 
to  make  such  fur- 
ther orders  as  future  conditions 
may  require;  and  to  this  extent  the 
guardianship  of  the  board  is  sub- 
servient to  the  paramount  authority 
of  the  court.  Any  other  construc- 
tion would  tend  to  subvert  the  fun- 
damental purpose  of  the  statute. 
This  authority  of  the  court  is  not 
lost  or  exhausted,  though  the  child 
be  committed  to  a  person  or  institu- 
tion outside  its  territorial  jurisdic- 
tion. Re  Chartrand,  103  Wash.  36, 
173  Pac.  728. 

When  it  appears  to  the  board, 
then,  that  it  cannot  adequately  care 
for  a  child  so  awarded  to  it,  it  may 
apply  to  the  court  for  a  further 
order;  and,  though  the  child  be  not 
delinquent,  but  only  dependent  or 
neglected,  the  court  may  thereupon 
commit  him  to  "some  suitable  stato 
institution."  Gen.  Laws,  §  7328. 
The  Vermont  In- 
f,T/.tia^o«o_   dustrial    School    is 

ehnracter  of  SUCh    an    institution. 

Of  this  we  take  ju- 
dicial notice.  Our 
interpretation  of  this  section  finds 
support  in  No.  207,  Acts  of  1919, 
which  provides  that  no  dependent 
child  shall  be  committed  to  this 
school  without  the  approval  of  said 
board.  Here,  if  important,  it  must 
be  taken  that  the  board  did  approve, 
since  the  order  was  made  on  the  ap- 
plication of  the  executive  oflScer  of 
the  board,  and  because,  under  No. 
208,  Acts  of  1919,  it  would  be  a 
criminal  offense  to  receive  this  child 
into  that  school  without  the  written 
approval  of  such  board. 

When  this  marriage  took  place, 
then,  this  child  was  the  ward  of  the 
board  of  charities  and  probation, 
and  subject  to  the  control  of  the 
Hartford  juvenile  court.  Did  her 
marriage,  in  and  of  itself,  release 
her  from  this  situation?  The  im- 
portance of  this  question  is  fully 
appreciated.    It  involves,  on  the  one 


Indus  trial 
■ctaool. 
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hand,  the  power  and  authority  of 
the  state,  under  chapter  319,  while 
acting  as  parens  patriae  in  the  dis- 
charge of  most  serious  and  essential 
civic  obligations,  and,  on  the  other, 
of  interests  vitally  affecting  the 
most  sacred  and  importent  of  the 
domestic  relations.  The  petitioner 
insists  that  this  guardianship  of 
the  state  was  and  could  be  of  no 
higher  character  than  one  created 
by  appointment  of  the  probate  court, 
or  one  arising  from  the  parental 
relation,  either  of  which  would  be 
discharged  by  the  marriage, — the 
one  by  force  of  Gen.  Laws,  §  3718, 
and  the  other  by  force  of  Sherburne 
V.  Hartland,  37  Vt.  528,  and  other 
cases. 

With  this  contention  we  cannot 
agree.  On  the  contrary,  we  think 
that  when  the  stete  ,„,,„,^„„t„, 
once  assumes  con-  of  .tnte— eirect 
trol  of  such  a  child  "'  »>"•••«•• 
as  the  statute  describes,  its  author- 
ity is  and  continues  to  be  superior 
to  any  other,  no  matter  what  the 
latter  may  be, — even  that  under  a 
retained  jurisdiction  of  another 
court  in  prior,  divorce  proceedings 
between  his  parents.  Re  Hosford, 
11  A.L.R.  142,  and  note  (107  Kan. 
115,  190  Pac.  765).  The  welfare 
and  best  interests  of  the  child  be- 
come the  paramount  and  control- 
ling consideration,  and,  before  the 
state  can  be  compelled  to  relinquish 
its  control,  it  must  be  made  to  ap- 
pear in  some  legal  way  that  these 
considerations  require  it. 

The  authorities  on  the  question 
under  consideration  are  not  in  full 
accord.  In  State  ex  rel.  Evans  v. 
District  Ct.  118  Minn.  170,  136  N. 
W.  746,  it  was  held  that  an  injunc- 
tion issued  by  the  juvenile  court  of 
Minneapolis,  forbidding  the  mar- 
riage of  a  fifteen-year-old  girl  who 
was  under  bail  in  delinquency  pro- 
ceedings before  that  court,  was  of 
no  force.  The  decision  is  put  upon 
the  ground  that,  at  the  time  the  in- 
junction issued,  no  adjudication  of 
delinquency  had  been  made,  and  the 
girl  was  not  within  the  control  of 
the  court.  And  attention  is  called 
to  the  fact  that  it  is  not  decided 
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court  had  committed  her  to  the  cus- 
tody of  some  of  its  officers,  instead 
of  discharging  her  on  bail. 

In  Be  Lewis,  3  Cal.  App.  738,  86 
Pac.  996,  which  was  a  petition  for 
a  writ  of  habeas  corpus  by  a  hus- 
band to  secure  the  release  of  his 
wife,  a  minor,  who  had  been  com- 
mitted to  the  Whittier  State  School, 
it  was  held  that  her  marriage  took 
the  infant  out  of  the  class  known 
under  the  statute  as  children  and 
minors,  and  terminated  the  juris- 
diction of  the  court  over  her,  and 
she  was  discharged.  This  was  in 
1906. 

In  1916,  however,  in  Re  Willis, 
30  Cal.  App.  188,  157  Pac.  819,  it 
was  held  that  one  who  had,  while  a 
minor,  been  adjudged  by  a  juvenile 
court  to  be  a  delinquent  person,  and 
placed  on  probation  until  she  became 
twenty-one  years  of  age,  and  who 
had,  during  her  probation,  married 
without  the  consent  of  the  court, 
was  not  entitled  to  discharge  on  ar- 
riving at  the  age  of  her  majority. 

In  Re  Lundy,  82  Wash.  148.  143 
Pac.  885,  Ann.  Gas.  1916E,  1007,  it 
was  held  that  the  juvenile  court  law 
applied  to  a  girl  seventeen  jsears  old 
who  had  previously  been  married, 
though  the  marriage  had  been  an- 
nulled. And  in  the  note  on  page 
1012  of  Ann.  Cas.  1916E,  it  is  said 
that  it  is  generally  held  that  the  ju- 
risdiction of  a  juvenile  court  of  a 
charge  of  delinquency  against  a  mi- 
nor is  not  affected  by  the  fact  that 
the  minor  is  a  married  person. 

In  Stoker  v.  Gowans,  45  Utah, 
556,  147  Pac.  911,  Ann.  Gas.  1916E, 
1025,  it  was  held  that  the  operation 
of  the  law  governing  juvenile  delin- 
quents is  not  suspended  by  the  in- 
fant's marriage.  In  that  case  a  girl 
thirteen  years  of  age  was  duly 
brought  before  a  juvenile  court, 
and,  being  adjudged  a  delinquent 
child,  was  committed  to  the  state 
industrial  school.  Sentence,  how- 
ever, was  suspended  during  good 
behavior,  upon  certain  specified  con- 
ditions. Afterwards  the  probation 
officer  filed  with  the  court  a  com- 
plaint charging  that  she  had  violat- 


her  evil  ways.  The  court  thereupon 
terminated  the  suspension  of  the 
sentence,  and  the  child  was  commit- 
ted. She  was  brought  up  on  habeas 
corpus,  and  it  was  claimed  in  her 
behalf  that,  during  the  suspension 
of  her  sentence,  she  had  married 
the  petitioner.  After  pointing  out 
that  the  record  failed  to  show  the 
alleged  marriage,  the  court  said: 
"But,  assuming  that  she  did  marry, 
.  .  .  yet  there  is  nothing  in  the 
law  governing  juvenile  delinquents 
which  suspends  its  operation  merely 
because  a  [the]  delinquent  enters 
into  the  marriage  relation." 

In  McPherson  v.  Day,  162  Iowa, 
251,  144  N.  W.  4,  which  was  a  ha- 
beas corpus  proceeding  to  test  the 
legality  of  the  detention  of  a  girl 
committed  to  an  industrial  school,  it 
appeared  that  Martha  Ellen  Casson 
was  duly  committed  to  that  institu- 
tion as  an  incorrigible;  that  she 
escaped  therefrom,  and  was  appre- 
hended and  recommitted  on  March 
21,  1912,  on  which  date  she  in- 
formed the  officers  of  her  where- 
abouts; that  she  had  attained  her 
majority  (eighteen  years)  on 
March  14,  1912,  and  on  the  same 
day  had  married  the  petitioner.  It 
was  held  that,  her  commitment  hav- 
ing been  until  she  attained  the  age 
of  twenty-one  years, — which  was 
in  accordance  with  the  statute, — she 
was  not  illegally  restrained. 

From  a  careful  consideration  of 
the  question  in  the  light  afforded  by 
the  cases  referred  to,  we  conclude 
that  the  jurisdiction  of  the  Hart- 
ford juvenile  court  was  not  affected 
by  this  child's  marriage,  and  that 
thereafter  that  court  could  lawfully 
take  such  action  with  reference  to 
her  discipline  and  control  as  the  cir- 
cumstances warranted. 

It  is  urged  in  behalf  of  the  peti- 
tioner that  the  commitment  to  the 
industrial  school  was  illegal,  be- 
cause the  juvenile  record  shows  that 
the  child  did  not  come  within  the 
statutory  definition  of  a  "delinquent 
child,"  without  which  she  could  not 
be  so  committed  under  Gen.  Laws,  § 
7329. 


(—  vt.  —, 

That  the  writ  of  habeas  corpus 

cannot  be  used  for  the  correction  of 

H.bei«  corpus  f^9J^   ^nd   irrsgu- 

eorrrctlon  of  laTltieS    IB    Well    68- 

error..  tablished.     Re  Fit- 

ton,  68  Vt.  297,  35  Ati.  819;  Re 
Turner,  92  Vt.  210,  102  Atl.  943; 
Re  Dexter,  93  Vt  304,  107  Atl.  134. 
Yet,  if  the  court  whose  action  is 
assailed  was  without  jurisdiction, 
or  lacked  the  authority  to  make  the 
particular   order   in   question,   the 

writ  may  be  availed 
SJttol."'.""*^  of.     Re  Harris,  68 

Vt.  243,  35  Atl.  55; 
Re  Turner,  92  Vt.  210,  102  Atl.  943. 
If  the  court  has  jurisdiction  of  the 
subject-matter  and  the  person,  and 
renders  such  a  judgment  or  makes 
such  an  order  as,  in  certain  circum- 
stances, it  would  be  autiiorized  to 
render  or  make  in  cases  of  that 
class,  the  proceedings,  however  ir- 
regular they  may  have  been,  will 
stand  the  test  of  the  writ.  Re  Fit- 
ton  and  Re  Turner,  supra.  In  the 
case  of  a  criminal  complaint,  the 
question  is  not  whether  the  crime  is 
defectively  charged,  but  whether  a 
crime  is  charged  at  all.  Re  Turner, 
supra.  So,  if  one  be  committed 
against  the  law,  as  by  one  who  had 
no  jurisdiction  of  the  cause,  or  for 
a  matter  for  which  no  one  could 
lawfully  be  committed,  he  will  be 
discharged  on  this  writ.  Bacon, 
Abr.  Hab.  Corp.  B.  10.  This  rule, 
as  applied  to  tiie  case  in  hand, 
means  that  if  this  child  was 
charged,  in  the  second  application 
to  the  juvenile  court,  with  being  a 
delinquent  child,  though  in  terms 
insufficient  under  the  rules  of  plead- 
ing, the  court  had  jurisdiction  un- 
der Gen.  Laws,  §  7329,  and  its  or- 
der is  beyond  the  reach  of  this 
proceeding.  But  if  what  was 
alleged  against  her  did  not  and 
could  not  make  her  a  delinquent 
child,  then  the  court  was  without 
jurisdiction  to  adjudge  her  such  and 
to  make  the  order  of  commitment. 
So  we  come  to  the  question.  Did  this 
girl's  conduct  in  running  away  from 
Ck>ncord  in  defiance   of  authority 
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warrant  a  finding  that  she  was  a 
.  delinquent  child  ? 

Gen.  Laws,  §  7823,  defines  the 
terms  "dependent  child"  and  "neg- 
lected child,"  and  provides  that  the 
term  "delinquent  child"  shall  in- 
clude (among  others)  one  who,  be- 
ing under  sixteen  years  of  age,  is 
incorrigible.  Assuming  that  it  was 
intended  by  this  language  to  define 
the  term  "delinquent  child,"  the  on- 
ly ground  on  which  this  child  could 
be  adjudged  a  delinquent  was  that 
she  was  incorrigrible  within  the 
meaning  of  the  statute,  "Incor- 
rigible," says  the  petitioner,  "means 
incapable  of  being  corrected  or  re- 
formed." And  so  it  does;  but  this 
does  not  imply  a  literal  and  absolute 
impossibility  of  correction  or  ref- 
ormation. It  means  only  that  one  is 
incapable  of  being  corrected  or  re- 
formed in  his  present  situation  and 
under  his  present  control.  Hogue  v. 
State,  87  Tex.  Grim.  Rep.  170,  220 
S.  W.  96.  Considering  the  purpose 
of  the  statute,  we  think  the  term 
means  nothing  more  than  that  a 
child  is  deliberately  "unmanage- 
able." 

When  the  board  went  to  the  ju- 
venile court  the  second  time,  it  did 
not  invoke  its  retained  jurisdiction 
over  this  child,  but  chose  to  proceed 
against  her  as  a  delinquent.  And  in 
its  petition  it  did  not  charge  delin- 
quency in  general  terms.  It  was 
satisfied  to  confine  its  charge  to  a 
single  ground  of  delinquency, — 
that  she  was  insubordinate,  ran 
away  from  the  place  where  she  was 
being  cared  for  by  the  board,  with 
a  man  whom  she  married.  The 
fact  that  she  married  this  man  adds 
nothing  to  the  charge.  She  had  a 
legal  right  to  do  that.  So,  when 
analyzed,  we  find  ,„,„t-jurt.. 
here  only  a  smgle  diction  to  com- 
act  of  disobedience  •»»*-«•"»'>-«»«• 
as  a  basis  of  the  charge  of  delin- 
quency. This  was  not  enough.  A 
child  is  not  incorrigible  who  dis- 
obeys but  once.  Without  attempt- 
ing to  lay  down  a  definite  rule  for 
the  future  guidance  of  this  child  or 
any  other   similarly   situated,   we 
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hold  that  the  juvenile  court  exceed- 
ed its  authority  when  it  made  its . 
order  of  commitment. 

It  is  adjudged  that  the  said  Em- 
ma Bagley  Hook  is  illegally  re- 
strained in  the  Vermont  Industrial 


School,  and  she  is  discharged  from 
that  restraint  and  remanded  to  the 
care  and  custody  of  the  board  of 
charities  and  probation,  agreeably 
to  the  order  of  the  Hartford  Juve- 
nile Court. 


ANNOTATION. 

Marriage  a*  «£Fecting  juriMlictkm  of  juvoifle  court  ovtf  delinquent  or  de- 
pendent 


The  courts  are  not  in  accord  as  to 
the  effect  of  marriage  on  the  jurisdic- 
tion of  a  juvenile  court  over  a  child 
otherwise  within  its  jurisdiction,  but, 
by  the  weight  of  authority,  the  guard- 
ianship of  the  state  over  children,  as 
provided  for  by  statutes  relating  to 
delinquent  children,  is  paramount  to 
any  rights  which  may  be  acquired  by 
the  child  through  marriage;  and  hence, 
the  jurisdiction  of  juvenile  courts  is 
■  not  aflfected  thereby.  Re  Willis  (1916) 
30  CaL  App.  188, 157  Pac.  819;  McPher- 
son  V.  Day  (1918)  162  Iowa,  251,  144 
N.  W.  4;  Stoker  v.  GJowans  (1915)  45 
Utah,  556,  147  Pac.  911,  Ann.  Cas. 
1916E,  1025;  Re  Lundy  (1914)  82 
Wash.  148,  143  Pac.  885,  Ann.  Cas. 
1916E,  1007.  And  see  the  reported 
case  (Re!  Hook,  ante,  610).  Compare 
Re  Lewis  (1906)  8  Cal.  App.  738,  86 
Pac.  996;  State  ex  rel.  Evans  v.  Dis- 
trict Ct.  (1912)  118  Minn.  170,  136  N. 
W.  746;  State  v.  Eisen  (1909)  58  Or. 
297,  99  Pac.  282,  100  Pac.  257. 

In  the  case  of  Re  Lundy  (1914)  82 
Wash.  148,  148  Pac.  885,  Ann.  Cas. 
1916E,  1007,  supra,  it  was  insisted 
that,  under  the  provisions  of  a  statute 
declaring  that  "all  femAles  married 
to  a  person  of  full  age  shall  be  deemed 
and  taken  to  be  of  full  age,"  the  ad- 
mitted prior  marriage  of  the  child 
involved  caused  her  to  become  and  re- 
main of  full  age  for  all  purposes,  and 
that  the  annulment  of  the  marriage 
did  not  restore  her  former  status  as  a 
minor  child  within  the  purview  of  the 
Juvenile  Court  Law.  The  court,  how- 
ever, held  that  a  girl  under  eighteen 
was  subject  to  the  operation  of  the 
Juvenile  Court  Law  notwithstanding' 
her  prior  marriage  to  a  person  of  full 
age,  saying  on  this  point:  "The  pur- 
poses of  the  Juvenile  Court  Law  have 


a  clear  and  distinct  connection  with 
age  as  related  to  discretion  and  char- 
acter. In  passing  it,  the  legislature 
indulged  the  usual  presumptions  aris- 
ing from  human  experience  that 
there  is  ordinarily  a  lack  of  mature 
discretion,  discriminating  judgment, 
and  stability  of  character  in  children 
under  the  age  of  eighteen  years ;  hence 
it  does  not  apply  to  all  minor  children, 
but  only  to  'all  minor  children  under 
the  age  of  eighteen  years.'  Moreover, 
the  very  next  sentence  of  the  act 
omits  the  word  'minor,'  and  says: 
'For  the  purposes  of  this  act  the  words 
"dependent  child"  shall  mean  any 
child  under  the  age  of  eighteen  years,' 
thus  defining  its  own  terms.  The  same 
omission  occurs  again  in  subdivision 
18  of  this  section,  in  defining  the  words 
'delinquent  child'  as  including  'any 
child  under  the  age  of  eighteen  years,' 
etc.  Clearly,  the  age  is  the  controlling 
element,  not  the  minority.  That  the 
purposes  of  the  act  are  broader  and 
more  comprehensive  than  statutes 
applicable  to  minors  merely  as  minors 
is  made  clear  in  the  closing  clause  of 
this  first  definitive  section,  which  de- 
clares: 'For  the  purpose  of  this  act 
only,'  all  delinquent  and  dependent 
children  (presumably  as  just  before 
defined)  shall  be  the  wards  of  the 
state,  and  'subject  to  the  custody,  care, 
guardianship,  and  control  of  the  court.' 
When  the  beneficent  purposes  of  the 
act  are  recognized  as  the  controlling 
motive  of  the  legislature  in  passing  it, 
we  can  hardly  conceive  that  the  mem- 
bers of  that  body  intended  to  exempt 
from  the  purview  of  the  act  those  fe- 
males under  the  age  of  eighteen  years 
who  had  already  evinced,  by  marriage 
at  a  tender  age,  that  native  reckless- 
ness or  indiscretion,  too  often  the  con- 
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act  to  guard  against  and  control. 
Suppose  the  act  applied  only  to  'minor 
children,'  or  'any  child,'  as  later  stated, 
'under  the  age  of  eighteen  years,' 
'found  living  or  being  in  any  house  of 
prostitution  or  assignation,'  eliminat- 
ing all  save  the  ninth  subdivision; 
would  anyone  suppose  that  the  state's 
guardianship  or  the  court's  tutelage 
would  be  held  abrogated  by  any  prior 
marriage  of  the  habitu^?  We  hold 
that  a  girl  under  eighteen  years  of  age 
is  within  the  purview  of  the  Juvenile 
Law  and  within  the  jurisdiction  of  the 
juvenile  court,  notwithstanding  her 
prior  marriage  to  a  person  of  full  age. 
There  are  authorities  which  take  the 
opposite  view;  but  we  adopt  this  con- 
struction of  the  act  advisedly,  and 
believe  that,  in  so  doing,  we  are  carry- 
ing out  the  legislative  will  and  pre- 
serving the  sound  public  policy 
portrayed  by  the  whole  tenor  of  the 
act." 

Similarly,  it  has  been  held  that  under 
a  statute  empowering  the  court  to 
commit  a  girl  between  the  ages  of 
seven  and  sixteen  years  to  the  indus- 
trial school  for  reformation,  until  she 
should  attain  the  age  of  twenty-one,  a 
girl  so  committed  could  be  held  until 
she  was  twenty-one,  although  it  ap- 
peared that,  on  reaching  the  age  of 
eighteen,  she  had  married.  McPher- 
son  V.  Day  (1918)  162  Iowa,  251,  144 
N.  W.  4,  wherein  it  was  said:  "The 
situation  here  presented  is  quite  anom- 
alous, as  it  may  result  in  confining 
a  married  woman  in  the  industrial 
school.  The  purpose  of  the  statute  in 
question,  and  the  commitment  there- 
under, were  for  the  attempted  better- 
ment of  the  plaintiff,  and  it  ought  not 
CO  be  applied  arbitrarily  to  her  detri- 
ment. If  her  marriage  has  resulted  in 
her  redemption,  it  goes  without 
saying  that  she  ought  not  to  be  re- 
turned to  the  school.  In  such  a  case 
we  may  doubtless  assume  that  the 
appropriate  officers  will  take  appro- 
priate steps  for  her  release.  Under  the 
peculiar  circumstances  confronting  us 
in  the  state  of  this  record,  we  deem  it 
advisable  that  no  writ  or  procedendo 
shall  issue  upon  this  reversal  until 


(nan  eignceen  monLns  iranspirea  aiier 
the  order  of  the  district  court  before 
the  case  was  submitted  here.  A  show- 
ing by  the  defendants  in  support  of  a 
motion  for  the  issuance  of  a  proce- 
dendo will  be  considered  if  hereafter 
presented  at  any  time." 

Under  the  terms  of  a  juvenile  court 
act  giving  the  juvenile  court  jurisdic- 
tion over  all  "persons"  under  the  age 
of  twenty-one  years,  irrespective  of 
their  minority,  it  has  been  held  that 
the  marriage  of  a  ward  of  the  court 
did  not  terminate  the  jurisdiction  of 
the  court,  as  its  jurisdiction  was  not 
limited  to  minors  and  unmarried  in- 
fants. Re  Willis  (1916)  SO  Cat.  App. 
188, 167  Pac.  819,  wherein  it  was  said: 
"We  can  find  no  authority  which  de- 
prives the  legislature  of  the  right  to 
confer  jurisdiction  upon  the  juvenile 
court  in  the  manner  and  form  de- 
scribed by  the  act.  In  order  to  sus- 
tain the  contention  of  petitioner  the 
.court  would  be  compelled  to  conclude 
that  it  was  only  competent  for  the 
legislature  to  vest  jurisdiction  in  the 
juvenile  court  over  minors.  There  is 
no  constitutional  limitation  that  our 
attention  has  been  called  to  which  so 
restricts  the  legislative  power." 

But  it  has  been  held  that,  under  the 
terms  of  an  earlier  California  statute 
limiting  the  jurisdiction  of  the  ju- 
venile court  to  children  and  minors, 
the  marriage  of  a  child  within  the  pro- 
visions of  the  act  terminated  the  juris- 
diction of  the  court.  Re  Lewis  (1906) 
3  CaL  App.  738,  86  Pac.  996,  wherein  it 
was  said:  "Her  marriage  takes  the 
prisoner  out  of  the  class  known  as 
children  and  minors  under  the  Whit- 
tier  Act  and  the  act  concerning  de- 
pendent children,  and  makes  of  her  an 
adult  person  so  far  as  those  acts  are 
concerned;  and  that  no  court  has  any 
further  jurisdiction  of  her  person  on 
any  charge  based  upon  either  or  both 
of  those  acts.  I  do  not  believe  that 
married  minors  come  within  the  provi- 
sions of  those  acts." 

On  the  other  hand,  it  has  been  held 
that  where,  under  the  statute  of  a 
state,  a  female  child  over  fifteen  years 
of  age  was  permitted  to  marry,  though 
the  issuance  of  a  license  was  forbid- 
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01  age,  unless  with  the  consent  of  her 
parents,  on  the  marriage  of  a  female 
between  the  ages  of  fifteen  and  eigh- 
teen, with  parental  consent,  all  paren- 
tal  control  ceased,  and  she  lost  her 
status  as  a  child;  consequently,  she 
was  no  longer  subject  to  the  jurisdic- 
tion of  the  juvenile  court.  State  v. 
Eisen  (1909)  63  Or.  297,  100  Pac.  257. 
In  that  case,  which  was  a  prosecution 
under  the  Juvenile  Court  Act  for  in- 
ducing a  child  to  become  delinquent, 
the  court  said  as  to  the  effect  of  the 
marriage  of  a  female  ordinarily  sub- 
ject to  the  provisions  of  the  act :  "The 
child  then  loses  its  legal  status  as 
such,  and  does  not  come  within  the 
term  'child,'  as  contemplated  by  the 
Juvenile  Act,  the  law  conclusively 
presuming  the  guardianship  of  the 
state  under  such  circumstances  to  be 
unnecessary.  .  .  .  We  think  the  law 
is  limited  in  its  scope,  and  that  we 
would  not  be  justified  in  further  ex- 
tending its  application  as  to  include 


of  age.  Construing  the  juvenile  acts 
of  this  state  with  §§  6216,  5228,  B.  & 
C.  Comp.,  it  cannot  be  seriously  ques- 
tioned but  that  the  effect  of  the  law 
is  to  provide  that  anyone  contributing 
to  the  delinquency  of  an  unmarried 
person  under  eighteen  years  of  age 
shall  be  guilty  of  a  misdemeanor,  etc.; 
that  is,  the  legislative  acts  on  the  sub- 
ject were  only  intended  to  include 
such  as  may  require  parental  care  and 
attention,  and  not  those  placed  at  the 
head  of  the  household." 

In  State  ex  rel.  Evans  ▼.  District  Ct. 
(1912)  118  Minn-  170,  136  N.  W.  746, 
while  the  court  did  not  pass  directly 
on  the  question  whether  the  marriage 
of  a  child  adjudged  to  be  delinquent 
would  terminate  the  jurisdiction  of 
the  juvenile  court,  it  held  that  the 
court  had  no  power  to  forbid  her  mar- 
riage at  a  time  when  she  was  out  on 
bail,  and  before  an  adjudication  of 
delinquency.  M.  B. 


NEW  YORK  LIFE  INSURANCE  COMPANY,  Appt, 

V. 

RUTH  MASON. 


ArJeanaaa  Supreme  Court  —  December  19,  1021, 
(—  Ark.  — ,  235  S.  W.  422.) 

Sunday  —  delivery  of  insurance  policy  on  —  effect. 

1.  The  delivery  on  Sunday  of  an  insurance  policy  which  is  not  to  take 
effect  until  delivery  renders  the  policy  a  Sunday  contract  and  unenforce- 
able, notwithstanding  it  was  dated  on  another  day. 

[See  note  on  this  question  beginning  on  'page  623.] 

Insurance  —  delivery  of  policy  — 
mailing'  to  agent. 

2.  Mailing  of  an  insurance  policy  by 
insurer  to  the  soliciting  agent  for  de- 
livery does  not  constitute  a  construc- 
tive delivery  to  insured,  if  the  agent 
was  charged  with  the  performance  of 
specified  duties  in  making  the  de- 
livery. 

[See  14  R.  G.  L.  899;  3  R.  C.  L.  Supp. 

310.] 

Evidence  —  burden  of  proof  —  de- 
livery of  insurance  policy. 

3.  One    seeking    recovery    of    the 


amount  alleged  to  be  due  on  a  life  In- 
surance policy,  delivery  of  which  is 
denied,  has  the  burden  of  establishing 
his  claim  that  delivery  was  made  by 
mailing  the  policy  unconditionally  to 
the  soliciting  agent  for  that  purpose. 
Bailment  —  of  insurance  policy  — 

effect. 

4.  That  a  policy  of  life  insurance  de- 
livered on  Sunday  is  left  in  the  pos- 
session of  the  soliciting  agent  as  a 
bailment  does  not  change  the  effect 
of  a  Sunday  delivery  to  invalidate  tiie 
contract. 


tract. 

5.  A  Sunday  contract  may  be  sub- 
sequently ratified. 

[See  25  R.  G.  L.  1434.] 
—  effect  of  retention. 

6.  Ratification  of  an  insurance  con- 
tract,  invalid  because  delivered  on 
Sunday,  is  not  effected  by  its  retention 


sured  until  the  next  morning. 
Pleading  —  illegality  of  contract  — 
sufBciency. 

7.  Denial  of  the  existence  of  the  con- 
tract, in  an  action  on  an  insurance  pol- 
icy, raises  the  question  of  illegality  of 
the  contract  because  delivered  on  Sun- 
day. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Mis- 
sissippi County  (Dudley,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  life  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Ewing,  King,  &  King  and 
Little,  Buck,  &  Lasley,  for  appellant: 

In  order  for  the  policy  of  insurance 
sued  on  to  become  a  completed  and 
binding  contract  it  was  not  only  nec- 
essary that  the  policy  be  delivered  to 
Mason,  but  it  must  have  been  ac- 
cepted by  him  as  a  compliance  with 
the  application  which  he  had  made  to 
defendant  for  insurance. 

Inter-Southern  L.  Ins.  Co.  v.  Ran- 
som, 149  Ark.  517,  232  S.  W.  754; 
Jenkins  v.  International  L.  Ins.  Go.  149 
Ark.  257,  232  S.  W.  3;  National  Life 
Asso.  V.  Speer,  111  Ark.  173,  163  S. 
W.  1188;  Missouri  State  L.  Ins.  Go. 
V.  Burton,  129  Ark.  137,  196  S.  W. 
371;  Lasch  v.  New  York  L.  Ins.  Go. 
92  Misc.  190,  155  N.  Y.  -Supp.  255. 

Contracts  entered  into  on  Sunday  in 
the  state  of  Arkansas  are  void  unless 
subsequently  ratified. 

Tucker  v.  West,  29  Ark.  387;  Plant- 
ers Fire  Ins.  Go.  v.  Ford,  106  Ark, 
568,  44  L.R.A.(N.S.)  289,  153  S.  W. 
810;  2  Elliott,  Gontr.  §  1092. 

Messrs.  Davis,  Gosten,  &  Harrismi, 
for  appellee: 

The  first  premium  was  paid. 

Jenkins  v.  International  L.  Ins.  Co. 
149  Ark.  257,  232  S.  W.  3;  Home  F.  Ins. 
Co.  v.  Stancell,  94  Ark.  578,  127  S.  W. 
966. 

The  mailing  of  the  policy  by  the  de- 
fendant to  its  agent  Humphries  con- 
stituted a  delivery. 

Dupriest  v.  American  Gent.  L.  Ins. 
Go.  97  Ark.  229,  133  S.  W.  826;  Mis- 
souri State  L.  Ins.  Co.  v.  Burton,  129 
Ark.  187,  195  S.  W.  871;  Phoenix 
Assur.  Co.  V.  McAuthor,  116  Ala.  659, 
67  Am.  St.  Rep.  154,  22  So.  903;  New 
York  L.  Ins.  Co.  v.  Babcock,  104  Ga. 
67,  42  L.R.A.  88,  69  Am.  St.  Rep.  134, 
30  S.  E.  273;  Phillips  v.  Union  Gent. 
L.  Ins.  Go.  101  Fed.  33;  14  R.  G.  L.  898; 
National  Life  Asso.  v.  Speer,  111  Ark. 


173,  163  S.  W.  1188;  Connecticut  In- 
demnity Asso.  V.  Grogan,  21  Ky.  L. 
Rep.  717,  52  S.  W.  959 ;  Young  v.  St. 
Paul  F.  &  M.  Ins.  Go.  68  S.  G.  387,  47 
S.  E.  681. 

Contracts  entered  into  for  the  pur- 
pose of  protecting  and  assisting  others 
are  such  contracts  as  do  not  come 
within  the  prohibition  of  the  statute, 
and  are  not  void  when  made  upon  the 
Sabbath. 

37  Gyc.  552;  Shipley  v.  State,  61 
Ark.  216,  32  S.  W.  489,  33  S.  W.  107; 
3  R.  C.  L.  83;  6  C.  J.  1102;  Cochran 
V.  Ward,  5  Ind.  App.  89,  51  Am.  St. 
Rep.  229,  29  N.  E.  795,  31  N.  E.  581; 
25  R.  G.  L.  1438,  1441,  §§  83,  37;  Pow- 
hatan S.  B.  Co.  V.  Appomattox  R.  Go. 
24  How.  247,  16  L.  ed.  682, 

The  contract  between  Mason  and 
Humphries  was  ratified  on  a  week  day. 

Planters  Fire  Ins.  Co.  v.  Ford,  106 
Ark,  568,  44  L.R.A.(N.S.)  289,  153  S. 
W.  810;  Hoyt  v.  Western  U,  Teleg.  Go. 
85  Ark.  473,  108  S.  W.  1056;  McKinney 
V.  Demby,  44  Ark.  74;  Gray  v.  Stone, 
102  Ark.  146,  143  S.  W.  114. 

It  was  necessary  that  defendant 
plead  the  defense  that  the  bailment 
contract  was  entered  into  on  Sunday 
and  is  therefore  void. 

Drake  v.  Siebold,  81  Hun,  178,  30 
N.  Y.  Supp.  697;  2  Standard  Proc.  37; 
Harvey  v.  Douglass,  73  Ark.  221,  83 
S.  W.  946;  State  v.  Tuffts,  28  Ark.  502; 
Evins  V.  St.  Louis  &  S.  F.  R.  Co.  104 
Ark.  79, 147  S.  W.  452;  Riech  v.  Bolch, 
68  Iowa,  526,  27  N.  W.  507. 

McCulIoch,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

This  is  an  action  instituted  to  re- 
cover on  a  life  insurance  policy 
alleged  to  have  been  issued  by  de- 
fendant, New  York  Life  Insurance 
Company,  insuring  the  life  of  Frank 
B.  Mason  in  the  sum  of  $5,000,  and 
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for  double  that  amount  if  death 
resulted  directly  and  independently 
of  all  other  causes  from  bodily  in- 
jury effected  solely  through  exter- 
nal, violent,  and  accidental  cause. 
The  policy  is  alleged  to  have  been 
made  payable  to  Ruth  Mason,  wife 
of  the  assured,  and  the  suit  was 
brought  in  her  name.  She  recov- 
ered judgment  below,  and  since  the 
appeal  was  prosecuted  to  this  court 
she  died,  and  the  cause  has  been 
revived  in  the  name  of  the  special 
administrator. 

The  policy  of  insurance,  at  the 
time  of  the  commencement  of  the 
action,  was  not  in  possession  of  the 
plaintiff,  and  was  in  possession  of 
the  defendant,  but  it  was  alleged 
in  the  complaint  that  the  policy  had 
been  duly  executed  and  put  into 
force,  and  there  was  a  prayer  in  the 
complaint  that  the  defendant  and 
its  agents  be  required  to  file  the 
original  application  and  policy,  and 
all  correspondence  and  papers  re- 
lating thereto.  Interrogatories  ap- 
pended to  the  complaint  related  to 
the  alleged  issuance  of  the  policy, 
the  date  thereof,  to  whom  forward- 
ed, etc.  The  defense,  among  others, 
is  that  there  was  never  any  valid 
delivery  of  the  policy  so  as  to  put  it 
into  force  and  effect. 

The  defendant  introduced  no  tes- 
timony at  the  trial  of  the  cause,  but 
the  interrogatories  answered  pur- 
suant to  the  demand  in  the  com- 
plaint, and  the  papers  filed  there- 
with, were  introduced  in  evidence 
by  the  plaintiff.  It  appears  that 
the  application  for  the  insurance 
was  made  by  Frank  B.  Mason . 
on  December  7,  1918,  to  W.  J. 
Humphries,  one  of  the  defend- 
ant's soliciting  agents.  The  ap- 
plication was  made  at  Blytheville, 
where  Humphries  was  soliciting 
insurance,  and  where  Mason  re- 
sided, and  the  medical  examination 
was  made  on  the  same  day  and  was 
forwarded  through  the  Memphis 
office,  under  which  Humphries  was 
operating,  and  was  received  at  the 
home  office  on  December  16,  1918. 
The  application  signed  by  Mason 


contained  a  stipulation  that  the  in- 
surance should  not  take  effect  "un- 
less the  first  premium  is  paid  and  the 
policy  is  delivered  to  me  and  re- 
ceived by  me  during  my  lifetime 
and  in  good  health."  The  policy 
was  duly  written  up,  signed,  and 
countersigned  at  l^e  home  office 
and  forwarded  to  the  Memphis  of- 
fice for  delivery,  and  was  mailed 
out  from  the  Memphis  office  to 
agent  Humphries  at  Blytheville  on 
Saturday,  December  21,  1918.  Ma- 
son was  shot  and  killed  at  his  farm, 
about  6  miles  distant  from  Blythe- 
ville, at  or  about  9  o'clock  Monday 
morning,  December  23.  The  cor- 
respondence introduced  in  evidence 
by  the  plaintiff  shows  that  Hum]^- 
ries  immediately  returned  the  policy 
and  reported  it  as  undelivered. 

The  contention  of  plaintiff  in  the 
trial  of  the  cause  was  that  the  pol- 
icy was  delivered  on  Sunday  after- 
noon, December  22,  1918,  and  tes- 
timony was  introduced  to  prove 
circumstances  which  tended  to  es- 
tablish her  claim  that  there  was  a 
delivery  made  at  that  time.  A  wit- 
ness was  introduced  who  testified 
that  Mason  was  out  at  his  farm  in 
a  car  Sundiiy  afternoon,  and  that 
witness  came  back  to  town  with 
him,  and  they  met  a  man  on  the 
streets  who  approached  Mason  in 
relation  to  the  delivery  of  an  insur- 
ance policy,  and  that  Mason  told  the 
man  to  keep  it  for  him,  as  he  was 
in  a  hurry  at  that  time. 

Conceding,  without  discussing  the 
evidence  at  length,  that  it  was  suf- 
ficient to  show  that  Humphries,  on 
the  Sunday  afternoon,  mentioned, 
tendered  the  policy  to  Mason,  and 
that  Mason  accepted  the  policy,  but 
left  it,  for  his  own  convenience,  in 
the  possession  of  Humphries,  con- 
stituting the  latter  his  agent  so  as 
to  make  a  constructive  delivery,  the 
question  in  the  case  remains  wheth- 
er or  not  the  delivery  of  the  policy 
on  Sunday  put  the  insurance  into 
force,  and  whether  the  delivery,  if 
not  valid  on  that  day,  was  subse- 
quently ratified.  There  was  no 
claim  or  effort  to  prove  that  there 
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was  a  delivery  of  the  policy  at  any 
other  time  or  under  any  other  cir- 
cumstances than  as  specified  above. 

The  court  instructed  the  jury 
that  the  delivery  of  the  policy  on 
Sunday  did  not  constitute  a  valid 
delivery  so  as  to  put  the  contract 
of  insurance  into  force,  unless  it 
was  found  that  "thereafter,  and  on 
some  day  other  than  Sunday,  the 
said  Humphries  held  the  policy  in 
pursuance  of  the  agreement,  if  any, 
with  Mason,  for  him  and  for  his 
use  and  benefit." 

It  is  contended  by  counsel  for 
plaintiff  that  the  mailing  of  the 
policy  from  the  Memphis  office  to 
Humphries  constituted  a  construc- 
tive delivery,  and  put  the  policy  into 
force  without  an  actual  delivery  to 
the  assured  in  person.  This  would 
be  true  if  the  policy  was  mailed  to 
Humphries  unconditionally  for  the 
sole  purpose  of  delivery  to  the  as- 
sured, but  such  is  not  the  effect  of 
the  transaction  if  the  policy  was 
mailed  to  the  agent 
dciiverr^  poi-  of  the  insurer  for 
ISfJit!**"**  *"  ^^  performance  of 
specified  duties  in 
making  the  delivery  of  the  policy. 
National  Life  Asso.  v.  Speer,  111 
Ark.  173,  163  S.  W.  1188;  Missouri 
State  L.  Ins.  Co.  v.  Burton,  129 
Ark.  137,  195  S.  W.  371. 

There  ia  no  evidence  to  show  that 
the  policy  was  mailed  to  Humphries 
unconditionally  for  the  mere  pur- 
pose of  delivery  without  having  any 
other  duties  to  perform.  The  print- 
ed instructions  filed  with  the  inter- 
rogatories on  plaintiff's  demand 
show  that  the  agent  was  to  receive 
the  policy  as  the  agent  of  the  in- 
surer, to  collect  the  premium,  and 
to  see  that  the  insured  was  in  good 
health  before  delivery  of  the  policy; 
otherwise  to  return  it  to  the  insur- 
er. It  is  true  that  tiiere  is  some 
evidence  tending  to  show  that  the 
printed  instructions  thus  filed  were 
promulgated  on  January  1,  1919, 
after  the  death  of  the  assured ;  but, 
even  if  it  be  conceded  that  there  is 
doubt  on  that  point,  it  leaves  the 
record  without  any  testimony  as  to 
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Humphries's  instructions,  and  the 
burden  was  on  the  plaintiff  to  show 
that    the    delivery 
was  made  by  mail-  dJ"S?'^of- 
ing   of    the    policy  •••"▼«'y  *'..*"" 

*         ,.,."*„*"'.•'     ■nmnce  poller. 

unconditionally  to 
Humphries  for  that  purpose.  The 
plaintiff  alleged  in  the  complaint 
that  the  policy  was  executed  and 
put  into  force,  and  this  was  denied 
in  the  answer,  and  it  was  an  essen- 
tial part  of  plaintiff's  case  to  prove 
that  there  had  been  a  delivery  of  the 
policy  in  compliance  with  the  stip- 
ulation that  the  policy  should  not 
be  in  force  until  delivery  to  the  as- 
sured while  in  good  health  and  upon 
pajonent  of  premium.  The  only 
proof  in  relation  to  the  payment  of 
the  premium  was  l^at  a  short-term 
note  was  executed  by  Mason  to 
Humphries  for  the  premium,  pay- 
able on  delivery  of  the  policy,  and 
that  Humphries  destroyed  the  note 
after  the  death  of  Mason,  when  he 
returned  the  policy  to  the  company. 
The  discussion  recurs,  then,  to 
the  question  whether  or  not  the  al- 
leged delivery  on  Sunday  was  void, 
and,  if  so,  whether  or  not  there  was 
a  valid  ratification  thereof.  The 
court,  as  before  stated,  instructed 
the  jury  that  the  delivery  on  Sun- 
day was  void,  and  it  must  be  as- 
sumed that  the  jury  based  its  ver- 
dict on  a  finding  that  there  was  a 
ratification.  It  has  often  been  held 
by  this  court  that  all  contracts  ex- 
ecuted on  Sunday  are  void.  In  the 
first  case  on  that  subject  (Tucker 
v.  West,  29  Ark.  386)  there  was  an 
extended  discussion  in  the  opinion 
delivered  by  Chief  Justice  English. 
There  is  no  reason  for  holding  that 
this  rule  is  not  applicable  to  insur- 
ance contracts;  in  fact,  it  has  been 
held  to  be  thus  applicable.  4  Joyce, 
Ins.  §  2534;  Heller  v.  Crawford,  37 
Ind.  279.  The  written  policy  is 
merely  evidence  of  the  contract,  and, 
under  the  stipulations  contained  in 
the  application,  it  was  not  consum- 
mated until  the  writing  was  deliv- 
ered ;  hence  the  delivery  of  the  policy 
on  Sunday,  even  though  the  policy 
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was  dated  on  another  day,  made  it 
B«.d.T-d«M^.  a  Sunday  contract, 
ery  of  tnBiir»Be«  and  Unenforceable. 
poitor  on-eflect.  counscl  for  plain- 
tiff undertake  to  sustain  the  valid- 
ity of  the  delivery  on  the  ground 
that  it  constituted  a  bailment,  but 
the  policy  is  the  written  evidence  of 
the  contract,  and  is  not,  in  any 
sense,  as  between  the  insurer  and 
the  insured,  a  bailment.  It  is  con- 
tended that,  as  between  the  assured 
and  Humphries,  the  redelivery  of 

Bailment— f  ^^^     POl^Cy     tO     the 

•n«™»»"ce  poller  latter  was  a  mere 
"*■•"**  bailment,    but    the 

answer  to  this  contention  is  that  the 
question  of  redelivery  of  the  policy 
to  Humphries  is  not  the  turning 
point  of  this  case,  for  that  is  not  the 
act  upon  which  the  validity  of  the 
contract  depends.  The  case  is  tiie 
same  as  if  the  policy  had  been  kept 
by  Mason  himself  when  offered  to 
him  by  Humphries,  and  IJie  ques- 
tion is  whether  or  not  this  was  a 
valid  delivery. 

The  trial  court  was  correct,  as 
an  abstract  proposition  of  law,  in 
a.nd.r->Mifl-  holding  that  a  Sun- 
cmttom  of  snndar  day  contract  may 
co»tr.ot.  ^  subsequently  rat- 

iiied.  We  have  so  held  in  the  many 
decisions  of  this  court  on  the  sub- 
ject, beginning  with  Tucker  v.  West, 
supra,  and  coming  down  to  the  lat- 
est case  on  that  subject,  Planters 
Fire  Ins.  Co.  v.  Ford,  106  Ark.  668, 
44  L.R.A.(N.S.)  289,  153  S.  W.  810. 
There  is,  however,  no  fact  or  cir- 
cumstance in  this  case  which  can 
justify  the  inference  of  a  ratifica- 
tion of  the  unlawful  delivery  on 
Sunday.  The  undisputed  facts  are 
that,  after  the  alleged  delivery  of  the 
policy  on  Sunday  afternoon.  Mason 
left  it  in  the  hands  of  Humphries 
and  at  once  returned  to  his  farm, 
where  he  remained  until  he  was 
shot  and  killed,  about  9  o'clock  the 
next  morning.  The  mere  retention 
of  the  policy,  even  by  the  assured 
himself,  for  an  unappreciable  length 
of  time  after  the  passing  of  the  Sun- 
day on  which  it  was  delivered  would 


not  constitute  a  ratification.  If  de- 
lay in  disaffirming  or  repudiating 
the  delivery  would  alone  be  sufficient 
to  constitute  a  ratification,  it  cer- 
tainly would  have  to  be  for  an  un- 
reasonable length  of 
time,  and  the  short  J^^toi."'  "" 
time  shown  in  this 
case  could  not  come  under  that  rule. 
There  was  no  opportunity  to  either 
ratify  or  disaffirm  the  illegal  de- 
livery. If  it  be  held  that  the  short 
time  in  this  case  was  sufficient,  it 
would  necessarily  result  that,  if 
there  was  no  repudiation  one  hour 
or  one  minute  after  the  expiration 
of  the  Sabbath  day,  it  would  consti- 
tute a  ratification.  The  policy  itself 
being  yet  in  the  hands  of  Humph- 
ries, and  he  being  still  the  agent 
of  the  insurer,  even  though  the  il- 
legal delivery  had  been  construc- 
tively made,  he  repudiated  the  de- 
livery by  returning  the  policy  to  the 
insurer.  We  think  there  was  no 
valid  delivery  or  ratification  under 
the  undisputed  facts,  and  the  court 
erred  in  submitting  to  the  jury  the 
question  of  ratification. 

Finally,  it  is  contended  by  coun- 
sel for  plaintiff  that  the  question 
of  the  illegality  of  the  delivery  was 
not  raised  in  the  pleadings.  This 
contention  is  unsound,  for  the  rea- 
son that  the  denials  of  the  answer 
were  as  broad  as  the  allegations  of 
the  complaint,  and  distinctly  put  in 
issue  the  question  whether  or  not 
there  had  been  a  contract  entered 
into  between  the  parties.  As  be- 
fore stated,  it  was  part  of  the  plain- 
tiffs case  under  the  pleadings  to 
show,  notwithstanding  the  fact  that 
the  policy  was  not  in  possession  of 
the  plaintiff,  nor  in  the  possession 
of  the  assured  at  the  time  of  his 
death,  there  was  one  duly  issued 
and  put  in  force  by  the  defendant; 
and  when  the  proof  introduced 
showed  that  the  al- 
leged delivery  upon  SSo?  •'rtST 
which  the  plaintiff  SS2Sj!""' 
depended  to  make 
out  a  case  was  on  Sunday,  her  case 
failed   unless  she  further  proved 
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cation. 

It  follows  from  what.  "^^  have 
aaid  that  the  evidence  in  the  case 


titled  to  recover,  so  the  judgment 
must  be  reversed  and  the  cause  dis- 
missed. 


ANNOTATION. 
Effect  of  delivery  of  insurance  policy  on  Sunday. 


No  decision  other  than  the  reported 
case  (New  York  L.  Ins.  Co.  v.  Mason, 
ante,  618)  seems  to  have  passed  di- 
rectly on  the  effect  of  the  delivery  of 
an  insurance  policy  on  Sunday.  It  is 
therein  held  that  since,  by  the  local 
law,  all  contracts  executed  on  Sundays 
are  void,  the  delivery  on  Sunday  of  a 
policy  which,  under  the  stipulations 
contained  in  the  application,  is  not  to 
take  effect  as  a  contract  of  insurance 
until  it  is  delivered,  makes  it  a  Sunday 
contract,  and  unenforceable,  though 
the  policy  is  dated  on  another  day. 
The  validity  of  the  policy  was  sought 
to  be  sustained  on  the  ground  that  it 
constituted  a  bailment,  but  the  court 
disposes  of  this  contention  with  the 
observation  that  the  policy  did  not, 
in  any  sense,  constitute  the  subject- 
matter  of  a  bailment,  it  being  merely 
the  written  evidence  of  the  con- 
tract. 

While  not  strictly  within  the  scope 
of  the  present  annotation,  the  case  of 
Frame  v.  Sovereign  Camp,  W.  W. 
(1896)  67  M%  App.  127,  determines  an 
analogous  question.  In  that  case  a 
member  of  a  benefit  society  was  re- 


instated on  a  Sunday.  It  being  the 
local  law  of  Missouri  that  contracts 
executed  on  Sunday  were  not  void,  the 
conclusion  was  reached  that  the  con- 
tract of  reinstatement  was  valid.  The 
court  said:  "He  took  suddenly  sick 
on  Sunday,  May  20,  from  which  sick- 
ness he  died  on  the  following  Wednes- 
day. On  the  first  day  of  his  sickness, 
a  relative  went  to  the  clerk  of  the 
local  camp,  told  the  clerk  of  his  sick- 
ness, paid  up  his  back  dues,  and  re- 
ceived a  certificate  of  reinstatement. 
We  shall  assume  that  the  clerk  took 
this  action  with  a  knowledge  of  his 
situation  and  condition,  since  the  jury 
must  have  so  found  the  facts,  under 
the  instructions  of  the  court.  We 
therefore  regard  deceased's  reinstate- 
ment as  placing  him  back  in  the  order, 
with  full  privileges  of  participating, 
in  the  benefit  of  the  certificate.  .  .  . 
It  is  suggested  that  the  reinstatement 
was  made  on  Sunday,  and  was  therefore 
not  binding.  We  think  otherwise.  We 
have  held  that  a  promissory  note  ex- 
ecuted on  Sunday  was  not  void.  .  .  . 
And  so,  of  a  deed  of  trust." 

A.S.  M. 


WILLIAM  CAMERON,  Appt, 

V. 

STATE  OF  INDIANA. 

Indiana  Supreme  Court  — January  S,  1999, 
(—  Ind.  —,  188  N.  E.  498.) 

Judgment  —  former  conviction  —  larceny  and  burglary. 

1.  Conviction  of  larceny  is  no  defense  to  a  prosecution  for  burglary  in 
breaking  and  entering  the  building  where  the  stolen  goods  were  kept, 
with  intent  to  steal  them. 

iSee  note  on  this  question  beginning  on  page  626.] 
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Appeal  —  record  —  quashed  afBdsTit 
charging  crime. 

2.  When  a  motion  to  quash  an  aiB- 
davit  charging  crime  is  sustained  and 
an  amended  affidavit  made  on  which 
accused  is  placed  on  trial,  the  original 
affidavit,  together  with  the  plea  there- 
to, no  longer  forms  part  of  the  record. 

—  exception  to  sustaining  own  motion. 

3.  An  accused  cannot  reserve  an 
available  exception  to  an  order  sus- 
taining a  motion  made  by  himself 
w'hich  he  had  made  no  attempt  to  with- 
draw. 


—  invited  error  —  right  to  complain. 

4.  One  cannot  complain  on  appeal  of 
an  error  committed  by  his  procure- 
ment.        * 

rSee  2  R.  C.  L.  238;  1  R.  C.  L.  Supp. 
466.] 
Criminal  law  —  former  jeopardy  — 

procuring  quashal  of  affidavit. 

5.  One  at  whose  instance  an  affi- 
davit charging  him  with  crime  is 
quashed  after  the  impaneling  of  a  jury 
to  try  him  cannot  plead  former  jeop- 
ardy to  a  new  affidavit  based  on  the 
same  state  of  facts. 

[See  8  R.  C.  L.  152,  163.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Dela- 
ware County  (Thompson,  J.)  convicting  him  of  burglary.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Gene  Williams  and  Rollln  W. 
Lennington,  for  appellant: 

The  conviction  of  defendant,  and 
sentence  and  judgment,  for  commis- 
sion of  larceny,  embracing  the  same 
transaction  as  the  burglary,  was  a 
waiver  of  the  right  of  the  state  to 
prosecute  later  for  burglary  for  the 
same  transaction. 

Hickey  v.  State,  23  Ind.  21 ;  Bonsall 
V.  State,  35  Ind.  462;  Fleming  v.  State, 
174  Ind.  264,  91  N.  E.  1085;  People  v. 
Smith,  57  Barb.  46. 

A  demurrer  to  a  plea  or  special  an- 
swer admits  the  truth  of  all  matter 
well  pleaded  therein. 

Williams  v.  State,  188  Ind.  283,  123 
N.  E.  209. 

When  the  trial  court  discharged  the 
jury  after  they  had  been  sworn  to  try 
the  cause  and  after  the  witnesses  had 
also  been  sworn,  over  the  objection  of 
the  defendant  and  without  the  consent 
of  the  defendant,  this  was  a  bar  to  an- 
other prosecution   for  the   same  of- 

f  GTISG 

State  V.  Reed,  168  Ind.  688,  81  N. 
E.  671;  Gillespie  v.  State,  168  Ind.  298, 
80  N.  E.  829;  Miller  v.  State,  8  Ind.  325; 
Harker  v.  State,  8  Blackf.  640;  Morgan 
V.  State,  13  Ind.  216;  Wright  v.  State, 
6  Ind.  290,  61  Am.  Dec.  90;  Boswell 
V.  State,  111  Ind.  47,  11  N.  E.  788. 

The  first  accusation  upon  which  the 
jeopardy  is  claimed  must  state  a  pub- 
lic offense,  and  the  first  affidavit 
stated  a  valid  public  offense  in  the  case 
at  bar,  notwithstanding  that  there  was 
no  date  stated  in  the  affidavit  for  the 
commission  of  the  offoise. 

Myers  v.  State,  121  Ind.  15,  22  N.  E. 
781;  Shell  v.  State,  148  Ind.  51,  47  N. 


E.  144;  Armstrong  v.  State,  145  Ind. 
609,  43  N.  E.  866;  State  v.  Sammons, 
95  Ind.  22;  State  v.  McDonald,  106  Ind. 
238,  6  N.  E.  607;  State  v.  Patterson, 
116  Ind.  45,  10  N.  E.  289;  Fleming  v. 
State,  136  Ind.  149,  36  N.  E.  154. 

Mr.  U.  S.  Lesh,  Attorney  General, 
and  Mrs.  Edward  Franklin  Whiter  for 
appellee : 

To  sustain  the  defense  of  former 
jeopardy,  the  offenses  charged  in  the 
two  prosecutions  must  be  the  same  in 
law  and  in  fact. 

Miller  v.  State,  S3  Ind.  App.  509,  71 
N.  E.  248. 

If  the  same  evidence  would  be  nec- 
essary to  secure  a  conviction  in  the 
pending  as  in  the  former  prosecution, 
then  the  plea  of  former  acquittal 
would  be  a  cdtiiplete  bar  to  the  pend- 
ing prosecution. 

Smith  V.  State,  86  Ind.  663;  State  v. 
Elder,  66  Ind.  282,  32  Am.  Rep.  69; 
State  V.  Hattabough,  66  Ind.  223. 

"Larceny,  if  committed,  is  distinct 
from  the  breaking  and  entering,  and 
necessarily  constitutes  a  distinct 
transaction." 

State  V.  Shaffer,  69  Iowa,  290,  13 
N.  W.  806,  14  Am.  Crim.  Rep.  83; 
State  V.  Ridley,  48  Iowa,  370;  State  v. 
Leonard,  135  Iowa,  371,  112  N.  W. 
784. 

A  defendant  who  has  had  an  indict- 
ment quashed  on  motion  cannot  be 
heard  to  assert  in  bar  to  a  new  in- 
dictment that  the  first  one  was  good, 
so  that  he  was  in  jeopardy  thereunder. 
Joy  V.  State,  14  Ind.  139. 

If  a  jury  is  properly  discharged  in  a 
cause  without  rendering  a  verdict,  a 
second  trial  of  the  accused  does  not 
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offense  within  the  meaning  of  the  Gon- 
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stitution. 

Dreyer  v.  Illinois,  187  U.  S.  71,  47 
L.  ed.  79,  23  Sup.  Ct.  Rep.  28,  15  Am. 
Crim.  Rep.  253. 

•  The  necessary  discharge  of  a  jury 
before  verdict  does  not  prevent  an- 
other trial. 

Doles  V.  State,  97  Ind.  665;  State  ▼. 
Leach,  120  Ind.  124.  22  N.  E.  111. 

The  allowance  of  a  motion  to  quash 
a  bill  of  indictment  after  a  plea  of  not 
guilty  is  in  the  discretion  of  the  trial 
court. 

State  V.  Pace,  159  N.  C.  462,  74  S.  E. 
1018. 

Ewbank,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

An  aflSdavit  was  filed  which  pur- 
ported to  charge  that  the  appellant 
feloniously,  in  the  nighttime,  broke 
and  entered  the  warehouse. of  K., 
with  intent  feloniously  to  steal  goods 
of  said  K.  It  did  not  comply  with 
all  the  rules  of  good  pleading, 
and  appellant  filed  a  motion  to 
quash  it,  which  motion  was  over- 
ruled, and  appellant  excepted.  A 
plea  of  former  adjudication  was 
then  filed  by  appellant,  to  which  the 
court  sustained  a  demurrer,  and 
after  the  arraignment  of  appellant 
and  his  plea  of  "not  guilty,"  a  jury 
was  impaneled  and  sworn  to  try 
the  cause.  The  court  then  set  aside 
its  former  ruling  on  the  motion  to 
quash,  and  entered  an  order  sus- 
taining that  motion  and  quashing 
the  afiidavit,  and  thereupon  dis- 
charged the  jury,  to  all  of  which 
the  appellant  excepted. 

The  first  assignment  of  error 
challenges  the  ruling  on  the  de- 
murrer to  appellant's  plea  addressed 
to  said  original  affidavit.  But  since 
the  motion  to  quash  that  affidavit 
was  sustained,  and  an  amended  af- 
fidavit was  filed,  on  which  appellant 
was  placed  on  trial,  such  original 
affidavit,  together  with  the  plea  ad- 
dressed thereto  and 
±JSS:i;5".«d..  the  demurrer  to 
erim?*'****         such  plea,  no  longer 

""**  constitute  any  part 

of  the  record  on  appeal.     Burns's 

Anno.    Stat.    1914,    §§    691,    2228, 

2231;  Kempton  Lodge  v.  Mozingo, 

19  A.L.R. — 40. 


E.  411; 
Ewbank,  Manual,  2d  ed.  §  116b. 

Neither  could  appellant  reserve 
an  available  exception  to  an  order 
sustaining  a  motion  made  by  him- 

^^'    ^S    ^®    ^'^    —xceptlo.  to 

not  withdrawn  or  •■■t«i»imK  own 
attempted  to  with-  —»"»■• 
draw.  And  if  the  court,  after  over- 
ruling his  motion  addressed  to  the 
pleadings,  became  convinced  that  it 
had  committed  an  error,  it  had  pow- 
er to  set  aside  the  ruling  at  any  time 
before  final  judgment,  and  sustain 
the  motion,  such  motion  not  having 
been  withdrawn.  Hartlep  v.  Cole, 
101  Ind.  458,  460 ;  First  Nat.  Bank 
v.  Williams,  126  Ind.  423,  425,  26 
N.  E.  75. 

In  any  case  the  plea  that  appellant 
previously  had  been  prosecuted  and 
convicted  on  a  charge  of  larceny, 
for  taking  from  ijie  warehouse 
which  this  affidavit  charged  him 
with  breaking  and  entering,  the 
same  goods  named  in  this  affidavit- 
as  the  goods  which  he  intended  to 
steal  when  committing  the  alleged 
burglary,    did    not  _^ 

state  a  cause  of  de-  mc/'^onvieuZ^ 
f  ense.  Unless  an  Jji^,**"^*^  •"*  ""'" 
indictment  for  lar- 
ceny also  charges  the  offense  of 
burglary,  a  conviction  or  acquittal 
of  larceny  will  not  bar  a  subsequent 
prosecution  for  burglary  committed 
as  a  means  of  ti^ng  the  goods  sto- 
len. State  v.  Warner,  14  Ind.  572 ; 
Smith  V.  State,  85  Ind.  553,  557; 
Fisher  v.  State,  46  Ala.  717;  Gordon 
V.  State,  71  Ala.  318 ;  People  v.  Dev- 
lin, 143  Cal.  128,  130,  76  Pac.  900 ; 
Nagel  v.  People,  229  111.  598,  603, 
82  N.  E.  315;  State  v.  Ingalls,  98 
Iowa,  728,  730,  68  N.  W.  445 ;  People 
v.  Parrow,  80  Mich.  567,  571,  45 
N.  W.  514;  State  v.  Hackett,  47 
Minn.  425,  427, 28  Am.  St.  Rep.  380, 
50  N.  W.  472;  Sharp  v.  State,  61 
Neb.  187,  191,  85  N.  W.  38,  15  Am. 
Crim.  Rep.  462;  Howard  v.  State, 
8  Tex.  App.  450;  Moundsville  v. 
Fountain,  27  W.  Va.  182,  196;  1 
Bishop,  New  Crim.  Law,  §  1062;  2 
Wharton,  Crim.  Proc.  10th  ed.  § 
1307. 

An  amended  affidavit  was  filed. 
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charging  appellant  with  breaking 
and  entering  the  warehouse  of  K. 
with  intent  to  steal  the  goods  of  K. 
on  a  date  named.  To  this  appellant 
filed  a  verified  plea,  in  which  he  re- 
cited the  filing  of  the  original  af- 
fidavit, setting  it  out,  and  alleged 
that  appellant  filed  a  motion  to 
quash  it,  which  was  overruled  and 
he  excepted,  and  that  on  the  same 
day  he  pleaded  not  guilty,  and  a 
jury  was  impaneled  and  sworn,  but 
that  thereafter,  also  on  the  same 
day,  the  court  sustained  the  motion 
to  quash  said  affidavit,  and  thereup- 
on discharge  the  jury.  And  he  ^- 
leged  that  both  affidavits  charged 
the  same  offense,  and  that  he  had 
been  placed  once  in  jeopardy  for 
said  offense,  and  could  not  be  tried 
again.  Incidentally  he  averred  that 
the  first  affidavit  stated  the  alleged 
public  offense  with  sufficient  cer- 
tainly so  that  the  action  of  the  court 
in  sustaining  the  motion  to  quash 
it  was  erroneous. 

No  rule  of  law  is  more  fully  es- 
tablished than  that  a  party  cannot 
Appe.i_invited  successfully  com- 
error-riBbt  to      plain  OH  appeal  of 

complain.  ^^^    g^.^.^^.    ^^^^    ^^ 

procured  the  trial  court  to  commit, 
and  that  filing  a  motion  will  estop 
a  party  to  challenge  a  ruling  sus- 
taining such  motion, 
fo™«*eop««T  where  it  is  not  dis- 
-procnrinar  missed    Or    with- 

SS^itV  "^ "''      drawn.        Ewbank, 
Manual,    2d   ed.    § 
256.    Therefore  appellant  is  estop- 


ped to  deny  that  the  first  affidavit 
was  properly  quashed.  And  having 
procured  that  ruling  to  be  made,  by 
filing  his  motion  asking  the  court  to 
quash  the  affidavit,  he  was  thereby 
put  in  the  same  situation  as  if  the 
first  afiidavit  had  never  been  filed. 
Joy  V.  State,  14  Ind.  139 ;  Miller  v. 
State,  33  Ind.  App.  509,  512,  71  N. 
E.  248 ;  Mills  v.  State,  52  Ind.  187, 
191;  Ex  parte  Bradley,  48  Ind.  548, 
651,  657.  Be^^des,  sustaining  a  de- 
murrer to  the  special  plea  of  former 
jeopardy  was  harmless  in  each  in- 
stance, because,  under  the  plea  of 
not  guilty  entered  by  appellant  to 
the  first  affidavit  and  entered  by  the 
court  on  his  behalf  when  he  refused 
to  plead  to  the  second  affidavit 
(Bums's  Anno.  Stat.  1914,  §  2072), 
"the  defendant  may  show  and  prove 
on  the  trial  that  he  has  before  had 
judgment  of  acquittal  .  .  .  for 
the  same  offense,  or  any  matter  of 
defense  except  insanity."  Burns's 
Anno.  Stat  1914,  §  2069.  And  in 
the  absence  of  any  showing  that  he 
was  denied  an  advantage  to  which 
he  would  have  been  entitled  under 
his  special  plea,  we  cannot  deem  the 
ruling  harmful.  Barker  v.  State, 
188  Ind.  263,  267,  120  N.  E.  593. 

It  is  not  made  to  appear  that  the 
appellant  introduced,  or  offered  to 
introduce,  any  evidence  to  prove 
former  jeopardy. 

The  judgment  is  affirmed. 


ANNOTATION. 
G>nvictioii  or  acqinttal  of  larceny  a*  bar  to  prosecutioii  for  burglary. 


Otmtx»Xlj. 

This  annotation  is  designed  to  in- 
clude only  those  cases  which  involve 
the  question  whether  a  conviction  or 
acquittal  of  a  charge  of  larceny  is 
a  bar  to  a  subsequent  prosecution  for 
burglary  based  on  the  same  transac- 
tion. Whether  a  conviction  or  acquit- 
tal of  a  charge  of  burglary  is  a  bar 
to  a  subsequent  prosecution  for  lar- 
ceny is  excluded.  The  question 
whether  the  pendency  in  one  county 


of  a  charge  of  larceny  is  a  bar  to  a 
subsequent  charge  in  another  county 
of  an  offense  which  involves  both  the 
felonious  breaking  and  the  felonious 
taking  of  the  same  property  is  treated 
in  the  note  appended  to  Runyon  ▼. 
Morrow,  post,  636. 

The  rule  maintained  by  the  ma- 
jority of  the  decisions  is  that,  unless 
an  indictment  for  larceny  also  charges 
the  offense  of  burglary,  a  conviction 
or  acquittal  of  burglary  will  not  bar 
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a  subsequent  prosecution  for  burglary 
committed  as  a  means  of  taking  the 
goods  stolen. 

United  States.  —  Ex  parte  Peters 
(1880)  2  McCrary,  403,  12  Fed.  461. 
See  also  Morgan  v.  Sylvester  (1916) 
146  C.  C.  A.  82,  231  Fed.  886. 

Alabama.  —  Gordon  v.  State  (1882) 
71  Ala.  315. 

California.  —  People  v.  Devlin 
(1904)  143  Cal.  128,  76  Pac.  900. 

Connecticut.  —  Wilson  v.  State 
(1855)  24  Conn.  57. 

Indiana.  —  See  the  reported  case 
(Gahbron  v.  State,  ante,  623). 

Iowa.  —  State  v.  Ingalls  (1896)  98 
Iowa,  728,  68  N.  W.  445.  See  also 
State  V.  Ridley  (1878)  48  Iowa,  370. 

Minnesota.  —  See  State  v.  Hackett 
(1891)  47  Minn.  425,  28  Am.  St.  Rep. 
380,  50  N.  W.  472. 

Missouri.  —  State  v.  Martin  (1882) 
76  Mo.  337,  4  Am.  Crim.  Rep.  86. 
Compare  State  v.  Burns  (1915)  263 
Mo.  593,  173  S.  W.  1070. 

Montana.  —  Territory  v.  Willard 
(1889)   8  Mont.  328,  21  Pac.  301. 

North  Carolina.  —  State  v.  Hooker 
(1907)  145  N.  C.  581,  59  S.  E.  866. 

Pennsylvania.  —  Com.  v.  Neeley 
(1884)  2  Chester  Co.  Rep.  191;  Com, 
V.  Tadrick  (1896)  1  Pa.  Super.  Ct 
655.  See  also  Com.  v.  Peiffer  (1872) 
9  Phila.  593. 

There  have  been  some  dicta,  how- 
ever, which  are  opposed  to  the  conclu- 
sion reached  by  the  foregoing  author- 
ities. Thus,  in  State  v.  Cooper  (1833) 
13  N.  J.  L.  361,  26  Am.  Dec.  490,  it 
was  said  that  if  a  person  "be  indicted 
for  the  simple  larceny  and  acquitted, 
he  cannot  afterwards  be  convicted, 
upon  an  indictment  for  the  burglary 
and  larceny,  of  either  offense."  Like- 
wise, in  People  v.  Smith  (1870)  57 
Barb.  (N.  Y.)  46,  the  court  said: 
"There  can  be  no  doubt,  I  apprehend, 
that  where  a  person  has  been  guilty 
of  a  burglary  and  a  larceny  at  the 
same  time,  he  may  be  indicted  for 
either  the  burglary  or  the  larceny, 
separately,  and  convicted  of  the 
offense  charged.  Whether,  after  hav- 
ing been  indicted  for  one  of  such 
offenses  only,  and  convicted  upon 
that  one,  he  could  afterwards  be  in- 
dicted separately  and  convicted  for 


the  other,  is  quite  another  and  dif- 
ferent question,  and  one  which  could 
not  legitimately  arise  until  the  second 
indictment.  It  is  laid  down,  in  some 
of  the  older  authorities,  that  an 
acquittal  upon  an  indictment  for  a 
burglary  with  intent  to  commit  a 
larceny,  but  which  does  not  charge 
the  commission  of  a  larceny,  is  no 
bar  to  a  subsequent  indictment  for 
the  larceny.  The  reason  given  is  that 
the  defendant  could  not  have  been 
convicted  of  the  larceny  on  the  first 
indictment,  inasmuch  as  it  was  not 
charged.  .  .  .  But  if  the  first  in- 
dictment, for  the  burglary,  charges 
the  commission  of  the  larceny  also, 
so  that  the  defendant  may  be  con- 
victed of  the  larceny  if  the  proof  of 
the  burglary  is  insufficient  to  establish 
that  offense,  but  proves  the  other, 
the  reason  of  the  rule  fails,  and  the 
rule  with  it.  The  acquittal  would 
then  be  a  bar  to  the  subsequent  in- 
dictment for  the  larceny.  But  what- 
ever may  be  the  rule  in  regard  to 
acquittals,  there  cannot,  I  apprehend, 
be  two  convictions  for  separate  acta 
constituting  the  same  felony.  If  it 
is  all  the  same  felony,  one  conviction 
is  a  bar  to  any  other  for  the  offense, 
of  whatever  degree.  .  .  .  I  am  of 
the  opinion,  therefore,  that  the  con- 
viction for  the  larceny  which  was 
committed  by  means  of  the  burglary 
will  constitute  a  bar  to  any  subse- 
quent trial  and  conviction  of  the  de- 
fendant for  the  offense  of  burglary. 
It  was  all  one  transaction,  and  con- 
stituted but  one  felony,  though  a  com- 
pound one."  So,  in  Wilson  v.  State 
(Conn.)  supra,  Waite,  Ch.  J.,  said  in 
a  dissenting  opinion:  "In  the  case 
under  consideration,  the  prisoners 
were  convicted  of  the  crime  of  theft, 
in  having  stolen  the  bills  of  the  cor- 
poration, and  in  the  subsequent  infor- 
mation they  were  charged  with 
having  broken  into  the  banking  house, 
vnth  intent  to  commit  that  very  theft. 
The  breaking  the  building  and  taking 
the  bills  were  both  parts  of  one  and 
the  same  transaction,  and  done  with 
the  same  felonious  intent,  and,  with- 
out proof  of  that  intent,  they  must 
have  been  acquitted  in  both  cases. 
Both  parts  of  that  transaction  might 
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have  been  embraced  in  the  same 
count  in  the  information,  and  proved 
under  it,  and  such  is  the  general 
practice.  It  seems,'  says  Russell, 
to  be  the  better  course,  first,  to  lay 
the  intent,  and  then  state  the  par- 
ticular felony,  if  a  felony  has  been 
committed.'  2  Russell,  Crimes,  38. 
Under  such  an  information,  the 
prisoners  might  have  been  convicted 
of  the  whole  offense,  or  of  the  break- 
ing of  the  theft  only,  and  acquitted  of 
the  residue  of  the  charge.  It  has 
been  said  that  the  prosecuting  at- 
torney may  elect  to  join  both  offenses 
in  the  same  information,  or  file  sepa- 
rate ones.  But,  in  my  opinion,  the  law 
gives  him  no  power  to  make  two 
crimes,  or  one,  out  of  the  same  trans- 
action, at  his  pleasure.  The  law,  and 
not  the  attorney,  must  determine  that 
matter.  He  may,  indeed,  elect  to  pros- 
ecute for  the  whole,  or  any  part, 
but  he  can  sustain  but  one  informa- 
tion. Thus,  in  the  case  cited  from  our 
own  reports,  of  the  person  having 
two  counterfeit  bills  in  his  possession. 
It  was  competent  for  the  attorney 
to  file  an  information  against  him 
for  having  both  bills,  or  only  for  hav- 
ing one  of  them,  and  having  adopted 
the  latter  course,  he  could  do  nothing 
in  reference  to  the  possession  of  the 
other  bill.  For  these  reasons,  I  am  of 
opinion  that  the  county  court,  in  hold- 
ing the  plea  in  bar  of  the  defendants 
in  this  court  insufficient,  manifestly 
erred,  and  their  judgment  ought  to 
be  reversed."  In  Ex  parte  Peters 
(1880)  2  McCrary,  408,  12  Fed.  461, 
supra,  the  court  called  attention  to 
the  dissenting  opinion  in  the  case 
last  cited,  saying:  "His  reasoning 
is  so  strong  that  if  it  were  a  question 
of  first  impression,  I  should  be  in- 
clined to  adopt  his  opinion.  Looking, 
however,  to  the  adjudicated  cases,  I 
find  the  law  to  be  very  well  settled 
against  the  position  assumed  by  the 
counsel  for  petitioner." 

A  conviction  for  petit  larceny  has 
been  held  to  constitute  no  bar  to  an 
indictment  for  burglary.  People  v. 
McCloskey  (1860)  5  Park.  Crim.  Rep. 
(N.  Y.)  57,  wherein  the  court  said: 
"The  two  crimes  are  entirely  distinct. 
The  court  before  which  the  first  con- 


viction was  had,  had  no  jurisdiction 
of  the  higher  offense,  and  consequent- 
ly a  conviction  or  acquittal  for  the 
burglary  would  have  been  void  as 
coram  non  judice.  As  the  prisoner 
could  not  have  been  convicted  of  the 
burglary  before  the  court  of  special 
sessions,  he  cannot,  upon  being 
arraigned  and  tried  upon  an  indict- 
ment, in  a  court  having  jurisdiction, 
allege  that  he  is  twice  put  in  jeopardy 
for  the  same  offense.'  Where  the  in- 
dictment is  defective,  the  plea  of 
autrefois  acquit  is  no  bar  to  a  second 
indictment.  ...  A  portion  of  the 
court  cannot  hold  pleas  of  the  offense. 
A  conviction  or  acquittal  will  be  no 
bar  to  a  second  indictment.  .  .  . 
Again,  the  offenses  are  not  the  same. 
Upon  evidence  which  would  sustain 
the  indictment  for  burglary,  the 
prisoner  must  have  been  acquitted  of 
the  misdemeanor.  Unless  the  first 
of  two  indictments  is  such  that  the 
prisoner  might  have  been  convicted 
by  proof  of  the  facts  contained  in  the 
second,  an  acquittal  or  conviction  on 
the  first  is  no  bar  to  the  second. 
.  .  .  The  offenses  (petit  larceny  and 
burglary)  are  distinct  in  their  legal 
character,  and  in  no  case  could  a  party 
indicted  for  the  first  be  convicted 
of  the  second.  .  .  .  The  acquittal 
or  conviction  on  an  indictment,  in 
order  to  be  a  good  defense  to  a  subse- 
quent indictment,  must  be  for  the 
same  identical  offense  charged  in  the 
second  indictment.  .  .  .  The  de- 
murrer to  the  plea  of  former  convic- 
tion for  the  same  offense  was  properly 
allowed." 

In  Texas,  the  Penal  Code  provides 
that  "if  a  house  be  entered  in  such 
manner  as  that  the  entry  comes  within 
the  definition  of  burglary,  and  the 
person  guilty  of  such  burglary  shall, 
after  so  entering,  commit  theft  or 
any  other  offense,  he  shall  be  punished 
for  burglary  and  also  for  whatever 
offense  is  so  committed."  Under  this 
statute  a  conviction  or  acquittal  of 
larceny  does  not  bar  a  subse- 
quent prosecution  for  burglary  com- 
mitted in  the  act  of  taking  the  goods 
stolen.  Smith  v.  State  (1886)  22  Tex. 
Crim.  Rep.  350,  3  S.  W.  238;  Rust  v. 
State  (1892)   31  Tex.  Crim.  Rep.  75. 
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32  Tex.  Urim.  Bep.  563,  25  S.  W.  ZZ; 
Fielder  v.  State  (1899)  40  Tex.  Crim. 
Rep.  184,  49  S.  W.  376;  Hunt  v.  State 
(1901)  —  Tex.  Crim.  Rep.  — ,  60  S.  W. 
965;  Wallace  ▼.  State  (1909)  67  Tex. 
Crim.  Rep.  854,  123  S.  W.  136; 
Clark  y.  State  (1910)  59  Tex.  Grim. 
Rep.  246,  29  L.R.A.(N.S.)  323,  128 
S.  W.  131;  Roman  v.  State  (1911)  64 
Tex.  Crim.  Rep.  515,  142  S.  W.  912. 
Thus,  in  Loakman  v.  State  (1894)  32 
Tex.  Crim.  Rep.  663,  26  S.  W.  22,  the 
court  said:  "This  conviction  was  for 
burglary.  Defendant  had  previously 
been  convicted  of  theft  of  the  property 
taken  from  the  house  alleged  to  have 
been  burglarized.  Upon  the  call  of 
this  case,  he  interposed  that  convic- 
tion in  bar  of  this  prosecution.  The 
court  did  not  err  in  overruling  the 
plea.  Conviction  for  both  offenses  is 
expressly  authorized  by  the  statute. 
Penal  Code,  arts.  712,  713.  We  have 
a  line  of  decisions  in  this  state,  be- 
ginning with  Shepherd's  Case  (1876) 
42  Tex.  501,  holding,  with  the  com- 
mon law  that,  where  the  indictment 
charges  both  burglary  and  theft,  the 
theft  would  be  included  in  the  burgla- 
ry, and  that  in  such  a  case  convic- 
tion for  burglary  would  be  a  bar  to  a 
subsequent  prosecution  for  the  theft 
Robertson  v.  State  (1879)  6  Tex.  App. 
669;  Struckman  v.  State  (1880)  7 
Tex.  App.  581 ;  Howard  v.  State  (1880) 
8  Tex.  App.  447;  Smith  v.  State 
(1886)  22  Tex.  App.  350,  3  S.  W.  238; 
Shepherd  v.  State  (1876)  42  Tex.  501. 
Our  statute  provides  that  'if  a  house 
be  entered  in  such  manner  as 
that  the  entry  comes  within  the  def- 
inition of  burglary,  and  the  person 
guilty  of  such  burglary  shall,  after 
so  entering,  commit  theft  or  any  other 
offense,  he  shall  be  punished  for 
burglary,  and  also  for  whatever  other 
offense  is  so  committed.'  Penal  Code, 
art.  712.  Again :  'If  the  burglary  was 
effected  for  the  purpose  of  committing 
one  felony,  and  the  person  guilty 
thereof  shall,  while  in  the  house, 
commit  another  felony,  he  shall  be 
punishable  for  any  felony  so  com- 
mitted as  well  as  for  the  burglary.' 
Penal  Code,  art.  713.  These  statutes 
are  evidently  in  conflict  with  the  com- 


tion  at  issue,  and,  being  the  authori- 
tative legislation  of  this  state, 
must  and  do  abrogate  all  rules  of 
procedure  known  to  the  common  law 
that  are  in  conflict  with  their  provi- 
sions." 

ninstratloas. 

In  State  v.  Martin  (1882)  76  Mo. 
337,  4  Am.  Crim.  Rep.  86,  the  court 
said:  "The  solution  of  this  question 
depends  upon  the  fact  as  to  whether 
the  indictment  charges  but  one  or 
two  distinct  and  separate  offenses.  If 
the  larceny  charged  is  in  law,  so 
combined  with  the  burglary  as  to 
make  the  charge  simply  an  aggravat- 
ed burglary,  the  plea  relied  up- 
on is  an  effectual  bar  to  the  prosecu- 
tion. But  if  the  said  burglary  and 
larceny  are  each  distinct  offenses,  the 
plea,  while  good  as  to  the  larceny,  is 
bad  as  to  the  burglary,  as  the  plea  of 
autrefois  convict  must  allege  and  the 
proof  must  show  that  the  offense 
for  which  the  defendant  was  con- 
victed is  the  offense  alleged  in  the 
indictment.  .  .  .  That  the  burglary 
and  larceny  alleged  to  have  been 
committed  by  defendant  are  separate 
offenses  has  been  decided  by  this 
court,  in  the  case  of  State  v.  Alex- 
ander (1874)  66  Mo.  131,  where  de- 
fendant was  in  the  same  count 
charged  with  burglary  in  the  first 
degree  and  also  with  larceny.  He 
was  convicted  of  burglary  in  the 
second  degree  and  also  of  larceny. 
The  judgment  was  aflirmed  as  to  lar- 
ceny, but  reversed  as  to  the  burglary 
on  the  sole  ground  that  defendant 
was  convicted  of  burglary  in  the  sec- 
ond degree,  while  the  indictment 
charged  burglary  in  the  first  degree. 
They  were  thus  treated  as  separate 
offenses.  So,  in  the  case  of  State 
V.  Barker  (1876)  64  Mo.  283,  where 
the  indictment  contained  one  count 
charging  defendant  with  burglary  and 
larceny,  it  was  held  that  the  court 
properly  instructed  the  jury  that  they 
might  find  defendant  guilty  of  the 
larceny  and  acquit  him  of  the  bur- 
glary. It  necessarily  follows  from 
the  ruling  in  said  cases,  that  the  two 
offenses  are  distinct,  for  if  they 
constituted  but  one  offense,  an  acquit- 
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tal  of  the  burglary  would  also  be  an 
acquittal  of  the  larceny,  and  vice 
versa.  This  conclusion  is  not,  how- 
ever, left  to  logical  deduction,  as,  in 
the  case  of  State  v.  Brnflfey  (1882)  75 
Mo.  389,  it  was  expressly  held  that 
'burglary  and  larceny  are  two  distinct 
and  independent  offenses.  The  Re- 
vised Statutes,  §  1301,  permit  a  prose- 
cution for  both  in  the  same  count,  or 
in  separate  counts,  but  nowhere  inti- 
mates that  the  two  may  be  regarded 
as  one  offense.  On  the  contrary, 
provision  is  made  in  the  same  section 
for  a  separate  assessment  of  punish- 
ment for  each  of  the  two  crimes.' 
The  case  last  cited  .  .  .  fully  sus- 
tains the  action  of  the  trial  court 
in  holding  that  the  plea  in  bar,  while 
good  as  to  larceny,  was  bad  as  to  the 
burglary." 

So,  in  People  v.  Devlin  (1904)  143 
CaL  128,  76  Pac.  900,  it  was  said: 
"The  court  sustained  the  objection  of 
the  prosecution  on  the  ground  that 
the  conviction  of  petit  larceny,  com- 
mitted during  the  same  transaction 
and  immediately  after  entering  the 
building,  is  not  a  bar  to  a  charge  of 
burglary.  This  presents  the  sole  and 
only  question  in  the  case.  The  plea 
of  'once  in  jeopardy,'  to  be  good,  must 
be  for  the  offense  charged  in  the 
information.  Penal  Code,  §  1017, 
Bubd.  4.  Burglary  is  the  entering  of 
a  building  or  structure  with  intent 
to  commit  grand  or  petit  larceny  or 
any  felony.  Penal  Code,  §  459.  Lar- 
ceny is  the  felonious  stealing  or 
carrying  away  the  personal  property 
of  another.  Penal  Code,  §  484.  It 
is  evident  that  one  can  commit  bur- 
glary by  entering  a  building  with  in- 
tent to  commit  any  felony,  such  as 
rape,  robbery,  arson,  or  murder.  It 
is  also  evident  that  the  crime  con- 
sists of  the  entry  with  the  intent  set 
forth  in  the  statute.  After  one  has 
entered  a  building  with  intent  to 
commit  any  other  felony  than  grand 
or  petit  larceny,  he  has  committed 
burglary,  but  he  may  then  find  that 
it  is  impossible,  for  various  reasons, 
to  commit  the  felony  which  it  was  his 
intention  to  commit  when  he  entered, 
and  conclude  to  commit  larceny  by 
stealing  some  article  of  value  in  the 


building.  He  thus,  in  rapid  succes- 
sion, commits  two  crimes.  Indeed, 
after  he  has  committed  burglary,  he 
might,  under  favorable  circumstances, 
commit  any  felony  named  in  the 
statute.  He  might  commit  rape,  and 
in  such  case  he  would  be  guilty  of 
burglary  and  also  of  rape.  There- 
fore, we  conclude  that  the  evidence 
did  not  show,  or  tend  to  show,  that 
defendant  had  been  before  in  jeop- 
ardy for  burglary.  ...  It  was 
said  by  this  court  in  People  v.  Garnett 
(1866)  29  CaL  625:  'Larceny  ia 
not  necessarily  included  in  burglary, 
like  manslaughter  in  murder,  within 
the  sense  of  the  statute;  on  the  con- 
trary, it  is  no  part  of  it.  The  offense 
of  burglary  is  complete  without  any 
larceny  being  committed.  The  rela- 
tion contemplated  by  the  statute  does 
not  exist  between  burglary  and  such 
other  felony,  if  any,  as  may  chance 
to  be  committed  by  the  defendant  at 
the  same  time.'  " 

Likewise,  in  Wilson  v.  State  (1855) 
24  Conn.  57,  it  was  said :  "It  will  be 
seen  that  there  is  a  difference  in  the 
two  offenses  charged  in  the  two  in- 
formations against  the  prisoner, 
founded  in  the  very  nature  and  es- 
sence of  the  offenses  themselves. 
Theft  is  a  common-law  crime,  and  its 
definition  is  well  understood.  Break- 
ing a  shop  with  intent  to  steal  is  a 
statute  offense  only,  and  the  act  thus 
made  criminal  is  the  act  of  break- 
ing; its  criminality  depending,  as  in 
all  cases,  upon  the  intent  wifh  which 
it  is  done,  and  which,  in  the  present 
instance,  must  be  a  specific  intent  to 
steal.  The  offense  is  complete, 
whether  the  theft  is  consummated  or 
not.  It  need  not  be  consummated  at 
all;  may  be  forcibly  prevented;  the 
purpose  to  steal  may  be  abandoned; 
and  still  the  prisoner  may  have  done 
every  act  necessary  to  constitute 
the  crime  prohibited  by  this  statute. 
Undoubtedly,  proof  of  a  theft  actually 
committed  would  be  the  very  highest 
evidence  of  the  specific  intent  which 
is  an  element  in  the  crime,  the 
intent  to  steal,  but  it  is  not  necessary 
even  for  that  purpose.  The  intent 
may  sufficiently  appear  from  other 
circumstances.    Certainly,  if  theft  la 
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oot  even  a  constituent  element  of  the 
statute  offense,  the  accused,  in  the 
present  case,  cannot  be  said,  by  a 
conviction  for  larceny,  to  have  been 
in  jeopardy  on  a  charge  of  breaking 
with  intent  to  steal." 

It  appeared  in  Territory  v.  Willard 
(1889)  8  Mont.  328,  21  Pac.  801, 
that  the  defendants  burglarized  a 
saloon  in  the  city  of  Butte  and  btole 
therefrom  a  lot  of  cigars  and  wines. 
Two  indictments  were  found  against 
them, — one  for  larceny  and  the  other 
for  burglary.  They  were  first  tried 
and  convicted  of  larceny,  and  on 
being  arraigned  for  trial  on  the 
burglar}-  charge  they  pleaded  the 
former  conviction  in  bar.  On  the 
trial  of  the  plea  it  was  admitted  by 
the  prosecuting  attorney  that  the  de- 
fendants were  the  same;  that  the 
saloon  from  which  the  goods  de- 
scribed in  the  larceny  indictment 
were  taken  was  the  one  set  forth  in 
the  burglary  indictment;  and  that  the 
goods  described  in  the  larceny  indict 
ment  were  the  identical  goods 
which,  in  the  burglary  indictment,  it 
was  charged  the  defendants  intended 
to  steal.  It  was  held  that  the  de- 
fendants had  never  been  in  jeopardy 
for  the  crime  of  burglary,  the  court 
jsaying:  "Burglary  is  defined  by  the 
statute  to  be  the  entering  of  any 
house,  room,  apartment,  tenement, 
shop,  warehouse,  store,  mill,  barn, 
stable,  outhouse,  or  other  building, 
tent,  steamboat,  or  rail  car,  with  in- 
tent to  commit  grand  or  petit  larceny, 
or  any  felony.  The  conuuission  of  the 
crime  in  the  nighttime  constitutes 
burglary  in  the  first  degree;  to  perpe- 
trate the  offense  in  the  daytime  is 
burglary  in  the  second  degree.  See 
Mont.  Crim.  Laws,  div.  4,  §§  73,  74. 
Larceny  is  the  felonious  taking  of  the 
goods  or  property  of  another  with 
intent  to  deprive  the  owner  thereof, 
and  to  convert  the  same  to  the  taker's 
us'e.  It  is  plain  from  the  definitions 
that  they  are  two  distinct  crimes; 
and  the  larceny  is  not  necessarily  in- 
cluded in  the  burglary.  In  order  to 
sustain  the  indictment  for  burglary 
it  would  only  be  essential  to  prove 
the  felonious  entry  with  the  intent, 
while  to  convict  on  the  charge  of  lar- 


ceny it  becomes  necessary  to  show  the 
taking,  for  the  entry  may  have  been 
without  any  felonious  intent.  Bur- 
glary, on  the  other  hand,  may,  as  it 
frequently  does,  exist  without  actual 
theft;  and  larceny  may  be  committed 
without  burglary.  Therefore,  in  mak- 
ing out  the  case  of  larceny  the  prose- 
cution need  not  show  any  bur- 
glarious intent  or  entering — it  is  only 
necessary  to  prove  the  usual  elements 
of  theft;  that  is,  the  venue,  the 
identity  of  the  accused,  the  felonious 
taking,  the  intent  to  convert  to  the 
taker's  use  the  property  stolen,  its 
value,  the  ownership,  and  that  the 
offense  occurred  within  the  time 
limited  for  such  prosecutions.  The 
burglary  need  not  have  been  offered 
to  make  out  the  case  of  larceny,  and 
if  it  was  so  offered,  it  was  entirely 
unnecessary.  Nor  could  the  two  of- 
fenses have  been  included  in  the 
same  indictment  without  violating  the 
statute  (Mont.  Crim.  Laws,  div.  3,  § 
188),  which  declares  in  unmistakable 
language  that  an  indictment  shall 
charge  but  one  offense.  .  .  .  The 
defendants  were  never  on  trial  for 
burglary,  nor  while  being  tried  for 
larceny  were  they  in  any  danger  of 
conviction  for  the  former  crime." 

In  State  v.  Hooker  (1907)  145  N.  C. 
581,  59  S.  E.  866,  an  acquittal  of  a 
charge  of  stealing  certain  articles 
was  held  not  to  bar  a  subsequent 
prosecution  for  breaking'  and  enter- 
ing a  store  where  those  articles  were 
kept,  with  the  intent  to  steal  the 
same.  To  the  same  effect,  see  Com.  v. 
Tadrick  (1896)  1  Pa.  Super.  Ct.  555. 

In  State  v.  Burns  (1915)  263  Mo. 
593,  173  S.  W.  1070,  wherein  the  in- 
formation charged  that  the  defendant 
"feloniously  and  burglariously,  forci- 
bly did  break  and  enter,  with  intent 
then  and  there,  and  thereby  felonious- 
ly and  burglariously,  to  steal,  take, 
and  carry  away  certain  personal  prop- 
erty in  the  said  building  and  out- 
house," a  verdict  finding  the  defend- 
ant "guilty  of  larceny,  and  that 
the  larceny  was  burglariously  com- 
mitted," was  held  to  bar  a  subsequent 
prosecution  for  either  the  larceny  or 
the  burglary  charged  in  the  informa- 
tion. A.  S.  M. 
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M.  T.  RUNYON  et  ak 

V. 

W.  BOYD  MORROW,  Judge. 

KentuoTeg  Court  of  Appeals— November  18,  1091, 
(192  Ky.  785,  234  S.  W.  804.) 

Courts  —  cmiflict  of  jarisdicticm  —  hoasebreaking  and  larceny. 

1.  The  breaking  of  a  building  and  stealing  an  automobile  therefrom  con- 
stitute a  single  offense  within  the  provision  of  a  statute  requiring  offenses 
to  be  tried  in  the  county  where  committed,  and  therefore  the  courts  of  such 
county  cannot  be  deprived  of  jurisdiction  by  the  arrest  of  the  offender 
on  a  charge  of  larceny  of  the  automobile  in  anoHter  counly  into  which 
the  machine  is  taken. 

[See  note  on  this  question  beginning  on  page  636.] 


Venae  —  of  larceny. 

2.  A  simple  larceny  is  punishable  in 
any  county  to  which  the  thief  may 
carry  the  stolen  article  with  a  contin- 
uing felonious  intent  to  make  it  the 
subject  of  larceny. 

[See  17  R.  C.  L.  46.] 

Former  jeopardy  —  effect  of  convic- 
tion or  acquittal  of  part  of  crime. 

3.  A  prosecution  and  conviction  or 
acquittal  for  any  part  of  a  single 
crime  bars  any  further  prosecution  for 
an  offense  made  up  of  the  whole  or 
part  of  the  same  crime. 

[See  8  R.  C.  L.  145.] 


Criminal    law   —   how    question    of 
prosecution  for  part  of  crime  raised. 

4.  The  question  whether  or  not  a 
conviction  or  acquittal  ui>on  an  in- 
tegral part  of  a  crime  so  as  t»  bar 
prosecution  for  it  has  occurred  can  be 
raised  only  by  plea  of  former  jeop- 
ardy. ■ 

Definition  —  jeopardy. 

5.  Jeopardy  does  not  exist,  at  least 
until  a  person  is  put  upon  trial  be- 
fore a  court  of  competent  jurisdiction, 
upon  indictment  or  information  suffi- 
cient to  sustain  a  conviction,  and  a 
jury  has  been  impaneled  and  sworn, 
and  charged  with  his  deliverance. 

[See  8  R.  C.  L.  138;  2  R.  C.  L.  Supp; 
658.] 


Application  by  petitioners  for  a  writ  to  prohibit  respondent  from  pro- 
ceeding to  try  them  for  the  crime  of  breaking  into  a  garage  and  stealing 
an  automobile.    Application  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Denton  &  Perkins,  for  peti-     transaction,  then  the  prosecution  of 


tioners 

It  will  hardly  be  questioned  that  one 
charged  with  larceny  may  be  prose- 
cuted either  in  the  county  where  he 
first  took  the  property  or  in  any  coun- 
ty into  which  he  carries  it. 

Thomas  v.  Com.  12  Ky.  L.  Rep.  903, 
15  S.  W.  861;  Allison  v.  Com.  83  Ky. 
254,  7  Am.  Crinu  Rep.  301;  Massie  v. 
Com.  90  Ky.  485, 14  S.  W.  419 ;  Macklin 
V.  Com.  93  Ky.  294,  19  S.  W.  931. 

The  indictment  in  the  Pulaski  cir- 
cuit court,  while  charging  a  breaking 
charges  also  a  larceny  of  the  automo- 
bile, the  larceny  of  which  is  also 
charged  in  the  Rockcastle  proceed- 
ings.   If  it  charges  one  and  the  same 


one  would  be  a  bar  to  the  other. 

Fisher  v.  Com.  1  Bush,  211,  89  Am. 
Dec.  620;  Triplett  v.  Com.  84  Ky.  196, 
1  S.  W.  84;  1  Bish6p,  Crim.  Law,  509; 
Sullivan  v.  Com.  9  Ky.  L.  Rep.  420,  5 
S.  W.  365;  Richards  v.  Com.  24  Ky.  L. 
Rep.  14,  67  S.  W.  818;  Gaskins  v.  Com. 
97  Ky.  494,  30  S.  W.  1017;  Com.  v.  Gill, 
28  Ky.  L.  Rep.  879,  90  S.  W.  605;  Car- 
man V.  Com.  26  Ky.  L.  Rep.  1048,  76 
S.  W.  1078. 

Petitioners  are  entitled  to  be  tried 
in  the  jurisdiction  in  which  the  law 
provides  they  shall  be  tried. 

Hargis  v.  Parker,  27  Ky.  L.  Rep.  441, 
69  L.R.A.  270,  86  S.  W.  704. 
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Mr.  L.  W.  Bethuram  also  ior  peti- 
tioners. 

Messrs.  William  Waddle  and  B.  L. 
Waddle  for  respondent. 

Hurt,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiffs,  M.  T.  Runyon  and 
L.  0.  Wilson,  who  have  been  indict- 
ed in  the  Pulaski  circuit  court  for  a 
violation  of  §  1162,  Ky.  Stat.,  seek 
a  writ  to  prohibit  Honorable  W. 
Boyd  Morrow,  who  is  the  judge  of 
that  court,  from  proceeding  to  try 
them  for  the  crime  charged  in  the 
indictment.  The  facts  relating  to 
the  matter,  as  averred  In  the  peti- 
tion, and  the  exhibits  filed  there- 
with, are  that  they  were  arrested  in 
Rockcastle  county  upon  a  warrant 
chargirtfe  them  with  the  crime  of 
grand  larceny,  committed  by  steal- 
ing an  automobile  in  the  latter  coun- 
ty. The  warrant  was  issued  by  the 
judge  of  the  Rockcastle  county 
court.  They  were  taken  before  the 
judge  who  issued  the  warrant,  and 
there  waived  an  examining  trial, 
and  the  judge  entered  an  order  re- 
quiring them  to  appear  before  the 
circuit  court  of  Rockcastle  county, 
at  its  next  term,  to  answer  any  in- 
dictment that  might  be  found 
against  them  upon  the  charge,  and, 
if  convicted,  to  render  themselves 
in  execution  of  the  judgment,  and 
also  by  the  same  order  admitted 
them  to  bail,  and  they  executed  the 
necessary  bonds  to  assure  compli- 
ance with  the  order.  Thereafter  the 
grand  jury  of  the  Pulaski  circuit 
court  returned  an  indictment 
against  them  in  which  they  are  ac- 
cused of  the  crime  of  feloniously 
breaking  into  a  garage,  which  is  al- 
leged to  be  an  outhouse  belonging  to 
and  used  in  connection  with  a  dwell- 
ing house  of  J.  E.  Moore,  and  felo- 
niously taking  away  therefrom  an 
automobile  which  was  the  property 
of  Moore,  with  the  intent  to  convert 
it  to  their  own  use,  and  to  per- 
manently deprive  the  owner  of  the 
ownership,  use,  and  possession  of  it. 
This  outhouse  was  alleged  in  the  in- 
dictment to  be  situated  in  Pulaski 
county.  It  is  averred  in  the  peti- 
tion, and  not  denied,  that  the  felo- 
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nious  breaking  into  the  outhouse, 
and  the  felonious  taking  and  carry- 
ing away  of  the  automobile  there- 
from, with  which  the  indictment  in 
the  Pulaski  circuit  court  accuses 
them,  are  the  same  circumstance 
and  the  same  acts  upon  which  the 
charge  of  grand  larceny  is  made 
against  them  in  the  warrant  issued 
by  the  judge  of  the  Rockcastle  coun- 
ty court,  and  by  virtue  of  which 
they  were  arrested  and  held  to  an- 
swer before  the  Rockcastle  circuit 
court.  The  automobile  which  the 
indictment  accuses  them  of  feloni- 
ously taking  away  from  the  out- 
house of  Moore  in  Pulaski  county  is 
the  same  as  the  one  for  the  stealing 
of  which  they  are  accused  of  grand 
larceny  by  the  proceedings  before 
the  county  judge  of  Rockcastle 
county,  and  tiie  acts  which  consti- 
tuted the  felonious  taking  from  the 
outhouse  in  the  indictment  are  the 
same  acts  which  constitute  the  lar- 
ceny charged  in  the  warrant.  At 
the  time  the  warrant  was  issued 
against  them  accusing  them  of 
grand  larceny  in  Rockcastle  county, 
and  at  the  time  they  were  arrested 
and  required  by  the  judge  of  the 
Rockcastle  county  court  to  execute 
bond  for  their  appearance  to  answer 
before  the  Rockcastle  circuit  court, 
no  proceeding  of  any  kind  connected 
with  the  affair  had  been  instituted 
against  them  in  Pulaski  county,  and 
an  indictment  had  not  yet  been  r%- 
turned  against  them  in  the  Rock- 
castle circuit  court  for  any  offense 
connected  with  the  charge  which 
they  were  held  to  answer  in  that 
court. 

The  plaintiffs  insist  that  the  Pu- 
laski circuit  court  is  without  juris- 
diction to  try  the  indictment  now 
pending  in  that  court,  because  the 
crime  charged  in  the  indictment  is 
the  same  as  that  charged  in  the  war- 
rant upon  which  they  were  arrested 
in  Rockcastle  county,  and,  they  hav- 
ing been  arrested  before  any  indict- 
ment for  the  crime  was  found  in 
Pulaski  county,  that  the  jurisdiction 
to  punish  them  for  the  crime  was 
fixed  in  Rockcastle  county.  In  or- 
der to  uphold  the  contention  that 


Digitized  by 


Google 


634 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


the  crime  for  which  they  were  in- 
dicted is  the  same  as  that  with 
which  they  were  charged  in  the 
warrant,  it  is  insisted  that  the  com- 
monwealth, through  its  officers, 
elected  to  carve  out  of  the  acts 
which  constituted  the  crime,  the 
crime  of  larceny,  and  to  proceed 
against  them  therefor,  and,  having 
elected  to  charge  them  with  larceny, 
it  cannot  now  proceed  against  them 
for  any  other  crime  which  the  acts 
committed  may  constitute,  because  a 
conviction  of  larceny  would  be  a  bar 
to  their  conviction  of  any  other 
crime,  which  it  would  be  necessary 
to  prove  by  the  evidence  of  the  same 
facts  which  proved  the  larceny.  It 
is  also  insisted  that,  although  they 
may  have  stolen  the  automobile  in 
Pulaski  county,  when  they  carried 
it  into  Rockcastle  county  the  courts 
of  either  county  were  clothed  with 
jurisdiction  of  the  crime,  because, 
having  been  first  arrested  in  the 
latter  county,  at  a  time  when  no  in- 
dictment was  pending  against  them 
for  the  crime  in  Pulaski  county,  the 
jurisdiction  of  the  crime  became 
fixed  in  Rockcastle  county,  as  pro- 
vided by  §  24  of  the  Criminal  Code. 

The  two  statutes  which  fixed  the 
jurisdiction  to  punish  offenses,  with 
some  exceptions  to  the  rule  estab- 
lished by  them,  are  §  1145,  Ky.  Stat, 
and  §  24  of  the  Criminal  Code.  The 
former  of  these  provides  as  follows : 
"All  offenses  shall  be  tried  in  the 
cburts,  or  by  the  tribunals,  of  that 
county  or  city  having  jurisdiction 
of  them  in  which  they  were  commit- 
ted, except  in  cases  otherwise  pro- 
vided for." 

The  latter  statute  provides  as  fol- 
lows :  "If  the  jurisdiction  of  an  of- 
fense be  in  two  or  more  counties, 
the  defendant  shall  be  tried  in  the 
county  in  which  he  is  first  arrested, 
unless  an  indictment  for  the  offense 
be  pending  in  another  county." 

It  will  be  observed  that  an  offense 
of  which  the  courts  in  two  or  more 
counties  have  not  jurisdiction  must, 
in  every  instance,  be  tried  in  the 
county  in  which  it  was  committed. 
The  offense  of  feloniously  breaking 
into  a  house  and  feloniously  taking 


property  of  value  therefrom,  as  de- 
nounced by  §  1162,  Ky.  Stat.,  al- 
though composed  of  the  two  ele- 
ments of  a  felonious  breaking  and  a 
felonious  taking,  is  a  single  offense, 
and  to  constitute  it  both  of  these 
elements  must  be  present,  one  is  as 
necessary  as  the  other,  and  without 
either  the  offense  is  not  committed. 
For  this  reason  it  has  been  held  that 
larceny  is  not  a  degree  of  the  crime 
denounced  by  S  1164,  Ky.  Stat.,  and 
upon  a  trial  of  one  indicted  for  the 
crime  it  was  not  proper  to  so  in- 
struct the  jury  that  liie  defendant 
could  be  found  guilty  of  a  similar 
larceny.  The  crime  denounced  by 
§  1164,  Ky.  Stat.,  is  so  similar  to  the 
one  described  by  §  1162,  Ky.  Stat., 
that  no  reason  is  apparent  why  the 
same  construction  should  not  be 
placed  upon  it.  Drake  v.  Com.  31 
Ky.  L.  Rep.  1286,  104  S.  W.  1000; 
Farris  v.  Com.  90  Ky.  637, 14  S.  W. 
681 ;  Thomas  v.  Com.  150  Ky.  374, 
150  S.  W.  376;  WaDace  v.  Com.  162 
Ky.  85,  172  S.  W.  118.  Feloniously 
breaking  a  house  and  feloniously 
taking  property  therefrom  must 
necessarily  be  done  where  the  house 
is.  The  acts  are  local,  and  no  ex- 
ception of  the  jurisdiction  of  the  of- 
fense from  the  rule  stated  in  §  1145, 
Ky.  Stat.,  has  been  made,  and  hence 
the  county  wherein  it  is  committed 
alone  has  jurisdiction  to  try  it.  The 
proceeding  against  the  defendants 
for  a  simple  larceny  is  not  the  same 
offense  for  which  they  are  indicted 
in  the  Pulaski  circuit  court.  The 
accusation  of  larceny  is  simply  one 
of  the  elements  which  go  to  make  up 
the  offense  of  feloniously  breaking 
a  house  and  feloniously  taking 
therefrom  property  of  value.  One 
indicted  for  larceny  cannot  be  con- 
victed of  the  crime  of  feloniously 
breaking  a  house  and  feloniously 
taking  property  therefrom,  nor  can 
one  indicted  for  the  latter  offense  be 
convicted  of  the  former.  The  pun- 
ishment for  feloniously  breaking  a 
house  and  feloniously  taking  prop- 
erty of  value  therefrom  is  impris- 
onment in  tiie  penitentiary  from 
two  to  ten  years,  while  the  punish- 
ment for  a  grand  larceny  is  from 
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ceny  is  from  thirty  days  to  twelve 
months  in  the  county  jail.  The 
question  presented  here  is  whether 
one  who  has  been  £ruilty  of  the  crime 
of  feloniously  breaking  into  a  house 
and  feloniously  taking  property 
therefrom  can,  by  carrying  the 
stolen  property  into  another  coun- 
ty, and  there  being  proceeded 
against  for  a  simple  larceny  and  ar- 
rested for  that  offense,  thereby 
destroy  the  power  and  the  jurisdic- 
tion of  the  courts  to  punish  him  in 
the  county  where  the  actual  offense 
was  committed,  and  for  the  actual 
and  greater  offense. 

There  is  no  doubt  that  a  simple 
larceny  is  punishable  in  any  county 
to  which  the  thief 
tarein?'  may  carry  the  sto- 

len article  with  a 
continuing  felonious -intent  to  make 
it  the  subject  of  larc«iy.  Massie  v. 
Com.  90  Ky.  485,  14  S.  W.  419; 
Thomas  v.  Ck)m.  12  Ky.  L.  Rep.  903, 
15  S.  W.  861.  This  is  held  upon  the 
fiction  of  the  law  that  the  legal  pos- 
session of  the  property  remains  in 
the  owner,  and  when  the  thief  car- 
ries it  into  another  county  the  con- 
tinuance of  the  trespass  amounts  to 
a  new  taking  and  a  new  asportation, 
and  hence  a  new  felony,  and  he  may 
be  punished  in  that  county  for  the 
felony  committed  in  it;  and  to  fix 
the  jurisdiction  so  that  but  one 
punishment  may  be  inflicted  for  the 
crime  actually  committed,  the  pro- 
visions of  8  24,  Criminal  Code,  may 
be  invoked  to  prevent  his  punish- 
ment in  the  jurisdiction  where  the 
crime  was  originally  committed, 
and  also  in  the  new  jurisdiction. 
Hence  §  24  of  the  Criminal  Code, 
when  the  thief  is  arrested  and  pro- 
ceeded against  for  the  offense  which 
he  commits  in  the  county  to  which 
he  carries  the  property,  and  is  ar- 
rested for  the  offense,  before  an  in- 
dictment is  returned  in  the  county 
where  he  committed  the  original 
offense,  and  for  such  offense  the 
latter  county  is  ousted  of  its  juris- 
diction to  punish  him  for  the  orig- 
inal offense.  So,  if  the  contention 
of  the  plaintiffs  is  correct,  this  case 


tion:  The  jurisdiction  for  punish- 
ing plaintiffs  for  the  element  of 
larceny  existing  in  the  crime  com- 
mitted by  them  is  fixed  in  Rock- 
castle county,  and  the  punishment 
of  them  for  the  element  of  feloni- 
ously breaking  the  house  remains  in 
Pulaski  county,  and  thus  the  Pulas- 
ki circuit  court  is  ousted  of  its 
jurisdiction,  because,  without  the 
element  of  feloniously  taking  and 
carrying  away  property  from  the 
house,  no  offense  is  committed  un- 
der the  statute  by  the  felonious 
breaking.  Drake  v.  Com.  31  Ky.  L. 
Rep.  1286,  104  S.  W.  1000;  Wallace 
v.  Com.  162  Ky.  85,  172  S.  W.  118. 
Evidently  no  such  contention  is 
founded  in  merit.  No  such  situa- 
tion could  have  been  contemplated 
by  the  lawmakers.  Such  a  con- 
struction would  be  to  permit  and 
allow  subordinate  officers  of  the 
commonwealth  to  unwittingly  de- 
stroy the  power  to  punish  for  crime 
without  tiie  concurrence  or  knowl- 
edge of  the  ofiicers  of  the  law,  who 
are  especially  delegated  by  the  laws 
for  the  purpose  of  conducting  pros- 
ecutions. Section  24  of  the  Crim- 
inal Code  clearly  indicates  that  two 
or  more  counties  cannot  have  ju- 
risdiction of  an  offense,  except 
that  it  be  the  same  offense  in 
each  county,  and  the  purpose  of 
the  statute  was  not  to  permit  of 
the  carving  out  of  one  element 
of  an  offense  in  one  county  and 
thereby  to  bar  the  prosecution 
for  the  offense  actually  committed 
in  tile  county  where  committed. 
Likewise,  the  entire  offense  of  felo- 
niously breaking  into  a  house  and 
feloniously  taking  property  of  value 
therefrom,  which  constitutes  a 
single  offense,  cannot  be  committed, 
except  in  one  coun-  co«Ft»-coninot 
ty;  and  for  that  of  jnrudiction— 
reason  the  officials  iSSYarc'enr'"* 
of  another  county 
could  never  assume  jurisdiction  of 
it,  or  acquire  jurisdiction  of  it  by 
prosecuting  for  one  element  of  the 
offense,  and,  as  we  have  heretofore 
shown,   technically  the   offense  of 
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larceny  committed  in  Rockcastle 
county  is  not  the  same  offense  as 
the  larceny  committed  by  felonious- 
ly taking  property  from  the  house 
which  was  broken  in  Pulaski  coun- 
ty. 

The  question  whether  or  not  the 
commonwealth,  after  it  has  carved 
out  a  crime  from  the  acts  conmiit- 
ted,  has  authority  to  charge  the 
accused  with  a  crime  which  includes 
all  the  elements  necessary  to  make 
another  crime,  including  the  one 
with  which  it  has  already  accused 
him,  is  not  a  question  to  be  deter- 
mined in  advance  of  a  conviction  or 
acquittal  of  the  crime  first  charged, 
or  the  accusation  upon  which  the 
culprit  is  first  tried.  It  is  elemen- 
tary that  a  prosecution  and  convic- 
tion or  acquittal  of  any  part  of  a 

single  crime  bars 
^™ct  of  c^'**^  *"y  further  pros- 
vtctton  or  ae-  ecutiou  f  or  an  of- 
Sfcrim^""*     fense   made   up   of 

the  whole  or  pwl;  of 
the  same  crime.  This  question, 
however,  can  only  arise  upon  a  plea 


of  former  jeopardy,  and  a  jeopardy 
does   not   exist,   at 
least  until  a  person  jeopardyr" 
is    put    upon   trial, 
before  a  court  of  competent  juris- 
diction, upon  indictment  or  infor- 
mation sufficient  to  sustain  a  convic- 
tion, and  a  jury  has  been  impaneled 
and  sworn,  and  charged  with  his 
deliverance.     Williams  v.  Com.  78 
Ky.  93;  Turner  v.  Com.  19  Ky.  L. 
Rep.  1161,  42  S.  W. 


Orlmlnml  Ia-w— 
hovr  aneatloB  of 


1129 ;      Drake      v. 

Com.  29  Ky.  L.  Rep.  proiieS^tiVnTo^' 

981,  96  S.  W.  680;  KSTel.' "'"* 

Colliver  v.  €om.  90 
Ky.  262,  13  S.  W.  922. 

If  the  plaintiffs  are  ever  brought 
to  trial  upon  the  larceny  charge  pre- 
ferred against  them  in  Rockcastle 
county,  after  the  disposition  of  the 
indictment  in  Pulaski  county,  it  will 
then  be  sufficient  time  to  take  into 
consideration  the  question  of  a  for- 
mer jeopardy. 

The  petition  is  therefore  dis- 
missed, and  the  temporary  order  of 
prohibition  heretofore  made  is  set 
aside. 


ANNOTATION. 

Pendency  in  one  county  of  charge  of  larceny  at  bar  to  mbseqnent  charge  m 
another  county  of  ofFense  which  involvea  both  feloniou*  breaking  and 
feloniotu  taking  of  same  property. 


It  seems  to  be  established  that  an 
acquittal  or  conviction  of  larceny  does 
not  bar  a  prosecution  for  burglary. 
See  the  annotation  appended  to  Gam- 
bron  V.  State,  ante,  623. 

That  rule  would  appear  to  sustain 
the  reported  case  (Runyon  v.  Morbow, 
ante,  632)  which  seems  to  be  the  only 
decision  in  which  has  arisen  the  ques- 
tion whether  the  pendency  in  one  coun- 
ty of  a  charge  of  larceny  is  a  bar  to 
a  prosecution  for  the  offense  of  break- 
ing into  a  house  and  feloniously  tak- 
ing property  therefrom  in  the  county 
where  committed.  It  is  held  in  that 
case  that  since  the  offense  of  simple 
larceny  is  a  different  offense  from  the 
statutory  offense  of  breaking  into  a 
house  and  feloniously  taking  property 
therefrom  as  defined  by  the  Kentucky 


statute,  the  arrest  and  pendency  of  the 
charge  of  larceny  in  one  county  does 
not  bar  a  prosecution  in  the  county 
where  the  offense  was  originally  com- 
mitted for  the  statutory  crime  of 
breaking  into  and  felonious  taking,  al- 
though the  offense  charged  is  one  ele- 
ment of  and  necessary  to  the  offense 
charged  in  the  county  of  the  origin  of 
the  crime.  The  rule  that  a  simple  lar- 
ceny is  punishable  in  any  county  where- 
in the  accused  is  found  with  the  stolen 
property,  and  that  the  prosecution  in 
one  county  is  a  bar  to  that  in  the  coun- 
ty where  the  goods  were  first  stolen, 
is  held  to  be  inapplicable  to  the  situa- 
tion as  disclosed,  since  the  crime  of 
breaking  into  a  house  and  feloniously 
taking  property  is  a  single  offense  and 
can  be  committed  only  in  one  county. 
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whereas  the  crime  of  simple  larceny 
is  a  separate  and  distinct  offense,  al- 
though an  element  of  the  former,  and 
is  punishable  in  any  county  wherein 
the  accused  is  found  with  the  stolen 
goods. 

In  Smith  v.  State  (1876)  65  Ala.  69, 
the  accused  was  charged  in  a  county 
other  than  that  in  which  the  crime  was 
committed,  with  the  statutory  offense 
of  feloniously  taking  goods  from  a 
warehouse.  This,  the  court  held,  was 
a  compound  offense,  involving  more 
than  a  simple  caption  and  asportation, 
and  indictable  only  in  the  county  in 
which  it  was  committed.  Although 
the  question  whether  the  prosecution 
for  simple  larceny  in  the  county  to 
which  an  accused  had  carried  the 
stolen  property  was  a  bar  to  the  prose- 
cution of  the  compound  offense  in  the 
county  in  which  it  was  committed  was 
not  at  issue,  it  may  be  inferred  from 
the  language  of  the  court  that  it  would 
not  so  consider  it,  it  being  said:  "If, 
in  the  course  of  a  robbery,  larceny  is 
committed,  the  offender  could  be  con- 
victed of  the  latter,  not  of  the  former, 
offense,  in  any  couniy  into  which  he 
might  carry  the  goods.  So,  if  the  of- 
fense is  aggravated  because  of  the 
place  of  its  commission,  as  in  a  store 


or  other  house,  the  security  of  which 
is  intended  to  be  protected,  of  the 
aggravated  offense  the  offender  is  in- 
dictable in  the  county  in  which  it  was 
committed,  and  not  in  another  county 
to  which  the  goods  may  be  carried. 
The  offense  committed  in  the  latter 
county  is  the  unlawful  caption  and 
asportation,  not  accompanied  with  an 
invasion  of  the  security  of  a  house 
within  the  protection  of  the  law  creat- 
ing the  compound  offense.  The  stat- 
ute (Rev.  Code,  §  3948)  declaring, 
'Where  property  is  stolen  in  one  coun- 
ty, and  carried  into  another,  the  juris- 
diction is  in  either  county,'  is  but  an 
affirmation,  not  an  enlargement,  of  the 
common-law  rule  to  which  we  have  re- 
ferred, and  does  not  extend  to  com- 
pound offenses,  like  that  imputed  to 
the  appellant.  While  he  was  indicta- 
ble in  Wilcox  county  for  a  felony,  if 
he  was  guilty  of  there  stealing  goods 
from  a  warehouse,  exceeding  in  value 
$60,  he  was  only  guilty  of  petit  lar- 
ceny, a  misdemeanor,  if  the  value  of 
the  goods  was  less  than  $100  in  Dallas 
county,  to  which  he  carried  them.  The 
felony  was  not  ambulatory,  but,  by 
force  of  the  statute  creating  it,  local- 
ity is  of  its  essence."  M.  B. 


STATE  OF  OHIO 

V. 

NORVAL  HOTEL  COMPANY. 

Ohio  Supreme  Court  — October  4,  19St, 
(—  Ohio  St.  — ,  183  N.  E.  76.) 

Innkeepers  —  res^ulation  of  business. 

1.  Where  property  is  devoted  to  the  business  of  a  hotel  and  is  held  out 
to  the  public  as  a  place  where  transient  persons  vdll  be  received  and 
entertained  as  sruests  for  compensation,  it  is  affected  with  a  public  interest, 
and  tiie  business  and  use  are  subject  to  reasonable  public  regulation. 

{See  note  on  this  question  beginning  on  page  641.] 

Constitutional   law  —  regulation  of  cise  of  the  police  power,  and  are  not 

innkeepers.  in  conflict  with  any  of  the  provisions 

841:8'^ and^lSrGenVralS'r'e^:  o^"'"  f  ^e  or  Federal  Constitution, 
lating  the  business  of  hotel  keeping,  tS^e  6  B.  C.  L.  Z26;  14  R.  C.  L. 

were  passed  in  the  reasonable  exer-  496.] 

Headnotes  by  the  Court. 
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Exceptions  by  the  state  to  the  sustaining  by  the  Court  of  Common 
Pleas  for  Allen  County  of  a  general  demurrer  to  an  indictment  charging 
defendant  with  wilfully  and  unlawfully  raising  the  rental  rates  of  rooms 
higher  than  provided  by  the  schedule  of  prices  filed  with  the  state  fire 
marshal.    Exceptions  sustained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  E.  T.  Lippincott,  John  L.     $4  per  day  for  the  rental  of  said 


Cable,  John  G.  Price,  and  Attorney 
General  Ray  Martin,  for  the  State: 

The  power  of  the  state  to  regulate 
occupations  by  license,  and  to  impose 
and  collect  a  license  fee,  where  a 
special  benefit  is  conferred  by  the  pub- 
lic, or  where  the  licensed  occupation 
imposes  special  burdens  on  the  public, 
is  a  valid  exercise  of  its  police  power. 

Marmet  v.  State,  45  Ohio  St.  63,  12 
N.  E.  463;  State  ex  rel.  Zielonka  v. 
Carrel,  99  Ohio  St.  220,  124  N.  E.  134; 
Saviers  v.  Smith,  101  Ohio  St.  182,  128 
N.  E.  269. 

The  act  does  not  violate  §  26,  art.  2, 
of  the  Constitution. 

State  ex  rel.  Ach  v.  Evans,  90  Ohio 
St.  243,  107  N.  E.  537;  State  Bd.  of 
Health  v.  Greenville,  86  Ohio  St.  1, 
98  N.  E.  1019,  Ann.  Cas.  1913D,  52; 
Hubbell  V.  Higgins,  148  Iowa,  36,  126 
N.  W.  914,  Ann.  Cas.  1912B,  822. 

The  penalty  clause,  which  makes 
noncompliance  "with  the  provisions  of 
this  act  a  misdemeanor,"  applies  to  the 
matter  of  unlawful  posting  and  raising 

Scheu  V.  State,  83  Ohio  St.  158,  93 
N.  E.  969;  Slingluflf  v.  Weaver,  66 
Ohio  St.  621,  64  N.  E.  574;  Gundling  v. 
Chicago,  177  U.  S.  188,  44  L.  ed.  729, 
20  Sup.  Ct.  Rep.  633. 

Mr.  H.  O.  Bentley,  for  defendant: 

The  statute  under  which  the  prose- 
cution was  instituted  was  unconstitu- 
tional. 

Const.  §§  19,  26,  arts.  1  and  2. 

Johnson,  J.,  delivered  the  opinion 
of  the  court : 

The  hotel  company  was  indicted 
by  the  grand  jury  of  Allen  county. 
The  indictment  charged  that  in  Sep- 
tember, 1920,  the  company  wilfully, 
unlawfully,  without  serving  notice 
on  the  state  fire  marshal  of  Ohio, 
required  by  §  843-18,  General  Code, 
raised  the  rates  of  rooms  in  the  ho- 
tel, and  did  charge  one  Schwartz 
the  sum  of  $48  for  the  rental  of  one 
room  from  the  6th  to  the  10th  of 
September,  whereas  the  schedule  of 
prices  filed  with  the  state  fire  mar- 
shal, as  required  by  the  statute,  was 


room,  or  $16  in  all. 

The  defendant  company  filed  a 
general  demurrer  to  the  indictment, 
which  was  sustained  by  the  court  of 
common  pleas. 

The  sections  of  the  Code  upon 
which  the  indictment  was  based  are 
§§  843-1  et  seq.,  General  Code.  Sec- 
tion 843-1  contains  a  general  defini- 
tion of  the  term  "hotel."  By  § 
843-3  it  is  provided  that  on  or  be- 
fore May  1,  1920,  and  the  first  day 
of  January  in  each  year  thereafter, 
a  license  should  be  procured  for 
each  hotel  conducted  as  described  in 
the  statute.  Section  843-18  (108 
Ohio  Laws,  292,  pt.  1)  provides  that 
the  owner  or  manager  of  each  hot^l 
shall  post  in  a  conspicuous  place  in 
each  room  thereof  a  card  or  sign, 
stating  the  price  per  day  of  such 
room,  and  shall  file  with  the  state 
fire  marshal  a  diagram  or  list,  show- 
ing the  price  of  each  room  in  said 
hotel,  and  no  advance  shall  be  made 
in  this  schedule  without  twenty 
days'  written  notice  to  the  state  fire 
marshal. 

It  is  contended  that  the  sections 
of  the  statute  under  which  this 
prosecution  was  instituted  are  un- 
constitutional because  they  inter- 
fere with  the  use  of  private  prop- 
erty, in  violation  of  §  19,  art.  1,  of 
the  Constitution  of  Ohio;  that  the 
statute  is  not  of  uniform  application 
throughout  the  state,  in  violation  of 
§  26,  art.  2,  of  the  Constitution  of 
Ohio;  and  that  the  penalty  which 
the  law  provides  does  not  apply  to 
the  act  charged  in  the  indictment. 

The  business  of  keeping  a  hotel  is 
closely   related   to   the   health    and 
welfare  of  the  public,  and  has  long 
been  regarded  as  a  i„„ueeperi»- 
thing  affected  with  reisuintion  of 
a     public     interest.  ""•"•""■ 
At  the  common  law  an  "inn"  has 


common 
been  defined  as 
held  out  to  the 


an     inn 
a  house  which  is 
public  as  a  place 


STATE  V.  NORVAL  HOtEL  CO. 


(—  OMo  St.  — 

where  transient  persons  who  come 
will  be  received  and  entertained  as 
guests,  for  compensation ;  as  a  pub- 
lic house  for  entertainment,  for  all 
who  choose  to  visit  it.  14  R.  G.  L. 
493. 

License  statutes  have  been  adopt- 
ed in  many  states,  under  which  the 
keepers  of  hotels  are  required  to  be 
licensed,  and  regrulations  are  pre- 
scribed concerning  the  maintenance 
and  operation  of  hotels  in  the  in- 
terest of  the  public  health  and  wel- 
fare. No  principle  is  better  estab- 
lished than  that,  when  an  owner 
devotes  private  property  to  the  pub- 
lic use,  he  so  devotes  it  bound  with 
notice  that  it  will  be  subject  to  pub- 
lic regulation  both  as  to  its  use  and 
as  to  the  compensation  to  be  paid 
for  it.  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77.  As  was  said  by 
the  court  in  German  Alliance  Ins. 
Go.  V.  Lewis,  233  U.  S.  389,  58  L. 
ed.  1011,  L.R.A.1915C,  1189,  34 
Sup.  Gt.  Rep.  612,  in  referring  to 
former  decisions  of  that  court, 
"they  demonstrate  that  a  business, 
by  circumstances  and  its  nature, 
may  rise  from  private  to  be  of  pub- 
lic concern,  and  be  subject^  in  con- 
sequence, to  governmental  regula- 
tion. .  .  .  "The  underlying  prin- 
ciple is  that  business  of  certain 
kinds  holds  such  a  peculiar  relation 
to  the  public  interest  that  there  is 
superinduced  upon  it  the  right  of 
public  regulation.' " 

The  authority  of  the  general  as- 
sembly to  regulate  occupations  by 
license,  and  compel  the  payment  of 
a  reasonable  license  fee,  was  sus- 
tained in  Marmet  v.  State,  45  Ohio 
St.  63,  12  N.  E.  463.  In  State  ex 
rel.  Zielonka  v.  Garrel,  99  Ohio  St. 
220,  124  N.  E.  134,  the  Amendment 
to  §  10,  art.  12,  of  the  Gonstitution, 
adopted  in  1912,  was  under  consid- 
eration, and  it  was  there  held  that 
the  state,  under  the  provisions  of  § 
10,  art.  12,  of  the  Gonstitution,  has 
authority  to  levy  excise  taxes  in  the 
form  of  an  occupational  tax.  The 
license  or  occupational  tax  is  in  no 
sense  a  tax  on  Hie  property,  but  is 
a  tax  on  the  right  to  carry  on  the 
trade,  or  to  transact  the  business. 
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for  which  the  license  is  granted.  In 
Saviers  v.  Smith,  101  Ohio  St.  132, 
128  N.  E.  269,  it  was  held  that  un- 
der the  general  grant  of  legislative 
power  conferred  by  §  1,  art.  2,  of 
the  Gonstitution,  the  legislature  may 
tax  rights,  privileges,  and  fran- 
chises, that  an  excise  is  a  tax  im- 
posed upon  the  performance  of  an 
act,  the  engaging  in  an  occupation, 
or  the  enjoyment  of  a  privilege; 
and  that  by  the  provisions  of  §  10, 
art.  12,  of  the  Gonstitution,  specific 
authority  has  been  conferred  for  the 
levying  of  such  a  tax. 

The  thing  charged  against  the  de- 
fendant company  in  this  case  is  that 
it  had  fixed  one  scliedule  of  prices 
for  its  rooms  in  the  schedule  filed 
with  the  state  fire  marshal  as  re- 
quired by  law,  and  had  changed 
rates  largely  in  excess  of  the  prices 
fixed  by  the  schedule  so  prepared  by 
itself.  This  was  the  evil  which  the 
statute  denounced,  and  which  it  is 
designed  to  correct.  The  legisla- 
ture does  not  attempt  to  fix  the 
price  of  any  room  in  a  hotel.  It 
does  not  require  that  the  hotel  shall 
furnish  its  accommodations  or  its 
services  at  any  particular  rate,  but 
the  general  assembly  did  make  the 
regulation  that  when  the  hotel  com- 
pany has  fixed  its  rate,  it  must  file 
a  schedule  of  the  same  with  the  fire 
marshal,  and  when  it  exercises  its 
undoubted  privilege  of  raising  the 
rate,  it  must  file  the  new  schedule 
with  the  fire  marshal  and  allow  the 
same  to  be  on  file  twenty  days  be- 
fore the  new  rate  goes  into  effect. 
It  is  matter  of  common  knowledge 
that  at  times,  when  large  numbers 
of  the  public  meet  in  cities  or  towns 
for  conventions  or  similar  gather- 
ings, the  capacity  of  hotels  and 
places  for  public  accommodation  is 
overtaxed,  and  opportunity  is  there- 
by given  for  the  exaction  of  exorbi- 
tant or  unfair  charges.  No  elabora- 
tion of  this  situation  is  needed  to 
demonstrate  that  a  condition  is 
thereby  presented  for  the  proper  ex- 
"ercise  of  the  regulatory  power  of 
the  general  assembly. 

Mr.  Justice  Harlan,  in  Galifomia 
Reduction  Go.  v.  Sanitary  Reduc- 
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tion  Works,  199  U.  S.  306,  at  page 
324,  50  L.  ed.  204,  26  Sup.  Ct  Rep. 
100,  105,  said:  "This  court  has 
said  that  'the  possession  and  enjoy- 
ment of  all  rights  are  subject  to 
such  reasonable  conditions  as  may 
be  deemed  by  the  governing  author- 
ity of  the  country  essential  to  the 
safety,  health,  peace,  good  order, 
and  morals  of  the  community.' " 

And  in  Froelich  v.  Cleveland,  99 
Ohio  St.  376,  124  N.  E.  212,  it  was 
held:  "The  state  and  municipal- 
ities may  make  all  reasonable,  nec- 
essary, and  appropriate  provisions 
to  promote  the  health,  morals, 
peace,  and  welfare  of  the  commu- 
nity. But  neither  the  state  nor  a 
municipality  may  make  any  regula- 
tions which  are  unreasonable.  The 
means  adopted  must  be  suitable  to 
the  end  in  view,  must  be  impartial 
in  operation  and  not  unduly  oppres- 
sive upon  individu^s,  must  have  a 
real  and  substantial  relation  to  their 
purpose,  and  must  not  interfere 
with  private  rights  beyond  the  ne- 
cessities of  the  situation." 

We  think  it  clear  that  the  provi- 
sions of  this  statute  are  in  the  in- 
co».tttntio».i  terest  of  the  gen- 
law-reciiiatiom    era!    Welfare,    and 

of  innkeeper..         ^^^       ^       ^^^^^^ 

within  the  well  established  rule  re- 
fered  to. 

It  is  also  contended  that  the  stat- 
ute violates  the  provisions  of  §  26, 
art.  2,  of  the  Constitution,  which 
require  that  all  laws  of  a  general 
nature  shall  have  uniform  operation 
throughout  the  state,  and  it  is  main- 
tained that  this  statute  is  a  plain  at- 
tempt by  the  legislature  to  fix  rates 
for  hotels.  The  necessity  for  clas- 
sification in  regulatory  legislation 
in  order  that  it  may  be  definite  and 
efficient  to  accomplish  its  object  has 
been  long  recognized. 

In  the  recent  case  of  Xenia  v. 
Schmidt,  101  Ohio  St.  437,  130  N. 
E.  24,  it  was  held: 

"Classification     is    an    inherent 
right  and  power  in  legislation,  lim- 
ited only  by  the  Constitution  and* 
the    judicisJ  'constructions    there- 
under. 

"A  classification  must  not  be  arbi- 


trary, artificial,  or  evasive,  but 
there  must  be  a  real  and  substantial 
distinction  in  the  nature  of  the 
class  or  classes  upon  which  the  law 
operates. 

"In  respect  to  such  distinctions, 
the  legislative  body  has  a  wide  dis- 
cretion, and  the  legislation  involv- 
ing classification  will  not  therefore 
be  held  invalid,  unless  the  classifi- 
cation attempted  is  clearly  and  ob- 
viously unreasonable  to  the  point  of 
discriminating  against  members  of 
the  same  class,  so  as  to  deny  them 
the  equal  protection  of  the  laws." 

In  Steele,  H.  &  M.  Co.  v.  Miller, 
92  Ohio  St.  115,  L.R.A.1916C,  1023, 
110  N.  E.  648,  Ann.  Cas.  1917C, 
926,  this  doctrine  is  stated  and  dis- 
cussed in  the  opinion,  and  in  the 
second  proposition  of  the  syllabus 
it  is  held:  "A  statute  is  general 
and  uniform,  within  the  require- 
ments of  the  Constitution,  if  it  op- 
erates equally  upon  every  person 
and  locality  within  the  circum- 
stances covered  by  the  act,  and 
when  a  classification  has  a  reason- 
able basis  it  is  not  invalid,  merely 
because  not  made  with  exactness,  or 
because  ii\  practice  it  may  result  in 
some  inequality. 

To  the  same  effect  are  Central. 
Lumber  Co.  v.  South  Dakota,  226 
U.  S.  157,  57  L.  ed.  164,  33  Sup.  Ct 
Rep.  66,  Middleton  v.  Texas  Power 
&  Light  Co.  249  U.  S.  152,  63  L.  ed. 
527,  39  Sup.  Ct.  Rep.  227,  and  Hub- 
bell  V.  Higgins,  148  Iowa,  36, 126  N. 
W.  914,  Ann.  Cas.  1912B,  822. 

From  the  suggestion  we  have 
above  made  as  to  the  object  sought 
to  be  accomplished  by  the  passage 
of  this  statute,  we  think  it  clear  that 
the  classification  and  the  limitations 
contained  in  the  statute  are  natural 
and  reasonable,  and  respond  to  the 
necessities  of  the  situation  as  stall- 
ed. 

It  is  also  contended  that  the  pen- 
alty does  not  apply  to  the  particulajr 
thing  charged  in  the  indictment. 
The  penal  provisions  of  the  law  are 
found  in  §  843-8:  "Whoever  shall 
fail  or  refuse  to  comply  with  the 
provisions  of  this  act  shall  be 
deemed   guilty  of  a  misdemeanor 
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and  shall  be  subject  to  a  fine  of  ten 
dollars  for  each  day  that  such  viola- 
tion is  continued.  If  any  such  vio- 
lation continue  for  more  than  thirty 
days,  the  state  fire  marshal  may 
revoke  the  license  of  such  person, 
firm,  or  corporation  upon  hearing 
and  notice  as  hereinafter  provided, 
and  close  the  building  or  premises 
for  use  as  such  hotel  or  restaurant 
until  all  the  provisions  of  this  act 
shall  be  complied  vrith." 
Now,  so  far  as  those  provisions 


US  X.  a.  75.) 
relate  to  the  indictment  under  in- 
vestigation in  this  case,  the  statute 
fixes  the  penalty  for  the  act  of  the 
hotel  company  in  charging  rates  in 
excess  of  those  stated  in  the  sched- 
ule which  it  had  filed  with  the  state 
fire  marshal  in  obedience  to  the 
statute. 

For  these  reasons  the  exceptions* 
will  be  sustained. 

Marshall,  Ch.  J.,  and  Hough, 
Wanamaker,  Robinson,  Jones,  and 
Matthias,  JJ.,  concur. 


ANNOTATION. 


G>iutitiitionaIity  of  statute  m  relation  to  hotel  rates  or  charges. 


The  reported  case  (State  v.  Norval 
Hotel  Co.  ante,  6S7)  is  a  case  of  first 
impression  as  to  the  question  under 
annotation.  It  will  be  observed,  as 
pointed  out  in  the  decision,  that  the 
legislature,  in  the  statute  under  con- 
sideration, required  the  filing  with  the 
fire  marshal  of  a  schedule  of  rates,  but 
did  not  attempt  to  fix  the  rates  to  be 
charged  by  hotels,  and  so  the  right  of 
a  legislature  to  fix  rates  was  not  under 
consideration. 

The  lack  of  decisions  on  the  subject 
under  annotation  is  probably  due  to 
the  fact  that  legislatures  have  gen- 
erally refi'ained  from  legislating  in 
respect  to  rates  to  be  charged  by  inns 
or  hotels.  However,  in  earlier  times, 
it  was  customary  to  fix  by  statute  the 
compensation  to  which  an  innkeeper 
might  be  entitled.  See  Banks  v.  Oden 
(1817)    1  A.  K.  Marsh.    (Ky.)    54d; 


Jackson  v.  Com.  (1870)  7  Bush  (Ky.) 
99;  South  v.  Grant  (1822)  7  N.  J.  L. 
26.  Also  see  the  English  Statutes  23 
Edw.  UI.  chap.  6,  and  21  Jac.  I.  chap. 
21,  to  the  same  effect. 

In  the  Massachusetts  and  Plymouth 
colonies  the  price  of  ale  and  liquor  was 
regulated,  but  not  the  price  of  food  or 
other  entertainment.  Beale,  Innkeep- 
ers &  Hotels,  p.  169.  The  reason  for 
this  discrimination  was  that  the  Puri- 
tan colonists  were  rather  more  anx- 
ious to  prevent  than  encourage  mis- 
cellaneous travel,  and  they  were  in- 
terested to  secure  reasonable  enter- 
tainment rather  for  themselves  than 
for  travelers  who  might  be  passing 
through.     Ibid. 

In  some  of  the  colonies,  however,  the 
price  of  entertainment  in  general  was 
more  carefully  regulated.    Ibid. 

J.  H.  B. 


JAMES  JOHNSON,  Plff.  in  Err., 

V.  - 

STATE  OF  GEORGIA. 

Georgia  Supreme  Court  — November  17,  1021, 

(—  Ga.  — ,  109  S.  E.  662.) 

Search  and  seizure  —  constitutional  exemptimi. 

1.  The  4th  Amendment  to  the  Constitution  of  the  United  St&tes  applies 
only  to  proceedings  in  the  courts  of  the  United  States;  it  does  not  in  any 

Headnotes  by  Gjesoqqe,  J.  ; •• 
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The  exemption  from  unreasonable  searches  and  seizures  contained  in  the 
4th  Amendment  to  the  Federal  Constitution  is  not  one  of  the  privileges 
and  immunities  of  the  citizens  of  the  United  States  which  the  14th  Amend- 
ment to  that  Constitution  forbids  the  state  to  abridge,  nor  is  it  an  element 
of  due  process  of  law  guaranteed  by  the  14th  Amendment  against  state 
action.  ^ 

[See  note  on  this  question  beginning  on  page  644.] 

Evidence  —  secured  by  illegal  search,      if  relevantj^  is  not  inadmissible  as  con- 


2.  On  the  trial  of  a  criminal  case,  in- 
criminatory evidence  which  was  taken 
from  the  person  of  the  accused  by  one 
who  had  illegally  arrested  him,  and 
who  discovered  it  by  search  of  his  per- 
son while,  he  was  under  illegal  arrest. 


travening  Y  16  of  §  1  of  article  1  of  the 
Constitution  of  this  state  (Civil  Code 
1910,  §  6372),  prohibiting  unreason- 
able searches  and  seizures. 

[See  8  R.  C.  L.  196;  10  R.  C.  L.  933; 
2  R.  C.  L.  Supp.  672,  1112.] 


Eeroe  to  the  Superior  Court  for  Fulton  County  (Bell,  J.)  to  review  an 
order  refusing  defendant's  petition  for  certiorari  to  review  a  judgment 
of  the  Criminal  Court  of  the  City  of  Atlanta,  convicting  him  of  carrying 
concealed  weapons.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  S.  C.  Cran^  for  plaintiff  in     detective]  I  arrested  the  defendant 


error: 

Defendant's  right  to  be  secure  in 
his  person  was  invaded  when  this  il- 
legal and  unreasonable  search  of  his 
person  was  made,  and  the  result  of  the 
search  forced  him  to  disclose  evidence 
against  himself,  and  this  evidence  was 
inadmissible  in  law  as  evidence  to 
convict  of  carrying  concealed  weapons. 

Amos  v.  United  States,  255  U.  S.  318, 
66  L.  ed.  664,  41  Sup.  Ct  Rep.  266; 
Gouled  V.  United  States,  255  U.  S.  298, 
65  L.  ed.  647,  41  Sup.  Ct.  Rep.  261, 

Mr.  Roy  Dorsey,  for  the  State : 

Evidence  is  not  rendered  inadmis- 
sible merely  because  it  is  obtained  by 
unlawful  search. 

Ivey  V.  State,  4  Ga.  App.  828,  62  S. 
E.  566 ;  Thompson  v.  State,  4  Ga.  App. 
649,  62  S.  E.  99;  Williams  v.  State,  100 
Ga.  611,  39  L.R.A.  269,  28  S.  E.  624; 
Dozier  v.  State,  107  Ga.  708,  38  S.  E. 
418. 

Mr.  John  A.  Boykin  also  for  the 
State. 

George,  J.,  delivered  the  opinion 
of  the  court: 

The  facts  in  this  case  are  brief. 
James  Johnson  was  tried  and  con- 
victed in  the  criminal  court  of  At- 
lanta for  the  offense  of  carrying 
concealed  weapons.  Upon  the  trial 
a  detective  of  the  city  of  Atlanta 
testified  as  follows:  "In  the  per- 
formance   of    my    duty    [as    city 


in  the  city  of  Atlanta,  Fulton 
county,  upon  suspicion  of  burglary. 
I  had  information  that  he  had  a 
pistol  concealed  on  his  person.  Up- 
on arresting  him  I  searched  his  i)er- 
son,  and  while  searching  his  person 
a  pistol  slipped  out  of  his  shirt,  and 
it  was  picked  up.  I  had  no  warrant 
for  his  arrest,  and  this  defendant 
was  never  prosecuted  for  any  of- 
fense except  the  charge  of  carrying 
concealed  weapons.  .  .  .  The 
pistol  was  concealed  from  view  at 
the  time  of  the  search." 

Counsel  for  the  defendant  moved 
to  exclude  the  testimony  of  the  wit- 
ness, because  the  evidence  was  ob- 
tained by  violating  the  right  secured 
to  the  defendant  by  the  4th  Amend- 
ment to  the  Constitution  of  the 
United  States,,  and  by  H  16  of  §  1  of 
article  1  of  the  Constitution  of  this 
state  (Civ.  Code  1910,  §  6372).  The 
court  overruled  the  objection,  and 
adjudged  the  defendant  guil^, 
whereupon  he  presented  his  peti- 
tion for  certiorari  to  the  judge  of 
the  superior  court.  Sanction  of  the 
writ  was  refused,  and  the  defendant 
excepted.  The  single  assignment 
of  error  here  insisted  upon  is  that 
the  court  erred  in  overruling  tiie 
motion  to  exclude  tlie  evidence  of 


the  Mritness,  upon 
urged;  the  contention  being  that  the 
prohibition  against  unreasonable 
searches  and  seizures  contained  in 
the  14th  Amendment  to  the  Con- 
stitution of  the  United  States  is,  by 
virtue  of  the  provision  of  the  14th 
Amendment  to  that  Constitution, 
one  of  the  privileges  and  immuni- 
ties of  the  citizens  of  the  United 
States  which  may  not  be  abridged 
by  the  states,  and  that  the  right 
of  the  citizen  to  be  secure  in  his 
person  against  unreasonable  search- 
es and  seizures  is  a  right  included 
in  the  conception  of  due  process  of 
law  guaranteed  by  tiie  14th  Amend- 
ment. 

The  first  ten  Amendments  to  the 
Constitution  of  the  United  States — 
including,  of  course,  the  4th — prefer 
to  powers  exercised  by  the  govern- 
ment of  the  United  States,  and  not 
to  those  of  the  individual  states.  In 
other  words,  the  4th  Amendment  is 
^^  not  concerned  with 

Jn^oMtuu^ "  state  action,  and 
ti«r*  •"•"»■  deals  only  with  Fed- 
eral action.  Al- 
most from  the  beginning  this  prin- 
ciple has  been  consistently  recog- 
nized by  the  Supreme  Court  of  the 
United  States.  Barron  v.  Baltimore, 
7  Pet.  243,  8  L.  ed.  672 ;  Fox  v.  Ohio, 
5  How.  410,  434, 12  L.  ed.  213,  223; 
Twitchfell  v.  Pennsylvania,  7  Wall. 
321,  19  L.  ed.  223;  Brown  v.  New 
Jersey,  175  U.  S.  172,  44  L.  ed.  119, 
20  Sup.  Ct.  Rep.  77;  Twining  v. 
New  Jersey,  211  U.  S.  78*  93,  53  L. 
ed.  97, 108,  29  Sup.  Ct.  Rep.  14,  and 
Minneapolis-  &  St.  L.  R.  Co.  v.  Bom- 
bolis,  241  U.  S.  211,  217,  60  L.  ed. 
961,  963,  L.R.A.1917A,  86,  36  Sup. 
Ct.  Rep.  595,  Ann.  Cas.  1916E,  605, 
are  among  the  leading  cases  in  point. 
See  Loeb  v.  Jennings,  133  Ga.  796, 
67  S.  E.  101,  18  Ann.  Cas.  376. 

With  respect  to  the  further  con- 
tentions of  plaintiff  in  error,  kin- 
dred questions  were  raised  in 
Adams  v.  New  York,  192  U.  S.  585, 
48  L.  ed.  575,  24  Sup.  Ct.  Rep.  372, 
and  Consolidated  Rendering  Co.  v, 
Vermont,  207  U.  S.  541,  52  L.  ed. 
327,  28  Sup.  Ct.  Rep.  178,  12  Ann. 
Cas.  658;  but  the  questions  were 
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the  sounds  left  undecided,  as  those  cases  were 
disposed  of  on  other  grounds.  In 
the  leading  case  of  Twining  v.  New 
Jersey,  211  U.  S.  78,  53  L.  ed.  97, 
29  Sup.  Ct.  Rep.  14,  it  was  decided 
that  "the  first  eight  Amendments 
are  restrictive  only  of  national  ac- 
tion, and,  while  tiie  14th  Amend- 
ment restrained  and  limited  state 
action,  it  did  not  take  up  and  pro- 
tect citizens  of  the  states  from  ac- 
tion by  the  states  as  to  all  matters 
enumerated    in     the     first    eight 

.Amendments,"  and  that  exemption 
from  compulsory  self-incrimination 
in  the  state  courts  is  not  secured 
by  the  5th  Amendment  to  the  Fed- 
eral Constitution,  nor  is  it  one  of 
the  fundamental  rights,  immunities, 
and  privileges  of  citizens  of  the 
United  States,  or  an  element  of  due 
process  of  law  within  the  meaning 
of  the  Federal  Constitution  or  the 
14th  Amendment  tiiereto^  This 
case  is,  in  principle,  controlling. 
See  also  Minneapolis  &  St.  L.  R. 
Co.  V.  Bombohs,  supra.  It  is  in- 
sisted, however,  that  tiie  decision 
in  Twining  v.  New  Jersey,  supra,  is 
modified,  and  in  effect  overruled,  by 
the  recent  decisions  of  the  Supreme 
Court  of  the  United  States  in  Gouled 
V.  United. States,  255  U.  S.  298,  65 
L.  ed.  647,  41  Sup.  Ct.  Rep.  261, 
and  Amos  v.  United  States,  255  U. 
S.  313,  65  L.  ed.  654.  41  Sup.  a. 
Rep.  266.  In  Gouled's  Case  it  was 
ruled:  "The  prohibition  of  Const 
Amend.  4,  against  unreasonable 
searches  and  seizures,  is  violated 
when  a  representative  of  any  branch 
or  subdivision  of  the  government 
gains  entrance  to  the  home  or  office 
of  a  person  suspected  of  crime,  by 
stealth,  through  social  acquaintance, 
or  in  the  guise  of  a  business  call,  and 
subsequently  makes  a  secret  search, 
in  the  absence  of  the  suspected  per- 
son, and  seizes  papers  to  be  used  in 
evidence  against  him.  The  admis- 
sion in  evidence  against  a  defendant 
of  a  paper  secretly  seized  from  his 
possession  by  a  representative  of. 
the  United  States  government,  in 

'  violation  of  Const.  Ajmend.  4,  is  con- 
trary to  Const.  Amend.  5,  providing 
that  no  person  shall  in  any  crimini^ 
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case  be  compelled  to  be  a  witness 
against  himself.  .  .  .  The  upe  in 
evidence  of  papers  seized  in  a 
search  unconstitutional  under  Const. 
Amend.  4,  is,  in  effect,  to  compel  de- 
fendant to  become  a  witness  against 
himself  contrary  to  Amendment  5." 
It  was  further  decided  that  the 
rule  of  practice  (in  force  in  the 
courts  of  the  United  States)  that  an 
objection,  first  made  at  the  trial,  to 
the  introduction  in  evidence  of  a  pa- 
per seized  from  the  defendant,  is 
too  late  to  be  considered,  does  not- 
apply  where  the  paper  was  seized 
from  the  defendant  by  stealth  and 
he  did  not  know  of  its  seizure  until 
it  was  offered  in  evidence  against 
him ;  that  the  rule  of  practice  must 
not  be  allowed  to  prevail  over  a  con- 
stitutional right;  and  that,  where 
a  motion  by  defendant  for  return 
of  papers  as  unlawfully  seized  has 
been  denied  before  trial,  it  is  the 
duty  of  the  judge  presiding  at  the 
trial  to  re-examine  the  question,  on 
the  objection  of  the  defendant  to  the 
introduction  in  evidence  of  the  pa- 
pers against  him.  In  Amos's  Case 
it  was  held  that  a  motion  for  the  re- 
tunn  of  property  unlawfully  seized, 
made  after  the  jury  was  sworn, 
but  before  any  evidence  was  offered, 
was  not  presented  too  late,  and  that 
the  motion  should  have  been  grant- 
ed. The  rulings  in  Gouled's  Case 
were  in  answer  to  questions  certi- 
fied by  the  circuit  court  of  appeals 
for  the  second  circuit.  Amos  was 
convicted  in  the  district  court  of  the 
United  States  for  the  eastern  dis- 
trict of  South  Carolina.  We  are 
not  called  upon  to  decide  whether 
previous  rulings  of  the  Supreme 
Court  of  the  United  States  are  modi- 
fied, and,  if  at  all,  to  what  extent, 
by  the  rulings  in  the  cas.es  last  above 
considered.  The  principle  that  the 
first  ten  Amendments  to  the  Consti- 


tution of  the  United  States  are  not 
concerned  witii  state  action,  and 
deal  only  with  Federal  action,  is 
not  affected.  However,  the  recent 
eases  seem  to  be  consistent  with 
Weeks  v.  United  States,  232  U.  S. 
383,  58  L.  ed.  652,  L.R.A.1915B,  834, 
34  Sup.  Ct  Rep.  341,  Ann.  Cas. 
1915C,  1177,  and  Silverthorne  Lum- 
ber Co.  v.  United  States,  251  U.  S. 
385,  64  L.  ed.  319,  40  Sup.  Ct.  Rep. 
182;  at  least,  the  principle  applied 
is  but  a  logical  extension  of  the 
doctrine  laid  down  in  these  cases. 

The  almost  unvarying  rule  in 
state  courts  is  that,  upon  the  trial  of 
criminal  cases,  the  court,  largely 
to  avoid  a  collateral  E^,a.„c^ 
issue,  will  receive  •*eiirea  »y  lue- 
any  competent  evi-  *"'  •••"=■*• 
dence  without  inquiring  into  the 
means  by  which  it  has  been  pro- 
cured. In  answer  to  questions  certi- 
fied by  the  court  of  appeals,  the  rule 
was  definitely  accepted  by  this  court 
in  Calhoun  v.  State,  144  Ga.  679, 
87  S.  E.  893.  An  examination  of 
the  cases  there  reviewed  will  show 
that  the  general  rule  had  been  long 
in  force  in  this  state.  The  decision 
in  Calhoun  v.  State  was  by  a  full 
bench  of  six  justices.  The  ruling 
there  made  is  supported  by  Adams 
v.  New  York,  192  U.  S.  586,  48  L. 
ed.  575,  24  Sup.  Ct.  Rep.  372,  and  by 
other  cases  decided  by  the  Supreme 
Court  of  the  United  States.  Wheth-' 
er  the  rule  tends  to  reduce  tiie 
constitutional  prohibition  against 
unreasonable  searches  and  seiz- 
ures and  compulsory  self-incrimi- 
nation of  one  accused  of  crime  t9 
mere  forms  of  words,  it  is  in  fact 
well  established,  and  is  binding  upon 
us  until  reviewed  and  overruled. 

Judgment  affirmed. 

All  the  Justices  concur,  except 
Fish,  Ch.  J.,  absent  because  of  sick- 
ness. 


ANNOTATION. 

Federal  Constitution  m  a  limitation  upon  the  powers  of  tbe  states  in 

of  search  and  seizure. 


mpttt 


Although  cases  are  to  be  found  in 
which  the  courts,  in  passing  upon  the 


validity  of  the  acts  of  state  officers, 
have  declared  that  they  did  not  con- 
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travene  the  provisions  of  the  4th 
Amendovent  to  the  Federal  Constitu- 
tion, it  is  well  settled  that  such 
Amendment  is  a  limitation  only  upon 
the  action  of  officers  of  the  United 
States,  and  has  no  application  to  the 
laws  of  a  state,  or  to  proceedings  un- 
der them. 

United  States.  —  Weeks  t.  United 
States  (1914)  232  U.  S.  883,  68  L.  ed. 
662,  L.R.A.1916B,  884,  34  Sup.  Ct.  Rep. 
341,  Ann.  Cas.  1915C,  1177;  Kansas  v. 
Bradley  (1885)  26  Fed.  289;  United 
States  V,  Crosby  (1871)  1  Hughes,  448, 
Fed.  Cas.  No.  14,893;  United  States  v. 
O'Dowd  (1921)  273  Fed.  600;  Herine 
V.  United  States  (1921)  276  Fed.  806; 
United  States  v.  Falloco  (1922)  277 
Fed.  75, 

Arkansas. — ^Hammond  Packing  Co. 
V.  State  (1907)  81  Ark.  519,  126  Am. 
St.  Rep.  1047, 100  S.  W.  407, 1199. 

Georgia.  —  Johnson  v.  State  (re- 
ported herewith)  ante,  641. 

Illinois.— Gindrat  t.  People  (1891) 
138  III.  108,  27  N.  E.  1086. 

Indiana.  —  Co-operative  Bldg.  &  L. 
Asso.  V.  State  (1901)  156  Ind.  463,  60 
N.  E.  146. 

Kentucky.  —  Reed  v.  Rice  (1829)  2 
J.  J.  Marsh.  44,  19  Am.  Dec.  122;  Ash 
v.  Com.  (1922)  193  Ky.  452,  236  S.  W. 
1032    (obiter). 

Louisiana.  —  Shreveport  v.  Nejin 
(1917)  140  La.  785,  73  So.  996;  State  v. 
Nejin  (1917)  140  La.  783,  54  So.  103. 

Mississippi.  —  Tucker  v.  State 
(1922)  —  Miss.  — ,  90  So.  845. 

Montana. — State  ex  rel.  Samlin  v. 
District  Ct.  (1921)  59  Mont.  600,  198 
Pac.  362. 

New  York.— People  v.  Adams  (1903) 
176  N.  Y.  351,  63  L.R.A.  406,  98  Am. 
St.  Rep.  675,  68  N.  E.  636,  affirmed  on 
other  grounds  in  (1904)  192  U.  S.  685, 
48  L.  ed.  575,  24  Sup.  Ct.  Rep.  872; 
People  V.  Mandel  (1915)  90  Misc.  170, 
154  N.  Y.  Supp.  231;  People  v.  Mc- 
Donald (1917)  177  App.  Div.  806,  165 
N.  Y.  Supp.  41;  People  v.  Wicka 
(1921)  117  Misc.  364,  192  N.  Y.  Supp. 
633. 

North  Carolina. — State  v.  Campbell 
(1921)  182  N.  C.  911,  110  S.  E.  86. 

South  Carolina. — State  v.  Atkinson 
(1894)  40  S.  C.  363,  18  S.  E.  1021.  42 


Am.   St.   Rep.   877;   State  v.   Harley 
(1917)  107  S.  C.  804,  92  S.  E.  1034. 

Soath  Dakota. — State  v.  Brennan 
(1891)  2  S.  D.  384,  50  N.  W.  626. 

Tennessee. — Smith  v.  Tate  (1921) 
143  Tenn.  268,  227  S.  W.  1026;  Hughes 
V.  State  (1922)  —  Tenn.  — ',  —  A.L.R. 
— ,  238  S.  W.  588. 

Virginia.— Baker  v.  Wise  (1861)  16 
Gratt.  139. 

Wyinning. — State  v.  Peterson  (1920) 
—  Wyo.  — ,  13  A.L.R.  1284,  194  Pac. 
342. 

It  is  likewise  well  settled  that 
the  exemption  from  unreasonable 
searches  and  seizures,  contained  in 
such  Amendment,  is  not  one  of  the 
privileges  and  immunities  of  citizens 
of  the  United  States  which  the 
14th  Amendment  forbids  the  states 
to  abridge.  United  States  v.  Crosby 
(1871)  1  Hughes,  448,  Fed.  Cas.  No. 
14,893;  Johnson  v.  State  (reported 
herewith)  ante,  641;  State  v.  Nejin 
(1917)  140  La.  793,  74  So.  103;  State 
v.  Atkinson  (1894)  40  S.  C.  868,  42  Am. 
St.  Rep.  877,  18  S.  E.  1021;  State  v. 
Brennan  (1891)  2  S.  D.  384,  50  N.  W. 
625. 

Upon  the  latter  point  it  was  said 
in  United  States  v.  Crosby  (Fed.) 
supra:  "The  right  to  be  secure  in 
one's  house  is  not  a  right  derived  from 
the  Constitution,  but  it  existed  long 
before  the  adoption  of  the  Constitution 
at  common  law,  and  cannot  be  said  to 
come  within  the  meaning  of  the  words 
of  the  act,  'right,  privilege,  or  im- 
munity granted  or  secured  by  the 
Constitution  of  the  United  States.' " 

And  in  State  v.  Atkinson  (1894)  40 
S.  C.  363,  42  Am.  St.  Rep.  877,  18  S.  E. 
1021,  supra,  it  is  said:  "Nor  can  it 
be  said  that  the  14th  Amendment  has 
the  effect  of  extending  the  operation 
of  the  4th  and  5th  Amendments  to  the 
state.  For,  as  was  held  in  Minor  v. 
Happersett  (1875)  21  Wall.  (U.  S.) 
171,  22  L.  ed.  629:  'The  Amendment 
(speaking  of  the  14th)  did  not  adid  to 
tlie  privileges  and  immunities  of  the 
citizen.  It  simply  furnished  an  addi- 
tional guaranty  for  the  protection  of 
such  as  he  already  had.'  " 

And  see  also  Twining  v.  New  Jersey 
(1908)  211  U.  S.  78,  53  L.  ed.  97,  29 
Sup.  Ct.  Rep.  14,  a  case  relating  to  an- 
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that  the  rights  enumerated  in  the  first 
eight  Amendments  are  not  within  the 
meaning  of  the  clause  "privileges  and 
immunities  of  citizens  of  the  United 
States,"  and  that  such  rights  are  not 


the  due  process  of  law  clause  in  the 
14th  Amendment,  except  in  so  far  as 
they  are  of  such  a  nature  that  they 
are  included  in  the  conception  of  due 
process  of  law.  E.  S.  O. 


STATE  OF  NEW  JERSEY 


MAYOR  AND  ALDERMEN  OF  JERSEY  CITY,  Appt 

Wew  Jersey  Court  of  Errors  and  Appeals— October  2S,  10ZO. 

(94  N.  J.  L.  431,  111  Atl.  544.) 

Water  —  right  to  take  municipal  supply  from  river  —  necessity  of  state 
grant. 

1.  A  nonriparian  municipal  corporation  can  acquire  the  right  to  take 
water  out  of  a  river  within  the  limits  of  the  state,  for  use  as  a  public  water 
supply,  only  by  grant  mediately  or  immediately  from  the  state. 

[See  note  on  this  question  beginning  on  page  649.] 


Pleading  —  conclusitm  of  law. 

2.  An  allegation  in  a  pleading  that 
a  municipal  corporation  became  en- 
titled to  divert  water  from  a  river  is  a 
conclusion  of  law,  dependent  for  its 
soundness  upon  the  facts  supporting 
it,  which  must  be  alleged  to  secure  a 
judicial  determination  of  the  matter  by 
the  court. 

[See  21  R.  C.  L.  440-442.] 
—  right  to  read  facts  into  pleading. 

3.  A  court  is  not  at  liberty  to  read 


into  a  pleading  stating  a  mere  conclu- 
sion of  law  the  facts  necessary  to  raise 
the  issue  which  the  parties  intended  to 
raise,  although  it  has  been  argued  by 
them. 
—  rule  for  construction. 

4.  Each  party's  pleading  is  to  be 
construed  most  strongly  against  him- 
self, and  most  favorably  to  his  ad- 
versary. 

[See  21  R.  G.  L.  464;  3  R.  C.  L.  Supp. 
1158.] 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  state,  in  an  action  brought  to  recover  the  amount  of  certain  license 
fees  alleged  to  be  due  it  from  defendant.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  John  Bentley  for  appellant. 
Messrs.  Thomas  F.  McCran,  Attor- 
ney General,  and  William  Newcom, 

Assistant  Attorney  General,  for  the 
State: 

Defendant  was  entitled  to  divert 
only  up  to  38,400,000  gallons  of 
water  daily,  and  to  pay  to  the  state  for 
all  water  diverted  in  excess  thereof. 

East  Jersey  Water  Co.  v.  Board  of 
Conservation  &  Development,  91  N.  J. 
L.  448,  103  Atl.  853;  Wilson  v.  East 
Jersey  Water  Co.  83  N.  J.  Eq.  42,  90 
Atl.  728;  Van  Emburgh  v.  Bergen 
County,  87  N.  J.  L.  637,  94  Atl.  586. 

The  state  was  not  barred  from  re- 
covery of  the  amount  sued  for. 


State  V.  United  New  Jersey  R.  &  Ca- 
nal Co.  76  N.  J.  L.  76,  68  Atl.  796;  So- 
ciety for  Establishing  Useful  Manu- 
factures V.  Board  of  Conservation  ft 
Development,  90  N.  J.  L.  469,  101  AtL 
1025. 

Gummere,  Ch.  J.,  delivered  the 

opinion  of  the  court: 

This  action  was  instituted  by  the 
state  ags^nst  the  city  of  Jersey  City, 
to  recover  from  it  the  sum  of  $22,- 
885.34,  being  the  amount  of  certain 
license  fees  alleged  to  be  due  to  the 
state  from  the  city  for  the  years 
1912  to  1918,  inclusive.     These  11- 


cense  fees  were  assessed  upon  the 
municipality  by  the  board  of  conser- 
vation and  development,  in  the  exe- 
cution of  the  powers  conferred  upon 
it  by  the  Act  of  June  17,  1907,  en- 
titled, "An  Act  to  Establish  a  State 
Water  Supply  Commission,  and  to 
D^ne  Its  Powers  and  Duties,  and 
the  Conditions  under  Which  Waters 
of  This  State  May  Be  Diverted," 
and  supplemental  legislation. 

The  8th  section  of  the  act  re>- 
ferred  to  (P.  L,  1907,  p.  687)  pro- 
vides that  "every  municipality,  cor- 
poration or  private  person  now  di- 
verting the  waters  of  streams  or 
lakes  wilii  outlets  for  the  purpose  of 
a  public  water  supply  shall  make 
annual  payments  on  the  first  day  of 
May  to  the  state  treasurer  for  all 
such  water  hereafter  diverted  in  ex- 
cess of  the  amount  now  being  legal- 
ly diverted,"  the  pajnnent  to  be  con- 
sidered as  a  license  fee,  and  its 
amount  to  be  fixed  by  the  board  of 
conservation  and  development  at  a 
rate  of  not  less  than  $1,  or  more 
than  $10,  per  1,000,000  gallons. 

The  complaint  in  the  case  shows 
that  at  the  time  of  the  enactment  of 
the  statute  in  question  the  city  of 
Jersey  City  was  diverting  from  the 
Rockaway  river,  daily,  38,400,000 
gallons,  and  concedes  that  the  diver- 
sion to  the  extent  stated  was  per- 
mitted by  the  state.  The  license 
fees  which  are  sought  to  be  recov- 
ered were  assessed  by  the  board  of 
conservation  and  development  upon 
the  water  diverted  by  the  city  from 
the  Rockaway  river  in  excess  of  the 
number  of  gallons  just  mentioned, 
and  was  at  the  rate  of  $1  per  1,000,- 
000  gallons. 

The  city  of  Jersey  City  by  its  an- 
swer denied  the  power  of  the  board 
of  conservation  and  development  to 
assess  tiiese  license  fees  against  it, 
upon  the  ground  that  by  §  2  of  the 
statute  in  question  it  is  provided 
that  "nothing  in  this  act  contained 
shall  be  construed  to  take  from  any 
municipality  in  l^is  state  the  right 
to  use  and  take  all  the  water  which 
it  has  the  right  to  use  or  appropri- 
ate by  purchase  or  condemnation." 
And  it  avers  that  it  comes  within 
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the  protection  of  this  provision  of 
the  statute  because  "it  became  en- 
titled to  divert  daily  50,000,000  gal- 
lons from  the  Rockaway  river  under 
contracts  with  the  East  Jersey  Wa- 
ter Company,  executed  in  October, 
1895,  and  on  April  Z2,  1897,  respec- 
tively, which  contracts  gave  the  de- 
fendant the  alternative  of  purchas- 
ing a  supply  of  water  from  the  said 
Rockaway  river  amounting  to  50,- 
000,000  gallons  daily,  or  .the  right  to 
purchase  the  entire  water  plant  of 
said  East  Jersey  Water  Company, 
which  right  to  purchase  the  said  de- 
fendant exercised  through  a  resolu- 
tion passed  by  the  street  and  water 
board  of  Jersey  City,  on  or  about 
January  16,  1900,  approved  by  the 
board  of  finance  commissioners  on 
or  about  January  17,  1900,  and  ap- 
proved by  the  mayor  January  18, 
1900." 

After  the  answer  came  in,  a  mo- 
tion was  made  hy  the  attorney  gen- 
eral to  strike  it  out,  upon  the 
ground  that  it  constituted  no  de- 
fense to  the  state's  claim,  and  after 
argument  heard  upon  the  motion  it 
was  granted  by  the  supreme  court, 
and  subsequently  judgment  was  or- 
dered to  be  entered  in  favor  of  the 
state. 

From  the  judgment  entered  pur- 
suant to  this  order  the  city  of  Jersey 
City  has  appealed. 

The  arguments  both  of  the  attor- 
ney general  arid  of  counsel  for  the 
municipality  rest  largely  upon  the 
theory  that  the  case  presents  for 
consideration  and  determination 
the  question  whether,  by  virtue  of 
the  provision  of  §  2  of  the  Act  of 
1907  above  recited,  the  city  of  Jer- 
sey City  is  entitled  to  abstract  from 
the  Rockaway  river  water  to  the 
amount  of  50,000,000  gallons  daily, 
without  being  subjected  to  the  li- 
cense fees  which  have  been  imposed 
upon  it,  notwithstanding  the  fact 
that  at  the  time  of  the  enactment  of 
the  statute  the  amount,  of  water  ab- 
stracted by  it  was  veay  much  less. 
But  this  question,  we  think,  is  not 
ripe  for  determination.  The  section 
applies  only  to  those  municipalities 
of  the  state  which,  at  the  time  of  the 
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enactment,  had  the  right  to  use  and 
take  water  from  the  running 
-streams,  lakes,  and  ponds  within  the 
borders  of  the  state;  and,  as  the 
control  of  such  waters  rests  in  the 
state  in  its  sovereign  capacity  as 
representative  of,  and  for  the  bene- 
fit of,  the  people  in  common  (Mc- 
Carter  v.  Hudson  County  Water  Co. 
70  N.  J.  Eq.  695,  14  L.R.A.(N.S.) 
197,  118  Am.  St.  Rep.  754,  65  Atl. 
489,  10  Ann.  Cas.  116),  the  only 
way  in  which  a  municipality  can 
acquire  the  right  to  appropriate  and 
use  such  water  is  by 

S£l'^-T?.V-  «  ^rant  directly 
■apply-  tram  from  the  State  it- 
Vr:?:Sl'SS.««r  seW,  or  by  the  du- 
ly  authorized  pur- 
chase or  condemnation  of  such  right 
from  a  third  person,  either  corpo- 
rate or  individual,  to  whom  it  has 
already  been  granted  by  the  state. 
There  is  nothing  in  the  answer  of 
the  municipality  which  shows  a 
grant  by  the  state  to  the  East  Jersey 
Water  Company  of  the  right  to  ab- 
stract from  the  waters  of  the  Rock- 
away  river  50,000,000  gallons  daily, 
or  any  other  amount;  and,  of 
course,  unless  that  corporation  had, 
prior  to  the  making  of  the  contract 
set  out  in  the  answer,  acquired  from 
the  state  of  New  Jersey  the  right  to 
abstract  that  water,  it  could  not,  by 
contract,  or  in  any  other  way,  con- 
fer such  right  upon  the  city  of  Jer- 
sey City.  This  being  so,  the  claim 
of  Jersey  City  that  it  comes  within 
the  protection  of  §  2  of  the  Laws 
of  1907  rests  upon  an  assumed  fact, 
the  existence  of  which  .is  not 
averred  in  the  answer,  even  if  it  be 
conceded  that  this  section  has  the 
force  and  effect  claimed  for  it  by 
counsel  for  the  municipality.  It  is 
suggested  that  the  allegation  that 
"the  defendant  became  entitled  to 
divert  daily  50,000,000  gallons  from 
the  Rockaway  river  under  contract 
with  the  East  Jersey  Water  Com- 
pany," etc.,  carries  with  it,  by  impli- 
cation, the  statement  that  the  right 
to  abstract  this  water  had  thereto- 
fore been  granted  to  the  East  Jer- 
sey Water  Company  by  the  state. 


But  this  suggestion  is  in  the  face  of 
settled  rules  of  pleading.    The  as- 
sertion that  the  defendant  -  became 
entitled  to  divert  is 
a  conclusion  of  law,  S^S""  ^Tiiw. 
depending    for    its 
soundness     upon     an     undisclosed 
fact;  and,  unless  the  court  has  tiiat 
fact  before  it,  the  soundness  of  the 
pleader's  conclusion  cannot  be  ju- 
dicially    determined.       Breese    v. 
Trenton  Horse  R.  Co.  52  N.  J.  L. 
250,  19  Atl.  204,  5  Am.  Neg.  Cas. 
81 ;  Millville  Gaslight  Co.  v.  Sweet- 
en, 74  N.  J.  L.  24,  64  Atl.  959. 

It  is  further  suggested  that,  as 
the  parties  have  argued  the  funda- 
mental question  which  they  desire 
to  have  decided,  this  court  ought  to 
read  into  the  answer  the  facts  nec- 
essary to  support  the  conclusion  of 
law  stated  therein,  _,„^, ,,  ^^ 
80  that  the  real  j««t»  into  piead- 
matter  intended  to  "*' 
be  put  in  issue  can  be  finally  deter- 
mined. But  this  we  are  not  at  lib- 
erty to  do.  The  question  before  us 
for  determination  is  whether  the 
supreme  court,  on  the  record  sub- 
mitted to  it,  was  justified  in  strik- 
ing out  the  answer,  and  directing 
judgment  for  the  state ;  and,  unless 
the  answer  discloses  a  defense  to 
the  state's  claim,  there  was  no  er- 
ror in  the  judicial  action.  We  have 
already  pointed  out  that  the  fun- 
damental fact  upon  which  the  ar- 
gument made  by  defendant's  coun- 
sel rested  does  not  appear  in  the 
pleading;  and  it  is  elementary  law 
that  each  parly's  pleading  is  to  be 
construed  most  strongly  against 
himself,  and  most 
favorably  to  his  ad-  ZS'niuoV.  •*"' 
versary,  and  so  any 
ambiguity  or  omission  therein  must 
be  at  the  peril  of  that  party  in 
whose  all^ations  it  occurs.  The 
application  of  this  rule,  as  we  think, 
demonstrates  the  soundness  of  the 
judicial  action  complained  of,  and 
consequently  the  judgment  under 
review  must  be  affirmed. 

As  the  state  of  New  Jersey  can 
have  no  desire  to  collect  from  the 
city  of  Jersey  City  the  license  fees 
which  are  the  subject-matter  of  this 
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those  fees  asfainst  the  municipBlity 
is  justified  by  the  prpvisions  of  the 
Act  of  1907,  it  seems  to  us  that  the 
proi)er  course  for  the  municipality 
to  pursue  is  to  apply  to  the  Supreme 
Court,  after  this  record  has  been 
remitted,  to  open  the  judgment  for 
the  purpose  of  permitting  the  mu- 


such  a  way  as  to  present  the  real , 
question  in  controversy,  and  for 
permission  to  argue  that  question 
before  that  court  when  the  record  is 
so  framed  as  to  raise  it.  That  such 
permission  will  be  granted  upon 
proper  application,  we  have  no 
doubt. 


ANNOTATION. 
Power  of  state  to  otact  fee  or  require  lioenae  for  taking  water  from  stream. 


The  reported  case  (State  v.  Jebsey 
City,  ante,  646)  seems  to  be  one  of 
first  impression  on  the  power  of  the 
state  to  exact  a  fee  or  require  a  li- 
cense for  taking  water  from  a  stream. 
In  many  of  the  western  states,  how- 
ever, the  common-law  doctrine  as  to 
the  riparian  rights  in  the  waters  of 
streams  has  been  modified,  by  declar- 
ing the  waters  within  the  state  to  be 
the  property  of  the  state. 

A  constitutional  provision  referred 
to  in  Strick]4r  v.  Colorado  Springs 
(1891)  16  Colo.  61,  25  Am.  St.  Rep. 
246,  26  Pac.  318,  reads  as  follows: 
"The  water  of  every  natural  stream 
not  heretofore  appropriated  within  the 
state  of  Colorado  is  hereby  declared  to 
be  the  property  of  the  public  and  the 
same  is  dedicated  to  the  use  of  the 
people  of  the  state  subject  to  appro- 
priation as  hereinafter  provided."  A 
subsequent  section  provides:  "The 
right  to  divert  the  unappropriated 
waters  of  any  natural  stream  to  bene- 
ficial uses  shall  never  be  denied. 
Priority  of  appropriation  shall  give  the 
better  right  as  between  those  using 
the  water  for  the  same  purpose,  but 
when  the  waters  of  any  natural  stream 


are  not  sufficient  for  the  service  of 
all  those  desiring  the  use  of  the  same, 
those  using  water  for  doinestic  pur- 
poses shall  have  the  preference  over 
those  claiming  for  any  other  purpose, 
and  those  using  the  water  for  agricul- 
tural purposes  shall  have  preference 
over  titose  using  the  same  for  manu- 
facturing^ purposes." 

An  Idaho  statute  referred  to  in 
United  States  v.  Haga  (1921)  276  Fed. 
41,  declares  that  "all  the  waters  of 
the  state,  when  flowing  in  their  nat- 
ural channels,"  etc.,  are.  the  property 
of  the  state  and  subject  to  its  super- 
vision. Another  section  provides  that, 
the  right  to  the  use  of  the  waters  of 
rivers,  streams,  etc.,  may  be  acquired 
by  appropriation. 

The  right  of  a  state  to  prevent  the 
transportation  of  water  for  consump- 
tion outside  its  limits  is  affirmed  in 
McCarter  v.  Hudson  County  Water  Co. 
(1906)  70  N.  J.  Eq.  695,  14  L.R.A. 
(N.S.)  197,  118  Am.  St.  Rep.  754,  65 
Atl.  489,  10  Ann.  Cas.  116,  affirmed  by 
the  United  States  Supreme  Court  in 
(1908)  209  U.  S.  349,  52  L.  ed.  828,  28 
Sup.  Ct.  Rep.  529,  14  Ann.  Cas.  560. 

W.  A.  E. 


MARY  J.  CONDON  et  al.,  Appts., 

V. 

NEW  YORK  LIFE  INSURANCE  COMPANY  of  New  York  et  al. 

louMt  Supreme  Court  —  Pebruarff  lO,  1918. 

(183  Iowa,  658,  166  N.  W.  452.) 

bsorance  —  tontine  policy  —  right  of  beneficiary. 
1.  The  rule  IMt  the  interest  of  a  beneficiary  in  a  life  insurance  policy 
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vests  immediately  upon  execution  and  delivery  of  the  imlicy  applies  to 
endowment,  accumulation,  and  tontine  policies,  and  the  assured  cannot, 
therefore,  assisrn  the  policy  so  as  to  defeat  such  interest. 
[See  note  on  this  question  beginning  on  page  654.] 

the  policy  was  issued,  when  only  the 
individual  name  of  the  beneficiary  was 


Reformaticm  —  mutual  mistake  —  in- 
surance pdiicy. 

2.  Making  a  policy  payable  to  the 
executors,  administrators,  or  assigns 
of  the  beneficiary,  according  to  the 
form  used  by  the  insurer  at  the  time 


inserted  in  the  application  blank,  does 
not  show  such  a  mistake  as  to  require 
the  reformation  of  the  policy. 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  fbr  Cherokee 
County  (Hutchinson,  J.)  in  favor  of  cross  petitioner  in  a  suit  for  the 
reformation  of  a  life  insurance  policy.    Affirmed. 


Statement  by  Stevens,  J. 

On  August  5,  1889,  the  defend- 
ant insurance  company  issued  an 
ordinary  life  policy  for  $3,000  on 
the  life  of  John  J.  Condon,  making 
the  same  payable  to  Mary  J.  Con- 
don, his  wife,  and  Nellie,  Louis, 
and  Creraldine  M.  Condon, 'his  chil- 
dren, or  to  their  executors,  adminis- 
trators, or  assigns,  share  and  share 
alike.  The  insured  died  on  June  24, 
1908,  and  Nellie  Condon,  whose 
name  at  the  time  of  her  death  was 
Nellie  Condon  Gilbert,  died  in  1907, 
'survived  by  a  daughter.  On  the  8th 
day  of  May,  1908,  the  insured  ex- 
ecuted a  written  assignment  to 
Mary  J.  Condon,  as  follows : 

"Original  to  Attach  to  Policy—- 
Executed  in  Duplicate. 

"Assignment  of  Part  of  Policy 
No.  326,452. 

"Amount  of  Policy  $3,000.  Date 
of  Policy,  August  5th  1889. 

"On  the  life  of  John  J.  Condon, 
of  Cherokee,  Iowa,  in  the  New  York 
Life  Insurance  Company  of  New 
York,  U.  S.  A. 

"For  value  received,  I,  John  J. 
Condon,  farmer,  of  Cherokee  countyj 
Iowa,  do  hereby  assign,  transfer, 
and  set  over  all  that  part  of  the 
above-described  policy  of  insurance 
payable  to  my  daughter  Nellie  Con- 
don (she  having  died),  and  all  sum 
or  sums  of  money,  interest,  benefit, 
and  advantage  whatsoever,  now  due 
or  hereafter  to  become  due,  by  vir- 
tue thereof,  unto  my  wife,  Mary  J. 
Condon,  if  living  at  the  maturity  of 
this  policy  by  the  death  of  the  in- 


sured, subject  to  i/Ll  the  terms  and 
conditions  expressed  therein ;  other- 
wise this  assignment  to  be  void.  In 
case  this  policy  matures  as  an  en- 
dowment, this  assigimient  to  be  of 
no  effect. 

"Witness  my  hand  and  seal,  at 
Cherokee,  Cherokee  county,  Iowa, 
on  the  8th  day  of  May,  A.  D.  1908." 

On  March  5,  1909,  defendant 
paid  three  fourths  of  the  amount 
due  on  said  policy,  but  declined  to 
pay  the  balance,  amounting  to 
$1,418.82,  to  Mary  J.  Condon,  as- 
signee, for  the  reason  that  it  claimed 
that  said  assignment  was  ineffec- 
tual to  pass  the  interest  of  Nellie 
Condon  Gilbert,  as  beneficiary,  to 
Mary  J.  Condon,  but  that,  as  her 
interest  as  beneficiary  under  said 
policy  vested  immediately  upon  its 
execution,  the  share  that  would 
otherwise  be  payable  to  her  belonged 
to  her  executors,  administrators,  or 
assigns,  and  not  to  Mary  J.  Condon. 

Plaintiff  brings  this  action  as  as- 
signee, and  is  joined  therein  by 
Louis  and  Geraldine  M.  Condon,  the 
two  remaining  beneficiaries  named 
in  said  policy.  This  action  was  first 
brought  at  law,  and  subsequently  a 
substituted  petition  was  filed,  al- 
leging that  the  insured,  in  t^e  ap- 
plication for  said  insurance,  desig- 
nated the  above-named  persons  as 
beneficiaries,  but  that  the  defend- 
ant, by  mistake  or  oversight,  made 
said  Insurance  payable  to  said  bene- 
ficiaries, or  their  executors,  admin-, 
istrators,  or  assigns,  and  that  the 
insertion  of  the  words,  "or  execu- 
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•was  contrary  to  the  request  of  the 
insured  in  said  application,  and 
wholly  without  authority,  and  plain- 
tiff prayed  that  said  policy  be  re- 
formed so  as  to  express  the  true 
intention  of  the  parties. 

An  administrator  was  appointed 
for  the  estate  of  Nellie  Condon 
Gilbert,  and  he  was  made  party  de- 
fendant, and  appeared  herein  and 
filed  answer  and  cross  petition,  al- 
leging that  .Nellie  Condon  Gilbert, 
designated  as  beneficiary  in  said 
policy,  died  possessed  of  a  vested 
interest  therein,  and  that  the  bal- 
ance due  on  said  policy,  which  would 
have  gone  to  her  had  she  survived, 
belonged  to  cross  petitioner  as  the 
administrator  of  her  estate,  and  he 
asks  judgment  therefor. 

The  defendant,  for  answer,  ad- 
mits the  execution  of  the  policy,  the 
receipt  of  a  copy  of  the  alleged  as- 
signment from  the  insnred  to  his 
wife  of  the  interest  of  Nellie  Con- 
don Gilbert,  that  there  is  a  balance 
due  and  owing  on  said  policy  of 
$1,418.32,  but  avers  that  same  is 
payable  only  to  the  administrator 
of  the  estate  of  Nellie  Condon  Gil- 
bert, and  tenders  payment  of  said 
sum  to  the  person  found  entitled 
thereto. 

The  court  dismissed  plaintiffs 
petition,  and  entered  judgment 
against  defendant  in  favor  of  cross 
petitioner  for  the  amount  claimed 
therein,  and  taxed  the  costs  to  ap>- 
pellant. 

Mr.  William  Mulvaney  for  appel- 
lants. 

Messrs.  Milchrist,  Scott,  &  Pitkin 
and  James  H.  Mcintosh,  for  appellee 
company : 

A  life  insurance  policy  written  on 
the  ordinary  life  plan,  payable  to 
specified  beneficiaries,  and  containing 
no  reservation  to  the  insured  to 
change  beneficiaries,  creates  a  vested 
interest  in  the  beneficiary  during  such 
period,  and  upon  the  death  of  the  bene- 
ficiary such  interest  passes  to  the 
personal  representative  of  such  bene- 
ficiary. 

Wilmaser  v.  Continental  L.  Ins.  Co. 
66  Iowa,  417,  55  Am.  Rep.  277,  23 
N.  W.  908;  3  Am.  &  Eng.  Enc.  Law, 


CO.  144  Mass.  S74,  11  N.  Hi.  Ob^;  noerc 
V.  Supreme  Lodge,  K.  H.  118  Cal.  91, 
38  L.R.A.  174,  45  Pac.  185;  Jory  v. 
Supreme  Council,  A.  L.  H.  105  Cal.  20. 
26  L.B.A.  788,  45  Am.  St.  Rep.  17,  88 
Pac.  524;  Carpenter  v.  Knapp,  101 
Iowa,  712,  38  L.R.A.  128,  70  N.  W.  764; 
Smith  v.  Zuckmeyer,  53  Iowa,  14,  3 
N.  W.  782;  Phillips  v.  Carpenter,  79 
Iowa,  600;  44  N.  W.  898;  Re  Conrad, 
89  Iowa,  396,  48  Am.  St.  Rep.  396,  56 
N.  W.  585. 

Mr.  A.  R.  Molyneux  for  appellee  ad- 
ministrator. 

Stevens,  J.,  delivered  the  opinion 
of  the  court:   ' 

The  policy  in  suit  is  an  ordinary 
life  policy  containing  provisions  for 
settlement,  cash  surrender  value, 
paid-up  policy,  and  other  provisions 
giving  options  to  the  insured,  and  is 
therein  designated  as  a  nonforfeit- 
ing,  free  tontine  policy. 

The  decision  of  this  case  turns 
upon  the  question  whether  the  in- 
terest of  Nellie  Condon,  as  benefi- 
ciary, vested  upon  the  execution 
and  delivery  of  said  policy.  It  is 
earnestly  contended  by  counsel  for 
appellant  that  as  the  insured  might, 
if  he  had  survived  the  twenty-year 
tontine  period,  have  availed  himself 
of  any  one  of  several  settlements,  or 
have  surrendered  the  policy  and 
made  full  settlement  with  the  com- 
pany, no  interest  vested  in  any  of 
the  beneficiaries  while  such  right 
existed  and  belonged  to  the  insured, 
and  they  rely  upon  Carpenter  v. 
Knapp,  101  Iowa,  712,  38  L.R.A. 
128,  70  N.  W.  764,  to  sustain  this 
contention. 

It  is  held  by  the  great  weight  of 
authority  that  the  interest  of  a  des- 
ignated beneficiary  in  an  ordinary 
life     policy     vests 
upon  the  execution  tin*' Siiic'!?!'*"" 
and  delivery  there-  SiSUJy'*  *•"*-  ., 
of,  and,  unless  the 
same  contains  a  provision  authoriz- 
ing a  change  of  beneficiary  without 
the  beneficiary's  consent,  the  insured 
cannot   make    such   change.     Wil- 
maser V.  Continental  L.  Ins.  Co.  66 
Iowa,  417,  55  Am.  Rep.  277,  23  N. 
W.  903 ;  Townsend  v.  Fidelity  &  C. 
Co.    163    Iowa,    713,   L.R.A.1915A, 
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109,  144  N.  W.  674;  Phillips  v.  Car- 
penter, 79  Iowa,  600,  44  N.  W.  898 ; 
Re  Conrad,  89  Iowa,  396,  48  Am. 
St.  Rep.  396,  56  N.  W.  535 ;  Central 
Nat.  Bank  v.  Hume,  128  U.  S.  195, 
32  L.  ed.  370,  9  Sup.  Ct.  Rep.  41; 
Indiana  Nat.  L.  Ins.  Co.  v.  McGinnis, 
180  Ind.  9,  45  L.R.A(N.S.)  192, 
101  N.  E.  289;  Franklin  L.  Ins.  Co. 
V.  Galligan,  71  Ark.  295,  100  Am. 
St.  Rep.  73,  73  S.  W.  102 ;  Perry  v. 
Tweedy,  128  Ga.  402,  119  Am.  St. 
Rep.  393,  57  S.  E.  782,  11  Ann.  Cas. 
46;  Hooker  v.  Sugg,  102  N.  C.  115, 
3  L.B.A.  217,  11  Am.  St.  Rep.  717, 
8  S.  E.  919 ;  Foster  v.  Gile,  50  Wis. 
603,  7  N.  W.  655,  8  N.  W.  217;  Mil- 
lard V.  Brayton,  177  Mass.  533,  52 
L.R.A.  117,  83  Am.  St.  Rep.  294, 
59  N.  E.  436;  Preston  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  95  Md.  101,  51 
Atl.  838;  Phoenix  Mut.  L.  Ins.  Co. 
V.  Dunnam,  46  Conn.  79,  33  Am. 
Rep.  14 ;  Garner  v.  Germania  L.  Ins. 
Co.  110  N.  Y.  266,  1  L.R.A,  256,  18 
N.  E.  130 ;  Laughlin  v.  Norcross,  97 
Me.  33,  53  Atl.  834;  United  States 
Casualty  Co.  v.  Kacer,  169  Mo.  301, 
58  L.R.A.  436,  92  Am.  St.  Rep.  641, 
69  S.  W.  370;  Ferdon  v.  Canfield, 
104  N.  Y.  143,  10  N.  E.  146;  Irwin 
V.  Travelers'  Ins.  Co.  16  Tex.  Civ. 
App.  683,  39  S.  W.  1097;  Mutual 
Ben.  L.  Ins.  Co.  v.  Willoughby,  99 
Miss.  98,  54  So.  834,  Ann.  Cas. 
1913D,  836 ;  Mutual  Ben.  L.  Ins,  Co. 
V.  Sweet,  137  C.  C.  A.  640,  222  Fed. 
200,  Ann.  Cas.  1917B,  298. 

And  this  applies  to  a  policy  to 
which  there  are  attached  the  inci- 
dents of  a  loan  value,  cash  surrender 
value,  and  automatic  extensions  by 
premiums  paid.  Mutual  Ben.  L. 
Ins.  Co.  v.  Willoughby,  99  Miss.  98, 
54  So.  834,  Ann.  Cas.  1913D,  836; 
Desforges's  Succession,  135  La.  49, 
52  L.R.A.(N.S.)  689,  64  So.  978; 
Preston  v.  Connecticut  Mut.  L.  Ins. 
Co.  95  Md.  101,  51  Atl.  838;  Lock- 
wood  V.  Michigan  Mut.  L.  Ins.  Co. 
108  Mich.  334,  66  N.  W.  229;  Pin- 
grey  V.  National  L.  Ins.  Co.  144 
Mass.  374,  11  N,  E.  562;  Bacon, 
Life  &  Acci.  Ins.  §  377,  and  cases 
cited. 

In  case  the  beneficiary  dies  before 
the  insured,  without  having  con- 
sented to  a  change  of  beneficiary. 


the  insured  cfumot,  i^^thout  a  res- 
ervation in  the  policy  giving  him 
such  right,  change  the  beneficiary, 
And  the  insurance  passes  to  the  es- 
tate of  the  deceased  beneficiary. 
Franklin  L.  Ins.  Co.  v.  Galligan, 
71  Ark.  295, 100  Am.  St.  Rep.  73,  73 
S.  W.  102;  Perry  v.  Tweedy,  128 
Ga.  402,  119  Am,  St.'  Rep.  393, 
57  S.  E.  782,  11  Ann.  Cas.  46; 
Harley  v.  Heist,  86  Ind.  196, 
44  Am.  Rep.  285;  Hooker  v.  Sugg, 
102  N.  C.  115,  3  L.R.A.  217,  11 
Am.  St.  Rep.  717,  8  S.  E.  919; 
Drake  v.  Stone,  58  Ala.  133 ;  Phoenix 
Mut.  L.  Ins.  Co.  V.  Dunnam,  46 
Conn.  79,  33  Am,  Rep.  14 ;  Preston 
V.  Connecticut  Mutual  L,  Ins.  Co. 
95  Md.  101,  51.  Atl.  838;  Millard  v. 
Brayton,  177  Mass.  533,  52  L.R.A. 
117,  83  Am.  St.  Rep.  294,  59  N.  E. 
436 ;  Pingrey  v.  National  L.  Ins.  Co. 
144  Mass.  374,  11  N.  E.  562;  Re 
Conrad,  89  Iowa,  396,  48  Am.  St. 
Rep.  396,  56  N.  W.  535. 

Afi  we  understand  the  contention 
of  counsel  for  appellant,  it  is  that 
while  the  interest  of  a  designated 
beneficiary  in  an  ordinary  life  pol- 
icy may  vest  immediately  upon  its 
execution  and  delivery,  endowment, 
accumulation,  and  tontine  policies 
form  an  exception  to  this  rule,  and 
that  the  interest  of  a  beneficiary  in 
the  latter- class  does  not  vest  until 
the  death  of  the  insured  within  the 
tontine  or  ac(;umulation  period. 
Among  the  authorities  cited  by  coun- 
sel to  sustain  this  contention  is  Car- 
penter v.  Knapp,  supra.  The  In- 
strument before  the  court  in  that 
case  was  a  certificate  of  member- 
ship in  a  benefit  society,  and  the 
court  held,  in  accordance  with  the 
weight  of  authority,  that  no  inter- 
est vested  in  the  beneficiary  until 
the  death  of  the  insured;  but  the 
court,  referring  to  the  interest  of  the 
beneficiary  in  an  ordinary  life  poli- 
cy, said:  "It  is  the  general  rule 
that  a  beneficiary  under  an  ordinary 
life  policy  takes  a  vested  interest 
therein  at  the  moment  the  policy  is 
executed  and  delivered,  which  can- 
not be  impaired  or  defeated  by  any 
act  of  the  assured,  or  of  the  assured 
and  the  company,  to  which  said 
beneficiary  does  not  assent." 
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counsel  hold  that  the  incidents  of 
loan  and  cash  surrender  values  and 
otiier  features,  such  as  are  contained 
in  the  policy  in  suit,  attached  to  an 
ordinary  life  policy  for  the  benefit 
of  the  insured,  affect  its  character 
as  an  ordinary  life  policy,  or  change 
the  rule  as  to  the  right  of  the  bene- 
ficiary, if  the  assured  dies  before 
these  rights  have  matured.  The 
right  of  the  insured  to  take  advan- 
tage of  any  of  the  several  provisions 
'of  the  policy  for  his  benefit  depend- 
ed upon  his  surviving  the  tontine 
period.  In  the  event  that  he  died 
within  the  tontine  period,  all  provi- 
sions contained  in  said  policy  for 
settlement,  etc.,  immediately  termi- 
nated, and  the  policv  matured  and 
became  at  once  payable  to  the  bene- 
ficiaries. He  had  no  interest  in  said 
policy  that  would  pass  by  an  as- 
signment in  the  event  his  death 
occurred  within  the  tontine  period. 

It  is  our  conclusion  that  the  in- 
terest of  Nellie  Condon  Gilbert  vest- 
ed immediately  upon  the  execution 
and  delivery  of  the  policy,  and  that 
same,  under  its  terms,  passed  to  her 
personal  representatives.  Smith  v. 
Metropolitan  L.  Ins.  Co.  222  Pa.  226, 
20  L.R.A.(N.S.)  928,  128  Am.  St. 
Rep.  799,  71  Atl.  11,  cited  by  coun- 
sel, holds  that,  upon  the  death  of  the 
beneficiary  before  the  expiration  of 
the  tontine  jjeriod,  the  interest  of 
such  beneficiary  terminates,  and 
leaves  the  insured  free  to  make  such 
other  disposition  of  the  policy  as  he 
may  desire;  but  the  holding  in  this 
case  is  contrary  to  the  great  weight 
of  authority,  as  shown  by  the  cases 
cited  supra. 

II.  Counsel  also  earnestly  main- 
tains that  there  was  a  mutual  mis- 
take in  the  language  of  the  policy, 
and  that,  as  the  application  desig- 
nated Mary  J.  Condon,  Louis,  Nel- 
lie, and  Geraldine  Condon,  as  bene- 
ficiaries, defendant  exceeds  its 
authority  in  adding  after  said  names 
the  words,  "or  their  executors,  ad- 
ministrators, or  assigns ;"  that  said 
contract  should  be  so  reformed  as 
TO  eliminate  said  words  therefrom. 
The  only  evidence  offered  by  plain- 
tiff to  the  alleged  mistake  was  the 
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answer  to  the  question,  "to  whom 
the  insurance  applied  for,  to  be  pay- 
able to  in  event  of  death,"  g'ave  the 
names  as  above,  without  adding  the 
words,  "or  executors,  administra- 
tors, or  assigns."  The  evidence  of- 
fered on  behalf  of  defendant  tended 
to  show  that  the  policy  in  suit  was 
one  of  a  large  class  of  similar  poli- 
cies issued  by  the  defendant  com- 
pany at  the  time,  and  was  in  the 
form  used  by  it  at  the  time.  The 
application  was  in  the  form  of  a 
blank  used  by  the  agents  of  defend- 
ant generally,  and  the  answer,  nam- 
ing the  several  parties  as  benefici- 
aries, did  not  undertake  to  prescribe 
or  designate  the  form  of  policy  to 
be  issued,  or  the  method  of  settle- 
ment in  the  event  one  or  more  of 
said  beneficiaries  should  die  before 
the  death  of  the  insured  within  the 
tontine  period,  and,  doubtless,  the 
applicant  fully  expected  and  intend- 
ed that  a  policy  of  the  kind  desig- 
nated would  be  issued  by  defendant 
in  the  usual  form  thereof.  The  pol- 
icy was  delivered  to  the  insured,  and 
retained  by  him  for  many  years 
without  objection  or  protest,  and,  in 
the  absence  of  evidence  to  the  con- 
trary, it  may  well  be  assumed  that 
its  form  and  provisions  were  satis- 
factory to  him. 

It  will  be  observed  that  the  in- 
sured did  not  attempt,  after  the 
death  of  Nellie  Condon  Gilbert,  to 
change  the  beneficiary,  and  the  in- 
strument offered  in  evidence  was 
in  form  an  assignment  only.  As 
the  interest  of  Nellie  Condon  Gil- 
bert vested  immediately  upon  the 
execution  of  the  policy,  it  passed 
upon  her  death  to  her  personal  rep- 
resentatives, and  the  alleged  as- 
signment "was  ineffectual  to  pass 
any  interest  in  said  policjr  to  the 
plaintiff.  It  is  our  conclusion  that 
the  evidence  in  this  case  is  not  suf- 
ficient to  require  or         ^     ^^  ^_ 

justify      the      refOr-    mntnlT^lat^ke 

mation  of  said  poll-  -«^«»««»«*  p«>- 
cy  in  the  respect 
prayed,  and  that  plaintiff,  an  as^ 
signee,  took  no  interest  therein,  and 
that  the  court  rightly  rendered 
judgment  in  favor  of  tiie-  adminis* 
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trator  of  the  estate  of  Nellie  Con- 
don Gilbert  for  the  amount  claimed 
and  against  plaintiff  for  costs. 

The  decree  of  the  lower  court  is 
therefore  afiirmed. 


Preston,  Ch.  J.,  and  Evans  and 
Gaynor,  JJ.,  concur. 


Petition    for 
May  17,  1918. 


rehearing    denied 


ANNOTATION. 

Respective  rights  of  msored  and  benefidarjr  in  mdowmoit,  accumnlatimi,  and 

ttmtine  policies. 

I.  Generally,  664. 
II.  Rights  under  assignmentg,  666. 

III.  Exercise  of  options,  669. 

IV.  Encumbering  policy,  663. 


I.  Generally. 

This  annotation  does  not  cover  the 
effect  upon  endowment  or  tontine  pol- 
icies, of  bankruptcy,  insolvency,  or  di- 
vorce proceedings,  or  of  exemption 
statutes,  or  the  right  to  reach  the 
proceeds  of  such  policies  by  garnish- 
ment or  execution. 

Under  endowment  or  tontine  pol- 
icies payable  to  the  insured  at  the  ex- 
piration of  a  certain  period,  if  alive, 
but  providing  for  the  payment  of  a 
stated  sum  to  a  designated  beneficiary 
in  case  of  the  insured's  death  during 
the  period  mentioned,  it  is  held  that 
the  insured  and  the  beneficiary  take 
contingent  interests.  Union  Cent.  L. 
Ins.  Co.  V.  Woods  (1894)  11  Ind.  App. 
334,  37  N.  E.  180, 39  N.  E.  205;  Condon 
V.  New  York  L.  Ins.  Co.  (reported 
herewith)  ante,  649;  Lambert  v.  Penn 
Mut.  L.  Ins.  Co.  (1898)  60  La.  Ann. 
1027,  24  So.  16;  Breard  v.  New  York 
L.  Ins.  Co.  (1916)  138  La.  774,  70  So 
799;  Preston  v.  Connecticut  Mut.  L. 
ins.  Co.  (1902)  95  Md.  101,  51  Atl.  838 
Kendall  v.  Equitable  Life  Assur.  Soc 
(1898)  171  Mass.  568,  61  N.  E.  464 
Lockwood  V.  Michigan  Mut.  L.  Ins.  Co. 
(1896)  108  Mich.  334,  66  N.  W.  229; 
Union  Cent.  L.  Ins.  Co.  v.  Buxer  (1900) 
62  Ohio  St.  385,  49  L.R.A.  737,  57  N. 
E.66. 

Thus,  in  Lambert  v.  Penn  Mut.  L. 
Ins.  Co.  (1898)  50  La.  Ann.  1027,  24 
So.  16,  where  the  policy  provided  for 
the  payment  of  an  endowment  benefit 
to  the  insured  if  he  should  live  until 
the  expiration  of  the  endowment  peri- 
od, but  making  the  face  of  the  policy 
payable  to  his  wife  in  case  of  death 
before  the  expiration  of  that  time,  it 


was  held  that  both  spouses  are  in  a 
sense,  during  the  endowment  period^ 
conditional  beneficiaries,  the  wife  dur- 
ing that  period  being  the  active  bene- 
ficiary, and  the  husband  the  passive 
beneficiary,  his  rights  being  dependent 
upon  his  existence  continuing  to  the 
end  of  the  endowment  period. 

And  in  Miller  v.  Campbell  (1893) 
2  Misc.  618,  22  N.  Y.  Supp.  388,  affirmed 
in  (1893)  140  N.  Y.  457,  37  Am.  St 
Rep.  569,  36  N.  E.  651,  where  a  policy 
was  payable  to  the  insured's  wife  for 
her  sole  use,  if  living,  upon  due  notice 
and  proof  of  his  death  during  the  con- 
tinuance of  the  policy,  but  provided 
that  if  the  insured  survived  the 
fifteen-year  term  the  benefit  should  be 
payable  to  him,  it  was  held  that  the 
interest  of  the  wife  ceased  upon  the 
insured  surviving  the  term  mentioned, 
and  that  the  latter  was  entitled  to  the 
amount  of  the  policy. 

And  in  Gifford  v.  Gifford  (1921)  — 
N.  J.  Eq.  — ,  116  Atl.  664,  where  an  en- 
dowment policy  on  a  husband's  life 
was  payable  to  the  wife  if  the  insured 
died  within  the  endowment  period,  but 
to  the  husband  if  he  survived  such 
period,  and  he  in  fact  survived  it,  it 
was  held  that  he  was  entitled  to  the 
entire  benefit,  although  his  wife  had 
paid  the  premiums,  but  without  any 
agreement  that  she  should  have  a  lien 
therefor,  since  the  payment  of  the 
premiums  by  the  wife  was  in  the  na- 
ture of  a  gift  to  the  husband;  and 
this  was  held  true  although  he  had 
wilfully  deserted  his  wife,  and  she 
had  obtained  a  divorce. 

And  where  a  policy  insured  a  hus- 
band's life  for  the  sole  use  and  benefit 
of  his  wife,  for  a  specified  sum,  for 
the  term  of  ten  years,  and  provided 
that  the  insurer  agreed  to  pay  the 
sum  "to  said  person  whose  life  is  in- 
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sured,  or  assigns,"  in  ten  years  from 
the  date  of  the  policy,  or,  in  case  of  his 
previous  death,  to  the  said  beneficiary 
after  notice  and  proof  of  insured's 
death,  and  further  provided  that,  in 
case  of  the  death  of  the  beneficiary 
before  the  insured,  the  amount  should 
be  payable  to  the  heirs  or  assigns  of 
the  person  whose  life  was  insured,  the 
-wife  cannot,  at  the  end  of  ten  years, 
recover  the  sum  mentioned  upon  its 
appearing  that  the  husband  was  still 
alive,  since  the  policy  contemplates 
that  the  benefit  shall  inure  to  the  wife 
only  in  case  of  her  husband's  death 
during  the  term,  leaving  her  surviv- 
ing. Tonnes  v.  Northwestern  Mut.  L. 
Ins.  Co.  (1879)  26  Minn.  271,  3  N.  W. 
346. 

And  in  White  v.  Smith  (1884)  2 
T«.  App.  Civ.  Cas.  (Willson)  849, 
where  the  insured  held  an  endowment 
policy  payable  to  himself  or  his  order, 
jt  was  held  that  he  was  the  beneficiary, 
and  that  no  one  else  had  any  interest 
in  it,  and  that  he  could  dispose  of  it 
by  his  will,  and  that  upon  his  death  it 
passed,  not  to  his  heirs,  but  to  his 
executor,  to  be  administered  according 
io  the  will. 

In  Desforges's  Succession  (1914) 
136  La.  49,  62  L.RJV.(N.S.)  689,  64  So. 
978,  where  a  fifteen-year  endowment 
policy  taken  out  by  the  husband  was 
payable  to  the  wife,  her  administra- 
tors, executors,  or  assigns,  she  was 
held  to  have  immediately  acquired  an 
interest  that  could  not  be  devested 
without  her  consent,  and  to  be  en- 
titled to  the  proceeds  when  they  be- 
came demandable  at  the  expiration  of 
the  endowment  term,  although  her 
husband  was  still  living. 

And  one  whose  life  is  insured  for 
-the  benefit  of  his  wife  and  children  by 
a  tontine  policy  which,  agrees  to  pay  to 
them,  as  "the  assured,"  has  neither  the 
legal  title  to  the  policy,  nor  any  right 
as  trustee  which  will  entitle  him  to  the 
"benefit  on  the  maturity  of  the  policy, 
although  he  has  always  retained  pos- 
aession  and  control  thereof,  and  paid 
the  premiums,  and  the  beneficiaries 
never  knew  of  the  existence  of  the  pol- 
icy. New  York  L.  Ins.  Co.  v.  Ireland 
(1891)  —  T«ac  — ,  14  L.R.A.  278,  17 
S.  W.  617. 


And  in  .^na  L.  Ins.  Co.  v.  Mason 
(1884)  14  R.  I.  583,  it  was  held  that 
although  an  endowment  policy  taken 
out -by  the  husband  and  payable  after 
a  certain  time  to  his  wife,  if  then  liv- 
°inler>  and,  if  not,  to  the  husband,  was  re- 
tained by  the  latter,  and  although  the 
wife  at  the  time  amounts  became  pay- 
able had  filed  a  petition  for  a  divorce, 
she  was  nevertheless  entitled  to  the 
amount,  where  a  statute  provided  that 
any  policy  on  the  life  of  any  person  ex- 
pressed to  be  for  the  benefit  of  a  mar- 
ried w<Hnan,  whether  effected  by  her- 
self or  her  husband,  should  inure  to 
her  separate  use  and  benefit  independ- 
ently of  her  husband  and  of  his  cred- 
itors, it  being  held  that  the  husband, 
under  such  a  policy,  merely  had  a  right 
to  the  fund  if  he  survived  his  wife,  and 
that  the  tatter's  right,  upon  surviving 
the  maturity  of  the  policy,  became 
absolute. 

And  in  C.  E.  Shepard  &  Co.  v.  New 
York  L.  Ins.  Co.  (1913)  87  Conn.  600. 
89  Atl.  186,  where  the  insured  took  a 
policy  payable  to  his  wife,  or,  if  she 
died  before  he  did,  to  his  estate,  and 
also  containing  an  endowment  clause 
under  which  a  certain  sum  was  pay- 
able "to  the  wife  or  her  assigns  twenty 
years  after  date,  if  the  insured  should 
then  be  living  and  the  policy  in  force," 
it  was  held  that  by  the  law  of  New 
York  and  Connecticut  the  beneficiary 
took  a  vested  interest,  which  passed, 
upon  the  beneficiary's  death  before  the 
expiration  of  the  endowment  period,  to 
the  legal  representatives  of  the  bene- 
ficiary, and  which  could  not,  after  de- 
livery of  the  policy,  be  devested  by 
the  life  insured,  or  the  insurer,  or  both 
together.  The  action  in  this  case  was 
against  the  insurer,  which,  after  the 
beneficiary's  death  and  a  reinstate- 
ment of  the  policy,  had  treated  the 
life  insured  as  the  sole  beneficiary,  and 
it  was  held  estopped,  as  against  one 
to  whom  the  life  insured  had  assigned 
the  policy,  to  deny  the  title  of  the  life 
insured,  it  having  dealt  with  the  pol- 
icy in  a  way  inconsistent  with  an  out- 
standing interest  in  any  other  per- 
son, and  the  assignee  having  relied  up- 
on papers  issued  by  the  insurer,  from 
which  anyone  familiar  with  the  busi- 
ness of  life  insurance  would  natural- 
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sole  beneficiary. 

In  Preston  t.  Connecticut  Mut.  L. 
Ins.  Co.  (1902)  95  Md.  101,  61  Atl.  888, 
although  the  policy,  which  was  pay- 
able to  the  insured's  mother  or  her 
legal  representatives  after  the  in- 
sured's  death,  also  contained  a  provi- 
sion that  at  the  end  of  twenty  years,  if 
the  insured  was  then  alive,  the  amount 
of  the  policy  should  be  paid  to  him, 
and  that  on  the  surrender  of  the  policy 
an  endowment  fund  should  be  paid  to 
him,  it  was  held  that,  the  beneficiary 
having  predeceased  the  insured,  and 
the  latter  having  died  before,  the  ex- 
piration of  the  twenty-year  terra,  the 
personal  representative  of  the  bene- 
ficiary was  entitled  to  the  proceeds  of 
the  policy  as  against  the  representa- 
tives of  the  insured,  the  court  stating 
that  the  rule  that  a  beneficiary  ac- 
quires a  vested  right  at  the  inception 
of  his  contract  between  the  insurer 
and  the  insured  is  applied  to  endow- 
ment as  well  as  to  ordinary  policies. 

In  Bancroft  v.  Russell  (1892)  167 
Mass.  47,  31  N.  E.  710,  where  a  policy 
was  made  payable  on  a  certain  date  to 
the  insured  if  he  lived  until  that  time, 
but,  if  he  died  prior  thereto,  to  an- 
other as  trustee  for  the  insured's 
mother,  whom  he  supported,  it  was 
held  that,  the  insured's  mother  having 
predeceased  him,  and  he  having  died 
before  the  date  named,  the  pro- 
ceeds of  the  '  insurance  were  pay- 
able to  the  trustee,  but  that  the  rep- 
resentatives of  the  insured  were  en- 
titled thereto,  there  being  evidence 
that  the  mother  knew  nothing  of  the 
policy,  and  that  the  insured  had  de- 
clared to  the  trustee  that  he  created 
the  trust  in  order  that  his  mother 
might  be  supported  from  the  proceeds 
in  case  she  outlived  him,  the  court 
held  that,  under  the  circumstances, 
there  was  a  resulting  trust  in  the  in- 
sured's favor  upon  his  mother's  death. 

//.  Alghts  under  assignments. 

Where;  endowment  or  tontine  pol- 
icies provide  for  the  payment  of  a 
stated  sum  to  the  insured  at  the  ex- 
piration of  a  given  period,  and  for  the 
payment  of  the  loss  to  a  designated 
beneficiary  in  case  of  the  insured's 


that  an  assignment  by  the  insured  will 
not,  where  he  dies  before  the  expira- 
tion of  the  endowment  or  tontine  peri- 
od, defeat  the  rights  of  the  beneficiary. 

Thus,  it  will  be  observed  that  in  the 
reported  case  (Condon  v.  New  Ymuc 
L.  Ins.  Go.  ante,  649)  it  was  decided 
that  the  beneficiary  in  an  endowment 
accumulation  or  tontine  policy,  in 
which  the  benefit  was  payable  to  the 
insured  at  the  expiration  of  the  ton- 
tine period,  took  a  contingent  vested 
interest  during  the  continuance  of  the 
tontine  period,  which  the  insured 
could  not  pass  by  an  assignment  in  the 
event  of  his  death  before  the  tontine 
period  expired. 

And  where  a  policy  provided  that 
upon  the  completion  of  the  tontine 
pehod  an  accumulated  reserve  should 
be  paid  to  the  insured  if  tite  policy  had 
not  been  terminated  by  lapse  or  death, 
and  provided  for  the  payment  of  a 
certain  benefit  to  the  wife  in  case  of 
his  death  before  the  expiration  of  the 
tontine  period,  it  was  held  that  both 
the  insured  and  his  wife  had  a  con- 
tingent interest  which  was  assignable, 
but  that  the  husband's  assignment 
would  not  defeat  the  wife's  right  to 
recover,  the  husband  having  died  be- 
fore the  completion  of  the  tontine  peri- 
od. Kendall  v.  Equitable  Life  Assur. 
Soc.  (1898)  171  Mass.  568,  51  N.  E. 
464. 

And  where  a  policy  is  made  payable 
to  the  assured  at  tiie  end  of  fifteen 
years,  or,  in  case  of  his  death  before 
that  date,  then  to  his  administrators 
and  executors  for  the  use  and  benefit 
of  his  wife  and  son,  if  they  shall  sur- 
vive him,  the  interest  of  the  wife  and 
son  is  a  vested  one,  and  an  agreement 
made  by  the  assured  to  assign  the  pol- 
icy will  not  affect  their  interest, 
where  he  died  within  the  fifteen  years. 
Hubbard  v.  Stapp  (1889)  32  IlL  App. 
641. 

It  has  been  held  that  an  endowment 
policy  payable  to  the  insured  or  his 
assigns  at  a  certain  date,  or  to  his 
legal  representatives  if  he  should  die 
before  that  time,  is  assignable  by  the 
insured  where  the  assignment  is  not 
made  to  cover  a  mere  speculative  risk, 
and  the  insurance  passes  to  the  as- 


fore  the  endowment  period  expires. 
Mutual  L.  Ins.  Co.  v.  Armstrong 
(1886)  117  U.  &  591,  29  L.  ed.  997, 
6  Sup.  Ct.  Rep.  877, 

And  an  endowment  poliejr  payable  to 
the  insured  if  he  is  living  at  the  end 
of  a^  certain  period,  and  to  his  "legal 
Tepresentatives"  if  he  dies  before  the 
expiration  of  the  period  named,  is  as- 
signable by  him  and  conveys  to  the 
assignee  the  right  to  receive  benefit 
in  case  of  the  insured's  death  before 
the  period  expires,  the  words  "legal 
representatives"  meaning  executors 
and  administrators,  and  not  including 
"heirs."  Page  v.  Metropolitan  L.  Ins. 
Co.  (1911)  98  Ark.  340,  135  S.  W.  911. 

In  Pierce  v.  Charter  Oak  L.  Ins.  Co. 
(1884)  138  Mass.  151,  where  a  ten- 
year  endowment  policy  provided  for 
the  payment  of  a  fund  to  the  injured  if 
he  survived  the  endowment  period,  and 
he  in  fact  did  so,  it  was  held  that  the 
insured  had  an  interest  which  he  could 
assign,  and  an  assignment  of  the  pol- 
icy which  was  signed  by  both  the  in- 
sured and  his  wife,  the  beneficiary, 
was  held  to  entitle  the  assignee  to  the 
benefit  of  the  policy. 

And  where  the  insured,  under  a 
policy  making  the  endowment  payable 
to  the  holder  after  the  expiration  of 
the  endowment  period,  assigned  the 
policy  as  collateral,  it  was  held  that 
the  assignment  cut  off  all  right  and 
interest  of  the  wife  and  children,  who 
were  designated  as  beneficiaries  in  the 
policy  in  case  of  the  insured's  death 
during  the  endowment  period.  Trav- 
elers' Ins.  Co.  V.  Healey  (1898)  25  App. 
Div.  63,  49  N.  Y.  Supp.  29,  afltoned 
without  opinion  in  (1900)  164  N.  Y. 
,  607,  58  N.  E.  1089.  And  it  was  held 
that  the  wife's  written  consent  or  as- 
signment was  not  necessary,  although 
a  statute  provided  that  all  policies  of 
insurance  upon  the  lives  of  husbands 
for  the  benefit  and  use  of  their  wives 
shall  be  assignable  by  the  wife  with 
the  written  consent  of  her  husband, 
the  court  stating  that  to  the  extent 
that  the  policy  was  for  the  benefit  and 
use  of  the  wife,  the  written  consent 
of  the  husband  was  necessary  to  her 
assignm/ent,  but  that  to  the  extent  that 
19  A.L.R.— 42. 


husband,  it  was  not. 

And  where  endowment  policies  pro- 
vide that  in  case  the  insured  shall  die 
before  the  expiration  of  the  endow- 
ment period  the  amount  of  the  insur- 
ance shall  be  paid  to  his  wife,  and  tnat, 
in  case  the  insured  survives  the  En- 
dowment period,  the  fund  shall  be 
paid  to  him,  he  has  a  right  to  assign 
his  interest  in  such  policies,  and  the 
assignment,  if  otherwise  valid,  will  be 
good  provided  he  survives  the  endow- 
ment period.  McDonough  v.  .^}tna  L. 
Ins.  Co.  (1902)  88  Misc.  625,  78  N.  Y. 
Supp.  217.  And  in  this  case,  where  the 
insured  survived  the  endowment  peri- 
od, it  was  held,  in  an  action  by  the  pur- 
chaser of  the  policy  upon  an  execu- 
tion issued  against  the  insured,  that 
the  insurer  might  show  as  a  defense 
that  the  insured,  prior  to  the  institu- 
tion of  the  attachnjent  proceeding,  had 
assigned  his  interest  in  the  policies. 

And  in  Cox  v.  Cox  (1916)  192  UL 
App.  286,  where  a  tontine  policy  pro- 
vided for  the  payment  of  a  certain 
amount  to  the  insured's  wife  "during 
the  continuance"'  of  the  policy,  and 
that  if  the  insured  should  be  alive  at 
the  end  of  a  certain  period  he  should 
be  entitled,  at  his  option,  to  receive 
the  value  of  the  policy,  it  was  held 
that  the  beneficiary's  rights  aa  such 
ceased  at  the  expiration  of  the  period 
stated,  and  thereafter  the  proceeds  be- 
longed to  the  insured  or  his  assignee. 
But  in  this  case,  where  an  assignment 
by  the  insured,  made  before  the  expi- 
ration of  the  tontine  period,  was  a 
mere  gift,  it  was  held  that  the  in- 
sured's right  to  the  fund  was  subject 
at  that  time,  in  equity,  to  the  right  of 
the  wife  living  apart  without  fault  to 
a  reasonable  provision  for  her  support 
and  maintenance,  and  that  the  as- 
signee took  subject  to  this  burden. 

In  Carpenter  v.  Knapp  (1897)  101 
Iowa,  712,  38  L.R.A.  128,  70  N.  W. 
764,  where  a  benefit  certificate  pro- 
vided, in  case  of  the  insured's  death 
before  the  expiration  of  the  endow- 
ment period,  for  the  payment  of  a 
benefit  to  a  designated  beneficiary,  or, 
in  case  of  his  death  before  the  in- 
sured, to  the  latter's  executors,  admin- 
istrators, or  assigns,  and  also  provided 
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for  the  payment  to  the  insured  of  a 
certain  amount  if  he  was  living  at  the 
expiration  of  the  endowment  period,  it 
was  held  that  the  beneficiary  named 
in  such  certificate  had  no  assignable 
interest  during  the  endowment  period 
while  the  insured  was  living  and  had 
the  right  under  the  benefit  certificate 
to  change  the  beneficiary,  and  that  an 
assignment  so  executed  by  the  benefi- 
ciary gave  the  assignee  no  right  to  the 
fund  payable  on  the  insured's  death. 

In  Anderson  v.  Goldsmidt  (1886) 
108  N.  Y.  617,  9  N.  E.  496,  where  a 
statute  provided  that  all  policies  is- 
sued upon  the  lives  of  husbands  for 
the  benefit  of  their  wives  should  be  as- 
signable by  the  wife  with  the  written 
consent  of  her  husband,  an  endowment 
policy  payable  on  a  specified  date,  or 
within  a  certain  time  after  notice  and 
proof  of  death,  to  the  wife,  and,  in 
case  of  her  death  before  the  decease 
of  the  insured,  payable  to  her  children, 
it  was  held,  the  wife  having  survived 
the  endowment  period,  that  an  assign- 
ment by  the  wife  and  her  husband  con- 
stituted a  "written  consent"  by  the 
husband,  and  that  the  mere  fact  that  at 
the  time  the  parties  had  children  did 
not  render  the  assignment  void,  since 
the  statute  gave  the  wife  the  absolute 
power  to  assign  or  surrender  the  pol- 
icy. The  court  stated  that  it  was  true 
that  the  children  had  a  contingent  in- 
terest in  the  policy  which  would  have 
become  vested  in  case  the  wife  had 
died  before  the  policy  matured,  but 
that,  as  she  survived  that  period,  the 
contingency  did  not  arise  which  gave 
the  children  any  interest  in  the  policy. 

In  Brummer  v.  Cohn  (1881)  86  N.  Y. 
11,  40  Am.  Rep.  60S,  an  endowment 
policy  taken  by  a  husband,  and  pay- 
able to  his  wife,  her  executors,  admin- 
istrators, or  assigns,  was  held  within 
an  act  forbidding  a  wife  assigning  a 
policy  in  her  favor  on  her  husband's 
life,  and  the  policy  in  suit  was  held 
not  assignable  by  the  wife,  notwith- 
standing the  contention  that  only  con- 
tracts for  life  insurance  strictly — ^that 
is,  insurance  payable  in  the  event  of 
death — ^were  within  the  purview  of  the 
act. 

And  in  Brick  v.  Campbell  (1890)  122 
N.  Y.  337,  10  L.R.A.  259,  25  N.  E.  493, 


where  an  endowment  policy  was  in- 
volved, it  was  held  that  prior  to 
the  enabling  Act  of  1879  a  married 
woman  had  no  power,  during  the  life- 
time of  her  husband,  to  assign  a  pol- 
icy issued  on  his  life  for  her  benefit,  if 
there  was  a  child  living  which  was  the 
fruit  of  the  marriage. 

In  Lambert  v.  Penn  Mut.  L.  Ins.  Co. 
(1898)  60  La.  Ann.  1027,  24  So.  16, 
under  a  policy  providing  for  the  pay- 
ment of  an  endowment  to  the  insured 
if  he  should  live  until  the  expiration 
of  a  certain  period,  bat  for  the  pay- 
ment of  the  face  of  the  policy,  in  case 
he  should  die  before  that  time,  to  his 
wife,  it  was  held  that  the  respective 
rights  of  the  parties  were  conditional, 
the  wife  until  the  expiration  of  the 
endowment  period  being  the  active 
beneficiary,  and  that,  where  the  in- 
sured l)usband  died  within  the  endow- 
ment period,  the  wife  was  entitled  to 
the  benefit,  although  she  had  assigrned 
her  interest  in  the  policy  to  her  hus- 
band, and  he  had  subsequently  as- 
signed all  of  his  interest  therein  to  a 
third  party  as  collateral,  the  court 
holding  that  the  wife's  assignment  was 
in  violation  of  a  statute  regulating 
conveyances  between  husband  and 
wife,  and  that  it  was  not  a  valid  dona- 
tion. 

In  Eisenbach  v.  Mutual  L.  Ins.  Go. 
(1914)  162  App.  Div.  595,  147  N.  Y. 
Supp.  962,  affirmed  in  (1914)  212  N.  Y. 
693,  106  N.  E.  1033,  where  a  twenty- 
year  endowment  policy  was  payable  to 
the  insured,  his  executors,  administra- 
tors, or  assigns,  and  provided  that  at 
the  expiration  of  the  twenty-year  peri- 
od it  might  be  surrendered  and  the  ac- 
cumulated value  would  be  paid,  and 
before  the  expiration  of  the  twenty- . 
year  period  the  insured  executed  an 
assignment,  providing  that  he  as- 
signed, transferred,  and  set  over  to  his 
wife,  if  living,  and,  if  not,  to  his  child 
or  children,  all  of  his  right,  title,  and 
interest  in  the  policy,  and  after  the 
expiration  of  the  twenty-year  period 
he  executed  another  assignment  of  his 
rights  to  his  wife,  particularly  the 
right  to  receive  the  accumulated  fund, 
it  was  held  that  upon  proper  demand 
she  was  entitled  to  such  fund  without 
producing  a  discharge  signed  by  the 
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children,  the  'co.urt  holding  that  they 
had  no  interest  under  the  policy.  In 
answer  to  the  contention  that  the  chil- 
dren, by  virtue  of  the  first  assignment, 
had  a  contingent  interest  in  the  policy 
notwithstanding  the  fact  that  both 
the  husband  and  wife  were  living  at 
the  expiration  of  the  twenty-year 
period,  the  court  stated  that  the  con- 
tention was  too  technical  to  require 
extended  argument,  and  that  it  seemed 
perfectly  plain  that,  if  the  plaintiff 
was  standing  on  the  first  assignment 
alone,  that  gave  her  the  right  to  the 
surrender  value  of  the  policy,  and  that 
the  children  had  no  interest  therein, 
inasmuch  as  their  mother  was  living  at 
the  time  the  right  to  surrender  the  pol- 
icy and  obtain  the  accumulated  fund 
accrued;  that  the  assignment  of  the 
policy  was  not  a  waiver  of  the  cash- 
surrender  provision;  and  that,  inas- 
°  much  as  the  insured  had  the  right  to 
exercise  the  option  given  by  the  sur- 
render provision,  his  assignee  had  the 
same  right. 

In  Lamberton  v.  Bogart  (1891)  46 
Minn.  409,  49  N.  W.  230,  where  an  en- 
dowment policy  provided  for  the  pay- 
ment of  a  stated  sum  when  the  insured 
should  reach  a  certain  age,  or  in  ninety 
days  after  due  notice  and  proof  of  his 
death,  should  be  die  before  attaining 
the  age  stated,  and  provided  in  the 
printed  form  that  the  insurer  "promise 
and  agree  to  and  with  the  said  as- 
sured ...  to  pay  or  cause  to  be 
paid  the  said  sum  to  assured  at  the 
date  aforesaid,  or  to  his  executors, 
administrators,  or  assigns  in  ninety 
days  after  satisfactory  proof  of  the 
death  of  the  said  George  H.  Elmer,  if 
death  occurs  prior  to  his  attaining  the 
age  of  fifty-five  years,"  and  a  provi- 
aion  was  inserted  in  writing  that,  "in 
case  of  the  death  of  George  H.  Elmer 
before  attaining  the  age  of  fifty-five 
years,  this  policy  shall  be  payable  to 
Anna  Elmer,  wife  of  said  George  H. 
Elmer,"  the  meaning  of  the  policy  was 
held  to  be  that,  in  case  of  the  death 
of  the  insured  before  its  maturity,  the 
money  should  be  paid  to  his  personal 
representatives  or  assigns;  provided, 
however,  that  if  his  wife  was  then 
living  it  should  be  paid  to  her,  and  the 
wife  having  predeceased  the  husband, 


who  died  before  the  expiration  of  the 
endowment  period,  effect  was  given  to 
an  assignment  by  the  insured  which 
was  executed  after  the  death  of  his 
wife. 

In  Burton  v.  Burton  (1900)  56  App. 
Div.  1,  67  N.  Y.  Supp.  388,  where  a 
policy  payable  in  twenty  years,  or  on 
the  insured's  death,  was  assigned  by 
him  to  another,  who  the  same  day  as- 
signed it  to  the  insured's  wife  "if  liv- 
ing,— if  not,  then  to"  the  insured, — ^it 
was  held  that  the  words  "if  living" 
referred  to  the  time  of  the  maturity 
of  the  policy,  whether  in  twenty  years 
or  at  the  death  of  the  husband,  and 
that,  the  wife  having  died  before  the 
maturity,  although  leaving  children, 
the  policy  passed  under  the  husband's 
subsequent  will,  the  court  pointing  out 
that  the  language  of  the  assignment 
transferred  not  only  "all  ,my  right, 
title,  and  interest"  in  the  policy,  but 
also  "all  money  which  may  be  payable 
under  the  same." 

HI.  Exeroiae   of  options. 

In  Lockwood  v.  Michigan  Mut.  K 
Ins.  Co.  (1896)  108  Mich.  334,  66  N.  W. 
229,  where  the  amount  of  tjie  policy 
was  payable  to  the  insured  in  twenty 
years  if  he  lived,  and  in  case  he  died 
before  that  time  was  made  payable  to 
his  mother,  if  living  at  his  death,  and, 
if  dead,  to  his  brothers  and  sisters, 
and  by  its  terms  the  insured  was  given 
the  right  to  take  the  surrender  value, 
on  the  surrender  of  the  policy  duly  re- 
ceipted by  himself  and  the  benefi- 
ciaries, it  was  held  that  the  beneficia- 
ries all  took  vested  interests,  and  that, 
to  entitle  the  insured  to  the  surrender 
value,  the  policy  must  be  receipted  by 
the  insured's  brothers  and  sisters,  as 
well  as  by  his  mother. 

And  where  a  policy  taken  by  a  hus- 
band provided  that  the  face  of  the  pol- 
icy should  be*  paid  to  his  wife,  or,  in 
the  event  of  her  prior  death,  to  the 
children,  but  that,  if  the  insured  should 
survive  the  said  assured,  then  the  sum 
should  be  paid  to  the  legal  representa- 
tives of  the  said  insured  upon  proof  of 
death,  and  another  clause  provided 
that  the  policy  might  be  converted  into 
cash,  "at  the  option  of  the  holder,"  at 
any  time  after  the  expiration  of  fifteen 
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years  from  the  date  tliereof,  it  was 
held  that  a  contingent  interest  became 
vested  in  the  children  upon  the  issu- 
ance of  the  policy,  which  was  not  de- 
feated by  an  assignment  executed  by 
the  insured  and  his  wife,  and  that,  all 
of  the  parties  being  alive,  the  assignee 
could  not  recover  the  cash  provided 
for  by  the  optional  clause,  although 
the  fifteen  years  had  expired.  The 
court  said  that  the  word  "holders,"  in 
the  optional  clause,  meant  those  who 
were,  in  law,  the  owners  of  the  policy 
and  entitled  to  the  rights  and  benefits 
accruing  thereunder,  and  included  not 
only  the  wife,  but  the  children,  and 
that  if  for  any  reason  prudence  re- 
quired the  conversion  of  the  policy  in- 
to cash,  a  guardian  would  have  no 
special  difficulty  in  reasonably  protect- 
ing the  children's  rights.  Entwistle 
V.  Travelers  Ins., Co.  (1902)  202  Pa. 
141,  51  Atl.  759. 

And  where  a  policy  provided  for  the 
payment  of  an  endowment  fund  to  the 
insured  if  he  was  alive  at  the  end  of  a 
certain  period,  or  to  a  named  benefi- 
ciary if  he  should  die  sooner,  and  pro- 
vided that,  if  the  insured,  at  the  ex- 
piration of  the  endowment  period,  did 
not  notify  the  insurer  within  three 
months  which  of  several  options  he 
selected,  it  should  be  considered  that 
he  had  selected  the  option  providing 
for  a  paid-up  policy,  it  was  held  that 
the  rights  of  the  beneficiary  could  not 
be  affected  by  the  indulgence  of  the 
insurer,  and  that  her  right  to  re- 
ceive the  face  of  the  policy  was  not 
precluded  by  a  settlement  between  the 
insured  and  the  insurer,  which  re- 
sulted from  a  notice  given  by  him  after 
the  expiration  of  three  months  from 
the  date  of  the  maturity  of  the  en- 
dowment period  of  his  election  to  re- 
ceive the  endowment  fund.  Breard  v. 
New  York  L.  Ins.  Co,  (1916)  138  La. 
774,  70  So.  799. 

In  Pingrey  v.  National  L.  Ins.  Co. 
(1887)  144  Mass.  374,  11  N.  E.  662. 
where  a  policy  taken  by  the  insured 
under  an  agreement  with  his  mother, 
who  paid  some  of  the  premiums,  that 
it  should  be  for  her  benefit,  provided 
that  the  insurer  should  pay  the 
amount  of  the  policy  to  the  insured 
when  the  premiums  and  accumulations 


should  amount  to  that  stkm,  and  that  in 
case  of  his  prior  death  the  amount  of 
the  policy  should  be  paid  to  his 
mother,  it  was  held  that  the  latter 
was  entitled  to  the  proceeds,  it  ap- 
pearing that  the  insured  died  before 
the  premiums  and  accumulations 
equaled  the  amount  of  the  policy;  and 
this  conclusion  was  reached  although 
the  mother  had  never  had  possession 
of  the  policy,  and  the  insured  had  mar- 
ried after  taking  out  the  policy,  and 
had  surrendered  it  to  the  insurer  with- 
out his  mother's  consent,  and  taken 
out  another  for  the  same  amount,  in 
which  his  wife  was  named  as  benefi- 
ciary. The  court  said:  "It  appears 
that  before  the  first  policy  was  issued 
there  was  an  understanding  between 
the  assured  and  his  mother  and  sister 
that  it  should  be  taken  out  for  the 
benefit  of  his  mother.  In  pursuance  of 
this  understanding  the  mother  and  sis- 
ter paid  the  first  premium,  or  contrib- 
uted money  towards  it.  Afterwards, 
he  told  his  mother  that  he  had  taken 
out  the  policy,  and  one  day  showed  it 
to  her.  There  appears  to  have  been 
a.  full  understanding  between  him  and 
his  mother  that  the  policy  was  to  be 
taken  out  for  her  benefit,  and  after- 
wards that  it  had  been  so  done.  In 
point  of  fact,  it  was  made  payable  to 
her,  and  this  was  done  with  the  inten- 
tion of  giving  to  her  the  benefit  of  it 
This  constituted  a  valid  settlement  in 
her  favor.  Nothing  remained  to  be 
done  by  him  to  complete  it.  He  might, 
indeed,  afterwards,  fail  to  pay  the  an- 
nual premium.  This,  however,  does 
not  prevent  it  from  being  a  good 
trust.  An  unrevoked  trust  is  valid, 
even  though  there  is  an  express  power 
of  revocation.  Stone  v.  Hackett 
(1858)  12  Gray  (Mass.)  227.  In  this 
case,  the  assured  reserved  to  himself 
no  power  of  revocation,  or  of  chang- 
ing the  beneficiary.  It  is  true  that  he 
entered  into  no  obligation  to  continue 
to  pay  the  premiums;  but  the  omission 
to  do  this  did  not  have  the  effect  to 
give  to  him  an  implied  power  of  rev- 
ocation. His  mother  might  herself 
continue  the  payment  of  the  premiums. 
Moreover,  by  the  terms  of  the  policy, 
after  payment  of  two  fall  annual  pre- 
miums, it  would  not  lapse,  and  certain 


It.  Under  these  circumstances,  the 
assured  could  not  legally  surrender  the 
policy  without  his  mother's  consent, 
and  her  rights  are  not  affected  by  such 
surrender.  This  seems  to  us  to  be  the 
true  rule,  and  it  is  supported  by  the 
weight  of  authority.  ...  It  is 
urged,  in  behalf  of  the  widow  of  the 
assured,  that  the  above  rule  should  not 
be  applied  to  the  case  of  an  endow- 
ment policy  like  the  present,  where  the 
whole  sum  covered  by  the  policy  was 
to  be  paid  to  the  assured  himself  as 
soon  as  the  premiums  and  other  pay- 
ments should  amount  to  that  sum.  But 
the  assured  died  before  the  premiums 
amounted  to  that  sum,  and  no  other 
payments  were  made  upon  the  policy, 
and  therefore  the  amount  of  the  policy 
did  not  become  payable  to  him,  but  by 
its  terms  was  payable  to  his  mother. 
The  fact  that  it  might  have  become 
payable  to  him  in  a  certain  contin- 
gency, which  did  not  happen,  is  im- 
material." 

In  Travelers'  Ins.  Co.  v.  Healey 
(1898)  25  App.  Div.  58,  49  N.  Y.  Supp, 
29,  affirmed  without  opinion  in  (1900) 
164  N.  Y.  607,  58  N.  E.  1089,  where  a 
husband  secured  a  policy  insuring  his 
life,  payable  upon  his  death  to  his 
wife  if  she  should  survive  him,  and,  if 
not,  to  their  children  surviving  him, 
and  providing  that  the  policy  might  be 
converted  into  cash  at  the  option  of 
the  holder  at  any  time  after  the  ex- 
piration of  fifteen  years,  it  was  held 
that,  if  the  holder  should  exercise  the 
option,  he  would  become  the  benefi- 
ciary, and  that  the  wife  and  children 
would  cease  to  be  beneficiaries. 

In  Re  Peckham  (1908)  29  R.  L  250. 
182  Am.  St.  Rep.  818,  69  Atl.  1002, 
where  the  insured  held  a  twenty-year 
endowment  policy  payable  to  himself 
if  he  should  survive  the  term,  and  in 
case  of  his  death  before  that  time  to 
his  wife,  and  if  she  should  die  before 
her  husband,  to  their  children,  and  the 
insured,  before  the  expiration  of  the 
twenty-year  term,  surrendered  the  pol- 
icy and  took  a  paid-up  policy  payable 
to  his  wife,  or,  in  the  event  of  her 
death,  to  their  children,  their  exec- 
utors, administrators,  or  assigns,  it 
was  held  that  the  paid-up  policy  must 


fund. 

In  FuchB  V.  Mutual  L.  Ins.  Co. 
(1917)  164  N.  Y.  Supp.  105,  an  endow- 
ment poUcy,  in  a  clause  headed  "Life 
Option,"  provided  that  at  the  maturity 
of  the  endowment  period,  instead  of 
accepting  the  cash  settlement  then 
provided  for,  the  insured  might  con- 
tinue the  insurance  for  the  full 
amount,  without  further  payment  of 
premiums,  by  exchanging  it  after  ma- 
turity for  a  paid-up  policy  participat- 
ing annually  in  dividends,  and  that,  in 
addition  thereto,  the  insured.should  be 
entitled  to  a  paid-up  annuity  of  |40 
for  life,  payments  to  commence  one 
year. after  maturity,  and  in  another 
clause,  headed  "Dividends,"  the  policy 
provided  that  it  would  be  credited  with 
the  distributor's  share  of  surplus  ap- 
portioned at  the  expiration  of  the  en- 
dowment period  from  the  date  of  issue, 
and  that  all  surplus  so  apportioned 
might  be  applied  at  the  end  of  such 
period  to  increase  the  amount  under 
the  life  option  and  paid-up  annuity 
pro  rata,  if  previously  accepted  in 
writing,  or  might  be  withdrawn "  in 
cash;  a  few  days  before  the  maturity 
of  the  policy  the  insured  advised  the 
insurer  of  his  desire  to  exercise  the 
"life  option."  The  court  having  de- 
termined, partly  from  the  concession 
that  the  amount  of  the  annuity  payable 
to  insured  was  but  $40,  that  he  had 
not  exercised  his  option,  under  the 
"dividends"  clause,  to  have  the  sur- 
plus applied  pro  rata  between  the  paid- 
up  policy  and  the  annuity,  held  that 
the  surplus  was  subject  to  be  with- 
drawn in  cash;  not,  however,  by  the 
insured,  but  by  the  beneficiary.  The 
court  said:  "Under  the  'dividends' 
clause  the  policy  is  credited  with  a  dis- 
tributive share  of  the  surplus  at  the 
expiration  of  the  twenty-year  period. 
When  this  is  done,  the  surplus  becomes 
so  intermingled  with  the  amount  rep- 
resented on  the  face  of  the  policy  as 
to  be  incapable  of  division,  and  the 
value  of  the  total  is  $1,330.83.  The 
surplus,  equally  with  the  $1,000,  is  a 
part.of  such  total  value.  The  princi- 
pal sum  and  the  dividends  do  not  dif- 
fer from  the  other  in  character  or 
quality.    Each  was  the  result  of  the 
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policy  of  insurance,  and  each  repre- 
sented a  portion  of  the  value  thereof. 
This  being  bo,  the  primary  object  of 
the  contract  must  be  considered  in 
order  to  determine  to  whom  the  total 
sum  is  payable.  It  was  undoubtedly 
the  object  of  the  insured  to  benefit  the 
wife,  and  any  uncertainty  in  the  pro- 
visions of  the  contract  must  be  re- 
solved so  as  to  sustain  such  purpose. 
The  parties  concede  that  the  conditions 
in  the  policy  reserved  no  right  in  the 
insured  to  appropriate  to  himself  the 
|1,000;  certainly  no  express  power  is 
given  to  him  to  appropriate  the  sur- 
plus fund  of  1330.83.  In  the  absence 
of  such  express  power,  the  court  will 
not  strain  itself  to  imply  such  au- 
thority in  derogation  of  the  primary 
purpose  of  the  contract.  There  is 
nothing  in  this  contract  which  justi- 
fies an  implied  right  in  the  insured  to 
receive  this  surplus.  The  only  right 
reserved  to  him  in  relation  to  the  sur- 
plus is  found  in  the  'life  option'  clause. 
He  may,  pursuant  to  the  provisions 
of  that  clause,  change  the  original 
policy  for  paid-up  life  insurance, 
which  may  participate  in  the  dividend, 
and  which  secures  to  him  a  life  annu- 
ity. His  rights  are  expressed;  no 
room  is  left  for  implication.  The 
dividend  clause  confers  upon  him  only 
the  right  to  postpone  the  payment  of 
the  surplus  by 'applying  it  for  the 
purpose  therein  expressed.  It  certain- 
ly confers  no  right  to  appropriate  it. 
The  plaintiff  had  power  to  and  did 
postpone  the  payment  of  $1,000.  He 
had  the  power  to  postpone  the  payment 
of  the  balance  until  his  death.  Not 
having  done  so,  and  having  no  express 
power  to  appropriate  to  his  own  use, 
the  logical  inference  is,  I  take  it,  that 
he  intended,  and  so  elected,  that  this 
portion  of  the  total  fund  should  be 
immediately  payable  to  the  benefi- 
ciary. To  state  the  proposition  con- 
versely, if  the  insured  had  failed  to 
exercise  the  option  at  all,  the  total 
fund  would  have  been  payable  to  the 
wife  at  the  expiration  of  the  twenty- 
year  period.  He,  however,  only  par- 
tially exercised  the  option,  so  as  to 
postpone  the  payment  of  f  1,000.  This 
left  the  remaining  portion  of  the  fund 
unaffected  by  the  option,  and  in  the 


same  position  that  it  was  before,  i.  e., 
payable  to  the  wife  inunediately,  in  the 
absence  of  power  to  appropriate  it  for 
himself,  and,  as  shown,  he  had  no  such 
power.  It  follows  that  the  wife  is 
entitled  to  the  surplus,  less  the  amount 
of  the  loan." 

In  Sanson's  Estate  (1907)  217  Pa. 
203,  66  Atl.  884,  the  insured  took  a  ton- 
tine policy  giving  him  the  option,  at 
the  end  of  fifteen  years,  to  withdraw 
an  accumulated  cash  surplus,  and 
making  the  option  personal  with  him; 
upon  the  death  of  his  first  wife,  who 
was  the  beneficiary,  the  policy  by  its 
terms  inured  to  his  benefit,  and  he 
subsequently  executed  an  assignment 
of  it  to  his  second  wife ;  at  the  expira- 
tion of  the  tontine  period  he  exercised 
the  option  and  received  the  accumula- 
tion; the  assignment  contained  a  pro- 
vision that  if  the  insured  survived 
the  tontine  period  the  assignment 
should  be  void,  and  the  testimony 
showed  that,  at  the  time  the  insured 
exercised  his  option  and  received  the 
accumulated  dividends,  he  and  his 
wife  went  to  the  insurer's  office,  and 
that  she  joined  with  him  in  signing 
the  necessary  papers,  and  the  insur- 
er's agent  informed  them,  in  reply  to 
their  inquiry,  that  the  policy  would 
continue  in  force,  and  tliat  the  wife 
would  remain  the  beneficiary,  and  that 
this  was  what  the  insured  desired. 
It  was  held,  in  a  controversy  between 
the  wife  and  the  executor  of  the 
husband's  estate,  that  a  reassignment 
was  unnecessary,  and  that  the  wife 
was  entitled  to  the  face  of  the  policy, 
the  court  holding  that  the  sole  puri>ose 
of  the  condition  in  the  assignment  was 
one  affecting,  and  intended  to  affect, 
the  company  as  between  themselves 
and  the  person  whom  it  insured,  and 
that  this  purpose  had  been  fully  ac- 
complished in  paying  the  accumula- 
tions to  the  insured ;  and  that,  the  pur- 
pose of  the  condition  having  been  ac- 
complished, its  consequences  by  way  of 
devesting  the  interests  of  the  wife 
might  very  naturally  be  waived  by  the 
husband,  and  that  such  a  waiver  was 
effected. 

In  Re  Sun  Life  Ins.  Assur.  Co. 
(1919)  45  Ont  L.  Rep.  180.  48  D.  L.  R. 
662,  where  an  endowment  policy  pro- 
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vided  for  the  payment  of  a  benefit  to 
the  insured's  mother  if  he  died  before 
the  expiration  of  a  certain  period,  and 
gave  him  the  right  to  exercise  a  num- 
ber of  options  if  he  survived  that 
period,  it  was  held  that  his  mother 
was  entitled  to  the  benefit  as  against 
his  wife,  in  whose  favor,  before  the 
expiration  of  the  endowment  period, 
he  had  executed  an  instrument  stating 
that  the  policy  and  insurance  thereby 
effected  should  be  for  the  benefit  of 
his  wife,  it  appearing  that  the  insured, 
after  the  expiration  of  the  endowment 
period,  but  before  a  check  issued  by 
the  insurer  to  his  wife  had  reached 
her  hands,  redesignated  his  mother  as 
beneficiary,  and  that  Ont.  Rev.  Stat. 
1914,  chap.  183,  §  171,  gave  the  insured 
the  right  to  alter,  revoke,  or  substitute 
new  beneficiaries,  the  court  holding 
that  the  insurer's  contract  had  not 
been  discharged  at  the  time  he  sub- 
stituted his  mother  as  beneficiary,  and 
that  either  she  or  the  insured  had  a 
right  to  select  some  benefit  other  than 
the  payment  of  the  cash. 

In  Northwestern  Mut.  L.  Ins.  Co.  v. 
Joseph  (1907)  31  Ky.  L.  Rep.  714,  12 
L.R.A.(N.S.)  439, 103  S.  W.  317,  where 
a  tontine  policy  payable  to  insured's 
wife  provided  at  the  end  of  the  tontine 
period  for  certain  options,  including 
one  to  accept  the  cash  value,  and  pro- 
vided that,  if  notice  of  election  was 
not  given  in  sixty  days  after  the  com- 
pletion of  the  tontine  period,  it  was 
held  that  the  mailing  of  a  letter  on 
the  day  the  policy  matured,  inclosing 
in  proper  form  the  insured's  election 
to  accept  the  cash  value,  completed 
the  contract,  and  that  such  election 
was  binding  upon  the  wife  claiming  as 
beneficiary,  although  the  letter  was 
not  received  before  the  insured's 
death. 

IV.  JSnoumberinff  poUoy. 

In  Union  Cent.  L.  Ins.  Co.  v.  Woods 
(1894)  11  Ind.  App.  335,  37  N.  E.  180, 
39  N.  E.  205,  under  a  policy  payable  to 
the  husband  if  living  at  its  maturity, 
and  to  his  wife  in  case  of  his  death 
during  the  period  of  endowment,  it  was 
held  that  the  wife,  upon  the  execution 
of  the  policy,  acquired  a  contingent 
interest  of  which  she  could  not  be 


devested  without  her  consent,  and  that 
the  insured  had  no  right  to  impose  a 
loan  from  the  insurer  as  an  encum- 
brance upon  her  interest,  and  a  pro- 
vision for  the  deduction  of  "other 
indebtedness"  from  the  amount  pay- 
able was  held  not  to  include  loans. 

And  where  a  husband  procures  in- 
surance on  his  life  payable  to  himself 
after  a  term  of  years,  if  he  shall  live 
so  long,  and,  if  not,  then  to  his  wife 
at  his  death,  she  has  a  vested  interest 
in  the  policy  in  case  she  survive  him, 
and  he  cannot  affect  her  rights  by 
giving  a  premium  note,  without  her 
consent,  which  has  a  forfeiture  clause 
more  onerous,  as  against  the  interest 
of  the  wife,  than  the  forfeiture  clause 
in  the  policy.  Union  Cent.  L.  Ins.  Co. 
v.  Buxer  (1900)  62  Ohio  St  385,  49 
L.R.A.  737,  57  N.  E.  66.  The  forfeiture 
clause  of  the  note  given  by  the  hus- 
band in  this  case,  however,  was  con- 
strued as  not  being  more  onerous  than 
the  forfeiture  clause  of  the  policy,  and 
it  was  held  that  the  wife  was  bound  by 
the  terms  of  the  policy,  and  that  she 
was  not  entitled  to  recover  thereon 
where  the  policy  had  lapsed,  by  its 
terms,  for  a  default  in  the  payment 
of  premiums. 

In  Kendall  v.  Equitable  Life  Assur. 
Soc.  (1898)  171  Mass.  568,  61  N.  E. 
464,  where  the  wife's  interest  in  a 
policy  on  her  husband's  life  was  con- 
tingent upon  his  death  within  a  cer- 
tain period,  at  the  end  of  which,  if  still 
living,  he  had  the  option  to  take  the 
value  of  the  policy  in  cash,  or  to  con- 
vert the  same  into  a  paid-up  policy, 
the  court  said  that  both  husband  and 
wife  could  assign  his  or  her  interest, 
but  that  neither  could  assign  the  in- 
terest of  the  other,  or  defeat  it  in  any 
way;  and  it  was  held  that  the  policy 
was  redeemable  by  the  wife  upon  the 
payment  or  deduction  of  the  amount 
for  which  it  was  found  she  had  intend- 
ed to  pledge  her  interest  to  the 
insurance  company  on  account  of  a 
loan,  although  that  amount  was  less 
then  that  for  which  the  husband's 
interest  would  have  been  bound  if  he 
had  survived  the  endowment  period. 

In  Breard  v.  New  York  L.  Ins.  Co. 
(1916)  138  La.  774,  70  So.  799,  where 
a  policy  provided  for  the  payment  of 
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an  endowment  to  the  insured  at  the 
end  of  fifteen  years  if  he  was  then 
alive,  and,  if  not,  for  the  payment  of 
the  face  of  the  policy  to  a  named  bene- 
ficiary, and  the  insured  husband  and 
his  wife,  who  was  named  as  beneficiary, 
consented  to  a  loan  on  the  policy  to  the 
husband,  "to  be  deducted  from  the 
sum  to  be  paid  or  allowed  under  said 


policy,"  and  the  husband  survived  the 
endowment  period,  this  payment  was 
held  not  a  contract  under  which  the 
wife  agreed  to  pay  a  debt  of  her  hus- 
band, and  not  void  under  the  law  of 
Louisiana,  and  the'  beneficiary  was 
held  bound  by  her  agreement  that  it 
should  be  deducted  from  the  sum  to 
be  paid  under  the  policy.      J.  T.  W. 


JOHN  MEINTS,  Plff.  in  Err., 

V. 

O.  P.  HUNTINGTON  et  aL 

VnUed  States  Circuit  Court  of  Appeals,  Eighth  Circuit  —  September  8,  1091, 

(276  Fed.  245.) 

False  imprisonment  —  necessity  of  malice. 

1.  Malice  and  want  of  probable  cause  need  not  be  shown  to  establish 
liability  for  false  imprisonment,  where  the  detention  is  extrajudicial. 
[See  note  on  tkia  question  beginning  on  page  671.3 

Joint  debtors  —  deportation  from 
state  and  assault  —  necessity  of 
conspiracy. 

2.  Those  present  and  assisting  in 
forcibly  transporting  a  person  out  of 
the  state,  assaulting  and  maltreating 
him,  are  jointly  and  severally  liable 
in  damages  therefor,  whether  a  con- 
spiracy existed  or  not. 
False  imprisonment  —  transporting 

persOTi  out  of  state. 

3.  Persons  assisting  in  transporting 
another  out  of  the  state,  and  assault- 
ing him  for  the  purpose  of  driving 
him  away  from  the  state,  are  liable 
in  damages  for  false  imprisonment 
and  assault. 
—  effect  of  disloyalty  of  victim. 

4.  Disloyalty  of  the  victim  does  not 
justify  citizens  in  assaulting  a  person 
and  transporting  him  out  of  the  state, 
with  directions  to  stay  out  under  pen- 
alty of  death. 
— effect  of  consent. 

6.  That  one  consents,  under  compul- 
sion, to  transportation  to  the  state 
line  by  persons  intent  on  driving  him 
out  of  the  state,  does  not  prevent  their 
act  in  so  deporting  him  being  false 
imprisonment. 

[See  11  R.  G.  L.  824.] 


Assault  —  subdivision  of  continuous 
act. 

6.  When  one  is  taken  from  his  home, 
transported  to  the  state  line,  and  there 
assaulted  and  threatened,  and  forbid- 
den to  return,  the  wrong  cannot  be 
divided  so  as  to  hold  those  liable  only 
who  committed  the  acts  done  at  the 
state  line. 

False  imprisonment  —  defense  —  pro- 
tection against  others. 

7.  Persons  who  forcibly  deport  a 
person  from  the  state  cannot  avoid 
liability  for  false  imprisonment  on  the 
theory  that  they  thereby  protected 
him  from  injury  by  others. 
Evidence  —  character  of  defendant  — 

civil  action. 

8.  Evidence  of  the  reputation  and 
character  of  defendant  is  inadmissible 
in  an  action  for  false  imprisonment. 

[See  10  R.  C.  L.  947;  11  R.  C.  L. 
823;  2  R.  C.  L.  Supp.  1116.] 
—  disloyalty  of  plaintiff. 

9.  In  an  action  for  false  imprison- 
ment in  forcibly  deporting  a  person 
from  the  state,  evidence  is  not  admis- 
sible as  to  his  refusal  to  contribute  to 
patriotic  objects,  his  disloyalty  in 
time  of  war,  and  support  of  a  disloyal 
paper. 


Error  to  the  District  Court  of  the  United  States  for  the  District  of 
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Minnesota  (Booth,  J.)  to  review  a  judgment  in  favor  of  defendants  in 

an  action  brought  to  recover  damages  for  alleged  false  imprisonment. 

Reversed. 


The  facts  are  stated  in  the  opinion 

Argued  before  Garland,  Circuit 
Judge,  and  Lewis  and  Cotteral,  Dis- 
trict Judges. 

Messrs.  Tom  DaTis,  Ernest  A. 
Michel,  and  Arthur  Le  Saeur,'  for 
plaintifiF  in  error: 

An  individual  whose  rights  of  per- 
son or  property  are  violated  by  indi- 
viduals whose  acts  are  dictated  by  a 
spirit  of  wilful  injustice,  or  by  a  de- 
liberate intention  to  vex,  degrade,  or 
insult,  is  entitled  to  recover  compen- 
satory damages,  even  if  but  nominal, 
for  the  invasion  of  his  rights. 

Saunders  v.  Gilbert,  156  N.  C.  463, 
38  L.R.A.(N.S.)  405,  72  S.  E.  610; 
Trogdon  v.  Terry,  172  N.  C.  542,  90 
S.  E.  583. 

An  invasion  of  plaintifTs  home 
against  his  will,  and  without  his  con- 
sent, is  an  invasion  of  his  rights,  and 
all  the  defendants  taking  any  part  in 
this  invasion  were  liable  for  the  con- 
sequences thereof,  even  though  no 
conspiracy  or  agreement  was  proven 
to  exist  among  them,  to  do  injury  to 
the  plaintiff. 

Saunders  v.  Gilbert,  supra;  McMan- 
nus  V.  Lee,  43  Mo.  208,  97  Am.  Dec. 
386;  Allred  v.  Bray,  41  Mo.  484,  97 
Am.  Dec.  283;  Com.  v.  Cribs,  Addison 
(Pa.)  277;  United  States  v.  Fenwick, 
4  Cranch,  C.  C.  675,  Fed.  Cas.  No. 
15,086. 

Defendants,  having  engaged  jointly 
in  an  unlawful  enterprise,  were  guilty 
of  conspiracy,  and,  without  any  guilt 
as  conspirators,  are  guilty  as  tres- 
passers in  common,  and  liable  for 
everything  that  happened  to  plaintiff 
as  a  result  of  their  taking  him  from 
his  home  on  the  night  of  August  19, 
1918. 

Spies  V.  People,  122  III.  1,  8  Am.  St. 
Rep,  320,  12  N.  E.  865,  17  N.  E.  898, 
6  Am.  Crim.  Rep.  570. 

Messrs.  E.  H.  Canfield  and  Butler, 
Mitchell,  &  D<^erty,  for  defendants  in 
error: 

A  judgment  will  not  be  reversed  in 
order  to  allow  nominal  damages  only. 

Kelly  V.  Fahrney,  38  C.  C.  A.  103,  97 
Fed.  176;  United  States  v.  Withers, 
65  C.  C.  A.  16,  130  Fed.  696;  Thomas 
China  Co.  v.  C.  W.  Raymond  Co.  67 
C.  C.  A.  629,  135  Fed.  25;  Harris  v. 
Kerr,  37  Minn.  537,  35  N.  W.  379. 

Mr.  Charles  Bunn  also  for  defend- 
ants in  error. 


of  the  court. 

Lewis,  District  Judge,  delivered 
the  opinion  of  the  court: 

John  Meints,  a  resident  and  citi- 
zen of  South  Dakota,  brought  this 
action  against  0.  P.  Huntington  and 
others,  residents  and  citizens  of 
Rock  county,  Minnesota,  to  recover 
damages,  on  the  charge  that  they 
deported  him  from  Minnesota  to 
South  Dakota  on  the  night  of  Au- 
gust 19, 1918,  and  maltreated  him  on 
the  way.  After  a  lengthy  trial,  ex- 
hibited here  by  1,100  pages  of  testi- 
mony the  greater  part  of  which 
relates  to  the  loyalty  of  the  defend- 
ants and  the  disloyalty  of  plaintiff 
during  the  late  World  War,  there 
were  verdict  and  judgment  for  de- 
fendants. 

The  plaintiff  was  bom  in  Illinois, 
went  to  Rock  county,  Minnesota, 
and  resided  there  in  the  town  of  Lu- 
veme  for  sixteen  or  seventeen  years 
prior  to  the  summer  of  1918.  In 
the  spring  of  that  year  he  was  sus- 
pect^ of  being  interested  in,  or  of 
having  contributed  to  the  support 
of,  a  Nonpartisan  League  newspa- 
per printed  and  published  in  that 
town;  on  account  of  that,  and 
also  because  it  was  claimed  that 
he  was  disloyal,  a  large  body  of 
men,  including  some  of  the  de- 
fendants, went  to  his  house  about 
midnight  of  June  19th,  woke  him 
up,  compelled  him  to  dress  and 
come  out,  and  some  of  them  in  auto- 
mobiles took  him  across  the  state 
line  into  Iowa,  a  distance  of  about 
15  miles,  told  him  not  to  return,  and 
left  him  there.  He  then  went  to  St. 
Paul  and  reported  the  occurrence  to 
a  United  States  government  agent 
in  the  Department  of  Justice.  That 
agent  sent  two  men  to  Rock  county 
to  make  an  investigation,  and,  on 
their  report,  Mr.  Campbell  of  that 
Department  advised  plaintiff  to  re- 
turn to  Rock  county,  but  to  go  to  the 
home  of  his  two  sons,  some  12 
miles  out  from  Luveme,  and  remain 
there.  He  did  return  the  latter  part 
of  July,  and  went  to  his  sons'  home. 
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On  the  ni^ht  of  August  3d,  men  in 
eight. or  nine  automobiles  went  out 
to  the  sons'  house.     Among  them 
were   the    defendants    Huntington, 
Connell,  Ihlan,  Miner,  Turnbull,  and 
Kimmerling.     They  tried  to  enter 
the  house  by  unlocking  the  doors 
with  keys  which  they  had,  but  were 
not  able  to  do  so,  and  finally  ob- 
tained entrance  by  going  through 
the  cellar.    They  were  hunting  for 
plaintiff,  but  could  not  iind  him.    In 
the  late  afternoon  of  August  19th 
some  seventy-five  to  eighty  men  in 
about  twenty-five  automobiles,  most 
of  them  from  Luveme,  met  at  a 
church  about  4  miles  from  the  sons' 
house,  and  proceeded  from  there  in 
a  body,  arriving  at  the  sons'  house 
about  dusk.     The  plaintiff  and  his 
sons  saw  them  coming,  went  into 
the  house,  and  fastened  the  screen 
door  on  the  inner  side.    The  mar- 
ried son's  wife  and  children  were 
also  in  the  house,  and  shortly  be- 
came greatly  excited  and  alarmed, 
as     their     outcries    demonstrated. 
Huntington  and  others  went  to  the 
door  and  demanded  to  know  where 
the  plaintiff  was,  and  that  they  be 
permitted  to  enter.    The  son,  who 
stood  inside  the  door,  refused  to 
open  it  and  declined  to  admit  them. 
The  defendant  Long  at  once  forced 
the  door  open,  and  a  number  of 
men  immediately  entered,  including 
Long   and    Huntington.      The   son 
testified  that  he  was  assaulted  by 
them,  and  thrown  out  of  the  house. 
They  denied  that,  and  testified  that 
his  bloody  face  was  caused  by  his 
own  struggles  while  they  held  him 
to  prevent  violence  on  his  part.    The 
plaintiff  stood  at  the  head  of  the 
stairway  with  a  gun  and  a  fork 
handle.    At  first  he  refused  to  come 
down,  or  to  permit  anyone  to  come 
up.    The  other  son  was  induced  by 
some  of  the  defendants,  or  others 
with  them,  to  go  up  and  tell  his  fath- 
er that  they  did  not  intend  violence. 
The  plaintiff  sent  back  word  by  his 
son  that  the  defendant  Long  might 
come  up  and  he  would  talk  with 
him.     He  then   came   down   with 
Long  and  was  taken  in  Hunting- 
ton's automobile  to  Luveme.    Hunt- 


ington drove,  and  some  of  the  other 
defendants  were  in  the  car  with 
him  and  the  plaintiff.  Most  of  the 
crowd  went  with  them,  but  a  few 
turned  west  toward  the  South  Da- 
kota line  before  Luveme  was 
reached.  Plaintiff  was  held  at  Lu- 
veme until  about  11  o'clock,  and 
while  there  was  refused  permission 
to  see  his  wife  or  to  talk  with  her 
over  the  telephone.  About  that 
hour  he  was  again  put  in  Hunting- 
ton's car.  Defendants  Huntington, 
Long,  Michaelson,  and  Smith  also 
got  in,  and  they  started  for  the 
South  Dakota  line,  some  15  miles 
away,  accompanied  by  another  auto 
in  which  were  defendants  Turnbull, 
Connell,  Kimmerling,  and  McDer- 
mott.  They  reached  the  state  line 
about  midnight,  and  were  stopped 
there  by  armed  men  whose  faces 
were  masked.  They  took  Meints 
from  Huntington's  car,  assaulted 
him,  whipped  him,  threatened  to 
shoot  him,  besmeared  his  body  with 
tar  and  feathers,  and  told  him  to 
cross  the  line  into  South  Dakota, 
and  that  if  he  ever  returned  to 
Minnesota  he  would  be  hanged. 

The  complainant  alleges  a  con- 
spiracy on  the  part  of  the  defend- 
ants. The  only  purpose  that  such 
an  allegation  could  serve  would  be 
to  hold  liable  those  of  the  defend- 
ants not  present,  if  any,  who  had 
counseled  or  advised  that  the  plain- 
tiff should  be  deported.  But  there 
was  no  proof  tending  to  show  that 
any  defendant  was  not  present  dur- 
ing some  time  on  the  night  of  Au- 
gust 19th,  and  was  joined  as  a  party 
on  the  claim  that  he  had  advised 
and  counseled  the  doing  of  what 
was  done.  In  other  words,  plain- 
tiff's case  as  made  consisted  of 
admissions  by  some  of  the  defend- 
ants that  they  were  present  and 
participated,  and  of  proof  that  oth- 
ers of  them,  though  not  all,  were 
also  present  at  times,  and  took  part 
in  what  was  being  done.  And 
while  the  facts  as  to  the  meeting  at 
the  church,  the  moving  of  the  sev- 
enty-five to  eighty  men  in  a  body 
from  there  to  the  sons'  home,  the 
show  there  of  aggregated   power 
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and  coercive  force,  and  the  taking 
of  the  plaintiff  from  the  sons*  home, 
were  ample  proof  to  establish  a  con- 
spiracy by  them  to  do  what  «was 
done,  still  the  question  as  to  wheth- 
er there  was  a  conspiracy  became 
wholly  immaterial;  for,  as  to  each 
participant,  the  law  is  unconcerned 
with  the  extent  or 

Joint  debtor*-       detTTPP  of  hi<*  aotiv- 
drportatlon  from    "«=l5ree   Ul    ni»   a(.UV- 

■*»*•■_■«•*  »•-  ity  when  it  comes 
of*consp?ra«yT  to  consider  the 
question  of  liabil- 
ity, and  places  all  on  th€  same  foot- 
ing, each  equally  liable,  jointly  and 
severally,  regardless  oif  whether  a 
conspiracy  theretofore  had  been  en- 
tered into.  Cooley,  Torts,  2d  ed.  p. 
145,  and  cases  cited;  Howland  v. 
Corn,  146  C.C.  A.  227,  232  Fed.  35; 
James  v.  Evans,  80  C.  C.  A.  240,  149 
Fed.  136;  Van  Horn  v.  Van  Horn, 
52  N.  J.  L.  284,  10  L.R.A.  184,  20 
Atl.  485,  12  C.  J.  685. 

On  the  foregoing  facts,'  openly 
admitted  by  many  of  the  defend^ 
ants, — and  aside  from  what  oc- 
curred on  the  nights  of  June  19th 
and  August  3d, — there  can  be  no 
doubt  that  from  the  time  the  crowd 
reached  the  sons'  house,  and  on  up 
to  the  time  Meints  crossed  the  state 
line,  he  was  coerced  and  compelled 
by  a  show  of  force  to  submit  him- 
self to  the  will  of  others,  that  he 
was  unlawfully  restrained  of  his 
liberty, — falsely  imprisoned  for  the 
time  being, — and  assaulted  and 
_. ,     .      .         abused,    and    that 

Falae  Imprison-      j.i  *  i  %_ 

mrnt-trnnsport-    thlS     WaS     dOnC     by 

I'KtVtT'  ""*  those  who  took,  part 
in  it  in  execution  of 
their  common  purpose  to  drive  him 
from  the  state  of  Minnesota.  And 
so  we  say  at  once  that  the  trial  court 
erred  in  refusing  to  instruct  a  ver- 
dict for  the  plaintiff,  and  against  all 
defendants  who  took  part;  for  it 
cannot  be  maintained  that  because 
Meints  may  have  been,  in  their 
opinion,  disloyal,  and  was  interest- 
ed in  and  gave  support  to  the  Non- 
partisan League  newspaper,  that 
that  would  put  him 
«t''o£"'ic«my  at  the  mercy  of  de- 
fendants, and  invest 
them  with  the  right  and  power  to 


adjudge  and  inflict  punishment;  nor 
would  the  fact  that  the  defendants 
were  loyal  men,  to  establish  which 
much  evidence  was  introduced  over 
plaintiff's  objection,  have  the  slight- 
est tendency  to  excuse  or  justify  in 
the  eyes  of  the  law  the  acts  charged 
against  them.  Unlawful  interfer- 
ence with  or  injury  to  the  liberty  of 
a  citizen  is  a  violation  of  his  natu- 
ral, inherent,  and  absolute  rights, 
from  which  damage  results  as  a  le- 
gal consequence.  Adler  v.  Fenton, 
24  How.  407,  16  L.  ed.  696.  Mr. 
Cooley,  in  his  work  on  Torts,  says: 
"False  imprisonment  is  a  wrong 
akin  to  the  wrongs  of  assault  and 
battery,  and  consists  in  imposing, 
by  force  or  threats,  an  unlawful  re- 
straint upon  a  man's  freedom  of 
locomotion.  Prima  facie,"  any  re- 
straint put  by  fear  or  force  upon 
the  actions  of  another  is  unlawful, 
and  constitutes  a  false  imprison- 
ment, unless  a  showing  of  justifica- 
tion makes  it  a  true  or  legal  impris- 
onment" [vol.  1,  3d  ed.  p.  296]. 
See  Floyd  v.  State,  12  Ark.  48,  54 
Am.  Dec.  250. 

It  was  an  indictable  offense  at 
common  law  (3  Bl.  Com.  127;  4  Bl. 
Com.  218),  and  relief  by  the  party 
aggrieved  was  obtained  by  an  action 
in  trespass  vi  et  armis.  The  law 
implies  force.  1  Chitty,  PI.  186; 
Rich  V.  Mclnerny,  103  Ala.  345^  49 
Am.  St.  Rep.  32,  15  So.  663.  Nor 
is  it  necessary  to  allege  or  prove 
malice,  or  want  of  probable  cause, 
where  the  detention  is  extrajudicial 
(Colter  V.  Lower, 
35  Ind.  285,  9  Am,  -"If*;.""'^  "* 
Rep.  735;  Nixon  v. 
Reeves,  65  Minn.  159,  33  L.R.A. 
506,  67  N.  W.  989  J  Akin  v.  Newell, 
32  Ark.  605 ;  Boeger  v.  Langenberg, 
97  Mo.  390,  10  Am.  St.  Rep.  322,  11 
S.  W.  223),  though  in  trespass  on 
the  case  for  malicious  prosecution 
these  elements,  essential  to  recov- 
ery, must  be  alleged  and  proven 
(Barnes  v.  Viall  (C.  C.)  6  Fed.  661, 
where  the  difference  is  pointed  out) . 
We  think  the  court  erred  in  its  re- 
fusal to  so  instruct  the  jury. 

The  court  yielded  to  the  conten- 
tion  of   the   defendants   that   the 
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thing  that  was  done  prior  to  the 
assaults  made  upon  him  when  the 
state  line  was  reached,  on  the  claim 
that  he  had  consented  to  everything 
that  had  happened  before  that,  and 
so  instructed  the  jury  over  the  ob- 
jection of  the  plaintiff.  This  was 
prejudicial  error.  Can  it  be  seri- 
oudy  thought  that  it  was  the  wish 
of  plaintiff  to  leave 
Rock  county?  His 
home  was  in  Lu- 
verne,  his  wife  was  there,  he  had 
lived  there  for  many  years,  all  of  his 
family  and  all  of  his  interests  were 
in  Rock  county;  he  had,  to  the 
knowledge  of  some,  if  not  all,  of  the 
defendants,  but  recently  returned  to 
remain  there.  He  evidently  knew 
the  purpose  of  these  men  when  he 
saw  them  coming;  some  of  them  had 
been  hunting  for  him  in  the  night- 
time a  few  days  before.  He  armed 
himself  to  resist  them;  but  they 
came  in  such  numbers,  and  invaded 
the  home  in  such  a  ruthless  and 
high-handed  manner,  that  resist- 
ance was  obviously  futile.  He 
knew,  and  every  rational  thought 
convinces,  that  if  he  had  not  sub- 
mitted he  would  have  been  more 
severely  treated.  Who  would  have 
the  temerity  to  argue  that  they 
would  have  permitted  him  to  re- 
main, or,  after  starting,  to  have 
alighted  from  Huntington's  auto 
and  return?  While  they  held  him 
for  two  or  three  hours  in  Luverne, 
he  was  refused  permission  to  see 
his  wife  or  to  talk  with  her  over  the 
phone.  He  was  in  a  large  room 
with  a  crowd  about  him,  who  jeered 
him  and  asked  him  questions  so 
thickly  that  there  was  no  opportu- 
nity to  attempt  to  answer,  and  an 
attempt,  if  it  had  been  made,  would 
have  been  without  avail.  No  ar- 
gument can  blot  out  the  fact,  which 
stands  predominant  throughout  the 
record,  that  he  was  a  prisoner  from 
the  time  these  men  reached  his  sons' 
house  until  he  passed  over  the  state 
line  into  South  Dakota,  and  every- 
one who  reads  the  record  must 
know  that  resistance  on  his  part  to 
their  will  would  not  have  been  tol- 


Kan.  436,  it  is  said :  "False  impris- 
onment is  necessarily  a  wrongful 
interference  with  the  personal  lib- 
erty of  an  individual.  The  wrong 
may  be  committed  by  words  alone, 
or  by  acts  alone,  or  by  both,  and  by 
merely  operating  on  the  will  of  the 
individual,  or  by  personal  violence, 
or  by  both.  It  is  not  necessary  that 
the  individual  be  confined  within  a 
prison,  or  within  walls;  or  that  he 
be  assaulted,  or  even  touched.  It  is 
not  necessary  that  there  should  be 
any  injury  done  to  the  individual's 
person,  or  to  his  character,  or  repu- 
tation. Nor  is  it  necessary  that  the 
wrongful  act  be  committed  with 
malice,  or  ill  will,  or  even  with  the 
slightest  wrongful  intention.  Nor 
is  it  necessary  that  th5  act  be  un- 
der color  of  any  legal  or  judicial 
proceeding.  All  that  is  necessary  is 
that  the  individual  be  restrained  of 
his  liberty,  without  any  sufficient 
legal  cause  therefor,  and  by  words 
or  acts  which  he  fears  to  disre- 
gard." 

In  Pike  v.  Hanson,  9  N.  H.  491, 
the  plaintiff  did  not  intend  to  pay  a 
tax,  and  the  collector  was  so  in- 
formed. He,  demanding  the  tax, 
declared  to  the  plaintiff  that  he  ar- 
rested her,  and  she  paid  the  money 
under  that  restraint.  It  was  held 
that  the  facts  were  sufficient  to  sus- 
tain her  action  for  assault  and  false 
imprisonment.  The  court  sum- 
marized the  doctrine  announced  by 
Starkie  on  Evidence,  thus:  "That 
in  ordinary  practice  words  are  suffi- 
cient to  constitute  an  imprisonment, 
if  they  impose  a  restraint  upon  the 
person,  and  the  plaintiff  is  accord- 
ingly restrained,  for  he  is  not 
obliged  to  incur  the  risk  of  personal 
violence  and  insult  by  resisting,  un- 
til actual  violence  be  used." 

See  Hawk  v.  Ridgway,  33  111.  473 ; 
Hebrew  v.  Pulis,  73  N.  J.  L.  621,  7 
L.R.A.(N.S.)  580,  118  Am.  St.  Rep. 
716,  64  Atl.  121 ;  McAleer  v.  Good, 
216  Pa.  473,  10  L.R.A.(N.S.)  303, 
116  Am.  St.  Rep.  782,  65  Atl.  934; 
Gamier  v.  Squires,  62  Kan.  321,  62 
Pac.  1005. 
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In  no  event  could  the  court  deter- 
mine  the  fact. 

Furthermore,  we  are  of  opinion 
that  the  law  does  not  permit  the 
citizen  to  consent  to  unlawful  re^ 
.  straint,  or  such  a  claim  to  be  made 
upon  the  part  of  the  defendants.  It 
is  so  held  as  to  assault  and  battery 
(Cooley  on  Torts,  2d  ed,  188), 
which  is  a  part  of  the  charge  in  the 
complaint,  and  we  think  the  prin- 
-ciple  equally  applicable  to  restraint, 
which  includes  an  assault.  In 
Wharton  on  Criminal  Law,  vol.  1,  § 
761e,  it  is  said:  "No  man  has  a 
right  to  take  away  another's  liberty,  / 
■evMi  though  with  consent,  except  by 
process  of  law.  And  the  reason  is 
that  liberty  is  an  inalienable  pre- 
rogative of  which  no  man  can  de- 
vest himself,  and  of  which  any  di- 
vestiture is  null." 

See  also  Bell  v.  Hensley,  48  N.  C. 
(3  Jones,  L.)  131 ;  Shay  v.  Thomp- 
son, 59  Wis.  540,  48  Am.  Rep.  538, 
18  N.  W.  473 ;  Adams  v.  Waggoner, 
33  Ind.  531,  5  Am.  Rep.  230;  Bar- 
holt  v.  Wright,  45  Ohio  St.  181,  12 
N.  E.  185;  Jones  v.  Gale,  22  Mo. 
App.  687. 

The  court,  acting  on  its  conclu- 
sion of  fact  that  plaintiff  had  con- 
sented to  everything  before  the 
sta^e  line  was  reached,  instructed 
the  jury,  over  plaintiff's  objection 
and  exception,  that  he  could  recover 
only  against  those  who  maltreated 
him  at  the  South  Dakota  Une,  and 
that,  if  the  evidence  was  not  sufSr 
cient  in  the  judgment  of  the  jury  to 
satisfy  them  as  to  the  idmtity  of 
those  men,  they  would  return  a  ver- 
dict for  the  defendants,  there  being 
no  liability  on  the  part  of  any  of  the 
AMMnit-rab-  defendants,  except 
«iTisioB  of  coa.  those,  if  any,  who 
tin....  act.  assaulted  him  there. 

This  we  think  was  also  error.  As 
already  said,  those  who  took  the 
plaintiff  from  the  sons'  home,  those 
who  participated  to  any  extent  in 
so  doing,  those  who  aided  in  his 
deportation  on  the  way,  and  those 
who  abused  him  at  the  state  line  and 
warned -him  that  if  he  ever  returned 
to  Minnesota  he  would  be  hanged, 
were  all  actively  engaged  in  the  exe- 
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cution  of  one  purpose,  and  the 
transaction  throughout,  from  its  in- 
ception to  the  end,  was  for  the  ac- 
complishment of  that  purpose. 
Moreoyer,  those  who  took  him  to 
the  state  line  perpetrated  an  unlaw- 
ful act  in  violation  of  plaintiffs 
rights  in  doing  so,  and  tiius  directly 
aided  and  assisted  in  bringing 
about  the  injuries  that  were  there 
inflicted  upon  him. 

It  is  also  claimed  by  the  defend- 
ants that  what  was  done  by  them 
was  done  to  protect  the  plaintiff 
against   others   who  might  injure 
him  because  of  his  disloyalty,  or  his 
reputation    for    disloyalty.      This 
presents  a  new  doc- 
trine   unknown    to  iL"e'«?-Jff?e'«'.2"- 
us,  and  no  authority  ZSiti^'itS.r.. 
has    been   cited   to 
support  it.    We  cannot  believe  that 
the  law  will  ever  sanction  the  claim, 
either  in  defense  or  mitigation,  that 
the  rights  of  one  may  be  violated 
for  the  purpose  of  preventing  oth- 
ers from  doing  the  same  thing. 

The  defendants  were  allowed, 
over  objection,  to  show  that  on  occa- 
sions the  plaintiff  did  not  contribute 
to  funds  being  voluntarily  raised  in 
aid  of  war  activities,  when  others 
thought  he  should  contribute ;  or  did 
not  ^ve  as  much  as  others  iiiought 
he  should  give;  or  perhaps  did  not 
buy  as  many  bonds  issued  to  main- 
tain and  carry  on  the  war  as  others 
thought  he  should  buy;  that  he  had 
ccmtributed  9S0  to  establish  the 
Nonpartisan  League  newspaper,  and 
that  because  of  this  he  was  required 
to  relinquish  his  right  to  continue 
work  on  county  roads  under  a  con- 
tract which  he  then  held ;  to  inquire 
on  cross-examination  of  some  of 
plaintiff's  witnesses  as  to  the  loyalty 
of  the  witness ;  to  ask  the  witness  if 
some  of  the  defendants  had  not  been 
elected  to  important  oflSces,  and  if 
the  witness  had  not  voted  for  them, 
and  if  he  did  not  know  that  the  de- 
fendants were  good  men  and  loyal 
men;  to  ask  defendants  and  other 
witnesses  about  the  sentiment 
against  plaintiff  in  the  community, 
and  about  rumors ;  to  prove  conver- 
sations about  plaintiff  between  some 
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of  the  defendants  and  third  parties ; 
to  show  what  was  said  at  political 
or  other  public  meetings;  to  show 
what  was  said  at  a  meeting  in  which 
some  of  the  defendants  participate 
ed,  held  to  determine  what  should 
be  done  with  the  Nonpartisan 
League  paper,  the  premises  at 
which  it  was  printed  being  there- 
after forcibly  closed  and. nailed  up; 
and  to  permit  a  deputy  sheriff  to 
testify  that  he  told  defendant  Hunt- 
ington, that  Floyd  Weatherly  had 
told  him  that  he  heard  plaintiff  and 
one  of  his  sons  say  that  they  were 
arming  themselves.  Weatherly  tes- 
tified that  he  did  not  hear  the  plain- 
tiff or  his  son  say  that,  and  that  he 
made  no  such  statement  to  the  dep- 
uty sheriff.  Much  of  this  was  clear- 
ly hearsay.  That  which  related  to 
the  reputetion  or  character  of  the 
litigants  was  incompetent,  because 
Evidence-^har.  jtls  the  general  rule 
acter  of  defend-  that  such  evidence 
•"*-*""  """""•  is  .not  admissible  in 
civil  actions,  unless  character  or 
reputation  is  put  in  issue  by  the 
very  proceeding  itself.  1  Greenl. 
Ev.  §§  54,  55;  2  Greenl.  Ev.  §  269; 
Givens  v.  Bradley,  3  Bibb.  192,  6 
Am.  Dec.  646;  Beal  v.  Robeson,  80 
N.  C.  (8  Ired.  L.)  276;  Smith  v. 
Hyndman,  10  Cush.  664.  It  has 
been  observed  that  actual  malice  is 
not  an  element  of  the  cause  of  ac- 
tion, and  need  neither  be  alleged  nor 
proved;  and  there  was  no  claim 
made  by  the  plaintiff,  and  no  at- 
tempt by  him  to  prove,  that  the  de- 
fendants were  actuated  by  personal 
ill  will  or  hatred  toward  him,  other 
than  as  it  might  be  found  to  exist 
in  their  acts.  Shanley  v.  Wells,  71 
111.  78,  was  an  action  of  trespass  for 
assault  and  battery  and  false  im- 
prisonment. The  plaintiff  had 
judgment.  It  is  said:  "It  is  also 
urged,  with  some  apparent  earnest- 
ness, that  a  new  trial  should  be 
awarded,  because  the  evidence  does 
not  show  that  the  defendant  acted 
from  malice,  and  without  any  rea- 
sonable or  probable  cause.  This  is 
sufficiently  answered  by  reference 
to  the  form  of  the  action.  The  suit 
is  not  for  malicious  prosecution,  but 


for  assault  and  battery,  and  false 
imprisonment.  If  the  plaintiff  was 
assaulted  and  beaten,  or  impris- 
oned, by  the  defendant,  without  au- 
thority of  law,  it  cannot  be  doubted 
that  he  is  entitled  to  recover,  what- 
ever may  have  been  the  defendant's 
motives.  .  .  .  The  defense  of  jus- 
tification not  being  proved,  the  de- 
fendant's act  stands  as  a  wanton 
violation  of  the  plaintiff's  rights — 
an  inexcusable  trespass,  for  which 
the  plaintiff  is  entitled  to  damages." 
We  are  of  opinion  that  evidence 
of  the  character  above  noted  should 
not  have  been  admitted,  because  it 
had  no  tendency  to  disprove  a  reck- 
less and  wanton  indifference  to 
plaintiff's  rights,  and  a  deliberate 
intention  to  violate  those  rights; 
nor  did  it  tend  to  lessen,  modify,  or 
ameliorate  the  effect  of  those  acts, 
or  the  intention  with  which  they 
were  done.  This  conclusion  seems 
to  be  unavoidable 
in  view  of  the  fact  ^Vn?M?."'^ "' 
that  the  acts  com- 
plained of  and  established  by  the 
undisputed  evidence  were  not  done 
for  the  purpose  of  bringing  the 
plaintiff  to  trial  on  account  of  his 
having  committed  a  criminal  of- 
fense, or  because  it  was  believed  on 
reliable  information  tti&t  he  had 
done  so  (Beckwith  v.  Bean,  98  U.  S. 
266,  26  L.  ed.  124),  but  those  acts 
were  wilfully  done  to  accomplish 
the  unlawful  purpose  of  denying  to 
plaintiff  his  right  to  remain  in  and 
reside  in  the  place  of  his  choice. 
The  rule  applicable  to  a  case  of  this 
character  was  announced  by  Judge 
Thayer  in  Fotheringham  v.  Adams 
Exp.  Co.  (C.  C.)  1  L.R.A.  474,  36 
Fed.  252.  After  noting  the  claim 
of  the  express  company  IJiat  the 
false  imprisonment  was  without 
malice,  he  proceeded  on  that  as- 
sumption to  say:  "With  reference 
to  this  contention  it  is  only  neces- 
sary to  say  that  the  right  of  tiie 
jury  to  assess  punitive  damages  in 
this  class  of  cases  does  Aot  neces- 
sarily depend  upon  the  existence  of 
malice,  using  that  term  in  its  ordi- 
nary sense.  Punitive  damages  may 
be  awarded  when  a  wrongful  act  is 
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done  wilfully,  in  a  wanton  or  op- 
pressive manner,  or  even  when  it  is 
done  recklessly — that  is  to  say,  in 
open  disregard  of  one's  civil  obliga- 
tions and  of  the  rights  of  others. 
The  cases  on  the  subject  show  that 
in  the  matter  of  assessing  damages 
for  a  false  imprisonment,  or  for  an 
assault  or  trespass,  it  is  the  duty  of 
the  jury  to  consider  not  only  all  the 
circumstances  of  aggravation  at- 
tending the  wrongful  act,  but  in 
some  measure,  at  least,  the  nature 
of  the  right  that  has  been  invaded, 
and  the  effect  upon  social  order  of 
pwmitting  a  wrongdoer  to  escape 
without  substantial  punishment,  in 
case  of  a  flagrant  violation  of  the 
law  and  the  rights  of  others. 
Huckle  V,  Money,  2  Wils.  205,  95. 
Eng.  lleprint,  768;  Beardmore  v. 
Carrington,  2  Wils.  244,  95  Eng. 
Reprint,  790;  Merest  v.  Harvey,  5 
Taunt,  442,  128  Eng.  Reprint,  761, 
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1  Marsh.  189,  16  Revised  Rep.  648; 
Conrad  v.  Pacific  Ins.  Co.  6  Pet. 
268,  8  L.  ed.  394;  Day  v.  Wood- 
worth,  13  How.  368,  14  L.  ed.  181 ; 
Voltz  v.  Blackmar,  64  N.  Y.  440; 
Drohn  v.  Brewer,  77  111.  280 ;  Sher- 
man V.  Dutch,  16  111.  283 ;  McBride 
V.  McLaughlin,  6  Watts,  375 ;  Balti- 
more &  Y.  Tump.  Co.  V.  Boone,  46 
Md.  344;  McWilliams  v.  Bragg,  3 
Wis.  424;  Green  v.  Craig,  47  Mo.  90. 
I  have  no  doubt  that  it  was  within 
the  discretion  of  the  jury  in  the 
present  case  to  assess  substantial 
damages  as  a  punishment  of  the 
wrongdoer,  and  to  deter  others 
from  conunittihg  like  offenses."  See 
also  Cowen  v.  Winters,  37  C.  C.  A. 
628,  96  Fed.  929. 

The  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Cotteral,  District  Judge,  concurs 
in  the  result. 


ANNOTATION. 

MaBce  mid  want  of  probable  cauM  •»  elonents  of  action  for  falie  impris<m- 

ment* 


The  great  weight  of  authority  sup- 
ports the  rule  that  neither  actual 
malice  nor  want  of  probable  cause  is 
an  essential  element  of  an  action  for 
false  imprisonment. 

United  States. — Polonsky  v.  Pennsyl- 
vania R.  Co.  (1909)  184  Fed.  558, 
reversed  on  other  grounds  in  (1911) 
106  C.  C.  A.  541,  184  Fed.  561.  And 
see  the  reported  case  (Meints  v.  Hun- 
tington, ante,  664).  See  also  Whitten 
V.  Bennett  (1898)  80  C.  C.  A.  140,  57 
U.  S.  App.  145,  86  Fed.  405;  Davis  v. 
Johnson  (1900)  42  C.  C.  A.  Ill,  101 
Fed.  962. 

Alabama^— Rich  v.  Mclnemy  (1893) 
103  Ala.  345,  49  Am.  St.  Rep.  S2,  16  So. 
663;  Fuqua  v.  Gambill  (1903)  140 
Ala.  464,  37  So.  285;  Murphy  v.  Mc- 
Adory  (1913)  188  Ala.  209,  62  So.  706. 
See  also  Gates  v.  Bullock  (1902)  136 
Ala.  637,  96  Am.  St.  Rep.  38,  33  So. 
836. 

Arkansas.— Akin  v.  Newell  (1877) 
32  Ark.  605.  See  also  Chrisman  v. 
Carney  (1878)  33  Ark.  316.  Compare 
Beebe  v.  Debaun  (1848)  8  Ark.  610. 


CaUfomia. — Ah  Fong  v.  Sternes 
(1889)  79  Cal.  30,  21  Pac.  381 ;  Neves 
v.  Costa  (1907)  5  Cal.  App.  Ill,  89 
Pac.  860;  Donati  v.  Righetti  (1908) 
9  Cal.  App.  45,  97  Pac.  1128;  Nelson 
V.  Kellogg  (1912)  162  Cal.  621, 123  Pac. 
1115,  Ann.  Cas.  1913D,  759;  Miller  v. 
Turner  (1921)  —  Cal.  App.  — ,  194 
Pac.  66. 

Delaware. — Bailey  v.  Wiggins  (1856) 
1  Houst.  299. 

District  of  Columbia.  —  Carroll  v. 
Parry  (1919)  48  App.  D.  C.  453. 

Georgia.— Thorpe  v.  Wray  (1882) 
68  Ga,  359;  Westberry  v.  Clanton 
.  (1911)  136  Ga.  795,  72  S.  E.  238. 

Idaho.— Ludwig  v.  Ellis  (1912)  22 
Idaho,  475,  126  Pa.  769, 

Illinois.— Shanley  v.  Wells  (1873) 
71  111.  78;  Markey  v.  Griffin  (1903)  109 
111.  App.  212;  Johnson  v.  Von  Kettler 
(1876)  84  111.  316;  Enright  v.  Gibson 
(1906)  219  111.  650,  76  N.  E.  689,  af- 
iirming  (1906)  119  111.  App.  411; 
Hight  v.  Naylor  (1899)  86  111.  App. 
608;  Wood  v.  Olson  (1904)  117  111. 
App.  128.    See  also  Siegel  C.  Co.  v. 
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ed  in  (1898)  171  111.  572,  49  N. 
E.  728. 

Indiana. — Colter  v.  Lower  (1871) 
35  Ind.  285,  9  Am.  Rep.  737;  Boaz  v. 
Tate  (1873)  43  Ind.  60;  Carey  v. 
Sheets  (1877)  60  Ind.  17;  American 
Exp.  Co.  V.  Patterson  (1881)  73  Ind. 
437;  Harness  v.  Steele  (1902)  159  Ind. 
286,  64  N.  E.  875.  See  also  Seeger  v. 
Pfeifer  (1870)  35  Ind.  18. 

Iowa. — Young  v.  Gormley  (1903) 
120  Iowa,  872,  94  N.  W.  922. 

Kansas. — Comer  v.  Knowles  (1877) 
17  Kan.  436;  Gamier  v.  Squires  (1900) 
•62  Kan.  321,  62  Pac.  1005.  See  also 
Arkansas    City    Bank    v.    McDowell 

(1898)  7  Kan.  App.  568,  52  Pac.  56. 
Kentucky.  —  Reynolds      v.      Price 

(1900)  22  Ky.  L,  Rep.  5,  56  S.  W.  502; 
Southern  R.  Co.  v.  Shirley  (1906)  121 
Ky.  863,  90  S.  W.  597,  12  Ann.  Cas.  33. 
See  also  Scott  v.  Com.  (1906)  29  Ky. 
L.  Rep.  571,  93  S.  W.  668;  Steinbergen 
-V.  Miller  (1906)  29  Ky.  L.  Rep.  1132, 
96  S.  W.  1101.  Compare  Dierig  v. 
South  Covington  &  C.  Street  R.  Co. 
(1903)  24  Ky.  L.  Rep.  1825,  72  S.  W. 
355. 

Louisiana.  —  Wentz  v.  Bernhardt 
(1885)  87  La.  Ann.  636.  See  also 
O'Malley  v.  Whitaker  (1906)  118  La. 
906,  43  So.  545;  Wells  v.  Johnston 
(1900)  52  La.  Ann.  713,  27  So.  185. 
Compare  Phillips  V.  Bonham  (1861)  16 
La.  Ann.  387;   Gourgues  v.  Howard 

(1875)  27  La.  Ann.  339. 

Maine. — Palmer  v.  Maine  C.  R.  Co. 

(1899)  92  Me.  899,  44  L.R.A.  673,  69 
Am.  St.  Rep.  513,  42  Atl.  800. 

Maryland. — Lewin  v.  Uzuber  (1886) 
65  Md.  341,  4  Atl.  285. 
Michigan. — ^Livingston  v.  Burroughs 

(1876)  33  Mich.  511;  Linnen  v.  Ban- 
field  (1897)  114  Mich.  93,  72  N.  W.  1; 
Gallon  V.  House  of  Good  Shepherd 
(1909)  158  Mich.  361,  24  L.R.A.(N.S.) 
286,  133  Am.  St.  Rep.  387,  122  N.  W. 
631 ;  Oxford  v.  Berry  (1918)  204  Mich. 
197,  170  N.  W.  83. 

Minnesota. — See  Nixon  v.  Reeves 
(1896)  65  Minn.  159,  33  L.R.A.  506, 
67  N.  W.  989;  Witte  v.  Haben  (1915) 
131  Minn.  71,  L.R.A.1916C,  228,  154 
N.  W.  662,  Ann.  Cas.  1917D,  534. 

Missouri. — Boeger  v.  Langenberg 
(1888)  97  Mo.  390,  10  Am.  St.  Rep.  323, 


(1906)  196  Mo.  539,  94  S.  W.  270; 
Shull  V.  Boyd  (1913)  251  Mo.  452,  158 
S.  W.  313;  Tiede  v.  Fuhr  (1915)  264 
Mo.  622,  175  S.  W.  910;  Leve  v.  Put- 
ting (1917)  —  Mo.  App.  — ,  196  S.  W. 
1060;  Hanser  V.  Bieber  (1917)  271  Mo. 
326,  197  S.  W.  68;  Frampton  v.  Bieber 
(1918)  —  Mo.  — ,  204  S.  W.  728; 
Martin  v.  Woodlesas  Invest.  Co.  (1920) 
206  Mo.  App.  33,  226  S.  W.  650;  Monson 
V.  Rouse  (1900)  86  Mo.  App.  97;  Mc-  ' 
Caskey  v.  Garrett  (1901)  91  Mo.  App. 
354;  Dunlevyv.  Wolf ferman  (1904)  106 
Mo.  App.  46,  79  S.  W.  1165;  Thompson 
v.  Buchholz  (1904)  107  Mo.  App.  121. 
81  S.  W.  490;  Wehmeyer  v.  Mulvihill 

(1910)  150  Mo.  App.  197, 130  S.  W.  681 ; 
Hill  v.  S.  S.  Kresge  Co.  (1919)  202  Mo. 
385,  217  S.  W.  997.  See  also  Dougherty 
V.  Snyder  (1902)  97  Mo.  App.  495,  71 
S.  W.  463. 

Montana. — ^Kroeger  v.  Passmore 
(1908)  36  Mont.  504,  14  L.R.A.  (N.S.) 
988,  93  Pac.  805;  Grorud  v.  Lossl 
(1913)  48  Mont.  274,  136  Pac.  1069. 

Nebraska. — Painter  v.  Ives  (1875) 
4  Neb.  122;  Johnson  v.  Ronton  (1892) 
35  Neb.  898,  53  N.  W.  995. 

Nevada.— Strozzi  v.  Wines  (1898) 
24  Nev.  394,  55  Pac.  828,  57  Pac.  882. 

New  Hampshire. — Gibbs  v.  Randlett 
(1878)  58  N.  H.  407. 

New  York.  —  Marks  v.  Townsend 
(1885)  97  N.  Y,  598;  Johnston  v. 
Bruckheimer  (1909)  133  App.  Div.  649, 
118  N.  Y.  Supp.  189;  Parke  v.  Fellman 

(1911)  145  App.  Div.  836,  130  N.  Y. 
Supp.  361;  Davern  v.  Drew  (1912)  153 
App.  Div.  844,  138  N.  Y.  Supp.  1017, 
affirmed  in  (1915)  214  N.  Y.  681,  108 
N.  E.  1092;  Linbeck  v,  Gerry  (1896) 
15  Misc.  663,  39  N.  Y.  Supp.  95;  Brown 
V.  Chadsey  (1863)  89  Barb.  253;  Ack- 
royd  V.  Ackroyd  (1869)  3  Daly,  38; 
Sleight  V.  Ogle  (1855)  4  E.  D.  Smith, 
445;  Castro  v.  Uriarte  (1882)  2  N.  Y. 
Civ.  Proc.  Rep.  210;  Jones  v.  Pickard 
(1917)  101  Misc.  117,  166  N.  Y.  Supp. 
721 ;  Cunningham  v.  East  River  Elec- 
tric Light  Co.  (1892)  28  Jones  &  S. 
282, 17  N.  Y.  Supp.  372.  See  also  Hew- 
itt V.  Newburger  (1892)  66  Hun,  230, 
20  N.  Y.  Supp.  913,  reversed  on  other 
grounds  in  (1894)  141  N.  Y.  538,  36 
N.  E.  593.  Compare  Rosenkranz  v. 
Hass   (1892;  N.  Y.  City  Ct.  Gen.  T.) 


ANNO.— FALSE  IMPRISONMENT— MALICE— PROBABLE  CAUSE.     678 


1  Misc.  220, 20  N.  Y.  Supp.  880;  Loomis 
T.  Render  (1886)  41  Hun.  268;  Star- 
rett  V.  Connolly  (1912)  160  App.  Div. 
859, 135  N.  Y.  Supp.  325. 

North  Carolina.  —  Neal  v.  Joyner 
(1883)  89  N.  C.  287;  Kelly  v.  Durham 
Traction  Co.  (1903)  182  N.  C.  368,  43 
S.  E.  923,  14  Am.  Neff.  Rep.  164.  See 
also  Jackson  t.  American  Teleph.  & 
Teleg.  Co.  (1906)  139  N.  C.  347,  70 
L.R.A.  738,  51  S.  E.  1015. 

Ohio. — Taylor  y.  Alexander  (1883) 
6  Ohio,  144;  Spice  v.  Steinruck  (1863) 
14  Ohio  St.  213;  Diehl  v.  Friester 
(1882)  37  Ohio  St.  473;  Brinkman  v. 
Drolesbaugh  (1918)  97  Ohio  St  171, 
L.R.A.1918F,  1132,  119  N.  E.  451; 
Burch  V.  Franklin  (1897)  7  Ohio  S.  & 
C.  P.  Dec.  619.  See  also  Johnson  v. 
McDaniel  (1897)  5  Ohio  S.  &  C.  P. 
Dec.  717. 

Oklahoma. — HostettLer  v.  Carter 
(1918)  —  Okla.  — ,  175  Pac.  244. 

Pennsylvania. — Mikelberar  v.  Phila- 
delphia Rapid  Transit  Co.  (1904)  16 
Pa.  Dist.  R.  906,  34  Pi.  Co.  Ct  425. 
Compare  McCarthy  v.  De  Armit 
(1881)  99  Pa.  68;  Kesaler  v.  Hoffman 
(1898)  9  Pa.  Dist  R.  365;  Mihalyik  v. 
Klein  (1903)  22  Pa.  Super.  CJt.  193. 

Rhode  Island.— Hobbs  v.  Ray  (1892) 
18  R.  I.  84,  25  Atl.  694. 

South  Carolina.  —  See  Barfield  t. 
Coker  (1906)  78  S.  C.  181,  53  S.  E. 
170;  McConnelt  v.  Kennedy  (1888)  29 
S.  C.  180,  7  S.  E.  76.  Compare  Garvin 
V.  Blocker  (1807)  4  S.  C.  L.  (2  Brev.) 
157. 

Tennessee.  —  McQueen  v.  Heck 
(1860)  1  Coldw.  212;  Herzog  v.  Gra- 
ham (1882)  9  Lea,  152. 

Texas.— Gold  v.  Campbell  (1909) 
54  Tex.  Civ.  App.  269,  117  S.  W.  463. 
See  also  Hubbard  v.  Lord  (1883)  59 
Tex.  386;  Landrum  v.  Wells  (1894)  7 
Tex.  Civ.  App.  625,  26  S.  W.  1001. 

Vlrsrinia.— Parsons  v.  Harper  (1860) 
16  Gratt.  64;  Sands  v.  Norvell  (1919) 
126  Va.  384,  101  S.  E.  569. 

Washfni^on. — ^Hamilton  v.  Pacific 
Drug  Co.  (1914)  78  Wash.  689,  139 
Pac.  642. 

West  Virginia.— Williamson  v.  Glen 
Alum  Coal  Co.  (1913)  72  W.  Va.  288, 
78  S.  E.  94;  George  v.  Norfolk  &  W.  R. 
Co.  (1916)  78  W.  Va.  345,  88  S.  E. 
1036;  Johnson  v.  Norfolk  &  W.  R.  Co. 
19  A.L.R.— 43. 


(1918)  82  W.  Va.  692,  6  A.  L.  R.  1469, 
97  S.  E.  189. 

Wisconsin.  —  Bergeron  v.  Peyton 
(1900)  106  Wis.  877,  80  Am.  St  Rep. 
83,  82  N.  W.  291. 

England.  —  Brand  v.  Craddock 
(1858)  27  L.  J.  Exch.  N.  S.  314;  John- 
stone v.  Sutton  (1785)  1  T.  R.  544,  99 
Eng.  Reprint  1243,  1  Bro.  P.  C.  76,  1 
Eng.  Reprint  427,  1  Revised  Rep.  269, 

1  Eng.  Rul.  Cas.  766;  Hicks  v.  Faulk- 
ner (1878)  L.  R.  8  Q.  B.  Div.  167,  51 
L.  J.  Q,  B.  N.  S.  268,  80  Week.  Rep.  545, 
affirmed  in  (1882)  46  L.  T.  N.  S.  127, 
46  J.  P.  420.  See  also  Chivers  v.  Sav- 
age (1855)  6  El.  &  BI.  697,  119  Eng. 
Reprint,  641,  26  L.  J.  Q.  B.  N.  S.  85. 

2  Jur.  N.  S.  137,  4  Week.  Rep.  117. 
Canada.  —  Melanson    v.    Lavigne 

(1906)  37  N.  B.  539;  Cole  v.  Ck>oke 
(1903)  Rap.  Jud.  Quebec  12  B.  EL  519, 
8  Can.  Crim.  Cas.  300;  Pon  Yin  v. 
Edmonton  (1915)  24  Can.  Crim.  Cas. 
327,  31  West  L.  R.  402,  8  West  Week. 
Rep.  809. 

"False  imprisonment  consists  of  the 
direct  restraint  of  personal  liberty. 
To  establish  it,  want  of  probable  cause 
and  malice  need  not  be  proved."  Han- 
ser  V.  Bieber  (1917)  271  Mo.  326,  197 
S.  W.  68. 

In  Comer  v.  Knowles  (1877)  17  Kan. 
486,  the  court  said:  'Talse  imprison- 
ment is  necessarily  a  wrongful  inter- 
ference with  the  personal  liberty  of  an 
individual.  The  wrong  may  be  com- 
mitted by  words  alone,  or  by  acts 
alone,  or  by  both,  and  be  merely 
operating  on  the  will  of  the  Individual, 
or  by  personal  violence,  or  by  both. 
It  is  not  necessary  that  the  individual 
be  confined  within  a  prison,  or  within 
walls,  or  that  he  be  assaulted,  or  even 
touched.  It  is  not  necessary  that 
there  should  be  any  injury  done  to  the 
individual's  person,  or  to  his  character, 
or  reputation.  Nor  is  it  necessary 
that  the  wrongful  act  be  committed 
with  malice,  or  ill  will,  or  even  with 
the  slightest  wrongful  intention.  Nor 
is  it  necessary  that  the  act  be  under 
color  of  any  legal  or  judicial  pro- 
ceeding. All  that  is  necessary  is  that 
the  individual  be  restrained  of  his  lib- 
erty without  any  sufficient  legal  cause 
therefor,  and  by  words  or  acts  which 
he  fears  to  disregard." 


Digitized  by 


Godgle 


674 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


"Malicious  motives  and  the  absence 
of  probable  cause  do  not  give  a.  party 
arrested  an  action  for  false  imprison- 
ment. They  .  .  .  have  nothing  what- 
ever to  do  with  the  cause  of  action." 
Marks  v.  Townsend  (1885)  97  N.  Y. 
590. 

"It  is  not  essential,  in  an  action  for 
false  imprisonment,  to  allege  or  prove 
malice  or  want  of  probable  cause  in 
order  to  recover  damages  for  injuries 
actually  occasioned  thereby."  Strozzi 
V.  Wines  (1899)  24  Nev.  389,  57  Pac. 
832. 

"A  plaintiff  in  this  character  of  ac- 
tion makes  out  his  case  when  he  shows 
that  he  was  intentionally  detained  as 
a  prisoner  by  the  defendant,  without 
any  warrant  therefor,  and  is  not  re- 
quired to  prove  malice  or  want  of 
probable  cause."  Thompson  v.  Buch- 
holz  (1904)  107  Mo.  App.  121,  81  S.  W. 
.490. 

Conversely,  it  has  been  repeatedly 
held  that  a  lawful  imprisonment  does 
not  become  unlawful  because  of  mali- 
cious motives. 

United  States.  —  See  Carman  v. 
Emerson  (1895)  18  C.  C.  A.  38,  36  U. 
S.  App.  388,  71  Fed.  264. 

Arkansas.— Campbell  v.  Hyde  (1909) 
92  Ark.  128,  122  S.  W.  99. 

District  of  Columbia. — Carroll  t. 
Parry  (1919)  48  App.  D.  C.  453. 

Idaho.— Ludwig  v.  Ellis  (1912)  22 
Idaho,  475.  126  Pac.  769. 

Illinois.— Feld  v.  Loftis  (1909)  240 
111.  105,  88  N.  E.  281. 

Kansas.— Atchison,  T.  &  S.  F.  R.  Co. 
V,  Hinsdell  (1907)  76  Kan.  74,  12 
L.R.A.(N,S.)  94,  90  Pac.  800,  13  Ann. 
Cas.  981. 

Kentucky. — Bennett  v.  Lewis  (1902) 
23  Ky.  L.  Rep.  2037,  66  S.  W.  523.  See 
also  Dixon  v.  Cooper  (1900)  109  Ky. 
29,  58  S.  W.  437. 

Maine. — See  Crowell  v.  Gleason 
(1833)  10  Me.  325. 

Missouri. — Bierwith  v.  Pieronnet 
(1896)  65  Mo.  App.  431;  Wehmeyer  v. 
Mulvihill  (1910)  150  Mo.  App.  197, 
130  S.  W.  681. 

Montana.  —  Kroeger  v.  Passmore 
(1907)  36  Mont.  504,  14  L.R.A.(N.S.) 
988,  93  Pac.  805. 

New  York.— Sleight  v.  Ogle  -(1855) 
4  E.  D.  Smith,  446;  Landt  v.  Hilts 


(1855)  19  Barb.  283;  Marks  v.  Town- 
send  (1885)  97  N.  Y.  590.  See  also 
Nebenzahl  v.  Townsend  (1881)  10 
Daly,  232,  61  How.  Pr.  353. 

Ohio.— Taylor  v.  Alexander  (1833) 
6  Ohio,  144. 

South  Dakota. — Just  v.  Martin  Bros. 
Co.  (1916)  37  S.  D.  470,  159  N.  W.  44. 

Texas.— Regan  v.  Jessup  (1903)  34 
Tex.  Civ.  App.  74,  77  S.  W.  972. 

Where,  however,  the  plaintiff  al- 
leges in  his  complaint  malice  and 
want  of  probable  cause,  it  has  been 
held  that  proof  supporting  that  allega- 
tion is  necessary  to  entitle  him  to 
recover.  Western  U.  Teleg.  Co.  v. 
Thompson  (1906)  75  C.  C.  A.  334,  144 
Fed.  578;  Rich  v.  Mclnemy  (1893)  103 
Ala.  345,  49  Am.  St.  Rep.  32,  15  So. 
663;  Fuqua  v.  Gambill  (1903)  140  Ala. 
464,  37  So.  235;  Sanders  v.  Davis 
(1907)  153  Ala.  375,  44  So.  979;  Mur- 
phy V.  McAdory  (1913)  183  Ala.  209, 
62  So.  706;  Hill  v.  S.  S.  Kresge  Co. 
(1919)  202  Mo.  App.  385, 217  S.  W.  997. 

In  Western  U.  Teleg.  Co.  v.  Thomp- 
son (Fed.)  supra,  the  court  said: 
"Where  the  complaint  is  in  trespass 
for  false  imprisonment,  and  it  is  al- 
leged that  the  arrest  was  caused  by 
the  party  complained  of,  with  malice 
and  without  probable  cause,  the  proof 
should  establish  the  existence  of  those 
elements  to  authorize  a  recovery." 

Similarly,  in  Hill  v.  S.  S.  Kresge  Co. 
(Mo.)  supra,  it  was  said:  "It  is  in- 
sisted that  plaintiff  in  his  petition 
pleaded  malice,  and  having  pleaded 
this  element,  although  it  was  not  nec- 
essary, his  proof  and  instructions 
must  follow  his  petition;  and  that, 
therefore,  this  element  should  have 
been  submitted  in  the  instructions 
covering  even  actual  damages.  If 
plaintiff  unnecessarily  pleaded  malice 
in  his  petition  in  connection  with  his 
request  for  actual  damages,  there  is 
no  question  but  that  it  would  be  neces- 
sary for  him  to  prove  and  submit  mal- 
ice in  his  instructions  covering  such 
damages." 

But  the  better  rule  would  seem  to  be 
that  such  allegation  of  malice  or  want 
of  probable  cause  should  be  disre- 
garded, or  treated  as  surplusage. 
Neves  V,  Costa  (1907)  5  Cal.  App.  Ill, 
89  Pac.  860;  Johnson  v.  Von  Kettler 
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(1876)  84  IlL  315;  Hight  v.  Naylor 
(1899)  86  III.  App.  508;  Enright  v. 
Gibson  (1906)  219.  HI.  550,  76  N.  E. 
689;  Ackroyd  v.  Ackroyd  (1869)  3 
Daly  (N.  Y.)  38.  See  also  Carroll  v. 
Parry  (1919)  48  App.  D.  C.  453. 

Thus,  it  has  been  said:  "The 
material  avennent  in  the  complaint  is 
that  the  defenidant  'unlawfully  seized 
and  arrested  the  plaintiff;'  that  of 
malice  and  want  of  probable  cause 
may  be  treated  as  surplusage."  Ack- 
royd V.  Ackroyd  (N.  Y.)  supra. 

In  Hight  V.  Naylor  (1899)  86  IlL 
App.  508,  it  was  said :  "Want  of  rea- 
sonable or  probable  cause  not  being  an 
essential  element  of  a  cause  of  action 
for  trespass  and  illegal  imprisonment 
without  process,  the  averment  in  both 
counts  that  the  trespass  and  imprison- 
ment complained  of  were  without 
reasonable  or  probable  cause  was 
mere  surplusage  and  could  be  disre-. 
garded." 

Although  actual  malice  is  not  an 
essential  element  of  the  action  for 
false  imprisonment,  it  has  been  held 
th\t  legal  malice,  or  malice  implied 


from  the  tortious  quality  of  the  act  it-- 
self,  may  be  an  element  in  the  case. 
Pinkerton   v.    Martin    (1899)    82    Hi, 
App.  589;  Amborn  v.  Smyser   (1913)! 
182  111.  App.  208;  Brown  v.  Chadsey 
(1863)   39  Barb.    (N.  Y.)   253;  Jones' 
V.  Pickard  (1917)  101  Misc.  117,  166 
N.  Y.  Supp.  721;  Beardsley  v.  Soper 
(1918)   184  App.  Div.  399,  171  N.  Y.> 
Supp.  1043;  French  v.  White  (1870) 
4  W.  Va.  170. 

As  was  said  in  Jones  v.  Pickard 
(1817)  101  Misc.  117,  166  N.  Y.  Supp. 
721,  supra:    "The  tortious  quality  of. 
the  act  is  necessarily  involved  in  the 
intentional  commission  of  the  act  it-, 
self.    This  idea  is  often  expressed  by 
saying  that  the  act  itself  imports  mal-. 
ice." 

So,  in  French  v.  White  (W.  Va.)" 
supra,  it  was  said :  "In  case  of  a  de- 
liberate arrest  and  imprisonment  of. 
a  person,  without  color  of  authority 
or  excuse,  the  law  would  necessarily 
imply  malice  on  the  part  of  the  wrong- 
doer ;  .  .  .  the  presumption  of  mal- 
ice [is]  incapable  of  being  rebutted."- 

L,  F.  C. 


CARRIE  K.  CURRIE,  Doing  Business  as  the  Atmore  Milling  &  Elevator. 

Company,  Appt., 
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AUthatna  Supreme  Court  ^  October  6,  19Z1, 
(—  Ala.  — ,  90  So.  813.) 

Railroads  —  liability  for  injury  inflicted  during  Federal  controL 

1.  A  railroad  company  is  not  liable  after  return  to  it  of  its  road  by  the 
Federal  government,  for  injuries  inflicted  while  the  railroad  v?as  under 
control  of  the  government. 

[See  note  on  this  questitm  beginning  on  page  678] 


Parties  —  action  for.  injury  by  rail- 
road under  Federal  control. 
2.  A  suit  for  injuries  inflicted  by  a 
railroad  while  it  was  in  the  control  of 
the  Federal  government  should,  after 
return  of  the  road  to  its  owner,  be 
prosecuted  against  the  agent  desig- 
nated by  the  President  under  the 
Transportation  Act. 

[See  note  in  11  AtL.R.  1452.] 


— amendment  to  substitute  parties. 

3.  A  suit  erroneously  begun  against 
a  railroad  company  because  the  cause 
of  action  arose  when  the  road  was 
under  Federal  control  cannot  be 
amended  so  as  to  substitute  the  Fed- 
eral agent  for  the  railroad  company 
as  party  defendant.  .  ') 
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^substitution  under  Transportation 
Act. 

4.  The  Federal  airent  can  be  sub- 
stituted, under  the  provisions  of  the 
Transportation  Act,  for  the  railroad 
company  in   an   action  for   injuries 


caused  while  the  road  was  under  Fed- 
eral control,  only  where  the  action 
was  pendinjr  when  the  Federal  control 
terminated. 

[See   notes   in   10  A.L.B.  969;   11 
'AX..R.  1451.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Escambia 
County  (Gamble,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
damages  for  injuries  inflicted  by  its  alleged  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Leon  J.  Brooks,  for  appellant: 

The  trial  court  erred  in  overruling 
plaintiff's  demurrer  to  defendant's 
plea  and  to  the  motion  to  substitute 
John  Barton  Payne,  as  agent  of  the 
Federal  governmenl^  as  sole  party  de- 
fendant. 

L.  N.  Dantzler  Lumber  Co.  v.  Texas 
&  P.  R.  Co.  4  A.L.R.  1680,  note;  Pea- 
cock V.  Detroit,  G.  H.  &  M.  R.  Co.  8 
A.L.R.  969,  note;  Spring  v.  American 
Teleg.  &  Teleph.  Co.  10  A.L.R.  956, 
note;  Vaughn  v.  State,  17  Ala.  App. 
35,  81  So.  417;  Louisville  &  N.  R,  Co. 
V.  Johnson  204  Ala.  150,  85  So.  372; 
Crim  v.  Louisville  &  N.  R.  Co.  —  Ala. 
— ,  89  So.  376;  Gundlach  v.  Chicago 
&  N.  W.  R.  Co.  172  Wis.  438,  179  N.  W. 
985. 

Mr.  H.  C.  Rankin  also  for  appellant. 

Messrs.  Jones  &  Thomas  and  Ham- 
ilton, Page,  &  Caffey,  for  appellee : 

Recovery  cannot  be  had  against  a 
corporation  whose  transportation 
properties  were  being  operated  by  the 
government  by  operation  of  law,  for 
torts  committed  by  agents  of  the  Di- 
rector General  or  the  Federal  agent 
of  the  United  States  in  such  opera- 
tions. 

Missouri  P.  R.  Co.  v.  Ault,  256  U.  S. 
554,  65  L.  ed.  1087,  41  Sup.  Ct,  Rep. 
593 ;  Crim  v.  Louisville  &  N.  R.  Co.  — 
Ala.  — ,  89  So.  376;  Erie  R.  Co.  v. 
Caldwell,  264  Fed.  947;  Louisville  & 
N.  R.  Co.  V.  Heidtmueller,  —  Ala.  — , 
89  So.  191. 

The  sole  right  to  bring  suit  after 
the  termination  of  Federal  control 
upon  a  cause  of  action  arising  out  of 
the  operation  by  the  government  of 
common  carriers,  grows  out  of  the 
Transportation  Act  of  February  28, 
1920,  which  requires  suit  to  be 
brought  against  the  agent  designated 
by  the  President. 

Missouri  P.  R.  Co.  v.  Ault,  256  U.  S. 
554,  65  L.  ed.  1087,  41  Sup.  Ct.  Rep. 
593;  Western  U.  Teleg.  Co.  v.  Poston, 
256  U.  S.  662,  65  L.  ed.  1157,  41  Sup. 
Ct.  Rep.  598;  Northern  P.  R.  Co.  v. 


North  Dakota,  250  U.  S.  185,  63  L.  ed. 
897,  P.U.R.1919D,  705,  39  Sup.  Ct.  Rep. 
502,  18  N.  1C.  C.  A.  878;  Hines  v.  Col- 
lins, —  Tex.  Civ.  App.  — ,  227  S.  W. 
332;  Panhandle  &  S.  F,  R.  Co.  v.  Hay- 
wood, —  Tex.  Civ.  App.  — ,  227  S.  W. 
849;  The  Arizona,  267  Fed.  598;  Moon 
V.  Hines,  205  Ala,  855,  13  A.L.R.  1020, 
87  So.  603;  Canidate  v.  Western  U. 
Teleg.  Co.  208  Ala.  676,  86  So.  10; 
Western  U.  Teleg,  Co.  v.  Glover,  17 
Ala.  App.  874,  86  So.  164;  Goldstein 
V.  Hines,  183  N.  Y.  Supp.  518;  Gregg 
V.  Starks,  188  Ky.  834,  224  S.  W.  45u. 
^  No  error  can  be  predicated  upon  ac- 
tion of  the  court  below  in  refusing  to 
permit  substitution  of  defendant. 

McDougal  V.  Louisville  &  N.  R.  Co. 
17  Ala.  App.  468,  85  So.  880;  Rarden 
Mercantile  Co.  v.  Whiteside,  145  Ala. 
617,  39  So.  676;  Sandlin  v.  Kennedy 
Stave  &  C.  Co.  166  Ala.  677,  51  So.  622. 

MiUer,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  filed  by  Carrie  K. 
Currie,  doing  business  as  the  At- 
more  Milling  &  Elevator  Company, 
against  the  Louisville  &  Nashville 
Railroad  Company,  a  corporation. 

The  cause  of  action  arose  when 
the  United  States  government  had 
control  of  and  was  operating  tiie 
railroad. 

The  defendant  filed  plea  in  sub- 
stance that  when  the  injury  oc- 
curred its  railroad  and  train  were  in 
the.exclusive  possession  and  control 
of  the  United  States  government, 
operated  for  the  government  by  the 
Director  General  of  Railroads  un- 
der an  act  of  Congress  (U.  S.  Comp. 
Stat.  §  1974a,  9  Fed.  Stat.  Anno.  2d 
ed.  p.  1121)  ;  that,  before  the  suit 
was  filed,  the  defendant's  railroad 
had  been  returned  to  it  by  virtue 
of  the  Act  of  Congress  of  February 
28,  1920,  known  as  the  Transpor- 
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tation  Act  (41  Stat,  at  L.  456,  chap. 
91) ;  that  tiie  President  under  said 
act  desigrnated  John  Barton  Payne 
as  the  agent  of  the  government, 
'who  might  be  sued  for  causes  of 
action  arising  during  the  Federal 
control  of  the  railroad;  that  this 
suit  should  have  been  commenced 
against  him,  and  not  this  defendant. 
The  court  overruled  demurrers  of 
plainti£f  to  this  plea.  In  this  there 
was  no  error. 

When  the  cause  of  action  arose 
and  the  injury  occurred  the  railroad 
and  train  which  caused  the  alleged 
injury  were  in  the  exclusive  pos- 
session, control,  and  management 
of  the  United  States  government 
under  an  act  of  Congress.  The  Fed- 
eral government  alone  was  subject 
to  liability.  Its  desigrnated  agent 
was  the  only  proper  party  defend- 
ant. The  Louis- 
bn"7"««rJl5;rT  ville  &  Nashville 
y/d'^^f  el.-n'Jr-of .  Railroad  Company, 
defendant,  was  not 
liable  for  the  injury.  Charlton  v. 
Alabama  G.  S.  R.  Co.  —  Ala.  — , 
89  So.  710;  Missouri  P.  R.  Co.  v. 
Ault,  256  U.  S.  554,  65  L.  ed.  1087, 
41  Sup.  Ct.  Rep.  593;  Canidate  v. 
Western  U.  Teleg.  Co.  203  Ala.  675, 
85  So.  10. 

When  this  railroad  was  returned 
to  the  defendant  by  the  Federal 
government  under  Act  of  Congress 
of  February  28,  1920,  as  the  act 
provided,  the  President  designated 
John  Barton  Payne  as  the  agent  to 
be  sued  on  all  causes  of  acticm  aris- 
ing during  the  time  of  the  Federal 
control  of  railroads.  This  suit 
should  have  been 
commenced  against 
him  at  the  time  it 
was  filed.  Charlton 
V.  Alabama  G.  S.  R.  Co.  —  Ala.  — , 
89  So.  710;  Missouri  P.  R.  Co.  v. 
Ault,  256  U.  S.  554,  65  L,  ed.  1087, 
41  Sup.  a.  Rep.  593;  §  206  (a). 
Transportation  Act  of  February  28, 
1920,  of  Congress. 

When  the  court  overruled  the  de- 
murrers to  this  plea,  the  plaintiff 
filed  written  motion  to  substitute  as 
sole  party  defendant  to  this  cause 
John  Barton  Payne,  tiie  ofiicer  or 
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agent  of  the  government  designated 
by  the  President  against  whom  this 
suit  might  have  been  filed.  This 
motion  was  refused  by  the  court. 
Our  amendment  statutes  are  liberal ; 
but  no  amendment  _„.„.,™*„.  .„ 

,     .  ...  1       — amendment   to 

striking  out  Wie  sole    mnhuUtnte  par- 

party     defendant  "•"" 
and  substituting  another  is  permis- 
sible.    There  cannot  be  an  entire 
change  of  parties — plaintiff  or  de- 
fendant— by  amendment. 

After  the  termination  of  Federal 
control,  the  act  of  Congress  directs 
suits  to  be  brought  against  the  agent 
designated  by  tiie  President  on.  ac- 
tions arising  during  the  govern- 
ment's control,  and  in  suits  filed  be- 
fore the  act  of  Congress,  pending 
when  the  Federal  control  terminat- 
ed, this  designated  agent  may  be 
substituted.  Section  206  of  Trans- 
portation Act  of  Congress. 

This  cause  of  action  arose  in 
April,  1919,  during  Federal  control 
of  railoads.  The  railroads  were 
returned  to  the  owners  by  act 
of  Congress  on  February  28, 
1920 ;  and  under  this  act  John  Bar- 
ton Payne  was  designated  as  the 
agent  to  be  sued.  This  was  done 
before  this  suit  was  filed.  This,  was 
not  a  pending  suit  at  the  time.  This 
suit  was  filed  against  this  defend- 
ant on  April  14,  1920.  The  substi- 
tution of  the  designated  agent  for 

the  defendant  in  all w-«*-*,  _ 

pending  suits,  as  uder  Trans- 
authorized  by  the  »•'*-"«»-  a«*- 
act,  is  not  applicable  to  this"  case. 
This  was  not  a  pending  suit  when 
the  Federal  control  terminated. 
It  should  have  been  filed  against 
John  Barton  Pajme,  Director  Gen- 
eral of  Railroads.  It  was  filed 
against  the  'Louisville  &  Nash- 
ville Railroad  Company.  A  grant- 
ing of  the  motion  to  substitute  John 
Barton  Payne,  the  agent  designated 
by  the  President,  as  the  sole  party 
defendant,  would  work  an  entire 
change  of  the  party  defendant  and 
thereby  offend  our  amendment  laws, 
and  this  substitution  is  not  author- 
ized under  the  Federal  act  of  Con- 
gress, as  it  was  not  a  pending  cause 
when  the  Federal  control  terminat- 
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ed.  Hence  there  was  no  error  in 
refusins:  the  motion.  Section  206 
of  Transportation  Act  Feb.  28, 
1920;  Missouri  P..R.  Co.  v.  Ault, 
256  U.  S.  554,  65  L.  ed.  1087,  41 
Sup.  .Ct.  Rep.  593;  Code  1907,  § 
5367;  Leaird  v.  Moore,  27  Ala.  326; 
David  Ave.  R.  Co.  v.  Mallon,  57  Ala. 
168;    Rarden    Mercantile    Co.    v. 


Whiteside,  145  Ala.  617,  39  So.  576; 
McDougal  V.  Louisville  &  N.  R.  Co. 
17  Ala.  App.  468,  85  So.  880. 

We  find  no  error  in  the  record. 

Application  for  rehearing  grant- 
ed. Judgment  of  reversal  set  aside 
and  affirmed. 

All  Justices  concur. 


ANNOTATION. 
Federal  control  of  public  utiliti^. 


I.  Introductory,  678. 
II.  Validity  and  construction  of  meas- 
ures for  Federal  control: 
8.  Acts  of  Congress: 

1.  Acts  of  Ausrust  29,  1916, 

and    March    21,    1918, 
*      678. 

2.  Transportation    Act,   679. 

3.  Act  of  July  11,  1919,  683. 

4.  Joint   resolution   of   Con- 

gress: 
b.  Orders  of  Director  General  of 
Railroads: 

1.  Orders  Nos.  18  and  18a, 

684.  , 

2.  Order  No.  27,  685. 

3.  Order  No.  43,  685. 

4.  Orders   Nes.  60  and  50a, 

686. 

/.  Mntroductort/, 
This  note,  discussing  the  Federal 
control  of  public  utilities,  is  supple- 
mentary to  the  annotations  in  4  A.L.R. 
1680;  8  A.L.R.  969;  10  A.L.R.  956;  11 
A.L.R.  1450;  and  14  A.L.R.  234. 

//.  TalltUty  and  construction  of  tneasurea 
for  Federal  control, 

a.  Acts  of  Congress. 

1.  Acts  of  August  29,  19 lO,  and  March 
21,  1918. 

See  cases  cited  in  »ubd.  III.  infra. 

In  Globe  &  R.  F.  Ins.  Co.  v.  Hines 
(1921)  273  Fed.  774,  the  court,  having 
referred  to  the  Act  of  August  29,  1916 
(9  Fed.  Stat.  Anno.  2d  ed.  p.  1095) 
and  to  the  Act  of  March  21,  1918 
(Fed.  Stat.  Anno.  Supp.  1918,  p.  757), 
remarked  generally  that  the  act 
giving  the  Federal  control  of  the  rail- 
roads to  the  President,  based  as  it  was 
on  the  war  power,  was  a  legal  exer- 
cise thereof,  and  the  same  was  said 


III.  Extent  of  Federal  control  and  lia- 

bility: 

a.  Right  of  action  by  or  against 

Director  General,  687. 

b.  Judgment  against  public  util- 
.    ity,  689. 

c.  Effect  of  state  or  Federal  stat- 

ute, 695. 

d.  Criminal  prosecution,  697. 

IV.  Service  of  process,  697. 
V.  Execution  of  process,  698. 

VI.  Removal  of  cause,  698. 
VII.  Effect  of  return  of  public  utility  to 

private  ovmership,  698. 
VIII.  Judicial  notice,  698. 
IX.  Index  to  points  covered  in  A.L.R. 
annotation   on   "Federal   control 
of  public  utilities,"  699. 

of  the  action  of  Congress  in  giving  to 
the  President  control  over  the  tele- 
phone and  cable  lines  (Fed.  Stat. 
Anno.  Supp.  1918,  p.  834). 

The  President,  by  virtue  of  the  Acts 
of  August  29,  1916,  and  March  21, 
1918,  especially  of  §  10  of  the  latter 
act,  was  granted  power  to  initiate  in- 
trastate rates,  on  the  railroad  trans- 
portation systems  taken  over  by  the 
government,  regardless  of  state  action. 
No  limitation  of  this  power  is  con- 
tained in  §  15  of  the  latter  act, 
providing  that  nothing  contained 
therein  shall  affect  the  lawful  police 
regulations  of  the  states.  Payne  v. 
McConnell  (1921)  —  Tex.  Civ.  App. 
— ,  234  S.  W.  942. 

In  Director  General  v.  Viscose  Co. 
(1921)  254  U.  S.  498,  65  L.  ed.  372, 
41  Sup.  Ct.  Rep.  151,  it  appeared  that 
the  Director  General  had  authorized  a 
supplement  to  the  freight  tariff  sched- 
ule so  as  to  cancel  the  published 
classification  and  rates  on  silk,  and  so 
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to  amend  rule  3  of  "Consolidated 
Freight  Classification  No.  1,"  as  to  in- 
clude it  among  the  articles  that  would 
not  be  accepted  for  shipment.  The 
Viscose  Company  obtained  an  injunc- 
tion, restraining  the  Director  General 
from  putting  into  effect  the  supple- 
ment. It  was  urged  by  the  appellants, 
the  Director  General  and  others,  that 
exclusive  initial  jurisdiction  in  this 
instance  was  in  the  Interstate  Com- 
merce .Commission  by  virtue  of  the 
Interstate  Commerce  Act.  The  court 
said:  "The  power  to  suspend  classi- 
fications or  regulations,  when  issued 
by  the  President,  was  taken  away 
from  the  Interstate  Commerce  Com- 
mission by  the  'Act  to  I^rovide  for  the 
Operation  of  Transportation  Systems 
While  under  Federal  Control,'  etc., 
.  .  .  but  the  power  over  them  after 
hearing  remained,  and  the  power  to 
suspend  was  restored  when  'the 
Transportation  Act  1920'  (Fed  Stat. 
Anno.  Supp.  1920,  p.  65)  approved 
February  28,  1920,  became  effective. 
The  action  of  the  Director  General  of 
Railroads,  under  consideration  in  this 
case,  may  therefore  be  treated  as  if  it 
had  been  taken  by  a  carrier  subject 
to  the  act." 

In  Davis  v.  L.  N.  Dantzler  Lumber 
Co.  (1921)  126  Miss.  812,  89  So.  148, 
modifying  L.  N.  Dantzler  Lumber  Co. 
V.  Texas  &  P.  R.  Co.  (1919)  119  Miss. 
328,  4  A.L.R.  1660,  80  So.  770,  cited 
also  in  4  A.L.R.  at  pp.  1714  and  1719, 
it  appeared  that  suit  had  been  filed 
against  a  railroad  company  on  a  cause 
of  action  arising  before  the  period  of 
Federal  control,  and  that  other  rail- 
road companies  were  made  defendants 
for  the  purposes  of  garnishment.  It 
was  held  that  the  Federal  Control  Act 
authorizing  the  prosecution  of  a  suit 
originating  before  the  act,  in  the  same 
way  Aa  though  the  government  had 
not  taken  over  control  of  the  trans- 
portation systems,  permitted  the 
institution  of  suit  against  the  railroad 
in  such  a  case.  It  had  been  decided 
in  the  original  opinion  that  the 
Act  of  March  21,  1918,  did  not 
prevent  the  issuance  of  garnishment 
against  a  railroad  company  while 
being  operated  by  the  government, 
but,    on   the    second   appeal,    it   was 


decided  that,  following  Missouri 
P.  R.  .Co.  v.  Ault  (1921)  256  U.  S.  554, 
65  L.  ed  1087,  41  Sup.  Ct.  Rep.  593, 
the  Director  Greneral  should  have  been 
substituted  for  the  railroad  company 
in  the  court  below.  It  was  held,  how- 
ever, that  the  Director  General  could 
not  be  required  to  pay  the  money  into 
court,  but  the  plaintiff  must  secure  the 
money  in  the  manner  provided  by  § 
206  of  the  Transportation  Act.  The 
court  interpreted  the  Ault  Case  as 
considering  the  Director  General  to  be 
a  Director  General  of  each  separate 
system  of  transportation,  each  one  of 
which  was  a  separate  party  within  the 
meaning  of  the  Federal  Control  Act. 
In  Wilson  v.  Central  Vermont  R. 
Co.  (1921)  239  Mass.  80,  131  N.  E.  169, 
it  appeared  that  the  plaintiff,  the  hold- 
er of  bonds  of  the  defendant,  sought 
to  reach  moneys  alleged  to  be  due  from 
the  United  States  under  the  Federal 
Control  Act  (Fed.  Stat.  Anno.  Supp. 
1918,  p.  757)  and  the  Transportation 
Act.  He  prayed  that  the  defendant 
be  ordered  to  prosecute  these  claims 
until  the  warrants  based  thereon  were 
issued,  and  to  assign  the  warrants,  if 
and  when  issued,  to  someone  to  be  ap- 
pointed by  the  court.  As  to  assigna- 
bility the  court  remarked  that  the 
United  States  government  was  inter- 
ested in  the  amounts  payable  to  the 
defendant.  'It  was  said  that  "the  evi- 
dent purpose  of  Congress  was  to  in- 
sure to  the  defendant  an  income  for 
the  operating  expenses  of  its  railroad, 
not  to  provide  a  fund  for  the  payment 
of  its  bonded  indebtedness." 

g.  Trannportation  Act. 

See  cases  cited  in  subd.  II.  a,  1, 
supra,  and  in  subds.  V.  and  VI.  infra. 

A  railroad  company  may  be  held 
liable  for  the  penalty  fixed  by  a  state 
statute  for  discrimination  in  furnish- 
ing cars  where  such  discrimination 
occurred  after  the  government  had 
ceased  to  operate  the  road,  although  it 
was  still  subject  to  the  provisions  of 
§  208a  of  the  Transportation  Act,  that 
all  rates,  fares,  charges,  classifica- 
tions, regulations,  and  practices  shall 
continue  jn  force  and  effect  until 
thereafter  changed  by  state  or  Fed- 
eral authority  respectively,  or  pursu- 
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ant  to  authority  of  law,  and  prohibit- 
ing the  making  of  any  such  phange 
prior  to  September  1st,  1920,  unless 
such  reduction  or  change  is  approved 
by  the  Interstate  Commerce  Commis- 
sion. Stroud  V.  Missouri  P.  R.  Co. 
(1922)  —  Mo.  App.  — ,  236  S.  W.  891. 

Partle*  to  raits  gemerAlIy. 

Philadelphia  &  R.  R.  Co.  t.  Laurel 
Coal  Min.  Co.  (1922)  276  Fed.  1019, 
was  an  action  to  recover  for  freight 
charges,  etc.,  in  which  the  railroad 
company  and  John  Barton  Payne,  as 
Director  General  and  agent  of  the 
Railroad  Company,  were  joined  as 
plaintiffs.  To  this  joinder  a  demurrer 
was  sustained.  It  was  held  that  on  a 
claim  accruing  to  the  United  States, 
the  Director  General  appointed  pur- 
suant to  §  211  of  the  Transportation 
Act  was  the  proper  party  plaintiff, 
and  that  the  carrier  was  improperly 
joined.  It  was  pointed  out,  also,  that 
there  was,  in  the  statement  of  claim, 
no  recital  that  John  Barton  Payne 
was,  when  suit  was  brought,  the  duly 
appointed  Director  General  of  Rail- 
roads. 

Subsequent  to  March  1,  1920,  the 
Director  General,  appointed  by  the 
President,  pursuant  to  §  211  of  the 
Transportation  Act,  was  the  proper 
party  plaintiff  for  prosecuting  to  judg- 
ment a  claim  accruing  to  the  United 
States  or  to  the  Director  General  dur- 
ing the  period  of  Federal  control. 
Hines  v.  Struther's  Furnace  Co.  (1920) 
271  Fed.  792. 

In  Payne  v.  Stockton  (1921)  147 
Ark.  698,  229  S.  W.  44,  it  appeared 
that  a  railroad  company  had  been 
turned  over  to  receivers  at  the  time 
an  action  was  brought  against  it,  and 
that  they  entered  a  general  appear- 
ance in  the  action.  It  had  been  held 
in  that  jurisdiction  that  under  the 
Federal  Control  Act  an  action  might 
properly  be  brought  against  the  rail- 
road itself  as  well  as  against  the  Di- 
rector General.  It  was  held  that  tne 
Transportation  Act  did  not  destroy 
any  right  of  action  which  the  claim- 
ants might  have  had  before  the  act 
was  passed. 

SnbitltvtloM  of  partloa. 

In   the   reported   case    (Cubbie  v. 


Louisville  &  N.  R.  Co.  ante,  675)  it 
appeared  that  the  cause  of  action  on 
which  the  suit  was  based  arose  during 
the  period  of  Federal  control,  but  that 
suit  was  not  commenced  until  April, 
1920,  the  railroads  at  that  time  having 
been  returned  to  their  owners  by  the 
government  under  Transportation 
Act.  The  act  directed  that  suits  on 
causes  of  action  arising  during  gov- 
ernmental control  should  be  brought 
against  the  agent  designated  by 
the  President,  and  that  in  suits 
filed  before  the  act  of  Congress  and 
pending  when  the  Federal  control  ter- 
minated, this  agent  might  be  substi- 
tuted. It  is  held  that  as  the  case  at 
bar  was  not  pending  at  the  time  the 
roads  were  returned  to  their  owners, 
the  provision  for  substitution  of  the 
designated  agent,  as  provided  by  the 
act,  was  inapplicable  to  the  case;  that 
to  allow  a  substitution,  except  under 
the  act,  would  be  to  work  an  entire 
change  of  the  party  defendant,  there- 
by offending  the  amendment;  and  that 
a  suit  on  a  cause  of  action  arising 
during  Federal  control,  conunenced 
after  the  return  of  the  railroads  to 
their  owners  under  the  Act  of  Febru- 
ary 28,  1920,  and  the  designation  of 
John  Barton  Payne  as  agent,  should 
have  been  brought  against  him  at  the 
time  it  was  filed. 

In  Bailey  v.  Hines  (1921)  —  Va.  — , 
109  S.  E.  470,  damages  were  sought 
for  an  injury  which  occurred  during 
the  period  of  Federal  control.  The 
action  was  brought  against  Walker  D. 
Hines,  Director  General  of  Railroads 
and  his  successor  in  ofiice,  as  the 
agent  provided  for  in  §  206  of  the 
Transportation  Act.  The  defendant 
pleaded  in  abatement  that  before  the 
institution  of  the  action  he  had  re- 
signed, and  that  John  Barton  Payne 
had  been  appointed  in  his  stead.  The 
plaintiff  asked  leave  to  amend  his  dec- 
laration and  writ  by  substituting  the 
name  of  John  Barton  Payne  for  that 
of  Walker  D.  Hines,  and  later,  it  hav- 
ing developed  that  Payne  had  resigned 
and  that  James  C.  Davis  had  been  ap- 
pointed in  his  stead  the  plaintiff  asked 
for  liberty  to  amend  by  substituting 
the  name  of  James  C.  Davis  for  that 
of  Walker  D.  Hines.     The  court  re- 
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ment  dismissing  the  plaintiff's  action. 
It  was  pointed  out  that  the  compen- 
sation sought  to  be  obtained  was  from 
the  revolving  fund  set  apart  by  the 
United  States  for  that  purpose,  and 
so  was,  in  effect,  a  suit  against  the 
United  States.  And  since,  under  Gen- 
eral Order  No.  50a,  it  was  unnecessary 
to  name  as  a  defendant  the  incumbent 
of  the  office  of  Director  General,  so 
it  was  considered  that  a  similar  prac- 
tice was  proper  where  suit  was 
brought  under  the  Transportation  Act 
against  "an  agent  designated  by  the 
President,"  for  nowhere  was  it  re- 
quired that  the  name  of  the  agent 
should  be  given  in  the  pleadings.  So 
it  was  remarked  that  if  the  name  of 
Walker  D.  Hines  was  stricken  out 
there  would  remain  the  description 
used  by  the  President  in  the  proclama- 
tion making  the  appointment,  which 
would  be  all  that  was  needed.  The 
court  said:  "'The  agent  designated 
by  the  President  under  §  206  of  the 
Transportation  Act,  approved  Febru- 
ary 28,  1920,'  as  accurately  describes 
the  presidential  agent  as  'Director 
General  of  Railroads'  does  the  ap- 
pointee to  that  position."  Congress, 
it  was  declared,  did  not  intend  to 
place  technical  difficulties  in  the  way 
of  the  assertion  of  their  rights  by  the 
public,  and  the  error  charged  in  the 
use  of  the  name  of  Walker  D.  Hines 
instead  of  that  of  John  Barton  Payne 
was  a  purely  technical  defense. 

In  Helm  v.  Hines  (1921)  109  Kan. 
57,  198  Pac.  190,  it  appeared  that  on 
February  27,  1920,  judgment  was  ren- 
dered against  Walker  D.  Hines,  Di- 
rector General  of  Railroads,  and  on 
April  27  he  appeared  thereform.  The 
Transportation  Act  provided  that  ac- 
tions pending  at  the  termination  of 
Federal  control  might  be  continued  by 
substituting  the  name  of  the  agent 
designated  by  the  President.  On 
March  11,  1920,  the  President  by 
proclamation  designated  Walker  D. 
Hines,  Director  General,  and  succes- 
sors, as  such  agent.  Hines  tendered 
his  resignation,  to  become  effective  on 
May  18,  1920,  and  on  May  14,  1920, 
th&  President,  by  two  proclamations, 
appointed  John  Barton  Payne  Director 


provided  for  in  §  206  of  the  Trans- 
portation Act.  It  was  contended  on 
a  motion  to  dismiss  the  appeal  that 
the  appeal  should  have  been  taken  in 
the  name  of  Walker  D.  Hines  as  agent 
instead  of  as  Director  General,  and 
that  when  his  resignation  took  effect 
on  May  18,  1920,  the  name  of  John 
Barton  Payne,  Director  General  of 
Railroads,  as  agent,  should  have  been 
substituted  for  that  of  Walker  Hines. 
It  was  said  that  the  courts  take  ju- 
dicial notice  of  the  acts  of  Congress 
and  the  proclamations  of  the  Presi- 
dent, and  that  if  the  attention  of  the 
court  had  been  called  to  the  changes 
noted,  a  formal  order  of  substitution 
would  have  been  made  in  each  in- 
stance; and  it  was  accordingly  held 
that  the  formal  defect  of  parties  ap- 
pellant had  been  waived  by  failure  to 
request  a  substitution. 

In  Miner  v.  Payne  (1921)  —  Minn. 
— ,  184  N.  W.  673,  it  was  held  that 
where  John  Barton  Payne,  agent  of 
the  President,  voluntarily  appeared 
and  answered  in  an  action,  the  merits 
whereof  had  been  determined  in  the 
trial  court,  the  fact  that  he  had  never 
been  substituted  for  the  railroad  com- 
pany as  defendant,  pursuant  to  §  206 
of  the  Transportation  Act,  did  not  con- 
stitute a  serious  objection,  as  an  order 
of  substitution  might  be  entered 
nunc  pro  tunc  if  applied  for  in  the 
court  below. 

In  Payne  v.  White  House  Lumber 
Co.  (1921)  —  Tex.  Civ.  App.  — ,  231 
S.  W.  417,  John  Barton  Payne,  agent, 
was  substituted  as  party  defendant  in 
place  of  Walker  D.  Hines,  in  accord- 
ance with  the  provisions  of  the  Trans- 
portation Act,  judgment  being  ren- 
dered accordingly,  although  no  cita- 
tion or  notice  to  Payne  was  issued. 
Exception  was  taken  on  this  score. 
As  to  the  method  by  which  the  agent 
under  the  Transportation  Act  should 
be  made  a  party,  the  court  said :  "We 
regard  the  question  as  one  of  the 
practice  for  determination  by  the 
forum  where  the  litigation  is  pending, 
and  that  the  transition  from  Hines  to 
Payne  as  party  does  not  abate  the  suit 
and  does  not  affect  the  rights  of  the 
complainant,  but  preserves  his  rights. 
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and  therefore  any  method  by  which 
Payne  may  be  made  a  party,  satisfy- 
ing the  practice  in  the  court  where  the 
suit  is  pending,  we  presume  would  be 
sufficient  to  continue  the  litigation  to 
final  judgment  in  the  name  of  Payne. 
In  this  stat6,  while  notice  or  citation 
is  ordinarily  required  to  bring  in  a 
new  party,  yet  such  notice  or  citation 
may  be  waived  by  making  an  appear- 
ance; and  we  think,  under  the  facts 
of  this  case,  that  the  court  was  jus- 
tified in  holding  that  the  attorneys 
whose  names  were  signed  to  the  plead- 
ings for  Hines  were  in  fact  the  at- 
torneys representing  John  Barton 
Payne,  agent,  under  the  Transporta- 
tion Act." 

It  has  been  held  that  after  the  pas- 
sage of  the  Transportation  Act,  John 
Barton  Payne,  the  agent  designated 
by  the  President  in  pursuance  of  § 
206,  T  a,  of  the  act,  should  be 
substituted  as  party  defendant  in 
a  suit  of  the  character  designated  in 
the  act,  whether  it  is  pending  against 
the  railroad  company,  the  former  Di- 
rector General,  or  both.  This  substi- 
tution may  be  made  on  the  motion  of 
any  party  to  the  suit.  Adams  v. 
Quincy,  0.  &  K.  C.  R.  Co.  (1921)  — 
Mo.  — ,  229  S.  W.  790. 

In  Louisville  &  N.  R.  Co.  v.  Shikle 
(1921)  —  Ala.  — ,  90  So.  900,  it  was 
held  that  the  provisions  of  the  Trans- 
portation Act  for  the  substitution  of 
the  presidential  agent  in  suits  pend- 
ing at  the  time  of  the  termination 
of  Federal  control  do  not  require  a 
substitution  of  such  agent  in  a  suit 
brought  against  the  carrier  company 
for  injuries  sustained  during  the  peri- 
od of  Federal  control,  without  join- 
ing the  government  or  Director  Gen- 
eral. 

The  appellate  court  will  grant  a  mo- 
tion to  substitute  the  presidential 
agent  for  the  Director  General  pend- 
ing an  appeal.  Wagner  v.  Union 
Stockyards  Co.  (1922)  —  Neb.  — ,  186 
N.  W.  996. 

The  substitution  of  the  presidential 
agent,  contemplated  by  the  Trans- 
portation Act  of  1920,  can  be  made 
on  motion  of  either  or  any  party  to 
the  suit,  plaintiff  as  well  as  defend- 
ant. Adams  v.  Quincy,  0.  &  K.  C.  R. 
Co.  (1921)  —  Mo.  — ,  229  S.  W..790. 


Venme. 

"The  venue  of  suits  against  the  Fed- 
eral agent  on  causes  of  action  arising 
out  of  the  operation  of  any  particular 
railroad  by  the  government  is  that 
fixed  by  law  for  the  prosecution  of 
such  suits  on  such  causes  of  action  as 
if  they  had  arisen  'against  such  car- 
rier.'" Payne  v.  Coleman  (1921)  — 
Tex.  Civ.  App.  — ,  232  S.  W.  537. 

Idmltettoa  of  ««tieiu. 

In  Tutsch  v.  Director  General' 
(1921)  —  CaL  App.  — ,  199  Pac.  861, 
it  was  held  that  under  the  Transporta- 
tion Act  no  authority  was  conferred 
on  the  Federal  agent  to  waive  the  de- 
fense of  the  Statute  of  Limitations; 
that  where  the  statute  existed  as  a  bar 
it  would  be  useless  to  permit  an 
amendment  to  the  complaint,  substi- 
tuting the  name  of  John  Barton  Payne 
as  a  party  defendant;  and  that  since 
the  only  authority  for  bringing  an  ac- 
tion against  the  agent  was  §  206  of  the 
Transportation  Act,  which  must  be 
strictly  construed,  suit  must  be 
brought  within  the  period  therein 
specified  as  follows:  "Such  actions, 
suits,  or  proceedings  may,  within  the 
periods  of  limitation  now  prescribed 
by  state  or  Federal  statutes,  but  not 
later  than  two  years  from  the  date 
of  the  passage  of  this  act,  be  brought 
in  any  court  which,  but  for  Federal 
control,  would  have  had  jurisdiction 
of  the  cause  of  action  had  it  arisen 
against  such  carrier." 

In  Georgia,  S.  &  F.  R.  Co.  v.  Smiley 
(1921)  151  Ga.  795,  108  S.  E.  273,  the 
court  considered  that,  in  passing  the 
provision  of  the  Transportation  Act 
which  stipulated  that  the  period  of 
Federal  control  should  not  be  com- 
puted as  part  of  the  limitation  period 
in  actions  against  carriers,  etc..  Con- 
gress had  no  intention  of  tolling  a 
state  statute  with  reference  to  the 
time  for  bringing  suit  for  personal 
injuries.  It  was  said:  "And  even  if 
Congress  had  attempted  to  do  so,  we 
do  not  think  that  it  was  within  its 
power,  under  the  Constitution  of  the 
United  States,  to  so  toll  the  statute  of 
this  state  as  to  authorize  the  plain- 
tiff in  the  present  case  to  bring  her 
suit  after  it  was  barred  by  the  state 
statute  quoted  in  the  beginning  of 
this  opinion.     We  think  the  Act  of 


terms,  applies  to  Federal  courts  only, 
for  which  Congress  alone  can  pre- 
scribe rules  for  their  guidance." 

In  Kanellos  v.  Great  Northern  R. 
Co,  (1922)  —  Minn.  — ,  186  N.  \^.  389, 
it  appeared  that  in  May,  1921,  the 
plaintiff  had  brought  an  action  under 
the  Federal  Employers?  Liability  Act 
for  injuries  incurred  on  October  6, 
1917.  That  act  provides  that  no  ac- 
tion shall  be  maintained  thereunder 
unless  commenced  within  two  years 
from  the  accrual  of  the  cause  of  ac- 
tion. It  was  contended  that  the  plain- 
tiff's right  of  action  was  not  barred 
by  limitation,  but  was  saved  by  virtue 
of  §  206  of  the  Transportation  Act, 
providing  that  the  period  of  Federal 
control  should  not  be  computed  as 
part  of  the  period  of  limitations,  etc. 
It  was  held,  however,  that  the  period 
prescribed  for  bringing  an  action  un- 
der the  Federal  Employers'  Liability 
Act  was  not,  strictly  speaking,  a  peri- 
od of  limitation,  but  was  rather  a  con- 
dition to  its  enforcement,  an  element 
in  the  right  itself,  the  right  failing 
with  the  failure  to  apply  for  relief 
within  the  allotted  time.  It  was  fur- 
ther held  that  there  was  no  revival  of 
the  liability  by  the  Transportation 
Act,  for  while  that  act  was  retroactive 
in  operation,  it  could  not  be  construed 
as  reviving  rights  of  action  already 
barred,  and  not  in  fact  existing  at  the 
time  of  the  passage  of  the  act. 

A  case  similar  to  the  case  last  cited 
in  facts  and  holding  is  Jones  v.  Dela- 
ware, L.  &  W.  R.  Co.  (1921)  —  N.  J. 
— ,  114  Atl.  331,  wherein  the  court  de- 
clared by  way  of  further  .argument 
that  "since  the  injured  party  was  left 
free  under  Federal  control  to  bring 
suit  as  before,  no  reason  existed  for  so 
construing  the  Act  of  February  28, 
1920,  as  to  extend  to  actions  under 
the  Federal  Employers'  Liability  Act." 
It  was  also  pointed  out  that  many  car- 
riers protected  themselves  against  lia- 
bility under  the  Employers'  Liability 
Act  by  insurance,  and  that  the  lia- 
bility under  the  contract  of  insurance 
endured  no  longer  than  the  time  fixed 
by  the  statute,  which  was  an  essential 
part  of  the  contract. 

There  is,  however,  one  contrary  de- 
cision, the  court  holding  in  Standley 
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(1920)  271  Fed.  794,  that  the  section 
of  the  Transportation  Act  providing- 
that  "the  period  of  Federal  control 
shall  not  be  computed  as  a  part  of  the 
periods  of  limitation  in  actions  against 
carriers  or  in  claims  for  reparation  to 
the  commission  for  causes  of  action 
arising  prior  to  Federal  control,"  ex- 
cluded the  period  from  and  after  De- 
cember 31,  1917,  to  March  1,  1920.  It 
was  further  said  that  the  power  of 
Congress  to  enact  ^uch  legislation 
could  not  be  questioned;  even  though 
the  action  was  already  barred  at  the 
time  the  statute  was  approved. 
state  regulation  of  rate*. 

In  Michigan  C.  R.  Co.  v.  Michigan 
Public  Utilities  Commission  (1921) 
271  Fed.  319,  it  appeared  that  a  Mich- 
igan statute  passed  during  Federal 
control  fixed  the  intrastate  passenger 
rate  at  2i  cents  per  mile,  the  rate 
prior  thereto  having  been  2  cents.  It 
was  provided,  however,  that  the  act 
should  not  apply  to  any  railroad  while 
under  Federal  control.  During  Fed- 
eral control  the  rate  was  3  cents  per 
mile,  but  on  February  28,  1920,  the 
Transportation  Act  was  passed  pro- 
viding for  the  termination  of  control 
on  February  29,  1920,  and  that  all 
rates  in  effect  at  that  time  should 
"continue  in  force  and  effect  until 
thereafter  changed  by  state  or  Federal 
authority  of  law,"  no  rate,  however, 
to  be  reduced  prior  to  September  1, 
1920.  The  question  arose  whether  the 
Michigan  act  fixing  the  rate  at  2i 
cents  might  be  enforced  after  Septem- 
ber 1,  1920.  It  was  held  that  H  was 
the  intention  of  Congress,  expressed  in 
the  Transportation  Act,  that  the  rates 
in  effect  on  February  29,  1920,  should 
continue  until  the  proper  authorities 
might  have  an  opportunity  to  inves- 
tigate the  economic  situation  and 
thereafter  change  them  by  law.  So 
the  court  held,  even  though  the  Mich- 
igan act  did  not  revive  any  precontrol 
rate,  it  did  not  satisfy  the  require- 
ments of  the  .Transportation  Act, 
which,  speaking  as  of  February  29, 
1920,  demanded  a  change  thereafter. 

a.  Act  of  July   11,    1019. 

In  Mountain  States  Teleph.  &  Teleg. 
Co.  v.  Denver  (1921)  -»-  Colo.  — ,  201 
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Pac.  1024,  it  appeared  that  on  June  14, 
1918,  the  telephone  company  gave  a 
bond  agreeing  to  refund  any  charges 
made  under  the  rates  prescribed  by 
the  public  utilities  commission,  to  the 
extent  that  they  exceeded  the  rate  in 
force  prior  to  June  14,  1918,  provided 
it  was  adjudged  that  they  had  no  right 
to  charge  the  prescribed  rate.  From 
July  81,  1918,  to  July  31,  1919,  the 
telephone  system  was  under  govern- 
mental control. 

The  Act  of  July  11,  1919  (Fed.  Stat. 
Anno.  Supp.  1919,  p.  350),  providing 
for  the  return  of  the  telephone  sys- 
tems to  their  owners,  stipulated  as 
follows:  "The  existing  toll  and  ex- 
change telephone  rates  as  established 
or  approvfcd  by  the  Postmaster  Gen- 
eral on  or  prior  to  June  6,  1919,  shall 
continue  in  force  for  a  period  not  to 
exceed  four  months  after  this  act 
takes  effect,  unless  sooner  modified 
or  changed  by  the  public  authorities — 
state,  municipal,  or  otherwise — having 
control  or  jurisdiction  of  tolls, 
charges,  and  rates,  or  by  contract  or 
by  voluntary  reduction."  The  rates 
prescribed  by  the  Postmaster  General 
were  in  excess  of  those  in  force  just 
prior  to  June  14,  1918,  and  they  were 
continued  during  the  four  months 
after  the  retaking  of  possession, 
which  ended  December  1,  1919,  no 
modification  being  made  by  the  pub- 
lic authorities.  It  was  held  that  the 
company  was  not  liable  on  its  bond 
for  the  excess  in  its  rate  during  the 
period  of  Federal  control,  when  it  was 
not  responsible.  As  to  the  continu- 
ance of  the  war-time  rate  during  the 
period  of  four  months  following  Fed- 
eral control,  the  court  said:  "Since 
the  act  of  Congress  returning  the 
telephone  properties  to  the  owner  pro- 
vided that  the  company  might  make 
the  charges  which  it  did  make,  sub- 
ject only  to  conditions  which  were 
never  fulfilled,  in  making  them  it  was 
exercising  a  privilege  granted  by  the 
act,  which  is  paramount  to  the  bond, 
the  Congress  not  being  restricted  by 
the  clause  of  the  Constitution  against 
the  impairment  of  contracts.  This 
conclusion  is  somewhat  supported  by 
the  suggestion  of  the  equity  of  such  a 
privilege,  because,  the  property  having 


been  out  of  the  owner's  control  for  a 
considerable  time,  a  short  period  of 
readjustment  was  not  unreasonable, 
and  may  be  fairly  said  to  be  the  ob- 
ject of  the  Congress  in  granting  the 
privilege." 

As  a  result  of  the  action  of  Con- 
gress in  taking  over  control  of  the 
telephone  and  telegraph  lines  during 
the  war,  the  rates  for  telephone  serv- 
ice established  by  the  public  service 
commission  were  not  abolished,  but 
were  merely  held  in  abeyance  during 
the  existence  of  the  congressional 
act.  On  the  passage  of  the  Act  of  July 
11,  1919,  repealing  the  resolution  of 
Congress,  the  rates  established  by  the 
Postmaster  General  became  inopera- 
tive, and  those  theretofore  fixed  by 
the  commission  went  into  effect. 
State  ex  rel.  Southwestern  Bell  Teleph. 
Co.  v.  Public  Service  Commission 
(1921)  —  Mo.  — ,  233  S.  W.  425. 

4.  Joint  reBoluHon  of  Congress. 
See  Globe  &  R.  F.  Ins.  Co.  v.  Hines 
(1921)  273  Fed.  774,  cited  supra,  II. 

a,  1. 

b.  Orders  of  Director  General  of  Bail- 

roads. 

1.  Orders  Nos.  18  and  ISa. 

General  Order  No.  18,  providing 
that  all  suits  against  carriers  while 
under  Federal  control  must  be  brought 
in  the  county  or  district  where  the 
plaintiff  resides  or  where  the  cause 
of  action  arose,  does  not  exceed  the 
powers  conferred  by  Congress  on  the 
President  and  by  him  on  the  Director 
General.  Alabama  &  V.  R.  Co.  v. 
Journey  (U.  S.  Adv.  Ops.  1921-22,  p. 
15)  42  Sup.  Ct,  Rep.  6,  —  U.  S.  — > 
66  L.  ed.  — ,  reversing  (1920)  122  Miss. 
742,  84  So.  706,  cited  in  10  A.L.R.  at 
p.  963,  wherein  it  was  said:  "Sec- 
tion 10  of  the  Federal  Control  Act  of 
March  21,  1918,  chap.  25,  permitted 
enforcement  of  liabilities  against  car- 
riers while  under  Federal  control  only 
'in  so  far  as  [not]  inconsistent  .  .  . 
with  any  order  of  the  President.'  It 
was  within  the  powers  of  the  Director 
General  to  prescribe  the  venue  of 
suits." 

General  Order  No.  18a,  issued  by 
the  Director  General,  provided  as  fol- 
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all  suits  against  carriers  while  under 
Federal  control  must  be  brought  in 
the  county  or  district  where  the  plain- 
tiff resided  at  the  time  of  the  accrual 
of  the  cause  of  action,  or  in  the  coun- 
ty or  district  where  the  cause  of  action 
arose."  In  a  case  wherein  it  appeared 
that  the  person  for  whose  death  re- 
covery of  damages  was  sought  was  at 
the  time  of  his  death  a  resident  of  the 
counly  in  which  suit  was  instituted, 
the  administrator  having  resided  in 
the  same  county  at  the  time  of  his  ap- 
pointment, the  circuit  court  of  that 
county  had  jurisdiction  of  the  action. 
Hines  v.  Taylor  (1921)  192  Ky.  298, 
233  S.  W.  716. 

Under  the  provisions  of  General 
Orders  18  and  18a,  it  is  error  to  en- 
tertain a  suit  against  a  carrier  under 
Federal  control  in  a  county  other  than 
that  in  which  the  plaintiff  resided  at 
the  time  of  the  accrual  of  the  cause 
of  action,  or  that  in  which  it  arose. 
Louisville  &  N.  R.  Co.  v.  Shikle  (1921) 
—  Ala.  — ,  90  So.  900.  • 

In  Hines  v.  Gaines  (1921)  192  Ky. 
198,  232  S.  W.  624,  the  plaintiff,  a  rail- 
road workman,  who  had  been  injured 
in  Alabama,  sought  to  recover  dam- 
ages for  the  injury  by  a  suit  instituted 
in  Hart  county,  Kentucky.  It  ap- 
peared that  ten  years  prior  to  the  ac- 
cident the  plaintiff  had  been  a  resident 
of  Hart  county,  but  since  that  time 
had  been  in  the  employ  of  the  rail- 
road company  in  Alabama,  having  no 
fixed  habitation,  but  living  in  board- 
ing cars  with  the  construction  crew, 
and  paying  numerous  visits  to  the 
home  of  his  sister,  in  Hart  county, 
Kentucl^.  It  was  held  that  the  sis- 
ter's home  was  the  plaintiff's  legal 
residence,  and  that  under  a  fair  in- 
terpretation of  General  Orders  18  and 
18a  he  had  a  right  to  sue  in  Hart 
county. 

On  the  other  hand,  it  has  been  con- 
sidered that  General  Orders  18  and 
18a  were  inconsistent  with  §  10  of  the 
Act  of  Ck>ngre8S  of  March  21,  1918, 
providing  as  follows :  "Actions  at  law 
or  suits  in  equity  may  be  brought  by 
and  against  such  carriers  and  judg- 
ments rendered  as  now  provided  by 


— ,  229  S.  W.  417. 

So  it  has  been  said:  "The  venue 
in  transitory  causes  of  action  provided 
by  the  laws  of  the  state  could  not  be 
modified  or  limited  by  orders  of  the 
Director  GeneraJ,  as  was  attempted  in 
General  Orders  18  and  18a."  Elliott's 
Petition  (1921)  —  Mo.  App.  — ,  234  S. 
W.  620. 

General  Orders  18  and  18a  have  been 
held  not  to  apply  to  actions  pending 
at  the  time  when  they  were  promul- 
gated. Chicago,  R.  I.  &  P.  R.  Co.  v. 
Hyde  (1922)  —  Okla.  — ,  204  Pac.  125. 

2.  Order  No,  g7.  ] 

In  Christopher  v.  Hines  (1921)  — 
Ga.  App.  — ,  108  S.  E.  137,  it  appeared, 
according  to  a  statement  by  the  editor, 
that  the  plaintiff  sought  to  recover 
money  to  which  he  declared  that  he 
was  entitled  as  an  increase  in  pay  for 
back  time,  by  virtue  of  Supplement 
No.  4  to  General  Order  No,  27  of  the 
Director  General.  The  Director  Gen- 
eral and  the  railroad  company  de- 
murred on  the  ground  that  the  agree- 
ment to  pay  an  increase  for  back  time  ^ 
was  a  gratuity,  not  legally  enforceable, 
and  that  it  did  not  appear  how  much 
was  claimed  to  be  due.  It  was  held 
that  the  demurrers  were  properly  sus- 
tained. 

a.  Order  JTo.  48.  ! 

In  Northfield  Trust  Co.  v.  Cutting 
(1921)  —  Vt.  — ,  115  Atl.  289,  the 
court  had  before  it  for  consideration 
General  Order  No.  43,  which  provided 
as  follows:  "It  is  therefore  ordered 
that  no  moneys  or  property  under  Fed- 
eral control  or  derived  from  the  op- 
eration of  carriers  while  under  Fed- 
eral control  shall  be  subject  to  gar- 
nishment, attachment,  or  like  process 
in  the  hands  of  such  carriers  or  any 
of  them,  or  in  the  hands  of  any  em- 
ployee or  officer  of  the  United  States 
Railroad  Administration."  The  court 
doubted  whether  the  validity  of  the 
order  could  be  upheld  in  so  far  as  it 
undertook  to  forbid  the  bringing  of 
trustee  process  on  claims  other  than 
for  wages ;  since  in  such  instances  the 
use  of  the  process  would  hardly  in- 
terfere with  the  operation  of  the  rail- 
roads under  Federal  control,  and  only 
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in  so  far  as  there  was  interference 
•with  such  control  might  the  President 
or  his  representative  curtail  by  gen- 
eral orders  the  remedies  previously 
enjoyed  by  a  creditor. 

See  also  Davis  v.  L.  N.  Dantzler 
Lumber  Co.  (1921)  126  Miss.  812,  89 
So.  148,  cited  infra,  III.  a. 

4.  Orders  Xos.  SO  and  SOa. 

See  cases  cited  in  subd.  III.  infra. 

The  validity  of  General  Order  No. 
60  is  generally  conceded,  although  an 
occasional  dissent  may  be  noted. 

In  Missouri  P.  R.  Co.  v.  Ault  (1921) 
256  U.  S.  554,  65  L.  ed.  1087,  41  Sup. 
Ct.  Rep.  593, *it  was  said:  "As  the 
Federal  Control  Act  did  not'  impose 
any  liability  upon  the  companies  on 
any  causes  of  action  arising  out  of 
the  operation  of  their  systems  or 
transportation  by  the  government,  the 
provision  in  Order  No.  50,  authorizing 
the  substitution  of  the  Director  Gen- 
eral as  defendant  in  suits  then  pend- 
ing, [was]  within  his  power." 

The  validity  of  Order  No.  50  is  also 

upheld  in  Adams  v.  Quincy,  O.  &  K.  C. 

'  R.  Co.  (1921)  —  Mo.  — ,  229  S.  W.  790. 

And  in  Rogers  Bros.  Coal  Co.  v. 
Hines  (1922)  193  Ky.  795,  237  S.  W. 
1058,  the  decision  of  the  Supreme 
Court  in  the  Ault  Case  is  regarded  as 
conclusively  settling  the  validity  of 
Orders  Nos.  50  and  50a. 

In  Globe  &  R.  F.  Ins.  Co.  v.  Hines 
(1921)  273  Fed.  774,  the  court  con- 
sidered the  Act  of  March  21,  1918 
(Fed.  Stat.  Anno.  Supp.  1918,  p.  757), 
as  affected  by  General  Order  No.  50, 
promulgated  by  the  Director  General. 
It  was  said:  "While  the  Act  of  1918 
expressly  provided  that  actions  might 
be  brought  by  and  against  carriers, 
and  judgments  rendered  'as  now  pro- 
vided by  law,'  that  provision  was  sub- 
sequently nullified  by  General  Order 
No.  50,  if  valid,  the  effect  of  which 
order  was  not  passed  upon  by  the 
court.  But  the  Director  General,  in 
issuing  General  Order  No.  50,  acted 
under  the  authority  of  the  President, 
and  his  order  was,  in  effect,  the  order 
of  the  President,  and  the  provisions  of 
the  Federal  Control  Act  on  the  sub- 
ject now  being  considered  were  de- 
clared by  that  act  to  be  binding  only 


in  so  far  as  they  were  not  inconsistent 
'with  any  order  of  the  President.'  And 
after  General  Order  No.  50  was  issued, 
actions  were  not  to  be  brought  against 
the  carrier,  but  against  the  Director 
General." 

In  Nominsky  v.  New  York,  N.  H.  & 
H.  R.  Co.  (1921)  —  Mass.  — ,  132  N. 
E.  30,  it  was  held  that  General  Order 
No.  50  was  valid,  and,  together  with 
General  Order  No.  SOa,  constituted 
the  orders  of  the  President,  within  the 
meaning  of  §  10  of  the  Federal  (Con- 
trol Act.  The  court  said:  "They  set- 
tled the  question  of  how  actions  and 
suits  should  be  brought,  which  was 
left  in  doubt  by  said  section,  and  made 
the  Director  General  of  Railroads, 
who  had  full  and  exclusive  control  of 
the  physical  properties  and  the  em- 
ployees of  the  railroad,  the  proper 
party  to  be  named  as  defendant." 

Under  General  Orders  50  and  50a 
the  Director  General  was  the  proper 
party  to  defend  a  suit  for  the  railroad 
company,  Clements  v.  Texas  &  P.  R. 
Co.  (1921)  148  La.  1050,  88  So.  894. 

In  Bryson  v.  Great  Northern  R.  Co. 
(1022)  —  Mont.  — ,  203  Pac.  529,  it 
was  said :  "This  order  made  plain  the 
fact  that  the  government,  and  not  the 
defendant  corporation,  was  operating 
the  defendant's  railroad,  and  Xhat  the 
government  rather  than  the  defendant 
is  accountable  for  the  negligence  al- 
leged, resulting  in  the  death  of  plain- 
tiff's intestate." 

In  Morgan's  L.  &  T.  R.  R.  &  S.  S.  Co. 
V.  Johnson  (1921)  274  Fed.  207,  re- 
versing (1919)  257  Fed.  757,  cited 
in  8  A.L.R.,  at  p.  977,  a  suit 
for  damages  for  injuries  was  brought 
against  the  Director  General  after  the 
promulgation  of  General  Order  No.  50, 
and  subsequently  the  plaintiffs  in 
error  were  made  defendants.  The 
suit  was  dismissed  as  to  the  Director 
General  for  failure  to  comply  with 
General  Order  No.  18,  and  the  action 
proceede'i  to  judgment  against  the  re- 
maining defendants.  It  was  held  to  be 
erroneous  on  the  part  of  the  court  to 
allow  a  recovery  against  the  defend- 
ants in  the  face  of  General  Order  No. 
50,  which  required  suit  to  be  brought 
against  the  Director  General. 

Where  an  action  was  pending  at  the 
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time  Creneral  Oxder  No.  50  was  pro- 
mulgated, it  was  held  that  the  suit 
was  properly  tried  against  a  railroad 
•company  as  defendant,  for  in  such  a 
^situation  the  plaintiff  was  merely 
given  an  option  of  amending  the  plead- 
ing so  as  to  make  the  Director  Gen- 
eral the  party  defendant.  Crim  v. 
Louisville  &  N.  R.  Co.  (1921)  —  Ala. 
— ,  89  So.  376. 

Under  the  provisions  of  General 
Order  No.  60,  in  an  action  against  the 
Director  General,  it  was  held  to  be 
unnecessary  to  name  the  incumbent  of 
the  office,  since  relief  was  not  sought 
against  him  either  personally  or  offi- 
cially, but  against  the  government,  for 
which,  as  an  officer,  he  stood.  Bailey 
V.  Hines  (1921)  —  Va.  — ,  109  S.  E. 
470. 

The  validity  of  General  Order  No. 
50,  in  so  far  as  it  conflicted  with  the 
Federal  Control  Act  by  denying  one 
the  right  to  sue  a  railroad  company, 
was  apparently  questioned  in  Pullman 
Car  Lines  v.  Riley  (1921)  —  DeL  — -, 
114  Atl.  920. 

In  Bryson  v.  Payne  (1921)  —  Tex. 
— ,  232  S.  W.  362,  the  Director  Gen- 
eral appealed  from  a  judgment  in 
justice's  court  to  the  county  court 
-without  giving  the  appeal  bond  re- 
quired by  statute  of  all  parties  not  ex- 
pressly exempted.  It  was  held  that  al- 
though Congress  had  the  power  to  ex- 
tend an  immunity  of  such  a  nature  to 
agencies  of  the  Federal  government, 
it  had  not  done  so,  and  that  the  Di- 
rector General  had  no  power  to  make 
.such  a  regulation,  although  he  had  at- 
tempted to  do  so  in  General  Orders 
J^os.  50  and  50a. 

///.  Extent  of  Federal  control  and  Ua- 
IHUty. 

■a.  Right  of  action  hy  or  against  Dir0€*or 
'  Oeneral. 

See  cases  cited  in  subd.  II.  a,  2, 
supra. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Cities  Serv- 
ice Co.  (1921)  273  Fed.  946,  was  an  ac- 
tion brought  by  a  railroad  company 
and  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads,  to  recover  from  the 
defendants  for  inducing  a  breach  of 
contract  between  the  railroad  com- 
pany and  another  corporation.    It  was 


asserted  that  the  grounds  of  the  Di- 
rector General's  legal  capacity  to  sue 
did  not  appear.  The  question,  said 
the  court,  was  whether  the  Director 
General  had  become  vested  with  a 
legal  interest  in  the  contract.  At  the 
time  of  the  breach,  the  Director  Gen- 
eral, by  governmental  authority,  had 
possession  and  control  of  the  railroad 
system  to  the  exclusion  of  the  com- 
pany. It  was  held  that  just  as  a 
sheriff  in  control  of  property  under  a 
writ  has  a  special  property  therein 
sufficient  to  enable  him  to  maintain  an 
action  for  interference  with  his  pos- 
session or  control,  so  the  Director  Gen- 
eral had  such  a  legal  interest  in  the 
contract  as  would  enable  him  to  re- 
cover damages  for  malicious  interfer- 
ence therewith. 

It  has  been  held  that  where  a  cause 
of  action  arose  prior  to  Federal  con- 
trol, no  liability  therefor  existed  on 
the  part  pf  the  Director  General  of 
Railroads.  Standley  v.  United  States 
R.  Administration  (1920)  271  Fed.  794. 

Likewise,  where  it  appeared  that  a 
cause  of  action  on  which  suit  was 
brought  against  the  Director  General 
arose  subsequent  to  the  period  of  gov- 
ernment control,  it  was  held  that  a 
judgment  against  the  Director  Gen- 
eral would  be  reversed.  Davis  v. 
Finch  (1922)  —  Tex.  Civ.  App.  — ,  236 
S.  W.  775. 

In  Dougherty  v.  Payne  (1921)  276 
Fed.  451,  it  was  held  that  an  action 
for  malicious  prosecution,  based  on 
acta  of  an  employee  of  a  railroad  sys- 
tem, could  not  be  brought  against  the 
Director  General. 

Where  the  Director  General  con- 
tinued to  maintain  and  operate  trains 
over  a  crossing,  without  attempting  to 
remedy  a  defective  and  dangerous 
condition  thereof,  it  was  held  that  he 
was  liable  for  an  accident  resulting 
therefrom,  although  the  crossing  was 
constructed  long  prior  to  the  time 
when  the  Director  (General  took  charge 
of  the  road.  Payne  v.  Wallis  (1921) 
—  Tex.  — ,  231  S.  W.  1114. 

In  Northfield  Trust  Co.  v.  Cutting 
(1921)  —  Vt.  — ,  115  Atl.  289,  it  ap- 
peared that  the  Railroad  Administra- 
tion in  charge  of  the  Director  General 
of  Railroads  was  indebted  to  the  de- 
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fendant,  and  that  the  plaintiff  sum- 
moned the  Director  General  as  trustee. 
It  was  held  that  it  was  not  error  to 
hold  the  Director  General  liable  as 
trustee  unless  General  Order  No.  43 
was  prohibitory  thereof,  the  court  de- 
ciding that  the  trustee  process  was 
not  within  the  meaning  of  the  prohibi- 
tory clause  of  the  Transportation  Act, 
which  stipulated  that  "no  process, 
mesne  or  final,  shall  be  levied  against 
any  property  under  Federal  control." 
Moreover  the  court  said  that  General 
Order  No.  4S,  even  if  valid,  was  of  no 
effect,  since  after  the  Director  General 
had  been  summoned,  but  before  the 
question  of  his  liability  was  before  the 
court  for  determination,  that  order 
was  revoked.  It  was  further  held  that 
the  Director  General  as  trustee  might 
be  charged  with  interest  the  same  as  a 
private  person. 

It  has  been  held  that  there  might 
be  a  judgment  in  garnishment  against 
the  Director  General  of  a  certain  rail- 
road company.  Davis  v.  L.  N.  Dantz- 
ler  Lumber  Co.  (1921)  126  Miss.  812, 
89  So.  148,  modifying  L.  N.  Dantzler 
Lumber  Co.  v.  Texas  &  P.  R.  Co.  (1919) 
119  Miss.  328,  4  A.L.R.  1669,  80  So. 
770,  cited  also  in  4  A.L.R.  at  pp.  1714, 
1719. 

In  Hines  v.  Rubnitz  (1921)  26  Ga. 
App.  364,  106  S.  E.  589,  it  was  held 
that  a  petition  sufficiently  alleged 
negligence  against  the  defendant,  the 
Director  General  of  Railroads,  where 
negligence  was  charged  on  the  part  of 
the  railroad  company  which,  it  was  al- 
leged, was  controlled  and  operated  by 
him  at  the  time  thereof. 

It  has  been  held  that  a  judgment 
procured  against  the  Director  Gen- 
eral would  not  be  disturbed  where  it 
appeared  that  the  suit  was  brought 
pursuant  to  his  order,  and  the  right 
to  sue  was  not  questioned  by  him. 
Crim  V.  Louisville  &  N.  R.  C!o.  (1921) 
—  Ala.— ,89  So.  376. 

In  Hines  v.  Dollar  (1921)  205  Ala. 
330,  87  So.  825,  it  was  held  that  the 
bringing  of  suit  against  the  Director 
General  of  Railroads  "operating  the 
Alabama  Great  Southern  Railroad 
Company"  was  inaccurate,  in  that  the 
Dirtetor  General  was  operating  the 
railread,  and  not  the  corporation,  but 


that  the  error  was  merely  technical 
and  of  no  significance. 

In  Adams  v.  Quincy,  0.  &  K.  C.  R. 
Co.  (1921)  —  Mo.  — ,  229  S.  W.  790,  it 
was  objected  that  Walker  D.  Hines, 
Director  General,  should  have  been 
substituted  for  William  G.  McAdoo, 
against  whom  the  suit  was  brought. 
The  court  considered  the  question  to 
be  academic  since  the  passage  of  the 
Transportation  Act,  but  said  that  if  it 
was  not  Hines  was,  by  the  body  of 
the  answer  and  by  actually  defending 
the  case  below,  by  implication  sub- 
stituted as  defendant  for  William  G. 
McAdoo. 

^ut  in  a  case  where,  by  amendment 
to  a  complaint,  a  railroad  company 
was  stricken  out  as  defendant,  and 
the  name  of  WiAiam  G.  McAdoo  as  Di- 
rector General  inserted,  and  it  ap- 
peared that,  at  the  time  the  amend- 
ment was  made,  William  G.  McAdoo  was 
not  Director  General  of  Railroads,  it 
was  held  that  the  aiHrmative  charge 
asked  for  by  the  defendant  should 
have  been  given.  McAdoo  v.  Booker 
(1920)  17  Ala.  App.  623,  88  So.  196. 

Where  the  substitution  of  the  Di- 
rector General  for  the  railway  com- 
pany was  refused,  but  for  a  wrong 
reason,  it  was  held  not  to  be  reversible 
error.     Calhoun   v.   Southern  R.   Co. 

(1920)  115  S.  C.  489,  106  S.  E.  780. 
In  Bolatti  v.  Wabash  R.  Co.  (1921) 

—  Iowa,  — ,  184  N.  W.  641,  it  appeared 
that  a  bill  of  lading  provided  that 
claims  for  damages  for  loss  or  injury 
to  property,  etc.,  must  be  made  in 
writing  to  the  originating  or  deliver- 
ing carrier  within  six  months  after 
the  delivery  of  the  property.  The 
plaintiff  caused  to  be  served  on  the 
agent  of  the  Director  General  in 
charge  of  a  station  of  the  Wabash 
Railway  Company  a  notice  and  claim 
bearing  the  caption  "Claim  for  Goods- 
Destroyed  to  the  Wabash  Railway 
Company."  It  was  held  that  this  no- 
tice fulfilled  the  requirements  of  the 
contract,  and  that  no  one  had  been 
prejudiced  on  account  of  its  having 
been  directed  to  the  railroad  instead 
of  to  the  Director  GeneraL 
In  Globe  &  R.  F.  Ins.  Go.  v.  Hines 

(1921)  273  Fed.  774,  it  appeared  that 
an  insurance  company  had  insured  the 
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tion  from  loss  or  damage  to  float  47 
of  the  Central  Railroad  of  New  Jersey, 
and  bad  paid  the  insurance  covering: 
a  loss  resulting  from  a  collision  with 
the  barge  of  a  steam  tug  belonging  to 
the  New  York  Central  Railroad,  which 
was  operated  by  the  Railroad  Admin- 
istration. The  insurance  company 
claimed  the  right  to  be  subrogated  to 
the  owner  and  operator  of  the  float, 
and  brought  suit  on  behalf  of  itself 
and  on  behalf  of  the  owner  and  op- 
erator. It  was  held  that  there  was  but 
one  Director  General,  one  corporate 
entity,  and  that  it  was  consequently 
impossible  that  the  Director  General 
of  Railroads  operating  float  No.  47  of 
the  Central  Railroad  of  New  Jersey 
should  be  able  in  law,  equity,  or  ad- 
miralty to  maintain  a  proceeding 
against  the  Director  General  operat- 
ing the  New  York  Central  steam  tug 
No.  47.  It  was  held  that  since  the 
libellant  stood  in  the  place  of  the  in- 
sured, the  libel  failed  to  state  a  cause 
of  action. 

It  would  seem  that  a  different  idea 
was  expressed  in  Davis  v.  L.  N.  Dantz- 
ler  Lumber  Co.  (1921)  126  Miss.  812, 
89  So.  148,  modifying  L.  N.  Dantzler 
Lumber  Co.  ▼.  Texas  &  P.  R.  Co. 
(1918)  119  Miss.  828,  4  A.L.R.  1669, 
80  So.  770,  cited  also  in  4  A.L.R.  pp. 
1714  and  1719,  wherein  it  was  said: 
'The  Director  (Jeneral  is  to  be  treated 
as  a  Director  General  of  each  separate 
system  of  transportation,  and  that  the 
separate  transportation  systems  being 
operated  by  the  Director  General  are 
separate  parties  within  the  meaning 
and  purpose  of  the  Federal  Control 
Act  construed  by  the  Supreme  Court." 

In  Payne  v.  Monroe  (1921)  —  Ga. 
Ap'p.  — ,  110  S.  E.  84,  in  an  ofilcial 
syllabus,  it  was  pointed  out  that  Fed- 
eral control,  while  effecting  a  consoli- 
dation of  the  physical  control  of  the 
different  transportation  systems,  did 
not  effect  a  consolidation  of  the  com- 
panies as  regards  their  legal  rights 
and  liabilities.  "Hence  the  allegation 
that  the  receiving  and  routing  agent, 
making  the  misleading  statements, 
was  the  agent  of  the  Director  General, 
did  not  amount  to  an  allegation  that 
he  was  the  agent  of  the  delivering 
19  AX.R.- 


and  collected  the  demurrage  charge 
after  the  termination  of  the  trans- 
portation." 

b.  Judgment  against  publte  utiHty. 

See  also  cases  cited  in  subd.  II.  b. 
4,  supra,  and  in  subd.  III.  c.  infra. 

The  majority  view  is  that  a  public 
utility  cannot  be  held  liable  on  a  cause 
of  action  arising  out  of  the  operation 
of  its  property  under  governmental 
supervision. 

United  States. — Missouri  P.  R.  Co. 
V.  Ault  (1921)  256  U.  S.  554,  65  K  ed. 
1087,  41  Sup.  Ct.  Rep.  593;  Western 
U.  Teleg.  Co.  v.  Poston  (1921)  256 
U.  S.  662,  65  L.  ed.  1157,  41  Sup.  (}t. 
Rep.  598;  Globe  &  R.  F.  Ins.  Co.  v. 
Mines  (1921)  273  Fed.  774;  Gatehouse 
v.  Baltimore  &  0.  R.  Co.  (1921)  274 
Fed.  870. 

Alabama. — Gtjbrie  v.  LouisvnxB  & 
N.  R.  Co.  (reported  herewith)  ante, 
675;  Louisville  &  N.  R.  Go.  v.  Shikle 
(1921)  —  Ala.  — ,  90  So.  900. 

Arkansas. — Arkansas  C.  R.  Go.  v. 
McCuen  (1921)  —  Ark.  — ,  234  S.  W. 
617;  Arkansas  C.  R.  Co.  v.  Walker 
(1921)  —  Ark.  — ,  234  S.  W.  619. 

California.  —  American  Fruit  Dis- 
tributors V.  Hines  (1921)  —  Cal.  App. 
— ,  203  Pac.  821. 

Georgia. — See  Christopher  v.  Hines 

(1921)  —  Ga.  App.  — ,  108  S.  E.  187. 
Compare  Central  of  Georgia  R.  Co.  v. 
Heaton  Bros.  (1921)  —  Ga.  App.  — , 
107  S.  E.  628. 

Indiana.— Chicago,  T.  H.  &  S.  E.  R. 
Co.  V.  Nixon  (1921)  — Ind.  App.  — , 
131  N.  E.  682. 

Iowa. — Masteller  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1921)  —  Iowa,  — ,  185  N. 
W.  107. 

Kansas. — Pettit  v.  Director  General 

(1922)  —  Kan.  — ,  203  Pac.  927. 
Kentucky. — McFeena  v.  Paris  Home 

Teleph.  &  Teleg.  Co.  (1921)  190  Ky. 
299,  227  S.  W.  450;  Rogers  Bros.  Coal 
Go.  V.  Hines  (1922)  193  Ky.  795,  237  S. 
W.  1058;  Louisville  &  N.  R.  Co.  v. 
Haverly  (1922)  —  Ky.  — ,  238  S.  W. 
410. 

Maryland.  —  Atkinson  v.  Philadel- 
phia, B.  &  W.  R.  Co.  (1921)  137  Md. 
632,  118  Atl.  110. 

Minnesota.  —   Borsheim   v.   Great 
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Northern  R.  Co.  (1921)  —  Minn.  — , 
183  N.  W.  519;  Outcelt  v.  Chicago,  B. 
&  Q.  R.  Co.  (1921)  —  Minn.  — ,  185 
N.  W,  495, 

Mississippi.— Neely  v.  Payne  (1921) 
126  Miss.  864, 89  So.  669.  See  also  Davis 
V.  L.  N.  Dantzler  Lumber  Co.  (1921) 
126  Miss.  812,  89  So.  148,  modifying 
L.  N.  Dantzler  Lumber  Co.  v.  Texas 
&  P.  R.  Co.  (1919)  119  Miss.  328,  4 
A.L.R.  1669,  80  So.  770,  cited  also  in 
4  A.L.R.  at  pp.  1714  and  1719. 

MissourL — Adams  v.  Quincy  O.  & 
K.  C.  R.  Co.  (1921)  —  Mo.  — ,  229  S. 
W.  790;  Rhodes  v.  Missouri  P.  R.  Co. 
(1921)  —  Mo,  App.  — ,  234  S.  W.  1026; 
Heuermann  v.  Heuermann  (1922)  — 
Mo.  App.  — ,  237  S.  W.  893. 

Montana. — Bryson  v.  Great  North- 
em  R.  Co.  (1922)  —  Mont.  — ,  203  Pac. 
629. 

New  Mexico. — Diamond  X  Land  & 
Cattle  Co.  V.  Director  General  (1921) 
—  N.  M.  — ,  205  Pac.  267. 

Oklahoma. — See  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Hyde  (1922)  —  Okla.  — ,  204 
Pac.  125, 

South  Carolina. — Calhoun  v.  South- 
ern R.  Co.  (1920)  115  S.  C.  489,  106 
S.  E.  780. 

Tennessee.  —  Memphis  Union  Sta- 
tion Co.  V.  Manning  (1921)  —  Tenn. 
— ,  234  S.  W.  756. 

Texaa— Atchison,  T.  &  S.  P.  R.  Co. 
V.  Francis  (1921)  —  Tex.  Civ.  App. 
— ,  227  S.  W.  342;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Bostick  (1921)  —  Tex.  Civ.  App. 
— ,  233  S.  W.  112;  Western  U.  Teleg. 
Co.  v.  Stewart  (1921)  —  Tex.  Civ. 
App.  1— ,  235  S.  W.  287;  Western  U. 
Teleg.  Co.  v.  Wallace  (1921)  —  Tex. 
Civ.  App.  — ,  236  S.  W.  282.  See  also 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hamrick 
(1921)  —  Tex.  Civ.  App.  — ,  231  S.  W. 
166. 

Virginia.— Norfolk  &  W.  R.  Co.  v. 
Arrington  (1921)  —  Va.  — ,  109  S.  E. 
303. 

Wisconsin. — ^Beebe  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  (1921)  — 
Wis.  — ,  185  N.  W.  177. 

In  Missouri  P.  R.  Co.  v.  Ault  (1921) 
256  U.  S.  654,  65  L.  ed.  1087,  41  Sup. 
Ct.  Rep.  594,  reversing  (1919)  140  Ark. 
572,  216  S.  W.  3,  cited  in  8  A.L.R.  at 
pp.  969  and  977,  it  appeared  that  judg- 
ment had  been  entered  against  both 


the  railroad  company  and  the  Director 
General.  It  was  contended  that  the 
railroad  company  was  liable  for  the 
acts  of  the  Director  General  by  virtue 
of  §  10  of  the  Federal  Control  Act, 
which  provided  that  "carriers,  while 
under  Federal  control,  shall  be  sub- 
ject to  all  laws  and  liabilities  as  com- 
mon carriers,"  etc.  It  was  held,  how- 
ever, that  in  this  instance  "the  term 
'carriers'  was  used  as  it  is  understood 
in  common  speech,  meaning  the  trans- 
portation,, systems,  as  distinguished 
from  the  corporations  owning  or  oper- 
ating them."  It  was  said:  "Thus,  under 
§  10,  if  the  cause  of  action  arose  prior 
to  governmental  control,  suit  might  be 
instituted  or  continued  to  judgment 
against  the  company  as  though  there 
had  been  no  taking  over  by  the  gov- 
ernment, save  for  the  immunity  of  the 
physical  property  from  levy  and  the 
power  of  the  President  to  regulate 
suits  in  the  public  interest,  as  by  fix- 
ing the  venue  or  the  time  for  trial.  If 
the  cause  of  action  arose  while  the 
government  was  operating  the  system, 
the  'carrier,  while  under  Federal  con- 
trol,' was  nevertheless  to  be  liable 
and  suable.  This  means,  as  a  matter 
of  law,  that  the  government  or  its 
agency  for  operation  could  be  sued, 
for  under  the  existing  law  the  legal 
person  in  control  of  the  carrier  was 
responsible  for  its  acts." 

That  decision  has  been  followed  in 
a  number  of  subsequent  cases :  Louis- 
ville &  N.  R.  Co.  V.  Shikle  (1921)  — 
Ala.  — ,  90  So.  900;  Arkansas 
C.  R.  Co.  V.  McCuen  (1921)  — 
Ark.  — ,  234  S.  W.  617;  Arkansas  C. 
R.  Co.  V.  Walker  (1921)  —  Ark.  — 
234  e.  W.  619;  American  Fruit  Dis- 
tributors V.  Hines  (1921)  —  CaL  App. 
— ,  203  Pac.  821;  Masteller  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1921)  —  Iowa,  — , 
185  N.  W.  107;  Rogers  Bros.  Coal  Co. 
V.  Hines  (1922)  193  Ky.  795,  237  S. 
W.  1058;  Louisville  &  N.  R.  Co.  v. 
Haverly  (1922)  —  Ky.  — ,  238  S. 
W.  410;  Davis  v.  L.  N.  Dantzler 
Lumber  Co.  (1921)  126  Miss.  812,  89 
So.  148,  modifying  L.  N.  Dantzler 
Lumber  Co.  v.  Texas  &  P.  R.  Co. 
(1919)  119  Miss.  328,  4  A.L.R.  1669, 
80  So.  770,  cited  also  in  4  A.L.R.  at 
pp.  1714  and  1719;  Diamond  X  Land 
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&  Cattle  Co.  V.  Director  General  (1921) 
—  N.  M.  — ,  205  Pac.  267;  Memphis 
Union  Station  Co.  v.  Manning  (1921)  — 
Teim.  — ,  234  S.  W.  756;  Norfolk  & 
W.  R.  Co.  V.  Arrington  (1921)  —  Va. 
— ,  109  S.  E.  303.  And  see  the  re- 
'Dorted  case  (Cubrie  v.  Louisville  & 
N.  R.  Co.  ante,  675). 

In  Borsheim  v.  Great  Northern  R. 
Co.  (1921)  —  Minn.  — ,  183  N.  W.  519, 
followingr  Missouri  P.  R.  Co.  v.  Ault 
(1921)  256  U.  S.  554,  65  L.  ed.  1087, 
41  Sup.  Ct.  Rep.  693,  it  was  held  that 
where  a  cause  of  action  arose  under 
Federal  control,  the  agent  of  the 
President  should  be  substituted  as  de- 
fendant and  the  action  against  the 
railroad  company  should  be  dismissed. 
The  following  cases,  in  so  far  as  they 
are  inconsistent  with  that  holding, 
were  overruled:  Lavalle  v.  Northern 
P.  R.  Go.  (1919)  143  Minn.  74,  172 
N.  W.  918,  reported  in  4  A.L.R.  at 
p.  1659,  and  cited  at  pp.  1681,  1711; 
Gowan  v.  McAdoo  (1919)  143  Minn. 
227,  173  N.  W.  440,  cited  in  4  A.L.R. 
at  pp.  1698  and  1711 ;  Palyo  v.  North- 
ern P.  R.  Co.  (1919)  144  Minn.  898, 
176  N.  W.  687,  cited  in  8  A.L.R.  at 
p.  976;  Rinquist  v.  Duluth,  M.  &  N. 
R.  Co.  (1920)  146  Minn.  147,  176  N. 
W.  344,  and  Anderson  v.  Minnesota, 
St.  P.  &  S.  Ste.  M.  R,  Co.  (1920)  146 
Minn.  430,  179  N.  W.  46,  cited  in  10 
A.L.R.  at  p.  967. 

In  Western  U.  Teleg.  Co.  v.  Poston 
(1921)  256  U.  S.  662,  65  L.  ed.  1157, 
41  Sup.  Ct.  Rep.  598,  the  question  for 
decision  was  whether  a  telegraph  com- 
pany could  be  held  liable  for  damages 
resulting  from  negligent  delay  in  de- 
livering an  interstate  message  during 
the  time  the  telegraph  system  was 
under  the  control  of  the  government. 
It  was  held  that  the  company  could 
not  be-  held  liable  under  the  estab- 
lished principles  of  the  common  law. 
The  fact  that,  unless  telegraph  com- 
panies were  to  be  held  liable,  those 
using  the  system  might  be  without 
remedy  for  losses  suffered,  was  held 
to  be  of  no  import.  The  court  said 
that  the  proclamation,  the  order  of 
the  Postmaster  General  of  August  1, 
1918,  and  the  contract  between  him 
and  the  company  concerning  compen- 
sation, constituted  no  basis  for  im- 


posing liability  on  the  company  &8  the 
operating  agent  of  the  Federal  gov- 
ernment. 

In  Globe  &  R.  F.  Ins.  Co.  v.  Hines 
(1921)  273  Fed.  774,  it  was  held  that 
during  Federal  control  any  liability 
arising  through  the  negligent  oper- 
ation of  a  railroad  was  incurred  not 
by  the  railroad  corporation,  but  by 
the  Director  General  of  the  United 
States.  It  was  said:  "The  Director 
General  is  the  'carrier,'  and  in  any 
action  at  law,  or  suit  in  equity,  or 
proceeding  in  admiralty,  it  is,  by  vir- 
tue of  the  Act  of  March  21,  1918,  no 
defense  that  the  carrier  was  an  in- 
strumentality or  agency  of  the  Fed- 
eral government." 

In  McFeena  v.  Paris  Home  Teleph. 
&  Teleg.  Co,  (1921)  190  Ky.  299.  227 
S.  W.  460,  it  was  held  that  as  a  result 
of  the  joint  resolution  of  Congress 
and  the  proclamation  of  the  President, 
the  telephone  and  telegraph  lines  were 
placed  under  government  supervision, 
and  no  action  could  be  brought  against 
any  company  for  a  tort  committed 
while  its  property  was  in  the  posses- 
sion and  control  of  the  United  States 
government;  but  that  a  right  of  action 
against  a  company  might  be  shown  if 
it  could  be  proven  as  a  fact  that  the 
company  sued  had  been  released  by 
the  Postmaster  General  from  the  gov- 
ernment, supervision. 

In  Western  U.  Teleg.  Co.  v.  Wallace 
(1921)  —  Tex.  Civ.  App,  — ,  235  S.  W. 
282,  it  was  sought  to  recover  damages 
for  negligent  delay  in  the  transmis- 
sion and  delivery  of  two  messages,  the 
defense  being  that  the  government, 
and  not  the  company,  was  in  control 
of  the  system  at  the  time  the  mes- 
sages were  sent.  It  was  held  that  no 
liability  could  be  imposed  on  the  tele- 
graph company  for  the  acts  of  the 
government,  over  which  it  had  no  con- 
trol. And  in  view  of  the  joint  resolu- 
tion of  Congress  of  July  16,  1918,  em- 
powering the  President  to  take  pos- 
session of  the  telegraph  systems  of  the 
country,  the  proclamation  of  the 
President  of  July  22,  1918,  exercising 
such  power,  and  the  orders  of  the 
Postmaster  General,  it  was  considered 
that  on  August  1,  1918,  two  months 
before  the  messages  in  question  were 
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sent,  the  telegraph  system  of  the  ap- 
pellant was  in  possession  of  the  gov- 
ernment, being  operated  through  its 
former  employees,  then  in  the  service 
of  the  government  and  controlled  by 
the  Postmaster  General.  See  to  the 
same  effect.  Western  U.  Teleg.  Ck).  v. 
Stewart  (1921)  —  Tex.  Civ.  App.  — , 
235  S.  W.  287. 

A  railroad  company  which  is  re- 
lieved of  responsibility  because  of 
Federal  control  cannot  be  held  liable 
because  at  the  time  suit  was  docketed 
the  Transportation  Act  of  February 
28,  1920,  had  been  passed,  terminating 
such  control  on  March  1,  1920,  and 
no  agent  had  as  yet  been  appointed 
who  might  be  sued  for  liability  in- 
curred during  Federal  control,  as  pro- 
vided by  such  act.  Atkinson  v.  Phila- 
delphia, B.  &  W.  R.  Co.  (1921)  137 
Md.  632,  113  Atl.  110. 

After  the  termination  of  Federal 
control  as  provided  by  the  Transporta- 
tion Act,  suit  may  be  brought  only 
against  the  agent  designated  by  the 
President,  and  not  against  the  car- 
riers. Neely  v.  Payne  (1921)  126 
Miss.  854,  89  So.  669. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hyde 
(1922)  —  Okla.  — ,  204  Pac.  125,  it  was 
said  that  where  a  cause  of  action 
arose  and  suit  was  brought  thereon 
during  the  period  of  Federal  control, 
but  before  the  promulgation,  of  Gen- 
eral Orders  No.  18  and  No.  50,  it  was 
natural  and  proper  that  tiie  plaintiff 
should  name  the  company  as  defend- 
ant and  commence  his  action  in  the 
forum  which  would  have  had  jurisdic- 
tion over  his  cause  of  action  under 
the  state  law.  So,  it  was  held,  the 
Director  General,  after  his  appoint- 
ment, might  properly  intervene  as  a 
party  defendant,  but  was  not  entitled 
to  have  the  action  against  the  carrier 
dismissed;  and  the  same  was  true  of 
the  agent  who  subsequently  inter- 
vened under  the  Transportation  Act. 
It  was  said:  "We  do  not  wish  to  be 
understood  as  holding  that  it  was 
proper  or  necessary  to  join  the  railway 
company  and  the  Director  General,  or 
the  railway  company  and  the  agent, 
as  representatives  of  the  carrier,  at 
the  same  time.  It  was  probably  error 
for  the  court  to  modify  its  order  mak- 


ing the'  Director  General  sole  defend- 
ant by  again  joining  the  railway  com- 
pany as  a  party,  but,  as  we  have  seen, 
no  error  is  based  upon  this  action." 

In  Calhoun  v.  Southern  R.  Co. 
(1920)  115  S.  C.  489,  106  S.  E.  780, 
it  appeared  that  the  plaintifTs  intes- 
tate, for  whose  death  damages  were 
sought,  had  been  killed  on  February 
25,  1918.  The  court  said:  "On  the 
day  of  the  accident  and  at  the  com- 
mencement of  this  action,  the  govern- 
ment had  constituted  the  railroads  its 
agents  to  defend  such  actions  as  this." 
But  between  the  commencement  of  the 
action  and  the  trial  of  the  cause  Gen- 
eral Order  No.  50  was  issued,  direct- 
ing that  new  suits  be  brought  against 
the  Director  General,  and  adding: 
"The  pleadings  in  all  such  actions  at 
law,  suits  in  equity,  or  proceedings  in 
admiralty,  now  pending  against  any 
carrier  company  for  a  cause  of  action 
arising  since  December  31, 1917,  based 
upon  a  cause  of  action  arising  from  or 
out  of  the  operation  of  any  railroad  or 
other  carrier,  may  on  application  be 
amended,  by  substituting  the  Director 
General  of  Railroads  for  the  carrier 
company  as  party  defendant,  and  dis- 
missing the  company  therefrom."  In 
consequence  the  railroad  company,  it 
was  held,  had  the  right  to  have  the 
case  dismissed  as  to  itself,  and  the 
Director  General  substituted,  but  the 
proper  steps  not  having  been  taken 
for  substitution,  the  dismissal  could 
not  be  ordered. 

A  railroad  company  is  not  subject 
to  garnishment  for  back  pay  to  which 
an  employee  of  the  United  States  Rail- 
road Administration  has  become  en- 
titled under  an  order  issued  by  the  Di- 
rector General.  Heuermann  v.  Heuer- 
mann  (1922)  —  Mo.  App.  — .  237  S.  W. 
893. 

Where  a  railroad  company  has  been 
dismissed  as  a  party  defendant  in  an 
action,  it  is  erroneous  to  render  a 
judgment  fixing  a  lien  against  the 
property  of  the  company  to  secure  the 
payment  of  the  judgment  rendered 
against  the  Director  General.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Hamrick  (1921)  — 
Tex.  Civ.  App.  — ,  231  S.  W.  166. 

For  a  view  contrary  to  the  rule 
generally  accepted,  see  Pullman  Car 
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Atl.  920,  wherein  an  award  under  the 
Workmen's  Compensation  Law  was 
held  to  be  made  properly  against  the 
Pullman  Company,  even  while  it  was 
under  Federal  control.  The  court  ap- 
parently indorsed  the  view  that  the 
Federal  Control  Act  gave  a  right  to 
sue  the  carrier  company  to  one  who. 
had  a  right  of  action  arising  out  of 
the  operation  of  railroads  under  gov- 
ernment control. 

It  has  been  held  that  a  misjoinder 
of  a  railroad  company  with  the  Di- 
rector General  does  not  necessitate  a 
reversal  of  the  judgment  as  to  the  Di- 
rector Goieral,  even  though  the  judg- 
ment is  erroneous  as  to  the  railroad 
company.  Adams  v.  Qaincy,  0.  &  K. 
C.  R.  Co.  (1921)  —  Mo.  — ,  229  S.  W. 
790;  Elliott  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1921)  —  Mo.  — ,  286  S.  W.  17; 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Francis 
(1921)  —  Tex.  Civ.  App.  — ,  227  S.  W. 
342;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Bostick 
(1921)  —  Ter.  Civ.  App.  — ,  238  S.  W. 
112;  Norfolk  &  W.  R.  Co.  v.  Arrington 
(1921)  —  Va.  — ,  109  S.  E.  303. 

On  the  other  hand,  it  has  been  said 
that  where  judgment  had  been  entered 
against  both  a  railroad  company  and 
the  Director  General,  it  is  in  such  a 
condition  that  its  reversal  as  to  one 
party  should  ordinarily  occasion  a  re- 
versal as  to  the  other.  So,  on  re- 
versal, where  it  appears  that  it  had 
been  stipulated  before  the  trial  that 
the  Director  General  should  be  sub- 
stituted as  defendant,  a  new  trial  will 
be  granted  to  the  Director  General 
and  the  action  dismissed  as  to  the  rail- 
road company,  although  the  appeal 
was  taken  by  the  railroad  company 
alone.  Brown  v.  Minnesota,  St.  P.  & 
S.  Ste.  M.  R.  Co.  (1921)  —  N.  D.  — , 
180  N.  W.  792. 

And  where  a  judgment  has  errone- 
ously been  entered  against  a  railroad 
company,  for  an  accident  which  oc- 
curred during  Federal  control,  it  has 
been  held  to  be  improper  either  to 
substitute  a  new  party  defendant,  af- 
firming the  judgment  as  to  him,  or  to 
grant  a  new  trial  against  a  party  sub- 
stituted. Bryson  v.  Great  Northern 
R.  Co.  (1922)  —  Mont.  — ,  203  Pac. 


(1921)  —  Mont.  — ,  203. Pac.  533. 

As  regards  causes  of  action  arising 
prior  to  Federal  control,  suits  may  be 
instituted  against  the  carrier  while 
under  such  control.  Davis  v.  L.  N. 
Dantzler  Lumber  Co.  (1921)  126  Miss. 
854,  89  So.  148,  modifying  L.  N. 
Dantzler  Lumber  Co.  v.  Texas  &  P.  R. 
Co.  (1919)  119  Miss.  328,  4  A.L.R. 
1669,  80  So.  770,  cited  also  in  4  A.L.R. 
&t  pp.  1714  and  1719.  See  to  the 
same  effect,  Louisville  &  N.  R.  Co.  v. 
Spears  (1921)  192  Ky.  64,  232  S.  W. 
60;  Hines  v.  Piatt  (1921)  —  Tex.  Civ. 
App.  — ,  233  S.  W.  1114. 

In  an  action  against  a  railroad  com- 
pany for  reparation  for  an  unreason- 
able rate  charged,  where  the  shipment 
in  question  moved  prior  to  the  inaugu- 
ration of  Federal  control,  an  objection 
to  the  jurisdiction  on  the  ground  of 
such  control  has  been  held  to  be  of  no 
avail,  in  view  of  §  10  of  the  Federal 
Control  Act.  Vicksburg,  S.  &  P.  R. 
Co.  V.  Anderson  Tully  Co.  (1921)  256 
U.  &  408,  66  L.  ed.  1020,  41  Sup.  Ct 
Rep.  624. 

So,  a  telephone  and  telegraph 
company  which,  prior  to  Federal  con- 
trol, has  created  a  nuisance,  as  a 
result  of  which  damage  results  during 
the  period  of  governmental  supervi- 
sion, is  not  relieved  of  liability  there- 
for because  of  such  control.  Cumber- 
land Teleph.  &  Teleg.  Co.  v.  Lawrence 
(1921)  271  Fed.  89. 

In  Georgia,  S.  &  F.  R.  Co.  v.  Smiley 
(1921)  151  Ga.  796.  108  S.  E.  273,  the 
court  held  that  §  10  of  the  Federal 
Control  Act  authorized  the  bringing 
of  an  action  against  a  common 
carrier  while  under  Federal  control, 
It  appearing  that  the  cause  of  action 
arose  prior  to  the  institution  of.  Fed- 
eral control. 

In  McPherson  County  v.  United 
States  R.  Administration  (1922)  — 
Kan.  — ,  203  Pac.  912,  it  was  sought  to 
recover  the  cost  of  rebuilding  a  bridge 
which  was  principally  on  a  railroad 
right  of  way,  and  which  had  been 
washed  away  by  high  water.  The 
Director  General  and  the  railroad 
company  were  made  parties  defendant. 
It  was  insisted  that  the  judgment 
should  have  been  against  the  Director 


General  only,  and.  not  against  the 
railroad  company.  The  court  had  be- 
fore it  for  consideration  §  10  of  the 
Federal  Control  Act  and  the  decision 
of  the  Supreme  Court  in  the  case  of 
Missouri  P,  R.  Co.  v,  Ault  (1921)  256 
U.  &  554,  65  L.  ed.  1087,  41  Sup.  Ct. 
Rep.  593.  It  was  said,  however :  "If  'ac- 
tions at  law  or  suits  in  equity  may  be 
brought  by  and  against  such  carriers, 
and  judgments  written  as  now  pro- 
vided by  law,'  judgment  in  this  action 
ought  to  be  rendered  against  the  rail- 
road company.  This  cause  of  action 
arose  during  Federal  control  of  the 
railroads,  but  was  not  caused  by  that 
control,  nor  did  the  cause  of  action 
arise  out  of  such  control.  The  obliga- 
tion that  is  sought  to  be  enforced 
arose  when  the  railroad  was  built,  has 
existed  continuously  from  that  time  to 
the  present,  and  no  reason  has  been 
shown  why  the  judgment  was  not 
properly  rendered  against  the  railroad 
company." 

In  Byrd  v.  Hines  (1921)  26  Ga.  App. 
726,  106  S.  E.  925,  it  appeared  that, 
subsequent  to  the  inauguration  of 
Federal  control,  suit  was  brought 
against  the  Director  General  by  one 
who  had  been  injured  while  in  the 
employ  of  a  railroad  corporation  prior 
to  such  control.  The  allegations  of 
the  petition,  after  the  allowance  of  an 
amendment  striking  out  the  name  of 
the  Director  General  as  defendant,  set 
forth  a  cause  of  action  against  the 
railroad  corporation.  Petition  and 
process  having  been  served  on  both 
the  Director  General  and  the  company, 
although  the  process  was  directed  to 
the  former  alone,  it  was  held  to  be 
"error  not  to  allow  an  amendment  to 
the  process,  presented  by  the  plaintiff, 
striking  the  name  of  the  Director 
General,,  and  substituting  as  the  de- 
fendant the  name  of  the  railroad  cor* 
poration  as  the  defendant,  the  suit 
being  in  effect  one  against  said  cor- 
poration." 

Where  a  cause  of  action  against  a 
carrier  for  the  conversion  of  goods  by 
a  refusal  to  deliver  them  except  upon 
the  payment  of  unlawful  charges  ac- 
crued prior  to  the  time  that  the  gov* 
ernment  took  control  of  the  railroads, 
the  fact  that  the  Director  General  took 


control  and  received  possession  of  the 
goods  which  had  been  converted  will 
not  affect  the  plaintiff's  right  of  ac- 
tion against  the  railroad  company. 
CoUey  V.  Chicago  &  N.  W.  R.  Co. 
(1922)  —  Neb.  — ,  187  N.  W.  98. 

In  several  jurisdictions  the  opinions 
seem  ;to  be  at  variance,  as  will  appear 
from  the  following  decisions: 

An  action  for  personal  injuries 
has  been  held  not  to  have  been 
brought  improperly  against  an  ex- 
press company,  though  the  business 
was  under  Federal  control,  and  not- 
withstanding the  order  of  the  Director 
General  that  suits  should  be  brought 
against  him,  and  not  otherwise. 
American  R.  Exp.  Co.  v.  Comptoa 
(1921)  205  Ala.  298,  87  So.  810. 

So  it  has  been  held  that  a  judgment 
obtained  against  a  railroad  company^ 
would  not  be  disturbed  for  that  reason, 
as  the  Federal  statute  was  authority 
therefor.  Grim  v.  Louisville  &  N.  R. 
Co.  (1921)  —  Ala,  — ,  89  So.  376. . 

But  the  Alabama  courts  now  (since 
the  decision  of  the  United  States  Su- 
preme Court  in  the  Ault  Case  (1921) 
256  U.  S.  554,  65  L.  ed.  1087,  41  Sup. 
Ct.  Rep.  593)  hold  that  a  railroad 
company  cannot  be  sued  or  held  lia- 
ble for  the  wrongful  acts  or  omissions 
of  the  Railroad  Administration  in  the 
operation  of  its  lines.  Charlton  v. 
Alabama  G.  S.  R.  Co.  (1921)  —  Ala. 
— ,  89  So.  710;  CURKIE  v.  LouiSVnXE  & 
N.  R.  Co.  (reported  herewith)  ante, 
675;  Louisville  &  N.  R.  Co.  v.  Shikle 
(1921)  —  Ala.  — ,  90  So.  900. 

In  Taylor  v.  Western  U.  Teleg. 
Co.  (1921)  207  Mo.  App.  145,  231  S. 
W.  78.  it  was  held  that  a  tele- 
graph company  could  not  be  held 
liable  for  delay  or  failure  in  trans- 
mission of  a  telegram  during  Federal 
control.  So,  in  Adams  v.  Quincy,  O. 
&  K  C.  R.  Co.  (1921)  —  Mo.  — ,  229 
S.  W.  790,  it  was  held  that  after  the 
promulgation  of  General  Order  No.  50 
a  railroad  company  was  no  longer 
subject  to  suit  for  personal  injuries 
arising  during  Federal  control,  and 
this  regardless  of  whether  the  injury 
happened  before  or  after  the  date  of 
said  order.  See  also  Elliott's  Petition 
(1921)  —  Mo.  App.  — ,  234  S.  W. 
520.    And  in  Elliott  v.  Chicago,  M.  & 


S.  W.  17,  it  was  held  that  a  railroad 
company  was  not  subject  to  suit  for 
an  injury  alleged  to  have  been  in- 
curred while  the  road  was  operating 
under  Federal  control.  A  different 
view,  however,  seems  to  have  been 
taken  in  State  ex  rel.  St.  Louis-Sai;, 
Francisco  R.  Co.  v.  Public  Service  Com- 
mission (1921)  —  Mo.  — ,  235  S.  W. 
131,  a  proceeding  against  a  railroad 
company  and  Walker  D.  Hines,  the  Di- 
rector General,  wherein  it  was  sought 
to  force  certain  trains  to  stop  at  a  cer- 
tain city.  It  was  contended  that  the 
railroad  company  should  have  been 
dismissed  from  the  suit,  but  the  court 
held  that  §  10  of  the  Act  of  Congress 
of  March  21,  1918,  authorized  the 
bringing  of  suits  against  the  carrier, 
which  could  not  defend  on  the  ground 
of  Federal  control.  The  court  said: 
"It  would  be  an  intolerable  situation 
if,  because  the  St.  Louis-San  Francis- 
co Railroad  was  being  temporarily 
operated  by  the  Director  General,  no 
judgment  could  be  rendered  against 
it,  and  when  the  government  operation 
terminated  the  corporation  would  not 
be  bound  by  the  order  made." 

In  Parker  v.  Seaboard  Air  Line  R. 
Co.  (1921)  181  N.  C.  95,  106  S.  E. 
755,  the  North  Carolina  court  held 
that,  in  an  action  to  recover  dam- 
ages for  an  injury  resulting  from 
the  operation  of  a  railroad  during 
Federal  control,  the  Director  General 
and  the  corporation  itself  were  proper 
parties.  But  following  the  decision  in 
Missouri  P.  R.  Co.  v.  Ault  (1921)  256 
U.  S.  554,  65  L.  ed.  1087,  41  Sup.  Ct. 
Rep.  593,  the  court  has  held  that  in 
case  of  a  suit  to  recover  for  personal 
injuries  arising  out  of  th9  operation 
of  a  railroad  under  Federal  control, 
no  judgment  can  be  had  against  the 
corporation.  Where  there  is  a  joint 
judgrment  against  the  Director  Gener- 
al and  the  railroad  company,  the 
judgment,  on  appeal,  will  be  affirmed 
as  to  the  former  and  set  aside  as  to 
the  latter.  Kimbrough  v.  Hines  (1921) 
—  N.  C.  — ,  109  S.  E.  11;  Wyne  v. 
Atlantic  Coast  Line  R.  Co.  (1921)  — 
N.  C.  — ,  109  S.  E.  19;  Franck  v.  Hines 
(1921)  —  N.  C.  — ,  109  S.  E.  21;  Smith 
V.  Seaboard  Air  Line  R.  Co.   (1921) 


there  has  been  a  judgment  of  nonsuit 
against  both  defendants,  it  may  be 
sustained  as  to  the  railroad  company 
and  reversed  as  to  the  Director  Gener- 
al. Transou  v.  Director  General 
(1921)  —  N.  C.  — ,  109  S.  E.  47.  An 
action  against  a  railroad  company  for 
damages  for  an  injury  which  occurred 
under  the  United  States  Railroad 
Administration  will  be  dismissed,  on 
the  authority  of  the  decision  in  Mis- 
souri P.  R.  Co.  V.  Ault  (1921)  256  U. 
S.  554,  65  L.  ed.  1087,  41  Sup.  Ct.  Rep. 
593,  without  prejudice  to  the  right  of 
the  plaintiff  to  proceed  against  the  Di- 
rector General.  Lane  v.  Southern  R. 
Co.  (1921)  —  N.  C.  — ,  109  S.  E.  87; 
Barbee  v.  North  Carolina  R.  Co. 
(1921)  —  N.  C.  — ,  109  S.  E.  87. 

o.  Effect  of  state  or  Federal  statute. 

In  a  number  of  instances  the  view 
has  been  taken  that  while  the  liabili- 
ties imposed  on  a  common  carrier  by 
state  or  Federal  laws  continued  dur- 
ing Federal  control,  statutory  pro- 
visions in  the  nature  of  a  penalty 
could  not  be  er,iorced. 

In  Missouri  P.  R.  Co.  v.  Ault  (1921) 
256  U.  S.  554,  65  L.  ed.  1087,  41  Sup. 
Ct.  Rep.  593,  reversing  (1919)  140 
Ark,  572,  216  S.  W;  3,  cited  in  8  A.L.R. 
at  p.  977,  there  was  involved  a  stat- 
ute of  Arkansas  providing  a  penalty 
for  failure  on  the  part  of  a  railroad 
company  to  pay  a  discharged  employee 
his  wages  in  full,  within  seven  days 
after  the  discharge.  Wages  and  pen- 
alty were  sought  to  be  collected  by  the 
plaintiff.  It  was  held  that  while  it 
was  provided  that  the  carriers  should 
be  subject  to  the  laws  and  liabilities 
of  a  common  carrier,  whether  arising 
under  state  or  Federal  laws,  and  that 
the  lawful  police  regulations  of  the 
several  states  were  to  continue  unim- 
paired, there  was,  however,  no  indi- 
cation that  Congress  intended  to 
authorize  suit  against  the  government 
for  a  penalty,  the  court  saying:  "The 
purpose  for  which  the  government 
permitted  itself  to  be  sued  was  com- 
pensation, not  punishment."  The 
court  sustained  General  Order  No.  50, 
providing  in  part  as  follows:  "Pro- 
vided, however,  that  this  order  shall 
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not  apply  to  actions,  suits,  or  proceed- 
ings for  the  recovery  of  fines,  penal- 
ties, and  forfeitures."  See  to  the 
same  effect,  Norfolk  Southern  R.  Co. 
V.  Owens  (1921)  256  U.  S.  565,  65  L.  ed. 
1093,  41  Sup.  Ct  Rep.  597,  reversing 
(1919)  178  N.  C.  325,  100  S.  E.  617, 
cited  in  8  A.L.R.  p.  978 ;  Bliss  v.  Ore- 
gon Short  Line  R.  Co.  (1921)  — 
Idaho,  — ,  200  Pac.  721. 

In  Davis  v.  Smith  (1921)  —  Ark. 
— ,  234  S.  W.  484,  it  was  held  that 
under  the  Federal  Control  Act  the 
government  was  granted  the  power, 
through  the  President  and  the  Inter- 
state Commerce  Commission,  to  fix 
rates  on  intrastate  traffic,  superseding 
state  power  over  that  subject,  so  that 
no  action  would  lie  against  the 
Director  General  to  recover  a  statu- 
tory penalty  for  an  overcharge  of  pas- 
senger fare  made  during  Federal 
control. 

But  where  the  violation  of  the  stat- 
ute by  the  carrier  occurred  either 
before  or  after  the  period  of  Federal 
control,  the  consequences  thereof  were 
not  affected  by  such  control. 

Thus,  the  right  to  punish  railroads 
for  violation  of  state  laws  in  relation 
to  consolidation  of  railroads  and 
agreements  in  restraint  of  trade  at  a 
time  prior  to  government  supervision 
was  held  not  to  be  affected  by  either 
the  Federal  Control  Act  or  the  Trans- 
portation Act.  State  ex  rel.  Roberson 
V.  Southern  R.  Co.  (1921)  126  Miss. 
875,  89  So.  769. 

So,  a  statute  imposing  a  penalty  was 
held  to  be  enforceable  against  a  rail- 
road company  when  the  transaction  to 
punish  which  the  statute  was  invoked 
took  place  in  June  and  August,  1920; 
for  while,  at  the  time,  it  may  have 
been,  in  a  sense,  under  Federal  con- 
trol, the  United  States  government 
had  ceased  to  operate  it,  the  defendant 
company  becoming  responsible  under 
the  law  after  the  Act  of  February  28, 
1920.  Stroud  v.  Missouri  P.  R.  Co. 
(1922)  —  Mo.  App.  — ,  236  S.  W.  891. 

In  other  cases  carriers  while  under 
Federal  control  have  been  held  to  be 
subject  to  the  regulations  and  liabili- 
ties imposed  by  state  statutes.  In 
none  of  these  cases,  however,  were 
the  statutory  provisions  in  question 


interpreted  as  imposing  a  penalty. 
See  Elliott's  Petition  (1921)  —  Mo. 
App.  — ,  234  S.  W.  520,  cited  II.  b,  1, 
supra. 

So,  in  Soucie  v.  Payne  (1921)  299 
111.  552,  132  N.  E.  779,  an  action  to 
recover  for  the  death  of  the  plaintiff's 
intestate,  one  of  the  counts  in  the 
declaration  charged  that  the  defend- 
ant's train  was  violating  a  speed 
ordinance  of  the  village  wherein  the 
accident  occurred.  It  was  urged  that 
at  the  time  of  the  injury  the  railroad 
was  being  operated  by  the  government 
on  a  fixed  schedule  of  time.  The 
court  said:  "Section  10  of  the  Fed- 
eral Control  Act  provides  that  the 
carriers  while  under  Federal  control 
shall  be  subject  to  all  laws  and  liabili- 
ties as  common  carriers,  whether 
arising  under  the  state  or  Federal 
laws  or  at  conomon  law." 

A  provision  for  6  per  cent  damages 
on  affirmance  of  a  judgment  appealed 
from  has  been  held  to  be  recoverable 
under  a  state  statute,  against  the 
Director  General,  such  damages  being 
liquidated  damages,  and  constituting 
a  condition  of  taking  an  appeal,  which 
was  taken  entirely  at  the  option  of 
the  Director  General.  Davis  v.  Wil- 
kins  (1921)  —  Miss.  — .  90  So.  180. 

A  statute  imposing  in  certain  cases 
an  absolute  liability  as  regards  fire 
resulting  from  the  operation  of  a 
railroad  has  been  held  to  be  applicable 
to  the  Director  General  of  Railroads 
or  the  agent  of  the  President.  Ander- 
son V.  Minnesota  St  P.  &  S.  Ste.  M. 
R.  Co.  (1921)  —  Minn.  — ,  185  N.  W. 
299,  later  appeal  in  (1920)  146  Minn. 
430,  179  N.  W.  45,  cited  in  10  A.L.R. 
p.  974;  Borsheim  v.  Great  Northern 
R.  Co.  (19^1)  — •  Minn.  — ,  183  N.  W. 
519. 

It  has  been  held  that  punitive 
damages  could  not  be  recovered 
against  the  government  or  the  Direc- 
tor General ;  and  where  an  instruction 
to  the  jury  on  punitive  damages  might 
have  contributed  to  the  amount  of  the 
verdict,  it  was  held  that  the  case 
would  be  remanded  for  a  new  trial  as 
to  damages  alone.  Davis  v.  Elzey 
(1921)  126  Miss.  811,  89  So.  666; 
Payne  v.  Bartlett  (1921)  —  Miss.  — , 
89  So.  912.     See  to  the  same  effect. 
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89  So.  669. 

Where  judgment  against  a  railroad 
company  was  held  to  be  in  effect  a 
judgment  against  the  government,  the 
court  held  that  it  was  incapable  of 
being  sustained  in  so  far  as  it  awarded 
punitive  damages.  Calhoun  v.  South- 
ern R.  Co.  (1920)  115  S.  C.  489,  106  S. 
E.  780. 

The  Director  General  was  not  liable, 
it  has  been  held,  in  punitive  damages, 
for  the  wilful  tort  of  his  agents  or 
servants.  Massey  v.  Hines  (1921)  — 
S.  C.  — ,  108  S.  E.  181. 

The  Director  General  had  authority 
to  promulgate  baggage  regulations 
limiting  his  liability  thereon  to  $100, 
where  no  value  was  declared,  in  intra- 
state as  well  as  interstate  traffic. 
Hines  v.  Burnett  (1921)  —  Va.  — ,  107 
S.  E.  667. 

The  rates  and  regulations  for  the 
carriage  of  baggage  initiated  by  the 
President,  under  the.  power  conferred 
on  him,  superseded  the  state  laws  in 
conflict  therewith,  so  that  one  who 
had  lost  a  trunk  delivered  to  a  carrier 
under  Federal  control  was  not  entitled 
to  recover  a  sum  in  excess  of  $100,  as 
provided  by  the  tariff  issued  under 
the  authority  of  the  United  States 
Railroad  Administration.  Payne  v. 
McConnell  (1921)  —  Tex.  Civ.  App. 
— ,  234  S.  W.  942. 

The  South  Dakota  Workmen's  Com- 
pensation Law  has  been  held  to  apply 
to  the  Director  General  as  the  repre- 
sentative of  the  Federal  government; 
it  being  declared  that  as  a  Federal 
agency  he  was  not  on  a  lower  plane 
than  the  state,  and  was  not  required 
to  insure  his  liability  or  to  make  proof 
of  solvency,  etc.,  to  obtain  the  benefits 
of  the  statute.  Hines  v.  Meier  (1921) 
273  Fed.  168.  See  also,  as  to  applica- 
bility of  Workmen's  Compensation 
Law.  Pullman  Car  Lines  v.  Riley 
(1921)  —  Del.  — ,  114  Atl.  920. 

d.  Criminal   prosecution. 

The  United  States  while  in  control 
of  the  railroads  of  the  country  occu- 
pied a  position  analogous  to  that  of 
a  bailee  for  hire,  and  had  a  special 
property  in  the  goods  carried.  Con- 
sequently an  indictment  alleging  that 


the  property  of  the  United  States  has 
been  held  to  be  sufficient,  such 
special  property  in  the  government,  in 
goods  carried  on  a  railroad  under 
Federal  control,  meeting  the  purposes 
of  §  36  of  the  Penal  Code  as  amended 
(7  Fed.  Stat.  Anno.  2d  ed.  p.  523 ;  Fed. 
Stat  Anno.  Supp.  1919,  p.  291),  and 
§  37  of  that  Code  (7  Fed.  Stat.  Anno. 
2d  ed.  p.  534).  Fowler  v.  United 
States  (1921)  278  Fed.  15. 

In  a  prosecution  under  §  11  of  the 
Federal  Control  Act,  for  wilfully  in- 
terfering with  and  impeding  the 
United  States  in  the  possession  of 
certain  railroad  property  described, 
it  has  been  held  that  there  was  no 
failure  of  proof  that  either  the  rail- 
road or  the  government  had  owned  or 
used  the  property,  where  it  appeared, 
inter  alia,  that  articles  stamped  with 
the  initials  of  the  railroad  company 
had  been  found  on  the  defendant's 
premises.  Vaughn  v.  United  States 
(1921)  272  Fed.  451. 

IV.  Service  of  process. 

In  Vicksburg,  S.  &  P.  R.  Co.  v. 
Anderson-TuUy  Co.  (1921)  256  U.  S. 
408,  65  L.  ed.  1020,  41  Sup.  Ct  Rep. 
524,  reparation  was  sought  for  an  un- 
reasonable rate  that  had  been  charged 
prior  to  the  period  of  Federal  control. 
Service  was  had  by  handing  a  copy 
of  the  summons,  etc.,  to  one  who  w|i8 
alleged  to  be  the  freight  agent  of  the 
railroad  company.  In  a  plea  in  abate- 
ment it  was  denied  that  the  person 
served  was  the  agent  of  the  defend- 
ants, sole  reliance  in  support  thereof 
being  placed  on  the  existence  of  Fed- 
eral control  at  the  time  the  petition 
was  filed.  Since  the  unreasonable 
rate  in  question  had  been  exacted 
prior  to  Federal  control,  and  since 
there  was  no  evidence  that  the  person 
served  was  not  the  agent  of  the  rail- 
road company,  it  was  held  that  the  re- 
turn of  the  marshal  was  properly  ac- 
cepted as  conclusive. 

Where  an  action  had  been  brought 
against  the  Director  General  and  the 
receivers  of  a  railroad  company,  and 
at  their  suggestion,  pursuant  to  the 
Transportation  Act,  John  Barton 
Payne   had   been   substituted  as   de- 


eral,  it  waa  held  that  no  new  service 
on  John  Barton  Payne  was  necessary. 
The  court  said  that  the  action  was 
against  the  United  States,  and  when 
appearance  was  entered  for  Walker  D. 
Hines  as  Director  General  and  Special 
Agent,  it  was  the  appearance  of  the 
United  States,  and  the  substitution  of 
Payne  for  Hines  was  merely  to  correct 
an  error  in  the  name  of  the  repre- 
sentative of  the  United  States.  Payne 
V.  Stockton  (1921)  147  Ark.  598,  229 
S.  W.  44. 

F.  Execution  of  proceas. 

It  has  been  held  to  be  erroneous 
to  direct  the  issuance  of  execution 
against  John  Barton  Payne,  Agent  for 
the  United  States  Railroad  Adminis- 
tration. Payne  v.  Doubtful  (1922)  — 
Tex.  Civ.  App.  — ,  236  S.  W.  134. 

In  Seaboard  Air  Line  R.  Co.  v. 
Fowler  (1921)  275  Fed.  239,  it  was 
sought  to  enjoin  execution  on  two  judg- 
ments against  the  railroad  company 
and  the  Director  General.  The  judg- 
ments were  based  on  causes  of  action 
which  arose  while  the  railroad  was 
under  Federal  control,  the  suits  being 
brought  after  the  railroad  had  been  re- 
turned to  its  owners.  The  plaintiff's 
prayer  for  an  injunction  was  founded 
on  subsection  (g)  of  §206  of  the  Act  of 
Congress  of  February  28,  1920  (Fed. 
Stat.  Anno.  Supp.  1920,  p.  79),  pro- 
viding as  follows:  "No  execution  or 
process  other  than  on  a  judgment  re- 
covered by  the  United  States  against 
a  carrier  shall  be  levied  upon  the 
property  of  any  carrier  where  the 
cause  of  action  on  account  of  which 
the  judgment  was  obtaihed  grew  out 
of  the  possession,  use,  control,  or  op- 
eration of  any  railroad  or  any  system 
of  transportation  by  the  President 
under.  Federal  control."  The  effect  of 
this  act,  it  was  held,  was  to  prevent 
the  enforcement,  against  the  property 
of  a  carrier,  of  a  judgment  for  any 
amount  based  on  a  cause  of  action 
arising  during  Federal  control.  The 
restraining  order  was  made  perma- 
nent. 

TI.  Removal  of  cause. 

In  Stark  v.  Payne  (1921)  271  Fed. 
477,  the  question  arose  whether  re- 
moval   could   be    had    of   an    action 


of  an  employee  of  a  railroad  under 
Federal  control,  alleged  to  be  due 
to  the  control's  negligence.  The  court 
apparently  deemed  that  by  virtue  of  § 
206a  of  the  Transportation  Act  the 
real  defendant  in  interest  was  the 
United  States,  liability  being  imposed 
on  it,  and  held  that  the  plaintiff's 
right,  arising  as  it  did  under  the  laws 
of  the  United  States,  was  removable 
regardless  of  citizenship. 

VII.  Effect  of  return  of  public  utility  to 
private    ownerahip. 

See  cases  cited  supra,  II.  a;  III.  a, 
b,  c;  IV.;  V.,  and  VI. 

nil.  Judicial  notice. 

Notice  will  be  taken  of  the  orders 
of  the  Director  General.  Michigan 
C.  R.  Co.  V.  Michigan  Public  Utilities 
Commission  (1921)  271  Fed.  319; 
Louisville  &  N.  R.  Co.  v.  Shikle  (1921) 
—  Ala.  — ,  90  So.  900;  Rhodes  v.  Mis- 
souri P.  R.  Co.  (1921)  —  Mo.  App.  — , 
234  S.  W.  1026. 

The  court  will  take  judicial  notice 
of  the  joint  resolution  of  Congress  and 
the  proclamation  of  the  President,  tak- 
ing over  the  telephone  and  telegraph 
companies.  McFeena  v.  Paris  Home 
Teleph.  &  Teleg.  Co.  (1921)  190  Ky. 
299,  227  S.W,  450;  Taylor  v.  Western 
U.  Teleg.  Co.  (1921)  207  Mo.  App.  145, 
231  S.  W.  78.  The  orders  of  the  Post- 
master General  relating  thereto  are 
likewise  judicially  noticed.  Western 
U.  Teleg.  Co.  v.  Wallace  (1921)  — 
Tex.  Civ.  App.  — ,  235  S.  W.  282. 

Courts  take  judicial  notice  of  the 
acts  of  Congress  and  of  the  proclama- 
tions of  the  President.  Louisville  & 
N.  R.  Co.  V.  Shikle  (1921)  —  Ala.  — , 
90  So.  900;  Rhodes  v.  Missouri  P.  R. 
Co.  (1921)  —  Mo.  App.  -T-,  284  S.  W. 
1026;  Helm  v.  Hines  (1921)  109  Kan. 
57,  198  Pac.  190.  See  also  Atkinson  v. 
Philadelphia,  B.  &  W.  R.  Co.  (1921) 
137  Md.  632,  113  Atl.  110. 

Judicial  notice  will  be  taken  of  the 
fact  that,  on  December  28,  1917,  the 
President  assumed  control  of  a  rail- 
road system,  continuing  in  possession 
thereof  until  the  time  of  trial,  and 
that  by  a  proclamation  of  the  same 
date  he  appointed  William  G.  McAdoo 
as  Director  General  of  Railroads  in 
charge  of  such  system.    Chicago,  T.  H. 


App.  — ,  131  N.  E.  532. 

Judicial  notice  will  be  taken  that 
■at  the  time  of  the  accrual  of  a  cause 
of  action  a  railroad  was  being  oper- 
ated by  the  United  States  government 
through  its  agent,  the  Director  (Jen- 
eral  of  Railroads.  Louisville  &  N.  R. 
Co.  V.  Shikle  (1921)  —  Ala.  — ,  90 
So.  900;  Arkansas  C.  R.  Co.  v.  Walker 
(1921)  —  Ark.  —  ,  234  S.  W.  619. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Bostick 
<1921)  —  Tex.  Civ.  App.  — ,  233  S.  W. 
112,  judicial  cognizance  was  taken 
that  John  Barton  Payne's  predecessor, 
Hines,  as  Director  General  of  Rail- 
roads, had  control  of  all  railroads  be- 
tween certain  points,  so  that  if  cattle 
were  injured  by  his  negligence  it  was 
immaterial  over  what  road  the  ship- 
ment was  made. 

In  McAdoo  v.  Booker  (1920)  17  Ala. 
App.  623,  88  So.  196,  it  was  held  that 
the  courts  judicially  knew  that,  at  the 
time  of  an  amendment  to  the  com- 
plaint. Walker  D.  Hines,  and  not  Wil- 
liam G.  McAdoo,  was  Director  Gen- 
eral of  Railroads. 

So,  in  Payne  v.  White  House  Lumber 
Co.  (1921)  —  Tex.  Civ.  App.  — ,  231 
S.  W.  417,  that  court  held  that  judicial 
notice  would  be  taken  of  the  fact 
that  at  a  certain  time  John  Barton 
Payne  was  the  agent  for  the  company, 
and  that  Hines  was  no  longer  a  Di- 
rector General  or  entitled  to  repre- 
sent the  government. 

Judicial  notice  will  be  taken  that 
the  Federal  control  of  railroads  ter- 
minated in  the  early  part  of  the  year 
1920,  the  roads  being  turned  back  to 
the  corporations.  State  ex  rel.  St. 
Louis-San  Francisco  R.  Co.  v.  Public 
Service  Commission  (1921)  —  Mo.  — , 
235  S.  W.  131. 

Courts  take  judicial  notice  that  Fed- 
eral control  of  the  telegraph  lines 
ceased  on  a  certain  date,  by  virtue  of 
a  repealing  act  of  Congress.  Taylor  v. 
Western  U.  Teleg.  Co.  (1921)  207  Mo. 
App.  145,  231  S.  W.  78.  R.  S. 

IX.  Index  to  points  covered  in  A.L.R. 
annotationa  on  "Federal  control  of 
public  utilities." 

Action. 

Against  Director  General,  see  Direc- 
tor General. 


•  Venue  of,  see  Venue. 
Service   of  process,   see  Writ  and 

Process. 
Right  of,  against  public  utility  dur- 
ing   Federal    control,    4    A.L.R. 
1710-1714. 
Against  carrier  companies — 

During  Federal  control,  4  A.L.R. 
1695-1701;  8  A.L.R.  973-978, 
986,  987;  10  A.L.R.  964-968;  11 
A.L.R.  453,  454;  14  A.L.R.  235, 
236. 
After  termination  of  Federal  con- 
trol, 19  A.L.R.  692. 
Against  telephone  company  during 

Federal  control,  14  A.L.R.  235. 
Suspension  of,  upon  termination  of 
Federal  control  pending  appoint- 
ment   of   presidential    agent,    10 
A.L.R.  959,  960. 
Termination  of  Federal  control  of 
.     railroads  as  terminating  author- 
ity of  Director  General  to  defend 
suit,  10  A.L.R.  959,  960. 
Suit    against    public    utility    under 
Federal  control  as  a  suit  against 
the  United  States,  4  A.L.R.  1713, 
1714;  10  A.L,R.  967. 

Act  of  March  4,  1907. 

See  Hours  of  Service  Act. 

Act  of  August  29,  1916. 

Validity,  4  A.L.R.  1680. 

Does  not  make  government  liable 
for  claim  against  railroad  accru- 
ing prior  to  Federal  control,  10 
A.L.R.  967. 

Act  of  March  21,  1918. 
See  Federal  Control  Act. 

Act  of  July  11,  1919. 

Restoration  of  telegraph  and  tele- 
phone lines  to  private  ownership, 
11  A.L.R,  1452,  19  A.L.R.  683,  684. 

Act  of  February  28,  1920. 

See  Transportation  Act. 

Adjustment  board. 

Effect  of  Transportation  Act  on 
powers  of,  10  A.L.R.  960. 

Admiralty. 

See  also  Salvage;  Shipping. 
Proceeding  in,  against  public  utility 

while  under  Federal  control,  10 

A.L.R.  956,  957. 
Against     Director     Creneral,     10 

A.L.R,  967. 
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Animals. 

See  Live  Stock. 

Appeal  and  error. 

Joinder  of  railroad  company  with 
Director  General  as  party  defend- 
ant as  reversible  error,  8  A.L.R. 
974;  11  A.L.R.  1453;  14  A.L.R. 
236;  19  A.L.R.  693. 

Reversal  as  to  railroad  and  afBrm- 
ance  as  to  Director  General,  19 
A.L.R.  695. 

Reversal  on  appeal  by  railroad  com- 
pany as  entitling  Director  Gen- 
eral to  new  trial,  19  A.L.R.  693. 

Provision  in  judgment  that  execu- 
tion may  issue  after  return  of 
defendant  tp  private  ownership 
as  prejudicial  error,  11  A.L.R. 
1453. 

Applicability  to  appeal  taken  by 
Director  General  of  state  statute 
imposing  5  per  cent  damages  on 
affirmance  of  judgment  appealed 
from,  19  A.L.R.  696. 

Appeal  bond. 

Exemption  of  Director  General 
from  giving,  19  A.L.R.  687. 

Arrest. 

Of  vessel  under  Federal  control, 
10  A.L.R.  957. 

Atfachment. 

Of  property  of  public  utility  under 
Federal  control,  4  A.L.R.  1716, 
1717. 
For  purpose  of  obtaining  juris- 
diction, 4  A.L.R.  1719. 

Attorneys'  fees. 
Liability  of  Director  General  under 
state  statute  permitting  recovery 
of,  8  A.L.R.  978;  10  A.L.R.  972, 

Automobiles. 
Liability  of  telephone  company  for 
negligent     operation     of     motor 
truck  during  Federal  control,  10 
A.L.R.  962,  963. 

Baggage. 

Limitation  by  Director  General  of 
liability  for,  10  A.L.R.  974,  19 
A.L.R.  697. 

Bond. 

Appeal  Bond,  supra. 
Railroad  Bonds,  infra. 


Liability  of  telephone  company  on 
bond  to  refund  excessive  charges, 
for  charges  during  Federal  con- 
trol, and  during  four  months  peri- 
od thereafter,   19   A.L.R.   683-4. 

Bribery. 

Of  railway  porter  as  violation  of 
Federal   Criminal   Code,  §  39,  & 

Bridge. 

Continuance  of  statutory  duty  of 
railroad  company  to  maintain, 
during  Federal  control,  19  A.L.R. 
693,  694. 

Mandamus  to  compel  railroad  under 
Federal  control  to  repair  over- 
head crossing,  4  A.L.R.  1719. 

Cables. 

Validity    of   Joint   Resolution    au- 
thorizing   taking    over    of,    4 
A.L.R.  1684,  1685. 
Of  assumption  of  control  by  Proc- 

'      lamation    of   Nov.   2,    1918,   4 
A.L.R.  1687-1689. 

Carriers. 
Liability  to  suit  during  Federal  con- 
trol, see  Express  Company;  Tele- 
graph Company;  Telephone  Com- 
pany; Railroad  Company. 
Relation  to  government  during  Fed- 
eral control,  4  A.L.R.  1681-1684, 
-      1702-1704;  8  A.L.R.  978-983;  10 
A.L.R.  969-974;  19  A.L.R.  689. 

Cars. 

Liability  for  delay  in  furnishing,  10 
A.L.R.  974. 

Liability  of  railroad  operating  under 
Transportation  Act  for  discrimi- 
nation in  furnishing,  19  A.L.R. 
679,  680. 

Claim. 

For  loss  of  goods  shipped,  suffi- 
ciency, 19  A.L.R.  688. 

Liability  of  Director  General  to 
statutory  penalty  for  failure  to 
pay,  10  A.L.R.  965. 

Collision. 

Between  vessels  belonging  to  sep- 
arate carriers  under  Federal  con- 
trol, liability  for,  19  A.L.R.  688, 
689 
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Proceeding  in  admiralty  for, 
against  vessel  under  Federal  con- 
trol, 10  A.L.R.  957. 

Condemnation  ivoceedings. 
See  Eminent  Domain. 

Consent. 

Of  government  to  suit  against  it, 
10  A.L.R.  966,  966,  971,  980.  981. 

Constitntional  law. 

Validity  of  Acts  of  Aug.  29,  1916, 

and   Mar.   21,    1918,    4   A.L.R. 

1681-1684;  19  A.L.R.  678. 
Of  Federal  Control  Act,  §  10,  8 

A.L.R.  969,  970;  10  A.L.R.  956. 
Of  Joint  Resolution  of  July  16, 

1918,  8  A.L.R.  971;  19  A.L.R. 

678. 
Of  Orders  50  and  60a,  4  A.L.R. 

1698. 

Continuance. 

Of  suit  against  carrier,  under  Order 
60,  4  A.L.R.  1684;  8  A.L.R.  972. 

Contract. 

Between  railroad  company  and  an- 
other, right  of  Director  Geheral 
to  sue  for  malicious  interference 
with,  19  A.L.R.  687. 

Liability  of  Director  General  for 
breach  of  contract  to  famish 
cars,  10  A.L.R.  974. 

Conversion. 

Liability  of  railroad  refusing  to  de- 
liver goods  thereafter  passing  in- 
to possession  of  Director  General, 
19  A.L.R.  694. 

Costs. 
Liability  of  Director  General  under 
state  statute  permitting  recovery 
of,  10  A.L.R.  972. 

Courts. 

Jurisdiction  of,  see  Jurisdiction. 

State  courts  following  Federal  de- 
cisions in  construing  legislation, 
proclamations,  and  orders  relat- 
ing to  Federal  control,  10  A.L.R. 
962. 

Creditor's  bill. 

To  reach  compensation  payable  to 
railroad  under  Federal  Control 
Act,  19  A.L.R.  679. 


Crossing. 

Liability  of — 

Director  General  for  accident  due 
to  defective  and  dangerous  con- 
dition, 19  A.L.R.  687. 

Director  General  for  killing  of 
pedestrian  at,  8  A.L.R.  984;  10 
A.L.R.  972. 

Railroad  company  for  statutory 
penalty  for  failure  to  make  and 
maintain  farm  crossing  during 
Federal  control.  10  A.L.R.  965. 

Culvert 

Liability  of  Director  General  for 
flooding  caused  by  defective  con- 
dition of,  14  A.L.R.  235. 

Depot. 

See  also  Waiting  Room. 

Enforcement,  during  Federal  con- 
trol, of  order  of  public  utilities 
commission  requiring  new  depot, 
4  A.L.R.  1718,  1719;  10  A.L.R. 
969. 

Director  (general. 

As  "person  doing  business  in  this 

state"  within  meaning  of  statute, 

10  A.L.R.  972. 
Power  of  President  to  appoint  Sec- 
retary of  Treasury  as,  4  A.L.R. 

1685. 
Actions  by  or  against — 

Applicability  of  state  statute  im- 
posing 5  per  cent  damages  on 
affirmance  of  judgment  appealed 
from,  to  appeal  by  Director 
General,  19  A.L.R.  696. 

As  i5laintiff  in  action  by  public 
utility  under  Federal  control, 
4  A.L.R.  1710. 

As  proper  party  plaintiff  in  ac- 
tion for  freight,  11  A.L.R.  1458; 
19  A.L.R.  680. 

As  proper  party  defendant  in  suit 
during  period  of  Federal  con- 
trol, 4  A.L.R.  1695-1701;  8 
A.L.R.  973-978;  10  A.L.R.  964- 
968;  11  A.L.R.  1453;  19  A.L.R. 
686. 

As  proper  party  defendant  after 
termination  of  Federal  control, 
14  A.L.R.  234. 

Exemption  of,  from  giving  appeal 
bond,  19  A.L.R.  687, 

Garnishment  of,  14  A.L.R.  235;  19 
A.L.R.  679. 
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Substitution  of — 
For    garnished    tailroad    com- 
pany, 19  A.L.R.  679. 
For  carrier  company,  as  party 
defendant,   4   A.L.R.   1695- 
1701;  8  A.L.R.  97»-978;  10 
A.L.R.  964-968;    19  A.L.R, 
686. 
After  issue  joined,  14  A.L.R. 

236. 
After  judgment  against  rail- 
road   company,    19   A.L.R. 
693. 
Substitution       of       Presidential 

Agent  for,  19  A.L.R.  688. 
Authority    for    suit    against,    8 

A.L.R.  970. 
Liability  of,  to  suit,  irrespective 

of  Order  50,  8  A.L.R.  975,  976. 
Suit    in    admiralty    against,    10 

A.L.R.  967. 
Necessity  of  naming  incumbent  of 

office,  19  A.L.R.  687. 
Misnomier  of  individual  holding 

office  of,  19  A.L.R.  688. 
Naming  of  individual  holding  of- 
fice of,  as  harmless  surplusage, 
10  A.L.R.  966,  970. 
Bight  to  sue  for  malicious  interfer- 
ence with  contract  between  rail- 
road   company    and    another,    19 
A.L.R.  687. 
Right  to  new  trial  upon  reversal  -on 
appeal  taken  by  railroad  company 
alone,  19  A.L.R.  693. 
Diversity    of    citizenship    between 
plaintiff  and  carrier  corporation  as 
basis  for  Federal  jurisdiction  of 
suit  against  Director  General,  10 
A.L.R.  975. 
Service  of  process  on — 

By  service  on  local  agent,  8  A.L.R. 

987;  11  A.L.R.  1455, 
By  service  on  agent  of  railroad 
other  than  that   in   respect  of 
which  cause  of  action  arose,  10 
A.L.R.  975. 
Liability  of — 

Not  personally  liable,  10  A.L.R. 

971. 
On  cause  of  action  arising  prior 
or  subsequently  to  Federal  con- 
trol, 19  A.L.R.  687. 
For    injury    not    arising    out    of 
breach  of  duty  as  common  car- 
rier, 8  A.L.R.  984. 
To  suit  to  enforce  liability  of  re- 
lief department,  11  A.L.R.  1453, 


Under  state  Workmen's  Compen- 
sation Act,  11  A.L.R.  1464;  19r 
A.L.R.  697. 

For  accident  at  crossing,  see 
Crossing,  ante,  701. 

For  flooding  caused  by  defective 
culvert,  14  A.L.R.  235. 

For  injury  to  soldier,  11  A.L.R. 
1454;  14  A.L.R.  236. 

For  injury  to  vessel  colliding  with 
another  also  under  Federal  con- 
trol, 19  A.L.R.  688-9. 

For  fire  set  by  railroad,  10  A.L.R, 
974, 
Under   state   statute   imposing 
absolute   liability,   19   A.L.R.. 
696. 

For  personal  injuries  in  extin- 
guishing fire  set  by  locomotive, 
14  A.L.R.  235. 

For  malicious  prosecution,  1^ 
A.L.R.  687. 

For  punitive  damages,  10  A.L.R. 
974;  19  A.L.R.  696,  697. 
To  statutory  penalty  for — 

Delay  in  shipments,  8  A.L.R. 
978. 

Failure    to    make    and    maintain 

'  crossing,  10  A.L.R.  965. 

Failure  to  keep  stations  and 
closets  lighted,  14  A.L.R.  236. 

Failure  to  pay  claim,  10  A.L.R. 
965. 

Failure  to  pay  discharged  em- 
ployee's wages  in  full,  19 
A.L.R.  695-6. 

Killing  of  live  stock,  8  A.L.R. 
978;  10  A.L.R.  966;  11  A.L.R. 
1454. 

Overcharging        passenger,        19 
A.L.R.  696. 
Powers  of — 

To  increase  railroad  rates,  8  A.L.R. 
981. 

To  limit  liability  for  baggage,  10 
A.L.R.  974;  19  A.L.R.  697. 

Termination  of  Federal  control  of 
railroads    as    terminating    au- 
thority of  to   defend  suit,   10 
A.L.R.  959,  960. 
Orders  of — 

Validity     and     construction,     4 

A.L.R.  1689-1702;  8  A.L.R.  971- 

978,  988,  989;    10  A.L.R.  963- 

969;  11  A.L.R.  1463;  14  A.L.R. 

•235;  19  A.L.R.  684,  687. 

Injunction  against,  10  A.L.R.  .973. 

Judicial  notice  of,  19  A.L.R.  698. 
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Discrimination. 

In  furnishing  cars,  liability  of  rail- 
road operating  under  Transporta- 
tion Act,  19  A.L.R.  679-80. 

Diversity  of  citizenship. 

Between  plaintiff  and  individual 
holding  office  of  Director  General 
as  ground  of  Federal  jurisdiction, 
10  A.L.R.  974. 

Between  plaintiff  and  carrier  com- 
pany as  ground  of  Federal  juris- 
diction, 8  A.L.R.  987;  10  A.L.R. 
975. 

Double  damages. 
Liability  of  Director  General  *for, 
imposed  by  state  statute  for  kill- 
ing of  live  stock,  10  A.L.R.  966. 

Embargo. 
By  Director  General  against  ship- 
ment of  silk  as  freight,  10  A.L.R. 
973;  19  A.L.R.  678. 

Eminent  domain. 

Condemnation  proceedings  by  or 
against  corporation  during  Fed- 
eral control,  4  A.L.R.  1711. 

Execution. 

Against  carrier — 

During  period  of  Federal  control, 
4  A.L.R.    1712;    8  A.L.R.   988, 
989. 
After  return  to   private   owner- 
ship. 11  A.L.R.  1453. 
On  judgment  based  on  cause  of 
action  <arising  during  Federal 
control,  19  A.L.R.  698. 
Issuance    of,    against    Presidential 
Agent,  19  A.L.R.  698. 

Exemption. 

Of  property  of  carrier  from  levy  of 
process,  4  A.L.R.  1703,  1716;  8 
A.Li.R.  9oo. 

Express  company. 

Liability  for  delay  or  loss  of  ship- 
ment during  Federal  control,  8 
A.L.R.  986,  987. 

Liability  to  suit  for  personal  in- 
juries during  Federal  control,  19 
A.L.R.  694. 

Farm  crossing. 

See  Crossing. 


Federal  control. 
Extent  of,  generally,  4  A.L.R.  1702- 
1709;  8  A.L.R.  978-983;  10  A.L.R. 
969-974;  11  A.L.R.  1453,  1454;  14 
A.L.R.  235,  236;  19  A.L.R.  687- 
697. 

Federal  Control  Act. 
Validity,  generally,  4  A.L.R.  1681- 
1684;  11  A.L.R.  1421;  19  A.L.R. 
678. 

Of  §  10,  8  A.L.R.  969;  10  A.L.R. 
956. 

Construction  generally,  4  A.L.R. 
1711-1714. 

Does  not  impose  liability  on  gov- 
ernment for  claim  against  rail- 
road accruing  prior  to  Federal 
control,  10  A.L.R.  967. 

§  10  construed,  4  A.L.R.  1696- 
1701,  1716-1721;  8  A.L.R.  970, 
973,  976,  977,  979-981,  983-985, 
987;  10  A.L.R.  956.  957.  965- 
967,  971,  974;  19  A.L.R.  690, 
.      693,  696. 

§  11  construed,  8  A.L.R.  989;  19 
A.L.R.  697. 

Federal  courts. 
Removal  of  causes  to,  see  Removal 

of  Causes. 
Jurisdiction  of,  over  action  against 
Director  General,  10  A.L.R.  974, 
975. 

Federal  decisions. 

Duty  of  state  court  to  follow,  in 
construing  legislation,  proclama- 
tions and  orders  relating  to  Fed- 
eral control,  10  A.L.R.  962. 

Federal  Employers'  Liability  Act 
Effect  of  Transportation  Act  to  ex- 
tend   period    for    bringing    suit 
under,  19  A.L.R.  683. 

Fire. 

Liability — 

Of  railroad  company  for  fire  set 
during     Federal     control,      10 
A.L.R.  970. 
•   Of   Director   General,   10   A.L.R. 
974. 

Of  Director  General  for  personal 
injuries  in  extinguishing,  }4 
A.L.R.  235. 

Of  Director  General  or  Presiden- 
tial Agent  under  statute  im- 
posing absolute  Liability  for, 
19  A.L.R.  696. 
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Caused  by  defective  culvert,  liabil- 
ity of  Director  General  for,  14 
A.L.R.  235. 

Freight. 
Director  General   as  proper  party 
plaintiff  in  action  for,  11  A.L.R. 
1453;  19  A.L.R.  680.     ' 

Garnishment. 

Of  Federal  Railroad  Administra- 
tion, 4  A.L.R.  1717;  8  A.L.R.  984, 
989;  14  A.L.R.  236;  19  A.L.R.  687- 
8,  679. 
.  Of  credit  in  hands  of  Director  Gen- 
eral, 8  A.L.R.  984. 

Of  salary  of  railroad  employee  dur- 
ing Federal  control,  4  A.L.R. 
1717;  8  A.L.R.  989. 

Of  back  pay  earned  during  Federal 
control,  19  A.L.R.  692. 

Of  traffic  balances  during  Federal 
control,  4  A.L.R.  1717. 

Validity  of  Order  43,  19  A.L.R.  685. 

Hours  of  Service  Act. 
Effect  of  Federal  control  upon,  11 
A.L.R.  1454. 

Indictment. 

Liaying  ownership  of  goods  carried 
by  railroad  under  Federal  control, 
4  A.L.R.  1702;  8  A.L.R.  982;  19 
A.L.R.  697. 

Against  railroad  company  for  vio- 
lation of  statute  relating  to  wait- 
ing-room during  Federal  control, 
10  A.L.R.  971. 

Industrial  tracks. 

See  Switch. 

Injunction. 

Against  orders  of  Director  General, 
10  A.L.R.  973. 

As  unlawful  interference  in  the  pos- 
session and  control  of  Director 
General,  4  A.L.R.  1718. 

Against   railroad   manager,   limita- 
tion of  to  period  of  Federal  con-, 
trol,  10  A.L.R.  976. 

Jurisdiction  of  action  to  enjoin  Di- 
.  rector  General  and  railroad  com- 
pany   from    changing    rates,    4 
A.L.R.  1714. 


Rights  of,  under  claim  of  subro- 
gation as  to  loss  occasioned  by 
collision  between  vessels  belong- 
ing to  carrier  companies  both 
under  Federal  control,  19  A.L.R. 
688,  689. 

Interstate  Commerce  Commission. 

Power  of,  during  Federal  control, 
19  A.L.R.  678,  679. 

Joinder. 

Railroad  company  with  Director 
General  as  error,  see  Appeal  and 
Error,  ante. 

Joitrt  Resolution  of  July  16,  1918. 
Generally,  see  10  A.L.R.  961-963;  14 

A.L.R.  234. 
Validity  of,  8  A.L.R.  971;  19  A.L.R. 

678. 
As  conferring  authority  to  regulate 

rates,    4    A.L.R.     1705-1710;    8 

A.L.R.  971. 
Judicial  notice  of,  19  A.L.R.  698. 

Judgment. 

Against  carrier  for  occurrence  dur- 
ing Federal  control,  4  A.L.R.  1683, 
1698;  8  A.L.R.  969,  970,  973,  974, 
976,  977,  979-981,  988,  985;  10 
A.L.R.  956,  964,  966,  968,  970-978; 
11  A.L.R.  1453;  14  A.L.R.  236;  19 
A.L.R.  689,  694,  695. 

Presidential  Agent  as  proper  party 
against  whom  to  render,  11  A.L.R. 
1452;  14  A.L.R.  284. 

Judicial  notice. 

Of  acts  of  Congress  and  Presi- 
dential Proclamations,  19  A.L.R. 
698. 

Of  change  in  incumbency  in  office 
of  Director  General,  19  A.L.R. 
699. 

Of  existence  of  Federal  control,  4 
A.L.R.  1703;  10  A.L.R.  976;  14 
A.L.R.  236;  19  A,L.R.  698,  699. 

Of  expiration  of  Federal  control,  10 
A.L.R.  976;  19  A.L.R.  699. 

Of  Joint  Resolution  of  July  16,  1918, 
19  A.L.R.  698. 

Of  orders  of  Director  General,  19 
A.L.R.  698. 

Of  Proclamation  of  July  22,  1918, 
19  A.L.R.  698. 

Of  status  of  government  as  bailee 
of  goods  shipped,  8  A.L.R.  972. 


Of  action  by  or  against  public  util- 
ity during  Federal  control,  4 
A.L.R.  1714;  8  A.L.R.  987;  10 
A.L.R.  974,  975;  11  A.L.R.  1455. 
For  negligence  in  transmission  of 
telegram,  10  A.L.R.  962. 
As  affected  by  Orders  18  and  18a, 

10  A.L.R.  964. 
Of  court  in  admiralty  over  proceed- 
ing against  public  utility  under 
Federal  control,  10  A.L.R.  956, 
957. 
Of  Federal  court  to  enjoin  sale 
under  execution  under  judgment 
recovered  in  state  court,  4  A.L.R. 
1714. 

Idibor. 

Effect  of  Transportation  Act  to  ter- 
minate power  of  adjustment  board 
to  dispose  of  a  dispute  arising 
after  the  termination  of  Federal 
control,  10  A.L.R.  960. 

Ldurceny. 

Of  property  from  express  company 
operated  under  Federal  control  as 
violation  of  Federal  Criminal  Code, 
§  47,  8  A.L.R.  982. 

Of  express  matter  by  employee  dur- 
ing Federal  control  as  violation  of 
Federal  Control  Act,  §  11,  8  A.L.R. 
989. 

Lessor  and  lessee. 

Relation  of,  between  carrier  compa- 
nies and  government,  8  A.L.R.  978. 

Levy  and  seizure. 

Injunction  against  execution  of  proc- 
ess against  public  utility,  see  under 
heading  Injunction. 

Execution  of  process  against  public 
utility,  4  A.L.R.  1716-1721;  8 
A.L.R.  988;  11  A.L.R.  1453. 

Libel. 

Against  vessel  under  Federal  control, 

10  A.L.R.  957. 
For  salvage  services  rendered  vessel 

under   Federal  control,   10  A.L.R. 

961. 

Limitation  of  actions. 

Against  Presidential  Agent  appointed 
under  Transportation  Act,  19 
A.L.R.  682. 

EflPect  of  provision  of  Transportation 
Act  that  period  of  Federal  control 
shall  not  be  considered  in  comput- 
ing limitations,  19  A.L.R.  '682, 
683. 

19  A.L.R.— 45. 


For  loss  of  vessel   and  cargo,   see 

Shipping. 
For    baggage,    10    A.L.R.    974,    19 

A.L.R.  697. 

Live  stock. 

Applicability  of  statute  permitting 
recovery  of  double  damages  for 
killing  of,  to  action  against 
Director  General,  8  A.L.R.  978. 

Of  statute  permitting  recovery  of 
costs  and  attorney's  fees,  10 
A.L.R.  972. 

Of  statute,  iniposing  penalty,  10 
A.L.R.  966;  11  A.L.R.  1454. 

Local  manager. 
Service  of  process  on  local  manager 
of  telegraph  company  during  Fed- 
eral control  as  binding  company, 
10  A.L.R.  975,  976. 

Malicious  prosecution. 

Liability  of  Director  General  to  suit 
for,  19  A.L.R.  687. 

Mandamus. 

To  compel  railroad  under  Federal 
control  to  repair  overhead  crossing, 
4  A.L.R.  1719. 

Master  and  servant. 

See  also  Workmen's  Compensation. 
.  Existence  of  relation  between  com- 
pany and  employees  of  public  util- 
ity during  Federal  control,  8  A.L.R. 
975,  979,  986,  987;  10  A.L.R.  970, 
975,  981;  11  A.L.R.  1452-3. 

Effect  of  Federal  control  upon  Fed- 
eral Hours  of  Service  Act,  11 
A.L.R.  1454.  ' 

Money. 
Liability  of  telegraph  company  for 
failure  to  deliver  money  sent  by 
telegram   during  Federal  control, 
10  A.L.R.  962. 

Negligence. 

Liability  of  express,  railroad,  tele- 
graph, or  telephone  company  for, 
during  Federal  control,  see  under 
headings  Express  Company;  Rail- 
road Company;  Telegraph  Com- 
pany; Telephone  Company. 

Sufficiency  of  allegation  of,  on  part 
of  Director  (Jeneral,  19  A.L.R. 
688. 
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Nuisance. 

Liability  of  creator  of,  for  damage 
resulting  during  Federal  control, 
19  A.L.R.  693. 

Orders  1  and,  2,  supplementing  Order 
12. 
See  10  A.L.R.  969. 

Orders  18  and  18a. 
See  4  A.L.R.   1689-1693;   8  A.L.R. 
971,  972;  10  A.L.R.  963,  964;  11 
A.L.R.   1453;   14  A.LJR.  235;    19 
A.L.R.  684,  685. 

Order  26. 
See  4  A.L.R.  1694;  8  A.L.R.  972. 

Order  27. 
See  19  A.L.R.  685. 

Order  28. 
See  8  A.L.R.  981. 

Order  43. 

See  8  A.L.R.  989;  19  A.L.R.  685. 

Orders  50  and  50a. 
See  4   A.L.R.   1695-1701;   8  A.L.R. 
973-978,  988;  10  A.L.R.  964-968; 
11  A.L.R.  1453;  14  A.L.R.  235;  19 
A.L.R.  686,  694. 

Order  58. 
See  10  A.L.R.  968,  969. 

Overhead  crossing. 
Mandamus  to  compel  railroad  under 
Federal  control  to  repair,  4  A.L.R. 
1719. 

Parties. 

PlaintifF  in  action  by  public  utility 
under  Federal  control,  4  A.L.R. 
1710;  11  A.L.R.  1453;  19  A.L.R. 
680. 

Corporation  as  proper  party  defend- 
ant during  Federal  control,  4 
A.L.R.  1695-1701,  1712-1714;  8 
A.L.R.  973-978;  10  A.L.R.  964- 
968;  11  A.L.R.  1458;  14  A.L.R. 
236;  19  A.L.R.  687,  690-695, 

Railroad  company  as  proper  party 
during  Federal  control  to  proceed- 
ing to  compel  stopping  of  trains  at 
certain  city,  19  A.L.R.  695. 

Carrier  company  or  Director  General 
as  proper  party  defendant,  4  A.L.R. 
1695-1702;  8  A.L.R.  973-978;  10 
A.L,R.  964-968,  972;  11  A.L.R. 
1453;  19  A.L.R.  680. 


Director  General  as  proper  party  de- 
fendant after  termination  of  Fed- 
eral control,  14  A.L.R.  234. 

Addition  of  Presidential  Agent  as 
party  to  suit  pending  against  car- 
rier corporation  at  time  of  ter- 
mination of  Federal  control,  11 
A.L.R.  1452. 

Presidential  Agent  as  proper  party 
defendant  in  suit  after  termination 
of  Federal  control,  19  A.L.R.  680. 

Penalty. 

Liability  of  carrier  to,  during  Fed- 
eral control,  8  A.L.R.  977,  978. 

In  consequence  of  failure  to  make 
and  maintain  farm  crossing,  10 
A.L.R.  965. 
Liability  of  Director  General  to  suit 
for,  10  A.L.R.  965. 

For  penalty  imposed  by  state  stat- 
ute for  killing  of  live  stock,  8 
A.L.R.  978;  10  A.L.R.  966;  11 
A.L.R.  1454. 

For  penalty  for  overcharge  of  pas- 
senger.    19  A.L.R.  696. 

For  penalty  for  failure  to  pay  dis- 
charged employee  wages  in  fuO. 
19  A.L.R.  695-6. 
Liability  of   telegraph   company   or 

Postmaster  General,   to   statutory 

penalty    for   failure    promptly    to 

transmit  telegrams,  8  A.L.R.  986. 

Persmial  injuries. 
Liability  of  telegraph  or  tdephone 
company  for  personal  injuries  oc- 
curing  during  Federal  control,  10 
A.L.R.  962. 

Pleading. 

Allegation  of  negligence  of  railroad 
company  under  Federal  control  as 
charging  negligence  of  Director 
General,  19  A.L.R.^. 

Police  power. 

Statute  imposing  double  damages  for 
killing  of  live  stock  by  raik-oad  aa 
an  exercise  of,  10  A.L.R.  966. 

Postmaster  GeneraL 

As  plaintiff  in  action  by  public  utility 
under  Federal  control,  4  A.L.R. 
1710. 

Power  over  telegraph  and  telephone 
rates  during  Federal  control,  4 
A.L.R.  1705-1710;  8  A.LJI.  971, 
981. 
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Liability  to  penalty  imposed  by  state 
statute,  for  failure  to  promptly 
transmit  telegrams,  8  A.L.R.  986. 

Postponement. 

Of  trial  of  suit  during  period  of  Fed- 
eral control,  4  A.L.R.  1684;  8 
A.L.R.  972. 

Presidental  Agent. 

Addition  of,  as  party  to  suit  pending 
against  carrier  company  at  time  of 
termination  of  Federal  control,  11 
A.L.R.  1462. 

As  proper  party  defendant  in  suit 
after  termination  of  Federal  con- 
trol.   19  A.L.R.  680. 

Substitution  of — 
In  suit  against  Director  General, 
10  A.L.R.  959;  11  A.L.R.  1451. 
For  railroad  company,  in  suit  on 
cause   of   action   arising   under 
Federal  control.    19  A.L.R.  680- 
682,  691. 
In  action  pending  at  termination  of 
Federal  control.    19  A.L.R.  680- 
682. 

Necessity  of  service  of  notice  or  cita- 
tion upon,  on  substitution  for 
Director  General,  19  A.L.R,  681, 
697-8. 

Neeessi^  of  naming  incumbent  of 
office  in  action  against,  19  A.L.R. 
680. 

Necessity  of  service  of,  after  appear- 
ance in  suit  by  Director  General, 
19  A.L.R.  681. 

Limitation  of  actions  against,  under 
Transportation  Act,  19  A.L.R. 
682. 

Authority  of,  to  waive  defense  of 
limitations,  19  A.L.R.  682. 

Venue  of  suits  against,  19  A.L.R. 
682. 

As  proper  party  against  whom  to 
render  judgment,  11  A.L.R.  1462; 
14  A.L.R.  234. 

Issuance  of  execution  against,  19 
A.L.R.  698. 

Proclamation  of  December  26,  1917. 

See  4  A.L.R.  1685-1687. 

Proclamation  of  July  22,  1918. 
See  4  A.L.R.  1687;  8  A.L.R.  971. 
Judicial   notice  of,   19  A.L.R.  698. 

Proclamation  of  November  2,  1918. 
See  4  A.L.R.  1687. 


Property. 

Of  carrier  corporations  subject  to 
Federal  control,  4  A.L.R.  1703, 
1719-1721. 

Pnblic  utilities  commission. 

Annulment  of  order  of,  upon  as- 
sumption of  control  by  govern- 
ment, 4  A.L.R.  1703. 

Enforcement,  during  Federal  control, 
of  order  requiring  new  depot,  4 
A.L.R.  1718,  1719;  10  A.L.R.  969. 

Railroad  company  as  proper  party  to 
proceeding  during  Federal  control 
to  compel  trains  to  stop  at  certain 
city,  19  A.L.R.  695. 

Power  of,  to  regulate  rates  on  rail- 
road not  under  Federal  control,  8 
A.L.R.  982. 

Power  of,  to  reduce  rates  after 
September  1,  1920,  II  A.L.R.  1462. 

Power  to  reguUte  telegraph  and  tele- 
phone rates,  during  Federal  con- 
trol, 8  A.L.R.  981. 

Restoration  of  telephone  rates  fixed 
by,  on  passage  of  Act  of  July  11, 
1919,  19  A.L.R.  684. 

Pullman  company. 

Liability  for  occurrence  during  Fed- 
eral control,  14  A.L.R.  236. 

Punitive  damages. 
Liability  of  Director  General  for,  10 
A.L.R.  974;  19  A.L.R.  696,  697. 

Railroad  bonds. 

Right  of  holder  of  railroad  bonds  to 
moneys  due  railroad  from  United 
States,  19  A.L.R.  679. 

Railroad  commission. 

See  Public  Utilities  Commission. 

Railroad  company. 

Action  against,  by  bondholder,  to 
reach  compensation  payable  by 
government,  19  A.L.R.  679. 

As  proper  party  during  Federal  con- 
trol to  proceeding  to  compel  stop- 
ping of  trains  at  certain  city,  19 
A.L.R.  695, 

As  proper  party  against  whom  to 
render  judgment,  11  A.L.R.  1452; 
19  A.L.R.  687. 

Joinder  with  Director  General  as 
party  defendant  as  reversible  er- 
ror, 8  A.L.R.  974;  14  A.L.R.  236; 
19  A.L.R.  693. 
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For  occurrences  during  Federal 
control,  4'A.L.R.  1683,  1698;  8 
A.L.R.  969,  970,  978,  974,  976, 
977,  979-981,  983,  985;  10  A.L.R. 
956,  964,  966,  968,  970-973; 
11  A.L.R.  1453,  1454;  14  A.L.R. 
236;  19  A.L.R.  680,  689,  694,  695. 

For  acts  of  negligence  during  Fed- 
eral control  as  afFected  by  return 
to  private  ownership,  8  A.L.R. 
990. 

On  cause  of  action  arising  during 
Federal  control  but  not  caused 
thereby  or  arising  therefrom, 
19  A.L.R.  693-4. 

On  cause  of  action  arising  before 
Federal  control,  19  A.L.R.  679, 
693. 

For  conversion  by  refusal  to  de- 
liver goods  passing  into  hands 
of  Director  General,  19  A.L.R. 
694. 

For  violation  of  statute  before  or 
after  Federal  control,  19  A.L.R. 
696. 

For  fines  or  penalties  incurred 
during  Federal  control,  10 
A.L.R.  965. 

To  statutory  penalty  for  killing  of 
live  stock  during  government 
control,  10  A.L.R.  966. 

For  discrimination  in  furnishing 
cars  while  operating  under 
Transportation  Act,  19  A.L.R. 
679-80. 

To  indictment  for  violation  of 
statute  relating  to  waiting- 
rooms,  during  Federal  control, 
10  A.L.R.  971. 

To  garnishment  for  back  pay  of 
employee   earned   during   Fed- 
eral control,  19  A.L.R.  692. 
Service  of  process  on  agent  during 

Federal    control    as     service    on 

company,  4  A.L.R.  1715;  8  A.L.R. 

987;  10  A.L.R.  975. 

Rates. 

Power  of  Director  General  to  in- 
crease, 8  A.L.R.  981. 

Federal  regulation  of  intrastate 
rates  during  Federal  control  of 
public  utilities,  4  A.L.R.  1704- 
1710;  19  A.L.R.  678. 

Authority  of  state  to  regulate 
switching  charges  on  railroads  not 
taken  over,  8  A.L.R.  982. 


Anect  ui  X  ransporiaiion  ac\,  lo 
continue  existing  rates,  10  A-L-R. 
958,  960;  11  A.L.R.  1452;  19 
A.L.R.  683. 

Power  of  Postmaster  General  to  fix 
telegraph  and  telephone  rates,  4 
A.L.R.  1687;  8  A.L.R.  971,  981. 

Continuation  of  telephone  rates  es- 
tablished by  Postmaster  General, 
after  termination  of  Federal  con- 
trol, 11  A.L.R.  1452;  19  A.L.R. 
684. 

Liability  of  telephone  company  on 
bond  to  refund  excess,  as  to  rates 
charged  during  Federal  control 
and  four  months'  period  there- 
after, 19  A.L.R.  684. 

Receiver. 

Liability  of,  for  occurrence  during 
Federal  control  of  railroad,  8 
A.L.R.  975;  14  A.L.R.  236. 

Relief  department 

Liability  of  Director  General  to  suit 
to  enforce  liability  of,  11  A.L.R. 
1453. 

Removal  of  causes. 
See  4  A.L.R.   1715;  8  A.L.R.  988; 
19  A.L.R.  698. 

Replevin. 

Of  shipment  from  carrier  under 
Federal  control,  8  A.L.R.  982,  988. 

Return  to  private  ownership. 

See  also  Transportation  Act. 

Effect  of,  8  A.L.R.  990;  10  A.L.R. 
976;  11  A.L.R.  1452,  1455;  19 
A.L.R.  683,  698. 

Addition  of  Presidential  Agent  as 
party  to  suit  pending  against 
carrier  corporation  at  time  of 
termination  of  Federal  control,  11 
A.L.R.  1452;  19  A.L.R.  682. 

Salvage. 
Right  to  proceed  against  vessel,  in- 
stead of  by  way  of  claim  against 
government,  for  salvage  services, 
10  A.L.R.  961. 

Shipping. 
Right  of  Director  General  to  limita- 
tion of  liability  on  account  of  loss 
of  vessel  and  cargo,  10  A.L.R.  973. 

Silk. 
Embargo    by   Director   General   on 
shipment  of,  as  freight,  10  A.L.R. 
973;  19  A.L.R.  678. 


Liability  for  occurrence  during  Fed- 
eral control,  14  A.L.R.  236. 

Soldier. 

Liability  of  Director  General  for  in- 
jury to,  11  A.L.R.  1454;  14  A.L.R. 
236. 

Specific  performance. 

Of  contract  made  by  railroad  com- 
pany prior  to  Federal  control,  8 
A.L.R.  984,  985, 

Speed  ordinance. 

Applicability  to  carrier  under  Fed- 
eral control,  19  A.L.R.  696. 

State  statutes. 

Recognition  of,  by  Order  No.  58,  10 

A.L.R.  968. 
Regulation  of  intrastate  traffic  dur- 
ing   Federal    control,    11    A.L.R. 
1454. 
Effect  of  return  of  railroads  to  pri- 
vate ownership,  to  revive  Maxi- 
mum Rate  Statute,  10  A.L.R.  958, 
960;  11  A.L.R.  1452. 
Enforceability,  after  return  of  rail- 
roads to  private  ownership,  of  state 
rate  statuter  passed  during  Federal 
control,  19  A.L.R.  683. 
Effect  of  statute  imposing  penalty 
for  failure  to  make  and  maintain 
farm  crossing,  10  A.L.R.  965. 
Liability   of   railroad   company   for 
violation  of,  prior  or  subsequent 
to  Federal  control,  19  A.L.R.  696. 
Applicability  to  Director  General. — 
Creating    presumption    of    negli- 
gence,  8    A.L.R.    983,   984;    10 

A.L.R.  972. 
Imposing    absolute    liability    for 

fire,  19  A.L.R.  696. 
Allowing    recovery    of    attorney's 

fees  as  part  of  costs,  8  A.L.R. 

978;  10  A.L.R.  972. 
Imposing  5  per  cent  damages  on 

affirmance  of  judgment  appealed 

from,  19  A.L.R.  696. 
Imposing   penalty   for   killing   of 

stock,  8  A.L.R.  978;  10  A.L.R. 

966;  11  A.L.R.  1454. 
Imposing  penalty  for  delay  in  de- 
livery   of    goods     shipped,     8 

A.L.R.  978. 
Imposing  penalty  for  overcharging 

passenger,  19  A.L.R.  696. 
Imposing   penalty   for   failure   to 

pay  claim,  10  A.L.R.  965. 


pay  discharged  employee  wages 
in  full,  19  A.L.R.  695,6. 
Requiring  lighting  of  stations  and 

closets,  14  A.L.R.  286. 
Workmen's  Compensation  Act,  11 
A.L.R.  1452;  19  A.LR.  697. 
Stock. 
Liability    for   killing    of,    see   Live 
Stock. 
Submarine  cables. 

See  Cables. 
Substitution. 
Of    Director    General    for    carrier 
company  as  party  defendant,  4 
A.L.R.     1695-1701;     8     A.L.R. 
973-978;  10  A.L.R.  964-968;  14 
A.L.R.  236. 
After    judgment    against    carrier 
company,  19  A.L.R.  693. 
Of    Director    General    for    railroad 
company    garnished    in    suit,    19 
A.L.R.  679. 
Validity  of  order  substituting  Direc- 
tor General  as  party  defendant 
without  his  consent  and  without 
notice,  8  A.L.R.  975. 
Of  Presidential  Agent  for  Director 
General,    in    pending   litigation, 
10  A.L.R.  959;  11  A.L.R.  1451; 
19  A.L.R.  680-682,  688. 
In  appellate  court,  19  A.L.R.  682. 
On  whose  motion,  19  A.LR.  682. 
Necessity  of  service  of  notice  or  cita- 
tion upon  Presidential  Agent,  upon 
substitution  for  Director  General, 
19  A.L.R.  681. 
Of  Presidential  Agent  for  railroad 
company  in  suit  on  cause  of  action 
arising  under  Federal  control,  19 
A.L.R.  680-682,  691. 
Of  name  of  railroad  corporation  for 
that  of  Director  General,  in  proc- 
ess  instituting  action   on   cause 
arising  prior  to  Federal  control,  19 
A.L.R.  694. 
Switch. 
Jurisdiction  of  public  utilities  com- 
mission to  require  construction  of, 
during  Federal  control,  10  A.LJI. 
969. 
Switching  charges. 
Authority     of     state     to     regulate 
switching  charges  on  railroads  not 
taken  over,  8  A.L.R.  982. 
Annulment  of  order  of  state  railway 
commissioner    relating    to,    upon 
assumption  of  control  by  govern- 
ment, 4  A.L.R.  1703. 
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Telegn^ih  company. 

Liability — 
For^  tort  committed  while  under 

Federal  control,  19  A.L.R.  691. 
For  failure  to  deliver   telegrams 

during     Federal     control,     10 

A.L.R.  962. 
For  delay  in  delivering  message,  8 

A.L.R.  986.  986;  19  A.L.R.  691, 

694. 
For  failure  to  deliver  money  sent 

by  telegram,  10  A.L.R.  962.. 
For    personal    injuries    occurring 

during  government  control,   10 

A.L.R.  962. 
Service  on  local  office  manager  dur- 
ing Federal  control,  as  binding 
company,  10  A.L.R.  975,  976. 
Acceptance  of  return  of  property  as 
implied  -assumption  of  liabilities 
arising  during  Federal  control,  11 
A.L.R.  1455. 

Telegraphs  and  telephones. 

Joint  resolution  of  Congress  author- 
izing taking  over  of  telegraph  and 
telephone  systems,  4  A.L.R.  1684; 
8  A.L.R.  971 ;  10  A.L.R.  961-963. 

Proclamation  of  July  22, 1918,  taking 
over  telegraph  and  telephone  lines, 
4  A.L.R.  1687;  8  A.L.R.  971. 

Relation  of  telegraph  and  telephone 
companies  to  government,  during 
Federal  control,  4  A.L.R.  1712. 

Rates,  power  of  Postmaster  General 
to  fix,  4  A.L.R.  1687,  1705-1710. 

Telephone  company. 

Action  against,  to  compel  removal 
of  line  from  land,  during  Federal 
control,  14  A.L.R.  235. 

Liability  on  bond  to  refund  exces- 
sive charges  during  Federal  con- 
trol, and  during  four  months'  pe- 
riod thereafter,  19  A.L.R,  683-4. 

Liability  for  tort  committed  while 
under  Federal  control,  10  A.L.R. 
970;  19  A.L.R.  691. 

Continuation  of  rates  established  by 
Postmaster  General  after  termina- 
tion of  Federal  control,  11  A.L.R. 
1452;  19  A.L.R.  684. 

Termination  of  Federal  controL 

Effect  of,  8  A.L.R.  990;  10  A.L.R. 

958-961,  976;   14  A.L.R.  234;   19 

A.L.R.  683.  692. 
Judicial  notice  of,  19  A.L.R.  699. 


Trains. 

Railroad  company  as  proper  party  to 
proceeding  during  Federal  control 
to  compel  stopping  of,  at  certain 
cily,  19  A.L.R.  695. 

TransportatiMi  act. 

Validity.  10  A.L.R.  958. 

Construction  of.  10  A.L.R.  958-961; 
11  A.L.R.  1451,  1452;  14  A.L.R. 
234;  19  A.L.R.  678,  679,  698. 

§  206a,  19  A.L.R.  698. 

§  206  g.  19  A.L.R.  698. 

§  208  a,  19  A.L.R.  679. 

Effect  of,  to  continue  existing  rates. 
10  A.L.R.  958. 

As  affecting  right  to  sue  raibroad 
company  for  occurrence  during 
Federal  control,  19  A.L.R.  680. 

Compensation  payable  under»  right 
of  creditor  of  railroad  to  reach,  19 
A.L.R.  679. 

Provision  that  period  of  Federal  con- 
trol shall  not  be  computed  as  part 
of  limitation  period,  19  A.L.R. 
682,  683. 

TriaL 

Postponement  of,  under  Order  26,  4 
A.L.R.  1694;  8  A.L.R.  972. 

Trustee  process. 

See  Garnishment. 

United  States. 
Consent  of.  to  be  sued,   10  A.L.R. 

965,  966,  971,  980,  981. 
Liability,     for     judgment  .  against 

Director  General,  10  A.L.R.  971. 
Judgment  against,  after  termination 

of  Federal  control,  propriety  of,  14 

A.L.R.  234. 

Venae. 

Of  suit  against  carriers  during  Fed- 
eral control,  4  A.L.R.  1689-1693; 
8  A.L.R.  971,  972;  10  A.L.R.  963, 
964;  11  A.L.R.  1458;  19  A.L.R. 
684,  685. 

Of  suits  against  Presidential  Agent, 
19  A.L.R.  682. 

Vessel 

Liability  for  injury  to  vessel  while 
being  loaded  during  Federal  con- 
trol, 10  A.L.R.  974. 
Liability  for  injury  to  vessel  collid- 
ing with  another  also  under  Fed- 
eral control,  19  A.L.R.  688-9. 
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Liabili^  of  railroad  company  to  in- 
dictment for  violation  of  statute 
relating  to,  during  Federal  control, 
10  A.L.R.  971. 

Liability  of  Director  General  to  stat- 
utory penalty  for  failure  to  keep 
lighted,  14  A.L.R.  236. 

Waiver. 

By  railroad  company  of  right  to  ob- 
ject to  maintenance  of  action 
against  it  for  accidents  occurring 
during  Federal  control,  10  A.L.R. 
^72. 

Of  failure  to  substitute  Presidential 
Agent  for  Director  General  as  ap- 
pellant, 19  A.L.R.  681. 

Workmen's  compensation. 

AwArd  against  carrier  company  for 
injury  sustained  by  employee  dur- 
ing Federal  control,  8  A.L.R.  985; 
19  A.L.R.  69S. 


state  statute,  11  A.L.R.  1454;  19 
A.L.R.  697. 


Writ  and  process. 

Service  of,  on  agent  of  railroad  or 
telegraph  company  as  service  on 
the  company,   4   A.L.R.    1715;   8 
A.L.R.   987;    10   A.L.R.   975;    19 
A.L.R.  697. 
Service  on  local  agent  as  service  on 
Director  General,  8  A.L.R.  987; 
11  A.L.R.  1455. 
On  agent  of  railroad  other  than 
that  in  respect  of  which  cause  of 
action  arose,  10  A.L.R.  975. 
Necessity  of  service  of,  on  Presiden- 
tial Agent  substituted  for  Director 
General,  19  A.L.R.  697-8. 

R.  S. 


GEORGE  SCHUTTE,  Plflf.  in  Err., 

V. 

HENRY  M.  SCHUTTE  et  al. 

West  Virginia  Supreme  Court  of  Appeals  —  September  91,  1020, 
(86  W.  Va.  701,  104  S.  B.  108.) 

Incompetent  person  —  reasonable  doubt  as  to  sanity. 

1.  On  an  issue  as  to  the  sanity  of  a  person  under  restraint  of  his  liberty, 
on  the  ground  of  insanity,  reasonable  doubt  as  to  his  mental  condition 
entitles  him  to  liberation. 

[See  note  on  this  question  beginning  on  page  716.] 


Evidence  —  sufficiency  to  raise  doubt 
of  insanity. 

2.  If,  in  such  case,  the  mentality  of 
the  accused  is  not  generally  impaired, 
and  he  is  admittedly  able  to  transact 
business  efficiently  and  properly  to 
demean  himself  among  his  neighbors 
and  friends,  but  he  is  alleged  to  be 
suffering  from  paranoia,  a  form  of  in- 
sanity characterized  and  evidenced  by 
delusions,  sometimes  concealed,  and 
laboring  under  a  delusion  as  to  his 
wife's  demeanor  and  conduct,  which, 
it  is  said,  impels  him  to  irrational  acts 
and  conduct  respecting  her,  and  the 
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evidence  of  the  alleged  delusion,  con- 
stituting, for  the  most  part,  the  basis 
of  expert  evidence  of  his  insanity,  con- 
sists of  the  testimony  of  herself  and 
her  close  relatives,  uncertainty  as  to 
her  motive  in  the  lunacy  proceeding, 
his  mental  soundness  in  general,  in- 
ability of  his  friends  and  associates, 
some  of  them  being  physicians,  to  de- 
tect any  indications  of  his  insanity, 
and  his  abstention  from  pursuit  or 
molestation  of  the  wife  during  a  con- 
siderable period  of  practical  freedom 
after  his  commitment,  are  st^cient  to 
raise  such  doubt. 


Errcb  to  the  Circuit  Court  for  Harrison  County  to  review  a  judgment 
in  favor  of  defendants  in  a  habeas  corpus  proceeding  to  secure  plaintiff's 
release  from  custody  of  a  committee  appointed  by  a  lunacy  commission 
to  take  charge  of  him  and  his  property.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  E.  Law,  A.  F.  McCue,  and         Unfortunately,  the  inquiry  as  to 
John  C.  Southern,  for  plaintiff  in  er-     the  mental  condition  of  Schutte  is 

embarrassed  by  domestic  trouble. 
He  believes  his  wife  has  been  un- 
faithful to  him,  and  she  instituted 
the  proceeding  against  him  in 
which  he  was  adjudged  to  be  insane. 
There  is  much  evidence  in  the  case 
tending  rattier  strongly  to  prove 
that,  before  and  at  the  time  of  the 
development  or  disclosure  of  his  al- 
leged mental  impairment,  her  con- 
duct was  indiscreet,  unguarded,  and 
unbecoming  in  a  wife.  Her  atti- 
tude or  status  as  his  wife  is  the 
subject  of  his  alleged  delusion, 
largely  relied  upon  by  expert,  wit- 
nesses as  proof  of  the  existence  of 
paranoia.  Her  testimony,  corrob- 
orated by  other  witnesses,  tends  to 
prove  a  rather  sudden  development 
of  mental  weakness  or  aberration, 
manifesting  itself  in  abnormal  and 
peculiar  actions  and  declarations, 
accompanied  by  weeping  without 
apparent  occasion,  and  admissions 
of  wrong  impulses  and  purposes  he 
could  not  restrain.  Professing  to 
believe,  without  reason,  she  pro- 
tests, her  unfaithful  and  unchaste, 
along  with  nearly  all  other  women, 
she  says  he  adopted  a  persistent  and 
relentless  policy  of  persecution  to- 
ward her,  in  the  course  of  which  he 
made  insulting  and  indecent  accu- 
sations against  her,  found  fault 
with  her  manner  of  dressing,  in- 
jured a  pair  of  her  shoes,  threat- 
ened to  destroy  all  of  her  clothing,, 
and  gathered  it  up  for  that  purpose, 
declared  he  would  kill  her,  subject- 
ed her,  on  one  or  more  occasions,  to 
violence,  secreted  himself  in  posi- 
tions which  enabled  him  to  over- 
hear her  conversations  with  others, 
accused  her  of  keeping  the  window 
blinds  up,  so  she  could  see  other  men 
and  be  seen  by  them,  and  otherwise 
conducted  himself  in  an  irrational 
manner. 

For  the  most  part,  this  conduct 
was  observed  only  by  herself  and  a 


ror: 

The  judgment  of  the  court  below 
was  contrary  to  the  evidence,  and  not 
in  accord  with  the  law. 

Hiett  V.  Shull,  86  W.  Va.  563,  15  S. 

E.  146;  Lawrence  v.  Barlow,  77  W.  Va. 
289,  87  S.  E.  380;  Leatherman  v. 
Leatherman,  82  W.  Va.  748,  97  S.  E. 
294. 

Messrs.  Harry  W.  Sheets  and  Glenn 

F.  Williams,  for  defendants  in  error : 
The  judgment  of  the  court  below 

was  in  accordance  with  the  law  and 
the  evidence  in  the  case. 

People  v.  Braun,  158  N.  Y.  558,  53 
N.  E.  529;  Winters  v.  State,  61  N.  J. 
L.  618,  41  Atl.  220;  Flanagan  v.  State, 
108  Ga.  619.  30  S.  E.  550,  11  Am.  Grim. 
Rep.  525;  1  Whart.  &  S.  Med.  Jur.  § 
145;  22  Cyc.  1118;  Re  Sherman,  17  R.  I. 
356,  22  Atl.  276;  18  New  Int.  Enc.  p. 
49;  Jarrett  v.  Jarrett,  11  W.  Va.  584; 
Nicholas  v.  Kershner,  20  W.  Va.  255; 
Ward  v.  Brown,  53  W.  Va.  255,  44  S.  E. 
488;  Burton  v.  Scott,  3  Rand.  (Va.) 
399. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error,  having  been  de- 
clared insane  by  a  lunacy  commis- 
sion, in  consequence  of  which  a 
committee  appointed  for  the  pur- 
pose has  taken  charge  of  him  and 
his  property,  sought  his  discharge 
and  restoration  to  liberty  on  a  writ 
of  habeas  corpus.  Upon  a  very  full 
hearing,  the  court  below  found  that 
he  was  able  to  distinguish  between 
right  and  wrong  in  everything  ex- 
cept the  subjects  of  certain  alleged 
delusions,  that  his  mental  powers, 
generally  speaking,  are  unimpaired, 
and  that  he  is  competent  to  trans- 
act business.  But,  being  of  the 
opinion  that  he  is  afflicted  with  pro- 
gressive paranoia,  a  form  of  insan- 
ity, evidenced  largely,  if  not  solely, 
by  certain  beliefs  and  conduct  re- 
specting his  wife,  the  court  declined 
to  discharge  or  liberate  him,  and  to 
the  judgment  denying  him  relief  he 
obtained  this  writ  of  error. 


SCHUTTE  V. 

(8«  W.  Ya.  10X, 

sister,  who  resided  with  her.  A 
sister-in-law,  secreted  in  the  house 
for  the  purpose  by  arrangement 
with  the  wife,  claims  to  have  over- 
heard a  conversation  in  which  he 
upbraided  her  about  her  manner  of 

-  dressing  and  her  use  of  paint  and 
powder,  and  accused  her  of  running 
around.  This  occurred  about  the 
day  before  the  lunacy  warrant  is- 
sued on  the  wife's  complaint.  The 
wife  and  sister  say  he  was  secretive 
in  this  conduct,  always  ceasing  on 
the  approach  of  visitors,  and  threat- 
ening them  with  violence  in  case 
they  should  disclose  it.  The  hus- 
band of  one  of  his  wife's  sisters, 
D.  S.  Cain,  says  he  acted  strangely 
at  his  house  on  one  occasion.    Cain's 

,  wife  testifies  to  the  same  incident, 
and  Schutte's  declaration  that  he 
had  not  treated  his  wife  right,  and 
that  he  wanted  "to  do  things  to 
spite  her."  Several  of  his  neighbors 
and  friends,  three  of  whom  are 
physicians,  swear  they  have  seen 
him  frequently,  have  observed  noii- 
ing  peculiar  or  erratic  in  his  con- 
duct, and  believe  him  to  be  perfect- 
ly rational  and  as  sound  in  mind  as 
he  ever  was.  One  of  these  physi- 
cians is  now  his  committee  and  next- 
door  neighbor,  and  he  has  discov- 
ered no  evidence  of  insanity  in  his 
conduct  or  conversation.  He  admits 
his  suspicions  and  jealousy  of  his 
wife,  avows  his  belief  in  her  guilt, 
charges  her  with  neglect  of  house- 
hold duties,  claims  she  avowed  her 
love  of  another  man,  insists  that 
their  relations  have  been  strained 
for  about  four  years,  and  admits  he 
pushed  or  shoved  her  on  one  occa- 
sion, but  denies  he  ever  threatened 
her  life. 

The  only  justification  in  the  trial 
court's  opinion,  or  in  the  argument 
submitted  here,  for  the  restraint 
complained  of,  is  the  possibility  or 
probability  of  danger  to  the  wife 
and  daughter  or  other  persons.  His 
ability  to  transact  business  efficient- 
ly and  to  demean  himself  properly 

■  among  his  neighbors  is  clearly 
proved  and  really  not  denied. 
There  is  no  evidence  of  any  actual 
assault  upon  the  wife  or  any  other 
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person,  with  homicidal  intent.  As 
to  threats  of  such  assaults,  there  is 
conflict  in  the  evidence ;  she  and  her 
sister  asserting  it,  and  he  denying 
it.  That  there  was  trouble  between 
them,  both  admit;  she  claiming  it 
was  maniacal  conduct  on  his  part, 
which  she  endured,  with  sorrow 
and  sjmipathy  for  him,  as  long  as 
she  deemed  it  safe  to  do  so.  The 
times  of  its  origin  and  his  alleged 
mental  impairment  are  also  in  con- 
flict; he  claiming  the  jealousy  arose 
about  1916  or  1917,  and  she  that  it 
first  became  manifest  early  in  the 
year  1919,  after  an  attack  of  influ- 
enza he  had  in  the  -lattfer  part  of 
1918,  and  was  a  consequence  of  the 
mental  collapse.  On  the  other 
hand,  he  claims  the  previously  ex- 
isting trouble  was  intensified  by  ad- 
ditional disclosures,  early  in  1919, 
and  that  the  intensification  thereof 
was  merely  coincident  in  point  of 
time  with  the  charge  of  insanity 
made  by  her  and  certain  physicians 
and  other  persons  she  seems  to  have 
consulted  and  advised  with.  If  all 
she  charges  and  swears  to  is  true,  it 
is  difiicult  to  reconcile  all  of  his  con- 
duct with  the  theory  of  sanity,  part 
of  which  consisted  of  his  own  ad- 
missions of  unjust,  brutal,  and 
wholly  inexcusable  treatment  of  her, 
inflicted  under  the  influence  of  un- 
controllable impulses  and  inclina- 
tions. On  her  testimony  and  that  of 
her  close  relatives  and  partisans,  as 
to  irrational  and  delusive  acts  and 
conduct,  the  opinions  of  the  expert 
witnesses  are  largely  predicated. 
The  expert  witnesses  examined  him, 
but,  in  that  examination  and  their 
conclusions,  they  used  and  relied 
upon  what  they  call  the  history  of 
his  case,  obtained  from  her  and  oth- 
er witnesses,  without  which  ^ey 
could  not  have  reached  the  conclu- 
sions they  stated. 

The  wife  denies  all  improper  con- 
duct, but  several  witnesses  testify 
not  only  to  indiscretions  on  her 
part,  but  also  to  rather  general  pub- 
lic and  condemnatory  comment  in 
the  community,  respecting  her  atti- 
tude toward  and  relations  with  a 
certain  man;  but  there  is  no  proof 
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of  criminal  conduct  on  her  part. 
There  is  enough  in  this  to  cast  some 
doubt  upon  her  motive  for  institu- 
tion of  the  lunacy  proceeding,  and 
also  upon  her  testimony.  If  her 
motive  is  not  personal  safety,  but 
relaxation  of  the  marital  state  and 
freedom  from  interference  with 
pursuit  of  pleasures,  restricted  or 
embarrassed  by  that  relation,  or 
even  to  free  herself  from  ground- 
less accusations  of  scandal,  and 
vindicate  her  character  and  reputa- 
tion, she  may  have  greatly  exagger- 
ated and  misinterpreted  conduct  on 
his  part,  induced  either  by  her 
wrongful  acts  or  impressions  made 
upon  his  mind  by  rumors  or  repre- 
sentations of  impropriety  on  her 
part.  Sane  distress  and  mortifica- 
tion on  his  part  may  have  been 
represented  to  be  hysteria  or  mania, 
and  his  disciplinary  measures, 
adopted  in  distress,  mortification, 
and  anger,  may  have  had  abnormal 
aspects  not  indicated  of  insanity. 

Concealment  of  delusions  is  no 
doubt  characteristic  -of  paranoi- 
acs,  but  it  is  ordinarily  affected  by 
unsuspected  persons.  Schutte  rest- 
ed under  the  charge  of  insanity 
from  January  15,  1920,  until  the 
taking  of  the  testimony  in  this  case, 
late  in  April,  1920,  a  period  of 
about  three  months,  within  which 
neighbors  and  friends,  including 
physicians,  saw  him  and  conversed 
with  him  frequently,  observing  his 
conduct,  conversation,  demeanor, 
and  expression,  with  knowledge  of 
the  charge  against  him  and  with 
reference  thereto,  all  of  whom  swear 
positively  that  they  discovered  noth- 
ing indicating  insanity  in  the  slight- 
est degree.  They  say  that,  so  far  as 
they  are  able  to  see  or  determine,  he 
is  the  same  man  he  had  always  been 
in  their  earlier  acquaintance  and 
association  with  him.  Their  in- 
ability to  discover  any  mental  de- 
fect or  abnormality  in  him,  while 
observing  him  with  reference  to  the 
charge  and  in  efforts  to  determine 
the  state  of  his  mind,  in  an  informal 
way,  is  a  circumstance  tending  to 
overthrow  the  theory  of  the  expert 


witnesses  and  cast  doubt  upon  the 
interpretation  placed  upon  his  pre- 
vious conduct  by  the  lay  witnesses. 
It  is  highly  improbable  that  an  in- 
sane man  can  completely  conceal  his 
insanity  from  an  intelligent  and  de- 
liberate search  for  evidence  of  it  by  . 
numerous  persons. 

Besides,  Schutte  was  under  only 
technical  restraint  during  most,  if 
not  all,  of  the  period  of  time  inter- 
vening between  his  commitment  and 
the  date  of  this  trial,  and  there  is 
.not  the  slightest  evidence  of  any  at- 
tempt on  his  part  to  molest  or  harm 
his  wife  or  any  other  person  by  acts 
of  violence.  While  the  evidence  is 
not  clear  as  to  his  actual  status,  he 
seems  to  have  been  going  about  as 
he  pleased.  He  went  unaccompa-  . 
nied  to  a  sanitarium  or  asylum  near 
Baltimore,  Maryland,  for  examina- 
tion and  observation  by  experts  in 
mental  diseases,  where  he  remained 
for  two  weeks,  and  then  returned, 
having  been  discharged  as  a  man  of 
sound  mind.  His  omission  of  any 
effort  to  reach  the  subjects  of  his 
alleged  delusion,  and  directly  annoy, 
molest,  or  harm  them,  within  this 
considerable  period,  argues  against 
the  existence  of  the  delusions  consti- 
tuting the  basis  of  the  theory  of  in- 
sanity. If  he  has  an  uncontrollable 
impulse  or  inclination  to  spite,  an- 
noy, humiliate,  or  harm  his  wife,  it 
is  highly  probable  that  there  would 
have  been  some  manifestation  of  it, 
in  some  way,  within  that  period. 

The  doubt  as  to  his  sanity,  thus 
revealed,  must  be  resolved  in  his 
favor.    Lawrence  v.  Barlow,  77  W. 

Va.  289,   87   S.   E.  j.,wence—m- 
380 ;  Leatherman  v.  ciency  to  raue' 
Leatherman,  82  W.  2?r,V,"'  "" 
Va.  748,  97   S.   E.  '•■"'^• 
294.     An  adjudication  of  insanity 
immediately  and  directly  works  a 
restraint  upon  liberty.    It  raises  a 
presumption  of  incapacity  to  make 
contracts,  which  hampers  and  re- 
strains   the    person    so    adjudged. 
Being  unable  to  transact  business 
as    a    normal    man,    his    estate    is 
charged  with  the  expenses  and  haz- 
ards of  committee  management,  and 


business  judgment,  ability,  and 
management.  Deprived  of  the  op- 
portunity to  enlarge  his  estate  by 
his  industry  and  capacity,  he  and 
those  dependent  upon  him  reduce  it 
by  their  living  and  other  expenses. 
But,  aside  from  all  this,  liberty,  full 
and  complete  liberty,  is  a  right  of 
the  very  highest  nature.  It  stands 
next  in  order  to  life  itself.  The 
Constitution  guarantees  and  safe- 
guards it.    All  adjudication  of  in- 


Hence    every    rea- 
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zen    must    be    re- 
solved in  his  favor.    If  it  shall  be 
hereafter  shown  at  any  time  that 
Schutte  is  insane,  he  may  be  recom- 
mitted. 

The  judgment  complained  of  will 
be  reversed,  and  the  petitioner  dis- 
charged from  custody. 

Williams,  P.,  absent. 
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of  insanity  to  releaae. 
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While  no  general  rule  can  be  laid 
down  by  which  to  determine  what 
proof  as  to  the  mental  condition  of 
one  who  is  confined  upon  the  ground 
of  insanity  will  entitle  him  to  release, 
it  may  be  said  that,  generally,  an 
alleged  incompetent  should  be  re- 
leased from  confinement  when  it  is 
shown  that  his  mental  condition  is 
such  that  his  liberation  would  not 
lead  to  any  possible  violation  of  the 
public  peace  or  morals,  and  his  own 
good  does  not  require  that  he  should 
be  longer  restrained.  King  v.  Mc- 
Lean Asylum  (1894)  26  L.R.A.  784, 
12  C.  C.  A.  145,  21  U.  S.  App.  481,, 
64  Fed.  831;  Re  Lee  (1903)  —  N.  J. 
Eq.  — ,  55  Atl.  107;  Re  Andrews 
(1908)  126  App.  Div.  794,  111  N.  Y. 
Supp.  417;  Brush's  Case  (1877)  3 
Abb.  N.  C.  (N.  Y.)  225;  Com.  ex  rel. 
Nyce  v.  Kirkbride  (1869)  2  Brewst. 
(Pa.)  400;  Com.  ex  rel.  Stewart  v. 
Kirkbride  (1869)  2  Brewst.  (Pa.) 
419;  Gresh's  Case  (1892)  12  Pa.  Co. 
Ct.  295;  Com.  ex  rel.  Wright  v. 
Pennsylvania  Hospital  for  Insane 
(1906)  15  Pa.  Dist.  R.  497;  Com.  ex 
rel.  Norton  v.  Chapin  (1888)  45  Phila. 
Leg.    Int.    (Pa.)    434;    Re    Davidson 

(1915)  8  Ont.  W.  N.  481;  Re  King 

(1916)  —  Manitoba,  — ,  [19171  West. 
Week.  Rep.  182,  30  D.  L,  R.  599. 

But  it  was  held  in  Re  Sherman 
(1891)  17  R.  L  356,  22  Atl.  276,  as 
against  the  contention  that  proof  of 
the   cessation   of   the   necessity   for 


restraint  entitled  the  alleged  lunatic 
to  liberty,  that  one  restrained  of  her 
liberty  under  a  recognizance  given 
pursuant  to  R.  I.  Pub.  Laws,  chap.  819, 
§  2,  of  July  23,  1889,  the  condition 
of  which  was  that  she  should  not  go 
at  large  until  she  was  restored  to 
sound  mind,  could  not  be  dis- 
charged until  such  restoration  was 
.shown.  The  court,  in  answering  this 
contention,  said:  "This  section 
which  provides  for  the  recognizance 
also  provides  for  the  detention  of 
a  person,  if  such  recognizance  be  not 
given,  in  the  Butler  Hospital  for  the 
Insane  or  the  State  Asylum,  only 
until,  in  the  judgment  of  the  district 
court  of  the  district  in  which  he  is 
detained,  upon  inspection  and  exam- 
ination, such  person  be  declared  to 
be  restored  to  soundness  of  mind,  or 
to  be  no  longer  under  the  necessity 
of  restraint,  or  until  recognizance 
as  aforesaid,  satisfactory  to  the  court, 
shall  be  given.  Hence  it  is  argued 
that  the  intent  of  the  statute  was 
likewise  only  to  restrain  one  under 
recognizance  so  long  as  such  restraint 
should  be  necessary,  inasmuch  as  one 
may  be  discharged  from  actual  con- 
finement altogether  when  the  neces- 
sity for  restraint  ceases.  The  argu- 
ment is  not  without  force,  and  the 
court  would  be  quite  inclined  to  hold 
that  this  was  probably  the  intent  of 
the  statute,  if  the  language  of  the 
section  were  not  too  plain  to  admit 
of  such  a  construction.     As  the  Ian- 


tradictory,  the  court  has  no  oc- 
casion to  resort  to  the  apparent  in- 
tent of  the  section  as  a  guide  to  its 
meaning.  The  recognizance  provided 
for  has  the  single  condition  of  res- 
toration to  soundness  of  mind;  while, 
in  the  case  of  actual  confinement,  the 
alternatives  of  restoration  and  lack 
of  necessity  for  restraint  are  specially 
expressed.  The  natural  conclusion  is 
that  the  general  assembly  would  have 
expressed  the  same  alternatives  in 
the  first  part  of  the  section  as  in 
the  latter  part,  if  it  had  so  intended. 
Possibly  it  was  omitted  by  inadvert- 
ence; but  a  casus  omissus  cannot 
be  supplied  by  the  court.  This  would 
be  legislating  into  the  section  a  pro- 
vision which  is  not  there.  Matteson 
v.  Dederkey  (1878)  12  R.  I.  68.  The 
question  of  the  constitutionality  of  an 
act  which  requires  a  restraint  that  is 
unnecessary  has  not  been  argued,  and 
we  do  not  pass  upon  it.  In  the  case  of 
a  person  adjudged  to  be  insane, 
weighing  personal  right  against  pub- 
lic security,  we  are  not  prepared  to 
say  that  the  provision  is  plainly  void, 
even  though  it  may  not  be  clear  why ' 
a  person  should  be  absolutely  freed 
from  restraint  in  case  of  confinement, 
and  not  in  case  of  a  recognizance. 
It  is  to  be  noted  that  the  statute  pro- 
vides no  mode  of  discharging  a  re- 
cognizance given  under  it.  We  see 
no  way  in  which  it  can  be  done  except 
by  a  commission,  or  by  habeas  corpus ; 
in  both  of  which  cases  the  question  to 
be  determined  is  distinctly  stated  to 
be  the  question  of  sanity  or  insanity. 
It  follows,  from  the  plain  provision 
of  the  statute  requiring  restoration 
to  soundness  of  mind  before  the  re- 
cognizance can  be  discharged,  that 
the  petition  cannot  be  granted  simply 
upon  the  ground  that  necessity  for 
Mrs.  Carpenter's  restraint  does  not 
now  exist." 

Reasonable  doubt  as  to  the  mental 
condition  of  one  restrained  on  the 
ground  of  insanity  was  held  in  the  re- 
ported case  (SCHUTTE  v.  Schutte, 
ante,  711)  to  entitle  him  to  libera- 
tion. 

And  that  an  alleged  lunatic  should 
be  given  his  liberty  if  a  doubt  exists 


ex  rel.  Helmbold  v.  Kirkbride  (1876) 
33  Phila.  Leg.  Int.   (Pa.)  32. 

One  confined  in  a  state  insane 
asylum  was  held  in  Re  Davidson 
(1915)  8  Ont.  Week.  N.  481,  entitled  to 
his  liberty  where  it  appeared  that,  al- 
though he  was  of  weak  mind,  peculiar 
and  eccentric  to  a  degree,  he  was  quite 
able  to  take  care  of  himself,  and  not 
likely  to  do  hurt  or  harm  to  any  per- 
son. 

And  in  holding  that  the  evidence 
on  habeas  (orpus  proceedings  as  to 
the  relator's  restoration  to  sanity 
was  sufficient  to  justify  his  discharge 
from  confinement  in  an  insane  asylum, 
the  court,  in  Gresh's  Case  (1892)  12 
Pa.  Co.  Ct.  295,  said:  "Even  if  the 
evidence  balanced  it  would  be  our 
duty  to  discharge  the  relator  unless 
it  be  clearly  shown  to  the  court  that 
the  public  peace,  the  morals,  or  the 
interests  of  himself  and  family  imper- 
atively demand  his  detention." 

In  Lawrence  v.  Barlow  (1915)  77 
W.  Va.  289,  87  S.  E.  380,  on  habeas 
corpus  proceedings  to  secure  the  re- 
lease of  one  who  had  been  adjudged 
insane  and  committed  to  one  of  the 
hospitals  for  the  insane,  it  was  held 
that  the  evidence  showed  that  the 
petitioner  had  been  restored  to  sanity 
so  as  to  entitle  him  to  be  liberated 
from  his  confinement. 

And  it  is  stated  in  King  v.  Mc- 
Lean Asylum  (1894)  26  L.R.A.  784,  12 
C.  C.  A.  145,  21  U.  S.  App.  481.  64 
Fed.  331,  that  if  one  confined  in  a 
state  asylum  is  not  of  unsound  mind 
to  that  extent  that  he  is  incapable 
of  self-control  or  self-cure,  or  needs 
no  hospital  treatment,  he  is  entitled 
to  his  liberty  on  the  ground  that  his 
restraint  as  an  insane  person  cannot 
be  authorized. 

If  the  mentality  of  one  confined  in 
an  insane  asylum  is  not  generally  im- 
pah-ed,  and  he  is  admittedly  able  to 
transact  business  efficiently  and  to 
demean  himself  properly  among  his 
neighbors  and  friends,  but  he  is  al- 
leged to  be  suffering  from  paranoia, 
a  form  of  insanity  characterized  and 
evidenced  by  delusions,  sometimes 
concealed,  and  laboring  under  a  delu- 
sion as  to  his  wife's  demeanor  and 
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to  irrational  acts  and  conduct  respect- 
ing her,  and  the  evidence  of  the 
alleged  delusions,  constituting,  for 
the  most  part,  the  basis  of  expert  evi- 
dence of  his  insanity,  consists  of  the 
testimony  of  herself  and  her  close 
relatives,  uncertainty  as  to  her  motive 
in  the  lunacy  proceeding,  his  mental 
soundness  in  general,  inability  of  his 
friends  and  associates,  some  of  them 
being  physicians,  to  detect  any 
indications  of  his  insanity,  and  his 
abstention  from  pursuit  or  molesta- 
tion of  the  wife,  during  a  considerable 
period  of  practical  freedom,  after  his 
commitment,  are  sufficient  to  raise  a 
reasonable  doubt  as  to  his  mental 
condition  so  as  to  entitle  him  to  re- 
lease. (SCHUTTE  V.  ScHUTTE  (report- 
ed herewith)  ante,  711. 

And  in  ordering  the  future  dis- 
charge of  one  committed  to  an  insane 
asylum  as  a  violent  and  dangerous 
lunatic,  the  court,  in  Brush's  Case 
(1877)  3  Abb.  N.  C.  (N.  Y.)  225, 
classifying  him  as  being  on  the 
borderland  of  insanity,  said:  "The 
case  of  this  petitioner  is  one  which, 
after  a  thorough  personal  examina- 
tion of  him,  and  inquiry  into  his 
antecedents,  his  heredity,  and  his 
habitual  demeanor,  I  am  satisfied  be- 
longs to  the  borderland  of  insanity. 
There  are  physical  paradoxes  in  his 
condition  which  indicate  weakness 
and  instability  of  the  brain.  Al- 
though quite  muscular,  he  yet  has  a 
weak  pulse,  flabby  tongue,  and  en- 
larged pupils,  not  sensitive.  He 
flushed  easily,  and  appears  to  be  very 
excitable  naturally.  There  is  evi- 
dence of  passive  congestion  of  brain. 
He  has  led  a  roving  life,  indicative 
of  instability  of  purpose,  having  been 
in  various  branches  of  military  and 
naval  life,  and  is  now  a  dentist, 
though  recently  without  occupation, 
and  apparently  only  drifting  from  day 
to  day.  Has  had  an  uncle  and  aunt 
insane.  He  presents  the  basis  of  a 
case  of  latent  lunacy  with  not  yet 
suflicient  development  to  pronounce 
him  insane.  But  his  condition  is  one, 
nevertheless,  ^hich  may  be  said  to 
oscillate  between  insanity  and  imper- 
fect sanity,  for  any  disturbance  of 


boundary.  Under  the  ruling  in  Ander- 
sen V.  State  (1876)  43  Conn. 
514,  21  Am.  Rep.  669,  he  could  scarce- 
ly be  convicted  of  any  crime  of 
violence  where  the  offense  consists  of 
an  act  coupled  with  a  particular  in- 
tent. Nevertheless,  in  a  quiet,  dis- 
ciplined mode  of  life,  he  would  un- 
doubtedly possess  the  legal  compe- 
tency necessary  for  the  exercise  of 
all  his  civil  rights.  His  life  may  be 
said  to  have  been  cast  in  the  border- 
land of  insanity.  But  as  no  chart  has 
yet  been  made  of  the  shadowy  land 
that  lies  between  the  boundaries  of 
sanity  and  insanity,  we  know  nothing 
positively  of  its  extent  or  the  fluctua- 
tions which  its  area  at  times  under- 
goes. A  little  more  or  a  little  less 
on  this  side  or  that  may  change  the 
entire  character  of  an  individual, 
and  convert  him  from  a  responsible 
into  an  irresponsible  being.  .  .  . 
While  the  law  cannot  overlook  the 
antecedents  of  an  insane  man,  in 
estimating  the  permanent  effects  of 
such  conditions  upon  his  recovery,  it 
must  still  recognize  the  fact  that 
the  operations  of  nature  are  benef- 
icent, and  generally  tend  towards 
restoration,  even  though  barred  by 
insuperable  obstacles  at  every  stage 
of  progress  towards  convalescence. 
In  order  to  determine,  then,  how  far 
a  mind  may  recover  its  equilibrium, 
we  must  first  ascertain  how  far  it  has 
been  disorded,  temporarily  or  habitu- 
ally. In  the  case  before  me,  I  find 
that  the  petitioner  has  been,  not  so 
properly  speaking,  insane,  as  laboring 
under  a  chronic  irritation  of  brain, 
which  led  him  to  irrepressible  vio- 
lence when  excited,  because  of  the 
existing  state  of  mental  weakness 
which  such  a  brain  always  produces. 
He  was  very  properly  arrested  and 
committed  as  a  lunatic,  because  his 
conduct  and  mental  physiognomy 
were  consistent  with  no  other  theory 
than  that  of  insanity.  Meanwhile,  t]^e 
quiet  and  seclusion  of  the  asylum 
have  restored  him  to  his  natural  con- 
dition, and  as  he  is  no  longer  in  a 
dangerous  state  mentally,  to  himself, 
or  dangerous  to  others,  and  does 
not  need  any  further  medical  treat- 


minute  to  be  entered  upon  the  record 
books  of  the  asylum,  as  my  judgment 
in  the  premises,  viz. :  'After  an  exam- 
ination into  the  case  of  Mr.  Rodman 
A.  Brusy,  I  am  of  opinion  that,  at -the 
time  he  was  brought  to  this  asylum, 
he  exhibited  symptoms  of  mental  dis- 
turbance, which,  being  accompanied 
with  violence,  justified  his  being 
placed  here  as  an  alleged  lunatic.  As 
no  other  symptoms  have  exhibited 
themselves  since  then,  and  he  may 
have  escaped  an  open  manifestation 
of  insanity,  although  having  an  in- 
heritance of  that  kind,  I  think  he 
should  remain  under  observation  un- 
til,  at  least,  November  1,  next,  when, 
if  nothing  more  reveals  itself  in  him, 
he  should  be  discharged  as  not  in- 
sane.' " 

But  one  afflicted  with  paranoia  was 
held  in  Com.  ex  rel.  Wright  v. 
Pennsylvania  Hospital  for  Insane 
(1906)  15  Pa.  Dist.  R.  497,  not  to  have 
been  shown  to  have  improved  mental- 
ly to  such  an  extent  as  to  justify  the 
court  in  discharging  him  from  the 
insane  asylum.  The  court  said  that  it 
was  a  case  in  which  it  must  rely  al- 
most exclusively  upon  the  testimony 
of  expert  alienists;  and  it  appeared 
from  the  testimony  of  the  lunatic's 
own  alienists  that,  although  his  condi- 
tion had  improved  greatly  since  his 
commitment,  he  was  still  suffering 
from  paranoia,  and  that,  although  he 
had  it  in  its  mildest  form,  it  was  a 
typical  case  and  was  a  dangerous  and 
incurable  alTection  of  the  mind,  and 
that  he  still  entertained  a  large  num- 
ber of  his  former  delusions. 

And  in  Re  Sherman  (1891)  17  R.  I. 
356,  22  Atl.  276,  the  court  refused 
to  release  a  person  of  unsound  mind, 
because  of  the  uncontradicted  opin- 
ions of  unprejudiced  experts  of  high 
standing  that  he  was  still  insane,  al- 
though the  court  was  unable  to  detect 
the  existence  of  mental  disorder  upon 
the  appearance  of  the  lunatic  before 
the  court  and  his  subjection  to  a  long 
and  searching  examination. 

And  in  Re  Lee  (1903)  —  N.  J.  Eq. 
— ,  55  Atl.  lO"?,  where  it  appeared 
that  the  petitioner  for  a  writ  of  habeas 
corpus  to  secure  his  release  from  an 


because  he  was  a£9icted  with  paranoia 
manifested  by  his  insane  delusion  as 
to  the  existence  of  a  conspiracy 
organized  for  the  purpose  of  accom- 
plishing his  business  ruin,  the  evi- 
dence, which  showed  that  he  still 
labored  under  such  delusion,  was  held 
not  to  entitle  him  to  release. 

Upon  a  habeas  corpus  proceeding 
to  obtain  the  release  from  an  insane 
asylum  of  one  afflicted  with  paresis, 
it  was  held  in  Com.  ex  rel.  Norton  v. 
Chapin  (1888)  45  Phila.  Leg.  Int. 
(Pa.)  434,  that  the  evidence  did  not 
show  that  he  had  been  so  restored  to 
reason  as  to  justify  his  release. 

And  in  Re  Andrews  (1908)  126  App. 
Div.  794,  111  N.  Y.  Supp.  417,  it  was 
held  that  the  evidence  did  not  show 
that  one  in  confinement  in  a  state 
asylum  had  been  so  far  restored  to 
reason  as  to  justify  her  release. 

In  Com.  ex  rel.  Uelmbold  v.  Kirk- 
bride  (1876)  33  Phila.  Leg.  Int.  (Pa.) 
32,  the  evidence  was  held  not  to 
justify  the  liberation  of  an  alleged 
lunatic.  The  court  analyzed  the  testi- 
mony by  the  following  rules:  "In 
marshaling  evidence  greater  weight 
should  be  given  to  the  judgment  of 
.medical  experts,  and  those  closely 
allied  and  associated  with  the  relator, 
whose  opportunities,  in  consequence, 
the  better  qualify  them  to  speak  with 
accuracy.  Next  to  these,  great  re- 
spect should  be  accorded  to  those  lay 
witnesses  whose  intercourse  and  pub- 
lic relations  with  men  enable  than, 
from  experience  and  observation,  to 
form  an  opinion  of  men's  motives  from 
their  speech  and  action." 

And  in  Re  King  (1916)  —  Mani- 
toba, — ,  80  D.  Lk  R.  699,  where  the 
evidence  was  held  not  to  justify  the 
release  of  one  confined  in  an  insane 
asylum,  the  court  said:  "It  is  very  ap- 
parent that  the  man  is  afflicted  with 
insane  delusions,  but  that  is  not 
enough  to  justify  his  detention  in  an 
asylum;  his  being  at  large  must  in- 
volve a  danger  to  either  himself  or 
other  members  of  the  community. 
That  he  contemplates  resorting  to 
violence  is  apparent  frt>m  his  numer- 
ous letters,  and,  with  a  man  in  his 
mental  condition,  it  cannot  be  foreseen 


ANNO.— INSANE  PERSON— RELEASE— MENTAL  CONDITION.     719 


wnat  form  that  violence  may  take.  I, 
therefore,  find  that  he  is  insane  and 
dangerous  to  be  at  large." 

A*  affected  hj  fact  that  oae  lias  been 
oliarged  witlt  crime. 

The  commitment  to  an  insane  asy- 
lum of  one  who  has  successfully  de- 
fended a  charge  of  crime  by  showing 
insanity  usually  occurs  only  in  cases 
of  homicide,  and  as  the  liberation 
from  the  asylum  of  one  who  has,  while 
insane,  killed  a  fellow  being,  is 
apt  to  be  dangerous  to  the  community, 
the  court  generally  requires  a  stronger 
showing  as  to  the  restoration  to 
sanity  of  such  a  one,  in  order  to  ob- 
tain his  release,  than  in  the  case  of 
an  alleged  incompetent  who  has 
never  been  convicted  or  charged 
with  a  crime. 

Thus,  the  evidence  was  held  in 
People  ex  rel.  Thaw  v.  Lamb  (1909) 
118  N.  Y.  Supp.  389,  not  to  justify  the 
release  of  one  who,  after  being  ac- 
quitted of  homicide  on  the  .ground  of 
insanity,  was  committed  to  the  state 
insane  asylum  as  afflicted  with  para- 
noia, evidenced  by  insane  delu- 
sions. The  court  analyzed  the  evi- 
dence and  placed  its  decision  upon 
five  grounds:  First  ground,*  the 
agreement  of  all  the  experts  that  in 
a  case  of  true  paranoia  recovery  is 
very  doubtful;  second  ground,  the 
opinion  of  the  asylum  doctor  in 
charge  of  th4  alleged  lunatic  that  he 
was  still  insane  to  the  degree  that 
his  discharge  would  be  dangerous; 
third  ground,  the  lack  of  force  in  the 
lay  testimony  showing  rational  con- 
duct on  the  lunatic's  part,  because  of 
the  avoidance  by  the  lay  witnesses  in 
talking  with  him  of  all  allusion  to 
his  homicidal  act  and  his  delusive  be- 
lief; fourth  ground,  because  the  testi- 
mony of  the  alienists  called  for  the 
defendant,  as  to  the  lunatic's  present 
condition,  was  more  convincing  than 
that  of  those  called  for  the  lunatic; 
fifth  ground,  because  the  personal 
observation  by  the  judge  of  the  con- 
duct of  the  lunatic,  his  actions  and 
speech  in  the  court  room,  both  on  and 
off  the  witness  stand,  impressed 
him  with  the  opinion  that  the  lunatic 
was  still  of  unsound  mind. 

And  in  Re  Ostatter  (1918)  103  Kan. 


487,  175  Pac.  377,  where  one  who  was 
acquitted  upon  a  charge  of  murder 
upon  the  ground  that  he  was  insane 
at  the  time  of  the  commission  of  the 
offense,  and  who  was  committed  to 
the  state  asylum  for  the  dangerous 
insane,  under  a  statute  which  per- 
mitted the  liberation  of  one  so  con- 
fined only  when  the  proper  state 
authorities  found  that  he  was  wholly 
recovered,  and  that  no  one  would  be 
in  danger  by  reason  of  his  discharge, 
it  was  held  that  his  release  was  not 
justified  where  he  offered  some  testi- 
mony to  the  effect  that  he  had  re- 
covered, was  mentally  normal,  and 
that  the  life  of  no  one  would  be  en- 
dangered by  his  release,  but  other 
evidence  was  offered  to  the  follow- 
ing effect:  "That  petitioner  was 
afflicted  with  the  Jacksonian  form  of 
epilepsy  of  the  grand  mal  type, 
which  is  said  to  be  incurable,  and 
that  so  long  as  these  seizures  continue 
he  is  unfit  to  be  at  large.  One  wit- 
ness who  testified  in  behalf  of  the 
petitioner  stated  that  he  appeared  to 
be  normal,  but  he  admitted  that  he 
had  no  knowledge  of  epilepsy  or  its 
effects.  A  physician  who  was  a 
specialist  in  nervous  diseases  ex- 
pressed the  opinion  that  the  petitioner 
was  normal  mentally,  but  on  cross- 
examination  he  stated  that  one  having 
epileptic  seizures  within  the  last  six 
months  ought  not  to  be  released. 
Another  witness  testified  that,  if  he 
had  an  epileptic  fit  of  the  type 
mentioned,  he  was  not  cured  of 
epilepsy.  There  was  considerable 
testimony  to  the  effect  that  the  pe- 
titioner had  had  several  attacks  of 
epilepsy  within  six  or  seven  days  be' 
fore  the  testimony  was  given." 

And  in  Re  Palmer  (1904)  26  R.  L 
486,  59  Atl.  746,  where,  by  reason  of 
the  entire  unanimity  of  opinion  on  the 
part  of  the  attorney  general,  Court, 
and  counsel  for  the  defense  upon 
the  question  of  insanity  of  one  in- 
dicted for  murder,  the  incompetent 
was  found  not  guilty,  and  it  appeared 
that  subsequently  a  commission  re- 
ported that  his  mental  condition  had 
not  changed,  but  that  he  was  still 
insiane  by  reason  of  a  defective  brain, 
and  needed  care  and  restraint  for  his 
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own  best  good  and  the  safety  of  the 
community,  it  was  held,  in  view  of 
these  facts,  and  because  the  court  was 
charged  with  the  high  and  imperative 
duty  of  protecting  the  people  from 
physical  injury  and  violence  at  the 
hands  of  irresponsible  persons,  that, 
in  order  to  warrant  the  discharge  of 
the  incompetent  from  his  confinement, 
he  must  show,  by  a  clear  and  strong 
preponderance  of  the  evidence,  that 
he  was  not  insane,  and  that  his  going 
at  large  would  not  be  dangerous  to  the 
public  peace.  The  court  said  they 
were  well  aware  that  so  strict  a  rule 
did  not  obtain  in  all  cases  of  this 
sort,  that  is,  in  petitions  under  the 
statutes  of  the  various  states  for  the 
release  of  persons  confined  in  state 
insane  asylums,  but  that  they  thought 
it  should  be  the  rule  in  a  case  like 
the  one  before  them,  and  that  they 
therefore  adopted  it,  and  would  be 
governed  by  it.  The  court  further 
stated  that  two  questions  were  pre- 
sented by  the  petition  for  the  lunatic's 
release,  namely,  first.  Is  he  now  in- 
sane? and  second.  Will  his  going  at 
large  be  dangerous  to  the  public 
safety?  and  that  if  the  evidence  clear- 
ly and  convincingly  showed  that  both 
of  these  questions  should  be  answered 
in  the  negative,  the  petition  should 
be  granted,  but  if  it  failed  to  show 
that  either  should  be  thus  answered, 
the  petition  should  be  denied.  The 
court  reviewed  the  testimony,  and 
concluding  said:  "It  clearly  appears 
.  .  .  that  the  testimony  bearing 
upon  the  questions  at  issue  is  very 
conflicting.  Eminent  experts  on  one 
side  are  arrayed  against  eminent  ex- 
perts on  the  other  side.  Doctors 
disagree.  A  bare  majority  of  those 
called  are  of  the  opinion  that  the 
petitioner  is  sane,  while  a  large  mi- 
nority are  of  the  opinion  that  he  is 
insane.  The  former  are  also  of  the 
opinion  that  it  is  safe  for  the  peti- 
tioner to  go  at  large  in  the  com- 
munity, while  the  latter  are  of  the 
opinion  that  his  going  at  large  would 
be  dangerous  to  the  public.  And  as 
to  the  testimony  of  the  experts, 
called  by  the  petitioner,  bearing  up- 
on this  second  point,  it  is  to  be  ob- 
served that  it  is  based  in  the  main 


upon  the  assumption  that  he  will  not 
be  subject  in  the  future  to  similar 
unfavorable  influences  as  he  was  prior 
to  the  homicide.  In  other  words, 
several  of  the  experts  substantially 
admit  that,  if  the  petitioner  should 
again  indulge  in  his  vicious  habits, 
which  need  not  be  here  specified,  and 
be  thrown  into  his  former  or  similar 
surroundings,  the  physical  and  mental 
conditions  which  existed  at  the  time 
of  the  homicide  might  again  appear. 
That  opinions  based  upon  the  assump- 
tion that  the  petitioner  will  have 
better  surroundings  and  be  subject 
to  better  influences  in  the  future  than 
in  the  past,  and  that  if  given  his 
freedom  he  will  be  able  to  control  his 
appetites  and  passions  so  as  not  again 
to  become  a  menace  to  the  public 
safety,  are  evidently  and  necessarily 
largely  conjectural,  or,  at  best,  that 
they  are  based  only  upon  proba- 
bilities, and  hence  not  entitled  to 
very  much  weight  as  evidence  in  a 
case  of  this  sort,  is  apparent.  More- 
over, the  petitioner  is  necessarily  be- 
ing judged  largely  by  his  present  con- 
dition and  surroundings.  He  is  now 
under  restraint.  He  is  under  the 
very  •  best  of  influences,  and  the 
treatment  which  he  is  receiving  is 
highly  promotive  of  his  mental  and 
moral  growth  and  development,  and 
also  of  his  best  good  physically,  as 
is  clearly  shown  by  the  very  marked 
improvement  which  he  has  made  in  all 
of  these  directions  during  his  confine- 
ment. Judging  him  under  such  favor- 
able circumstances  regarding  what 
will  probably  be  his  condition  and 
conduct  if  released  furnishes  but 
slight  evidence  in  support  of  the  claim 
that  he  can  yet  be  safely  trusted  to 
go  at  large.  And  we  are  bound  to 
consider  this  testimony  in  view  of  his 
imbecility,  his  insanity  as  found  by 
the  jury,  and  subsequently  confirmed 
and  established  by  a  commission  of 
lunacy  composed  of  eminent  experts, 
his  former  depraved  habits  and  tend- 
encies, and  also  in  view  of  the  appall- 
ing fact  that  he  has  taken  a  human 
life.  Not  only  is  the  expert  testimony 
conflicting  in  that  the  testimony  of 
the   doctors  called  in  behalf  of  the 
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of  those  called  by  the  state,  but  it 
is  also  conflicting  in  that  the  experts 
called  by  the  petitioner  disagree  with 
each  other  upon  the  question  of  his 
sanity  at  the  time  of  and  subsequent 
to  the  homicide,  and  also  in  that  the 
testimony  of  the  experts  who  were 
called  by  the  petitioner  when  he  was 
defendant  in  said  indictment  for  mur- 
der sharply  conflicts  with  their  testi- 
mony as  now  given  regarding  the 
same  question.  They  endeavor  to  ex- 
plain the  latter  conflict  on  the  ground 
that  from  their  subsequent  study  of 
the  case,  and  from  the  facts  which 
have  since  come  to  their  knowledge, 
they  were  mistaken  in  some  of  their 
conclusions  at  the  former  trial.  But 
if  mistaken  then,  may  they  not  be 


conflict  naturally  causes  us  to  hesitate 
long  before  allowing  such  testimony 
to  be  controlling  in  a  matter  of  so 
much  importance  to  the  public  as  is 
the  release  of  a  man  who  has  taken 
a  human  life.  In  short,  the  evidence 
in  the  case,  taken  as  a  whole,  fails  to 
convince  us  that  the  petitioner  is 
sane  or  that  it  is  safe  for  him  now 
to  go  at  large.  We  are,  therefore,  of 
opinion,  after  a  very  careful  and 
diligent  study  of  the  evidence,  and 
upon  full  and  deliberate  consideration 
of  the  case  in  all  its  phases,  that 
neither  of  the  questions  hereinbefore 
propounded  can  be  answered  by  us 
in  the  negative,  and  hence  that  the 
petitioner  fails  to  show  that  he  is 
entitled  to  be  discharged."     G.  V.  I. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS 

V. 

WILLIAM  LARDNER,  Plff.  in  Err. 

nUnota  Supreme  Court  — December  92,  1021. 
(800  111.  264,  133  N.  E.  875.) 

Larceny  —  suflSciency  of  taking  —  attempt. 

1.  One  who  takes  articles  from  a  show  case  in  a  store  and  .places  them 
in  his  pocket,  with  intent  to  steal  them,  is  guilty  of  larceny  although  he 
leaves  his  coat  on  an  adjoining  counter,  and  he  cannot  be  convicted  of 
an  attempt  to  commit  that  crime. 

[See  note  on  this  question  beginning  on  page  724.] 

Criminal  law  —  attempt  —  evidence     attempt   upon   evidence   showing  the 
showing  commission  of  crime.  consummated  commission  of  the  crime. 

2.  One  cannot  be  convicted  of  an  [See  8  R.  C.  L.  277.] 


Error  to  the  Criminal  Court  for  Cook  County  (Dever,  J.)  to  review  m 

judgment  convicting  defendant  of  attempt  to  commit  larceny.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Short  &  Guenther  and 
Charles  P.  R  Macaulay,  for  plaintiff 
in  error: 

When  one  moves  property  of  an- 
other, with  felonious  intent,  though 
but  a  short  distance,  he  commits  lar- 
ceny. 

18  Am.  &  Eng.  Enc.  Law,  497;  25 
Cyc.  22. 

There  can  be,  no  conviction  for  at- 
tempting to  commit  a  crime,  unless  it 
is  proved  that  the  defendant  failed 
19  A.L.R.— 46. 


to  complete  the  crime  alleged  to  have 
been  attempted. 

Graham  v.  People,  181  111.  477,  47 
L.R.A.  731.  55  N.  E.  179;  People  v. 
Purcell,  269  111.  467,  109  N.  E.  1007; 
16  C.  J.  113,  note  10. 

Messrs.  Edward  J.  Brundage,  Attor- 
ney General,  George  C.  Dixon,  Assist- 
ant Attorney  General,  Robert  E. 
Crowe,  Edward  E.  Wilson,  Clyde  C. 
Fisher,  and  Henry  T.  Chace,  Jr.,  for 
the  People: 
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An  attempt  to  commit  a  crime  is  an 
endeavor  to  accomplish  it,  carried  be- 
yond mere  preparation,  but  falling 
abort  of  execution  of  the  ultimate  de- 
aiga,  in  any  part  of  it. 

Patrick  v.  People,  132  111.  529,  24 
N.  E.  619;  Rodriquez  v.  State,  —  Tex. 
Crim.  Rep.  — ,  71  S.  W.  596,  14  Am. 
Crim.  Rep.  424;  State  v.  Wolfe,  6 
Penn.  (Del.)  323,  66  Atl.  739;  State 
V.  Knolle,  90  Mo.  App.  2^;  People  v. 
Meyer,  76  Cal.  383,  17  Pac.  431;  Hicks 
v.  State,  101  Ga.  681,  28  S.  E.  917. 

Possession  is  not  taken  until  the 
thief  exercises  complete  and  exclusive 
control  over  the  thing  taken. 

25  Cyc.  21. 

Cartwrigrht,  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error,  William 
Lardner,  was  indicted  in  the  crim- 
inal court  of  Cook  county,  and  in 
the  first  count  of  the  indictment 
■was  charged  with  larceny  of  five 
hand  bags  of  the  value  of  $25  each, 
the  proi)erty  of  Harry  Morris  and 
John  P.  Mann,  partners  doing  busi- 
ness as  Morris,  Mann,  &  Reilly,  and 
in  the  second  count  was  charged 
with  receiving  the  same  property 
kno;ing  that  it  had  been  stolen. 
A  trial  resulted  in  a  verdict  finding 
him  guilty  of  an  attempt  to  commit 
larency,  and  finding  the  value  of  the 
property  to  be  $125  and  his  age 
about  twenty-six  years.  The  court 
overruled  motions  for  a  new  trial 
and  in  arrest  of  judgment,  and  sen- 
tenced him  to  imprisonment  in  the 
penitentiary. 

On  the  trial  the  evidence  for  the 
people  was  to  the  following  effect: 
The  defendant  entered  the  store  of 
Morris,  Mann,  &  Reilly  and  took 
five  beaded  hand  bags  from  a  show 
case  and  put  them  in  the  pocket  of 
his  overcoat,  which  he  was  carrying 
on.  his  arm.  He  did  not  appear  to 
be  doing  anjrthing,  and  was  accosted 
by  one  of  the  salesmen  who  asked 
him  If  he  was  waited  on,  and  he  re- 
plied that  he  was  waiting  for  one 
of  the  salesmen,  whose  name  he 
gave.  One  of  the  employees  said, 
in  the  presence  of  the  defendant, 
that  he  was  the  man  whom  they 
had  complaints  about  being  in  the 
place.     He  became  indignant  and 


gave  an  assumed  name,  and  said 
that  he  had  a  store,  and  that  was 
no  way  to  treat  a  customer,  and  he 
would  not  buy  any  more  goods.  He 
left  the  store,  and  about  ten  or  fif- 
teen minutes  afterward  his  over- 
coat was  found  lying  on  a  show 
case  about  6  feet  from  the  one 
from  which  the  beaded  bags  had 
been  taken,  and  they  were  found 
in  the  pocket  inside  of  the  overcoat. 
The  defendant  testified  that  the 
overcoat  did  not  belong  to  him,  and 
that  he  did  not  take  the  bags  from 
the  show  case  or  put  them  in  the 
overcoat. 

The  question  raised  by  an  assign- 
ment of  error,  and  the  argument  in 
support  of  it,  are  that  the  evidence 
for  the  people  only  tended  to  prove 
the  completed  offense  of  larceny, 
and  therefore  there  could  be  no  con- 
viction for  an  attempt  to  commit 
the  crime  resulting  in  a  failure. 
The  defendant  was  indicted  for 
larceny,  which  is  defined  by  §  167 
of  division  1  of  the  Criminal  Code 
(Kurd's  Rev.  Stat.  1919,  chap.  38) 
as  the  felonious  stealing,  taking,  and 
carrjring,  leading,  riding,  or  driving 
away  the  personal  goods  of  another. 
He  was  found  guilty  of  an  attempt 
to  commit  larceny  under  §  1  of  divi- 
sion 2  of  the  Criminal  Code 
(Hurd'B  Rev.  Stat.  chap.  38,  §  273) , 
which  prescribes  punishment  of 
"whoever  attempts  to  commit  any 
offense  prohibited  by  law,  and  does 
any  act  towards  it,  but  fails,  or  is 
intercepted  or  prevented  in  its  exe- 
cution." 

The  essential  elements  of  larceny 
are  a  felonious  taking  by  which  the 
owner  is  deprived  of  possession,  and 
the  thief  acquires  such  possession 
for  an  appreciable  period  of  time,  al- 
though it  may  be  only  for  a  moment. 
An  attempt  to  commit  larceny  is  the 
unfinished  crime.  The  essentials  of 
the  attempt  are  the  intent  to  com- 
mit the  crime,  the  performance  of 
some  overt  act  towards  its  commis- 
sion, and  a  failure  to  consummate 
the  crime.  Whenever  one  intending 
to  commit  the  crime  of  larceny  does 
an  act  toward  it,  but  is  intercepted, 
or  some  accident  intervenes  so  that 
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he  fails  to  accomplish  what  he  in- 
tended, it  is  an  attempt  within 
the  statute.  If  there  is  such  intent 
and  an  endeavor  to  accomplish  the 
crime  by  some  act  falling  short  of 
the  execution  of  the  ultimate  de- 
sign, it  constitutes  the  attempt. 
Patrick  v.  People,  132  111.  529,  24 
•N.  E.  619;  Scott  v.  People,  141  111. 
^95,  30  N.  E.  329.  A  failure  to  con- 
summate the  crime  is  as  much  an 
essential  element  of  an  attempt  as 
the  intent  and  the  performance  of 
an  overt  act  towards  its  comihis- 
sion. 

Evidence  that  a  crime  has  been 
committed  will  not  sustain  a  ver- 
dict for  an  attempt  to  commit  it, 
because  the  essential  element  of  in- 
terception or  prevention  of  execu- 
tion is  lacking.  'Graham  v.  People, 
181  111.  477,  47  L.R.A.  731,  55  N. 
E.  179;  People  v.  Purcell,  269  HI. 
467,  109  N.  E.  1007;  United  States 
V.  Quincy,  6  Pet.  464,  8  L.  ed.  465; 
1  Wharton,  Crim.  Law,  §  173;  16 
C.  ,J.  113.  When  an  indictment 
-charges  an  offense  which  includes 
within  it  a  lesser  offense,  the  defend- 
ant, though  acquitted  of  the  higher 
■offense,  may  be  convicted  of  the 
lesser;  but  that  rule  cannot  be  ap- 
plied to  an  attempt  defined  by  the 
statute,  because  an 
mti^viiJ^''     essential  element  of 

dene«  ahowlaac        the      attempt      iS      a 

eo««i„io«  o7  f^jjyj.^  ^Q  consum- 
mate the  crime. 
The  statute  only  includes  a  case 
where  there  is  a  direct,  ineffectual 
act  toward  the  commission  of  crime. 
If  .the  evidence  for  the  people  proved 
■th^  diefendant  guilty  of  the  crime 
of  larceny,  he  could  not  be  convicted 
for  an  attempt  which  failed. 

The  evidence  for  the  people  was 
£hat  ,the  defendant  took  the  five 
lieaded  hand  bags  out  of  the  show 
case  where  they  were  kept,  whicl> 
proved  the  felonious  taking.  He  put 
th^m  in  the  inside  pocket  of  the 
overcoat,  which  he  was  carrying,  so 
ihat  he  took  complete  physical  con- 
trol of  the  property,  and  there  was 
«  complete  severance  from  the  pos- 
jiession  of  the  owners  from  whom 
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the  bags  were  taken.  He  took  the 
overcoat  containing  the  bags  to  an- 
other show  case  about  6  feet  away, 
where  he  laid  the  overcoat  down, 
but  if  the  goods  were  actually  car- 
ried away  even  the  least  distance 
it  was  sufficient  to  constitute  lar- 
ceny. Where  a  thief,  being  discov- 
ered in  the  very  act  of  taking,  im- 
mediately abandons  or  returns  the 
thing,  he  has  nevertheless  commit- 
ted larceny:  Taking  goods  and  put- 
ting them  into  a  place  for  conven- 
ient removal  is  the  taking  of 
property,  and  if  one  takes  the  goods 
of  another  out  of  the  place  where 
they  are  put,  although  he  is  detected 
before  they  are  actually  carried 
from  the  owner's  premises,  the 
crime  is  complete,  as  in  case  of  tiie 
removal  of  an  article  from  one  place 
to  another  in  the  same  house.  State 
v.  Wilson,  1  N.  J.  L.  439, 1  Am.  Dec. 
216.  Any  change  of  location  where- 
by complete  control  of  the  article 
is  transferred  from  the  true  owner 
to  the  thief  is  sufficient  evidence  of 
the  taking  away.  Lundy  v.  State, 
60  Ga.  143.  Where  a  thief  put  his 
hand  in  the  pocket  of  another  and 
lifted  a  pocketbook,  although  he  was 
prevented  by  the  ovmer  from  re- 
moving it  from  the  pocket,  it  was 
held  to  be  a  taking.  Harrison  v. 
People,  50  N.  Y.  518,  10  Am.  Rep. 
'  517.  The  removal  bf  goods  from 
one  place  to  another  in  a  railway 
car  constitutes  a  taking  away. 
State  V.  Rozeboom,  145  Iowa,  620, 
29  L.R.A.(N.S.)  37,  124  N.  W.  783. 
The  removal  of  goods  from  their 
accustomed  place  to  another  place 
in  the  same  store  is  carrying  away. 
State  v.  Higgins,  88  Mo.  354.  If 
an  article  is  secured  by  a  string  or 
chain  which  is  not  broken,  there  is 
no  taking  which  will  constitute  lar- 
ceny. So  taking  a  coat  from  a  dum- 
my figure  in  a  store,  which  was  not 
carried  away  because  it  was  at- 
tached to  the  dummy  by  a  chain  and 
the  dummy  attached  to  the  building, 
did  not  constitute  larceny.  People 
v.  Meyer,  75  Cal.  383,  17  Pac.  431. 
Attempting  to  remove  brass  jour- 
nals from  a  railroad  car,  but  not 
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actually  succeeding  in  doing  so,  did 
not  constitute  larceny.  State  v. 
Knolle,  90  Mo,  App.  238. 

When  the  defendant  took  the 
beaded  bags  from  a  show  case,  put 
them  in  his  overcoat  pocket,  carried 
them  about  6  feet  and  laid  the  over- 
coat containing  them  on  another 
show  case,  he  exercised  complete 
and  exclusive  control  over  them. 
The  evidence  established  the  felo- 
nious taking  which  removed  the 
beaded  bags  from  the  possession  of 
the  owners  and  the  carrying  away 


within  the  terms  of  the  statute  as 
construed     by     all  ,„,„,_„- 

courts,         and         the   clencr  ot  taklns 

facts  that  the  pos-  —""»••*• 
session  of  the  defendant  was  brief 
and  the  goods  were  not  removed 
from  the  store  are  immaterial.  The 
only  evidence  in  the  case  for  the 
people  proved  the  crime  of  larceny, 
and  the  defendant  could  not  be  con- 
victed of  an  attempt  to  commit  the 
crime  which  failed. 

The  judgment  is  reversed,  and 
the  cause  remanded. 


ANNOTATION. 
What  amounts  to  atportaticm  v^ch  will  support  charge  of  larceny. 


I.  Scope  of  note,  724. 
II,  Generally,  724. 

III,  Sale  of  property  of  another,  726. 

IV.  Changing  position  of  property,  726. 
V.  Moving  property  to  another  place  on 

same  premises,  726. 
VI.  Rule  applied  to  particular  property, 
727. 

/.  Scope  of  note. 

This  note  discusses  what  constitutes 
an  asportation  of  property  taken,  with 
intent  to  steal,  sufficient  to  conBum- 
mate  the  crime  of  larceny,  but  does 
not  consider  the  related  question  what 
constitutes  a  taking. 

In  Texas  the  words  "carry  away" 
are  not  included  in  the  statutory  defi- 
nition of  theft.  "The  'carrying  away' 
or  'asportation,'  which  constituted  an 
essential  element  of  larceny  at  com- 
mon law,  is  not  necessary,  under  our 
[the  Texas]  statute,  to  complete  the 
offense.  .  .  .  The  many  nice  dis- 
tinctions in  the  old  common-law  au- 
thorities, as  to  what  constitutes  a 
sufficient  asportation,  are  thus  inap- 
plicable to  theft,  as  defined  in  the 
Code."  Hall  v.  State  (1874)  41  Tex. 
287.  See  to  the  same  effect,  Hartman 
v.  State  (1919)  85  Tex.  Crim.  Rep. 
582,  213  S.  W.  936.  The  Texas  cases 
are,  therefore,  not  within  the  scope  of 
this  annotation. 

//.  OeneraUy, 
To  constitute  an  asportation  within 
the  law  of  larceny,  "the  least  removal 
of  the   thing  taken   from  the   place 


where  it  was  before"  is  sufficient, 
"though  it  be  not  quite  carried  off." 
State  V.  Gazell  (1860)  30  Mo.  92.  To 
the  same  effect,  see  State  v.  Green 
(1879)  81  N.  C.  560;  State  v.  Craige 
(1883)  89  N.  C.  475,  45  Am.  Rep.  698; 
State  V.  Mitchener  (1887)  98  N.  C 
689,  4  S.  E.  26.  See  also  Rex  v.  Raw- 
lins (1803)  2  East,  P.  C.  (Eng.) 
617;  Reg.  v.  Cheeseman  (1862)  Leigh 
&  C.  C.  C.  (Erig.)  140,  81  L.  J.  Mag. 
Cas.  N.  S.  89,  8  Jur.  N.  S.  143,  5  L.  T. 
N.  S.  717,  10  Week.  Rep.  255,  9  Cox,  C. 
C.  100;  State  v.  Wolf  (1907)  6  Penn. 
(Del.)  323,  66  Atl.  739. 

"It  is  a  sufficient  carrying  away  to 
constitute  the  offense  of  larceny,  if 
the  goods  are  removed  from  the  place 
where  they  were,  and  the  felon  has 
for  an  instant  the  entire  and  absolute 
possession  of  them."  State  v.  Jack- 
son (1871)  65  N.  C.  805. 

"A  bare  removal  .  .  .  from  the 
place  where  the  goods  are  found, 
though  the  thief  does  not  make  off 
with  them,  is  a  sufficient  asportation 
or  carrying  away."  State  v.  Wisdom 
(1839)  8  Port.  (Ala.)  511. 

"Even  if  the  removal  were  but  a 
hair's  breadth,  it  will  do."  Gettinger 
v.  State  (1882)  13  Neb.  808,  14  N.  W. 
403. 

"The  slightest  change  of  location, 
whereby  complete  dominion  of  the  ar- 
ticle is  transferred  from  the  true 
owner  to  the  trespasser,  is  sufficient 
evidence  of  the  asportation."  Londy 
V.  State  (1878)  60  Ga.  143.    See  to  the 
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"The  least  removing  of  the  entire 
thing  taken,  with  an  intent  to  steal  it, 
if  the  thief  thereby,  for  the  instant, 
obtain  the  entire  and  absolute  posses- 
sion of  it,  is  a  sufficient  asportation, 
though  the  property  be  i)ot  removed 
from  the  premises  of  the  owner,  or 
retained  in  the  possession  of  the 
thief."  Ectels  v.  State  (1870)  20  Ohio 
St.  508. 

"If  the  wrongdoer  by  trespass  ob- 
tain complete  possession  and  control 
of  an  item  of  personal  property  be- 
longing to  another,  with  the  felonious 
intent  to  deprive  the  owner  thereof, 
and  carries  it  or  moves  it  in  the 
slightest  degree  from  the  place  where 
he  finds  it,  the  asportation  is  com- 
plete, and  the  crime  of  larceny  has 
been  committed."  State  v.  Rozeboom 
(1910)  145  Iowa,  620,  29  L.R.A.(N.S.) 
37,  124  N.  W.  783. 

"To  make  the  necessary  asportation 
to  constitute  a  larceny,  there  must  be 
a  severance  of  the  property  from  the 
possession  of  the  owner  for  a  distinct, 
appreciable  time,  however  short;  and 
any  removal  of  the  entire  property 
from  the  place  where  it  was  found, 
with  a  felonious  intention,  is  a  suffi- 
cient asportation  to  make  out  the 
crime  of  larceny,  although  the  remov- 
al may  be  only  from  the  place  where 
the  property  is  found  to  another  place 
in  the  same  room."  Com.  v.  Metcalfe 
(1919)  184  Ky.  540,  212  S.  W.  434. 

If  every  part  of  an  article  is  re- 
moved from  the  space  which  that  part 
occupied  there  is  an  asportation,  al- 
though the  whole  article  is  not  re- 
moved from  its  receptacle.  Harrison 
V.  People  (1872)  50  N.  Y.  518,  io  Am. 
Rep.  517;  State  v.  Chambers  (1883) 
22  W.  Va.  779,  46  Am.  Rep.  550. 

But  there  can  be  no  asportation 
without  a  previously  acquired  domin- 
ion by  the  trespasser.  Edmonds  v. 
State  (1881)  70  Ala.  8,  45  Am.  Rep. 
67.  The  asportation  must  supersede 
the  possession  of  the  owner  for  an 
appreciable  period  of  time.  Thompson 
V.  State  (1891)  94  Ala.  635,  33  Am.  St. 
Rep.  145,  10  So.  620.  Thus  an  unsuc- 
cessful attempt  to  remove  a  brass 
journal  from  a  railroad  car  has  been 


V.  Knolle  (1901)  90  Mo.  App.  238, 

It  appears  that  a  removal  with  the 
consent  of  the  owner  may  be  an  as- 
portation if  such  consent  is  secured 
by  intentional  misrepresentation  and 
deception.  Frazier  v.  State  (1887)  85 
Ala.  17,  7  Am.  St.  Rep.  21,  4  So.  691. 

It  has  been  held  that  where  a  per- 
son causes  property  to  be  carried 
away  by  an  innocent  third  person  it 
constitutes  an*  asportation.  Thus, 
where  the  accused  pointed  out  a  horse 
as  his  own  to  the  hostler  at  a  hotel, 
who  saddled  the  horse  and  led  it  into 
the  yard  for  the  defendant,  it  was 
held  that  sufficient  asportation  was 
shown.  Rex  v.  Pitman  (1826)  2  Car. 
&  P.  (Eng.)  423. 

See  further,  as  illustrating  this  rule, 
the  cases  cited  infra  in  subds.  III.  and 
VI. 

In  a  prosecution  for  larceny  from 
the  house  the  goods  alleged  to  have 
been  stolen  must  have  been  carried 
beyond  and  outside  the  house.  Brun- 
dage  v.  State  (1910)  7  Ga.  App.  726,  67 
S.  E.  1051.  The  filling  of  a  basket  of 
com  within  a  house  is  not  sufficient 
to  constitute  "larceny  from  the  house." 
Hicks  v.  State  (1897)  101  Ga.  581,  28 
S.  E.  917. 

III.  Sale  of  property  of  another. 

It  has  been  held  that  there  is  no  as- 
portation by  one  who  sells  property 
which  does  not  belong  to  him,  when 
the  property  is  hauled  away  by  the 
purchaser,  especially  where  th«  vend- 
or tries  to  prevent  the  removal.  Hen- 
derson V.  State  (1906)  79  Ark.  333, 
10  L.R.A.(N.S.)  816,  96  S.  W.  359. 

So.  in  Ridgell  v.  State  (1914)  110 
Ark.  606,  162  S.  W.  773,  it  appeared 
that  the  accused  sold  a  bull  belonging 
to  another,  and  that  the  purchaser 
afterwards  took  it  away  in  the  absence 
of  the  accused.  It  was  held, '  follow- 
ing Henderson  v.  State  (Ark.)  supra, 
that  there  was  no  asportation. 

"Where  one  person,  having  no  actu- 
al or  constructive  possession  of  an- 
other's property,  points  out  that  prop- 
erty to  a  third  person  and  gives  the 
latter  a  bill  of  sale  for  the  property, 
receiving  in  payment  a  sum  of  money, 
but  there  is  no  act  constituting  an  as- 
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portation  or  carrying  away  of  the 
property,  no  larceny  is  committed,  be- 
cause in  larceny  the  asportation  is  a 
necessary  element  of  the  offense. 
...  No  doubt  an  actual  manual  de- 
livery of  property  would  constitute  an 
asportation,  but  a  sale  and  conveyance 
by  bill  of  sale  and  a  pointing  out  of 
the  property,  where  no  actual  delivery 
is  made  and  no  further  acts  done 
which  in  law  would  constitute  an  as- 
portation, would  not  n^ake  the  offense 
of  larceny  complete,  though  for  civil 
purposes  the  title  to  the  property  may 
pass  by  such  transaction."  Long  v. 
State  (1902)  44  Fla.  134,  32  So.  870, 
14  Am.  Crim.  Rep.  453. 

However,  a  different  result  was 
reached  on  facts  similar  to  those  of 
Ridgell  v.  State  (Ark.)  supra,  in  Smith 
v.  State  (1912)  11  Ga.  App.  197,  74 
S.  E.  1093,  wherein  the  court  said: 
"Where  Iq  such  cases  the  purchaser 
does  take  the  property  so  sold  into  his 
own  possession,  in  good  faith,  believ- 
ing that  it  is  the  property  of  the  sell- 
er, the  seller  is  guilty  of  larceny, 
since  the  purchaser  takes  as  his  in- 
nocent agent,  and  the  act  of  the  pur- 
chaser amounts  to  a  taking  by  the 
seller."  See  to  the  same  effect,  Cum- 
mings  V.  Com.  (1883)  5  Ky.  L.  Rep. 
200. 

In  State  v.  Hunt  (1877)  45  Iowa, 
673,  it  was  held  that  asportation  was 
shown,  it  appearing  that  the  accused 
falsely  claimed  an  impounded  animal 
and  sold  it  to  a  third  person,  who 
took  it  away.  In  People  v.  Gillis 
(1889)  6  Utah,  84,  21  Pac.  404,  a  con- 
trary conclusion  was  reached  on  iden- 
tical facts. 

'    IT.  Changing  position  of  property. 

Where  the  position  of  a  parcel  is 
altered,  but  the  parcel  is  not  removed 
from  the  spot  where  it  lies,  there  is 
no  asportation.  Cherry's  Case  (1781) 
1  Leach,  C.  C.  (Eng.)  236,  note,  where- 
in a  bale  lying  lengthways  in  a  wagon 
was  set  on  end.  To  the  same  effect 
is  State  v.  Jones  (1871)  65  N.  C.  395, 
wherein  it  appeared  that  a  barrel  of 
turpentine  was  turned  from  its  head 
over  on  its  side,  but  there  was  no  other 
removal  from  the  spot  where  it  had 
been  placed  by  its  owners. 


F.  Moving  property  to  another  place  on 
aatne  premises. 

A  removal  of  the  article  taken  from 
one  place  to  another  in  the  same  house 
is  a  sufficient  "carrying  away."  State 
v.  Wilson  (1798)  1  N.  J.  L.  439,  1  Am. 
Dec.  216.  See  also  Simpson's  Case 
(1784)  1  Leach,  C.  C.  (Eng.)  322,  note 
a,  wherein  it  appeared  that  plate  was 
taken  out  of  a  trunk  and  laid  upon  the 
floor. 

The  removal  of  goods  or  money  from 
their  accustomed  places  to  another 
place  in  the  same  store  is  an  asporta- 
tion. State  v.  Taylor  (1896)  136  Mo. 
66,  87  S.  W.  907. 

A  theft  may'  be  committed  on  a  ves- 
sel without  the  removal  of  the  goods 
out  of  the  ship,  the  taking  of  the 
goods  from  the  hold  to  another  part 
of  the  ship  being  a  sufficient  asporta- 
tion. Nutzel  v.  State  (1878)  60  Ga. 
-264. 

The  removal  of  goods  from  one  place 
to  another  in  a  railway  car  by  lifting, 
shoving,  or  pushing  them  has  been 
held  to  amount  to  an  asportation. 
State  v.  Rozeboom  (1910)  145  Iowa, 
620,  29  L.R.A.(N.S.)  37,  124  N.  W.  783, 
wherein  the  court  said:  "We  find  no 
authority  which  goes  to  the  extent  of 
holding  it  necessary  to  complete  as- 
I>ortation  that  the  stolen  article  must 
be  lifted  entirely  from  the  ground,  or 
floor,  or  other  thing  on  which  it  rests, 
provided,  of  course,  there  be  no  un- 
severed  attachment  by  which  such 
article  is  bound  or  fastened  to  some 
other  thing  which  is  not  removed.  It 
is  true  that  as  we  approach  the  border 
line  where  criminal  intent,  which  of 
itself  is  not  crime,  materializes  i9to  an 
act  which  is  a  crime,  distinctions  are, 
of  a  necessity,  somewhat  finely  drawn, 
but  they  always  have  a  basis  in  sound 
logic  and  reason.  We  are  unable  to 
find  any  support  for  the  rule  insisted 
upon  by  the  appellant.  If  the  tubs  of 
butter  shipped  from  Rock  Valley  were 
placed  in  one  end  of  the  car,  and  ap- 
pellant took  them  from  such  place  to 
the  open  space  in  the  middle  of  the 
car,  with  the.  felonious  intent  to 
mingle  them  with  his  own  and  there- 
by deprive  the  owner  of  his  property, 
it  is  entirely  immaterial  whether  he 
accomplished  the  removal  by  lifting 
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by  rolling  or  pushing  or  pulling  them 
along  upon  the  car  floor  without  lift- 
ing them  clear  therefrom." 

In  Rex  V.  Walsh  (1824)  1  Moody. 
G.  G.  (Eng.)  14,  the  prisoner  was  tried 
on  an  indictment  for  stealing  a  leath- 
ern bag,  the  property  of  the  guard  of 
a  mail  coach.  At  the  trial  it  appeared 
that  the  bag  was  placed  in  the  front 
boot  of  the  coach,  and  the  prisoner, 
sitting  on  the  box,  took  hold  of  the 
upper  end  of  the  bag,  and  lifted  it  up 
from  the  bottom  of  the  boot  on  which 
it  rested.  He  handed  the  upper  part 
of  the  bag  to  a  person  who  stood  be- 
side the  wheel  on  the  pavement,  and 
both  had  hold  of  it  together,  endeavor- 
ing to  pull  it  out  of  the  boot,  with  a 
common  intent  to  steal  It.  Before 
they  were  able  to  obtain  complete  pos- 
session of  the  bag,  they  were  inter- 
rupted by  the  guard,  and  dropped  the 
bag.  It  was  held  that  there  was  a 
complete  asportation  of  the  bag. 

The  removal  of  goods  from  the  front 
or  the  rear  of  a  wagon  is  a  sufficient 
asportation.  Rex  v.  Coslet  (1782)  1 
Leach,  G.  G.  (Eng.)  286,  2  East,  P.  C. 
556. 

For  further  applications  of  the  view 
that  there  may  be  a  sufficient  asporta- 
tion of  goods  to  constitute  larceny 
though  they  are  not  removed  from  the 
premises  of  the  owner,  see  infra,  VI., 
under  the  following  illustrations: 
Goods  in  store ;  grain  or  seed ;  harness 
on  hook;  liquor;  money  in  till;  sheets 
in  hotel  room. 

As  to  articles  so  fastened  as  not  to 
be  removable  from  the  premises,  see 
infra,  VI.,  "Fastened  article." 

TI.  Rule  applied  to  particular  property. 
Aaimsl. 

There  is  much  confusion  among  the 
authorities  as  to  what  is  sufficient  to 
constitute  an  asportation  of  an  ani- 
mal, where  the  animal  intended  to  be 
stolen  is  shot  or  otherwise  killed.  The 
killing  of  an  animal  has  been  held  to 
be  an  asportation  if,  in  preparation 
for  the  act  of  killing,  it  is  moved  at 
all  from  the  spot  where  it  was  found. 
Mcintosh  v.  State  (1920)  105  Neb.  .328, 
180  N.  W.  578;  State  v.  Gilbert  (1896) 
68  Vt  188,  84  Atl.  697. 

In  State  v.  Garr  (1841)  18  Vt.  571, 


for  the  larceny  of  two  sheep.  It  was 
insisted  that  there  was  no  sufficient 
evidence  of  the  asportation.  But  it 
was  held  that  if  the  respondent  took 
the  sheep  and  changed  their  local  posi- 
tion, however  little,  and  did  this  with 
the  felonious  intent  charged,  it  was 
enough. 

It  has  been  held  that  the  mere  shoot- 
ing of  a  hog  is  not  an  asportation 
(Melton  V.  State  (1894)  105  Ala.  18,  58 
Am.  St.  Rep.  97,  16  So.  795;  State  v. 
Seagler  (1844)  80  S.  C.  L.  (1  Rich.) 
80,  42  Am.  Dec.  404) ,  even  though  the 
hog  is  afterwards  struck  with  the  gun 
(Wolf  V.  State  (1867)  41  Ala.  412); 
and  that  the  striking  of  a  hog  with  an 
ax,  where  the  trespasser  immediately 
runs  away,  does  net  constitute  an  as- 
portation (Edmonds  v.  State  (1881)  70 
Ala.  8,  45  Am.  Rep.  67.  Gompare 
bross  V.  SUte  (1879)  64  6a.  448). 

The  shooting  of  a  cow,  and  cutting 
off  its  ears,  has  been  held  not  to  be 
an  asportation.  State  v.  Butler  (1871) 
65  N.  C.  309. 

The  marking  of  hogs,  by  cutting 
their  ears,  in  order  to  make  them  the 
trespasser's  own,  has  been  held  to  be 
an  asportation.  Scott  v.  Harbor 
(1861)  18  CaL  704. 

Taking  a  lamb  from  the  fold,  and 
killing  it  in  the  yard,  has  been  held 
to  be  a  sufficient  asportation.  Rex  v. 
Rawlins  (1803)  2  East,  P.  G.  (Eng.) 
617. 

So  it  has  been  held  that  asportation 
was  shown  where  it  appeared  that  the 
accused  shot  a  hog,  and  later  removed 
it  with  the  consent  of  the  owner,  ob- 
tained by  false  pretenses.  Frazier  v. 
State  (1887)  85  Ala.  17,  7  Am.  St.  Rep. 
21,  4  So.  691. 

Gutting  the  throat  of  a  hog  has  been 
held  to  be  an  asportation.  Groom  v. 
Stite  (1881)  71  Ala.  14;  Kemp  v.  State 
(1889)  89  Ala.  52,  7  So.  413.  But  in 
a  case  wherein  it  appeared  that  the 
defendant  had  shot  and  killed  a  hog, 
turned  it  on  its  back,  and  stabbed  it 
with  a  knife  to  bleed  it,  and  then  gone 
away,  it  was  held  that  there  was  not 
a  "carrying  away"  of  the  hog.  Wil- 
liams V.  State  (1885)  63  Miss.  58. 

The  shooting  and  partial  skinning 
of  a  cow  have  been  held  to  be  an  as- 
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portation.  Lundy  v.  State  (1878)  60 
Ga.  143.  See  also  Williams  v.  State 
(1878)  60  Ga.  368,  27  Am.  Rep.  412. 

In  a  case  wherein  the  defendant 
shot  a  hog,  cut  off  its  ears,  and 
skinned  one  of  its  hams  without,  how- 
ever, severing  the  skin  from  the  ani- 
mal, it  was  held  that  there  was  no  as- 
portation. State  V.  Alexander  (1876) 
74' N.  C  232.  But  in  a  case  wherein 
it  appeared  that  a  cow  had  been 
driven  600  yards,  shot  and  skinned, 
and  the  skin  removed,  it  was  held 
that  there  had  been  an  asporta- 
tion, although  the  cow  was  all  the 
time  within  the  pasture  where  it  had 
been  placed  with  the  owner's  consent. 
Wilburn  v.  Territory  (1900)  10  N.  M. 
402,  62  Pac.  968,  14  Am.  Crim.  Rep. 
500. 

In  a  prosecution  for  the  larceny  of 
sheep,  the  court  said  upon  the  ques^ 
tion  of  asportation:  "It  is  sufficient 
if  the  sheep  were  removed  from  the 
flock  and  were,  even  for  an  instant, 
under  the  control  of  the  felon."  State 
V.  Gray  (1890)  106  N.  C.  734,  11  S.  E. 
422. 

The  leading  of  a  horse  for  any  dis- 
tance is  an  asportation,  although  it 
is  not  removed  from  the  inclosure  or 
lot  in  which  it  was  at  the  time  of  the 
taking.  State  v.  Gazell  (1860)  30  Mo. 
92;  Anonymous  (1784)  2  East,  P.  C. 
(Eng.)  556,  1  Leach,  C.  C.  321,  note. 

In  a  case  wherein  the  defendant 
was  charged  with  stealing  a  jack,  the 
court  said :  "It  was  not  necessary  that 
the  animal  stolen  should  have  been 
removed  from  the  premises  of  the  own- 
er. To  remove  him  with  the  requi- 
site felonious  intent  from  one  part 
of  the  premises  to  another,  or  from 
the  spot  or  house  where  he  was  found, 
was  a  sufficient  asportation."  Delk  v. 
State  (1886)  64  Miss.  77,  60  Am.  Rep. 
46,  1  So.  9. 

In  Garris  v.  State  (1866)  35  Ga.  247, 
the  removal  of  a  mule  from  a  lot 
wherein  it  was  found  was  held  to  be 
an  asportation. 

That  cattle  running  at  large  on  the 
open  range  were  found  with  cattle  be- 
longing to  the  accused,  also  at  large 
and  that  the  brands  had  been  obliter- 
ated by  someone  unknown,  does  not 
show    asportation.      State    v.    Moss 


(1919)  95  Or.  616,  182  Pac.  149,  188 
Pac.  702. 

As  to  whether  the  sale  of  an  animal 
belonging  to  another,  which  is  carried 
away  by  the  purchaser,  constitutes  as- 
portation, see  supra,  III. 

There  are  a  number  of  Texas  cases 
which  are  frequently  cited  with  re- 
spect to  the  asportation  of  animals, 
but  as  asportation  is  not  an  essential 
element  of  the  crime  in  Texas  (see 
supra,  I.),  they  are  not  deemed  to  be 
within  the  present  discussions. 

Article  broken  by  tbief. 

In  a  case  wherein  the  defendants 
were  charged  with  stealing  a  cast- 
iron  balance  wheel,  it  appeared  that 
they  had  broken  it  to  pieces  to  facili- 
tate its  removal.  The  court  held  that 
the  carrying  away  of  the  wheel  might 
be  inferred  from  its  seizure,  the<mode 
of  breaking  it,  and  the  subsequent 
disposition  made  of  its  parts.  Gettin- 
ger  V.  State  (1882)  13  Neb.  308,  14  N. 
W.  403. 

AntoBiobile. 

Starting  an  automobile  parked  in 
the  street,  and  running  it  150  feet,  at 
which  time  it  runs  on  the  curb  and 
stops,  is  a  sufficient  asportation.  State 
Bd.  V.  Madden  (1917)  137  Minn.  477, 
163  N.  W.  504. 

In  State  v.-  Olson  (1922)  —  Utah, 
— ,  205  Pac.  337,  where  the  state's 
evidence  tended  to  show  that  one  of 
the  defendants  seated  himself  at  the 
steering  wheel  of  an  automobile  that 
had  been  left  in  the  street  and  appar- 
ently attempted  to  start  the  car  but 
failed  because  the  owner  had  removed 
the  rotary  arm  from  the  ignition  sys- 
tem, and  that  thef  defendants  were  ap- 
parently endeavoring  to  overcome  this 
difiSculty  when  accosted  by  a  police- 
man, the  court  below,  apparently  up- 
on the  ground  that  the  evidence  did 
not  show  an  asportation,  directed  a 
dismissal  of  the  information,  which 
was  based  upon  a  statute  making  it 
a  felony  to  wilfully  deprive  the  own- 
er of  a  tehicle,  temporarily  or  per- 
manently, by  taking  it  or  driving  it 
away.  The  supreme  court,  in  revers- 
ing the  decision  upon  the  state's  ap- 
peal, said  that  it  was  unnecessary  to 
decide  whether  the  evidence  author- 
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ized  the  submission  to  the  jury  of 
guilt  of  the  principal  crime,  as  in  any 
event  it  authorized  the  submission  of 
attempt  to  commit  that  crime. 

Dooiimea.t  or  letter. 

In  People  v.  Mills  (1904)  178  N.  Y. 
274,  67  LJl.A,  131,  70  N.  E.  786,  where- 
in the  defendant  was  charged  with  an 
attempt  to  steal  certain  indictments, 
and  his  conviction  was  affirmed  by  the 
court  of  appeals,  it  appeared  that  he 
had  picked  up  the  papers  from  a  table, 
held  them  in  his  hands,  then  put  them 
into  his  pocket,  and  was  walking  away 
with  them  when  he  was  arrested. 

The  removal  of  a  paper  from  the 
hand  of  the  holder  to  the  mouth  of  the 
person  taking  it  from  him  has  been 
held  to  be  a  "carrying  away."  Vaughn 
V.  Com.  (1853)  10  Gratt.  (Va.)  763. 

There  is  an  asportation  by  a  post- 
man  who  puts  into  his  pocket  a  letter 
given  to  him  for  delivery.  Reg.  v. 
Poynton  (1862)  Leigh  &  C.  (Eng.) 
247,  32  L.  J.  Mag.  Cas.  N.  S.  29,  8  Jur. 
N.  S.  1218,  7  L.  T.  N.  S.  434,  11  Week. 
Rep.  73,  9  Cox,  C.  C.  249. 
£arrias. 

In  a  case  wherein  it  was  proved  that 
the  accused  had  torn  an  earring  from 
a  lady's  ear,  but  that  the  ring  was 
afterwards  found  amongst  the  curls 
of  her  hair,  the  evidence  of  asporta- 
tion was  held  to  be  sufficient  to  uphold 
a  verdict  of  guilty.  Rex  v.  Lapier 
(1784)  1  Leach,  C.  C.  (Eng.)  320,  2 
East,  P.  C.  557,  788. 

Fatteaed  article. 

If  keys  or  other  articles  are  secured 
by  a  string  or  chain  there  is  no  as- 
portation if  the  string  or  chain  is  not 
broken.  Wilkinson's  Case  (1800)  1 
Hale,  P.  C.  (Eng.)  508;  Anonymous 
(1784)  2  East,  P.  C.  (Eng.)  556,  1 
Leach,  C.  C.  321,  note  a;  People  v. 
Meyer  (1888)  75  Cal.  383,  17  Pac.  431. 

In  the  case  last  cited  the  testimony 
on  which  it  was  held  that  there  was 
no  asportation  was  stated  as  follows: 
"I  had,  as  usual,  placed  and  buttoned 
an  overcoat  upon  a  dummy  which 
stood  on  the  sidewalk  outside  of  my 
store.  I  was  inside  the  store  and 
heard  the  chain  of  the  dummy  rattle, 
and,  on  coming  outside,  found  defend- 
ant with  said  coat  unbuttoned  from 


the  dummy  and  under  his  arm,  the 
same  being  entirely  removed  from  the 
dummy,  and  about  2  feet  therefrom 
and  from  the  place  where  it  had  been 
originally  placed  on  the  dummy  by  me, 
and  the  accused  was  in  the  act  of 
walking  off  with'  said  coat  when 
grabbed  by  me,  he  being  prevented 
from  taking  it  away  because  said  coat 
was  chained  to  the  dummy  by  a  chain 
which  ran  through  the  coat  sleeve, 
and  the  dummy  was  tied  to  the  build- 
ing by  a  string." 

In  State  v.  Maddaus  (1917)  137 
Minn.  249,  163  N.  W.  507,  it  appeared 
that  an  automobile  was  left  in  the 
street  with  a  chain  on  the  wheel  and 
the  ignition  and  gas  tank  locked.  An 
intending  thief  started  it,  and  after 
running  a  short  distance  it  ran  against 
the  curb  and  stopped.  Answering  a 
contention  that  there  was  no  asporta- 
tion, the  court  said :  "The  point  that 
there  was  no  'carrying  away*  or  aspor- 
tation of  the  car  is  based  on  the  idea 
that  defendant  and  his  companion 
were  unable  to  get  further  than  they 
did  because  of  the  locked  gas  feed. 
They  unlocked  the  ignition  with  a  key 
they  had,  and  the  lock  on  the  chain 
broke  as  they  started.  The  car  ran  a 
distance  of  at  least  150  feet  before  it 
mounted  the  curb,  and  the  evidence 
fails  to  show  why  it  behaved  thus. 
But  clearly  the  car  was  moved  a  suffi- 
cient distance  to  constitute  larceny." 

Oas  or  water. 

There  is  an  asportation  of  gas  where 
it  is  diverted  from  the  entrance  to 
the  exit  pipe  of  a  gas  meter,  and  thus 
prevented  from  passing  through  the 
meter,  although  both  the  entrance  and 
exit  pipes  are  the  property  of  the  per- 
son diverting  it.  Reg.  v.  White  (1853) 
3  Car.  &  K.  (Eng.)  363,  Dears.  C.  C. 
203,  22  L.  J.  Mag.  Cas.  N.  S.  123,  17 
Jur.  536,  1  Week.  Rep.  418,  6  Cox,  C. 
C.  213.  A  like  holding  was  made  in 
Clark  V.  State  (1918)  14  Okia.  Crim. 
Rep.  284,  L.R.A.1918C,  577,  170  Pac. 
275,  with  respect  to  piping  water 
around  a  meter. 

The  general  question  whether  gas 
or  the  like  is  the  subject  of  larceny 
is  not  within  the  scope  of  this  discus- 
sion. 
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Oooila  la  (tor*. 

In  State  v.  Taylor  (1896)  186  Mo. 
66,  37  S.  W.  907,  it  appeared  that  the 
accused  entered  a  store  in  the  night- 
time, and  had  removed  some  tobacco 
and  a  pair  of  shoes  from  their  accus- 
tomed places  when  he  was  detected. 
It  was  held  that  sufficient  asportation 
was  shown. 

Taking  a  piece  of  meat  from  the  re- 
frigerator in  a  meat  market,  and  con- 
cealing it  in  another  place  in  the  same 
room,  where  it  could  readily  be  ob- 
tained from  the  outside,  was  held  in 
Banks  v.  State  (1918)  133  Ark.  169, 
202  S.  W.  43,  to  be  a  sufficient  aspor- 
tation to  constitute  larceny.  A  like 
rule  was  laid  down  in  Tobias's  Case 
(1816)  1  N.  Y.  City  Hall  Rec.  30,  with 
respect  to  taking  a  piece  of  meat  from 
a  barrel  and  laying  it  beside  the  bar- 
rel. 

So,  in  the  reported  case  (People  v. 
Lardner,  ante,  721),  wherein  it  ap- 
pears that  the  accused  took  certain 
beaded  bags  from  a  show  case  in  a 
store,  put  them  in  the  pocket  of  his 
overcoat,  and  laid  the  coat  on  another 
show  case  6  feet  away,  it  is  held  that 
sufficient  asportation  was  shown. 

Grata  or  seed. 

In  a  case  wherein  the  defendant  was 
charged  with  stealing  3i  bushels  of 
wheat,  the  court  said:  "The  taking 
of  wheat  from  its  place  in  the  granary 
and  filling  the  same  into  sacks,  and 
the  tying  of  the  sacks  so  containing 
such  wheat,  is  a  sufficient  carrying 
away  to  constitute  larceny  within  the 
meaning  of  an  indictment,  if  such 
acts  be  done  with  the  felonious  and 
unlawful  purpose  of  stealing  such 
wheat."  State  v.  Hecox  (1884)  83 
Mo.  531,  5  Am.  Crim.  Rep.  98. 

The  placing  of  barley  in  sacks  is  an 
asportation.  Reg.  v.  Samways  (1854) 
Dears.  C.  C.  (Eng.)  371,  2  Week.  Rep. 
498.  Taking  up  cottonseed  from  the 
floor  where  the  owner  had  left  them, 
and  placing  them  in  a  sack,  is  an  as- 
portation. Johnson  v.  State  (1911)  9 
Ga.  App.  409,  71  S.  E.  507. 

The  removal  of  wheat  from  one 
"garner"  in  a  mill,  containing  grain 
of  a  certain  person,  to  another  "gar- 
ner" in  the  same  mill,  containing  grain 
of  the  accused,  is  a  sufficient  asporta- 


tion.   State  ▼.  Graige  (1883)  89  N.  C. 
475,  46  Am.  Rep.  698. 

In  State  v.  Hardy  (1838)  23  S.  C.  L. 
(Dud.)  286,  the  prosecutor's  son  testi- 
fied that  he  saw  the  defendants  speak 
to  one  of  his  father's  negroes,  and 
heard  them  ask  the  negro  if  he  could 
get  them  some  bacon;  that  they  then 
separated,  and  after  some  hours  the 
negro  returned,  and  held  some  conver- 
sation with  the  defendants;  that  the 
negro  then  went  off  to  the  corn  hou^e 
of  the  prosecutor,  unlocked  the  door, 
and  brought  them  a  basket  of  corn; 
that  the  witness  waited  a  little  while, 
and  then  advanced  and  spoke  to  them, 
whereupon  the  defendants  ran  off, 
leaving  the  negro  still  holding  the 
com.  It  was  held  that  there  had  been 
no  asportation. 

Hsmeaa  on  hook. 

The  lifting  of  harness  off  the  hooks 
on  which  it  is  hanging  in  a  stable  has 
been  held  to  amount  to  an  asportation. 
State  V.  Williams  (1906)  199  Mo.  137, 
97  S.  W.  562. 

litqnor. 

In  Reg.  V.  WalHs  (1848)  3  Cox.  C. 
C.  (Eng.)  67,  the  indictment  charged 
the  prisoner  with  stealing  6  pints  of 
porter.  The  evidence  showed  that  in 
the  barrel  containing  the  porter  the 
prisoner  had  made  a  hole  through 
which  the  porter  flowed  into  a  can  on 
the  ground,  and  that  a  witness  rushed 
in  and  snatched  up  the  can  while  the 
porter  was  running  into  it  in  the  pres- 
ence of  the  prisoner.  Coltman,  J.,  was 
of  the  opinion  that  there  was  a  suffi- 
cient asportation  of  the  porter  that 
had  run  out,  but  reserved  the  point. 

Money  la  tllL 

In  State  v.  Green  (1879)  81  N.  C. 
661,  it  appeared  that  the  defendant, 
who  was  in  the  employ  of  the  prose- 
cuting witness,  took  the  key  of  the 
latter's  safe  from  his  pocket  one  morn- 
ing before  the  witness  had  dressed, 
and  went  to  his  office,  unlocked  the 
safe,  took  therefrom  a  drawer  contain- 
ing money,  completely  removing  the 
drawer  from  the  safe,  and  was  han- 
dling the  money  when  the  witness  de- 
tected him,  but  that  the  money  was 
not  removed  from  the  drawer.  The 
defendant's     counsel     requested    the 
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«ourt  to  charge  the  jury  that  there 
was  no  evidence  of  an  asportavit.  The 
court  declined  to  do  so,  but  instructed 
the  jury  that  if  the  defendant  removed 
the  drawer  from  the  safe  with  felo- 
nious intent  to  steal  the  money  in  such 
drawer,  he  was  guilty.  On  appeal  by 
the  defendant  after  a  verdict  of  guilty, 
the  conviction  was  affirmed. 

The  pulling  out  of  a  till  so  that  the 
money  therein  fell  to  the  floor  has 
been  held  to  be  a  sufficient  asportation 
«f  the  money.  State  v.  Higgins 
(1885)  88  Mo.  864. 

In  a  case  wherein  the  defendant 
was  indicted  for  stealing  money  it  ap- 
peared that  he  went  into  a  boot  and 
shoe  stpre,  and  passing  about  40 
feet  to  the  back  part  of  the  store 
where  the  owner  was  cutting  out  work 
on  a  counter,  asked  the  price  of  a  pair 
of  boots  in  the  front  show  window. 
He  then  took  a  seat  in  front  of  the 
counter.  The  owner  went  to  the  win- 
dow to  get  the  boots,  and,  looking  back 
while  he  was  there,  he  discovered  the 
defendant  behind  the  co»|nter  with  his 
hands  down  behind  the  counter  where 
the  money  drawer  was  situated.  As 
the  owner  started  towards  the  defend- 
ant, he  returned  to  his  seat  in  front 
of  the  counter.  He  was  immediately 
arrested,  and  asked  why  he  went  be- 
hind the  counter,  to  which  he  replied 
that  he  "saw  a  rat  run  behind  there." 
There  was  a  sura  of  money  amounting 
to  fl21  in  the  drawer  in  bills  of  dif- 
ferent denominations,  which,  shortly 
before  the  defendant  came,  the  owner 
had  assorted  and  arranged  in  three 
piles.  The  drawer  was  closed  when 
the  owner  went  to  the  front  window. 
When  he  returned  it  was  partly  open, 
and  the  money  had  been  disturbed.  It 
"was  in  a  bunch  in  one  corner  of  the 
drawer,"  with  one  bill  partly  hanging 
'over  the  drawer.  No  one  but  the  de- 
fendant had  been  at  the  drawer.  "The 
money  had  the  appearance  of  having 
been  crumpled  up  in  his  hand,"  but 
was  all  found  in  the  drawer.  The  trial 
court  charged  as  follows :  "If  the  de- 
fendant removed  the  money  from  the 
place  where  Mr.  Koehler  had  placed 
it,  with  the  intention  of  stealing  it, 
he  would  be  guilty  of  larceny,  even  if 
he  did  not  actually  get  it  out  of  the 


drawer  before  being  discovered.  If 
he  had  actually  taken  the  money  into 
his  hand,  and  lifted  it  from  the  place 
where  the  owner  had  placed  it,  so  as 
to  entirely  sever  it  from  the  spot 
where  it  was  so  placed,  with  the  in- 
tention of  stealing  it,  he  would  be 
guilty  of  larceny,  though  he  may  have 
dropped  it  into  the  place  it  was  lying, 
upon  being  discovered,  and  never  have 
had  it  out  of  the  drawer."  The  pris- 
oner was  found  guilty,  and  on  motion 
for  a  new  trial  on  the  ground,  inter 
alia,  of  error  iii  the  above  charge,  the 
conviction  was  affirmed.  Eckels  v. 
State  (1870)  20  Ohio  St.  509. 
Fooketbook. 

In  Harrison,  v.  People  (1872)  50  N. 
Y.  518,  10  Am.  Rep.  617,  it  appeared 
that  the  defendant  had  put  his  hand 
into  the  pocket  of  another,  and  lifted 
the  pocketbook  therein  about  3  inches 
from  the  bottom  of  the  pocket,  when 
he  was  discovered  by  the  owner, 
who  seized  the  pocketbook  and  thrust 
it  back  into  his  pocket.  It  was  held 
that  there  was  an  asportation.  Simi- 
lar decisions  were  rendered  in  Adams 
V.  Com.  (1913)  153  Ky.  88,  44  L.R.A. 
(N.S.)  637,  164  S.  W.  881;  State  v. 
Chambers  (1883)  22  W.  Va.  779,  46 
Am.  Rep.  660;  Rex  v.  Thompson 
(1825)  1  Moody,  C.  C.  (Eng.)  78,  and 
Rex  V.  Taylor  [1911]  1  K.  B.  (Eng.) 
674,  80  L.  J.  K.  B.  N.  S.  311,  76  J.  P. 
126,  27  Times  L.  R.  108,  21  Ann.  Cas. 
864. 

"It  is  not,  indeed,  necessary  that  the 
pocketbook  of  the  prosecutor  should 
have  been  removed  from  the  pocket, 
if  once  within  the  grasp  of  the  thief, 
to  constitute  larceny.  .  .  .  But  the 
prisoner  must,  for  an  instant  at  least, 
have  had  perfect  control  of  the  prop- 
erty." Com.  V.  Luckis  (1868)  99  Mass. 
431,  96  Am.  Dec.  769. 

In  Rex  V.  Peat  (1781)  1  Leach,  C.  C. 
(Eng.)  228,  2  East,  P.  C.  667,  it  ap- 
peared that  a  highwayman  took  a 
purse  from  a  traveler,  handed  it  back 
to  him,  and  demanded  the  money,  but 
before  the  purse  was  delivered  by  the 
owner,  the  robber  was  seized.  It  was 
held  that  the  offense  was  complete. 

Taking  from  the  pocket  a  purse 
which  is  attached  by  a  string  to  keep 
it  in  the  pocket  has  been  held  not  to 
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constitute  asportation.  Wilkinson's 
Case  (1800)  1  Hale,  P.  C.  (Eng.)  508. 

In  Reg.  V.  Simpson  (1854)  Dears.  G. 
C.  (Eng.)  421,  which  was  a  prosecu- 
tion for  stealing  from  the  person, 
Jervis,  Ch.  J.,  questioned  the  decision 
in  Rex  v.  Thompson  (Eng.)  supra,  say- 
ing that  in  his  opinion  the  minority 
of  the  judges  in  that  case  were  right, 
but  that  the  majority  might  have 
thought  that  the  outer  coat  which 
covered  the  pocket  formed  a  protection 
to  the  pocketbook.  And  Alderson,  6., 
said  there  must  be  a  removal  of  the 
property  from  the  person,  but  that  a 
hair's  breadth  will  do.  In  that  case 
Simpson  was  indicted  for  stealing  a 
watch,  The  owner  carried  it  in  his 
waistcoat  pocket,  with  one  end  of  a 
chain  attached  to  it,  and  the  other  end 
through  a  buttonhole  of  the  waistcoat, 
and  'there  kept  by  a  watchkey.  The 
prisoner  took  the  watch  out  of  the 
pocket  and  forcibly  drew  the  chain 
through  the  buttonhole.  His  hand  was 
then  seized  by  the  owner's  wife.  It 
appeared  that  the  point  of  the  key 
had  caught  on  the  button  of  another 
hole,  and  was  there  suspended.  It 
was  contended  that  the  prisoner  was 
guilty  of  an  attempt  only.  But  the 
court  thought  that,  as  the  chain  had 
been  removed  from  the  buttonhole, 
the  felony  wag  complete.  The  watch 
was  temporarily,  though  for  a  moment, 
in  his  possession,  it  was  said. 

In  Rex  V.  Thompson  (Eng.)  supra, 
the  prisoner  was  indicted  for  stealing 
from  the  person  a  pocketbook  and  con- 
tents. The  book  was  in  an  inside 
front  pocket  of  the  owner's  coat.  The 
book  was  just  lifted  out  of  the  pocket, 
an  inch  above  the  top  of  the  pocket. 
By  the  forcible  act  of  the  owner  the 
hand  of  the  prisoner  was  brushed 
away,  and  the  book  fell  back  into  the 
pocket.  The  prisoner  was  convicted 
and  sentenced.  On  appeal  it  was  in- 
sisted that  the  prisoner's  act  did  not 
amount  to  a  taking  from  the  person. 
Six  of  the  ten  judges  who  sat  in  re- 
view held  that  the  prisoner  was  not 


rightly  convicted  of  stealing  from  the 
person,  because,  from  first  to  last,  the 
book  remained  about  the  person  of  the 
prosecutor.  Four  of  the  judges  were 
of  the  contrary  opinion.  But  the  ten 
were  of  one  mind  that  the  offense  of 
simple  larceny  was  complete,  and  rec- 
ommended a  reduction  of  the  sentence. 
IPovItr7. 

In  People  v.  Ostrosky  (1916)  95 
Misc.  104,  160  N.  Y.  Supp.  493,  it  ap- 
peared that  the  accused  took  several 
chickens  from  a  coop  and  wrung  their 
necks,  and  then,  being  discovered,  fled, 
leaving  them  on  the  premises.  It  was 
held  that  there  was  sufficient  asporta- 
tion to  constitute  larceny. 
Property  in  eonrae  of  sliipinnit. 

The  changing  of  the  address  on  a 
consignment  of  goods  in  a  railway  car 
for  the  purpose  of  having  the  carrier 
transport  the  goods  to  the  consignees 
of  the  person  making  the  change  is  an 
asportation,  on  the  theory  that  as  the 
trespasser  thus  makes  the  railway 
company  his  agent,  the  carriage  of 
the  property  by  it  is  his  act.  State 
V.  Rozeboom  (1910)  145  Iowa,  620,  29 
L.R.A.(N.S.)  37,  124  N.  W.  783. 

In  Thomas  v.  State  (1916)  15  Ala. 
App.  146,  72  So.  686,  it  was  held  to 
be  larceny  to  erase  the  marks  on  a 
bale  of  cotton  lying  on  a  railroad  plat- 
form, turn  it  over  and  remark  it,  and 
then  obtain  a  bill  of  lading  for  its 
shipment. 

So  changing  the  baggage  check  on 
a  trunk  so  that  it  is  transported  to 
the  wrong  destination  has  been  held 
to  be  a  sufficient  asportation.  Com. 
v.  Barry  (1878)  125  Mass.  390. 

Sheets   im   hotel  room. 

In  Anonymous  (1784)  1  Leach,*  C. 
L.  (Eng.)  322,  it  appeared  that  the  ac- 
cused spent  the  night  at  a  hotel,  and 
in  the  morning  took  the  sheets  from 
the  bed  and  carried  them  into  the 
hall,  leaving  them  there  while  he  went 
to  get  his  horse.  It  was  held  that 
there  was  a  sufficient  asportation. 

W.  A.  S. 


STATE  OF  NEW  JERSEY 

V. 

GEORGE  WASHINGTON  KNIGHT,  Plff.  in  Err. 

New  Jersey  Court  of  Errors  and  Appeals  —  If ovember  H,  1921. 
(—  N.  J.  — .  115  Atl.  569.) 

Courts  —  constitutional  rig:ht  to  increase  powers. 

1.  Requiring  a  reviewing  court  to  determine  whether  a  conviction  is 
supported  by  the  evidence  does  not  violate  the  constitutional  provision 
vesting  judicial  power  in  the  court,  although  such  power  did  not  exist 
when  the  Constitution  was  adopted. 

[See  note  on  this  qiiestion  beginning  on  page  744.] 


Appeal  —  duty  of  appellate  court  — 
review  of  evidence. 

2.  The  review  of  verdicts  .for  the 
purpose  of  determining^  whether  they 
are  supported  by  the  proofs  in  the 
case  is  no  part  of  the  common-law 
function  of  the  court  of  errors  and 
appeals. 

Jury  —  review  of  facts  in  criminal 
case  —  validity. 

3.  Permitting  one  convicted  of  crime 
to  have  the  case  reviewed  on  the  facts 
by  a  higher  court  does  not  violate  any 


constitutional    provision    relative   to 
trial  by  jury. 

Homicide  —  dejO'ee  —  death  from 
shock  before  rape. 

4.  That  an  intended  victim  of  rape 
dies  from  shock  before  any  attempt 
to  penetrate  her  person  is  made  does 
not  take  the  case  out  of  the  operation 
of  the  statute  providing  that  murder 
committed  in  attempting  to  perpetrate 
rape  shall  be  murder  in  the  first  de- 
gree. 

[See  13  R.  C.  L.  777,  848.] 


(Kalisch,  J.,  Walker,  Gh.,  and  Black,  J.,  dissent  in  part.) 


Ebror  to  the  Court  of  Oyer  and  Terminer  for  Middlesex  County  to 
review  a  judgment  convicting  defendant  of  murder  in  the  first  degree. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  William  L  Garrison  for  plaintiff 
in  error.  • 

Messrs.'  Joseph  E.  Strieker  and  John 
E.  Toolan  for  the  State. 

Gummere,  Ch.  J.,  delivered  the 

opinion  of  the  court: 

The  defendant,  having  been  con-' 
victed  in  the  Middlesex  oyer  and 
terminer  of  murder  in  the  first  de- 
gree, perpetrated  by  killing  one 
Edith  Wilson  while  robbing  her  and 
also  attempting  to  commit  a  rape 
upon  her,  has  brought  up  to  this 
coiirt  the  entire  record  of  the  pro- 
ceedings had  upon  the  trial,  pur- 
suant to  the  provision  of  §  136  of 
the  Criminal  Procedure  Act  (2 
Comp.  Stat.  1910,  p.  1863) . 

The  only  ground  upon  which  the 
defendant  seeks  to  reverse  the  con- 
viction is  tiiat  the  verdict  is  clear- 


ly against  the  weight  of  the  evi- 
dence, for  the  reason  that  it  does 
not  appear  from  the  testim|ony  that 
he  committed  the  crime  of  murder," 
as  charged  in  the  indictment;  but, 
on  the  contrary,  it  shows  that,  if 
any  crime  was  committed  by  him, 
it^was  of  a  lower  degree  than  that 
found  by  the  jury.  He  bases  his 
right  to  have  this  court,  sitting  in 
review,  determine  whether  the  ver- 
dict of  the  jury  was  against  the 
weight  of  the  evidence,  upon  the 
Act  of  April  12,  1921  (P.  L.  p. 
951),  entitled,  "Supplement  to  an 
Act  Entitled  'An  Act  Relating  to 
Courts  Having  Criminal  Jurisdic- 
tion and  Regulating  Proceedings  in 
Criminal  Cases.'" 

The  statute  appealed  to  enacts 
that  "in  all  cases  where  the  plaintiff- 
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in  error  shall  elect  to  take  up  the 
entire  record  with  his  writ  of  error, 
as  provided  in  the  act  to  which  this 
is  a  supplement,  he  may  assign  as 
error  that  the  verdict  was  ag-ainst 
the  weight  of  the  evidence,  whether 
any  exception  has  been  taken  or 
not,  or  whether  any  motion  to  ac- 
quit has  been  made  or  not,  and  if  it 
shall  appear  from  a  consideration  of 
the  entire  evidence  that  such  ver- 
dict was  against  the  weight  of  the 
evidence,  the  appellate  court  shall 
remedy  such  wrong  by  reversing 
such  verdict  and  awarding  a  new 
trial." 

The  state  concedes  that,  if  this 
statute  is  a  valid  enactment,  it  justi- 
fies the  assignment  of  error  in  the 
present  case.  It  contends,  how- 
ever, that  the  act  is  unconstitution- 
al, first,  because  it  violates  article  1, 
Iff  7  and  8,  of  the  Constitution, 
which  declare  that  "the  right  of  a 
trial  by  jury  shall  remain  invio- 
late," and  that  "in  all  criminal 
prosecutions  the  accused  shall  have 
the  right  to  a  .  .  .  trial  by  an 
impartial  jury;"  and,  second,  be- 
cause it  violates  article  6,  §  1,  If  1, 
of  that  instrument,  which  declares 
that  "the  judicial  power  shall  be 
vested  in  a  court  of  errors  and  ap- 
peals in  the  last  resort  in  all  causes 
as  heretofore,"  and  in  certain  spe- 
cifically named  courts  which  are  in- 
ferior thereto. 

This  contention  on  the  part  of  the 
state  presents  a  preliminary  ques- 
tion which  we  must  determine;  for, 
if  it  is  sound,  the  assignment  of 
error  must  fall,  as 
ippenlT?  c7.rt  the  review  of  ver- 
deSci!"  *'  *'*'''  <licts  for  the  pur- 
pose of  determining 
whether  they  are  supported  by  the 
proofs  in  a  case  is  no  part  of  the 
common-law  functions  of  this  court. 
In  taking  up  the  consideration  of 
the  questions  thus  raised,  we  are 
met  with  the  contention  of  the  de- 
fendant that  the  matter  is  stare 
decisis;  and  he  appeals  to  our  deci- 
sion in  the  case  of  Kohl  v.  State,  59 
N.  J.  L.  445,  36  Atl.  931,  37  Atl. 
73,  as  authority  for  his  position.  In 
that  case  this  court,  under  a  statu- 


tory provision  similar  in  its  essence 
to  that  contained  in  the  Act  of  1921 
(but  which  was  shortly  afterward 
repealed),  examined  the  testimony 
sent  up  with  the  writ  to  determine 
whether  or  not  a  conviction  of  mur- 
der in  the  first  degree  was  justified, 
and,  reaching  the  conclusion  that 
upon  it  the  guilt  of  the  defendant 
was  doubtful,  reversed  the  convic- 
tion and  sent  the  case  back  for  a 
new  trial.  Counsel  for  the  state 
argues  that  the  matter  is  not  fore- 
closed by  that  decision,  for  the  rea- 
son that,  so  far  as  the  opinion  in 
the  case  discloses,  the  question  of 
the  constitutionality  of  the  law  was 
not  considered,  and  that,  therefore, 
it  may  fairly  be  concluded  that  it 
was  not  raised.  Without  determin- 
ing whether  the  one  contention  or 
the  other  is  sound,  we  have  as- 
sumed, for  the  purposes  of  the  de- 
cision, that  the  case  of  Kohl  v.  State 
is  not  controlling  upon  this  point, 
and  proceed  to  a  consideration  of 
the  soundness  of  the  proposition 
submitted  by  the  prosecutor  of  the 
pleas. 

Taking  up  the  first  point, — ^that 
is,  that  the  statute  violates  the  provi- 
sions of  the  Constitution  relative  to 
trial  by  jury, — ^the  argument,  as 
we  understand  it,  is  that  in  a  crimi- 
nal case  the  verdict  of  the  jury  on 
the  question  of  the  guilt  or  inno- 
cence of  a  defendant  is  final,  and,  in 
view  of  these  provisions,  cannot  be 
nullified  by  'judicial  action.  But 
this  is  not  so.  •  Mr.  Justice  Dixon, 
in  his  opinion  in  Kohl  v.  State,  59 
N.  J.  L.  446,  36  Atl.  931,  37  Atl.  73, 
points  out  that,  although  the  jurors 
compose  the  appropriate  tribunal 
for  the  determination  of  controvert- 
ed questions  of  fact,  they  cannot 
justly  find  a  verdict  for  the  state 
in  a  criminal  case  upon  evidence 
which,  viewed  in  any  rational  as- 
pect, must  leave  reasonable  doubt 
of  guilt  in  every  considerate  mind, 
arid  that  against  such  a  verdict  the 
party  aggrieved  can,  by  the  common 
law,  appeal  to  the  trial  court  for  a 
new  trial.  The  narrow  question  is 
whether  the  present  statute,  which 
merely  substitutes  this  court  in  the 
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constuuiionai  inieraici.  lo  us  n 
seems  clear  that  this  mere  substitu- 
tion does  not  lessen  the  constitu- 
tional protection  which  the  provi- 
sions throw  about  a  person  charged 
with  crime.  But,  if  we  are  wrong, 
it  does  not  follow  that  the  statute  is 
invalid.  The  purpose  of  the  act  is 
to  increase  that  protection  rather 
than  diminish  it.  It  does  not  vest 
in  the  state  the  power  to  submit  to 
this  court  the  question  of  the  valid- 
ity of  a  verdict,  but  only  clothes 
the  defendant  himself  with  the 
right  to  have  that  verdict  reviewed 
at  his  option ;  that  is  to  say,  he  may 
rest  upon  the  constitutional  protec- 
tion which  that  instrument  gives 
him,  and  insist  that  the  verdict  of 
the  jury  be  accepted  as  a  finality;  or 
he  may  elect  to  treat  the  verdict  as 
not  a  final  determination  of  the 
facts,  and  call  upon  this  court  to 
determine  whether  it  is  justified 
under  the  evidence. 

A  question  somewhat  similar  to 
that  now  under  consideration  was 
presetted  to  the  supreme  court  in 
the  case  of  Edwards  v.  State,  45  N. 
J.  L.  419.  There  the  defendant  was 
tried  and  convicted  under  a  statute 
which  permitted  a  person  charged 
with  crime  to  waive  indictment  and 
trial  by  jury,  and  request  a  speedy 
trial  before  the  court  of  special 
quarter  sessions.  A  conviction  hav- 
ing been  had,  he  challenged  its  va- 
lidity upon  the  ground  that  the 
legislature,  by  passing  the  act,  had 
contravened  the  provisions  of  the 
Constitution  relating  to  trial  by 
jury.  Mr.  Justice  Depue,  in  dealing 
witii  this  contention,  pointed  out 
that  these  provisions,  together  with 
that  which  prohibits  an  alleged 
criminal  from  being  tried  upon  a 
charge  laid  against  him  except  upon 
"a  presentment  or  indictment  by  a 
grand  jury,"  are  a  part  of  the  Bill 
of  Rights,  like  the  right  to  enjoy 
religious  freedom,  the  right  to  en- 
joy and  defend  life  and  liberly,  the 
right  to  enjoy  freedom  of  speech, 
and  security  against  unreasonable 
searches  and  seizures,  designed  for 
the  security  of  the  personal  rights 


expressly  retainea  oy  me  uonstiru- 
tion  itself  to  the  people  from  whom 
that  instrument  emanated,  and  then 
declared  that  these  rights,  thus  re- 
tained, are  subject  to  that  funda- 
mental rule  of  law  that  "a  person 
may  renounce  a  provision  made  for 
his  benefit,  and  to  that  maxim, 
'quilibet  potest  renunciare  juri  pro 
se  introducto,'  which  applies  as  well 
to  constitutional  law  as  to  any  oth- 
er." 

We    concur   in    the   view    thus 
expressed,  and  con-  j„y_„Ti*w  »t 
elude  that  the  stat-  fMts  i»  eriniBai 
ute  does  not  violate  •»•— ^-m*'*^- 
the  provisions  of  the  Constitution 
which  we  have  been  discussing. 

We  now  take  up  the  consideration 
of  the  second  ground  of  attack  upon 
this  statute,  namely,  that  it  violates 
that  part  of  §  1,  article  6,  of  the 
Constitution,  which  declares  that 
"the  judicial  power  shall  be  vested 
in  a  court  of  errors  and  appeals  in 
the  last  resort  in  all  causes,  as  here- 
tofore." 

A  reading  of  the  statute  makes  it 
apparent  that  it  places  an  additional 
burden  on  this  court,  requiring  it 
not  only  to  pass  upon  alleged  errors 
of  law  in  criminal  cases  brought  up 
for  review,  but  also  upon  an  alleged 
error  of  fact;  that  is,  the  mistake  of 
a  jury  in  basing  its  verdict  upon  in- 
sufficient evidence.  But  in  doing 
that  it  does  not  curtail  in  any  de- 
gree the  constitutional  powers  vest- 
ed in  the  court,  but,  on  the  contrary, 
increases  them.  We  are  to  deter- 
mine, therefore,  whether  the  legisla- 
ture may  vest  in  this  court  powers 
in  addition  to  those  exercised  and 
enjoyed  by  it  at  the  time  of  the 
adoption  of  the  Constitution;  and 
this  question,  we  think,  is  answered 
by  the  opinion  of  the  late  Chief 
Justice  Beasley  in  Harris  v.  Vander- 
veer,  21  N.  J.  Eq.  424.  He  says: 
"The  essential  qualities  of  all  the 
constitutional  courts  are  indestruc- 
tible and  unalterable  by  the  legisla- 
ture. But  an  extension  of  the 
jurisdiction  of  a  court,  such  exten- 
sion being  in  harmony  with  its 
character,  and  not  being  a  usurpa- 
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otner  coun,  is  noi 
within  the  constitu- 
prevention. 
...  In  the  juili- 
cial  system  of  a  state,  few  things 
can  be  imagined  more  obstructive  of 
the  progress  of  society  than  courts 
with  jurisdictions  absolutely  fixed. 
.  .  .  Such  a  contrivance  is  an 
anomaly  nowhere  to  be  found ;  it  is 
certain  it  cannot  be  pretended  to 
have  ever  existed  in  this  state. 
From  the  earliest  times,  every  ses- 
sion of  the  legislature  has  added  to 
the  subjects  of  judicature,  and  the 
jurisdiction  of  our  courts  has  been 
adjudged  to  this  ever-varying  condi- 
tion of  things."  And  after  a  fur- 
ther discussion  of  the  matter  he 
concludes  as  follows:  "The  conse- 
quence is  that  when  the  Constitu- 
tion vests  power  in  a  court  'as  here- 
tofore,' and  declares  that  the  several 
courts  shall  continue  with  like  pow- 
ers and  jurisdiction  as  though  the 
Constitution  had  not  been  adopted, 
the  effect  is  that  the  primitive  pow- 
ers of  such  tribunals  remain  in- 
alienably established,  while  at  the 
same  time  there  is  implanted  in 
them  that  principle  of  development 
by  which  their  cognizance  may  be 
extended  over  new  cases  as  they 
arise,  and  which  t>]'inciple  is  a  part 
of  their  very  nature  and  constitu- 
tion. ...  I  have  no  doubt  [there- 
fore] that  the  jurisdiction  of  this 
court  is  extensible  at  the  will  of  the 
legislature,  provided,  by  such  exten- 
sion, the  province  of  no  other  court 
or  department  of  government  is  in- 
trenched upon  or  invaded." 

•In  his  concluding  statement  the 
learned  chief  justice  evidently  re- 
ferred to  other  constitutional  courts, 
for  no  one  appreciated  more  thor- 
oughly than  he  did  that  the  power 
of  the  legislature  over  courts  creat- 
ed by  it  was  supreme,  and  that  the 
functions  of  such  courts,  of  which 
the  oyer  and  terminer  is  one  (State 
V.  Taylor,  68  N.  J.  L.  276,  53  Atl. 
392),  are  subject  to  alteration, 
diminution,  or  destruction  at  the 
will  of  the  legislature. 
It  will  be  observed  that  in  the 


opinion  limits  me  power  oi  me  legis- 
lature, in  extending  the  jurisdic- 
tion of  this  court,  to  such  exten- 
sions as  are  in  harmony  with  its 
character,  and  it  has  befen  suggest- 
ed that  the  review  of  testimony,  in' 
cases  which  are  sent  up  to  us  from 
courts  of  law,  is  out  of  harmony 
with  the  inherent  characteristics  of 
the  court.  But  this,  we  think,  is  not 
so.  As  this  court  existed  at  the  time 
of  the  adoption  of  the  Constitution, 
its  jurisdiction  was  limited  to  the 
review  of  the  alleged  legal  errors  in 
cases  coming  up  from  the  law 
courts,  and  of  alleged  errors  both  in 
the  application  of  legal  rules  and  in 
conclusions  of  fact  in  cases  coming 
up  from  the  court  of  chancery. 
This  was  the  limit  of  our  jurisdic- 
tion at  the  time  of  the  passage  of 
the  statute  which  was  the  subject 
of  consideration  in  Harris  v.  Van- 
derveer.  That  statute  enacted  that 
all  persons  aggrieved  by  any  order 
or  decree  of  ttie  prerogative  court 
might  appeal  from  the  same  to  this 
court,  "in  the  same  manner  in  all 
respects  as  now  provided  by  law  for 
appeals  from  the  court  of  chan- 
cery." The  prerogative  court,  in  its 
powers,  functions,  characteristics, 
and  jurisdiction,  was  modeled  to  a 
large  extent  upon  ecclesiastical 
courts  of  England.  It  was  as  dis- 
tinct in  its  essence  from  the  court  of 
chancery  as  it  was  from  our  courts 
of  law.  If  the  legislature,  instead 
of  providing  for  the  broad  review 
which  existed  in  cases  coming  up 
from  chancery,  had  seen  fit  to  limit 
the  review  to  alleged  errors  of  law, 
its  power  to  do  so  could  not  be  suc- 
cessfully challenged  upon  the  theory 
that  such  a  review  was  not  consist- 
ent with  the  nature  of  this  court. 
And  the  converse  is  true,  namely, 
that  the  conferring  upon  this  court 
of  jurisdiction  to  review  conclu- 
sions of  fact,  as  well  as  alleged  er- . 
rors  of  law,  in  cases  which,  until 
the  enactment  of  the  statute,  were 
outside  our  jurisdiction,  is  not  in- 
consistent with  the  inherent  charac- 
teristics of  this  court.  In  fact,  it 
was   expressly   so   decided   in  the 


that  the  extension  of  our  jurisdic- 
tion by  the  present  statute  is  out  of 
harmony  with  the  inherent  charac- 
ter of  the  court  would  be  to  nullify 
our  previous  declaration  that  a 
similar  extension  by  the  earlier 
statute  is  not  so. 

Reaching  the  conclusion  that  nei- 
ther of  the  constitutional  provisions 
appealed  to  is  a  bar  to  the  enact- 
ment of  the  statute,  we  take  up  th^ 
examination  of  the  evidence. in  the 
case. 

The  undisputed  proofs  show  that 
on  the  evening  of  July  12th  last  Mrs. 
Editili  Wilson  attended  a  moving 
picture  theater  with  a  girl  friend; 
They  left  the  theater  about  9:20 
and  walked  part  way  home  togeth- 
er, and  separated  a  short  distance 
from  the  Wilson  residoxce.  Some 
three  hours  later  Mrs.  Wilson's 
dead  body  was  discovered  in  a  va- 
cent  lot  a  short  distance  from  the 
point  where  she  and  her  friend  had 
parted  company.  An  investigation 
disclosed  that  tiie  upper  part  of  the 
drawers  had  been  torn  apart;  that 
the  underclothing  was  more  or  less 
blood  stained ;  that  the  chemise  and 
undershirt  had  been  pushed  up  aa 
far  as  the  breasts ;  that  the  private 
parts  were  lacerated;  and  there 
were  marks  about  the  neck,  indicat- 
ing pressure  upon  that  part  ot  the 
body.  An  autopi^  showed  that 
there  had  been  a  hemorrhage  in  the 
vagina,  but  that  the  apparent  at> 
tempt  to  rape  had  not  been  entirely 
consummated.  It  further  showed 
that  death  had  resulted  from  shock 
directly  caused  by  the  assault. 
When  she  left  her  home,  early  in 
the  evening,  she  wore  a  wrist  watch 
and  had  two  rings  upon  her  fingers. 
When  her  body  was  found,  these 
articles  were  missing.  The  state 
proved,  and  the  testimony  was  un- 
controverted,  that  the  defendant, 
upon  his  return  to  his  boarding 
house  on  the  night  of  the  death  of 
Mrs.  Wilson,  gave  his  landlady  the 
two  rings  which  had  been  worn  by 
Mrs.  Wilson,  and  that  two  or  three 
days  later  he  borrowed  $250  from 
a  friend,  and  gave  to  him  Mrs.  Wil- 
son's watch  as  security  for  the  loan. 
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three  written  confessions,  signed  by 
Hie  defendant,  in  which  he  £d»ted 
that  on  the  evening  in  question  he 
had  been  drinking  heavily  with 
some  friends  in  a  saloon  in  Perth 
Amboy;  that  later  they  separated, 
and  IJiat  he  went  away  from  the 
saloon  alone ;  that  as  he  was  walk- 
ing down  the  street  he  met  a  wom- 
an, and  grabbed  her;  that  he 
dragged  her  over  into  an  adjoining 
yard,  raised  up  her  cloliies,  and  at- 
tempted to  have  intercourse  with 
her,  but  that  whether  he  actually 
succeeded  or  not  he  did  not  know. 
He  also  said  that  the  woman  made 
no  outcry,  and  seemed  to  faint 
away ;  and  that  after  making  the  at- 
tempt to  ravish  her  he  left  her  ly- 
ing in  this  vacant  lot  and  went 
away. 

At  the  trial  the  defendant  was 
called  as  a  witness  in  his  own  be- 
half, and  when  examined  with  rela- 
tion to  these  alleged  confessions  he 
admitted  that  he  signed  them,  but 
insisted  that  they  were  made  under 
duress,  and  that  he  answered  ttie 
questions  put  to  him  in  the  way 
which  the  officers  who  obtained  the 
confession  seemed  to  desire,  with- 
out any  knowledge  whether  these 
answers  were  true  or  not.  He  fur- 
ther stated  on  the  witness  stand 
that  he  had  not  then,  and  never  had, 
any  memory  with  relation  to  the 
matters  contained  in  his  confessions, 
except  that,  while  walking  down  the 
street  in  a  drunken  condition,  he 
m'et  someone  (whether  man,  wom- 
an, or  child  he  could  not  say) ;  that 
he  grabbed  this  i>erson;  and  that 
from  tliat  time  on  he  had  no  recol- 
lection of  events  until  he  boarded  a 
car  for  Cliffwood,  where  he  was 
then  living. 

If  the  confessions  were  true,  the 
guilt  of  the  defendant  was  absolute- 
ty  demonstrated.  The  testimony 
produced  on  the  part  of  the  state 
with  relation  to  them  was  that  each 
of  them  was  voluntary.  The  de- 
fendant, as  I  have  already  said,  de- 
nied this,  and  the  court  l^t  it  to  the 
jury  to  determine  the  fact,  and  they 


resoivea  ii  m  lavor  oi  me  siaies 
contention.  We  think  they  were  eiu- 
tirely  justified  in  their  determina- 
tion, and  that  these  confessions, 
coupled  with  the  other  facts  which 
We  have  recited,  prove  beyond  a 
reasonable  doubt  that  the  defendant 
was  guilty  of  the  crime  charged 
against  him  in  the  indictment. 

It  is  argued  by  counsel  for  the  de- 
fendant that  it  is  quite  possible 
from  the  facts  proved  that  Mrs, 
Wilson  died  before  a  rape  was  at- 
tempted to  be  committed  upon  her 
by  the  defendant,  and  that,  if  she 
was  already  dead  when  the  defend- 
ant attempted  to  penetrate  her  per- 
son, his  offense  does  not  come  with- 
in the  purview  of  the  statute,  foi^ 
the  reason  that  an  attempt  to  com- 
mit a  rape  must  be  made  upon  the 
body  of  a  living  person.  The  act 
upon  which  the  indictment  is  based 
declares  that  "murder  which  shall 
be  committed  in  perpetrating  or  at- 
tempting to  perpetrate  any  arson, 
burglary,  rape,  robbery,  or  sodomy 
shair  be  murder  in  the  first  degree." 

It  is  enough  to  say,  in  disposing 
of  this  phase  of  the  case,  that  an  at- 
tempt to  commit  a  rape  does  not 
begin  with  the  act  of  penetration, 
but  with  the  primary  attack  upon  a 
woman  made  for  the  purpose  of  car- 
rying out  the  intent,  and  that  this 
intent  may  be  formed  at  the  very 
moment  of  the  attack.  The  sugges- 
tion that,  when  the  victim  dies  from 
Homieide-de  shock  dircctly  re- 
Kre^-denth  from  sultlng  f rom  the  at- 
rS^I*  **""••  tack  upon  her,  and 
the  death  precedes 
attempted  penetration,  the  party 
committing  the  assault  does  not 
come  within  the  condemnation  of 
the  statute,  is  entirely  too  unsub- 
stantial to  justify  extended  discus- 
sion. 

On  the  whole  case,  therefore,  we 
conclude  that  the  conviction  under 
review  must  be  afSrmed. 

Kalisch,  J.,  concurring: 

I  concur  in  the  result  reached — , 
that  is,  that  the  'judgment  below 
should  be  affirmed — but  am  not  in 
accord  with  the  views  expressed  in 
the  opinion  that  the  Statute  of  1921, 


wiucn  proviues  j,n&i  ui  aii  ca^es 
where  the  plaintiff  in  error  shall 
elect  to  take  up  the  entire  record 
with.  h;s  writ  of  error,  as  provided 
in  the  act  to  which  this  is  a  supple- 
ment, he  may  assign  as  error  that 
the  verdict  was  against  the  weight 
of  evidence,  whetber  any  exception 
has  been  taken  or  not,  or  whether 
any  motion  to  acquit  has  been  made 
or  not,  and  if  it  shall  appear  from  a 
consideration  of  the  entire  evidence 
that  such  verdict  was  against  the 
weight  of  the  evidence,  the  appellate 
court  shall  remedy  such  wrong  by 
reversing  such  verdict  and  award- 
ing a  new  trial" — is  constitution- 
al. In  my'  judgment  the  act  is 
clearly  unconstitutional,  in  that  it 
attempts  to  invest  this  court  witii 
the  function  to  reverse  the  verdict 
of  a  juiy  on  a  question  of  fact — a 
function  wholly  foreign  to  and  in- 
congruous with  the  judicial  jpowers  . 
conferred  by  the  Constitution. 
More  amply  stated,  it  is  a  legisla- 
tive attempt  to  convert  a  writ  of 
error  in  a  criminal  case  into  a  rule 
to  show  cause,  and  to  allow  an  ap- 
peal where  a  rule  to  show  cause  has 
been  denied  or  discharged.  The 
plain  effect  of  all  this  is  to  alter  the 
institutional  character  of  this  court 
as  established  by  the  Constitution; 
that  is,  a  court  to  correct  errors  of 
law  in  judgments  brought  before  it 
for  review,  by  writ  of  error,  and  not 
to  pass  upon  questions  of  fact  which 
were  in  the  pro^^ce  of  a  jury  to  de- 
cide. 

It  cannot  be  very  wdl  gainsaid 
that  the  legislature  has  power  to 
confer  additional  jurisdiction  upon 
courts  of  its  own  creation,  within 
constitutional  limitation,  or  upon 
courts  whidi  have  their  basic  origin 
in  and  tiieir  jurisdictional  functions 
prescribed  by  the  Constitution,  so 
long  as  the  institutional  character 
erf  such  courts  is  not  altered,  and  no 
Constitutional  provision  «icroached 
upon.  And'  in  the  light  of  tills  dec- 
laration tiie  constitutionality  of  the 
statute  under  consideration  must  be 
tested. 

The  constitutional  provisions  the 
consideration  of  whidsi  are  involved 


STATE  V. 
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in  properly  deciding  this  important 
question  are,  first,  article  3,  which 
provides  that  the  powers  of  the  gov- 
ernment shall  be  divided  into  three 
distinct  departments— 4;he  legisla^ 
tive,  executive,  and  judicial — and 
ei^ressly  forbids  those  persons  be- 
longing to  or  constituting  one  of 
these  departments  from  exercising 
any  of  the  powers  properly  belong- 
ing to  either  of  the  others,  except  as 
herein  expressly  provided. 

In  this  connection  it  suffices  to 
say  that  it  needs  no  citation  of  au- 
thorities to  establish  that  a  legisla- 
ture may  not  lawfully  do  indirectly 
what  it  is  forbidden  to  do,  by  the 
Constitution,  in  express  termp. 
This  clause  of  the  Constitution  is  a 
limitation  upon  the  powers  of  the 
legislature,  as  well  as  upon  the  exec- 
utive and  judiciary.  The  legislar 
ture  may  not,  therefore,  in  the  guise 
of  conferring  additional  jurisdic- 
tion upon  a  constitutional  court 
whose  judicial  functions  are  pre- 
scribed by  the  Constitution  in  ex- 
press and  unequivocal  terms,  alter, 
add  to,  or  detract  from  a  fundamen- 
tal judicial  function  belonging  to 
the  court,  without  first  having  ob- 
tained constitutional  authorization.. 

The  statute  here,  in  express 
terms,  dictates  to  this  court  how 
and  in  what  manner  it  shall  exer- 
cise the  judicial  function  confided 
to  it  by  the  Constitution,  and  which 
legislation,  by  the  way,  is  no  less 
than  a  usurpation  by  the  legisla- 
ture of  the  exercise  of  a  judicial 
power  belonging  to  the  court,  and 
hence  in  that  respect  the  act  is  in 
contravention  of  article  3  of  the 
Constitution.  In  that  regard  the 
present  situation  is  clearly  distin- 
guishable from  that  which  existed 
in  Harris  v.  Vanderveer,  21  N.  J. 
Eq.  424,  where  a  statute  was  held 
constitutional  which  gave  the  right 
of  appeal  to  a  defeated  litigant  from 
an  order  or  decree  of  the  prerog- 
ative court  to  this  court;  no  such 
appeal  having  been  provided  for  in 
express  terms  by  the  Constitution. 
That  case  is  made  the  mainspring  of 
the  majority  opinion,  and  will  be 
referred  to  more  fully  later  on  in  its 
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proper  relation  to  the  subject-mat- 
ter under  discussion. 

2.  The  next  clause  of  the  Consti- 
tution which  the  statute  encroaches 
upon  is  article  6,  §  1,  plac.  1,  which 
declares :  "The  judicial  power  shaU 
be  vested  in  a  court  of  errors  and 
appeals  in  the  last  resort  in  all 
causes  as  heretofore." 

In  plain  terms  the  Constitution 
expressly  limits  the  judicial  power 
of  the  court  of  errors  and  appeals, 
as  exercised  by  it  before  the  adop- 
tion of  the  Constitution  of  1844.  In 
this  conjunction  must  be  read  the 
last  clause  of  J  1  of  article  10,  which 
declares:  "The  several  courts  of 
law  and  equity,  except  as  herein 
otherwise  provided,  shall  continue 
with  the  like  powers  and  jurisdic- 
tion as  if  this  Constitution  had  not 
been  adopted." 

These  constitutional  declarations 
gave  rise  to  the  essential  inquiry. 
What  was  the  extent  of  the  judicial 
power  exercised  by  this  court  before 
the  adoption  of  the  Constitution  of 
1844?  This  inquiry  finds  its  an- 
swer in  the  history  of  the  legislation 
of  this  state  prior  to  1844.  Briefly 
stated,  the  judicial  power  of  this 
court  granted  and  emanating  from 
such  legislation  was  to  review  final 
judgments  of  any  circuit  or  su- 
preme court,  by  writ  of  error,  and 
to  review  any  order  or  decree  made 
hf  the  court  of  chancery,  by  appeal. 
And  it  is  made  clear  by  the  exami- 
nation of  the  legislation  referred 
to  and  the  decisions  of  our  courts 
that,  in  a  case  at  law  brought  for 
review  to  this  court  by  writ  of  er- 
ror, this  court  was  confined  to  a 
strict  review  of  errors  of  law  only, 
and  on  appeals  .from  the  court  of 
chancery  it  was  empowered  to  re- 
view both  the  law  and  tiie  facts. 
The  term  "court  of  errors"  desig- 
nates clearly  that  the  court  was  in- 
stituted for  the  correction  of  errors 
at  law,  and  the  term  "appeals," 
with  equal  clarity,  to  review  the 
law  and  the  facts  on  appeal  from 
the  court  of  chancery.  This  view  is 
fortified  by  the  declaration  of  ar- 
ticle 6,  §  6,  plac.  3  of  the  Constitu- 
tion :    "Final  judgments  in  any  cir- 
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cuit  court  may  be  brought  by  writ 
of  error  into  the  supreme  court,  or 
directly  in  the  court  of  errors  and 
appeals." 

This  constitutional  provision  was 
declaratory  of  the  common  law.  At 
common  law  final  judgments  only 
could  be  removed  by  writ  of  error  to 
the  appellate  court,  and  the  review 
thereof  was  strictly  confined  to  er- 
rors at  law. 

This  court  in  Flanigan  v.  Guggen- 
heim Smelting  Co.  63  N.  J.  L.  647, 
44  Atl.  762,  7  Am.  Neg.  Rep.  113,  in 
construing  a  statute  similar  in  pur- 
port to  the  one  in  question  in  that 
it  provided  that  "it  shall  be  lawful 
for  a  plaintiff  in  error  to  assign  for 
error  that  the  verdict  is  against  the 
clear  weight  of  the  evidence,"  held 
the  statute  to  be  unconstitutional. 
Judge  Adams,  speaking  for  the 
court  (63  N.  J.  L.  at  page  650), 
says:  "It  is  evident  to  any  mind 
acquainted  with  legal  procedure 
that  this  act  declares  a  novel  pur- 
pose, and  seeks  to  secure  it  through 
the  novel  use  of  an  old  inatrumen- 
tality.  The  purpose  is  novel,  for, 
in  such  a  case,  the  review  has  hith- 
erto been  of  matter  of  law,  and 
never  of  matter  of  fact.  The  use  is 
novel,  for  the  instrumentality  is  a 
writ  of  error,  'whose  sole  ability,'  in 
the  words  of  Chief  Justice  Beasley, 
'always  has  been,  and  is,  to  bring 
before  the  higher  court  for  review 
in  matters  of  law,  the  judgments  of 
inferior  jurisdictions.'  Falkner  v. 
Dorland,  54  N.  J.  L.  409,  410, 24  Atl. 
403.  It  is  evident,  also,  that,  if  this 
act  be  valid,  its  necessary  effect  will 
be  to  deprive  the  judrments  of  such 
inferior  jurisdictions  of  the  attri- 
bute of  finality  as  to  fact.  This 
attribute  has  characterized  such 
judgments  since  the  earliest  age  of 
the  common  law.  .  .  .  It  is  now 
proposed  that  they  shall  henceforth 
be  final  as  to  neither."  And  speak- 
ing (63  N.  J.  L.  at  page  651)  on  the 
force  and  effect  of  §  1  of  article  7 
of  the  Constitution,  the  learned 
judge  continues :  "It  will  be  admit- 
ted that  these  provisions  guarantee 
the  integrity  of  the  constitutional 
courts,  of  which  the  supreme  court 


is  one.  Whatever  powers  that  court 
had,  whatever  jurisdiction  that 
court  exercised,  at  the  date  of  the 
adoption  of  the  Constitution,  were 
by  such  adoption  incorporated  into 
the  fundamental  law,  and  insured 
against  destruction  or  abridgment 
except  through  a  change  in  the  fun- 
damental law  itself.  To  abolish  the 
court,  to  alter  its  organic  character, 
to  impair  its  jurisdiction,  to  dimin- 
ish its  authority,  are  beyond  legis- 
lative power,  because  that  charac- 
ter, jurisdiction,  and  authority  form 
part  of  a  body  of  law  which,  upon 
wise  grounds,  has  been  made  im- 
mutiable  by  any  mere  legislative 
act" 

Keeping  in  mind  the  law  as  de- 
clared by  this  court  in  the  case  just 
quoted  from,  and  which  should  be 
controlling  here,  unless  the  doctrine 
therein  enunciated  is  to  be  over- 
ruled, it  is  quite  obvious  that  t^e 
statute  imder  review  has  all  the  in- 
firmities that  affected  the  statute 
condemned  in  that  case  as  unconsti- 
tutional. (1)  The  statute  in  effect 
attempts  to  alter  the  organic  char- 
acter of  the  court,  in  tiiat  on  a  writ 
of  error  this  tribunal  must  hear  and 
determine  a  question  of  fact,  name- 
ly, whether  or  not  a  verdict  is 
against  the  weight  of  the  evidence. 
(2)  The  statute  detracts  from  the 
prerogative  of  the  supreme  court. 
In  the  event  that  a  trial  of  an  in- 
dictment at  bar  is  had  in  that  court, 
resulting  in  a  conviction  and  judg- 
ment, and  a  new  trial  is  refused, 
the  plaintiff  in  error  may,  by  force 
of  the  statute,  have  the  finding  of 
the  supreme  court  reviewed  upon 
the  facts.  "Judgments  of  constitu- 
tional courts  at  common  law  are  in- 
herently not  reviewable  as  to  the 
facts."  Flanigan  v.  Guggenheim 
Smelting  Co.  63  N.  J.  L.  654,  44  Atl. 
764,  7  Am.  Neg.  Rep.  113. 

The  reasoning  of  the  majority 
opinion  finds  no  support  in  Harris  v. 
Vanderveer,  supra,  on  which  case  it 
vainly  relies  to  support  the  consti- 
tutionality of  the  present  statute  for 
a  fair  reading  of  the  opinion  in  the 
case  delivered  by  that  distinguished 
jurist,   Beasley,   Ch.   J.,  makes  it 
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the  marked  difference  between  a 
statute  which  was  in  harmony  with 
the  constitutional  design  to  allow 
appeals  from  a  constitutional  court, 
dealing  with  matters  coming  within 
the  realm  of  equitable  cognizance,  a 
court  of  which,  the  chancellor  was 
the  ordinary,  and  a  statute  which 
by  its  very  terms  attempts  to  change 
the  organic  character  of  a  constitu- 
tional court.  On  page  436  of  the 
case  cited  from  21  N.  J.  Eq.,  the 
learned  chief  justice,  in  speaking  of 
the  prerogative  court,  used  this  sig- 
nificant language:  "Is  there  any- 
thing, then,  in  the  nature  or  history 
of  such  a  tribunal  as  this,  which 
should  make  its  decrees  final  t.  I  do 
not  mean  whether  it  is  proper  or 
politic  that  they  should  be  so ;  but  is 
such  an  incident  necessarily  inher- 
ent in  the  constitution  of  the  court 
itself  ?  If  we  regard  it  as  of  ecclesi- 
astical origin,  its  decisions  have 
no  claim  to  conclusiveness.  In  the 
English  system  the  decrees  of  the 
prerogative  court  are  subject  to  re- 
view in  the  court  of  delegates.  This 
has  been  the  case  since  the  time  of 
Henry  VIII.  A  prerogative  court, 
then,  is  not  and  never  has  been, 
from  its  constitution,  a  court  of  the 
last  resort..  What,  then,  has  so 
modified  ite  nature  as  to  bestow  up- 
on it  such  a  character  in  this  state? 
If  I  could  perceive  that  from  its  or- 
ganization, or  the  character  of  its 
jurisdiction,  the  decrees  of  this 
court  must  be  unappealable,  I 
should  feel  constrained  to  say  that 
the  legislature  could  not  alter  their 
nature  and  makes  them  appealable. 
Under  such  circumstances,  a  modifi- 
cation of  the  efiicaciousness  of  the 
decrees  of  such  a  court  would  be  to 
alter,  in  an  essential  manner,  the 
court  itself.  It  would  amount  to  an 
organic  change  in  a  constitutional 
tribunal." 

Now,  can  it  be  fairly  doiied  that 
the  attempt  by  statute  to  impose 
upon  the  court  of  errors  and  ap- 
peals, in  a  criminal  case  brought 
before  it  for  review  by  writ  of  er- 
ror, the  duty  to  decide  as  to  the 
weight  of  the  evidence,  is  not  an 


tribunal"?  It  destroys  the  finality 
of  a  judgment  by  the  supreme  court 
on  questions  of  fact  hitheiix)  unap- 
pealable and  unreviewable,  and 
thereby  clearly  abridges  the  pre- 
rogative of  that  tribunal.  Further- 
more, it  effects  an  organic  change  in 
the  court  of  errors  and  appeals  from 
that  of  a  tribunal  designed  by  the 
Constitution  to  review  errors  of 
law  only,  to  an  appellate  tribunal 
for  the  review  of  both  errors  of  law 
and  errors  of  fact. 

In  the  state  of  New  York,  by  ar- 
ticle 6,  §  9,  of  its  Constitution,  ex- 
press power  is  conferred  upon  the 
legislature  of  that  state  to  restrict 
the  jurisdiction  of  its  court  of  ap- 
peals, and  the  right  to  appeal  there^ 
to,  etc. ;  therefore,  §  528  of  the  Code 
of  Criminal  Procedure,  regulating 
appeals  in  cases  where  the  judg- 
ment is  of  death,  and  which  pro- 
vides that  the  court  may  grant  a 
new  trial  if  it  is  satisfied  that  the 
verdict  is  against  the  weight  of  the 
evidence,  has  constitutional  authori- 
zation. 

But  enough  has  been  said  to  make 
it  clear  that,  without  a  constitu- 
tional amendment  authorizing  the 
legislature  to  change  the  organic 
character  of  the  constitutional  ap- 
pellate courts,  it  cannot,  in  the 
aspect  of  enlarging  their  jurisdic- 
tion, change  their  elemental  nature. 
No  one  would  have  the  temerity  to 
contend  that  the  constitutional  pro- 
visions referred  to  forbid  this  court 
to  take  cognizance  of  new  cases, 
which  in  the  march  of  business  and 
industry  have  sprung  up  since  the 
adoption  of  the  Constitution,  and 
will  continue  to  spring  up  in  the  in- 
definite future.  To  adopt  any  such 
theory  would  tend  to  arrest  all 
progress  in  the  development  of  the 
law.  It  is  one  thing  to  make  eveiy 
case  appealable,  whether  or  not  it 
was  known  to  the  common  law  be- 
fore the  adoption  of  the  Constitu- 
tion, and  it  is  quite  another  thing  to 
change  the  function  of  a  constitu- 
tional court,  so  as  to  render  it  prac- 
tically a  trial  court.  It  is  the  latter 
feature  of  the  statute  which  makes 
it   invalid.     The  case  of  Kohl   v. 
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State.  59  N.  J.  L.  196  and  445,  85 
Atl.  652,  relied  on  by  counsel  of  de- 
fendant, which  was  before  this 
court  on  writ  of  error  under  a  simi- 
lar statute  to  the  one  now  drawn 
into  question,  but  which  former 
statute  was  repealed,  has  no  bear- 
ing upon  the  present  case,  for  the 
constitutionality  of  that  act  was  not 
raised  or  discussed. 

Another  griaring  unconstitutional 
feature  of  the  act  is  that  it  violates 
article  1,  Tj  7,  of  the  Constitution, 
which  declares :  "The  right  of  trial 
by  jury  shall  remain  inviolate." 

It  may  be  safely  asserted  that  all 
will  agree  that  it  secured  this  right 
as  it  existed  in  this  state  at  the  time 
of  the  adoption  of  the  Constitution. 
That  the  state  is  entitled  to  the 
benefit  of  this  guaranty  cannot  be 
successfully  disputed.  Bishop, 
Crim.  Proc.  vol.  1,  p.  892,  under 
title  "Trial  by  Jury,"  in  a  note, 
says:  "And  in  the  same  state,  the 
Constitution  further  providing  'that 
in  all  criminal  cases,  except  in  petit 
misdemeanor,'  etc.,  'the  right  of  trial 
by  jury  shall  remain  inviolate,'  this 
was  held  to  be  a  right  available  to 
the  state,  as  well  as  to  the  accused 
party.  Therefore,  if  without  a  ju- 
ry, the  prisoner  to  be  tried  by  the 
court  and  acquitted;  the  state  hav- 
ing objected  to  this  proceeding  may 
have  the  result  reversed,  and  try 
him  again."  State  v.  Mead,  4 
Blackf.  309,  30  Am.  Dec.  661. 

The  state,  composed  of  all  the 
people,  is  interested  in  a  verdict  and 
its  finality,  as  well  as  the  defendant. 
This  is  especially  so  in  a  criminal 
case,  as  the  criminal  laws  are  ad- 
ministered for  the  protection  of  so- 
ciety. The  state  cannot  waive  this 
provision.  Any  statute  it  may  enact 
to  evade  the  force  of  the  constitu- 
tional declaration  must  prove  abor- 
tive. 

At  the  time  of  the  adoption  of  the 
Constitution,  only  errors  appearing 
on  the  record  were  reviewable  by 
writ  of  error.  New  trials  were 
made  and  heard  before  the  judge 
who  tried  the  cause.  Verdicts  in 
criminal  cases  were  not  subject  to 
be  set  aside,  even  then,  upon  the 


ground  of  being  against  the  weight 
of  the  evidence,  but  only  where 
there  was  error  on  the  record. 
Since  the  adoption  of  the  Constitu- 
tion of  1844,  the  uniform  practice 
has  been  to  make  motions  for  new 
trial  before  the  judge  who  tried  the 
cause,  and  I  have  been  unable  to  find 
a  reported  case  in  this  state,  except 
State  V.  Kohl,  which  was  upon  a 
statute  now  repealed,  where  a  ver- 
dict was  set  aside  because  against 
the  weight  of  the  evidence.  State 
V.  Hart,  90  N.  J.  L.  262,  L.R.A. 
1917F,  985,  101  Atl.  278;  State  v. 
Comstock,  96  N.  J.  L.  821,  111  Atl. 
652 ;  same  case,  —  N.  J.  L.  — ,  114 
Atl.  561. 

Where  a  trial  court  has  set  a  ver- 
dict aside,  it  will  be  found  that  the 
action  of  the  court  was  rested  upon 
the  basis  that  there  Vas  no  proof 
suflScient  to  go  to  the  jury  of  the 
commission  of  the  crime  by  the  ac- 
cused. For  anyone  familiar  with 
the  trial  of  criminaJ  cases  must  be 
cognizant  of  the  fact  that,  as  crimi- 
nals choose  secret  methods  in  com- 
mitting crimes,  it  often  happens 
that  the  state  must  rely  on  a  single 
witness  to  prove  the  offense,  whilst 
a  defendant  may  resort  to  alibis  and 
other  defenses,  and  in  nine  cases 
out  of  ten  his  witnesses  outnumber 
those  of  the  state.  Of  course,  the 
number  of  witnesses  does  not  carry 
with  it  the  weight  of  the  evidence, 
but  it  does  involve  tlie  elemental 
right  of  a  jury  to  determine  the 
credibility  of  t^  witnesses.  And 
therefore  we  must  start  with  the 
postulate  that  it  is  unconstitutional 
to  alter  in  any  of  its  essential  fea- 
tures the  institution  of  trial  by  ju- 
ry. 

In  Fowler  v.  State,  58  N.  J.  L. 
423,  34  Atl.  682,  the  contention  was 
that  a  struck  jury  was  illegal,  be- 
cause of  the  constitutional  provi- 
sion that  the  right  of  trial  by  jury 
shall  remain  inviolate,  and  the  su- 
preme court,"  per  Beasley,  Ch.  J., 
said  that  the  obvious  answer  to  the 
objection  was  that  trial  by  struck 
jury  was  part  of  the  system  of  legal 
procedure  derived  from  the  English 
law,    confirmed   by   legislation    in. 
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1797,  forty-seven  years  before  the 
Constitution  of  1844,  and  that  the 
constitutional  mandate,  therefore, 
ratified  and  perpetuated  the  right  of 
trial  by  jury  as  in  su'bstance  it  then 
Gxistcd 

In  Brown  v.  State,  62  N.  J,  L.  666, 
42  Atl;  811,  it  was  held  by  the  court 
of  errors  and  appeals  that  the  con- 
stitutional provision  that  the  right 
of  trial  by  jury  shall  remain  invio- 
late means  that  an  act  diminishing 
the  number  of  a  jury,  or  altering 
any  of  its  essential  features,  would 
be  unconstitutional.  Illustrations 
given  are  of  dispensing  with  una- 
nimity or  depriving  of  a  part  of  chal- 
lenges for  cause;  but  the  univer- 
sality of  the  terms  used,  namely, 
"any  of  its  essential  features,* 
shows  that  the  court  did  not  wish 
to  be  understood  as  restricting  the 
matter  to  unanimity  or  challenges, 
but  intended  that  it  should  apply  to 
any  attribute  of  the  l^al  by  ju^ 
which  was  an  essential  feature.  It 
would  seem  that  the  attribute  of  fi- 
nality of  a  verdict  falls  within  this 
description. 

Now,  can  it  not  be  said  with  good 
reason  that  since  by  the  common 
law,  in  a  criminal  trial,  the  question 
as  to  whether  a  verdict  should  be 
set  aside  and  a  new  trial  granted 
was  confided  to  the  judge  who  pre- 
sided at  the  trial,  and  which  was  the 
law  of  this  state  at  the  time  of  the 
adoption  of  the  Constitution  of 
1844,  the  finality  of  the  judgment  in 
a  criminal  case  in  favor  of  the  state 
— subject  only  to  the  setting  aside 
of  the  underlying  verdict  and  the 
granting  of  a  new  trial  by  the  judge  , 
who  presided — was  an  attribute 
protected  by  the  constitutional  pro- 
vision that  the  right  to  trial  by  jury 
shall  remain  inviolate,  for  that  right 
is  certainly  not  alone  the  defend- 
ant's, but  as  well  the  state's? 

In  Haines  v.  Levin,  51  Pa.  412, 
414,  a  civil  case,  the  supreme  court 
of  Pennsylvania  observed:  "The 
great  purpose  of  the  Constitution  in 
providing  that  'trial  by  jury  shall 
be  as  heretofore,  and  the  rights 
thereof  remain  inviolate,'  was  not 
to  contract  the  power  to  furnish 
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modes  of  civil  procedure  in  courts 
of  justice,  but  to  secure  the  right  of 
trial  by  jury  in  its  accustomed  form 
•  before  rights  of  person  or  property- 
shall  be  finally  decided," 

In  Plimpton  v.  Somerset,  33  Vt. 
283,  also  a  civil  case,  the  supreme 
court  of  Vermont  held :  "Any  law 
which  destroys  or  materially  im- 
pairs the  right  of  trial  by  jury  ac- 
cording to  the  course  of  the  common 
law,  in  cases  proper  for  tiie  cogni- 
zance of  a  jury,  is  contrary  to  the 
twelfth  article  of  the  Bill  of  Rights 
and  the  thirty-first  section  of  tiie 
Constitution  of  Vermont." 

In  every  suit  or  action  at  law 
there  are  two  parties,  the  plaintiff 
and  defendant.  In  criminal  cases 
the  state  is  plaintiff.  If  the  defend- 
ant be  convicted  by  a  jury,  the  state 
is  thus  awarded  the  verdict,  and 
that  verdict,  and  the  judgment 
founded  thereon,  can  only  be  set 
aside  by  the  exercise  of  the  power 
in  that  behalf  that  existed  at  the 
time  our  Constitution  was  adopted, 
which  provides  that  the  right  of 
trial  by  jury  shall  remain  inviolate, 
which,  as  we  have  seen,  has  been  in- 
terpreted to  mean  that  none  of  its 
essential  features  may  be  impaired, 
and  that  must  include,  in  its  very 
nature,  the  attribute  of  finality  re- 
siding in  a  verdict.  To  substitute 
for  the  judge  who  tried  the  case  a 
bench  of  appellate  judges,  who  were 
not  present  at  the  trial,  and  who 
never  saw  or  heard  the  witnesses, 
and  whose  opinion  on  the  evidence 
comes  from  a  different  view  or  re- 
view of  it,  is  a  violation  to  some  ex- 
tent, and  an  appreciable  one,  of  the 
right  of  trial  by  jury,  because  it 
subjects  their  finding  to  a  review 
unknown  to  the  common  law. 

The  learned  chief  justice,  in  a 
majority  opinion,  lays  great  stress 
on  the  case  of  Edwards  v.  State,  45 
N.  J.  L.  419,  as  supporting  the  the- 
ory that  the  state  may,  by  statutory 
authority,  waive  its  right  to  enforce 
the  constitutional  mandate  that  a 
trial  by  jury  shall  remain  inviolate; 
but  a  careful  reading  of  that  case 
discloses  that  it  merely  decides  that 
a  defendant  may,  if  the  state  eon- 
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oviHtOf    waive    pcxouucu    xiguu}    jjuax- 

anteed  by  the  Constitution.  No- 
where in  the  opinion  there  delivered 
by  Depue,  J.,  does  that  eminent  ju- 
rist hint  even  that  a  constitutional 
provision  for  the  protection  of  tiie 
entire  people  of  tiie  state  may  be 
lawfully  waived  by  a  representa- 
tive of  the  state  through  legislative 
authorization.  To  have  held  any 
such  view  would  have  been  destruc- 
tive of  our  constitutional  mandates, 
and,  in  effect,  would  have  rendered 
the  Ck>nstitution  a  useless  instru- 
ment. 

The  constitutional  mandate  that 
the  right  of  trial  by  jury  shall  re- 
main inviolate  is  an  express  re- 
straint upon  the  state,  and  its  legis- 
lative agencies,  to  interfere  with  or 
change  the  fundamental  character- 
istics and  efficacy  of  trials  by  a 
common-law  jury;  and  it  is  inter- 
meddling with  the  inviolabilily  of 
jury  -trials  that  the  statute  under 
consideration  plainly  does,  for  it  is 
apparent  that,  ia  case  of  a  convic- 


facts  carries  with  it  no  finality,  un- 
til it  has  gone  through  the  appellate 
courts,  which  are  required  practi- 
cally to  retry  the  case,  on  the  print- 
ed evidence,  and  without  having 
had  the  benefit  of  seeing  the  wit- 
nesses that  the  jury  had,  and,  if  the 
appellate  court  deems  the  verdict  to 
be  against  the  weight  of  the  evi- 
dence>  to  set  it  aside  and  to  send  it 
to  the  court  of  first  instance  for  re- 
trial. Thus,  the  state  policy  that 
there  should  be  prompt  administra- 
tion of  the  criminal  law  for  the  pro- 
tection of  the  people  against  law- 
breakers is  defeated.  All  .these 
considerations  must  have  been  pres- 
ent in  the,  minds  of  the  framers  of 
our  Constitution,  which  resulted  in 
the  mandate,  that  the  right  of  trial 
by  jury  shall  remain  inviolate. 

The  Chancellor  and  Justice 
Black  authorize  me  to  say  that  they 
concur  in  the  views  herein  ex- 
pressed. 


ANNOTATION. 
Power  of  legislatare  to  require  appellate  court  to  review  evidence. 


I.  As  affecting  jurisdiction  of  appellate 
court: 

a.  Statute  held  constitutional,  744. 

b.  Statute     held     unconstitutional, 

746. 
IL  As  affecting  right  to  trial  by  jury: 

a.  General  rule,  746. 

b.  Application  of  rule,  747. 
Ill;  Bule  in  New  Jersey,  749. 

Z.  As  affecting  jurisdiction  of  appellate 
court. 

a.  Statute  held  consUtutitmal. 

Two  cases  have  been  disclosed 
wherein  a  statute  requiring  an  appel- 
late court  to  review  evidence  has  been 
held  not  to  violate  a  constitutional 
provision  in  relation  to  such  court, 
by  imposing  on  it  original  or  addition- 
al jurisdiction. 

In  Finlen  v.  Heinze  (1905)  32  Mont. 
S80,  80  Pac.  918,  the  question  arose 
as  to  the  constitutionality  of  a  statute 
requiring  the  supreme  court  to  review 
all  questions  of  fact  arising  on  the 


record  in  equity  cases,  and  to  de- 
termine the  same.  It  was  held  that 
no  additional  jurisdiction  was  im- 
posed on  the  coku-t,  and  tiiat  the  act 
was  constitutional.  The  court  said: 
"It  does  not  require  us  to  try  the 
cause  de  novo  in  this  court,  in  the 
sense  in  which  a  trial  anew  is  general- 
ly used,  or  in  which  it  is  used  in  § 
1761  of  the  Code  of  Civil  Procedure, 
^when  applied  to  appeals  from  justice 
courts  to  the  district  courts.  No  new 
pleadings  can  be  filed  in  this  court; 
neither  can  any  new  evidence  be  re- 
ceived. The  act  only  requires  us  to 
review  the  facts  as  presented  in  the 
record,  and  under  like  statutory  pro- 
visions it  is  quite  generally  held  that 
the  appellate  court  can  either  render 
a  judgment  itself,  or  direct  what 
proper  judgment  shall  be  entered  in 
the,  trial  court" 

In  Christiansen  v.  Farmers'  Ware- 
house Asso.  (18^6)  5  N.  D,  438,  32 
LJI.A.  730,  67.  N.  W.  300,  the  respond- 


ANNO— APPELLA-rtJ  COURTS— REVIEW  OF  EVIDENCE. 


745 


ent  attacked  the  constitutionality  of 
a  statute  which  provided,  in  part,  as 
follows:  "All  evidence  taken  as  pro- 
vided by  this  section  shall  be  certi- 
fied by  the  judge  at  any  time  after 
the  trial,  and  within  one  month  be^ 
fore  the  time  allowed  for  the  appeal 
of  said  cause  shall  have  expired,  and 
shall  thereupon  become  a  part  of  the 
judgment  roll,  and  the  ol-iginal  of 
such  judgment  roll  shall  go  on  appeal 
to  the  supreme  court,  which  shall 
try  the  cause  anew  upon  such  judg- 
ment roll,  and  render  final  judgment 
therein,  according  to  the  justice  of  the 
case."  The  basis  of  the  charge  of 
unconstitutionality  was  that  the 
statute  in  question  attempted  to  con- 
fer on  the  supreme  court  original 
jurisdiction,  while  under  the  Constitu- 
tion the  jurisdiction  of  the  court, 
except  in  certain  specified  cases,  was 
appellate  only.  It  was  pointed  out 
that  under  an  earlier  statute  the 
supreme  court,  under  certain  circum- 
stances, had  been  empowered  to  re- 
view questions  of  fact,  and  the  valid- 
ity of  the  statute  had  never  been 
questioned.  As  to  what  constituted 
appellate  jurisdiction  the  court  said: 
"Appellate  jurisdiction  cannot  create 
a  cause.  It  must  be  ^st  created  and 
adjudicated  by  another  judicial  tri- 
bunal. Those  facts  existing,  the  ap- 
pellate court  may  exercise  its  jurisdic* 
tion  in  any  form  the  legislature  may 
prescribe.  The  legislature  may  re- 
quire the  appellate  court  to  review  the 
facts,  and  render  final  judgment.  If, 
in  so  doing,  it  exercise  some  of  the 
same  functions  as  a  court  of  original 
jurisdiction,  we  anew^  that  there  is 
neither  constitutional  nor  legal  reason 
why  it  should  not."  It  was  held 
that  .  the  act  did  not  attempt  to 
confer  any  original  jurisdiction  on 
the  suprone  court,  the  court  consider- 
ing the  case  to  be  distinguishable 
from  Klein  v.  Valerius  (1894)  -87 
Wis.  54,  22  L.R.A.  609,  57  N.  W.  1112, 
set  out  infra. 

In  Parkisen  v.  Thompson  (1905) 
164  Ind.  609,  73  N.  E.  109,  3  Ann.  Cas. 
677,  the  ceurt  had  before  it  a  statute 
providing  as  follows:  "In  all  cases 
not  now  or  hereafter  triable  by  a  jury, 
the    supreme    and    appellate    courts 


shall,  if  required  by  the  assignment 
of  errors,  carefully  consider  and 
weigh  the  evidence  and  admissions 
heard  on  the  trial  when  the  same  is 
made  to  appear  by  a  bill  of  exceptions 
setting  forth  all  the  evidence  given 
in  the  cause,  and  if  on  siieh  appeal 
it  appears  firom  all  the  evidence  and 
admissions  that  the  judgment  ap- 
pealed from  is  not  fairly  supported  by, 
or  is  clearly  against,  the  weight  of 
the  evidence,  it  shall  be  the  duty  of 
such  court  to  award  judgment  accord- 
ing to  the  clear  weight  of'  the  evi- 
dence, and  afiirm  the  judgment  or  re- 
turn said  cause  to  the  trial  court 
with  instructions  to  modify  the  judg- 
ment or  grrant  a  new  trial;  or  to 
enter  such  other  judgment  or  decree 
as  to  such  court  of  appeal  may  seem 
right  and-  proper  upon  the  whole 
case."  It  was  said  that  the  constittl* 
tionality  of  the  statute  was  not  in 
question.  The  court  seemed  to  con- 
sider that  as  a  result  of  the  statute 
they  were  authorized  to  weigh  the 
evidence  and  decide  questions  of 
fact  on  appeal.  This  did  not,  how- 
ever, it  was  thought,  authorize-  a 
trial  de  novo  in  the  higher  court  on 
the  evidence  in  the  case.  For,  said 
the  court:  "Under  our  Constitution 
the  legislature  cannot  invest  this 
court,  in  a  cause  appealed  to  it,  with 
both  appellate  and  original  jurisdic- 
tion." And  it  was  later  added:  "A 
party  on  appeal,  who  seeks  the  bene- 
fit of  the  provisions  of  this  act, 
must  take  it  subject  to  the  rules  of 
this  court.  The  court's  power  to 
prescribe  rules  regulating  the  conduct 
of  its  business  is  inherent  in  the 
tribunal.  It  does  not  depend  on  any 
•authority  granted  by  the  legislature. 
While  the  latter  may  prescribe  rules 
of  procedure  and  pleading  by  which 
both  cotrrts  and  the  parties  in  a  cause 
are  bound,  nevertheless  it  cannot,  un- 
der the  ConstitutioTi,  encroach  on 
judicial  domain  by  prescribing  the 
manner  and  mode  in  which  the  courts 
shall  discharge  their  judicial  duties. 
The  legislature  has  no  more  right  to 
break  down  the  rules  prescribed  by 
this  court  for  conducting  its  official 
business  than  the  court  has  to  pre- 
scribe the  made  and  manner  in  which 
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b.  Statute  held  wn«on«t<tuttonal. 

If  a  statute  requiring  an  appellate 
court  to  review  evidence  is  construed 
as  intendintr  to  impose  original  juris- 
diction on  the  court,  it  is  considered 
to  be  invalid. 

Thus,  in  Hackett  v.  Cash  (1916)  196 
Ala.  403,  72  So,  62,  the  court  had  be- 
fore it  ^n  act  providing  in  part  as 
follows:  "Either  party  to  a  cause 
tried  by  the  court  without  the  inter- 
vention of  a  jury  may  present  for 
review  the  finding  of  the  court  on  the 
evidence,  and  the  supreme  court,  or 
court  of  appeals,  shall  review  the 
same  with ,  no  presumption  iu  favor 
of  the  finding  of  the  trial  court  on  the 
evidence,  and,  if  there  be  error,  shall 
render  such  judgment  ae  the  court  bo- 
low  should  have  rendered,  or  reverse 
and  remind  the  cause  for  further 
proceedings  fis  the  supreme  court  OB 
court  of  ai^eals  may  deem  right  Thci 
finding  of  the  «ourt  on  the  evidence 
shall  be  subject  to  review  without  an 
exception  thereto."  The  court  said: 
"The  legislature  evidently  intended, 
by  this  Act  of  1916,  to  provide  foi^ 
trials  without  a  jury  in  all  courts  un- 
less it  was  demanded,  and  to  do  away 
with  the  necessity  of  excepting  to  the 
finding  or  conclusion  upon  the  facts 
in  order  to  review  the  same  in  the 
appellate  court,  but  did  not  mean  to 
override  a  long  line  of  the  decisions 
of  this  court  as  to  what  weight 
would  or  would  not  be  accorded  the 
conclusion  of  the  trial  court  upon  tbe 
facts.  Moreover,  if  it  was  otherwise 
intended,  it  would  be  an  invasion  of 
the  judiciary  to  require  this  court  to 
disregard  the  finding  of  the  trial  court 
upon  facts,  when  said  trial  court  had 
a  better  opportunity  to  pass  upon  and 
consider  the  evidence  than  the  appel- 
late court." 

In  Klein  v.  Valerius  (1894)  87 
Wis.  54,  22  L.R.A.  609,  57  N.  W.  1112, 
the  statute  under  consideration  made 
it  the  duty  of  the  supreme  court  to 
review  "all  questions  of  law  or  facj; 
presented  by  the  record  upon  such 
appeal  or  writ,  of  error,"  and  "to 
examine  and  review  the  evidence  when 
the    same    is    preserved    by    a    bill 


regardless  of  the  decisions  upon  ques- 
tions of  fact  or  law  made  by  the  court 
below,  according  to  law  and  equity." 
It  was  urged  that  there  was  thereby 
imposed  on  the  court  the  duty  of 
reviewing  all  questions  of  law  or  fact 
presented  by  the  record  on  appeal, 
and  giving  judgment  as  a  court  of 
original  jurisdiction  according  to  the 
right  of  the  feause.  The  court  said: 
"Undoubtedly,  within  certain  limits, 
the  legislature  has  power  to  regulate 
the  practice  of  this  court;  but  it  must 
be  remembered  that  this  fourt,  as 
well  ~  as  the  legislature,  gets  its 
judicial  power  and  jurisdiction  di- 
rectly from  the  Constitution.  That 
instrument  declares  that  the  judicial 
power  of  this  state,  both  as  to  matters 
of  law  and  equity,  shall  be  vested 
;n  a  supreme  court,  circuit  courts, 
courts  of  probate,  and  in  justices  of 
the  peace'  (§  2,  art.  7).  It  moreover 
declares  that  'the  supreme  court,  ex- 
cept in  cases  otherwise  provided  in 
this  Constitution,  shall  have  appellate 
jurisdiction  only,  which  shall  be 
coextensive  with  the  state;  but  in  no 
case  removed  to  the  supreme  court 
shall  a  trial  by  jury  be  allowed' 
(§  3,  art.  7)."  So  it  was  held  that  the 
statute  in  question  was  null  and  void 
in  so  far  as  it  attempted  to  give  the 
supreme  court  original  jurisdiction  in 
cases  in  which,  under  the  Constitu- 
tion, it  had  only  appellate  jurisdiction. 
See  also  Parkison  v.  Thompson  (1905) 
164  Ind.  609,  73  N.  E.  109,  8  Ann.  Cas. 
677,  set  out  supra. 

II.  Am  affeeUntf  Hght  to  trial  fty  jury. 

a.  General  rule. 

It  is  generally  held  that  a  statute 
requiring  an  appellate  court  to 
review  the  evidence  in  a  case  does 
not  violate  a  constitutional  provision 
guaranteeing  the  right  to  a  trial  by 
jury. 

Illinois.  —  Borg  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1896)  162  III.  348,  44  N.  E. 
722;  Larkins  v.  Terminal  R.  Asso. 
(1906)  221  III.  428,  77  N.  E.  678, 
afiirming  (1905)  122  111.  App.  246. 
See  also  Earnshaw  v.  Western  Stone 
Co.  (1902)  200  111.  220,  66  N.  £.  661. 
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Michigan.  —  Hintz  v.  Michigan  C. 
R.  Co.  (1908)  182  Mich.  805,  93  N.  W. 
634. 

Minnesota.  —  See  Eeman  v.  St. 
Paul  City  It.  Co.  (1896)  64  Minn.  312, 
67  N.  W.  71. 

Oregon.  —  Knight  v.  Beyers  (1913) 
70  Or.  413,  184  Pac.  787. 

Pennsylvania.  —  Nugent  v.  Phila- 
delphia Traction  Co.  (1897)  183  Pa. 
142,  38  Atl.  687. 

Rhode  Island.  —  Gunn  v.  Union  R. 
Co.  (1905)  27  R.  L  820,  2  L.R.A.(N.S.) 
362,  62  Atl.  118. 

Wisconsin.  —  But  see  Klein  v. 
Valerius  (1894)  87  Wis.  54,  22  L.R.A, 
609,  57  N.  W.  1112. 

In  Hintz  v.  Michigan  C.  R.  Go. 
(Mich.)  supra,  it  was  held  that  a 
statute  requiring  an  appellate  court 
to  review  evidence  was  not  a  viola* 
tion  of  the  right  to  a  jury  trial,  pro- 
vided the  court  did .  hot  thereunder 
attempt  to  render  a  final  decision. 

In  Keman  v.  St.  Paul  City  R.  Co. 
(Minn.)  supra,  the  appellant  assailed 
as  unconstitutional  the  following  stat- 
ute: "In  all  cases  where,  at  the  close 
of  the  testimony  in  the  case  tried,  a 
motion  is  made  by  either  party  to  the 
suit  requesting  the  trial  court  to 
direct  a  verdict  in  favor  of  the  party 
making  such  motion,  which  motion 
was  denied,  the  trial  court  on  motion 
made  that  judgment  be  entered  not- 
withstanding the  verdict,  or  on  motion 
for  a  new  trial,  shall  order  judgment 
to  be  entered  in  favor  of  the  party 
who  was  entitled  to  have  a  verdict 
directed  in  his  or  its  favor;  and  the 
supreme  court  of  the  state,  on  appeal 
from  an  order  granting  or  denying 
a  motion  for  a  new  trial  in  the  action 
in  which  such  motion  was  made,  may 
order  and  direct  judgment  to  be  en- 
tered in  favor  of  the  party  who  was 
entitled  to  have  such  verdict  directed 
in  his  or  its  favor,  whenever  it  shall 
at>pear  from  the  testimony  that  the 
party  was  entitled  to  have  such  mo- 
tion granted."  It  was  urged  that  this 
statute  violated  the  constitutional 
guaranty  of  a  trial  by  jury.  This  the 
court  refused  to  hold,  saying:  "If 
the  plaintiff  is  given  a  jury  trial,  as 
the  Constitution  requires,  and  he  fails 
to  produce  any  evidence  which  will 


sustain  a  verdict  in  his  favor,  the 
court  may,  without  contravening  the 
Constitution,  order  a  verdict  for  de- 
fendant. We  see  no  reason  why  the 
legislature  may  not  empower  the  court 
to  make  such  order  nunc  pro  tunc  at 
a  subsequent  time,  and  even  after 
an  unwarranted  and  invalid  verdict 
has  been  recorded,  if  the  court  re- 
fused to  make  the  order  when  moved 
for  at  the  proper  time  at  the  close 
of  the  trial." 

b.  Apvlicatinn  of  rule. 

In  Borg  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1896)  162  III.  848,  44  N.  E.  722,  it 
appeared  that  a  judgment  rendered  in 
the  circuit  court  had  been  reversed  by 
the  appellate  coUrt  as  the  result  of  a 
finding  of  facts  different  from  the 
findings  of  the  court  from  which  the 
cause  had  been  brought.  The  finding 
of  facts  recited  in  the  final  order  of 
the  appellate  court  was  conclusive 
against  any  right  of  recovery,  and 
the  cause  was  not  remanded.  The 
judgment  of  reversal  was  entered  by 
virtue  of  an  act  providing  for  a 
finding  of  facts,  upon  the  final  deter- 
mination of  a  cause,  as  a  result  of 
finding  such  facts  different  from  the 
finding  of  the  court  from  which  the 
cause  was  brought.  It  was  insisted 
that  if  the  act  was  construed  so  as 
to  authorize  the  judgment  in  the  pres- 
ent case,  it  would  be  uncon- 
stitutional, the  appellate  court,  by  re- 
fusing to  remand  the  cause  for  trial, 
having  denied  the  plaintiff  in  error 
his  right  to  a  trial  by  jury.  The 
supreme  court,  however,  held  that  the 
right  of  trial  by  jury,  as  enjoyed  at 
the  time  of  the  adoption  of  the  pres- 
ent Constitution,  did  not  entitle  one 
to  an  indefinite  number  of  jury  trials, 
where  an  appellate  court  found  that 
a  recovery  would  be  a  perversion  of 
justice,  and  that  there  was  no  in- 
vasion of  the  right  to  a  jury  trial  by 
the  reversal  of  a  cause  without  re- 
manding it  for  another  trial,  The 
court  said:  "The  right  of  trial  by 
jury  at  the  time  of  the  adoption  of 
the  Constitution  was  understood  to 
exist  subject  to  the  power  of  this 
court,  subsequently  extended  to  the 
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appellate  court,  to  review  the  judgr- 
ments  of  the  trial  courts  on  the  facts, 
and  to  reverse  such  judgments  with- 
out remanding  the  cause  for  a  new 
trial ;  and  it  was  this  right  of  trial  by 
jury,  as  so  enjoyed,  which  was  pre- 
served and  protected  by  the  Constitu- 
tion." In  Larkins  v.  Terminal  R. 
Asso.  (1906)  221  111.  428,  77  N.  E.  678, 
the  same  statute  was  before  the  court 
for  consideration.  It  was  urged  that 
the  appellate  court,  where  there  had 
been  a  jury  trial,  had  no  power  to 
render  a  judgment  finding  the  facts 
different  from  the  finding  of  the 
nisi  prius  court;  and  this  on  the 
ground  that  the  constitutional  rights 
of  the  parties  to  a  trial  by  jury  would 
otherwise  be  violated.  It  was  said: 
"We  have  frequently  held  that  the 
right  of  trial  by  jury,  as  it  was  en- 
joyed  at  the  time  of  the  adoption  of 
the  Constitution  of  1870,  is  not  in- 
fringed by  the  statute  authorizing  the 
appellate  court,  in  proper  case,  to 
make  a  finding  of  facts  which  'shall 
be  final  and  conclusive  as  to  all  mat- 
ters of  fact  in  controversy  in  such 
cause.'  "  See  to  the  same  effect, 
Earnshaw     v.     Western     Stone     Co. 

(1902)  200  IlL  220,  65  N.  E.  661. 

In   Hintz   v.   Michigan    C.   R.   Co. 

(1903)  132  Mich.  805,  93  N.  W.  634, 
the  plaintiff  obtained'  a  judgment 
in  the  court  below,  and  the  defend- 
ant alleged  that  the  trial  judge  erro- 
neously denied  his  motion  to  set  aside 
the  verdict  as  against  the  weight  of 
the  evidence.  A  statute  provided  as 
follows :  "In  all  cases  hereafter  taken 
to  the  supreme  court  on  writ  of  error 
or  appeal,  where  a  motion  for  a  new 
trial  has  been  previously  refused  by 
the  trial  judge,  the  party  appealing 
the  same  may  incorporate  in  the  bill 
of  exceptions  a  record  of  all  proceed- 
ings had  on  said  motion  for  a  new 
trial.  Exceptions  may  be  taken  and 
error  assigned  on  the  decision  of  the 
circuit  judge  in  refusing  such  motion, 
and  the  same  shall  be  reviewed  by 
the  supreme  court."  The  right  of  the 
appellate  court  to  overrule  this  deci- 
sion of  the  trial  court  because  the 
verdict  was  clearly  against  the  pre- 
ponderance of  the  testimony  was 
challenged  by  the  plaintiff,  this  prop- 


osition being,  apparently,  based  on 
the  theory  that  to  set  aside  the  ver- 
dict of  a  jury  as  against  the  weight 
of  the  evidence  was  an  invasion  of  the 
constitutional  right  to  trial  by  jury. 
The  appellate  court  said :  "This  con- 
tention, in  our  judgment,  would  be 
unanswerable,  if  this  court  did  any- 
thing more  than  to  set  aside  the  ver- 
dict. If,  for  instance,  this  court 
should  undertake  to  enter  a  verdict 
contrary  to  the  finding  of  the  jury, 
or  if  it  should  refuse  to  submit  the 
case  to  the  decision  of  another  jury, 
it  would  assume  to  decide  facts  which 
the  Constitution  of  the  state  says 
shall  be  decided  by  a  jury.  This 
court,  however,  does  not,  under  the 
statute  in  question,  undertake  to  do 
anything  more  than  the  judge  presid- 
ing in  the  trial  court  has  done  for 
generations."    . 

.  Knight  v.  Beyers  (1913)  70  Or. 
413,  134  Pac.  787,  involved  a  statute 
which  provided  that,  on  the  appeal  of 
a  case  to  the  supreme  court,  that 
court,  with  the  record  and  testimony 
before  it,  might  direct  the  entry  of 
a  judgment  different  from  that  from 
which  the  appeal  was  taken.  It  was 
urged  that  a  determination  of  what 
judgment  ought  to  be  rendered  on  the 
law  and  the  facts,  under  the  provi- 
sions of  the  statute,  rendered  nuga- 
tory that  part  of  the  act  which  pro- 
vided for  the  preservation  of  the  right 
to  trial  by  jury.  The  court  observed, 
however,  that  the  right  of  appeal  in 
question  was  not  a  constitutional  but 
a  statutory  privilege,  and  that  one 
who  would  otherwise  be  without  a 
remedy  must  exercise  this  privilege 
subject  to  the  constitutional  and  stat- 
utory conditions  imposed.  So,  here, 
the  privilege  of  appeal,  it  was  held, 
was  given  subject  to  the  power  of  the 
appellate  court  to  retry  the  case  and 
render  any  judgment  it  saw  fit. 

In  Nugent  v.  Philadelphia  Traction 
Co.  (1897)  183  Pa.  142,  38  Atl.  587,  the 
following  statute  was  held  to  be  con- 
stitutional and  not  to  infringe  on 
the  right  of  trial  by  jury:  "The  su- 
preme court  shall  have  power  in  all 
cases  to  affirm,  reverse,  amend,  or 
modify  a  judgment,  order,  or  decree  in 
the  case  as  the  supreme  court  may 
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ine  the  record  for  amendment  or 
modification  to  the  court  below,  and 
may  order  a  verdict  and  judgment  to 
be  set  aside  and  a  new  trial  had." 

In  Gunn  ▼.  Union  R.  Co.  (1905)  27 
R.  L  320,  2  L.R.A.(N.S.)  362,  62  Atl. 
118,  the  court  was  called  on  to  con- 
sider a  statute  which  empowered  it 
to  direct  entry  of  judgment.  It  was 
contended  by  the  plaintiff  that  the 
statute  in  question  was  unconstitu- 
tional, because  he  was  deprived  of 
his  property  without  due  process  of 
law,  since  the  order  of  the  court 
directing  the  entry  of  judgment  be- 
cause of  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict  was  an 
infringement  of  his  constitutional 
right  to  trial  by  jury.  It  was  shown 
by  the  court  that  the  Constitution  of 
the  United  States  did  not  secure  a; 
right  to  a  trial  by  a  jury  in  a  civil 
case  in  a  state  court.  The  Constitu- 
tion of  Rhode  Island  provided  that 
"the  right  of  trial  by  jury  shall  re- 
main inviolate."  This,  it  was  said, 
meant  the  conservation  of  trial  by 
jury  as  it  existed  at  the  time  of  the 
adoption  of  the  Constitution — not  its 
extension.  "Trial  by  jury,"  as  under- 
stood by  the  court,  did  not  prevent 
a  court  from  setting  aside  a  verdict  if, 
in  its  opinion,  it  was  aganst  the  law 
or  the  evidence ;  and  it  was  considered 
that  the  power  to  set  aside  a 
verdict  in  a  civil  case  and  the  power  to 
direct  a  verdict  were  the  same  in 
nature  and  substance.  The  court 
showed  by  a  review  of  the  history  of 
practice  in  Rhode  Island  that  the  find- 
ing of  a  verdict  by  a  jury  was  far 
from  being  a  finality  prior  to  the 
adoption  of  the  Constitution.  It  was 
held  that  there  was  no  lack  of  con- 
stitutional authority  in  the  legislature 
to  enact  the  statute  in  question.  • 

In  Reg.  v.  Malloy  (1900)  4  Can. 
Crim.  Cas.  116,  it  appeared  that  the 
defendant  had  appealed  from  a  sum- 
mary conviction  by  a  justice  of  the 
peace,  for  alleged  malicious  injury 
to  property.  It  was  claimed  for  the 
appellant  that  he  had  a  right  to  have 
ap  appeal  tried  by  a  jury,  in  spite  of 
that  section  of  the  Code  which  pro- 
vided that,  in  case  of  an  appeal  from 


pealed  to  shall  try,  and  shall  be  the 
absolute  judge  as  well  of  the  facts 
as  of  the  law  in  respect  of  such  con- 
viction or  decision."  This  section,  in 
so  far  as  it  purported  to  deprive  the 
appellant  of  a  jury,  was  claimed  by 
the  appellant  to  be  ultra  vires  of  the 
Dominion  Parliament.  The  court  re- 
viewed at  length  the  history  of  the 
practice  in  question  in  the  Canadian 
courts,  and  said:  "If.  the  Dominion 
Parliament  had  the  power  to  permit 
or  deny  the  right  of  appeal,  it  seems 
hardly  arguable  to  contend  that  it 
could  not  attach  such  conditions  and 
limitations  as  to  the  mode  of  trial  of 
any  such  appeal  as  it  might  deem 
proper.  Any  directions  made  by  the 
statute  as  to  the  mode  of  trial,  in  my 
opinion,  amount  only  to  regulating  the 
procedure." 

Ill,  Mule  In  JTete  Jeraev. 
It  will  be  observed  that.  In  New 
Jersey,  the  reported  case  (State  v. 
Knight,  ante,  733)  appears  to  arrive 
at  a  conclusion  diiferent  from  that  of 
the  two  earlier  cases  cited  from  that 
jurisdiction.  It  would  seem  that  these 
decisions  might  be  reconciled.  In 
the  reported  case,  the  jurisdiction  of 
the  appellate  court  is  held  not  to  be 
unduly  extended  by  the  statute,  and 
as  to  the  court  from  which,  by  the 
act,  the  appeal  is  authorized  to  be 
taken,  its  functions  are  said  to  be  sub- 
ject to  alteration,  diminution,  or 
destruction  at  the  will  of  the  legis- 
lature, since  only  the  jurisdiction  of 
constitutional  courts  is  protected 
therefrom.  On  the  other  hand,  in 
Central  R.  Co.  V.  Tunison  (1893)  55 
N.  J.  L.  561,  27  Atl.  929,  and  in 
Flanigan  v.  Guggenheim  Smelting  Co. 
(1899)  63  N.  J.  L.  647,  44  Atl.  764,  7 
Am.  Neg.  Rep.  113,  the  statutory  pro- 
visions in  question  were  considered  as 
impairing  the  jurisdiction  of  courts 
from  which  the  appeal  was  taken,  and 
which  were  protected  by  constitution- 
al provision.  In  these  cases  little  or 
no  weight  seems  to  have  been  given 
to  the  argument,  made  in  the  reported 
case,  that  the  jurisdiction  of  the 
appellate  court  was  unlawfully  af- 
fected by  the  statute. 
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In  the  reported  case  (State  v. 
Knight)  a  statute  requiring  an  appel- 
late court  to  review  evidence  was  at- 
tacked on  the  ground  that  it  violated 
the  state  constitutional  provision  that 
"the  judicial  power  shall  be  vested  in 
a  court  of  errors  and  appeals  in  the 
last  resort  in  all  causes,  as  hereto- 
fore." The  question  was  raised  there- 
by whether  the  legislature  might  vest 
in  the  court  powers  in  addition  to 
those  exercised  by  it  at  the  time  of 
the  adoption  of  the  Constitution,  It 
was  held  that  the  conferring  of  juris- 
diction to  review  conclusions  of  fact 
was  not  inconsistent  with  the  char- 
acteristics of  the  court. 

In  Central  R.  Co.  v.  Tunison,  supra, 
it  appeared  that  a  verdict  had  been 
recovered  in  a  circuit  court,  and,  on  a 
refusal  to  grant  the  defendant  a  new 
trial,  a  writ  of  error  was  sued  out  by 
the  defendant  company  under  an  act 
which  granted  to  a  party  so  aggrieved 
the  right  to  a  review  before  final 
judgment,  for  errors  either  of  law  or 
fact.  The  court  cited  the  provisions 
of  the  Constitution  to  the  effect  that 
"the  several  courts  of  law  and  equity, 
except  as  herein  otherwise  provided, 
shall  continue  with  the  like  powers 
and  jurisdiction  as  if  this  Constitu- 
tion had  not  been  adopted,"  and  that 
"the  judicial  power  shall  be  vested  in 
a  court  of  errors  and  appeals  in  the 
last  resort  in  all  causes,  as  hereto- 
fore; a  court  for  a  trial  of  impeach- 
ments; a  court  of  chancery;  a  pre- 
rogative court;  a  supreme  court; 
circuit  courts  and  such  inferior  courts 
as  now  exist,  and  as  may  be  hereafter 
ordained  and  established  by  law; 
which  inferior  courts  the  legislature 
may  alter  or  abolish,  as  the  public 
good  shall  require."  After  pointing 
out  that  the  circuit  courts  had  existed 
prior  to  the  adoption  of  the  funda- 
mental law,  the  court  said:  "The 
circuit  court  is  one  of  the  courts  of 
law  which  is  protected  in  its  juris- 
diction by  the  express  provisions  of 
the  organic  law.  Its  right  to  dispose 
finally  of  a  rule  to  show  cause  why  a 
new  trial  should  not  be  granted,  and 
to  order  judgment  final  upon  a  verdict 
rendered,  has  always  existed  and  been 
recognized  since  its  formation,   and 


is  beyond  the  reach  of  hostile  legisla- 
tion. In  my  opinion,  therefore,  it  is 
not  competent  for  the  legislature  tp 
provide  for  a  review  in  such  cases; 
the  Act  of  1890  is  unconstitutional 
and  void." 

In  Flanigan  v.  Guggenheim  Smelt- 
ing Co.  supra,  there  was  a  statute 
involved  which  provided  as  follows: 
"Whenever  a  writ  of  error  shall  be 
issued  out  of  the  court  of  errors  and 
appeals  to  review  a  judgment  founded 
upon  the  verdict  of  a  jury,  or  upon 
the  finding  of  a  court  or  referee  where 
the  trial  was  held  before  a  court  with- 
out a  jury,  or  before  a  referee  to 
whom  the  cause  was  referred  by  con- 
sent of  the  parties,  it  shall  be  law- 
ful for  the  plaintiff  in  error  to  assign 
for  error  that  the  verdict  or  finding 
is  against  the  clear  weight  of  evi- 
dence, and  to  assign  that  the  verdict 
or  finding  is  excessive,  and  on  such 
assignments  the  grounds  so  assigned 
shall  be  considered  by  said  court  as 
fully  as  like  grounds  are  considered 
in  the  supreme  court  on  a  rule  to  show 
cause  granted  by  said  court  why 
a  new  trial  should  not  be  granted; 
and  if  it  shall  appear  that  the  verdict 
or  finding  is  against  the  clear  weight 
of  evidence,  or  is  excessive,  the  judg- 
ment shall  be  reversed  and  such  ver- 
dict or  finding  shall  be  set  aside;  pro- 
vided, that  in  case  of  an  excessive 
verdict  or  finding  the  court  may,  at 
its  discretion,  permit  a  reduction  of 
the  amount."  Applied  to  the  case 
before  the  court,  it  meant  that  the 
court  of  errors  and  appeals  must  re- 
view facts  given  in  evidence  in  a 
civil  action  in  which  a  jury  had  ren- 
dered a  verdict  in  the  supreme 
court.  The  Constitution  provided  that 
"the  judicial  power  shall  be  vested  in 
a  court  of  errors  and  appeals  in  the 
last*  resort  in  all  causes,  as  hereto- 
fore; a  court  for  the  trial  of  impeach- 
ment; a  court  of  chancery;  a  pre- 
rogative court;  a  supreme  court; 
circuit  courts,  and  such  inferior 
courts  as  now  exist,  and  as  may  be 
hereafter  ordained  and  established  by 
law;  "which  inferior  courts  the  legis- 
lature may  alter  or  abolish,  as  the 
public  good  shall  require."  The  court 
said:      "What    the    legislature    has 
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To  take  away  from  certain  judgments 
that  are  within  the  protection  of  the 
Constitution  a  quality  that  has  hither- 
to inhered  in  them.  The  quality  that 
is  thus  to  be  abstracted  is  the  attri- 
bute of  finality  as  to  fact  The  act 
is  aimed  not  at  the  mere  machinery 
of  justice,  not  at  the  boundaries  o>f 
jurisdiction,  but  at  the  conclusiveness 
of  the  proceeding — at  the  effect  of 
the  record  itself.  The  inquiry,  then, 
is  this :  Whether  a  statute,  calculated 
to  make  a  constitutional  court  subor- 
dinate in  matters  of  fact  as  to  :;7hich 
it  was  originally  supreme,  does  or 
does  not,  to  that  extent,  alter  the  con- 
stitation  of  such  court,  change  its 
nature,  diminish  its  ai\thority,  and 
impair  its  jurisdiction.  .  .  .  Judg- 
ments of  constitutional  courts  of  com- 
mon law  are  inherently  not  review- 
able as  to  the  facts."  AJid  it  wa^.  con- 
cluded that  the  act  in  question  was 
invalid  for  the  purposes  of  the  case  at 
bar,  and  that  the  court  of  errors  and 
appeals  was  not  thereby  authorized, 
on  writ  of  error  to  a  judgment  of 
the  supreme  court  in  a  civil,  action 
founded  on  the  verdict  of  a  jury,  to 
weigh  evidence  and  consider  whether 
the  amount  of  the  verdict  was  ex- 
cessive. 
,  In   the   reported    case    (Statb   t. 


quiring  an  appellate  court  to  weigh 
the  evidence  was  also,  attacked  as 
violating  the  constitutional  provisions 
relative  to  trial  by  jury.  It  was 
urged  that  in  a  criminal  case  the  ver- 
dict of  the  jury  as  to  the  innocence 
or  guilt  of  a  defendant  was  final,  and 
could  not  be  nullified  by  judicial 
action.  In  answer  to  this,  the  court 
pointed  out  that  in  a  criminal  case, 
where  the  jury  has  found  a  verdict 
for  the  state  on  evidence  which 
would  leave  reasonable  doubt  of  guilt 
.in  a  considerate  mind,  the  party  ag- 
grieved might  appeal  to  the  trial 
court  for  a  new  trial.  And  the  court 
considered  that-  the  mete  substitution 
of  an  appellate  court  for  the  trial 
court,  as  accomplished  by  the  statute 
in  question,  did  not  violate  the  con- 
stitutional interdiction.  But  if  this 
iposition  was  not  tenable,  there  was 
another  argument  against  the  uncon- 
stitutionality of  the  statute  as  urged. 
For,  as  was  observed,  the  statute  in- 
creased the.  protection  rather  than  the 
contrary,  since  the  defendant  only 
has  the  right  to  have  the  verdict  re- 
viewed at  his  option.  He  may  stand' 
on  the  verdict  rendered  by  the  jury, 
or  he  may  call  on  the  appellate  court 
t6  determine  whether  it  was  justified 


under  the  evidence. 


B.S. 


PITTSBURGH,  CINCINNATI,  CHICAGO,  &  ST.  LOUIS  RAILROAD 

COMPANY,  Appt., 

V.  •  ■  • 

JAMES  R.  PARKER. 

IndUmn  Supreme  Court— Oetoher  11,  lOZl. 
(—  Ind.  — ,  132  N.  B.  872.) 

Workmen^s  eompensatioii  •>-  effect  of  accepting  compensation  npon  right 
to  sue  stranger. 

1.  Under  a  statute  permitting  an  employee  injured  by  lie  negligence 
of  a  stranger  to  claim  compeosation  under  the  Workmen's  Compensation 
Act,  or  proceed  against  the  third  person  to  recover  damages,  declaring 
that  he  shall  not  collect  from  both,  but  that  the  employer,  having  paid 
the  awarded  compensation,  may  recover  the  amount  from  such  stranger, 
an  employee  who  collects  compensation  awarded  under  the  Comp^isation 
Act  cannot  maintain  an  action  against  the  stranger.  • 

[See  note  on  this  qtiestien  beginning  on  page  766.] 
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Statutes  —  adoption  —  constructionw 

2.  Where  a  statute  which  has  re- 
ceived construction  in  the  jurisdiction 
where  it  is  in  force  is  adopted  by  an- 
other state,  the  construction  which 
has  been  so  given  it  is  deemed  to  have 
been  adopted  also. 

[See  25  R.  C.  L.  1069;  8  R.  G.  L. 
Supp.  1440.] 

Evidence  —  burden  of  proof  —  estab- 
lishing'  interstate  employment. 

S.  To  enable  an  employee  to  tecover 
compensation  under  the  Federal  Em- 

Sloyers'  Liability  Act,  he  must  estab* 
sh  the  fact  that  he  was  in  the  employ 


of   one   engafired   in   interstate   com- 
merce. 

[See  18  R.  C.  L.  856;  3  R.  C.  L. 

Supp.  864.] 

On  Petition  for  Rehearing. 
Statute  —  constructiiHi  -r-  conform- 
ity to  foreign  statutes;. 
4.  Where  the  meaning  of  a  statute 
is  plain  the  court  must  enforce  it  as 
it  is  written,  and  cannot  resort  to  an 
artificial  ednstruction  to  conform  the 
law  to  what  has  been  enacted  in 
other  states  in  wholly  different  lan- 
guage. 

[See  25  B.  C.  L.  1073.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for 
Marion  County  (Rockford,  J.)  in  favor  of  plaintilT  and  from  an  order 
overruling'  a  motion  for  new  trial  in  an  action  'brought  to  recover  dam- 
ages for  personal  injuries,  alleged  to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Samuel  O.  Pickens,  Charles     em  K.  Co.  86  L.  T.  N.  S.  802,  66  J. 


W.  Moores,  R.  F.  Davidson,  and  Owen 
Pickens,  for  appellant: 

The  trial  court  had  no  jurisdiction, 
because  each  paragraph  of  complaint 
discloses  that  the  industrial  board  of 
Indiana  had  awarded  plaintiff  com- 
pensation from  his  employer,  Dunn- 
McCarthy  Con;ipany,  for  the  same  in-, 
juries  described  in  the  complaint,  and 
that  plaintiff  had  collected,  in  part,. 
said  compensation. 

Honnold,  Workmen's  Comp.  pp.  154- 
156;  Piatt  v.  Swift  &  Co.  188  Mo. 
App.  584, 176  S.  W.  484;  Silvia  v.  Kop- 
perud,  2  Cal.  I.  A.  C.  Dec.  681;  Cook 
v.  Miller,  47  Ind.  App.  453,  94  N.  E.- 
783.  ■         f-         r. 

The  evidence  discloses  that,  prior 
to  the  beginning  of  this  action,  plain- 
tiff had  collected  compensation  from 
his  employer,  the  Dunn-McCarthy 
Company,  for  the  same  injuries  der 
scribed  in  the  complaint,  under  and 
pursuant  to  the  terms  of  a«  aivard 
made  by  the  industrial  board  of  Indi- 
ana r  and  tJl^erefore  he  is  not  entitled 
to  damages  from  this  defendant,  a 
third  party. 

Honnold,  Workmen's  Comp.  pp.  8,  ' 
158;  Piatt  v.  Swift  ft  Co.  188  Mo.  App. 
584,  176  S.  W.  434;  Silvia  v.  Kopperud, 
2  Cal.  L  A.  C.  Dec.  681 ;  Cook  v.  Miller, 
47  Ind.  App."  453,  94  N.  E.  783; 
Cripps's  Case,  216  Mass.  586, 104  N.  E. 
565,  Ann.  Gas.  1915B,  828;  Barbon  v. 
Gladwin  Light  &  P.  Co.  201  Miefa.  697, 
167  N.  W.  1024;  Tong  v.  Great  North- 


P.  677,  18  Times  L.  R.  566,  4  W.  C.  C- 
40;  Woodcock  v.  London  &  N.  W.  R. 
Co.  [1918]  3  K.  B.  139,  82  L.  J.  K.  B. 
N.  S.  921,  109  L.  T.  N.  S.  258,  29  Times 
L.  R.  566,  6  B.  W.  C.  C.  47;  Turnquist 
V.  Hannon,  219  Mass.  660,  107  N.  E. 
443.       . 

Whcve  a  party  has  coexisting  reme- 
dial rights  which  are  inconsistent, 
and  makes  an  election  between  them, 
such  election  is  irrevocable  and  con- 
clusive, irrespective  of  intent,  and 
constitutes  an  absolute  bar  to  any  ac- 
tion, suit,  or  proceeding  based  upon 
a  remedial  right  inconsistent  with 
that  asserted  by  his  election. 

McCoy  V.  "McCoy,  32  Ind.  App.  38, 
102  Am.  St.  Rep.  223,  69  N.  E.  193;  15 
Cyc.  262;  Mark  v.  Schumann  Piano 
Co.  105  lU.  App.  490 ;  Moller  v.  Tuska, 
87  N.  Y.  166;  Strong  v.  Strong,  102  N. 
,y.  69,  6.N.  ?;.  799;  Clausen  v.  Head, 
110  Wis.  405,  84  Am.  St.  Rep.  933,  85 
N.  W.'H028;  Renner  v.  Ross,  111  Ind. 
269,  12  N.  E.  508;  Kitts  V.  Willson, 
14Q  Ind.  607,  89  N.  B.  818;  Dennett  v. 
Codman,  168  Mass.  428,  47  N.  E.  131 ; 
Terry  v.  Munger,  121  N.  Y.  161,  8 
L.R.A.  216,  18  Am.  St.  Rep.  803,  24  N. 
E.  272;  Labuff  v.  Worcester  ConsoL 
Street  R.  Co.  281  Mass.  170,  120  N.  E. 
381 ;  Cripps's  Case,  216  Mass.  586,  104 
K.  E.  565,  Ann.  Cas.  1915B,  828;  Mil- 
ler V.  New  York  R.  Co.  171  App.  Div. 
316,  157  N.  Y.  Supp.  200;  Pavia  v. 
Petroleum  Iron  Works  Go.  178  App. 
Div.  345, 164  N.  Y.  Supp.  790. 
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Plaintiff  ia  estopped  from  maintain* 
ing  this  action  against  defendant  be* 
cause  he  has  elected  to  accept  compen- 
sation from  his  employer. 

Lee  V.  Templeton,  73  Ind.  315;  Big- 
elow,  Estoppel,  503;  Rodermund  v. 
Clark,  46  N.  Y.  854;  Morris  v.  Rex- 
ford,  18  N.  Y.  552. 

Plaintiff's  cause  of  action  passed  to 
his  employer,  the  Dunn-McCarthy 
Company,  and  his  right  to  recover  in 
this  or  any  other  action  for  his  inju- 
ries was  extinguished. 

McGarvey  v.  Independent  Oil  & 
Grease  Co.  156  Wis.  580,  146  N.  W. 
895;  Turnquist  t.  Hannon,  219  Mass. 
660,  107  N.  E.  448. 

Messrs.  Hodges  &  Ridgely  and 
James  H.  McNeff,  amicus  curis: 

The  doctrine  of  one  satisfaction 
contemplates  one  full  measure  of  dam- 
ages, and  it  cannot  be  contended  that 
the  Workmen's  Compensation  Act 
gives  a  full  measure  of  damages. 

Parry  Mfg.  Co.  v.  CruU,  66  Ind.  App. 
77,  101  N.  E.  766;  State  use  of  Cox  v. 
Maryland  Electric  R.  Co.  126  Md.  300, 
L.R.A.1917A,  273,  96  Atl.  43;  Pitts- 
burgh R.  Co.  V.  Chapman  76  C.  C.  A. 
418,  146  Fed.  886. 

A  general  rele^ise  eixecuted  by  a 
servant  to  his  master  upon  receiving 
an  award  under  the  Workmen's  Com- 
pensation Act  does  not  release  a  cause 
of  action  against  a  tort-feasor. 

Jacowicz  V.  Delaware,  L.  &  W.  R. 
Co.  87  N.  J.  L.  273,  92  Atl.  94«,  Ann. 
Gas.  1916B,  1222. 

To  be  a  satisfaction  for  the  entire 
injury,  the  party  must  have  been  lia- 
ble for  the  full  measure  of  damages 
and  have  paid  the  same,  or  compro- 
mised, securing  a  general  release. 

State  use  of  Cox  v.  Maryland  Elec- 
tric R.  Co.  126  Md.  300,  L.R.A.1917A, 
273,  96  Atl.  43;  Dwy  v.  Connecticut, 
89  Conn.  74,  L.R.A.1915E,  800,  92  Atl. 
883,  Ann.  Cas.  1918D,  270;  Berry  v. 
Pullman  Co.  L.R.A.1918F,  864,  162  C. 
C.  A.  60.  249  Fed.  816. 

A  statute  is  strictly  construed  if  in 
derogation  of  common  law  or  common 
right. 

Norfolk  &  W.  R.  Co.  ▼.  Pendleton, 
166  U.  S.  667,  39  L.  ed.  574,  15  Sup. 
Ct.  Rep.  413;  Chesapeake  &  P.  Teleph. 
Co.  V.  Manning,  186  U.  S.  288,  46  L. 
ed.  1144,  22  Sup.  Ct.  Rep.  880;  Texas 
&  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co. 
204  U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct. 
Rep.  350,  9  Ann.  Cas.  1076;  25  R.  C.  L. 
1078. 

When  a  statute  is  not  clear  and  defi- 
nite in  its  letter  and  scope,  the  court 
19  A.L.R.— 48. 


may  give  it  such  construction  as  itill 
make  its  operation  just  and  beneficial. 

Humphries  v.  Davles,  100  Ind.  274, 
50  Am.  Rep.  788;  25  R.  C.  L.  1022. 

If  plaintiff's  intestate  was  the  serv- 
ant of  defendant  railroad  company 
and  engaged  in  interstate  commerce, 
the  Federal  Employers'  Liability  Act 
is  applicable  and  exclusive  in  its  ju- 
risdiction; and  no  settlement  or  re- 
lease under  the  state  law  is  available 
as  a  defense. 

Chicago  &  A.  R.  Co.  v.  Wagner,  239 
U.  S.  452,  60  L.  ed.  379,  36  Sup.  Ct. 
Rep.  135,  11  N.  C.  C.  A.  1087. 

Ewbank,  J.,  delivered  the  opinion 
of  the  court: 

The  appellee  was  employed  by 
the  Dunn-McCarthy  Company  as  a 
carpenter,  building  forms  for  con- 
crete bridges  that  were  being  con- 
structed for  the  appellant  railroad 
eompany  in  the  new  yards  it  was 
building  in  the  eastern  part  of 
Indianapolis.  The  complaint  was 
filed  June  12,  1917.  Each  para- 
graph alleged,  and  therie  was  evi- 
dence tending  to  prove,  that  said 
Dunn-McCarthy  Company  had  a 
contract  with  the  appellant,  by 
which  it  undertook  to  do  certain  con- 
struction work  on  appellant's  prem- 
ises, and  that  it  sent  ait)p6llee  and 
other  workmen  on  said  premises  to 
do  that  work  under  some  kind  of 
supervision  by  inspectors  in  the  em- 
ploy of  appellant.  While  he  was 
so  engaged,  appellee  was  struck  and 
injured  on  November  17,  1916,  by 
an  iron  pipe  that  fell  from  a  trestle, 
as  a  lootnnotive  engine  belonging  to 
appellant,  operated  by  one  of  appel> 
lant's  engineers,  was  being  run 
across  the  trestle.  Appellee  sued 
appellant  and  the  Dunn-McCarthy 
Company  and  recovered  a  verdict 
for  $20,000  damages  against  the  ap- 
pellant, on  which  judgment  was 
rendered.  The  errors  assigned  are 
overruling  appellant's  several  de- 
murrers to  each  paragraph  of  the 
complaint,  for  the  alleged  reason 
that  neither  stated  facts  sufBcient, 
and  that  the  court  was  without  ju- 
risdiction, and  overruling  its  motion 
for  a  new  trial,  to  each  of  which 
rulings  appellant  reserved  an  ex- 
ception. 
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Each  pMiragraph  of  the  complaint 
alleered,  in  substance,  that  appel- 
lant was  employed  at  the  time  of 
his  injury  by  the  Dunn-McCarthy 
Company,  and  that  said  company 
was  operating  under  the  Compen- 
sation Law  of  Indiana,  and  that  an 
award  of  56  per  cent  of  appellee's 
wages  for  200  weeks,  as  against  the 
said  employer,  was  made  by  the  in- 
dustrial board  of  the  state  of  Indi- 
ana, and  that  said  employer  paid 
the  award  to  the  appellee,  as  the 
payments  became  due,  up  to  the 
time  this  action  was  commenced. 
But  the  first  paragraph  alleged  that 
appellant  was  operating  an  inter- 
state railroad,  and  was  repairing 
and  rebuilding  part  of  such  railroad, 
and  that  the  Dunn-McCarthy  Com- 
pany employed  appellee  to  work 
thereon,  and  that  he  was  "an  em- 
ployee at  work  upon  the  bridges 
and  tracks  of"  appellant,  and  that 
both  he  and  the  appellant  were  en- 
gaged in  interstate  commerce  ^t  the 
time  of  the  injury,  and  that  appel- 
lant had  rejected  the  Compensation 
Law  of  Indiana.  And  the  appellee 
in  asking  instructions,  and  the  trial 
court  in  giving  them,  construed  this 
to  mean  that  appellee  was  in  the 
employ  of  appellant,  and  as  such 
employee  was  engaged  in  interstate 
commerce.  The  language  of  the 
pleading  is  ambiguous,  but  there 
was  no  motion  to  make  it  more  spe- 
cific. 

Understood  as  alleging  that  ap- 
pellee was  in  the  employ  of  appel- 
lant, and  that  both  appellee  and  ap- 
pellant were  engaged  in  interstate 
commerce  at  the  time  of  the  injury, 
the  first  paragraph  of  the  complaint 
stated  a  cause  of  action  for  injuries 
inflicted  by  a  railroad  on  one  of  its 
employees,  when  both  it  and  the  em- 
ployee were  engaged  in  interstate 
commerce.  We  cannot  say  that  it 
will  not  bear  that  interpretation, 
and  therefore  no  error  was  commit- 
ted in  overruling  the  demurrer  to 
said  first  paragraph.  Accepting 
compensation  from  the  Dunn-McCar- 
thy Company  is  not  shown  by  the 
allegations  of  this  paragraph  to 
have  misled  or  affected  the  appel- 


lant in  sueh  a  way  as  to  create  an 
estoppel  in  its  favor  that  could 
release  it  from  paying  damages 
under  the  Federal  Employers'  Lia- 
bility Act,  if  otherwise  liable. 

Each  of  the  second,  third,  and 
fourth  paragraphs  of  the  complaint, 
in  addition  to  the  facts  above  re- 
cited as  being  contained  in  all  the 
paragraphs,  charged  that  appellee 
was  employed  by  the  Dunn-McCar- 
thy Company,  which  had  a  contract 
with  appellant  to  do  certain  work 
on  appellant's  premises,  and  that 
while  he  was  engaged  in  such  work 
tliereon  appellant  negligently  in- 
jured him.  The  fourth  paragraph 
also  alleged  that,  by  reason  of  ttie 
contract  relations  between  ap- 
pellant and  the  Dunn-McCarthy 
Company,  appellee  was  in  the  em- 
ploy of  appellant,  and  that  ap- 
pellant had  refused  "to  take  un- 
der such  Compensation  Act"  of 
Indiana,  but  said  nothing  about 
being  engaged  in  interstate  com- 
merce. The  second  paragraph  of 
the  complaint  also  alleged  that  the 
Dunn-McCarthy  Company  volun- 
tarily had  paid  appellee  (plaintiff) 
$8.28  per  week  since  his  injury,  and 
voluntarily  had  submitted  itself  to 
the  jurisdiction  of  the  industrial 
board,  and  voluntarily  had  permit- 
ted an  order  of  said  board  to  be 
made  that  payments  at  that  rate 
should  continue  200  weeks.  The 
third  paragraph  alleged  that  since 
the  accident  the  said  company,  "over 
the  protest  of  [appellee],  has  been 
and  is  now  compensating"  him  "in 
the  sum  of  $8.28  per  week,  being 
55  per  cent  of  the  wages  earned  by 
him  before  his  injury,  and  such  com- 
pensi^tion  is  to  continue  for  200 
weeks,"  and  the  fourth  paragraph 
alleged  that  appellant  "tendered  and 
paid  to  this  plaintiff  [appellee]  the 
sum  of  $8.28  per  week,  as  being  65 
per  cent  of  his  wages,  and  volun- 
tarily went  before  said  industrial 
board  .  .  .  and  submitted  to  an 
order  to  pay  plaintiff  $8.28  per 
week  for  200  weeks ;  the  said  plain- 
tiff at  all  times  refusing  to  accept 
said  sum  in  release  of  his  claim 
against  said  railroad  company,  and 
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purpose.  That  said  defendant  rail- 
road company  .  .  .  was  at  no 
time  a  party  to  any  order  made  by 
the  industrial  board." 

Each  paragraph  alleged  that 
the  Dunn-McCarthy  Company  was 
claiming  an  interest  in  appellee's 
right  of  action  by  reason  of  the 
facts  stated.  The  appellee  testified 
that  something  more  than  three 
weeks  after  he  was  injured  he  called 
upon  a  representative  of  the  Dunn- 
McCarthy  Company  to  see  about  the 
55  per  cent  of  his  wages,  and  a 
month  later  went  to  the  industrial 
board,  and  afterward  went  back  to 
attend  a  hearing  before  the  board, 
v/hen  he  signed  an  application  for 
compensation,  stating  that  his  aver- 
age earnings  had  been  $18  per  week, 
and  demanding  $9.90  per  week ;  that 
he  afterward  signed  a  petition  ask- 
ing the  industrial  board  to  deter- 
mine whether  he  could  receive  the 
$8.28  per  week  for  200  weeks,  and 
at  the  same  time  prosecute  an  ac- 
tion against  'Uie  railroad  company; 
and  that  the  Dunn-McCarthy  Com- 
pany paid  to  him,  and  he  received 
from  it,  $8.28  per  week  up  to  the 
time  of  the  trial,  in  Marc^,  1918, 
and  intended  to  do  so  for  the  re- 
mainder of  200  weeks. 

The  record  of  proceedings  before 
the  industrial  board  read  in  evi- 
dence, recited  an  agreement,  signed 
by  appellee  and  by  the  Dunn- 
McCarthy  Company,  that  appellee 
should  receive  compensation  at 
the  rate  of  $8.28  per  week,  not 
exceeding  500  weeks,  and  the 
approval  of  such  agreement  by 
the  industrial  board,  and  a  hear- 
ing on  appellee's  application  three 
months  later,  and  an  award  of  $8.28 
per  week  for  200  weeks.  There  was 
no  evidence  disputing  that  the 
amended  award  was  made  upon  a 
hearing  petitioned  for  by  appellee, 
and  that  appellee  had  received  $8.28 
per  week  from  December  1,  1916, 
up  to  the  date  of  the  trial,  March 
21,  1918. 

The  court  gave  a  number  of  in- 
structions, and  refused  to  give  oth- 
ers, properly  requested,  the  excep- 
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the  same  question  of  law  that  is  pre- 
sented by  the  exceptions  to  the  rul- 
ing on  the  demurrers  to  each  of  the 
second,  third,  and  fourth  para- 
graphs of  complaint,  to  wit:  Un- 
der §  13  of  the  Workmen's  Compen- 
sation Act  (Acts  1915,  p.  395,  chap. 
106),  did  the  award  by  the  indus- 
trial board,  followed  by  the  receipt 
and  acceptance  on  the  part  of  appel- 
lee of  weekly  payments  made  by  the 
Dunn-McCarthy  Company,  pursuant 
to  the  award,  for  a  period  of  six 
months  or  longer,  operate  as  a  bar 
to  appellee's  alleged  cause  of  action 
against  the  railroad  company? 
That  section  reads  (our  italics)  as 
follows:  "Whenever  an  injury  for 
which  compensation  is  payable  un- 
der this  act  shall  have  been  sus- 
tained under  circumstances  creat- 
ing in  some  other  person  than  the 
employer  a  legal  liability  to  pay 
damages  in  respect  thereto,  the  in- 
jured employee  may  at  his  option 
either  claim  compensation  or  pro- 
ceed at  law  against  such  other  per- 
son to  recover  damages  or  proceed 
against  both  employer  and  such  other 
person,  but  he  ahcUl  not  collect  from 
both;  and  if  compensation  is  award- 
ed under  this  act  the  employer, 
having  paid  the  compensation  or 
having  become  liable  therefor,  may 
colleet  in  his  own  name  or  that  of 
the  injured  employee  from  the  other 
person  in  whom  legal  liability  for 
damages  exists,  the  indemnity  paid 
or  payable  to  the  injured  employee." 
Acts  1915,  p.  395,  chap.  106,  §  13. 
The  great  weight  of  authority 
holds  that  under  the  provision,  as 
recited,  that  the  injured  employee 
"shall  not  collect  from  botli"  the 
employer  and  a  third  person  who 
caused  his  injury,  and  that  an  em- 
ployer, "having  paid  the  compen- 
sation or  having  become  liable  there- 
for, may  collect  .  .  .  the  in- 
demnity paid"  an  employee  who 
petitioned  for  the  review  of  an 
award  made  in  his  favor,  and 
procured  it  to  be  fixed  at  a  defi- 
nite amount,  payable  in  weekly 
instalments,  and  thereafter,  for 
many  months,   accepted   from   his 
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employer,  and  receipted  for,  the 
weekly  payments  as  they  became 
due,  surrendered  whatever  rights 
he  might  have  had  to  recover  at 
common  law,  from  a  third  person 
whose  negligence  caused  his  inju- 
ries, damages  in  excess  of  the  com- 
pensation awarded  him.  Hagers- 
town   v.  Schreiner,    135  Md.   650, 

109  Atl.  464 ;  Louis  Bossert  &  Sons 
V.  Piel  Bros.  112  Misc.  117,  182  N. 
Y.  Supp.  620;  Barry  v.  Bay  State 
Street  R.  Co.  222  Mass.  366,  110  N. 
E.  1031 ;  Tumquist  v.  Hannon,  219 
Mass.  560,  107  N.  E.  443;  Re 
Cripps's  Case,  216  Mass.  586, 
104  N.  E.  565,  Ann.  Cas.  1915B, 
828;  Labuflf  v.  Worcester  Con- 
sol.  Street  R.  Co.  231  Mass.  170, 
120  N.  E.  381;  Gray  v.  Brown 
&  S.  Co.  200  Mich.  177,  166  N. 
W.  930;  McGarvey  v.  Independ- 
ent Oil  Co.  156  Wis.  580,  146 
N.  W.  895,  5  N.  C.  C.  A.  803 ;  Zilch 
v.  Bomgardner,  91  Ohio  St.  205, 

110  N.  E.  459;  Consolidated  Ari- 
zona Smelting  Co.  v.  Ujack,  15  Ariz. 
382,  139  Pac.  465;  Swader  v.  Kan- 
sas Flour  Mills  Co.  103  Kan.  703. 
176  Pac.  148;  Peet  v.  Mills,  76 
Wash.  437,  L.R.A.1916A,  358,  136 
Pac.  686,  Ann.  Cas.  1915D,  154,  4 
N.  C.  C.  A.  786;  Tong  v.  Great 
Northern  R.  Co.  86  L.  T.  N.  S.  82, 
66  J.  P.  677,  18  Times  L.  R.  566, 
4  W.  C.  C.  40;  Woodcock  v.  London 
&  N.  W.  R.  Co.  [1913]  3  K.  B.  139, 
82  L.  J.  K.  B.  N.  S.  921,  109  L.  T. 
N.  S.  253,  29  Times  L.  R.  566,  6  B. 
W.  C.  C.  471 ;  1  Honnold,  Workmen's 
Compensation,  §  41,  pp.  164  et  seg. ; 
28  R.  C.  L.  pp.  833,  884,  §§  121, 122. 

The  English  Workmen's  Compen- 
sation Act,  as  first  enacted  in  1897, 
provided  that  "where  the  injury  for 
which  compensation  is  payable  un- 
der this  act  was  caused  under  cir-° 
sumstances  creating  a  legal  liability 
in  some  person  other  than  the  em- 
ployer to  pay  damages  in  respect 
thereof,  the  workman  may,  at  his 
option,  proceed  either  at  law  against 
that  person  to  recover  damages  or 
against  his  employer  for  compen- 
sation under  this  act,  but  not  against 
both,  and  if  compensation  be  paid 


under  tins  act  the  employer  shall  be 
entitled  to  be  indemnified  by  the 
said  other  person."  60  &  61  Vict 
chap.  37,  §  6. 

See  Dawbam,  Employers'  Liabil- 
ity &  Workmen's  Comp.  4th  ed.  634. 

The  statutes  of  Massachusetts, 
New  York,  and  Wisconsin,  which 
were  construed  by  the  decisions 
cited  above,  contain  substantially 
the  same  provisions  as  the  foregoing 
act.  Mass.  Stat.  1911,  p.  1005,  §  15 ; 
Mich.  Pub.  Acts  Spec.  Sess.  1912, 
No.  10,  pt.  3,  $  15;  N.  Y.  Laws  1913, 
chap.  816,  p.  2293,  §  29 ;  Wis.  Laws 

1913,  chap.  599,  p.  729,  §  2394-25; 
2  Bradbury,  Workmen's  Comp.  pp. 
1253,  1284,  1409..  1612.  But  the 
amended  English  statute,  passed  in 
1906,  which  was  construed  by  the 
English  decisions  above  cited,  pro- 
vides that  under  the  circumstances 
stated  in  the  original  act  "the  work- 
man may  take  proceedings  both 
against  that  [other]  person  to  re- 
cover damages,  and  against  any  per- 
son liable  to  pay  compensation  un- 
der this  act  for  such  compensation, 
but  shall  not  be  entitled  to  recover 
both  damages  and  compensation; 
and  if  the  workman  has  recovered 
compensation  under  this  act>  ihe 
person  by  whom  the  compensation 
was  paid  .  .  .  shall  be  entitled 
to  be  indemnified  by  the  person  so 
liable  to  pay  damages  as  aforesaid." 
6  Edw.  VII.  chap.  58,  §  6. 

See  Dawbam,  Employers'  Lia- 
bility &  Workmen's  Comp.  4th  ed. 
194,  408;  2  Bradbury,  Workmen's 
Comp.  2d  ed.  1740. 

And  the  same  language  is  copied 
into  the  Kansas  Workmen's  Com- 
pensation Act,  construed  by  the  de- 
cision cited  above.  Kan.  Gen.  Stat. 
1915,  §  6899.  The  statutes  of  Ari- 
zona, Maryland,  and  Ohio  depart 
from  the  language  of  the  English 
statute,  but  obviously  are  modeled 
upon  it.  Ariz.  Laws  Spec.  Sess. 
1912,  chap.  14,  p.  25,  §  4;  Md.  Laws 

1914,  chap.  800,  p.  1460,  §  57;  Ohio 
Laws  1913,  p.  84,  §  29. 

Decisions  of  courts  of  other  states, 
construing  statutes  which  express^ 
provide  tihat  an  injured  workman 
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employer,  and  may  also  have  all  the 
damages  recovered  from  a  third  per- 
son who  caused  his  injury,  in  excess 
of  the  amount  required  to  reimburse 
the  employer  for  the  compensation 
piaid,  afford  little  aid  in  the  con- 
struction of  the  Indiana  statute, 
which  provides  that  he  "shall  not 
collect  from  both"  the  employer  and 
the  third  person,  and  that  the  em- 
ployer, "having  paid  the  compen- 
sation or  having  become  liable  there- 
for, may  collect  .  .  .  from  the 
other  person  .  .  .  the  indemnity 
paid."  We  cite  them  to  emphasize 
the  difference  between  the  statutes 
construed  by  them,  and  the  one  un- 
der consideration.  Gones  v.  Fisher, 
286  111.  606,  post,  760,  122  N.  E.  95;  - 
Black  V.  Chicago  G.  W.  R.  Co.  187 
Iowa,  904,  174  N.  W.  774 ;  Podgor- 
ski  V.  Kerwin,  144  Minn.  813,  175 
N.  W.  694 ;  Mercer  v.  Ott,  78  W.  Va. 
629,  89  S.  E.  952 ;  Jacowicz  v.  Del- 
aware, L.  &  W.  R.  Co.  87  N.  J.  L. 
273,  92  AtL  946,  Ann.  Oas.  1916B, 
1222. 

It  seems  to  us  obvious  that  the 
language  of  §  18  of  the  Indi- 
ana Workmen's  Compensation  Act, 
passed  in  1915,  which  provides  that 
**the  injured  employee  may  at  his 
option  either  claim  compensation 
or  proceed  at  law  against  such 
other  person  to  recover  damages 
or  proceed  against  both  .  .  . 
but  he  shall  not  collect  from  both,  ^ 
and  .  .  .  the  employer  hav-* 
ing  paid  the  compensation  .  .  . 
may  collect  .  .  .  from  the  other 
person  .  .  .  the  indemnity  paid," 
was  modeled  directly  upon  the 
amended  English  statute,  passed 
nine  years  before,  which  repeatedly 
had  been  given  the  construction  out- 
lined above  before  the  Indiana  act 
was  passed.  Woodcock  v.  London 
&  N.  W.  R.  Co.  [1913]  3  K.  B.  139, 
82  L.  J.  K.  B.  N.  S.  921,  109  L.  T. 
N.  S.  263,  29  Times  L.  R.  566,  6  B. 
W.  C.  C.  471 ;  Gray  v.  North  British 
R,  Co.  [1915]  S.  C.  211,  52  Scot.  L. 
R.  144,  8  B.  W.  C.  C.  373;  L.R.A. 
1916A,  101,  note. 

And  the  rule  is  well  estaUished 
that  where  a  statute,  which  has  al- 


tion    in    the   juris-  ,^.^._-  _^__ 

dlCtlOn  m  which  it  is    tlon-coii«truc- 

in  force,  is  enacted  ***"' 
by  the  legislature  of  this  state,  the 
legislature  will  be  deemed  to  have 
adopted  the  construction  as  well  as 
the  words  of  the  statute.  Bowman 
V.  Conri,  8  Ind.  58;  Laporte  v. 
Gamewell  Fire  Alarm  Teleg.  Co. 
146  Ind.  466,  469,  36  L.R.A.  686, 
58  Am.  St.  Rep.  359,  46  N.  E.  588 ; 
State  v.  Ensley,  177  Ind.  483,  490, 
97  N.  E.  113,  Ann.  Cas.  1914D, 
1806;  Conway's  Estate  v.  State, 
—  Ind.  App.  — ,  120  N.  E.  717. 

The  meaning  of  the  statute  seems 
too  plain  to  admit  of  any  possible 
construction  other  than  that,  when 
the   injured   work-  „   . 

.^^■^   ^X^,.   -.„   *«-  _.    W^orkm*»'«  coal- 
man goes  so  lar  as  p«ii«>tion— eseot 

to  "collect"  from  the  Ji^-^'STtfo*. 
employer  under  the  «po»  rtmitt  to. 
Workmen's  Com-  "•  ■*»-••'• 
pensation  Law,  he  is  forbidden  also 
to  recover  an  additional  amount  in 
an  action  at  law  against  a  third  per- 
son whose  negligence  caused  his  in- 
jury. Some  cases  were  cited  by  ap- 
pellee which, held  that  the  receipt  of 
money  from  an  employer,  under  an 
agreement  to  reimburse  him  out  of 
damages  to  be  recovered  from  the 
wrongdoer,  did  not  bar  an  action 
against  the  latter,  if  it  was  not  paid 
or  received  as  statutory  compensa- 
tion. Wright  V.  Lindsay,  49  Scot. 
L.  R.  210;  Mingo  v.  Rhode  Island 
Co.  41  R.  L  428, 108  Atl.  965.  But 
they  do  not  apply  to  the  facts  plead- 
ed and  proved  in  the  tase  at  bar. 

Counsel  for  the  appellee  cite  and 
rely  upon  the  case  of  Book  v.  Hen- 
derson, 176  Ky.  785,  197  S.  W.  449. 
But  the  reasoning  of  the  opinion  in 
that  case  does  not  appeal  to  us,  and 
it  is  opposed  to  the  great  weight  of 
authority.  To  say,  as  the  court  did 
in  that  case,  that  "the  proper  con- 
struction of  this  limitation  .  .  . 
that  he  shall  not  collect  from  both 
the  employer  and  the  negligent 
third  party  is  that  to  the  extent  that 
he  collects  from  one  he  may  not  col- 
lect from  the  other,"  amounts  to 
judicial  legislation.  And  the  court 
which  made  that  decision  recognized 
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this  fact  by  devoting  400  words  to 
declaring  the  respective  rights  of 
the  injured  workman  and  his  em- 
ployer in  an  action  brought  by  the 
workman  after  he  has  "collected" 
compensation,  and  how  those  rights 
shall  be  enforced  as  to  all  of  which 
the  statute  is  silent. 

The  trial  court  erred  in  "overrul- 
ing the  demurrer  to  each  of  the 
second,  third,  and  fourth  para- 
graphs of  the  complaint,  for  the  rea- 
son that  neither  stated  facts  suffi- 
cient to  constitute  a  cause  of  action, 
and  also  erred  in  its  rulings  upon 
instructions  given  and  refused, 
bearing  on  the  subject  under  con- 
sideration. 

Since  the  cause  may  be  retried, 
it  seems  advisable  to  consider  cer- 
tain other  questions  presented  by 
the  record  and  briefs.  There  was 
evidence  that  at  the  time  of  the  in- 
jury appellee  was  in  the  employ  of 
the  Dunn-McCarthy  Company ;  that 
he  was  hired  and  set  to  work  by  the 
carpenter  foreman  of  that  company; 
that  after  he  was  injured  he  signed 
and  swore  to  a  statement  that  the 
name  of  his  employer  was  the  Dunn- 
McCarthy  Company,  and  stated  to 
members  of  the .  industrial  board 
that  he  was  in  its  employ;  that  he 
petitioned  for  an  increase  of  the 
award  of  cgmpensation  from  that 
company  as  its  employee,  and  upon 
that  petition  was  allotted  payments 
of  $8.28  per  week  for  200  weeks; 
that  for  seventeen  months  he  had 
received  and  receipted  for  such 
weekly  instalments  paid  by  said 
company  as  his  employer. 

The  trial  court  gave  to  the  jury 
an  instruction,  numbered  5,  in  which 
without  suggesting  the  necessity  of 
proof  that  the  relation  of  master 
and  servant  existed  between  the  ap- 
pellee and  appellant  railroad  com- 
pany, in  order  that  appellee  might 
recover  under  the  Federal  Employ- 
ers' Liability  Act  (U.  S.  Comp.  Stat. 
§§  8657-8665,  8  Fed.  Stat.  Anno.  2d 
ed.  p.  1208),  it  stated  that  the  first 
paragraph  of  the  complaint  was 
drawn  under  the  act,  and  that  it  al- 
leged that  plaintiff  and  defendant 
were  engaged  in  interstate  commerce 


at  the  time  of  the  in  juiy,  and  further 
told  the  jury  that  "if  you  should 
80  find  that  plaintiff  and  defendant 
railroad  company  were  engaged  in 
interstate  commerce  at  the  date  of 
the  accident,  then  I  instruct  you 
that  the  Compensation  Law  of  the 
state  of  Indiana,  and  all  matters  ap- 
pertaining to  or  growing  out  of  it, 
are  not  to  be  considered  by  you  in 
this  cause,  and  the  defendant  Dunn- 
McCarthy  Company,  and  its  rights 
and  privileges,  are  not  to  be  con- 
sidered by  you  in  your  verdict." 

That  the  Federal  Employers'  Lia- 
bility Act  does  not  apply,  unless  the 
appellee  was  in  the  employ  of  appel- 
lant at  the  time  of  his  injury,  is  ob- 
vious. It  merely  provides  that  a 
railroad  common  carrier  engaged  in 
interstate  commerce  "shall  be  liable 
in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such 
carrier  in  such  commerce,"  as  there- 
in provided.  Act  April  22,  1908, 
chap.  149,  §  1  (Comp.  Stat.  §  8657, 
8  Fed.  Stat.  Anno.  2d  ed.  p.  1208). 
And  §  19  of  the  Indiana  Workmen's 
Compensation  Act  only  excepts  from 
its  provisions  those  cases  where  in- 
jured "employees"  are  engaged  in 
interstate  or  foreign  commerce,  so 
that  "the  laws  of  the  United  States 
provide  for  compensation,  or  for 
liability  for  injury  or  death  by  ac- 
cident of  such  employees."  Acts 
1915,  p.  396,  chap.  106. 

That  the  appellee  was  an  employ- 
'ee  of  the  appellant  railroad  com- 
pany was  one  of  the  essential  ele- 
ments of  his  alleged  right  to  recover 
under  the  United  States  statute,  as 
being  engaged  in  interstate  com- 
merce. Of  the  three  cases  cited  by 
appellee  in  support  of  this  instruc- 
tion, one  states  that  the  fact  "that 
the  plaintiff  received  injury  while 
in  the  employ  of  the  defendants  is 
not  controverted,"  and  another 
states  that  "the  deceased  was  a  com- 
mon laborer  in  the  boiler  room  of 
appellant's  plant."  Reed  v.  Dickin- 
son, 184  Iowa,  1363,  169  N.  W.  673; 
Guida  v.  Pennsylvania  R.  Co.  183 
App.  Div.  822,  171  N.  Y.  Supp.  285. 

But  in  the  case  at  bar  the  appel- 
lant contends,  and  there  is  some 
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evidence  tending  to  show,  that  ap- 
pellee was  in  the  employ  of  an  inde> 
pendent  contractor.  The  third  de- 
cision cited  (The  Emilia  S.  De 
Perez,  160  C.  C.A.  490,  248  Fed. 
480)  was  made  in  a  suit  in  admi- 
ralty for  damages  because  of  an  in- 
jury to.  a  stevedore •  while  loading 
a  ship,  to  which  the  Federal  Em- 
ployers' Liability  Act,  that  contarols 
as  between  interstate  railroads  and 
their  employees  engaged  in  inter- 
state commerce,  has  no  application. 
Southern  P.  Co.  v.  Jensen,  244  U.  S. 
205,  61  L.  «d.  1086,  L.R.A.1918C, 
451,  37  Sup.  Ct.  Rep.  524,  Ann.  Gas. 
1917E,  900,  14  N.  C.  a  A.  596. 

These  cases  do  not  hold  that  one 
who  is  not  an  employee  can  recover 
damages  under  the  United  States 
Employers'  Liability  Act,  for  in- 
juries sustained  while  engaged  in 
interstate  commerce,  and  do  not  sup- 
port the  instruction  that  the  appel- 
lee might  recover 
dli*"  p^^  under  his  first  par- 
MtabiuiiinK  i»-  agraph  without  es- 
«e»t.te  em,!.,-  tablishing  that  he 

was  in  the  employ 
of  appellant.  For  failure  to  con- 
dition the  quoted  declaration  of  the 
law  upon  a  finding  by  the  jury  that 
at  the  time  of  hiis  Injury  the  appellee 
was  in  the  employ  of  appellant,  or 
upon  a  finding  of  facts  from  which 
the  law  would  imply  the  relation  of 
master  and  servant,  the  instruction 
numbered  6  was  erroneous. 

As  the  case  must  be  tried  again, 
we  do  not  express  an  opinion  as  to 
the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  when  tested  by 
the  rules  of  law  declared  in  this 
opinion,  or  as  to  whether  oj:  not  the 
damages  were  excessive. 

The  judgment  is  reversed,  with 
directions  to  sustain  the  demurrer 
of  appellant  to  each  of  the  second, 
third,  and  fourth  paragraphs  of 
appellee's  complaint. 

A  petition  for  rehearing  having 
been  filed,  Ewbank,  C.  J.,  on  March 
29,  1922,  handed  down  the  follow- 
ing additional  opinion  ( —  Ind.  — , 
134  N.  E.  890) : 

Each  additional'  case  cited  by 
appellee    in   his   petition   for   re- 
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hearing  in  support  of  the  con- 
tention that  he  is  entitled  to  re- 
ceive compensation  from  his  em- 
ployer under  the  statute,  and  also 
to  recover  at  common  law  from  the 
one  whose  negligence  caused  his  in- 
jury, is  based  directly  upon  the  fact 
that  the  statute  under  consideration 
in  that  case  does  not  forbid  a  double 
recovery.  In  Vayto  v.  River  Ter- 
minal &  R.  Co.  18  Ohio  N.  P.  N.  S. 
306,  320,  the  court  said:  "The 
English  Act  of  1906  provides  in 
express  terms  that  an  employee  in- 
jured in  the  course  of  his  employ- 
ment, by  a  third  person,  'shall  not 
be  entitled  to  recover  both  damage 
and  compensation.'  The  Ohio  stat- 
ute places  no  such  limitation  upon 
the  rights  of  an  employee." 

In  Newark  Paving  Co.  v.  Klotz, 
86  N.  J.  L.  432,  91  Atl.  91,  and  86 
N.  J.  L.  690,  92  Ath  1086,  after 
holding  that  the  acceptance  of  $800 
in  settlement  of  the  common-law 
right  of  action  against  the  negligent 
wrongdoer,  and  the  execution  of  a 
release  in  its  favor,  did  not  bar  the 
recovery  of  compensation  under  the 
New  Jersey  Act  of  1911  (Pamph. 
Laws,  p.  134)  the  court  said :  "It  is. 
true  this  conclusion  makes  it  pos- 
sible for  the  employee  to  secure  un- 
der the  Act  of  1911  double  compen- 
sation. This  was  probably  not  the 
intent  of  the  legislature,  though,  as 
we  think,  the  result  of  the  language 
of  the  statute.  The  difficulty  seems 
to  be  obviated  by  the  Amendment 
of  1913  (Pamph.  Laws,  pp.  312, 
313)." 

In  Lancaster  v.  Hunter,  —  Tex. 
Civ.  App.  — ,  217  S.  W.  766,  the 
court  quoted  a  provision  of  the 
Texas  Act  of  1917,  p.  285,  J  6a 
(Vernon's  Anno.  Civ.  Stat.  Supp. 
1918,  art.  5246-47),  that,  if  com- 
pensation be  claimed  under  the 
statute,  then  the  association  paying 
it  might  enforce,  in  the  name  of  the 
injured  employee,  the  liability  of  a 
third  person  legally  liable  for  caus- 
ing the  injury,  and  recover  dam- 
ages "for  the  joint  use  and  benefit 
of  said  employee  or  beneficiaries 
and  the  association,  .  .  .  and 
in  case  the  association  recovers  a 
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sum  greater  than  that  paid  or  as- 
sumed by  the  association  to  the  em- 
ployee or  his  legal  beneficiaries, 
together  with  a  reasonable  cost  of 
enforcing  such  liability,  .  .  .  the 
excess  so  recovered  shall  be  paid 
to  the  injured  employee  or  his  bene- 
ficiaries." 

And  the  court  said:  "The  act 
evidently  contemplates  that  the  in- 
jured employee  is  the  real  bene- 
ficiary in  cases  where  the  damages 
exceed,  as  may  often  happen,  the 
amount  received  by  the  employee 
from  the  indemni^ng  association. 
Numerous  authorities  might  be  cit- 
ed to  the  effect  that,  in  equity,  tiie 
real  beneficiary  may  always  be  per- 
mitted to  sue  where  the  party  hav- 
ing the  mere  legal  title  or  right 
fails  or  refuses." 

None  of  these  cases  construed  a 
statute  expressly  enacting  that  the 
injured  employee  "shall  not  collect 
from  both"  employer  and  third  per- 
son. The  court,  in  Swader  v.  Kan- 
sas Flour  Mills  Co.  103  Kan.  378, 
703,  176  Pac.  143,  only  held  that  an 
injured  employee,  or  his  legal  repre- 
sentative, might  obtain  an  award  of 
compensation  from  the  employer, 
without  affecting  his  right  to  re- 
cover a  judgment  for  damages 
against  a  third  person  under  a  stat- 
ute providing  that  "he  shall  not  be 
entitled  to  recover  both  damages 
and  compensation." 

The  court  said: 

"The  plaintiff  has  not  accepted 
tiie  compensation  provided  for  her 
and  her  children  under  the  arbitra- 
tion proceedings."    108  Kan.  380. 

"No  artificiality  surrounds  the 
word  'recover'  in  this  act.    'Recov- 


er' here  means  'obtain,'  'procure,' 
'get,'  and  the  like;  to  get  damages 
or  compensation;  not  a  judgment, 
but  the  benefits  of  a  judgment;  it 
means  payhient.  .  ' .  .  The  legis- 
lature would  hardly  concern  itself 
about  how  many  uncollectable  judg- 
ments a  person  might  recover  imder 
the  act;  but  it  would  wisely  and 
justly  provide  that  the  injured 
party  would  only  be  entitled  to  re- 
ceive payment  from  the  wrongdoer, 
or  from  the  employer,  and  not  from 
both."    103  Kan.  704. 

The  Indiana  statute  expressly 
provides  that  the  injured  workman 
"shall  not  collect  from  both."  Acta 
1915,  chap.  106,  p.  395,  §  18.  Where 
the  meaning  of  a  statute  is  plain, 
the  courts  must  enforce  it  as  it  is 
written,  and  may  not  resort  to  an 
artificiaj    construe-  _ 

tion  to  conform  the  Zt^tto^!!^'.- 
law    to    what    has  i^^SLtitS^ 
been  enacted  in  oth- 
er states  in  wholly  different  lan- 
guage. 

The  petition  for  a  rehearing  is 
overruled. 


HOVE. 

The  effect  of  workmen's  compensa- 
tion acts  upon  rights  and  remedies  of 
an  employee  injured  by  the  negli- 
gence of  a  third  person  is  treated  in 
the  annotation  following  Gones  v. 
Fisher,  post,  766.  More  particularly, 
and  as  to  effect  of  pursuing  the  rem- 
edy under  the  act  upon  the  right  and 
remedy  against  the  third  person,  see 
subd.  I.  b,  1,  of  that  annotation. 


C.  B.  GONES,  Appt, 

V. 

J.  G.  FISHER. 

tlUnoia  Supreme  Court  — Febtvary  20,  1010. 
(286  111.  606.  122  N.  E.  95.) 

Workmen's  compensaticm  —  injury  by  stranger  — •  election. 

1.  Where  by  a  workmen's  compensation  act  an  employee  injured  by  the 
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negUsrence  of  a  straager,  who  is  not  under  the  provisions  of  the  act,  may 
maintain  a  common-law  action  against  him  for  the  damages,  he  is  not  put 
to  his  election  between  compensation  under  the  compensation  act  and  dam- 
ages at  common  law. 

[See  note  on  this  question  beginning  on  page  766.] 

Constitutional  law  —  abolishing  ac- 


tion for  injuries. 

2.  Neither  an  injured  employee,  his 
personal  representative,  nor  next  of 
kin  has  any  vested  right  to  recover 
damages  for  personal  injuries  to  him- 
self that  the  legislature  cannot  do 
away  with  at  any  time  by  public  en- 
actment, without  depriving  him  of 
due  process  of  law. 

[See  6  R.  C.  L.  294,  809;  2  R.  C.  L. 
Supp.  92.] 

Workmen's  compensation  —  recovery 
against  stranger  —  division. 

3.  Under  a  statute  providing  for  in- 
demnification of  an  employer  for  the 
amount  he  has  paid  under  .the  Work- 

' men's  Compensation  Act  out  of  any 
recovery  which  the  employee  may  se- 
cure against  a  stranger  causing  the 
accident,  the  employee  is  entitled  to 
all  recovered  in  excess  of  the  amount 
necessary  to  indemnify  the  employer. 

[See  28  R.  C.  L.  739,  834,  835.] 
Parties  —  who  may  maintain  action. 

4  The  one  in  whom  is  the  legal 
right  of  action  may  bring  and  main- 


tain a  suit,  and  it  is  not  necessary  that 
the  record  should  show  for  whose  use 
or  benefit  the  suit  is  brought. 

[See  20  R.  C.  L.  665;  8  R.  C.  L.  Supp. 
1096. 

Judgm^it  —  action  against  stranger 
injuring  employee  —  bar  to  other 
action. 

5.  Where  by  the  Workmen's  Com- 
pensation Act  an  action  may  be  main- 
tained by  either  employer  or  employee 
in  case  of  injury  to  the  employee  by 
a  stranger,  a  judgment  in  a  suit  by 
cither  will  bar  an  action  by  the  other. 

Workmen's  compensation  —  action 
against  stranger  —  who  may  main- 
tain. 

6.  Where  by  the  Workmen's  Com- 
pensation Act  an  action  may  be  main- 
tained by  either  employer  or  employee 
in  case  of  injury  to  the  employee  by 
a  stranger,  either  may  prosecute  a 
suit  to  final  judgment  and  enforce  col- 
lection of  the  same,  and  the  division 
of  the  recovery  between  employer  and 
employee  is  no  concern  of  defendant. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Vermilion 
County  (Brewer,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries,  alleged  to  have  been  caused  by  the  negli- 
gent operation  of  an  automobile.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

After  the  first  opiniop  was  filed  a  petition  for  rehearing  was  granted, 
after  which  the  opinion  printed  herewith  was  handed  down,  superseding 
the  one  first  delivered. 


Messrs.  Walter  T.  Gunn  and  Thomas 
A.  Graham  for  appellant. 

Messrs.  Ralph  M.  Jinkins  and  Lind- 
ley,  Penwell,  &  Lindley,  for  appellee: 

By  virtue  of  §§  6  and  29  of  the  Com- 
pensation Act,  where  the  employee  ac- 
cepts compensation  from  the  employ- 
er, third  persons,  whose  negligence  it 
is  alleged  caused  the  injury,  can  be 
held  liable  only  in  actions  maintained 
or  continued  by  the  employer. 

Keeran  v.  Peoria,  B.  &  C.  Traction 
Co.  277  111.  423,  115  N.  E.  636;  Friebel 
v.  Chicago  City  R.  Co.  280  111.  86,  117 
N.  E.  467,  16  N.  C.  C.  A.  390;  Feet  v. 
Mills,  76  Wash.  437,  L.R.A.1916A,  358, 
136  Pac.  685,  Ann.  Cas.  1915D,  154,  4 
N.  C.  C.  A.  786;  Northern  P.  R.  Co.  v. 


Meese,  239  U.  S.  614,  60  L.  ed.  467,  36 
Sup.  Ct.  Rep.  223,  10  N.  C.  C.  A.  939; 
Mahomed  v.  Maunsell,  124  L.  T.  Jo. 
153,  1  B.  W.  C.  C.  269;  Tong  v.  Great 
Northern  R.  Co.  86  L.  T.  N.  S.  802, 
18  Times  L.  R.  566,  66  J.  P.  677;  Gray 
v.  North  British  R.  Co.  [1915]  S.  C. 
211,  52  Scot.  L.  R.  144,  8  B.  W.  C.  C. 
373;  Gripp's  Case,  216  Mass.  586,  104 
N.  E.  565,  Ann.  Cas.  191 5B,  828;  Mc- 
Garvey  v.  Independent  Oil  &  Grease 
Co.  156  Wis.  580,  146  N.  W.  895,  5  N. 
C.  C.  A.  803;  Miller  v.  New  York  R. 
Co.  171  App.  Div.  316,  157  N.  Y.  Supp. 
200;  Barry  v.  Bay  State  Street  R.  Co. 
222  Mass.  866,  110  N.  E.  1031 ;  Lester 
V.  Otis  Elevator  Co.  169  App.  Div.  613, 
155  N.  Y.  Supp.  524;  Silva  v.  Kooperud, 
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2  Cal.  I.  A.  C.  Dec.  631;  Peet  v.  Mills, 
L.R.A.1916A,  361,  note. 

Sections  6  and  29  of  the  Compensa- 
tion Act  do  not,  by  their  provisions, 
so  enlarge  the  purview  of  that  act  as 
to  make  it  broader  than  the  title  and 
unconstitutional  on  that  ground. 

Keeran  v.  Peoria,  B.  &  C.  Traction 
Co.  277  111.  418,  115  N.  E.  636;  Friebel 
V.  Chicago  City  R.  Co.  280  111.  76,  117 
N.  E.  467,  16  N.  C.  C.  A.  390;  People  v. 
McBride,  234  111.  150,  123  Am.  St.  Rep. 
82,  84  N.  E.  865,  14  Ann.  Gas.  994; 
People  V.  Chicago,  256  111.  558,  43 
L.R.A.(N.S.)  954,  100  N.  E.  194,  Ann. 
Cas.  1913E,  305;  Manaster  v.  Kioebge, 
257  111.  481,  100  N.  E.  989;  Peet  v. 
Mills,  76  Wash.  437,  L.R.A.1916A,  S68, 
136  Pac.  686,  Ann.  Cas.  1915D,  154, 
4  N.  C.  C.  A.  786;  Northern  P.  R.  Co. 
▼.  Meese,  289  U.  S.  614,  60  L.  ed.  467, 
86  Sup.  Ct.  Rep.  223,  10  N.  C.  C.  A. 
939;  Memphis  Cotton  Co.  v.  Tolbert, 
—  Tex.  Civ.  App.  — ,  171  S.  W.  309, 
7  N.  C.  C.  A.  547;  Shade  v.  Aah  Grove 
Lime  &  Portland  Cement  Co.  93  Kan. 
257.  144  Pac.  249;  Mackin  v.  Detroit- 
Timkin  Axle  Co.  187  Mich.  8,  153  N. 
W.  49;  Huyett  v.  Pennsylvania  R.  Co. 
86  N.  J.  L.  683,  92  Atl.  58. 

Section  29  is  not  unconstitutional  as 
depriving  appellant  of  property  with- 
out due  process  of  law. 

Keeran  v.  Peoria,  B.  &  C.  Traction 
Co.  277  111.  413,  115  N.  E.  636;  Friebel 
v.  Chicago  City  R.  Co.  280  111.  76,  117 
N.  E.  467,  16  N.  C.  C.  A.  390;  Peet  v. 
Mills.  76  Wash.  437,  L.R.A.1916A,  358, 
136  Pac.  685,  Ann.  Cas.  1915D,  154.  4 
N.  C.  G.  A.  786;  Northern  P.  R.  Co. 
V.  Meese,  239  U.  S.  614,  60  L.  ed.  467, 
36  Sup.  Ct.  Rep.  223,  10  N.  C.  C.  A. 
939;  Cooley,  Const.  Lim.  438;  Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Vindicator  Consol.  Gold  Min.  Co.  v. 
Firstbrook,  36  Colo.  498,  86  Pac.  313, 
10  Ann.  Cas.  1108;  Templeton  v.  Linn 
County,  22  Or.  313,  15  L.R.A.  730,  29 
Pac.  795;  Williams  v.  Galveston,  41 
Tex.  Civ.  App.  63,  90  S.  W.  505; 
Sawyer  v.  El  Paso  &  N.  E.  R.  Co.  49 
Tex.  Civ.  App.  106, 108  S.  W.  718 ;  State 
ex  rel.  Davis-Smith  Co.  v.  Clausen,  65 
Wash.  156,  37  L.R.A.(N.S.)  466,  117 
Pac.  1101,  8  N.  C.  G.  A.  599,  2  N.  C. 
C.  A.  823;  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  U.  S.  571,  59  L.  ed.  364,  85  Sup. 
Ct.  R^.  167,  7  N.  C.  G.  A.  570;  Middle- 
ton  V.  Texas  Power  &  Light  Co.  — 
Tex.  Civ.  App.  — ,  178  S.  W.  956,  9  N. 
G.  C.  A.  847;  Jensen  v.  Southern  P. 
Go.  L.R.A.1916A,  403,  and  note,  215  N. 
Y.  514,  109  N.  E.  600,  Ann.  Cas.  1916B, 


276,  9  N.  C.  C.  A.  286;  Mountain  Tim- 
ber Go.  V.  Washington,  243  U.  S.  219, 
61  L.  ed.  685,  37  Sup.  Ct.  Rep.  260, 
Ann.  Cas.  1917D,,642,  13  N.  C.  G.  A. 
927;  New  York  C.  R.  Co.  v.  White,  243 
U.  S.  188,  61  L.  ed.  667,  L.R.A.1917D, 
1,  37  Sup.  Ct.  Rep.  247,  Ann.  Cas. 
1917D,  629,  13  N^  C.  C.  A.  943; 
Hawkins  v.  Bleakly,  243  U.  S.  210,  61 
L.  ed.  678,  37  Sup.  Ct.  Rep.  255,  Ann. 
Cas.  1917D,  637,  13  N.  C.  C.  A,  959; 
Crooks  V.  Tazewell  Coal  Co.  263  III. 
343,  105  N.  E.  132,  Ann.  Cas.  1915G, 
304,  5  N.  G.  C.  A.  410;  Dietz  v.  Big 
Muddy  Coal  &  L  Co.  263  111.  480,  105 
N.  E.  289,  5  N.  C.  C.  A.  419;  Deibeikis 
T.  Link-Belt  Co.  261  111.  454,  104  N.  E. 
211,  Ann.  Gas.  1915A,  241,  5  N.  C.  C. 
A.  401 ;  Dragovich  v.  Iroquois  Iron  Go. 

269  111.  478,  109  N.  E.  999,  10  N.  G. 
G.  A.  476;  Przykopenski  v.  Citizens' 
Goal  Min.  Co.  270  111.  275,  110  N.  E. 
886;  Frey-  v.  Kerens-Donnewald  Coa) 
Co.  271  III.  121,  no  N.  E.  824; 
Lauruszka  v.  Empire  Mfg.  Co.  271  III. 
304,  111  N.  E.  82;  Richardson  v.  Sears, 
R.  &  Go.  271  111.  325,  111  N.  E.  85; 
Strom  V.  Postal-Teleg.  Gable  Co.  271 
111.  544,  111  N.  E.  555;  Nakwosas  v. 
Western  Paper  Stock  Co.  272  111.  138, 
111  N.  E.  515;  Devine  v.  Delano,  272 
111.  166,  111  N.  E.  742,  Ann.  Cas.  1918A, 
689 ;  People  ex  rel.  Munn  v.  McGoorty, 

270  111.  610,  110  N.  E.  791,  10  N.  C.  C. 
A.  978. 

There  was  no  error  in  the  action  of 
the  court  below  in  entering  judgment 
on  the  special  pleas  in  the  form  the 
same  was  entered. 

Gregg  V.  Sumner,  21  III.  App.  110; 
Alpena  Portland  Cement  Co.  v.  Jen- 
kins &  R.  Go.  244  111.  354,  91  N.  E.  480; 
American  Aft  Works  v.  Chicago  Pic- 
ture Frame  Works,  264  111.  610,  106 
N.  E.  440;  United  Lead  Co.  v.  J.  W. 
Reedy  Elevator  Mfg.  Co.  222  111.  199,  78 
N.  E.  567,  6  Ann.  Cas.  •637;  Lehigh 
Portland  Cement  Co.  v.  McLean,  245 
111.  326,  137  Am.  St.  Rep.  322,  92  N. 
E.  248;  Iron  Clad  Dryer  Co.  v.  Chicago 
Trust  &  Sav.  Bank,  50  111.  App.  461; 
Holmes  v.  Chicago  &  A.  R.  Co.  94  111. 
439;  Cover  v.  Armstrong,  66  111.  267; 
Snyder  v.  Croy,  2  Johns.  428. 

Duncan,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant,  C.  B.  Gones,  began 
this  action  on  the  case  in  the  circuit 
court  of  Vermilion  county  against 
appellee,  J.  G.  Fisher,  the  Illinois 
Printing  Company,  and  Newton 
Shields,  for  damages  for  personal 
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that  while  he  was  in  the  exercise  of 
reasonable  care  for  his  own  safety 
he  was  injured  by  the  negligence  of 
the  defendants  in  operating  an  auto- 
mobile. A  verdict  of  $5,000  was  re- 
covered by  appellant,  upon  which 
judgment  was  entered.  On  appeal 
to  the  appellate  court  for  the  third 
district  the  judgment  was  reversed, 
the  court  holding  that  there  was  no 
liability  against  the  Illinois  Print- 
ing Company  and  Newton  Shields, 
and  the  cause  was  remanded  for 
further  proceedings  against  appel- 
lee. 'Upon  reinstatement  in  the 
circuit  court  the  suit  was  dismissed 
as  to  the  defendants  the  Illinois 
Printing  Company  and  Newton 
Shields,  and  an  amended  declara- 
tion, containing  practically  the  same 
averments  against  appellee  as  were 
in  the  original  declaration,  was  filed 
against  him  alone.  Appellee  filed 
pleas  of  the  general  issue,  the  Stat- 
ute of  Limitations,  and  five  special 
pleas.  Afterward  he  withdrew  the 
plea  of  the  Statute  of  Limitations, 
and  thereupon  the  court  overruled 
appellant's  demurrer  to  the  five  spe- 
cial pleas.  Appellant  elected  to 
stand  by  his  demurrer.  The  court 
entered  judgment  in  bar  of  the  ac- 
tion, and  the  appellant  has  appealed 
directly  to  this  court  on  the  ground 
that  the  constitutionality  of  §  29  of 
the  Workmen's  Compensation  Act 
(Kurd's  Rev.  Stat.  1917,  chap.  48,  § 
152b)  is  involved. 

Three  of  the  special  pleas  al- 
leged, in  substance,  that  appellant, 
at  the  time  of  his  alleged  injuries, 
was  employed  by  a  copartnership, 
Schmitt  &  Leachman ;  that  both  ap- 
pellant and  his  employers  had  elect- 
ed to  be  bound  by  the  Workmen's 
Compensation  Act,  and  were  within 
its  provisions,  and  that  appellee  had 
elected  not  to  be  bound  by  that  act ; 
that  appellant's  injuries  occurred  in 
the  course  of  and  arose  out  of  his 
employment,  and  were  not  proxi- 
mately caused  by  the  negligence  of 
his  employers  or  their  employees; 
that  appellant  had  agreed  to  accept, 
and  had  accepted,  from  his  employ- 
ers for  his  injuries,  the  sum  of 


pensation  Act;  that  this  action  is 
not  maintained  in  appellant's  name 
by  his  employers,  wherefore  no 
cause  of  action  arose  against  appel- 
lee in  favor  of  appellant,  and  he 
could  not  maintain  the  action,  but 
any  action  for  his  alleged  injuries 
could  be  maintained  or  continued 
only  by  his  employers  in  their  name 
or  in  the  name  of  the  appellant. 
The  other  special  pleas  contained 
substantially  the  same  averments  as 
the  first  three  special  pleas,  except 
that  they  contained  no  averments 
that  appellee  had  or  had  not  elected 
to  come  under  the  Workmen's  Com- 
pensation Act. 

The  pleas  were  based  on  §§  6  and 
29  of  the  Workmen's  Compensation 
Act  (§§  132,  152b),  the  first  of 
which  provides  that  no  common-law 
or  statutory  right  to  recover  dam- 
ages for  injury  or  death  sustained 
by  an  employee  while  engaged  in 
the  line  of  his  duty  as  such  em- 
ployee, other  than  the  compensation 
provided  in  the  act,  shall  be  avail- 
able to  any  employee  who  is  covered 
by  the  provisions  of  the  act.  That 
section  is  qualified  by  §  29,  which, 
80  far  as  material  to  tihis  case,  reads 
as  follows:  "Where  the  injury  or 
death  for  which  compensation  is 
payable  under  this  act  was  not 
proximately  caused  by  the  negli- 
gence of  IJie  employer  or  his  em- 
ployees, and  was  caused  under  cir- 
cumstances creating  a  legal  liability 
for  damages  on  the  part  of  some 
person  other  than  the  employer  to 
pay  damages,  such  other  person 
having  elected  not  to  be  bound  by 
this  act,  then  legal  proceedings  may 
be  taken  against  such  other  person 
to  recover  damages  notwithstand- 
ing such  employer's  payment  of  or 
liability  to  pay  compensation  under 
this  act,  but  in  such  case,  if  the  ac- 
tion against  such  other  person  is 
brought  by  the  injured  employee  or 
his  personal  representative  '  and 
judgment  is  obtained  and  paid,  or 
settlement  is  made  with  such  other 
person,  either  with  or  without  suit, 
then  from  the  amount  received  by 
such  employee  or  personal  repre- 
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sentative  there  shall  be  paid  to  the 
employer  the  amount  of  compensa- 
tion paid  or  to  be  paid  by  him  to 
such  emj^loyee  or  his  personal  rep- 
resentative: Provided,  that  if  the 
injured  employee  or  his  personal 
representative  shall  agree  to  receive 
compensation  from  the  employer,  or 
to  institute  proceedings  to  recover 
the  same  or  accept  from  the  em- 
ployer any  payment  on  account  of 
such  compensation,  such  employer 
shall  be  subrogated  to  all  the  rights 
of  such  employee  or  personal  rep- 
resentative, and  may  maintain,  or, 
in  case  an  action  has  already  been 
instituted,  may  continue,  an  action 
either  in  the  name  of  the  employee 
or  personal  representative,  or  in  his 
own  name,  against  such  other  per- 
son for  the  recovery  of  damages  to 
which,  but  for  this  section,  the  said 
employee  or  personal  representative 
would  be  entitled ;  but  such  employ- 
er shall  nevertheless  pay  over  to 
the  injured  employee  or  personal 
representative,  all  sums  collected 
from  such  other  person,  by  judg- 
ment or  otherwise,  in  excess  of  the 
amount  of  such  compensation  paid 
or  to  be  paid  under  this  act,  and  all 
costs,  attorneys'  fees,  and  reason- 
able expenses  incurred  by  such  em- 
ployer in  making  such  collection  and 
enforcing  such  liability."  Kurd's 
Stat.  1917,  p.  1466. 

It  is  contended  by  the  appellant 
that,  if  §  29  deprives  employees  of 
their  right  to  recover  from  third 
parties  who  are  not  under  the  act, 
for  injuries  caused  by  their  negli- 
gence, such  a  provision  is  not  with- 
in the  title  of  the  act,  as  required 
by  §  13  of  article  4  of  the  Constitu- 
tion, and  deprives  appellant  of  his 
property  without  due  process  of 
law,  contrary  to  the  provisions  of  § 
2  of  article  2  of  the  Constitution. 
Sections  6  and  29  were  fully  consid- 
ered in  the  cases  of  Keeran  v.  Pe- 
oria, B.  &  C.  Traction  Co.  277  111. 
413,  115  N.  E.  636,  and  Friebel  v. 
Chicago  City  R.  Co.  280  111.  76,  117 
N.  E.  467,  16  N.  C.  C.  A.  390,  in 
which  the  same  questions  as  to  con- 
stitutionality were  considered.  It 
was  held,  in  substance,  after  full 
consideration,  that  neither  an  em- 


ployee, his  personal  representative, 
nor  next  of  kin  has  „ 
any  vested  right  to  £*w^"oitahiV. 
recover       damages  J^Ji '"'' '"" 

for  personal  in- 
juries to  the  employee  that  the  legis- 
lature could  not  at  any  time  do 
away  with  by  a  public  enactment, 
and  that  such  objections  to  the  va- 
lidity of  the  act  could  not  be  sus- 
tained. In  those  two  cases  the  em- 
ployer, the  employee,  and  the  third 
party  whose  negligence  was  alleged 
to  have  caused  injury  to  the  em- 
ployee were  all  under  the  Compen- 
sation Act.  It  was  held  in  .those 
cases  that  the  Compensation  Act 
fixed  the  utmost  measure  of  liability 
to  the  employee,  and  that  the  em- 
ployer was  the  only  party  directly 
liable  to  the  employee,  and  that  the 
employee  could  maintain  no  action 
whatever,  in  his  own  name,  against 
the  party  causing  his  injury.  It 
was  furtiier  held  that  the  common- 
law  right  of  the  employee  to  sue  for 
his  injury  against  the  party  neg- 
ligently causing  his  injury  was,  in 
such  a  case,  transferred  to  his  em- 
ployer, and  that  the  employer  could 
maintain  a  suit  against  the  party 
causing  the  injury  by  proving  such 
common-law  right  against  such 
negligent  party;  but  that  the 
amount  of  such  recovery  could  not 
exceed  the  amount  that  the  employ- 
er was  required  to  pay  his  em- 
ployee under  the  Compensation  Act. 
In  the  Friebel  Case  it  was  further 
held  that  the  statute  permitted  the 
employer  to  sue  the  negligent  party 
for  such  damages,  where  all  three 
of  them  were  under  the  Compensa- 
tion Act,  as  soon  as  the  amount  of 
the  compensation  for  the  employee 
was  determined  and  fixed,  whether 
paid  in  full  by  the  employer  or  oth- 
erwise. The  evident  reason  for 
such  a  provision  in  the  statute  was 
to  prevent  the  running  of  tiie  Stat- 
ute of  Limitations  against  the  em- 
ployer in  his  suit  against  the  party 
causing  the  injury,  and  to  preserve 
to  the  employer  the  right  to  pay  the 
compensation  to  his  employee  in  in- 
stalments, extending  in  many  cases 
through  years,  as  contemplated  by 
other  provisions  of  the  Compensa- 
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ployer  to  sue  the  party  causing  the 
injury,  in  such  a  case,  was  given 
for  remuneration  to  the  employer 
for  the  amount  he  was  compelled  to 
pay  his  "employee  for  the  negligent 
act  of  the  party  whose  negligence 
caused  the  injury,  and  to  enable 
such  employer  to  pay  his"  injured 
employee  out  of  the  amount  so  re- 
covered, it  was  further  held  in  the 
Friebel  Case  that  such  recovery 
was  clearly  for  the  use  of  the  in- 
jured employee,  and  in  case  of  in- 
solvency, or  of  the  refusal  of  the 
employer  to  sue  for  such  damages, 
it  was  the  right  of  the  injured  em- 
ployee, after  his  right  to  compensa- 
tion was  fixed,  to  sue  for  such  dam- 
ages in  the  name  of  his  employer 
for  the  employee's  use,  and  to  so 
collect  the  same. 

By  the  express  provisions  of  §  29, 
above  quoted,  where  the  person  by 
whose  neglect  the  injury  is  caused 
has  elected  not  to  be  bound  by  the 
act,  as  alleged  in  three  of  the  pleas 
now  under  consideration,  the  com- 
mon-law right  of  action  is  preserved 
against,  him  in  full.  In  such  case 
woricmea'a  eom.  ^®  employee  is  not 

penaatlon-^ln^     ~   PUt    tO    hlS    ClCCtiOn 

ISSeotio^r*"'*'  between  compensa- 
tion under  the  Com- 
pensation Act  and  damages  at  com- 
mon ^w.  The  common-law  action 
and  the  claim  for  stataitory  compen- 
sation may  be  prosecuted  at  the 
same  time.  Said  section  does  not 
limit  the  damages  which  may  be 
recovered  in  the  action  at  law  to  the 
amount  of  compensation  allowed  to 
the  employee,  but  does  provide  for 
the  indemnification  qt  the  employer 
out  of  the  amount  recovered.  Aft- 
er the  employer  is  thus  completely 
indemnified,  the  employee  is  entitled 
-recoverr  ^   the   entire   bal- 

•KaiiMit  atiwavar  ance  of  the  }udg- 
-divirton.  ^g^t   recovered,   if 

there  is  a  recovery  for  more  than  is 
sufficient  for  such  indemnification. 
The  employer  is  given  the  right  to 
sue  for  the  entire  damages,  either 
in  his  own  name  or  in  the  name  of 
the  injured  employee,  or  he  may 
continue  any  suit  begun  in  the  name 
of  such  employee  after  his  liability 


The  right  of  action  is  not  otherwise 
.modified  by  the  Compensation  Act. 
The  law  action  in  such  a  case  is  con- 
tinued and  maintainable  for  the  use 
of  both  employer  and  employee ;  for 
both  are  supposed  to  be,  and  are  in 
fact,  interested  in  the  judgment. 
Each  party  has  an  actual  and  en- 
forceable interest  in  the  judgment, 
in  cases  where  it  is  in  excess  of  in- 
demnity to  the  employer,  and  each 
party  necessarily  would  have  the 
right  to  enforce  the  collection  of  the 
judgment,  and  the  payment  to  him- 
self of  the  portion  tiiereof  legally 
belonging  to  him.  The  party  in 
whom  is  the  legal  p„«e.^^fc„ 
right  of  action  may  mar  mBintam 
bring  and  maintain  *"""■• 
a  suit,  and  it  is  not  necessary  that 
the  record  should  show  for  whose 
use  or  benefit  the  suit  is  brought. 
Atkins  V.  Moore,  82  111.  240 ;  Schott 
V.  Youree,  142  111.  233, 31  N.  E.  591. 
There  is  but  one  legal  cause  of 
action,  and  it  is  for  the  common 
benefit  and  use  of  botii  employer 
and  employee.  By  th^  express  pro- 
visions of  said  section,  the  suit  may 
be  maintained  in  either  the  name  of 
the  employee  or  that  of  the  employ- 
er. The  defendant's  defenses,  if  he 
has  any,  are  necessarily  the  same, 
whether  he  is  sued  in  the  name  of 
the  employer  or  of  the  employee. 
A  suit  in  the  name 
of  the  employee,  ?f«*/^i*.n!r 
and  a  judgment  ri~-'Sr;,i^i'^ 
therein  against  the  bu  to  outer 
defendant,  would  '*"""• 
be  a  bar  to  another  suit  in  the  name 
of  the  employer  for  the  same  dam- 
ages, whether  the  suit  was,  in  fact 
prosecuted  and  controlled  by  the 
employee  or  by  the  employer.  It 
must  necessarily  follow,  then,  that 
eithesr  the  employee  or  the  employ- ° 
er  may  prosecute  such  a  suit  to  a 
final  judgment  and  force  the  collec- 
tion of  the  same.  The  plaintiff  must 
distribute  the  pro- 
ceeds of  the  judg-  zv^o^:^^'^' 

ment    between    the  tion  asainat 
employer    and    the  ^;"|.'.ui7JJS. 
employee  in  the  pro- 
portion to  which  each  is  entitled. 
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The  court,  on  its  attention  being 
called  thereto  by  the  other  party  in- 
terested in  the  judgment,  would  be 
authorized  to  make  such  order  as' 
would  insure  the  proper  distribu- 
tion of  the  judgment,  but  the  divi- 
sion thereof  is  no  concern  of  the 
defendant.  Payment  of  the  judg- 
ment by  the  defendant,  if  any 
should  be  recovered  against  him. 


would  completely  discharge  him 
from  all  further  liability. 

The  pleas  in  question  stated  no 
defense  to  appellant's  declaration. 
The  judgment  is  therefore  reversed, 
and  the  cause  is  remanded,-with  di- 
rections to  sustain  the  appellant's 
d^nurrer. 

Reversed  and  remanded,  with  di- 
rections; 


Worianan't 


ANNOTATION. 

t  rights  and  remedie*  wfa«^  emplojree  was  rajored 
by  third  ptnoa't  negligence. 


I.  Right  of  empIo]r««  or  penona  claim- 
ing under  or  through  him: 

a.  Compensation  act  as  precluding 

common-law  or  statutory 
action  for  injury  or  death 
against  third  person: 

1.  In  general,  766. 

2.  Where  third  person  is  under 

compensation  act,  768. 

b.  Remedies    under    compensation 

act  and  at  common  law,  or 
under  death  statute,  as 
elective  or  concurrent;  ac- 
cepting award,  settlement, 
etc: 

1.  As   affecting  right  against 

tUrd  person,  770. 

2.  As  affecting  right  against 

employer,  779. 

This  annotation  does  not  include 
cases  of  injury  sustained  by  a  work- 
man through  the  malpractice  of  phy- 
sicians. 

7.  Bight  of  emplo'jee  or  peraona  daimtng 
under  or  through  lt<m. 

a.  Compenaation  act  aa  precluding  coni' 
tnon-law  or  atatutory  tictton  for  in- 
iury  or  death  against  third  person. 

1.  in  general. 

The  question  whether  the  remedy 
under  the  compensation  act  and  the 
remedy  at  common  law  against  the 
third  person  are  elective  or  concur- 
rent is  considered  in  a  subsequent 
subdivision.  It  may  be  said  however, 
at  this  point,  that — at  least,  a  part 
from  an  election  to  proceed  under  il; — 
the  Compensation  Act,  according  to 
the  weight  of  authority,  does  not  take 
away  the  remedy  of  the  employee,  at 


L  b— continued. 

8.  As  affecting  amount  of  re- 
covery, 781. 
IL  Rights  of  employer  or  insurance  car- 
rier: 
a.  Right  to  indemnity  from  third 
persons;  subrogation: 

1.  In  general,  782. 

2.  Effect  of  employee's  receiv- 

ing payment  from  or  set- 
tling with  third  party, 
788. 

8.  Amount   recoverable,    790. 

4.  Right  to  assign,  793. 

III.  Third  persons  contemplated  by  act, 

798. 

IV.  Practice  and  procedure,  794. 

common  law  or  under  another  stat- 
ute, against  the  third  person.  Rein- 
hardt  v.  Maui  County  (1916)  28  Haw. 
624;  Labuff  v.  Worcester  Consol. 
Street  R.  Co.  (1918)  231  Mass.  170, 120 
N.  E.  381 ;  Miller  v.  New  York  R.  Co. 
(1916)  171  App.  Div.  316,  157  N.  Y. 
Supp.  200 ;  Hanke  v.  New  York  Consol. 
R.  Co.  (1917)  181  App.  Div.  68,  168 
N.  y.  235;  Sabatino  v.  Thomas  Crim- 
mins  Constr.  Co.  (1917)  102  Misc.  172, 
168  N.  y.  Supp.  496,  affirmed  in  (1918) 
186  App.  Div.  891,  172  N.  Y.  Supp. 
917;  Lester  v.  Otis  Elevator  Co. 
(1915)  169  App.  Div.  613,  155  N.  Y. 
Supp.  624;  Louis  Bossert  &  Sons  v. 
Piel  Bros.  112  Misc.  117,  182  N.  Y. 
Supp.  620;  Smale  v.  Wrought  Washer 
Mfg.  Co.  (1915)  160  Wis.  381,  161  N, 
W.  803. 

And  under  the  Illinois  Workmen's 
Compensation  Act  of  1911,  providing 
that  no  common-law  or  statutory  right 
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to  recover  damages  for  injury  or  death 
sustained  by  an  employee  while  en- 
gaged in  the  line  of  his  duty  as  such 
employee,  other  than  the  compensa- 
tion provided  by  the  act,  should  be 
available  to  any '  employee  who  has 
accepted  the  act,  but  providing  that, 
where  the  injury  for  which  compensa- 
tion is  payable  under  the  act  was 
caused  under  circumstances  creating 
a  legal  liability  in  some  person  other 
than  the  employer,  the  employee  might 
take  proceedings  against  such  person 
and  against  the  employeK  for  compen- 
sation, it  has  been  held  that  an  em- 
ployee, although  receiving  compensa- 
tion under  the  act,  might  maintain  an 
action  of  negligence  against  the  third 
person  responsible  for  the  Injury. 
Houlihan  v.  Sulzberger  &  Sons  Go. 
(11917)   282  IlL  76,  118  N.  E.  429. 

And  it  will  be  observed  that  in  the 
reported  case  (Gones  v.  FIsheb,  ante, 
760)  it  was  decided  that  under  the 
amended  Illinois  act  an  employee,  in- 
jured by  the  negligence  of  a  stranger 
who  was  not  under  the  provisions  of 
the  act,  might  maintain  a  common-law 
action  against  him  for  damages,  and 
that  he  was  not  put  to  his  election  be- 
tween proceedings  for  compensation 
under  the  act  and  an  action  for  dam- 
ages at  common  law,  but  that  the  two 
actions  might  be  prosecuted  at  the 
same  time. 

Attention  is  also  directed  to  the 
cases  cited  under  L  b,  which  infer- 
entially  support  or  necessarily  involve 
the  conclusion  that  the  compensation 
acts  do  not  preclude  common-law  or 
statutory  actions  for  injury  or  death 
against  third  persons. 

The  Washington  Workmen's  Com- 
pensation Act,  however,  has  been  con- 
strued to  abolish  actions  of  negligence 
against  third  persons,  except  as  ex- 
pressly provided  by  the  act. 

Thus,  in  Feet  v.  Mills  (1913)  76 
Wash.  437,  L.R.A.1916A,  358,  136  Pac. 
685,  Ann.  Cas.  1915D,  154,  4  N.  C.  C. 
A.  786,  where  the  injury  apparently 
occurred  at  the  employer's  "plant" 
within  the  meaning  of  the  act,  the 
supreme  court  of  Washington  decided 
that  a  workman  had  no  right  of  ac- 
tion against  a  third  person  whose  neg- 
ligence   caused    the    injury,    holding 


that  any  right  of  action  which  an  in- 
jured employee  might  otherwise  have 
had  for  negligence,  either  against  his 
employer  or  against  a  third  person, 
must  be  considered  as  having  been 
abolished  by  the  Washington  act, 
which  imposes  upon  the  industries 
within  its  purview  the  burden  arising 
out  of  injuries  to  their  employees,  and 
to  that  end  withdraws  all  phases  of 
the  premises  from  private  controversy, 
regardless  of  questions  of  fault,  and 
to  the  exclusion  of  every  other  rem- 
edy, proceeding,  and  compensation  ex- 
cept as  provided  by  the  act. 

A  contrary  view  of  this  act  was 
taken  by  the  Federal  circuit  court  of 
appeals,  but  this  decision  was  reversed 
by  the  Supreme  Court  of  the  United 
States,  which  held  that  the  Federal 
court  must  follow  the  construction 
placed  upon  th«  act  by  the  highest 
court  of  the  state.  Northern  F.  R. 
Co.  V.  Meese  (1916)  239  U.  S.  614,  60 
L.  ed.  467,  36  Sup.  Gt  Rep.  228,  10 
N.  C.  C.  A.  939. 

In  order  to  preclude  a  recovery 
against  a  negligent  third  person  under 
the  Washington  statute,  the  injury 
must  have  occurred  at  the  plant  of 
the  employer,  and  an  employee  of  a 
boiler  factory,  who  was  injured  while 
engaged  at  work  on  a  vessel,  by  the 
negligence  of  the  employees  of  the 
owner  of  the  vessel,  has  a  right  of 
action  against  said  owner,  the  court 
holding  that,  under  the  circumstances, 
the  vessel  could  not  b«  considered 
the  plant  of  the  employer.  Martin  v. 
Matson  Nav.  Co.  (1917)  244  Fed.  976. 

And  in  Carlson  v.  Mock  (1918)  102 
Wash.  557,  178  Pac.  637,  affirmed  on 
rehearing  without  opinion  in  (1919) 
104  Wash.  691,  176  Pac.  2.  where'  the 
statute  provided  that  if  an  injury  to  a 
workman,  occurring  away  from  the 
plant  of  his  employer,  was  due  to  the 
jiegligence  of  another  not  in  the  same 
employ,  the  injured  workman,  or,  if 
death  resulted,  his  representative, 
should  elect  whether  to  take  under  the 
act  or  to  seek  a  remedy  against  such 
other,  it  was  held  that  the  word 
"plant,"  in  the  phrase  "occurring  away 
from  the  plant,"  meant  only  that  part 
of  the  employer's  fixed  property  over 
which  he  had  exclusive  control,  and 
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did  not  include  the  tracks  of  a  street 
railway  on  which  an  employee  was  at 
work  when  injured  by  the  automobile 
of  a  third  party. 

But  in  Zenor  v.  Spokane  &  I.  E.  R. 
Co.  (1920)  109  Wash.  471,  186  Pac. 
849,  it  was  held  that  a  bridge  of  a  city 
employer,  upon  which  the  employee 
was  working  when  he  was  injured 
by  the  negligence  of  another,  was  a 
part  of  the  employer's  premises,  or 
plant,  within  the  meaning  of  the  act, 
and  that  the  employee  was  not  en- 
titled to  elect  to  take  under  the  act 
or  sue  the  negligent  third  person. 

It  has  been  held  under  the  Wash- 
ington statute  that  the  third  person 
whose  negligence  caused  the  injury 
has  the  burden  of  proving  that  the 
employer  had  complied  with  all  the 
terms  of  the  Compensation  Act,  so 
that  the  employee's  remedy  would  be 
against  the  employer  alone,  and  not 
against  such  negligent  third  person. 
Madden  t.  Northern  P.  R.  Co.  (1917X^ 
242  Fed.  981. 

8.  When  third  person  <•  under  eompenm 
flotion  act. 

In  some  jurisdictions  under  the  pro- 
visions of  the  statutes  where  the  em- 
ployer, the  injured  employee,  and  a 
third  party  liable  for  the  injury,  are 
all  upder  the  Compensation  Act,  the 
remedy  offered  the  employee  by  the 
act  is  held  exclusive,  and  an  action  at 
law  against  the  third  person  is  denied 
him.  Keeran  v.  Peoria,  B.  &  C.  Trac- 
tion Co.  (1917)  277  IlL  413,  115  N.  E. 
636;  Friebel  v.  Chicago  City  R,  Co. 
(1917)  280  IIL  76,  117  N.  E.  467,  16 
N.  C.  C.  A.  390;  Righthouse  v.  Peoria 
R.  .Co.  (1917)  208  111.  App.  564; 
Cousley    v.    Chicago    &    A.    R.    Co. 

(1917)  207  IIL  App.  565;  Rogers  ▼. 
Illinois  C.  R.  Co.  (1918)  210  111.  App. 
577;  White  v.  East  St.  Louis  R.  Co. 

(1918)  211  IIL  App.  14;  Klonowski  v. 
Crescent  Paper  Box  Mfg.  Co.  (1920) 
217  111.  App.  150;  McNaught  v.  Hines 
(1921)  300  IIL  167,  133  N.  E.  58; 
Mahowald  v.  Thompson*Starrett  Co. 
(1916)  134  Minn.  113,  168  N.  W.  913, 
159  N.  W.  665. 

And  in  Lee  v.  Cranford  Co.  (1918) 
182  App.  Div.  191,  169  N.  Y.  Supp.  870, 
affirmed  in  (1921)  230  N.  Y.  618,  ISO 


N.  E.  917,  it  was  held  that  an  employee 
of  one  who  let  horses,  with  trucks 
and  drivers,  to  defendant,  had  a  rem- 
edy under  the  Workmen's  Compensa- 
tion Act  against  one  or  both  of  the 
parties,  and  could  not,  therefore, 
maintain  an  action  of  negligence 
against  the  defendant. 

In  order  for  the  third-party  provi- 
sion of  the  Minnesota  act  to  apply, 
the  injury  to  the  employee  must  have 
arisen  in  the  course  of  his  employ- 
ment. Gibbs  T.  Almstrom  (1920)  145 
Minn.  86,  11  A.L.R.  227,  176  N.  W. 
173. 

In  Keeran  v.  Peoria,  B.  ft  C.  Traction 
Co.  (1917)  277  IIL  418,  115  N.  E.  636, 
§  6  of  the  Compensation  Act,  provid- 
ing that  no  common-law  or  statutory 
right  to  recover  damages  for  injury  or 
death  sustained  by  an  employee  while 
engaged  in  the  line  of  his  duty,  other 
than  the  compensation  provided  by  the 
act,  should  be  available  to  any  em- 
ployee who  is  covered  by  the  'provi- 
sions of  the  act,  was  construed  in  con- 
nection with  §  29,  providing  that 
where  an  injury  or  death  for  which 
compensation  is  payable  by  the  em- 
ployer under  the  act  is  not  proximate- 
ly caused  by  the  negligence  of  the 
employer,  and  is  caused  under  circum- 
stances creating  a  legal  liability  in 
some  person  other  than  the  employer, 
such  other  person  having  also  elected 
to  be  bound  by  the  act,  the  employer 
shall  be  subrogated  to  the  right  of  the 
employer;  but  that,  where  the  third 
person  has  elected  not  to  be  bound 
by  the  act,  legal  proceedings  may  be 
taken  against  such  third  person  to  re- 
cover damages,  notwithstanding  pay- 
ment by  the  employer  under  the  act; 
and  it  was  held  that  the  sections,  thus 
construed  together^  took  away  the 
right  of  an'  employee  himself  to  main- 
tain an  action  at  common  law  for  his 
injuries  against  a  third,  person,  as- 
suming that  all  of  the  parties  are 
within  the  act,  and  the  provisions,  as 
so  construed,  were  upheld  against 
the  constitutional  objections  urged 
against  them.  The  judgment  against 
the  plaintiff,  however,  was  reversed  in 
this  case,  because  the  pleadings  failed 
to  show  that  his  employers  were  en- 
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occupations  contemplated  by  the  act. 

The  supreme  court  of  Minnesota  has 
held  that  an  employee  who  is  injured 
by  the  negligence  of  another  employer 
than  his  own  has  no  right  of  action 
at  law  against  the  former,  but  is  re- 
stricted to  his  remedy  under  the  Com- 
pensation Act,  where  all  three  parties 
are  under  the  act.  Mahowald  v. 
Thompson-Starrett  Co.  (1916)  134 
Minn.  113,  168  N.  W.  913,  the  deci- 
sion in  that  case  being  that  where  an 
employee  was  killed  by  the  negligence 
of  a  contractor,  a  third  person,  his  ad- 
ministrator could  recover  only  under 
the  Compensation  Act,  where  the  em- 
ployee, his  employer,  and  the  negli- 
gent third  person,  were  all  under  the 
Compensation  Act.  The  court  said: 
"Both  employer  and  employee  must 
be  treated  with  .the  same  fairness. 
Had  the  death  of  Mahowald  [the  em* 
ployee]  been  brought  about  by  some 
irresponsible  party  under  circum- 
stances such  as  here,  would  the  Barn- 
ard-Cope Manufacturing  Company 
[the  employer]  be  compelled  to  pay 
his  dependents  compensation?  Clear- 
ly it  would  not,  except  under  the 
Workmen's  Compensation  Act.  But, 
■if  the  Barnard-Cope  Manufacturing 
Company  is  liable  under  the  act,  then 
this  defendant,  also  being  thereunder, 
is  liable  to  the  same  extent,  but  no 
further." 

But  in  Hade  v.  Simmons  (1916)  132 
Minn.  344,  157  N.  W.  606,  it  was  held 
that  the  section  of  the  Minnesota 
Workmen's  Compensation  Act  relied 
upon  has  reference  solely  to  cases 
where  the  injury  complained  of  was 
the  act  of  a  third  person  who  was 
under  the  Compensation  Act,  and  that 
it  did  not  apply  in  case  of  an  injury 
inflicted  by  the  negligence  of  a  third 
person  while  the  latter  was  driving  his 
child  to  school,  although  he  was  secre- 
tary and  treasurer  of  a  corporation 
operating  under  the  Compensation 
Act,  as  the  mere /fact  that  he  was  an 
officer  of  such  concern  did  not  extend 
the  protection  of  the  statute  to  him. 

It  has  been  held  in  Minnesota  that, 
in  order  to  entitle  a  third  party  whose 
negligence  caused  an  injury  to  an  em,- 
19  A.L.R.— 49. 


piuyee,  lu  uie  ueiieiiLa  ui  iimiiea  lia- 
bility under  Gen.  Stat.  1913,  §  8229,  of 
the  Compensation  Act,  it  must  appear 
that  the  act  causing  the  injury  com- 
plained of  had  some  relation  to,  and 
was  connected  with,  the '  business 
which  he  then  carried  on,  as  to  which 
he  was  an  employer  within  the  mean- 
ing of  the  law,  and  that  the  protection 
of  the  act  was  not  available  to  such 
culpable  third  party  merely  because 
he  happened  to  be  an  employer  of 
labor,  and,  as  to  his  own  employees, 
within  the  statute;  and  it  was  held 
that  the  negligent  acts  of  an  employer 
causing  injury  to  an  employee  of  an- 
other, committed  in  the  careless  op- 
eration of  an  automobile  which  he  em- 
ployed in  gong  to  and  from  his  busi- 
ness, were  not  within  the  protection  of 
the  act.  Podgorski  v.  Kerwin  (1919) 
144  Minn.  818,  176  N.  W.  694. 

And  it  has  been  held  that  an  em- 
ployee may  bring  an  action  for  dam- 
ages against  such  negligent  third  per- 
son, Inhere  it  conclusively  appears  that 
the  accident  causing  the  injury  did 
not  take  place  during  the  hours  of 
the  plaintiff's  service,  or  upon  the 
premises  where  the  services  were  be- 
ing performed,  or  where  his  service 
required  his  presence  at  the  time  of 
injury.  Otto  v.  Duluth  Street  R.  Co. 
(1917)  138  Minn.  312,  164  N.  W.  1020. 

In  Rogers  v.  Illinois  C.  R.  Co.  (1918) 
210  111.  App.  577,  where  the  allega- 
tions of  the  declaration  showed  that 
the  plaintiff's  employer  and  the  de- 
fendant, against  whom  a  recovery  for 
an  injury  was  sought,  were  engaged  in 
extrahazardous  occupations,  and  did 
not  allege  that  any  of  the  parties  had 
elected  not  to  be  bound  by  the  Work- 
men's Compensation  Act,  they  were 
held  conclusively  presumed  to  be  op- 
erating under  such  act,  and  according- 
ly a  demurrer  to  the  declaration  was 
sustained. 

But  in  an  action  for  damages 
against  the  third  person  whose  negli- 
gence caused  the  injury,  a  plea  that 
the  latter  had  elected  to  be  bound  by 
the  act,  and  consequently  that  the  ac- 
tion for  damages  would  not  lie  against 
him,  is  insufficient  on  demurrer,  where 
it  fails  to  allege  facts  from  which  it 
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can  be  inferred  that  the  employee, 
when  injured,  was  actually  engaged, 
in  the  course  of  his  employment,  in 
an  extrahazardous  occupation  within 
the  meaning  of  the  statute.  Keeran 
V.  Peoria,  B.  &  C.  Traction  Co.  (IlL) 
supra. 

And  it  has  been  held  that  an  em- 
ployee and  his  employer  did  not,  by 
placing  themselves  under  the  Work- 
men's Compensation  Act  after  an  in- 
jury by  the  negligence  of  a  third  per- 
son, affect  either  the  rights  or  the 
liabilities  of  the  third  party.  Right- 
house  V.  Peoria  R.  Co.  (1917)  208  IlL 
App.  664. 

Under  the  Wisconsin  act,  a  work- 
man injured  by  the  negligence  of  a 
third  person  while  on  the  latter's 
premises,  where  he  was  at  work  by  the 
direction  of  his  employer,  has  a  right 
of  action  against  such  third  person, 
notwithstanding  both  the  employer 
and  such  third  person  have  come 
under  the  provisions  of  the  Compen- 
sation Act.  Smale  v.  Wrought  Washer 
Mfg.  Co.  (1915)  160  Wis.  831,  151  N. 
W.  808.  The  court  said:  "It  ap- 
peared that  both  the  Andrae  Company 
and  the  defendant  had,  prior  to  this 
accident,  elected  to  become  subject  to 
the  provisions  of  the  Workmen's  Com- 
pensation Act  (Stat.  §§  2894-1-2394- 
31),  and  the  defendant's  iirst  claim  is 
that  on  account  of  this  fact  the  de- 
fendant is  not  liable  to  an  action  at 
law.  The  claim  cannot  be  sustained. 
The  purpose  and  effect  of  the  Work- 
men's Compensation  Act  are  to  control 
and  regulate  the  relations  between 
an  employer  and  his  employees.  As 
between  them  the  remedies  there  pro- 
vided are  exclusive  when  both  are 
under  the  act  at  the  time  of  the  ac- 
cident. The  law  does  not  attempt  in 
any  way  to  abridge  the  remedies 
which  an  employee  of  one  person  may 
have  at  law  against  a  third  person, 
for  a  tort  which  such  third  person 
commits  against  him,  unless  it  be  in  a 
case  such  as  is  provided  for  by  §  2894- 
6,  Stat.  1913,  Laws  1918  (chap.  599). 
The  present  case  does  not  come  with- 
in that  section,  and  hence  it  is  un- 
necessary to  consider  its  effect." 


b.  Bemediea  under  eompenaation  act  and 
at  common  law,  or  under  death  «tat- 
ute,  aa  elective  or  eoncurrent;  accept- 
ing award,  aettlemewt,  etc. 

1.  Aa  affecting  right  againat  third  per- 
ton. 

As  to  the  necessity  of  making  the 
employer  or  insurer  a  party  to  an  ac- 
tion by  the  employee,  or  by  his  rep- 
resentative, against  the  persons,  see 
infra,  IV. 

Under  some  acts  it  is  held  that  the 
fact  that  an  award  has  been  obtained 
from  the  employer,  although  payments 
may  have  been  made  thereunder,  does 
not  preclude  an  action  by  the  em- 
ployee against  a  third  person,  whose 
negligence  caused  the  injury. 

Thus,  in  Book  ▼.  Henderson  (1917) 
176  Ky.  786,  197  S.  W.  449,  it  was  held 
that  any  award  to  an  employee,  or 
any  proceeding  under  the  Kentucky 
act  against  the  employer,  was  wholly 
immaterial  in  an  action  by  the  in- 
jured employee  against  the  third  per- 
son whose  negligence  caused  the  in- 
jury, since  the  employer's  liability  to 
the  employee  did  not  depend  upon  the 
question  of  negligence,  the  court  hold- 
ing that  the  award  of  the  compensa- 
tion board,  and  payments  to  the  em- 
ployee thereunder,  affected  only  the  • 
judigment  to  be  entered  by  the  court 
upon  the  verdict  of  the  jury  in  the 
negligence  action  against  the  third 
person,  and  that  the  rights  of  the  par- 
ties, growing  out  of  such  award  or 
payment  thereunder,  should  be  taken 
care  of  by  the  courts  in  the  judgment 
entered. 

And  a  like  result  has  been  reached, 
although  the  act  contained  a  provision 
for  subrogation  of  the  employer. 

Thus,  under  the  Iowa  statute  pro- 
viding that,  in  case  of  injury  to  an 
employee  under  circumstances  creat- 
ing a  legal  liability  in  a  third  person, 
the  employee  might  proceed  both 
against  that  person  to  recover  dam- 
ages and  against  the  employer  for 
compensation,  but  that  the  amount  of 
compensation  should  be  reduced  by 
the  amount  of  damages  recovered,  and 
providing  that,  if  the  employee  re- 
covered compensation  under  the  act, 
the  employer  by  whom  it  had  been 
paid  should  be  entitled  to  indemnity 
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from  the  third  person  liable  for  dam- 
ages, and  should  be  subrogated  to  the 
employee's  rights,  it  was  held  in  Black 
V.  Chicago  G.  W.  R.  Co.  (1919)  187 
Iowa,  904,  174  N.  W.  774,  that  an  em- 
ployee who  had  received  payments 
from  his  employer  under  the  Compen- 
sation Act,  on  account  of  an  injury 
caused  by  the  negligence  of  a  third 
person,  was  entitled  to  maintain  an 
action  for  damages  against  the  third 
person,  the  employer,  upon^  making 
payment  of  the  sum  due  under  the 
Compensation  Act,  not  being  complete- 
ly subrogated  to  all  the  rights  of  the 
employee.  The  court  said :  "It  is  true, 
as  argued  by  appellant,  that  there  may 
not  be  a  -double  recovery  by  plaintiff, 
by  receiving  compensation  and  re- 
covering damages,  in  the  sense  that 
plaintiff  may  receive  both  for  his  own 
benefit.  But  he  recovers  full  com- 
pensation in  the  action  for  damages, 
but  the  employer  is  subrogated  to  the 
rights  of  plaintiff  to  the  extent  of  the 
amount  of  compensation  paid  by  the 
employer,  if,  as  in  the  instant  case, 
the  compensation  is  less  than  the  dam- 
ages recovered.  He  may  recover  both, 
but  subject  to  the  right  of  the  employ- 
er to  be  indemnified  for  the  amount 
paid.  This  is  doubtless  one  object  of 
the  statute,  to  prevent  a  double  re- 
covery, and  another  purpose  is  to  pro- 
vide indemnity  to  the  employer,  and 
allow  him  to  be  subrogated  to  that  ex- 
tent." 

And  in  Lowe  v.  Morgan's  L.  &  T.  R. 
&  S.  S.  Go.  (1922)  150  La.  — ,  90  So. 
429,  where  the  act  provided  that,  when 
an  injury  for  which  compensation  was 
payable  under  the  act  should  have 
been  sustained  under  circumstances 
creating  in  some  other  person  than  the 
employer  a  legal  liability  to  pay  dam- 
ages, the  employee  might,  at  his  op- 
tion, either  claim  compensation  under 
the  act,  or  obtain  damages  from,  or 
proceed  at  law  against,  such  other 
person  to  recover  damages,  and  that, 
if  compensation  was  claimed  and 
awarded  under  the  act,  any  employer 
having  paid  the  compensation,  or  hav- 
ing become '  liable  therefor,  should  be 
subrogated  to  the  rights  of  the  in- 
jured employee  to  recover  against  that 
person,  it  was  held  that  an  injured 


employee  was  not  precluded  from 
maintaining  an  action  for  personal  in- 
juries against  a  third  person  claimed 
to  be  liable  therefor,  by  demanding 
and  receiving  compensation  from  his 
employer,  since  all  the  act  did  was  to 
give  the  employer  a  statutory  subro- 
gation pro  tanto  to  the  rights  of  the 
employee. 

And  under  the  Texas  act  it  has  been 
held  that  the  fact  that  an  employee  in- 
jured by  the  negligence  of  a  third 
person  accepted  compensation  in  part 
from  the  insurance  carrier  of  the  em- 
ployer, and  assigned  to  it  so  much  of 
any  recovery  as  might  be  had,  or  as 
would  indemnify  it,  does  not  consti- 
tute an  absolute  bar  to  an  action  by 
the  employee  against  the  third  person, 
although  the  Compensation  Act  pro- 
vided that,  where  an  injury  for  which 
compensation  was  payable  under  the 
act  was  caused  ufider  circumstances 
creating  a  legal  liability  in  some  per- 
son other  than  the  employer,  the  em- 
ployee could  not  proceed  against  such 
person,  or  for  compensation  under  this 
act,  but  not  against  both,  and  pro- 
vided that  if  compensation  was 
claimed  under  the  act,  the  insurance 
carrier  should  be  subrogated  to  the  in- 
jured employee's  rights,  and  entitled 
to  reimburse  itself  and  pay  the  bal- 
ance to  the  employee.  Lancaster  v. 
Hunter  (1919)  —  Tex.  Civ.  App.  — , 
217  S.  W.  766.  And  in  this  case  it  was 
held  that  an  intervening  insurance 
carrier  which  bad  paid  compensation 
to  an  injured  ^nployee  should  not 
have  been  dismissed  from  a  suit  by  the 
employee  against  a  third  party  whose 
negligence  caused  the  injury,  the  in- 
jured employee  under  the  act  being  the 
real  beneficiary,  but  the  insurer  be- 
ing entitled  to  indemnity  to  the  ex- 
tent of  sums  advanced. 

And  in  Wm.  Cameron  &  Co.  v.  Gam- 
ble (1919)  —  Tex.  Civ.  App.  — ,  216 
S.  W.  459,  where  the  insurer,  which 
had  paid  compensation  to  an  employee 
injured  by  a  third  person,  refused  to 
institute  suit  against  such  third  per- 
son, or  authorized  the  employee  to 
bring  such  suit,  it  was  held,  under  the 
Texas  statute,  that  the  injured  em- 
ployee had  a  right  to  maintain  an  ac- 
tion against  the  third  person,  and  that 
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his  acceptance  of  compensation  from 
the  insurance  carrier  did  not  preclude 
the  maintenance  of  such  action. 

And  in  Austin  v.  Johnson  (1918)  — 
Tex.  Civ.  App.  —  ,  204  S.  W.  1181.  it 
was  held  that  a  settlement  by  the  in- 
dustrial accident  board,  as  provided  in 
chap.  179,  Acts  of  Texas  Legislature 
1913  (Vernon's  Sayles's  Anno.  Civ. 
Stat.  1914,  arts.  5226h-52462zzz) ,  with 
an  employee  of  one  who  was  a  sub- 
scriber to  the  association,  did  not  pre- 
clude an  action  by  such  employee 
against  a  third  party  not  a  subscriber 
to  the  association,  to  recover  damages 
occasioned  by  the  negligence  of  such 
third  party. 

And  it  has  been  held  by  the  circuit 
court  of  appeals  that,  under  the  Texas 
act,  the  receipt  of  payment  from  an  in- 
surance company,  and  a  release  of  the 
company  and  the  employer,  have  no 
further  effect  than  \o  constitute  a  pro 
tanto  satisfaction  of  his  cause  of  ac- 
tion against  the  third  persons  whose 
negligence  caused  the  injury.  The 
Emilia  S.  De  Perez  (1918)  160  C.  C. 
A.  490,  248  Fed.  480. 

Under  the  California  Compensation 
Act,  providing  that  the  making  of  a 
lawful  claim  against  an  employer  for 
compensation  for  the  injury  or  death 
of  his  employee  should  operate  as  an 
assignment  to  the  employer  of  any 
right  to  recover  damages  which  the 
injured  employee  or  his  personal  rep- 
resentative might  have  against  any 
other  person  for  such  injury  or  death, 
and  that  such  person  should  be  sub- 
rogated to  any  such  right,  and  might 
enforce  in  his  own  name  the  legal 
liability  of  such  other  party,  but  that 
any  amount  collected  by  the  employer 
in  excess  of  the  amount  paid  by  him 
should  be  held  by  him  for  the  bene- 
fit of  the  employee  or  other  person 
entitled,  it  has  been  held  that  the  rep- 
resentative of  an  employee  who  was 
killed  through  the  negligence  of  a 
third  person  may  maintain  an  action 
against  such  party,  although  she  had 
made  a  claim  under  the  Compensation 
Act  and  received  an  award ;  and  it  was 
held  that  the  employer  was  properly 
made  a  party  defendant,  it  having  re- 
fused to  be  joined  as  plaintiff.  Hall 
V.  Southern  P.  Co.  (1919)  40  CaL  Ann. 
39,  180  Pac.  20. 


And  in  Van  Zandt  v.  Sweet  (1922) 
—  Cal.  App.  — ,  204  Pac.  860,  under 
the  amendment  of  1919,  providing  that 
the  claim  of  an  employee  for  compen- 
sation shall  not  affect  his  right  of  ac- 
tion for  damages  arising  out  of  in- 
jury against  any  person  other  than 
the  employer,  it  was  held  that  an  em- 
ployee had  a  right  of  action  against 
a  third  person  claimed  to  be  liable  for 
his  injury,  although  he  had  received 
compensation  under  the  act. 

And  in  Ondanck  v.  Southern  P.  Co. 
(1919)  40  CaL  App.  38,  180  Pac.  22, 
under  the  California  act,  an  injured 
employee  who  had  received  payments 
from  the  insurance  carrier  was  held 
entitled  to  maintain  an  action  against 
a  third  person  whose  negligence 
caused  the  injury. 

And  in  Merrill  v.  Marietta  Torpedo 
Co.  (1917)  79  W.  Va.  669,  L.R.A. 
1917F,  1048,  92  S.  E.  112,  it  was  held 
that  an  employee  who  received  com- 
pensation for  an  injury  from  the  work- 
men's compensation  fund  was  not 
thereby  estopped  to  sue  a  third  per- 
son, not  his  employer,  whose  negli- 
gence caused  his  injury. 

And  in  Jacowiez  v.  Delaware,  L.  & 
W.  R.  Co.  (1916)  87  N.  J.  L.  273,  92 
Atl.  946,  Ann.  Cas.  1916B,  1222,  it  was 
held  that  a  release  to  an  employer  by 
an  employee. upon  the  receipt  oi  com- 
pensation did  not,  under  the  New 
jersey  act,  release  a  tort-feasor 
whose  negligence  caused  the  accident. 

In  Vereeke  v.  Grand  Rapids  (1913) 
203  Mich.  85.  168  N.  W.  1019,  where 
the  Michigan  act  provided  in  one  sec- 
tion that,  in  case  the  injury  for  which 
compensation  was  payable  under  the 
^ct  was  caused  under  circumstances 
creating  a  legal  liability  in  some  per- 
son other  than  the  employer  to  pay 
damages,  the  employee  might,  at  his 
option,  "proceed"  either  at  law  against 
such  person  to  recover  damages,  or 
against  the  employer  under  the  act, 
but  not  against  both,  and  that  if  com- 
pensation was  paid  under  the  act  the 
employer  might  enforce  for  his  bene- 
fit, or  for  that  of  the  insurance  com- 
pany carrying  such  risk,  the  liability 
of  such  person,  and  another  section 
provided  that  if  the  employee,  or  his 
dependents  in  case  of  his  death,  of 
any  employer  subject  to  the  provisions 
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of  the  act,  filed  any  claim  with,  or  ac- 
cepted any  payment  from,  such  em- 
ployer or  any  insurance  carrier,  or 
made  any  agreement,  such  action 
should  constitute  a  release  to  such  em- 
ployer of  all  claims  or  demands  at 
law,  if  any,  arising  from  such  injury, 
it  was  held  the  acceptance  of  compen- 
sation under  an -award  from  the  em- 
ployer did  not  release  a  third  party 
causing  the  injury  from  liability  in 
an  action  for  the  benefit  of  the  heirs 
at  law  of  the  deceased  employee. 

And  in  Brabon  v.  Gladwin  Light  & 
P.  Co.  (1918)  201  Mich.  697,  167  N. 
W.  1024,  under  the  Michigan  statute, 
it  was  held  that  the  acceptance  by  the 
widow  of  a  deceased  employee  of  such 
compensation  from  the  employer, 
which  was  paid  voluntarily,  did  not 
preclude  her  from  maintaining  an  ac- 
tion against  the  third  person  respon- 
sible for  the  injury,  the  court  holding 
that  to  "proceed"  against  the  em- 
ployer within  the  statute  was  to  em- 
ploy the  procedure  pointed  out  by 
statute,  which  did  not  include  an  in- 
formal and  voluntary  payment. 

And  an  agreement  between  the 
widow  of  an  employee,  who  had  been 
killed  by  the  negligence  of  a  third  per- 
son, and  his  employer  and  the  in- 
surance carrier,  to  the  effect  that  the 
widow  should  bring  an  action  against 
the  negligent  third  person,  that  such 
action  should  in  no  wise  prejudice  her 
rights  under  the  statute,  that  any  re- 
covery over  the  amount  of  compensa- 
tion due  her  would  release  the  em- 
ployer and  the  insurance  carrier,  and 
that  all  notices,  etc.,  were  waived  by 
the  parties,  is  not  an  election  by  her 
to  rely  upon  the  Compensation  Act,  so 
as  to  estop  her  from  bringing  an  ac- 
tion at  law  against  the  negligent  third 
person.  Dettloff  v.  Hammond,  S.  &  Co. 
(1917)  195  Mich.  117,  161  N.  W.  949, 
14  N.  C.  C.  A.  901. 

In  Mingo  v.  Rhode  Island  Co.  (1918) 
41  R.  I.  423,  103  Atl.  965,  in  which  the 
statute  provided  that  where  the  injury 
for  which  compensation  was  payable 
under  the  act  was  caused  under  cir- 
cumstances creating  a  legal  liability 
in  some  person  other  than  the  employ- 
er to  pay  damages,  the  employer  might 
take    proceedings   both   against   that 


person  and  against  any  person  liable 
to  pay  compensation  under  the  act,  but 
should  not  be  entitled  to  receive  both 
damages  and  compensation,  and  that, 
if  the  employee  had  been  paid  com- 
pensation under  the  act,  the  one  by 
whom  the  compensation  was  paid 
should  be  entitled  to  indemnity  from 
the  one  liable  to  pay  damages,  it  was 
held  that  an  injured  employee  might 
maintain  an  action  against  a  third 
person  claimed  to  be  liable  for  the 
injury,  although  the  employee  had  en- 
tered into  an  agreement  with  his 
employer,  which  had  been  filed  in 
court  and  approved,  for  the  pajnuent  of 
certain  weekly  compensation,  under 
which  some  payments  had  been  made, 
it  appearing  that  the  agreement  pro- 
vided that  the  money  should  be  re- 
turned if  damages  were  obtained  by 
the  employee  from  the  wrongdoer. 

And  under  the  provisions  of  §  3659 
of  the  Nebraska  act,  an  employee  in- 
jured by  the  negligence  of  a  third  per- 
son may  maintain  an  action  against 
such  person  for  damages,  although  he 
has  settled  with  his  employer  under 
the  Compensation  Act.  Muncaster  v. 
Graham  Ice  Cream  Ck>.  (1919)  103  Neb. 
879,  172  N.  W.  52.  The  court  said: 
"Under  the  provisions  of  §  3659,  the 
legislature,  intended,  beyond  question, 
to  give  to  the  injured  employee  a  right 
of  action  where  the  injury  complained 
of  grew  out  of  carelessness  or  negli- 
gence of  a  third  party,  and  we  hold 
that  plaintiff  has  the  right  to  maintain 
this  cause  of  action  under  §  3659,  and 
is  Hound  under  its  provisions  to 
strictly  follow  the  procedure  provided 
for,  and  in  case  of  recovery  of  dam- 
ages the  funds  must  be  distributed, 
in  the  matter  of  expense,  etc.,  under 
the  provisions  of  this  act.  Evidently 
the  intent  of  the  legislature  was  not 
to  limit  an  employee  to  the  recovery 
only  of  the  Workmen's  Compensation 
Act;  but,  when,  as  a  matter  of  justice, 
the  employee  was  entitled  to  recover 
a  greater  compensation  than  is  pro- 
vided for  in  the  act,  then  he  had  the 
right  to  proceed  under  the  provisions 
of  §  3659,  and  to  recover  as  much  as 
a  jury  would  warrant  for  his  damages 
and  injuries,  and,  after  so  recovering, 
to  deduct  therefrom  the  necessary  ex- 
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penses  which  his  employer  had  been 
to,  in  paying  out  under  the  provisions 
of  the  act  In  other  words,  the  plain 
provisions  of  this  act  must  be  care- 
fully and  accurately  followed  in  all  of 
its  provisions.  It  is  valid,  and  the 
plaintiff  is  entitled  to  whatever  pro- 
visions of  compensation  there  may  be 
growing  out  of  this  act.  The  Baker 
Ice  Machine  Company  is  simply  sub- 
rogated to  the  position  of  the  plain- 
tiff herein,  and  in  case  the  Baker  Ice 
Machine  Company,  after  having  set- 
tled with  the  employee  under  the 
Workmen's  Compensation  Act,  refuses 
to  go  ahead  any  further,  and  washes 
its  hands  of  the  whole  proceeding, 
then  plaintiff  should  not  be  prevented 
from  proceeding  under  the  provisions 
of  this  act,  as  he  has  done  in  this 
case." 

And  in  Podgorski  v.  Kerwin  (1919) 
144  Minn.  813,  175  N.  W.  694,  it  was 
held  that  the  right  of  action  given  by 
the  Minnesota  act  against  a  third 
party  liable  for  an  injury,  where  such 
party  was  not  subject  to  the  act,  was 
expressly  given  to  the  employee,  not- 
withstanding the  fact  that  he  had 
made  a  settlement  with  his  employer. 

Under  the  Kansas  act  providing 
that,  where  the  circumstances  show  a 
legal  liability  against  a  third  person 
as  well  as  against  the  employer,  th« 
injured  workman,  and,  in  case  of  fatal 
injury,  the  person  acting  in  behalf  of 
his  dependents  may  take  proceedings 
against  his  employer  for  compensa- 
tion, and  against  the  third  patly  to 
recover  damages,  but  that  he  should 
not  be  entitled  to  recover  both  dam- 
ages and  compensation,  it  was  held, 
although  there  had  been  an  arbitra- 
tion, and  the  employer  had  been  found 
liable  and  had  executed  a  bond  to  se- 
cure the  payment  of  the  award,  and 
had  been  regularly  paying  the  weekly 
instalments  to  the  clerk  of  the  court, 
that  the  one  acting  on  behalf  of  the 
dependents,  who  had  not  accepted  the 
compensation,  or  done  anything  to  es- 
top her  from  exercising  her  dual  rem- 
edy, was  entitled  to  maintain  an  ac- 
tion for  damages  against  the  third 
person  whose  negligence  was  claimed 
to  have  caused  the  employee's  death. 
Swader  t.   Kansas   Flour   Mills   Co. 


(1918)  103  Kan.  878,  176  Pac.  143. 
And  on  a  rehearing  of  this  case  in 
(1918)  103  Kan.  703,  176  Pac.  144,  it 
was  held  that  the  word  "recover," 
as  used  in  the  Kansas  act,  meant  "ob- 
tain," "procure,"  "get,"  etc.,  and  that 
it  did  not  mean  merely  the  procuring 
of  a  judgment,  but  the  benefits  of  the 
judgment,  and  that  neither  an  uncol- 
lectable  judgment  against  the  wrong- 
doer, nor  an  unsuccessful  attempt  to 
realize  thereon,  would  bar  the  depend- 
ent's right  to  compensation  under  the 
act. 

But  under  the  Massachusetts  act  an 
action  for  damages  against  the  third 
person  whose  negligence  caused  the 
injury  cannot  be  maintained  by  an  in- 
jured employee  whose  employer  had 
subscribed  to  the  Compensation  Act, 
and  who  had  made  a  settlement  with 
the  insurer  of  the  employer,  although 
he  claimed  that  he  was  ignorant  of  the 
statute,  and  was  misled  by  the  agent 
of  the  employer,  where  the  employee 
was  not  illiterate,  had  an  opportunity 
to  read  the  receipts  which  he  signed, 
and  availed  himself  of  the  benefits 
during  the  disability.  Barry  v.  Bay 
State  Street  R.  Co.  (1916)  222  Mass. 
866,  110  N.  E.  1031. 

In  Wahlberg  v.  Bowen  (1918)  229 
Mass.  836,  118  N.  E.  645,  where  the 
plaintiff,  an  employee  of  a  firm  of  ma- 
sons, sought  to  recover  from  a  firm  of 
teamsters  for  an  injury  alleged  to 
have  been  caused  by  their  negligence. 
It  was  held  that  the  evidence  did 
not  justify  submitting  the  question 
whether  the  plaintiff  had  elected  to 
recover  under  the  Workmen's  Com- 
pensation Act,  although  there  was  evi- 
dence that  he  did  not  pay,  and  was 
not  asked  to  pay,  the  first  two  weeks' 
hospital  bill,  but  that  it  was  charged 
to  his  employer,  and  that  the  employee 
stated  that  he  knew  his  rights  under 
the  act,  but  it  did  not  appear  that  he 
knew  that  the  employer  or  the  insurer 
was  to  pay  the  above  expense. 

The  election  of  remedies  afforded 
to  an  employee  by  the  Massachusetts 
act,  where  the  injury  was  caused 
under  circumstances  creating  a  legal 
liability  in  some  person  other  than  the 
subscriber  to  pay  damages  in  respect 
thereof,  passes,  in  case  of  the  death 
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of  the  employee,  to  his  administrator, 
who  is  bound  to  decide  whether  to 
pursue  the  remedy  under  the  Death 
Statute  or  under  the  Workmen's  Com- 
pensation Act.  Tumquist  v.  Hannon 
(1914)  219    Mass.  660,  107  N.  E.  443. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Pabkkb  (reported  herewith)  ante, 
761,  under  the  Indiana  Compensation 
Acl^  providiner  that  an  injured  em- 
ployee may  have  the  option  to  claim 
compensation,  or  proceed  at  law 
against  a  third  person  liable  for  his 
Injury,  or  proceed  against  both  the 
employer  and  such  other  person,  but 
that  he  shall  not  collect  from  both,  and 
giving  an  employer  who  has  paid  com- 
pensation, or  become  responsible 
therefor,  a  right  to  collect  from  the 
third  person  liable  for  the  employee's 
injury,  it  was  held  that  an  employee 
who  had  received  an  award  under  the 
Compensation  Act,  and  accepted  in- 
stalments thereunder  from  his  em- 
ployer, and  receipted  therefor,  had 
surrendered  his  right  to  recover  at 
common  law  against  the  third  person 
whose  negligence  caused  the  injury, 
the  court  stating  that  the  reasoning 
in  Book  v.  Henderson  (1917)  176  Ky. 
785,  197  S.  W.  449,  supra,  holding  that 
a  provision  like  the  one  cited  meant 
only  that  the  employee,  to  the  extent 
he  had  collected  from  one  of  the  par- 
ties, could  not  collect  from  the  other, 
amounted  to  judicial  legislation. 

And  in  Hagerstown  v.  Schreiner 
(1920)  1S6  Md.  650,  109  Atl.  464, 
where  a  section  of  the  Compensation 
Act  provided  that,  in  case  of  injury  or 
death  under  circumstances  creating  a 
legal  liability  in  some  person  other 
than  the  employer,  the  employee  or 
his  personal  representative  might  pro- 
ceed either  at  law  against  the  other 
person  to  recover  damages,  or  against 
the  employer  for  compensation  under 
the  act,  and  that,  if  compensation  was 
claimed  and  awarded,  the  employer 
might  enforce  for  the  benefit  of  the 
insurer  the  liability  of  such  person, 
and  another  section  provided  that  the 
payment  of  compensation  should  be  in 
lieu  of  any  and  all  rights  of  action 
whatsoever,  against  any  person  whom- 
soever, it  was  held  that,  in  case  of  in- 
jury to  an  employee  caused  under  cir- 


cumstances fixing  legal  liability  upon 
some  person  other  than  the  employer, 
the  employee,  or  his  personal  repre- 
sentative, might  elect  to  sue  such 
other  person  at  law,  or  claim  com- 
pensation under  the  act,  but  that  he 
could  not  pursue  both  remedies,  and 
that  an  award  and  payment  of  com- 
pensation to  the  personal  representa- 
tive of  an  employee  precluded  the 
maintenance  of  an  action  at  law 
against  a  third  party,  whose  negli- 
gence was  alleged  to  have  caused  the 
injury. 

In  Smith  v.  Port  Huron  Gas  &  E. 
Co.  (1922)  —  Mich.  — ,  187  N.  W.  292, 
where  an  employee  had  entered  into 
an  agreement  for  compensation  under 
the  act  with  the  insurer  of  his  em- 
ployer, and  the  agreement  had  been 
approved  by  the  Industrial  accident 
board  and  payment  had  been  offered, 
it  was  held  that  he  could  not  maintain 
a  common-law  action  against  a  third 
party  claimed  to  be  liable  for  his  in- 
jury, it  appearing  that  the  Compen- 
sation Act  provided  that,  in  case  an 
injury  for  which  compensation  is  pay- 
able under  the  act  was  caused  under 
circumstances  creating  a  legal  liabil- 
ity in  someone  other  than  the  em- 
ployer, the  employee  may,  at  his  op- 
tion, proceed  either  at  law  against 
that  person  to  recover  damages,  or 
against  the  employer  for  compensa- 
tion under  the  act,  but  not  against 
bothi,  and  that  if  compensation  be  paid 
under  the  act  the  employer  may  en- 
force for  his  benefit  the  liability  of 
the  other  person. 

And  under  such  act  the  employee's 
common-law  remedy  is  waived  where 
he  obtains  an  award  and  receives 
compensation.  Albert  A.  Albrecht  Co. 
V.  Whitehead  &  K.  Iron  Works  (1918) 
200  Mich.  109,  166  N.  W.  856. 

In  Weber  v.  Chicago  &  N.  W.  R.  Co. 
(1922)  278  Fed.  258,  where  the  Wyo- 
ming Compensation  Act  provided  that 
its  provisions  should  be  exclusive, 
compulsory,  and  obligatory  upon  all 
employees  and  employers  coming 
within  its  provisions,  and  that  where 
the  employee  coming  under  the  provi- 
sions of  the  act  received  an  injury 
under  circumstances  creating  a  lia- 
bility in  some  third  party  to  pay  the 
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damasres,  and  there  was  no  legal  lia- 
bility attaching  to  the  employer,  the 
employee  should  be  left  to  his  remedy 
at  law  against  such  third  party  and  no 
compensation  should  be  payable  under 
the  act,  it  was  held  that  a  dependent 
of  a  deceased  employee  who  had  ob- 
tained an  award  under  the  compen- 
sation act  and  received  the  benefits 
could  not  receive  compensation  under 
the  act  and  also  receive  damages  from 
the  third  party,  but  that  if  she  re- 
turned the  compensation  received  and 
a  proper  showing  was  made  that  she 
was  unadvised  as  to  her  rights  she 
might  be  allowed  to  maintain  an  ac- 
tion for  damages. 

It  has  been  held  under  the  New 
York  act  that  where  the  employee 
elected  to  proceed  against  his  em- 
ployer, assigning  to  him  any  rights 
which  he  might  have  against  the  neg- 
ligent third  party,  and  the  claim  was 
allowed  by  the  commission  and  an 
award  made,  and  the  third  party  paid 
the  amount  of  the  award  to  the  com- 
mission, and  received  a  release  from 
the  employer,  the  employee  could  not 
thereafter  have  the  commission  va- 
cate the  award,  and  sue  the  third  per- 
son. Sabatino  v.  Thomas  Crimmins 
Constr.  Co.  (1917)  102  Misc.  172,  168 
N.  Y.  Supp.  495,  affirmed  in  (1918)  186 
App.  Div.  891,  172  N.  Y.  Supp.  917, 

And  in  Hanke  v.  New  York  Consol. 
R.  Co.  (1917)  181  App.  Div.  53,  168 
N.  Y.  Supp.  234,  where  the  widow  of  a 
workman  elected  to  take  compensation 
for  herself  and  children,  and  had  re- 
ceived payments  on  the  award,  it  was 
held  that  she  could  not  maintain  an  ac- 
tion against  the  negligent  third  party 
who  caused  the  injury. 

In  Godfrey  v.  Brooklyn  Edison  Co. 
(1921)  115  Misc.  21,  187  N.  Y.  Supp. 
263,  affirmed  in  (1921)  196  App. 
Div.  980,  188  N.  Y.  Supp.  923,  un- 
der §  29  of  the  New  York  Com- 
pensation Act,  as  amended  by  the 
Laws  of  1917,  chap.  705,  providing  that 
if  an  employee  entitled  to  compensa- 
tion under  the  act  be  injured  or  killed 
by  the  negligence  or  wrong  of  another, 
not  in  the  same  employ,  such  injured 
employee  shall,  before  any  suit  or  any 
award,  elect  whether  to  take  compen- 
sation under  the  act  or  pursue  his 
remedy  against  such  other,  a^d  that. 


if  the  employee  elect  to  take  compen- 
sation under  the  act,  the  awarding  of 
compensation  shall  operate,  as  an  as- 
signment of  the  cause  of  action 
against  such  other  to  the  state  or 
other  insurance  carrier,  it  was  held 
that  it  is  not  the  electing  to  claim 
compensation  under  the  act,  instead  of 
in  an  action  against  a  negligent  third 
person,  but  the  actual  awarding  of  the 
compensation,  which  is  decisive  and 
binding. 

It  has  been  held  that  an  acceptance 
of  compensation  from  the  employer  in  a 
case  not  covered  by  the  Compensation 
Act  is  not  an  election  by  an  injured 
employee,  so  as  to  deprive  him  of 
his  remedy  against  a  negligent  third 
person,  whose  negligence  caused  his 
injuries.  Thus,  a  member  of  a 
fire  department  of  a  city,  who  was 
injured  by  the  negligence  of  a 
third  person  as  he  was  returning 
to  his  work  after  his  midday  meal, 
a  few  minutes  before  his  active  duties 
were  to  begin,  was  held  not  to  lose  his 
right  of  action  against  such  third  per- 
son by  accepting  compensation  from 
the  city,  since,  at  the  time  of  the  in- 
jury, the  relationship  of  employer  and 
employee  did  not  exist  between  the 
city  and  him,  and  the  city  was  not 
obliged  to  pay  the  compensation  as  a 
matter  of  right;  and  neither  did  he, 
by  accepting  his  salary  during  the 
time  he  was  unable  to  work,  paid  in 
accordance  with  an  ordinance  of  the 
city,  lose  his  right  of  action  against 
the  third  person  whose  negligence 
caused  the  injury,  since  the  pay- 
ment of  the  salary  was  a  gratui- 
tous act  on  the  part  of  the  city,  and 
could  not  be  considered  as  the  pay- 
ment of  compensation  due  from  the 
city  to  its  employee.  Hornburg  v. 
Morris  (1915)  168  Wis.  31,  157  N.  W. 
556. 

Under  the  English  act,  providing 
that,  where  an  injury  for  which  com- 
pensation is  payable  under  the  act  was 
caused  under  circumstances  creating 
a  liability  in  some  person  other  than 
the  employer  to  pay  damages,  the 
workman  may  take  proceedings  both 
against  that  person  to  recover  dam- 
ages, and  against  any  person  liable  to 
pay  compensation  under  this  act,  for 
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entitled  to  recover  both  damages  and 
compensation;  and  further  providing 
in  another  section  that,  if  the  work- 
man has  "recovered  compensation" 
under  the  act,  the  person  by  whom  the 
compensation  was  paid,  and  any  per- 
son who  has  been  called  on  to  pay  an 
indemnity  under  the  section  of  the  act 
relating  to  subcontracting,  shall  be 
entitled  to  be  indemnified  by  the  per- 
son so  liable  to  pay  damages  as  afore- 
said. It  is  held  that,  although  an  in- 
jured workman  may  proceed  against 
either  his  employer  or  the  person  lia- 
ble for  damages,  there  cannot  be  a  re- 
covery both  of  compensation  and  of 
damages,  and  that  the  recovery  of 
one  terminates  the  right  to  proceed 
for  the  other. 

Thus,  it  is  held  that  a  workman  who 
has  obtained  an  award  for  the  pay- 
ment of  compensation  cannot  subse- 
quently maintain  an  action  against 
the  third  person  whose  negligence 
caused  the  accident.  Tong  v.  Great 
Northern  R.  Go.  (1902)  86  L.  T.  N.  S. 
(Eng.)  802.  66  J.  P.  667,  18  Times  L. 
R.  566. 

And  where  a  workman  made  no 
claim  And  took  no  proceedings  under 
the  act,  but  merely  reported  the  acci- 
dent in  the  ordinary  way,  and  was  in- 
formed that  he  was  entitled  to  com- 
pensation, and  afterwards  received 
the  maximum  amount  payable  under 
the  act,  it  was  held  that  he  had  "recov- 
ered" compensation,  and  would  be 
barred  from  proceeding  against  the 
person  liable  in  damages  for  his  in- 
jury. Mahomed  v.  Maunsell  (1907; 
C.  C.)  124  L.  T.  Jo.  (Eng.)  153,  1  B. 
W.  G.  G.  269. 

And  the  father  of  a  workman  who 
for  three  years  had  received  full  com- 
pensation from  his  employers,  and 
who  subsequently  died  as  the  result 
of  his  injuries,  cannot  thereafter 
bring  an  action  based  on  fault,  against 
a  third  person  whose  negligence  was 
alleged  to  have  caused  the  injury. 
Gray  v.  North  Britain  R.  Go.  (1914) 
52  Scot.  L.  R.  144,  8  B.  W.  G.  G.  373. 

And  where  a  workman  in  a  colliery 
also  carried  on  a  sm^il  farm,  and 
while  occupied  as  a  collier  was  injured 
by  the  negligence  of  a  third  person, 


employer,  it  was  held  that  he  could 
not  thereafter  bring  an  action  against 
the  third  party,  and  recover  damages 
for  injuries  which  he  had  suffered  as 
'  a  farmer,  although  such  damages  were 
not  included  in  the  compensation. 
Woodcock  V.  London  &  N.  W.  R.  Co. 
[1913]  8  K.  B.  (Eng.)  139.  This  action 
was  brought  in  the  divisional  court. 
Rowlatt,  J.,  said:  "The  right  to  re- 
cover damages  in  respect  of  a  personal 
injury  is  one  indivisible  right,  and 
when  the  statute  says  the  workman  is 
not  entitled  to  recover  damages, — un- 
less it  divides  the  right  to  recover 
damages, — it  must  mean  that  he  is 
barred  of  his  remedy  for  any  common- 
law  damages  which  flow  from  the  in- 
jury which  he  has  traced  to  the  neg- 
ligence of  the  defendants.  I  do  not 
think  that  the  statute  allows  any  other 
than  that  interpretation.  The  present 
case  involves  a  curious  position.  It  is 
not  without  its  hardship  to  the  plain- 
tiff, but  I  am  bound  to  say  that  I  do 
not  see  any  ground  for  doubting  that 
in  law  he  must  fail  in  the  claim  which 
he  makes  against  the  railroad  com- 
pany." 

But  a  servant,  who,  having  received 
one  pajrment  under  the  act  without 
qualification,  which  payment  was  of- 
fered voluntarily  by  the  employer,  re- 
fused to  sign  any  other  receipt  except 
subject  to  the  reservation  "without 
prejudice,"  subject  to  which  other  pay- 
ments were  received,  has  not  exercised 
the  option  referred  to  in  the  act  so  as 
to  preclude  him  from  proceeding 
against  the  other  person  liable  for  the 
injury.  Oliver  v.  Nautilus  Steam 
Shipping  Go.  [1903]  2  K.  B.  (Eng.) 
639,  72  L.  J.  K.  B.  N.  S.  857,  89  L.  T. 
N.  S.  318,  19  Times  L.  R.  697,  52  Week. 
Rep.  200,  9  Asp.  Mar.  L.  Gas.  436. 

And  a  workman  injured  by  the  neg- 
lect of  a  third  person,  who  received 
compensation  from  the  employer,  ex- 
pressly reserving  his  right  against  the 
third  person,  and  agreeing  that  if  he 
recovers  damages  he  will  reimburse 
the  employer  for  the  amount  of  com- 
pensation received  from  him,  has  not 
"recovered  compensation"  so  as  to 
preclude  him  from  proceeding  against 
the  third  person  in  damages.    Wright 
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V.  Lindsay  (1911)  49  Scot  L.  R.  210. 
The  Lord  Justice  Clerk  said:  "Now, 
the  question  in  the  circumstances  of 
this  case  is  whether  the  pursuer  has 
so  'recovered'  compensation  that  he  ia 
barred  from  proceeding  in  his  action. 
Looking  to  the  arrangement  made,  it 
appears  to  me  that  what  the  pursuer 
has  received  is  not  compensation  re- 
covered under  the  act.  It  is  of  the 
nature  of  a  sum  advanced  by  the  em- 
ployers under  conditions  which  ex- 
clude the  idea  of  its  being  a  final  ac- 
ceptance of  compensation  under  the 
act.  The  arrangement  is  in  every 
sense  reasonable  and  humane.  The 
employer  knows  that  if  his  ser- 
vant cannot  get  damages  from 
the  alleged  wrongdoer,  he  must 
provide  compensation.  But,  as  the 
litigation  for  damages  is  a  long 
and  protracted  proceeding,  he  ar- 
ranges with  the  workman:  1  will 
give  you  now  what  corresponds  to 
what  would  be  my  liability,  so  that 
you  may  be  supported;  but  you  must 
engage  to  me  to  re4:urn  me  what  I  ad- 
vance, if  you  are  successful  in  getting 
the  fuller  compensation  from  the 
wrongdoer.'  I  am  of  opinion  that 
payments  made  under  such  arrange- 
ment are  no  bar  to  action  at  law." 
Lord  Salversen  said:  "Where  a  pay- 
ment is  made  by  an  employer  to 
his  workman  on  the  footing  that 
he  shall  be  entitled  to  recover  dam- 
ages at  common  law  against  third 
parties,  and  that  the  sums  which 
the  employer  has  disbursed  are  to 
be  repaid  out  of  any  damages  which 
he  may  so  recover,  I  think  the  case  is 
entirely  different.  The  compensation 
so  paid  is  in  the  nature  of  an  advance 
by  the  employer  for  the  maintenance 
of  the  pursuer,  pending  proceedings  to 
make  good  his  claim,  and  is  only  ac- 
cepted as  in  full  of  the  workman's 
right  under  the  act  against  his  em- 
ployer, in  the  event  of  his  claim 
against  the  third  party  being  unsuc- 
cessful. I  cannot  think  that  it  was 
ever  intended  that  the  act  should 
make  ineffectual  an  arrangement  of 
this  kind,  eminently  reasonable  from 
the  point  of  view  of  both  workman 
and  employer,  and  in  the  interests  of 
both." 


And  pajonents  made  by  tbe  em- 
ployer and  accepted  by  the  workman 
on  the  express  conditions  that  they 
should  be  without  prejudice  to,  and 
under  reservation  of,  any  claim  which 
the  workman  might  have  against  the 
third  person  whose  negligence  caused 
the  injury,  and  that,  should  he  suc- 
ceed in  obtaining  damages  from  such 
third  person,  whatever  money  the  em- 
ployer might  have  paid  him  should  be 
returned  to  him,  do  not  constitute 
compensation  from  the  employer  un- 
der the  act,  and  do  not  bar  the  main- 
tenance of  an  action  for  damages 
against  the  said  third  person.  Kelly 
v.  North  British  R.  Co.  (1915)  53  Scot. 
L.  R.  58.  The  Lord  President  said: 
"Now  it  appears  to  me  that  the  true 
effect  of  that  arrangement  is  that  the 
payments  subsequently  made  by  the 
corporation  of  Glasgow  [the  em- 
ployer] were  not  payments  of  com- 
pensation under  the  statute  at  all,  but 
were  payments  made  by  them  tempo- 
rarily, for  the  purpose  of  enabling  the 
pursuer  to  tide  over  the  time  which 
must  elapse  before  the  issue  of  his 
action  with  the  North  British  Railway 
Company,  and  were  not  intended  by 
the  pursuer  to  be — and  were  not 
intended  by  the  corporation  to  be — 
payments  made  in  virtue  of  their 
liability  under  the  act  of  Parliament" 

In  Toronto  R.  Co.  v.  Hutton  (1919) 
59  Can.  S.  C.  413.  60  D.  L.  R.  786, 
affirming  (1919)  46  Ont  L.  R.  650,  49 
D.  L.  R.  216,  under  an  act  providing 
that,  where  an  accident  happens  to 
an  employee  under  such  circumstances 
as  to  entitle  him  or  his  dependents  to 
an  action  against  some  person  other 
than  his  employer,  the  employee  might 
claim  compensation  or  bring  such  ac- 
tion, and  that,  if  the  workman  elect 
to  claim  under  the  act,  the  employee 
or  the  board  should  be  subrogated  to 
the  rights  of  the  employee,  and  might 
maintain  an  action  in  his  or  their 
names  against  the  person  liable,  it 
was  held  that  the  common-law  action 
of  an  employee  who  was  injured  by 
the  negligence  of  a  third  person  was 
not  barred,  although  he  had  claimed 
compensation  under  the  act,  he  having 
obtained  permission  from  the  board  to 
withdraw  his  election,   the  right  of 
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eleetioD  and  its  exercise  being  a 
matter  between  the  employer,  or  the 
board,  and  employee,  and  as  to  which 
third  persons  have  no  interest. 

9.  Aa  affecMng  right  againat  employer. 

In  some  states  the  fact  that  a 
settlement  has  been  made  with  the 
third  party  liable  for»the  injury  is 
held  not  to  preclude  a  recovery  of 
compensation  from  the  employer. 
Newark  Paving  Co.  ▼.  Klots  (1914)  86 
N.  J.  L.  482,  91  Atl.  91,  affirmed  in 
(1914)  86  N.  J.  L.  690,  72  Atl.  1086; 
Solomone  t.  Degnon  Contracting  Co. 
(1920)  194  App.  Div.  60,  184  N.  Y. 
Supp.  786;  Mercer  v.  Oft  (1916)  78  W. 
Va.  629,  89  S.  E.  962. 

Thus,  under  the  West  Virginia  act 
it  has  been  held  that  where  a  work- 
man is  killed  by  an  accident  arising 
in  the  course  of  and  resulting  from 
his  employment,  and  a  tort-feasor 
other  than  his  employer  is  responsible 
therefor,  the  right  to  compensation 
from  the  workmen's  compensation 
fund  by  a  dependent  of  the  deceased 
employee  is  not  lost  by  a  recovery  of 
damages  against  the  tort-feasor  by  the 
personal  representative  of  the  de- 
ceased. In  Mercer  v.  Ott  (W.  Va.) 
supra,  the  court  said:  "The  West 
Virginia  statute  deals  solely  with  the 
eipployer  and  the  employee,  and 
makes  no  reference  whatever  to  third 
parties.  It  simply  creates  a  fund  to 
which  the  employee  may  apply  for 
compensation  for  injuries  sustained 
by  him  in  the  course  of  and  resulting 
from  his  employment,  and  any  em- 
ployer subject  to  the  act,  who  shall 
elect  to  pay  into  this  fund  the  pre- 
miums provided  by  the  act,  is  not  lia- 
ble to  respond  in  damages,  at  common 
law  or  statute,  for  the  injury  or  death 
of  any  employee,  however  occurring, 
after  such  election,  and  during  any 
period  in  which  the  employer  ia  not  in 
default  in  the  payment  of  such  pre- 
miums, provided  the  injured  employee 
has  remained  in  the  service  with 
notice  that  the  employer  has  elected 
to  pay  into  the  fund  the  required 
premiums..  This  act  does  not  release 
an  employer  from  liability  for  dam- 
ages on  account  of  injury  to  or  death 
of  an  employee,  caused  by  the  delib- 


erate intention  to  produce  such  in- 
jury or  death."  And,  after  speaking 
of  the  general  purposes  of  the  West 
Virginia  act,  the  court  further  said: 
"These  considerations  show  conclu- 
sively that  the  right  to  compensation 
out  of  this  fund  under  the  statute, 
and  the  right  to  recover  damages  of 
a  tort-feasor,  are  of  such  radically 
different  character  that  the  rules  of 
law  invoked  by  the  honorable  com- 
missioner are  not  applicable.  The 
fact  that  the  administrator  recovered 
from  the  railroad  company  does  not 
operate  to  prevent  the  mother  of  the 
deceased  from  receiving  compensation 
from  this  fund  as  a  dependent." 

And  in  Solomone  v.  Degnon  Con- 
tracting Co.  (1920)  194  App.  Div.  60, 
184  N.  Y.  Supp.  736,  it  was  held  that 
a  settlement  by  an  employee,  under  a 
judgment  against  a  third  party  by 
whose  negligence  hg  was  injured, 
without  the  employer's  consent,  did 
not  affect  his  claim  against  the  em- 
ployer, except  SB  to  the  amount  re- 
ceived, and  it  was  also  held  that  the 
settlement  by  the  employee  would  not ' 
destroy  the  claim  of  his  dependents, 
after  his  death,  against  his  employer. 

And  it  has  been  held  in  a  New 
Jersey  case  that  where  a  workman  is 
injured  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment, 
and  a  tort-feasor  other  than  his  em- 
ployer is  responsible  therefor,  the 
right  to  compensation  under  the  act  is 
not  lost  by  settlement  with  and  a  re- 
lease of  the  tort-feasor.  Newark 
Paving  Co.  v.  Klotz  (N.  J.)  supra. 

And  in  American  Coal  Min.  Co.  ▼. 
Crenshaw  (1921)  —  Ind.  App.  — ,  133 
N.  E.  394,  it  was  held  that  the  fact 
that  the  dependents  of  an  injured  em- 
ployee have  a  remedy  against  a  third 
party  causing  the  injury  will  not  pre- 
clude them  from  their  remedy  under 
the  Workmen's  Compensation  Act 
against  his  employer. 

And  in  Peterson  v.  O'Neil  (1921) 
—  Minn.  — ,  185  N.  W.  948,  where  the 
act  provides  that  when  a  third  party, 
not  under  the  act,  is  legally  liable  in 
damages  for  an  employee's  injury,  the 
employee  may  proceed  against  the 
third  party,  and  that  in  case  judg- 
ment is  obtained  and  paid,  or  a  settle- 
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ment  is  made  by  such  party,  the  em- 
ployer shall  be  entitled  to  deduct  from 
the  compensation  payable  to  him  the 
amount  actually  received  by  the  em- 
ployee, it  was  held  that  an  employee 
makinir  a  settlement  with  a  third  party 
claifned  to  be  responsible  for  his  in- 
jury retains  the  right  to  collect  from 
his  employer  any  excess  payable  under 
the  act,  over  and  above  the  amount 
received  under  the  settlement,  al- 
though the  act  also  contains  a  provi- 
sion subrogating  the  employer  to  the 
rights  of  the  employee  against  a  third 
party  responsible  for  an  employee's 
injury. 

And  in  Naert  v.  Western  U.  Teleg. 
Co.  (1919)  206  Mich.  68, 172  N.  W.  606, 
it  was  held  that  the  settlement  by  the 
mother  of  the  deceased  employee, 
either  as  administratrix  or  as  an  in- 
dividual, with  a  third  party  whose 
negligence  caustd  the  injury,  did  not 
release  the  employer  from  liability 
under  the  act. 

And  the  bringing  by  a  widow  of  a 
deceased  workman,  who  was  killed  by 
the  negligence  of  a  third  person,  of  an 
action  in  damages  against  such  third 
person,  does  not  bar  a  dependent 
mother  of  her  right  to  bring  proceed- 
ings for  compensation  under  the  act, 
since  the  action  by  the  widow  could 
not  benefit  the  mother,  or  include 
compensation  for  her.  Cahill  v.  Terry 
&  T.  Co.  (1916)  173  App.  Div.  418, 
159  N.  Y.  Supp.  1060.  The  court'  said : 
"In  this  case  the  dependent  mother 
has  no  remedy  against  the  third  party, 
and  can  in  no  event  be  benefited  by 
the  action  instituted  by  the  widow. 
She  has  no  choice  of  remedies ;  she  has 
no  opportunity  for  an  election;  she 
has  no  redress  for  any  grievance 
against  any  party,  except  under  subd. 
4  of  §  16  of  the  Workmen's  Compen- 
sation Law,  above  set  forth.  Clearly, 
§  29  of  that  law  has  no  application 
to  such  a  case.  When  it  provides  that 
the  dependent  of  a  deceased  employee 
shall  elect  whether  to  take  compen- 
sation under  the  Workmen's  Com- 
pensation Law,  or  'to  pursue  his 
remedy  against  such  other,'  it  means 
such  a  dependent  as  has  such  a  rem- 
edy, and  who  can,  therefore,  make 
such  an  election." 


But  under  the  Massachusetts  act  a 
workman  loses  his  right  to  compensa- 
tion from  his  employer,  where  he  ac- 
cepts a  settlement  from  a  third  person 
whose  negligence  caused  the  injury. 
Thus,  the  driver  of  a  truck,  who  was 
injured  by  the  negligence  of  a  street 
car  company,  was  held  to  have  lost 
his  right  of  compensation  under  the 
act,  by  accepting  a  settlement  from 
the  street  car  company,  although  he 
had  not  brought  suit  against  the  com- 
pany. Cripps's  Case  (1914)  216 
Mass.  586,  104  N.  E.  665,  Ann.  Cas. 
1915B,  828. 

And  in  Labuff  v.  Worcester  Consol. 
Street  R.  Co.  (1918)  231  Mass.  170, 
120  N.  E.  381,  where  an  employee,  in- 
jured by  the  negligence  of  a  third 
person,  was  not  shown  to  have  been 
ignorant  of  his  rights,  and  began  an 
action  at  law  against  such  third  per- 
son before  he  gave  notice  to  the  insur- 
er of  any  claim  for  compensation,  he 
as  well  as  the  defendant  was  held 
bound  by  his  election. 

But  where  the  workman  subsequent- 
ly dies  of  his  injury,  his  acceptance 
of  a  settlement  from  such  third  party 
does  not  deprive  the  widow  of  her 
right  to  compensation.  Cripps's  Case 
(Mass.)   supra. 

Under  the  English  act,  a  workman 
Is  precluded  from  obtaining  compen- 
sation from  his  employer,  when  he 
has  made  a  claim  for  compensation 
against  a  person  other  than  his  em- 
ployer, alleged  to  be  liable  for  negli- 
gence, and  has  received  various  pay- 
ments in  satisfaction  of  his  claim, 
although  he  has  not  resorted  to  legal 
proceedings,  and  no  legal  liability  is 
admitted.  Page  v.  Burtwell  [1908]  2 
K.  B.  (Eng.)  758,  77  L.  J.  K.  B.  N.  S. 
1061,  99  L.  T.  N.  S.  542. 

And  it  has  been  held  that  the  fact 
that  a  workman  expressly  reserves 
his  right  to  compensation  does  not 
affect  the  result. 

Thus,  where  an  injured  workman 
had  made  a  claim  for  damages  at 
common  law  against  a  person  other 
than  his  employers,  and,  without 
having  taken  legal  proceedings,  had 
received  a  payment  in  settlement  of 
his  claim,  he  was  held  barred  from 
claiming    compensation    against    his 
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receipt  given  by  him  reserved  a  right 
to  claim  compensation  from  his  em- 
ployers. Mulligan  v.  Dick  (1903)  6 
Sc.  Sess.  Gas.  5th  series,  126,  41  Scot. 
L.  R.  77,  11  Scot.  L.  T.  433. 

And  a  workman  in  the  employment 
of  carting  contractors,  who  was  in- 
jured while  employed  under  a  contract 
between  the  contactors  and  a  rail- 
way company,  and  who,  under 
reservation  of  all  claims  be  might 
have  for  compensation  against  other 
parties,  asked  for  and  accepted  from 
the  contractors  a  payment  in  full  of 
all  claims  against  them,  under  any 
statute  or  at  common  law,  in  respect 
of  the  injury,  was  held  barred  by  the 
terms  of  the  statute  from  thereafter 
claiming  compensation  under  the  act 
from  the  undertakers.  Murray  v. 
North  British  R.  Go.  (1904)  6  Sc.  Sess. 
Gas.  5th  series,  540,  41  Scot.  L.  R.  383, 
11  Scot  L.  T.  746. 

3.  As  affeoUng  amouta  of  recovery. 

Even  under  statutes  which  permit 
proceedings  against  both  the  employer 
and  the  third  person  whose  negligence 
caused  the  injury,  it  is  usually  held 
that  there  cannot  be  a  double  re- 
covery ;  that  is,  to  the  extent  that  the 
employee  recovers  against  one,  he  can- 
not recover  against  the  other. 

Thus,  under  the  Kentucky  act,  an 
employee  who  has  been  injured  by  the 
negligence  of  a  third  person  may  pro- 
ceed for  compensation  against  his  em- 
ployer, and  also  for  damages  against 
such  third  person;  but  if  he  recovers 
against  both,  to  the  extent  he  collects 
from  one,  he  may  not  collect  from  the 
other.  Book  v.  Henderson  (1917)  176 
Ky.  785,  197  S.  W.  449,  supra.  The 
court  said:  "The  act  was  looking 
wholly  to  the  rights  of  the  employee 
and  employer,  and  it  was  not  designed 
to  relieve  a  negligent  third  person 
from  the  consequences  of  his  act.  If 
it  had  been  the  intention  of  the  legis- 
lature to  require  an  injured  employee, 
as  many  such  acts  in  other  states  re- 
quire, to  elect  whether  or  not  he  would 
proceed  against  the  employer  or  the 
negligent  third  party,  it  would  have 
given  only  the  first  two  options-  set 
out  in  the  act.    But,  having  given  him 


either  or  both,  it  is  not  reasonable  to 
believe  that  the  legislature  thereby 
meant  that,  in  order  to  avail  himself 
of  this  right  to  proceed  against  both, 
he  must  forego,  until  the  end  of  litiga- 
tion with  the  negligent  third  person, 
which  might  be  protracted,  the  accept- 
ance of  the  small  weekly  benefits 
awarded  against  the  employer  under 
the  Workmen's  Gompensation  Act." 

And  in  Rosenbaum  v.  Hartford 
News  Go.  (1918)  92  Conn.  898,  L.R.A. 
1918F,  521,  103  Atl.  120,  it  was 'held 
that  the  employer  was  entitled  to 
credit  for  damages  paid  to  the  em- 
ployee by  the  third  party  in  a  proceed- 
ing against  the  employer,  where  the 
statute  gave  the  employer  a  right  to 
reimbursement  from  the  one  primarily 
liable,  in  case  it  was  required  to  make 
compensation  under  the  statute. 

And  in  Wm.  Gameron  &  Go.  v. 
Gamble  (1919)  —  Tea.  Giv.  App.  — , 
216  S.  W.  459,  it  was  held  that  an 
instruction  was  proper,  in  an  action 
by  an  injured  employee  against  a 
third  person  responsible  for  the  in- 
jury, that  from  the  damages  found  by 
the  jury  they  should  deduct  the 
amount  paid  the  employee  as  com- 
pensation under  the  act,  as  otherwise 
.there  would  be  a  double  recovery. 

And  in  Miller  v.  New  York  R.  Go, 
(1916)  171  App.  Div.  316,  157  N.  Y. 
Supp.  200,  it  was  held  that  ther«  could 
not  be  a  double  recovery,  and  that  in 
an  action  for  negligence  by  an  injured 
workman  against  a  negligent  third 
person,  the  latter  might  plead  as  a 
separate  defense  that  the  plaintiff, 
prior  to  the  conunencement  of  the 
action,  made  a  claim  under  the  Gom- 
pensation Act  for  a  disability  due  to 
the  accident,  and  received  an  award 
of  compensation. 

.  In  Solomone  v.  Degnon  Contracting 
Co.  (1920)  194  App.  Div.  60,  184  N.  Y. 
Supp.  735,  it  was  held  that  the  benefits 
given  dependents  by  §  29  of  the  New 
York  Gompensation  Act  are  independ- 
ent of  any  cause  of  action  which  ex- 
isted at  common  law,  or  under  any 
other  statute,  and  that  they  are  not 
derived  from  any  right  or  benefit 
which  existed  in  favor  of  the  injured 
employee,   but  spring  into  existence 
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as  an  original  right  at  the  death  of 
such  employee,  and  that  the  amount 
received  by  the  latter  from  one  by 
whose  negligence  he  was  injured  is 
not  chargeable  against  his  dependents 
claiming  against  the  employer.  It  was 
held,  however,  that  the  dependents 
should  be  charged  with  the  amount  of 
money  derived  from  the  settlement  of 
a  judgment  against  the  negligent  third 
person,  which  had  not  been  expended 
by  the  employee,  and  which  actually 
cam«  into  the  dependent's  hands  after 
the  death  of  the  employee,  the  court 
stating  that  this  was  on  the  principle 
of  subrogation  to  remedies  of  em- 
ployees. 

In  Mayhugh  t.  Somerset  Teleph.  Co. 
(1920)  265  Pa.  496, 109  Atl.  213.  where 
an  injured  employee  had  recovered  a 
judgment  against  a  third  person  re- 
sponsible for  the  injury,  and  the  judg- 
ment was  affirmed  on  appeal.  It  was 
held  that  the  defendant  could  not  be 
injured  by  complying  with  the  order 
of  the  lower  court  to  pay  to  the  state 
workmen's  insurance  fund  the  amount 
which  that  insurer  had  paid  to  the 
injured  employee,  since  the  defendant 
could  not  be  prejudiced  by  such  pay- 
ment in  discharge,  pro  tanto,  of  liabili- 
ty to  the  employee. 

And  in  the  reported  ease  (Gonbs  v. 
Fisher,  ante,  760)  it  was  held  that 
where,  by  the  Workmen's  Compensa- 
tion Act,  an  action  might  be  main- 
tained by  either  employer  or  employee 
in  case  of  injury  to  the  latter  by  a 
stranger,  either  might  prosecute  a 
suit  to  final  judgment  and  enforce 
collection  thereof,  and  that  the  divi- 
sion of  the  recovery  between  employer 
and  employee  was  no  concern  of  the 
stranger,  as  such  judgment  was  a  bar 
to  further  actions  by  either. 

And  in  the  GONES  Case  it  was  also 
held,  under  a  statute  providing  for  in- 
demnification of  an  employer  for  the 
amount  he  had  paid  under  the  Work- 
men's Compensation  Act,  out  of  any 
recovery  which  the  employee  might 
secure  against  a  stranger  causing  the 
accident,  that  the  employee  was  en- 
titled to  all  recovered  in  excess  of  the 
amount  necessary  to  indemnify  the 
employer. 

In   Louis  Bossert  &  Sons  ▼.  Piel 


Bros.  (1920)  112  Misc.  117,  182  N.  Y. 
Supp.  620,  it  was  held  that,  if  an  em- 
ployee injured  by  the  negligence  of  a 
third  person  recovers  from  such  per- 
son less  than  the  amount  provided 
for  by  the  Compensation  Act,  the  em- 
ployer must  make  good  the  difference. 

II.  Rlghtt    of    employer    or    inauranoe 
carrier. 

m.  Bight  to  tndemnity  agtUiut  tMrd  per- 
mibrogeMon, 


1.  In  general. 

The  cases  involving  the  effect  of 
the  empleyer's  right  of  subrogation 
upon  the  rights  or  remedies  of  the 
employee  against  the  third  person  are 
cited  supra,  I.  b,  1. 

Most  of  the  statutes  provide  that  in 
ease  an  employee  is  injured  by  the 
negligence  of  a  third  person,  and  the 
employer  is  obliged  to  pay  compensa- 
tion, he  is  subrogated  to  any  right 
which  the  injured  employee  may  have 
against  such  third  person. 

In  Massachusettis  Bonding  &  Ins. 
Co.  ▼.  San  Francisco-Oakland  Ter- 
minal R.  Co.  (1919)  89  CaL  App.  388, 
178  Pac.  974,  where  one  section  of  the 
California  act  provided  that  the  mak- 
ing of  a  lawful  claim  against  an  em- 
ployer for  compensation  should 
operate  as  an  assignment  to  the 
employer  of  any  right  to  recover 
damages  which  the  injured  employee, 
or  his  representative,  might  have 
against  any  other  parly  for  such  in- 
jury or  death,  and  that  such  employer 
should  be  subrogated  to>  any  such 
right,  and  might  enforce  in  his  own 
name  the  legal  liability  of  such  other 
party,  and  another  section  of  the  act 
provided  that  the  insurance  carrier 
should  be  subrogated  to  all  the  rights 
and  duties  of  the  employer,  and  might 
enforce  such  rights  in  its  own  name. 
It  was  held  that  these  provisions  were 
intended  to  permit  what  had  not  be- 
fore been  sanctioned  at  law,  viz.,  the 
assignment  of  an  injured  person's 
right  of  action  against  his  tort-feasor, 
and  to  provide  that  the  making  by  the 
injured  person  of  a  lawful  claim  under 
the  Compensation  Act  against  the 
employer  and  his  insurer  should 
operate  as  a  transfer  of  the  legal  title 
to  his  claim  for  damages  against  the 


Digitized  by 


Google 


ANNO.— WOBKMEN'S  COMPENSATION— THIRD  PERSON. 


788 


tort-feasor,  to  the  employer,  or  the 
latter's  insurer.  And  the  use  of  the 
word  "subrogated"  in  the  act  was  held 
not  to  render  the  action  acquired  by 
the  employer  and  his  insurer,  which 
had  paid  the  employee's  claim,  an 
equitable  cause  of  action  egainst  the 
wrongdoer. 

In  Dickson  ▼.  Scott  [1914]  W.  C. 
&  Ins.  Rep.  (Eng.)  67,  80  Times  L.  R. 
256,  7  B.  W.  C.  C.  1007,  it  was  held 
that  the  employer  is  entitled  to 
indemnity  against  any  third  person 
whose  negligence  causes  injuryto  his 
workman,  for  which  injury  the  em- 
ployer is  obliged  to  pay  compensation. 

And  in  Labnff  ▼.  Worcester  Gonsol. 
Street  R.  Go.  (1918)  281  Mass.  170, 
120  N.  E.  881,  it  was  held  under  the 
Massachusetts  act  that,  where  com- 
pensation was  accepted,  the  insurer 
was  at  once  subrogated  to  the  em- 
ployee's cause  of  action  against  the 
third  party  whose  negligence  caused 
his  injury. 

And  in  Mayhugh  t.  Somerset  Teleph. 
Go.  (1920)  266  Pa.  496,  109  Atl.  218, 
where  the  Workmen's  Compensation 
Act  provided  that,  where  a  third  per- 
son was  liable  for  an  injury  to  an 
employee,  the  employer  should  be 
subrogated  to  the  employee's  right  to 
the  extent  of  the  compensation  pay- 
able by  the  employer,  and  another 
provision  for  the  administration  of 
the  state  workmen's  insurance  fund 
provided  that,  in  every  case  where  a 
claim  is  made  against  the  fund,  the 
fund  should  be  subrogated  to  every 
right  of  the  employer,  it  was  held 
that  the  insurance  fund  was  entitled 
to  be  subrogated  to  a  judgment  re- 
covered by  the  employee  against  a 
third  person  to  the  extent  that  the 
fund  had  paid  the  employee  for  the 
injuries  sustained  by  him. 

And  in  Dailey  v.  Sovereign  Gamp, 
W.  W.  (1921)  —  Neb.  — ,  184  N.  W. 
920,  it  was  held  that  under  the  Ne- 
braska act,  Laws  1918,  chap.  198,  an 
employer  which  had  paid  an  employee 
compensation  for  an  injury  caused  by 
a  third  person  was  entitled  to  be  sub- 
rogated to  the  employjee's  rights 
against  the  third  party,  to  the  amount 
of  the  compensation  paid. 

And  in  Western  States  Gas  &  E.  Go. 


▼.  Bayside  Lumber  Co.  (1920)  182  CaL 
140,  187  Pac.  786,  it  was  held  that  an 
employer  against  whom  a  claim  had 
been  made  by  the  widow  of  deceased, 
and  granted,  was  entitled  under  the 
California  Workmen's  Compensation 
Act  to  sue  a  third  person  liable  for  the 
injury  causing  the  employee's  death. 
In  reply  to  the  contention  that  the 
Compensation  Act  authorizes  such 
suit  where  a  lawful  claim  is  made 
against  the  employer,  and  that,  as  no 
written  notice  of  the  injury  was 
served  on  the  employer,  it  was  not 
entitled  to  bring  the  suit  unless  it  had 
actual  knowledge  of  the  accident, 
which,  by  the  statute,  is  equivalent 
to  notice,  the  court  said  that  the 
evidence  was  sufficient  to  show  actual 
knowledge  of  the  accident  by  the  em- 
ployer, where  its  foreman  arrived  at 
the  scene  of  the  accident  before  the 
injured  employee  was  removed,  and 
while  the  circumstantial  evidence  was 
ctill  manifest  to  his  observation. 

And  in  Daily  News  v.  McNamara  & 
Co.  (1918)  7  B.  W.  C.  C.  (Eng.)  11, 
an  employer  recovered  a  judgment  in 
a  divisional  court  for  the  full  amount 
of  compensation  which  he  was  obliged 
to  pay  to  the  widow  of  a  deceased 
workman,  from  a  third  person  whose 
negligence  caused  the  death  of  the 
worionan. 

And  in  Tumqulst  v.  Hanhon  (1914) 
219  Mass.  660,  107  N.  E.  448,  under 
the  Massachusetts  act  providing  that, 
where  the  insurer  had  afforded  the 
proftipt  relief  to  the  dependents  of  the 
deceased  employee  which  the  act  re- 
quired, it  might  enforce  for  its  own 
benefit  the  rights  against  tortious 
third  persons  causing  his  injury, 
which  would  otherwise  have  been 
available  to  the  employee  or  his  repre- 
sentative, it  was  held  that  an  insurer 
of  one  whose  employee  had  been  killed 
by  the  negligence  of  another,  and 
which  had  paid  compensation,  was 
entitled  to  maintain  an  action  for 
wrongful  death  against  such  third 
party. 

And  in  Golden  &  B.  Transfer  Co. 
V.  Brown  &  S.  Co.  (1920)  209  Mich. 
60S,  177  N.  W.  208,  where  an  award 
of  compensation  was  made  to  the 
widow  of  a  deceased  employee,  and 
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the  employer  was  oblisred  to  pay  the 
award,  U  was  held  that  he  might  main- 
tain an  action  against  a  third  person 
whose  negligence  caused  the  injury. 

And  in  Travelers  Ins.  Co.  v.  Louis 
Padula  Co.  (1918)  224  N.  Y.  397,  121 
N.  E.  348,  reversing  (1918)  184  App. 
Div.  791,  170  N.  Y.  Supp.  869,  under 
the  New  York  Compensation  Act,  pro- 
viding that  if  an  employee  entitled  to 
compensation  under  the  act  was  in- 
jured or  killed  by  the  negligence  or 
wrong  of  another  not  in  the  same  em- 
ploy, such  employee,  or,  in  case  of 
death,  his  dependents,  should  elect 
whether  to  take  under  the  act  or  pur- 
sue his  remedy  against  such  other,  and 
that  if  he  elected  to  take  compensa- 
tion under  the  act  the  cause  of  action 
should  be  assigned  to  the  insurance 
carrier,  it  was  held  that  an  insurance 
carrier,  liable  for  the  payment  of  an 
award  for  the  death  of  an  employee, 
might  maintain  an  action  against  the 
third  person  whose  negligence  caused 
the  death,  the  dependents  having 
elected  to  take  under  the  act,  and 
having  obtained  an  award,  and  with 
the  commission's  approval,  having 
assigned  their  right  of  action  to  the 
insurance  carrier;  and  this  was  held, 
although  another  statute  provided 
that  in  case  of  wrongful  death  the  de- 
ceased's personal  representative  might 
maintain  an  action  for  damages. 

In  Davis  v.  Central  Vermont  R.  Co. 
(1921)  —  Vt.  — ,  118  Atl.  539,  it  was 
held  that  the  facts  that  an  employee 
elected  to  take  compensation  under 
the  act,  and  that  such  compensation 
was  paid,  did  not  preclude  the  em- 
ployer from  maintaining  an  action  in 
the  employee's  name  against  a  third 
party  liable  for  the  injury,  where  one 
section  of  the  act  provided  that,  when 
an  injury  for  which  compensation  was 
payable  had  been  sustained  under  cir- 
cumstances creating  in  some  person 
other  than  the  employer  a  legal  lia- 
bility to  pay  damages,  the  employee 
might,  at  his  option,  claim  under  the 
act,  or  proceed  at  law  against  such 
third  party,  and  that  if  compensation 
should  be  claimed,  and  an  award  paid, 
an  employer,  having  paid  the  compen- 
sation, should  be  subrogated  to  the 
rights  of  the  injured  employee  to  re- 


cover against  the  third  person,  al- 
though another  section  of  the  act  pro- 
vided that  the  rights  and  remedies 
granted  by  the  provisions  of  the  chap- 
ter should  exclude  all  other  rights  and 
remedies  of  the  employee,  at  common 
law  or  otherwise,  on  account  of  the 
injury. 

In  some  cases  the  employer  or  the 
insurance  carrier  has  been  held  en- 
titled to  maintain  an  action  against 
the  negligent  third  person  before  pay- 
ment of  compensation  has  been  made, 
and  some  courts  have  even  held  that 
such  an  action  might  be  maintained 
before  an  award  had  been  made. 

Thus,  in  Fri- jel  v.  Chicago  City  R. 
Co.  (1917)  280  111.  76,  117  N.  E.  467, 
16  N.  C,  C.  A.  390,  it  was  held  that  the 
employer  might  at  once,  after  the  com- 
pensation was  fixed  under  the  Com- 
pensation Act,  in  a  proceeding  by  the 
employee  against  him,  proceed  in  a 
suit  against  the  third  party  who  caused 
the  injury,  and  recover  from  him  the 
amount  payable  under  the  Compen- 
sation Act  by  such  employer  to  such 
employee,  without  first  having  paid  the 
employee  the  compensation  awarded. 

And  in  Sabatino  v.  Thomas  Crim- 
mins  Constr.  Co.  (1917)  102  Misc.  172, 
168  N.  Y.  Supp.  495,  affirmed  in  (1918) 
186  App.  Div.  891,  172  N.  Y.  Supp. 
917,  it  was  held  that  where  the  em- 
ployee was  injured  by  the  negligence 
of  a  third  person,  and  elected  compen- 
sation, and  assigned  his  claim  against 
said  third  person  to  the  employer  or 
insurance  carrier,  the  assignment  was 
effective  upon  the  election  being  made, 
and  before  the  award. 

In  Moreno  v.  Los  Angeles  Transfer 
Co.  (1919)  —  Cal.  App.  — ,  186  Pac. 
800,  under  the  California  act,  it  was 
held  that  an  action  against  a  third 
person  responsible  for  an  employee's 
injuries  might  be  maintained  by  the 
latter  and  the  employer's  insurance 
carrier,  although  tiiere  had  been  no 
award  by  the  industrial  commission  at 
the  time  of  filing  of  suit,  since  liabil- 
ity to  pay  compensation  was  created 
by  the  act,  and  not  by  the  commis- 
sion's award. 

But  in  Maryland  Casualty  Co.  v. 
Cincinnati,  C.  C.  &  St.  L.  R.  Co.  (1919) 
—  Ind.  App.  — ,  124  N.  E.  774,  an  in- 
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surance  carrier  whose  policy  provided 
that  in  case  of  payment  of  loss  it 
should  be  subrogated  to  the  rights  of 
the  employer,  but  which  had  not  paid 
the  full  amount  of  an  award  to  an 
employee  injured  by  the  negligence 
of  a  third  person,  was  held  not  en- 
titled to  be  subrogated  by  §  18  of  the 
Indiana  Workmen's  Compensation  Act 
to  the  employer's  right  against  the 
third  person. 

In  Thompson  v.  North  Eastern  Ma- 
rine Engineering  Co.  [1908]  1  K.  B. 
(Eng.)  428,  72  L.  J.  K.  B.  N.  S.  222, 
88  L.  T.  N.  S.  239,  19  Times  L.  R.  206, 
it  was  held  under  the  English  act 
that  compensation  paid  by  the  em- 
ployer after  receiving  notice  of  the 
accident  and  claim,  but  before  any 
other  proceedings  had  been  taken, 
might  be  recovered  by  the  employer 
from  the  "other  person." 

In  Carlson  v.  Minneapolis  Street  R. 
Co.  (1919)  143  Minn.  129,  178  N.  W. 
405,  under  the  Minnesota  Compensa- 
tion Act,  providing  that  where  an  in- 
jury or  death  for  which  compensation 
was  payable  under  the  act  was  caused 
under  circumstances  also  "creating  a 
legal  liability  for  damages  on  the  part 
of  any  party  other  than  the  employer," 
if  the  employee  elected  to  receive 
compensation  from  the  employer,  the 
latter  should  be  subrogated  to  the 
right  of  the  employee  to  recover 
against  such  other  party,  it  was  held 
that  an  employer  who  was  required 
to  pay  on  account  by  an  injury  caused 
by  a  third  party  could  not  recover  from 
the  latter,  unless  such  party  had  been 
guilty  of  negligence  contributory  to 
the  accident,  the  court  holding  that 
the  phrase  "legal  liability  for  dam- 
ages," as  used  in  the  act,  had  ref- 
erence to  common-law  liability. 

And  in  the  following  cases  the  de- 
nial of  the  right  of  the  employer  to 
indemnity  was  upon  the  ground  that 
in  the  circumstances  there  had  been 
no  negligence,  or  breach  of  duty  on 
the  part  of  the  third  person  toward 
the  employee.  Thede  v.  Jefferson  De- 
posit Co.  (1918)  210  111.  App.  450; 
Wilson,  Sons  &  Co.  v.  Barry  R.  Co. 
(1916)  86  L.  J.  K.  B.  N.  S.  (Eng.) 
432,  10  B.  W.  C.  C.  24;  Kemp  v.  Darn- 
19  A.L.R.— 50. 


gavil  Coal  (3o.  [1909]  S.  C.  1814,  46 
Scot  L.  R.  939. 

Or  that  the  act  or  omission  of  the 
third  person  which  was  complained  of 
was  not  the  proximate  cause  of  the 
injury  to  the  employee.  Lankester  v, 
Miller-Hetherington  (1910)  4  B.  W.  C. 
C.  (Eng.)  80;  Bradley  v.  Wallaces 
[1913]  3  K.  B.  (Eng.)  629,  82  L.  J. 
K.  B.  N.  S.  1074,  109  L.  T.  N.  S.  281, 
29  Times  L.  R.  705,  6  B.  W.  C.  C.  706. 

But'  where  the  employer  seeks  in- 
demnity against  a  third  person  whose 
negligence  caused  the  injury  for  which 
the  employer  is  liable  for  compensa- 
tion, the  court  of  appeal  will  not  inter- 
fere if  there  is  some  evidence  to  sup- 
port the  finding  that  the  third  person 
was  guilty  of  negligence.  Cutsforth 
V.  Johnson  [1918]  W.  C.  &  Ins.  Rep. 
(Eng.)  131,  6  B.  W.  C.  C.  28,  108  L.  T. 
N.  S.  188. 

It  has  been  held  that  the  fact  that 
the  employer  himself  has  been  negli- 
gent does  not  prevent  him  from  being 
subrogated  to  the  rights  of  the  em- 
ployee or  his  dependents  against  the 
third  party  whose  negligence  con- 
curred with  that  of  the  employer  in 
causing  the  injury ;  and  that  his  right 
of  subrogation  is  not  in  any  wise  af- 
fected by  the  fact  that  he  suffered 
no  damages,  because  he  had  been  in- 
sured against  the  payment  of  com- 
pensation. Otis  Elevator  Co.  v.  Miller 
&  Paine  (1917)  153  C.  C.  A.  302,  240 
Fed.  876,  14  N.  C.  C.  A.  1013. 

And  in  Graham  v.  Lincoln  (1921) 
—  Neb.  — ,  183  N.  W.  569,  it  was  held 
that  the  fact  that  the  employer's  neg- 
ligence concurred  with  that  of  a  third 
person  did  not  bar  such  employer's 
right  of  subrogation  under  a  statute 
providing,  in  substance,  that  an  em- 
ployer shall  be  subrogated  to  the  right 
of  the  employee  against  a  third  per- 
son liable  for  the  employee's  death, 
and  that  the  employer  may  recover 
any  amount  which  the  employee  or 
his  dependents  would  have  been  en- 
titled to  recover. 

And  to  the  same  effect  is  Fidelity  & 
C.  Co.  V.  Cedar  Valley  Electric  Co. 
(1919)  187  Iowa,  1014,  174  N.  W.  709. 

In  Shreveport  v.  Southwestern  Gas 
&  E.  Co.  (1919)  145  La.  680,  82  So. 
785,  19  N.  C.  C.  A.  112,  which  was  an 
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action  by  an  employer  against  a  third 
party  whose  negligence  was  alleged 
to  have  caused  the  employee's  death, 
to  enforce  the  rights  of  his  dependents, 
it  was  held  that  the  defense  of  con- 
tributory negligence  on  the  part  of  the 
employer  could  not  be  interposed  as 
a  defense. 

But  in  Canadian  P.  R.  Co.  y.  Al- 
berta Clay  Products  (1914)  —  Alberta, 
— ,  8  B.  W.  C.  C.  647,  it  was  held  that 
an  employer  could  not  recover  indem- 
nity against  a  negligent  third  person 
whose  negligence  caused  the  injury, 
where  the  employer  was  also  guil^ 
of  negligence,  which  combined  with 
that  of  the  third  person  to  cause  the 
injury. 

And  in  Cory  v,  France  [1911]  1  K.  B. 
(Eng.)  114,  80  L.  K.  B.  N.  S.  841.  108 
L.  T.  N.  S.  649,  27  Times  L.  R.  18,  55 
Sol.  Jo.  10,  11  Asp.  Mar.  L.  Cas.  499, 
it  was  held  that  the  employer  could 
not  maintain  such  an  action  where  the 
negligence  of  his  own  servant  com- 
bined with  that  of  the  negligent  third 
person  to  produce  the  injury. 

And  in  Thede  v.  Jefferson  Deposit 
Co.  (1918)  210  III.  App.  450  (reported 
by  abstract),  it  was  apparent  that  con- 
tributory negligence  on  the  part  of 
the  injured  employee  would  preclude 
recovery  by  the  employer  against  the 
third  person. 

In  Smith's  Dock  Co.  v.  Readhead 
[1912]  2  K.  B.  (Eng.)  828,  81  L.  J. 
K.  B.  N.  S.  808, 106  L.  T.  N.  S.  843,  28 
Times  L.  R.  897,  [1912]  W.  C.  Rep. 
217,  5  B.  W.  C.  C.  449,  [1912]  W.  N. 
181,  it  was  held  that  an  employer  who 
had  paid  compensation  for  the  death 
of  an  employee  might  recover  indem« 
nity  from  the  person  whose  negligence 
caused  the  injury,  although  the  de- 
pendent to  whom  the  compensation 
was  paid  was  an  illegitimate  daughter, 
and  would  not  of  herself  have  had  any 
cause  of  action  against  the  negligent 
person. 

And  it  has  been  held  that  the  fact 
that  an  employee's  right  to  compen- 
sation from  his  employer  may  not  be 
covered  by  the  statute  is  immaterial 
in  a  common-law  action  for  negligence, 
brought  by  the  insurance  carrier 
against  the  third  person  whose  negli- 
gence caused  the  injury,  to  recover 


the  amount  of  compensation  paid  by 
the  insurance  carrier,  since  the  em- 
ployee, by  accepting  payment  through 
the  workmen's  compensation  commis- 
sion, would  be  estopped  from  claiming, 
as  against  the  third  person,  that  the 
insurance  company  had  not  succeeded, ' 
by  way  either  of  subrogation  or  as- 
signment, to.  all  of  the  employee's 
rights  against  the  defendant:  in  other 
words,  that  the  defendant  would  be 
protected  against  having  to  pay  for 
his  negligence  a  second  time  because 
of  the  action  of  the  employee  in  ac- 
cepting compensation.  Royal  Indem- 
nity Co.  V.  Piatt  &  W.  Ref.  Co.  (1917) 
98  Misc.  631,  163  N.  Y.  Supp.  197. 

But  in  ^tna  L.  Ins.  Co.  v.  Otis 
Elevator  Co.  (1918)  —  Tex.  Civ.  App. 
— ,  204  S.  W.  876,  where  the  associa- 
tion (insurer)  was,  by  the  statute, 
entitled  to  indemnity  from  a  third 
person  who  would  have  been  liable  to 
such  employer  independently  of  the 
statute,  indemnity  for  the  amount 
paid  by  the  insurer  to  the  beneficriaries 
of  8  workman,  who  was  killed  through 
the  alleged  negligence  of  defendant, 
was  denied,  upon  the  ground  that  the 
workman  in  question,  for  reasons  not 
important  for  the  purposes  of  the 
present  question,  was  not  within  the 
protection  of  the  act.  There  was  an 
additional  ground,  in  that  the  right 
of  subrogation,  by  the  terms  of  the 
statute,  was  limited  to  the  right  of  the 
injured  employee  to  compensation, 
and  did  not  extend  to  the  right  of  his 
beneficiaries  to  compensation,  al- 
though the  court  said  it  saw  no  reason 
why  the  right  of  subrogation  should 
have  been  so  limited. 

Under  some  of  the  compensation 
acts  the  employer  or  insurer  is  held 
not  entitled  to  indemnity. 

Thus,  in  Newark  Paving  Co.  v.  Klots 
(1914)  86  N.  J.  L.  432,  91  Atl.  91,  af- 
firmed in  (1914)  86  N.  J.  L.  690, 92  Atl. 
1086,  it  was  held  that  the  right  to  com- 
pensation under  the  Workmen's  Com- 
pensation Act  of  1911,  as  originally 
enacted,  and  the  right  to  recover  dam- 
ages of  a  tort-feasor,  are  of  so  dif- 
ferent a  character  that  the  employer 
has  no  right,  by  way  of  subrogation, 
to  the  claim  of  the  workman  against 
the  tort-feasor. 
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And  where  an  employee  was  injured 
prior  to  the  Act  of  1913,  through  the 
negligence  of  one  not  his  employer, 
under  such  circumstances  as  to  entitle 
him  to  compensation  from  his  em- 
ployer under  the  Act  of  1911,  it  was 
held  that  the  employer  could  not  re- 
cover of  the  tort-feasor  the  compen- 
sation paid  to  the  employee  under  the 
statute,  it  being  held  that  the  statu- 
tory compensation  is  a  part  of  the 
compensation  of  the  employee  for 
services  rendered,  for  which  the  em- 
ployer receives  a  quid  pro  quo,  and 
that  the  loss  to  the  employer  is  the 
value  of  the  services  of  the  employee 
to  him,  not  the  necessary  expense  of 
securing  then.  Inter-state  Teleph.  & 
Teleg.  Co.  v.  Public  Service  Electric 
Co.  (1914)  86  N.  J.  L.  26,  90  Atl.  1062, 
5  N.  C.  C.  A.  524. 

And,  under  the  Minnesota  act,  a  re- 
covery in  an  action  by  an  employee 
against  a  third  party  responsible  for 
his  injury,  who  was  also  an  employer 
within  the  act,  will  conclude  all  par- 
ties, and  his  employer  cannot  main- 
tain an  action  against  such  third  party. 
Podforski  v.  Kerwin  (1919)  144  Minn. 
818,  175  N.  W.  694. 

It  has  been  held  in  Texas  that, 
although  a  fire  insurance  company 
which  has  paid  a  third  person  has 
the  right  of  equitable  subrogation,  the 
insurance  provided  by  the  Workmen's 
Compensation  Act  is  purely  accident 
insurance,  and  that  an  insurer  under 
such  act,  which  pays  an  award,  has 
no  equitable  right  of  subrogation,  not- 
withstanding the  premium  is  not  paid 
directly  by  the  employee,  ^tna  L. 
Ins.  Co.  V.  Otis  Elevator  Co.  (1918) 

—  Tex.  Civ.  App.  — ,  204  S.  W.  876. 
And  under  the  Workmen's  Compen- 
sation Act  of  Texas  (83d  Leg.  chap. 
179),  it  was  held  that  an  insurance 
carrier,  which  paid  the  compensation 
provided  by  the  act  to  the  representa- 
tives of  an  injured  employee,  was  not 
entitled  to  be  subrogated  to  the  em- 
ployer's right  against  a  third  person 
who  caused  the  injury,  to  the  extent 
of  the  amount  paid.  Texas  &  P.  IL 
Co.  V.  Archer  (1918)  —  Tex.  Civ.  App. 
— ,  208  S.  W.  796;  Southern  Surety  Go. 
T.  Houston  Lighting  &  P.  Co.  (1918) 

—  T«i.  Civ.  App,  — ,  208  S.  W.  1115. 


The  court  in  the  first  case  said:  "The 
Compensation  Act  of  the  88d  legis- 
lature makes  no  provision  for  its 
subrogation  to  the  rights  of  the  Bur- 
ton Lumber  Company,  if  any  it  had, 
to  recover  from  the  Texas  &  Pacific 
Railway  Company  for  its  negligence 
in  killing  the  deceased.  As  to  ap- 
pellant's rights  respecting  this  claim, 
appellant  is  governed  by  the  pro- 
visions of  the  act  mentioned.  When 
the  casualty  company  insured  the 
Burton  Lumber  Company,  in  principle, 
it  occupied  the  same  position  as  reg- 
ular insurance  companies.  Under  the 
Compensation  Act  it  is  denominated 
an  insurance  company,  and  we  see  no 
reason  why  the  laws  and  decisions  of 
this  state  relative  to  other  kinds  of 
insurance  do  not  apply  to  it.  We  are 
of  opinion  that  appellant,  in  issuing 
this  policy  of  insurance,  took  the  risk 
of  not  having  anything  to  pay,  and, 
having  lost  it,  must  stand  the  conse- 
quences." 

And  under  §  6,  Tex.  Acts  1918, 
488  (Vernon's  Sayles's  Anno.  Civ.  Stat. 
1914,  art.  ^246qq),  an  insurance  as- 
sociation is  not  subrogated  to  the 
rights  o^  the  employee  against  a  third 
person  whose  negligence  caused  the 
injury,  except  where  he  is  an  inde- 
pendent contractor  or  subcontractor 
doing  work  for  the  subscriber,  the  as- 
sociation being  presumed  to  be  fully 
indemnified,  in  all  other  instances,  by 
the  premiums  received.  Austin  v. 
Johnson  (1918)  —  Tex.  Civ.  App.  — , 
204  S.  W.  1181. 

In  Orange  Ice  light  &  Water  Co.  v. 
Texas  Compensation  Ins.  Co.  (1922) 
278  Fed.  8,  where  an  employee  of  a 
telephone  company  was  injured  by 
coming  in  contact  with  a  guy  wire  of 
•  paper  mill  which  had  become 
charged  with  electricity  from  the 
high-tension  wires  of  a  light  company, 
which  had  become  slack  and  from 
which  the  insulation  had  worn  off,  and 
compensation  under  the  Texas  act  had 
been  paid,  it  was  held  in  an  action  by 
the  insurance  carrier  of  the  telephone 
company  against  the  paper  mill  and 
light  company  that,  if  the  employee  of 
the  telephone  company  had  a  cause  of 
action  against  that  company  for  a  fail- 
ure to  furnish  him  a  safe  olace  to 
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work,  he  and  his  widow  also  had  a 
good  cause  of  action  against  the  light 
and  paper  companies,  for  causing  the 
place  to  be  unsafe,  aa  their  fault  pre- 
ceded and  caused  the  fault,  if  any, 
which  might  have  existed  on  the  part 
of  the  telephone  company. 

In  Anderson  v.  Miller  Scrap  Iron 
Co.  (1921)  —  Wis.  — ,  182  N.  W.  852, 
affirmed  on  rehearing  in  (1922)  — 
Wis.  — ,  187  N.  W.  746,  where  the  Wis- 
consin act  provided  that  the  making 
of  a  claim  against  an  employer  or 
compensation  insurer  for  compensa- 
tion for  the  injury  or  death  of  an  em- 
ployee shall  operate  aa  as  assignment 
of  any  cause  of  action  in  tort  which 
the  employee  or  his  personal  repre- 
sentative may  have  against  any  other 
party  for  such  injury  or  death,  it  was 
held  that  the  making  of  a  claim  for 
compensation  against  the  employer,  by 
the  personal  representative  of  a  de- 
ceased employee  did  not  work  an  as- 
signment to  the  employer  of  a  cause 
of  action  against  a  third  parly  for  the 
employee's  death,  where  such  action 
was  based  on  the  statute  of  another 
state,  as  the  Wisconsin  legislature  had 
no  power  to  modify  a  cause  df  action 
created  by  the  laws  of  another  state. 

2.  Mffetst  of  employee's  receiving  pay- 
ment from  or  settling  with  third 
party.  • 

A  natural  effect  of  the  right  of  in- 
demnity which  an  employer,  or  in- 
surance carrier,  has  against  a  third 
person  whose  negligence  caused  in- 
jury to  an  employee  for  which  the 
employer  or  insurance  carrier  was 
compelled  to  pay  compensation,  is  to 
prevent  the  injured  employee  from 
making  any  compromise  of  his  right 
of  action  against  such  third  person, 
without  the  consent  of  the  employer 
or  insurance  carrier.  In  Woodward 
V.  E.  W.  Conklin  &  Son  (1916)  171 
App.  Div.  786,  167  N.  Y.  Supp.  948, 
the  court  said:  "One  of  the  primary 
purposes  of  the  statute  is  to  protect 
the  employee  against  his  own  im- 
providence, weakness,  ignorance,  or 
shortsightedness  in  compromising  his 
claim  for  injuries;  and  a  reciprocal 
advantage  or  protection  to  the  insurer 
is  given,  in  the  form  of  a  claim  against 


any  third  party  negligently  causing 
the  injury,  which  cannot  be  destroyed 
by  the  act  of  the  injured  party  with- 
out the  written  approval  of  the  in- 
surer. When  a  third  party  takes  a 
release  or  settles  a  claim,  he  does  so 
with  full  knowledge  of  this  statutory 
requirement  that  the  compromise  shall 
have  the  written  approval  of  the  per- 
son or  corporation  liable  for  compen- 
sation under  the  act,  and  that,  with- 
out such  approval,  such  release  or 
compromise  may  not  be  asserted 
against  the  person  or  party  whose  ap- 
proval is  thus  required;  and  the  stat- 
ute, while  protecting  the  workman, 
does  so  without  sacrificing  or  preju- 
dicing the  rights  of  either  the  insurer 
or  the  third  party." 

And  in  Murphy  Constr.  Co.  v.  Serck 
(1920)  104  Neb.  898,  177  N.  W.  747, 
under  the  Nebraska  act,  providing 
that  compensation  shall  be  made  for 
personal  injuries  to  an  «nployee  by 
accident  arising  out  of  and  in  the 
course  of  the  employment,  without  re- 
gard to  the  negligence  of  the  employer, 
and  further  providing  that  the  latter 
shall  be  subrogated  to  the  right  of  the 
employee  against  a  third  person  who 
has  injured  the  employee,  and  that  the 
recovery  by  the  employer  shall  not 
be  limited  to  the  amount  payable  as 
compensation  to  the  employee,  but 
that  the  employer  may  recover  any 
amount  which  the  employee  would 
have  been  entitled  to  recover,  and  that 
any  recovery  by  the  employer  against 
the  third  person,  in  excess  of  the 
compensation  paid,  shall  be  paid  to 
the  employee,  and  treated  as  an  ad- 
vance payment  by  the  employer  on  ac- 
count of  any  further  instalments,  it 
was  held  that,  when  an  accident  hap- 
pened to  an  employee  by  reason  of 
the  negligence  of  a  third  person,  the 
employer  became  liable  to  the  em- 
ployee for  the  compensation  provided 
by  the  act,  and  that  he  was  subrogated 
to  the  right  to  recover  from  the  neg- 
ligent third  party  the  full  amount  of 
damages  su^ered  by  the  employee, 
and  that  the  employer  was  not  pre- 
cluded from  recovering  by  a  settle- 
ment entered  into  between  the  negli- 
gent third  party  and  the  employee. 
The    court    said:      "The    wrongdoer 
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must  take  notice  of  the  rights  of  all, 
and  cannot,  by  a  settlement  with  the 
injured  party,  increase  the  burden  of 
the  innocent  employer.  The  parties 
concerned  are  equal  in  the  eye  of  the 
law,  and  the  courts  will  not  sufiFer  one 
to  profit  at  the  expense  of  either  of 
the  others.  To  allow  the  workman  to 
settle  with  the  street  railway  com- 
pany for  an  unfair  or  an  inadequate 
sum  would  compel  the  employer  to  be 
mulcted  to  an  additional  extent;  there- 
fore, when  the  street  railway  company 
settled  with  the  injured  workman,  it 
took  the  risk  of  having  to  pay  ad- 
ditional damages  to  the  employer,  if 
the  settlement  was  not  fair,  adequate, 
and  satisfactory.  If  such  a  settlement 
was  satisfactory  to  it,  the  employer  is 
entitled  to  deduct  from  the  amount  of 
compensation  the  money  which  the 
injured  workmait  has  already  received 
by  way  of  settlement.  If,  however, 
the  settlement  was  inadequate  or  ob- 
tained by  fraud  or  mistake,  and  the 
employer  is  compelled  to  pay  a  greater 
sum  by  way  of  compensation,  the  em- 
ployer still  has  his  remedy  by  pro- 
ceeding against  the  street  railway 
company  for  any  damages  suffered  by 
the  workman  in  excess  of  the  amount 
paid  by  way  of  settlement.  There  is 
no  provision  in  the  Nebraska  statute, 
as  in  those  of  some  states,  requiring 
the  injured  employee  to  elect  between 
claiming  compensation  under  the  stat- 
ute, and  an  action  for  damages  against 
the  negligent  third  party." 

And  in  Papineau  v.  Industrial  AecL 
Commission  (1919)  —  Cal.  App.  — , 
187  Pac.  108,  under  the  California  act, 
it  was  held  that  a  cause  of  action 
against  the  person  responsible  for  an 
employee's  injury  vests  in  the  em- 
ployer, where  he  has  paid  compensa- 
tion for  an  injury  caused  by  the  neg- 
ligence of  a  third  party,  and  that  this 
right  to  recover  the  amount  paid  is 
not  devested  by  a  settlement  made 
with  the  injured  employee  by  the  third 
person,  without  the  concurrence  of  the 
employer. 

In  Renner  v.  Model  Laundry  Clean- 
ing &  Dyeing  Co.  (1921)  191  Iowa, 
1288,  184  N.  W.  611,  where  the  Com- 
pensation Act  provided  that  in  case  of 
an  injury  to  an  employee  for  which 


compensation  was  payable  under  the 
act,  and  which  was  caused  under  cir- 
cumstances creating  a  legal  liability 
in  some  person  other  than  the  em- 
ployer, if  the  employee  recovers  com- 
pensation under  the  act  the  employer 
who  pays  the  compensation  shall  be 
entitled  to  indemnity  from  the  person 
liable  to  pay  damages,  and  shall  be 
subrogated  to  the  rights  of  the  em- 
ployee therefor,  it  was  held  that  an 
employee  could  not,  by  any  agreement 
with  a  third  party  liable  for  his 
injury,  deprive  the  employer  of  his 
right  of  action  for  damages  against 
the  third  party. 

And  in  McGlintic-Marshall  Co.  v. 
O'Leary  (1920)  147  La.  85,  84  So.  508, 
it  was  held  that,  under  the  Louisiana 
Employers'  Liability  Act,  the  employer 
of  one  injured  through  the  negligence 
of  another  was,  upon  payment  of  com- 
pensation, subrogated  to  any  rights 
the  employee  might  have  against  the 
third  party  for  his  negligence,  and 
that  in  an  action  by  such  third  person 
against  the  employer,  based  on  an 
agreement  of  indemnity,  an  alleged 
right  of  such  third  party  to  subroga- 
tion to  all  rights  of  the  employee 
against  the  employer  was  of  no  avail. 

But  in  Southern  Surety  Co.  v.  Chi- 
cago, St.  P.  M.  &  O.  R.  Co.  (1919)  187 
Iowa,  357,  174  N.  W.  329,  where  the 
act  provided  that,  when  an  employee 
coming  under  the  act  receives  an  in- 
jury under  circumstances  creating  a 
legal  liability  in  some  person  other 
than  the  employer  to  pay  damages  in 
respect  thereof,  the  employee  or 
beneficiary  may  take  action  both 
against  that  person  to  recover  dam- 
ages and  against  the  employer  for 
compensation,  but  that,  the  amount  of 
compensation  to  which  he  is  entitled 
under  the  act  shall  be  reduced  by  the 
amount  of  damages  recov'ered,  and 
that  if  the  employee  or  beneficiary  in 
such  case  recovers  compensation  under 
this  act,  the  employer  by  whom  the 
compensation  was  paid,  or  the  party 
who  has  been  called  upon  to  pay  the 
compensation,  shall  be  entitled  to  in- 
demnity from  the  person  so  liable  to 
pay  damages,  and  shall  be  subrogated 
to  the  rights  of  the  employee  to  re- 
cover therefor,  it  was  held  tibat  where 
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the  employee  had  proceeded  against 
a  negligent  third  person,  and  re- 
covered the  full  amount  of  his  dam- 
ages from  such  person,  the  insurer  of 
the  employer  could  not  recover  from 
the  third  party  the  amount  paid  the 
employee  by  the  insurer  as  compen- 
sation, after  the  employee  recovered 
from  the  wrongdoer.  The  court  said : 
"The  injured  party  brings  an  action 
at  common  law  against  the  actual 
wrongdoer,  and  recovers  for  all  the 
wrong,  presumably,  he  has  suffered. 
This  included  compensation  for  medi- 
cal services,  for  loss  of  time,  and 
other  matters  provided  for  in  the  act; 
'but  his  right  to  recover  is  not  Hmited 
in  amount  by  the  provisions  of  the 
act,  as  to  any  of  these  matters.  The 
wrongdoer  must  discharge  its  entire 
obligation  to  the  injured  party,  and 
pay  him  for  his  injuries,  loss  of  time, 
medical  and  surgical  treatment,  and 
all  matters  which  flow  as  a  proximate 
result  of  its  wrong.  If  it  does  this, 
the  injured  party  is  made  whole.  If 
this  is  done  before  any  claim  is  made 
under  the  act,  he  has  no  claim  for 
compensation.  He  has  received  com- 
pensation. If,  before  recovery  from 
the  wrongdoer,  he  has  received  com- 
pensation from  hi.«  employer,  he  must 
return  it.  It  is  true  the  statute  says 
that  the  employer  or  person  making 
the  compensation  shall  be  indemnified 
from  the  person  liable  to  pay  damages. 
This  indemnity  may  come  tiirough  an 
action  by  the  injured  party  against 
the  wrongdoer  for  damages,  or  it  may 
come  through  an  action  by  the  em- 
ployer against  the  wro/.gdoer  under 
the  right  of  subrogation.  The  em- 
ployer may  then  recover  all  that  his 
employee  could  recover.  There  is  but 
one  wrong,  and  there  can  be  but  one 
action.  At  the  time  this  action  was 
commenced,  this  defendant  owed  Whit- 
ney nothing.  It  had  made  full  repara- 
tion for  the  wrong  that  it  had  done. 
There  were  no  rights  left  Whitney 
against  this  company,  to  which  this 
plaintiff,  or  the  employer,  could  be 
subrogated.  There  was  one  action  to 
recover  for  the  wrong.  There  cannot 
be  another.  The  wrong  was  indi- 
visible, and  the  right  to  bring  the  ac- 
tion was  vested  in  Whitney,  and  the 


right  of  plaintiff  rested  in  subrogation 
to  that.  Whitney  is  not  entitled  to 
receive  double  compensation.  Had  the 
employer  discharged  his  obligation  to 
Whitney  under  tiie  act,  and  it  had 
been  made  to  appear  that  this  defend- 
ant was  the  negligent  cause  of  the 
injury,  then  the  employer,  or  the  per- 
son who  made  the  payment  required 
by  the  act,  would  be  subrogated  to  all 
Whitney's  rights  against  the  wrong- 
doer. It  might  have  proceeded  against 
the  wrongdoer  and  recovered  the  full 
amount  which,  at  common  law,  was 
recoverable  against  the  wrongdoer, 
just  the  same  as  Whitney  could  have 
done  and  did.  Out  of  this  it  could 
reimburse  itself  for  the  amount  ad- 
vanced. The  sum  thus  received  at 
common  law,  over  and  above  the 
amount  necessary  to  reimburse  itself, 
would  belong  to  Whitney,  the  injured 
party." 

And  in  Louis  Bossert  &  Sons  v.  Piel 
Bros.  (1920)  112  Misc.  117,  182  N.  Y. 
Supp.  620,  it  was  held  that,  where  an 
employee  recovered  more  from  the 
third  party  than  the  Compensation  Act 
would  give  him,  he  had  no  claim 
against  his  onployer,  and  that  the  lat- 
ter had  no  right  of  subrogation  under 
§  29,  and  could  not  recover  from  the 
third  person  for  the  cost  of  medical 
attendance  furnished,  although  he  did 
not  consent  to  the  settlement  made 
by  the  employee  with  the  third  person. 

8.  Amount  reooveroMe. 

In  Dietz  v.  Solomonwitz  (1917)  179 
App.  Div.  560,  166  N.  Y.  Supp.  849, 
the  employer  or  insurance  carrier  who 
was  compelled  to  pay  compensation 
for  injuries  because  of  an  assault  upon 
an  onployee  was  held  entitled  to  be 
subrogated  to  all  of  the  rights  of  the 
employee  against  the  assailants,  in- 
cluding the  money  which  they  were 
required  to  pay  him  by  a  criminal 
court  as  a  condition  of  receiving  a 
suspended  sentence;  in  other  words, 
the  amount  of  compensation  which 
they  would  be  compelled  to  pay  would 
be  reduced,  pro  tanto,  by  the  amount 
which  the  assailants  were  required  to 
pay  him. 

In  Globe  Indenmity  Co.  v.  Hender- 
son (1921)  —  Cat  App.  — ,  202  Pac. 
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an  employee  and  his  employer's  insniv 
ance  carrier  against  a  thir^  party  to 
recover  for  an  injury  td  the  employee, 
it  was  held  that  if  judgment  was  re- 
covered by  the  insurer  it  must  not  ex- 
ceed the  amount  adjudged  to  the  em- 
ployee, with  interest,  less  any  pay- 
ment made  thereon  in  the  meantime, 
nor  be  in  excess  of  the  amount  the 
company  had  paid,  or  become  obli- 
gated to  pay,  the  employee,  and  it  was 
also  held  that  any  payment  made  by 
the  defendant  to  either  of  the  plain- 
tiffs should  be  credited  on  both  judg- 
ments. 

In  Bethlehem  Steel  Co.  v.  Variety 
Iron  &  Steel  Co.  (1921)  —  Md.  — , 
115  Atl.  69,  it  was  held  that  the  em- 
ployer's right  to  recover  against  a 
third  person  liable  for  an  injury  to 
an  employee  was  not  limited  to  the 
compensation  paid  or  awarded  the  lat- 
ter, but  that  the  same  measure  of  re- 
covery applied  as  would  have  applied 
had  the  injured  employee  elected  to 
pursue  his  remedy  against  the  injured 
third  person,  where  the  Compensation 
Act  provided  that  if  compensation  was 
claimed  and  awarded,  any  employer 
might  enforce,  for  the  benefit  of  the 
insurance  carrier  or  himself,  the  lia- 
bility of  a  third  person  for  the  injury, 
but  providing  that  if  damages  are  re- 
covered in  access  of  the  compensation 
paid  or  awarded,  such  excess  shall  be 
padd  to  the  employee. 

In  Metropolitan  Milk  Go.  v.  Minne- 
apolis Street  R.  Co.  (1921)  —  Minn. 
— ,  183  N.  W.  830,  where  the  act  gave 
an  employee  injured  by  the  negligence 
of  a  third  party  the  right  to  proceed 
against  such  party  or  his  employer, 
where  all  were  under  the  Compen- 
sation Act,  and  provided  that  if  he 
elected  to  take  compensation  from  the 
latter  the  employer  should  be  subro- 
gated to  the  rights  of  the  employee 
or  dependent  against  the  third  party, 
it  was  held  that  an  employer  against 
whom  periodical  pajonents  had  been 
awarded  in  favor  of  the  dependent  of 
an  employee  was  entitled,  against  a 
third  party  liable  for  the  employee's 
death,  to  an  award  the  same  as  his 
dependent  could  have  gotten  had  she, 
proceeded  against  the  third  party,  and 


all  payments  due  the  dependent  under 
the  award  had  been  made. 

Under  §  29  of  the  New  York  act, 
which  provides  that  if  a  workman,  en- 
titled to  compensation,  has  been  in- 
jured by  the  negligence  of  a  third 
person,  and  elects  to  take  compensa- 
tion, the  cause  of  action  against  such 
third  person  shall  be  assigned  to  the 
state  for  the  benefit  of  the  state  in- 
surance fund,  if  compensation  be  pay- 
able therefrom,  and  otherwise  to  the 
person  or  association  liable  for  the 
payment  of  such  compensation,  an  in- 
teresting question  has  arisen  as  to  the 
amount  that  the  assignee  of  the  in- 
jured employee's  claim  against  such 
third  person  may  recover  against  him. 
In  a  decision  by  the  appellate  term  of 
the  supreme  court  in  New  York  city, 
it  was  held  that  such  assignee  was 
entitled  to  recover  from  the  negligent 
third  person  only  the  amount  which 
had  been  paid  to  the  employee  as  com- 
pensation, and  that  this  was  true 
whether  the  assignee  was  the  state  or 
an  insurance  company.  United  States 
Fidelity  &  G.  Co.  v.  New  York  R.  Co. 
(1916)  93  Misc.  118,  156  N.  Y.  Supp. 
615.  The  court  said,  after  calling  at- 
tention to  the  fact  that  the  statute 
provides  that  the  state  premium  rate 
should  be  the  lowest  possible  rate: 
"To  hold  otherwise  would  be  to  con- 
strue the  act  as  requiring  repayment 
by  the  state  to  employers,  of  surplus 
funds  derived  from  the  prosecution  of 
negligent  cases  by  the  state  as  the 
absolute  assignee  of  injured  em- 
ployees, and  permitting  the  retention 
of  the  surplus  obtained  in  such  cases 
by  individual  or  corporate  insurers. 
The  statute  surely  does  not  contem- 
plate the  granting  to  individual  or 
corporate  insurers  of  rights  inconsist- 
ent with  the  rights  vested  in  the 
state  under  like  conditions,  and  incon- 
sistent with  the  general  purpose  of  the 
statute,  to  be  so  construed  as  to  open 
the  door  for  speculative  profit  to  the 
insurer  through  subsequent  litiga- 
tion." 

In  the  appellate  division  of  the  su- 
preme court,  fourth  department,  how- 
ever, it  has  been  held  that  the  assignee 
is  entitled  to  recover  the  full  liability 
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of  the  negligent  third  person,  and  is 
not  confined  to  the  amount  actually 
paid  to  the  claimant.  Casualty  Co.  t. 
A.  L.  Swett  Electric  Light  &  P.  Co. 
(1916)  W4  App.  Div.  825,  162  N.  Y. 
Supp.  107.  The  basis  of  this  decision 
apparently  was  that  the  negligent 
third  person  should  be  required  to  pay 
its  full  liability.  In  one  place  in  the 
opinion  the  court  said :  "Again,  what 
is  there  in  the  Compensation  Law 
which  would  justify  the  donation  of 
part  of  the  damages  for  which  a  third 
party  might  be  liable,  to  the  third 
party,  the  wrongdoert  As  to  the  con- 
tention made  in  the  appellate  term 
that  the  state  fund  could  not  retain 
any  excess  amount  recovered,  under 
the  provision  of  the  statute  requiring 
the  state  premium  rate  to  be  the  lowest 
possible  rate,  and  that,  therefore,  the 
state  fund  would  be  at  a  disadvantage 
in  comparison  with  the  insurance  cor- 
porations or  associations  that  could 
retain  any  such  surplus,  it  was  sug- 
gested in  the  decision  in  the  appellate 
division  that  the  damages,  when  re- 
covered, should  be  regarded  by  the  in- 
surance company  or  state  as  impressed 
with  the  trust  to  reimburse  itself  for 
whatever  moneys  it  may  have  been 
called  upon  to  pay  to  the  claimant, 
and  if,  in  the  end,  there  shall  be  a 
surplus,  to  account  for  that  surplus  to 
the  proper  legal  representative  of  the 
deceased.  This  certainly  is  a  unique 
scheme,  but  it  is  difficult  to  find  any- 
thing in  the  statute  which  would  give 
a  basis  for  such  procedure." 

And  in  Louis  Bossert  &  Sons  v.  Piel 
Bros.  (1920)  112  Misc.  117,  182  N.  Y. 
Supp.  620,  it  was  held  in  an  action  by 
an  employer  who  had  paid  compensa- 
tion, against  a  third  pai-ty,  that  the 
amount  recoverable  was  not  limited  to 
the  sum  paid  as  compensation. 

And  although  the  point  was  not  ex- 
pressly passed  upon  by  the  Wisconsin 
court  in  Sandek  v.  Milwaukee  Electric 
R.  &  Light  Co.  (1916)  163  Wis.  109, 
157  N,  W.  579,  the  language  used 
would  seem  to  imply  that  the  amount 
recoverable  under  the  Wisconsin  act, 
by  the  assignee  of  the  right  of  action 
against  the  negligent  third  person,  is 
not  limited  by  the  amount  of  compen- 
sation paid. 


And  under  the  Nebraska  statute,  it 
has  been  held  that,  notwithstanding 
the  negligence  of  the  employer  con- 
curred with  that  of  a  third  person  to 
cause  the  injury,  the  employer  is  sub- 
rogated to  the  right  of  the  employee  or 
his  dependents  against  the  negligent 
third  person,  and  that  the  amount  of 
recovery  in  an  action  based  upon  this 
statutory  right  of  subrogation  is  not 
limited  by  the  amount  of  compensa- 
tion which  the  employer  may  have  to 
pay  the  employee.  Otis  Elevator  Co. 
V.  Miller  &  Paine  (1917)  153  C.  C.  A. 
802,  240  Fed.  376.  14  N.  C.  G.  A.  1013. 
The  court  said:  "Under  the  statute. 
Miller  &  Paine  [the  employers]  are 
entitled  to  deduct  from  the  amount  of 
the  recovery  in  this  action  the  expense 
of  recovering  the  same  and  the  amount 
already  paid  for  compensation,  and  the 
expense  of  last  sickness  and  burial, 
the  balance  to  be  paid  forthwith  to 
the  dependents.  The  law  says  this 
balance  should  be  treated  as  an  ad- 
vance payment  by  Miller  &  Paine  on 
account  of  any  future  instalments  of 
compensation.  We  think  a  fair  con- 
struction of  the  law  is  that  this  ex- 
cess, in  so  far  as  the  unpaid  instal- 
ments are  concerned,  shall  be  con- 
sidered as  an  advance  payment;  but 
where,  as  in  this  case,  the  recovery 
exceeds  the  whole  compensation  to  be 
paid,  the  law  by  its  language  did  not 
intend  to  limit  the  recovery  allowed 
by  the  first  clause  of  §  109,  which 
specifically  provides  that  the  amount 
of  recovery  shall  not  be  limited  to  the 
amount  payable  as  compensation." 

But  it  has  been  held  in  Illinois  that 
in  case  an  employer  is  subrogated  to 
the  rights  of  the  employee,  or  his 
personal  representative,  to  recover 
against  the  negligent  third  person,  the 
amount  of  the  recovery  is  limited  to 
the  aggregate  amount  of  compensation 
payable  under  the  act.  Keeran  v. 
Peoria,  B.  &  C.  Traction  Co.  (1917) 
277  111.  418,  115  N.  E.  686. 

And  under  the  Michigan  act,  an  em- 
ployer, who,  having  been  compelled  to 
pay  compensation  to  an  injured  em- 
ployee, seeks  to  enforce  the  liability 
of  a  third  person  whose  negligence 
caused  the  injury,  can  recover  only 
the  amount  which  he  has  been  com- 
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cannot  recover  the  sum  which  the  in- 
jured employee  himself  could  have  re- 
covered had  he  elected  to  bring  the 
action  himself,  since  an  employer  may 
not  be  permitted  to  speculate  on  the 
misfortunes  of  his  employees,  nor  can 
he  recover  the  amount  upon  the  theory 
that  a  trust  should  be  impressed  on 
the  excess  recovered  in  favor  of  the 
injured  party,  since  the  injured  party 
cannot  have  two  remedies,  and  has 
elected  his  remedy  under  the  Com- 
pensation Act.  Albert  A.  Albrecht  Go. 
V.  Whitehead  &  K.  Iron  Works  (1918) 
200  Mich.  109,  166  N.  W.  865. 

And  in  Grand  Rapids  Lumber  Co.  y. 
Blair  (1916)  190  Mich.  518,  157  N.  W. 
29,  it  was  held  under  the  Michigan 
statute,  that  proof  of  the  amount  of 
compensation  the  employer  paid  the 
workman,  either  by  agreement  ap- 
proved by  the  board,  or  by  order  of 
the  board,  as  provided  for  in  the  act, 
was  prima  facie  evidence  of  the  em- 
ployer's damages,  which  the  negligent 
third  person  was  at  liberty  to  meet 
and  overcome,  if  able,  by  any  compe- 
tent evidence  showing  it  to  be  un- 
reasonable, not  paid  under  or  in  ac- 
cordance with  the  terms  of  the  act, 
or  not  approved  or  authorized  by  the 
board. 

In  Massachusetts  Bonding  &  Ins. 
Co.  V.  Los  Angeles  R.  Corp.  (1920)  182 
CaL  781,  190  Pac.  161,  which  was  an 
action  by  a  carrier  of  insurance  for 
an  employer  against  a  third  party 
claimed  to  be  liable  for  the  death  of 
an  employee,  where  the  plaintiff 
claimed  under  a  right  of  subrogation, 
and  the  complaint  alleged,  and  the 
evidence  showed,  only  damage  to  the 
widow,  it  was  held  error  to  submit  the 
case  to  the  jury  as  one  wherein  the 
recovery  might  include  damage  suf- 
fered by  an  adult  son,  as  well  as  by 
the  widow. 

An  employer  has  been  held  entitled 
to  recover  as  indemnity  the  costs  of 
the  compensation  proceedings,  as  well 
as  the  compensation  awarded.  Great 
Northern  R.  Co.  v.  Whitehead  (1902) 
18  Times  L.  R.  (Eng.)  816. 

In  an  action  in  rem  against  a  Ger- 
man vessel,  brought  by  the  owners  of 
an  Irish  vessel  injured  by  a  collision 


latter  vessel  cannot  include  in  dam- 
ages the  amount  paid  a  seaman  for 
compensation  for  injuries  from  fright, 
before  the  collision  tbok  place.  The 
Rigel  (1912;  Adm.)  106  L.  T.  N.  S. 
(Eng.)  648,  [1912]  W.  N.  56,  28  Times 
L.  R.  251,  12  Asp.  Mar.  L.  Gas.  192, 
L.  R.  [1912]  Prob.  99,  81  L.  J.  Prob. 
N.  S.  86,  [1912]  W.  C.  Rep.  35L 

4.  Right  to  asHgn. 

An  employer,  or  insurance  carrier, 
who  has  been  compelled  to  pay  com- 
pensation to  an  employee  because  of 
injury  received  from  the  negligence 
of  a  third  person,  may  assign  the  right 
of  action  against  such  negligent  third 
person.  McGarvey  v.  Independent  Oil 
&  Grease  Co.  (1914)  156  Wis.  680,  146 
N.  W.  895,  6  N.  C.  C.  A.  808;  Saudek 
T.  Milwaukee  Electric  R.  &  Light  C!o. 
(1916)  163  Wis.  109,  157  N.  W.  579; 
Frankfort  Greneral  Ins.  Co.  v.  Mil- 
waukee (1916)  164  Wis.  77,  159  N.  W. 
681.  X 

In  the  Saudek  Case  (1916)  163  Wis. 
109,  157  N.  W.  679,  supra,  reassign- 
ment by  a  city,  which  has  been  com- 
pelled to  pay  compensation  to  the  de- 
pendents of  a  workman,  killed  by  the 
negligence  of  a  third  person,  of  his 
right  of  action  against  such  third  per- 
son, was  held  not  void  as  against  pub- 
lic policy,  although,  by  the  terms  of 
the  contract  of  assignment,  the  city 
retained  the  right  to  determine  the 
amount  at  which  the  crse  might  be 
settled,  and  intrusted  the  execution 
of  that  right  to  its  agent,  the  city 
attorney.  And  see  Thomas  v.  Otis 
Elevator  Co.  (1919)  103  Neb.  401,  172 
N.  W.  58,  infra,  IV. 

III.  Third  persona  contemplated  Ity  act, 

A  negligent  coemployee  is  a  third 
person,  under  the  New  Jersey  act  giv- 
ing injured  employees  the  right  of 
action  for  damages  against  third  per- 
sons whose  negligence  causes  the  in- 
jury. Churchill  v.  Stephens  (1917)  91 
N.  J.  L.  195,  102  Atl.  657. 

And  it  has  been  held  that  fellow 
workmen  through  whose  negligence 
another  workman  was  injured  are  in- 
cluded in  the  words,  "some  person 
other   than   the   employer,"   and  are 
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liable  for  the  indemnity  provided  for 
in  the  English  act.  Lees  v.  Dunker- 
ley  Bros.  (1910)  108  L.  T.  N.  S.  (Eng.) 
467,  66  Sol.  Jo.  44.  And  see  Bate  v. 
Worsey  [1912]  W.  C.  Rep.  (Eng,)  194, 
5  B.  W.  C.  C.  276. 

And  in  Webster  v.  Stewart  (1920) 
210  Mich.  13,  177  N.  W.  230,  it  was 
held  that  the  words,  "some  person 
other  than  the  employer,"  as  used  in 
the  provision  giving  certain  optional 
remedies  in  case  of  injury  for  which 
compensation  was  payable  under  the 
act,  which  was  caused  under  circum- 
stances creating  a  legal  liability  in 
some  person  other  than  the  employer, 
should  be  given  their  plain  and  usual 
meaning,  and  that  they  included  the 
vice  president  of  the  employer  cor- 
poration. 

It  has  been  held  that  an  employee 
injured  while  in  the  course  of  his 
emplojonent  by  the  negligence  of  the 
employer,  in  an  enterprise  entirely 
distinct  from  that  in  which  the  em- 
ployee is  engaged,  cannot  treat  the 
employer  as  a  third  person  and  bring 
an  action  for  damages  against  him  for 
such  an  iig'ury;  his  only  remedy  being 
to  seek  compensation.  Winter  v.  Peter 
Doelger  Brewing  Co.  (1916)  175  App. 
Div.  796,  162  N.  Y.  Supp.  469,  affirmed 
in  (1919)  226  N.  Y.  681,  123  N.  E.  895. 
In  this  case  it  was  held  that  a  brewery 
driver  who  was  injured  while  deliver- 
ing beer  at  a  building  which  was 
owned  by  the  brewery,  but  which  was 
not  in  any  way  connected  therewith 
could  not  bring  an  action  at  common 
law  against  the  brewery  for  its  neg- 
ligence in  the  maintenance  of  such 
building,  but  was  confined  to  his 
remedy  of  compensation.  An  action 
for  damages  was  originally  brought  in 
the  municipal  court  of  New  York  city, 
where  the  complaint  was  dismissed 
upon  the  ground  that  the  plaintiff  was 
confined  to  his  remedy  under  the  Com- 
pensation Act,  but,  on  appeal  to  the 
appellate  term  of  the  supreme  court 
in  New  York  city,  it  was  held  that 
the  action  for  damages  would  lie.  This 
decision  ([1916]  95  Misc.  150,  159  N. 
Y.  Supp.  113)  was  reversed  on  further 
appeal  to  the  appellate  division  of  the 
supreme  court.  In  the  lower  appellate 
court,  Guy,  J.,  in  a  dissenting  opinion, 


said:  "The  statute  does  not  contem- 
plate that  an  employer  shall  have  a 
dual  legal  personality — ^a  sort  of  Dr. 
Jekyll  and  Mr.  Hyde — eo  far  as  re- 
lations with  his  employees  are  con- 
cerned, in  connection  with  matters 
growing  out  of  and  directly  connected 
with  such  employment.  Whether  the 
employer  might  be  held  liable  as  a 
third  party,  where  he  was  the  respon- 
.  sible  cause  of  an  employee's  injury 
tiirough  agencies  controlled  by  him, 
which  were  entirely  separate,  apart, 
and  distinct  from  the  employment  of 
the  injured  employee,  may  be  an  inter- 
esting academic  question,  but  has 
nothing  whatever  to  do  with  this 
case." 

IV.  Pratittce  tmA  procedure. 

A  few  cases  passing  upon  points  of 
practice  and  procedure,  compensation 
cases  of  this  character,  may  be  here 
noticed. 

It  has  been  held  in  New  York  that 
the  employee's  right  to  bring  an  action 
against  a  negligent  third  person  is 
in  no  wise  affected  by  the  act,  and 
that  the  procedure  provided  in  the  act 
may  be  ignored,  the  court  deciding 
that  under  the  New  York  act,  where 
an  employee  was  injured  by  the  negli- 
gence of  a  third  person,  he  might 
bring  a  common-law  action  of  negli- 
gence against  the  third  person  with- 
out filing  with  the  commission  a  no- 
tice of  his  election  to  pursue  his  com- 
mon-law rights,  rather  than  to  seek 
compensation.  Lester  v.  Otis  Elevator 
Co.  (1915)  169  App.  Div.  613, 155  N.  Y. 
Supp.  524.  The  court  said:  "Under 
§  29,  the  plaintiff  was  required  to 
file  such  notice  only  before  any  suit 
of  claim  under  this  chapter.  The 
present  action  was  not  a  suit  of  claim 
under  the  statute,  but  a  common-law 
action  against  the  defendant  for  neg- 
ligence. The  plaintiff  was  not  em- 
ployed by  the  defendant,  and  it  is  a 
rather  startling  proposition  that  a 
third  party  can  defeat  an  action 
against  him  for  negligence,  merely  be- 
cause the  victim  happened  to  be  an 
employee  of  another  person  and  had 
not  filed  with  the  commission  a  notice 
of  his  election  to  exercise  his  common- 
law  rights." 
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Under  the  Illinois  act,  the  employer 
is  the  proper  parly  to  sue  the  third 
person  whose  negligence  caused  an 
injury  to  his  employee,  for  which  in- 
jury he  became  liable  for  compensa- 
tion, although  his  insurer  had  paid 
such  compensation.  Marshall-Jackson 
Co.  V.  Jeffrey  (1918)  167  Wis.  63,  166 
N.  W.  647. 

And  in  Kinney  v.  Philadelphia  & 
R.  R.  Co.  (1916)  26  Pa.  Dist.  R.  602, 
under  the  Pennsylvania  act,  it  was 
held  that  the  employer  of  one  killed 
by  the  negligence  of  a  third  person 
was  entitled  to  be  subrogated  to  the 
rights  of  the  dependents  against  such 
third  person  to  the  extent  of  the  com- 
pensation payable,  and  it  was  accord- 
ingly held  that  the  employer  should 
be  made  a  party  to  a  suit  by  the  de- 
pendents of  the  deceased  employee 
against  the  third  party  alleged  to  be 
Uable. 

And  in  Stackpole  v.  Pacific  Gas  &  E. 
Co.  (1919)  181  CaL  700,  186  Pac.  864. 
under  the  California  act,  it  was  held 
that  the  act  of  the  father  of  a  de- 
ceased employee  in  collecting  compen- 
sation from  the  employer  worked  an 
assignment  to  the  latter,  or  its  insur- 
ance carrier,  of  any  cause  of  action 
against  a  third  party  responsible  for 
the  employee's  death,  and  that  the  em- 
ployer or  his  insurance  carrier  could 
maintain  an  action  in  their  own  names, 
but  that  the  father  remained  interest- 
ed in  any  recovery  that  might  be  had, 
to  the  extent  of  any  sum  over  the 
amount  necessary  to  reimburse  the 
employer  or  insurance  carrier,  but  it 
was  held,  under  the  Code  of  Civil  Pro- 
cedure, that  the  father  who  had  col- 
lected compensation  could  not  main- 
tain an  action  against  the  third  party 
without  joining  the  employer  and  its 
insurance  carrier  as  parties. 

And  in  Book  v.  Henderson  (1917) 
176  Ky.  785.  197  S.  W.  449,  an  action 
by  an  injured  employee  against  a  third 
person  whose  negligence  caused  the 
injury,  the  employer  was  held  a  neces- 
sary party  by  reason  of  the  fact  that 
the  act  gives  to  the  employer  the  right 
to  recover  of  such  negligent  third 
party  the  amount  of  indemnity  which 
he  has  paid  to  the  employee  under  the 
act.  • 


In  Henderson  Teleph.  &  Teleg.  Co. 
▼.  Owensboro  Home  Teleph.  &  Teleg. 
Co.  (1921)  192  Ky.  322,  238  S.  W.  743, 
where  an  award  had  been  paid  by  the 
insurance  carrier,  and  not  by  bhe  em- 
ployer, it  was  held  that  the  latter  was 
not  entitled  to  maintain  an  action  in 
its  own  name  against  a  third  party 
claimed  to  be  liable  for  the  employee's 
injury,  where  the  Compensation  Act 
provided  that  any  employer  who  has 
paid,  or  become  obligated  to  pay,  com- 
pensation to  an  injured  employee,  may 
recover  in  his  own  name,  or  that  of  the 
injured  employee,  against  a  third  per- 
son whose  negligence  was  the  prox- 
imate cause  of  the  injury  for  which 
compensation  was  awarded. 

In  Thomas  v.  Otis  Elevator  Co. 
(1919)  103  Neb.  401,  172  N.  W.  53. 
under  §  3659  of  the  Nebraska  act,  an 
employee  who  was  injured  through 
the  negligence  of  a  third  party  was 
held  entitled  to  maintain  an  action 
against  the  third  party  in  his  own 
name,  where  the  employer,  with  the 
approval  of  the  court,  assigned  its 
right  of  action  against  the  third  party 
to  the  employee. 

And  in  Cullicut  v.  Burrill  (1921)  — 
Me.  — ,  116  Atl.  172,  where  a  settle- 
ment had  been  effected  between  an 
assenting  employer  under  the  Work- 
men's Ck>mpensation  Act,  the  employee 
and,  the  insurance  company  carrying 
the  risk,  an  action  was  held  properly 
brought  in  the  employee's  name  under 
the  provision  of  Rev.  Stat.  chap.  60,  § 
26,  to  recover  against  a  third  person 
liable  for  the  injury,  for  the  benefit 
of  the  insurer. 

In  Rorvik  v.  North  Pacific  Lumber 
Co.  (1921)  99  Or.  82,  195  Pac.  163, 
affirming  (1920)  99  Or.  68,  190  Pac. 
331,  assuming  it  was  not  contrary  to 
the  policy  of  the  Oregon  court,  in  view 
ef  a  similar  provision  in  their  act,  to 
enforce  a  provision  of  the  California 
act  declaring,  in  substance,  that  the 
making  of  a  lawful  claim  against  an 
employer  for  compensation  shall  oper- 
ate as  an  assignment  of  any  right  of 
action  the  employee  may  have  against 
a  third  person,  and  that  the  employer 
shall  be  subrogated  to  the  right  of  the 
employee,  and  may  enforce  in  his  own 
name  the  legal  liability  of  the  third 
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person,  but  that  any  amount  collected 
by  the  employer  in  excess  of  the 
amount  paid  by  the  employer,  or  for 
which  he  is  liable,  shall  be  held  by 
him  for  the  benefit  of  the  injured  em- 
ployee or  other  person  entitled,  it  was 
held  that  the  widow  of  an  employee  of 
a  California  employer  might  maintain 
an  action  under  the  Oregon  Employers' 
Liability  Act  for  the  death  of  her  hus- 
band as  a  result  of  an  injury  in  Ore- 
gon, notwithstanding  that  she  had 
presented  a  claim  to  the  California 
accident  commission,  upon  which  no 
final  and  enforceable  award  had  been 
secured,  the  court  observed  that  the 
widow  either  owned  the  whole  of  the 
claim  against  the  defendant,  or  the 
portion  of  it  in  excess  of  $5,000,  the 
limit  of  compensation  under  the  Cali- 
fornia act,  and  in  either  event,  under 
the  Oregon  practice,  nught  maintain 
the  action. 

It  has  been  held  that  a  widow  may, 
in  her  private  capacity,  both  for  her- 
self and  her  minor  child,  elect  as  be- 
tween accepting  compensation  from 
the  employer  or  bringing  suit  for  dam- 
ages against  the  third  person  whose 
negligence  caused  the  death  of  her 
husband.  Hanke  v.  New  York  Consol. 
R.  Co.  (1917)  181  App.  Div,  68,  168  N. 
Y.  Supp.  234. 

An  insurer  may  bring  an  action  in 
the  name  of  the  administrator  against 
a  wrongdoer  whose  negligence  caused 
the  death  of  an  employee,  although 
the  statute  provides  only  that  the  in- 
surer may  bring  suit  against  the 
wrongdoer,  either  in  the  name  of  the 
employee,  or  in  his  own  name.  Hall 
V,  Henry  Thayer  &  Co.  (1916)  225 
Mass.  151,  113  N.  E.  644.  The  court 
said  that  it  would  have  been  better 
practice  to  have  stated  that  the  action 
was  brought  in  the  name  of  the  ad- 
ministrator for  the  benefit  of  the  in- 
surer, but  that  this  is  not  necessary; 
the  defendant,  in  any  event,  would  be 
fully  protected  from  double  liability. 

In  an  action  for  damages  against  a 
third  person  whose  negligence  caused 
the  injury,  in  which  it  was  alleged  in- 
the  complaint  and  proved  by  the  plain- 
tiff at  the  trial  that  he  had  elected  to 
sue  the  defendant  for  negligence  in- 


stead of  making  claim  against  his  em- 
ployer under  the  Compensation  Act,  it 
is  not  error  to  permit  the  defendant's 
counsel  to  urge  before  the  jury  that 
the  plaintiff's  employer  was  interested 
in  the  recovery  by  the  plaintiff,  be- 
cause any  verdict  he  might  collect 
against  the  defendant  would  release 
the  employer  from  liability  under  the 
Compensation  Act,  and  also  to  urge 
that,  should  the  defendant  succeed  in 
his  defense,  plaintiff  might  still  claim 
compensation  from  his  employer,  since 
these  matters  are  contained  in  a  public 
statute,  which  the  plaintiff  felt  it 
necessary  to  plead  and  prove  as  a  part 
of  his  case,  and  the  rule  against  per- 
mitting counsel  to  refer  to  the  fact 
that  a  defendant  may  be  or  is  protect- 
ed by  liability  insurance  is  not  ap- 
plicable. Youngs  v.  Cohen  (1917)  167 
N.  Y,  Supp.  160. 

Where  both  the  undertakers,  and  a 
contractor  with  them,  are  made  re- 
spondents to  a  claim  for  compensation 
under  the  act,  and  the  contractor  is 
found  liable  to  pay  compensation,  a 
claim  for  indemnity  cannot  be  made  in 
the  arbitration  by  the  undertakers 
against  the  contractor  under  rule  28 
(2)  of  the  English  Workmen's  Com- 
pensation Rules  1898,  unless  the  no- 
tice prescribed  by  Rule  19  has  been 
given.  Appleby  v.  Horseley  Co.  [1899] 
2  Q.  B.  (Eng.)  521,  80  L.  T.  N.  S. 
853,  68  L.  J.  Q.  B.  N.  S.  892,  47  Week. 
Rep.  614,  15  Times  L.  R.  410. 

And  in  an  action  for  indemnity 
under  the  act,  notice,  under  Rule  19 
of  the  act,  must  be  served,  although 
the  defendant  was  a  party  to  the  com- 
pensation proceedings.  Howard  v. 
Driver  (1903)  6  W.  C.  C.  (Eng.)  158. 

But  an  employer  may,  if  he  chooses, 
bring  an  action  for  indemnity  under 
§  6.  subsec.  2  of  the  English  act,  in- 
dependently of  the  general  rules  as  to 
third  party  procedure.  Nettleingham 
&  Co.  V.  Powell  [1913]  8  K.  B.  (Eng.) 
209,  82  L.  J.  K.  B.  N.  S.  911,  108  L.  T. 
N.  S.  912,  29  Times  L.  R.  578,  57  Sol. 
Jo.  593,  [1918]  W.  N.  182,  [1913]  W.  C. 
&  Ins.  Rep.  424,  6  B.  W.  C.  C.  479,  af- 
firming the  divisional  court  [1918]  1 
K.  B.  (Eng.)  118,  [1912]  W.  N.  278. 
82  L.  J.  K.  B.  N.  S.  54,  108  L.  T.^.  S. 
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It  has  been  held  that  the  phrase 
"creating  a  legal  liability,"  as  used  in 
the  English  act,  does  not  mean  that 
the  court  must  determine  judicially 
that  there  is  a  legal  liability,  but  that 
it  is  sufficient  that  such  liability  is 
alleged.  Page  v.  Burtwell  [1908]  2  K. 
B.   (Eng.)  758,  77  L.  J.  K.  B.  N.  S. 


836,  1  B.  W.  C.  C.  267. 

Under  the  act  of  British  Columbia, 
a  judge  cannot  make  an  order  against 
the  third  person  who,  it  was  claimed, 
should  indemnify  the  employer,  who 
had  been  held  liable  for  compensation. 
Atkinson  v.  Pacific  Stevedoring  &  Con- 
tracting Co.  (1916)  —  R  C.  — ,  24  D. 
L.  R.  400.  J.  T.  W. 


HAGERSTOWN  &  FREDERICK  RAILWAY  COMPANY,  Appt., 

V. 

STATE  OF  MARYLAND,  FOR  USE  OF  BRUCE  A.  WEAVER. 
Maryland  Court  of  Appeal* — Jfovember  80,  1921.   . 
(—  Md.  — ,  115  Atl.  788.) 

Electricity  —  duty  to  protect  wires  from  tree  limbs. 

1.  An  electric  company  maintaining  hisrh-tengion  wires  beside  a  high- 
way is  not  relieved  from  the  duty  of  protecting  the  wires  against  the 
decayed  limb  of  a  tree  which  overhangs  them,  by  the  fact  that  they  are 
on  its  own  property,  and  the  tree  is  on  private  property  of  another,  if  the 
fall  of  the  limb  is  likely  to  break  the  wires  and  endanger  persons  passing 
along  the  highway. 

[See  note  on  this  question  beginrung  on  page  801.] 

Evidence  —  fall  of  limbs  from  trees. 

2.  In  an  action  to  recover  damages 
for  death  of  a  child,  due  to  the  falling 
of  a  limb  of  a  tree  across  and  break- 
ing high-tension  electric  Vires,  which 
came  in  contact  with  a  wire  fence, 
which  in  turn  was  touched  by  the 


child,  evidence  is  admissible  that 
limbs  had  previously  fallen  from  the 
same  tree,  for  the  purpose  of  showing 
the  decayed  condition  of  the  tree,  and 
that  defendant  by  the  exercise  of  rea- 
sonable care  could  have  known  of  such 
condition. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Wash- 
ington County  (Wagaman,  J.)  in  favor  of  plaintiff  in  a  suit  brought  to 
recover  damages  for  the  death  of  plaintiff's  son,  alleged  to  have  been 
caused  by  the  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Alexander  Armstrong  and     gaged  in  the  business  of  generating 


Charles  D.  Wagaman  for  appellant 

Messrs.  Elias  B.  Hartle  and  Joseph 
W.  Wolfinger  for  appellee; 

Thomas,  J.,  delivered  the  opinion 
of  the  court; 

The  Hagerstown  &  Frederick 
Railway  Company,  in  August,  1920, 
and  for  several  years  prior  thereto, 
owned  and  operated  an  electric 
plant  at  Security,  in  Washington 
county,    Maryland,    and    was    en- 


and  furnishing  electric  light  and 
power.  The  current  was  furnished 
or  transmitted  through  three  high- 
tension  'transmission  wires," 
strung  on  poles,  which  extended 
from  Security  to  Smithsburg,  in 
Washington  county,  Maryland,  and 
thence  along  the  side  of  the  state 
road  to  Waynesboro,  Pennsylvania. 
At  the  point  of  the  accident  which 
gave  rise  to  this  suit,  about  2  miles 


appellant  were  located  "just  inside 
and  adjacent  to"  a  wire  fence  on 
the  west  side  of  the  highway.  This 
fence  ran  along  the  side  of  the  high- 
way and  under  the  electric  wires  of 
the  railway  company  several  rods, 
and  then  in  a  westerly  direction  for 
some  distance  along  the  side  of  a 
county  road  which  intersected  the 
state  road.  On  the  opposite  side  of 
the  state  road,  which  was  about  30 
feet  wide,  and  standing  just  inside 
of  the  fence  on  that  side  of  the  road, 
was  a  large  weeping  willow  tree, 
from  5  to  6  feet  in  diameter.  A 
large  limb  of  this  tree  extended  out 
over  the  highway,  and  about  6:30 
o'clock  in  the  afternoon  of  August 
16,  1920,  the  iimb  gave  way  and  fell 
across  the  state  road.  In  falling  it 
struck  and  broke  one  of  the  trans- 
mission wires  of  the  railway  com- 
pany, and  one  end  of  the  broken 
wire  came  in  contact  with  the  wire 
fence,  which  immediately  became 
charged  with  the  electric  current. 

The  crash  of  the  limb  was  heard 
by  a  number  of  persons  in  the 
neighborhood,  who  went  to  the 
point  where  it  fell  to  see  what  had 
happened.  Among  them  were  Mrs. 
Mary  A.  Weaver  and  her  little  son, 
Vernon  Edwin  Weaver,  about  five 
years  old,  who  lived  on  the  county 
road  mentioned,  a  short  distance 
from  the  state  road.  The  bed  of 
the  county  road  was  covered  with 
broken  stone,  and  between  the  side 
drain  and  the  wire  fence  referred 
to  was  a  very  narrow  path  or  foot- 
way. The  little  boy,  who  was  bare- 
footed, in  order  to  avoid  the  broken 
stone,  walked  on  the  path,  and  as 
he  approached  the  state  road  he 
came  in  contact  with  the  wire  fence 
and  was  instantly  killed.  This  suit 
was  brought  by  the  father  of  the 
little  boy  against  the  railway  com- 
pany, on  the  ground  that  his  death 
was  caused  by  the  negligence  of  the 
company.  The  trial  of  the  case  in 
the  court  below  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the 
plaintiff,  and  this  appeal  is  from 
that  judgment. 

During  the  trial  the   defendant 


rulings  of  the  court  on  the  evidence 
and  one  to  its  action  on  the  prayers. 
The  exceptions  to  the  evidence  may 
be  considered  together. 

The  plaintiff  offered  evidence 
tending  to  show  that  the  tree  in 
question  was  old  and  decayed;  that 
where  the  limb  broke  from  the 
trunk  of  the  tree  it  was  decayed; 
that  the  limb  was  a  very  large  one, 
estimated  by  the  various  witnesses 
to  be  from  10  to  20  inches  in  di- 
ameter at  the  butt,  and  extended  out 
over  the  highway  in  such  a  position 
as  to  indicate  that  if  it  fell  it  would 
fall  upon  the  wires  of  the  defend- 
ant; that  the  weather  was  clear, 
and  that  the  giving  way  of  the  limb 
was  not  due  to  a  storm,  but  to  the 
decayed  condition  of  the  tree;  that 
during  the  summer  of  1920,  and 
previous  to  the  day  mentioned,  two 
other  limbs  of  the  tree  had  given 
way  and  fallen  across  the  road  un- 
der similar  conditions  of  the  weath- 
er, and  that  where  they  broke  from 
the  trunk  of  the  tree  the  tree  was 
doted  or  decayed,  and  that  the  de- 
cayed appearance  and  condition  of 
the  tree  could  be  observed  by  per- 
sons "passing  along  the  highway." 

The  particular  part  of  the  evi- 
dence referred  to  in  the  first  sixteen 
exceptions  ]&  that  relating  to  the 
falling  of  other  limbs  from  the  tree. 
That  evidence,  in  connection  with 
the  other  evidence  we  have  men- 
tioned, was  not  only  admissible  for 
the  purpose  of  showing  that  the 
tree  was  decayed,  but  also  for  the 
purpose  of  showing 
that  the  defendant  S;^'i?.«-,?^'?»  »' 
could,  by  the  exer- 
cise of  reasonable  care,  have  known 
of  its  dangerous  condition.  The 
case  of  Charles  v.  Baltimore,  decid- 
ed by  this  court  in  May,  1921,  138 
Md.  523,  114  Atl.  565,  cited  by  the 
appellant,  does  not  sustain  these  ex- 
ceptions. There  the  suit  was 
brought  to  recover  the  cost  of  re- 
pairing an  automobile,  which  was 
damaged  by  being  driven  against  a 
part  of  a  bridge  on  one  of  the  streets 
of  the  city.  The  bridge  was  gener- 
ally lighted  by  six  arc  lights,  but 


ing  to  the  "short-circuiting"  of  the 
electric  current  which  supplied 
these  lights,  the  lights  were  out. 
The  evidence  showed  that  the  short 
circuit  was  caused  by  the  extreme 
condition  of  the  weather  that  eve- 
ning, and  that,  within  forty  minutes 
after  notice  to  the  city  that  tiie 
lights  were  out,  the  proper  officer 
was  on  the  ground  to  repair  the 
lights.  The  court  held  that  the 
plaintiff  had  failed  to  show  any 
negligence  on  the  part  of  the  city, 
and  that  the  fact  that  other  acci- 
dents had  previously  occurred  at 
the  same  bridge  was  not  admissible 
as  reflecting  upon  the  question  of 
negligence  of  the  city  at  the  time  of 
the  accident  involved  in  that  suit. 
Here  the  evidence  of  the  falling  of 
other  limbs  was  offered  in  connect 
tion  with  evidence  of  the  condition 
of  the  trunk  of  the  tree  where  those 
limbs  gave  way,  for  the  purpose  of 
showing  that  the  tree  was  decayed. 

The  granted  prayers  of  the  plain- 
tiff proceeded  upon  the  theory  that 
if  the  defendant  knew,  or  by  the 
exercise  of  reasonable  care  could 
have  known,  of  the  dangerous  con- 
dition of  the  tree  in  time  to  have 
prevented  the  accident,  then  it  was 
negligent  in  failing  to  have  the  limb 
removed  or  to  protect  its  wires, 
while  the  instructions  sought  by  the 
def«idant  asserted,  and  the  conten- 
tions of  the  appellant  are,  (1)  that 
there  was  no  evidence  of  negligence 
on  its  part,  and  (2)  that  as  its  poles 
were  planted  on  its  own  right  of 
way,  and  the  tree  in  question  was 
on  private  property,  it  had  no  right 
to  remove  the  Umb,  and  that  no  neg- 
ligence can  be  imputed  to  it  because 
of  its  failure  to  do  so,  or  to  adopt 
any  other  means  of  protecting  its 

It  is  said  in  20  C.  J.  347:  "Elec- 
tric companies  are  liable  for  inju- 
ries by  electric  current  resulting 
from  their  negligence  to  a  person  oh 
a  public  thoroughfare.  Persons  or 
companies  operating  systems  for 
the  transmission  of  electricity  over 
public  highways  owe  to  the  public 
the  duty  of  properly  constructing 


wires,  and  of  exercising  for  the  pro- 
tection of  all  persons  legally  using 
the  highways  the  high  degree  of 
care  commensurate  with  the  dan- 
ger." 

And  in  9  R.  C.  L.  p.  1200,  speak- 
ing of  the  care  to  be  exercised,  it  is 
said:  "The  degree  of  care  which 
will  satisfy  this  requirement  varies, 
of  course,  with  the  danger  which 
will  be  incurred  by  negligence,  and 
must  be  commensurate  with  the 
danger  involved,  and,  according  to 
numerous  decisions,  where  the  wires 
maintained  by  a  company  are  de- 
signed to  carry  a  strong  and  power- 
ful current  of  electricity,  so  that 
persons  coming  in  contact  ■with 
them  are  certain  to  be  seriously  in- 
jured, if  not  killed,  the  law  imposes 
upon  the  company  the  duty  of  exer- 
cising the  utmost  care  and  prudence 
consistent  with  the  practical  opera- 
tion of  its  plant  to  prev^it  such  in- 
jury. This  is  especially  true  of 
high-tension  wires  suspended  over 
the  streets  of  populous  cities  or 
towns;  for  here  the  danger  is  greats 
and  the  care  exercised  must  be  com- 
mensurate with  it." 

Again,  on  page  1215  of  the  same 
volume,  it  is  said:  "The  duty  of 
electric  companies  is  not  limited  to 
keeping  their  own  wires  in  the 
Btreeta  and  highways  in  a  safe  con-  ' 
dition,  but  extends  to  the  ^cercise 
of  due  care  and  diligence  for  the 
prevention  of  the  escape  of  the  dan- 
gerous •  force  in  tiieir  service 
through  any  wires  brought  in  con- 
tact with  their  own,  and  of  its  trans- 
mission thereby  to  anyone  using  the 
streets.  Only  in  this  way  can  the 
public  receive  that  protection  due  it 
while  exercising*  its  rights  in  the 
highways  in  or  over  which  dectric 
wires  are  suspended,  and  it  has  ac- 
cordingly often  been  held  that  elec- 
tric companies  maintaining  wires 
carrying  heavy  charges  of  electric- 
ity are  under  an  obligation  to  main- 
tidn  some  kind 'of  safeguard  to  pre- 
vent their  contact  with  other 
wires." 

The  same  mile  has  been  applied 
and  the  same  degree  of  care  re- 
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quired  by  the  decisions  in  this  state. 
In  Western  U.  Teleg.  Co.  v.  State, 
Use  of  Nelson,  82  Md.  293,  81 
L.R.A.  572,  51  Am.  St.  Rep.  464,  33 
Atl.  763,  a  child  about  eleven  years 
of  age  was  killed  while  on  one  of  tiie 
streets  of  Baltimore  city,  by  com- 
ing in  contact  with  a  broken  tele- 
phone wire  attached  to  a  pole  of  the 
telegraph  company,  the  end  of 
which  passed  over  or  around  the 
feed  wire  of  the  City  &  Suburban 
Railway  Company,  and  extended  to 
the  pavement  below.  The  broken 
telephone  wire  did  not  belong  to  the 
telegraph  company,  or  to  the  rail- 
way company,  but  it  had  been  al- 
lowed to  remain  in  that  position 
about  two  weeks.  In  the  course  of 
the  opinion,  this  court,  speaking 
through  Judge  Page,  said:  "Both 
of  the  defendants  were  using  the 
streets  under  the  permission  of  the 
state  and  municipal  authorities,  for 
purposes  of  private  gain,  by  means 
of  agencies  such  as  could  and  would 
become  dangerous  to  human  life  if 
not  properly  and  carefully  em- 
ployed. The  railway  company  pur- 
sued its  business  by  means  of  cars 
propelled  by  electricity,  partially 
supplied  through  feed  wires  over 
and  along  the  edge  of  the  pavement. 
The  telegraph  comQany  had  its  poles 
also  along  the  curb  line,  and  its 
wires  extending  along  the  street 
were  over  and  along  the  feed  wire, 
which,  though  insulated,  carried  a 
deadly  current.  .  .  .  They  owed 
it  to  Nelson  that  his  lawful-  use  of 
the  street  should  be  substantially 
as  safe  as  it  was  before  the  tde- 
graph  and  railway  plants  had  so  oc- 
cupied it.  It  was  thefr  plain  duty, 
not  only  to  properly  erect  their 
plants,  but  to  maintain  them  in  such 
condition  as  not  to  endanger  the 
public." 

Nelson's  Case  was  approved  and 
followed  in  Brown  v.  Edison  Elec- 
tric Illuminating  Co.  90  Md.  400,  46 
L.R.A.  745,  78  Am.  St.  Rep.  442,  45 
Atl.  182,  7  Am.  Neg:  Bep.  253,  and 
in  Walter  v.  Baltimore  Electric  Co. 
109  Md.  513,  22  L.R.A.(N.S.)  1178, 
71  Atl.  953.  In  Walter's  Case  a  boy 
eight  years  old  was  injured  while 


passing  along  one  of  the  streets  of 
Baltimore  city,  by  coming  in  con- 
tact with  a  hanging  wire,  and  the 
court,  after  stating  that  the  evi- 
dence did  not  show  the  existence  of 
any  "sudden  or  unforeseen  cause 
for  the  falling  of  the  wire,  or  show 
.  .  whether  it  fell  before  or  at  the 
time  of  its  coming  in  contact  with 
the  boy,"  said :  "The  recent  wide- 
spread adoption  of  overhead  wires 
upon  public  streets  for  the  trans- 
mission of  high-tension  electric 
currents  for  supplying  light  and 
power  has  been  followed  by  numer- 
ous injuries  to  persons  who  have 
come  in  contact  with  broken  and 
fallen  wires.  The  series  of  damage 
suits  flowing  from  these  accidents 
have  called  for  frequent  considera- 
tion by  the  courts  of  the  reciprocal 
fights  and  duties  of  the  public  and 
the  owners  of  those  dangerous  in- 
strumentalities. The  courts  agree 
that,  outside  of  any  contractual  re- 
lation, the  very  nature  of  the  busi- 
ness of  transmitting  such  currents 
along  highways  imposes  upon  those 
engaged  in  it  the  legal  duty  to  ex- 
ercise, for  the  protection  of  all  per- 
sons lawfully  using  the  highways, 
the  high  degree  of  care  commensu- 
rate with  the  danger  incident  to  the 
proximity  thereto  of  the  wires, 
charged  with  their  invisible  but 
deadly  power." 

In  the  light  of  these  well-settled 
principles  it  becomes  apparent  that 
the  court  below  properly  refused  to 
withdraw  this  case  from  the  jury. 
The  high  degree  of  care  required  of 
such  companies  must  be  exercised 
not  only  in  the  construction,  but 
also  in  the  maintenance,  of  their 
plants.  The  fact  that  the  appel- 
lant's poles  were  planted  on  its  own 
private  right  of  way  did  not  relieve 
it  of  the  duty  to  use  that  degree  of 
care  commensurate  with  the  danger 
to  which  those  using  the  highway 
were  exposed  by  reason  of  the  con- 
struction and  maintenance  of  its 
high-tension  wires.  The  obligation 
of  such  companies  to  exercise  prop- 
er care  is  not  determined  by  their 
ris^t   to   construct   and    maintain 
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their  lines,  but  rests  upon  their  du- 
ty to  protect  others  while  in  the 
lawful  exercise  of  their  rights.  As 
we  have  said,  there  was  evidence 
tending  to  show  that  the  appellant, 
by  the  exercise  of  proper  care,  could 
have  known  that  the  tree  was  de- 
cayed, and  that  the  limb  that  gave 
way  w;ould  probably  fall  and  break 
its  wire,  and  that  it  did  nothing  ei- 
ther to  protect  its  wires  or  to  pro- 
tect the  public  from  injury  that 
might  be  caused  by  a  fallen  wire. 
To  hold  that  the  appellant  was  re- 
lieved from  all  obligation  or  duty 
to  the  public  simply  because  the  tree 
Bi«trieitT-««tT  stood  ou  prfvate 
to  protect  wire*   propcrty  would  de- 

from  tree  limb.,    p^.^^^    ^^^^^    X^^xX- 

ly  and  properly  using  the  highway 
of  the  protection  they  were  entitled 
to.  If  electric  companies  are  negli- 
gent in  permitting  broken  wires  to 
remain  in  contact  with  their  high- 
tension  wires,  and  are  liable  for  in- 
juries resulting  frran  such  negli- 
gence, as  in  Nelson's  Case,  supra^ 
there  is  greater  reason  why  they 
should  be  held  liable  for  injuries  re- 
sulting from  maintaining  their  lines 
so  close  to  a  decayed  tree  as  to  en- 
danger those  in  the  lawful  use  of  a 
highway.  The.  appellant's  line  was 
on  its  private  right  of  way  where 
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the  appellant  had  a  right  to  con- 
struct and  maintain  it.    But  it  was 

'  also  along  a  public  highway,  where 
the  public  and  the  little  child  that 
was  killed  had  a  right  to  be,  and  the 
company  was  therefore  required.  In 
maintaining  its  line,  to  exercise 
that  high  degree  of  care  commen- 
surate with  the  danger  to  which  it 
exposed  those  using  the  highway. 
If  the  proximity  of  its  line  to  the 
decayed  tree  rendered  the  highway 
unsafe  for  the  use  of  the  public,  it 
was  the  duty  of  the  appellant  either 
to  have  the  limb  removed,  or  to  ex- 
ercise proper  care  to  protect  its 
wires,  and,  if  the  injury  complained 
of  was  the  result  of  its  failure  to 
discharge  that  duty,  it  should  be 
held  Uable. 

In  the  cases  of  Albany  v.  Water- 
vliet  T.  &  R.  Co.  76  Hun,  136,  27  N. 
Y.  Supp.  848,  and  United  Electric 
R.  Co.  V.  Shelton,  89  Tenn.  424,  24 
Am.  St  Rep.  614, 14  S.  W.  868,  the 
facts  were  entirely  different  from 
the  facts  in  the  case  at  bar,  and  the 
decisions  in  those  cases  do  not  sus- 
tain the  contentions  of  the  appellant 
in  this  case. 

Finding  no  reversible  error  in 

.  any  of  the  rulings  of  the  court  be- 
low, the  judgment  from  which  this 
appeal  was  taken  must  be  affirmed. 


ANNOTATION. 

Liability  of  one  maintaining  electric  wire  over  or  near  highway  for  injury 
due  to  breaking  of  wire  by  fall  of  tree  or  limb. 


In  the  construction  and  maintenance 
of  electric  wires  over  or  near  a  high- 
way, care  must  be  exercised  commen- 
surate with  the  danger  to  which  they 
subject  people  who  use  the  highway. 
Whether  a  company  using  such  a  wire 
is  bound  to  provide  against  the  break- 
ing of  the  wire  by  the  falling  of  a 
tree  or  limb  depends  on  whether  the 
fall  of  the  tree  or  limb  can  be  foreseen 
and  the  dangerous  consequence  avert- 
ed by  the  exercise  of  reaso'nable  care. 
If  a  failure  of  the  company  to  exercise 
reasonable  care,  which  is,  under  the 
circumstances,  .a  high  degree  of  care, 
to  avert  such  an  occurrence,  results  in 
an  injury  to  4  person  using  the  high- 
19  A.L.R 51. 


way,  the  company  will  be  held  liable. 
Commonwealth  Pub.  Serv.  Co.  v.  Lind- 
say (1919)  139  Ark.  283,  214  S.  W.  9; 
Warren  v.  City  Electric  R.  Co.  (1905) 
141  Mich.  298,  104  N.  W.  613,  19.  Am. 
Neg.  Rep.  21 ;  Anthony  v.  Cass  County 
Home  Teleph.  Co.  (1911)  165  Mich. 
388,  130  N.  W.  659 ;  Spires  v.  Middle- 
sex &  M.  Electric  Light,  H.  &  P.  Co. 
(1904)  70  N.  J.  L.  855,  57  Atl.  424,  16 
Am.  Neg.  Rep.  132.  See  also  the  re- 
ported case  (Hagerstown  &  F.  R.  Co. 
v.  STAtB,  ante,  797). 

In  Commonwealth  Pub.  Serv.  Co.  v. 
Lindsay  (Aiic.)  supra,  it  appeared  that 
an  electric  light  wire  was  strung  on 
poles  over  a  sidewalk  so  as  to  pass 
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between  the  branches  of  a  tree,  and 
the  branches  were  trimmed  so  that 
they  were  not  within  6  inches  of  the 
wire.  During  a  rain  and  wind  storm, 
Which  occurred  at  night,  a  limb  of  the 
tree  broke  and  came  in  contact  with 
the  wire,  causing  it  to  burn  in  two,  or 
part  and  fall  on  the  sidewalk.  On  the 
following  morning  the  plaintiff,  a  boy 
of  seventeen,  found  the  wire  on  or 
near  the  sidewalk,  and  in  attempting 
to  throw  it  out  of  the  way  was  in- 
jured by  an  electric  shock.  In  holding 
that  an  instruction  was  proper  which 
placed  on  the  defendant  electric  com- 
pany the  burden  of  exercising  reason- 
able care  in  the  construction  and 
maintenance  of  its  lines,  the  court 
said :  "The  negligence  charged  against 
the  company  consisted  in  its  failure 
properly  to  construct  its  line,  and  its 
omission  to  take  the  necessary  pre- 
cautions to  prevent  the  wires  from 
falling  to  the  ground  and  causing  in- 
jury to  persons  using  the  street  or 
sidewalk,  in  case  they  did  fall.  It  is 
true,  according  to  one  of  the  em- 
ployees bf  the  defendant,  there  was  a 
clearance  of  6  inches  between  the  wire 
and  the  limbs  of  the  tree  in  dry 
weather,  but  this  was  not  sufficient  to 
absolve  the  company  from  its  duty  to 
properly  maintain  its  wires.  It  knew 
that  ordinary  rainstorms  would  fre- 
quently occur,  and  that  the  rain  fall- 
ing on  the  trees  might  cause  the  limbs 
to  fall  down  over  the  wire,  and  thereby 
cause -both  the  wires  and  the  limb  of 
tlie  tree  to  burn  in  two.  The  necessary 
result  of  this  would  be  to  allow  the 
wire  carrying  2,300  volts  of  electricity 
to  fall  down  on  the  sidewalk  where 
persons  traveling  over  it  would  likely 
come  in  contact  with  it.  Therefore, 
we  do  not  think  the  court  erred  in 
giving  the  instruction." 

In  Spires  v.  Middlesex  &  M.  Electric 
Light,  H.  &  P.  Co.  (1904)  70  N.  J.  L. 
355,  57  Atl.  424,  16  Am.  Neg.  Rep.  132, 
the  material  facts  and  the  decision  of 
the  court  were  stated  as  follows :  "We 
think  the  finding  of  the  jury  that  the 
company  was  negligent  was  justified 
by  the  facts  shown.  The  wire  which 
was  broken  crossed  the  highway  di- 
agonally at  the  place  where  the  ac- 
cident happened.    The  parting  of  the 


wire  was  caused  by  the  falling  upon 
it  of  a  heavy  limb,  which  had  broken 
from  a  tree  which  stood  some  feet 
away.  In  view  of  the  dangerous  na- 
ture of  a  wire  charged  with  a  powerful 
electric  current,  corporations  using 
public  highways  for  wires  that  are  so 
charged  should  exercise  a  high 
degree  of  care  to  keep  the  wires  where 
travelers  will  not  be  likely  to  come 
in  contact  with  them.  The  likelihood 
of  such  a  wire  being  broken  by  the 
falling  of  the  limb  of  a  tree  upon  it 
is  much  lessened  by  a  guard  wire 
stretched  over  it  and  running  parallel 
with  it,  and  juries  are  justified,  in 
proper  cases,  in  holding  that  such  a 
safeguard  is  due  to  the  public,  and 
that  its  absence  speaks  negligence." 

In  Warren  v.  City  Electric  R.  Co. 
(1905)  141  Mich.  298,  104  N.  W.  613, 
19  Am.  Neg.  Rep.  21,  it  appeared  that 
the  plaintiff  was  seriously  injured  by 
coming  in  contact  with  a  telephone 
wire  which  lay  on  the  ground  in  a  pub- 
lic street.  On  the  preceding  evening 
a  limb  of  a  tree  broken  by  a  storm 
had  pressed  the  telephone  wire  on  a 
trolley  span  wire,  causing  the  former 
to  become  highly  charged  with  an  elec- 
tric current.  In  affirming  a  judgment 
■  againdt  the  company  owning  and  main- 
taining the  trolley  wire,  the  court 
said:  "In  this  connection  it  is  urged 
that  the  proximate  cause  of  the  injury 
was  not  the  want  of  insulation,  or  the 
failure  to  guard  the  -span  wire,  but  it 
was  the  breaking  of  the  tree.  It  is 
generally  the  case  that  an  accident 
is  the  result  of  concurring  causes.  If 
the  rain  and  snow  never  fell,  and  the 
wind  never  blew,  wires  would  be  less 
likely  to  fall  and  break.  In  this  case 
the  span  wire  was  hot  where  it  was 
not  intended  to  be.  The  telephone 
wire  was  pressed  upon  it  when  it  was 
not  so  intended.  The  wire  burned  in 
two  from  the  intense  heat  taken  on 
from  the  span  wire,  and  the  ends  fell. 
All  of  these  were  things  to  be  antici- 
pated and  guarded  against.*  If  this 
was  not  done  to  the  extent  that  a 
prudent  man  would  do  it,  there  was  a 
failure  of  duty  which  might  be  a  con- 
curring cause  of  the  aqcident,  making 
defendant  liable." 
In  Anthony  v.  Cass  County  Home 
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Telepb.  Co.  (1911)  165  Mich.  388,  180 
N.  W.  669,  it  appeared  that  the  plain- 
tiflTs  horses  were  killed  by  an  electric 
shock  while  being  driven  in  an  alley 
near  the  point  where  a  guy  wire  from 
one  of  the  defendant's  poles  entered 
the  ground.  There  was  some  evidence 
that  the  accident  resulted  from  a  con- 
tact of  wires  caused  by  the  breaking 
of  a  limb  or  pole.  In  afiirming  a  judg- 
ment for  the  plaintiff,  the  court  held 
to  be  proper  an  instruction  to  the  ef- 
fect that  if  the  breaking  of  the  limb 
or  pole  was  due  to  a  storm  of  unusual 
severily,  the  defendant  was  not  bound 
to  provide  against  it,  but  that,  if  it 
could  have  been  foreseen  by  the  ex- 
ercise of  reasonable  diligence,  th^  de- 
fendant was  responsible  for  its  failure 
to  use  reasonable  care  to  prevent  the 
danger  of  contact  between  the  wires. 

In  the  reported  case  (Hagebstown 
&  P.  R.  Co.  v.  State,  ante,  797)  the 
defendant  company  is  held  responsible 
for  its  failure  to  use  proper  care  in 
maintaining  its  high-tension  wires  on 
its  private  right  of  way  adjacent  to  a 
highway.  It  appeared  that  the  fall  of 
a  decayed  limb  of  a  tree  overhanging 
the  wires  broke  one  of  the  wires,  and 
caused  it  to  come  in  contact  with  and 
electrically  charge  a  wire  fence  along 
the  highway.  A  small  boy,  who  was 
walking  along  a  path  on  the  side  of 
the  highway,  touched  the  fence  and 
was  killed.  The  court  holds  that  evi- 
dence of  the  previous  falling  of  other 
decayed  limbs  of  the  tree  under  sim< 
liar  conditions  was  admissible  to  show 
that  the  defendant,  by  the  exercise  of 
reasonable  care,  could  have  known  of 
the  dangerous  condition. 

On  the  other  hand,  no  liability  re- 
sults from  a  failure  to  prevent  the 
breaking  of  an  electric  wire  over  or 
near  a  highway  by  a  falling  tree  or 
limb,  if  the  occurrence  could  not  have 
•been  foreseen  by  the  exercise  of  rea- 
sonable diligence  and  care.  Heidt  v. 
Southern  Teleph.  &  Teleg.  Co.  (1905) 
122  Ga.  474,  50  S.  E.  861 ;  Gillespie  v. 
Andrews  (1921)  —  Ga.  App.  — ,  108 
S.  E.  906.  See  also  Pitch  v.  Central 
New  York  Teleph.  &  Teleg.  Co.  (1899) 
42  App.  Div.  321,  59  N.  Y.  Supp.  140, 
6  Am.  Neg.  Rep.  629. 

In   Heidt   v.    Southern   Teleph.   & 


Teleg.  Co.  (Ga.)  supra,  it  appeared 
that  during  a  severe  storm  a  wire  of  a 
.telephone  company  came  in  contact 
with  a  wire  of  an  electric  light  com- 
pany, and  the  latter  wire  became 
grounded  by  the  falling  of  a  tree.  It 
further  appeared  that  the  plaintiff's 
husband  was  electrocuted  when  he 
came  in  contact  with  the  telephone 
wire  as  it  lay  across  a  sidewalk.  Some 
of  the  witnesses  testified  that  the 
storm  was  of  an  unprecedented  sever- 
ity; others  that  it  was  not  unprece-. 
dented,  though'  unquestionably  severe. 
A  verdict  was  returned  against  the 
telephone  company  and  in  favor  of  the 
electric  light  company,  the  wires  of 
the  latter  company  having  been  placed 
in  position  before  those  of  the  tele- 
phone company.  The  court  held  that 
the  question  whether  the  electric  light 
company  had  exercised  reasonable 
care  under  the  circumstances  was 
peculiarly  a  question  for  the  jury,  and 
refused  to  disturb  the  judgment  in  its 
favor. 

In  an  official  syllabus  in  Gillespie  t. 
Andrews  (1921)  —  Ga.  App.  — ,  108 
S.  E.  906,  the  court  applied  as  follo'ws 
the  doctrine  of  the  effect  of  an  un- 
foreseen intervening  agency  on  the  lia- 
bility of  a  person  for  negligence: 
"The  mere  fact  that  the  defendant 
might  have  allowed  his  line  of  tele- 
phone wire  to  touch  the  limb  of  a  tree 
cannot  be  taken  to  have  as  a  natural 
and  probable  consequence  that  some 
other  person  would  fell  a  tree  across 
the  properly  strung  line  of  electric 
wires,  stretched  6  feet  above  the  tele- 
phone wire,  so  as  to  bring  the  two 
lines  in  contact,  and  by  such  a  con- 
currence of  events  complete  a  short 
circuit,  or  that  such  intervening 
agency  could  have  been  reasonably 
foreseen  or  anticipated  by  the  de- 
fendant." 

In  Pitch  V.  Central  New  York 
Teleph.  &  Teleg.  Co.  (N.  Y.)  supra, 
it  appeared  that  a  wire  of  the  de- 
fendant telephone  company  was  torn 
by  a  falling  tree  from  a  pole  to  which 
it  had  been  fastened,  but  that  it 
caught  in  the  branches  of  the  tree, 
and  did  not  then  interfere  with  traffic 
on  the  roadway  below.  On  the  follow- 
ing morning  an  employee  of  the  over- 
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Beer  of  his^hwaya  removed  the  fallen 
tree  and  attached  the  wire  to  another 
tree.  Two  or  three  days  later  it  was 
dislodged  by  a  windstorm,  and  came  in 
contact  with  the  plaintiff's  carriage, 
causing  it  to  overturn,  A  judgment 
in  favor  of  the  plaintiff  for  a  per^nal 
injury  sustained  by  him  at  the  time  of 


the  accident  was  reversed  on  the 
ground  that  the  accident  did  not  result 
from  the  defendant's  negligence.  The 
court  adverted  to  the  fact  that  the 
wire  had  not  been  grounded,  and  that 
therefore  the  defendant's  instruments 
did  not  show  that  it  was  not  in  its 
proper  place.  W.  S.  R. 


EX  PARTE  JOHN  HERNDON. 

Oklahoma  Criminol  Court  of  Appeals  —  October  18,   1930. 
( —  Okla.  Crim.  Rep.  — ,  192  Pac.  820.) 

Constitutional  law  —  denying  bail  pending  appeal. 

1.  The  provision  of  our  Code  of  Criminal  Procedure   (§  6105,  Rev. 
Laws)  excepting  from  the  right  to  bail  pending  appeal  one  under  sentence 
of  life  imprisonment  is  not  unconstitutional. 
1     [See  note  on  this  question  beginning  on  page  807.] 


Bail  —  after  trial 

2.  The  Constitution  of  this  state 
(art.  2,  §  8),  providing  that  "all  per- 
sons shall  be  bailable  by  suiBcient 
sureties,  except  for  capital  offenses 
when  the  proof  of  guilt  is  evident,  or 
the  presumption  thereof  is  great,"  has 
reference  only  to  those  cases  in  which 
the  accused  has  not  yet  had  a  trial, 
and  applies  to  all  persons  prior  to  con- 

Headnotes  by  Doyle,  P.  J. 


viction,  but  does  not  refer  to  cases 
wherein  a  conviction  has  been  had  in 
a  court  of  competent  jurisdiction. 

[See  3  R.  C.  L.  15;  1  R.  C.  L.  Supp. 
749.] 

Definition  —  capital  offense. 

3.  A  "capital  offense"  is  one  where 
the  punishment  may  be  death. 
[See  3  R.  C.  L.  9.] 


Application  by  petitioner  for  allowance  of  bail  pending  decision  on 
appeal  from  a  judgment  of  the  District  Court  for  Greer  County  convict- 
ing him  of  murder.    Denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Giddings  &  Giddings  for  pe- 
titioner. 

Messrs.  S.  P.  Freeling,  Attorney 
General,  and  W.  C.  Hall,  for  respond- 
ent. 

Doyle,  P.  J.,  delivered  the  opinion 
of  the  court: 

The  petitioner,  John  Herndon, 
having  been  convicted  in  the  dis- 
trict court  of  Greer  county  of  mur- 
der and  sentenced  to  imprisonment 
for  life  at  hard  labor,  appealed  from 
the  judgment  and  sentence,  and 
said  appeal  is  now  pending  in  this 
court.  In  this  proceeding  he  makes 
application  to  this  court  to  be  al- 


lowed bail  pending  its  decision  on 
his  said  appeal. 

The  petitioner  bases  his  applica- 
tion for  bail  upon  §  8  of  the  Bill 
of  Rights  (Const,  art.  2,  §  8),  which 
provides:  "All  persons  shall  be 
bailable  by  sufficient  sureties,  except 
for  capital  offenses,  when  the  proof 
of  guilt  is  evident,  or  the  presump- 
tion thereof  is  great,"  that  the  jury 
having  by  their  verdict  assessed  his 
punishment  at  imprisonment  for 
life,  the  offense  is  no  longer  capital, 
and  by  the  terms  of  the  constitution- 
al provision  he  cannot  be  deprived 
of  the  privilege  of  the  right  to  bail, 
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ute  (Rev.  Laws,  §  6105)  excepting 
from  the  right  to  bail  pending  ap- 
peal one  under  sentence  of  death  or 
,  life  imprisonment  is,  to  that  extent, 
in  violation  of  the  Constitution. 

In  our  Penal  Code  it  is  provided 
that  any  person  convicted  oi  murder 
shall  suffer  death  or  imprisonment 
at  hard  labor  in  the  penitentiary 
for  life,  at  the  discretion  of  the 
jury.  Rev.  Laws,  §  2319.  The  of- 
fense may,  therefore,  be  punished 
with  death,  but  it 
SS'oirilSef***'  is  not  necessarily 
so  punishable.  A 
"capital  offense"  is  one  where  the 
punishment  may  be  death.  The  of- 
fense, then,  is  a  capital  one  within 
the  meaning  of  the  Constitution. 

Our  Code  of  Criminal  Procedure 
provides : 

"After  conviction  of  a  crime  or 
public  offense,  not  punishable  by 
death  or  incarceration  for  life  in 
the  state  prison,  a  defendant  who 
sues  out  a  writ  of  error  for  revision 
of  the  judgment  or  takes  an  appeal 
from  the  judgment  rendered  against 
him,  shall,  on  furnishing  bond,  be 
admitted  to  bail  as  provided  by  §§ 
5994  and  5995."  Rev.  Laws,  § 
6105. 

"In  all  cases  where  the  sentence 
is  for  a  crime  not  bailable  the  de- 
fendant shall  be  confined  in  the 
penitentiary  pending  the  appeal." 
Rev.  Laws,  §  5995. 

The  constitutional  provision  in 
the  Bill  of  Rights  has  reference 
only  to  the  cases  in  which  the  ac- 
cused has  not  had  a  trial,  and  ap- 

...  «  *  .  .  Pl»^  ^  *J1  persons 
■•"—"•''*"•*•  prior  to  conviction, 
but  does  not  refer  to  cases  wherein 
a  conviction  has  been  had  in  a  court 
of  competent  jurisdiction. 

In  Ex  parte  Mingle,  2  Okla.  Crim. 
Rep.  708,  104  Pac.  68,  it  is  said: 
'*The  Constitution  grants  power  to 
the  legislative  branch  of  the  govern- 
ment to  provide  by  proper  legisla- 
tion the  manner  in  which  appeals  in 
criminal  cases  may  be  taken.  The 
language  of  the  law  is  plain  and  un- 
ambiguous, and  provides  that  the 
appeal  shall  suspend  execution  until 


appeal,  and  the  defendant  in  tiie 
meantime  shall  be  confined  in  the 
state  prison.  The  defendant  is  en- 
titled to  the  advantage  of  every 
right  which  the  law  secures  to  him 
before  his  conviction  is  made  final. 
He  has  the  ri^ht  of  appeal,  and  in 
this  class  of  crimes,  while  his  appeal 
is  pending,  although  confined  in  the 
penitentiary,  it  is  his  privilege  not 
to  be  held  at  hard  labor.  To  this 
extent  only  the  pendency  of  his  ap- 
peal stays  the  execution  of  the  judg- 
ment and  sentence.  We  do  not.  see 
that  this  provision  of  the -law  de- 
prives the  petitioner  of  any  consti- 
tutional right.  The  offense  is  not 
bailable,  and  he  stands  committed 
by  a  court  of  competent  jurisdic- 
tion." 

With  slight  variations  the  com- 
mon form  of  constitutional  guaranty 
of  bail  is  that  all  persons  shall  be 
bailable  by  sufficient  sureties,  ex- 
cept for  capital  offenses,  when  the 
proof  is  evident  or  the  presumption 
of  guilt  is  great. 

In  Ex  parte  Voll,  41  Cal.  29,  the 
petitioner  convicted  of  manslaugh- 
ter claimed  admission  to  bail  as  s 
right  under  the  Constitution  of  Cali- 
fornia (art.  1,  §  6) ,  providing  that 
"all  persons  shall  be  bailable  by  suf- 
ficient sureties,  unless  for  capital 
offenses,  when  the  proof  is  evident, 
or  the  presumption  great." 

The  statute  of  that  state  provided 
that  a  person  charged  with  such  an 
offense  as  manslaughter  may  be  ad- 
mitted to  bail  before  conviction  "as 
a  matter  of  right,"  but  after  convic- 
tion "as  a  matter  of  discretion" 
merely.  It  was  insisted  that  the 
language  t)f  the  Constitution  was 
sufKciently  broad  to  embrace  not 
only  a  case  where  no  trial  had  been 
had,  but  equally  a  case  in  which  a 
conviction  of  an  offense  less  than 
capital  in  degree  had  occurred ;  that 
the  Constitution  did  not  regard  the 
particular  stage  of  the  proceedings 
which  the  prosecution  may  have 
reached,  but  only  the  grade  of  the 
offense  involved  as  being  less  than 
the  capital  grade.  Upon  these  con- 
tentions the  supreme  court  said: 
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"We  are  of  opinion  that  the  Con- 
stitution, in  declaring  bail  to  be  a 
matter  of  right,  conten;iplated  only 
those  cases  in  which  the  guilt  of  the 
party  had  not  been  already  judicial- 
ly ascertained;  cases  in  which  the 
prisoner  as  yet  stood  upon  his  plea 
of  not  guilty»  supported  with  all  the 
presumptions  of  innocence  with 
which  the  law  delights  to  surround 
him.  But  when  his  trial  has  been 
had,  and  his  plea  proven  false,  the 
law  will  not  stultify  itself  by  pre- 
suming him  other  than  that  it  has 
itself  adjudged  him  to  be.  If  the 
Constitution,  indeed,  intended  to 
introduce  the  rule  of  absolute  right 
to  bail,  as  well  as  before  conviction 
of  such  felonies,  it  would  result  that 
no  convict  could  be  punished  tor  his 
ascertained  crime  if  he  had  either 
wealth  or  friends;  for  no  mere 
pecuniary  considerations  could 
weigh  against  the  alternative  of  a 
degrading  imprisonment  at  hard 
labor,  for  a  crime  involving  moral 
turpitude.  It  would  operate  in 
practice  as  a  mere  money  commu- 
tation for  the  infamous  corporeal 
punishment  which  the  law  has  de- 
nounced against  the  perpetration  of 
crime. 

"The  literal  interpretation  in- 
sisted upon — following,  as  it  does, 
the  mere  words  of  the  Constitution 
— would  not  only  entitle  the  prison- 
er to  bail,  pending  his  appeal  taken, 
but  would  have  done  so  had  he  not 
taken  an  appeal  at  all.  In  this  view 
it  was  unnecessary  for  him  to  have 
stated,  as  he  has  done  in  his  peti- 
tion, that  he  had  appealed  from  the 
judgment  of  conviction,  because, 
upon  the  literal  reading  of  the  Con- 
stitution, upon  which  he  insists, 
that  is  not  a  condition  imposed  up- 
on his  right  to  bail ;  it  is  one  which 
is  only  to  be  found  in  the  statute, 
which  he  seems,  however,  to  have 
80  far  observed,  even  while  coming 
here  to  assail  its  constitutionality. 
Indeed,  upon  the  interpretation 
here  insisted  upon,  the  right  to  ob- 
ject would  still  belong  to  the  pris- 
oner, even  if  it  had  appeared  in  the 
petition  that  his  appeal  was  no  long- 
er pending  here,  but  that  the  judg- 


ment of  the  district  court  had  been 
affirmed  in  this  court,  because  it 
will  be  seen  that  the  mere  words 
of  the  Constitution  have  not,  for 
this  purpose,  announced  any  dis- 
tinction between  cases  in  which 
judgments  have  been  already  af- 
firmed and  cases  yet  pending  on 
appeal.  '  In  either  case,  or  indeed  in 
any  other  conceivable  case  in  which 
an  offense  less  in  degree  than  cap- 
ital should  be  involved,  the  absolute 
right  to  bail  must,  upon  this  theory, 
be  accorded  to  every  prisoner;  at 
least,  so  long  as  the  phrase  'all  per- 
sons' is  sufficiently  comprehensive 
to  include  him,  he  must  continue 
to  be  'bailable  by  sufficient  sure- 
ties.* A  construction  leading  to 
such  consequences  cannot  be  sup- 
posed to  have  been  intended  by  the 
f  ramers  of  the  Constitution,  and,  in 
our  opinion,  ought  not  to  be  attrib- 
uted by  us  to  that  instrument." 

This  case  has  been  uniformly 
followed  and  approved  by  the  su- 
preme court  of  California,  as  may 
be  seen  by  an  examination  of  the 
following  cases:  Ex  parte  Hoge, 
48  Cal.  5;  Ex  parte  Smallman,  54 
Cal.  36;  Ex  parte  Brown,  68  Cal. 
177,  8  Pac.  829,  6  Am.  Crim.  Rep. 
55. 

The  Constitution  of  Texas  pro- 
vided: "All  prisoners  shall  be 
bailable  by  sufficient  sureties,  un- 
less for  capital  offenses,  when  the 
proof  is  evident."  Const,  art  1, 
§  11. 

In  Ex  parte  Schwartz,  2  Tex. 
App.  74,  it  was  said:  "The  consti- 
tutional provision  guaranteeing 
bail,  except  in  capital  cases,  relates 
to  persons  who  are  accused  before 
trial  and  conviction." 

In  Ex  parte  Heath,  227  Mo.  393, 
126  S.  W.  1031,  the  petitioner  had 
been  convicted  of  murder  and  sen- 
tenced to  life  imprisonment.  After 
he  had  perfected  his  appedl,  he  ajv 
plied  for  an  order  of  supersedeas 
staying  the  execution  of  said  sen- 
tence pending  his  appeal.  The  Con- 
stitution of  Missouri  provided  "that 
all  persons  shall  be  bailable  by  suf- 
ficient sureties,  except  for  capital 
offenses  when  the  proof  is  evident 
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and  the  presumption  great."   Const, 
art.  2,  §  24. 

The  supreme  court  of  that  state 
in  the  opinion  said:  "We  think  the 
construction  put  upon  the  Bill  of 
Rights  in  California  and  Texas,  in 
which  the  words  'before  conviction' 
are  omitted,  as  they  are  in  our  Con> 
stitution,  is  the  correct  one.  We 
think  the  language  of  §  24,  art.  2, 
of  our  Constitution,  clearly  refers 
to  the  right  of  bail  while  yet  there 
is  room  for  presumption,  and  while 
the  'proof  evident'  is  open  to  con- 
sideration by  the  court  or  judge  to 
whom  an  application  for  bail  is 
made,  and  not  to  a  time  when  pre- 
sumptions and  proofs  are  merged 
in  a  verdict  of  guilty.  In  3  Am. 
&  Eng.  Enc.  Law^  2d  ed.  p.  675,  it 
is  said :  'In  the  United  States,  after 
conviction,  no  constitutional  right 
to  bail  exists,  and  the  granting  of 
bail  rests  in  the  sound  discretion 
of  the  court.'    This  would  be  the 
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rule  in  this  state  under  our  consti- 
tutional provision  in  the  absence  of 
a  statute,  but  as  the  legislature,  by 
§  2702,  Rev.  Stat.  1899,  denies  bail 
where  the  defendant  appeals  or 
prosecutes  a  writ  of  error  from  a 
sentence  of  death  or  imprisonment 
in  the  penitentiary  for  life,  the 
courts  no  longer  have  the  power  to 
admit  to  bail  after  a  conviction  and 
sentence  either  of  death  or  impris- 
onment in  the  penitentiary  for  life." 
For  the  reasons  stated,  we  are 
of  opinion  that  §  6105,  Rev.  Laws, 
excepting  from  the  right  to  bail, 
pending  appeal,  one  under  sentence 
of  life  imprison- 
ment,   does    not    in-   law— aenylnic 

fringe  or  impair  Sjpe«iT""*'"* 
any  constitutional 
right  or  guaranty,  and  must  govern 
the  petitioner's  application,  and  it 
must  be,  and  is  accordingly,  denied. 
Armstrong  and  Matson,  JJ.,  con- 
cur. 


ANNOTATION. 


Cocstitutional  right  to  bail  pending  appeal  from  conviction. 


In  some  states  the  provisions  of  the 
Constitution  relating  to  bail  expressly 
state  that  the  right  to  bail  termi- 
nates upon  conviction,  and  therefore 
do  not  give  rise  to  the  question  here- 
in discussed. 

Except  in  Louisiana,  the  courts 
have  uniformly  taken  the  view  that 
the  constitutional  provision  that  all 
persons  shall  be  bailable,  except  for 
capital  offenses  where  the  proof  is 
evident  or  the  presumption  great,  does 
not  confer  a  right  to  bail  pending 
appeal  from  a  conviction. 

Arizona.  —  Re  Welisch  (1917)  18 
Ariz.  617,  163  Pac.  264. 

California.  —  Ex  parte  Voll  (1871) 
41  Gal.  29 ;  Ex  parte  Smallman  (1879) 
64  Gal.  S6;  Ex  parte  Brown  (1885) 
68  Gal.  177,  8  Pac.  829,  6  Am.  Grim. 
Kep.  66;  Ex  parte  Smith  (1891)  89 
Cal.  79,  26  Pac.  688. 

Colorado.  —  Romeo  v.  Downer 
(1920)  69  Colo.  281,  193  Pac.  559. 

Idaho.  —  Re  Schriber  (1911)  19 
Idaho,  631,  87  L.R.A.(N.S.)  693,  114 
Pac.  29. 


Mississippi.  —  Ex  parte  Dyson 
(1852)  25  Miss.  366. 

Missouri.  —  Ex  parte  Heath  (1910) 
227  Mo.  393,  126  S.  W.  1031. 

Nebraska.  —  Ford  v.  State  (1894) 
42  Neb.  418,  60  N.  W.  960.    ^ 

Nevada.  —  State  v.  AIcFarlin  (1917) 
41  Nev.  106, 167  Pac.  1011. 

North  Carolina.  —  State  v.  Ward 
(1828)  9  N.  C.  (2  Hawks)   448. 

Ohio.  —  State  v.  Clark  (1846)  15 
Ohio,  695. 

Oklahoma. — Ex  parte  Hbkndon  (re- 
ported herewith)  ante,  804. 

Tennessee.  —  Butt  v.  State  (1914) 
131  Tenn.  415,  175  S.  W.  529. 

Texas.  —  Ex  parte  Ezell  (1874)  40 
Tex.  461,  19  Am.  Rep.  32;  Ex  parte 
Scwartz  (1877)  2  Tex.  App.  74. 

Wyoming.  —  Re  Boulter  (1896)  6 
Wyo.  263,  39  Pac.  875. 

The  reasoning  of  the  leading  case 
on  the  point  (Ex  parte  Voll  (CaL) 
supra)  is  quoted  at  length  in  the  re- 
ported case  (Ex  paktb  Herndon,  ante, 
804),  and  need  not  be  repeated  here. 

In  State  v.  Ward  (N.  C.)  supra,  the 
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court  said:  "I  think  that  the  clause 
in  the  Constitution  which  declares 
that  all  prisoners  shall  be  bailable  by 
sufficient  securities,  unless  for  capital 
offenses  where  the  proof  is  evident  or 
the  presumption  great,  relates  entirely 
to  prisoners  before  conviction;  for 
although  the  words,  'where  the  proof 
is  evident  or-  the  presumption  great, 
relate  to  capital  cases  only — that  is, 
to  prisoners  in  capital  cases — the 
meaning  is  evidently  prisoners  before 
conviction ;  for  after  conviction  there 
is  no  such  thing  as  proof  and  pre- 
sumption. .  .  .  We  think  the  spirit 
of  our  law  requires  a  middle  course 
to  leave  it  to  the  sound  discretion  of 
the  judge  before  whom  the  appeal  is 
taken." 

So,  also,  in  Ex  parte  Heath  (Mo.) 
supra,  it  is  said:  "We  think  the 
language  of  §  24,  article  2,  of  our 
Constitution,  clearly  refers  to  the 
right  of  bail  while  yet  there  is  room 
for  presumption,  and  while  the  'proof 
evident'  is  open  to  consideration  by 
the  court  or  judge  to  whom  an 
application  for  bail  is  made,  and 
not  to  a  time  when  presumptions  and 
proofs  are  merged  in  a  "verdict  of 
guilty." 

In  Ford  v.  State  (Neb.)  supra,  it 
is  said:  "Turning  from  the  decisions 
to  the  Constitution,  we  are  impressed 
with  the  thought  that  the  use  of  the 
words  therein,  'all  persons,'  instead  of 
'all  persons  before  conviction,'  was 
for  a  purpose  and  not  accidental, 
since  the  one  proposition  then  settled 
by  forty  years  of  judicial  discussion 
was  that  the  two  provisions  could  not 
be  interpreted  to  mean  the  same 
thing.  Another  thought  suggested  in 
this  connection  is  that  the  constitu- 
tional guaranty  is  not  the  beginning 
of  the  law  of  the  subject,  but,  like 
kindred  provisions,  is  merely  a  dec- 
laration of  existing  rights.  The  use, 
therefore,  of  the  term  'bail,'  with- 
out words  of  limitation  or  qualifica- 
tion, would  seem  to  imply  bail  as 
understood  by  the  common  law,  or, 
more  accurately  speaking,  in  accord- 
ance with'  the  practice  before  the 
adoption  of  the  Constitution.  But 
in  their  reference  to  that  practice 
the  authorities  are  unfortunately  not 


harmonious.  For  instance,  it  is  inti- 
mated in  Longworth's  Case  (1852)  7 
La.  Ann.  247,  that  the  allowance  of 
bail  both  before  and  after  sentence 
was,  at  common  law,  within  the  dis- 
cretion of  the  court,  while  in  Ex  parte 
Ezell  (1874)  40  Tex.  451,  19  Am.  Rep. 
32,  the  opposite  conclusion  is  reached 
after  a  review  of  the  authorities. 
This  diversity  of  opinion  may,  it  is 
believed,  be  accounted  for  from  the 
fact  that,  while  it  was  customary  for 
the  King's  bench  to  admit  to  bail  after 
verdict  and  sentence,  such  practice 
was  not,  strictly  speaking,  in  accord- 
ance with  the  course  of  the  common 
law,  since  the  writ  of  error  was 
not  allowed  as  matter  of  right  to  re- 
view judgments  of  conviction  for  fel- 
onies, but  by  the  favor  of  the  King  or 
attorney  general.  2  Hawk.  P.  C.  654, 
655:  1  Bacon,  Abr.  175;  2  Hale,  P.  C. 
129;  Rex  v.  Saltash  (1680)  2  Shower, 
K.  B.  93,  89  Eng.  Reprint,  816;  Rex 
v.  Elwell  (1728)  2  Strange,  794,  93 
Eng.  Reprint,  853.  Kurd,  Habeas 
Corpus,  §§  428^33.  Perhaps  the 
practice  in  the  Supreme  Court  of  the 
United  States  affords  the  most 
satisfactory  interpretation  of  the  rule 
at  common  law,  since,  as  we  have  seen, 
the  power  of  that  court  with  respect 
to  the  subject  is  not  defined  either  by 
statute  or  by  the  Constitution.  We 
must,  therefore,  reject  the  doctrine  of 
the  cases  which,  on  the  one  hand,  deny 
the  discretion  of  the  court  to  admit  to 
bail  after  sentence,  and  which,  on  the 
other  hand,  deny  the  discretion  to  re- 
fuse. Thfr  sound  rule,  as  already  inti< 
mated,  is  that  of  the  common  law,  and 
which  recognizes  the  power  of  the 
court  to  admit  to  bail  upon  a  showing 
of  probable  error  which  would  call 
for  a  reversal  of  the  judgment  in  all 
save  the  exceptional  cases  mentioned 
in  the  Constitution." 

In  Ex  parte  Ezell  (Tex.)  supra,  the 
court  justifies  its  construction  of  the 
constitutional  provision  as  follows: 
"In  all  of  the  first  constitutions  of  the 
several  American  states  many  provi- 
sions for  the  protection  of  personal 
rights  and  liberties  were  inserted, 
most  of  which  related  to  freedom 
from  illegal  restraint  and  the  insur- 
ance of  a  speedy  and  impartial  trial 
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for  alleged  offenses.  They  were,  for 
the  most  part,  extracted  from  the 
Magna  Charta,  Bill  of  Rights,  and 
Habeas  Corpus  Act  of  England,  and 
extended  to  embrace  still  other  prin- 
ciples which,  though  advocated  by  the 
friends  of  freedom,  had  not  become 
a  part  of  the  British  Constitutiqn. 
If  we  look  back  through  the  long 
straggle  against  the  tyranny  and  op* 
pressions  by  which  these  great  rights 
were  secui-ed,  it  will  be  found  that 
the  grievances  complained  of  related 
to  the  treatment  of  prisoners  before 
trial  and  conviction,  and  not  after. 
Hurd,  Habeas  Corpus,  78,  90,  92;  Hal- 
lam,  Const.  History,  140.  It  is  not 
believed  that  it  was  ever  a  matter  of 
great  complaint  that  the  granting  of 
a  writ  of  error  to  revise  a  judgment 
of  conviction  was  only. by  the  consent 
of  the  King's  counsel,  and  that  dur- 
ing its  pendency  the  defendant  was 
never  bailed  in  convictions  of  felony, 
except  as  matter  of  favor  in  such 
cases  as  the  judges  were  satisfied 
should  not  be  sustained  or  enforced 
on  account  of  some  defect  in  law  or 
fact.  Hurd,  Habeas  Corpus,  430,  431, 
446;  Fisher's  Dig.  Crim.  Law,  'Error 
and  Appeal,'  592.  The  court  of  King's 
bench  had  the  right  to  bail  after,  as 
well  as  before,  conviction.  Concern- 
ing its  exercise  Hawkins  uses  the 
following  strong  language:  'Bail  is 
only  proper  where  it  stands  indiffer- 
ent whether  the  party  be  guilty  or 
innocent  of  the  accusation  against 
him,  as  it  often  does  before  his  trial; 
but  where  that  indifference  is  re- 
moved, it  would,  generally  speaking, 
be  absurd  to  bail  him.'  Hurd,  Habeas 
Corpus,  430,  431.  Thus  it  would 
seem  most  likely  that  the  prisoners 
to  whom  was  intended  to  be  secured 
the  absolute  right  of  bail  were  those 
charged  with  offenses  before  trial  and 
conviction." 

In  Re  Boulter  (1895)  5  Wyo.  263,  39 
Pac.  875,  it  is  said:  "The  guaranty 
of  our  Constitution  is  the  familiar  one 
of  a  speedy  trial  before  an  impartial 
jury,*  and  the  right  to  admission  to 
bail  pending  the  trial,  save  only  in 
capital  cases  where  the  proof  is  evi- 
dent or  the  presumption  great,  and 
these  words  of  limitation  to  the  grant 


of  right  to  the  citizen .  explain,  the 
meaning  of  the  entire  guaranty.  In 
eapital  offenses,  after  conviction,  the 
presumption  is  always  great  and  the 
proof  evident  of  the  guilt  of  the.  de- 
fendant, and  therefore  bail  is  not 
granted  to  one  convicted  of  a  eapital 
crime.  This  seems  a  guide  tO'  lead  to 
the  determination  of  the  time  when 
the  constitutional  guaranty  of  the 
right  to  give  bail  ceaaes.  All  persons 
thus  granted  the  right  must  neces- 
sarily be  of  the  same  general  class, 
namely,  those  accused  of  crime  and 
before  conviction.  The  constitutional 
provision,  being  thus  construed, 
affords  bail  to  all  persons  accused  of- 
crime  less  than  capital  before  con- 
viction, and  it  therefore  grants  no 
such  right  after  conviction,  for  at 
that  time,  and  thereafter,  so  f»r  as 
the  Constitution  is  concerned,  the 
right  to  bail  is  left  as  it  existed  at 
common  law — a  matter  of  discretion 
to  be  exercised  by  the  proper  courts 
and  their  judges." 

But  in  Re  Longworth  (1852)  7  La. 
Ann.  247,  a  like  constitutional  provi- 
sion was  held  by  a  divided  court  to 
confer  an  absolute  right  to  bail  pend- 
ing appeal  from  a  conviction,  on  the 
ground  that  at  .common  law  there  was 
a  discretion  to  admit  to  bail  after 
conviction  which  such  constitutional 
provision  operated  to  remove.  The 
court,  after  referring  to  the  contrary 
opinion  expressed  in  State  v.  Ward 
(1823)  9  N.  C.  (2  Hawks)  443,  supra, 
said:  "We  cannot  so  interpret  the 
clause  in  our  Constitution,  the  words 
of  which  are  plain,  unambiguous,  and 
imperative,  that  all  prisoners  shall 
be  bailable  by  sufficient  securities, 
unless  for  capital  offenses.'  They  are 
entitled  to  be  bailed  as  a  matter  of 
right,  and  the  judge  has  no  discretion 
except  in  fixing  the  amount  of  the 
security.  It  has  been  argued  that  the 
conviction  leaves  no  doubt  of  the 
guilt  of  the  accused.  That  is  not 
absolutely  certain,  since  an.  appeal 
is  allowed  by  the  Constitution  and 
laws  of  the  state.  But  suppose  the 
guilt  certain,  it  is  not  more  so  than  if 
an  individual,  accused  of  perjury  or 
forgery,  should  voluntarily  declare  in 
writing,  under  his  signature,  that  he 
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had  committed  the  perjury  or  forgery 
of  which  he  was  accused;  and  yet  it 
will  not  be  denied  that  our  Constitu- 
tion allows  him,  in  such  case,  to  be 
bailed  until  sentenced  to  punishment. 
So,  in  this  case,  the  prisoner  is  not 
undergoing  the  sentence  of  the  law 
for  his  crime,  but  is  a  prisoner  await- 
ing the  final  determination  of  his  case 
by  the  supreme  court,  to  which  the 
63d  article  of  the  Constitution  allows 
him  an  appeal.  The  probability  of  an 
offender  absconding — at  least,  when 
the  opinion  of  the  supreme  couirt  is 
known  to  be  adverse  to  him — has  been 
much  pressed  in  the  argument.  The 
'argument  has  great  weight  against 
the  provision  in  our  Constitution;  but 
while  the  provision  exists  the  dan- 
ger must  be  counteracted,  as  much  as 
possible,  by  the  amount  of  bail 
to  be  required." 

The  case  was,  however,  one  of 
peculiar  hardship,  as  the  prisoner  had 
been  convicted  of  the  offense  of  lar- 
ceny and  sentenced  to  imprisonment 
in  the  penitentiary  for  one  year.  He 
took  an  appeal  to  the  supreme  court, 
but  immediately  afterward  was  par- 
doned by  the  governor,  or  rather  re- 
prieved under  the  peculiar  statute  of 
that  state  then  in  force,  which  pro- 
vided that  the  object  of  executive 
clemency  should  be  confined  in  the 
parish  prison  until  the  meeting  of  the 
next  legislature, — which,  in  this  case, 
did  not  convene  in  regular  session 
for  two  years, — in  order  that  the 
sense  of  the  senate  might  be  made 
known  as  to  their  concurrence  with 
the  executive  in  a  pardon. 

The  provision  of  the  Louisiana  Con- 
stitution on  this  subject  was  subse- 
quently amended  by  expressly  except- 
ing the  case  of  conviction  for  an 
offense  punishable  with  death  or  im- 
prisonment at  hard  labor  from  the 
guaranty  of  the  right  to  bail;  and 
under  the  amended  provision  it  was 
held,  in  State  v.  Anselm  (1891)  43  La. 
Ann.  195,  8  So.  683,  that  in  case  a 
defendant  is  charged  with,  and  has 
been  convicted  of,  a  crime  which  is 
necessarily  punishable  with  imprison- 
ment at  hard  labor,  and  upon  motion 
and  arrest  of  judgment  the  indictment 
is  held  to  be  defective  and  wanting 


in  essential  averment,  and  set  aside, 
he  is  not  entitled  to  bail  pending  a 
suspensive  appeal  on  the  part  of  the 
state. 

Under  this  constitutional  provision, 
where  the  sentence  pronounced  is  not 
that  of  death  or  imprisonment  at  hard 
la}>or,  the  convict  is  entitled,  upon 
application,  to  be  released  on  bail 
pending  appeal  (State  ex  rel.  CoUette 
(1901)  106  La.  221,  30  So.  746,  12  Am. 
Grim.  Rep.  61;  State  v.  Williamson 

(1914)  186  La.  662,  65  So.  877),  and 
a  defendant  convicted  of  a  misde- 
meanor in  an  unappealable  case  is 
entitled  to  be  released  on  bail  during 
the  pendency  in  the  supreme  court  of 
his  application  for  a  review  of  such 
conviction    (State    v.    Hollingsworth 

(1915)  137  La.  144,  68  So.  387).  But 
he  is  not  entitled  to  be  admitted  to 
bail  pending  an  appeal,  where  he  has 
been  sentenced  to  serve  at  hard  labor 
in  the  penitentiary.  State  v.  Williams 
(1903)  110  La.  967,  86  So.  140. 

And  one  convicted  of  an  offense, 
the  sentence  for  which,  yet  to  be  pro- 
nounced, may  be  imprisonment  at 
hard  labor,  is  not  entitled  to  bail  be- 
tween the  time  of  his  conviction  and 
that  when  sentence  is  to  be  passed 
upon  him.  State  v.  Vion  (1856)  12 
La.  Ann.  688;  State  ex  rel.  Collette 
(1901)  106  La.  221,  30  So.  746,  12  Am. 
Crim.  Rep.  51. 

In  Re  ComoUi  (1905)  78  Vt.  837,  63 
Atl.  184,  it  was  held  that  a  constitu- 
t;ional  provision  that  "all  prisoners, 
unless  in  execution  or  conmiltted  for 
capital  offenses  when  the  proof  is 
evident  or  the  presumption  great, 
shall  be  bailable  by  sufficient  sure- 
ties," did  not  entitle  one  convicted  of 
a  misdemeanor  and  sentenced  to  the 
house  of  correction,  and  who  was  in 
the  custody  of  the  sheriff  on  the 
mittimus,  to  bail  pending  appeal, 
though  the  final  commitment  had  not 
been  made. 

There  is  no  right,  under  the  Federal 
Constitution,  to  bail  in  any  case  after 
conviction.  Ex  parte  Harlan  (1909) 
180  Fed.  119,  afiirmed  in  (1910)  218 
U.  S.  442,  54  L.  ed.  1101,  31  Sup.  (X 
Rep.  44,  21  Ann.  Cas.  849. 

The  right  to  bail  pending  an  appeal 
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IS  not  given  Dy  the  provisions  oi  g 
2,  article  4,  of  the  Federal  Constitu- 
tion, that  '^he  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the 
several  states,"  since  such  provision 
does  not  make  the  privileges  and 
immunities  enjoyed  by  the  citizens  of 


one  state,  under  its  constitution  ana 
laws,  the  measure  of  the  privileges 
and  immunities  to  be  enjoyed  as  of 
right  by  a  citizen  of  another  state, 
under  its  Constitution  and  laws.  Mc- 
Kane  v.  Durston  (1894)  153  U.  S.  684, 
38  L.  ed.  867,  14  Sup.  Ct.  Rep.  913. 

E.  S.  0. 


C.  R.  HARRILD,  Doing  Business  under  the  Name  and  Style  of  Harrild's 

Factory,  Respt., 

V. 

,    SPOKANE  SCHOOL  DISTRICT  NO.  81,  Appt. 

Waahingtcn  Supretne  Court  (Dept.  No.  2)  —Aupuat  23,  1020, 
(112  Wash.  266,  192  Pac.  1.) 

Contract  —  for  manufacture  of  chattels  —  substantial  compliance. 

1.  Substantial  compliance  with  plans  and  specifications  is  sufficient  in 
a  contract  for  manufacture  of  tables  and  desks. 
[See  note  on  this  question  begimning  on  page  816.] 


Jury  —  action  for  purchase  price. 

2.  An  action  for  the  contract  price 
of  manufactured  articles  in  which  the 
defense  is  failure  to  comply  with  the 
contract  is  one  at  law  to  be  tried  by 
a  jury. 


Appeal  —  refusal  to  admit  evidence 

for  comparison. 

3.  It  is  not  reversiblp  error  to  re- 
fuse, in  an  action  to  recover  the  pur- 
chase price  of  manufactured  articles, 
which  is  defended  on  the  ground  that 
the  contract  was  not  complied  with, 
to  permit  the  introduction  in  evidence 
of  other  articles  for  comparison. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for 
Spokane  County  (Huneke,  J.)  denying  motions  for  nonsuit  and  for  judg- 
ment notwithstanding  a  verdict  for  plaintiff,  in  an  -action  brought  to 
recover  the  contract  price  of  certain  articles  manufactured  by  plaintiff  for 
defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Joseph  B.  Lindsley  and  Fred     have  prejudiced  the  rights  of  the  plain- 


J.  Cmuiingham,  for  appellant: 

Defendant  clearly  sought  a  rescis- 
sion of  the  contract. 

Schroeder  v.  Hotel  Commercial  Go. 
84  Wash.  685,  147  Pac.  417. 

Where  an  equitable  defense  is  inter- 
posed, converting  the  action  into  an 
equity  suit,  plaintiff  is  not  entitled 
as  a  matter  of  right  to  a  jury  trial. 

Nolan  v.  Pacific  Warehouse  Co.  67 
Wash.  173,  121  Pac.  451,  Ann.  Cas. 
1913D,  167. 

The  request  made  by  the  defendant 
for   admission   of  models   could   not 


tiflf,  and  it  would  have  been  of  ma- 
terial aid  in  bringing  out  clearly  the 
particular  defense  made  by  it. 

Schroeder  v.  Hotel  Commercial.  Co. 
supra;  Kelly  v.  Spokane,  83  Wash.  56, 
145  Pac.  57. 

Plaintiff,  in  order  to  fulfil  his  con- 
tract, had  to  comply  strictly  with  the 
plans,  drawings,  and  specifications, 
in  the  manufacture  of  the  special 
articles  of  furniture  ordered  by  de- 
fendant. 

Springfield  Shingle  Co.  v.  Edgecomb 
Mill  Co.  52  Wash.  620,  35  L.R.A.(N.S.) 
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258,  101  Pac.  233;  Fairbanks,  M.  &  Co. 
V.  Walker,  76  Kan.  903,  17  L.R.A.(N.S.) 
558,  92  Pac.  1129;  23  R.  C.  L.  p.  1420. 
Messrs.  Plummer  &  Lavin  for  re- 
spondent. 

Bridsres,  J.,  delivered  the  opinion 
of  the  court : 

The  respondent  entered  into  a 
contract  with  the  appellant  where- 
by he  agreed  to  manufacture  and 
deliver  twenty-four  drawing  tables 
and  twenty-four  drawing  desks, 
which  the  appellant  desired  to  use  in 
the  line  arts  and  mechanical  draw- 
ing department  of  one  of  the  schools 
in  the  city  of  Spokane.  The  con- 
tract price  for  the  tables  was  $253, 
and  for  the  desks  $628.  The  con- 
tract provided  that  the  respondent 
should  manufacture  these  articles 
in  accordance  with  certain  plans  and 
specifications  furnished  to  him.  In 
due  course  the  articles  were  deliv- 
ered to  the  appellant,  which  refused 
to  accept  or  pay  for  them  on  the 
ground  that  they  were  defective  and 
were  not  constructed  in  accordance 
with  the  contract.  Thereupon  the 
respondent  sued  for  the  contract 
price,  and  the  appellant  defended 
on  the  grounds  above  indicated. 
There  was  a  verdict  for  the  respond- 
ent, and  judgment  was  entered 
thereupon,  from  which  this  appeal 
is  taken.  The  appellant's  motions 
for  nonsuit,  for  judgment  notwith- 
standing the  verdict,  and  for  a  new 
trial,  were  denied. 

Appellant  first  contends  that  its 
demand  that  the  case  be  tried  by,  the 
court  without  a  jury,  or,  if  tried  by 
a  jury,  that  its  verdict  be  consid- 
ered advisory  only,  should  have 
been  granted.  It  seems  to  us  that 
the  case  is  strictly  one  of  law,  and 
not  one  of  equity. 
i:jrc:i";?iir  The  purpose  of  the 
action  was  to  recov- 
er a  sum  of  money ;  the  defense  was, 
in  .substance,  that  there  was  no  in- 
debtedness to  the  respondent  be- 
cause the  latter  had  not  complied 
with  the  contract.  We  are  satisfied 
the  court  was  right  in  ruling  tiiat 
the  case  was  one  triable  by  a  jury. 

One  of  the  chief  questions  in- 
volved   was    whether    or   not   the 


manufactured  ari;icles  were  con- 
structed in  accordance  with  the 
plans  and  specifications,  aiid  were 
of  good  workmanship.  During  the 
trial  the  appellant  asked  permission 
to  display  before  the  jury  not  only 
the  articles  in  question,  but  also  oth- 
er manufactured  desks  to  be  used  as 
models  for  comparison  purposes. 
The  court  permitted  only  the  ar- 
ticles in  dispute  to  be  shown  to  the 
jury,  and  refused  the  remainder  of 
appellant's  request.  We  do  not  find 
any  reversible  error  in  this.  The 
appellant  did  not 
indicate  the  kind  of  u^SSmTnti" 
model  desks  he  de-  JSJJJJ.J"  "•"" 
sired  for  compari- 
son purposes.  It  was  not  shown 
whether  they  were  finished  or  un- 
finished, whereas  those  involved  in 
this  action  were  not  painted  or  var- 
nished. It  was  not  shown  that  the 
model  desks  were  to  be  of  the  same 
kind,  quality,  and  character  as  those 
involved  in  this  action.  In  any 
event,  it  was  entirely  discretionary 
with  the  trial  court  whether  it 
would  permit  these  comparisons. 

The  chief  argument  presented  to 
this  court  for  the  reversal  of  the 
case  is  based  on  the  instructions  to 
the  jury.  The  court,  in  substance, 
instructed  that  if  the  respondent 
had  honestly  and  faithfully  tried  to 
follow  and  comply  with  the  plans 
and  specifications,  and  that  the 
tables  and  desks  were  substantially 
as  required  by  the  contract,  then  the 
respondent  would  be  entitled  to 
maintain  his  action.  In  other 
words,  the  theory  of  the  trial  court 
was  that  a  substantial  compliance 
was  all  that  the  law  required.  The 
appellant  seems  to  admit  that  in 
building  contracts  a  substantial 
compliance  is  sufiicient,  but  con- 
tends that  the  rule  does  not  apply 
to  articles  manufactured  for  a  spe- 
cial purpose,  as  in  this  case.  In 
other  words,  it  takes  the  position 
that  there  must  be  a  strict  compli- 
ance with  a  contract  for  the  manu- 
facture of  a  chattel  for  a  specific 
use. 

The  common  law  required  a  strict 
compliance  with  the  terms  of  all 
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realized  that  this  strict  rule  was  li- 
able to,  and  often  did,  work  a  great 
injustice,  and  at  a  somewhat  early 
period  the  equity  courts  began  to 
work  a  relaxation  of  the  common- 
law  rule.  Following  the  lead  of 
equity,  the  law  courts  soon  began  to 
recognize  the  justness  of  the  sulv 
stantial-compliance  rule,  and  first 
applied  it  to  building  contracts,  and 
at  the  present  time  it  is  almost  uni- 
versally held  that  a  substantial  com- 
pliance is  sufficient  in  such  con- 
tracts. This  court  has  long  since 
adopted  and  followed  this  rule. 
Mortimer  v.  Dirks,  57  Wash.  402, 
107  Pac.  184;  Windham  v.  Inde- 
pendent Teleph.  Co.  35  Wash.  166, 
76  Pac.  936;  Schmidt  v.  North 
Yakima;  12  Wash.  121,  40  Pac.  790. 
But  the  question  in  this  case  is 
whether  the  substantial-compliance 
doctrine  should  apply  to  a  contract 
such  as  is  involved  here.  It  must  be 
admitted  that  the  decisions  of  the 
courts  are  not  altogether  harmoni- 
ous on  this  question. 

It  is  argued  that  the  strict-com- 
pliance rule  of  the  common  law  has 
been  relaxed  by  the  courts  in  build- 
ing contracts,  because,  in  those  in- 
stances, the  construction  is  upon  fhe 
land  of  another,  and  cannot  be  re- 
moved, and  that  it  would  be  unjust, 
under  those  circumstances,  to  re- 
quire one  who  has  substantially,  but 
not  strictly,  complied  with  the  con- 
tract, to  lose  all  of  his  work  and 
material.  But  this  same  reason 
would  equally  apply  to  contracts  for 
the  manufacture  of  chattels  for  spe- 
cial use,  for,  while  the  manufactur- 
er may  carry  away  the  article,  it  is 
of  but  little,  if  any,  use  or  value  to 
him.  He  will  have  lost  his  material 
and  work,  in  the  one  instance,  al- 
most to  the  same  extent  as  in  the 
other.  In  equity  the  substantial- 
compliance  rule  is  applied  to  almost 
all  contracts,  and  the  party  is  per- 
mitted to  recover  as  for  a  complet- 
ed performance,  less  such  damages 
as  the  other  party  may  have  been 
put  to  by  reason  of  the  matters  not 
performed.  13  C.  J.  691;  9  Cyc. 
601.     If  justice  requires  the  doc- 


be  applied  to  build- 
inir  contracts,  we  ©•■*»•«*-•**»  _. 
see  no  good  or  log-  cii««tei»-««b. 
ical  reason  why  it  ^'cV.**'  ~'"'"- 
should  not,  on  the 
same  grounds,  be  made  applicable 
to  contracts  of  the  character  here  in- 
volved. At  page  966,  vol.  6  R.  C.  L., 
it  is  said :  "By  the  common  law  a 
parly  to  a  contract  was  compelled  to 
show  a  literal  performance  of  the 
stipulations  of  it,  before  he  could 
claim  damages  for  a  nonperform- 
ance against  the  other.  Expres- 
sions in  some  of  the  more  recent 
cases  seem  to  indicate  a  tendeni^  to 
relax  the  rigor  of  this  rule.  Thus,  it 
is  said  that  the  law  looks  to  the  spir- 
it of  a  contract,  and  not  the  letter 
of  it,  and  that  the  question,  there- 
fore, is  not  whether  a  party  has 
literally  complied  with  it,  but 
whether  he  has  substantially  done 
so.  Other  courts  have  said  that 
substantial,  and  not  exact,  perform- 
ance, accompanied  by  good  faith,  is 
all  the  law  requires  in  the  case  of 
any  contract  to  entitle  a  party  to  re- 
cover on  it.  Although  a  plaintiff  is 
not  absolutely  free  from  fault  or 
omission  in  every  particular,  the 
court  wiU  not  turn  him  away  if  he 
has  in  good  faith  made  substantial 
performance,  but  will  enforce  his 
rights  on  the  one  hand,  and  preserve 
the  rights  of  the  defendant  on  the 
other,  by  permitting  a  recoupment 
Such  statements  would  appear  to  be 
especially  applicable  to  cases  in 
which,  in  view  of  the  nature  of  the 
contract,  a  substantial  compliance 
must  have  been  contemplated  by  tiie 
parties." 

See  also  13  C.  J.  690. 

In  the  case  of  Gillespie  Tool  Co.  ▼. 
Wilson,  123  Pa.  19,  16  AtL  36,  it  is 
said:  "The  equitable  doctrine  of 
substantial  performance  is  intended 
for  the  protection  and  rdief  of 
those  who  have  faithfully  and  hon- 
estly endeavored  to  perform  their 
contracts  in  all  material  and  sub- 
stantial particulars,  so  that  their 
right  to  compensation  may  not  be 
forfeited  by  reason  of  mere  tech- 
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nical,  inadvertent,  or  unimportant 
omissions  or  defects." 

In  the  case  of  Meincke  v.  Falk,  61 
Wis.  623,  50  Am.  Rep.  157, 21  N.  W. 
785,  the  contract  was  for  the  con- 
struction of  a  carriage  like  another 
carriage,  which  was  to  be  used  as  a 
model.  It  appears  that,  although 
the  carriage,  when  constructed,  was 
as  good  as  the  model  carriage,  and 
was  substantially  the  same,  yet 
there  were  minor  and  unimportant 
differences.  On  this  account  the  de- 
fendant refused  to  accept  the  manu- 
factured article.  It  was  held  that 
the  trial  court  was  in  error  in  tak- 
ing the  case  from  the  jury.  The 
court  said:  "To  say  that  tiie  par- 
ties intended  that  the  two  carriages 
should  be  precisely  alike  in  every 
unimportant  particular,  that  there 
should  not  be  the  least  difference 
between  them  in  any  part,  however 
slight,  would  be  placing  upon  the 
language  used  a  forced  and  unrea- 
sonable construction.  It  is  impos- 
sible for  any  mechailic  to  make  even 
two  spokes  precisely  alike,  so  that  a 
glass,  or  possibly  the  naked  eye, 
cannot  detect  some  slight  difference 
between  them." 

The  case  of  Leeds  v.  Little,  42 
Minn.  414,'  44  N.  W.  309,  was  one 
concerning  the  erection  of  a  build- 
ing upon  the  premises  of  another, 
but  the  language  of  the  court  is  suf- 
ficiently broad  to  be  applicable  to 
cases  of  this  character.  The  court 
said:  "In  many  cases,  such  as 
building  contracts,  notwithstanding 
the  most  honest,'  diligent,  and  intel- 
ligent effort  to  fully  perform  in 
every  particular,  yet,  owing  to  over- 
sight, inadvertence,  or  some  excus- 
able mistake,  very  often  some  slight 
omissions  or  defects  may  be  discov- 
ered. To  bold  that  a  builder  could 
not,  in  any  such  case,  recover  on  his 
contract,  would  be  too  rigid  a  rule 
to  apply  to  the  pvactical  affairs  of 
life.  Substantial  performance  is  all 
that  reason  or  the  law  requires. 
Literal  compliance  in  every  detail 
is  not  required.  This  is  the  rule  ap- 
plicable to  contracts  generally." 

At  page  2147,  vol.  3,  of  Page  on 
Contracts,  it  is  said :    "The  doctrine 


of  substantial  performance  is  by  do 
means  limited  to  building  contracts. 
If  any  contract  is  performed  sub- 
stantially, recovery  can  be  had 
thereon  subject  to  recoupment  of 
damages,  if  any." 

To  the  same  general  effect  see  the 
following  cases:    Newport  v.  New- 

Eort  &  C.  Bridge  Co.  90  Ky.  193,  8 
,.R.A.  484,  13  S.  W.  720;  Peterson 
v.  Mayer,  46  Minn.  468,  13  L.RJ^. 
72,  49  N.  W.  245;  Foeller  v.  Heintz, 
24  L.R.A.(N.S.)  327,  and  note,  137 
Wis.  169, 118  N.  W.  543. 

The  appellant  cites  23  R.  C.  L.  p. 
1418,  as  laying  down  the  rule  of 
strict  performance.  There  it  is 
said:  "Where  the  contract  is  for 
the  sale  of  unidentified  property,  or 
property  not  in  existence,  and  the 
contract  requires  that  it  be  of  a  cer- 
tain character  or  quality,  the  re- 
quirement as  to  quality,  etc.,  is  not 
a  mere  warranty,  but  a  condition 
precedent  to  a  valid  tender  by  the 
seller,  and  if  the  property  is  not  of 
the  kind  called  for  by  the  contract, 
there  is  no  obligation  on  the  buyer 
to  accept;  and  this  is  true  though 
the  article  is  one  which  was  to  be 
specially  manufactured  by  the  sell- 
er. In  the  latter  case  the  doctrine 
of  substantial  performance,  with  al- 
lowance to  the  buyer  of  a  deduction 
with  respect  to  the  matter  in  which 
the  article  falls  short  of  the  require- 
ments called  for  by  the  contract,  is 
not  to  be  applied." 

But  this  is  said  with  reference  to 
sales,  and  is  not  applicable  to  con- 
tracts of  the  nature  of  the  one  at 
bar.  The  case  of  Springfield 
Shingle  Co.  v.  Edgecomb  Mill  Co.  62 
Wash.  620,  35  L.R.A.(N.S.)  258, 
101  Pac.  233,  cited  and  greatly  re- 
lied upon  by  the  appellant,  is  such 
an  instance  as  is  referred  to  in  the 
last  quotation  from  Ruling  Case 
Law.  In  that  case  one  party  agreed 
to  sell,  and  the  other  to  buy,  "Star- 
A-Star"  grade  of  shingles.  The 
manufacturer,  however,  furnished 
an  inferior  grade  of  shingles,  of 
much  less  value,  and  the  court  held 
that  the  purchaser  was  not  required 
to  take  them.  It  seems  hardly  nec- 
essary to  point  out  the  many  dis- 
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and  this  one.  It  seems  to  us  not  to 
be  in  point  in  any  regard. 

We  are  prepared  to  hold,  and  do 
hold,  that  the  doctrine  of  substan- 
tial performance  applies  not  only  to 
building  contracts,  but  to  all  con- 
tracts  for  the  construction  of  chat- 
tels according  to  plans  and  specifica- 
tions, for  a  special  use. 

The  appellant  complains  that  the 
court  erred  in  not  giving  its  re- 
quested instruction  No.  3,  reading 
as  follows:  "You  are  instructed 
that  the  plans,  drawings,  and  speci- 
fications are  a  part  of  the  contract 
which  the  plaintiff  and  defendant 
entered  into  for  the  manufacture 
and  sale  of  the  articles  of  furniture 
mentioned  therein,  and  the  plaintiff 
must  show  by  a  preponderance  of 
the  evidence  in  this  case  that  he 
complied  strictly  with  said  con- 
tract, drawings,  and  specifications 
in  all  material  particulars  in  the 
manufacture  of  said  articles  before 
he  can  recover  herein." 

We  think  this  request  is,  in  sub- 
stance, the  same  as  the  instructions 


for  it  has 
been  held  that:  " 'Substantial  per^ 
formance'  means  strict  perform- 
ance in  all  essentials  necessary  to 
the  full  accomplishment  of  the  pur- 
poses for  which  the  thing  contracted 
for  was  designed.  Failure  as  to  any 
of  such  features,  whether  in  good 
faith  or  bad  faith,  any  departure 
from  the  contract  not  caused  by  in- 
advertence or  unavoidable  omis- 
sion, any  defect  so  essential  'as  that 
the  object  which  the  parties  intend- 
ed to  accomplish — ^to  have  a  speci- 
fied amount  of  work  performed  in  a 
particular  manner — is  not  accom- 
plished,' is  inconsistent  with  sub- 
stantial performance  of  the  con- 
tract." Manning  v.  School  Dist. 
124  Wis.  84,  102  N.  W.  366. 

In  fact,  some  of  the  courts  hold 
that  substMitial  performance  means 
full  performance  according  to  the 
fair  intent  of  the  parties.  13  C.  J. 
691,  and  cases  cited. 

We  think  the  court  properly  sub- 
mitted the  case  to  the  jury.  The 
judgment  is  affirmed. 

Holcomb,  Ch.  J.,  and  Tohnan; 
Mount,  and  Fullerton,  JJ.,  concur. 


ANNOTATION. 


Substantial  perfomuuice  of  contract  for  manufacture  or  aale  of  article. 


I.  In  general,  816. 

II,  Substantial  compliance  amounting  to 
complete  performance  or  the  equiva- 
lent  thereof,  817. 
IIIj  Substantial   compliance   as   beingr  a 
question  for  the  jury,  822. 

1.  In  general. 

It  is  a  general  rule  that,  where  per- 
sonal property  is  sold  by  description 
or  sample,  the  buyer  cannot  be  held 
liable  for  the  purchase  price  unless 
the  seller  tenders  property  of  the  kind 
called  for  in  the  contract.  23  R.  C.  L. 
p.  1418,  §242  (sale). 

It  does  not  follow,  however,  that  the 
property  tendered  by  the  seller  must, 
in  all  respects,  answer  the  description 
of  the  property  contained  in  the  con- 
tract. It  is  generally  sufficient  in  this 
regard  if  the  property  tendered  fairly 
and  reasonably  corresponds  to  the  de- 
scription in  all  material  respects;  in 


features  not  going  to  the  essential  re- 
quirements of  the  description,  sub- 
stantial compliance  by  the  seller  as 
to  the  property  he  tenders  is  sufHcient, 
provided  he  has  in  good  faith  attempt- 
ed to  comply  with  the  contract. 

While  the  case  is  not  within  the 
scope  of  this  annotation  as  to  facts, 
attention  may  be  called  to  the  doctrine 
stated  in  Viles  v.  Barre  &  M.  Traction 
&  P.  Co.  (1906)  79  Vt.  311,  65  Atl.  104, 
to  the  effect  that  the  phrase  "sub- 
stantial performance"  is  used  in  two 
senses.  Sometimes  it  means  full  per- 
formance according  to  the  fair  intent 
of  the  contract,  and  permits  recovery 
on  the  contract  without  recoupment; 
sometimes  it  means  something  dis- 
tinctly short  of  full  performance. 

The  eases  holding  that  a  substantial 
compliance  with  the  contract  of  sale  is 
sufficient  are  of  three  classes:     One 


Digitized  by 


Google 


«16 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


class  of  cases  holds  the  contract  ful- 
filled if  the  deviation  from  the  prop- 
erty described  is  so  immaterial  that 
it  is  substantially  identical  (cases  of 
this  character  are  not  included  in  this 
annotation) ;  another  class  of  cases 
holds  that  the  tender  of  property  is 
sufficient  where  it  substantially  com- 
plies with  the  description  contained 
in  the  contract,  apparently  to  such  an 
extent  as  to  raise  no  question  of  the 
right  of  the  buyer  to  recoup  damages 
on  account  of  any  variance ;  the  third 
class  of  cases  recognizes,  at  least,  that 
there  is  a  stabstantial  compliance,  al- 
though the  variance  is  of  sufficient  im- 
portance so  that  the  property  is  worth 
less  to  the  buyer,  and  that  to  the  ex- 
tent of  his  damage  he  is  entitled  to 
recoup  from  the  purchase  price. 

While  several  cases,  of  which  the 
reported  case  (Harkild  v.  Spokane 
School  Dist.  ante,  811)  is  representa- 
tive, assert  that  the  doctrine  of  sub- 
stantial performance,  applicable  to 
building  contracts,  is  also  applicable 
to  contracts  for  the  sale  of  personalty, 
few,  however,  consider  the  question 
with  regard  to  the  right  to  claim  sub- 
stantial performance  where  there  is 
such  a  failure  as  to  entitle  the  buyer 
to  a  deduction  from  the  contract  price, 
and  in  no  case,  apparently,  has  such 
a  deduction  been  made;  since,  where 
the  point  has  been  pressed,  the  case 
has  been  disposed  of  upon  the  ground 
that  there  was  a  substantial  variance 
between  the  article  tendered  and  that 
contracted  for,  which  prevented  re- 
covery. In  this  regard  it  is  worthy  of 
note  that  the  doctrine  is  not  denied 
in  any  case. 

In  the  reported  case  (Habkild  v. 
Spokane  School  Dist.)  it  is  asserted 
that  the  doctrine  of  substantial  com- 
pliance, which  applies  in  a  construc- 
tion contract,  also  applies  in  a  con- 
tract for  the  manufacture  and  sale  of 
an  article,  such  as  drawing  tables  and 
drawing  desks,  and  the  buyer  cannot 
refuse  to  receive  and  pay  for  them  on 
the  ground  that  the  articles  were  not 
literally  in  accordance  with  the  speci- 
fications of  the  contract.  The  court, 
however,  submitted  to  the  jury  the 
question  as  to  whether  the  seller  had 
honestly  and  faithfully  tried  to  follow 
and  comply  with  the  plans  and  speci- 


fications, and  instructed  them  that  if 
he  had,  and  that  if  the  articles  were 
substantially  as  required  by  the  con- 
tract, then  he  would  be  entitled  to 
maintain  the  action.  It  Is  suggested 
that  since  it  appears  that  the  trial 
court  authorized  the  jury  to  find  for 
the  plaintiff  if  the  articles  furnished 
substantially  conformed  to  the  re- 
quirements of  the  contract,  and  the 
jury  found  in  the  plaintiff's  favor  in 
this  regard,  the  doctrine  of  substan- 
tial performance  ip  the  sense  in  which 
that  term  is  used,  where  there  is  such 
a  variation  between  the  article  offered 
or  tendered  in  performance  of  the 
contract  and  that  which  the  contract 
called  for  as  to  entitle  the  buyer  to 
recoup  damages,  was  not  involved  in 
the  case,  although  the  opinion  of  the 
court  clearly  recognizes  that  this  doc- 
trine will  apply  to  a  contract  for  the 
manufacture  of  an  article,  and  ap- 
parently assumed  that  it  was  being 
applied  in  this  case. 

An  interesting  case  upon  this  point 
is  Dickinson  v.  Sheldon  (1911)  146 
App.  Div.  144,  130  N.  Y.  Supp.  889, 
which  Involved  a  contract  to  print, 
publish,  and  furnish  the  buyer  certain 
advertising  catalogues.  It  was  con- 
ceded that  the  catalogue  furnished  did 
not  comply  with  the  requirement  of 
the  contract.  Upon  the  question  as  to 
whether  or  not  a  contract  of  this  char- 
acter was  within  the  doctrine  of  sub- 
stantial performance,  the  court  said 
it  was  of  the  opinion  that  the  rule  of 
substantial  performance  is  applicable 
to  such  a  contract,  provided  the  facts 
are  such  as  to  enable  the  vendor  to 
invoke  the  rule.  Considering  the  doc- 
trine of  substantial  performance,  it 
is  said:  "In  the  case  of  Spence  v. 
Ham  (1900)  163  N.  Y.  220,  61  L.R.A. 
238,  67  N.  £.  412,  which  was  an  action 
brought  to  recover  upon  a  building 
contract,  but  which  respondent  urges 
is  applicable  to  the  case  at  bar  in 
principle,  the  court  states  very  clearly 
the  conditions  and  circumstances 
under  which  the  rule  of  substantial 
performance  may  be  invoked  by  a 
vendor.  "Substantial  performance"  is 
performance  except  as  to  unsubstan- 
tial omissions,  with  compensation 
therefor.  When  the  omission  is  slight 
and  unintentional,  in  order-  to  prevent 
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the  hardship  of  a  failure  to  recover 
even  for  that  which  was  well  done, 
compensation  is  substituted,  pro  tanto, 
for  performance.  This  is  the  modern 
rule,  adopted  upon  the  theory  that  the 
parties  are  presumed  to  have  impliedly 
agreed  to  do  what  was  reasonable, 
under  all  the  circumstances,  with  ref- 
erence to  the  subject  of  performance.' 
In  substance,  it  is  held  that  the  rule 
is  based  on  the  theory,  first,  that  the 
defects  or  omissions  may  be  remedied 
or  cured  so  that  the  work  will  then 
correspond  with  the  contract,  or  the 
other  party  may  be  fully  compensated 
in  money  for  the  sligrht  damage  done 
him  by  the  failure  to  fully  perform 
the  contract,  and,  second,  that  it  is 
unfair  and  unjust  for  the  one  party, 
who  has  reaped  the  benefit  in  nearly 
full  measure  of  the  other  party's  labor, 
to  refuse  to  pay  for  the  woric  actually 
done  in  accordance  with  the  contract. 
In  the  case  at  bar,  according  to  the 
uncontradicted  evidence,  the  admitted 
defects  could'  not  be  remedied  or 
cured,  since  the  color  work  was  part 
and  parcel  of  the  catalogues,  and, 
once  pot  on,  it  was  there  to  stay,  and 
the  evidence  shows  that  the  blurred 
appearance  it  gave  to  many  of  the 
cuts  rained  the  whole  catalogue.  Nor 
is  it  pretended  that  the  defendant 
could  be  compensated  for  these  de- 
fects, and  although  the  case  was 
tried  upon  the  theory  of  substantial 
performance,  the  plaintiff  failed  to 
give  any  evidence  tending  to  show 
what  it  would  cost  to  put  the  defective 
photographs  in  exact  register,  and  re- 
move the  blurred  appearance  there- 
from. It  is  practically  conceded  that 
this  could  not  be  done.  The  defects 
were  not  trivial  or  unimportant,  and 
concededly  were  not  made  up  as  was 
the  sample  of  the  cuts  furnished  to 
the  defendant.  The  register  in  the 
sample  is  practically  perfect,  while 
that  of  many  of  the  cuts  in  the  cata- 
logue is  bad, — in  some  cases  very  bad, 
— causing  them  to  look  blurred.  .  .  . 
Under  such  circumstances,  we  think 
there  is  no  basis  for  the  finding  that 
the  defects  in  the  catalogues  were 
trivial  or  unimportant.  According  to 
the  testimony  of  the  defendant,  he 
regarded  them,  because  of  such  de- 
fects, worthless  and  of  such  character 
19  A.L.R.— 52. 


that  he  could  not  reasonably  send  them 
to  his  customers  as  an  advertisement 
of  his  wares.  Neither  were  such  de- 
fects the  result  of  inadvertence  on  the 
part  of  the  plaintiff.  After  the  de- 
fendant received  the  first  twenty-five 
catalogues,  he  called  the  plaintiff's  at- 
tention to  the  defects,  advised  him 
that  he  would  not  accept  the  cata- 
logues if  the  balance  of  the  order  was 
like  the  few  sent  him,  and  suggested 
to  the  plaintiff  that  he  print  them  over 
again  in  plain  black  as  originally 
planned.  Plaintiif  refused  to  comply 
with  this  suggestion  after  his  atten- 
tion had  been  specifically  called  to  the 
fact  that  the  color  work  was  defective, 
and  that  because  of  such  defect  the 
catalogues  would  not  be  accepted. 
Under  these  circumstances,  and  under 
the  rule  laid  down  in  Spence  v.  Ham 
(N.  Y.)  supra,  and  in  the  cases  cited 
in  the  opinion  of  the  court  therein, 
we  think  the  defendant  was  under 
no  obligation  to  accept  and  pay  for 
the  catalogues  in  question.  He  had 
a  right,  under  his  agreement,  to  have 
photographs  in  which  the  coloring 
registered  with  the  original  printing 
precisely  as  was  shown  by  the  sample 
from  which  he  made  his  6rder,  and 
which  sample,  as  we  have  seen,  was 
in  practically  perfect  register,  and  did 
not  have  the  blurred  appearance.  In 
this  case,  upon  the  conceded  facts,  the 
question  of  substantial  performance 
does  not  arise,  because  a  large  numbctr 
of  the  photographs  were  out  of  regis- 
ter, and  to  such  an  extent  as  to  make 
worthless  all  the  catalogues." 

In  Falconer  v.  Smith  (1851)  18  Pa. 
180,  66  Am.  Dec.  611,  an  action  to  re- 
cover on  a  note  given  for  the  purchase 
price  of  machinery,  the  court  approved 
an  instruction  to  the  effect  that  un- 
less the  character  of  the  polish  of  ma- 
chinery was  material  and  substantial, 
and  something  more  than  a  mere  mat- 
ter of  fancy,  a  defect  or  variation 
therein  would  not  entitle  the  defend- 
ant to  a  deduction. 

//.  Substantial  compUanee  amounting  to 
complete  performance  or  the  equiva- 
lent thereof. 

In  the  following  cases  the  rule  was 
apparently  applied  that,  if  the  seller 
tenders  an  article  which  in  essential 
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the  requirements  oi  tne  description 
contained  in  the  contract,  this  con-' 
stitutes  a  sufficient  performance  upon 
his  part,  and  the  buyer  is  obliged  to 
accept  and  pay  for  the  article.  In 
these  cases  the  question  of  the  right 
of  the  buyer  to  a  deduction  from  the 
purchase  price,  because  of  the  vari- 
ance of  the  article  tendered  from  the 
description,  apparently  was  not  raised: 

Alabama. — Vinegar  Bend  Lumber 
Go.  V.  Soule  Steam  Feed  Works  (1913) 
182  Ala.  146,  62  So.  279. 

Arkansas. — Kenyon  Printing  &  Mfg. 
Co.  V.  Crosby  (1912)  105  Ark.  258,  150 
S.  W.  567. 

Delaware. — ^Armstrong  v.  Columbia 
Wagon  Co.  (1907)  6  Penn.  274,  66  Atl. 
367. 

Indiana.    —    Price    t.    Huddleston 
'  (1906)  167  Ind.  536,  79  N.  E,  496. 

Kentucky.— Wilburg  &  H.  Co.  v.  U. 
P.  Walling  &  Co.  (1908)  —  Ky.  — ,  113 
S.  W.  832. 

Maryland. — Keman  v.  Crook  (1905) 
100  Md.  210,  59  Atl.  753. 

Michigan. — American  Hoist  &  Der- 
rick  Co.  V.  Johnson  (1897)  114  Mich. 
172,  72  N.  W.  154. 

Minnesota.— Holt  v.  Sims  (1905)  94 
Minn.  157,  102  N.  W.  386. 

New  York. — Baylis  v.  Weibezahl 
(1903)  42  Misc.  178,  85  N.  Y.  Supp. 
355;  Bloomingdale  v.  Hewitt  (1899) 
40  App.  Div.  208,  58  N.  Y.  Supp.  9. 
aprmed  in  (1902)  170  N.  Y.  568,  62 
N.  E.  1094. 

Pennsylvania.  —  Falconer  v.  Smith 
(1851)  18  Pa.  130.  55  Am.  Dec.  611; 
Standard  Roller  Bearing  Co.  v.  Hub 
Mach.  Welding  &  Contracting  Co. 
(1915)  61  Pa.  Super  Ct.  14.  • 

Texas. — Forke  v.  E.  C.  Meacham 
Arms  Co.  (1892)  —  Tex.  — ,  19  S.  W. 
550. 

Washington. — See  Harrild  v.  Spo- 
KANE  School  Dist.  (reported  here- 
with) ante,  830. 

Wisconsin.— Meincke  v.  Falk  (1884) 
61  Wis.  623.  50  Am.  Rep.  157,  21  N.  W. 
785. 

Upon  this  point,  in  Wyckoff  v.  Art- 
ley  (1891)  142  Pa.  467,  21  Atl.  877, 
the  court  said;  "A  mere  technical 
failure  on  the  part  of  the  plaintiff  to 
comply  would  not  defeat  his  right  to 


failure,  sucn  as  impairs,  ii  not  abso- 
lutely destroys, — impairs  to  a  con- 
siderable extent, — ^the  value  of  the 
thing  done,  in  order  to  defeat  the 
plaintiff's  right  to  recover.  You  all 
understand  very  well  that  in  an  ordi- 
nary contract,  perhaps  for  the  con- 
struction of  a  house,  there  might  be 
left  out  an  unimportant  part  of  it,  and 
yet  the  person  constructing  it  have  a 
right  to  recover  his  pay.  But  suppose 
there  was  a  substantial  departure 
from  the  contract,  without  right, — the 
substantial  and  material  failure  to 
perform  as  he  had  agreed, — ^then  he 
could  not  recover.  Just  so  this  case 
stands  here.  If  you  find  from  the  evi- 
dence, in  the  first  place,  that  these 
defendants  are  liable  as  partners  by 
reason  of  signing  this  paper  and  pay- 
ing money,  or  participating  in  this 
work,  if  you  find  that  all  of  them  have 
done  that,  then  we  would  pass  by  that 
and  come  to  the  other  question.  .  .  . 
Then  you  inquire  whether  or  not  the 
plaintiff  has  substantially  complied 
with  his  contract  with  these  defend- 
ants. If  you  find  that  he  has,  then 
your  verdict  would  be  for  the  plaintiff 
for  the  amount  of  his  claim  and  the 
interest  upon  it.  But  if  you  find  tiiat 
he  has  not,  and  that  there  has  been  a 
substantial  failure  to  do  as  he  guar- 
anteed that  he  would  do,  his  case 
fells."  This  case  involved  an  action 
to  recover  upon  an  order  for  a  quan- 
tity of  6-inch,  4-inch,  and  2-inch  water 
pipe. 

In  order  to  recover  the  purchase 
price  of  articles  manufactured,  it  is 
necessary  for  the  defendant  affirma- 
tively to  show  substantial  perform- 
ance at  the  time  of  the  cancelation  of 
the  contract  by  the  buyer.  Baylis  v. 
Weibezahl  (1903)  42  Misc.  178,  86 
N.  Y.  Supp.  355. 

In  Armstrong  v.  Columbia  Wagon 
Co.  (1907)  6  Penn.  (Del.)  274,  66  Atl. 
367,  an  action  to  recover  the  purchase 
price  for  an  order  of  bolsters  and 
coupling  poles,  stating  the  number  of 
the  pieces,  the  sizes,  lengths,  and  the 
number  of  the  pattern,  the  jury  were 
instructed  that  the  defendant  was  not 
bound  to  accept  the  lumber  shipped 
to  it  under  the  order,  unless  it  was 


wnicn  u  was  oraerea  ana  suosianuai- 
ly  conformed  to  the  requirements  of 
the  order. 

In  Price  v.  Huddleston  (1906)  167 
Ind.  536,  79  N.  E.  496,  the  court  stated 
the  true  rule  to  be^that  if  the  pur- 
chaser contracted  to  purchase  rolled 
gold  plate,  solid  gold  front,  gold-filled 
and  sterling  silver,  and  oxidized 
finished  goods,  he  could  demand  goods 
that  were  substantially  within  the 
class  he  bargained  for.  Since  the  law 
will  not  presume  that  he  would  have 
agreed  to  pay  the  same  price  for  an 
inferior  quality  of  goods,  and  if  the 
goods  consigned  to  him  were  not  sub- 
stantially the  same  goods  described 
in  the  contract,  he  had  a  right  to  re- 
fuse to  take  them.  Hence,  he  incurs 
no  liability  under  the  contract  until 
the  seller  has  delivered  or  tendered 
such  goods  as  they  engaged  to  deliver. 

In  Vinegar  Bend  I,iumber  Co.  v.  Soule 
Steam  Feed  Works  (1913)  182  Ala. 
146,  62  So.  279,  an  instruction  to  the 
jury  was  sustained  to  the  effect  that 
if  the  lumber  stacker  ordered  by  the 
defendant  to  be  like  that  used  at  the 
"Robertson"  mill,  and  the  stacker  fur- 
nished by  the  plaintiff,  in  substantial- 
ly all  respects,  was  the  same  as,  or 
similar  to,  or  would  do  the  Same  work 
as,  the  Robertson  stacker,  "the  court 
tells  you  that,  in  meaning,  complies 
with  'like,'"  and  the  jury  should  not 
regard  as  material  a  difference  in  a 
small  bolt,  lever,  rope,  and  pulleys, 
since  this  would  not  be  regarded  as 
a  material  difference  in  the  construe* 
tion  of  a  machine. 

In  Kenyon  Printing  &  Mfg.  Co.  v. 
Crosby  (1912)  105  Ark.  258,  150  S. 
W.  567,  it  was  held  that  a  contract  was 
fully  complied  with,  where  by  its  terms 
the  plaintiff  was  to  print  maps  of  the 
state  of  Arkansas  to  be  used  for  the 
purpose  of  advertising  the  defendant's 
hotel  »t  a  place  called  Heber  Springs, 
and  upon  the  back  of  the  map,  which 
was  intended  to  hang  on  the  wall, 
there  were  to  be  printed  the  names 
and  population  of  the  principal  towns 
and  cities  of  the  state,  according  to 
the  census  of  1910.  By  this  census  it 
appeared  that  Heber  Springs  was 
known  as  Sugar  Loaf,  but  according 


as  neoer,  ana  ii  was  inus  priniea  on 
the  back  of  the  map.  While  holding 
that  this  was  a  compliance  with  the 
contract  in  any  event,  the  court  said 
that,  since  the  map  was  intended  to 
hang  on  the  wall,  what  appeared  upon 
the  back  would  be  immaterial,  and, 
as  there  was  no  complaint  as  to  what 
appeared  upon  the  face  of  the  map, 
there  was  a  substantial  compliance 
with  the  contract. 

In  Wiburg  &  H.  Co.  v,  U.  P.  Walling 
&  Co.  (1908)  —  Ky.  — ,  113  S.  W.  832, 
the  buyer  agreed  to  purchase  carload 
lots  of  lumber  upon  the  measurement 
and  inspection  of  the  seller,  the  same 
to  be  based  upon  the  rules  of  an  as- 
sociation. Under  these  circumstances, 
the  court  said  that  the  buyer,  having 
agreed  to  accept  the  lumber  as  in- 
spected and  measured  by  the  seller, 
is  bound  thereby,  and  cannot  reject 
the  lumber  unless  there  was  such  a 
substantial  difference  between  the 
lumber  contracted  for  and  that  de- 
livered as  to  manifest  fraud  or  lack 
of  good  faith  on  the  part  of  the  seller. 
•It  is  pointed  out  that  there  was  no 
material  difference  between  the  lum- 
ber purchased  and  that  furnished, 
since  there  was  only  $180  or  $200  dif- 
ference in  the  value  of  the  lumber 
ordered  and  that  shipped,  according  to 
the  testimony  of  the  buyer. 

In  Kernan  v.  Crook  (1905)  100  Md. 
210,  59  Atl.  753,  it  is  held  that  a  con- 
tract to  furnish  and  erect  an  engine, 
dynamo,  and  other  articles  to  be  con- 
nected with  the  buyer's  boiler,  the 
articles  furnished  to  be  secondhand, 
amounted  to  an  undertaking  to  supply 
and  erect,  complete  and  in  running 
order,  the  articles  mentioned  in  the 
p]%posal,  and  make  the  connections 
therein  specified,  under  a  represen- 
tation that,  when  so  erected  and  con- 
nected, the  engine  would  be  capable 
of  furnishing  a  certain  horse  power 
and  the  dynamo  of  supplying  current 
sufiicient  for  a  certain  number  of  elec- 
tric lights.  These  representations,  the 
court  said,  were  material,  and  the 
seller  was  bound  to  an  essential  and 
substantial  fulfilment  of  them,  but  not 
to  as  strictly  and  technically  accurate 
a  one  as  would  have  been  the  case  if 
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they  had  been  warranties.  Upon  proof 
that  the  sellers  had  performed  their 
contract  in  this  regard,  and  had  sub- 
stantially complied  with  the  represen- 
tations, they  were  held  entitled  to  re- 
cover the  contract  price. 

In  Holt  V.  Sims  (1905)  94  Minn.  157, 
102  N.  W.  S86,  a  contract  to  install  a 
No.  3  boiler  was  held  to  be  substan- 
tially complied  with  by  the  installation 
.  of  a  No.  5  boiler,  which  furnished  a 
better  and  a  greater  heating  capacity 
than  the  one  provided  for.  The  court 
said  it  seemed  almost  finical  for  the 
defendants  to  complain  that  their 
house  was  not  well  heated  because  the 
plaintiffs  did  not  provide  a  suitable 
furnace,  upon  the  ground  that  the  one 
furnished  was  really  better  in  this  re- 
spect than  that  which  was  named  in 
the  contract,  and  we  are  very  clear 
that  the  ruling  of  the  trial  court  that 
there  was  a  substantial  compliance 
with  the  contract  must  be  sustained. 

In  Bloomingdale  v.  Hewitt  (1899) 
40  App.  Div.  208,  58  N.  Y.  Supp.  9, 
affirmed  in  (1902)  170  N.  Y.  568,  62  N. 
E.  1094,  it  is  held  that,  under  a  con- 
tract for  the  sale  of  a  certain  number* 
of  tons  of  No.  1  hay,  the  buyer,  while 
not  at  liberty  to  reject  small  quantities 
of  hay  of  an  inferior  quality,  was 
nevertheless  entitled  to  have  the  great 
bulk  or  mass  of  the  hay  to  be  of  the 
No.  1  grade,  and  a  tender  of  hay  of 
other  grades  to  a  large  extent  was  a 
violation  of  the  contract. 

In  Meincke  v.  Palk  (1884)  61  Wis. 
623,  60  Am.  Rep.  157,  21  N.  W.  785, 
it  was  held  that,  under  a  contract  to 
construct  a  carriage  just  like  a  model 
selected  by  the  buyer,  if  the  carriage 
as  constructed  was  as  good  in  all  re- 
spects as  the  model,  and  conformed  ^o 
■  it  in  size,  style,  and  appearance,  the 
buyier  was  under  obligation  to  accept 
it  as  being  in  substantial  compliance 
with  the  terms  of  the  contract,  al- 
though it  differed  from  the  model  in 
unimportant  particulars.  The  court 
said  that,  to  hold  that  the  parties  in- 
tended the  two  carriages  to  be  pre- 
cisely alike  in  every  unimportant  par- 
ticular, there  should  not  be  the  least 
difference  between  them  in  any  part, 
however  slight,  would  be  placing  upon 
the  language  used  a  forced  and  un- 


reasonable construction,  and  added 
that  it  was  impossible  for  any  me- 
chanic to  make  even  two  spokes  pre- 
cisely alike,  so  that  a  glass,  or  pos- 
sibly the  naked  eye,  could  not  detect 
some  difference  between  them. 

A  case  of  interest  upon  this  point, 
although  ^ot  strictly  within  the  scope 
of  the  annotation,  is  Fletcher  v.  Inter- 
state Chemical  Co.  (1920)  94  N.  J.  L. 
332,  17*A.L.R.  92,  110  Atl.  709,  af- 
firmed in  (1921)  95  N.  J.  L.  543,  112 
Atl.  887,  wherein  the  court  held  that 
a  contract  to  furnish  a  press  similar 
to  the  buyer's  present  "Shriver" 
presses  did  not  require  the  seller  to 
furnish  a  press  exactly  like  that  of 
the  buyer.  It  was  sufficient  in  this 
respect  that  the  presses  furnished  re- 
sembled in  many  respects,  and  had  a 
general  likeness  to,  that  of  the  buy^r, 
although  not  identical  or  exactly 
like  it. 

It  has  been  held<  that  the  mere  fact 
that  bullets  of  a  certain  kind  were 
not  made  by  the  concern  which  the 
buyer  thought  made  them,  and  that 
they  were  packed  in  a  different  colored 
box  than  those  which  he  had  formerly 
purchased,  gave  no  ground  for  object- 
ing to  the  bullets,  where  they  other- 
wise corresponded  with  the  contract. 
Forke  v.  lE.  C.  Meacham  Arms  Co. 
(1892)  —  Tex.  — ,  19  S.  W.  550. 

The  character  and  intended  use  of 
the  property  may,  however,  be  such 
as  to  require  the  seller  to  tender  prop- 
erty which,  practically,  literally  com- 
plies with  the  contract. 

Thus,  it  has  been  pointed  out  that, 
"in  applying  the  doctrine  of  substan- 
tial performance,  due  regard  must  be 
had  to  the  nature  and  character  of 
the  contract,  and  the  writings  wherein 
the  parties  are  careful  to  express  their 
understanding.  In  contracts  specify- 
ing articles  to  be  manufactured  in  ac- 
cordance with  dimensions,  where 
exactness  to  the  fraction  of  aft  inch 
is  necessary,  it  would  not  do  to  hold 
these  contracts  to  be  substantially  per- 
formed where  the  article  is  delivered 
short  of  a  required  dimension.  'Sub- 
stantial performance'  in  such  contracts 
means  literal  performance,  except 
slight  variations  which  will  not  inter- 
fere with  the  use  or  efficiency  of  the 
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tracts  which  specify  exactness,  to  hold 
the  manufacturer  to  literal  perform- 
ance." Standard  Roller  Bearinjr  Co.  v. 
Hub  Mach.  Welding  &  Contracting  Co. 
(1915)  61  Pa.  Super.  Ct.  14. 

In  ElJisoQ  Furniture  &  Carpet  Co. 
V.  Langever  (1908)  62  Tex.  Civ.  App. 
60,  113  S.  W.  178,  there  was  involved 
a  contract  for  the  construction  of  aa 
electric  sign,  the  border  of  which  was 
to  contain  a  certain  number  of  bulbs. 
The  purchaser  refused  tp  receive  the 
sign,  on  the  ground  that  there  were 
less  bulbs  in  the  border  than  the  con- 
tract called  for;  the  seller,  conceding 
this,  claimed  that  nevertheless,  the 
way  the  sign  was  constructed,  it  was 
better  not  to  have  that  number  of 
bulbs,  and  hence  there  was  a  substan- 
tial compliance  with  the  contract.  In 
holding,  in  favor  of  the  purchaser  on 
the  point,  that  the  trial  court  erred 
in  permitting  the  jury  to  find  that  the 
seller  might  recover  upon  the  theory 
of  substantial  compliance  with  his 
contract,  the  court  said:  "The  evi- 
dence shows,  without  dispute,  that  the 
sign  actually  constructed  contained 
only  263  lamps  in  the  border,  whereas 
appellant  contended  for  296.  Appel- 
lant's president  testified  that  the  bor- 
der of  the  sign  was  the  principal 
thing,  and  he  was  especially  desirous 
of  having  the  right  number  of  lamps 
in  the  border,  so  as  to  produce  the 
desired  effect.  If  the  parties  to  the 
contract  specifically  stipulated  that 
the  border  should  contain  296  lights, 
the  courts  would  have  no  power  to 
set  aside  such  stipulation,  but  the  ap- 
pellee would  be  bound  by  it,  even 
though  a  less  number  of  lights  might 
be  more  desirable,  either  from  the 
standard  of  beauty  or  utility.  Any 
other  rule  would  put  it  beyond  the 
power  of  the  parties  to  contract  as 
they  pleased,  and  would  require  the 
appellant  to  accept  and  pay  for  some- 
thing it  had  never  bargained  for.  The 
doctrine  of  substantial  compliance  has 
no  application  under  the  facts  of  this 
case." 

In  United  Iron  Works  Co.  v.  Henry- 
etta  Coal  &  Min.  Co.  (1917)  62  Okla. 
99,  162  Pac.  209,  the  court  quotes  with 
approval  from  Benjamin  on   "Sales'* 


described  article,  the  tender  of  an 
article  answering  the  description  is  a 
condition  precedent  to  the  purchaser's 
liability,  and  if  this  condition  be  not 
performed,  the  purchaser  is  entitled 
to  reject  the  article,  or,  if  he  has  paid 
for  it,  to  recover  the  price  in  money 
had  and  received  for  his  use.  Apply- 
ing this  doctrine  it  is  held  that,  where 
there  was  evidence  that  a  certain 
weigh  pan  did  not  conform  to  the  con- 
tract, that  raised  an  issue  of  fact,  and, 
it  having  been  decided  in  favor  of  the 
purchaser,  the  jury's  verdict  in  this 
regard  would  be  sustained. 

In  Standard  Roller  Bearing  Co.  v. 
Hub  Mach.  Welding  &  Contracting  Co. 
(1915)  61  Pa.  Super.  Ct.  14,  a  con- 
tract  involving  the  manufacture  of  a 
large  quantity  of  front  and  rear  axles, 
it  appeared  that  the  manner  of  manu- 
facture would  necessarily  result  in  the 
length  of  the  axles  varying  from  i  to  i 
of  an  inch,  and  although  the  length 
of  the  axles  was  stipulated  for,  the 
court  said  that  this  variation  would 
not  be  a  material  variation,  and  hence 
axles  furnished  not  varying  more  than 
this  amount  in  length  would  be  a  sub- 
stantial compliance  with  the  terms  of 
the  contract.  It  was,  however,  fur- 
ther held  that  if  the  axles  as  a  whole 
were  not  molded  to  the  proper  length, 
and  the  holes  in  them  were  not  at  the 
proper  and  designated  places  so  that 
it  would  require  expense  and  trouble 
upon  the  part  of  the  buyer  to  use  them, 
this  would  amount  to  a  material  vari- 
ation of  the  contract,  and  axles  thus 
furnished  would  not  be  in  substantial 
compliance  therewith. 

Fischer  v.  Keilly  (1888)  15  N.  Y,  S. 
Rep.  899,  holds  that  under  a  contract 
for  the  manufacture  and  sale  of  a 
suite  of  furniture  like  one  which  thi 
seller  then  had  on  hand,  where  th 
furniture  did  not  conform  to  the  agree- 
ment, the  defendant  was  justified  in 
refusing  to  accept  it.  The  court  said 
that  a  person  ordering  a  suite  of  fur- 
niture to  be  made  in  a  particular  way 
is  under  no  obligation  to  accept  a  suit 
of  a  different  style  or  inferior  make- 
np. 

In  Amepican  White  Bronze  Ck>.  v. 
Gillette  (1891)  88  Mich.  231,  26  Am. 
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practically  admitted  that  the  monu- 
ment intended  for  the  buyer  did  not 
correspond  with  the  description,  for 
he  removed  it  and  undertook  to  replace 
it  by  another  one.  The  point,  however, 
was  considered  by  the  court.  The 
omission  being  of  the  date  of  the  birth 
of  one  of  the  persons  whose  name  was 
to  be  lettered  on  the  monument,  the 
defect  was  held  to  be  a  material  one. 
The  court  said  that  the  defect  in  the 
inscription  was  an  important  one ;  the 
age  being  left  out,  there  was  no  date 
remaining  but  the  day  and  year  of  the 
death.  As  the  age  was  made  a  par- 
ticular part  of  each  inscription  of 
death,  and  there  were  seven  of  them, 
the  omission  of  it  in  one  instance  can- 
not be  considered  as  an  immaterial 
defect. 

And  in  apparent  recognition  of  the 
rule  requiring  literal  performance,  it 
has  been  held  that,  where  articles  are 
manufactured  under  an  order,  if  the 
article  is  in  any  material  respect  con- 
trary to  the  order,  the  buyer  is  not 
bound  to  take  it.  Newmarket  Iron 
Foundry  v.  Harvey  (1861)  28  N.  H. 
396. 

The  doctrine  of  substantial  com- 
pliance cannot  be  invoked  where  the 
departure  from  the  description  of  the 
subject-matter  of  the  sale  is  wilful 
and  intentional.  Harris  v.  Sharpies 
(1902)  202  Pa.  248,  68  L.R.A.  214,  61 
Atl.  965. 

III.  SubsUmUal  compliance  as  being  a 
question  for  the  jury. 

As  to  whether  or  not  the  differ- 
ence between  the  article  manufactured 
and  that  which  was  called  for  by  the 
contract  be  merely  trivial,  or  whether 
it  is  material,  is  a  question  of  fact  for 
the  jury  if  there  is  any  dispute  upon 
^at  point.  Newmarket  Iron  Foundry 
V.  Harvey  (1851)  23  N.  H.  395;  Rich- 
ardson v.  Herbert  (1911)  —  Tex.  Civ. 
App.  — ,  186  S.  W.  628;  Baylis  v.  Weibe- 
zahl  (1903)  42  Misc.  178,  86  N.  Y. 
Supp.  856. 

In  Standard  Roller  Bearing  Co.  t. 
Hub  Mach.  Welding  &  Contracting  Co. 
(1915)  61  Pa.  Super.  Ct.  14,  the  court 
said:  "It  is  quite  true  that  the  com- 
mon-law doctrine  of  literal  perform- 
ance has  been  modified,  an^  substan- 


in  most  contracts.  The  equitable  doc- 
trine of  substantial  performance  is  in- 
tended for  the  protection  and  relief  of 
those  who  have  faithfully  and  honest- 
ly endeavored  to  perform  their  con- 
tracts in  all  material  and  substantial 
particulars,  so  that  their  right  to  com- 
pensation may  not  be  forfeited  by 
reason  of  mere  technical,  inadvertent, 
or  unimportant  omissions  and  defects. 
It  is  incumbent  on  him  who  invokes 
its  protection  to  present  a  case  in 
which  there  has  been  no  wilful  omis- 
sion or  departure  from  the,  terms  of 
his  contract.  If  he  fails  to  *do  so,  the 
question  of  substantial  performance 
should  not  be  submitted  to  the  jury.' " 

Upon  the  same  point,  in  Richardson 
▼.  Herbert  (1911)  —  Tex.  Civ.  App. 
— ,  186  S.  W.  628,  the  court  said  that 
under  the  old  rule  of  the  common  law 
"a  strict  and  literal  performance  of 
the  terms  of  a  contract  was  required 
as  a  condition  precedent  to  recovery, 
but  a  more  liberal  rule  now  prevails, 
and  a  recovery  may  be  had  if  there  has 
been  a  substantial  compliance  with 
the  contract.  If  a  contract  is  per- 
formed in  good  faith  in  all  substantial 
particulars,  the  party  so  performing 
should  recover  the  contract  price,  less 
any  damages  that  may  have  accrued 
by  reason  of  the  deviation  from  the 
strict  and  literal  terms  of  the  con- 
tract." 

The  foregoing  case  involved  a  con- 
tract for  the  sale  of  a  quantity  of  ties 
to  be  sawed  out  of  lumber,  and  it  was 
held  that  the  court  properly  charged 
the  jury  that  an  exact  compliance  with 
the  terms  of  the  contract,  either  as 
to  dimensions  or  the  quality  of  the  ties, 
was  not  required  as  a  condition  of  re- 
covery of  the  contract  price;  if  the 
dimensions  and  quality  of  the  ties  de- 
livered were  so  near  the  specifications 
contained  in  the  contract  as  to  amount 
to  a  substantial  compliance  therewith, 
then  the  law  was  satisfied;  but  if  the 
ties  delivered,  or  any  pf  than,  fell  so 
far  short  of  the  contract  requirements, 
either  in  dimensions  or  quality,  as  not 
to  amount  to  a  substantial  compliance 
therewith,  then  the  contract  price 
could  not  be  recovered  for  such  of  the 
ties  as  were  found  to  be  deficient. 

A.  G.  S. 


EPIGMENIO  RIZO,  Appt, 

V. 

PASTOR  BURRUEL  and  Wife. 

Arizona  Supreme  Court '»Deoem}f«r  10,  1991, 

(—  Ariz.  —,  202  Pac  234.)  ■ 

Writ  —  immunity  from  service  on  nonresident  —  controversy  connected 
with  subject-matter  of  action. 

1.  One  coming  into  the  jurisdiction  to  prosecute  habeas  corpus  pro- 
ceedings to  secure  the  custody  of  his  child  is  not  deprived  of  any  right  to 
immunity  from  suit  by  the  hearing,  at  the  same  time,  under  process  served 
upon  him  within  the  jurisdiction,  of  a  petition  by  the  custodian  to  adopt 
the  child. 

[See  note  on  this  question  beginning  on  page  828.] 

Court  —  jurisdiction  —  nonresident  a  child  the  court  may  ignore  the  nat- 
ural rights  of  the  parent  if,  in  doing 
80,  the  child's  welfare  is  promoted, 
although  the*  natural  rights  of  the 
parents  should  not  be  lightly  passed 
over. 

[See  1  R.  C.  L.  594.] 

Appeal  — >  consolidation  of  snits  — 
error. 

5.  There  is  no  error  in  consolidating 
suits  by  a  parent  for  possession  of 
his  child  and  by  its  custodian  for  its 
adoption. 

[See  1  R.  C.  L.  360;  1  R.  C.  L.  Supp. 
209.] 


seeiting  relief. 

2.  That  a  child,  its  parents,  and  per- 
sons seeking  to  adopt  it,  are  all  aliens, 
does  not  deprive  the  court  of  juris- 
diction of  a  proceeding  brought  before 
it  for  leave  to  adopt  the  child. 
Pleading  —  absence  of  necessary  aver- 
ments —  failure  to  demur  —  effect. 

3.  Failure  to  allege  residence  of  the 
child  in  the  county,  in  a  petition  for 
adoption,  is  waived  if  not  made  the 
subject  of  demurrer. 

Adoption  —  power  to  ignore  rights  of 
parents. 

4.  In  a  proceeding  for  adoption  of 


Appeal  by  applicant  from  a  decree  and  order  of  the  Superior  Court 
for  Yuma  County  (Ingraliam,  J.)  denying  a  writ  of  habeas  corpus  to 
recover  possession  of  his  minor  child,  and  granting  a  petition  for  its 
adoption,  in  consolidatedAuits  for  its  possession  by  the  father,  and  for 
adoption  by  its  custodian.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Glenn  Copple,  for  appellant:  Pac.  156;  State  ex  rel.  Le  Brook  v. 

The  service  on  Rizo  after  reaching     Wheeler,  43  Wash.  183,  86  Pac.  394. 


Yuma  county  for  the  purpose  of  ap- 
pearing before  the  court  as  a  party  in 
a  writ  of  habeas  corpus  proceeding 
was  null  and  void,  and  his  motion  to 
quash  and  abate  the  same  should  have 
been  granted. 

Sofge  V.  Lowe,  131  Tenn.  626, 
L.R.A,1916A,  734,  176  S.  W.  106;  Re 
Gal  I  egos,  21  Ariz.  250,  187  Pac.  573. 

There  was  no  evidence  tending  to 
show  that  the  father  had  abandoned 
the  said  child  and  wilfully  neglected 
to  care  and  provide  for  it. 

Re  Cordy,  169  Cal.  151,  146  Pac,  532; 
Mays  V.  State,  123  Ga.  507,  51  S.  E. 
603;  Re  Kelly,  26  Cal.  App.  661,  146 


It  cannot  be  said  of  any  man  who 
properly  educates  and  feeds  and 
clothes  his  children,  because  he  is  not 
possessed  of  great  wealth,  that  he  is 
not  a  fit  and  proper  person  to  have  the 
charge  and  custody  of  his  child. 

State  ex  rel.  Kearney  v.  Steel,  121 
La.  216,  16  L.R.A.(N.S.)  1004,  46  So. 
215. 

The  court  erred  in  not  permitting 
a  separate  hearing  in  the  habeas  cor- 
pus case  and  the  adoption  proceedings. 

1  C.  J.  p.  1127;  Ryan  v.  Cameron,  16 
Ont.  Pr.  Rep.  ■236. 

Messrs.  D.  A.  Eraser  and  Earl  An- 
derson, for  appellees: 
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Chapter  17  of  title  6  of  the  Revised 
Statutes  of  Arizona  1913  confers  upon 
aliens  residing  within  the  state  of  Ari- 
zona the  privilege  of  adopting  a  minor  - 
child  residing  in  said  state  and  in  the 
county  in  which  the  adoption  proceed- 
ings are  filed,  notwithstanding  the 
fact  that  the  child  and  its  parents 
are  aliens. 

2  C.  J.  p.  1073;  Bonthron  v.  Phoenix 
Light  &  Fuel  Co.  8  Ariz.  129,  61  L.R.A. 
563,  71  Pac.  941 ;  Stearns  v.  Allen,  183 
Mass.  404,  97  Am.  St.  Rep.  441,  67  N. 
E.  349. 

Appellant  having  wilfully  deserted 
said  child  and  neglected  to  provide 
proper  care  and  maintenance  for  her- 
for  more  than  one  year  preceding  the 
filing  of  the  adoption  proceedings,  the 
court  had  jurisdiction  to  hear  and  de- 
termine said  proceedings  without  no- 
tice to  him  and  without  his  consent. 

Re  Gallegos,  21  Ariz.  260,  187  Pac 
673 ;  Re  Camp,  131  Cal.  469,  82  Am.  St. 
Rep.  371,  63  Pac.  736 ;  Re  McKeag.  141 
Cal.  403,  99  Am.  St.  Rep.  80,  74  Pac. 
1039;  Parsons  v.  Parsons,  101  Wis.  76, 
70  Am.  St.  Rep.  894,  77  N.  W.  147; 
Nugent  V.  Powell,  4  Wyo.  173,  20 
L.R.A.  199,  62  Am.  St.  Rep.  17,  33  Pac. 
23;  Wilson  v.  Otis,  71  N.  H.  483,  93 
Am.  St.  Rep.  664,  63  Atl.  439. 

There  is  no  exemption  from  service 
of  process  of  a  court  in  favor  of  an 
individual  because  such  individual  is 
served  in  the  presence  of  the  court, 
and  at  a  time  when  he  is  in  attendance 
upon  the  court  as  a  litigant. 

21  R.  C.  L.  §  52,  p.  1308;  32  Cyc.  490; 
5  Jones,  Ev.  §  806,  p.  44. 

When  appellant  invoked  the  court's 
jurisdiction  in  the  habeas  corpus  pro- 
ceedings he  subjected  himself  to  the 
process  of  the  court  in  any  proceed- 
ing pending  therein  which  had  for  its 
object  the  determination  of  the  cus- 
tody of  said  child;  and  he  should  not 
be  heard  to  complain  of  the  service. 

Livengood  v.  Ball,  63  Okla.  93, 
L.R.A.1917C,  905,  162  Pac.  768;  Tiede- 
mann  v.  Tiedemann,  35  Nev.  259,  129 
Pac.  313;  Guynn  v.  McDaneld,  4  Idaho, 
605,  95  Am.  St.  Rep.  158,  43  Pac.  74; 
Baldwin  v.  Emerson,  16  R.  I.  304,  27 
Am.  St.  Rep.  741,  15  Atl.  83;  Mullen 
V.  Sanborn,  79  Md.  364,  25  L.R.A.  721, 
47  Am.  St.  Rep.  421,  29  Atl.  522;  Bais- 
ley  V.  Baisley,  113  Mo.  544,  35  Am.  St. 
Rep.  726,  21  S.  W.  29. 

It  is  not  necessary  for  an  adoption 
petition  to  contain  a  full  statement 
of  all  facts  essential  to  a  decree. 

Wilson  V.  Otis,  71  N.  H.  483,  93  Am. 


St.  Rep.  564,  53  Atl.  439;  Re  McCor- 
roick,  108  Wis.  234,  81  Am.  St.  Rep. 
890,  84  N.  W.  148;  1  C.  J.  1384,  §  59; 
Re  Edds,  137  Mass.  346. 

Whether  or  not  a  parent  has  de- 
serted his  child  is  a  question  of  fact 
to  be  determined  by  the  trial  court. 

Re  McKeag,  141  Cal.  403,  99  Am.  St 
Rep.  80,  74  Pac.  1039;  Re  Moore,  72 
Misc.  644,  132  N.  Y.  Supp.  249;  1  C.  J. 
1887,  §  76. 

Appellant  should  not  be  heard  to 
complain  of  the  action  of  the  court  in 
consolidating  the  suits. 

Rush  V.  French,  1  Ariz.  99,  25  Pac. 
816;  1  R.  C.  L.  360,  S  86. 

Ross,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  controversy  is  over  the  csus- 
tody  of  one  Julia  Fidencia  Rizo,  a 
female  child  about  eight  years  old. 
The  rival  claimants  are  the  father, 
Epigmenio  Rizo,  and  Pastor  Bur- 
ruel  and  Francisca  Burruel,  in 
whose  care  the  child  has  been  since 
1915.  In  January,  1921,  the  father, 
Mrho  is  the  appellant  here,  instituted 
in  the  superior  court  of  Yuma  coun- 
ty habeas  corpus  proceedings  to  re- 
cover possession  of  Julia  from  ap- 
pellee Pastor  Burruel.  In  his  peti- 
tion he  bases  his  right  to  the  custody 
of  the  child  on  the  grounds  that  he 
is  her  father,  and  alleges  that  he 
has  requested  Pastor  Burruel,  an 
unfit  person  to  have  her  care,  to  let 
him  take  the  child,  but  that  the  re- 
quest has  been  refused,  and  the 
child  is  unlawfully  detained  and  re- 
strained^f  her  liber^.  Pastor,  in 
his  return  to  the  writ,  alleges  that 
in  1914  he  and  his  wife,  the  other 
appellee,  came  into  the  possession 
of  the  child,  she  having  been  desert- 
ed and  abandoned  by  her  father, 
and  ever  since  that  date  he  and  his 
wife  have  maintained  and  supported 
the  child,  and  provided  her  with 
the  necessities  Of  life.  He  alleges 
that  the  father  is  unfit  to  have  the 
care  and  custody  of  the  child,  and 
asserts  his  willingness,  readiness, 
and  ability  competently  to  care  for, 
educate,  and  support  the  child,  and 
that  it  will  be  to  her  best  interests 
to  be  left  In  their  care  and  control. 

On  the  date  set  for  the  hearing 
of  the  application  for  a  writ  of  ha- 
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beas  corpus  the  appellee  filed  in 
the  same  court  their  petition  for 
leave  to  adopt  Julia  Fidencia  Rizo, 
and  in  said  petition  alleged  that  in 
1914  Julia  Fidencia  Rizo  was  aban- 
doned by  her  father  and  delivered 
into  the  care  and  custody  of  the 
petitioners,  husband  and  wife,  who 
were  then,  and  for  a  long  time  prior 
thereto  had  been,  actual,  continuous,,, 
and  bona  fide  residents  of  Yuma 
county,  Arizona;  allege  that  said 
f  hild  at  the  time  she  came  into  their 
care  was  the  age  of  three  years,  and 
needed  care  and  attention ;  that  the 
father  and  all  of  the  relatives  of  the 
said  child  had  wilfully  deserted  her, 
neglected  to  provide  proper  care 
and  m&intenance  for  her,  and  that 
said  desertion  and  failure  to  pro- 
vide had  continued  since  1914. 

The  hearing  upon  the  application 
for  the  writ  and  the  petition  for 
leave  to  adopt  came  on  to  be  heard 
on  February  15,  1921,  and  upon  an 
order  of  the  court  the  cases  were 
consolidated  and  heard  together. 
On  the  15th  day  of  February  the  ap- 
pellant filed  his  plea  in  abatement 
to  the  petition  to  adopt,  in  which 
he  set  up  that  he  was  a  citizen  of 
the  Kepublic  of  Mexico,  and  that  he 
had  appeared  before  the  superior 
court  of  Yuma  county,  Arizona,  for 
the  sole  and  only  purpose  of  deter- 
mining a  writ  of  habeas  corpus  for 
the  possession  of  his  child,  and  that, 
while  present  in  said  court,  he  was 
served  with  .petition  for  adoption. 
He  further  alleges  that  the  minor 
child,  Julia,  and  the  petitioners, 
are  citizens  of  Mexico,  and  prays 
tiiat  the  petition  be  dismissed  for 
those  reasons.  This  plea  in  abate- 
ment was  the  only  pleading  filed 
by  the  appellant.  No  answer  was 
made  to  the  petition  to  adopt.  The 
p'ea  in  abatement  was  overruled. 
A  trial  was  had  before  the  court. 
An  order  and  decree  of  adoption 
%s  prayed  for  by  appellees  was  made 
and  entered,  and  tiie  writ  of  habeas 
corpus  was  denied.  The  father  ap- 
peals from  both  judgments. 

The  first  error  assigned  is  the 
order  of  the  court  overraling  the 
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appellant's  plea  in  abatement.  It 
is  said  that  the  appellant,  being  a 
citizen  of  Mexico,  and  having  corfie 
to  Yuma  county  for  the  sole  purpose 
of  prosecuting  a  writ  of  habeas 
corpus  for  the  possession  of  his 
child,  could  not  be,  against  his  con- 
sent, made  a  party  defendant  in 
another  action.  In  a  very  recent 
case  this  immunity  from  being  sued 
is  stated  as  follows,  quoting  from 
the  syllabus:  "Suitors,  whether 
plaintiff  or  defendant,  from  a  for- 
eign jurisdiction,  are  exempt  from 
the  service  of  civil  process  while 
attending  court  and  for  such  reason- 
able time  before  and  after  trial  as 
.  may  enable  them  to  go  from  and 
return  to  their  homes."  Sofge  v. 
Lowe,  131  Tenn.  626,'  L.R.A.1916A, 
734,  176  S.  W.  106. 

The  reason  for  the  adoption  of 
this  rule  is  based  uiwn  grounds  of 
public  policy,  and  relates,  as -the 
above  court  has  said,  "to  a  matter 
of  supreme  importance — ^the  ad- 
ministration of  justice.  In  order 
that  causes  may  be  fully  heard  and 
a  just  result  reached,  and  that  an 
orderly  and  unhampered,  adminis- 
tration of  justice  may  be  assured, 
the  law  has  announced  the  rule  of 
exemption.  If  parties  to  a  pending 
cause,  or  their  witnesses,  are  liable 
to  be  thus  sued,  they  may  be  intimi- 
dated and  prevented  from  comply- 
ing with  the  foreign  court's  man- 
date, if  actually  summoned  or 
subpoenaed,  or  from  attnding  vol- 
untarily, as  is  their  privilege.  It 
is  against  public  policy  to  permit 
them  to  be  deterred  by  fear  of  being 
subjected  to  suit  while  attending, 
or  so  going  or  returning." 

While  most  of  the  courts  have 
been  careful  to  protect  foreign  liti- 
gants in  the  matter  of  their  privi- 
lege to  claim  immunity  from  being 
sued  generally,  we  think  that  no 
case  will  be  found  that  would  limit 
the  adversary  party  to  the  partic- 
ular method  of  presenting  the  ques- 
tion involved  selected  by  such  for- 
eign litigant.  In  the  present  case* 
for  instance,  the  question  involved 
is  the  status  of  the  infant  child, 
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Julia,  and  we  cannot  see  wherein 

the     privileges     or 

lXm-«  "i^S'Si   immunities   of   the 

nonrriiidrnt-       father    have    been 

controverBT  con-    •  j    j  t_    ji_ 

nected  trith  Bab-  invacled,  wnetiier 
i^«;nf ""  "'  that  status  is  deter- 
mined in  the  ap- 
plication for  writ  of  habeas  corpus 
or  in  the  petition  for  leave  to  adopt. 
Practically  the  same  question  is  in- 
volved in  both  cases.  In  Livengood 
v.  Ball,  63  Okla.  93,  L.R.A.1917C, 
905,  162  Pac.  768,  it  was  held  that 
nonresident  plaintiffs  who  volun- 
tarily brought  an  action  in  the 
courts  of  Oklahoma  against  a  citizen 
thereof  were  not  exempt  from  serv- 
ice of  summons  in  an  action  by  the 
defendants  seeking  relief  connected 
with  the  subject  of  the  litigation 
commenced  by  them.  In  Tiede- 
mann  v.  Tiedemann,  35  Nev.  259, 
129  Pac.  313,  the  court  held  that 
immunity  from  being  sued  could 
not  be  claimed  by  a  nonresident 
"when  within  the  jurisdiction  on 
matters  affecting  the  same  corre- 
lated subject-matter,  and  the  action 
is  brought  in  good  faith  and  calls 
for  the  adjudication  of  substantial 
rights."  The  facts  in  that  case 
were  that  the  father,  a  resident  of 
Connecticut,  had  applied  to  the 
courts  of  Nevada  to  obtain  the  pos- 
session of  his  minor  child  from  its 
mother.  His  petition  being  denied, 
the  mother  thereupon  brought  suit 
for  divorce,  asking  for  the  custody 
of  the  child  and  a  division  of  prop- 
erty. 

Some  of  the  courts  have  gone  so 
far  as  to  hold  that  the  rule  of  im- 
munity from  being  sued  does  not 
apply  to  a  nonresident  plaintiff  who 
voluntarily  goes  into  a  state  and 
brings  suit  therein.  Guynn  v.  Mc- 
Daneld,  4  Idaho,  606,  95  Am.  St. 
Rep.  158,  43  Pac.  74;  Baldwin  v. 
Emerson,  16  R.  I.  304,  27  Am.  St. 
Rep.  741,  15  Atl.  83 ;  Mullen  v.  San- 
born, 79  Md.  364,  25  L.R.A.  721, 
47  Am.  St  Rep.  421,  29  Atl.  522; 
Baisley  v.  Baisley,  113  Mo.  544,  35 
Am.  St.  Rep.  726,  21  S.  W.  29;  21 
R.  C.  L.  1305,  §§  50,  51 ;  32  Cyc.  492. 
In  view  of  the  facts  in  this  case,  it 
is  not  necessary  that  we  determine 


at  this  time  which  rule  of  immu- 
nity would  be  enforced  in  this  juris- 
diction in  ia  proper  case. 

It  is  claimed  by  appellant  that, 
inasmuch  as  he,  his  child,  and  the 
petitioners  to  adopt,  are  all  citizens 
of  Mexico,  the  court  has  no  juris- 
diction, under  chapter  17/title  6, 
Civ.  Code  191?,  entitled  "Adoption," 
to  decree  an  adoption;  it  being  con- 
1:ended  that  the  provisions  of  said 
chapter  do  not  apply  to  alien  resi- 
dents in  Arizona.  We  find  no  such 
limitation  expressed  in  said  chap- 
ter, nor  are  we  aware  of  any  good 
reason  why  the  power  of  the  courts 

of  the  state  should  court— i«ri«ii 
not   extend   to   the  tion— noureai-'^ 
protection,     care,  Jeulf!'"""* 
and   disposition   of 
minor  children  of  foreign  birth  as 
^ffell  as  native  born. 

It  is  claimed  by  appellant  that  the 
petition  for  adoption  did  not  state 
facts  sufficient  to  authorize  the 
court  to  hear  the  same,  the  par- 
ticular point  made  being,  as  we  un- 
derstand it,  that  there  is  no  allega- 
tion in  the  i>etition  that  the  child, 
Julia,  was  a  resident  of  Yuma 
county.  The  statute  (U  1188)  pro- 
vides that  the  superior  court  of  the 
county  in  which  the  child  resides 
has  jurisdiction  of  a  petition  to 
adopt  such  child.  But  the  statute 
does  not  require  that  the  petition 
shall  expressly  set  forth  that  the 
child  is  a  resident  of  the  county 
where  the  petition  is  filed.  Of 
course,  it  is  necessary  th&t  that  fact 
be  made  to  appear  somewhere  in  the 
record,  and  a  petition  failing  clearly 
and  definitely  to  set  forth  the  resi- 
dence would  doubtless  be  subject 
to  demurrer.  The 
appellant    did    not  "'"*'Vf*",^ 

demur   to   the   petl-  »»'r  «Terment»- 

tion  m  this  case,  —eaect. 
Besides,  we  think 
the  petition  did,  in  effect,  set  forth 
that  the  child  was  residing  in  Yuma 
county  at  the  time  of  the  institution 
of  the  proceedings  herein.  It  is  al- 
leged that  it  was  left  with  the  ap- 
pellees in  1914,  and  that  they  had 
cared  for  it  ever  since,  and  that 
they  had  resided  continuously  in 
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Yuma  county  for  twenty  years. 
The  evidence  clearly  shows  that  the 
child  had  been  kept  by  appellees  at 
their  home  at  Palomas,  Yuma  coun- 
ty, continuously  from  the  time  it 
was  left  with  tib^oa  until  February, 
1921,  the  date  of  the  hearing. 

Lastly  it  is  contended  by  appel- 
lant that  the  evidence  shows  that 
the  beat  interest  of  the  child  would 
be  subserved  by  turning  its  custody 
over  to  him.  In  that  connection  he 
insists  that  the  appellees  are  not 
qualified  or  fit  to  have  the  custody, 
care,  and  education  of  his  child,  and 
that  he  is.  He  also  contends  that 
tl^ere  is  no  evidence  supporting  the 
allegation  that  he  had  deserted  his 
child.  These  were  questions  upon 
which  the  court  took  evidence,  and 
resolved  them  against  appellant's 
contention.  The  finding  of  the  court 
in  that  regard  is  as  follows :  ".  .  . 
About  the  month  of  November, 
1915,  Epigmenio  Rizo,  the  father  of 
said  minor  child,  brought  said  mi- 
nor child  to  Palomas,  Yuma  county, 
Arizona,  and  left  her  at  the  resi- 
dence of  Pastor  Burruel  and  Fran- 
cisca  Burruel,  the  petitioners  here- 
in, without  consulting  them,  and 
without  making  any  arrangement 
or  provision  whatever  for  the  keep- 
ing, care,  maintenance,  support,  or 
schooling  of  said  minor  child,  did 
there  desert  and  abandon  said  mi- 
nor child,  and  return  to  the  Re- 
public of  Mexico  and  ever  since 
said  time  and  until  the  filing  of 
the  petition  herein,  and  for  the 
period  of  more  than  five  years 
years  prior  to  the  filing  thereof,  the 
said  father  of  said  minor  child  has 
continued  to  wilfully  and  wholly 
desert  and  abandon  said  minor 
child  to  the  care  and  custody  and 
control  of  the  said  petitioners,  and 
the  said  father  has  wholly  and  wil- 
fully failed  and  neglected  to  provide 
said  minor  child  with  the  common 
necessaries  of  life  or  with  any  sup- 
port whatever." 

The  court  concludes :  "That  from 
all  the  facts  before  the  court  in  evi- 
dence the  judge  of  this  court  con- 
siders that  the  interests  of  said  child 
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will  be  promoted  by  its  adoption  by 
the  petitioners." 

As  to  whether  the  father  intend- 
ed to  abandon  and  desert  his  child 
when  he  left  her  with  the  appellees 
or  not,  the  evidence  was  in  sharp 
conflict,  but  we  think  the  findings 
of  the  court  on  that  question  are 
fairly  well  supported.  However, 
aside  from  that  question,  under  our 
law,  the  interests  and  welfare  of  the 
child  are  of  the  highest  considera- 
tion, and  in  a  proceeding  of  adop- 
tion the  court  may  Adoptio«_power 
Ignore  the  natural  to  icaore  richts 
rights  of  a  parent  »"»-«»'-• 
if  in  doing  so  the  child's  welfare  is 
promoted.  Paragraph  1198,  Civil 
Code,  states  the  law:  "An  adoption 
may  be  decreed  without  the  consent 
of  the  parent,  guardian,  next  of  kin, 
or  next  friend  where  the  judge  con- 
siders that  the  interest  of  the  child 
will  be  promoted  thereby." 

Notwithstanding  this  provision  of 
the  statute,  we  think  the  natural 
rights  of  the  parent  should  not  be 
lightly  passed  over;  but  if  the 
judge,  after  a  careful  investigation, 
comes  to  the  conclusion  that  it 
would  be  be+ter  for  the  child  and 
society  for  it  to  be  taken  from  its 
natural  parent  and  placed  in  the 
care  of  others,  the  statute  gives  him 
that  right.  As  was  said  in  Steams 
v.  Allen,  183  Mass.  404,  97  Am.  St. 
Reip.  441,  67  N.  E.  349 :  "Adoption 
involves  ya  change  of  status.  So  far 
as  the  adopting  parents  are  con- 
cerned, the  change  cannot  be  made 
without  their  consent.  So  far  as 
an  infant  child  is  concerned,  the 
state,  as  his  protector,  may  make 
the  change  for  him.  The  natural 
parents  of  the  child  should  be  con- 
sidered, and  their  natural  rights 
should  be  carefully  guarded,  but 
their  rights  are  subject  to  regulation 
by  the  state,  and,  if  these  come  into 
conflict  with  the  paramount  inter- 
ests of  the  child,  it  is  the  power  of 
the  state,  by  legislation,  to  separate 
children  from  their  parents  when 
their  interests  and  the  welfare  of 
the  community  require  it." 

We  do  not  consider  that  the  appel- 
lant's objection  to  the  consolidation 
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of  the  two  suits,  involving,  as  they 
did,  the  same  question,  to  wit,  the 
status  of  the  minor  child,  was  error. 
Appe.i^on.«H.  Practically  the  same 
tetion  of  Mita  question  was  in- 
-mor.  volved  in  both  cases 

between  the  same  parties,  and  evi- 
dence applicable  to  the  issue  in  one 
case  would  be  relevant  and  mate- 


rial in  the  other.  We  think  %  690 
of  the  Civil  Code,  providing  for  con- 
solidation of  suits  between  the  same 
parties,  authorized  the  court  to  hear 
the  cases  together. 

The  decree  of  adoption  appealed 
from  is  affirmed.  This  necessarily 
affirms  the  order  of  the  court  deny- 
ing the  writ  of  habeas  corpus. 


Annotation. 

Immunity  of  nonretident  niitor  or  witneu  from  service  of  proceM  as  affected 
by  die  nature  or  subject-matter  of  tbe  action  or  proceeding  in  vrliich  tlie 
process  issues. 


This  annotation  does  not  include 
the  question  as  to  whether  or  not  a 
nonresident  defendant  in  a  criminal 
prosecution  is  exempt  from  service  of 
process  in  a  civil  action. 

The  rule  of  immunity  from  service 
of  process  in  favor  of  a  suitor  or  wit- 
ness attending  court  in  a  juris- 
diction other  than  that  of  his  resi- 
dence does  not  extend  to  process  in 
an  action  or  proceeding  involving  or 
connected  with  the  subject-matter  of 
the  litigation  during  attendance  upon 
which  the  nonresident  suitor  is 
served.  The  reported  case  (Rizo  v. 
BURRUKL,  ante,  828) ;  Tiedemann  v. 
Tiedemann  (1912)  35  Nev.  259,  129 
Pac.  813;  Livengood  v.  Ball  (1917)  63 
Okla.  93,  L.R.A.1917C,  905,  162  Pac. 
768. 

Thus,  it  was  held  in  the  /reported 
case  that  one  who  went  into  another 
jurisdiction  to  prosecute  habeas  cor- 
pus proceedings  to  secure  the  custody 
of  his  child  was  not  exempt  from 
service  of  a  petition  by  the  custodian 
to  adopt  the  child,  its  status  being  the 
question  involved  in  both  proceedings. 

And  in  Tiedemann  v.  Tiedemann 
(Nev.)  supra,  a  husband  who  came 
into  another  state  to  institute  habeas 
corpus  proceedings  against  his  wife, 
to  obtain  possession  of  their  minor 
child,  was  held  not  to  be  immune 
from  service,  while  there,  of  sum- 
mons in  an  action  by  his  wife  for 
divorce,  in  which  she  prayed  for  the 
custody  of  the  child. 

And  it  was  held  in  Livengood  v. 
Ball  (Okla.)  supra,  that  one  who  was 


prosecuting  in  another  state  an  action 
to  recover  the  balance  due  upon  a 
note,  and  to  foreclose  the  mortgage 
given  to  secure  it,  could  be  served 
with  summons  in  an  action  to  recover 
back  usurious  interest  paid  upon  the 
note,  the  usury  having  been  set  up  as 
a  defense  in  the  first  action. 

The  syllabus  by  the  court  in  the 
preceding  case  reads  as  follows: 
"Nonresident  plaintiffs  who  volun- 
tarily come  within  the  jurisdiction  of 
the  courts  of  this  state  to  attend  the 
trial  of  litigation  commenced  by  them 
against  citizens  of  this  state  are  not 
exempt  from  service  of  a  summons  in 
an  action  by  defendant  for  relief 
connected  with  the  aubject  of  the 
litigation  commenced  by  them,  when 
a  full  and  complete  adjustment  of  the 
rights  of  the  parties  cannot  be  had  in 
the  first  action,  and  where  full  relief 
would  be  denied  the  citizens  of  this 
state  in  courts  of  the  state  of  plain- 
tiffs' residence."  And  it  appears  in 
that  case  that,  by  the  laws  of  the 
state,  the  usurious  interest  could  not 
be  recovered  by  way  of  counterclaim 
or  cross  petition  in  the  foreclosure 
action,  and  that,  in  the  state  of  the 
residence  of  one  of  the  defendants  in 
the  action  to  recover  back  the 
usurious  interest,  such  interest,  be- 
cause voluntarily  paid,  could  not  be 
recovered  back  by  suit,  and,  in  the 
state,  of  the  other  defendant's  res- 
idence, a  recovery  would  be  barred  by 
the  Statute  of  Limitations. 

But  in  Powelson  v.  Procter  &  G. 
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N.  Y.  Supp.  93,  reversing  an  order 
denying  the  motion  of  a  foreign  cor- 
poration to  vacate  service  of  sum- 
mons made  upon  an  officer  while  in 
New  York  as  a  witness  in  a  suit  by 
the  corporation  against  the  person 
who  was  plaintiff  in  the  suit  in 
which  the  summons  in  question 
issued,  the  court,  in  reply  to  the  con- 
tention that  the  latter  suit  was  for 
the  purpose  of  setting  up  an  equi- 
table claim  for  dissolution  of  a  joint 
enterprise  and  an  accounting,  ob- 
served that  he  could  have  asserted 
such  a  claim  in  his  answer  in  the 
other  suit,  or  could  have  amended  his 
answer  during  the  trial  and  set  up 
such  a  claim. 

Another  exception  to  the  rule  of 
immunity  from  service  of  process  of  a 
nonresident  suitor  or  witness  is  proc- 
ess in  an  action  for  a  tort  committed 
by  such  suitor  or  witness  while 
attending  the  foreign  court.  Nichols 
V.  Horton  (1882)  4  McCrary,  567,  14 
•Fed.  327;  Iron  Dyke  Copper  Min.  Co. 
V.  Iron  Dyke  R.  Co.  (1904)  132 'Fed. 
208;  Mullen  v.  Sanborn  (1894)  79  Md. 
364,  25  L.R.A.  721,  47  Am.  St.  Rep.  421, 
29  Atl.  522. 

As  stated  in  First  Nat.  Bank  v.  Di 
Martino  &  M.  Contracting  Co.  (1917) 
180  App.  Div.  760, 168  N.  Y.  Supp.  310 : 
"It  would  be  absurd  to  say  that  a 
person  within  this  state,  nominally 
as  a  party  or  a  witness,  could  not  be 
served  with  process  in  an  action 
brought  in  respect  to  a  wrong  which 
such  person  conunitted  while  thus 
here." 

And  the  court  said  in  Livengood 
T.  Ball  (1917)  63  Okla.  93,  L.R.A. 
1917C,  905,  162  Pac.  768:  "It  will  not 
do  to  say  that  in  no  event  can  a 
foreign  litigant  be  subject  to  process 
in  this  state.  Should  a  nonresident  in 
attendance  upon  a  trial  of  a  case 
wherein  he  was  plaintiff  violate  any 
of  the  criminal  laws  of  this  state,  he 
would  be  subject  to  arrest  and  pros- 
ecution therefor,  and  should  he  com- 
mit any  civil  wrong  during  his  so- 
journ, it  would  be  folly  to  say  that  a 
citizen  of  this  state  could  not  invoke 
the  aid  of  its  courts  to  redress  such 
wrongs,  but  must  wait  until  the  non- 


may  in  some  cases  be  in  a  foreign 
country,  entirely  out  of  the  reach 
and  beyond  the  means  of  our  own 
citizens  to  pursue." 

It  was  held  in  Nichols  v.  Horton 
(Fed.)  supra,  that  where  a  non- 
resident, while  in  attendance  upon  a 
trial,  wrongfully  directed  the  levy  of 
a  writ  of  attachment  upon  the  prop- 
erty of  a  third  party,  he  was  not 
exempt  from  service  of  process  in 
an  action  by  such  third  party  for 
such  wrongful  taking  of  his  property. 

And  in  Mullen  v.  Sanborn  (Md.) 
supra,  holding  that  a  plaintiff  in  an 
attachment  suit,  who  comes  from  an- 
other state  to  testify  therein,  is  not 
privileged  from  service  of  summons 
while  there,  in  an  action  for  malicious- 
ly bringing  the  attachment  suit,  the 
court  said:  "We  are  of  opinion  that 
this  right  of  exemption  should  not  be 
extended  to  one  who,  like  the  appellee, 
comes  here  and  avails  himself  of  the 
right  given  him  by  our  statute  to  issue 
an  attachment  for  fraud,  or,  as  it  is 
generally  called,  an  attachment  on 
original  process.  This  proceeding  has 
always  been  considered  an  extrinsic 
remedy,  and  the  legislature,  seeing  the 
great  temptation  there  would  exist  to 
abuse  it,  and  the  loss  and  injury  to  the 
defendant  which  must  necessarily 
follow  such  abuse,  provided  by  statute 
that  no  such  attachment  should  issue 
until  the  plaintiff  therein  should  give 
bond,  with  good  security,  to  answer 
for  all  such  costs  and  damages  as 
should  be  awarded  against  him  for 
wrongfully  suing  out  such  an  attach- 
ment. When  the  appellee  issued  the 
attachment,  the  wrongful  issuing  of 
which  and  the  damages  thereby  caused 
being  the  causes  of  action  in  the  case, 
he  gave  bond  as  required  by  law,  and 
the  appellant  not  only  has  the  right  to 
look  to  that  bond  for  compensation  for 
the  injury  done  him  by  the  appellee, 
but  in  most  cases  it  is  the  only  source 
from  which  he  may  hope  to  secure  it. 
We  have  held,  however,  that  the  bond 
cannot  be  put  in  suit,  unless  a  suit 
against  the  plaintiff  in  the  attachment 
for  wrongfully  suing  it  out  has  first 
been  prosecuted  to  judgment.  The 
appellee   having  failed  to  prosecute 
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his  attachment  with  success,  and  the 
appellant  having  sued  him  in  the 
court  where  the  bond  was  filed  to 
ascertain  the  damages,  so  that  he 
could  avail  himself  of  a  suit  on  the 
bond  to  make  himself  whole,  we  think 
the  appellee  should  be  held  to  have 
waived  his  right,  if  he  had  any,  to 
exemption  from  summons,  and  should, 
at  least,  be  put  in  the  same  and  no 
worse  situation  than  resident  suitors 
would  be,  under  like  circumstances. 
Having  voluntarily  appeared  in  our 
courts  to  take  advantage  of  this 
peculiarly  harsh  remedy,  and  having 
given  bond,  without  which  he  could 
not  have  attached,  he  ought  not  to 
be  allowed  to  assume  a  position  which 


might  enable  him  to  escape  all 
liability  for  his  wrongdoing,  and  at 
the  same  time  destroy  the  efficacy  of 
his  bond.  For,  if  the  bond,  which  in 
many  cases  will  alone  protect  the  de- 
fendant from  loss  and  his  business 
from  destruction,  cannot  be  put  in 
suit  until  the  nonresident  plaintiff  in 
attachment  has  been  sued  and  a  judg- 
ment recovered  against  him  in  the 
perhapai  far-distant  state  where  he 
resides,  the  value  of  the  hond  as  a 
security  to  the  alleged  debtor,  and  as 
a  means  of  preventing  the  fraudulent 
and  reckless  abuse  of  the  process  of 
the  court,  will  be  greatly  diminished, 
if  not  ki  many  cases  made  absolutely 
worthless."  G.  V.  L 


M.  B.  MOORE  et  al.,  Respts./ 

V. 

ROCHESTER  WEAVER  MINING  COMPANY  et  al.,  Appts. 


yevada  Supreme  Court  ^September  S,  191S. 
(42  Nev.  164,  174  Pac  1017.) 

Attorney  and  client  —  agreement  for  extra  compensation  —  validity. 

1.  Where  an  attorney,  with  the  work  which  he  is  required  to  do  under 
his  contract  partially  performed,  exacts  from  his  client  additional  ccnn- 
pensation  under  a  threat  to  withdraw  from  the  case  if  the  agreement  is 
not  made,  nothing  but  the  best  of  reasons  will  uphold  the^agreement. 

iSee  note  on  this  question  beginning  on  page  847.] 


Estoppel    —   accepting   proceeds   — 
right  to  disafiBrm. 

2.  One  accepting  a  share  of  the  pro- 
ceeds of  a  conveyance  of  real  estate 
cannot  subsequently  disaffirm  the  con- 
veyance. 

[See  10  R.  C.  L.  779.] 
Attorney  a'nd  client  —  validity  of  con- 
tract between. 

8.  Where  an  attorney  for  his  own 
benefit  deals  with  his  client,  the 
transaction  is  not  only  regarded  with 
suspicion  and  closely  scrutinized,  but 
it  is  presumptively  invalid  on  the 
ground  of  constructive  fraud,  and  this 
presumption  can  be  overcome  only  by 
the  clearest  and  most  satisfactory 
evidence. 

[See  2  R  C.  L.  966;  1  R.  C.  L.  Supp. 
669.] 


Evidence  —  of  intent. 

4.  Intent  is  a  matter  of  fact  which 
may  be  testified  to  by  the  person  whose 
intent  is  in  question. 

[See  10  R.  C.  L.  946;  2  R.  C.  L.  Supp. 
1116.] 

—  weight  —  presumption. 

5.  If  a  reason  given  for  a  motive  is 
equivocal  it  is  not  conclusive  as 
against  presumptions  and  inferences 
equally  as  credible. 

Cloud  —  removal  —  denial  of  relief. 

6.  One  who  comes  into  equity  seek- 
ing equitable  relief  in  aid  of  a  legal 
title  must  first  establish  a  legal  title, 
and  where  the  latter  is  doubtful  the 
court  will  not  grant  the  relief. 
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Appeal  —  presnmptioii  of  error. 

7.  In  the  absence  of  an  affirmatiTe 
showing  that  the  trial  court  either 
failed  or  refused  to  follow  the  Practice 
Act  with  respect  to  the  making  of 


findings,  the  appellate  court  will  not 
presume  against  the  regularity  of  the 
proceedings  in  that  particular. 

[See  2  R:  C.  L.  219;  1  R.  C.  L.  Supp. 
457,   468.] 


(Coleman,  J.,  dissents  in  part.) 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Hum- 
boldt County  (Ducker,  J.)  in  favor  of  plaintiffs  in  an  action  brought  to 
quiet  title  to  and  remove  a  cloud  from  their  title  to  an  undivided  one- 
fourth  interest  in  certain  lode  mining  claims.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hoyt,  Gibbrais,  &  French      122  Ala.  602,  82  Am.  St.  Rep.  103,  26 


and  H.  J.  Murrish,  for  appellants: 

Plaintiffs  by  accepting  benefits  rati- 
fied the  agreement  between  Schick  and 
Olson,  and  estopped  themselves  from 
denying  defendants'  title. 

Alexander  v.  Winters,  24  Nev.  146, 
50  Pac.  798;  Marye  v.  Martin,  9  Nev. 
28;  Hilton  v.  Meier,  257  111.  506,  100  N. 
E.  962;  Sage  v.  Finney,  156  Mo.  App. 
80,  135  S.  W.  996;  Hector  v.  Warren, 
225  Mo.  255,  124  S.  W.  1119;  McCor- 
mick  v.  Unity  Co.  239  111.  306,  87  N.  E. 
924;  Barnes  v.  Vandiver,  5  Ga.  App. 
162,  62  S.  E.  994;  Keel  v.  Jones,  93 
Miss.  244,  47  So.  385;  Grooms  v.  Mul- 
let*, 138  Mo.  App.  477,  118  S.  W.  683; 
McCoy  V.  Niblick,  221  Pa.  123,  80 
L.R.A.(N.S.)  355,  70  Atl.  577;  Dun- 
ham v.  Milhous,  70  Ala.  596;  Seymour 
V.  Lewis,  13  N.  J.  Eq.  439,  78  Am.  Dec. 
108;  Manning  v.  Kansas  Coal  &  T.  Co. 
181  Mo.  359,  81  S.  W.  J40;  Harding  v. 
Weisiger,  88  Ky.  L.  Rep.  170,  109  S. 
W.  890;  Hunt  v.  Wright,  —  Tex.  Civ. 
App.  — ,  189  S.  W.  1007;  Hawks  v. 
Smith,  141  Ga.  422,  81  S.  E.  200;  Gar- 
butt  V.  Mayo,  128  Ga.  269,  13  L.R.A. 
(N.S.)  58,  57  S.  E.  495;  Jones  v.  Lang- 
home,  19  Colo.  206,  34  Pac.  997;  Glad- 
stone Exch.  Bank  v.  Keating,  94  Mich. 
42B,  53  N.  W.  1110;  Kessler  v.  Ensley 
Land  Co.  79  C.  C.  A.  534,  148  Fed. 
1019 ;  Sparks  v.  Howard,  30  Ky.  L.  Rep. 
236,  97  S.  W.  1105;  Altman  v.  McMil- 
lin,  115  App.  Div.  234,  100  N.  Y.  Supp. 
970;  Murphy  v.  Sisters  of  the  Incar- 
nate Word,  43  Tex.  Civ.  App.  638,  97 
S.  W.  135;  Lodwick  Lumber  Co.  v. 
Taylor,  —  Tex.  Civ.  App.  — ,  99  S.  W. 
192;  Ice  v.  Maxwell,  61  W.  Va.  9,  65 
S.  E.  899;  Branch  v.  Jesup,  106  U.  S. 
468,  27  L.  ed.  279,  1  Sup.  Ct.  Rep. 
495;  Cameron  v.  New  York  &  Mt.  V. 
Water  Co.  16  N.  Y,  Supp.  757;  Rogers 
V.  Coal  River  Boom  &  Driving  Co.  39 
W.  Va.  272.  19  S.  E.  401;  Hitchcock  v. 
Danbury  &  N.  R.  Co.  25  Conn.  516; 
Hobbs  V.  Nashville,  C.  &  St.  L.  R.  Co. 


So.  139;  16  Cyc.  787;  Heath  v.  West, 
28  N.  H.  108. 

Failure  of  plaintiff  Young  to  testify 
is  evidence  against  plaintiffs. 

Union  Bank  v.  Stone,  60  Me.  596,  79 
Am.  Dec.  631;  Brown  v.  Schock,  77 
Pa.  471;  Bastrop  State  Bank  v.  Levy, 
106  La.  586,  81  So.  164;  1  Wigmore, 
Ev.  §  289. 

On  failure  of  the  trial  court  to  find 
on  the  issues  made  by  the  pleadings  in 
an  action,  the  judgment  must  be  re- 
versed on  appeal  and  the  cause  re- 
manded for  a  new  trial. 

Conklin  v.  Stone,  2  Cal.  Unrep.  449, 
6  Pac.  878;  Hawes  v.  Green,  2  Cal. 
Unrep.  286,  8  Pac.  496;  Williams  v. 
Pratt,  10  Cal.  App.  625,  103  Pac.  151; 
Boeder  v.  Stein,  23  Nev.  97,  42  Pac. 
867. 

Messrs.  M.  B.  Moor^  R.  H.  Young, 
and  L.  6.  Campbell  for  respondents. 

Sanders,  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  quiet  title 
and  to  remove  a  cloud  from  the  re- 
spondents' title  to  an  undivided  one- 
fourth  interest  in  three  contiguous 
lode  mining  claims,  situate  in  the 
Rochester  mining  district,  Hum- 
boldt county,  Nevada,  known  as  the 
"Weaver  group." 

The  main  question  to  be  consid- 
ered on  this  appeal  is  whether  the 
respondents,  by  their  acts  and  con- 
duct, are  prevented  from  asserting 
their  title  to  the  property  in  contro- 
versy as  against  the  appellant  com- 
pany, which  claims  title  to  the 
whole  of  the  property  in  dispute. 

The  appellant  company  by  its  an- 
swer set  up  two  equitable  defenses, 
either  of  which,  if  sustained,  consti- 
tutes a  complete  defense  to  the 
action.    One  was  in  form  an  afiirma- 
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tive  defense,  admitting  the  execu- 
tion and  delivery  to  the  respond- 
ents of  a  deed  purporting  to  convey 
to  them  an  undivided  one-fourth  in- 
terest in  the  Weaver  group,  but  that 
their  said  deed  was  obtained  by 
fraud.  The  other  was  in  form  a 
separate  and  distinct  defense,  in 
substance  and  to  the  effect  that  the 
respondents  knew  at  the  time  their 
title  accrued  that  their  grantor  had, 
prior  thereto,  executed  a  deed  con- 
veying his  entire  interest  in  the 
premises  to  the  appellant  Schick, 
and,  with  full  knowledge  of  the 
material  facts,  ratified  the  acts  of 
their  grantor  by  accepting  from 
him  one  half  of  the  proceeds  of  the 
sale  of  the  property. 

Whether,  upon  the  facts  proved, 
a  case  was  made  upon  which,  ac- 
cording to  the  principles  of  equity, 
the  respondents  are  prevented  from 
asserting  their  legal  title  against 
the  appellant  company  is  the  real 
point  in  controversy.  The  point  is 
important  as  between  the  parties, 
and  still  more  important  because  it 
involves  in  its  wider  aspects  a  ques- 
tion affecting  the  security  of  all  title 
to  real  property  and  a  consideration 
of  the  circumstances  under  which  a 
legal  title  may  be  practically  sub- 
verted and  lost,  although  the  true 
owner  has  never  executed  any  deed 
or  conveyance  of,  or  ajiy  writing 
agreeing  to  convey,  his  land. 
Thompson  v.  Simpson,  128  N.  Y. 
284,  28  N.  E.  627.  Such  defense  to 
an  action  of  this  character  rests 
upon  the  plain  principle  of  justice, 
of  right,  and  law,  that  a  man  cannot 
accept  the  benefits  and  reject  the 
burdens  of  a  transaction,  and  not 
upon  any  of  the  essential  elements 
of  estoppel  in  pais. 

Where  one  has  an  election  either 
to  ratify  or  disaffirm  a  conveyance, 
he  can  either  claim  under  or 
against,  but  he  cannot  do  both. 
And  having  adopted  one  course,  he 
cannot  afterwards  pursue  the  other. 
And  it  is  wholly  immaterial,  of 
course,  what  may  be  the  infirmities 
of  the  transaction,  abstractly  consid- 
ered; if  he  elects  to  take  under  it 
he  thereby  cuts  himself  off  from  at- 


tacking it.  It  is  good  as  tb  him, 
though  it  may  be  bad  as  to  every- 
body else.  Kahn  v.  Peter,  104  Ala. 
631,  16  So.  524. 

Upon   this   principle,  the  books 
abound  with  cases  in  which  those 
who  are  entitled  to  avoid  a  sale,  or 
to  adopt  and  ratify  it,  or  to  claim 
under  or  in  opposition  to  a  convey- 
ance, by  accepting  the  proceeds  of 
the     sale,     or     the 
benefits  of  the  con-  f^ltSHH^^^^^t, 
veyance,      preclude  ;^'^*  *"  '"•' 
themselves        from 
avoiding  it.    Goodman  v.  Winter,  64 
Ala.  434,  38  Am.  Rep.  13. 

The  rule  is  that  where  one,  with- 
out title  or  authority  from  the  real 
owner,  assumes  to  sell  and  convey 
the  land  in  fee,  and  the  true  owner, 
knowing  the  facts,  consents  to  and 
does  accept  the  proceeds  of  the  sale 
in  full  satisfaction  of  his  interest, 
this  ought  in  equity  to  operate  as  a 
confirmation  of  the  unauthorized 
sale,  and  preclude  the  real  owner 
from  asserting  his  legal  title.  The 
sale  in  the  case  supposed  is  Isreated 
as  his  act,  or  at  least  it  operates,  .in 
connection  with  the  receipt  of  the 
purchase  money,  as  an  agreement 
on  his  part  to  sell  to  the  purchaser, 
and  as  a  payment  by  the  latter  to 
the  true  owner  of  the  consideration. 
Thompson  v.  Simpscm,  supra. 

The  acts  relied  upon  in  this  case 
as  constituting  ratification  of  tiie 
unauthorized  acts  of  the  respond- 
ents' grantor  are  that  the  respond- 
ents, with  full  knowledge  of  all  the 
material  facts,  accepted  from  him 
one  half  of  the  purchase  price  of  the 
property  in  controversy.  To  rebut 
the  presumption  and  inference  de- 
ducible  from  their  act,  the  witness 
Moore,  one  of  the  respondents,  testi- 
fied that  their  intent  and  motive  for 
accepting  frofti  their  grantor  a  sum 
equivalent  to  one  half  of  the  pro- 
ceeds obtained  by  him  from  his  un- 
authorized conveyance  of  the  prop- 
erty was  not  to  ratify  or  afiirm  the 
conveyance,  but  was  demanded  as 
and  for  an  additional  compensation 
for  legal  services  to  be  performed 
as  attorneys  in  behalf  of  their 
grantor,  in  an  action  then  pending 
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Deiween  mm  ana  xus  granvic  ocnicK, 
involving  the  former's  title  to  other 
mining  ground,  and,  to  support  his 
statement,  the  witness  gave  in  de- 
tail an  account  of  the  transaction 
"whereby  respondents  received  from 
their  grantor  a  sum  equal  to  one 
half  of  the  proceeds  of  the  sale  of 
the  property.  From  the  testimony 
of  this  witness,  and  facts  and  cir- 
cumstances connected  with  it,  tiie 
trial  court  found,  quoting  from  its 
decision,  that  "Moore's  testimony  in 
this  regard  is  satisfactory,  and 
from  it  the  court  concludes  that 
plaintiflFs'  conduct  in  reference  to 
the  transaction  did  not  amount  to  a 
ratification  of  Olson's  acts  in  ac- 
cepting $5,000  from  Schick  for  his 
interest  in  the  Weaver  claims,  and 
therefore  does  not  constitute  an  es- 
toppel." 

The  duty  devolves  upon  us,  at  the 
expense  of  prolixity,  to  review  the 
«vidence  upon  which  this  finding  is 
based,  and  determine  if  the  evidence 
is  such  as  to  prevent  the  respond- 
ents from  asserting  in  equity  their 
legal  title  against  the  appellant  com- 
pany. 

One  Olson,  respond^its'  grantor, 
and  one  Schick,  the  appellant,  were 
the  owners  of  the  Weaver  group  and 
other  mining  ground,  situate  in  the 
Rochester  mining  district.  Olson, 
on  the  28th  day  of  October,  1912, 
conveyed  to  Schick  his  undivided 
one-half  interest  in  the  Weaver 
group.  The  deed  was  placed  in  the 
First  National  Bank  of  Lovelock, 
with  instructions  to  the  bank, 
signed  by  both  parties,  to  deliver 
the  deed  to  Schick  on  the  payment 
by  Schick  into  the  bank,  to  the  cred- 
it of  Olson,  the  consideration  ex- 
pressed in  the.  deed,  to  wit,  $5,000, 
according  to  the  pajnnents  named  in 
the  instruction  to  the  bank.  Short- 
ly after  this  transaction,  Olson  ap- 
parently became  dissatisfied  with 
the  relationship  existing  between 
him  and  Schick,  and  on  the  10th  day 
of  December,  1912,  consulted  his 
attorney,  the  respondent  Young, 
concerning  his  legal  rights  in  the 
premises.  The  witness  Moore,  upon 
solicitation  of  Young,  participated 
19  A.Ii.R.— 63. 


in  me  conierence,  ana  as  a  resuic 
the  following  agreement  or  memo- 
randum was  signed  by  Olson:  "I 
hereby  employ  R.  H.  ,  Young  of 
Lovelock,  and  Stoddard,  Moore,  & 
Woodbum  of  Reno,  Nevada,  as  my 
attorneys  to  represent  me  and  my 
interests,  and  to  take  such  action, 
by  suit  or  otherwise,  to  secure  for 
me  the  interest  to  which  I  am  enti- 
tled in  mining  ground  located  in 
Rochester  canon  or  vicinity  in  Hum- 
boldt county,  Nevada,  by  F.  M. 
Schick  in  our  names  jointly,  or  his, 
F.  M.  Schick's,  or  any  claim  located 
by  him  for  any  other  person  or 
persons,  and,  being  without  funds  to 
pay  my  said  attorneys,  I  hereby 
agree  to  allow  them  as  payment  for 
said  services  to  be  rendered,  and  I 
do  hereby  agree  with  my  said  at- 
torneys to  pay  ovfer  to  them  and 
transfer  to  them  one  half  (i)  of  all 
money  or  property  which  now 
stands  in  my  name  and  said  Schick's 
name,  or  which  they  may  secure  for 
me  from  said  Schick  or  any  other 
person  or  persons  or  corporation  by 
action,  suit,  or  in  way  of  settle- 
ment with  said  Schick  or  any  other 
person,  persons,  or  corporation." 

Thereupon  the  respondents,  with 
the  authority  and  consent  of  Olson, 
and  over  his  signature,  gave  notice 
to  the  bank  and  to  Schick' of  his  re- 
scission and  repudiation  of  the  deed 
of  October  28,  1912,  and  caused  to 
be  posted  a  similar  notice  upon  the 
ground  in  controversy,  and  there- 
after notified  all  parties  dealing 
with  Schick  for  the  purchase  of  the 
Weaver  group,  of  Olson's  repudia- 
tion of  the  instrument,  and  also,  on 
later  dates,  gave  notice  to  others 
dealing  with  Schick  of  respondents' 
title  to  an  undivided  one-fourth  in- 
terest in  the  property.  On  the  18th 
day  of  December,  1912,  Olson  exe- 
cuted, acknowledged,  and  delivered 
a  deed,  at  the  request  and  solicita- 
tion of  the  respondent  Young,  con- 
veying to  the  respondents  an  undi- 
vided one-fourth  interest  in  the 
Weaver  group,  the  Rochester  group, 
the  Crown  Point  Extension,  and  the 
Weaver  Extension  lode  mining 
claims.     This   deed  was   filed   for 
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record  on  the  23d  day  of  December, 
1912. 

Pursuant  to  their  employment, 
the  respondents,  on  or  about  the  23d 
day  of  Decfember,  1912,  filed  suit  in 
the  name  of  Olson  v.  Schick  to  es- 
tablish Olson's  undivided  one-half 
interest  in  and  to  the  Rochesters, 
the  Crown  Point  Extension,  and  the 
Weaver  Extension  locations,  and 
pursuant  to  their  employment,  on 
the  9th  day  of  January,  1913,  filed 
suit  in  the  name  of  Olson  v.  Schick 

'  to  annul  the  deed  of  October  28, 
1912;  on  the  ground  of  fraud  and 
deceit,  and  also  filed  contemporane- 
ously therewith  notice  of  lis  pen- 
dens, and  on  the  20th  day  of  Janu- 
ary, 1913,  filed  an  amended  com- 
plaint in  the  cause,  all  the  pleadings 
being  verified  by  Olson. 

Olson,  without  the  knowledge  of 
the  respondents,  and  after  he  had 
been  advised  and  instructed  not  to 
accept  any  money  from  Schick  on 
account  of  the  transaction  with  him 
in  connection  with  the  Weaver 
group,  had  actually,  on  or  about  the 
6th  day  of  January,  1913,  and  be- 
fore the,  filing  of  the  suit  to  cancel 
his  deed  to  Schick  of  the  Weav- 
er group,  accepted  the  sum  of 
$1,000  on  the  purchase  price  of  the 
properly;  and,  without  the  knowl- 
edge of  the  respondents,  on  or  about 

'  the  13th  day  of  January,  1913,  Ol- 
son was  paid  the  remaining  sum  of 
$4,000  in  accordance  with  the  es- 
crow instructions  accompanying  the 
placing  of  the  deed  in  the  bank,  and, 
without  their  knowledge  or  consent, 
the  deed  was  delivered  by  the  bank 
to  Schick  on  the  12th  day  of  Janu- 
ary, 1913.  On  or  about  January  30, 
1913,  -upon  discovering  for  the  first 
time  that  Olson  had  accepted  the 
said  sum  of  $5,000,  they  procured 
an  interview  with  him,  and  learned 
from  him  that  he  had  accepted  the 
said  sum  in  full  satisfaction  of  all  of 
his  right,  title,  and  interest  in  and 
to  the  Weaver  group  from  appellant 
Schick,  and  learned,  from  some 
source  not  disclosed  by  the  record, 
that  Olson  also  had  signed  an  agree- 
ment ratifying  a  deal  which  Schick 
had  made  with  third  parties  for  the 


Crown  Point  Extension,  and  learned 
also,  from  such  source  not  disclosed 
by  the  record,  that  Olson  had  been 
negotiating  with  Pitt  and  Mcintosh, 
who  held  a  contract  from  Schick, 
for  the  five  original  Rochester 
claims;  all  of  which  mining  ground 
formed  the  basis  of  the  suit  pending 
to  establish  Olson's  one-half  interest 
in  those  particular  properties. 

The  testimony  of  the  witness 
Moore  bearing  directly  upon  the 
transaction  concerning  the  de- 
mand and  payment  of  a  sum  equal 
to  one  half  of  the  purchase  price  re- 
ceived by  Olson  from  the  sale  of  the 
Weaver  group  is  as  follows: 

We  went  to  Young's  hotel,  where 
he  was,  and  asked  him  to  come  to 
the  office;  we  wanted  to  see  him. 
He  came  to  the  office,  and  I  said  to 
him,  "Nelse,  have  you  taken  that 
$5,000  from  the  bank?"  He  said, 
"No."  r  said,  "I  am  Informed  that 
you  have,"  and  repeated  my  ques- 
tion. And  then  he  said,  "I  did."  I 
said,  ♦♦Why  did  you  take  it?" 
"Well,"  he  said,  "a  friend  of  mine 
told  me  it  was  over  there,  and  I 
might  just  as  well  take  it  down."  I 
said,  "Do  you  know  what  you  have 
done  by  taking  that  money?"  He 
said,  "No."  I  said,  "You  have  for- 
feited all  claim  that  you  had  to  the 
Weaver  properly,  and  you  have  no 
chance  whatever  to  recover  on  ac- 
count of  the  suits  you  have 
brought"  I  said,  "When  did  you 
get  this  money?"  He  said,  "About 
two  weeks  ago."  I  said,  "You  had 
this  money  when  you  filed  this  last 
complaint?"  He  said,  "I  did."  I 
said,  ♦'Who  told  you  to  take  this 
money  down?"  He  said,  "A  friend 
of  mine,  and  I  don't  want  to  tell  you 
who  it  was,"  or  something  to  tiiat 
effect.  "They  told  me  I  might  as 
well  take  this  money  as  not,  and 
that  I  wouldn't  affect  my  suit 
against  the  Weavers."  I  said,  ''As 
far  as  you  are  concerned,  you  are 
out  of  the  Weavers,  but  it  hasn't 
and  won't  affect  Mr.  Young  and 
myself."  I  said:  "Nelse,  it  seems 
to  me  that  you  haven't  played  fair 
with  us.  You  have  permitted  us  to 
commence  this  action  and  prosecute 
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and  you  have  kept  it  from  us  all  this 
time.  You  have  also  permitted  us 
to  commence  an  action  on  your 
grub  stake  contract."  Which  we 
had  commenced  ...  I  said, 
"You  have  signed  an  agreement 
with  Farris  and  Organ  to  ratify  any 
deal  they  might  make  with  Mr. 
Schick,  and  you  have  been  flirting 
with  Mcintosh  and  Pitt,  and  you 
are  placing  this  other  suit  in  such  a 
condition  that  it  is  making  our 
work  much  harder  for  us,  and  if 
you  continue  it  will  be  impossible 
for  us  to  be  successful,  and  I  am 
not  going  on  with  this  litigation  un- 
der present  circumstjoices,  and  in 
order  for  me  to  go  on  with  your  liti- 
gation you  will  have  to  pay  me  for 
it,"  to  which  he  made  some  objec- 
tion. I  said,  "On  account  of  your 
conduct  you  cannot  be  relied  upon, 
and  the  first  thing  we  know  we  will 
be  entirely  out  of  our  contingent  fee 
on  the  Crown  Point  Extension, 
Rochester  Extension,  and  Weaver 
Extension."  And  he  wanted  to 
know  how  much  we  wanted,  and  I 
said,  "Twenty-five  hundred  dollars." 
He  demurred  to  that  at°  first,  but 
finally  said,  "All  right ;  the  money  is 
in  the  bank."  And  we  went  to  the 
bank,  and  the  money  wasn't  there  at 
that  time,  we  were  informed.  So 
we  came  outside  of  the  bank,  and  he 
said  he  would  get  it.  Mr.  Young 
and  I  went  back  to  Mr.  Young's 
office,  and  in  the  course  of  an  hour, 
I  think  it  was,  Mr.  Olson  came  back 
with  a  check  book  which  hadn't  any 
checks  taken  out,  and  Mr.  Young 
made  out  a  check,  and  Mr.  Olson 
signed  it.  Mr.  Young  went  to  the 
bank,  and  brought  me  back  a  certi- 
fied check  for  $1,250,  payable  to 
Stoddard  &  Woodburn. 

The  respondents  invoke  the  rule 
of  conflict  of  testimony,  and  insist 
that  we  are  precluded  from  disturb- 
ing the  finding  of  the  court  on  ap- 
peal because  of  this  universal  rule. 
We  are  unable  to  concur  in  this 
view,  for  the  reason  that  it  affirma- 
tively appears  from  the  finding  that 
it  is  made  to  rest  upon  the  uncon- 
tradicted testimony  of  the  witness 


the  respondents'  conduct  did  not 
amount  to  a  ratification  of  Olson's 
act  in  accepting  the  $5,000  from 
Schick  for  his  interest  in  the  Weav- 
er group,  and  therefore  did  not 
constitute  an  estoppel.  The  witness 
Moore  is  a  lawyer  of  ability  and 
high  standing  at  this  bar,  and  his 
testimony  must  be  construed, 
scrutinized,  and  criticized  in  the 
light  of  the  intellectual  plane  upon 
which  the  testimony  of  such  witness 
is  placed.  The  credibiliiy  of  the 
witness  is  not  in  question,  but  the 
credibility  of  his  testimony  is. 
These  terms  are  by  no  means  equiv- 
alent. Without  the  slightest  reflec- 
tion upon  the  integrity  or  standing 
of  the  witness,  his  testimony  may 
fail  to  win  belief  apart  from  any 
considerations  definitely  affecting 
the  personality  of  the  witness.  2 
Moore,  Facts,  §  976.  The  witness 
Moore  evidently  felt  the  necessity  of 
having  to  explain,  or  in  some  man- 
ner overcome,  the  presumption  or 
inference  standing  in  opposition  to 
his  statement  that  respondents  ac- 
tually received,  with  knowledge  of 
all  the  material  facts,  one  half  of  the 
proceeds  obtained  by  Olson  for  the 
conveyance.  The  reasons  assigned 
by  the  witness  for  his  act  were  ap- 
parently satisfactory  to  the  trial 
court.  In  its  decision  it  states: 
"The  reason  given  by  Moore  for 
exacting  further  compensation  from 
Olson,  namely,  that  by  his  action 
he  had  involved  and  rendered  more 
difficult  their  work  in  the  litigation 
undertaken  in  his  behalf,  was  suffi- 
cient to  justify  them  in  that 
course." 

The  testimony  does  not  so  im- 
press us;  on  the  contrary,  it  is  far 
from  being  satisfactory.  We  do  not 
doubt  but  that  the  witness  conscien- 
tiously felt  that  respondents,  in 
view  of  their  contingent  fee  and 
their  client's  conduct,  were  justified 
in  exacting  from  him  all  that  the 
"traffic  would  bear — "  that  is  tb  say, 
one  half  of  what  Olson  received 
from  Schick  for  the  Weaver  group, 
— and  still  hold  a  one-fourth  interest 
in  the  Weaver  group,  one  half  of  the 
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stock  recovered  in  the  suit  involving 
the  other  properties,  and  also  one 
half  of  Olson's  interest  under  the 
contract  in  all  properties  standing 
in  the  name  of  Schick  in  which  Ol- 
son had  an  interest.  But  it  is  our 
view  that  the  relationship  of  the 
parties  existing  at  the  time  of  the 
transaction  weakens  the  testimony, 
and  that  the  reason  or  explanation 
for  their  act  is  not  conclusive  as 
against  the  facts  and  circumstances 
in  opposition  to  it.  The  respond- 
ents knew  the  material  facts;  they 
demanded  just  one  half  of  what 
their  grantor  received  for  his  in- 
terest; the  demand  was  coincident 
in  time  with  the  receipt  of  the  mon- 
ey by  Olson,  and  the  sum  thus  de- 
manded and  received  would  give  to 
them  a  much  larger  fee  than  that 
agreed  upon  in  their  written  con- 
tract with  Olson. 

No  principle  has  been  so  rigidly 
adhered  to  by  the  courts  of  this 
A««orne  and  country  and  Eng- 
eiiewtl^Taiiaity  land  than  that, 
Jlr^n.*'""*  **■  where  an  attorney 
deals  with  his  client 
for  the  former's  benefit,  the  trans- 
action is  not  only  regarded  with  sus- 
picion and  closely  scrutinized,  but 
it  is  presumptively  invalid  on  the 
ground  of  constructive  fraud,  and 
that  this  presumption  can  be  over- 
come only  by  the  clearest  and  most 
satisfactory  evidence.  The  rule  is 
founded  in  public  policy,  and  op- 
erates independently  of  any  ingre- 
dient of  actual  fraud,  being  intend- 
ed as  a  protection  to  the  client 
against  the  strong  influence  to 
which  the  confidential  relation  nat- 
urally gives  rise.  Thomas  v.  Turn- 
er, 87  Va.  1,  12  S.  E.  149,  668;  El- 
more V.  Johnson,  143  111.  513,  21 
L.R.A.  366,  36  Am.  St.  Rep.  401,  82 
N.  E.  413.  It  is  said  in  a  leading 
case  that  "integrity  of  character  arid 
purity  of  motive  have  never  enabled 
such  contracts  to  stand  in  full  ^orce, 
against  the  principle  of  equity, 
which  commonly  excludes  all  in- 
quiry into  the  fairness  of  the  trans- 
action, and  sets  them  aside,  as  vio- 
lations of  the  policy  of  justice." 
Lecatt  V.  Sallee,  3  Port.  (Ala.)  115, 
29  Am.  Dec.  249. 


We  do  not  go  to  the  extent  of  this 
case,  and  hold  that  such  an  agree- 
ment is  invalid  and  cannot  be  en- 
forced. The  weight  of  authority 
does  not  go  that  far.  ^  , 

But  where  an  attor-    extr«  compcnaa- 

ney,  with  the  work  «»-—»«*»'• 
he  is  required  to  do  under  his  con- 
tract partially  performed,  exacts 
from  his  client  an  additional  com- 
pensation under  a  threat  of  with- 
drawing from  the  case  if  the  agree- 
ment is  not  made,  nothing  but 
the  best  of  reasons  would  be  suf- 
ficient to  uphold  the  agreement. 
Bolton  V.  Daily,  48  Iowa,  348. 
The  reason  given  by  respondents 
as  the  consideration  for  exacting 
an  additional  fee  is  but  a  loose 
statement  that  respondents  had 
learned  that  their  client  had  been 
dealing  with  his  adversary  Schick, 
and  with  third  parties,  concern- 
ing the  sale  of  the  property  in- 
volved in  other  litigation.  In  what 
respect  tiiis  conduct  rendered  their 
duties  more  burdensome  under  their 
continuous  contract  of  employment 
is  a  matter  of  pure  conjecture  and 
speculation.  Ordinarily  such  con- 
duct, in  the  absence  of  other  evi- 
dence, might  tend  to  lessen  rather 
than  increase  their  labor,  as  the 
dealings  complained  of  might  be 
construed  as  a  recognition  by 
Schick  and  others  of  Olson's  in- 
terest in  the  property  which  the 
litigation  sought  to  establish.  It  is 
difficult  to  see  how  such  conduct 
would  render  their  labor  so  much 
harder  as  to  justify  the  respond- 
ents in  making  a  threat  to  with- 
draw from  Olson's  litigation  if  the 
sum  demanded  of  him  was  not  paid. 
It  is,  however,  readily  perceived 
how  Olson's  conduct,  if  persisted  in, 
might,  in  a  measure,  complicate  the 
collection  of  their  contingent  fee. 
But  it  appears  that  prior  to  the  in- 
stitution of  this  suit  the  respond- 
ents had  received  all  that  was  com- 
ing to  them  under  their  contract 
with  Olson.  It  is  true  Olson  ap- 
pears to  have  been  exceedingly 
changeable  in  humor  and  inconsist- 
ent in  lus  acts,  but  the  trial  court 
characterizes  Olson  as  being  a  la- 
boring man,  and,  depending  solely 
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previous  experience  in  business  af- 
fairs or  legal  matters,  he  became 
unexpectedly  precipitated  into  liti- 
gation, with  the  prospect  of  losing 
or  acquiring  what  to  him  seemed  a 
considerable  sum  of  money,  an 
amount  not  exactly  "beyond  the 
dreamS'Of  avarice,"  but  still  a  sub- 
stantial sum  to  a  man  in  his  situa- 
tion in  life.  We  are  impressed, 
from  the  anxiety  evinced  on  the  part 
of  respondents  to  protect  themselves 
at  every  stage  of  the  proceedings 
against  the  pitfalls  or  temptations 
that  might  overcome  their  client, 
that  they  must  have  had  in  mind 
just  such  a  situation  as  that  which 
confronted  them  at  the  time  they 
first  learned  that  Olson  had  received 
$6,000  for  his  interest  in  the  Weav- 
er group.  They  recorded  their 
deed,  and  gave  to  all  parties  deal- 
ing -With  Olson  and  Schick  for  the 
purchase  of  the  Weavers  notice  of 
their  interest  therein.  They  may 
have  been  justly  entitled  under 
their  contract  to  one  half  of  the 
sum  of  $5,000,  but  they  could  not, 
knowing  the  facts,  take  and  appro- 
priate it  to  their  own  use,  and  then 
attack  the  deed  for  which  the  said 
sum  had  been  received  by  their 
grantor. 

It  is  true  that  intent  is  a  matter 

of  fact  that  ordina- 
St"""*^'         rily  may  be  testified 

to  by  the  person 
whose  intent  is  in  question,  but  if 
the  reason  for  the  motive  is  equiv- 
ocal, it  is  not  conclusive  as  against 

presumptions  and 
IT^itiViT""*      inferences     equally 

as  credible.  We 
take  it  that  *where  the  latter  are 
convincing  or  persuasive,  evidence 
equally  strong  is  necessary  to  re- 
lieve the  parties  of  the  prejudicial 
effect  of  the  presumptions  or  in- 
ferences. The  mere  statement  of  an 
intent  based  upon  a  reason  that  does 
not  support  it  certainly  is  not  evi- 
dence of  such  a  character  as  is  nec- 
essary to  overcome  the  presumption 
standing  in  opposition  to  it.  We  are 
here  called  upon  to  lay  down  a  rule 
that  affects  all  title  to  real  estate, 
and  are  mindful  that  where  one 


ing  equitable  relief  in  aid  of  a  legal 
titie,  the  party  must  ci«.d-remov.i 
first    estabhsh    his  —aentmi  o*  re- 
legal      titie,      and  "*'• 
where  the   latter  is   doubtful   the 
court  will  not  grant  the  relief.    Low 
V.   Staples,   2   Nev.   209;   West  v. 
Schnebly,  54  111.  623 ;  Huntington  v. 
Allen,   44   Miss.   654;   Sanford   v. 
Cloud,  17  Fla.  668;  Story,  Eq.  Jur. 
12th  ed.  700,  note. 

From  all  the  evidence  we  are 
impelled  to  conclude  that  the  re- 
spondents, by  their  own  showing, 
are  prevented  from  asserting  their 
legal  title  to  the  premises  in  contro- 
versy as  against  the  title  of  the  ap- 
pellant company,  and  that  the  find- 
ing of  the  trial  court  is  not  war- 
ranted by  the  evidence. 

The  principal  point  made  on  the 
appeal  from  the  judgment  is  that 
the  findings  do  not  support  the  judg- 
ment, in  that  the  court  refused  to 
correct  or  modify  its  findings  as  re- ' 
quested  by  the  appellant  company, 
and  that  there  is  an  entire  want  of 
findings  upon  its  defenses,  and  the 
judgment  is  "against  law." 

The  fact  that  the  court  refused  to 
find  as  requested  does  not  show  that 
the  court  did  not  find  at  all,  and  as 
the  record  does  not  afiirmatively 
show  that  the  court  .„„..,  „,. 

•ii-         J?    •!     1  Appeal— pre- 

either  failed  or  re-  "mptio*  of 
fused  to  follow  the  """• 
Practice  Act,  we  will  not  indulge  in 
presumptions  against  the  regularity 
of  the  proceedings  of  the  trial  court 
in  this  particular.  Schwartz  v. 
Stock,  26  Nev.  143,  65  Pac.  361. 

It  is  universally  held  that,  where 
the  system  of  express  findings  pre- 
vails, if  the  court  fails  to  make  find- 
ings on  every  material  issue  it  con- 
stitutes reversible  error.  But  Ne- 
vada is  not  classed  as  one  of  those 
states  where  such  system  prevails. 
Hayne,  New  Tr.  &  Ap.  §  238. 

The  authorities  cited  by  counsel 
for  the  appellant  company  from 
California  have  been  heretofore  an- 
swered by  this  court  in  the  case  of 
Dutertre  v.  Shallenberger,  21  Nev. 
509,  34  Pac.  450,  where  the  court 
said  that  "under  the  present  Cali- 
fornia system,  the  express  findings 
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must  support  the  judgment,  and,  if 
they  do  not,  the  case  will  be  re- 
versed ;  but  with  us  there  is  an  im- 
plied finding  in  favor  of  the  judg- 
ment, of  all  facts  properly  pleaded." 

This  court  has  also  held  that 
where  a  judgment  is  rendered  for 
plaintiff  upon  certain  findings  in  his 
favor  without  reference  to  tiie  find- 
ings of  fact  upon  certain  issues 
raised  in  defendant's  answer,  it 
will  be  presumed  that  such  findings 
were  found.  More  v.  Lott,  13  Nev. 
376;  Langworthy  v.  Coleman,  18 
Nev.  440,  5  Pac.  65. 

We  are  of  the  opinion  that  the  ap- 
pellant company  was  not  prejudiced 
by  the  court's  refusal  to  find  as  re- 
quested, especially  in  view  of  the 
able  and  exhaustive  decision  cover- 
ing all  of  the  issues,  and  the  addi- 
tional finding  made  before  the  mo- 
tion for  a  new  trial'  was  disposed  of 
in  conformity  to  the  particular  is- 
sues of  title  to  the  property  made  by 
'the  complaint  and  cross  complaint. 
Section  5227,  Rev.  Laws,  as  amend- 
ed by  Nev.  Stat.  1915,  p.  218. 

The  appeal  from  the  order  mak- 
ing the  Rochester  Mining  C!ompany 
a  party  defendant  after  the -cause 
was  tried  on  its  merits  is  not  dis- 
cussed, and  we  pass  no  opinion 
thereon. 

The  judgment  is  reversed,  and  the 
cause  is  remanded. 

McCarran,  Ch.  J.,  concurs. 

Coleman,  J.,  dissenting  in  part: 
I  concur  in  the  order,  but  for  rea- 
sons other  than  those  assigned  in 
the  foregoing  opinion.  The  com- 
plaint in  the  action  is  in  the  usual 
form  to  quiet  title  to  real  estate. 
The  answer  denies  certain  allega- 
tions of  the  complaint,  and  sets  up 
an  affirmative  defense,  wherein  cer- 
tain facts  are  alleged  which,  it  is 
contended,  estop  the  plaintiffs  from 
asserting  title  to  the  property  in 
question.  The  case  was  tried  be- 
fore the  court  without  a  jury.  The 
court  made  findings  of  fact  sus- 
taining the  allegations  of  the  com- 
plaint, but  made  no  finding  as  to 
the  affirmative  defense  of  estoppel, 
though  specific  request  was  made 


therefor  by  counsel  for  defendants, 
and  exceptions  were  taken,  as  pro- 
vided by  our  statute,  to  the  refusal 
of  the  court  to  make  such  findings. 

In  my  opinion,  the  action  of  tiie 
court  in  refusing  to  comply  with  the 
request  and  make  findings  upon 
such  plea  of  estoppel  justifies  a  re- 
versal of  the  judgment.  It  is  insist- 
ed by  respondents  that  it  necessa- 
rily follows  from  the  general  finding 
sustaining  the  allegations  of  the 
complaint,  that  the  court  made  a 
finding  upon  the  affirmative  plea  of 
estoppel  pleaded  by  the  defendants. 
While  it  is  a  well-recognized  rule  of 
law  in  Nevada  that,  where  there  is 
no  special  fijiding,  and  only  a  gen- 
eral finding  in  favor  of  a  party, 
the  finding  will  be  construed  on  ap- 
peal so  as  to  sustain  the  judgment, 
still,  where  the  losing  party  requests 
specific  findings  upon  an  issue,  and 
the  court  refuses  to  make  findings 
thereon,  nothing  can  be  presumed 
in  favor  of  the  finding  so  made,  and 
it  is  the  duty  of  the  appellate  court 
to  reverse  the  judgment.  In  my 
opinion,  the  defendants  were  en- 
titled to  a  finding  upon  the  affirm- 
ative defense  of  estoppel,  that  this 
court  might  determine  if  the  law 
was  properly  applied  to  the  facts 
found.  I  think  my  view  is  amply 
sustained  by  prior  decisions  of  tMs 
court.  In  Warren  v.  Quill,  9  Nev. 
259,  it  is  said :  "Each  party  is  un- 
doubtedly entitled  to  a  finding  upon 
every  issue  raised  that  is  essential 
to  the  determination  of  his  case,  and 
the  findings  ought  always  to  contain 
a  concise  statement  of  each  specific 
essential  fact  established  by  the 
evidence;  but  this  duty  is  not  made 
obligatory  upon  the  court  unless  the 
proper  steps  are  taken  by  counsel." 

What  are  the  proper  steps  allud- 
ed to  in  the  quotation  just  given? 
Clearly,  a  specific  request  for  a  find- 
ing upon  the  issue  upon  which 
there  is  no  finding.  In  the  case  of 
Welland  v.  Williams,  21  Nev.  230, 
29  Pac.  403,  the  court  says :  "If  all 
the  issues  in  the  case  have  not  been 
covered,  findings  upon  the  omitted 
points  may  be  requested,  when  it 
will  become  the  duty  of  the  court  to 


Digitized  by 


Google 


MOORE  V.  ROCHESTER  WEAVER  MIN. 

Ht  Nev.  ISi,  17i  Pac.  1017.) 


CO. 


839 


supply  them.  Hathaway  v.  Ryan, 
35  Cal.  191.  If  not  so  requested,  the 
judgment  will  not  be  reviewed  upon 
that  point  (Warren  v.  Quill,  supra) , 
unless  it  be  upon  an  assignment  of 
error  that  the  evidence  does  not 
support,  or  is  contrary  to,  the  im- 
plied finding  (More  v.  Lott,  13  Nev. 
377)." 

Nor  do  I  think  that  the  case  of 
Dutertre  v.  Shallenberger,  21  Nev. 
607,  34  Pac.  449,  cited  in  the  opin- 
ion of  the  court,  is  contrary  to  the 
view  which  I  have  expressed;  for, 
while  it  is  said  in  that  case  that 
"with  us  there  is  an  implied  finding 
in  favor  of  the  judgment,"  the  court 
also  says  that  "there  was  no  excep- 
tion upon  the  ground  that  the  find- 
ings were  defective,  or  for  want  of 
a  finding  upon  this  point."  This 
statement  clearly  shows  that  the 
court  was  not  dealing  with  a  situa- 
tion such  as  is  presented  in  this 
case.  In  that  case  the  court  like- 
wise says :  "If,  then,  we  should  ad- 
mit that  the  findings  as  found  in  the 
transcript  are  upon  this  point  insuf- 
ficient to  support  the  judgment,  in 
the  absence  of  all  exception  to  them, 
we  must  imply  a  finding." 

Thus  we  see  that  the  court  will 
imply  a  finding  only  in  the  absence 
of  exceptions.  In  the  case  at  bar 
there  was  not  only  an  exception,  but 
a  request  for  specific  findings.  To 
take  any  other  view  than  that  which 
I  have  expressed  would,  it  seems  to 
me,  be  to  overturn  the  decisions  of 
this  court  and  violate  the  spirit  of 
§  5345,  Rev.  Laws,  which  reads: 
"In  cases  tried  by  the  court  without 
a  jury,  no  judgment  shall  be  re- 
versed for  want  of  a  finding,  or  for 
a  defective  finding  of  the  facts,  un- 
less exceptions  be  made  in  the  court 
below  to  the  finding,  or  to  the  want 
of  a  finding;  and  in  case  of  a  defec- 
tive finding,  the  particular  defects 
shall  be  specifically  and  particularly 
designated ;  and  upon  failure  of  the 
court  below  to  remedy  the  alleged 
error,  the  party  moving  shall  be  en- 
titled to  his  exceptions,  and  the 
same  shall  be  settled  by  the  judge  as 
in  other  cases.    .    .    ." 

In    my    opinion,    the    case    of 


Schwartz  v.  Stock,  26  Nev.  143,  65 
Pac.  351,  is  not  in  conflict  with  the 
views  which  I  have  expressed.  The 
court  says :  "An  unanswerable  rea- 
son exists  which  justified  the  trial 
court  in  refusing  to  make^he  find- 
ings of  fact  after  judgment,  as  re- 
quested by  the  appellant.  The 
section  of  the  Practice  Act  above 
quoted  does  not  authorize  any  such 
practice,  and  we  have  been  unable 
to  find  any  other  provision  which 
does.  If  the  court  did  not  make  the 
findings  required  by  the  section 
quoted,  or  had  made  defective  find- 
ings, the  appellant  had  ample  rem- 
edy, under  the  requirements  of 
another  section,  to  correct  the  action 
of  the  court  in  the  premises,  and,  in 
case  of  refusal  to  make  the  correc- 
tion, the  matter  could  have  been,  by 
following  the  plain  directions  of  the 
statute,  presented  to  us  for  review. 
Section  2  of  an  act  to  regulate  ap- 
peals in  the  courts  of  justice  in  this 
state  (Comp.  Laws,  3858)  express- 
ly prescribes  the  method  of  pre- 
senting such  matters  to  the  appel- 
late court.  It  provides  that,  in  cases 
tried  by  the  court  without  a  jury, 
no  judgment  shall  be  reversed  for 
want  of  findings  or  for  a  defective 
finding  of  fact,  unless  exceptions  be 
made  in  the  court  below  to  the  find- 
ing or  to  the  want  of  finding,  and,  in 
case  of  defective  finding,  the  partic- 
ular defects  shall  be  particularly 
and  specifically  designated;  and, 
upon  failure  of  the  court  below  to 
remedy  the  alleged  error,  the  party 
moving  shall  be  entitled  to  his  ex- 
ceptions, and  the  same  shall  be  set- 
tled by  the  judge  as  in  other  cases. 
It  further  prescribed  the  time  with- 
in which  such  exceptions  shall  be 
filed.  The  record  does  not  show 
that  there  was  a  want  of  finding,  or 
defective  finding;  neither  does  it 
show  that  any  of  the  steps  required 
by  the  statute  were  taken  to  correct 
any  want  of  findings,  or  defective 
findings,  or  that  any  exception  or 
other  action  was  taken  in  the  matter 
further  than  is  indicated  above. 
This  matter  has  been  before  this 
court,  considered,  and  determined, 
and,  under  the  cases  presented  and 
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decided,  we  must  hold  that  the  ap- 
pellant's claim  is  without  merit. 
McClusky  V.  Gerhauser,  2  Nev.  52, 
90  Am.  Dec.  512;  Whitmore  v.  Shiv- 
erick,  3  Nev.  312 ;  State  v.  Manhat- 
tan Silver  Min.  Ck).  4  Nev.  336,  14 
Mor.  Min.  Rep.  149;  Warren  v. 
Quill,  9  Nev.  263;  Welland  v.  Wil- 
liams, 21  Nev.  230,  29  Pac.  403." 

But  it  is  nowhere  urged  by  coun- 
sel for  respondent  that  the  rule 
which  I  contend  for,  and  which  is 
urged  by  appellant  both  upon  oral 
argument  and  in  the  brief,  is  not  the 
law  of  this  state;  but  it  is  said  that 
the  case  does  not  fall  within  the 
rule,  and  reliance  is  had  upon  the 
case  of  Daly  v.  Sorocco,  80  Cal.  367, 
22  Pac.  211,  and  the  case  of  Murphy 
V.  Bennett,  68  Cal.  528,  9  Pac.  738, 
to  sustain  their  contention.  There 
is  nothing  in  those  cases  in  conflict 
with  the  rule  invoked.  The  decision 
in  each  of  those  cases  was  in  favor 
of  the  defendant,  and  all  that  was 
necessary  to  defeat  the  plaintiff's 
recovery  was  a  finding  against  him 
upon  the  cause  of  action  made  by  his 
complaint.  To  prevail  he  had  to 
sustain  the  allegations  therein  con- 
tained. As  was  said  in  Murphy  v. 
Bennett,  supra:  "There  should  be 
findings  upon  all  the  material  issues 
in  the  case,  but  a  judgment  will  not 
be  reversed  for  want  of  a  finding  on 
a  particular  issue,  where  it  is  ap- 
parent that  the  failure  to  find  on 
that  issue  is  in  no  way  prejudicial 
to  the  appellant." 

In  other  words,  if  plaintiff  failed 


to  sustain  the  cause  of  action,  he 
could  not  recover,  and  hence  it  was 
not  necessary  for  the  court  in  the 
case  mentioned  to  make  findings  as 
to  the  affirmative  matter  pleaded  in 
the  answer;  but  in  the  case  at  bar, 
in  which  the  court  may  have  found 
the  legal  title  to  the  property  in 
question  in  plaintiffs,  it  was  neces- 
sary that  the  court  make  findings  of 
fact  as  to  the  plea  of  estoppel  set  up 
in  the  answer,  that  this  court  might 
apply  the  law  to  the  facts  so  found 
and  determine  whether  or  not  the 
plea  of  estoppel  should  be  sustained. 
Taking  tiie  view  which  I  do,  I 
have  declined  to  consider  the  point 
urged  in  the  opinion  of  the  court  as 
a  ground  for  a  reversal  of  the  judg- 
ment, believing  that  to  consider  the 
merits  of  the  case  upon  a  point 
where  there  is  no  finding,  though 
expressly  requested,  would  be  con- 
trary not  only  to  the  spirit  of  our 
statute,  but  to  the  well-established 
practice. 


XOTE. 

The  general  subject  of  the  validity 
and  effect  of  the  contract  after  incep- 
tion of  relation  of  attorney  and  client, 
as  to  former's  compensation,  is  treated 
in  the  annotation  following  Stsbn  v. 
Hyman,  post,  847.  Specifically,  as  to 
presumption  of  unfairness  or  inva- 
lidity, see  subd.  I.  c;  and  as  to  con- 
tract for  increased  compensation,  see 
subd.  II. 


JACOB  RITZ,  Appt, 

V. 

CLAY  CARPENTER,  Respt. 

Bouth  Dakota  Supreme  Court  — July  SO,  1920. 
(48  S.  D.  286,  178  N,  W.  877.) 

Attorney  and  client  —  contract  for  exorbitant  fee  —  validity. 

1.  An  agreement  for  an  exorbitant  additional  fee  exacted  by  an  attorney 
from  his  client  pending  their  relationship  is  void. 

\See  note  on  this  question  beginning  on  page  847.] 
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2.  Upon  appeal  the  evidence  must  be 
construed  moat  favorably  in  support 
of  the  verdict,  and  conflicts  must  be 
resolved  in  its  favor. 
.Attorney  and  client  — -  relations  — 

termination  after  preliminary  hear* 

insr. 

8.  That  compensation  for  services  of 
an  attorney  provided  merely  for  the 
preliminary   hearing  does   not   show 


when  such  hearing  was  over,    s 

—  right  to  terminate  contract. 

4.  A  discharge  of  an  attorney  by 
his  client  is  not  a  breach  of  contract, 
since  it  is  an  implied  term  of  the  em- 
ployment that  it  may  be  terminated 
at  any  time  with  or  without  cause. 

[See  2  R.  C.  L.  957;  1  R.  C.  L.  Supp. 
666.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Codington 
County  (Skinner,  J.)  in  favor  of  defendant  and  from  an  order  denying  a 
new  trial  in  an  action  brought  to  recover  money  in  his  hands,  alleged  to 
have  been  fraudulently  obtained  and  claimed  by  him  under  a  contract  for 
compensation  for  services  as  attorney.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Sherin  &  Sherin  for  appel-     the  preliminary  hearing;  that  de- 


lant 

Messrs.  McFarland  &  Kremer,  for 

respondent: 

If  defendant  could  have  recovered 
the  amount  of  the  fee  agreed  upon,  he 
is  now  entitled  to  retain  it. 

Brodie  v.  Watkins,  33  Ark.  545,  84 
Am.  Rep.  49;  Martin  v.  Camp,  L.R.A. 
1917F,  407,  note;  Scheinesohn  v. 
Lemonek,  84  Ohio  St.  424,  95  N.  E. 
913,  Ann.  Cas.  1912C,  740;  Webb  v. 
Trescony,  76  Cal.  621,  18  Pac.  976; 
Williams  v.  Southern  P.  R.  Co.  110  Cal. 
461,  42  Pac.  974;  Mecartney  v.  Car- 
bine, 108  111.  App.  286;  Chicago  &  E.  R. 
Co.  V.  Lawrence,  169  Ind.  336,  79  N. 
E.  363,  82  N.  E.  768;  Com.  v.  Boston 
&  A.  R.  Co.  121  Mass.  36;  State  v. 
Maines,  26  Wash.  168,  66  Pac.  431; 
Hall  V.  Gunter,  157  Ala.  379,  47  So. 
155;  Mesa  County  Nat.  Bank  v.  Berry, 
24  Colo.  App.  492, 135  Pac.  129;  South- 
worth  V.  Rosendahl,  133  Minn. -450,  3 
A.L.R.  468,  158  N.  W.  717. 

Whiting,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  alleged  in  substance: 
That  he  had  employed  defendant  to 
act  as  his  attorney  iii  the  defense  of 
a  criminal  charge  preferred  against 
him  in  a  Federal  court;  that  under 
the  contract  of  employment  defend- 
ant was  to  receive  the  sum  of  $250 
in  full  consideration  of  his  services, 
both  at  the  preliminary  hearing  and 
at  the  trial,  if  one  should  thereafter 
be  held;  tiiat  the  $250  was  paid 
prior  to  the  preliminary  hearing; 
that  defendant  appeared  for  him  at 


fendant  afterwards,  through  fraud- 
ulents  schemes,  obtained  the  further 
sum  of  $7,500  of  moneys  belonging 
to  plaintiff,  and  which  sum  he 
claimed  to  hold  as  further  attorney 
fees;  that,  upon  discovery  of  .the 
fraud  that  had  been  perpetrated  up- 
on him,  plaintiff  discharged  defend- 
ant prior  to  trial ;  and  that  the  value 
of  the  services  actually  rendered  did 
not  exceed  $50.  Plaintiff  sought 
judgment  for  $7,700  and  interest. 

Defendant,  answering,  alleged 
that  plaintiflF  "engaged  the  defend- 
ant ...  as  an  atttorney  to  defend 
him  on  said  charge;"  that  when 
plaintiff  so  engaged  him  he  paid 
"the  agreed  sum  of  .  .  .  $250  for 
the  appearance  of  defendant  .  .  . 
before  the  United  States  commis- 
sioner at  the  preliminary  hearing, 
.  .  .  and  thereafter  upon  the  in- 
vestigation of  the  facts  of  said  case, 
and  by  agreement  in  writing  .  .  . 
the  plaintiff  .  .  .  employed  the 
defendant  ...  to  defend  him 
at  his  trial,  .  .  .  and  did  then 
and  there  agi«e  in  writing  .  .  . 
that  he  would  pay  to  defendant  the 
sum  of  .  .  .  $7,500  for  such  ser- 
vices." Defendant  alleged  that, 
with  the  full  knowledge  and  consent 
of  plaintiff,  he  received  from  plain- 
tiff the  said  $7,500,  and  that  he  had 
at  all  times  and  now  stood  ready  to 
carry  out  his  contract. 

Verdict  and  judgment  were  for 
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and  an  order  denyingr  a  new  trial 
this  appeal  was  taken. 

Plaintiff  contended  upon  the  trial 
that,  even  though  it  should  be  found 
that  the  $250  was  to  cover  only  the 
services  rendered  at  the  preliminary 
hearing,  and  that  thereafter  a  con- 
tract for  the  payment  of  the  further 
sum  of  $7,500  was  entered  into, 
that  such  further  contract  was  en- 
tered into  when  the  relation  of  at- 
torney and  client  already  existed 
between  the  parties,  and  that  there 
was  no  such  showing  of  the  fairness 
of  such  contract,  or  such  showing 
that  plaintiff  had  received  such  ad- 
vice as  to  his  rights  growing  out  of 
the  already  existing  relation  of  at- 
torney and  client,  as  would  support 
the  validity  of  such  later  contract. 
In  line  witii  such  contention,  plain- 
tiff, when  the  written  contract 
pleaded  by  defendant  was  offered  in 
evidence,  objected  to  the  same  on 
the.  above  ground,  which  objection 
was  overruled,  and  the  exhibit  re- 
ceived. Afterwards,  in  instructing 
the  jury,  the  court  submitted  to  it 
the  question  of  whether  the  relation 
of  attorney  and  client  did  exist  be- 
tween the  parties  when  the  alleged 
contract  for  $7,500  was  entered  into, 
if  it  found  such  contract  was  en- 
tered into.  There  was  no  evidence 
warranting  the  receipt  of  the  writ- 
ten contract  in  evidence.  While  it 
is  true  that,  because  of  the  verdict 

Appe«i^o«.         of  the  jury,  the  evi- 
■trnction  ot  eTi-  dencB    must,    upon 
*""*■  this  appeal,  be  con- 

strued most  favorably  for  defend- 
ant, and,  in  case  of  conflict,  such 
conflict  must  be  resolved  in  favor 
of  defendant,  yet  this  rule  cannot 
avail  defendant  anything. 

It  matters  not  whether  the  $250 
was  merely  the  compensation  for 
defendant's  appearance  as  attorney 
at  the  preliminary  hearing,  or  was 
to  be  received  in  full  for  such  ap- 
pearance and  for  services  prior  to 
and  at  the  anticipated  trial ;  there  is 
absolutely  no  dispute  but  that,  as 
alleged  in  defendant's  answer,  de- 
fendant was  retained  "as  an  attor- 
ney to  defend"  plaintiff.    There  is 
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was  said  by  either  party  that  would 
indicate  that  it  was  understood 
that  the  defendant  was  retained 
only  to  appear  before  the  commis- 
sioner, and  that  at  the  close  of  such 
appearance  he  would  cease  to  be 
plaintiff's  attorney.  Such  a  con- 
tract would  be  so  unusual  as  to  re- 
quire most  satisfactory  proof  that 
it  was  entered  into.  Upon  the  other 
hand,  it  might  well  be  that  these 
parties  agreed  as  to  the  compensa- 
tion for  this  particular  service, — 
appearing  at  the  preliminary -hear- 
ing,— and  left  the  matter  of  com- 
pensation for  later  services  to  be 
thereafter  determined;  but  ttas 
fact  would  not  indicate  that  de- 
fendant ceased  to  be  attorney 
for  plaintiff  when 
such  hearing 
minated,  and,  under 
the  evidence  of  de- 
fendant himself,  it 
is  perfectly  clear  that,  from  the 
time  he  was  first  retained  until 
he  was  Anally  discharged,  his 
employment  contemplated  his  ap- 
pearance upon  the  trial  if  one  was 
had.  He  testified  that  he  took  his 
own  stenographer  to  the  preliminary 
hearing  to  take  the  evidence  and  to 
transcribe  same ;  that  after  the  gov- 
ernment rested  plaintiff  waived  fur- 
ther hearing;  that  plaintiff  was 
bound  over;  that  on  the  same  day 
plaintiff  came  to  his  office  to  talk 
over  the  facts  of  the  case;  tiiat  he 
came  every  day  immediately  there- 
after. Yet  he  claimed  that  it  was 
some  four  days  before  any  agree- 
ment as  to  the  $7,500  fee  was  en- 
tered into,  and  that  such  agreement 
was  not  reduced  to  writing  for  over 
a  month  after  the  preliminary  hear- 
ing, and  he  claims  that  during  that 
time  he  was  performing  services  as 
attorney  for  plaintiff.  Defendant 
admitted  that,  while  negotiating  the 
agreement  for  the  $7,500  fee,  he 
never  advised  plaintiff  of  his  rights 
in  relation  to  contracting  with  one 
already  his  attorney;  he  admitted 
that  the  basis  for  his  charge  of  the 
$7,500  fee — a  fee  that  is  too  clearly 
exhorbitant  to  admit  of  argument 


merely  the  services  contemplated, 
but  the  ignominy  that  would  rest 
upon  himself  for  defending  plain- 
tiff, owing  to  the  nature  of  the 
charge.     The  undisputed  facts  of 

-contract  f,  ^^8  case  rendered 
exorbitant  fee      the  Contract  for  a 
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solutely  void  under  the  ruling  of 
this  court  in  Egan  v.  Bumight,  34 
S.  D.  473, 149  N.  W.  176,  Ann.  Cas. 
1917A,  539.  The  trial  court  should 
have  excluded  the  exhibit  offered, 
and,  moreover,  should  have  directed 
the  jury,  if  it  believed  defendant's 
story,  to  find  for  the  plaintiff  in  the 
sum  of  $7,500;  there  being  no  evi- 
dence from  which  it  could  find  the 
quantum  meruit  of  the  service  per- 
formed by  defendant. 

What  we  have  said  above  requires 
the  reversal  of  the  case;  but,  in- 
asmuch as  another  question  raised 
on  this  appeal  might  be  presented 
on  another  trial,  we  will  consider 
it.  The  trial  court  instructed  the 
jury  as  follows :  "If  you  find  that 
the  defendant  attorney  was  dis- 
charged without  cause  while  acting 
under  his  contract,  he  would  be  en- 
titled to  retain  the  amount  to  which 
he  would  have  been  entitled,  had 
his  client  allowed  him  to  complete 
Uie  services  which  he  had  com- 
menced to  perform." 

This  instruction  was  excepted  to. 
Such  instruction  was  erroneous. 
It  would  place  the 
mtlSl  to-Sict.  relationship  of  at- 
torney and  client  on 
no  higher  plane  'than  that  of  prin- 
cipal and  agent,  or  that  of  master 
and  servant.  We  agree  fully  with 
the  holding  and  the  reasoning  of 
the  court  in  Lawler  v.  Dunn,  145 
Minn.  281,  176  N.  W.  989,  and  Mar- 
tin V.  Camp,  219  N.  Y.  170,  L.R.A. 
1917F,  402,  114  N.  E.  46.  In  the 
latter  case,  it  was  said :  "The  dis- 
charge of  the  attorney  by  his  client 
does  not  constitute  a  breach  of  the 
contract,  because  it  is  a  term  of 
such  contract,  implied  from  the  pe- 
culiar relationship  which  the  con- 
tract calls  into  existence,  that  tiie 
client  may  terminate  the  contract 


.  .  ;  And  it  follows  from  this  rule, 
by  necessary  implication,  that  if 
the  client  has  the  right  to  termi- 
nate the  contract  he  cannot  be 
made  liable  in  damages  for  doing 
that  which,  under  the  contract,  he 
has  a  right  to  do.  .  .  .  The  rule 
secures  to  the  attorney  the  right  to 
recover  the  reasonable  value  of  the 
services  which  he  has  rendered,  and 
is  well  calculated  to  promote  public 
confidence  in  the  members  of  an 
honorable  profession,  whose  rela- 
tion to  their  client  is  personal  and 
confidential." 

A  jury  may  well  consider  the  con- 
tract— if  a  valid  one  is  in  existence 
— ^in  determining  what,  as  contem- 
plated by  the  parties  themselves, 
would  be  the  reasonable  value  of 
services  rendered.  That  the  rules 
should  be  as  held  in  the  above  cases, 
rather  than  as  declared  by  the  court 
in  its  instructions,  is  made  clear  by 
the  facts  of  this  case.  Defendant 
excuses  the  exorbitant  fee  claimed 
upon  the  ground,  not  of  the  value 
of  services  to  be  rendered,  but  of  the 
ignominy  his  appearing  for  plain- 
tiff might  bring  upon  himself. 
When  this  fee  was  first  agreed  up- 
on, if  it  ever  was,  defendant  had 
already  appeared  in  court  as  plain- 
tifFs  attorney.  The  fact  that  he 
had  so  acted  for  one  charged  with 
this  particular  offense  was  thus  a 
matter  of  public  record  and  clearly 
of  local  notoriety.  We  fail  to  see 
where  an  ignominy  the  suffering 
of  which  could  be  recompensed  by 
a  paltry  $250,  already  received  with 
full  knowledge  of  the  nature  of  the 
charge  against  plaintiff,  could  be- 
come a  proper  basis  for  any  mate- 
rial part  of  a  fee  of  $7,500  to  be 
earned  after  defendant  had  already 
taken  upon  himself  the  ignominy  re- 
sulting from  appearing  on  behalf  of 
plaintiff.  But  if  the  fear  of  such  ig- 
nominy could  ever  be  a  proper  basis 
for  an  attorney  fee  otherwise  un- 
conscionable, a  point  we  do  not  de- 
cide, a  party  should  not  retain  the 
money  received  as  such  compensa- 
tion where,  as  in  this  case,  after  the 
preliminary  hearing  for  which,  and 
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for  the  ignominy  resulting  from 
which,  he  had  received  full  compen- 
sation, the  only  services  performed 
by  such  attorney  were  services  not 
known  to  the  public  generally,  and 
consisting  almost  entirely  in  the 
procurement  of  a  bond  which  might 
be  filed  in  the  Federal  court  in  place 
of  and  to  release  a  cash  bond  there- 
tofore put  up  by  plaintiff;  one  of 
the  two  admitted  purposes  of  such 
ney^  bond  being  to  get  the  cash  re- 
lieved, so  that  defendant  might,  as 
he  did,  get  it  as  a  part  of  his  claimed 
fees.  If,  under  such  facts,  and 
where  there  is  no  evidence  of  any 
services,  other  than  those  of  nom- 
inal value,  having  been  performed 
after  defendant  had  been  paid  in 
full  for  previous  services,  defendant 
could  yet  legally  retain  the  full 
$7,500  simply  because  he  was  un- 
justly discharged,  then  thai;  goddess 


before  whose  throne  the  world  has 
worshipped  so  long  is  no  more  en- 
titled to  our  devotion,  because  that 
blindness  that  gave  to  her  that 
wonderful  name,  Justice,  has  be- 
come an  insuperable  obstacle  to  the 
discharge  of  her  high  mission — ^it 
has  rendered  her  unable  to  recog- 
nize Wrong,  even  though  it  stands 
forth  in  shameless  nakedness. 

The  judgment  and  order  appealed 
from  are  reversed. 


XOTE. 

The  validity  and  effect  of  a  contract 
after  inception  of  relation  of  attorney 
and  client,  as  to  former  compensation, 
is  the  subject  of  the  annotation  fol- 
lowing Stbkn  v.  Hyman,  post,  847. 


I  S.  J.  STERN  et  al.,  Law  Partners  as  Stem  &  Swift, 

V. 

A.  L.  HYMAN  et  al..  Partners  as  Hyman  Brothers,  Appts. 

Worth  Carolina  Supreme  Court — If oveniber  10,  1921, 

(182  N.  C.  422,  109  S.  E.  79.) 

Attorney  and  client  —  validity  of  contract  for  compensation  pending  rela- 
tionship. 

A  contract  between  attorney  and  client  for  a  percentage  of  the  recovery 
in  a  matter  for  which  the  services  of  the  attorney  have  been  engaged  is 
void,  and  he  can  recover  only  reasonable  compensation  for  the  services 
performed. 

iSee  note  on  this  question  beginning  on  page  847.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  Guil- 
ford County  (Finley,  J.)  in  favor  of  plaintiffs  in  an  action  brought  to 
recover  a  fee  for  alleged  services  in  adjusting  a  fire  loss.    New  trial. 
Statement  by  Clark,  Ch.  J.:  tiffs,  attorneys  at  law,  to  recover 

This  is  an  action  by  the  plain-    $5,050  as  a  fee  for  services  claimed 
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STERN  V. 
(J8<  N.  a.  itt, 

to  have  beep  rendered  in  adjusting 
the  loss  by  fire  on  a  stock  of  goods 
with  certain  fire  insurance  comp»- 
nies.  The  complaint  alleges  that 
the  defendants  employed  the  plain- 
tiffs to  adjust  said  losses  with  the 
insurance  cwnpanies,  and  that  aft- 
erwards, pending  the  said  adjust- 
ment, the  defendants  agreed  to  pay 
the  plaintiffs  20  per  cent  on  the 
amount  recovered,  which  the  plain- 
tiffs claim  was  $25,250,  on  which 
they  seek  to  recover  a  fee  of  $5,050. 
.The  defendants  deny  the  making  of 
such  contract,  and  allege  that  the 
only  contract  ever  made  with  the 
plaintiffs  was  to  pay  them  $200  for 
their  services  in  making  proofs  of 
loss  and  in  assisting  in  adjusting 
the  same,  which  was  all  the  service 
the  plaintiffs  rendered.  The  de- 
fendants further  allege  that  the  ba- 
sis of  $25,250  on  which  the  plain- 
tiffs demand  $5,050  as  20  per  cent 
fee  was  never  recovered;  that  in 
fact  the  insurance  companies  took 
over  $15,000  of  goods  and  $560  for 
fixtures,  and  agreed  to  pay  $9,700  in 
cash  loss  by  fire,  of  which  $3,250  has 
not  been  paid,  and  allege  not  only 
that  there  was  no  contract  for  20 
per  cent,  and  that  if  there  was  it 
should  be  computed  only  on  the  cash 
actually  recovered,  but  they  contend 
further  tiiat,  if  there  were  any  con- 
tract for  20  per  cent,  it  was  made 
during  the  time  the  plaintiffs  were 
acting  in  pursuance  of  their  em- 
ployment, and  was  void,  and  the 
plaintiffs  are  entitled  only  to  rea- 
sonable compensation  for  their  serv- 
ices, to  be  assessed  by  the  jury. 

Messrs.  W.  P.  Bynum  and  R.  C 
Strudwick,  for  appellants: 

The  adjustment  of  the  losses  did 
not  amount  to  a  recovery  thereof  by 
the  plaintiffs,  nor  could  it  be  said  that 
by  mere  adjustment  plaintiffs  realized 
anything  at  all.  * 

Lorillard  v.  Silver,  36  N.  Y.  578; 
Fisher  v.  Mylius,  42  W.  Va.  638,  26  S. 
E.  309;  Leslie  v.  York,  112  Ky.  712,  66 
S.  W.  751. 

An  attorney,  while  the  relationship 
exists,  cannot  bind  his  client  in  any 
manner  to  make  him  greater  compen- 


HYMAN.  846 
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sation  for  his  services  than  he  would 
have  the  right  to  demand  if  no  con- 
tract had  been  made  during  the  exist- 
ence of  the  relationship. 

Weeks,  Attys.  2d  ed.  §  364;  Elmore 
V.  Johnson,  143  111.  513,  21  L.R.A.  366, 
36  Am.  St.  Rep.  401,  32  N.  E,  413. 

The  buvden  is  upon  the  plaintiff  to 
show  that  the  contract  was  fair  and 
reasonable,  and  not  upon  the  defend- 
ant to  show  the  contrary. 

Lee  V.  Pearce,  68  N.  C.  81;  McLeod 
V,  Bullard,  84  N.  C.  516;  Pritchard  v. 
Smith,  160  N.  C.  84,  75  S.  E.  803;  2 
R.  C.  L.  966,  §  42,  p.  1038;  Shirk  v. 
Neible,  83  Am.  St.  Rep.  161,  note;  2 
Thornton,  Attys.  §§  428,  432. 

Messrs.  Wilson  &  Frazier  for  appel- 
lees. : 

Clark,  Ch.  J.,  delivered  the  opin-. 
ion  of  the  court: 

The  record  is  voluminous,  and 
there  are  many  exceptions,  but  we 
need  consider  but  one,  which  we 
think  entitles  the  defendants  to  a 
new  trial,  for  the  others  may  not 
arise  on  another  trial. 

The  defendants  except  and  assign 
for  error  the  refusal  of  his  Honor  to 
give  the  third  instruction  requester 
by  the  defendants,  to  wit:  "It  be- 
ing admitted  that  at  the  time  of  fjie 
alleged  contract  between  the  plain- 
tiff Stem  and  the  defendants  (as 
claimed  by  plaintiffs)  the  relation 
of  attorney  and  client  existed  be- 
tween them,  the  plaintiffs  would  not 
be  entitled  to  recover  from  the  de- 
fendants any  sum  for  their  services 
which  was  not  fair  and  reasonable 
under  all  the  circumstances  of  the 
case,  no  matter  what  sum  was  men- 
tioned in  the  said  contract." 

This    prayer    should    have   been 
granted.    It  is,  and  should  be,  well 
settled  that,  where  the  relation  of 
attorney  and  client  exists,  and  the 
contract  sued  upon  by  the  attorney 
is  made  during  the 
existence  of  the  re-  ciil-'lVaUdftr 
lationship,  and  more  2omSSn««i„'«  ' 
especially  when  the  pending  reia- 
contract    is    for    a  "•»•■"»►• 
portion  of  the  subject-matter  con- 
tended for,  as  here,  the  attorney 
can  recover  no  more  than  a  reason- 
able compensation  for  his  services, 
no  matter  what  kind  of  a  contract 


Digitized  by 


Google 


846 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


he  has  made  with  his  client  or  in- 
duced him  to  enter  into.  This  rule 
is  based  upon  the  confidential  rela- 
tions existing  between  attorney  and 
client,  and  is  enforced  not  upon  the 
ground  that  there  was  fraud,  but  in 
order  to  prevent  fraud,  .and  as  a 
matter  of  sound  public  policy. 

While  the  relationship  exists  an 
attorney  cannot  bind  his  client  in 
any  manner  to  make  him  greater 
compensation  for  his  services  than 
he  would  have  the  right  to  demand 
if  no  contract  had  been  made  during 
the  existence  of  the  relationship. 
Weeks,  Attys.  2d  edi  §  368;  Elmore 
V.  Johnson,  143  111.  513,  21  L.R.A. 
366,  36  Am.  St  Rep.  401,  32  N.  E. 
413.  His  Honor  disregarded  this 
principle  as  pointed  out  by  excep- 
tions 5,  7,  9,  and  16  in  the  record. 

In  a  contract  of  this  kind,  the 
burden  is  on  the  plaintiff  to  show 
that  it  was  fair  and  reasonable,  and 
not  upon  the  defendant  to  show  to 
the  contrary.  Lee  v.  Pearce,  68  N. 
C.  81,  87;  McLeod  v.  Bullard,  84 
N.  C.  £16;  Pritchard  v.  Smith,  160 
N.  C.  84,  75  S.  E.  803;  2  R.  C.  L.  p. 
966,  §  42,  and  page  1038;  Shirk  v. 
Neible,  83  Am.  St.  Rep.  161,  162, 
and  note,  156  Ind.  66,  59  N.  E. 
281. 

According  to  the  complaint  and 
the  testimony  of  the  plaintiff  Stem 
himself,  the  contract  he  sets  up  was 
entered  into  after  the  establishment 
of  the  relation  of  attorney  and  cli- 
ent between  the  parties  and  during 
the  continuance  of  this  relationship. 
Under  such  circumstances,  the  cli- 
ent would  be  at  a  serious  disadvan- 
tage if  the  attorney  should  throw  up 
the  case  after  acquiring  knowledge 
of  his  plaintiff's  case,  and  while  the 
conduct  of  the  case  was  in  medias 
res.  The  parties  did  not  stand  up- 
on an  equal  footing.  2  Thornton, 
Attys.  §§  428,  432. 

This  wholesome  principle  is  that 
the  parties  to  a  contract  must  stand 
on  an  equal  footing,  and  that  there- 
fore, as  a  matter  of  law,  "certain 
known  and  definite  fiduciary  rela- 
tions, those,  for  instance,  .of  trustee 


and  cestui  que  trust,  9^rney  and 
client,  guardian  and  ward,  and 
general  agent  having  the  entire 
management  of  the  business  of  the 
principal,  are  sufficient  under  our 
present  judiciary  system  to  raise  a 
presumption  of  fraud  flB  a  matter  of 
law,  to  be  laid  down  by  the  judge  as 
decisive  of  the  issue,  unless  rebut- 
ted. Other  presumptions  of  fraud 
are  matters  of  fact  to  be  passed  up- 
on by  a  jury."  Lee  v.  Pearce,  68  N. 
C.  76. 

The  able  opinion  in  this  case  by 
Chief  Justice  Pearson  laid  down  the 
eternal  principle  of  equity  and  fair 
dealings  from  which  this  court  has 
never  deviated.  On  page  87  of  68 
N.  C,  in  that  opinion,  the  court  in- 
stances other  fiduciary  relations 
which  do  not  amount  to  a  presump- 
tion of  fraud  as  a  matter  of  law,  but 
ftierely  raise  a  presumption  of  fraud 
as  a  matter  of  fact  to  be  passed  up- 
on by  a  jury. 

That  case  has  been  cited  and  af- 
firmed by^his  court  in  a  long  line  of 
cases  cited  in  the  Anno,  ed.,  and  the 
principle  is  universally  recognized. 
The  fact  of  the  existence  of  the  re- 
lationship of  attorney  and  client  at 
the  time  the  contract  is  alleged  by 
tiie  plaintiffs  to  have  been  maide  ap- 
pears from  the  complaint,  and  by 
the  evidence  of  the  plaintiff  himself, 
Stem,  and  the  judge  should  have 
held  the  alleged  contract,  if  made, 
to  have  be^i  void,  as  a  matter  of 
law.  And  unless  tiie  jury  rejected, 
as  it  would  seem  that  they  did,  the 
defendants'  allegation  that  there 
was  a  contract  made  prior  to  ent^- 
ing  into  the  relationship,  for  $200, 
then  the  case  should  have  been  sub- 
mitted to  the  jury  upon  the  third 
prayer  of  the  defendants,  as  above 
set  out,  and  the  jury  should  have  as- 
sessed the  plaintiffs'  recovery  upon 
the  basis  of  a  reasonable  compensa- 
tion for  the  services  rendered  by 
the  plaintiffs  and  the  benefits  re- 
ceived by  the  defendants. 

The  verdict  and  judgment  must 
be  set  aside,  and  a  new  trial  is 
granted  for  this  error. 
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Validity  and  e£Fect  of  contract  aft^i;  inception  of  rela&m  of  attorney  and  client 

as  to  former's  compensation. 


L  General  rule; 

a.  Right    to    contract    recognized, 

847. 

b.  Contract  sabject  to  close  scru- 

tiny, 861. 
e.  Presumption     and     burden     of 
proof  as  to  validity,  856. 
n.  Contract  for  increased  compensation, 

856. 
III.  Contract  for  services  outside  scope  of 
original  employment,  859. 

/.  aeneral  Yule, 
a.  Bight  to  cotttract  rmcogniaed. 
Generally. 

The  law  does  not  incapacitate  an 
attorney  from  contracting  with  his 
client  for  compensation  during  the 
existence  of  the  fiduciary  relation. 
Dickinson  v.  Bradford  (1877)  69  Ala. 
681,  81  Am.  Rep.  23;  Dyrenforth  v. 
Palmer  Pneumatic  Tire  Co.  (1909)  240 
111.  25,  88  N.  £.  290;  Chreste  v.  Louis- 
ville R.  Co.  (1915)  167  Ky.  75,  L.R.A. 
1917B,  1123,  180  S.  W.  49,  Ann.  Cas. 
1917C,  867.  And  s'ee  cases  cited 
throughout  this  annotation  wherein 
the  right  is  impliedly  recognized. 
Thus,  in  Dyrenforth  v.  Palmer  Pneu- 
matic Tire  Co.  (1909)  240  lU.  26,  88  N. 
E.  290,  supra,  the  court  said:  "While 
courts  of  equity  will  scrutinize  very 
closely  all  dealings  of  an  attorney 
with  his  client,  and  will,  when  such 
contract  is  called  in  question,  cast  up- 
on the  attorney  the  burden  of  showing, 
by  evidence  that  is  clear  and  satis- 
factory, that  the  contract  was  fairly 
and  intelligently  entered  into  by  the 
client,  still  such  courts  have  never 
gone  to  the  extent  of  holding  that  the 
relation  constitutes  an  absolute  inca- 
pacity of  the  attorney  to  contract  with 
his  client."  And  in  Chreste  v.  Louis- 
ville R.  Co.  (Ky.)  supra.  Clay,  C,  in 
discussing  generally  the  validity  of 
a  contract  for  compensation  made  be- 
tween an  attorney  and  client,  the  court 
said:  "There  is  no  law  prohibiting 
an  attorney  from  contracting  with  his 
client  respecting  his  fees,  and  such 
contracts,  when  fairly  made,  will  be 
enforced,  but  in  determining  the  va- 


lidity and  conclusiveness  of  contracts 
for  compensation  thus  entered  into 
after  the  commencement  of  the  rela- 
tion of  attorney  and  client,  the  gen- 
eral rule  applies  that  all  transactions 
between  an  attorney  and  his  client 
will,  by  reason  of  the  confidential  na- 
ture of  the  relation,  be  closely  scru- 
tinized by  the  courts,  and  are  often 
declared  to  be  voidable  when  they 
would  be  deemed  unobjectionable  be- 
tween parties  not  sustaining  the  re- 
Jation  of  attorney  and  client." 

EXpTMia  •taint*. 

In  some  jurisdictions  the  right  of 
an  attorney  to  contract  with  his  dlient 
for  compensation  has  been  recognized 
specifically  by  statute  and  applied  to 
contracts  made  after  the  establish- 
ment of  the  relation  of  attorney  and 
client.  See  Seals  v.  Wagener  (1891) 
47  Minn.  489,  50  N.  W.  635;  Eriksson 
V.  Boyum  (1921)  — ■  Minn.  — >  184  N. 
W.  961;  Morton  v.  Forsee  (1913)  249 
Mo.  409,  156  S.  W.  765,  Ann.  Cas. 
1914D,  197;  Beagles  v.  Robertson 
(1909)  135  Mo.  App.  316,  115  S.  W. 
1042;  Re  Fitzsimons  (1903)  174  N.  Y. 
23,  66  N.  E.  554;  Thomas  v.  Turner 
(1890)  87  Va.  1,  12  S.  E.  149,  668; 
Preston  v.  Nugent  (1900)  13  Manitoba 
L.  R.  511.  Compare  Ford  v.  Mason 
(1894)  16  Ont  Pr.  Rep.  25. 

Thus,  in  Beagles  v.  Robertson 
(1909)  135  Mo.  App.  316,  115  S.  W. 
1042,  supra,  wherein  the  validity  of  a 
contract  for  compensation  between  an 
attorney  and  client  was  discussed,  the 
court  said:  "If  the  contract  between 
plaintiff  and  defendant  was  properly 
entered  into  it  was  not  illegal,  but  on 
the  contrary  was  expressly  authorized 
by  a  statute  of  the  state.  This  stat- 
ute says,  in  effect,  that  in  all  suits 
ii^  equity  and  actions  of  law,  it  shall 
be  lawful  for  an  attorney,  either  be- 
fore or  after  a  suit  is  brought,  to  con- 
tract with  his  client  for  a  certain  per- 
centage of  the  proceeds  of  the  client's 
suit  or  action,  or  the  settlement  of  it, 
either  before  the  institution  of  the 
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action  or  at  any  stage  thereafter. 
Laws  1901,  p.  46,  Mo.  Anno.  Stat.  1906, 
§  4937-2." 

And  in  the  case  of  Re  Fitzsimons 
(1908)  174  N.  Y.  15,  66  N.  E.  554,  it 
was  said:  "In  view  of  the  fact  that 
by  express  statute  the  right  is  con- 
ferred upon  an  attorney  or  counselor 
to  regulate  the  amount  of  his  compen- 
sation by  agreement  with  his  client, 
which  is  unrestrained  and  unlimited 
by  law,  we  cannot  see  how  such  an 
agreement  can  be  interfered  with  and 
held  illegal  until  the  question  has 
been  fully  and  fairly  investigated  and 
the  facts  relating  to  the  transaction 
plainly  established  by  a  trial.  The 
statute  conferred  upon  the  parties  the^ 
right  to  make  the  contract,  and  con-* 
f  erred  upon  the  court  no  authority  to 
makf  it  for  them.  If,  however,  upon 
a  proper  examination  of  the  appel- 
lant's claim,  it  shall  be  found  that  the 
agreement  between  himself  and  his 
client  was  induced  by  fraud,  or  that 
the  compensation  provided  for  was  so 
excessive  as  to  evince  a  purpose  to 
obtain  improper  or  undue  advantage, 
the  court  may  correct  any  such  abuse." 

In  ab^eaoe  of  fraud. 

A  fair  and  reasonable  settlement 
of  the  compensation  to  be  paid  to  an 
attorney,  executed  freely,  voluntarily, 
and  with  full  understanding  by  the 
client,  during  the  existence  of  the 
fiduciary  relation,  is  valid  and  en- 
forceable. 

United  States.— See  Ryan  v.  Phila- 
delphia &  R.  Coal  &  I.  Co.  (1911)  189 
Fed.  253. 

Alabama — ^White  v.  ToUiver  (1895) 
110  Ala.  800,  20  So.  97;  Kidd  v.  Wil- 
liams (1901)  132  Ala.  140,  56  LJI.A. 
879,  31  So.  458. 

California.  —  Countryman  v.  Cali- 
fornia Trona  Co,  (1918)  35  Cal.  App. 
728,  170  Pac.  1069. 

Florida^ — See  Wharton  v.  Hammond 
(1884)  20  Fla.  934. 

Illintrfs.  —  Dyrenforth  v.  Palmer 
Pneumatic  Tire  Co.  (1909)  240  111,  25, 
85  N.  E.  290. 

Kentncky. — Chreste  v.  Louisville  R. 
Co.  (1915)  167  Ky.  75,  L.R,A.1917B, 
1123,  180  S,  W.  49,  Ann.  Cas.  1917g, 
867. 

Maryland. — Etzel  v.  Duncan  (1910) 
112  Md.  846,  76  Atl.  493. 


Minnesota.  —  Anker  v.  Chicago  G. 
W.  R,  Co.  (1919)  144  Minn.  216,  174 
N.  W.  841. 

Missouri. — Morton  v.  Forsee  (1913) 
249  Mo.  409,  156  S.  W.  765,  Ann.  Cas. 
1914D,  197  (under  statute  authorizing 
contracts  for  compensation  between 
attorney  and  client). 

New  York.  —  Fitch  v.  Gardenier 
(1866)  2  Keyes,  517;  Audley  v.  Jester 
(1911)  148  App.  Div.  94,  182  N.  Y. 
Supp.  1061,  affirmed  in  (1914)  212 
N.  Y.  573,  106  N.  E.  1082.  See  also 
Mason  v.  Ring  (1861)  8  Abb.  App. 
Dec.  210,  2  Abb.  Pr.  N.  S.  822. 

North  Carolina.  —  Compare  Stern 
V.  Hyman  (reported  herewith)  ante, 
844. 

Oklahrana.  —  Spaulding  v.  Beidle- 
man  (1916)  60  Okla.  183,  160  Pac. 
1120. 

Oregwk  —  See  Hansel  v.  Norblad 
(1915)  78  Or.  38,  151  Pac.  962. 

South  Dakota. — See  McFarland  v. 
Hiltsley  (1918)  39  S.  D.  618,  166  N. 
W.  141, 

Tennessee:  —  McMahan  v.  Smith 
(1871)  6  Heisk.  167;  Planters'  Bank 
v.  Homberger  (1867)  4  Coldw,  531. 

Wisconsin.  — -"  Dockery  v.  McLellan 
(1896)  93  Wis.  381,  67  N.  W.  783, 

Thus,  in  Kidd  v.  Williams  (Ala.) 
supra,  the  court  said:  "The  relation 
of  attorney  and  client  has  been  much 
discussed  in  this  court,  and  in  other 
courts,  and  is  well  understood.  The 
principle  settled  is  that  they  sustain 
to  each  other,  during  the  time  the  re- 
lation exists,  in  respect  to  any  mat- 
ter being  conducted  for  the  client  by 
the  attorney,  the  relation  of  trustee 
and  cestui  que  trust,  and  their  deal- 
ings with  each  other  are  subject  to 
the  same  intendments  and  imputations 
as  obtain  between  other  trustees  and 
beneficiaries.  .  .  .  While  the  con- 
fidential relation  lasts,  and  as  to  its 
subject-matter,  there  must  be  no 
abuse  of  confidence  with  respect  to  it, 
by  which  the  attorney  secures  an  un- 
just advantage  over  the  client.  It  is 
easy  to  see  that  in  such  time,  and  as 
to  the  business  in  which  he  is  em- 
ployed, the  attorney  could  make  unfair 
and  unconscionable  demands  to  which 
the  client  would  yield,  although  he  re- 
garded them  as  unjust,  out  of  the 
fear  of  the  consequences  of  a  refusal. 
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or  from  the  attorney's  undue  influence 
over  him.  ...  If  the  client  is  com- 
petent and  capable,  and,  with  full 
knowledge  of  the  transaction  he  pro- 
poses to  settle  with  his  attorney,  acts 
deliberately,  and  voluntarily  settles 
his  account  for  services  with  his  at- 
torney, there  would  seem  to  be  no  in- 
dispensable necessity  for  independent 
advice  on  the  subject.  This  would 
certainly  be  true,  when,  shown  that 
there  had  been  no  fraud,  deceit,  or  un- 
conscionable advantage  practised  by 
the  attorney  on  the  client,  which 
would  rebut  the  presumption  of  a  vio- 
lation of  confidence  reposed,  as  much 
so  as  independent  advice  would  do. 
All  that  is  necessary  is  for  the  client 
to  be  placed  in  such  a  position  as 
would  enable  him  to  .  .  .  form  an 
entirely  free  and  unfettered  judg- 
ment, independent  altogether  of  any 
sort  of  control.'  " 

In  McMahan  v.  Smith  (Tenn.)  su- 
pra, an  action  to  enjoin  the  prosecu- 
tion of  an  action  at  law  for  the  col- 
lection of  a  note  for  $700,  it  appeared 
that  the  note  had  been  executed  by 
the  plaintiff  to  one  of  the  defendants, 
who  were  a  firm  of  lawyers,  during 
the  existence  of  the  relation  of  attor- 
ney and  client,  and  in  settlement  of 
their  charges  for  services  rendered 
and  to  be  rendered  to  the  plaintiff. 
The  court  said :  "It  is  shown  that  the 
note  for  $700  was  executed  freely  and 
voluntarily,  after  a  settlement  with 
which  complainant  was  satisfied,  and 
that  nothing  like  fraudulent  appli- 
ances or  threats  were  used  in  mak- 
ing the  settlement  or  in  procuring  the 
note.  The  proof  fully  supports  the 
responses  of  defendants  in  their  an- 
swer. But  there  is  one  feature  in  the 
case  which  makes  it  necessary  to  ex- 
amine it  in  another  aspect.  It  was  a 
transaction  between  client  and  attor- 
ney, and  it  must  therefore  be  gov- 
erned by  the  rules  which  have  been 
established  by  courts  for  the  deter- 
mination of  questions  growing  out  of 
this  fiduciary  relation.  In  contro- 
versies between  client  and  attorney 
the  law  is  severely  exacting  in  its  re- 
quirements of  the  latter,  applying  to 
*  such  transactions  wholly  different 
rules  from  those  which  govern  con- 
troversies between  parties  where  there 
19  A.L.R.— 64. 


is  no  such  confidential  relation.  .  .  . 
Among  them  as  applicable  to  the  pres- 
ent case  are  the  following:  That  the 
means  used  by  the  attorney  to  obtain 
the  contract  be  free,  not  only  of  fraud, 
actual  or  constructive,  but  also  of  all 
other  inequitable  consideration.  That 
he  does  not  contract  for  a  greater 
benefit  than  his  services  are  reason- 
ably worth,  with  reference  to  the 
trouble  and  difficulties  of  the  partic- 
ular case,  amount  involved,  either  of 
pecuniary  character  or  reputation 
personally,  etc.  That  the  onus  shall 
devolve  upon  the  attorney  to  show 
that  the  contract  was  free  from  all 
fraud,  undue  influence,  and  exorbi- 
tancy of  demand.  That  the  attorney, 
having  performed  his  part  of  the  con- 
jtract  reasonably  and  with  due  skill 
and  diligence,  without  regard  to  the 
result  of  the  litigation,  shall  be  en- 
titled to  recover  the  amount  specified, 
provided  he  brings  the  contract  with- 
in these  principles.  We  have  already 
stated  that  according  to  the  proof  de- 
fendants .  .  .  have  shown  satis- 
factorily that  the  execution  of  the 
note  was  not  procured  by  fraud,  either 
actual  or  constructive,  but  that  it  was 
enacted  freely,  willingly  and  under- 
standingly.  The  only  other  question 
is.  Did  they  contract  for  a  greater 
benefit  than  their  services  were  rea- 
sonably worth?  .  .  .  We  deem  it 
unnecessary  to  enter  into  an  analysis 
of  the  evidence.  After  a  very  close 
scrutiny  of  the  evidence,  the  chancel- 
lor came  to  the  conclusion  that  the 
charge  of  $750  for  the  services  ren- 
dered was  fair  and  reasonable,  and  we 
entirely  concur  with  his  conclusion." 

So,  where  a  contract  for  an  attor- 
ney's fee  was  entered  into  between  the 
attorney  and  his  client  after  the  in- 
ception of  the  relation  of  attorney  and 
client,  and  the  attorney  was  dis- 
charged by  the  defendant  without 
cause,  and  before  the  services  contem- 
plated by  the  written  agreement  had 
been  performed,  it  was  held  that  the 
contract  was  valid,  and  the  attorney 
was  entitled  to  recover  the  full 
amount  agreed  on  by  its  terms.  ' 
Countryman  v.  California  Trona  Co. 
(1918)  35  CaL  App.  728,  170  Pac.  1069. 

In  Hansel  v.  Norblad  (1915)  78  Or. 
38,  161  Pac.  962,  the  court,  in  passing 
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on  the  validity  of  a  contract  for  com- 
pensation entered  into  at  the  incep- 
tion of  the  relation  of  attorney  and 
client,  said:  "Even  after  the  confi- 
dential relation  is  established  the  au- 
thorities agree  that,  if  all  the  facts 
were  known  to  the  client,  and  he  was 
fully  advised  of  the  situation,  if  no 
attempt  was  cade  to  mislead  or  de- 
ceive him  to  his  hurt,  and  if  he  know- 
ingly and  understandingly  entered  in- 
to the  agreement,  it  is  as  binding  up- 
on attorney  and  client  as  it  is  upon 
any  other  individuals  competent  to 
contract," 

The  fact  that  an  agreement  is  en- 
tered into  between  the  attorney  and 
his  client  as  to  the  former's  compen- 
sation does  not  deprive  the  parties 
from  making  a  new  contract  as  to 
compensation  after  a  mutual  abandon- 
ment of  the  old  contract.  McFarland 
V.  Hiltsley  (1918)  39  S.  D.  618,  166  N. 
W.  141;  Laybourn  v.  Bray  (1919)  — 
Tex.  Civ.  App.  — ,  214  S.  W.  630. 

In  Eriksson  v.  Boyum  (1921)  — 
Minn.  — ,  184  N.  W.  961,  an  agreement 
made  between  attorney  and  client 
pending  that  relation  and  after  the 
conunencement,  but  apparently  before 
the  termination  of  an  action  in  the 
latter's  behalf  to  dissolve  a  stock-vot- 
ing agreement,  whereby  the  attorney 
was  to  have  the  reasonable  value  of 
the  services  in  that  suit  instead  of 
the  sum  of  $160  which  was  originally 
agreed  upon,  was  upheld  although  the 
court  fixed  the  value  of  the  attorney's 
services  in  that  action  at  $2,500,  less 
the  $160  conceded  to  have  been  paid. 
The  court  referred  to  the  statute  pro- 
viding that  the  party  shall  have  the 
unrestricted  right  to  agree  with  his 
counsel  as  to  compensation,  and  the 
measure  and  mode  thereof,  and  ob- 
served that  this  necessarily  In- 
cludes the  right  to  modify  an 
existing  contract  on  the  subject,  and 
if  the  modification  be  free  from 
fraud  or  unfairness,  the  courts  are 
bound  to  respect  it.  "There  is  here 
no  claim  or  fraud,  and  the  change 
from  a  fixed  fee  to  the  reasonable 
value  of  the  service  to  be  rendered  is 
neither  unreasonable  nor  unfair,  and 
is  based  upon  a  suflicient  considera- 
tion. The  attorney  is  thereby  placed 
in  position  to  claim  more  than  the 


amount  agreed  upon  originally,  and 
the  client  occupies  equally  as  advan- 
tageous a  situation,  for  he  may  be 
heard  to  insist  that  the  stipulated 
amount  was  excessive  and  unreason- 
able, and  that  a  lesser  amount  would 
be  reasonable  compensation,  thus  leav- 
ing the  amount  to  be  paid,  from  the 
standpoint  of  both  parties,  open  to 
inquiry  and  judicial  determination." 
But  in  Stern  v.  Hyman  (reported 
herewith)  ante,  844,  it  is  held  that 
a  contract  for  attorneys'  fees,  made 
between  attorney  and  client  after  the 
inception  of  the  relationship,  is  void, 
especially  when  the  contract  is  for  a 
portion  of  the  subject-matter  in  liti- 
gation. 

Coutraot     made     after     ■erriee*     per- 
formed. 

After  the  litigation  or  service  to 
be  performed  by  the  attorney  is  com- 
pleted, the  client,  being  sui  juris,  and 
fully  informed  as  to  the  business 
transacted,  is  on  equal  terms  and 
dealing  at  arm's  length  with  the  at- 
torney, and  a  contract  for  compensa- 
tion entered  into  at  that  time  will  be 
upheld.  Ryan  v.  Philadelphia  &  R. 
Coal  &  I.  Co.  (1911)  189  Fed.  263; 
Lecatt  V.  Sallee  (1836)  3  Port.  (Ala.) 
115,  29  Am.  Dec.  249;  Kidd  v.  Wil- 
liams (1901)  132  Ala.  140,  66  L.R.A. 
879,  31  So.  468;  Elmore  v.  Johnson 
(1892)  143  lU.  513,  21  L.R.A.  366,  36 
Am.  St.  Rep.  401,  32  N.  E.  413;  Bibb 
V.  Smith  (1833)  1  Dana  (Ky.)  580; 
McElrath  v.  Dupuy  (1847)  2  La.  Ann. 
520;  Reals  v.  Wagener  (1891)  47 
Minn.  489,  60  N.  W.  636  (under  stat- 
ute authorizing  attorney  and  client  to 
contract  for  compensation).  See  also 
Phillips  v.  Overton  (1817)  4  Hayw. 
(Tenn.)  291.  Compare  Mason  v.  Ring 
(1861)  3  Abb.  App.  Dec.  (N.  Y.)  210, 
2  Abb.  Pr.  N.  S.  322;  Thomas  v.  Turner 
(1890)  87  Va.  1,  12  S.  E.  149,  668. 

Thus,  in  Beals  v.  Wagener  (1891) 
47  Minn.  489,  60  N.  W.  636,  supra,  the 
court  said:  "Whatever  may  have 
been  the  rule  formerly,  we  see  no  rea- 
son to  doubt  that  now  an  attorney  and 
his  client  may  state  the  account  of 
the  former.  By  the  statute  (Gen.  Stat. 
1878,  chap.  67,  §  1)  the  measure  and 
mode  of  compensation  of  an  attorney 
are  left  unrestricted  to  the  agreement, 
express   or   implied,   of  the   parties. 
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8on  why  they  may  not,  after  the  aerv- 
ices  are  rendered,  agree  upon  what 
they  are  worth,  and  what  the  client 
shall  pay  for  them,  as  fully  as  they 
might  agree  before  they  were  ren- 
dered. The  court  would  probably 
scrutinize  such  an  agreement  closely, 
to  see  that  there  was  no  overreaching, 
and  that  the  client  acted  with  as  full 
and  candid  information  as  the  attor- 
ney can  give  him."  See  also  Eriksson 
v.'Boyum  (Miniu)  supra. 

However,  in  Mason  v.  Ring  (1861) 
3  Abb.  App.  Dee.  (N.  Y.)  210,  2  Abb. 
Pr.  N.  S.  322,  it  was  held  that  where 
the  client  continues  under  the  influ- 
ence of  the  fiduciary  relation,  although 
it  has  been  terminated  in  fact,  equity 
will  subject  all  transactions  with  re- 
gard to  compensation  to  the  same 
close  scrutiny  as  those  made  before 
the  termination.  And  see  to  the  same 
effect,  Thomas  v.  Turner  (Va.)  supra. 
Contract  aa  to  other  servloes. 

It  seems  that  the  employment  of  an 
attorney  in  one  suit  does  not  deprive 
him  of  the  right  to  make  a  contract 
for  compensation  for  his  services  in 
another,  or  for  any  other  professional 
business,  with  the  same  client.  Le- 
catt  V.  Sallee  (1836)  3  Port.  (Ala.) 
115,  29  Am.  Dec.  249  (quoted  with 
approval  in  Kidd  v.  Williams  (1901) 
132  Ala.  140,  56  L.R.A.  879,  31  So. 
458) ;  Waterbury  v.  Laredo  (1887)  68 
Tex.  565,  5  S.  W.  81.  See  also  Isham 
V.  Parker  (1892)  3  Wash.  755,  29  Pac. 
835.  Thus,  in  Waterbury  v.  Laredo 
(Tex.)  supra,  the  court  said:  "It 
cannot  be  asserted  that  an  attorney, 
having  a  contract  with  a  client  in 
reference  to  one  subject-matter,  may 
not  make  valid  contracts  with  his 
client  in  reference  to  another,  and 
thereby  fix  his  compensation  for  serv- 
ices to  be  rendered  tnder  the  latter; 
but,  even  in  this  class  of  cases,  it  has 
often  been  held  that  such  contracts 
should  be  closely  scrutinized,  'because 
usually  great  confidence  is  reposed  in 
the  attorney,  and  he  is  in  an  attitude 
to  exert  a  strong  influence  over  the 
actions  and  interests  of  the  client,' 
and  that  a  compensation  unreason- 
ably lar.ge  for  the  services  rendered 
ahould  not  be  allowed." 


Oouerally. 

An  attorney  and  his  client  sustain 
to  each  other  the  relation  of  trustee 
and  cestui  que  trust,  and  their  deal- 
ings together  are  subject  to  the  same 
intendments  and  imputations  as  those 
which  obtain  between  other  trustees 
and  their  beneficiaries.  The  courts, 
therefore,  scrutinize  with  jealousy  all 
contracts  between  them  for  compen- 
sation, including  those  authorized  by 
statute,  which  are  made  while  the 
fiduciary  relation  exists. 

United  States.  —  Ridge  v.  Healy 
(1918)  164  C.  C.  A.  32,  251  Fed.  798. 

Alabama.  —  Dickinson  v.  Bradford 
(1877)  59  Ala.  581,  31  Am.  Rep.  23; 
Ware  v.  Russell  (1881)  70  Ala.  174, 
45  Am.  Rep.  82;  Yonge  v.  Hooper 
(1882)  73  Ala.  119.  See  also  Kidd  v. 
Williams  (1901)  132  Ala.  140,  56 
L.R.A.  879,  31  So.  458. 

Arkansas.  —  Marshall  v.  Dossett 
(1892)  57  Ark.  93,  20  S.  W.  810. 

Illinois. — ^Elmore  V.  Johnson  (1892) 
143  III.  513,  21  L.R.A.  366,  36  Am.  St. 
Rep.  401,  32  N.  E.  413;  Robinson  v. 
Sharp  (1903)  201  111.  86,  66  N.  E.  299; 
Dyrenforth  v.  Palmer  Pneumatic  Tire 
Co.  (1909)  240  111.  25,  88  N.  E.  290. 
See  also  Gruby  v.  Smith  (1883)  13 
111.  App.  43. 

Iowa. — Poison  v.  Young  (1873)  37 
Iowa,  196. 

Kentucky.  —  Downing  v.  Major 
(1834)  2  Dana,  228;  Chreste  v.  Louis- 
ville R.  Co.  (1915)  167  Ky.  75,  L.R.A. 
1917B,  1123,  180  S.  W.  49,  Ann.  Cas. 
1917C,  867. 

Maryland. — Etzel  v.  Duncan  (1910) 
112  Md.  346,  76  Atl.  493. 

Massachusetts. — ^Boston  Bar  Asso. 
v.  Hale  (1908)  197  Mass.  423,  83  N. 
E.  885. 

'  Michigan.— Boyle  v.  Waters  (1919) 
206  Mich.  515,  173  N.  W.  519. 

Minnesota.  —  Beals  v.  Wagoner 
(1891)  47  Minn.  489,  50  N.  W.  535. 

Missouri.  —  See  Morton  v.  Forsee 
(1913)  249  Mo.  409,  155  S.  W.  765, 
Ann.  Cas.  1914D,  197. 

New  York. — Mason  v.  Ring  (1861) 
3  Abb.  App.  Dec.  210,  2  Abb.  Pr.  N. 
S.  322;  Haight  v.  Moore  (1874)  5 
Jones  &  S.  161;  Ransom  v.  Ransom 
(1911)  147  App.  Div.  835,  133  N.  Y. 
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Supp.  178;  Hitchings  v.  Van  Brunt 
(1868)  38  N.  Y.  335,  6  Abb.  Pr.  N.  S. 
272.  See  also  Whitehead  v.  Kennedy 
(1877)  69  N.  Y.  462;  Barry  v.  Whit- 
ney (1851)  8  Sandf.  696. 

Oklahoma.  —  Spaulding  v.  Beidle- 
man  (1916)  60  Okla.  183,  160  Pac. 
1120. 

South  Carolina. — See  Wise  v.  Har- 
din (1874)  5  S.  C.  329. 

Tennessee.  —  Planters'  Bank  v. 
Hornberger  (1867)  4  Coldw.  531. 

Texas.  —  Layboum  v.  Bray  (1919) 
—  Tex.  Civ.  App.  — ,  214  S.  W.  630. 

YemKHit.  —  Mott  v.  Harrington 
(1840)  12  Vt.  199. 

Virginia.— Thomas  v.  Turner  (1890) 
87  Va.  1, 12  S.  E.  149,  668. 

West  Virginia.  —  Vance  v.  Ellison 
(1915)  76  W.  Va.  592,  85  S.  E.  776. 

England.— Re  Haslam  [1902]  1  Ch. 
765,  71  L.  J.  Ch.  N.  S,  374,  86  L.  T. 
N.  S.  663,  50  W^ek.  Rep.  444,  18  Times 
L.  R.  461. 

Canada. — Preston  v.  Nugent  (1900) 
18  Manitoba  L.  R.  511. 

Thus,  in  Ware  v.  Russell  (1881)  70 
Ala.  174,  45  Am.  Rep.  82,  the  court 
said:  "All  contracts  between  attor- 
ney and  client,  made  after  the  forma- 
tion of  the  relation,  touching  the  com- 
pensation of  the  attorney,  or  by  which 
the  client  transfers  to  him  an  interest 
in  the  matter  of  suit,  or  a  right  or  in- 
terest in  and  to  property  involved  in 
litigation,  are  closely  watched,  and 
jealously  scrutinized,  when,  as  be- 
tween them,  their  validity  is  drawn 
in  question.  The  confidence  the  re- 
lation involves,  the  power  over  the 
client,  the  attorney  naturally  acquires, 
the  opportunity  and  danger  of  oppres- 
sion, and  the  exercise  of  influence 
compel  courts  to  a  most  jealous  super- 
vision of  all  such  contracts;  and  as 
between  attorney  and  client,  they  are 
supported  only  when  all  the  circum- 
stances attending  tiiem  import  that 
they  are  fair,  just,  and  untainted  with 
an  abuse  of  the  relation." 

In  Planters'  Bank  v.  Hornberger 
(Tenn.)  supra,  the  court,  after  an  ex- 
tended review  of  American  and  Eng- 
lish authorities  passing  on  the  valid- 
ity of  contracts  made  between  attor- 
ney and  client,  said:  "We,  therefore, 
declare  that,  in  all  cases  where  the 
relation  of  attorney  and  client  exists. 


and  it  is  desired  to  make  further  pro- 
fessional engagements:  First,  that 
it  is  the  duty  of  the  attorney  to  have 
the  contract  (if  there  be  one)  clearly 
and  definitely  stated,  and  understood 
not  only  in  its  language,  but  also  in 
its  spirit,  legal  consequences,  and 
practical  results;  second,  that  the 
means  used  to  obtain  the  contract  be 
free  not  only  of  fraud,  actual  or  con- 
structive, but  also  of  any  other  in- 
equitable consideration:  third,  that 
every  material  circumstance  or  fact 
connected  with  the  execution  of  the 
contract,  and  calculated  to  inform  the 
client  of  his  rights  and  responsibili- 
ties, be  declared  to  him  without  reser- 
vation; fourth,  that  the  attorney  in- 
form himself  of  all  such  facts  and  cir- 
cumstances which  would  reasonably 
come  within  the  knowledge  and  which 
would  likely  prevent  the  execution  of 
the  contract  by  the  client;  fifth,  that 
he  does  not  contract  for  a  greater 
benefit  than  his  services  are  reason- 
ably worth,  with  reference  to  the 
trouble  and  difliculties  of  the  partic- 
ular case,  amount  involved,  either  of 
pecuniary  character  or  reputation 
personally,  etc.;  sixth,  that  the  onus 
shall  devolve  upon  the  attorney  to 
show  that  the  contract  was  free  from 
all  fraud,  undue  influence,  and  exor- 
bitancy of  demand;  seventh,  that  the 
attorney,  having  performed  his  part 
of  the  contract  reasonably  and  with 
due  skill  and  diligence,  without  re- 
gard to  the  result  of  the  litigation, 
shall  be  entitled  to  recover  the  amount 
specified,  provided  he  brings  the  con- 
tract within  the  foregoing  principles: 
eighth,  in  the  absence  of  a  contract, 
the  attorney  is  entitled  to  recover  up- 
on a  quantum  meruit  for  such  labor 
as  he  shall  have  performed." 

The  fact  that  the  right  of  an  attor- 
ney to  contract  with  his  client  is  spe- 
cifically recognized  by  statute  does 
not  abrogate  the  rule  that  a  contract 
for  compensation  made  while  the  fi- 
duciary relation  exists  is  subject  to 
the  strict  scrutiny  of  the  court  and 
must  be  fair  and  reasonable  in  order 
to  receive  its  sanction  as  a  valid 
agreement.  Beals  v.  Wagener  (1891) 
47  Minn.  489,  50  N.  W.  535  (under 
statute  authorizing  attorney  and  cli- 
ent to   contract  for   compensation) ;. 
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Div.  835,  133  N.  Y,  Supp.  178;  Haight 
V.  Moore  (1874)  5  Jones  &  S.  (N.  Y.) 
161;  Mason  v.  Ring  (1861)  8  Abb. 
App.  Dec.  (N.  Y.)  210,  2  Abb.  Pr.  N. 
S.  322;  Preston  v.  Nugent  (1900)  18 
Manitoba  L.  R.  611.  See  also  Morton 
T.  Forsee  (1918)  249  Mo.  409,  155  S. 
W.  765,  Ann.  Cas.  1914D,  197;  Barry 
V.  Whitney  (1851)  3  Sandf.  (N.  Y.) 
€96;  Whitehead  v.  Kennedy  (1877)  69 
N.  Y.  466.  Thus,  in  Preston  v.  Nugent 
(1900)  13  Manitoba  L.  R.  511,  supra, 
tiie  court  said:  "By  our  act,  Mani- 
toba Rev.  Stat.  chap.  88,  §  68,  'any 
Attorney  at  law,  solicitor  in  equity  or 
barrister  in  this  province  may  con- 
tract, either  under  seal  or  otherwise, 
with  any  person  or  persons  or  corpo- 
ration whatsoever  as  to  the  remuner- 
ation to  be  paid  him  for  services 
rendered  or  to  be  rendered  to  the  said 
person,  persons  or  corporation,  in 
lieu  of  or  in  addition  to  the  costs 
which  by  any  tariff  in  force  are  al- 
lowed to  the  said  attorney  or  solicitor, 
and  the  contract  entered  into  may 
provide  that  such  attorney  or  solici- 
tor is  to  receive  a  portion  of  the  pro- 
ceeds of  the  subject-matter  of  the 
action  or  suit  in  which  any  such  attor- 
ney or  solicitor  is  or  is  to  be  em- 
ployed, or  a  portion  of  the  moneys  or 
property  for  which  such  solicitor  or 
attorney  may  be  retained,  whether  an 
action  or  suit  has  been  brought  for 
the  same  or  a  defense  has  been  en- 
tered, and  such  remuneration  may 
also  be  in  the  way  of  commission  or 
percentage  on  the  amount  recovered 
or  defended  or  on  the  value  of  the 
property  about  which  any  action,  suit, 
or  transaction  is  concerned.'  Now, 
while  this  statute  contains  no  ex- 
press provisions,  as  in  the  cases  of 
the  enactments  in  England  and  in  the 
province  of  Ontario  on  similar  sub- 
jects, for  inquiring  into  the  fairness 
or  reasonableness  of  such  an  agree- 
ment and  for  setting  it  aside,  I  can- 
not consider  that  the  court  is  pre- 
cluded from  exercising  the  ordinary 
jurisdiction  of  a  court  of  equity  to 
determine  its  validity  upon  equitable 
principles.  But  in  dealing  with  such 
a  contract  it  must  be  remembered  that 
the  statute  authorizes  an  agreement 
of  this  kind   between   solicitor   and 


treated  as  prima  facie  voidable  be- 
cause made  between  those  having  that 
relation.  The  circumstances  must  be 
considered  in  connection  with  the  na- 
ture of  the  contract." 
Coatraot  fraudulent. 

If  the  contract  made  between  the 
attorney  and  client  after  the  confi- 
dential relationship  has  commenced, 
is  suspicious,  oppressive,  or  fraudu- 
lent, it  will  be  construed  as  invalid, 
and  no  recovery  can  be  had  thereon. 

Alabama. — Ware  v.  Russell  (1881) 
70  Ala.  174,  45  Am,  Rep.  82;  Yonge  v. 
Hooper  (1882)  73  Ala.  119.  See  also 
Dickinson  v.  Bradford  (1877)  59  Ala. 
581,  31  Am.  Rep.  23. 

Illinois. — ^Elmore  v.  Johnson  (1892) 
143  111.  513,  21  L.R.A.  366,  36  Am.  St. 
Rep.  401,  32  N.  E.  413;  Robinson  v. 
Sharp  (1903)  201  111.  86,  66  N.  E.  299. 

Indiana.  —  Shirk  v.  Neible  (1901) 
156  Ind.  66,  -83  Am.  St.  Rep.  150,  59 
N.  E.  281. 

Iowa,r— Poison  v.  Young  (1873)  37 
Iowa,  196;  Ryan  Bros.  v.  Ashton 
(1876)  42  Iowa,  365;  Donaldson  v. 
Eaton  (1907)  136  Iowa,  650,  14  L.R.A. 
(N.S.)  1168,  125  Am.  St.  Rep.  275,  114 
N.  W.  19. 

Kentucky.  —  Downing  v.  Major 
(1834)  2  Dana,  228. 

Maine.  —  Bumham  v.  Heselton 
(1890). 82  Me.  495,  9  L.R.A.  90,  20 
Atl.  80. 

New  Jersey.  —  Porter  v.  Bergen 
(1896)  54  N.  J.  Eq.  405,  34  Atl.  1067. 

Ohio.— Carlton  v.  Dustin  (1883)  9 
Ohio  Dec.  Reprint,  51,  10  Ohio  L.  J. 
294. 

Pennsylvania.  —  Maires's  Appeal 
(1899)  189  Pa.  99,  41  Atl.  988;  Filon's 
Estate  (1897)  7  Pa.  Dist.  R.  316. 

South  Dakota. — ^RiTZ  v.  Carpenter 
(reported  herewith)  ante,  840. 

West  Virginia.  —  Keenan  v.  Scott 
(1908)  64  W.  Va.  137,  61  S.  E.  806. 

In  such  a  case  the  contract  will  be 
set  aside  by  a  court  of  equity  on  time- 
ly application  of  the  client.  Poison 
V.  Young  (Iowa)  supra,  wherein  the 
court  said:  "Transactions  between 
attorney  and  client,  as  in  all  other 
cases  where  fiduciary  relations  exist 
between  parties,  one  of  whom  posses- 
ses superior  knowledge  and  ability 
and  the  other 'is  subject  to  his  influ- 
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ence,  are  regarded  with  a  Bcrutfhizinsr 
and  jealous  eye  by  courts  of  equity, 
and  will  be  set  aside  and  the  clients 
protected  whenever  advantage  has 
been  taken  of  them  through  the  in- 
fluence or  knowledge  of  the  attorneys, 
possessed  by  reason  of  their  peculiar 
relations." 

Thus,  where  it  appeared  that  in  a 
prosecution  for  murder  the  attorney 
for  the  prisoner  was  rejected  by  the 
court,  which  compelled  the  prisoner 
to  engage  new  attorneys,  and  after 
the  engagement  he  was  persuaded  to 
make  an  agreement  with  the  new  at- 
torneys for  their  services  which  he 
would  not  have  niiade  but  for  that  per- 
suasion, it  was  held  that  the  client 
would  be  relieved  from  the  excess 
above  a  fair  compensation  for  the 
services  rendered  by  the  attorneys. 
Downing  v.  Major  (Ky.)  supra.  See 
to  the  same  effect.  Shirk  v.  Neible 
(Ind.)  supra. 

Likewise,  where  the  plaintiff  em- 
ployed an  attorney  to  defend  him  at 
a  preliminary  trial  of  a  criminal 
charge  preferred  against  him,  and 
paid  him  for  such  services,  but  subse- 
quently, and  while  the  relation  of  at- 
torney and  client  existed,  made  a  con- 
tract for  further  services  in  the  same 
case,  it  was  held  that  the  contract 
was  void  where  the  attorney  failed  to 
advise  the  client  of  his  rights  in  re- 
lation to  contracting  with  one  already 
his  attorney.  RiTZ  v.  Cabpenteb  (re- 
ported herewith)  ante,  840. 

So,  where  it  appeared  that,  after 
the  inception  of  the  relation  of  attor- 
ney and  client,  a  contract  was  made, 
giving  the  attorney  one  half  of  the 
proceeds  of  life  insurance  policies  for 
collecting  them,  which  contract  was 
procured  by  the  unwarranted  repre- 
sentations of  the  attorney,  it  was  held 
that  the  contract  was  properly  set 
aside  as  fraudulent  and  void.  Robin- 
son V.  Sharp  (111.)  supra. 

Where  an  attorney  takes  security 
for  his  compensation  from  his  client 
after  the  inception  of  the  relation- 
ship, it  will  not  be  enforced  by  a 
court  of  equity,  in  favor  of  the  at- 
torney, for  anything  in  excess  of  what 
is  justly  due.  Porter  v.  Bergen 
(1896)  54  N.  J.  Eq.  405,  34  Atl.  1067. 
See  to  the  same  effect,  Yonge  v.  Hoop- 


er (1882)  73  Ala.  119;  Keenan.v. 
Scott  (1908)  64  W.  Va.  187,  61  S.  E. 
806. 

In  Elmore  v.  Johnson  (1892)  143 
111.  513,  21  L.R.A.  366,  36  Am.  St.  Rep. 
401,  32  N.  E.  413,  the  court  laid  down 
the  following  rule  with  regard  to  con- 
tracts for  compensation  between  at- 
torney and  client,  affecting  the  prop- 
erty involved  in  litigation,  viz.: 
"Where  the  title  to  property  is  so  in- 
volved in  litigation  that  the  value  of 
the  property  depends  upon  the  deci- 
sion as  to  such  title,  a  contract  made 
during  the  pendency  of  the  litigation 
to  compensate  the  attorney  for  his 
legal  services  with  a  part  of  the  prop- 
erty involved  therein,  should  be  held 
to  be  voidable  at  the  election  of  the 
client,  irrespective  of  the  fairness  or 
unfairness  of  the  contract,  provided 
such  election  is  exercised  within  a 
reasonable  time.  Such  a  rule  as  this 
is  demanded  by  public  policy  and  in 
the  interests  of  a  wholesome  admin- 
istration of  justice." 

In  Filon's  Estate  (1897)  7  Pa.  Dist. 
R.  816,  it  was  held  that  while  an  agree- 
ment between  an  attorney  and  his 
client  for  a  contingent  fee  is  not  per 
se  illegal,  if  the  agreement  for  the 
payment  of  such  a  fee  is  entered  into 
after  the  relation  of  attorney  and  cli- 
ent has  been  established,  it  may  be 
avoided  by  the  latter  irrespective  of 
any  actual  fraud,  the  well-settled  rule 
of  equity  being  that  under  such  cir- 
cumstances the  attorney  shall  not  be 
permitted  to  derive  any  benefit  from 
the  contracts,  bounty,  or  negotiatioiiH 
of  the  client. 

Likewise  the  rule  has  been  stated 
that  a  contract  for  compensation  be- 
tween an  attorney  and  his  client, 
entered  into  during  the  existence  of 
the  fiduciary  relation  will  be  disre- 
garded, if  made  without  a  fair  and 
full  disclosure  of  the  facts  on  which 
it  is  predicated.  Donaldson  v.  Eaton 
(1907)  136  Iowa,  650,  14  L.R.A.(N.S.) 
1168,  125  Am.  St.  Rep.  275,  114  N,  W. 
19;  Burnham  v.  Heselton  (1890)  82 
Me.  495,  9  LJI.A.  90,  20  Atl.  80. 

Such  contracts  are  voidable  only  at 
the  election  of  the  client,  and  if  he 
acquiesces,  strangers  to  the  contract 
have  no  right  or  cause  to  complain. 
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c,  PreBumptton  and  burden  of  proof  as 
to  validity. 

There  is  a  presumption  of  unfair- 
ness or  invalidity  attaching  to  a  con- 
tract for  compensation  executed  by 
an  attorney  and  his  client  after  the 
establishment  of  the  fiduciary  rela- 
tion. 

Alabama.— White  v.  ToUiver  (1895) 

110  Ala.  300,  20  So.  97.  See  also  Kidd 
v.  Williams  (1901)  132  Ala.  140,  66 
L.R.A.  879,  31  So.  458. 

California. — Cooley  v.  Miller  &  Lux 
(1909)  156  Cal.  510, 105  Pac.  981. 

lUinois. — ^Elmore  v.  Johnson  (1892) 
143  III.  518,  21  L.R.A.  366,  36  Am.  St. 
Rep.  401,  32  N.  E.  413. 

bidiana.  —  French  v.  Cunningham 
(1898)  149  Ind.  632,  49  N.  E.  797; 
Shirk  V.  Neible  (1900)  156  Ind.  66, 
83  Am.  St.  Rep.  150,  53  N.  E.  281. 

Iowa.— Bolton  v.  Daily  (1878)  48 
Iowa,  848;  Shropshire  v.  Ryan  (1900) 

111  Iowa,  677,  82  N.  W.  1035. 
Maine.    —    Burnham    v.    Heselton 

(1890)  82  Me.  496,  9  L.R.A.  90,  20 
Atl.  80. 

Nevada.  —  Moobb  v.  Rochester 
Weaving  Min.  Co.  (reported  here- 
with) ante, -830. 

New  York- — Brotherson  v.  Consalus 
(1868)  26  How.  Pr.  213;  Mason  v. 
Ring  (1861)  3  Abb.  App.  Dec.  210,  2 
Abb.  Pr.  N.  S.  822;  Brock  v.  Barnes 
(1863)  40  Barb.  621.  See  also  Anon- 
ymous (1856)  16  Abb.  Pr.  428. 

Ohio^— Carlton  v.  Dustin  (1883)  9 
Ohio  Dec.  Reprint,  51. 

South  Dakota. — ^Egan  v.  Burnight 
(1914)  34  S.  D.  473,  149  N.  W.  1?6, 
Ann.  Cas.  1917A,  539. 

Virginia.  —7  Thomas  v.  Turner 
(1890)  87  Va.  1,  12  S.  E.  149,  668. 

West  Virginia.  —  Keenan  v.  Scott 
(1908)  64  W.  Va.  137,  61  S.  E.  806; 
Vance  v.  Ellison  (1915)  76  W.  Va.  592, 
85  S.  E.  776.  See  also  Dorr  v.  Camden 
(1904)  55  W.  Va.  226,  65  L.R.A.  348, 
46  S.  E.  1014. 

It  follows,  therefore,  that  the  bur- 
den of  showing  that  a  contract  for 
compensation,  executed  by  an  attor- 
ney and  his  client  during  the  exist- 
ence of  the  fiduciary  relation,  is  fair 


influence,  rests  on'the  attorney. 

United  States.  —  Ridge  v.  Healy 
(1918)  164  C.  C.  A.  82,  251  Fed.  798. 

Alabama.  —  Dickinson  v.  Bradford 
(1877)  59  Ala.  581,  31  Am.  Rep.  23; 
Yonge  v.  Hooper  (1882)  73  Ala.  119; 
Kidd  v.  Williams  (1901)  132  Ala.  140, 
56  L.R.A.  879,  31  So.  458. 

Illinois. — Elmore  v.  Johnson  (1892) 
143  111.  513,  21  L.R.A.  366,  36  Am.  St. 
Rep.  401,  82  N.  E.  413;  Dyrenforth  v. 
Palmer  Pneumatic  Tire  Co.  (1909) 
240  111.  25,  88  N.  £.  290. 

Indiana.  —  French  v.  Cunningham 
(1898)  149  Ind.  682,  49  N.  E.  797; 
Shirk  V.  Neible  (1901)  156  Ind.  66, 
83  Am.  St.  Rep.  150,  59  N.  E.  281. 

Iowa — Shropshire  v,  Ryan  (1900) 
111  Iowa,  677,  82  N.  W.  1035;  Donald- 
son V.  E^ton  (1907)  186  Iowa,  650, 
14  L.R.A.(N.S.)  1168,  125  Am.  St. 
Rep.  275,  114  N,  W.  19, 

Maine.  —  Burnham  v.  Heselton 
(1890)  82  Me.  495,  9  L.R.A.  90,  20  Atl. 
80. 

Maryland.  —  Merryman  v.  Euler 
(1883)  69  Md.  588,  43  Am.  Rep.  564. 

Michigan.— Boyle  v.  Waters  (1919) 
206  Mich.  516,  173  N.  W.  519. 

Missouri. — Morton  v.  Forsee  (1913) 
249  Mo.  409,  Ann.  Cas.  1914D,  197,  166 
S.  W.  765  (with  dissenting  opinion). 
Compare  Beagles  v.  Robertson  (1909) 
135  Mo.  App.  306, 115  S.  W.  1042. 

New  Jersey.  —  Porter  v.  Bergen 
(1896)  54  N.  J.  Eq.  405,  34  Atl.  1067. 

New  York.— Haightv.  Moore  (1874) 
5  Jones  &  S.  161;  Brock  v.  Barnes 
(1863)  40  Barb.  621;  De  Rose  v.  Fay 
(1842)  4  Edw.  Ch.  40;  Boyd  v.  Daily 
(1903)  86  App.  Div.  581,  83  N.  Y. 
Supp.  539,  affirmed  in  (1903)  176  N. 
Y.  613,  68  N.  E.  1114;  Goldberg  v, 
Goldstein  (1903)  87  App.  Div.  516,  84 
N.  Y.  Supp.  782;  Whitehead  v.  Ken- 
nedy (1877)  69  N.  Y.  462;  Re  Howell 
(1915)  215  N.  Y.  466,  109  N.  E.  572, 
Ann.  Cas.  1917A,  627.  Compare  Wer- 
ner V.  Knowlton  (1905)  107  App.  Div. 
158,  161,  94  N.  Y.  Supp.  1054. 

South  Dakota. — Egan  v.  Burnight 
(1914)  34  S.  D.  473,  149  N.  W.  176, 
Ann.  Cas.  1917A,  539. 

Tennessee.  —  Newman  v.  Davenport 
(1876)  9  Baxt.  538;  McMahan  v. 
Smith  (1871)  6  Heisk,  167;  Planters' 
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Bank  v.  Hornberger  (1867)  4  Coldw. 
531. 
Texas.  —  Layboume  v.  Bray  (1916) 

—  Tex.  Civ.  App.  — ,  190  S.  W.  1159 ; 
8.  c.  on  subsequent  appeal  in  (1919) 

—  Tex.  Civ.  App.  — ,  214  S.  W.  630. 
Virginia. — Thomas  v.  Turner  (1890) 

87  Va.  1,  12  S.  E.  149,  668. 

West  Virginia. — See  Keenan  v.  Scott 
(1908)  64  W.  Va.  137,  61  S.  E.  806. 

Thus,  in  Dickinson  v.  Bradford 
(1877)  59  Ala.  681,  81  Am.  Rep.  23, 
an  action  in  equity  instituted  by  an 
attorney  to  enforce  the  specific  per* 
formance  of  a  contract  for  compensa- 
tion entered  into  with  a  client  subse- 
quent to  the  establishment  of  the 
fiduciary  relation,  the  court  said: 
"Standing,  as  the  parties  do,  in  a  re- 
lation of  confidence,  which  gives  the 
attorney  or  solicitor  an  advantage 
over  the  client,  the  burden  of  proof 
lies  on  the  attorney  or  solicitor;  and 
to  support  the  contract  made  while 
the  relation  existed,  he  must  show  the 
fairness  of  the  transaction,  and  the 
adequacy  of  the  consideration.  The 
principle  is  thus  stated  by  Judge 
Story:  'But  the  burden  of  establish- 
ing its  perfect  fairness,  adequacy,  and 
equity  is  thrown  upon  the  attorney, 
upon  the  general  rule  that  he  who 
bargains  in  a  matter  of  advantage 
with  a  person  placing  confidence  in 
him  is  bound  to  show  that  a  reason- 
able use  has  been  made  of  that  con- 
fidence; a  rule  applying  equally  to  all 
persons  standing  in  confidential  re- 
lations with  each  other.'  " 

So,  in  Newman  v.  Davenport 
(Tenn.)  supra,  an  action  to  recover 
under  a  contract  for  legal  services 
rendered  to  the  defendant  by  the 
plaintiffs  intestate,  it  appeared  that 
when  the  alleged  contract  was  made 
the  plaintiff's  intestate  was  and  for 
some  time  previous  had  been  the  de- 
fendant's counsel  in  a  matter  of  im- 
portance. The  court  said:  "The 
question  then  comes  to  this.  After 
the  relation  of  attorney  and  client 
has  been  established,  can  the  attor- 
ney make  another  contract  with  the 
client  for  further  services  and  recover 
upon  it,  however  clearly  proven,  with- 
out showing  the  nature  of  the  serv- 
ices, how  they  were  rendered,  and  the 


reasonableness  of  the  compensation 
stipulated  for?  But  this,  if  an  open 
question  anywhere,  certainly  is  not 
in  this  state.  It  is  quite  well  estab- 
lished that  in  controversies  between 
attorney  and  client,  the  law  is  severe- 
ly exacting  of  the  former,  and  applies 
rules  much  stricter  than  those  which 
govern  controversies  between  other 
parties.  The  onus  is  always  upon  the 
attorney  to  show  that  his  contract  is 
just  and  reasonable,  and  free  from  all 
exorbitancy  of  demand.  He  is  not 
permitted  to  stipulate  ^or  a  benefit 
incommensurate  with  the  service  to 
be  performed.  .  .  .  But  he  must 
show  not  only  that  the  services  were 
rendered,  but  that  the  compensation 
stipulated  for  was  reasonable  with 
reference  to  them." 

The  rule  requiring  the  attorney  to 
assume  the  burden  of  proving  his  con- 
tract with  the  client  to  be  fair  and 
reasonable  and  free  from  undue  influ- 
ence is  not  affected  by  a  statute  recog- 
nizing the  right  of  an  attorney  to 
regulate  his  fees  by  contract,  as  the 
object  of  such  a  statute  is  simply  to 
make  the  fees  of  an  attorney  a  lawful 
subject-matter  of  contract.  Morton 
v.  Forsee  (1913)  249  Mo.  409,  166  S. 
W.  765,  Ann.  Cas.  1914D,  197;  Haight 
v.  Moore  (1874)  5  Jones  &  S.  (N.  Y.) 
161;  Thomas  v.  Turner  (1890)  87 
Va.  1,  12  S.  E.  149,  668;  Keenan  v. 
Scott  (1908)  64  W.  Va.  137,  61  S.  E. 
806.  Compare  Beagles  v.  Robertson 
(1909)  135  Mo.  App.  306,  115  S.  W. 
1042;  Werner  v.  Knowlton  (1905)  107 
App.  Div.  158,  94  N.  Y.  Supp.  1064. 

II.  Contract  for  inereaaed  compentaUon. 

An  agreement  made  by  a  client 
with  his  counsel  after  the  latter  has 
been  employed,  by  which  the  original 
contract  is  varied  and  greater  com- 
pensation is  secured  to  the  counsel, 
is  ordinarily  invalid. 

Alabama^— Lecatt  v.  Sallee  (18S6) 
3  Port.  116,  29  Am.  Dec.  249. 

Arkansas.  —  Marshall  v.  Dossett 
(1892)   57  Ark.  93,  20  S.  W.  810. 

Georgia. — Bailey  v.  Devine  (1905) 
123  Ga.  653,  107  Am.  St.  Rep.  153, 
51  S.  E.  603. 

Illinois.  —  Miller  v.  Lloyd  (1913) 
181  111.  App.  230.     See  also  Elmore 
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V.  Johnson  (1892)  148  111.  613,  21 
L.E.A.  S66,  86  Am.  St.  Eep.  401,  32 
N.  E.  418;  Hughes  v.  Zeigler  (1873) 
69  111.  38. 

Iowa.— Bolton  v.  Daily  (1878)  48 
Iowa,  348;  Shropshire  v.  Ryan  (1900) 
111  Iowa,  677,  82  N.  W.  1035. 

Kentui^.  —  Downing  v.  Major 
(1834)  2  Dana,  228.  See  also  Bibb 
V.  Smith  (1838)  1  Dana,  680. 

Michigan.  —  Coveney  v.  Pattullo 

(1902)  130  Mich.  275,  89  N.  W.  968. 
Nebraska.  —  See  Olson  v.  Farns- 

worth  (1914)  97  Neb.  407,  150  N.  W. 
260. 

Nevada.  —  MOOBE  v.  RoCHESTHt 
Weaver  Min.  Ck).  (reported  herewith) 
ante,  830. 

Now  York.  —  Haight  v.  Moore 
(1874)  5  Jones  &  S.  161;  Jackson  t. 
Stone  (1900)  48  App.  Div.  628,  64  N. 
Y.  Supp.  820;  Blaikie  v.  Post  (1910) 
187  App.  Div.  648,  122  N.  Y.  Supp. 
292.  See  also  Brauer  v.  Lawrence 
(1914)  165  App.  Div.  8, 150  N.  Y.  Supp. 
497;  Merritt  v.  Lambert  (1843)  10 
Paige,  352,  affirmed  in  (1845)  2  Denio, 
607;  Re  Howell  (1915)  215  N.  Y,  466, 
109  N.  E.  572,  Ann.  Gas.  1917A,  527. 

Oregoiu— Muir  v.  Morris  (1916)  80 
Or.  378,  154  Pac.  117,  157  Pac.  785. 

Pennsylvania.    —   .Maires's     Case 

(1898)  7  Pa.  Dist.  R.  297,  affirmed  in 

(1899)  189  Pa.  99,  41  Atl.  988. 
South  Dakota.  —  Egan  v.  Bumight 

(1914)  84  S.  D.  478,  149  N.  W.  176, 
Ann.  Gas.  1917A,  539. 

Tennesseei — Rose  v.  Mynatt  (1834) 
7  Yerg.  30. 

Texas.  —  Waterbury  v.  Laredo 
(1887)  68  Tex.  565,  5  S.  W.  81  (rule 
applied  where  client  was  municipal 
corporation);     Kahle     v.     Plummer 

(1903)  —  Tex.  Civ.  App.  — ,  74  S.  W. 
786;  Laybourne  v.  Bray  (1916)  —  Tex. 
Civ.  App,  — ,  190  S.  W.  1159.  See 
also  Phoenix  Land  Co.  v.  Exall  (1913) 
—  Tex.  Civ.  App.  — ,  159  S.  W.  474 
(wherein  the  rule  was  recognized  but 
held  to  be  inapplicable  to  the  facts). 

Vermont. — See  Mott  v,  Harrington 
(1840)  12  Vt.  199. 
West  Virginia.  —  Dorr  v.  Camden 

(1904)  56  W.  Va.  226,  66  L.R.A.  348, 
46  S.  E.  1014;  Keenan  v.  Scott  (1908) 
64  W.  Va.  137,  61  S.  E.  806;  Vance 
V.  Ellison  (1916)  76  W.  Va.  592,  86 


S.  E.  776;  Woodcock  v.  Barrick  (1917) 
79  W.  Va.  449,  91  S.  E.  396. 

England. — See  Walmesley  v.  Booth 
(1739)  2  Atk.  27,  26  Eng.  Reprint, 
412;  O'Brien  v.  Lewis  (1862)  4  Giff. 
221,  66  Eng.  Reprint,  686,  32  L.  J. 
Ch.  N.  S.  569,  9  Jur.  N.  S.  528,  8  L. 
T.  N.  S.  179,  11  Week.  Rep.  318;  New- 
man V.  Payne  (1793)  2  Ves.  Jr.  199, 
30  Eng.  Reprint,  693,  4  Bro.  Ch.  350, 
29  Eng.  Reprint,  930. 

In  Marshall  v.  Dossett  (1892)  57 
Ark.  93,  20  S.  W.  810,  it  appeared  that 
an  attorney,  who  had  agreed  to  defend 
a  prisoner  confined  in  jail,  for  a  stip- 
ulated fee,  afterwards,  and  while  the 
relation  of  attorney  and  client  sub- 
sisted, accepted  a  promise  from  the 
client  to  confer  on  him  a  gratuity  in 
the  form  of  a  mule,  in  case  the  attor- 
ney succeeded  in  restoring  him  to 
liberty.  The  court  said:  "Such  is 
the  jealousy  with  which  the  courts 
guard  transactions  between  attorney 
and  client,  while  that  relation  exists, 
that  the  authorities  agree  that  if  the 
gift  had  been  executed  by  delivery 
when  the  promise  was  made,  under 
the  case  found,  the  client  could  have 
revoked  it." 

In  Blaikie  v.  Post  (1910)  187  App. 
Div.  648,  122  N.  Y.  Supp.  292,  it  ap- 
peared that  an  attorney  was  employed 
by  the  defendant  to  bring  and  prose- 
cute a  suit  to  set  aside  a  mortgage, 
and  gave  the  defendant  a  receipt  for 
$100  for  disbursements,  and  in  it 
stated  that  his  compensation  was  to  be 
25  per  cent  of  the  amount  recovered. 
A  suit  was  brought,  which  was  de- 
cided adversely  to  the  plaintiff  there- . 
in.  Seven  days  before  the  decision 
in  that  suit  the  attorney  procured  the 
defendant  to  write  him  a  letter,  stat- 
ing that  he  should  receive,  as  full 
compensation  for  legal  services,  10 
per  cent  of  the  amount  the  defendant 
should  net  from  the  sale  of  the  land 
in  controversy,  after  paying  the  mort- 
gages thereon  and  the  advances  made 
to  him  by  different  persons  named. 
It  was  also  stated  that  the  agreement 
was  to  take  the  place  and  be  in  lieu 
of  all  other  agreements.  The  action 
to  recover  for  legal  services  was  based 
on  the  subsequent  agreement.  The 
court  said :    "The  learned  trial  justice 
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charged  the  jury  that  the  plaintiff 
could  not  recover  without  proof — 
'that  the  agreement  was  fair,  that  the 
client  acted  freely  and  understanding- 
ly,  that  the  client  who  executed  the 
instrument  fully  understood  its  pur- 
port, and  that  it  was  made  by  him 
with  full  knowledge  of  all  the  mate- 
rial circumstances  known  to  the  at- 
torney, and  was  in  every  respect  free 
from  fraud  on  the  part  of  the  attorney 
or  misconception  on  the  part  of  the 
client,  and  that  a  proper  use  was  made 
by  the  attorney  of  the  confidence  re- 
posed in  him.'  That  charge  was  un- 
doubtedly correct.  It  is  unnecessary 
to  cite  authority  to  support  it,  because 
at  all  events  it  is  the  law  of  this  case 
on  this  appeal." 

In  Woodcock  v.  Barrick  (1917)  79 
W.  Va.  449,  91  S.  E.  896,  wherein  it 
appeared  that  after  a  contract  of  em- 
ployment was  made  between  an  attor- 
ney and  client  for  services  to  be  ren- 
dered, the  attorney  procured  from  his 
client  an  assignment  of  a  deed  and 
certain  contracts  as  additional  com- 
pensation for  the  services,  it  was 
held  that  whether  the  conveyances 
were  fraudulent  or  otherwise,  the  cli- 
ent was  entitled,  at  his  election,  to 
compel  a  reconveyance  of  the  deed 
and  a  surrender  or  cancelation  of.  the 
contracts. 

In  Muir  v.  Morris  (1916)  80  Or. 
378,  154  Pac.  117,  157  Pac.  785,  where- 
in it  appeared  that  the  plaintiff,  who 
was  employed  by  the  defendants  as 
an  attorney  at  a  monthly  salary,  was 
informed  by  one  of  the  defendants 
that  if  he  would  do  his  best  to  co-op- 
erate with  them  and  make  a  certain 
venture  a  success,  he  would  receive 
additional  compensation,  it  was  held 
that  the  contract  was  not  enforceable, 
as  it  was  not  supported  by  any  con- 
sideration. 

In  MooRB  V.  Rochester  Weaver 
MiN.  Co.  (reported  herewith)  ante, 
830,  the  court  said:  "Where  an  at- 
torney, with  the  work  he  is  required 
to  do  under  his  contract  partially 
performed,  exacts  from  his  client  an 
additional  compensation  under  a 
threat  of  withdrawing  from  the  case 
if  the  agreement  is  not  made,  nothing 
but  the  best  of  reasons  would  be  suffi- 
cient to  uphold  the  agreement." 


In  Waterbury  v.  Laredo  (1887)  68 
Tex.  665,  5  S.  W.  81,  in  discussing  the 
validity  of  an  agreement  made  by  a 
municipal  corporation,  with  its  attor- 
ney, to  pay  the  latter  an  additional 
sum,  above  the  amount  that  had  been 
previously  agreed  on,  to  perform  cer- 
tain service,  the  court  said:  "The 
rule  which  denies  to  an  attorney  the 
right  to  make  an  agreement  with  his 
client  after  an  employment  in  a  par- 
ticular business,  by  which  the  contract 
is  so  raised  as  to  secure  greater  com- 
pensation to  the  former  than  was  first 
agreed  upon,  is  wholesome,  and  has 
its  foundation  in  principles  adopted  to 
secure  clients  against  imposition.  It 
tends  to  preserve  the  purity  of  the 
bar  and  to  accomplish  the  ends  of 
justice,  and  it  ought  not  to  be  de- 
parted from  unless  in  some  case  pecu- 
liar in  its  facts.  This  case  presents 
no  facts  which  can  take  it  without  the 
rule." 

In  Vance  v.  Ellison  (1915)  76  W. 
Ya.  592,  85  S.  E.  776,  an  action  to 
enjoin  the  defendant,  an  attorney, 
from  the  enforcement  of  a  deed  of 
trust  on  real  estate  which  had  been 
given  to  secure  the  payment  of  fees 
for  legal  services,  the  plaintiff  claimed 
that  the  deed  was  given  to  secure  a 
fee  of  $1,000,  the  contract  for  which 
the  attorney  obtained  from  him  after 
the  relation  of  attorney  and  client  had 
been  established  between  him  and  the 
defendant,  and  after  the  latter  was  al- 
ready bound  by  a  prior  written  con- 
tract to  render  him  the  same  service 
for  an  absolute  fee  of  $500,  the  court 
said:  "The  contract  between  attor- 
ney and  client  for  the  additional  fee 
of  $1,000  is  one  which  a  court  of 
equity  will  not  sanction  under  the 
facts  and  circumstances  appearing  in 
this  case.  Though  actual  fraud  or  ex^ 
tortion  may  not  be  shown,  the  con- 
tract is  presumptively  invalid.  It  was 
at  most  a  mere  gift  during  the  confi- 
dential relation,  which  for  reasons  of 
public  policy  is  generally  not  allow- 
able. Not  an  extenuating  fact  ap- 
pears to  take  this  feature  of  the  case 
out  of  the  general  rule.  An  attorney 
does  not  deal  with  his  client  at  arm's 
length.  That  which  an  attorney  ob- 
tains from  the  client  after  the  rela- 
tion is  established  between  them  and 
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while  it  exists,  will  be  cautiously 
guarded.  A  court  of  equity  will  most 
frequently  interfere,  at  the  election  of 
the  client,  and  restore  to  him  fully 
what  has  been  obtained  from  hfm  by 
his  attorney  beyond  the  compensation 
originally  fixed." 

Especially  is  a  contract  for  addition- 
al compensation  invalid  where  no  ad- 
ditional services  by  the  attorney  are 
contemplated.  Laybourne  v.  Bray 
(1917)  —  Tex.  Civ.  App.  — ,  190  S.  W. 
1159. 

III.  Ovntroc*  fof  services  outside  scope 
of  original  employment. 

Where  additional  services,  outside 
the  scope  of  the  original  employment, 
are  contemplated,  a  contract  for  ad- 
ditional compensation,  executed  dur- 
ing the  existence  of  the  relation  of 
attorney  and  client,  is  valid  and  en- 
forceable, if  it  is  fair  and  reasonable, 
free  from  fraud  and  duress,  and  based 
on  a  valuable  consideration.  Bartlett 
V.  Odd  Fellows'  Sav.  Bank  (1889)  79 
CaL  218,  12  Am.  St.  Rep.  139,  21  Pac. 
741;  Boyle  v.  Waters  (1919)  206  Mich. 
615,  173  N.  W.  519;  Farmer 'v.  Still- 
water Water  Co.  (1909)  108  Minn.  41, 
121  N.  W.  418;  Bishop  v.  Vaughan 
(1915)  186  Mo.  App.  479,  172  S.  W. 
644;  Isham  v.  Parker  (1892)  8  Wash. 
755,  29  Pac.  835.  See  also  Olson  v. 
Famsworth  (1914)  97  Neb.  407,  150 
N.  W.  260;  Re  Wise  (1916)  172  App, 
Div.  491,  158  N.  Y.  Supp.  793;  Lay- 
bourne  v.  Bray  (1919)  —  Tex.  Civ. 
App.  — ,  214  S.  W.  630. 

Thus,  where  it  appeared  that  an 
agreement  was  made  between  the 
plaintiff  and  a  firm  of  attorneys  to 
assist  the  plaintiff's  attorney  in  prose- 
cuting certain  litigation  to  a  final 
judgment,  and  after  judgment  the 
plaintiff's  attorney  ended  the  contract 
by  payment,  and  agreed  to  give  the 
assistant  attorney  a  greater  remuner- 
ation for  prosecuting  an  appeal,  it 
was  held  that  the  new  agreement  was 
valid  and  enforceable,  and  could  not 
be  attacked  on  the  theory  that  it  was 
an  agreement  between  attorney  and 
client  and  subject  to  close  scrutiny. 
Boyle  v.  Waters  (1919)  206  Mich.  515, 
173  N.  W.  519. 

So,  in  Farmer  v.  Stillwater  Water 
Co.    (1909)   108  Minn.  41,  121  N.  W. 


418,  it  appeared  that  an  attorney  en- 
tered into  a  written  contract  with  a 
prospective  client  to  institute  a  cer- 
tain action,  and  stipulated  for  his 
fees  in  conducting  the  proceedings  in 
the  district  court  and  for  a  certain  fee 
in  the  event  of  the  argument  of  an 
appeal.  The  trial  was  had  and  an  ap- 
peal was  taken  by  the  defendants  in 
the  action  resulting  in  an  order  for 
a  new  trial.  The  attorney,  maintain- 
ing that  the  compensation  provided 
for  in  the  original  contract  did  not 
cover  the  services  to  be  rendered  on 
the  second  trial,  demanded  a  contract 
for  additional  compensation,  and  the 
client  verbally  agreed  to  pay  him  what 
his  services  were  reasonably  worth 
in  view  of  what  he  obtained  from  the 
case.  The  second  trial' resulted  in  an 
increased  verdict,  and  before  the  ap- 
peal was  heard  a  settlement  was  ar- 
ranged. The  attorney  sued  to  estab- 
lish his  lien  based  on  the  verbal 
agreement.  ^  The  court  said :  "This 
court  has  uniformly  held  persons  in  a 
fiduciary  capacity,  who  deal  with 
others  having  a  right  to  rely  upon 
their  good  faith,  to  the  strictest  ac- 
countability, and  has  afforded  the 
largest  possible  proper  measure  of  re- 
lief for  the  abuse  of  confidence. 
There  is  no  question  that  this  prin- 
ciple applies  to  the  relationship  of 
attorney  and  client,  and  to  agreements 
between  them  for  increased  compen- 
sation to  the  attorney,  after  the  confi- 
dential relationship  is  commenced. 
The  burden  is  on  the  attorney  to  show 
by  satisfactory  evidence  that  the  re- 
sulting contract  is  free  from  all  fraud, 
undue  influence,  or  exorbitancy.  .  .  . 
The  labor  of  the  attorney  had  proved, 
and  in  the  future  was  likely  to  prove, 
greater  than  either  party  originally 
contemplated.  It  was  natural,  under 
the  circumstances,  that  the  attorney, 
thinking  the  written  contract  did  not 
cover  the  second  trial,  desired  to  come 
to  a  definite  understanding  with  his 
experienced  client  as  to  what  he 
should  be  paid  for  the  important 
services  the  future  conduct  of  the 
lawsuit  would  involve.  It  was  not, 
as  has  been  previously  set  forth,  a 
constructive  fraud  on  his  part  to  in- 
sist that  the  written  agreement  did 
not  contemplate  these  services.     No 
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actual  fraud  is  shown,  nor,  as  we 
understand,  claimed.  It  was  there- 
fore proper  that  he  should  agree  to 
accept  in  payment  what  the  services 
he  agreed  to  render  would  be  reason- 
ably worth,  and  that  Fanner  should 
agree  to  so  pay  him.  That  was  a 
'fair,  reasonable,  and  just  remunera- 
tion.' The  consideration  of  the  new 
agreement  was  the  mutual  promises 
of  the  parties.  .  .  .  The  finding, 
in  effect,  that  such  contract  is  not 
void  for  want  of  consideration,  con- 
structive fraud,  or  otherwise,  is  fully 
justified  by  the  record." 

In  Bishop  v.  Vaughan  (1915)  186 
Mo.  App.  479,  172  S.  W.  644,  the  court 
said:  "While  it  is  true  that  the  con- 
tract of  an  attorney  to  render  profes- 
sional services  for  a  fixed  amount 
covers  all  services  which  are  ordina- 
rily or  necessarily  incident  to  the 
proper  performance  of  the  duties  so 
undertaken  by  him,  and  that  for  such 
services  he  can  recover  no  extra  com- 
pensation (2  Thornton,  Attorneys  at 
Law,  §  440),  the  mere  fact  that  an  at- 
torney at  law  performs  services  under 
a  contract  fixing  the  amount  of  com- 
pensation to  be  received  by  him  does 
not  preclude  him  from  recovering 
extra  compensation  for  services  ren- 
dered, with  the  express  or  implied  as- 
sent of  his  client,  which  were  not  con- 
templated by  the  contract  of  employ- 
ment. .  .  .  Upon  the  undisputed 
facts  in  evidence,  we  think  that  plain- 
tiffs' right  to  recover  the  additional 
compensation  which  defendant  con- 
tracted to  pay  them  is  quite  clear. 
The  mere  existence  of  the  original 
contract  of  employment  and  of  the  re- 
lation of  attorney  and  client  thereby 
created  did  not  render  the  parties  in- 
capable of  contracting  with  each  other 
with  respect  to  services  not  contem- 
plated by  the  former  contract.  It 
would  be  a  strange  doctrine  indeed 
that  would  deny  an  attorney  a  re- 
covery for  additional  services  ren- 
dered under  such  circumstances,  and 
permit  his  client,  who  had  solicited 
the  rendition  thereof  and  solemnly 
agreed  to  pay  therefor,  to  breach  his 
said   contract  with   entire  impunity 


after  having  received  tne  benefit  of 
the  services  rendered." 

.  So,  it- has  been  held  that  an  attor- 
ney employed  by  a  corporation  on  a 
salary  basis  may  enter  into  a  valid 
contract  for  some  special  service. 
Bartlett  v.   Odd   Fellows'   Sav.   Bank 

(1889)  79  Cal.  218,  21  Pac.  741,  12 
Am.  St.  Rep.  139,  wherein  the  court 
said :  "The  case  as  presented  by  the 
record  is  one  where  an  attorney  at 
law,  who  was  the  general  attorney  of 
the  corporation,  at  a  salary  which 
might  be  changed  at  the  option  of  the 
corporation,  and  whose  period  of  em- 
ployment as  such  was  subject  to  the 
same  condition,  was  voluntarily  and 
without  any  effort,  fraud,  or  undue 
influence  on  his  part,  employed  spe- 
cially by  the  corporation,  through  its 
proper  officers,  to  perform  certain 
special  work,  which  he  was  ready  and 
willing  to  perform,  and  did  partially 
perform,  but  which  the  defendant 
prevented  him  from  fully  accomplish- 
ing through  no  fault  of  his.  .  .  , 
In  this  existing  state  of  relationship 
of  the  parti,es,  it  does  not  seem  at  all 
wrong  that  in  a  special  case  the  at- 
torney should  enter  into  contract  with 
his  principal  for  a  special  fee.  And 
if,  as  in  this  case,  the  employment  is 
voluntarily  tendered  to  him  by  those 
competent  to  contract  with  him,  with 
full  knowledge  of  their  right,  and  of 
the  circumstances  under  which  they 
are  acting,  we  do  not  perceive  any* 
thing  improper  in  it." 

Attorneys  employed  to  collect  a 
claim,  for  which  they  were  to  receive 
as  compensation  a  stated  percentage 
of  the  amount  recovered,  and  who  had 
filed  suit  for  the  amount  of  such 
claim,  may,  upon  the  filing  of  an  in- 
dependent suit  by  the  party  against 
whom  the  claim  was  made  against  the 
party  making  the  claim,  contract  with 
their  client  for  a  stated  sum,  which 
was  a  reasonable  fee,  to  defend  the 
second  suit,  setting  up  as  a  defense 
thereto  the  amount  claimed  in  the  first 
suit,  which,  with  the  consent  of  their 
client,  was  abandoned.  Laybourne  v. 
Bray  (1919)  — •  Tex.  Civ.  App.  — ,  214 
S.  W.  680.  L.  W.  B. 
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EDWARD  TRAINER,  Appt, 

V. 

B.  BEDELL  SAUNDERS. 

Pmnnajflvania  Supreme  Court  — May  0,  1091, 
(270  Pa.  461,  113  AtL  681.) 

Levy  —  on  contents  of  safe  deposit  box. 

1.  An  execution  may  be  levied  on  the  contents  of  a  safe  deposit  box. 
[See  note  on  this  question  beginning  on  page  863.] 

Bailment  —  contents  of  safe  deposit 
boxes. 


2.  One  renting  safe  deposit  boxes 
in  its  vault  is  a  bailee  of  their  con- 
tents for  hire. 

Levy  —  necessity  of  taking  posses- 
sion of  property. 

3.  It  is  ordinarily  the  duty  of  the 
sheriff,  in  executing  his  process,  either 
to  take  into  bis  possession  the  article 
upon  which  he  levies  or  to  have  it  in 
sight  when  be  makes  the  levy. 

[See  17  R.  C.  L.  181,  184.] 


—  forcible  opening   of  safe  deposit 
box. 

4  A  sheriff  may  forcibly  open  a 
safe  deposit  box  in  the  vault  of  a  trust 
company,  which  is  rented  by  one 
against  whom  he  has  an  execution  to 
be  levied. 

[See  note  in  11  A.L.B.  225.] 
Court  —  power  to  compel  opening  of 

safe  deposit  box. 

5.  The  court  has  no  authority  to 
compel  a  judgment'  debtor  to  open  a 
safe  deposit  box  rented  in  the  vault  of 
a  trust  company  to  permit  the  sheriff 
to  levy  execution  on  the  contents. 

[See  note  in  11  A.L.R.  225.] 


Appsa^i  by  plaintiif  from  a  judgment  of  the  Court  of  Common  Pleas  for 
Philadelphia  County  (McMichael,  J.)  discharging  a  rule  upon  defendant 
to  show  cause  why  an  order  should  not  be  made  directing  him  to  open  his 
safe  deposit  box  and  permit  the  sheriff  to  seize  and  take  into  his  posses- 
sion its  contents,  under  an  execution  and  levy  issued  against  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Henry  A.  Hoefler  for  appellant,     levy. .    From  the  discharge  of  this 


Sadler,  J.,  delivered  the  opinion  of 
the  court: 

An  execution  was  issued  against 
defendant,  and  a  levy  was  made  by 
the  sheriff  upon  the  contents  of  a 
deposit  box  rented  by  him,  and  held 
in  the  vault  of  the  Columbia  Ave- 
nue Trust  Company.  It  refused  to» 
permit  the  sheriff  to  open  the  safe, 
and  the  court  was  asked  to  make  an 
order  directing  that  this  be  done. 
An  answer  was  filed  to  the  rule 
granted,  in  which  the  right  of  the 
officer  to  take  possession  was  de- 
nied. A  petition  was  then  present- 
ed, asking  that  the  defendant  in  the 
execution  be  compelled  to  open  the 
safe,  and  allow  the  sheriff  to  seize 
the  contents  under  the  outstanding 


BAlImen  t— eon- 
tenta   of  Mtfe 
depoalt  boxes. 


rule,  the  present  appeal  was  taken. 
The  contract  vri.^  the  trust  com- 
I>any  made  it  a  bailee  of  the  con- 
tents of  the  box. 
Reading  Trust  Co. 
V.  Thompson,  254 
Pa.  333,  98  Atl.  953;  Safe  Deposit 
Co.  V.  Pollock,  85  Pa.  391,  27  Am. 
Rep.  660,  1  Am.  Neg.  Cas.  567;  Na- 
tional Safe  Deposit  Co.  v.  Stead, 
250  111.  584,  95  N.  E.  973,  Ann.  Cas. 
1912B,  430.  It  was  a  custodian  for 
hire,  and  had  no  other  interest  than 
the  receipt  of  the  rent  charged, 
which,  in  accordance  with  its  rules, 
was  paid  in  advance.  One  of  the 
keys  was  in  the  possession  of  the 
d^endant,  but  this  could  be  used 
only  in  connection  with  the  master 
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key  held  by  the  company.  It  was 
liable  for  due  care,  and  by  its  rules 
stipulated  that  no  one  but  the  rent- 
er, or  his  agent,  should  be  allowed 
access,  except  in  case  of  disability, 
death,  or  insolvency. 

The  writ  of  fi.  fa.  permits  the 
seizure  and  sale  of  personal  prop- 
erty of  a  defendant  "in  any  manner 
delivered  or  bailed."  Act  June  16, 
1836  (P.  L.  755,  §  23;  Pa.  Stat.  1920, 
§  10,371).  In  this  respect  the  pro- 
ceeding is  analogous  to  that  begun 
by  foreign  attachment  (Klett  v. 
Craig,  1  W.  N.  C.  28),  but  differs 
from  an  attachment  execution  under 
§  35  (§  10,423),  which  provides  for 
the  issuance  of  process  against  "a 
debt  due  to  the  defendant,  or  of  a  de- 
posit .  .  .  made  by  him,  or  of  goods 
or  chattels  pawned,  pledged,  or 
demised."  This  distinction  makes 
inapplicable  here  the  rule  enunci- 
ated in  Gregg  v.  Hilson,  8  Phila. 
91,  a  decision  frequently  cited  in 
this  and  other  jurisdictions  as  au- 
thority for  the  proposition  that  the 
contents  of  a  safe  deposit  box  can- 
not be  seized  on  execution  process. 
There  is  no  legal  reason  why  this 
te^T-o-  eo-      ™ay  ".ot  be  done  on 

tent*  of  Mfe  a     WTlt     Of     fi.      fa. 

de»o.it  boK.  though  the  making 

of  the  levy  becomes  difficult. 

It  is  ordinarily  the  duty  of  the 
sheriff  in  executing  his  process 
either  to  take  iato  his  possession 

->.ee«..i«r  of  the  article  upon 
«aikiav  poMcn-      whlch  he  levies,  or 

rio-  of  ,r«p«tr.   at  ig^t  to  jj^^g  j^.  jjj 

sight  when  he  does  so.  Dixon  v. 
White  Sewing  Mach.  Co.  128  Pa. 
397,  5  L.R.A.  669,  16  Am.  St.  Rep. 
683,  18  Atl.  502. 

"It  is  enough  that,  having  the 
property  within  his  view,  and  where 
he  can  control  it,  he  does  profess  to 
levy  and  to  assume  control  of  the 
property  by  virtue  of  the  execution, 
and  with  the  avowed  purpose  of 
holding  the  property  to  answer  the 
exigencies  of  the  writ."  2  Free- 
man, Executions,  823. 

There  are  circumstances,  how- 
ever, under  which  the  process  will 
be  sustained,  though  the  property 
was  not  in  view.    Stuckert  v.  Keller, 


106  Pa.  386.  This  has  been  held 
where  the  wrongful  act  of  the  de- 
fendant made  it  impossible  (Tro- 
villo  v.  Tilford,  6  Watts,  468,  31 
Am.  Dec.  484),  or  where  other  legal 
excuse  appeared  (Keil  v.  Harris,  1 
Pa.  Co.  Ct.  171,  affirmed  in  4  Sad- 
ler (Pa.)  201,  6  Atl.  750). 

In  the  present  case  it  appears  that 
the  sheriff  was  prevented  from 
doing  more  than  he  did  by  the  re- 
fusal of  the  company  to  permit  ac- 
cess to  the  box.  The  mere  fact  that 
the  property  contained  in  the  re- 
ceptacle seized  cannot  be  examined 
does  not  withdraw  it  from  the  grasp 
of  creditors,  as  has  been  held  in  oth- 
er jurisdictions  when  the  levy  has 
been  sustained  on  sealed  packages, 
or  boxes  where  the  contents  were  un- 
known (Adams  v.  Scott,  104  Mass. 
165 ;  Loyless  v.  Hodges  Bros.  44  Ga. 
647;  Peeler  v.  Stebbins,  26  Vt.  644), 
and  upon  safes  which  could  not  be 
opened  (Smith  v.  Clark,  100  Iowa, 
605,  69  N.  W.  1011;  Elliott  v.  Bow- 
man, 17  Mo.  App.  693;  Dodson  v. 
Wightman,  6  Kan.  App.  835,  49  Pac. 
790;  Jones  Lumber  &  Mercantile 
Co.  V.  Faris,  6  S.  D.  112,  65  Am.  St. 
Rep.  814,  60  N.W.  403). 

Necessary  information  as  to  the 
contents  might  have  been  obtained 
by  bill  of  discovery  under  the  Act 
©f  1836  (P.  L.  755,  §§  9  to  18;  Pa. 
Stat.  1920,  §§  4588-4598,  10405- 
10415),  or  by  supplementary  pro- 
ceedings under  the  Act  of  May  9, 
1913  (P.  L.  197;  Pa.  Stat.  §§  10416- 
10418),  but  further  steps  are  re- 
quired before  the  box  is  actually 
opened. 

The  sheriff,  under  his  writ,  waa 
directed  to  make  the  levy.  It  was 
his  duty  to  seize  the  personal  prop- 
erty of  the  defendant.  He  could 
not  break  open  the  dwelling  house 
of  the  debtor  in  order  that  his  proc- 
ess might  be  executed,  but  he  could 
forcibly  enter  property  not  of  that 
character.  Even  in  case  of  defend- 
ant's home,  "when  the  officer  is- 
once  inside,  he  may  break  open  in- 
ner doors  or  trunks  in  order  to- 
come  at  the  goods"  (2  Troubat  &. 
H.  Practice,  1512) ;  and  he  is  justi- 
fied in  forcibly  entering  the  house- 
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tance  an  refusal  (2  Troubat  &  H. 
Practice,  1512;  17  R.  C.  L.  178;  17 
Cyc.  1080). 

On  like  principle,  the  box  held  by 
the  trust  company  may  be  opened, 
-forcible  •,««.  if  refusal  to  permit 
inv  of  Mie  such  action  on  its 

depo.lt  box.  p^^     jg     j^^^g         j^ 

has  no  interest  as  bailee  which  is  not 
fully  protected,  where  the  property 
is  taken  by  lesral  process.  Act  June 
13,  1874  (P.  L.  285,  §  2;  Pa.  Stat. 
1920,  §  1056).  Rule  2  of  the  com- 
pany, it  will  be  observed,  provides 
for  the  opening  by  the  legal  repre- 
sentatives of  the  renter  in  case  of 
insolvency. 

The  exact  proposition  has  not 
been  the  subject  of  discussion 
Pennsylvania,  except  to  the  ex- 
tent indicated  in  Gregg  v.  Hilson 
and  Klett  v.  Craig,  supra;  but  the 
right  to  possession  of  the  box,  under 
such  circumstances,  is  generally 
upheld  in  other  states,  the  question 
xisually  arising  on  orders  to  compel 
the  trust  company  to  open.  United 
States  V.  Graff,  67  Barb.  304;  Til- 
linghast  v.  Johnson,  34  R.  I.  136, 
41  L.R.A.(N.S.)  764,  82  Atl.  788, 
Ann.  Gas.  1914A,  960;  Trowbridge 
V.  Spinning,  23  Wash,  48,  54  L.R.A. 
204,  83  Am.  St.  Rep.  806,  62  Pac. 
125;  Washington  Loan  &  T.  Co.  v. 
Susquehanna  Coal  Co.  26  App.  D.  C. 
149;  cf.  de  Beam  v.  de  Beam,  115 
Md.  668,  36  L.R.A.(N.S.)  421,  81 
Atl.  223.  The  conclusions  reached 
in  these  cases  are  well  founded 
on  reason,  and  to  declare  the  same 
rule  here  violates  no  right  of  a  de- 
fendant safeguarded  either  by  stat- 
ute or  decision.  Courts  will  not 
give  sanction  to  a  plan  which  will 
permit  the  obstruction  of  its  legal 
process,  and  aid  a  debtor  in  with- 


of  his  creditors. 

The  sheriff  can  execute  his  writ, 
and  levy  upon  the  personal  property 
owned  by  the  defendant,  of  the 
character  made  subject  to  seizure 
under  our  statutes.  If  he  is  in  doubt 
as  to  the  title  of  the  goods  directed 
to  be  taken,  he  may  refuse  to  act 
until  indemniiied  against  the  con- 
sequences of  a  mistake.  Spangler 
v.  Com.  16  Serg.  &  R.  68,  16  Am. 
Dec,  548;  Domin  v.  McCandleos, 
146  Pa.  344,  28  Am.  St.  Rep,  798, 
23  Atl.  245.  Protection  is  likewise 
afforded  him,  if  a  claim  of  owner- 
ship be  made  by  another,  by  the  in- 
terpleader act.  Act  May  26,  1897 
(P,  L.  95;  Pa.  Stat.  1920,  §§  10441- 
10456)  ;  Necker  v.  Sedgwick,  36  Pa. 
Super.  Ct  593.  When  the  levy 
is  made,  reasonable  opportunity 
should  be  given  to  the  safe  deposit 
company  to  assert  any  special  rights 
which  it  may  possess  as  bailee,  but 
if  there  is  a  refusal  to  permit  the 
opening  of  the  box,  without  proper 
excuse,  the  right  may,  under  the 
law,  be  enforced.  Doubtless  the  aid 
of  the  court  can  be  secured,  upon 
proper  shovang,  if  there  is  wrong- 
ful resistance  to  the  execution  Of  a 
valid  writ. 

The  present  appeal,  however,  is 
based  on  the  discharge  of  a  rule  to 
compel  the  defendant  to  open  the 
safe.       The     Court 
below  was  without  S'mI*;r*o",?:«'„*; 
power  to  so  order,  2ii*'*  «•»«•" 
though    by    appro- 
priate proceedings  defendant  could 
have  been  compelled  to  disclose  the 
contents.    Its  action,  here  complain- 
ed of,  was  proper,  and  the  assign- 
ment of  error  based  thereon  is  over- 
ruled. 

The  judgment  is  affirmed. 


ANNOTATION. 
Levy  upon  or  garnishment  of  contents  of  safety  depout  box. 


The  earlier  cases  upon  this  question 
are  treated  in  the  annotation  in  11 
A.L.R.  225. 

The    reported    case     (TRAINER    v. 


Saunders,  ante,  861)  seems  to  have 
been  the  only  case  since  the  compila- 
tion of  the  earlier  note  to  have  passed 
apon  the  question  under  consideration. 


the  decision  therein  aagnins:  Pennsyl- 
vania with  those  jurisdictions  wherein 
the  courts  hold  that  the  contents  of  a 
safety  deposit  box  are  subject  to  levy 
on  execution  by  writ  of  fi.  fa.  In 
reaching  this  conclusion  it  will  be 
noted,  however,  that  the  court  dis- 
tinguishes Gregg  V.  Hilson  (1871)  8 
Phila.  (Pa.)  91,  which,  as  shown  in 
the  earlier  annotation,  held  that  the 


contents  oi  a  safety  deposit  box  are 
not  subject  to  execution  attachment 
in  Pennsylvania.  This,  it  was  said, 
was  due  to  the  difference  between  the 
statutes,  the  attachment  execution 
statute  applyinjT  to  debts  due,  whereas 
the  writ  of  fi.  fa.  permits  the  seizure 
of  any  personal  property  of  a  defend- 
ant "in  any  manner  delivered  or 
bailed."  G.  J.  C. 


HENRY  THOMPSON,  Appt., 

V. 

CITY  OF  BELLINGHAM,  Respt. 

Washington  Supreme  Court   (Dept.  No.  1)  — September  10,  1020. 
(112  Wash.  688,  192  Pac  952.) 

Highway  —  traveling  in  fog  —  duty  to  avoid  danger. 

1.  A  traveler  on  a  highway  approaching  a  place  Icnown  to  be  dangerous, 
in  a  fog  so  dense  that  he  is  not  able  to  see  his  position,  is  bound  to  avoid 
the  danger  if  there  is  another  convenient  and  safe  way. 

[See  Tiote  on  this  question  beginning  on  page  869.] 


—absence  of  barrier  —  liability. 

2.  A  municipal  corporation  is  not 
negligent  in  failing  to  provide  .bar- 
riers where  street  railway  tracks  leave 
the  highway  and  cross  a  stream  under 
conditions  provided  by  the  public  serv- 
ice commission,  so  as  to  render  it  lia- 
ble for  injury  to  one  who,  attempting 
to  proceed  in  a  thick  fog  which  sud- 
denly appears,  is  injured  because  of 
absence  of  such  barriers. 

[See  13  R.  C.  L.  421  et  seq.;  3  R.  C. 
L.  Supp.  62,  53.] 
—  right  to  proceed  on  assumption  of 

safety  of  way. 

3.  One  knowing  the  conditions  under 
which  a  street  and  car  tracks  are  car- 
ried over  a  stream  has  no  right  to  pro- 
ceed towards  the  stream  when  it  is 


obscured  by  a  bank  of  fog  so  thick  that 
he  cannot  see  his  way,  under  the  as- 
sumption that  the  place  is  safe. 

[See  13  R.  C.  L.  475;  3  R.  C.  L.  Supp. 
57.] 

Negligence  —  effect  of  contributory 
negligence^ 

4.  Failure  to  provide  lights  for 
streets  in  a  fog  will  not  render  the 
municipal  corporation  liable  for  in- 
juries which  were  the  proximate  re- 
sult of  the  contributory  negligence  of 
the  injured  person. 

Appeal  —  instruction  —  harmless  er- 
ror. 

5.  One  cannot  complain  of  an  in- 
struction upon  an  issue  which  the  jury 
decided  in  his  favor. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  What- 
com County  (Hardin,  J.)  denying  his  motion  for  new  trial  after  recovery 
of  an  insufficient  verdict  in  an  action  brought  to  recover  damages  for  in- 
juries alleged  to  have  been  caused  by  defendant's  negligent  failure  to  keep 
a  street  reasonably  safe  for  public  travel.    Affiimed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bixby  &  Nightingale  for  ap-  utory  negligence  as  a  matter  of  law, 
pellant.  because  he  cast  himself  into  a  known 

Mr.  T.  D.  J.  Healy,  for  respondent:      danger  and  assumed  the  risk. 

The  plaintiff  was  guilty  of  contrib-         Hobert  v.  Seattle,  32  Wash.  330,  73 
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Pac.  383;  Perry  v.  Cedar  Falls,  87 
Iowa,  315,  54  N.  W.  226;  Bloomington 
V.  Rogers,  9  Ind.  App.  230,  36  N.  E. 
439;  McHugh  v.  St.  Paul,  67  Minn.  441, 
70  N.  W.  5,  1  Am.  Neg.  Rep.  273;  Gos- 
port  V.  Evans,  112  Ind.  133,  2  Am.  St. 
Rep.  164, 13  N.  E.  256;  Mueller  v.  Ross 
Twp.  152  Pa.  399,  25  Atl.  604;  Cres- 
cent Twp.  V.  Anderson,  114  Pa.  643, 
60  Am.  Rep.  367,  8  Atl.  379;  Rohlfs  v. 
Fairgrove  Twp.  174  Mich.  556,  140  N. 
W.  908;  Dreier  v,  McDermott,  167 
Iowa,  726,  ^0  L.R,A.(N.S.)  566,  141  N. 
W.  315;  Meridian  v.  Hyde,  —  Miss.  — , 
11  So.  108;  Knight  v.  Baltimore,  97 
Md.  647,  55  Atl.  388;  Tasker  v.  Farm- 
ingdale,  85  Me.  523,  27  Atl.  464;  Chase 
V.  Seattle,  80  Wash.  61,  141  Pac.  180. 

And  also  because  he  had  a  choice 
of  routes  and  chose  the  hazardous  one. 

29  Gyc.  520;  Archibald  v.  Lincoln 
County,  50  Wash.  55,  96  Pac.  831; 
Lombardi  v.  Bates  &  R.  Constr.  Co.  88 
Wash.  243,  152  Pac.  1026;  Hartman  v. 
Muscatine,  70  Iowa,  511,  30  N.  W.  859; 
McGinty  v.  Keokuk,  66  Iowa,  725,  24, 
N.  W.  506;  Parkhill  v.  Brighton,  61 
Iowa,  1^3,  16  N.  W.  853;  Hunter  v. 
Montesano,  60  Wash.  489,  111  Pac.  671, 
Ann.  Gas.  19126,  955;  Cady  v.  Seattle, 
42  Wash.  402,  86  Pac.  19 ;  Reynolds  v. 
Northern  P.  R.  Co.  22  Wash.  165,  60 
Pac.  120;  Kalberg  v.  Seattle  Electric 
Co.  37  Wash.  612,  79  Pac.  1101;  An- 
derson V.  Northern  P.  R.  Co.  19  Wash. 
340,  53  Pac.  345,  4  Am.  Neg.  Rep.  235; 
Cain  V.  Ohio  Valley  Teleph.  Co.  20  Ky. 
L.  Rep.  855,  47  S.  W.  759;  Cohn  v. 
Kansas  City,  108  Mo.  387,  18  S.  W. 
973;  Welsh  v.  Argyle,  89  Wis.  649,  62 
N.  W.  617;  Wright  v.  St.  Cloud,  64 
Minn.  94,  66  N.  W.  819;  McGraw  v. 
Friend  &  T.  Lumber  Co.  120  CaL  574, 
52  Pac.  1004,  4  Am.  Neg.  Rep.. 6. 

The  city  was  under  no  duty  to  main- 
tain a  barrier. 

Briglia  v.  St.  Paul,  134  Minn.  97, 
L.R.A.1916F,  1216,  158  N.  W.  794; 
Teater  v.  Seattle,  10  Wash.  827,  38 
Pac.  1006;  Leber  v.  King  County,  69 
Wash.  134,  42  L.R.A.(N.S.)  267,  124 
Pac.  397;  Swain  v.  Spokane,  94  Wash. 
616,  L.R.A.1917D,  764,  162  Pac.  991; 
Dignan  v.  Spokane  County,  43  Wash. 
419,  86  Pac.  649;  Logan  v.  New  Bed- 
ford, 167  Mass.  634,  32  N.  E.  910; 
Glasier  v.  Hebron,  181  N.  Y.  447,  30 
N.  E.  239. 

It  was  not  reversible  error  to  deny 
plaintiff's  motion  for  a  new  trial  be- 
cause of  inadequate  damages. 

Nilsson  V.  Martinson,  72  Wash.  286, 
130  Pac.  106;  Miller  v.  Eastern  R.  ft 
19  A.Lr,-65. 


Lumber  Co.  84  Wash.  31, 146  Pac.  171; 
Hightower  v.  Union  Sav.  &  T.  Co.  88 
Wash.  179,  162  Pac.  1015,  Ann.  Cas. 
1918A,  489;  Ritter  v.  Seattle,  82  Wash. 
325.  ;L44  Pac.  61;  Krulikoski  v.  Spar- 
ling, 82  Wash.  474,  144  Pac.  692;  Say- 
lor  v.  Montesano,  11  Wash.  328,  39  Pac. 
668. 

Mitchell,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  against 
the  city  of  Bellingham  to  recover 
damages  for  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the 
city  in  if  ailing  to  keep  the  north  end 
of  Prospect  street  in  a  reasonably 
safe  condition  for  public  travel. 
The  answer  denies  negligence  on 
the  part  of  the  city,  and  affirmative- 
ly alleges  contributory  negligence  of 
iJie  plaintiff.  The  plaintiff  is  a 
physician.  He  and  his  wife  were 
injured  in  the  accident.  He  sued  to 
recover  the  sum  of  $6,669.46. 
There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  of  $217.46.  A 
motion  for  a  new  trial  was  made  by 
the  plaintiff,  denied  by  the  court, 
and  from  a  judgment  entered  upon 
the  'verdict  the  plaintiff  has  ap- 
pealed. 

The  first  assignment  of  error  is 
the  denial  of  the  motion  for  a  new 
trial,  based  upon  the  ground  of  in- 
adequacy of  damages  allowed.  It  is 
contended  by  the  appellant,  and  now 
formally  conceded  by  the  respond- 
ent, that  the  verdict  was  reached 
by  simply  adding  together  the  hos- 
pital and  auto  repair  bills.  Where- 
upon the  appellant  interposes  a  mo- 
tion that  this  court  reverse  the  judg- 
ment and  remand  the  cause  to  the 
lower  court  for  a  new  trial  upon  the 
single  issue  of  the  amount  of  appel- 
lant's damages.  Our  view  of  the 
case  in  other  respects  makes  it  un- 
necessary to  notice  this  assignment 
of  error  and  the  motion,  other  than 
to  say  the  one  is  without  merit  to 
effect  a  reversal  and  that  the  other 
will  be  denied. 

A  fuller  understanding  of  the 
case  may  be  made  before  consider- 
ing other  assignments  of  error. 
The  injuries  complained  of  occurred 
in  an  accident  on  a  street  railway 
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trestle  over  Whatcom  creek  at  the 
north  end  of  Prospect  street,  in  the 
city  of  Bellingham,  about  8 :30  P.  M. 
on  December  16.  Prospect  street  is 
a  short  much-traveled  street,  run- 
ning northerly  from  Holly  street 
five  or  six  blocks  to  Whatcom  creek, 
where  it  ends.  It  is  46  feet  wide 
between  the  curbs,  and  paved  with 
brick  to  a  point  about  75  feet  from 
its  north  end,  where  its  surface 
drops  down  slightly  to  plank  pave- 
ment that  extends  to  the  north  end 
of  the  street.  Near  the  north  end 
the  street  slopes  downward  1^  to  2 
per  cent.  It  is  intersected  at  the 
north  end  from  the  east,  squarely, 
by  Lottie  street,  which  terminates 
at  the  intersection.  Central  avenue 
crosses  or  runs  into  Prospect  street 
next  south  of,  and  parallel  with, 
Lottie  street.  On  the  west  side  of 
the  north  terminus  of  Prospect 
street,  and  connecting  with  it,  a  con- 
crete bridge  about  70  feet  long  has 
been  constructed  across  the  creek. 
The  bridge  is  the  southern  terminus 
of  Dupont  street.  The  turn  to  the 
left  from  Prospect  street  onto. and 
across  the  bridge  is  rounding  at  the 
inside  curb,  and  thence  on  from 
Prospect  street  at  an  angle  not 
greater  than  45  degrees.  Dupont 
street  leads  on  towards  the  north 
limits  of  the  city.  The  bridge  is  24 
feet  wide,  between  5-foot  walkways, 
and  is  provided  with  heavy  substan- 
tial concrete  bridge  rails.  For  a 
number  of  years,  until  a  few  years 
before  the  accident,  the  way  across 
the  creek  was  over  a  wooden  bridge 
more  nearly  at  a  right  angle  with 
Prospect  street.  For  eighteen  or 
twenty  years  the  street  railway 
track  has  been  in  use  along  the  cen- 
ter of  Prospect  street.  Near  the 
north  end  of  the  street  the  car  track 
turns  slightly  to  the  east  of  the 
thread  of  the  street,  thence  runs  on 
beyond  the  end  of  the  street,  on  pri- 
vate property,  and  immediately 
crosses  the  creek  on  the  car  compa- 
ny's trestle.  The  trestle  can  be 
clearly  seen  from  any  point  two  or 
three  blocks  south  on  Prospect 
street.  On  the  east  side  at  the  north 
end  of  the  street  there  is  a  fence  4 
feet  high,  four  boards,  18  feet  long. 


extending  from  a  point  6  feet  east 
of  the  east  rail  of  the  car  track  to 
the  corner  of  a  building  on  the  north 
side  of  Lottie  street.  On  the  op- 
posite side  of  the  street  railway 
track  the  southerly  end  of  the  east- 
erly bridge  rail  comes  within  5  feet 
and  10  inches  of  the  west  rail  of  the 
street  car  track.  The  evidence 
shows,  with  reference  to  the  bar- 
riers on  each  side  of  th^  car  track, 
that  the  city  authorities  followed 
the  instructions  of  the  public  serv- 
ice commission  not  to  place  obstruc- 
tions or  barriers  nearer  than  5  feet 
to  the  rails  of  the  car  track.  To 
provide  light  for  the  locality,  the 
cily  maintained  a  post  light  built  on 
each  end  of  the  concrete  bridge 
rails,  an  arc  light  on  a  pole  placed 
by  the  wooden  barrier  near  the  cor- 
ner of  the  wooden  building  on  the 
north  side  of  Lottie  street,  another 
arc  light  suspended  near  the  center 
of  Prospect  and  Lottie  streets,  and 
still  another  on  a  pole  on  the  west 
side  of  Prospect  street  about  60  feet 
south  of  the  turn  onto  the  bridge. 
None  of  the  lights,  however,  were 
burning  when  the  accident  hap- 
pened to  the  appellant. 

The  evidence  is  perfectly  clear 
from  the  appellant  himself,  substan- 
tially as  follows:  He  has  practised 
medicine  and  surgery  in  Bellingham 
the  last  twenty  years.  His  office 
was  at  No.  7  Prospect  street,  and 
for  the  last  three  years  his  residence 
was  about  2  miles  north  from  his 
office  and  within  the  city  limits. 
The  most  direct  route  from  his 
home  to  his  office  took  him  over 
Dupont  and  Prospect  streets;  that 
was  his  regular  route.  There  were 
other  streets  he  could  use  for  that 
purpose,  but  they  were  not  so  direct. 
He  used  a  Ford  sedan,  commencing 
in  July,  1918.  He  further  testified : 
"I  traveled  over  that  street  a  great 
number  of  times  before  the  concrete 
bridge  was  put  in  and  afterwards. 
I  knew  where  the  street  car  track 
went  down  Prospect  and  on  across 
Whatcom  creek ;  knew  it  well.  .  .  . 
I  knew  that  the  street  car  track  left 
the  street  and  went  over  this  trestle 
bridge." 

Returning  to  his  office  on  the  day 
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of  the  accident  he  left  his  residence, 
accompanied  by  his  wife,  at  2 
o'clock  in  the  afternoon.  At  that 
time  and  place  the  sun  was  shining. 
As  to  the  drive  to  the  office  he  said: 
"I  could  see  plainly  enough.  There 
would  be  a  fog,  and  then  there 
would  be  an  intermission  of  sun- 
light, and  so  on  until  I  got  down  to 
the  bridge,  but  the  closer  I  got  to  the 
bridge  the  more  dense' the  fog  was." 

Arriving  at  his  office,  the  doctor 
remained  in;  his  vnfe  went  out 
shopping.  The  next  hour  the  fog 
became  more  noticeable  around  his 
office  building,  thicker  at  times 
than  at  others.  At  8 :30  P.  M.,  upon 
the  return  of  his  wife  to  the  office, 
they  immediately  started  home, 
lighting  the  automobile. 

He  testified :  "I  took  the  precau- 
tion to  start  home  a  little  earlier 
because  I  was  afraid  of  it  getting 
dark,  and  I  took  that  precaution.  I 
was  afraid  of  the  fog,  because  it 
was  extremely  dense  and  heavy  that 
day.  .  .  .  After  leaving  Central 
avenue  I  could  not  see  the  ground  at 
alL  I  only  knew  my  relative  posi- 
tion on  the  street  from  where  I  was 
back  on  Central  avenue.  ...  As 
I  coasted  along  doMm  Prospect 
street  I  was  not  conscious  as  to 
when  I  left  the  pavement  and  got 
onto  the  plank.  ...  I  kept  to  the 
right  of  the  center  line  of  the  street. 
I  expect  I  kept  pretty  close  to  the 
street  car  line.  I  might  have  devi- 
ated a  little.  As  a  general  thing  I 
drove  pretty  near  the  right-hand 
rail  of  the  car  track.  I  didnt  drive 
over  close  to  the  right-hand  curb. 
I  should  not  want  to  do  so.  I  fol- 
lowed the  rail  of  the  track  until  I 
got  to  Central  avenue,  and  then 
could  not  see  it,  because  the  fog  was 
so  dense.  I  knew  there  was  a  turn 
there  somewhere,  but  I  could  not 
see  where  I  was  going  or  I  should 
not  have  run  into  that  trap." 

Mrs.  Thompson  testified,  among 
other  things,  as  follows:  "The 
doctor  stopped  at  the  office  and  I 
did  some  shopping.  I  went  up  to 
the  book  store,  and  was  looking  at 
books,  and  finally  looked  out  and 
the  sun  was  shining,  but  there  was 
some  fog,  and  I  rushed  down  to  the 
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office  and  said  to  the  doctor  that  I 
thought  we  had  better  start  for 
home,  and,  oj^  course,  the  fog  was 
more  dense  d6wn  there  than  it  was 
up  at  the  bookstore.  It  seemed  to 
be  in  places  thicker  than  in  others. 
It  was  early  for  us  to  start  home, 
but  I  thought  that  it  would  be  dark- 
er as  it  went  later  in  the  afternoon, 
and  I  said  that  he  had  better  start 
for  home,  and  we  did.  He  lighted 
the  lights,  all  of  them,  on  the  auto- 
mobile, and  we  were  driving  very 
slowly — as  slow  as  we  could  possi- 
bly go  and  keep  the  machine  going. 
.  .  .  The  wind  shield  was  open, 
and  both  side  windows  were  open. 
I  could  see  out,  but  the  fog  was  so 
dense,  of  course,  you  could  not  see 
any  distance  ahead  of  you  at  all. 
When  we  were  probably  halfway 
down,  or  more  than  half  way  down, 
to  the  bridge  there  was  just  a  wall 
of  fog.  You  could  not  see  anything. 
You  could  not  see  the  sidewalk  nor 
the  buildings  along  the  street  on 
either  side.  I  first  discovered  where 
we  were  when  the  machine  tipped 
over." 

The  second  assignment  of  error 
relates  to  an  instruction  upon  the 
subject  of  the  prudence  and  care  re- 
quired of  a  traveler  upon  a  street  if 
tiie  evidence  shows  a  place  ap- 
proached to  be  dangerous  on  ac- 
count of  a  foggy  condition  of  the 
weather,  and  the  duty  to  avoid  it  if 
there  is  another 
convenient  and  safe  taJreltSriia  to* 
way.  The  instruc-  JSSJIr*"  "'~'* 
tion  is  lengtiiy,  and 
we  do  not  reproduce  it.  Appellant 
contends  this  court  has  repeatedly 
held  it  to  be  a  question  for  the  jury 
only  as  to  whether  an  ordinarily 
prudent  person  would  have  selected 
some  other  than  his  customary 
route.  The  cases  relied  on  are  not 
applicable  here.  Generally  they  are 
cases  in  which  the  defects  in  the 
customary  way  were  caused  by  the 
negligent  acts  of  the  city  in  creating 
or  permitting  them  to  continue. 
The  true  distinction  is  pointed  out 
in  Stock  V.  Tacoma,  53  Wash.  226, 
101  Pac.  830,  as.  follows :  "Appel- 
lant contends  that  this  case  falls 
within  the  principle  announced  in  5 
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Thompson  on  Ne^li^ence,  §  6273: 
'One  who,  with  full  knowledge  of 
the  defective  condition  of  a  side- 
walk, crosswalk,  or  roadway,  and  of 
the  risks  incident  to  its  use,  volunta- 
rily attempts  to  travel  upon  it,  when 
the  defect  can  easily  and  without 
substantial  inconvenience  be  avoid- 
ed by  going  around  it  or  taking  a 
safer  way,  is  not  in  the  exercise  of 
reasonable  care,  but  assumes  the 
risk,  and  cannot  recover  damages 
from  the  city  for  any  resulting  in- 
jury.' In  support  of  this  rule  ap- 
pellant cites  many  authorities,  some 
of  which  sustain  its  contention  upon 
facts  almost  identical  with  those 
here  presented.  The  principle  there 
announced  should  not,  however,  be 
or  have  been  extended  to  cover  a 
case  like  the  one  at  bar.  As  origi- 
nally announced  and  properly  ap- 
plied, it  governs  only  those  cases 
where  an  unusual  condition  exists; 
as,  for  instance,  icy  or  slippery  side- 
walks, sidewalks  or  streets  in  course 
of  repair,  or  unusual  obstructions  in 
the  way  of  pedestrians.  Here  we 
have  a  known  condition,  a  walk 
made  by  the  city  along  a  bulkhead, 
without  guard  rail  or  light  to  seciire 
the  pedestrian,  itself  an  invitation 
to  travel  by  night  as  well  as  by 
day." 

The  present  case  is  one  in  which 
an  unusual  condition  of  foggy 
weather  existed.  It  came  on  rapid- 
ly, and  up  until  the  time  of  the  acci- 
dent it  appeared  to  be  partial,  un- 
even,  and  changing,  and  there  is  no 
evidence  to  show  that  the  city  had 
notice,  actual  or  constructive,  of  the 
fog  bank  entered  by  the  appellant  at 
a  place  well  known  by  him  to  be  pos- 
sible of  danger.  The  instruction  as 
given  was  proper. 

The  next  assignment  of  error  re- 
lates to  an  instruction  to  the  effect 
tiiat  the  city  is  required  to  keep  its 
streets  only  in  a  safe  condition  for 
travel.  The  charge  against  the  in- 
struction is  its  inapplicability  be> 
cause  the  evidence  shows  the  place 
where  the  accident  happened  was 
obviously  dangerous.  We  are  un- 
able to  surmise  anything  the  city 


omitted  to  make  the  locality  safe, 
considering  the  rights  of  liie  street 
car  company  and  the  orders  of  the 
public  service  commission  concern- 
ing the  passageway  for  street  cars 
at  the  north  end  of  Prospect  street. 
Surely  there  should  _!,„„„  oi 
be  no  indulgence  in  barrier— 
the  unreason  of  re-  »»••'»"*''• 
quiring  the  city  to  anticipate  and 
provide  against  the  danger  of  the 
fog  bank  at  the  bridge  as  the  appel- 
lant went  home.  If  the  danger  was 
obvious,  it  was  so  only  to  the  appel- 
lant, who  persisted  in  proceeding  in 
the  face  of  an  unusual  natural  con- 
dition rapidly  occurring  and  com- 
pletely baffling  only  within  a  limited 
area.  Being  perfectly  familiar  with 
the  condition  of  the  locality,  now 
suddenly  obscured  by  a  bank  of  fog, 
appellant     had     no 

right    to    act    on    the    cee*  ou  ammmp- 

ordinary  presump-  Ui"."'  ■■'***^  "' 
tion  that  this  par- 
ticular way  or  place  was  safe,  or 
that  it  did  not  hold  out  the  possibil- 
ity of  his  straying  through  the  gap 
onto  the  railway  trestle.  Strictly 
speaking,  the  instruction  was  less 
favorable  to  the  city  than  it  might 
have  been — ^"the  duty  devolves  upon 
the  city  to  use  reasonable  care  to 
keep  it  [street]  in  a  reasonably  safe 
condition  for  travel."  Lauten- 
schlager  v.  Seattle,  77  Wash.  12, 137 
Pac.  323. 

The  next  assignment  relates  to  an 
instruction  touching  the  duty  of  the 
city  to  provide  street  lights  in  the 
daytime  during  foggy  weather.    As 
an  abstract  proposition  of  law  the 
particular  wording  of  the  instruc- 
tion may  go  too  far,  but  under  the 
facts  as  they  existed  in  this  case  the 
instruction    is    not  „    ,. 
faulty.    It  is  unim-  SSSt*^*  «- 
portant      in      any  gJtSie!'  "*■' 
event,   for   we   are 
satisfied  as  a  matter  of  law  that  the 
appellant's  contributory  negligence 
was  the  proximate  cause  of  his  inju- 
ries. 

Next  it  is  claimed  tti&re  was  error 
in  the  instructions  (a)  upon  the 
subject  of  barriers  erected  by  the 


Digitized  by 


Google 


THOMPSON  V.  BELLINGHAM. 

Ul*  Wath.  S8S,  1»»  Poo.  9SI.) 


9M 


dty;  and  (b)  as  to  anticipating  and 
providing  against  unusual  daggers 
at  the  place  in  question.  As  to  the 
one  it  is  claim^  to  be  inapplicable, 
manifestly  bedi^se  of  the  gap 
through  which  the  street  railway  is 
laid.  It  has  already 'been  noticed 
that  the  orders  of  a  superior  author- 
ity were  observed  in  that  regard, 
and  that  appellant  was  fully  aware 
of  the  situation.  As  to  the  other, 
while  it  is  true  one  has  the  right  to 
rely  on  reasonable  provisions  for  the 
safely  of  travel  on  streets  by  night 
as  well  aa  by  day,  it  is  clear  the  in- 
struction relates  to  an  unusual  local 
condition  or  darkness  caused  by  fog 
in  the  daytime.  Both  instructions 
as  given  were  proper  in  this  case. 

The  last  assignment  complains  of 
an  instruction  upon  the  subject  of 
contributory  negligence,  predicated 
upon  conditions  the  appellant  con- 
tends do  not  exist  in  the  case.    It  is 


unnecessary  to  decide,  among  other 

reasons,  because,  if  4„^.. 
<•  '  ,.  Appeal- 

there  was  error,  it  «n»tnictioi«- 

was  harmless,  for  "»«»«••  •""«•  . 
the  jury  by  its  verdict  was  with  tte 
appellant  in  this  respect. 

The  cause  is  one  in  which  the  ap- 
pellant took  a  chance  instead  of  pre- 
caution. It  is  plain  he  was  unduly 
imprudent  and  did  not  use  the 
requisite  care.  Our  views  herein 
are  supported  by  the  conchisions 
reached  in  the  cases  of  Chase  v. 
Seattle,  80  Wash.  61,  141  Pac.  180, 
and  Robert  v.  Seattle,  32  Wash. 
830,  73  Pac.  883.  Counsel  for  the 
respondent,  while  stoutly  arguing 
against  the  alleged  negligence  of  the 
city,  and  insisting  upon  the  contrib- 
utory negligence  of  the  appellant, 
has  taken  no  appeal  for  the  city 
from  the  judgment,  which  is  hereby 
affirmed. 

Holcomb,Ch.  J.,and  Parker,  Main, 
and  Bridges,  JJ.,  concur, 


ANNOTATION. 


Negligence  or  contributory  negligence  in  proceeding  along  street  or  Ligiiw^y 


jn  fog. 


L  Highway  accidents: 

a.  Generally,  869. 

b.  Accidents   from   defects   or  ob- 

structions, 870. 
II.  Street  railway  accidents,  870. 
III.  Railroad  crossing  accidents,  872. 

As  to  impairment  of  driver's  view 
through  windshield  as  affecting  liabil- 
ity for  automobile  accident,  see  anno- 
tation to  Schwalen  v.  W.  P.  Ful- 
ler &  Co.  10  A.L.B.  299. 

As  to  fact  that  driver  of  automobile 
is  blinded  by  glare  of  light  as  affect- 
ing liability  for  automobile  accident, 
see  annotation  to  Woodhead  v.  Wilkin- 
son, 10  A.L.R.  291. 

I.  Highway  aceUtenta. 

a.  Generally. 

It  has  been  held,  in  an  action  by  a 
pedestrian  who  was  injured  by  an 
automobile,  that  rain,  fog,  or  snow 
are  not  "obstructions"  within  the 
meaning  of  an  ordinance  forbidding 
the  driving  of  a  vehicle  so  inclosed  as 


to  prevent  the  driver  from  having  a 
clear  and  unobstructed  view  to  the 
front,  rear,  and  both  sides.  Schwalen 
V.  W.  P.  Fuller  &  Co.  (1919)  107 
Wash.  476, 10  A.L.R.  296, 182  Pac.  592, 
187  Pac.  367. 

In  Mauchle  v.  Panama-Pacific  Inter- 
■  national  Exposition  Co.  (1918)  •  87 
Cal.  App.  715,  174  Pac.  400,  the  plain- 
tiff was  held  not  guilty  of  contributory 
negligence  as  a  matter  of  law  up- 
on evidence  that  on  a  foggy  night  he 
was  pushing  a  handcart  loaded  with 
empty  boxes  along  the  street,  and,  in 
order  to  make  his  load  ride  more 
smoothly,  after  looking  and  observing 
no  approaching  traffic,  turned  away 
from  the  curb  line  along  which  he  had 
been  traveling  and  into  the  space  be- 
tween the  street  car  rails,  and  that  he 
had  proceeded  but  a  short  distance 
when  he  suddenly  heard  the  purring 
of  an  automobile  engine  behind  him, 
and  almost  at  the  same  instant  was 
struck  by  the  machine.     The  court 
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held  that  an  ordinance  and  a  statute 
requiring  a  person  in  control  of  a  ve- 
hicle movins:  slowly  along  the  high- 
.way,  to  keep  as  closely  as  practicable 
to  the  right-hand  boundary  of  the  high- 
way, were  elastic,  and  did  not  attempt 
to  lay  down  a  definite  and  rigid  rule  as 
to  the  distance  which  the  slowly  mov- 
ing vehicle  must  keep  from  the  curb. 

In  Wollaston  v.  Stiltz  (1921)  — 
DeL  — ,  114  Atl.  198,  in  an  action  to 
recover  for  injuries  to  one  who  was 
struck  by  an  automobile  while  walking 
along  a  highway  on  a  foggy,  dark 
night,  the  question  whether  the  driver 
of  the  automobile,  without  knowledge 
of  the  plaintiff's  presence,  was  guilty 
of  negligence  in  turning  suddenly  to 
the  left  when  confronted  by  a  horse 
and  buggy  was  held  for  the  jury. 

In  Thomson  v.  Gasteiger  (1922)  199 
App.  Div.  744,  192  N.  Y.  Supp.  430, 
where  an  action .  was  brought  to  re- 
cover for  the  death  of  a  pedestrian 
who  was  struck  by  an  automobile  near 
a  street  intersection,  and  there  was 
evidence  that  the  night  of  the  accident 
was  stormy  and  misty,  it  was  held 
that  the  plaintiff  was  entitled  to  a 
charge  that,  if  the  jury  found  that  the 
driver's  view  was  obstructed  as  he  ap- 
proached the  street  intersections,  he 
was  bound  by  the  statute  to  blow  his 
horn  or  give  warning  of  his  approach. 

b.  AooidenU  from   defeota   or   obatruo- 
Uons. 

It  will  be  observed  that  in  the  re- 
ported case  (Thompson  v.  Belling- 
HAM,  ante,  864)  it  was  held  that  a 
municipal  corporation  was  not  negli- 
gent in  failing  to  provide  barriers 
where  street  car  tracks  leave  the  high- 
way and  cross  a  stream,  under  condi- 
tions provided  by  the  public  service 
commission,  so  as  to  render  it  liable 
for  injury  to  one  who  was  injured  be- 
cause of  the  absence  of  such  barriers 
while  attempting  to  proceed  in  a  thick 
fog,  which  suddenly  appeared;  and  it 
was  also  held  that  a  failure  to  pro- 
vide lights  for  streets  in  a  fog  would 
not  render  the  municipality  liable  for 
injuries  which  were  the  proximate  re- 
sult of  the  contributory  negligence  of 
the  injured  person. 

It  was  further  held  in  the  Thomp- 


son Case  that  a  traveler  on  the  high- 
way, approaching  a  place  known  to 
be  dangerous,  in  a  fog  so  dense  that 
he  was  not  able  to  see  his  position, 
was  bound  to  avoid  Ijie  danger  if  there 
was  another  convenient  and  safe  way, 
and  that,  knowing  the  conditions  un- 
der which  a  street  and  car  tracks  were 
carried  over  a  stream,  he  had  no 
right,  under  the  assumption  that  the 
place  was  safe,  to  proceed  toward  the 
stream  when  it  was  obscured  by  a 
bank  of  fog  so  thick  that  he  could 
not  see  his  way. 

In  Solomon  v.  Duncan  (1916)  194 
Mo.  App.  617, 185  S.  W.  1141,  an  action 
to  recover  for  damage  to  plaintiff's 
automobile  occasioned  by  a  collision 
with  an  obstruction  in  the  street,  it 
was  held  that  if  the  plaintiff  could  not 
distinctly  see  a  pile  of  debris,  on  the 
top  of  which  there  was  a  steam 
radiator,  10  feet  in  front  of  his  ma- 
chine, because  of  weather  conditions, 
and  nevertheless  was  driving  his  auto- 
mobile at  such  a  rate  of  speed  as  to 
make  it  impossible  to  stop  with  the 
appliances  at  hand  within  such  dis- 
tance as  he  could  discern  such  an 
object,  he  was  plainly  guilty  of  con- 
tributory negligence  barring  a  re- 
covery. The  court  stated  that,  if  the 
night  was  misty  or  foggy  and  the 
street  wet  and  slippery,  all  the  more 
care  was  needed  on  his  part. 

In  Pollard  v.  Woburn  (1870)  104 
Mass.  84,  an  action  against  a  munic- 
ipality for  an  injury  to  a  traveler,  a 
finding  that  he  had  exercised  due  care 
was  held  justified,  where  there  was 
evidence  that  a  building  was  being 
moved  along  the  highway  under  a 
permit  from  the  municipality,  and 
that  on  a  dark  and  foggy  night  the 
plaintiff,  with  two  companions,  was 
walking  along  the  street,  and,  while 
attempting  to  pass  along  the  high- 
way, stepped  into  a  hole  which  had 
been  dug  and  left  unguarded,  except 
by  some  sticks  which  were  loosely 
placed  around  it,  and  which  the  plain- 
tiff supposed  he  had  turned  aside 
sufficiently  to  avoid. 

U.  street   railtvay   aeetdetite. 

A  street  railway  company  is  guilty 
of  negligence  where  it  drives  one  of 
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aigti  rate  oi  speea,  witnout  warning 
by  bell  or  whistle,  by  reason  of  which 
it  collides'  with  a  vehicle  traveling 
along  the  highway  and  injures  one 
of  the  occupants.  Hennessy  v. 
Brooklyn  City  R.  Co.  (1893)  73  Hun, 
669,  26  N.  Y.  Supp.  321,  affirmed  in 
(1895)  147  N.  y.  721,  42  N.  E.  723. 

And  in  Smsrth  v.  Philadelphia  &  W. 
0.  Traction  Co.  (1919)  263  Pa.  511, 
107  Atl.  20,  a  verdict  for  the  plain- 
tiff, in  an  action  to  recover  for  an 
injury  sustained  by  being  struck  by  a 
street  car  at  a  grade  crossing,  was 
affirmed  where  there  was  evidence 
that  the  plaintiff  on  a  foggy  night, 
while  crossing  the  defendant's  tracks, 
was  struck  and  seriously  injured  by 
the  overhang  of  one  of  its  cars,  at  a 
point  where  there  was  a  curVe  so  that 
the  headlight  could  not  be  seen  far 
in  advance,  and  that  the  view  in  the 
other  direction  was  obscured  by  the 
fog,  and  that  the  car  was  traveling 
at  least  16  miles  an  hour  over  a  cross- 
ing at  which  there  were  no  gates, 
watchman,  or  bell,  and  that  the  car 
gave  no  warning  at  the  crossing,  and 
that  the  plaintiff  testified  that  she 
stopped,  looked,  and  listened  before 
stepping  on  the  first  track,  and  again 
before  attempting  to  cross  the  second, 
upon  which  she  was  struck,  and  that 
the  only  sound  made  by  the  car  was  a 
rumble  as  it  approached  the  crossing. 

In  Denton  v.  Brooklyn  Heights  R. 
Co.  (1902)  75  App.  Div.  619,  78  N.  Y. 
Supp.  157,  where  there  was  evidence  . 
tending  to  establish  the  fact  that  the 
defendant's  car  was  run  through  a 
fog  at  the  rate  of  18  miles  an  hour, 
it  was  held  that  it  could  not  be  said 
as  a  matter  of  law  that  there  was  no 
question  of  negligence  on  the  part 
of  the  defendant,  but  that  this  ques- 
tion was  for  the  jury. 

And  the  question  of  negligence  is 
for  the  jury  in  an  action  by  one  in- 
jured in  a  collision  between  a  street 
car  and  the  vehicle  in  which  the  plain- 
tiff was  riding,  where  there  was  evi- 
dence that  the  car  was  running  on  a 
dark  and  foggy  night,  without  a  head- 
light, at  the  rate  of  26  or  30  miles  an 
hour.     Indiani^olis  Street  R.  Co.  v. 


And  in  Waring  v.  Dubuque  Electric 
Ck).  (1921)  —  Iowa,  — ,  185  N.  W.  130, 
in  an  action  by  the  driver  of  an  auto- 
mobile to  recover  for  injuries  sus- 
tained in  a  collision  with  a  street  car 
coming  from  the  opposite  direction  as 
he  turned  at  a  street  intersection,  the 
question  of  contributory  negligence 
was  held  for  the  jury  where  there  was 
evidence  for  the  plaintiff  that  the 
night  was  dark  and  foggy,  that  the 
plaintiff  was  on  the  right  side  of  the 
street,  driving  with  the  curtains  on 
and  his  windshield  closed,  that  as  he 
approached  the  intersection  he  looked 
and  listened  for  a  car  ahead,  and 
that  he  saw  a  light  through  the  fog 
that  appeared  to  be  standing  still,  al- 
though there  was  evidence  for  the 
defendant  that,  by  aid  of  the  existing 
lights,  the  plaintiff  must  have  seen 
the  street  car  bad  he  looked. 

And  in  Waring  v.  Dubuque  Electric 
Co.  (1922)  —  Iowa,  — ,  186  N.  W.  42, 
in  an  action  by  the  driver's  wife  to 
recover  for  injuries  arising  out  of  the 
same  accident  as  was  before  the  court 
in  the  above  case,  where  the  evidence 
was  substantially  the  same,  the  ques- 
tion of  contributory  negligence  was 
held  for  the  jury,  as  was  also  the 
question  of  negligence  in  failing  to 
sound  the  street  car  gong  and  keep 
the  car  under  control. 

And  in  Rote  v.  Pennsylvania  &  M. 
Valley  R.  Co.  (1907)  34  Pa.  Super.  Ct. 
608,  the  question  of  negligence  and 
contributory  negligence  was  held  for 
the  jury  where,  in  an  action  for  an 
injury  sustained  in  a  collision  between 
a  street  car  and  a  buggy,  there 
was  evidence  that  the  plaintiff,  finding 
the  road  bad  on  one  side,  checked  the 
speed  of  his  horse,  and  looked  and 
listened  for  an  approaching  car,  but 
saw  none,  and  crossed  to  the  other 
side  of  the  street  and  turned  onto  the 
tracks  on  that  side,  sitting  in  a  direc- 
tion so  that  he  would  face  an  ap- 
proaching car;  and  that,  almost  as 
soon  as  he  had  got  straightened  out 
in  turning,  a  car  showed  its  light  30 
or  40  feet  away  and  traveling  at  a 
speed  b.etween  12  and  20  miles  an 
hour,  although  there  was  a  fog  which 
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made  its  headlight  less  efficient  than 
usual,  and  that  as  soon  as  the  plain- 
tiff saw  the  car  he  attempted  to  leave 
the  track,  but  was  struck  before  he 
succeeded  in  doing  so,  and  that  no 
warning  by  any  gong  was  sounded. 

The  question  of  contributory  negli- 
gence was  held  to  be  for  the  jury  in 
Baldie  t.  Tacoma  R.  &  Power  Ck>. 
(1909)  62  Wash.  76,  100  Pac.  162,  an 
action  against  a  street  railway  com- 
pany for  damages  to  an  automobile, 
upon  evidence  that  the  plaintiff's 
chauffeur  was  driving  upon  the  street 
car  track  wi^out  looking  bac^,  at 
about  midnight  on  a  foggy  night ;  that 
the  machine  was  equipped  with  two 
white  headlights  and  a  red  rear  light, 
and  with  a  horn  which  was  frequently 
blown,  that,  after  having  passed  the 
street  car,  the  chauffeur  ran  the  auto- 
mobile over  and  partly  onto  the  street 
car  track  because  of  the  fog  and  dan- 
ger to  pedestrians,  and  because  he. 
knew  that  one  of  the  intersecting 
streets  was  torn  up  and  could  be 
crossed  only  over  the  car  track;  and 
after  proceeding  three  or  four  blocks 
the  machine  was  run  over  by  the 
street  car,  which  was  traveling  at  a 
dangerous  rate  of  speed,  and  without 
giving  any  warning. 

And  the  question  of  contributory 
negligence  is  for  the  jury,  in  an  action 
by  one  injured  in  a  collision  between 
a  street  car  and  the  vehicle  in  which 
the  plaintiff  was  riding,  upon  evidence 
that,  on  a  dark  and  foggy  night,  he 
was  driving  on  the  left-hand  side 
of  the  street,  and  giving  all  of  his 
attention  to  driving,  while  a  com- 
panion was  keeping  a  lookout  for  cars. 
Indianapolis  Street  R.  Co.  v.  Slifer 
(Ind.)  supra. 

In  Johnson  v.  Third  Ave.  R.  Co. 
(1902)  69  App,  Div.  247,  74  N.  Y.  Supp. 
699,  in  which  a  recovery  was  sought 
for  an  injury  sustained  by  one  struck 
by  a  street  car,  the  evidence  was  held 
insufficient  to  sustain  a  finding  that 
the  plaintiff  was  free  from  contribu- 
tory negligence,  there  being  testimony 
that  on  a  rainy,  foggy  night  he  and 
a  companion  started  to  cross  the 
defendant's  track  at  a  street  intersec- 
tion after  a  truck  had  passed,  and  was 
struck  by  a  street  car  which  was  im- 


mediately behind  the  -truck,  and  the 
plaintiff  testifying  that  he  looked  for 
the  car  before  the  truck  had  passed, 
but  did  not  look  immediately  before 
going  into  the  street,  and  did  not  see 
the  car  before  it  struck  him,  although 
his  companion  saw  it. 

til.  Bailroad  erosMng  accidents. 

It  has  been  held  that  where  the 
rules  of  a  railroad  forbid  the  running 
of  hand  cars  in  a  fog,  except  in  urgent 
cases,  and  it  is  not  customary  to  run 
them  at  night,  a  traveler  who  was 
struck  by  a  hand  car  while  att^npting 
to  cross  at  a  street  crossing  in  the 
night  exercises  due  care  when  he  has 
performed  his  duty  of  looking  for 
trains,  and  that  he  is  not  bound  to 
be  on  the  lookout  for  hand  cars.  Mott 
V.  Detroit,  G.  H.  &  M.  R.  Co.  (1899) 
120  Mich.  127,  79  N.  W.  3. 

In  St  Louis  &  S.  F.  R.  Co.  v. 
Moore  (1911)  101  Miss.  768,  39 
L.R.A.(N.S.)  978,  58  So.  471,  Ann.  Cas. 
1914B,  697,  where  recovery  was  sought 
for  the  death  of  one  killed  by  a  train, 
it  was  held  that  a  railroad  company 
was  reckless  in  running  a  train  so 
rapidly  through  a  town  on  a  foggy 
night  that  it  could  not  be  stopped 
by  the  use  of  the  ordinary  means  and 
appliances  within  the  distance  in 
which  an  object  could  be  discovered 
on  the  track  by  the  glare  of  the  head- 
light. It  is  not  clear  in  this  case 
whether  the  deceased,  when  struck, 
was  at  or  near  a  street  crossing. 

In  Covell  V.  Wabash  R.  Co.  (1899) 
82  Mo.  App.  180,  which  was  an  action 
to  recover  for  an  injury  sustained 
at  a  railroad  crossing  by  reason  of  a 
collision  between  the  wagon  in  which 
the  plaintiff  was  driving  and  a  train, 
the  defendant  was  held  guilty  of 
gross  negligence,  where  the  evidence 
showed  that  the  company's  employees 
on  a  dark  and  foggy  morning,  were 
shoving  a  long  train  of  cars  at  a 
rapid  and  unlawful  rate  of  speed 
across  one  of  the  most  used  thorough- 
fares of  a  city,  without  any  light,  and 
without  any  warning  whatever. 

And  a  finding  of  negligence  by  the 
jury  is  justified,  in  an  action  against 
a  railroad  company  for  the  death  of 
a  pedestrian  struck  while  attempting 
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to  cross  at  a  street  crossing,  where 
there  is  evidence  that  the  train  which 
struck  him  was  traveling:  at  a  speed 
exceeding  6  miles  an  hour  in  violation 
of  an  ordinance,  and  that  the-  bell  on 
the  engine  was  not  rung  in  accordance 
with  the  ordinance,  and  that  the 
morning  of  the  accident  was  a  foggy 
one,  and  that  the  headlight  only  cast 
a  circle  of  light  15  or  20  feet  ahead, 
and  that  the  deceased  was  killed 
instantaneously  when  he  stepped  upon 
the  track,  and  that  the  engine  was 
not  reversed  until  it  had  passed  over 
him.  Keim  v.  Union  R.  &  Transit  Co. 
(1886)  90  Mo.  314,  2  S.  W.  427. 

And  in  an  action  to  recover  for  an 
injury  sustained  by  an  occupant  of  a 
vehicle  struck  at  a  street  crossing 
while  going  over  railroad  tracks,  the 
question  of  the  defendant's  negligence 
is  for  the  jury  where  there  was  testi- 
mony that  tiie  train  which  struck  the 
vehicle  was  going  very  fast,  and  that 
the  fog  was  so  dense  that  the  head- 
light  on  the  engine  furnished  practi- 
cally no  warning  .to  travelers,  and 
that  the  whistle,  if  blown,  was  blown 
so  far  away  that  it  was  not  heard  at 
the  crossing,  and  that  no  bell  was 
rung,  or,  if  rung,  could  not  be  heard 
at  the  place  where  the  plaintiff  was 
traveling.  Hickey  v.  New  York  C.  & 
H.  R.  R.  Co.  (1896)  8  App.  Div.  123, 
40  N.  Y.  Supp.  484. 

And  the  question  of  the  defendant's 
negligence  in  an  action  by  a  traveler 
who  was  struck  at  a  street  crossing 
by  a  hand  car  is  for  the  jury  where 
there  was  evidence  that  the  accident 
occurred  on  a  dark  and  foggy  night, 
and  that  even  the  defendant's  wit- 
nesses testified  that  the  hand  car  was 
going  at  a  speed  of  4  or  5  nules  an 
hour,  and  the  plaintiff  testified  that 
no  signal  was  given  until  just  before 
the  accident,  and  that  the  no^e  from 
an  electric  light  plant  prevented  one 
from  hearing  its  approach.  Mott  v. 
Detroit,  G.  H.  &  M.  R.  Co.  (Mich.) 
supra. 

And  in  Noble  v.  New  York  G.  &  H. 
R.  R.  Co.  (1897)  20  App.  Div.  40, 
46  N.  Y.  Supp.  645,  affirmed  in  (1899) 
161  N.  Y.  620,  55  N.  £.  1098,  which 
has  reargument  denied  in  (1899)  161 
N.  Y.  630,  56  N.  £.  1098,  the  questions 


of  negligence  and  contributory  negli- 
gence were  held  for  the  jury,  in  an 
action  to  recover  for  the  death  of  a 
pedestrian  struck  by  a  train  at  a 
crossing,  where  there  was  evidence 
that  the  deceased's  body  was  found  56 
feet  away  from  the  crossing,  and  that 
a  lantern  belonging  to  the  locomotive 
of  one  of  the  defendant's  trains  was 
found  near  him,  that  the  night  was 
dark  and  foggy,  and  that  the  train 
which  struck  him  was  running  at  the 
rate  of  37  or  40  miles  an  hour  over 
a  crossing  at  which  it  was  customary 
to  keep  the  gates  down  on  foggy 
nights,  and  at  which  standing  cars 
near  the  crossing  obstructed  the  view 
of  approaching  trains;  and  although 
there  was  evidence  that  the  bell  on  the 
train  which,  struck  the  deceased  was 
rung,  there  was  also  evidence  that 
the  noise  of  a  freight  train  in  the 
vicinity  rendered  the  sound  impercep- 
tible to  one  situated  as  the  deceased 
was. 

And  the  question  of  contributory 
negligence  on  the  part  of  a  boy 
struck  by  a  train  at  a  crossing  is 
for  the  jury  where  there  was  evidence 
that  when  he  reached  the  crossing 
there  were  two  freight  trains  about 
150  feet  apart  going  slowly  west,  that 
he  waited  until  the  first  one  had 
passed,  and,  after  listening  and  look- 
ing up  the  track  to  the  west  and  see- 
ing or  hearing  no  train,  he  started 
across,  and,  before'  reaching  the  east- 
bound  track,  collided  with  the  engine 
of  an  east-bound  train  which  was 
running  at  the  rate  of  15  or  20  miles 
an  hour,  and  which,  there  was  evi- 
dence, gave  no  signal  of  its  approach, 
and  the  testimony  of  the  boy  being 
that  he  was  walking,  at  the  time  he 
was  struck,  by  some  overhanging  part 
of  the  locomotive.  Turell  v.  Erie  R. 
Co.  (1900)  49  App.  Div.  94,  63  N.  Y. 
Supp.  402. 

And  the  question  of  contributory 
negligence,  in  an  action  to  recover  for 
an  injury  sustained  in  a  collision  at 
a  railroad  crossing,  is  for  the  jury 
where  there  is  testimony  that  at  5 
o'clock  on  a  foggy,  dark,  stormy 
morning,  the  plaintiff  approached  the 
crossing,  stopped  and  listened,  and 
looked    hoib.    ways,    and    heard    no 
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sifirnals  or  any  train  approaching,  and 
proceeded  on  his  way,  and  when  his 
horse  was  actually  on  the  railroad 
tracks  he  saw  the  headlight  of  an 
engine  approaching  rapidly,  and  hur- 
ried forward,  although  there  was  evi- 
dence for  the  defendant  that  on  a 
clear  day  a  view  of  the  track  could 
be  had  for  a  long  distance.  Pennsyl- 
vania R.  Co.  V.  Miller  (1900)  89  G.  C. 
A.  642,  99  Fed.  529. 

And  the  question  of  contributory 
negligence  on  the  part  of  one  injured 
at  a  crossing,  in  a  collision  between  a 
train  and  the  vehicle  in  which  he  was 
traveling,  is  for  the  jury  where  there 
was  testimony  that  at  the  time  of  the 
injury  it  was  dark  and  foggy,  and 
that  the  driver  of  a  vehicle  in  which 
the  plaintiff  was  traveling  stopped 
before  passing  over  the  railroad 
tracks,  and  looked  and  listened,  and 
that  neither  of  the  three  occupants 
of  the  vehicle  heard  or  saw  anything 
approaching  on  the  railroad  tracks. 
Hickey  v.  New  Y(»k  C.  &  H.  R.  R.  Co. 
(N.  Y.)  supra. 

And  in  Govell  v.  Wabash  R.  Co. 
(1899)  82  Mo.  App.  180,  which  was  an 
action  to  recover  for  an  injury  sus- 
tained by  the  driver  of  a  wagon  in 
a  collision  with  a  train  at  a  crossing 
on  a  dark  and  foggy  morning,  the 
question  of  contributory  negligence 
was  held  for  the  jury  where  there 
was  testimony  that  the  plaintiff,  be- 
fore attempting  to  cross  the  track, 
stopped  and  looked  both  ways  and 
listened  for  approaching  trains,  and 
neither  saw  nor  heard  any,  that  he 
proceeded  on  his  way  and  discovered 
nothing  until  he  got  upon  the  defend- 
ant's track,  when  he  saw  a  train  back- 
ing down  at  a  rapid  rate  upon  him, 
and  that  he  then  made  every  reason- 
able effort  to  escape;  and  it  was  held 
that  the  rule  authorizing  the  court 
to  disregard  the  plaintiff's  testimony 
that  he  stopped  and  looked  and  lis- 
tened was  inapplicable  to  the  facts  of 
this  case;  that  the  lie  of  the  ground, 
and  the  coarse  and  condition  of  the 
tracks,  and  all  the  surrounding  cir- 
cumstances were  not  such  as  to  show 
that  he  must  have  seen  or  heard  the 
train  in  time  to  have  avoided  the 
injury  if  he  looked  and  listened. 


And  in  Chicago  &  E.  I.  R.  Co.  v. 
Zapp  (1903)  110  IlL  App.  653,  affirmed 
in  (1904)  209  111.  839,  70  N.  E.  628, 
where  a  recovery  was  sought  for  an 
injuiy  to  a  pedestrian  who  was  struck 
by  a  locomotive  while  attempting  to 
cross  a  railroad,  the  question  of  con- 
tributory negligence  was  held  for 
the  jury,  there  being  evidence  that  the 
gates  at  the  crossing  were  up,  and 
that  the  night  was  very  foggy,  and 
that  the  '  headlight  of  the  engine 
could  only  be  seen  a  very  short  dis- 
tance. 

And  it  cannot  be  said  as  a  matter 
of  law  that  the  conductor  of  a  street 
car  was  guilty  of  contributory  negli- 
gence where  there  was  evidence  that, 
on  a  dark,  foggy  night,  he  got  off  of 
his  car  at  a  dangerous  railway  cross- 
ing, went  over  to  the  railroad  track, 
and  looked  and  listened,  and,  neither 
hearing  nor  seeing  an  engine,  signaled 
his  car  to  go  forward,  and,  as  he  was 
boarding  the  car  while  it  was  going 
over  the  crossing,  he  was  struck  by 
an  engine  which  'was  running  noise- 
lessly backwards  on  a  down  grade, 
without  a  light  and  without  sounding 
any  signals,  and  which  the  motorman 
said  was  20  to  30  feet  from  the  car 
when  he  first  saw  it,  although  there 
was  evidence  that  when  the  front 
vestibule  of  the  car  got  to  the  track 
the  engine  was  in  sight  some  60  or  70 
feet  away.  Doud  v.  Delaware,  S.  & 
S;  R.  Co.  (1902)  203  Pa.  227,  52  Atl. 
249. 

And  a  case  requiring  the  submis- 
sion of  the  question  of  contributory 
negligence  to  the  jury  is  made 
where  there  is  evidence,  in  an  action 
to  recover  for  an  injury  sustained  by 
being  run  into  at  a  crossing  by  a 
locomotive,  that  the  accident  occurred 
at  an  early  hour  on  a  dark  and  foggy 
morning,  on  which  the  plaintiff  could 
see  but  a  short  distance  in  any  direc- 
tion, and  that  she  stopped  about  20 
feet  from  the  track,  at  a  point  from 
which,  on  a  clear  day,  she  could  see 
an  approaching  train  at  250  feet,  and 
that  she  looked  and  listened,  but  saw 
and  heard  nothing,  and  then  pro- 
ceeded slowly  along  the  sidewalk, 
and  when  in  the  act  of  stepping  on 
the  track  she  was  struck  by  a  loco- 
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motive  which  was  ranning  fast  and 
approached  the  crossing  without  giv- 
ing any  signals,  and  on  which,  ac- 
cording to  the  plaintilf's  testimony, 
there  was  no  headlight,  although  the 
defendant's  evidence  flatly  contra- 
dicted that  of  the  plaintiff  on  each 
material  point.  Bard  v.  Phila- 
delphia &  R.  R.  Go.  (1901)  199  Pa. 
94,  48  Atl.  684. 

And  the  question  of  contributory 
negligence  is  for  the  jury,  in  an  ac- 
tion to  recover  for  injuries  sustained 
by  one  struck  at  a  railroad  crossing, 
where  he  testified  that  he  waited  five 
minutes  for  a  freight  train  to  pass, 
and  that  after  it  had  passed  he  looked 
and  listened  to  see  if  any  train  was 
approaching,  but  failed  to  see  the 
train  which  struck  him,  on  account 
of  smoke,  fog,  and  noise,  and  that  the 
train  came  upon  him  suddenly  with- 
out ringing  its  bell  or  giving  any 
warning  signal.  Morrow  v.  North 
Carolina  R.  Co.  (1907)  146  N.  C  14, 
59  S.  E.  158. 

It  was  held  error  in  the  Morrow 
Case  to  instruct  the  jury  that  if  the 
conditions  from  the  smoke  and  fog, 
and  the  moving  of  the  freight  trains, 
were  such  that  looking  would  not 
disclose  the  approaching  train,  and 
there  was  no  sounding  of  whistle  or 
bells  so  that  listening  would  not 
disclose  the  approaching  txain,  and 
the  plaintiff  crossed,  even  without 
looking  and  listening,  and  was  in- 
jured, he  would  be  absolved  from 
the  usual  consequences  of  the  failure 
to  perform  such  duties,  the  court 
holding  that  the  condition  of  the 
atmosphere  and  the  hour  of  the  day 
did  not  constitute  "obstructions" 
within  the  rule  excusing  travelers 
from  exercising  their  senses  of  sight 
and  hearing  in  crossing  a  railroad 
track  the  view  to  which  is  "ob- 
structed." 

The  jury  is  justified,  in  an  action 
for  the  death  of  a  traveler  who  was 
struck  at  a  street  crossing  by  a  train, 
in  finding  that  he  was  not  guilty 
of  contributory  negligence,  where 
there  is  evidence  that  he  was  pursu- 
ing the  customary  daily  route  to  his 
business  on  a  dark  and  foggy  morn- 
ing, and  that  there  were  a  number 


of  railroad  tracks  across  the  street 
and  a  number  of  footpaths,  along 
one  of  which  the  deceased  was  travel- 
ing in  crossing  the  street,  and  that 
the  headlight,  on  account  of  the 
foggy  weather,  imparted  little  warn- 
ing of  the  approach  of  the  train,  and 
that  the  engine  .was  traveling  at  a 
speed  in  violation  of  a  city  ordinance, 
and  that  the  bell  of  the  engine  was 
not  being  rung  as  the  ordinance  re- 
quired. Keim  v.  Union  R.  &  Transit 
Co.  (1886)  90  Mo.  314,  2  S.  W.  427. 

In  Hauser  v.  Central  R.  Go.  (1892) 
147  Pa.  440,  23  Atl.  766,  the  plaintiff 
was  held  guilty  of  contributory 
negligence  as  a  matter  of  law  where, 
according  to  her  own  testimony,  she 
walked  up  against  a  passing  loco- 
motive and  was  thrown  to  one  side 
and  injured  by  it,  although  she  testi- 
fied that  she  stopped,  looked,  and 
listened,  but  did  not  see  or  hear  the 
locomotive,  and  that  the  night  was 
dark  and  foggy,  but  also  testified 
that  she  was  able  to  see  another 
train  and  distinguish  its  lights  at 
a  much  greater  distance  than  was  the 
engine  which  struck  her,  the  court 
holding  that  from  the  testimony 
there  was  no  evidence  that  the  fog 
prevented  the  plaintiff  from  seeing 
the  engine,  and  that  there  was  noth- 
ing to  submit  to  the  jury  as  proof 
that  the  fog  prevented  her  from  see- 
ing it. 

And  a  verdict  for  the  defendant 
was  directed  in  Gates  v.  Pennsylvania 
R.  Co.  (1888)  6  Pa.  Co.  Ct.  4,  on 
the  ground  that  the  plaintiff  was 
guilty  of  contributory  negligence 
barring  a  recovery,  where  there  was 
evidence  that  he  lived  about  a  mile 
and  a  quarter  from  the  railroad  cross- 
ing at  which  the  accident  occurred, 
and  that  late  on  a  November  after- 
noon he  started  to  take  his  separator, 
weighing  about  2  tons  and  being  in 
a  crippled  condition  owing  to  the  loss 
of  a  wheel,  across  the  railroad  tracks, 
and  that  when  he  reached  the  cross- 
ing, which  was  at  an  acute  angle,  it 
was  dark  and  foggy,  and  that  when 
he  drove  upon  the  roadbed  one  of  the 
wheels  was  drawn  to  the  side  and 
became  fastened  in  between  the  rail- 
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by  a  train. 

And  in  Starry  v.  Dubuque  &  S.  W. 
R.  Co.  (1879)  51  Iowa,  419.  1  N.  W. 
605,  a  verdict  was  held  properly 
directed  for  the  defendant  in  an  ac- 
tion to  recover  for.  the  death  of  a 
pedestrian  killed  at  a  railway  cross- 
ing, where  there  was  evidence  tend- 


anu  lug^g^y  una  niisiy,  uui,  iiiau  ina 
headlight  on  the  locomotive  which 
struck  him  was  burning,  and  the 
railway  employees  testified  that  they 
could  see  distinctly  for  150  feet,  and 
there  was  no  evidence  showing  that 
the  deceased  looked  to  ascertain  if 
a  train  was  approaching  before  he 
stepi^ed  on  the  track.  J.  T.  W. 


EDGAR  C.  MESSERSMITH,  Respt., 


AMERICAN  FIDELITY  COMPANY,  Appt. 

^eu7  Tork  Court  of  Appeals  — November  23,  1931, 
(232  N.  Y.  161,  133  N.  E.  432.) 

Insurance  —  automobile  liability  —  car  driven  by  infant. 

1.  Legislative  permission  to  insure  against  liability  for  loss  or  damage 
through  the  use  and  maintenance  of  automobiles  authorizes  a  policy  cover- 
ing liability  for  injury  caused  by  the  use  on  the  highway  of  an  automobile 
by  an  infant  under  the  age  permitted  by  statute. 

[See  note  on  this  question  beginning  on  page     879.] 

Public  policy  —  what  determines. 

2.  Legislative  declarations,  when  ex- 
isting, determine  the  public  policy  of 
tfip  st'iitp 

[See  6"r.  C.  L.  709,  710;  2  R.  C.  L. 
Supp.  188.] 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  reversing  an  order  of  a  Special  Term 
for  Erie  County  denying  plaintiff's  motion  for  judgment  on  the  pleading 
in  an  action  brought  to  recover  the  amount  alleged  to  be  due  on  an  auto- 
mobile insurance  or  indemnity  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  Newton  for  appellant.         Mo.  App.  87;  Ocean  Ins.  Co.  v.  Polleys, 

Mr.      Franklin     R.     Brown,     with      13  Pet.  157,  10  L.  ed.  105;  Niagara  F. 


Messrs.  Rebadow,  Ladd,  &  Brown,  for 

respondent: 

Defendant  is  liable  under  the  policy 
even  though  the  use  of  the  automobile 
at  the  time  of  the  accident  was  in  vio- 
■  lation  of  the  highway  law. 

Armstrong  v.  American  Exch.  Nat. 
Bank,  133  U.  S.  433,  33  L.  ed.  747,  10 
Sup.  Ct.  Rep.  450;  Mechanics'  Ins.  Co. 
V.  C.  A.  Hoover  Distilling  Co.  31  L.R.A. 
(N.S.)  873,  105  C.  C.  A.  128,  182  Fed. 
591;  Missouri  Fidelity  &  C.  Co.  v.  Art 
Metal  Constr.  Co.  155  C.  C.  A.  320,  242 
Fed.  630;  4  Cooley,  Ins.  p.  3042;  Mc- 
Donald v.  Order  of  Triple  Alliance,  57 


Ins.  Co.  V.  DeGraff,  12  Mich.  124. 

The  insurance  contract  does  not  of- 
fend public  policy. 

American  Casualty  Ins.  Co's  Case 
(Boston  &  A.  R.  Co.  v.  Mercantile 
Trust  &  D.  Co.)  82  Md.  535,  38  L.R.A. 
97,  34  Atl.  778;  Carrigan  v.  Lycoming 
F.  Ins.  Co.  53  Vt.  418,  38  Am.  Rep. 
687;  Boardman  v.  Merrimack  Mut.  F. 
Ins.  Co.  8  Cush.  583. 

Cardozo,  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff  sues  upon  defendant's 
policy  of  insurance,  indemnifying 


Pablle  policy— 
what  determines. 


y 


accidentally  suffered  by  anyone 
through  the  maintenance  or  use  of 
his  automobile.  The  defense  is  that 
in  violation  of  Highway  Law  (Con- 
sol.  Laws,  chap.  26),  §  282,  subd.  2, 
the  automobile  was  driven  by  an  in- 
fant under  the  age  of  eighteen,  who 
was  not  accompanied  either  by  the 
owner  or  by  a  duly  licensed  chauf- 
feur; that  this  was  done  with  the 
plaintiff's  knowledge  and  under  his 
directions;  and  "that  the  accident 
was  directly  caused  by  the  improper 
and  negligent  conduct  of  the  said 
infant,"  while  thus  violating  the 
law.  The  question  is  whether  in- 
demnity in  such  circumstances  is 
consistent  with  public  policy. 
The  public  policy  of  this  state, 
when  the  legislature 
acts,  is  what  the 
legislature  says  that 
it  shall  be.  Demarest  v.  Flack 
(Demarest  v.  Grant)  128  N.  Y.  205, 
18  L.R.A.  854,  28  N.  E.  646;  Lan- 
caster  v.  Amsterdam  Improv.  Co. 
140  N.  Y.  576,  583,  24  L.R.A.  822, 
86  N.  E.  964 ;  Janson  v.  Driefontein 
Mines  [1902]  A.  C.  484,  5  B.  R.  C. 
810,  71  L.  J.  K.  B.  N.  S.  857,  87  L. 
T.  N.  S.  372,  18  Times  L.  R.  796, 
7  Com.  Cas.  268;  Anson,  Contr. 
Corbin's  ed.  p.  286.  The  legislature 
has  said  in  so  many  words  that  in- 
surance companies  may  indemnify 
against  liability  for  loss  and  dam- 
age through  the  use  and  mainte- 
nance of  automobiles.  Insurance 
Law  (Consol.  Laws,  chap.  28),  §  70, 
subds.  3,  9-11.  To  restrict  insur- 
ance to  cases  where  liability  is  in- 
curred without  fault  of  the  insured 
would  reduce  indemnity  to  a  shad- 
ow. Neither  in  the  statute  nor  in 
its  application  as  shaped  by  long- 
continued  practice  is  there  the  token 
of  an  intention  that  indemnity  shall 
be  withheld  from  owners  operating 
their  own  cars,  and  limited  to  those 
whose  cars  are  run  by  servants. 
Liability  of  the  owner,  who  is  also 
the  operator,  can  never  be  incurred 
without  fault  that  is  personal.  In- 
deed, the  statute  has  so  covered  the 
field  that  it  can  seldom,  if  ever,  be 
incurred  without  fault  that  is  also 


way  Law  [Consol.  Laws,  chap.  25] 
§  290)  to  drive  witiiout  adequate 
brakes  and  horns  and  lamps  (High- 
way Law,  §  286,  subd.  1) ;  to  fail 
in  stated  situations  to  stop  on  sig- 
nal (§  286,  subd.  2)  ;  to  violate  the 
rules  of  the  road  by  not  keeping 
to  the  right  (§  286,  subd.  3) ;  to 
drive  in.  a  careless  and  imprudent 
manner  or  at  a  dangerous  or  pro- 
hibited rate  of  speed  (§  287).  Cf. 
Penal  Law,  §1052  (Consol.  Laws, 
chap.  40).  The  General  Highway 
Traffic  Law  (Consol.  Laws,  chap. 
70)  contains  directions  even  more 
minute,  with  the  threat  of  penal 
consequences.  What  is  true  of  in- 
surance for  the  benefit  of  owners 
of  automobiles  is  true  also  of  insur- 
ance for  the  benefit  of  anployers 
of  labor.  Westinghouse,  C.  E.  & 
Co.  V.  Long  Island  R.  Co.  160  App. 
Div.  200,  203,  145  N.  Y.  Supp.  201, 
aflhmed  in  216  N.  Y.  697,  110  N.  E. 
1051.  Every  violation  of  the  Labor 
Law  (Consol.  Laws,  chap.  31)  is 
to-day  a  misdemeanor.  Penal  Law, 
§  1276;  People  ex  rel.  Price  v. 
Sheffield  Farms-Slawson-Decker  Co. 
225  N.  Y.  26,  29,  121  N.  E.  474. 

In  too  many  ways  to  be  misread 
the  state,  through  its  legislature, 
has  manifested  recognition  and  ap- 
proval of  the  business  of  insurance 
against  the  consequences  of  negli- 
gence, whether  personal  or  vicari- 
ous. Even  without  the  aid  of  legis- 
lation, courts  of  high  authority  have 
reached  a  like  conclusion.  Ameri- 
can Qasualty  Ins.  Go's  Case  (Boston 
&  A.  R.  Co.  V.  Mercantile  Trust  & 
D.  Co.)  82  Md.  535,  38  L.R.A.  97, 
34  Atl.  778;  Trenton  Pass.  Ry.  Co. 
V.  Guarantor's  Liability  Indemnity 
Co.  60  N.  J.  L.  246,  44  L.R.A.  218, 
37  Atl.  609 ;  Gould  v.  Brock,  221  Pa. 
38,  69  Atl.  1122;  PhoMiix  Ins.  Co.  v. 
Erie  &  W.  Transp.  Co.  117  U.  S. 
312,  29  L.  ed.  873,  6  Sup.  Ct.  Rep. 
750,  1176.  Insurance,  instead  of 
prejudicing  the  victim  of  an  acci- 
dent, is  seen  to  supply  in  many  cases 
the  only  fund  from  which  the  victim 
can  be  paid.  American  Casualty 
Ins.  Go's  Case  (Boston  &  A.  R.  Co. 
v.  Mercantile  Trust  Co.)  82  Md.  577, 
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578,  38  L.R.A.  97,  34  Atl.  778,  su- 
pra; Phoenix  Ins.  Co.  v.  Erie  &  W. 
Transp.  Co.  supra,  at  pagre  824,  29 
L.  ed.  879, 6  Sup.  Ct.  Rep.  750, 1176. 
Courts  are  slow  to  substitute  their 
own  varying  views  of  policy  for 
those  which  have  found  embodiment 
in  settled  institutions,  in  every  day 
beliefs  and  practices,  which  have 
taken  root  and  flourished,  Janson 
v.  Driefontein  Mines,  supra,  at  page 
496.  The  field  of  discretion  is  still 
narrower  when  there  has  been  stat- 
utory sanction,  tacit,  if  not  express, 
of  callings  and  forms  of  conduct 
which  it  would  have  been  easy  to 
condemn. 

The  defendant  does  not  greatly 
dispute  that  there  may  be  indem- 
nity against  the  consequences  of 
negligence.  It  argues,  however,  that 
in  tills  case  the  plaintiff's  liability 
,'Was  the  product,  not  of  negligence, 
1/ but  of  wilfulness.  Undoubtedly  the 
policy  is  to  be  confined  to  liability 
for  injuries  that  may  be  described 
as  accidental.  Even  if  its  terms  did 
not  so  limit  it,  the  fundamental 
principle  that  no  one  shall  be  per- 
mitted to  take  advantage  of  his  own 
wrong  would  import  the  limitation. 
But  the  extension  of  the  policy  to 
this  case  is  no  departure  from  its 
restriction  to  injuries  that  are  the 
product  of  accident  or  negligence. 
The  plaintiff,  in  intrusting  his  car 
to  a  youth  under  eighteen,  did  not 
desire  or  intend  that  there  should  be 
an  injury  to  travelers.  The  act  of 
so  intrusting  it  was  wilful,  but  not 
the  ensuing  conduct  of  the  custo- 
dian, through  which  injury  resulted. 
Indeed,  the  violation  of  uie  statute 
would  have  been  the  same,  though 
the  driver's  age  had  been  unknown. 
What  was  wilful  was  not  actionable, 
except  as  it  became  so  in  the  sequel, 
through  what  was  unintended  or 
fortuitous. 

Injuries  are  accidental  or  the  op- 
posite, for  the  purpose  of  indem- 
nity, according  to  the  quality  of  the 
results  rather  than  the  quality  of 
the  causes.  The  Add  of  exclusion 
would  be  indefinitely  expanded,  if 
the  defendant's  argument  were  pur- 
sued to  the  limit  of  its  logic   Every 


act,  if  we  exclude,  as  we  must,  ges- 
tures or  movements  that  are  auto- 
matic or  instinctive,  is  wilful,  when 
viewed  in  isolation  and  irrespective 
of  its  consequences.  An  act  ex  vi 
termini  imports  the  exercise  of  vo- 
lition. Holland,  Jurisprudence,  9tb 
ed.  pp.  93,  94.  Even  so,  if  the  un- 
toward consequences  are  not  advert- 
ed to, — at  all  events,  if  the  failure 
to  advert  to  them  is  not  reckless  and 


wanton  (cf.  Penal  Law,  §  1044, 
subd.  2), — Pliability  for  the  conse- 
quences may  be  a  liability  for  neg- 
ligence (Holland,  supra,  pp.  97,  98; 
2  Austin,  Lectures,  p.  103 ;  Salmond, 
Jurisprudence,  pp.  351,  363 ;  Martin 
V.  Herzog,  228  N.  Y.  164,  168,  126 
N.  E.  814).  Cf.  1  Street,  Founda- 
tions of  Legal  Liability,  80 ;  Hoknes, 
Common  Law,  pp.  103,  105.  A 
driver  turns  for  a  moment  to  the 
wrong  side  of  the  road,  in  the  belief 
that  the  path  is  clear  and  deviation 
safe.  The  act  of  deviation  is  wilful, 
but  not  the  collision  supervening. 
The  occupant  of  a  dwelling  leaves 
a  flowerpot  upon  the  window  sill, 
and  the  pot,  dislodged  by  wind,  falls 
upon  a  passing  wayfarer.  N.  Y.  • 
City  Ordinances,  §  250.  The  posi- 
tion of  the  flowerpot  is  intended, 
but  not  the  ensuing  impact.  The 
character  of  the  liability  is  not  to 
be  determined  by  anijyzing  the 
constituent  acts,  which,  in  combi- 
nation, make  up  the  transaction, 
and  viewing  them  distributively. 
It  is  determined  by  the  quality  and 
purpose  of  the  transaction  as  a 
whole. 

We  conclude  that  public  policy 
does  not  forbid  the  _ 
enforcement  of  the  »to~.Mlto 
contract.    Brock  v.  iSil!li*Sr^#— ♦ 
Travelers   Ins.    Co. 
88  Conn.  308,  313,  91  Ati.  279 ;  Ford 
V.  Stevens  Motor  Car  Co.  203  Mo.  y 
App.  669,  220  S.  W.  980;  Tinline  v. 
White  Cross  Ins.  Co.  151  L.  T.  Jo. 
434. 

The   order  should  be  affirmed, 
with  costs. 

Hiscock,  Ch.  J.,  and  Hogan,  Pound, 
McLaughlin,  and  Crane,  JJ.,  concur. 

Andrews,  J.,  absent. 
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ANNOTATION. 
AntomolHle  liability  insurance. 


This  annotation  is  supplementary  to 
those  in  6  A.L.R.  376,  and  IS  A.L.R. 
135. 

These  annotations  do  not  include 
cases  involving  liability  on  bonds  or 
indemnity  contracts  required  of  jitney 
bus  owners  and  others  carrying  pas- 
sengers. 

Power  of  eoaapaay  to  laano. 

(Supplementing  annotation  in  fl 
A.L.R.  376.) 

In  State  y.  New  Jersey  Indemnity 
C5o.  (1921)  95  N.  J.  L.  808,  113  Atl. 
491,  a  company  the  certificate  of  in- 
corporation of  which  specified  as  one 
of  its  objects  the  soliciting  of  insur- 
ance, but  was  not  authorized  to  do  an 
insurance  business,  was  held  to  be 
making  contracts  of  insurance  in  vio- 
lation of  a  statute  which  forbids  the 
making  of  such  contracts  by  companies 
not  authorized  thereto,  it  appearing 
that  by  its  contracts  with  its  "sub- 
scribers" it  purported  to  act  as  attor- 
ney in  fact  for  them  as  a  medium  to 
fulfil  their  obligations  to  indemnify 
each  other  ijn  respect  of  certain  speci- 
fied losses  through  the  operation  of 
automobiles,  apparently  including 
losses  on  account  of  liability  for  dam- 
age to  the  person  or  property  of 
others.  The  court  rejected  the  con- 
tention that  the  company  was  acting 
merely  as  agent  for  the  "subscribers;" 
and  also  the  coptention  that  interin- 
demnity  or  reciprocal  insurance  of  the 
character  in  question  was  not  within 
the  purview  of  the  statute. 

In  State  ex  rel.  Automobile  Under- 
writers v.  Gearheart  (1921)  —  Ohio 
St.  — ,  182  N.  E.  735,  where  the  statute 
provided  that  individuals,  partner- 
ships, and  corporations  of  the  state 
were  authorized  to  exchange  reciprocal 
or  interinsurance  contracts  with  each 
other,  and  with  individuals,  partner- 
ships, and  corporations  of  other  states, 
providing  indemnity  among  th^nselves 
from  any  loss  which  may  be  insured 
against  by  any  fire  insurance  company  ■ 
or  association,  and  that  such  con- 
tracts,   and    ihe    exchange    thereof. 


should  be  regulated  by  the  act,  and 
by  no  other  insurance  law  unless  re- 
ferred to  in  the  act,  and  that  no  law 
subsequently  enacted  should  apply  to 
them  unless  they  were  expressly  desig- 
nated therein,  it  was  held  that  this 
statute  related  only  to  fire  insurance 
so  far  as  "reciprocal"  insurance  was 
concerned,  and  did  not  include  a  com- 
pany writing  automobile  public  liabil- 
ity insurance,  and  that  such  a  com- 
pany was  not  entitled  to  a  writ  of 
mandamus  to  compel  the  superintend- 
ent of  insurance  to  issue  a  certificate 
authorizing  it  to  carry  on  business  as 
a  reciprocal  company;  and  it  was  held 
that  the  company  was  not  authorized 
to  do  business  in  the  state  by  virtue 
of  a  subsection  of  a  statute  dealing 
with  mutual  insurance  companies,  pro- 
viding for  "automobile  insurance 
against  loss,  expense,  and  liability  re- 
sulting from  the  ownership,  mainte- 
nance, or  use  of  any  automobile  or 
other  vehicle,  provided  no  policies 
shall  be  issued  under  this  subsection 
against  the  hazard  of  fire  alone." 

VaUdlty  of  yoUoy* 

(Supplementing  annotations  in  6 
AJLR.  377,  and  13  A.L.R.  135.) 

In  Tinline  v.  White  Cross  Ins.  Aaso. 
[1921]  3  K.  B.  (Eng.)  327,  a  policy 
insuring  an  automobile  owner  against 
sums  which  he  should  become  legally 
liable  to  pay  other  persons  as  com- 
pensation for  accidental  personal  in- 
jury sustained  through  the  driving  of 
his  automobile  was  held  to  cover  ac- 
cidents due  to  gross  as  well  as  ordi- 
nary negligence,  and  to  include  a  case 
where  two  persons  were  injured  and 
another  killed  by  reason  of  the  in- 
sured's criminal  negligence  in  driving 
his  automobile  at  an  excessive  speed, 
and  the  contract  so  construed  was  held 
not  void  as  against  public  policy.  The 
court  said :  "Speaking  generally,  it  is 
true  to  say  that  it  is  against  public 
policy  to  indemnify  a  man  against  the 
consequence  of  a  crime  •  which  he 
knowingly  commits,  and  in  the  word 
'crime'  I  include  tiie  breach  of  any 
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liable  to  fine  or  imprisonment.  In 
motor  accidents  where  the  assured  is 
the  driver  of  the  motor  car,  I  suppose 
that  in  the  great  majority  of  cases  the 
accident  is  due  to  the  breach  by  the 
driver  of  some  enactment.  Many  of 
these  accidents  are  due  to  driving  at 
excessive  speed.  That  was  the  case 
here.  Driving  at  an  excessive  speed 
—exceeding  the  speed  limit — is  a 
breach  of  an  enactment  which  subjects 
the  person  guilty  of  it  to  fine  or  im- 
prisonment; and  if  the  ordinary  law 
were  to  be  applied  to  cases  of  this 
kind  it  would  be  a  defense  to  say  that 
the  assured,  although  he  did  not  in- 
tend to  commit  manslaughter,  com- 
mitted it  by  violating  an  enactment, — 
namely,  by  driving  in  excess  of  the 
speed  limit,  or  by  driving  to  the  danger 
of  the  public.  But  it  is  notorious  that 
that  defense  is  never  raised.  In  Quinn 
V.  Leathem  [1901]  A.  C.  495,  1  B.  R.  C. 
197,  70  L.  J.  P.  C.  N.  S.  76,  65  J. 
P.  708,  50  Week.  Rep.  139,  85  L.  T. 
N.  S.  289,  17  Times  L.  R.  749,  27  Eng. 
Rul.  Gas.  66,  Lord  Halsbury  said  that 
the  law  is  not  always  logical,  and 
everyone  concerned  with  the  adminis- 
tration of  the  law  knows  this.  If  the 
law  is  not  logical,  public  policy  is  even 
less  logical,  for,  by  common  consent, 
these  third-party  indemnity  insurances 
have  been  treated  as  valid  and  effec- 
tive. There  can  be  no  doubt  that  if 
none  of  the  three  persons  who  were 
knocked  down  had  been  killed,  but  all 
had  been  injured,  there  would  have 
been  no  defense  to  this  action.  In  my 
opinion,  the  fact  that  one  of  the  per- 
sons was  killed  makes  no  difference 
for  this  purpose.  The  policy  is  against 
claims  for  accidents  due  to  negligence, 
because  without  negligence  there  is  no 
liability.  Precisely  the  same  negli- 
gence which  injured  the  two  persons 
killed  the  third,  but  to  hold  that  there 
is  any  difference  in  the  liability  to 
indemnify  would  be  to  hold  that  the 
indemnity  depends  upon  the  nature 
and  result  of  the  injury  sustained  by 
the  person  who  is  knocked  down,  or, 
to  put  it  in  another  way,  that  it  de- 
pends in  some  degree  upon  the  amount 
of  the  assured's  negligence.  That  will 
not  do,  because  there  is  very  often 


down  a  person  who  is  not  killed  as 
there  is  in  knocking  down  a  person 
who  is  killed,  and  whose  death  makes 
the  person  who  has  knocked  him  down 
and  killed  him  guilty  of  manslaughter. 
The  fact  that  one  of  the  three  persons 
was  killed  is,  as  I  have  said,  really 
immaterial  for  the  purposes  of  this 
case;  it  was  the  incident  of  the  ac- 
cident, or  the  accident  of  the  accident, 
— an  accident  due,  it  is  true,  to  gross 
negligence ;  but  the  policy  is  an  insur- 
ance against  negligence  whether  slight 
or  great,  and  it  seems  to  me  that  it 
covers  this  case.  It  must,  of  course, 
be  clearly  understood  that  if  this  oc- 
currence had  been  due  to  an  inten- 
tional act  on  the  part  of  the  plaintiff, 
the  policy  would  not  protect  him.  If 
a  man  driving  a  motor  car  at  an  ex- 
cessive speed  intentionally  runs  into 
and  kills  a  man,  the  result  is  not  man- 
slaughter, but  murder.  Manslaughter 
is  the  result  of  an  accident,  and  mur- 
der is  not;  and  it  is  against  accident, 
and  accident  only,  that  this  policy  in- 
sures. The  point,  as  I  have  said,  is  a 
novel  one,  but  for  the  reasons  I  have 
given  it  fails,  and  the  plaintiff  is  en- 
titled to  the  declaration  asked  for." 
See  also  infra,  "Liability  where  car 
was  being  driven  by  infant  or  other 
unauthorized  person." 

IilsliUltx  w]i«r«  ear  was  being  drlTea 
by  lafsnt  or  other  viuMiihoriscd 
person. 

(Supplementing  annotation  in  6 
A.L.R.  878.) 

It  will  be  observed  that  the  decision 
of  the  court  of  appeals  in  the  report- 
ed case  (MES6ERSMITH  V.  American 
FiraaJTY  Co.  ante,  876)  affirms  the  de- 
cision of  the  appellate  division,  set  out 
in  the  annotation  in  6  A.L.R.  p.  878, 
and  holds  that  legislative  permission 
to  insure  against  liability  for  loss  or 
damage  through  the  use  and  mainte- 
nance of  automobiles  authorizes  a 
policy  covering  liability  for  injury 
caused  by  the  use  on  the  highway  of 
an  automobile  by  an  infant  under  the 
age  permitted  by  statute. 

A  provision  that  the  policy  does  not 
cover  an  automobile  while  driven  by 
any  person  contrary  to  the  statutory 
age  limit  was  held  in  Mannheimer 
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Bros.  T.  Kansas  Casualty  &  Surety  Co. 

(1920)  147  Minn.  860,  180  N.  W.  229, 
not  to  apply  to  a  delivery  truck  driven 
by  a  boy  over  sixteen  (the  minimum 
age  limit  for  driving  an  automobile) 
and  under  eighteen,  who  had  a  chauf- 
feur's license,  although  the  statute 
forbids  the  issuance  of  such  a  license 
to  anyone  under  eighteen.  The  de- 
cision was  upon  the  ground  that  al- 
though the  statute  expressly  prohibits 
anyone  from  driving  as  a  chauffeur 
without  having  a  license,  and  forbids 
the  issuance  of  such  a  license  to  one 
under  eighteen,  it  does  not  expressly 
prohibit  one  under  eighteen  from  driv- 
ing an  automobile  as  a  hired  chauf- 
feur, and  such  prohibition  could  not 
be  supplied  in  view  of  the  omission 
from  the  later  statute  of  any  pro- 
hibition against  the  driving  of  an  au- 
tomobile, either  as  chauffeur  or  other- 
wise, in  case  of  a  person  over  sixteen, 
and  the  omission  of  the  provision  of 
the  earlier  statute  that  no  person  shall 
operate  a  motor  vehicle  unless  he  shall 
have  complied  in  all  respects  with  re- 
quirements of  the  section,  one  of 
which  was  that  such  person  must  be 
at  least  eighteen. 

Blsht  of  v«Mom  iMjnred  to  roeoTor  oa 
yolioy. 

(Supplementing   annotations    in   6 
A.L.R.  881,  and  IS  A.L.R.  136.) 
In  Jacobs  v.  Maryland  Casualty  Co> 

(1921)  198  App.  Div.  470,  191  N.  Y. 
Snpp.  692,  where  a  policy  issued  to  a 
partnership  conducting  a  garage  pro- 
vided ,  that  in  case  a  judgment  re- 
covered by  a  person  injured  was  re- 
turned unsatisfied  an  action  might  be 
maintained  by  such  person  against 
the  insurer,  it  was  held  that  one  in- 
jured by  an  automobile  which  was  in 
charge  of  an  employee  of  the  partner- 
ship garage  could  not  maintain  an  ac- 
tion against  the  insurer,  it  appearing 
that  he  had  recovered  a  judgment 
against  one  of  the  partners  alone  for 
his  injury,  which  was  returned  un- 
satisfied, but  had  recovered  no  judg- 
ment against  the  partnership. 

Rlsht  of  laswed  to  aottle  wltli  peraoa 
lajnrod. 

(Supplementing    annotations    in    6 
A.L,R.  381,  and  13  A.L.R.  136.) 
The  decision  in  Utterback-Gleason 
19  A.L.R.— 66. 


Co.  V.  Standard  Acei.  Ins.  Co.  (1920) 
179  N.  Y.  Supp.  836,  which  is  set  out 
in  the  annotation  in  13  A.L.R.  pp.  136, 
187,  was  affirmed  in  (1920)  193  App. 
Div.  646,  184  N.  Y.  Supp.  862,  holding 
the  insurer  estopped  to  assert  that 
the  settlement  made  by  the  insured  of 
his  action  against  the  owner  of  the 
car  with  which  his  car  collided  was 
fraudulent  as  to  the  insurer,  it  ap- 
pearing that,  after  knowledge  of  the 
settlement,  it  had  continued  in  the  de- 
fense of  an  action  against  the  insured 
to  recover  for  an  injury  to  the  wife 
of  th4  owner  of  the  other  car. 

In  Neuberger  v.  Preferred  Acci.  Ins. 
Co.  (1921)  —  Ala.  App.  — ,  89  So.  90, 
certiorari  denied  in  (1921)  —  Ala.  — , 
89  So.  924,  where  an  automobile  lia- 
bility insurer,  after  judgment  in  ex- 
cess of  the  amount  of  the  insurance 
had  been  recovered  against  the  in- 
sured by  a  person  injured  refused  to 
consent  to  a  compromise  for  the 
amount  of  the  insurance  and  agree 
not  to  take  an  apl)eal,  unless  the  in- 
sured paid  a  certain  part  of  the  judg- 
ment recovered  and  the  court  costs, 
and  executed  a  release,  it  was  held 
that  a  release  executed  by  the  insured 
in  order  to  conclude  the  compromise 
was  not  invalid  on  the  ground  that 
it  was  executed  under  duress. 

DefoBte  of    tnlt    hj    Inaiuror    and    Ita 
•IFoot. 

(Supplementing  annotations  in  6 
A.L.R.  383,  and  13  A.L.R.  137.) 

The  judgment  in  McAIeenan  v. 
Massachusetts    Bonding    &    Ins.    Co. 

(1920)  190  App.  Div.  657,  180  N.  Y. 
Supp.  287,  set  out  in  the  annotation 
in    IS    A.L.R.    187,   was    afiirmed    in 

(1921)  232  N.  Y.  199,  133  N.  E.  444, 
where  it  was  recognized  that  in  the 
insured's  suit  against  the  insurer  the 
burden  was  on  the  former  of  showing 
that  the  judgment  in  the  action 
against  him  to  recover  for  an  injury 
would  have  been  reversed  had  the  in- 
surer not  negligently  failed  to  prose- 
cute an  appeal,  but  it  was  held  that 
the  insurer  could  not  urge  that  the 
insured  had  failed  to  sustain  the  bur- 
den resting  upon  him,  since  it  had 
neglected  to  ask  for  a  nonsuit,  and 
there  was  a  finding  by  the  trial  judge 
that  the  insured  had  suffered  damage 
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to  the  amount  claimed.  It  was  further 
held  that  the  insurer  was  entitled  to 
rebut  the  evidence,  and  show  that 
thefe  were  oo  errors  in  the  trial  of 
the  action  against  the  insured  which 
would  have  entitled  him  to  a  new  trial, 
but  that  the  insurer  had  not  sustained 
that  burden. 

In  Green  River  Distilling:  Ck).  v. 
Massachusetts  Bonding  &  Ins.  Co. 
(1921)  197  App.  Div.  499,  189  N.  Y. 
Supp.  263,  a  company  issuing  an  auto- 
mobile liability  policy  to  a  foreign 
corporation,  which  provided  that  the 
insurer  undertook  to  pay  all  costs  and 
expenses  incident  to  the  investigation, 
adjustment,  and  settlement  of  claims, 
was  held  bound  to  defend  the  insured 
against  an  attachment  suit  for  an 
amount  in  excess  of  the  indemnity 
instituted  against  it  as  a  foreign  cor- 
poration in  an  action  to  recover  for 
an  injury  inflicted  by  its  automobile, 
and,  the  insurer  having  failed  to  per- 
form its  duty,  the  insured  was  held 
entitled  to  recover  the  reasonable  and 
necessary  expenses  to  which  it  was 
subjected  in  defending  the  attachment 
suit  itself;  and  it  was  held  that  there 
should  be  no  apportionment  between 
the  parties  in  proportion  to  their  re- 
spective liabilities  for  the  amount 
claimed  on  the  attachment. 

In  Mannheimer  Bros.  v.  Kansas 
Casualty  &  Surety  Co.  <1921)  —  Minn. 
— ,  184  N.  W.  189,  where  the  policy  in- 
volved undertook  to  indemnify,  the  in- 
sured to  the  amount  of  $5,000  for  loss 
or  injury  occasioned  to  third  persons 
by  the  operation  of  its  truck,  and  obli- 
gated the  insurer  to  defend  all  actions 
brought  against  the  insured  for  in- 
juries caused  by  the  truck,  it  was  held 
that  the  insurer,  which  had  refused  to 
defend  an  action,  was  liable  to  the 


insured  for  the  full  amount  of  the 
appellate  court  costs,  although  the 
judgment  appealed  from  exceeded 
$5,000,  the  court  refusing  to  sustain 
the  insurer's  contention  that,  as  the 
judgment  exceeded  the  face  of  the 
policy,  it  should  be  charged  with  the 
costs  of  appeal  only  iii  the  proportion 
its  liability  bore  to  the  whole  amount, 
and  stating  that  its  obligation  to  de- 
fend was  without  qualification  or 
limitation;  and  it  was  further  held 
that  there  was  sufiScient  evidence  of 
the  value  of  the  attornesr's  services, 
there  being  evidence  that  an  attorney 
of  high  standing  was  employed,  and 
that  he  presented  a  bill  for  $1,500, 
which  insured  acquiesced  in  and  paid. 
It  .has  been  held  that  the  limit  of 
the  insurer's  liability  fixed  by  the 
policy  in  respect  of  injury  or  death 
applies,  notwithstanding  the  breach  of 
the  insurer's  agreement  to  defend  the 
action  against  the  insured.  Ibid.  The 
court  said:  "The  question  presented 
is  controlled  by  the  general  rule  that 
the  measure  of  dam,ages  for  the  breach 
of  a  contract  for  the  payment  of  money 
is  the  amount  agreed  to  be  paid,  with 
interest.  The  fact  in  this  case  that 
defendant's  obligation  under  the  con- 
tract extended  beyond  the  payment  of 
the  amounts  stated,  and  included  the 
promise  to  conduct  the  defense  of  the 
action,  cannot  be  held  to  enlarge  the 
limitation  as  to  the  amount  fixed  as 
reimbursement  for  injuries  to  persons. 
The  failure  to  defend  exposed  defend- 
ant only  to  the  additional  liability  for 
the  cost  and  expense  which  plaintiff 
was  put  to  by  reason  of  defendant's 
breach  of  the  contract  in  that  respect. 
That  breach  clearly  did  not  create  any 
greater  liability  on  the  facts  herein 
disclosed."  J.  T.  W. 


FEDERAL  TRADE  COMMISSION,  Plff.  in  Certiorari, 

V. 

BEECH-NUT  PACKING  COMPANY. 

Unit«a  atatea  Supreme  Court  — January  a,  lOSSt, 

(—  U.  S.  — ,  66  L.  ed.  — ,  42  Sup.  Ci  Rep.  160.) 

Monopoly  —  unfair  methods  of  competition  —  powae  of  Federal  Trade 
Commission. 
1.  The  unfair  methods  of  competition  which  the  Federal  Trade  Com> 
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mission  is  empowered  by  tiie  Act  of  September  26,  1914,  to  condemn  and 
suppress,  embrace  a  resale-price  plan  adopted  by  a  manufacturing  corpo- 
ration, in  so  far  as,  in  its  practical  operation,  though  without  agreement, 
express  or  implied,  it  necessarily  constrains  the  jobber,  wholesaler,  or 
retailer,  if  he  would  have  the  company's  products,  to  maintain  the  prices 
"suggested"  by  it,  his  failure  to  do  so  subjecting  him  to  liability  to  be  re- 
ported to  the  company,  either  by  special  agents,  numerous  and  active  in 
that  behalf,  or  by  dealers,  whose  aid  is  enlisted  in  maintaining  the  system 
and  the  prices  fixed  by  it,  and  causing  him  to  be  enrolled  upon  a  list  Imown 
as  "undesirable — price  cutters,"  to  whom  goods  are  not  to  be  sold,  and 
who  are  only  to  be  reinstated  as  those  whose  record  is  "clear,"  and  to 
whom  sales  may  be  made,  upon  their  giving  satisfactory  assurance  that 
they  will  not  resell  the  goods  of  the  company  except  at  the  prices  suggested 
l^  it,  and  will  refuse  to  sell  to  distributors  who  do  not  maintain  such 
prices. 

[See  note  on  this  question  beginning  on  page  925.] 


—  CQmbinatioii  in  restraint  of  trade 
—  Sherman  Act  —  maintaining  re- 
sale prices. 

2.  A  trader  does  not  violate  the 
Sherman  Anti-trust  Act  of  July  2, 
1890,  by  refusing  tp  sell  to  others,  and 
he  may  withhold  his  goods  from  those 
who  will  not  sell  them  at  the  prices 
which  he  fixes  for  their  resale;  but 
he  may  not,  consistently  with  the  act. 


go  beyond  the  exercise  of  this  right, 
and  by  contracts  or  combinations,  ex- 
press or  implied,  unduly  hinder  or  ob- 
struct the  free  and  natural  flow  of 
commerce  in  the  channels  of  interstate 
trade. 

[See  19  R.  C.  L.  88,  69,  135;  3  R.  C. 
L.  Supp.  910,  914,  920;  see  also  note 
in  7  A.L.R.  472.] 


(Mr.  Justice  Holmes,  Mr.  Justice  McKenna,  Mr.  Justice  Brandeis,  and  Mr. 

Justice  McReynolds  dissent.) 


Cebtiorari  to  tihe  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  to  review  a  judgment  setting  aside  an  order  of  the  Federal  Trade 
Commission  requiring  the  respondent  company  to  discontinue  a  plan  for 
maintaining  resale  prices  of  its  products.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  M.  Beck,  Solicitor  The  illegality  of  the  methods  used 
General,  W.  H.  Fuller,  Marshall  B.     by  the  respondent  is  apparent  even 


Clarke,   and    Adrien    F.   Busick,   for 

plaintiff  in  certiorari : 

The  Beech-Nut  system  of  merchan- 
dising violates  the  Sherman  Law. 

Dr.  Miles  Medical  Co.  v.  John  D. 
Park  &  Sons  Co.  220  U.  S.  873,  55  L. 
ed.  502:,  81  Sup.  Ct.  Rep.  376;  John  D. 
Park  &  Sons  Co.  v.  Hartman,  12  L.R.A. 
(N.S.)  135,  82  C.  C.  A.  158,  153  Fed. 
24;  Boston  Store  v.  American  Graph- 
ophone  Co.  246  U.  S.  8,  62  L.  ed.  661, 
88  Sup.  Ct.  Rep.  257,  Ann.  Cas.  1918C, 
447;  United  States  v.  A.  Schrader's 
Son,  252  U.  S.  85,  64  L.  ed.  471,  40  Sup. 
Ct.  Rep.  251;  Frey  &  Son  v.  Cudahy 
Packing  Co.  256  U.  S.  208,  65  L.  ed. 
892,  41  Sup.  Ct.  Rep.  451 ;  Swift  &  Co. 
V.  United  States,  196  U.  S.  875,  49  L. 
ed.  518,  25  Sup.  Ct.  Rep.  276;  W.  W. 
Montague  &  Co.  v.  Lowry,  193  U.  S. 
38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep.  807. 


though  no  agreement  or  tacit  under- 
standing is  found  to  exist. 

Federal  Trade  Commission  v.  Gratz, 
263  U.  S.  421,  64  L.  ed.  998,  40  Sup. 
Ct.  Rep.  572. 

A  method  of  competition,  for  that 
is  what  "refusal  to  sell"  is,  while  in 
itself  legitimate,  is  not  an  unqualified 
right  to  be  exercised  in  individual  dis- 
cretion. 

Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
657,  43  L.  ed.  562,  19  Snp.  Ct.  Rep. 
281;  Aikens  v.  Wisconsin,  196  U.  S. 
194,  49  L.  ed.  154,  25  Sup.  Ct.  Rep.  3; 
American  Bank  &  T.  Co.  v.  Federal 
Reserve  Bank,  266  U.  S.  360,  66  L.  ed. 
983,  —  A.L.R.  — ,  41  Sup.  Ct.  Rep.  499. 

Mr.  Charles  Wesley  Dunn,  for  de- 
fendant in  certiorari: 

The  Sherman  Act  does  not  deprive 
a  manufacturer  or  trader  engaged  in 
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an  entirely  private  business,  and  ex- 
ercising his  own  independent  discre- 
tion in  the  normal  course  of  his  own 
individual  trade  without  any  purpose 
to  create  or  maintain  a  monopoly,  of 
his  right  freely  to  sell  his  own  law- 
fully possessed  property,  or  not,  and 
to  announce  in  advance  the  circum- 
stances under  which  he  will  refuse  to 
sell,  who,  when  he  does  sell,  imposes 
no  restraint  whatever  upon  the  right 
of  future  alienation  by  restrictive 
agreements,  since  that  act  was  enacted 
to  preserve  such  fundamental  right  of 
freedom  to  trade,  and  not  to  impair 
or  destroy  it. 

United  States  v.  Colgate  &  Co.  250 
U.  S.  300,  63  L.  ed.  992,  7  A.L.R.  443. 
39  Sup.  Gt.  Rep.  465;  United  States  v. 
A.  Schrader's  Son.  252  U.  S.  85,  64  L. 
ed.  471.  40  Sup.  Ct.  Rep.  251 ;  Federal 
Trade  Commission  v.  Gratz,  253  U.  S. 
421.  64  L.  ed.  993.  40  Sup.  Gt.  Rep. 
572 ;  Northern  Securities  Go.  v.  United 
States.  193  U.  S.  197.  48  L.  ed.  679,  24 
Sup.  Ct.  Rep.  436;  Dueber  Watch-Gase 
Mfg.  Go.  V.  E.  Howard  Watch  &  Clock 
Co.  14  G.  G.  A.  14,  35  U.  S.  App.  16, 
66  Fed.  637;  Great  Atlantic  &  P.  Tea 
Go.  V.  Cream  of  Wheat  Co.  141  C.  C.  A. 
694,  227  Fed.  46;  Greater  New  York 
Film  Rental  Co.  v.  Biograph  Co.  121 
C.  C.  A.  875,  203  Fed.  39;  Cudahy 
Packing  Go.  v.  Frey  &  Son,  171  C.  C.  A. 
661,  261  Fed.  65;  Dr.  Miles  Medical 
Co.  v.  John  D.  Park  &  Sons  Co.  220 
U.  S.  873,  56  L.  ed.  502,  31  Sup.  Ct 
Rep.  876;  Boston  Store  v.  American 
Graphophone  Go.  246  U.  S.  8,  62  L.  ed. 
661,  38  Sup.  Gt  Rep.  257,  Ann.  Gas. 
1918G,  447. 

The  great  remedial  purposes  con- 
templated by  Congress  in  passing  the 
Federal  Trade  Commission  Act  is  that 
stated,  to  wit,  to  supplement  and 
strengthen  the  Sherman  Act,  and  thus 
more  completely  and  effectually  to 
preserve  and  protect  the  fundamental 
right  of  freedom  to  trade,  existing  at 
coDomon  law. 

United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed. 
1007,  17  Sup.  Ct.  Rep.  540;  Binns  v. 
United  States,  194  U.  S.  486,  48  L.  ed. 
1087,  24  Sup.  Ct.  Rep.  816;  McLean  v. 
United  States,  226  U.  S.  374,  57  L.  ed. 
260,  33  Sup.  Ct.  Rep.  122;  Pennsyl- 
vania R.  Co.  V.  International  Coal  Min. 
Co.  230  U.  S.  184,  57  L.  ed.  1446,  33 
Sup.  Ct  Rep.  893,  Ann.  Cas.  1915A. 
315;  Lapina  v.  Williams,  232  U,  S.  78, 
68  L.  ed.  515,  34  Sup.  Ct.  Rep.  196; 
United  States  v.  Coca  Cola  Go.  241  U. 


S.  265.  60  L.  ed.  995.  36  Sap.  Ct.  Rep. 
673,  Ann.  Gas.  1917C.  487;  Camiaetti 
V.  United  States,  242  U.  S.  470,  61  L. 
ed.  442,  L.R.A.1917F.  502,  37  Sup.  Ct 
Rep.  192,  Ann.  Cas.  1917B,  1168;  Unit- 
ed States  V.  St  Paul,  M.  &  M.  R.  Go. 
247  U.  S.  310,  62  L.  ed.  1130, 88  Sup.  Ct. 
Rep.  626;.  Duplex  Printing  Press  Co. 
V.  Deering,  254  U.  S.  443,  65  L..ed.  349, 
16  A.L.R.  196,  41  Sup.  Gt  Rep.  172; 
Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  66  L.  ed,  619,  34  L.R.A.(N.S.) 
834,  31  Sup.  Gt.  Rep.  502,  Ann.  Cas. 
1912D,  734;  Texas  &  P.  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S. 
197,  40  L.  ed.  940,  5  Inters.  Com.  Rep. 
405,  16  Sup.  Ct.  Rep.  666. 

The  right  of  one  freely  to  sell  his 
own  lawfully  possessed  property  or 
not,  as  he  pleases,  for  any  reason  he 
pleases,  to  whom  he  pleases,  and  to 
announce  in  advance  the  circum- 
stances under  which  he  will  refuse  to 
sell,  does  not  constitute  an  "unfair 
method  of  competition"  within  the 
meaning  of  §  5  of  the  Federal  Commis- 
sion Act,  any  more  than  it  constitutes 
"unfair  competition"  at  common  law. 

Federal  Trade  Commission  v.  Gratz, 
253  U.  S.  421.  64  L.  ed.  993.  40  Sup. 
Gt.  R6p.  572;  United  States  v.  A. 
Schrader's  Son.  252  U.  S.  85.  64  L.  ed. 
471,  40  Sup.  Gt  Rep.  251;  United 
States  V.  Colgate  &  Go.  250  U.  S.  300, 
63  L.  ed.  992.  7  A.L.R.  448,  89  Sup.  Ct 
Rep.  465;  Standard  Oil  Go.  v.  United 
States.  221  U.  S.  1.  56  L.  ed.  619.  34 
L.R.A.(Ni;.)  884,  81  Sup.  Gt  Rep.  502, 
Ann.  Cas.  1912D,  784;  United  States 
V.  American  Tobacco  Go.  221  U.  S. 
106,  65  L.  ed.  663,  31  Sup.  Gt  Rep. 
632;  Hitchman  Coal  &  Coke  Go.  v. 
Mitchell,  245  U.  S.  229.  62  L.  ed.  260, 
L.R.A.1918C,  497.  38  Sup.  Ct  Rep.  65. 
A^n.  Cas.  1918B.  461;  International 
News  Service  v.  Associated  Press,  248 
U.  S.  216,  63  L.  ed.  211,  2  A.L.R.  293, 
39  Sup.  Gt.  Rep.  68. 

And  if  §  5  of  the  Federal'  Trade 
Commission  Act  may  be  construed  and 
is  applied  to  deprive  a  manufacturer 
or  trader  engaged  in  an  entirely  pri- 
vate business,  and  exercising  his  own 
independent  discretion  in  the  normal 
course  of  his  own  individual  trade,  of 
his  right  freely  to  sell  his  own  law- 
fully possessed  property,  then  that 
section  must  be  held  to  violate  the 
5th  Amendment  to  the  Constitution  of 
the  United  States  and  to  be  void,  be- 
cause it  thereby  deprives  such  manu- 
facturer or  trader  of  his  liberty  and 
property  without  due  process  of  law. 
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52  L.  ed.  436,  28  Sup.  a.  Rep.  277,  13 
Ann.  Gas.  764;  Gooley,  Torts,  p.  278. 

The  theory  upon  which  the  commis- 
sion predicates  its  charge  and  conclu- 
sion that  the  refusal-to-sell  policy  of 
the  Beech-Nut  Packing  Company  in- 
volves the  use  of  an  unfair  method  of 
competition  outlawed  by  §  6  is  conclu- 
sively established  to  be  without  any 
support  or  justification  whatever, 
either  in  fact  or  law,  when  tested  by 
the  agreed  facts  and  the  applicable 
and  indisputable  principles  of  law. 

United  States  v.  Colgate  &  Co.  250 
U.  S.  300,  63  L.  ed.  992,  7  A.L.R.  443, 
39  Sup.  Ct.  Rep.  465;  Federal  Trade 
Commission  v.  Gratz,  253  U.  S.  421, 
64  L.  ed.  993,  40  Sup.  Ct.  Rep.  672;  Dr. 
Miles  Medical  Co.  v.  John  D.  Park  & 
Sons  Co.  220  U.  S.  373,  55  L.  ed.  502, 
81  Sup.  Ct.  Rep.  376;  Great  Atlantic 
&  P.  Tea  Co.  v.  Cream  of  Wheat  Co. 
224  Fed.  666. 

Section  5  of  the  Federal  Commis- 
sion Act  cannot,  consistently  with  the 
due  process  clause  of  the  5th  Amend- 
ment to  the  Constitution  of  the  United 
States,  be  construed  and  applied  to 
deprive  the  Beech-Nut  Packing  Com- 
pany of  its  fundamental  right  so  to 
refuse  to  sell  its  own  products  to  deal- 
ers who  are  not  desired  by  it  as  cus- 
tomers. 

Missouri  P.  R.  Co.  v.  Nebraska,  164 
U.  S.  403,  41  L.  ed.  489,  17  Sup.  Ct. 
Rep.  130;  AUgeyer  v.  Louisiana,  165 
U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct. 
Rep.  427;  Adair  v.  United  States, 
208  U.  S.  161,  52  L.  ed.  436,  28  Sup. 
Ct.  Rep.  277,  13  Ann.  Gas.  764;  Gren- 
ada Lumber  Go.  v.  Mississippi,  217 
U,  S.  433,  54  L.  ed.  826,  30  Sup.  Ct. 
Rep.  535;  Great  Atlantic  &  P.  Tea  Co. 
V.  Cream  of  Wheat  Co.  supra;  Logan 
V,  United  States,  144  U.  S.  263,  36  L. 
ed.  429,  12  Sup.  Ct.  Rep,  617;  North 
Carolina  v.  Vanderford,  35  Fed.  282; 
Weimer  v.  Bunbury,  SO  Mich.  201. 

Mr.  Justice  Day  delivered  the 
opinion  of  the  court:  ' 

This  case  is  here  upon  a  writ  of 
certiorari  to  the  United  States  cir- 
cuit court  of  appeals  for  the  second 
circuit,  which  court  set  aside  an  or- 
der of  tiie  Federal  Trade  Commis- 
sion, requiring  the  Beech-Nut  Pack- 
ing Company,  a  corporation  en- 
gaged in  the  manufacture  and  sale 
of  food  and  other  products  through- 
oat  the  United  States,  to  cease  and 


resale  oi  iis  proaucis.'  zt>4  vea.  sso. 

The  commission  cotademned  the 
plan  as  an  unfair  method  of  com- 
petition, within  the  meaning  of  §  5 
«f  the  Federal  Trade  Commission 
Act.  38  Stat,  at  L.  719,  chap.  311, 
Comp.  Stat.  §  8836e,  4  Fed.  Stat. 
Anno.  2d  ed.  p.  577. 

In  tlie  original  complaint  it  was 
charged  that,  In  order  to  accomplish 
the  illegal  purpose  intended,  the 
Beech-Nut  Company  required  its 
purchasers  to  agree  to  maintain  or 
resell  such  products  at  standard 
selling  prices,  and  that,  for  the  pur- 
pose of  maintaining  such  standard 
resale  prices,  and  for  the  purpose  of 
inducing  and  compelling  its  custom- 
ers to  maintain  and  keep  such 
standard  prices,  the  company  re- 
fused to  sell  its  products  to  custom- 
ers and  dealers  who  would  not  agree 
to  maintain  such  specified  standard 
resale  prices,  and  who  did  not  resell 
such  products  at  the  specified  stand- 
ard selling  prices  fixed  and  deter- 
mined by  the  company.  By  stipula- 
tion before  trial  the  complaint  was 
amended  so  as  to  charge :  That  the 
Beech-Nut  Company  has  adopted 
and  enforced  a  system  of  fixing  and 
maintaining  certain  specified  stand- 
ard prices  at  which  its  chewing  gum 
and  food  products  shall  be  resold  by 

*  "Now,  therefore,  it  is  ordered,  that  re- 
spondent, the  Beech-Nut  Packing  Com- 
pany, its  officers,  directors,  agents,  serv- 
ants, and  employees,  cease  and  desist  from 
directly  or  indirectly  recommending,  re- 
quiring, or  by  any  means  bringing  about 
the  resale  of  Beech-Nut  products  by  dis- 
tributors, whether  at  wholesale  or  retail, 
according  to  any  system  of  prices  fixed  or 
established  by  respondent,  and  more  par- 
ticularly by  any  or  all,  of  the  following 
means: 

"1.  Refusing  to  sell  to  any  such  distribu- 
tors because  of  their  failure  to  adhere  to 
any  such  system  of  resale  prices; 

"2.  Refusing  to  sell  to  any  such  dis- 
tributors because  of  their  having  resold  re- 
spondent's said  products  to  other  distribu- 
tors who  have  failed  to  adhere  to  any  such 
system  of  resale  prices; 

"3.  Securing  or  seeking  to  secure  the  co- 
operation of  its  distributors  in  maintain- 
ing or  enforcing  any  such  system  of  resale 
prices; 

"4.  Carrying  out  or  causing  others  to 
carry  out  a  resale  price  maintenance  pol- 
icy by  any  other  means." 
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purchasers  thereof,  including  job- 
bers, wholesalers,  and  retailers, 
with  the  purpose  and  eifect  of  se- 
curing the  trade  of  such  jobbers, 
wholesalers,  and  retailers,  and  of 
enlisting  their  active  support  and 
co-operation  in  enlarging  the  sale  of 
respondent's  products,  to  the  preju- 
dice of  its  competitors,  who  do  not 
require  and  enforce  the  mainte- 
nance of  resale  prices  for  their 
products;  and  with  the  purpose  and 
effect  of  eliniinating  competition  in 
prices  among  all  jobbers,  wholesal- 
ers, and  retailers,  respectively,  en- 
gaged in  handling  the  products 
manufactured  by  the  company, 
thereby  depriving  such  distributors 
of  their  right  to  sell,  and  preventing 
them  from  selling,  its  products  at 
such  prices  as  they  may  deem  to  be, 
and  as  are,  adequate  and  warranted 
by  their  respective  selling  costs  and 
efficiency,  and  with  various  other 
effects;  and  that  the  company,  as  a 
means  of  making  effective  its  sys- 
tem of  resale  prices,  and  of  inducing 
and  compelling  its  customers  and 
the  dealer  customers  of  its  custom- 
ers to  maintain  such  resale  prices, 
has  for  more  than  two  years  last 
past:  Made  it  generally  known  to 
jobbers,  wholesalers,  and  retailers, 
respectively,  that  it  required  and  in- 
sisted that  they  should  sell  its  prod- 
ucts at  the  resale  prices  so  fixed  by 
it,  and  refused  to  sell  to  jobbers, 
wholesalers,  or  retailers  not  main- 
taining such  prices;  that  the  com- 
pany threatened  to  and  did  refuse  to 
sell  to  all  jobbers,  wholesalers,  and 
retailers  who  failed  to  maintain  the 
resale  prices  so  fixed  by  it,  or  who 
sold  to  other  distributors  who  failed 
to  maintain  such  prices;  induced  or 
compelled  the  jobbers,  wholesalers, 
and  retailers,  by  divers  other 
means,  not  only  to  maintain  its  re- 
sale prices  so  fixed,  but  also  to  dis- 
continue selling  its  products  to  other 
jobbers,  wholesalers,  and  retailers 
who  did  not  maintain  such  resale 
prices;  that  the  company  caused  the 
diversion  of  retailers'  orders  away 
from  jobbers  and  wholesalers  who 
did  not  maintain  such  resale  prices 
so  fixed  by  it,  or  who  had  resold  its 


products  to  other  jobbers,  whole- 
salers, or  retailers  who  had  failed 
to  maintain  such  resale  prices,  and 
caused  such  orders  to  be  given  to 
other  jobbers  and  wholesalers  who 
had  maintained  such  resale  prices 
and/or  had  refused  to  supply  other 
jobbers,  wholesalers,  and  retailers 
failing  to  maintain  such  prices ;  that 
the  company  solicited  and  secured 
the  co-operation  of  wholesalers,  job- 
bers, and  retailers  in  reporting 
price  cutters,  all  in  pursuance  of  its 
efforts  to  ascertain  the  names  of  all 
distributors  of  its  products  who  had 
failed  to  maintain  the  resale  prices 
fixed  by  it,  and/or  who  had  resold 
to  other  jobbers,  wholesalers,  and 
retailers  failing  to  maintain  such 
prices;  that  it  entered  in  card  rec- 
ords kept  by  it  the  names  of  all  deal- 
ers reported  to  it,  either  in  this  or 
other  ways,  as  not  maintaining 
its  resale  prices,  or  as  selling  to 
other  distributors  not  maintaining 
such  prices,  and  has  taken  various 
measures  to  prevent  all  such  deal- 
ers from  obtaining  further  ship- 
ments of  its  products  from  any 
source  until  it  has  received  from 
them  declarations,  promises,  assur- 
ances, statements,  or  other  similar 
expressions,  to  the  effect  that,  in  the 
future,  such  dealers  intend  to  and 
will  sell  such  products  at  the  resale 
prices  fixed  by  the  cdhipany,  and 
will  refrain  from  selling  the  same  to 
other  jobbers,  wholesalers,  and  re- 
tailers failing  to  maintain  such 
prices;  that  respondent  employed 
various  other  means  and  methods 
for  the  enforcement  of  its  system  of 
maintaining  resale  prices. 

The  case  was  heard  before  the 
commission  upon  an  agreed  state- 
ment of  facts,  from  which,  among 
other  things,  it  found: 

The  Beech-Nut  Packing  Com- 
pany customarily  markets  its  prod- 
ucts principally  through  jobbers  and 
wholesalers  in  the  grocery,  drug, 
candy,  and  tobacco  lines,  who  in 
turn  resell  to  retailers  in  these  lines. 
Such  wholesale  and  retail  dealers 
are  selected  as  desirable  customers 
because  they  are  known  or  believed 
to  be  of  good  credit  standing;  will- 
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suggested  by  the  company,  and  who 
do  resell  at  such  prices ;  are  willing 
to  refuse  to  sell  and  who  do  refuse 
to  sell  to  jobbers,  wholesalers,  and 
retailers  who  do  not  resell  at  the 
resale  prices  suggested  by  the  com- 
pany, and  who  do  not  sell  to  such 
jobbers,  wholesalers,  and  retailers, 
who  in  other  respects  are  good  and 
satisfactory  merchandisers.  Such 
joiners,  wholesalers,  and  retailers 
are  designated  by  the  company  as 
"selected"  or  "desirable"  dealers. 
In  a  few  instances  the  company  also 
sells  "direct"  to  certain  large  re- 
tailers who  are  selected  as  the  job- 
bers, wholesalers,  and  retailers. 
The  total  number  of  such  dealers, 
handling  the  products  of  the  com- 
pany, includes  the  greater  portion  of 
the  jobbers,  wholesalers,  and  retail- 
ers, respectively,  in  the  grocery 
trades,  and  a  large  proportion  of  the 
jobbers,  wholesalers,  and  retailers 
in  the  drug,  candy,  and  tobacco 
trades,  respectively,  throughout  the 
United  States. 

The  company  has  adopted  and 
maintained,  ana  still  maintained,  at 
the  time  complaint  was  filed  by  the 
conunission,  in  the  sale  and  distri- 
bution of  its  products,  a  policy 
known  as  the  "Beech-Nut  Policy," 
and  requests  the  co-operation  there- 
in of  all  dealers  selling  the  products 
manufactured  by  it,  dealing  with 
each  customer  separately. 

In  order  to  secure  such  co-oper- 
ation and  to  carry  out  the  Beech- 
Nut  Policy  the  company: 

Issues  circulars,  price  Usts,  and 
letters  to  the  trade  generally,  show- 
ing suggested  uniform  reside  prices, 
both  wholesale  and  retail,  to  be 
charged  for  Beech-Nut  products. 

Requests  and  insists  that  the  se- 
lected jobbers,  wholesalers,  and  re- 
tailers sell  only  to  such  other  job- 
bers, wholesalers,  and  retailers  as 
have  been  and  are  willing  to  re- 
sell and  do  resell  at  the  prices 
so  suggested  by  the  company; 
and  requests  and  insists  that  such 
jobbers^  wholesalers,  and  retailers 
discontinue  selling  to  other  jobbers, 
wholesalers,  and  retailers  who  fail 


by  the  company, 

.<<i!Sakes  it  known  broadcast  to  such 
selected  jobbers,  wholesalers,  and 
retailers,  whether  sold  "direct"  or 
not,  thsiit  if  they,  or  any  of  them, 
fail  to  sell  at  the  resale  prices  sug- 
gested by  the  company,  it  will  abso- 
lutely refuse  to  sell  further  supplies 
of  its  product  to  them,  or  any  of 
them,  and  will  also  absolutely  re- 
fuse to  sell  to  any  jobbers,  whole- 
salers, and  retailers  whatsoever  who 
sell  to  other  jobbers,  wholesalers, 
and  retailers  failing  to  resell  at  the 
prices  suggested  by  the  company.^,^' 

The  company,  in  the  carrying  oot 
of  its  policy,  has  refused  and  does 
refuse  to  sell  its  products  to  practi- 
cally all  such  jobbers,  wholesalers, 
and  retailers  as  do  not  sell  at  the 
prices  so  suggested  l^  it.  It  has 
refused  and  does  refuse  to  sell  to 
practically  all  such  jobbers,  whole- 
salers, and  retailers  reselling  to 
other  jobbers,  wholesalers,  and  re-' 
tailers  who  have  failed  to  resell  at 
the  prices  so  suggested  by  it.  It 
has  refused  and  does  refuse  to  sell 
to  practically  all  so-called  mail-or- 
der houses  engaged  In  interstate 
commerce,  on  i£e  ground  that  such 
mail-order  houses  frequently  sell  at 
cut  prices,  and  has  refused  and  does 
refuse  to  sell  to  practically  all  job- 
bers, wholesalers,  and  retailers  who  - 
sell  its  products  to  such  mail-order 
houses.  It  has  refused  and  does  re- 
fuse to  sell  to  practically  all  so- 
called  price  cutters.  It  hias  main- 
tained and  does  maintain  a  large 
force  of  so-called  specialty  salesmen 
or  representatives  who  call  upon  the 
retail  trade  and  solicit  orders  there- 
from to  be  filled  through  jobbers  and 
wholesalers,  which  orders  are  com- 
monly known  in  the  trade  as  "turn- 
over orders;"  its  salesmen,  under 
respondent's  Instructions,  have  re- 
fused and  do  refuse  to  accept  any 
such  turnover  orders  to  be  filled 
through  jobbers  and  wholesalers 
who  themselves  sell  or  have  sold  at 
less  than  the  suggested  resale  prices, 
or  sell  or  have  sold  to  jobbsrs, 
wholesalers,  and  retailers  who  sell 
or  have  sold  at  less  than  such  sug- 
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gested  resale  prices;  and  in  such 
cases  has  requested  such  retailers 
to  name  other  jobbers. 

The  company  has  and  does  rein- 
state as  distributors  of  its  product 
jobbers,  wholesalers,  and  retailers 
previously  cut  off  or  withdrawn 
from  the  list  of  selected  jobbers, 
wholesalers,  and  retailers  for  fail- 
ure to  resell  at  the  prices  suggested 
by  it,  and  for  selling  to  distributors 
who  do  not  maintain  such  suggested 
resale  prices,  upon  the  basis  of  dec- 
larations, assurances,  statements, 
promises,  and  similar  expressions, 
as  the  case  may  be,  by  such  distrib- 
utors, respectively,  which  satisfy 
the  company  that  such  distributors 
will  thereafter  resell  at  the  prices 
suggested  bv  it,  and  will  refuse  to 
sell  to  distributors  who  do  not  maiut 
tain  such  suggested  resale  prices. 

The  company  has  added  and  does 
add  to  its  list  of  new  distributors, 
concerns  reported  by  its  representa- 
*tives  as  declaring  that  tiiey  intend 
to  and  will  resell  at  the  prices  sug- 
gested by  it,  and  will  refuse  to  sell 
to  those  who  do  not  maintain  such 
suggested  resale  prices.  It  has  uti- 
'lized  a  system  of  key  numbers  or 
symbols  stamped  or  marked  upon 
the  cases  containing  the  "Beech-Nut 
Brand"  products,  thus  enabling  it, 
for  any  purpose  whatsoever,  to  as- 
•  certain  the  identity  of  the  distrib- 
utors from  whom  such  products 
were  purchased;  and  that  repeat- 
edly, when  instances  of  price  cut- 
ting have  been  reported  to  it  by  the 
selected  wholesalers  and  retailers, 
or  ascertained  in  other  ways,  its 
salesmen  and  representatives  have 
been  instructed  by  it  to  investigate, 
and  that  in  pursuance  of  these  in- 
structions they  have,  by  means  of 
these  key  numbers  or  symbols, 
traced  the  price  cutters  from  whom 
the  goods  have  been  obtained,  and 
have  thus  ascertained  the  identity 
of  such  price  cutters,  and  have  also 
thus  traced  and  ascertained  the 
identity  of  distributors  from  whom 
price  cutters  have  purchased 
"Beech-Nut  Brand'*  products;  and 
has  thereafter  refused  to  supply  all 
such    dealers    with    its    products, 


whether  such  dealers  were  them- 
selves cutting  the  suggested  resale 
prices,  or  were  selling  to  dealers 
cutting  the  suggested  resale  prices. 
The  company  has  and  does  main- 
tain  card   records   containing   the 
names    of    thousands    of    jobbing, 
wholesale,  and  retail  distributors, 
including  the  selected  distributors, 
and  in  furtherance  of  its  refusal  to 
sell  goods  either  to  distributors  sell- 
ing at  less  than  the  suggested  re- 
sale price,  or  to  distributors  selling 
to  otiier  distributors  selling  at  less 
than  the  suggested  resale  prices, 
has  listed  upon  those  cards,  bearing 
the  names  of  such  distributors,  the 
words    "Undesirable — Price     Cut^ 
ters,"  "Do  Not  Sell,"  or  "D.  N.  S.," 
the  abbreviation  for  "Do  Not  Sell," 
or  expressions  of  a  like  character, 
to  indicate  that  the  particular  dis- 
tributor was  in  the  future  not  to  be 
supplied  with  respondent's  goods  on 
account  of  failure  to  maintain  the 
suggested  resale  prices,  or  on  ac- 
count of  failure  to  discontinue  sell- 
ing  to    dealers    failing    to   main- 
tain such  suggested  resale  prices. 
Where  the  company  has  received 
declarations,      assurances,     state- 
ments,   promises,    or    similar    ex- 
pressions,   as    the    case    may    be, 
by   distributors,    which    satisfy  it 
that  such  distributors  will  resell  at 
the  prices  suggested  by  it,  and  dis- 
continue    selling    to     distributors 
failing  to  maintain  the  resale  prices 
suggested  by  it,  it  has  issued  in- 
structions to  "clear  the  record,"  or 
directions  of  similar  import,  nota- 
tion of  which  is  made  on  the  cards, 
and   it   has   thereafter   permitted 
shipments   of   its   products   to   be 
made  to  such  distributors ;  and  such 
distributors  to  whom  shipments  are 
thus  allowed  to  go  forward  consti- 
tute the  company's  list  of  so-called 
"selected"  jobbers,  wholesalers,  and 
retailers,    and    no    distributor    is 
thus  listed  on  such  card  record  as 
one  to  whom  goods  are  allowed  to 
go  forward  who  fails  to  maintain 
the  resale  prices  suggested  by  it,  or 
sells  to  distributors  failing  to  resell 
at  such  suggested  price;  and  when 
a  jobber,  wholesaler,  or  retailer  is 
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BUgsrested  retail  prices,  and  has  been 
entered  in  the  card  records  as  one 
to  whom  shipments  should  not  go 
forward,  respondent  notifies  those 
jobbers,  wholesalers,  and  retailers 
who  supply  the  distributor,  of  this 
fact,  and  also  notifies  its  specialty 
salesmen,  and  gives  similar  notices 
to  such  jobbers,  wholesalers,  and  re- 
tailers, and  to  its  special^  sales- 
men, when  reinstatements  are  made 
in  its  list  of  "selected"  jobbers, 
wholesalers,  and  retailers. 
'The  circuit  court  of  appeals  was 
of  opinion  that  the  only  difference 
between  the  price-fixing  policy  con- 
demned as  unlawful  in  Dr.  Miles 
Medical  Co.  v.  John  D.  Park  &  Sons 
Co.  220  U.  S.  373,  55  L.  ed.  502,  81 
Sup.  Ct.  Rep.  376,  and  the  price- 
fixing  plan  embodied  in  the  Beech- 
Nut  Policy,  was  that,  in  the  former 
case,  there  was  an  agreement  in 
writing,  while  in  this  case  the  suc- 
cess or  failure  of  the  plan  depended 
upon  a  tacit  understanding  with 
purchasers  and  prospective  purchas- 
ers. While  it  expressed  its  difficulty 
in  suing  any  difference  between  a 
written  agreement  and  a  tacit  Un- 
derstanding in  their  effect  upon 
the  restraint  of  trade,  it,  neverthe- 
less, regarded  the  case  as  governed 
by  tiie  decision  of  this  court  in  Unit- 
ed States  V.  Colgate  &  Co.  250  U.  S. 
300,  68  L.  ed.  992,  7  A.L.R.  448,  39 
Sup.  Ct.  Rep.  465,  and,  accordingly, 
held  that  the  commission  had  ex- 
ceeded its  power  in  making  the  or- 
^   der  appealed  from. 

The  Colgate  Case  was  prosecuted 
under  the  Sherman  Anti-trust  Act, 
and  came  to  this  court  under  the 
Criminal  Appeals  Act.  We  therein 
held  that  this  court  must  accept  the 
construction  of  the  indictment  as 
made  in  the  district  court ;  and  that, 
upon  such  construction,  the  only  act 
charged  amounted  to  the  exercise  of 
the  right  of  the  trader  or  manufac- 
turer, engaged  in  private  business, 
to  exercise  his  own  discretion  as 
to  tiiose  with  whom  he  would  deal, 
and  to  announce  the  circumstances 
under  which  he  would  refuse  to  sell, 
and  that,  thus  interpreted,  no  act 


amounted  to  a  violation  of  the  Sher- 
man Act  prohibiting  monopcdies, 
contracts,  combinations,  and  con- 
spiracies in  restraint  of  interstate 
commerce. 

In  the  subsequent  case  of  United 
States  V.  A.  Schrader's  Son,  252  U. 
S.  85,  64  L.  ed.  471,  40  Sup.  Ct.  Rep. 
251,  this  court  had  occasion  to  deal 
with  a  case  under  the  Criminal  Ap- 
peals Act,  wherein  liiere  was  a 
charge  that  a  manufacturer  sold  to 
manufacturers  in  several  states  un- 
der an  agreement  to  observe  certain 
resale  prices  fixed  by  the  vendor, — 
which  we  held  to  be  a  violation  of 
the  Sherman  Anti-trust  Act.  In  re- 
ferring to  the  Colgate  Case,  we  said : 
"The  court  below  misapprehended 
the  meaning  and  effect  of  the  opin- 
ion and  judgment  in  that  cause.  We 
had  no  intention  to  overrule  or 
modify  the  doctrine  of  Dr.  Miles 
Medical  Co.  v.  John  D.  Park  &  Sons 
Co.  [220  U.  S.]  where  the  effort 
was  to  destroy  the  dealers'  inde- 
pendent discretion  through  restric- 
tive agreements.  Under  the  ante?" 
pretation  adopted  by  the  trial  court 
and  necessarily  accepted  by  us,  the 
indictment  failed  to  charge  that 
Colgate  &  Company  made  agree- 
ments, either  express  or  implied, 
which  undertook  to  obligate  vendees 
to  observe  specified  resale  prices; 
and  it  was  treated  'as  alleging  only 
recognition  of  the  manufacturer's 
undoubted  right  to  specify  resale 
prices  and  refuse  to  deal  with  any- 
one who  failed  to  maintain  the 
same.'  " 

In  the  still  later  case  of  Frey  & 
Son  V.  Cudahy  Packing  Co.  256  U. 
S.  208,  65  L.  ed.  892,  41  Sup.  Ct. 
Rep.  451,  wherein  this  court  again 
had  occasion  to  consider  the  subject, 
it  was  said  of  the  previous  decisions 
in  United  States  v.  Colgate  &  Co. 
and  United  States  v.  A.  Schrader's 
Son,  supra:  "Apparently  the  for- 
mer case  was  misapprehended.  The 
latter  opinion  distinctly  states  that 
the  essential  agreement,  combina- 
tion, or  conspiracy  might  be  implied 
from  a  course  of  dealing  or  other 
circumstances." 
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By  these  decisions  it  is  settled 
that,  in  prosecutions  under  the  Sher- 
man Act,  a  trader  is  not  guilty  of 
violating  its  terms  who  simply  re- 
fuses  to  sell  to  others,  and  he  may 
withhold  his  goods 
"mbZl't'il™  in  from  those  who 
't^'j:ilSL^JLnn  Will  not  sell  them  at 
Ae«-<niiint«inins  the  pnccs  which  he 

""•'*  price..  gjj^g    f^j^    ^jjgjj.    j^_ 

sale.  He  may  not,  consistently  with 
the  act,  go  beyond  the  exercise  of 
this  right,  and  by  contracts  or 
combinations,  express  or  implied, 
unduly  hinder  or  obstruct  the  free 
and  natural  flow  of  commerce  in  the 
channels  of  interstate  trade. 

The  Sherman  Act  is  not  involved 
here  except  in  so  far  as  it  shows  a 
declaration  of  public  policy,  to  be 
considered  in  determining  what  are 
unfair  methods  of  competition, 
which  the  Federal  Trade  Commis- 
sion is  empowered  to  condemn  and 
suppress.  The  case  now  before  us 
was  begun  under  the  Federal  Trade 
Commission  Act,  which  was  intend- 
ed to  supplement  previous  anti-trust 
legislation.  See  Report  No.  597  of 
the  Senate  Committee  on  Interstate 
Commerce,  June  13,  1914,  63d  Con- 
gress, 2d  Session.  That  act  declares 
unlawful  "unfair  methods  of  com- 
petition," and  gives  the  commission 
authority,  after  hearing,  to  make 
orders  to  compel  the  discontinuance 
of  such  methods.  What  shall  con- 
stitute unfair  methods  of  competi- 
tion denounced  by  the  act  is  left 
without  specific  definition.  Con- 
gress deemed  it  better  to  leave 
the  subject  without  precise  defi- 
nition, and  to  have  each  case 
determined  upon  its  own  facts, 
owing  to  the  multifarious  means 
by  which  it  is  soiight  to  effec- 
tuate such  schemes.  The  com- 
mission, in  the  first  instance, 
subject  to  the  judicial  review  pro- 
vided, has  the  determination  of  prac- 
tices which  come  within  the  scope 
of  the  act.  See  Report  No.  597 
Senate  Committee  on  Interstate 
Commerce,  June  13,  1914,  63d  Con- 
gress, 2d  Session. 

Of  the  Federal  Trade  Commission 
Act  we  said,  in  Federal  Trade  Com- 


mission v.  Gratz,  263  U.  S.  421,  427, 
64  L.  ed.  993,  995,  40  Sup.  Ct.  Rep. 
572:  "The  words  'unfair  methods 
of  competition'  are  not  defined  by 
the  statute,  and  their  exact  meaning 
is  in  dispute.  It  is  for  the  courts, 
not  the  commission,  ultimately  to 
determine,  as  matter  of  law,  what 
they  include.  They  are  clearly  in- 
applicable to  practices  never  hereto- 
fore regarded  as  opposed  to  good 
morals  because  characterized  by  de- 
ception, bad  faith,  fraud,  or  oppres- 
sion, or  as  against  public  policy 
because  of  their  dangerous  tendency 
unduly  to  hinder  competition  or  cre- 
ate monopoly.  -The  act  was  cer- 
tainly not  intended  to  fetter  free 
and  fair  competition  as  commonly 
understood  and  practiced  by  hon- 
orable opponents  in  trade." 

If  the  "Beech-Nut  System  of  Mer- 
chandising" is  against  puUic  policy 
because  of  "its  dangerous  tendency 
unduly  to  hinder  competition  or  to 
create  monopoly,"  it  was  within  the 
power  of  the  commission  to  make 
an  order  forbidding  its  continua- 
tion. We  have  already  seen  to  what 
extent  the  declaration  of  public  pol- 
icy, contained  in  the  Sherman  Act, 
permits  a  trader  to  go.  The  facts 
found  show  that  the  Beech-Nut  sys- 
tem goes  far  beyond  the  simple  re- 
fusal to  sell  goods  to  persons  who 
will  not  sell  at  stated  prices,  which, 
in  the  Colgate  Case,  was  held  to  be 
within  the  legal  right  of  the  pro- 
ducer. 

The  system  here  disclosed  neces- 
sarily constitutes  a  scheme  which  re- 
strains the  natural 
flow  of  commerce  -rJ2i'p.'?.Vii2i" 
and  the  freedom  of  power  ot  redeni 
competition  in  the  SSi**  *"""""- 
channels  of  inter- 
state trade  which  it  has  been  the 
purpose  of  all  the  anti-trust  acts  to 
maintain.  In  its  practical  operation 
it  necessarily  constrains  the  trader, 
if  he  would  have  the  products  of  the 
Beech-Nut  Company,  to  maintain 
the  prices  "suggested"  by  it.  If  he 
fails  so  to  do,  he  is  subject  to  be 
reported  to  the  company,  either  by 
special  agents,  numerous  and  active 
in  that  behalf,  or  by  dealers  whose 
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system  and  the  prices  fixed  by  it. 
Furthermore,  he  is  enrolled  upon  a 
list  known  as  "Undesirable — ^Price 
Cutters,"  to  whom  goods  are  not 
to  be  sold,  and  who  are  only  to  be 
reinstated  as  one  whose  record  is 
"clear,"  and  to  whom  sales  may  be 
made,  upon  his  giving  satisfactory 
assurance  that  he  will  not  resell  the 
goods  of  the  company  except  at  the 
prices  suggested  by  it,  and  will  re- 
fuse to  sell  to  distributors  who  do 
not  maintain  such  prices.    * 

From  this  course  of  conduct  a 
court  may  infer,  indeed,  cannot  es- 
cape the  conclusion,  that  competi- 
tion among  retail  distributors  is 
practically  suppressed,  for  all  who 
would  deal  in  the  company's  prod- 
ucts are  constrained  to  sell  at  the 
suggested  prices.  Jobbers  and 
wholesale  dealers  who  would  sup- 
ply the  trade  may  not  get  the 
goods  of  the  company,  if  they 
sell  to  those  who  do  not  observe 
the  prices  indicated,  or  who  are 
on  the  company's  list  of  unde- 
sirables, until  they  are  restored 
to  favor  by  satisfactory  assurances 
of  future  compliance  with  the  com- 
pany's schedules  of  resale  prices. 
Nor  is  the  inference  overcome  by  the 
conclusion  stated  in  the  commis- 
sion's findings  that  the  merchan- 
dising conduct  of  the  company  does 
not  constitute  a  contract  or  con- 
tracts whereby  resale  prices  are 
fixed,  maintained,  or  enforced.  The 
specific  facta  found  show  suppres- 
jtion  of  the  freedom  of  cdinpedtion 
""  __m^iBS8  in  which'  the  company 
secures  the  co-operation  of  its  dis- 
tributors and  customers,  which  are 
quite  as  effectual  as  agreements,  ex- 
press or  implied,  intended  tp  accom- 
pliiih  fhe  same,  purpose.  By  these 
""inetho'ds  the  company,  although 
selling  its  products  at  prices  satis- 
factory to  it,  is  enabled  to  prevent 
competition  in  their  subsequent 
disposition  by  preventing  all  who 
do  not  sell  at  resale  prices  fixed  by  it 
from  obtaining  its  goods. 

Under  the  facts  established  we 
have  no  doubt  of  the  authority  and 
]K>wer  of  the  commission  to  order 


trading,  such  as  are  embodied  in 
the  system  of  the  Bee<ih-Nut  Com- 
pany. 

We  are,  however,  of  opinion  that 
the  order  of  the  commission  is  too 
broad.  The  order  should  have  re- 
quired the  company  to  cease  and 
desist  from  carrying  into  ^ect  its 
so-called  Beech-Nut  Policy  by  co- 
operative methods  in  which  the  re- 
spondent and  its  distributors,  cus- 
tomers, and  agents  undertake  to 
prevent  others  from  obtaining  the 
company's  products  at  less  than  the 
prices  designated  by  it— (1)  by  the 
practice  of  reporting  the  names  of 
dealers  who  do  not  observe  such 
resale  prices;  (2)  by  causing  deal- 
ers to  be  enrolled  upon  lists  of  un- 
desirable purchasers  who  are  not  to 
be  supplied  with  the  products  of  the 
company  unless  and  until  they  have 
given  satisfactory  assurances  of 
their  purpose  to  maintain  such 
designated  prices  in  the  future;  (3) 
by  employing  salesmen  or  agents  to 
assist .  in  such  plan  by  reporting 
dealers  who  do  not  observe  such 
resale  prices,  and  giving  orders  of 
purchase  only  to  such  jobbers  and 
wholesalers  as  sell  at  the  suggested . 
prices,  and  refusing  to  give  such 
orders'  to  dealers  who  sell  at  less 
than  such  prices,  or  who  sell .  to 
others  who  sell  at  less  than  such 
prices;  (4)  by  utilizing  num- 
bers and  symbols  marked  upon 
cases  containing  their  products 
with  a  view  to  ascertaining  the 
names  of  dealers  who  sell  the  com- 
pany's products  at  less  than  the 
suggested  prices,  or  who  sell  to  oth- 
.  ers  who  sell  at  less  than  such  prices, 
in  order  to  prevent  such  dealers 
from  obtaining  the  products  of  the 
company;  or  (5)  by  utilizing  any 
other  equivalent  co-operative  means 
of  accomplishing  the  maintenance 
of  prices  fixed  by  the  company. 

The  judgment  of  the  Circuit 
Court  of  Appeals  is  reversed,  and 
the  cause  remanded  to  that  court 
with  instructions  to  enter  judgment 
in  conformity  with  this  opinion. 

Mr.  Justice  Holmes,  dissenting: 
There  are  obvious  limits  of  pro- 
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priety  to  the  persistent  expression 
of  opinions  that  do  not  command 
the  agreement  of  the  court.  But  as 
this  case  presents  a  somewhat  new 
field, — the  determination  of  what  is 
unfair  competition  within  the  mean- 
ing of  the  Federal  Trade  .Commis- 
sion Act, — I  venture  a  few  words 
to  explain  my  dissent.  I  will  not 
recur  to  fundamental  questions. 
The  ground  on  which  the  respond- 
ent is  held  guilty  is  that  its  con- 
duct has  a  dangerous  tendency  un- 
duly to  hinder  competition  or  to 
create  monopoly.  It  is  enough  to 
say  that  this  I  cannot  understand. 
So  far  as  the  Sherman  Act  is  con- 
cerned I  had  supposed  that  its  poli- 
cy was  aimed  against  attempts  to 
create  a  monopoly  in  the  doers  of 
the  condemned  act,  or  to  hinder 
competition  with  them.  Of  course 
there  can  be  nothing  of  that  sort 
here.  The  respondent  already  has 
the  monopoly  of  its  own  goods  with 
the  full  assent  of  the  law,  and  no 
one  can  compete  with  it,  with  regard 
to  those  goods,  which  are  the  only 
ones  concerned.  It  seems  obvious 
that  the  respondent  is  not  creating 
a  monopoly  in  them  for  anyone  else, 
although  I  see  nothing  to  hinder  its 
doing  so  by  conveying  them  all  to 
one  single  vendee.  The  wordt  that 
can  be  said,  so  far  as  I  see,  is  that 
it  hinders  competition  among  those 
who  purchase  from  it.  But  it  seems 
to  me  that  the  very  foundation  of 
the  policy  of  the  law  to  keep  compe- 
tition open  is  that  the  subject-mat- 
ter of  the  competition  would  be  open 
to  all  but  for  the  hindrance  com- 
plained of.  I  cannot  see  what  that 
pohcy  has  to  do  with  a  subject-mat- . 
ter  tiiat  comes  from  a  single  hand 
that  is  admitted  to  be  free  to  shut 
as  closely  as  it  will.  And  to  <X>me 
back  to  the  words  of  the  statute,  I 
cannot  see  how  it  is  unfair  competi- 
tion to  say  to  those  to  whom  the 
respondent  sells  and  to  the  world, 
"You  can  have  my  goods  only  on 
the  terms  that  I  propose,"  when 
the  existence  of  any  competition  in 
dealing  with  them  depends  upon  the 
respondent's  will.  I  see  no  wrong 
in  so  doing,  and  if  I  did,  I  should 


not  think  it  a  wrong  within  the  pos- 
sible scope  of  the  word  "unfair." 
Many  unfair  devices  have  been  ex- 
posed in  suits  under  the  Sherman 
Act,  but  to  whom  the  respondent's 
conduct  is  unfair  I  do  not  under- 
stand. 

Mr.  Justice  Mc^enna  and  Mr.  Jus- 
tice Brandeis  concur  in  this  opinion. 

Mr.  Justice  McReynolds,  dissent- 
ing: 

With  regret,  I  dissent  from  the 
opinion  and  judgment  of  the  court. 

This  matter  was  submitted  to  the 
commission  upon  an  agreed  state- 
ment of  facts,  the  twelfth  clause  of 
which— ^e  last  but  one — declares: 
"12.  That  the  merchuidising  con- 
duct of  respondent  heretofore  de- 
fined and  as  herein  involved  does 
not  constitute  a  contract  or  con- 
tracts whereby  resale  prices  are 
fixed,  maintained,  and  enforced." 

Of  course,  the  Packing  Company 
entered  into  this  stipulation  relying 
upon  the  quoted  clause;  and  I  am 
not  at  liberty  either  to  disregard  it 
or  to  minimize  the  plain  import  of 
its  words.  It  is  not  a  mere  conclu- 
sion of  the  commission,  but  a  defi- 
nite and  essential  admission  of  rec- 
ord upon  which  the  company  rested, 
and  without  which  I  must  conclude 
a  different  case  might  have  been 
presented. 

There  is  no  question  of  monopoly. 
Acting  alone,  respondent  certainly 
had  the  clear  right  freely  to  select 
its  customers — ^to  refuse  to  deal 
when  and  as  it  saw  fit — and  to  an- 
nounce that  future  sales  would  be 
limited  to  those  whose  conduct  met 
with  its  approval.  United  States  v. 
Colgate  &  Co.  250  U.  S.  300,  63  L. 
ed.  992,  7  A.L.R.  443,  39  Sup.  Ct 
Rep.  465 ;  United  States  v.  A.  Schra- 
der's  Son,  252  U.  S.  85,  64  L.  ed. 
471,  40  Sup.  Ct.  Rep.  251;  Frey  & 
Son  V.  Cudahy  Packing  Co.  (de- 
cided April  18,  1921  [256  U.  S. 
208,  65  L.  ed.  892,  41  Sup.  Ct.  Rep. 
451]). 

If  the  solemn  stipulation  did  not 
expressly  negative  the  existence  of 
contracts  amongst  the  parties  to 
maintain  prices,  I  should  think  the 
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detailed  facts  sufficient  to  support 
a  finding  that  there  -were  such  agree- 
ments. But,  starting  with  that 
plain  negation,  I  can  find  no  ade- 
quate ground  for  condemning  the 
respondent. 

The  very  order  which  the  court 
below  is  now  directed  to  enter  con- 
flicts with  the  stipulation  between 
the  parties  by  presupposing  "meth- 
ods of  co-operation  between  re- 
spondent and  the  distributors  of  its 
products  especially  the  co-operative 
methods  by  which  the  respondent 
and  the  distributors  of  its  products 
undertake  to  prevent  others  from 
obtaining  such  products  at  less  than 
the  prices  fixed  by  respondent,  (by) 
the  co-operation  of  customers  in  re- 
porting the  names  of  dealers  who 
do  not  observe  such  resale  prices, 
with  the  view  to  prevent  their  ob- 
taining the  product  of  the  Beech- 
Nut  Company  thereafter."  How 
can  there  be  methods  of  co-opera- 
tion, co-operative  methods,  an  un- 
dertaking to  prevent  others,  or  the 
co-operation  of  customers  with  a 
view  to  prevent  others,  when  the 
existence  of  the  essential  contracts 
is  definitely  excluded? 
^/^Having  the  undoubted  right  to 
^11  to  whom  it  will,  why  should  re- 
spondent be  enjoined  from  writing 
down  the  names  of  dealers  regarded 
as  undesirable  customers?  Nor 
does  there  appear  to  be  any  wrong 
in  maintaining  special  salesmen 
who  turn  over  orders  to  selected 
wholesalers,  and  who  honestly  in- 
vestigate and  report  to  their  prin- 
cipal the  treatment  accorded  its 
products  by  dealers.     Finally,  as 
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respondent  may  freely  select  cus- 
tomers, how  can  injury  result  from 
marks  on  packages  which  enable  it 
to  trace  their  movements?  The 
privilege  to  sell  or  not  to  sell  at  will 
surely  involves  the  right,  by  open 
and  honest  means,  to  ascertain  what 
selected  customers  do  with  goods 
voluntarily  sold  to  them. 

Under  the  circumstances  dis- 
closed, constraint  upon  the  freedom 
of  merchants  can  only  result  from 
withholding  trade  relations  or 
threatening  so  to  do.  These,  when 
acting  alone,  respondent  may  as- 
sume or  decline  at  pleasure,  there 
being  neither  moriopoly  nor  attempt 
to  monopolize.  And  the  exercise  of 
this  right  does  not  become  an  un- 
fair method  of  competition  merely 
because  some  dealers  cannot  obtain 
goods  which  they  desire,  and  others 
may  be  deterred  from  selling  at  re- 
duced prices.  If  a  manufacturer 
should  limit  his  customers  to  con- 
sumers, he  would  thereby  destroy 
competition  among  dealers,  but 
neither  they  nor  tiie  public  could^ 
complain. 


KOTB. 

The  right  of  a  manufacturer,  pro- 
ducer, or  wholesaler  to  control  the 
resale  price  is  the  subject  of  the  an- 
notation in  7  A.L.R.  449,  which  is  sup- 
plemented by  the  annotation  following 
Ware  &  De  Freville  v.  Motob  Tbajw 
Asso.  post,  925.  Specifically  as  to  re- 
fusal to  sell  to  price  cutters,  see  subd. 
11.  e,  of  that  annotation. 


WARE  &  DE  FREVILLE,  Limited, 

V. 

MOTOR  TRADE  ASSOCIATION  et  aL 

BngUah  Oottrt  of  Appeal  — December  20,  lOgO. 
([1921]  3  K.  B.  40.) 

Monopoly  —  price  fixing  —  stop  list  —  injunction. 

1.  Where  the  publication  of  a  dealer's  name  in  the  stop  list  by  a  manu- 
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laciurers  associauon  is  aone  oona  nae  in  xne  protecnon  oi  ixaae  ini:eresis 
of  the  members  of  the  association,  it  is  not  unlawful,  and  will  not  be 
enjoined. 

[See  note  on  this  question,  beginning  on  page  925.] 


Libel  —  placing  name  on  stop  list. 

2.  The  plaintiffs  were  dealers  in 
motor  cars.  The  defendant  associa- 
tion was  a  trade-union  certified  as 
such  under  §  2,  subs.  3,  of  the  Trade 
Union  Act  1913,  and  the  other  defend- 
ants were  respectively  the  chairman 
and  members  of  the  council  of  the 
association.  The  association  con- 
sisted of  manufacturers  of  motor  ve- 
hicles and  motor  goods,  and  the  manu- 
facturers fixed  certain  prices  for  their 
goods,  abovfe  or  below  which  they 
deemed  it  undesirable  that  their  goods 
should  be  sold.  In  order  to  enforce 
this  object,  the  by-laws  of  the  associ- 
ation provided  that  on  proof  to  the 
satisfaction  of  the  council  that  any 
person  has  offered  or  advertised  or 
sold  any  proprietary  price-maintained 
article  at  a  price  above  or  below  the 
price  fixed  in  the  protected  list,  the 
council  might  place  the  name  of  that 
person  on  a  list  called  the  "stop  list," 
and  give  notice  thereof  to  all  mem- 
bers of  the  association  (with  an  excep- 
tion in  the  case  of  contracts  existing 
at  the  date  of  admission  of  the  propri- 
etor to  membership) ;  and  the  council 
might  also  place  on  the  stop  list  the 
name  of  any  person  who  should  sup- 
ply proprietary  price-maintaining  ar- 
ticles to,  or  have  any  trade  relations 
in  regard  to  those  articles  with,  any 
person  whose  name  was  on  the  stop 
list.  The  by-laws  further  provide  that 
no  member  of  the  association  should 
supply  any  proprietary  price-main- 
tained article  to,  or  have  any  trade 
relations  in  regard  thereto  with,  any 


person  whose*  name  was  on  the  stop 
list.  The  plaintiffs,  who  were  not 
members  of  the  association,  on  behalf 
of  a  customer,  advertised  for  sale  a 
new  motor  car,  which  was  being  man- 
ufactured by  a  member  of  the  associa- 
tion and  was  to  be  delivered  shortly, 
at  a  price  exceeding  the  price  fixed  by 
the  manufacturer.  The  council  of  the 
association,  after  hearing  the  plain- 
tiffs, decided  to  place  their  name  on 
the  stop  list,  and  published  the  stop 
list  with  the  plaintiffs'  name,  among 
others,  on  it,  in  the  trade  journals. 
The  plaintiffs  thereupon  brought  an 
action  for  an  injunction  to  restrain 
the  defendants  from  publishing  the 
plaintiffs'  name  in  the  stop  list,  or 
from  publishing  any  libel  of  the  plain- 
tiffs, injuriously  affecting  them  in 
their  business.  The  libel  complained 
of  was  the  publication  of  the  stop  list, 
which  stated  that  "in  pursuance  of 
its  policy  of  conserving  the  fixed  re- 
tail prices  scheduled  in  its  protected 
lists,  the  Motor  Trade  Association  is- 
sues the  subjoined  stop  list  under 
power  of  its  by-laws.  .  .  .  Until 
further  notice  the  following  parties 
are  not  to  be  supplied  directly  or  in- 
directly with  any  of  the  articles  on 
the  protected  lists  of  this  association." 
Then  followed  the  names  and  ad- 
dresses. 

Held,  as  to  the  alleged  libel,  that,  in 
the  absence  of  evidence  that  the  words 
would  be  understood  in  a  meaning 
other  than  their  ordinary  meaning, 
they  were  not  capable  of  a  defama- 
tory meaning. 


Appeal  from  the  judgment  of  Rowlatt,  J.,  at  the  trial  of  the  action  with- 


out a  jury. 

The  plaintiffs  carried  on  business 
as  dealers  in  motor  cars.  The  de- 
fendants, the  Motor  Trade  Associa- 
tion (herein  called  the  Association), 
were  a  trade-union  certified  as  such 
under  §  2,  subs.  3,  of  the  Trade 
Union  Act,  1913  (2  &  3  Geo.  V. 
chap.  30).  The  defendant  Mobbs 
was  a  member  and  chairman  of  the 
council  of  the  Association,  and  the 
defendants  Atkey  and  Carver  were 
members  of  the  council.     The  de- 


fendant Crane  was  the  solicitor  to 
the  Association,  and  acted  as  the 
"stop-list"  superintendent.  The 
plaintiffs  claimed  "an  injunction 
restraining  the  defendants,  their 
servants,  and  agents,  and  each  of 
them,  from  publishing  the  name  of 
the  plaintiff  company  in  a  stop  list 
or  black  list,  or  from  publishing  any 
libel  of  the  plaintiffs  injuriously  af- 
fecting them  in  their  business  of 
dealers  in  motor  cars,  or  from  pub- 


prevent  any  persons,  nnn,  or  com- 
piany  from  dealing  with  the  plain- 
tiffs, or  calculated  to  induce  any 
person,  firm,  or  company  to  break 
tiieir  contracts  with  the  plain- 
tiffs.   .    .    ." 

The  objects  of  tiie  association 
were  set  out  in  a  book  entitled  "Ob- 
jects, Regulations,  and  By-laws." 
The  objects  of  the  Association  were 
(inter  alia)  to  encourage,  promote 
and  protect  the  motor  industry  in 
the  United  Kingdom  and  throughout 
the  world,  and  generally  to  watch 
over  and  protect  the  interests  of 
manufacturers,  wholesaler,  retail- 
era,  and  users  of  motor  goods,  and 
of  others  having  commercial  rela- 
tionship with  the  motor  industry. 
The  association,  for  the  protection 
of  the  manufacturer  members,  in- 
stituted a  system  of  fixed  prices  for 
certain  motor  articles  entered  in  a 
protected  list.  Tlie  manufacturer 
fixed  the  prices  at  which  the  articles 
were  to  be  sold  to  the  public,  and 
gave  notice  of  those  fixed  prices  to 
the  Association  and  by  advertise- 
ment to  the  public.  In  pursuance 
of  the  policy  of  fixed  prices  for  mo- 
tor cars  and  accessories  on  the  As- 
sociation's protected  list^  the  Asso- 
ciation published  from  time  to  time 
in  various  motor-trade  newspai)ers 
a  "stop  list,"  containing  a  list  of 
persons  and  firms  who  had  sold  a 
protected  aiiacle  at  a  price  varying 
from  the  price  fixed  by  the  manu- 
facturer, and  the  members  of  the 
Association  were  thereby  notified 
not  to  supply  such  persons  or  firms 
with  any  of  the  articles  on  the  Asso- 
ciation's protected  list. 

By  regulation  8  of  the  regulations 
of  the  Association,  the  qualification 
for  membership  of  the  Association 
was  that  "the  proposed  member  is, 
in  the  opinion  of  the  council,  eli- 
gible for  membership,  and  engaged 
in,  or  has  commercial  relationship 
with,  the  motor  industry."  Regu- 
lation 4.  "The  Association  shall 
*be  divided  into  the  following  class- 
es: (1)  Manufacturers  of,  or  sole 
concessionaires  for  manufacturers 
of,  motor  cars,  which  shall  be  held 


vehicles.  (2)  (a)  Manufacturers 
of  motor  goods  other  than  motor 
cars,  (b)  Factors  in  motor  goods, 
manufacturers*  agents,  insurance 
companies,  and  sole  concessionaires 
for  manufacturers  of  motor  goods 
other  than  motor  cars.  (3)  (a) 
Wholesale  dealers  in  cars,  (b) 
Retail  dealers  and  others  having 
commercial  relationship  with  the 
motor  industry,  and  local  represent- 
atives of  members  elected  in  class- 
es 1  and  2.  (4)  Motor  hirers,  being 
persons,  firms,  or  companies  letting 
motor  cars  on  hire.  (5)  Persons, 
companies,  or  firms  who,  in  the 
opinion  of  the  council,  are  qualified 
under  regulation  3  for  membership 
at  a  subscription  less  than  that 
payable  in  class  8.  .  .  ."  By 
regulation  7  the  business  of  the  As- 
sociation was  to  be  controlled  by  a 
council,  consisting  of  a  president, 
three  ex-presidents,  thirty-six  elect- 
ed members-,  and  not  more  than 
fifteen  co-opted  members. 

The  following  were  the  material 
by-laws  of  the  Association: 

"1.  On  proof  to  the  satisfaction 
of  the  council  that  any  company, 
association,  firm,  or  person  (all  of 
whom  are  hereinafter  referred  to 
as  'person')  has  offered  or  adver- 
tised or  sold  any  proprietary  price- 
maintained  article  at  a  price  above 
or  below  that  scheduled  on  the  As- 
sociation's protected  lists,  or  price 
fixed  by  the  manufacturer  or  con- 
cessionaire to  which  the  Association 
has  granted  protection,  the  council 
may  place  the  name  of  such  person 
on  a  list  to  be  called  the  'stop  list,' 
and  give  notice  thereof  to  all  mem- 
bers of  the  Association  or  otherwise. 
This  by-law  shall  cover  hire  and 
hire-purchase  transactions,  and 
there  may  be  a  protected  price  for 
hire-purchase  transactions,  differ- 
ing from  the  ordinary  protected 
price. 

"4.  No  member  of  the  Association 
shall  supply  any  proprietary  price- 
maintained  article  to,  or  have  any 
trade  relations  in  regard  to  pro- 
prietary price-maintained  articles 
with,  any  person  whose  name  is  on 
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the  stop  list,  so  long  as  the  name 
of  such  person  remains  on  the  stop 
list.  Provided  that  any  proprietary 
price-maintained  article  supplied 
under  a  contract  existing  at  the 
date  of  admission  to  membership 
of  the  proprietor,  and  which  the 
proprietor  or  his  agent  has  no  power 
to  terminate,  shall  be  exempt  from 
the  operation  of  this  by-law. 

"5.  The  council  may  also  place  on 
the  stop  list  any  person,  whether 
a  member  or  not,  who  shall  supply 
proprietary  price-maintained  arti- 
cles to,  or  have  any  trade  relations 
in  regard  to  proprietary  price-main- 
tained articles  with,  any  person 
whose  name  is  on  the  stop  list. 

"6.  Th^  council  may  also  place  on 
the  stop  list  any  person  whose  busi- 
ness is,  to  their  satisfaction,  so 
Identified  with  that  of  a  person  on 
the  stop  list,  as  to  render  it  desirable 
in  pursuit  of  the  objects  of  the  As- 
sociation. 

"7.  No  person  shall  be  put  upon 
the  stop  list  without  being  first  in- 
vited to  explain  the  allegations  made 
concerning  him  and  being  afforded 
an  opportunity  of  so  doing,  and  his 
explanation  (if  any)  being  fairly 
considered. 

"8.  Members  of  the  Association 
shall  insert  the  following  clause  in 
all  contracts  under  which  they  sup- 
ply any  article  on  the  protected 
lists:  'This  contract  may  be  de- 
clared at  an  end  by  the  said  (mem- 
ber's name)  If  at  any  time  the  name 
of  the  said  shall  appear 

on  the  stop  list  of  the  Motor  Trade 
Association,  and  on  such  declaration 
it  shall  be  at  an  end  accordingly, 
but  without  prejudice  to  claims 
already  accrued.' 

"9.  The  expression  'proprietary 
price-maintained  article'  In  these 
by-laws  means  an  article  entered 
and  published  in  the  current  pro- 
tected list  of  the  Association,  or 
to  the  price  whereof  protection 
has  been  granted  by  the  Associa- 
tion.   .    .    ." 

The  stop  list  was  in  the  following 
form:  "The  Motor  Trade  Associa- 
tion. In  pursuance  of  its  policy  of 
conserving  the  fixed  resale  prices 


scheduled  in  its  protected  lists,  the 
Motor  Trade  Association  Issues  the 
subjoined  stop  list  under  power  of 
its  by-laws.  Complete  current  stop 
list  No.  (All  previous  lists  can- 

celed.) Until  further  notice  the 
following  parties  are  not  to  be  sup- 
plied, directly  or  indirectly,  with  any 
of  the  articles  on  the  protected  lists 
of  this  Association."  (Then  fol- 
lowed the  names  and  addresses.) 
"By  order  of  the  Council." 

The  facts  may  be  shortly  stated 
as  follows:  The  plaintiffs,  who 
were  not  members  of  the  Associa- 
tion, were,  in  September,  1919, 
asked  by  a  Mr.  Blunt  (who  was 
acting  as  representative  of  a  Mr. 
Astrom,  a  Finnish  merchant)  to  sell 
for  him  a  Vauxhall  car.  The  plain- 
tiffs, at  least  once,  advertised  it  for 
sale  as  "a  new  Vauxhall  car,  de- 
livery in  a  few  weeks."  The  car 
was  on  the  Association's  protected 
list,  and  the  price  asked  was  in  ex- 
cess of  the  "fixed  price."  Complaint 
was  made  to  the  Association  by  the 
manufacturers,  the  Vauxhall  Mo- 
tors, Ld.,  who  were  members  of  the 
Association,  that  the  plaintiffs  had 
advertised  the,  car  for  sale  at  a  price 
in  excess  of  the  fixed  price,  and  the 
plaintiffs  were  Invited  to  attend  a 
meeting  of  the  subcommittee  of  the 
Association  on  October  8,  when  the 
matter  would  be  considered.  The 
plaintiffs  did  not  attend,  as  the 
managing  director  and  general  man- 
ager were  both  engaged  in  Paris  at 
the  time;  and  the  committee,  after 
considering  the  matter,  recommend- 
ed the  council  to  place  the  plaintiffs' 
name  on  the  stop  list.  A  meeting 
of  the  council  was  held  on  Novem- 
ber 6,  of  which  the  plaintiffs  re- 
ceived due  notice,  and  the  plaintiffs 
appeared  by  council,  who  contended 
that  the  car  was  really  a  "second- 
hand car,"  and  that  it  had  been  ad- 
vertised as  a  "new"  car  by  mistake. 
The  council  decided  to  put  the  plain- 
tiffs' name  upon  the  stop  list,  sub- 
ject to  the  terms  contained  in  the, 
following  letter,  dated  November* 
8,  from  the  defendants  to  the  i^ain- 
tiffs :  "We  write  to  give  you  formal 
intimation  of  the  decision  of  the 
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council  of  this  Association  nlade  on 
Thursday  last,  and  verbally  an- 
nounced to  you  that  the  recommen- 
dation of  the  subcommittee  to  add 
your  name  to  the  stop  list  be  ac- 
cepted unless  within  seven  days 
from  Thursday  last  you  accept  the 
following  alternative," — ^namely,  to 
send  £50  as  a  donation  to  the  Cycle 
and  Motor  Trade  Benevolent  Fund, 
and  to  give  an  undertaking  to  exer- 
cise such  better  supervision  as  to 
prevent  such  an  occurrence  happen- 
ing again;  neither  the  donation  nor 
the  undertaking  to  be  advertised. 
The  plaintiffs  declined  the  alterna- 
tive, and  issued  the  writ  in  the  pres- 
ent action  on  November  11,  and  the 
defendants  subsequently  inserted 
tiieir  name  (amongst  other  names) 
in  the  stop  list,  and  published  it  in 
motor  trade  journals. 

The  statement  of  claim  alleged 
in  H  2  that  the  objects  of  the  de- 
fendant Association  were  unlawful 
as  being  in  restraint  of  trade;  and 
that  the  members  of  the  defendant 
Association  had  unlawfully  con- 
spired or  combined  to  enforce  or  to 
endeavor  to  enforce  the  said  objects 
by  placing  the  names  of  persons  who 
were  alleged  to  have  disregarded 
their  rules  as  to  prices  on  the  "stop 
list"  referred  to  in  the  by-laws.  In 
K  3,  that  the  defendants  threatened 
to  add  the  plaintiffs'  name  to  the 
stop  list ;  that  such  an  act  would  be 
unlawful  as  being  an  endeavor  to 
enforce  an  illegal  agreement  and 
conspiracy  or  combination  by  un- 
lawful means, — ^namely,  by  c6m- 
bined  action  and  threats  which,  if 
carried  into  execution,  would  cause 
loss  of  business  and  breaches  of  con- 
tract by  persons  with  whom  the 
plaintiffs  had  contractual  relations, 
and  interference  with  the  legal 
rights  of  the  plaintiffs  to  carry  on 
their  business  and  to  have  free  deal- 
ings with  other  persons  willing  to 
deal  Vrith  them.  In  If  4,  further  or 
in  the  alternative,  that  the  mem- 
bers of  the  defendant  Association, 
including  the  defendants  Crane  and 
Mobbs,  with  intent  to  injure  the 
plaintiffs  in  the  way  of  their  busi- 
ness and  well  knowing  that  the 
19  A.L.R.— 67. 
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plaintiffs  had  contracts  with  and 
were  in  the  habit  of  dealing  with 
members  of  the  defendant  Associa- 
tion and  other  persons  in  the  motor 
trade,  wrongfully  conspired  and 
combined  amongst  themselves  to 
procure,  cause,  and  induce  those  per- 
sons to  break  their  contracts  with 
the  plaintiffs.  In  H  6,  further  or 
in  the  alternative,  that  the  mem- 
bers of  the  defendant  Association, 
including  each  of  the  other  defend- 
ants, conspired  as  aforesaid  to  in- 
duce their  members  to  do  or  abstun 
from  doing. the  acts  referred  to  in 
H  4  by  threats  and  coercion  towards 
them.  In  ^If  6  and  7,  further  or  in 
the  alternative,  that  the  defendants 
threatened  falsely  and  maliciously 
to  defame  and  libel  the  plaintiffs  by 
publishing  the  plaintiffs'  name  in  a 
stop  list,  which  was  as  follows  (set- 
ting it  out) .  By  the  said  words  the 
defendant  Association  meant  and 
would  be  understood  to  mean  that 
the  plaintiffs  had  been  guilty  of  un- 
fair dealings  and  dishonorable  con- 
duct in  their  business,  and  had 
thereby  injured  persons  carrying 
on  business  in  or  connected  with 
the  motor  trade,  and  the  said  words 
would  hold  the  plaintiffs  up  to  pub- 
lic odium  and  contempt.  The  plain- 
tiffs claimed  the  injunction  set  out 
above. 

Bowlatt,  J.,  held  that  to  hold  out 
the  prospect  of  inclusion  in  the  stop 
list  was  a  "threat,"  an  instrument 
of  ceorcion.  It  was  a  threat  pri- 
marily to  the  person  whose  inclu- 
sion was  immediately  in  contempla- 
tion, in  this  case  the  plaintiffs,  and 
secondarily  to  those  who  might  deal 
with  them  but  for  fear  of  being 
themselves  included.  If  that  was 
the  true  view  of  the  facts,  this  was 
simply  the  case  of  an  attempt  to 
prevent  a  person  making  a  lawful 
disposition  of  his  own  or  his  princi- 
pal's property  by  threats  addressed 
both  to  him  and  to  those  who 
might  deal  with  him,  and  he  con- 
ceived that  it  was  quite  unnecessary 
to  go  through  the  authorities  to 
show  that  such  action  was  wrongful. 
To  put  a  person  in  the  stop  list  was 
to    pillory    him.      The    injunction 
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would  be  granted  against  the  in- 
dividual defendants.  As  regards 
the  defendant  Association,  which 
was  a  trade-union,  he  would  assume 
as  a  general  rule  that,  notwithstand- 
ing the  prohibition  in  §  4  of  the 
Trade  Disputes  Act  1906,  of  any 
action  against  the  trade-union  for 
any  tort  alleged  to  have  been  com- 
mitted by  them,  he  could  entertain 
an  action  to  restrain  them  from 
committing  one  in  the  future ;  but  in 
this  case  all  the  facts  which  afforded 
ground  for  an  action  of  tort  hap- 
pened before  the  issue  of  the  writ, 
and  he  did  not  think  he  ought  to 
grant  an  injunction  against  the  As- 
sociation. 

The  defendants  appealed;  and 
there  was  a  csoss  appeal  from  the 
refusal  of  the  injunction  against  the 
Association. 

Disturnal,  K.  C,  and  D.  M.  Hogg, 
K.  C.  (Bernard  Campion  and  Sir  Har- 
old Smith  with  them) ,  for  the  defend- 
ants : 

A  combination  to  do  something 
which  is  within  the  right  of  the  asso- 
ciation to  do  is  not  actionable. 

Mogul  S.  S.  Co.  V.  McGregor,  L.  R. 
23  Q.  B.  Div.  598,  [1892]  A.  C.  25,  61 
L.  J.  Q.  B.  N.  S.  295,  66  L.  T.  N.  S.  1, 
40  Week.  Rep.  337,  7  Asp.  Mar.  L.  Cas. 
120,  56  J.  P.  101. 

The  object  which  the  defendant  As- 
sociation and  the  other  defendants 
had  in  view  in  instituting  the  stop 
list  was  not  to  injure  anyone,  but  to 
further  the  business  interests  of  its 
members,  and  to  enable  each  of  the 
manufacturer's  agents  to  get  the  same 
price  for  the  articles  sold,  and  so  to 
earn  the  same  commission  on  each  ar- 
ticle. 

Rowlatt,  J.,  based  his  decision  on 
these  grounds :  That  Blunt  was  legal- 
ly entitled  to  sell  at  a  profit,  that  the 
plaintiffs  were  legally  entitled  to  aid 
and  abet  him  in  selling,  and  that  the 
defendants  threatened  third  persons 
who  attempted  to  sell  to  the  plaintiffs 
that  if  they  did  their  names  would  be 
put  upon  the  stop  list,  and  that  this 
was  an  unlawful  threat  in  that  it  was 
a  threat  to  injure  the  plaintiffs  and 
obstruct  them  in  the  exercise  of  their 
legal  rights.  This  reasoning  is  falla- 
cious. The  fallacy  lies  in  such  ex- 
pressions as  "legally  entitled  to  sell" 
and  "legal  right  to  sell."    The  plain- 


tiffs' right  is  not  an  absolute  right. 
Other  persons  have  rights  as  well  as 
the  plaintiffs,  and  the  rights  of  these 
others  may  interfere  with  the  plain- 
tiffs' rights.  If  they  do,  the  plaintiffs 
cannot  complain.  The  others  have  a 
right  to  sell;  they  also  have  a  right 
to  refuse  to  sell.  Moreover  three  or 
four  may  agree  together  not  to  sell  to 
the  plaintiffs.  The  agreement  may 
not  be  enforceable  in  a  court  of  law 
(Hilton  V.  Eckersley,  6  El.  &  Bl.  75, 
119  Eng.  Reprint,  792,  25  L,  J.  Q.  B. 
N.  S.  199,  2  Jur.  N.  S.  587,  4  Week. 
Rep.  326) ;  it  does  not  follow  that  it  is 
illegal. 

A  perfectly  lawful  act  does  not  be- 
come unlawful  by  being  stigmatized 
as  a  threat. 

Allen  V.  Flood  [1898]  A.  C.  1,  62  J. 
P.  595,  67  L.  J.  Q.  B.  N.  S.  119,  77  L. 
T.  N.  S.  717,  14  Times  L.  R.  125,  46 
Week.  Rep.  258,  17  Eng.  Rul.  Cas.  285. 

A  father  may  threaten  to  disinherit 
his  son,  but  that  is  not  an  unlawful 
act.  Neither  is  it  unlawful  for  two 
parents  to  agree  to  leave,  the  one  his 
son,  and  the  other  his  daughter,  with- 
out means  if  the  children  insist  on 
marrying  each  other.  The  question 
whether  an  agreement  is  illegal  de- 
pends on  its  object.  The  mere  fact 
that  it  injures  another  does  not  make 
it  illegal.  The  fact  that  the  benefit 
to  the  contracting  parties  must  in- 
volve injunr  to  third  persons  is  not 
enough  to  invalidate  it. 

Mogul  Case,  supra. 

If  the  object  of  the  agreement  ie  to 
injure  another,  then  no  doubt  the 
ai^eement  is  unlawful. 

Mogul  Case,  per  Lord  Watson.  Lord 
Bramwell,  Lord  Field,  and  Lord  Han- 
nen.  [1892]  A.  C.  42. 

The  leading  instance  of  such  an 
agreement  is  Quinn  v.  Leathem  [1901] 
A.  C.  495,  1  B.  R.  C.  197,  70  L.  J.  P. 
C.  N.  S.  76,  65  J.  P.  708,  50  Week.  Rep. 
139,  85  L.  T.  N.  S.  289,  17  Times  L.  R. 
749,  27  Eng.  Rul.  Cas.  66.  But  if  the 
object  of  the  agreement  is  not  to  in- 
jure others,  but  to  benefit  the  parties 
to  it,  then  it  is  not  made  unlawful 
by  the  use  of  rhetorical  expressions 
such  as  "threats,"  "wrongful,  illegal, 
and  malicious  conspiracy,"  and  the 
like. 

Scottish  Co-op.  Wholesale  Soc.  v. 
Glasgow  Fleshers'  Trade  Defence 
Asso.  35  Scot.  L.  R.  650,  5  Scot.  L.  T. 
263;  Allen  v.  Flood  [1898]  A.  C.  128; 
Sweeney  v.  Coote  [1906]  1  Ir.  R.  51. 
affirmed  in  [1907;  H,  L.]  A.  C.  221,  76 
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U  J.  r.  U.  JN.  B.  4»,  S6  JU.  T.  W.  S.  748, 
23  Times  L.  R.  448. 

The  object  of  an  agreement  is  in 
each  case  a  question  of  fact.  Rowlatt, 
J.,  has  drawn  no  distinction  between 
agreements  reasonably  necessary  for 
the  protection  of  the  interests  of  the 
parties  thereto  and  agreements  which 
go  beyond  what  is  reasonably  neces- 
sary for  their  protection. 

Gregory  v.  Brunswick,  6  Mann.  & 
G.  205,  134  Eng.  Reprint,  866,  1  Dowl. 
&  L.  518,  6  Scott,  N.  R.  809,  6  Mann.  & 
G.  953,  134  Eng.  Reprint,  1178,  shows 
the  distinction  between  the  act  of  an 
individual  and  a  conspiracy.  In  Pratt 
V.  British  Medical  Asso.  [1919]  1  K. 
B.  261,  9  B.  R.  C.  982,  88  L.  J.  K.  B. 
N.  S.  628,  120  L.  T.  N.  S.  41,  35  Times 
L.  R.  14,  63  Sol.  Jo.  84,  MdCardie,  J., 
found  that  there  was  an  intent  to  in- 
jure  the  plaintiffs;  a  conspiracy  to 
boycott  and  punish  them.  The  deci- 
sion on  the  findings  of  fact  may  have 
been  right,  but  some  of  the  dicta  go 
too  far. 

Peterson,  J.,  in  Hodges  v.  Webb 
[1920]  2  Ch.  70,  89  L.  J.  Ch.  N.  S.  273, 
123  L.  T.  N.  S.  80,  86  Times  L.  R.  311, 
states  the  true  meaning  of  "threats" 
and  "coercion"  in  cases  of  this  char- 
acter. See  also  Davies  v.  Thomas 
[1920]  2  Ch.  189,  10  B.  R.  C.  — ,  89 
L.  J.  Ch.  N.  S.  338,  123  L.  T.  N.  S. 
466,  84  J.  P.  201,  36  Times  L.  R.  571. 
64  Sol.  Jo.  529. 

A  conspiracy  to  effect  an  illegal  ob- 
ject or  to  effect  a  legal  object  by  il- 
legal means,  if  damage  is  thereby 
caused  to  an  individual,  is  actionable. 
There  was  nothing  illegal  in  the  pres- 
ent case. 

In  Quinn  v.  Leathern,  supra,  there 
was  a  conspiracy  to  injure  the  plain- 
tiff. Lord  Shand  said  in  [1901]  A.  C. 
512:  "In  that  case"  (Allen  v.  Flood 
[1898]  A.  C.  1,  62  J.  P.  595,  67  L.  J. 
Q.  B.  N.  S.  119,  77  L.  T.  N.  S.  717,  14 
Times  L.  R.  125,  46  Week.  Rep.  258,  17 
Eng.  Rul.  Cas.  285)  "I  expressed  my 
opinion  that  while  combination  of  dif- 
ferent persons  in  pursuit  of  a  trade 
object  was  lawful,  although  resulting 
in  such  injury  to  others  as  may  be 
caused  by  legitimate  competition  in 
labor,  yet  that  combination  for  no 
such  object,  but  in  pursuit  merely  of 
a  malicious  purpose  to  injure  another, 
would  be  clearly  unlawful." 

Temperton  v.  Russell  [1893]  1  Q.  B. 
715,  62  L.  J.  Q.  B.  N.  S.  412,  4  Reports, 
376,  69  L.  T.  N.  S.  78,  41  Week.  Rep. 
565,  57  J.  P.  676,  is  to  the  same  effect, 


ana  tne  decision  m  tnat  case  was  not 
shaken  in  any  way  by  the  House  of 
Lords  in  Allen  v.  Flood,  supra,  or  in 
Quinn  v.  Leathem,  supra,  though  cer- 
tain dicta  of  Lord  Esher  were  disap- 
proved. 

Procuring  a  person  to  break  his 
contract  with  the  plaintiff  is  illegal 
(Lumley  v.  Gye,  2  El.  &  Bl.  216,  118 
Eng.  Reprint,  749,  22  L.  J.  Q.  B.  N.  S. 
463,  17  Jur.  827,  1  Week.  Rep.  432,  1 
Eng.  Rul.  Cas.  706) ;  but  procuring 
another  not  to  enter  into  a  contract 
is  not  illegal  (Allen  v.  Flood,  supra'; 
Scottish  Co-op.  Wholesale'  Soc.  v. 
Glasgow  Fleshers'  Trade  Defence 
Asso.  85  Scot.  L.  R.  645,  6  Scot.  L. 
T.  268). 

A  threat  by  a  person  to  do  an  act 
which  he  is  legally  entitled  to  do  is 
not  actionable,  and  the  motive  is  im- 
material. There  is  to  question  in  the 
present  case  of  procuring  a  breach  of 
contract,  as  the  defendants  did  not 
know  of  any  contract,  and,  further, 
they  provided  in  the  by-lawa  against 
any  possible  breach  of  contract.  [Rex 
V.  Eccles,  1  Leach,  C.  C.  274;  White 
V.  Riley  [1921]  1  Ch.  1,  36  Times  L. 
R.  849,  89  L.  J.  Ch.  N.  S.  628,  64  Sol. 
Jo.  725, 160  L.  T.  Jo.  71,  and  the  Trade 
Disputes  Act  1906  (6  Edw.  VII.  chap. 
47),  were  also  referred  to.] 

Sir  John  Simon,  K.  C,  and  Maug- 
ham,  K.  C.  (Sir  Albien  Richardson 
with  them),  for  the  plaintiffs: 

Prima  facie  a  man  may  carry  on  his 
trade  or  business  without  interference 
from  others.  Prima  facie  it  is  action- 
able to  interfere  with  him  so  as  to 
cause  him  damage,  but  some  forms  of 
interference  are  justifiable.  Inter- 
ference which  merely  consists  in  the 
active  and  eager  pursuit  of  the  de- 
fendant's own  trade  or  business  is  a 
justifiable  interference.  But  inter- 
ference by  means  of  spreading  false- 
hood, or  of  defamation,  violence,  or 
threats  of  coercive  action,  or  by  means 
of  a  combination  the  object  of  which 
is  not  to  further  one's  own  trade  or 
business,  but  to  interfere  with  the 
trade  or  business  of  the  plaintiff,  is 
not  justifiable,  but  is  actionable. 

Vegelahn  v.  Guntner,  167  Mass.  92, 
35  L.R.A.  722,  57  Am.  St.  Rep.  443,  44 
N.  E.  1077,  cited  with  approval  by 
Lord  Lindley  in  Quinn  v.  Leathem 
[1901]  A.  C.  539,  1  B.  R.  C.  197,  70 
L.  J.  P.  C.  N.  S.  76,  65  J.  P.  708,  50 
Week.  Rep.  189,  86  L.  T.  N.  S.  289,  17 
Times  L.  R.  749,  27  Eng.  Rul.  Cas.  66; 
Giblan  v.  National  Amalgamated  La- 
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bourers'  Union  [1903]  2  K.  B.  611,  1 
B.  R.  C.  528,  72  L.  J.  K.  B.  N.  S.  907, 
89  L.  T.  N.  S.  386,  19  Times  L.  R.  708, 
per  Romer,  L.  J.;  Glamorgan  Goal  Go. 
V.  South  Wales  Miners'  Federation 
[1903]  2  K.  B.  573.  72  L.  J.  K.  B.  N.  S. 
893,  89  L.  T.  N.  S.  393,  19  Times  L. 
R.  708,  affirmed  in  [1906;  H.  L.]  A.  C. 
239,  1  B.  R.  C.  1,  74  L.  J,  K.  B.  N.  S. 
525,  53  Week.  Rep.  593,  92  L.  T.  N.  8. 
710,  21  Times  L.  R.  441,  2  Ann.  Gas. 
436. 

"At  common  law  every  member  of 
the  conmiunity  is  entitled  to  carry  on 
any  trade  or  business  he  chooses  and 
in  such  manner  as  he  thinks  most  de- 
sirable in  his  own  interests,  and  in- 
asmuch as  every  right  connotes  an 
obligation  no  one  can  lawfully  inter- 
fere with  another  in  the  free  exercise 
of  his  trade  or  business  unless  there 
exist  some  just  4:ause  or  excuse  for 
such  interference.  Just  cause  or  ex- 
cuse for  interference  with  another's 
trade  or  business  may  sometimes  be 
found  in  the  fact  that  the  acts  com- 

glained  of  as  an  interference  have  all 
een  doae  in  the  bona  fide  exercise  of 
the  doer's  own  trade  or  business  and 
with  a  single  view  to  his  own  inter- 
ests (Mogul  S.  S.  Go.  V.  McGregor,  L. 
R.  23  Q.  B.  Div.  598,  [1892]  A.  G.  26, 
61  L.  J.  Q.  B.  N.  S.  295,  66  L.  T.  N.  S. 
1.  40  Week.  Rep.  337,  H  Asp.  Mar.  L. 
Gas.  120,  56  J.  P.  101)."  Atty.  Gen. 
V.  Adelaide  S.  S.  Go.  [1913]  A.  G. 
793,  109  L.  T.  N.  S.  258,  29  Times 
L.  R.  748,,  Ann.  Gas.  1914A,  417, 
per  Lord  Parker.  That  is  the  true 
explanation  of  the  decision  in  Quinn 
V.  Leathem  [1901]  A.  G.  496,  1  B. 
R.  G.  197,  70  L.  J.  P.  G.  N.  S.  76, 
66  J.  P.  708,  60  Week.  Rep.  139,  85  L. 
T.  N.  S.  289,  17  Times  L.  R.  749,  27 
Eng.  Rul.  Gas.  66.  Everyone  has  a 
right  to  carry  on  his  own  business, 
and  no  one  can  interfere  with  him  un- 
less he  can  justify  the  interference. 
Gompetition  is  not  an  interference  to 
which  anyone  can  legally  object.  The 
interference  in  the  present  case  is  not 
merely  competition,  as  in  the  Mogul 
Gase,  supra,  where  there  was  no 
threat;  it  is  a  threat  that,  if  persons 
deal  with  the  plaintiffs,  the  defend- 
ants will  penalize  them.  That  is  ac- 
tionable. 

Davies  v.  Thomas  [1920]  2  Gh.  189, 
10  B.  R.  G.  — ,  89  L.  J.  Ch.  N.  S.  838, 
123  L.  T.  N.  S.  456,  84  J.  P.  201,  36 
Times  L.  R.  671,  64  Sol.  Jo.  629. 

The  proposition  on  which  the  plain- 
tiffs rely  is  recognised  in  Giblan  v. 


National  Amalgamated  Labourers' 
Union  [1903]  2  K.  B.  600,  1  B.  R.  G. 
628,  72  L.  J.  K.  B.  N.  S.  907,  89  L.  T. 
N.  S.  386,  19  Times  L.  R.  708. 

It  is  one  thing  to  say  you  must 
choose  between  our  custom  and  that 
of  the  plaintiffs;  if  you  persist  in 
dealing  with  them  you  shall  not  deal 
with  us.  There  is  nothing  unlawful 
in  that.  But  it  is  a  different  thing 
to  say:  If  you  continue  to  deal  with 
the  plaintiffs  you  shall  not  only  cease 
to  deal  with  us,  but  we  will  take  steps 
to  prevent  others  from  dealing  with 
you.  To  induce  a  person  not  to  deal 
with  another  is  not  wrongful,  if  this 
be  done  by  lawful  means;  but  to  do 
the  same  thing  by  unlawful  means  is 
wrongful.  Then  what  are  unlawful 
means?  Whatever  may  be  said  of 
other  means  used,  threats  of  coercive 
action  are  unlawful  means. 

Pratt  V.  British  Medical  Asso. 
[1919]  1  K.  B.  244,  9  B.  R.  G.  982,  120 
L.  T.  N.  S.  41,  35  Times  L.  R.  14,  68 
Sol.  Jo.  84,  88  L.  J.  K.  B.  N.  S.  628. 

To  use  threats  of  coercion  to  third 
persona  if  they  deal  with  the  plaintiffs 
is  not  a  lawful  method  or  means  of 
inducing  those  persons  to  choose  be- 
tween doing  business  with  the  plain- 
tiffs and  doing  business  with  those 
who  threaten  the  coercion.  To  give 
an  example,  if  a  cook  and  housemaid 
go  together  to  the  mistress  and  give 
notice  that  they  will  leave  her  service 
unless  the  butler  is  dismissed,  the 
butler  perhaps  would  have  no  cause  of 
action;  but  if  they  go  further  and 
threaten  to  induce  tradespeople  to 
cease  from  supplying  the  household 
with  necessaries  until  the  butler  is 
dismissed,  there  he  would  have  a  cause 
of  action.  In  the  present  case  the 
learned  judge  has  found  that  the  de- 
fendants pursued  their  object  by 
means  of  threats  to  third  persons,  and 
he  has  found  this  upon  ample  evi- 
dence. The  plaintiffs  need  go  no  fur- 
ther to  establish  a  cause  of  action. 

With  regard  to  the  claim  for  libel, 
publication  of  the  plaintiffs'  name  in 
the  stop  list  is  capable  of  conveying 
a  defamatory  imputation.  For  in- 
stance, the  defendants  might  publish 
in  a  trade  journal  a  notice  that  in  the 
next  periodical  issue  there  would  ap- 
pear on  a  certain  page  and  in  a  cer- 
tain column  a  list  of  persons  who  have 
defrauded  them.  If  a  list  appeared  as 
notified,  that  publication  would  cer- 
tainly be  defamatory.  So  a  stop  list- 
is  capable  of  being  a  defamatory  pub- 
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lication.  To  place  the  name  of  a  firm 
or  trader  upon  the  stop  list  is  to  de- 
fame the  firm  or  trader.  It  is  an  un- 
lawful means  of  inducing  third  per- 
sons not  to  deal  with  the  plaintiffs.* 
Further,  the  publication  of  the  stop 
list  ia  a  direct  incitement  to  persons 
to  break  their  contracts.  On  this  part 
of  the  case  an  injunction  should  be 
granted. .  The  atop  list  should  be 
altered  so  as  to  warn  persons  not  to 
break  their  contracts.  , 

As  to  the  jurisdiction  of  the  court 
to  grant  an  injunction,  §  4  of  the 
Trade  Disputes  Act  1906  does  not  af- 
fect that.  It  does  not  declare  that 
acts  which  if  done  by  individuals 
would  be  torts  are  not  to  be  torts  if 
done  by  trade-unions;  it  enacts  that 
"an  action  against  a  trade-union 
...  in  respect  of  any  tortious  act 
alleged  to  have  been  committed  by  or 
on  behalf  of  the  trade-union  shall  not 
.  be  entertained  by  any  court."  A 
"  trade-union  may  commit  a  tort  just  as 
an  individual  can.  If  a  tort  has  been 
committed  no  action  can  be  enter- 
tained ;  but  that  does  not  preclude  an 
injunction  to  restrain  the  future  com- 
mission of  a  tort. 

Atty.  Gen.  t.  Hackney  Local  Bd.  L. 
R.  20  Eq.  626,  44  L.  J.  Ch.  N.  S.  646, 
33  L.  T.  N.  S.  244;  Flower  v.  Low  Ley- 
ton,  L.  R.  5  Ch.  Div.  347,  46  L.  J.  Ch. 
N.  S.  621,  36  L.  T.  N.  S.  760,  25  Week. 
Rep.  545;  Story,  Eq.  Jur.  §  864. 

Distumal,  K.  C,  in  reply: 

The  objects  of  the  Association  are 
lawful,  and  no  unlawful  means  are 
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used  in  carrying  out  those  objects. 
In  Quinn  v.  Leathern  [1901]  A.  C.  495, 
1  B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76, 
65  J.  P.  708,  50  Week.  Rep.  139,  85  L. 
T.  N.  S.  289,  17  Times  L.  R.  749,  27 
Eng.  Rul.  Cas.  66,  there  was  a  com- 
bination to  injure  the  plaintiff.  That 
was  the  ground  upon  which  all  the 
learned  lords  put  their  decision.  The 
defendants  had  a  right  to  do  the  act 
complained  of.  How  can  the  fact  of 
telling  the  plaintiffs  that  they  would 
do  the  act  make  it  unlawful? 

With  regard  to  the  question  of  in- 
ducing persons  to  break  their  con- 
tracts, there  must  be  evidence  that  the 
defendants  knew  that  there  were  con- 
tracts and  induced  persons  to  break 
them.  There  was  no  such  evidence  in 
this  case. 

As  to  the  claim  for  an  injunction 
against  the  trade-union,  §  4  of  the 
Trade  Disputes  Act  1906  prohibits  it. 
An  injunction  cannot  be  granted 
where  there  is  no  cause  of  action. 

Bankes,  L.  J.,  read  the  following 
jadgment: 

This  appeal  raises  an  extremely 
important  question  as  to  the  right 
of  an  association  of  traders  to  place 
the  name  of  persons  whom  they  con- 
sider to  have  offended  against  their 
by-laws  upon  a.  "stop  list,"  which 
is  extensively  published  in  the  trade 
papers.  The  plaintiffs  carry  on 
business  as  dei^ers  in  motor  cars. 
The  defendant  association  is  certi- 


(1)  Sir  John  Simon,  K.  C,  claimed 
leave  to  read  a  typewritten  letter  sub- 
scribed with  the  initials  "H.  C,"  which 
were  the  same  as  those  of  the  Association's 
secretary.  The  letter,  it  was  said,  pur- 
ported to  explain  the  meaning  and  object 
of  the  sto^  list  so  as  to  give  it  a  defama- 
tory meaning. 

Distumal,  K.  G:,  objected,  as  there  was 
no  evidence  that  it  was  written  by  any 
duly  authorized  agent  for  and  on  behalf 
of  the  defendants.  At  the  trial  Rowlatt, 
J.,  had  overruled  the  objection  and  ad- 
mitted the  letter. 

The  court  held  that  the  letter  was  not 
admissible  without  further  evidence. 

Sir  John  Simon  then  applied  for  leave 
to  call  the  secretary.  Miss  Helen  Cornish. 
The  object  and  intention  with  which  the 
words  complained  of  were  -written  were 
material  in  considering  whether  they  were 
defamatory.  He  cited  Capital  &  C.  Bank 
V.  Henty,  L.  R.  5  C.  P.  Dist.  636,  49  L. 
J.  C.  P.  N.  S.  880,  43  L.  T.  N.  S.  651,  28 
Week.  Rep.  851,  46  J.  P.  188;  (1882)  L. 
R.  7  App.  Cas.  744,  62  L.  J.  Q.  B.  N.  S. 


232,  47  L.  T.  N.  S.  662,  31  Week.  Rep. 
157,  47  J.  P.  214;  and  Isaacs  v.  Hobhouse 
(19191  1  K.  B.  898,  88  L.  J.  K.  B.  N.  S. 
668,  120  L.  T.  N.  S.  331. 

Distumal,  K.  C,  contended  that  the  evi- 
dence, if  material,  ought  to  have  been  ad- 
duced at  the  trial  (Shedden  v.  Patrick,  L. 
R.  1  H.  L.  Sc.  App.  Cas.  645;  Nash  v. 
Rochford  Rural  Dist.  Couneil  [1917]  1  K. 
B.  393,  116  L.  T.  N.  S.  129,  81  J.  P.  67) ; 
and  that  in  the  appellants'  view  it  was 
material,  as  they  said  it  attached  a  de- 
famatory meaning  to  a  publication  which 
was  not  per  se  defamatory.  Goldstein  v. 
Foss,  6  Bam.  &  C.  164,  108  Eng.  Reprint, 
409,  1  Moore  &  P.  402,  2  Younge  &  J.  146, 
148  Eng.  Reprint,  868,  9  Dowl.  &  R.  197, 
4  Bing.  489,  130  Eng.  Reprint,  856,  2  Gar. 
&  P.  262,  29  Revised  Rep.  610.  cited  by 
Lord  Penzance  in  Capital  &  C.  Bank  v. 
Henty,  L.  R.  7  App.  Cas.  760,  52  L.  J.  Q, 
B.  N.  S.  232,  47  L.  T.  N.  S.  662,  31  Week. 
Rep.  167,  47  J.  P.  214. 

The  court,  for  the  reasons  stated  in  the 
judgments,  refused  the  appUcatioUi 
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fied  to  be  a  trade-union  under  the 
Trade  Union  Act  1913,  §  2,  subsec. 
8.  The  defendants,  other  than  the 
defendant  Crane,  are  members  of 
the  Association,  and  members  also 
either  of  the  council  or  of  the  stop- 
list  committee  who  dealt  with  the 
complaint  against  the  plaintiffs. 
The  defendant  Crane  is  the  solicitor 
to  the  Association,  and  acted  as  the 
stop-list  superintendent,  whose  duty 
it  was  to  report  upon  complaints 
submitted  to  the  sub-committee  and 
to  the  council. 

The  plaintiffs  brought  the  present 
action,  claiming  "an  injunction  re- 
straining the  defendants,  their  serv- 
ants, and  agents,  and  each  of  them, 
from  publishing  the  name  of  the 
plaintiff  company  in  a  stop  list  or 
black  list,  or  from  publishing  any 
libel  of  the  plaintiffs  injuriously  af- 
fecting them  in  their  business  of 
dealers  in  motor  cars,  or  from  pub- 
lishing any  statement  calculated  to 
prevent  any  person,  firm,  or  com- 
pany from  dealing  with  the  plain- 
tiffs, or  calculated  to  induce  any 
person,  firm,  or  company  to  break 
their  contracts  with  the  plaintiffs." 
The  claim  was  based  upon  three 
alternative  grounds :  (1)  An  unlaw- 
ful conspiracy  to  injure  the  plain- 
tiffs; (2)  an  unlawful  threat  to 
place  the  plaintiffs'  name  upon 
the  stop  list;  (3)  a* threat  to  pub- 
lish a  libel  upon  the  plaintiffs. 
Rowlatt,  J.,  who  tried  the  action, 
does  not  deal  in  his  judgment  with 
the  first  or  last  of  these  alleged 
causes  of  action.  The  case  for  the 
plaintiffs,  so  far  as  it  relates  to  the 
alleged  libel,  is  contained  in  Till  6 
and  7  of  the  statement  of  claim. 
In  the  absence  of  evidence  that  the 
words  complained 
of  would  be  under- 
stood in  some  other 
than  their  ordinary 
meaning,  they  are  not,  in  my  opin- 
ion, capable  of  a  defamatory  mean- 
ing. At  the  trial  an  attempt  was 
made  to  put  in  evidence  a  copy  of 
the  Autocar  newspaper  for  Decem- 
ber 30, 1916,  which  was  said  to  con- 
tain a  communication  from  the  de- 
fendant   Association    which   would 
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supply  the  evidence  required  to  es- 
tablished the  fact  that  the  stop  list 
would  be  understood  by  those  who 
saw  it  as  casting  an  imputation  up- 
on those  whose  names  appeared  in 
it.  A  Mr.  Lafone,  the  present  edi- 
tor of  the  Autocar,  was  called  to 
produce  the  material  documents. 
He  produced  a  typescript  letter  on 
paper  headed  with  the  name  of  the 
defendant  Association  in  print,  and 
at  the  end  of  the  letter  their  name 
typed  followed  by  the  initials  "H. 
C."  He  also  produced  a  manuscript 
article  which  the  writer  of  the  let- 
ter requested  might  be  inserted  in 
the  Autocar  newspaper.  The  wit- 
ness knew  nothing  about  these  docu- 
ments, except  that  they  had  been 
sent  up  to  him  from  the  office  of  the 
paper  at  Coventry.  All  he  could 
say  about  the  signature  to  the  letter  • 
was  that  he  thought  the  initials  "H. 
C."  were  the  initials  of  the  secre- 
tary of  the  defendant  Association. 
The  defendants'  council  objected  to 
the  admission  in  evidence  of  either 
the  letter,  the  manuscript,  or  the 
newspaper,  and  the  objection  was 
persisted  in.  The  learned  judge 
admitted  the  documents,  thinking 
apparently  that  it  was  a  mere  use- 
less formality  to  call  the  secretary 
of  the  defendant  Association,  a  Miss 
Helen  Cornish,  whose  initials  were 
said  to  be  those  appended  to  the 
signature  to  the  letter.  In  my  opin- 
ion the  objection  was  well  founded, 
and  if  persisted  in  ought  to  have 
been  allowed,  and  the  documents 
rejected,  as  there  was  in  fact  no  evi- 
dence connecting  the  defendants,  or 
any  of  them,  witii  the  letter,  or  with 
the  manuscript,  or  with  the  article 
in  the  newspaper.  In  view  of  the  de- 
cision of  this  court  upon  this  point. 
Sir  John  Simon  applied  for  leave  to 
call  Miss  Helen  Cornish  as  a  wit- 
ness. He  said,  and  said  truly,  that 
a  great  distinction  ought  to  be 
drawn  between  a  case  where  a  party 
who  has  failed  in  the  court  below  is 
endeavoring  to  turn  the  failure  into 
a  success  in  the  Court  of  Appeal  by 
the  calling  of  fresh  evidence,  and 
a  case  like  the  present,  where  the 
application   is  made  by  the  party 
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successful  in  the  court  below  for 
leave  to  give  the  technical  proof 
which  a  too  obliging  judge  was  will- 
ing to  despense  with.  In  every  case 
the  court  must  exercise  its  discre- 
tion upon  the  facts  of  the  particular 
case.  Here  the  difficulty  arises  from 
the  position  occupied  by  the  witness 
whom  Sir  John  Simon  desires  to 
call.  The  lady  occupies  the  respon- 
sible position  of  secretary  to  the 
defendant  Association.  She  it  is 
who  has  sworn  on  their  behalf  the 
answers  to  interrogatories  and  to 
the  affidavits.  Once  she  is  in  the 
witness  box,  it  is  not  possible  to 
limit  her  evidence  to  the  one  point, 
— ^namely,  whether  she  is  responsi- 
ble for  the  writing  of  the  letter  to 
which  the  initials  "H.  C."  are  ap- 
pended. The  defendants'  counsel 
may  cross-examine  her  on  any  point. 
It  seems  probable  that  putting  her 
into  the  witness  box  may  result  in 
the  reopening  of  the  whole  trial, 
and  render  necessary  the  calling  of 
still  further  evidence.  Under  these 
circumstances  the  application  to 
call  the  further  evidence  ought  not, 
in  my  opinion,  to  be  acceded  to. 
As  the  plaintiffs  have  failed  to  es- 
tablish that  the  publication  of  their 
name  in  the  stop  list  is  capable  of 
being  treated  as  a  libel  upon  them, 
they  fail  upon  this  part  of  their 
claim. 

The  much  more  important  ques- 
tion whether  the  threat  to  publish 
the  plaintiffs'  name  in  the  stop  list 
is  an  actionable  wrong  remains  to 
be  considered.  Rowlatt,  J.,  held 
that  it  was.  We  have  had  an  able  and 
exhaustive  examination  of  all  tiie 
authorities  presented  to  us  by  coun- 
sel on  both  sides.  It  will  not,  in  my 
opinion,  serve  any  useful  purpose 
to  go  through  tiiese  authorities. 
The  problem  to  be  solved  is  whether, 
applying  the  principles  to  be  ex- 
tracted-from  the  decisions  in  the 
House  of  Lords  to  the  facts  of  this 
case,  the  plaintiffs  have  made  out 
that  the  defendants  have  committed 
or  threatened  to  commit  an  action- 
able wrong. 

The  decisions  in  Mogul  S.  S.  Co.  v. 
McGregor  [1892]  A.  C.  25,  66  L.  T. 
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N.  S.  1,  61  L.  J.  Q.  B.  N.  S.  295,  40 
Week.  Rep.  337,  7  Asp.  Mar.  L.  Cas. 
120,  56  J.  P.  101,  Allen  v.  Flood 
[1898]  A.  C.  1,  67  L.  J.  Q.  B.  N.  S. 
119,  77  L.  T.  N.  S.  717,  46  Week. 
Rep.  258,  17  Eng.  Rul.  Cas.  285^ 
and  Quinn  v.  Leathern  [1901]  A.  C. 
495,  1  B.  R.  C.  197,  70  L.  J.  P.  C. 
N.  S.  76,  65  J.  P.  708,  50  Week.  Rep. 
139,  85  L.  T.  N.  S.  289,  17  Times  L. 
R.  749,  27  Eng.  Rul.  Cas.  66,  are 
all  in  agreement  to  this  extent,  that 
a  combination  of  persons  to  do  some 
act  the  object  of  which  is  to  injure 
some  third  person  is  wrongful  and 
actionable;  so,  too,  is  a  combination 
of  persons  to  do  some  act  by  unlaw- 
ful means  which  will  have  tiie  effect 
if  injuring  some  third  person.  It 
was  faintly  argued  in  the  present 
case  that  the  plaintiffs  had  made 
out  a  case  of  an  unlawful  conspir- 
acy to  injure  them.  If  this  case  had 
been  tried  by  a  jury,  they  might 
have  been  induced  to  share  the  view 
taken  by  the  jury  in  Quinn  v.  Leath- 
em,  supra,  in  which  case  it  might 
have  been  difficult  to  disturb  their 
verdict.  As  matters  stand  the  evi- 
dence is,  in  my  opinion,  quite  in- 
sufficient to  establish  a  case  of  a 
conspiracy  to  injure.  If  the  plain- 
tiffs can  succeed  at  all,  it  must  be 
upon  the  ground  that  the  means 
proposed  to  be  adopted  by  the  de- 
fendants to  carry  out  the  ol)ject  of 
their  combination  were  unlawful. 

This  raises  what  is,  to  my  mind, 
upon  the  authorities  an  extremely 
difficult .  question.  The  material 
facts  upon  this  part  of  the  case  are 
as  follows:  The  defendant  Asso- 
ciation is  composed  of  persons  or 
firms  engaged  i.n,  or  having  com- 
mercial relationship  with,  the  mo- 
tor industry.  The  members  are 
divided  into  classes,  and  they  in- 
clude manufacturers  or  sole  con- 
cessionaires of  mechanically  pro- 
pelled vehicles ;  manufacturers  of  or 
factors  in  motor  goods  and  their 
agents ;  wholesale  and  retail  dealers 
in  cars,  and  others  saving  commer- 
cial relationship  with  the  motor 
industry;  persons,  firms,  or  com- 
panies letting  motor  cars  on  hire. 
No  evidence  was  given  of  the  num- 
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ber  of  persons  or  firms  who  were 
members  of  the  Association,  but 
from  the  evidence  of  one  of  the 
plaintiffs'  witnesses,  who  spoke  of 
the  "tremendous"  range  of  pro- 
prietary or  price-maintained  arti- 
cles, and  said  that  all  the  accessories 
and  details  connected  with  a  motor 
agent's  business  in  different  depart- 
ments are  to  a  very  large  extent 
included  in  the  protected  lists,  it 
must,  I  think,  be  assumed  that  the 
membership  of  the  Association  must 
cover,  if  not  all,  a  very  large  pro- 
portion of  the  motor  trade.  The 
professed  object  of  the  Association 
is  to  maintain  the  price  of  all  arti- 
cles entered  and  published  in  the 
current  protected  list  of  the  Asso- 
ciation, or  the  price  of  which  is  pro- 
tected by  grant  from  the  Associa- 
tion. The  means  by  which  this  ob- 
ject is  sought  to  be  attained  is  by 
stopping  the  supply  of  any  pro- 
prietary priced  article,  not  only  to 
any  person  whether  a  member  of 
the  Association  or  not  who  sells 
such  an  article  above  or  below  the 
protected  price,  but  also  by  stopping 
the  supply  of  such  articles  to  any 
person  who  supplies  such  articles 
to  an  offending  person.  The  stop- 
ping of  the  supply  is  sought  to  be 
attained  by  placing  the  name  of  an 
alleged  offender  on  the  stop  list, 
which  is  widely  published,  and 
which  contains  a  notice  that  the 
persons  whose  names  appear  in  the 
stop  list  are  not  to  be  supplied,  di- 
rectly or  indirectly,  with  any  of  the 
articles  on  the  protected  lists  of  the 
Association.  The  Association  are 
not  content  with  placing  the  name 
of  an  offender,  or  alleged  offender, 
upon  the  stop  list.  By-law  5  is  in 
these  terms :  "The  council  may  also 
place  on  the  stop  list  any  person, 
whether  a  member  or  not,  who  shall 
supply  proprietary  price-maintained 
articles  to,  or  have  any  trade  re- 
lations in  regard  to  proprietary 
price-maintained  articles  with,  any 
person  whose  name  is  on  the  stop 
list."  The  Association  appear  to 
have  been  quite  alive  to  the  danger 
of  inducing  persons  to  break  their 
contracts  with  an  alleged  offender. 


To  meet  this  diiiiculty  by-law  8  has 
been  introduced.  It  is  not,  I  think, 
necessary  in  the  present  case  to  con- 
sider what  the  effect  of  inserting 
such  a  clause  in  the  contracts  of 
members  may  be,  because  any 
ground  of  complaint  that  the  plain- 
tiffs might  have  had  in  reference  to 
the  breaking  of  contracts  made  with 
them  was  removed  by  an  order  of 
this  court  made  when  the  appe^  in 
reference  to  the  interlocutory  in- 
junction was  before  it. 

The  plaintiffs  are  not  members 
of  the  defendant  association.  They 
advertised  a  Vauxhall  car  for  sale 
at  a  price  above  the  Association's 
protected  list  price.  The  Associa- 
tion complained  upon  the  ground 
that  the  Vauxhall  Motor  Company 
were  members  of  the  Association, 
and  that  it  was  not  permissible  for 
their  cars  to  be  offered  or  sold  on 
terms  other  than  those  stipulated 
by  them.  The  plaintiffs  replied 
that  the  protected  list  did  not  apply 
to  the  case,  as  the  car  had  been 
placed  in  their  hands  for  sale  by  a 
private  customer,  and,  though  new 
in  the  sense  that  it  had  not  been 
used,  it  was  secondhand  in  the  sense 
in  which  that  expression  must  be 
construed  in  connection  with  a  pro- 
tected list  of  prices.  The  plaintiffs 
did  not  attend  the  meeting  of  the 
subcommittee  of  the  Association  to 
which  they  were  invited,  and  at 
which  the  complaint  against  ^em 
was  considered,  because  both  the 
manager  and  the  managing  direc- 
tor were  engaged  in  Paris  on  the 
date  fixed  for  the  meeting.  The 
committee  dealt  with  the  matter  in 
their  absence,  and  recommended  the 
council  to  add  the  plaintiffs'  name  to 
the  stop  list.  The  council  met  on 
November  6,  when  the  plaintiffs 
were  represented  by  counsel,  who 
submitted  for  the  consideration  of 
the  council  the  grounds  upon 
which  the  plaintiffs  contended 
that  no  infringement  of  the  As- 
sociation's by-laws  had  been  com- 
mitted. The  coimcil  confirmed 
the  recommendation  of  the  com- 
mittee unless  the  plaintiffs  pre- 
ferred to  pay  a  fioe  and  apologize. 
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veyed  to  the  plaintiffs  in  a  letter 
dated  November  8,  1919:  "We 
write  to  give  you  formal  intimation 
of  the  decision  of  the  council  of  this 
Association  made  on  Thursday  last, 
and  verbally  announced  to  you  that 
the  recommendation  of  the  subcom- 
mittee to  add  your  name  to  the  stop 
list  be  accepted,  unless  within  seven 
days  from  Thursday  last  you  accept 
the  following  alternative,  which,  un- 
der  the  circumstances  put  before 
them  by  your  counsel  and  your- 
selves, they  have  decided  to  offer 
you:  (1)  That  within  such  period 
you  send  us  check  for  £50  to  be 
passed  by  us  forthwith  to  the  Cycle 
and  Motor  Trade  Benevolent  Fund 
as  a  donation  to  that  charity.  (2) 
That  within  the  same  time  you  write 
to  us,  undertalcing  to  exercise  such 
better  supervision  as  to  prevent 
such  an  occurrence  happening 
again.  To  prevent  misunderstand- 
ing, as  the  point  was  mentioned  in 
your  presence,  we  may  mention  that, 
should  you  accept  IJie  alternative 
course,  neither  the  apology  nor  the 
fine  is  to  be  advertised.  In  dealing 
with  our  stop  list,  the  council,  as 
you  probably  know,  sometimes  or- 
ders undertakings  of  this  sort  to  be 
advertised  at  the  expense  of  the 
party  called  to  account;  whilst  in 
other  cases  the  undertaking  is  sim- 
ply filed  in  this  office.  The  condi- 
tion attached  to  your  alternative 
course  is  of  that  kiftd."  The  plain- 
tiffs preferred  to  test  the  legality 
of  the  Association's  proceedings  by 
action,  and  they  issued  their  writ 
on  November  11. 

Their  case  put  broadly  is  this: 
The  defendants  have  combined  to 
threaten  to  punish  us  for  an  alleged 
offense  against  the  rules  of  the  As- 
sociation, of  which  we  are  not  mem- 
bers, and  which  offense  we  have  not 
in  fact  committed,  and,  in  the  at- 
tempt to  coerce  us  into  carrying  on 
our  trade  according  to  their  rules 
as  interpreted  by  themselves,  they 
threaten  to  do  us  a  serious  injury 
by  inserting  our  names  in  their  pub- 
lished stop  list.  We  maintain  that 
such  conduct  is  an  actionable  wrong. 


say  that  they  have  done  nothing 
wrong;  they  claim  that  they  are 
only  exercising  their  indisputable 
right  to  trade,  or  to  refrain  from 
trading,  with  whom  they  please, 
and  to  give  ptd>lic  notice  that  they 
will  not  trade  witii  persons  who  do 
not  follow  their  rales  as  honestly 
interpreted  by  themselves,  or  who 
supply  protected  priced  goods  to 
such  persons.  Which  of  these  con- 
tentions is  right?  It  appears  to  me 
to  lead  only  to  confusion  to  dwell 
too  much  upon  the  question  whether 
threats  have  been  used,  or  coercion 
or  intimidation  applied.  In  a  case 
like  the  present  threats,  coercion, 
or  intimidation  are  only  the  means 
to  an  end.  The  material  question 
must  be  whether,  if  the  end  sought 
to  be  attained  is  lawful,  the  means 
are  in  themselves  unlawful.  There 
are  cases  in  which  there  can  be  no 
doubt  as  to  the  unlawfulness  of  the 
means  used ;  as,  for  instance,  where 
the  threats  are  to  use  personal  vio- 
lence or  to  publish  a  libel.  On  the 
other  hand,  there  are  many  cases 
in  which  threats,  intimidation,  or 
coercion  are  lawful  and  justifi- 
able even  when  used  by  persons  act- 
ing in  combination.  Peterson,  J., 
has,  I  think,  done  good  service  in 
drawing  attention  to  this  view  of 
the  matter  in  his  very  instructive 
judgment  in  Hodges  v.  Webb 
[1920]  2  Ch.  70,  87-94,  89  L.  J.  Ch. 
N.  S.  273,  123  L.  T.  N.  S.  80,  36 
Times  L.  R.  311.  In  every  case  the 
question  must  be:  Is  what  is  com- 
plained of  unlawful?  Are  the 
persons  ■  complained  of  exceeding 
their  legal  rights?  The  distinction 
between  what  persons  acting  in 
combination  may  lawfully  do  and 
what  they  may  not  lawfully  do  is, 
I  think,  well  pointed  out  by  Erie,  J., 
in  his  summing  up  in  Reg.  v.  Row- 
lands [1851]  17  Q.  B.  671,  686, 
note,  117  Eng.  Reprint,  1439,  2  Den. 
C.  C.  364,  21  L.  J.  Mag.  Cas.  N.  S. 
81,  16  Jur.  268,  5  Cox,  C.  C.  466. 
After  pointing  out  that  there  was 
nothing  unlawful  in  a  combination 
of  persons  for  their  own  protection 
and  to  obtain  a  benefit  which  by 
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say  that  a  combination  for  the  pur- 
pose of  injuring  another  is  a  com- 
bination of  a  different  nature,  di- 
rected personally  against  the  party 
to  be  injured;  and  the  law  allowing 
persons  to  combine  for  the  purpose 
of  obtaining  a  lawful  benefit  to 
themselves  gives  no  sanction  to  com- 
binations which  have  for  their  im- 
mediate purpose  the  hurt  of  an- 
other. Herein,  I  think,  lies  the  dis- 
tinction between  such  cases  as  Quinn 
v.  Leathem  [1901]  A.  C.  495,  1  B. 
R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76,  65 
J.  P.  708,  50  Week.  Rep.  139,  85 
L.  T.  N.  S.  289,  17  Times  L.  R.  749, 
27  Eng.  Rul.  Cas.  66,  and  Pratt  v, 
British  Medical  Asso.  [1919]  1  K. 
B.  244,  9  B.  R.  C.  982,  88  L.  J.  K. 
B.  N.  S.  628,  120  L.  T.  N.  S.  41,  35 
Times  L.  R.  14,  63  Sol.  Jo.  84,  on  the 
one  side,  and  the  Mogul  Case  [1892] 
A.  C.  25,  61  L.  J.  Q.  B.  N.  S.  295,  66 
L.  T.  N.  S.  1,  40  Week.  Rep.  337,  7 
Asp.  Mar.  L.  Cas.  120,  56  J.  P.  101. 
and  Scottish  Co-op.  Wholesale  Soc. 
v.  Glasgow  Fleshers'  Trade  Defence 
Asso.  35  Scot.  L.  R.  645,  5  Scot.  L. 
T.  263,  on  the  other.  In  each  of 
these  cases  there  was  combination; 
in  each  threats  and  coercion  by  the 
combination.  In  the  first  two  cases 
the  combination  was  held  to  be  un- 
lawful because  its  object  was  to 
injure  and  punish  the  individuals 
threatened.  In  the  last  two  the 
combination  and  the  threats  used 
were  held  to  be  lawful  because  the 
object  was  merely  the  legitimate 
protection  of  trade  interests.  There 
may  be  cases  in  which  if  the  matter 
is  looked  at  merely  from  a  plaintiff's 
point  of  view  a  defendant's  action 
might  appear  to  be  unlawful.  This 
is  what  I  think  Lord  Lindley  must 
have  had  in  mind  when  in  Quinn  v. 
Leathem  [1901]  A.  C.  540,  1  B. 
R.  C.  197,  27  Eng.  Rul.  Cas.  66, 
he  says:  "But  coercion  by  threats, 
open  or  disguised,  not  only  of 
bodily  harm,  but  of  serious  annoy- 
ance and  damage,  is  prima  facie, 
at  all  events,  a  wrong  inflicted 
on  the  persons  coerced;  and  in 
considering  whether  coercion  has 
been  applied  or  not,  numbers  can- 


in  the  present  case  is  not  so  mucn 
whether  the  plaintiffs  have  made 
out  a  prima  facie  case,  as  whether 
the  defendants  have  justified  their 
action.  Have  they,  to  use  the  lan- 
guage of  Bowen,  L.  J.,  in  the  Court 
of  Appeal  in  the  Mogul  Case,  L.  R. 
23  Q.  B.  Div.  613  et  seq.,  showm 
"just  cause  or  excuse"  for  what 
they  did?  In  his  summing  up  in 
Leathem  v.  Craig  [1899]  2  Ir.  R. 
671-673.  In  sub  nom.  Quinn  v. 
Leathem  [1901;  H.  L.]  A.  C.  495, 
1  B.  R.  C.  197,  70  L.  J.  P.  C.  N. 
S.  76,  65  J.  P.  708,  50  Week.  Rep. 
139,  85  L.  T.  N.  S.  289,  17  Times 
L.  R.  749,  27  Eng.  Rul.  Cas.  66. 
FitzGibbon,  L.  J.,  left  certain  ques- 
tions to  the  jury  as  to  whether  the 
defendants  had  acted  "wrongfully 
and  maliciously"  towards  the  plain- 
tiff; and  in  explaining  to  the 
jury  the  meaning  of  these  words 
he  said  that  they  had  to  con- 
sider whether  the  intent  and  actions 
of  the  defendants  went  beyond  the 
limits  which  would  not  be  action- 
able,— namely,  securing  or  advanc- 
ing their  own  interests,  or  those  of 
their  trade,  by  reasonable  means, 
including  lawful  combination.  If 
the  Lord  Justice  was  right  in  his 
view  thus  expressed,  that  ^he  rea- 
sonableness of  the  action  taken  by 
the  defendants  in  the  present  case 
was  a  matter  for  the  court  to  con- 
sider, then  I  think  that  the  defend- 
ants might  have  been  in  a  difficulty 
owing  to  the  fact  that  they  elected 
to  call  no  evidence.  It  appears  to 
me,  however,  that  the  weight  of 
authority  is  against  the  view  taken 
by  FitzGibbon,  L.  J.,  Bowen,  L.  J.,  in 
the  Mogul  Case,  L.  R.  23  Q.  B.  Div. 
618,  619,  definitely  states  that  it  is 
no  part  of  the  duty  of  the  court  to 
inquire  whether  the  action  of  the  de- 
fendants in  that  case  was  either  self- 
ish or  unreasonable,  but  that  it  was 
sufficient  if  it  appeared  to  have  been 
taken  bona  fide  in  their  own  inter- 
est in  the  exercise  of  their  trade. 
This  view  of  Bowen,  L.  J.,  does  not 
appear  to  have  been  at  any  time 
dissented  from  in'  the  House  of 
Lords,  and  it  appears  to  have  been 
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shared  by  Lord  Hannen  in  the  Mogul 
Case  [1892]  A.  C.  59,  61  L.  J.  Q. 
B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40 
Week.  Rep.  387,  7  Asp.  Mar.  L.  Cas. 
120,  56  J.  P.  101,  where  he  says 
that  he  knows  of  no  restriction  im- 
posed by  1^  on  competitimi  by  one 
trader  with  another. 

Accepting  this  view  of  the  law, 
I  cannot  come  to  any  other  conclu- 
sion upon  the  evidence  in  this  case 
except  that  what  the  defendants 
did,  and  what  is  complained  of  in 
Libei-piacin*  ^^  prcsent  action, 
Mme  on  atop  was  done  by  them 
bona  fide  in  pro- 
tection of  their  trade  interests. 
Under  these  circumstances  neither 
such  coercion  or  threats  as  were 
used,  nor  the  action  by  the  defend- 
ants in  combination,  render  their 
action,  in  my  opinion,  unlawful  or 
actionable. 

For  these  reasons  the  appeal 
must  be  allowed,  with  costs,  and 
the  judgment  for  the  plaintiffs  must 
be  set  aside  and  judgment  entered 
for  the  defendants,  with  costs.  The 
view  which  I  have  expressed  ren- 
ders it  unnecessary  to  consider  any 
of  the  other  points  which  were 
raised  in  argument,  or  to  deal  with 
the  cross  appeal,  which  must  also 
be  dismissed,  with  costs. 

Scmtton,  L.  J.,  read  the  following 
judgment: 

This  appeal  raises  a  number  of 
questions  of  law,  on  which,  in  view 
of  the  state  of  the  authorities,  it  is 
very  desirable  that  the  House  of 
Lords  should  make  clear  the  effect 
of  its  various  decisions. 

The  Motor  Trade  Association  is  a 
trade-union  composed  of  manufac- 
turers in  the  motor  trade,  who  by 
the  course  of  that  trade  sell  their 
goods  through  agents,  who  are  re- 
quired to  sell  at  a  fixed  or  list  price, 
getting  their  profits  from  the  dis- 
counts allowed  them  by  the  man- 
ufacturers. Those  engaged  in  the 
trade  regard  it  as  undesirable  that 
their  goods  should  be  sold  to  the 
public  at  either  more  than  the  list 
price,  which  may  prejudice  the  de- 
mand for  them  and  lead  to  profiteer- 
ing, or  at  less  than  the  list  price, 
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which  may  lead  to  competition  be- 
tween their  agents  and  dissatiufac- 
tion  among  those  who  adhere  to  the 
list  price.  The  associated  traders 
propose  to  stop  these  departures 
from  the  fixed  price  of  their  goods 
by  refusing  to  sell  their  goods  to 
any  person,  whether  he  be  a  mem- 
ber of  the  Association  or  not,  who 
sells  their  goods  above  or  below  the 
list  price.  As  the  person  who  acts 
in  this  matter  might  get  the  goods, 
which  members  will  not  sell  to  him 
direct,  indirectly  through  other  peo- 
ple, tiie  associated  members  pro- 
pose also  not  to  supply  their  goods 
to  any  person  who  shall  supply  list 
price  articles  to  a  person  whom  the 
members  will  not  supply  directly. 
They  propose  to  inform  their  mem- 
bers of  the  persons  with  whom  they 
must  not  deal,  -because  they  have 
sold  list  price  goods  above  or  below 
the  fixed  price,  by  putting  the  names 
on  a  "stop  list."  As  notice  to  their 
members  would  not  reach  nonmem- 
bers,  who  may  buy  from  members 
and  then  sell  the  goods  to  the  person 
aimed  at,  they  propose  to  publish 
the  stop  list.  The  above  appears 
to  summarize  the  sjrstem  and  object 
of  the  Motor  Trade  Association  and 
the  by-laws  by  which' it  is  enforced. 
According  to  the  evidence,  after 
the  war,  when  there  was  a  great  de- 
mand for  cars,  private  persons, 
many  of  them  speculators,  ordered 
a  car  from  each  of  a  number  of 
nianufacturers,  hoping  to  use  the 
first  delivered,  and  sell  the  rest  at 
a  profit.  This  had  the  natural  re- 
sult that  the  order  books  of  the  man- 
ufacturers did  not  represent  the 
real  demand,  but  the  speculative 
opinion  of  the  market. 

As  Rowlatt,  J.,  said:  If  the 
orders  are  given  that  are  not  orders 
for  cars  bona  fide  intended  for  the 
use  of  the  orderer  it  tends  to  block 
up? 

A.  (The  plaintiffs'  witness)  Cer- 
tainly. 

The  Association  proposed,  there- 
fore, to  deal  with  motor  dealers  who 
took  part  in  selling  above  list  price 
cars  which  were  new  in  the  sense 
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that  they  had  never  been' used,  or 
indeed  delivered  by  the  manufactur- 
er, when  they  were  sold,  by  putting 
those  dealers  on  the  stop  list. 

The  plaintiffs  are  motor  dealers, 
not  members  of  the  Association, 
who  in  September,  1919,  were  asked 
by  a  Mr.  Blunt  to  sell  "a  New  Vaux- 
hall  car,  delivery  in  a  few  weelM." 
The  makers'  list  price  was  £1,125, 
and  Mr.  Blunt  contemplated  getting 
£1,425  for  himself  plus  the  agents' 
commission,  and  the  plaintiffs  asked 
£1,625  for  it.  Mr.  Blunt  was  acting 
as  representative  of  Mr.  Astrom,  a 
Finnish  merchant.  There  is  no  evi- 
dence as  to  whether  Mr.  Astrom 
was  speculating  in  cars  or  not.  This 
transaction  came  fo  the  notice  of  the 
Vauxhall  Company,  who  complained 
to  the  Association,  who  called  upon 
the  plaintiffs  to  appear  before  the 
committee  of  the  Association.  The 
committee,  when  the  plaintiffs  did 
not  appear,  recommended  the  coun- 
cil to  put  their  names  on  the  stop 
list.  The  plaintiffs  had  notice  of 
the  meeting  of  the  council,  and  ap- 
peared by  legal  representatives  be- 
fore the  council.  "They  argued  that 
they  had  really  only  sold  a  second- 
hand car,  and  said  they  were  most 
anxious  to  observe  the  by-law  of  the 
association.  The  council  deter- 
mined to  put  them  on  the  stop  list, 
unless  they  contributed  £50  to  the 
Motor  Benevolent  Fund  and  under- 
took tp  exercise  greater  supervision 
in  future.  This  they  declined  to  do, 
and  issued  a  writ  in  the  present  ac- 
tion. The  judge  below  took  a  strong 
view  of  the  term  about  £50,  which 
he"  called  "demanding  money  with 
menaces."  If  the  stop  list  was  jus- 
tified, this  means  of  avoiding  it  was 
in  the  plaintiffs'  favor;  if  it  is  not 
justified,  the  alternative  way  of 
avoiding  it  does  not  seem  to  make 
it  any  worse.  It  is  the  commonest, 
transaction  to  say  in  a  libel  action: 
"I  will  not  issue  a  writ  or  ask  for 
damages  if  you  will  apologize  and 
pay  my  costs,"  but  I  never  heard 
it  called  "demanding  money  with 
menaces"  before.  The  plaintiffs 
were  in  fact  put  on  the  stop  list, 
which  ran  as  follows:    "The  Motor 


Trade  Association.  In  pursuance  of 
its  policy  of  conserving  the  fixed 
resale  prices  scheduled  in  its  pro- 
tected lists,  the  Motor  Trade  Asso- 
ciation issues  the  subjoined  stop  list 
under  power  of  its  by-laws.  Com- 
plete current  stop  list  9o.  (All 
previous  lists  canceled).  Until  fur- 
ther notice  the  following  parties  are 
not  to  be  supplied,  directly  or  in- 
directly, with  any  of  the  articles 
on  the  protected  lists  of  this  Asso- 
ciation." 

One  further  matter  demands  at- 
tention. The  Association's  by-laws 
require  members  to  insert  a  clause 
in  their  contracts  for  the  supply 
of  protected  articles,  l^at  if  the 
name  of  the  purchaser  should  ap- 
pear in  the  stop  list  the  contract 
should  be  at  an  end;  but  they  con- 
tain a  proviso  that  the  stop  list  shall 
not  apply  to  contracts  existing  when 
the  member  joined  the  Association 
which  he  had  no  power  to  termi- 
nate. These  provisions  were  ob- 
viously intended  to  avoid  coming 
in  conflict  with  the  decisions  about 
the  illegality  of  inducements  to 
break  existing  contracts.  Mr.  Ware 
stated  that  before  the  council  he 
urged  that  the  stop  list  would  in- 
volve the  breach  of  existing  con- 
tracts, and  the  chairman  said  he 
undertsood  that.  The  stop  list,  by 
its  terms,  would  in  fact  only  require 
members  who  had  made,  after  join- 
ing the  Association,  and  in  breach 
of  the  by-laws  of  the  association, 
contracts  without  the  canceling 
clause,  to  break  them ;  but  it  would 
require  them  to  break  such  con- 
tracts, and  also  to  break  contracts 
existing  when  the  member  joined 
the  Association.  In  some  of  the 
subsequent  legal  proceedings,  on 
November  24  and  25,  1919,  the  de- 
fendants offered  to  give  an  under- 
taking to  discourage  any  person 
who  had  a  contract  with  the  plain- 
tiffs, from  breaking  it,  on  knowing 
their  names.  The  plaintiffs,  for 
trade  reasons,  declined  to  give  their 
names,  but  were  ordered  to  on  a 
summons  for  particulars.  When 
they  gave  the  names,  the  defendants 
at  once  wrote  to  the  four  names 
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not  involve  their  breaking  any  con- 
tracts with  the  piaintifFs.  There 
'was  no  evidence  that  any  person 
having  a  contract  had  in  fact  broken 
it;  there  was  evidence  that  persons 
did  decline  to  enter  into  fresh  con- 
tracts to  supply  protected  goods  to 
the  plaintiffs.  • 

Under  these  circumstances  Row- 
latt»  J.,  found  in  favor  of  the  plain- 
tiffs on  the  ground  that  this  was  an 
attempt  to  prevent  a  person  mak- 
ing a  lawful  disposition  of  his  own 
or  his  principal's  property  by 
threats  addressed  to  him  and  those 
who  might  deal  with  him.  Though 
he  mentions  a  suggested  justifica- 
tion by  trade  interest  under  the 
Mogul  Case  [1892]  A.  C.  25,  61  L. 
J.  Qv  B.  N.  S.  295,  66  L.  T.  N.  S.  1, 
40  Week.  Rep.  337,  7  Asp.  Mar.  L. 
Gas.  120,  66  J.  P.  101,  and  ap- 
parently rejects  it,  he  does  not 
make  any  express  finding  as  to 
whether  the  threatened  action  was 
taken  in  protection  of  trade  inter- 
ests. He  makes  no  finding  on,  and 
does  not  rest  his  judgment  on,  any 
cause  of  action  for  libel.  The 
threats  appear  to  be  threats  to  do 
acts  which  tiie  association .  has  a 
legal  right  to  do, — namely,  to  refuse 
to  supply  goods  to  the  plaintiffs  or 
to  persons  dealing  with  them.  This 
case,  therefore,  may  raise  the  ques- 
tions treated  as  doubtful  by  Lord 
Loreburn,  L.  C,  in  Conway  v.  Wade 
[1909]  A.  C.  506,  510,  his  judgment 
being  concurred  in  by  Lord  Mac- 
naghten.  He  said:  "But  suppose 
one  person  simply  induced  someone 
not  to  employ  anotiiier  or  not  to 
serve  another,  without  violence  or 
threat  or  breach  of  contract,  would 
an  action  lie,  and  in  what  circum- 
stances, in  such  a  case?  I  believe 
there  has  not  been  an  exhaustive 
answer  to  that  question.  The  fur- 
ther difficulty  arises,  What  is  a 
sufi^cient  justification?  Is  it  sup- 
plied by  self-interest,  or  by  trade 
competition,  or  by  what  other  con- 
dition or  motive?  No  answer  in 
general  terms  has  ever  been  given, 
and  perhaps  no  answer  can  be  giv- 
en.     A    parallel    difficulty    arises 


more  persons  acting  together."  It 
may  further  raise  the  question 
whether  a  threat  to  do  an  act  which 
you  have  a  lawful  right  to  do  can 
ever  be  actionable,  even  if  actuated 
by  motives  of  personal  spite.  On 
these  matters  we  were  referred  to 
the  mass  of  authorities  and  dicta, 
many, of  them  contradictory,  con- 
tained in  at  least  ten  House  of  Lords 
cases,  a  larger  number  of  decisions 
of  the  Court  of  Appeals,  and  a  num- 
ber of  able  and  conscientious  at- 
tempts by  judges  of  first  instance 
to  state  the  results  of  decisions  by 
which  they  are  bound,  and  by  which 
they  should  be  enlightened.  Of 
these  Pratt  v.  British  Medical  Asso. 
[19191  *  K.  B.  244,  9  B.  R.  C.  982, 
120  L.  T.  N.  S.  41,  85  Times  L.  R. 
14,  63  Sol.  Jo.  84,  88  L.  J.  K.  B.  N. 
S.  628,  per  McCardie,  J.,  and  Valen- 
tine V.  Hyde  [1919]  2  Ch.  129,  88  L. 
J.  Ch.  N.  S.  326, 120  L.  T.  N.  S.  653, 
35  Times  L.  R.  801,  63  Sol.  Jo.  390, 
per  Astbury,  J.,  are  jrecent' examples 
on  one  side  of  the  controversy,  and 
Hodges  V.  Webb  [1920]  2  Ch.  70, 
89  L.  J.  Ch.  N.  S.  273,  123  L.  T.  N. 
S.  80,  36  Times  L.  R.  311,  per  Peter- 
son, J.,  on  the  other.  I  have  read 
these  cases,  some  of  them  several 
times,  and  find  it  quite  impossible 
to  harmonize  them.  The  only  tri- 
bunal which  can  hope  to  bring  order 
into  chaos  is  the  House  of  Lords  it- 
self, and  I  do  not  think  any  useful 
purpose  would  be  served  by  attempt- 
ing to  reconcile  or  criticize  the  con- 
flicting statements  in  these  cases.  I 
can  only  state  some  points  that 
appear  to  me  to  be  fairly  clear. 

I  take  Allen  v.  Flood  [1898]  A. 
C.  1,  67  L.  J.  Q.  B.  N.  S.  119,  77  L. 
T.  N.  S.  717,  46  Week.  Rep.  258, 
17  Eng.  Rul.  Cas.  285,  and  Brad- 
ford Corp.  v.  Pickles  [1895]  A.  C. 
587,  64  L.  J.  Ch.  N.  S.  759,  11  Re- 
ports, 286,  73  L.  T.  N.  S.  353,  44 
Week.  Rep.  190,  60  J.  P.  3,  to  decide 
that  an  act  otherwise  lawful,  though 
harmful,  does  not  become  actionable 
by  being  done  maliciously  in  the 
sense  of  with  a  bad  motive  or  with 
intent  to  injure  another.  This  is 
Lord  Lindley's  statement  in  Quinn 
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V.  Leathern  [1901]  A.  C.  533, 1  B.  R. 
C.  197,  70  L.  J.  P.  C.  N.  S.  76,  65 
J.  P.  708,  50  Week.  Rep.  139,  86 
.L.  T.  N.  S.  289,  17  Times  L.  R.  749, 
27  Eng.  Rul.  Cas.  66,  of  the  effect  of 
Allen  V.  Flood,  supra.  Therefore 
the  reasons  sriven  by  Lord  Esher 
for  deciding  Bowen  v.  Hall  (1881) 
L.  R.  6  Q.  B.  Div.  333,  50  L.  J.  Q. 
B.  N.  S.  805,  44  L.  T.  N.  S.  75,  29 
Week.  Rep.  367,  46  J.  P.  373, 1  Eng. 
Rol.  Cas.  717,  and  Temperton  v. 
Russell  [1893]  1  Q.  B.  715,  62  L.  J. 
Q.  B.  N.  S.  412,  4  Reports,  376,  69 
L.  T.  N.  S.  78,  41  Week.  Rep.  565, 
57  J.  P.  676,  1  Eng.  Rul.  Cas.  717, 
in  the  way  he  did  are  erroneous. 
This  is  stated  by  Lord  Macnaghten 
in  Quinn  v.  Leathern  [1901]  A.  C. 
508.  I  take  the  Mogul  Cas*,  supra, 
as  deciding  that  a  combinatidh  to  do 
acts,  the  natural  consequence  of 
which  was  to  injure  another  in  his 
business,  was  not  actionable,  if 
those  acts  were  not  otherwise  un- 
lawful, such  as  assaults,  or  threats 
of  assaults,  and  were  done  in  fur- 
therance of  the  trade  interests  of 
•  those  combining.  I  understand 
Quinn  v.  Leathern  [1901]  A.  C.  495, 
to  decide  that  a  combination  to  in- 
jure another  in  his  trade  and  busi- 
ness, not  in  furtherance  of  the  trade 
interests  of  those  combining,  but 
out  of  spite  against  the  person  in- 
jured, is  actionable,  and  I  must  take 
it  that  the  noble  Lords  who  decided 
Quinn  v.  Leathern,  supra,  thought 
that  the  acts  there  proved  were  sub- 
ject-matter which  might  reasonably 
justify  the  finding  of  the  jury.  Of 
those  acts  the  inducement  to  break 
an  existing  contract  with  Dickie 
would  clearly  support  an  action,  but 
I  have  great  difficulty  in  seeing  why 
the  other  acts  were  not  in  further- 
ance of  the  trade  interests  of  the 
combiners.  The  workmen  took  the 
view  that  it  was  important  for  the 
interests  of  workmen  that  all  mem- 
bers of  their  trade  should  be  mem- 
bers of  their  union.  They  therefore 
endeavored  (1)  to  persuade  em- 
ployers to  employ  only  union  work- 
men by  stating  that,  if  they  did  not, 
union  workmen  would  not  work 
for  them.     But  some  masters  em- 


ployed no  union  workmen;  the  un- 
ion therefore  endeavored  to  induce 
them  to  change  their  system  and 
employ  union  men  by  informing 
them  that,  if  they  did  not,  the  union 
would  persuade  people  who  dealt 
with  them  not  to  continue  to  deal 
with  them.  (2)  In  pursuance  of 
this  combination  the  union  informed 
a  large  customer  of  the  employer 
that,  if  he  continued  to  deal  with 
tiie  employer,  idl  union  men  work- 
ing for  him  would  be  withdrawn. 
These  combined  acts  would  appear 
in  effect  to  be  a  statement  to  the 
employer  Leatiiem  and  to  his  cus- 
tomer Munce:  "Choose  between, 
on  the  one  hand,  continuing  to  deal 
with  each  other,  and  having  to  work 
without  union  men,  and,  on  the  other 
hand,  Munce's  stopping  dealing  with 
Leathem,  and  enjoying  the  advan- 
tage of  union  men,  and  Leathem  dis- 
missing his  present  men  and  em- 
ploying only  union  men."  The  facts 
would  seem  to  be  very  similar  to 
the  facts  in  the  Glasgow  Fleshers' 
Case,  35  Scot.  L.  R.  646,  6  Scot.  L. 
T.  263,  where  a  combination  of 
butchers  informed  auctioneers  that 
no  butcher  would  buy  from  them 
if  the  auctioneers  sold  to  the  co- 
operative stores,  this  course  being 
taken  to  protect  the  interests  of  the 
butchers,  by  driving  their  competi- 
tors, the  co-operative  stores,  out  of 
business.  But  Lord  Lindley  in 
Quinn  v.  Leathem  [1901]  A.  C.  639, 
1  B.  R.  C,  197,  27  Eng.  Rul.  Cas. 
66,  describing  the  action  of  the 
butchers  as  "threats,"  said :  "There 
was  nothing  unlawful  in  this,"  and 
stated  the  distinction  in  tJiese 
words;  "The  cardinal  point  of  dis- 
tinction between  such  cases  and  the 
present  is  that  in  them,  although 
damage  was  intentionally  inflicted 
on  the  plaintiffs,  no  one's  right  was 
infringed, — no  wrongful  act  was 
committed;  whilst  in  the  present 
case  the  coercion  of  the  plaintiff's 
customers  and  servants,  and  of  the 
plaintiff  through  them,  was  an  in- 
fringement of  their  liberty  as  well 
as  his,  and  was  wrongful  both  of 
them  and  also  to  him,  as  I  have 
already  endeavored  to  show."    I  am 
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tinction  between  the  two  cases,  or  to 
see  why  the  "threats"  in  the  Glas- 
gow Fleshers'  Case,  supra,  were 
not  like  the  "coercion"  Lord  Lindley 
speaks  of  in  Quinn  v.  Leathern, 
supra,  McCardie,  J.,  whose  judg> 
ment  in  Pratt's  Case  [1919]  1  K.  B. 
244,  264,  9  B.  R.  C.  982,  88  L.  J. 
K.  B.  N.  S.  628,  120  L.  T.  N.  S.  41, 
63  Sol.  Jo.  84,  35  Times  L.  R.  14, 
seems  to  me  to  reach  the  extreme 
limit  on  one  side  of  the  controversy, 
can  only  say  of  the  Glasgow  Flesh- 
ers' Case,  supra,  first,  that  it  illus- 
trates the  difficulty  of  this  branch 
of  law ;  secondly,  that  Lord  Lindley 
gives  the  sound  explanation  in 
Quinn  v.  Leatheln,  supra.  But 
Lord  Lindley  speaks  of  the  action 
of  the  butchers  as  "threats,"  while 
McCardie,  J.,  had  juat  been  pointing 
out  in  [1919]  1  K.  B.  264,  that  "any 
element  of  threat"  made  actions  un- 
lawful. I  respectfully  concur  on  this 
point  with  the  admirable  judgment 
of  Holmes,  J.,  in.Vegelahn  v.  Gunt- 
ner,  167  Mass.  92,  107,  35  L.R.A. 
722,  57  Am.  St.  Rep.  443,  44  N.  E. 
1077,  where  he  remarks  that  the 
unlawfulness  of  "threats"  depends 
on  what  you  "threaten,"  and  of 
"compulsion"  on  how  you  "compel." 
If  you  may  lawfully  do  a  thing  it 
cannot  be  unlawful  to  say  you  are 
going  to  do  it;  if  men  may  refuse 
to  work  for  a  master,  they  may 
surely  tell  him  they  propose  to  do 
so  if  he  acts  in  a  certain  way.  In 
my  humble  judgment  the  discussion 
of  this  question  would  be  much  more 
lucid  if  the  disputants  would  ob- 
serve certain  simple  rules.  First, 
to  avoid  question-begging  epithets, 
such  as  "boycotting;"  "ostracism," 
"the  pillory,"  "coercion,"  and  the 
like.  Secondly,  when  they  use  the 
word  "maliciously"  to  say  in  what 
sense  they  use  it,  whether  as  con- 
noting personal  spite,  or  intentional 
action  from  which  harmful  conse- 
quences to  another  must  follow,  or 
mere  unlawfulness.  Thirdly,  to 
have  in  mind  the  criticism  of  Bow- 
en,  L.  J.,  in  the  Mogul  Case,  L.  R. 
23  Q.  B.  Div.  612,  approved  by  Lord 
Watson  in  Allen  v.  Flood   [1898] 


77  L.  T.  N.  S.  717,  46  Week.  Rep. 
258,  17  Eng.  Rul.  Cas.  285,  on  the 
use  of  the  words  "wrongfully,"  "in- 
jure," "maliciously."  I  cannot  think 
it  really  helps  the  matter  to  say 
that  "wrongfully  and  maliciously" 
to  do  something  gives  a  cause  of  ac- 
tion. Quinn  v.  Leathem  [1901]  A. 
C.  505,  1  B.  R.  C.  197,  70  L.  J.  P. 
C.  N.  S.  76,  65  J.  P.  708,  50  Week. 
Rep.  139,  85  L.  T.  N.  S.  289,  17 
Times  L.  R.  749,  27  Eng.  Rul.  Cas. 
66.  "It  is  illegal  to  do  wrong" 
does  not  carry  us  very  far.  Nor  is 
it  useful  to  say  that  intentionally 
to  employ  unlawful  means  is  unlaw- 
ful (Pratt's  Case  [1919]  1  K.  B. 
260,  9  B.  R.  C.  982,  120  L.  T.  N.  S. 
41,  63  Sol.  Jo.  84,  35  Times  L.  R. 
14,  88  L.  J.  K.  B.  N.  S.  628),  espe- 
cially when  it  is  added  that  means 
may  be  unlawful  though  no  act  com- 
posing the  means  is  unlawful.  I 
do  not  myself  think  it  helps  the  dis- 
cussion to  say  that,  though  damage, 
and  not  conspiracy,  is^the  gist  of 
the  action  of  conspiracy  (Bowen, 
L.  J.,  in  the  Mogul  Case,  L.  R.  23  Q. 
B.  Div.  616).  Yet  conspiracy  will 
make  an  act  causing  damage  unlaw- 
ful which  would  be  lawful  if  done 
by  one.  I  respectfully  agree  with 
FitzGibbon,  L.  J.'s  view  to  the  con- 
trary as  expressed  in  Sweeney  v. 
Coote  [1906]  1  Ir.  R.  51,  109.  The 
decision  was  affirmed  in  [1907; 
H.  L.]  A.  C.  221,  76  L.  J.  P.  C.  N. 
S.  49,  96  L.  T.  N.  S.  748,  23  Times 
L.  R.  448.  Conspiracy  appears  to 
me  to  become  actionable  when  the 
end  is  unlawful  and  causes  damage, 
or  the  means  by  which  a  lawful  end 
is  pursued  are  unlawful  and  cause 
damage,  and  not  to  be  actionable 
when  neither  the  end  nor  the  means 
are  unlawful.  It  is  said  that  the 
end  is  unlawful  if  it  is  to  cause 
damage  to  another.  My  comment 
on  this  is  that  it  is  not  true.  One 
may  stop  underground  water  from 
flowing  into  the  land  of  another, 
intending  to  damage  him;  one  may 
erect  a  hoarding  to  block  out  light 
from  the  wihdows  of  his-  newly 
erected  house,  intending  to  damage 
him ;  one  may  open  a  shop  next  door 
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by  selling  similar  goods  to  him  at 
unprofitable  prices;  and  none  of 
thege  things  (and  many  other  in- 
stances may  be  given)  are  unlawful. 
It  is  attempted  to  explain  these 
cases  by  saying  that  there  is  in  each 
case  just  cause  or  excuse  for  dam- 
aging another.  The  question  really 
is,  Have  you  a  right  to  do  the  act 
complained  of?  If  you  have,  it  is 
immaterial  that  it  injures  another. 
In  some  specified  classes  of  cases, 
such  as  nuisance,  the  lawfulness  of 
the  act  may  depend  on  whether  you 
injure  another.  A  man  may  make 
an  offensive  smell  on  his  own  land, 
but  will  be  stopped  if  the  smell  be- 
comes a  legal  nuisance  on  the  land  of 
another.  There  is  here  a  legal  in- 
jury to  another,  and  the  creation  of 
such  a  smell  is  an  unlawful  act.  But 
this  cannot,  in  my  view,  be  extend- 
ed by  saying  a  man, has  a  right  to 
trade,  and  therefore  everyone  must 
trade  with  him,  and  refusal  to  do 
so  is  an  unlawful  act;  and  no  one 
may  compete  with  him,  and  inju- 
rious competition  is  a  wrongful  act, 
because  it  injures  him  in  his  trade. 
Apart  from"  considerations  of 
the  binding  effect  of  decisions  of 
the  House  of  Lords,  the  statements 
of  opinion  that  seem  to  me  person- 
ally most  enlightening  and  accurate 
are  the  judgment  of  Lord  Herschell 
in  Allen  v.  Flood  [1898]  A.  C.  114, 
67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N. 
S.  717,  46  Week.  Rep.  258,  17  Eng. 
Rul.  Cas.  285,  the  opinion  of 
Wright,  J.,  in  the  same  case  [1898] 
A.  C.  62;  the  admirable  judgment 
of  Holmes,  J.  [dissenting],  in  Veg- 
elahn  v.  Guntner,  167  Mass.  104, 
35  L.R.A.  722,  57  Am.  St.  Rep.  443, 
44  N.  E.  1077,  and  the  judgment  of 
Peterson,  J.,  in  Hodges  v.  Webb 
[1920]  2  Ch.  70,  89  L.  J.  Ch.  N.  S. 
273,  123  L.  T.  N.  S.  80,  36  Times 
L.  R.  311.  But  I  am,  of  course, 
bound  by  decisions  of  the  House  of 
Lords,  and  amongst  others  by  the 
decision  in  Quinn  v.  Leathern 
[1901]  A.  C.  495,  1  B.  R.  C.  197, 
70  L.  J.- P.  C.  N.  S.  76.  65  J.  P.  708, 
50  Week.  Rep.  139,  85  L.  T.  N.  S. 
289,  17  Times  L.  R.  749,  27  Eng. 


decide  that,  while  combinations  in- 
tended to  secure  the  interests  of  the 
confederates  in  their  trade  by  rea- 
sonable and  legitimate  means  are  not 
actionable,  combinations  which  ex- 
ceed this  limit  and  cause  damage  by 
action  intended  to  injure  are  action- 
able. 

If  so,  the  question  in  this  case  ifl 
whether  a  combination  (1)  intend- 
ed to  secure  that  new  goods  shall  be 
sold  at  a  fixed-price,  neither  higher 
nor  lower,  by  refusing  to  supply 
with  goods  a  person  who  sells  those 
goods  at  other  than  the  fixed  price; 
and  (2)  to  inform  the  confederates 
who  such  persons  are  by  means  of  a 
stop  list;  and  (3)  to  take  steps  t» 
insure  that  the  person  who  is  not 
to  be  supplied  with  goods  directly 
is  not  supplied  with  them  indirectly, 
is  a  reasonable  and  leg^itimate  means 
of  protecting  trade  interests.  In 
my  view  it  is.  While  low  prices 
may  be  good  for  the  public  for  the 
time,  they  are  not  a  benefit  if  all 
the  suppliers  are  thereby  ruined. 
A  steady  level  price  may  have  con- 
siderable advantages  over  violent 
fluctuations  from  very  high  prices 
in  times  of  scarcity,  and  fierce  com- 
petition and  unremunerative  prices 
in  times  of  plenty  or  financial  pres- 
sure. This  combination  seems  to 
me  at  least  as  unobjectionable  as 
the  combination  in  the  Mogul  Case 
[1892]  A.  C.  25,  61  L.  J.  Q.  B.  N.  S. 
295.  66  L.  T.  N.  S.  1,  40  Week.  Rep. 
337,  7  Asp.  Mar.  L.  Cas.  120,  56  J. 
P.  101,  which  was  intended  to  drive 
a  particular  shipowner  out  of  the 
trade.  So  far,  therefore,  as  the 
injunction  prevented  the  publi- 
cation of  a  stop  list  calculated  to 
prevent  any  persons  from  dealing 
with  the  plaintiffs,  I  think  it  should 
not  have  been  granted. 

There  is  more  difficulty  as  to  that 
part  of  the  injunction  directed 
against  publication  calculated  to  in- 
duce persons  to  break  their  con- 
tracts with  the  plaintiffs.  The  de- 
fendants' by-laws  contemplated  that 
contracts  made  by  members  of  the 
Association,  before  they  became 
such  members,  should  be  carried  out 


sumed  that,  on  becoming  members, 
traders  would  only  make  contracts 
which  could  be  terminated  if  the 
other  contracting  party  appeared 
in  the  stop  list.  The  Association 
did  not  consider  what  would  happen 
to  contracts  made  without  the  pow- 
er of  canceling  contemplated  by  the 
by-laws.  It  is  clear  law  that  a  com- 
bination to  induce  persons  to  break 
contracts  is  actionable.  South 
Wales  Miners'  Federation  v.  Glam- 
organ Coal  Co.  [1905]  A.  C.  239,  1 

B.  R.  C.  1,  74  L.  J.  K.  B.  N.  S.  525, 
53  Week.  Rep.  593,  92  L.  T.  N.  S. 
710,  21  Times  L.  R.  441, 2  Ann.  Cas. 
486;  Larkin  v.  Long  [1915]  A.  C. 
814,  [1915]  W.  N.  191,  84  L.  J.  P. 

C.  N.  S.  201,  113  L.  T.  N.  S.  387, 
31  Times  L.  R.  405,  59  Sol.  Jo.  455, 
49  Ir.  L.  T.  121,  Ann.  Cas.  1915D, 
509;  Lumley  v.  Gye,  2  El.  &  Bl.  216, 
118  Eng.  Reprint,  749,  22  L.  J.  Q. 
B.  N.  S.  463,  17  Jur.  827,  1  Week. 
Rep.  432, 1  Eng.  Rul.  Cas.  706,  and 
I  think  the  defendants  would  be 
well  advised  to  make  it  clear  in  any 
future  stop  list  that  existing  con- 
tracts, not  containing  a  power  of 
terminating  them,  must  be  carried 
out  in  spite  of  the  stop  list.  But 
at  the  trial  there  was  no  evidence 
that  any  existing  contracts  had  in 
fact  been  broken,  and  there  was  evi- 
dence that  the  Association  had  in- 
formed any  persons  of  whom  they 
knew  who  had  such  contracts  that 
they  might  be  carried  out.  I  ap- 
preciate that  the  Association  did 
not  at  iirst  take  this  position,  but 
in  view  of  the  state  of  things  at  the 
trial  and  the  action  of  the  defend- 
ants, the  absence  of  any  damage 
in  fact,  and  the  failure  of  the  plain- 
tiffs in  the  most  substantial  part  of 
their  claim,  I  do  not  think  it  neces- 
sary to  grant  an  injunction  on  this 
minor  point.  I  do  not  think  there 
is  any  risk  of  future  damage  under 
this  head. 

There  remains  the  cause  of  ac- 
tion for  libel,  on  which  the  judge 
below  has  apparently  expressed 
no  opinion.  The  material  words 
of  the  alleged  libel  are:  "In  pur- 
suance of  its  policy  of  conserv- 
19  A.L.R.— 58. 


uled  in  its  protected  lists,  the 
Motor  Trade  Association  issues  the 
subjoined  stop  list.  .  .  .  Until 
further  notice  the  following  parties 
are  not  to  be  supplied  directly  or 
indirectly  with  any  of  the  articles 
on  the  protected  lists  of  this  Asso- 
ciation;" and  the  list  contains  the 
name  of  the  plaintiffs.  The  natural 
meaning  of  this  appears  to  be  that 
the  plaintiffs  have  been  selling  such 
articles  at  other  than  the  fixed 
prices,  and  that  the  members  of  the 
Motor  Trade  Association  do  not 
propose  to  supply  them  wil^  any 
more  protected  articles,  either  di- 
rectly or  indirectly.  This  course  I 
have  already  held  they  have  a  right 
to  take,  and  the  question,  therefore, 
is  whether,  in  the  absence  of  evi- 
dence of  special  circumstances  giv- 
ing a  libelous  tendency  to  the  words, 
the  statement  that  you  propose  to 
do  what  you  have  a  legal  right  to 
do  is  capable  of  a  defamatory 
meaning.  In  my  view  the  decisions 
of  the  House  of  Lords  in  Capital 
&  C.  Bank  v.  Henly,  L.  R.  7  App. 
Cas.  741,  52  L.  J.  Q,  B.  N.  S.  232, 
47  L.  T.  N.  S.  662,  31  Week.  Rep. 
157,  47  J.  P.  214,  and  Nevill  v.  Fine 
Art  &  G.  Ins.  Co.  [18971  A.  C.  68, 
66  L.  J.  Q.  B.  N.  S.  195,  75  L.  T.  N. 
S.  606,  61  J.  P.  500,  bind  me  to  de- 
cide this  point  in  favor  of  the  de- 
fendants. In  the  first  case  Messrs. 
Henty  issued  a  circular  that  they 
would  not  receive  in  payment  checks 
drawn  on  the  plaintiff  bank,  and 
this  circular  was  followed  by  a  run 
on  the  bank  to  the  extent  of  a  quar- 
ter of  a  million.  The  House  of  Lords 
held  that,  as  Messrs.  Henty  had  a 
right  to  refuse  such  checks  and  to 
say  they  would  refuse  them,  the 
circular  was  incapable  of  a  defam- 
atory meaning.  This  seems  to  me 
to  cover  the  present  stop  list.  The 
plaintiffs  endeavored  at  the  trial  to 
give  evidence  of  special  circum- 
stances affixing  a  defamatory  mean- 
ing to  the  stop  list  by  proving  an 
article  in  a  paper  alleged  to  be  in- 
spired by  the  defendants.  Their 
method  of  proving  .this  was  for  the 
present  editor  of  the  paper  to  pro- 
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duce  a  typewritten  document  on 
paper  bearing  the  printed  heading 
of  the  Association,  and  with  the 
Association's  name  typewritten  at 
the  foot,  followed  by  the  written 
initials  "H.  C."  Whose  writing  the 
initials  were  in  was  not  proved  by 
anybody,  but  it  was  pointed  out  that 
Helen  Cornish  was  an  official  of  the 
Association.  I  should  have  thought 
it  was  elementary  that  such  evi- 
dence alone  did  not  make  the  docu- 
ment evidence  against  the  Associa- 
tion. The  document  must  be  proved 
to  be  the  document  of  the  defend- 
ants, and  the  fact  that  it  purports 
to  be  so  does  not  prove  it  against 
them.  The  only  further  evidence 
was  that  the  present  editor  said  that 
someone  unknown  told  him  that  the 
document  was  found  on  the  files  of 
the  paper  devoted  to  the  defend- 
ants' business  at  Coventry.  He 
himself  neither  found  it  nor  re- 
ceived it.  The  learned  judge  was 
impatient  with  what  he  thought  was 
a  technical  objection,  and  brushed 
it  aside,  the  defendants'  counsel 
vigorously  objecting  all  the  time. 
The  objection  may  be  technical,  but 
was  clearly  good  in  law,  and  we  so 
held  during  the  argument  of  this 
case.  The,  plaintiffs  then  applied 
for  leave  to  subpoena  and  call  before 
us  Miss  Helen  Cornish.  The  con- 
sequences of  this  were  obvious;  she 
might  be  cross-examined  by  the  de- 
fendants, and  with  the  advantage 
of  leading  her  they  might  produce 
evidence  unfavorable  to  the  plain- 
tiffs, who  might,  therefore,  wish  to 
call  some  of  the  evidence  they  stat- 
ed at  the  trial  they  would  abstain 
from  calling,  and  the  defendants 
might  then  reconsider  their  determi- 
nation not  to  call  witnesses.  It  was 
clearly  impossible  to  reopen  the 
whole  case  in  the  Court  of  Appeal, 
and  the  alternative  of  a  new  trial 
was  suggested.  But  the  plaintiffs 
had  full  notice  of  the  objection,  and 
elected  to  disregard  it,  and  take 
their  chance  of  getting  the  document 
in  and  keeping  it  in  on  the  materials 
they  then  had.  In  my  view  when 
they  have  taken  this  course  and 
proved  to  be  wrong  in  disregarding 


what  seems  to  me  an  obvious  and 
elementary  objection,  they  cannot 
ask  to  try  again  with  fresh  evidence. 
This  appears  to  be  the  principle 
laid  down  by  the  Court  of  Appeal  in 
Isaacs  v.  Hobhouse  [1919]  1  K.  B. 
398,  88  L.  J.  K.  B.  N.  S.  668,  120 
L.  T.  N.  S.  331,  and  in  Nash  v.  Roch- 
ford  Rural  Dist.  Council  [1917] 
1  K.  B.  384,  116  L.  T.  N.  S.  129,  81 
J.  P.  57. 

I  only  desire  to  say  further  that, 
as  I  ^jpa.  in  favor  of  the  defendants 
on  general  grounds,  I  do  not  dis- 
cuss the  question  of  their  individual 
UabUity,  except  to  say  that  I  should 
in  any  case  have  considerable  doubt 
as  to  the  position  of  the  defendant 
Crane. 

In  view  of  the  result  already 
arrived  at  it  is  not  necessary  to 
express  a  final  opinion  on  the 
cross  appeal,  but  as  the  question 
involved  is  of  some  importance, 
I  state  my  present  view.  The 
cross  appeal  by  the  plaintiffs  is 
against  the  decision  of  Rowlatt,  J., 
that  the  action  will  not  lie  against 
the  Motor  Trade  Association  be- 
cause they  are  a  trade-union,  in 
view  of  §  4  of  tiie  Trade  Disputes 
Act  1906.  This 'section  provides 
that  "an  action  against  a  trade-un- 
ion ...  in  respect  of  any  tor- 
tious act  alleged  to  have  been  com- 
mitted by  or  on  behalf  of  the  trade- 
union,  shall  not  be  entertained  by 
any  court."  The  cross  appeal  was 
rested  on  the  ground  that  this  did 
not  prevent  an  action  for  an  injunc- 
tion, and  this  in  turn  was  supported 
by  two  chancery  decisions,  Atty. 
Gen.  V.  Hackney  Local  Bd.  L.  R.  20 
Eq.  626,  44  L.  J.  Ch.  N.  S.  545,  33 
L.  T.  N.  S.  244,  and  Flower  v.  Low 
Leyton,  L.  R.  5  Ch.  Div.  347,  46 
L.  J.  Ch.  N.  S.  621,  36  L.  T.  N.  S. 
760,  25  Week.  Rep.  545.  The  latter 
case  allowed  proceedings  for  an  in- 
junction without  complying  with 
the  formalities  of  §  264  of  the  Pub- 
lic Health  Act  1875,  which  provided 
that  a  "writ  or  process"  should  not 
be  served  without  one  month's  pre- 
vious notice.  The  explanation  of 
this  may  be  that  "writ  or  process" 
was  not  the  correct  term  to  apply 
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when  all  these  statutes  imposingr 
conditions  on  proceedings  against 
public  authorities  were  consolidated 
in  the  Public  Authorities  Pro- 
tection Act  1893,  the  language 
used  was:  "Where  any  action 
or  other  proceeding  is 
commenced  in  the  United  King- 
dom" certain  conditions  shall  be 
fulfilled.  In  1898,  in  Harrop  v. 
Ossett  Ck)rp.  [1898]  1  Ch.  525,  62 
J.  P.  207,  67  L.  J.  Ch.  N.  S.  347,  78 
L.  T.  N.  S.  S'87,  14  Times  L.  R.  308, 
46  Week.  Rep.  391,  it  was  attempted 
to  argue  that  the  section  only  ap- 
plied to  the  same  actions  as  the  Pub- 
lic Health  Act  1875,  and  did  not 
prevent  proceedings  in  the  chan- 
cery division  to  obtain  injunctions. 
But  Romer,  J.,  took  the  view  that 
"action"  covered  all  actions  in  the 
chancery  division,  whether  for  an 
injunction  alone,  or  accompanied 
with  damages.  In  my  view  the 
-word  "action"  in  the  Trade  Disputes 
Act  1906,  has  the  same  meaning. 
The  section,  however,  uses  the  terms 
"an  action  ...  in  respect  of 
■any  tortious  act  t^leged  to  have 
been  committed."  I  cannot  think 
these  words  were  intended  to  ex- 
clude an  action  "in  respect  of"  a 
tortious  act. threatened  to  be  com- 
mitted. The  words  "in  respect  of" 
seem  framed  with  intentional  width 
to  cover  all  remedies  asked  for  in 
relation  to  a  tortious  act,  whether 
committed  or  about  to  be  committed. 
It  was  clearly  intended  that  a  trade- 
union  should  as  such  be  free  from 
liability  for  damages  for  tort.  A 
request  for  an  injunction  may  be 
dealt  with  by  the  courts,  leaving  the 
party  to  his  remedy  in  damages, 
which,  however,  could  not  be  given 
against  a  trade-union.  I  cannot 
think  that  Parliament  intended  to 
allow  injunctions  to  be  granted  in 
respect  of  acts  for  which,  when  done, 
no  damages  could  be  claimed,  and 
therefore,  though  I  feel  I  am  strain- 
ing the  language  of  the  act,  I  must 
read  "alleged  to  have  been  commit- 
ted" as  including  allegations  that 
trade-unions  are  about  to  commit 
tortious  acts. 


be  allowed,  and  the  cross  appeal  dis- 
missed, in  each  case,  with  costs,  and 
judgment  entered  for  all  defendants, 
with  costs. 

Atkin,  L.  J.,  read  the  following 
judgment: 

The  facts  in  this  case  have  been 
sufficiently  stated  in  the  judgments 
which  have  been  read,  and  I  do  not 
propose  to  repeat  them.  The  plain- 
tiffs' claim  in  the  pleadings  is  based 
upon:  (1)  A  conspiracy  to  effect 
an  unlawful  object, — ^namely,  to  en- 
force rules  which  are  unlawful  as 
being  in  restraint  of  trade.  (2)  A 
conspiracy  to  effect  the  same  un- 
lawful object  by  unlawful  means, 
— namely,  by  combined  action  in- 
cluding threats  which  would  inter- 
fere with  the  rights  of  the  plaintiffs 
to  trade  as  they  lawfully  pleased. 
(3)  A  conspiracy  to  injure  the  plain- 
tiffs by  inducing  members  of  the 
defendant  Association  and  others 
to  break  their  contracts  with  the 
plaintiffs,  and  to  cease  to  deal  with 
the  plaintiffs.  (4)  ^  conspiracy 
to  induce  the  members  of  the  Asso- 
ciation to  break  contracts  and  cease 
to  deal  with  the  plaintiffs  by  threats 
and  coercion.  Apart  from  the 
claims  based  upon  conspiracy,  the 
plaintiffs  further  allege  that  the  de- 
fendants threatened  to  publish  a 
libel  upon  them  by  publishing  their 
name  in  a  stop  list. 

The  plaintiffs  do  not  allege  that 
they  have  in  fact  suffered  damage, 
and  the  relief  they  asked  is  confined 
to  an  injunction  against  publishing 
their  name  in  a  stop  list  calculated 
either  to  injure  them  in  their  busi- 
ness, or  to  prevent  any  persons 
dealing  with  them,  or  to  induce  any 
persons  to  break  their  contracts 
with  them. 

It  is  obvious  that  the  pleadings 
allege  the  complaint  in  various  ways 
some  of  which  overlap,  but  the  con- 
tentions were  before  us  more  closely 
defined.  The  learned  judge  does 
not  appear  to  treat  the  allegation 
of  conspiracy  as  material,  at  any 
rate  the  word  is  not  mentioned  in 
his  judgment.  He  treated  the  case 
as  one  where  the  defendants  were 
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ail  jfuiiiy  oi  a  joini.  wrong, — nameiy, 
an  attempt  to  prevent. the  plaintiffs 
from  making  a  lawful  disposition 
of  their  property  by  threats  ad- 
dressed to  the  plaintiffs  and  those 
who  might  deal  with  them.  By 
"threat"  he  meant  an  "instrument 
of  coercion."  He  therefore  granted 
an  injunction  restraining  the  de- 
fendants from  publishing  the  name 
of  the  plaintiffs  in  any  stop  list  cal- 
culated to  prevent  any  persons  from 
dealing  with  the  plaintiffs,  or  to  in- 
duce any  persons  to  break  their  con- 
tracts. He  did  not  decide  the  claim 
based  upon  a  threat  to  libel  the 
plaintiffs,  and  the  injunctibn  was 
accordingly  limited  as  above.  FrOm 
the  judgment  in  this  form  as  against 
the  defendants  other  than  the  Asso- 
ciation there  is  no  cross  notice  of 
appeal.  The  learned  judge  refused 
to  give  relief  against  the  defendant 
Association  on  the  ground  that  they 
were  a  trade-union  protected  by  § 
4  of  the  Trade  Disputes  Act  1906. 
From  this  refusal  there  is  a  cross 
appeal  by  the  plaintiffs,  and  by  that 
appeal  they  ask  for  an  order  against 
the  defendant  Association  in  the 
terms  of  the  claim  for  relief  in  the 
statement  of  claim,  which  would  in- 
clude relief  in  respect  of  the  threat 
to  libel. 

Before,  considering  the  conten- 
tions raised  before  us,  it  is  neces- 
sary to  state  that  there  is  no  finding, 
no  proof,  no  evidence,  that  the  de- 
fendants, or  any  of  them,  in  doing 
the  acts  complained  of,  had  any  in- 
tention to  injure  the  plaintiffs. 
Moreover  in  my  judgment  the  facts 
affirmatively  prove  that  the  defend- 
ants had  no  such  intention,  direct 
or  indirect,  and  bore  no  malice  or 
ill  will  towards  the  plaintiffs.  The 
case,  indeed,  was  argued  before  us 
on  this  assumption;  but  whether 
admitted  or  not  the  fact  is  as  above 
stated.  It  is  a  fact  which,  shortly 
stated,  may  appear  to  lose  its  ini- 
portance  in  relation  to  the  lengthy 
discussion  on  other  points,  but  I 
think  that  eventually  it  will  prove 
to  be  the  governing  factor  in  the 
solution  of  the  present  problem. 

The  propositions  that  were  put 


u«iure  us  oy  me  piainiins,  as  i  un- 
derstood their  argument,  were 
these:  (1)  This  may  have  been  a 
combination  to  protect  the  trade 
interests  of  the  defendants,  but  in 
seeking  to  effect  that  object  they 
acted  to  the  disadvantage  of  the 
plaintiffs  by  interfering  with  their 
right  to  carry  on  their  business  as 
they  pleased;  and  thejr  can  only 
justify  that  interference  by  show- 
ing that  the  steps  they  took  were 
reasonably  necessary  to  protect 
their  interests.  It  was  not,  I  think, 
an  essential  part  of  the  contention 
to  throw  the  onus  of  proving  reason- 
ableness upon  the  defendants.  The 
point  of  the  contention  is  that  the 
means  were  unreasonable  (whether 
unlawful  or  not),  and  not  merely 
that  the  me^ns  were  unlawful.  (2) 
Alternatively,  this  may  have  been  a 
combination  to  protect  the  t^ade 
interests  of  the  defendants,  i.  e.,  for 
a  lawful  object,  but  it  was  also  a 
combination  to  effect  the  object  by 
unlawful  means.  Such  means  were : 
(a)  An  improper  attempt  by  threats 
to  coerce  third  parties  not  to  deal 
with  the  plaintiffs,  (b)  An  attempt 
to  induce  third  persons  to  break 
their  contracts  with  the  plaintiffs, 
(c)  A  proposal  to  defame  the  plain- 
tiffs by  publishing  their  name  in 
the  stop  list. 

This  last  contention  raises  the 
question  of  libel  or  no  libel,  but  was 
quite  rightly  treated  in  dealing  with 
the  question  of  conspiracy  as  dis- 
tinct from  the  claim  to  relief  based 
simply  on  a  threat  to  libel. 

It  is  not  necessary  to  say  much 
in  dealing  with  the  first  contention. 
The  general  proposition  could  not  be 
put  more  favorably  for  the  plaintiffs 
than  by  Bowen,  L.  J.,  in  the  Mogul 
Case,  L.  R.  23Q.  B.  Div.  613:  "In- 
tentionally to  do  that  which  is  calcu- 
lated in  the  ordinary  course  of 
events  to  damage,  and  which  does, 
in  fact,  damage,  another  in  that 
other  person's  property  or  trade, 
is  actionable  if  done  without  just 
cause  or  excuse."  I  do  not  stay  now 
to  consider  whether  that  proposition 
is  too  widely  stated.  The  Lord  Jus- 
tice went  on  to  consider  whether  the 
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injury  was  done  without  just  cause 
or  excuse,  if  done  without  an  inten- 
tion to  injure,  but  in  furtherance  of 
trade  interests  by  a  competition  car- 
ried to  a  lengfth  which  is  not  fair  or 
reasonable.  He  decides  in  tiA  nega- 
tive. He  said  (id.  616) :  "There 
is  surely  no  doctrine  of  law  which 
compels  ...  [a  man]  to  use  his 
property  in  a  way  that  judges  and 
jurieis  may  consider  reasonable. 
See  Chasemore  v.  Richards  [1859] 
7  H.  L.  Cas.  349,  11  Eng.  Reprint, 
140,  29  L.  J.  Exch.  N.  S.  81,  6  Jur. 
N.  S.  873,  7  Week.  Rep.  685, 1  Eng. 
Rul.  Cas.  729;"  and  I  would  add 
now,  "See  Bradford  Corp.  v. 
Pickles  [1895]  A.  C.  587,  64  L.  J. 
Ch.  N.  S.  759,  11  Reports,  286,  73 
L.  T.  N.  S.  353,  44  Week.  Rep.  190, 
60  J.  P.  3."  If  there  is  no  such 
fetter  upon  the  use  of  property 
known  to  the  English  law,  why 
should  there  be  any  such  fetter  up- 
on trade?  The  decision  in  the 
House  of  Lords  in  the  same  case 
[1892]  A.  C.  25,  61  L.  J.  Q.  B.  N. 
S.  295,  66  L.  T.  N.  S.  1,  40  Week. 
Rep.  337,  7  Asp.  Mar.  L.  Cas.  120, 
56  J.  P.  101,  indubitably  affirms 
this  view.  The  proposition  to  the 
contrary  seems  to  involve  the  state- 
ment that,  if  a  man  does  an  act  (a) 
calculated  to  injure  a  third  person, 
(b)  unreasonably,  he  is  liable  to  an 
action  at  the  suit  of  the  person  in- 
jured. The  effect  of  such  a  doctrine 
on  commerce  would  be  incalculable. 
I  cannot  conceive  that  the  common 
law  imposes  such  grievous  fetters 
upon  individual  liberty.  The  truth 
is  that  the  right  of  the  individual 
to  carry  on  his  trade  or  prdfession 
or  execute  his  own  activities,  what- 
ever they  may  be,  without  interrup- 
tion, so  long  as  he  refrains  from 
committing,  tort  or  crime,  affords 
an  unsatisfactory  basis  for  deter- 
mining what  is  actionable,  inas- 
much as  such  right  is  conditioned 
by  precisely  similar  right  in  the 
rest  of  his  fellow  men.  Such  co- 
existing rights  do,  in  a  world  of 
competition,  necessarily  impinge 
upon  one  another,  and  it  appears  to 
me  illogical  to  start  with  the  as- 
sumption that  an  interruption  of 
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the  power  of  a  man  to  do  as  he 
pleases  within  the  law  is  prima 
facie  a  legal  wrong,  which  in  every 
case  needs  to  be  justified.  The  true 
question  is.  Was  the  power  inter- 
rupted by  an  act  which  the  law 
deems  wrongful?  with  the  prac- 
tical result  that  to  determine  lia- 
bility one  has  to  concentrate,  not 
upon  the  effect  on  the  plaintiff,  but 
upon  the  quality  of  the  act  of  the 
defendant.  I  think  that  the  first 
contention  fails,  and  tiiat  the  plain- 
tiffs must  succeed,  if  at  all,  by  show- 
ing that  the  acts  done  or  threatened 
to  be  done  by  the  defendants  were 
unlawful. 

I  proceed,  therefore,  to  consider 
the  plaintiffs'  claim  to  succeed  by 
reason  of  an  attempt  by  the  de- 
fendants, by  threats,  to  coerce  third 
parties  not  to  deal  with  the  plain- 
tiffs. It  is  well  known  that  this 
branch  of  the  law  is  made  difficult 
by  the  omission  of  lawyers  to  define 
their  terms.  In  this  case,  as  in  so 
many  others,  the  whole  vocabulary 
of  vague  vituperation  was  invoked, 
— ^threats,  menaces,  intimidation, 
coercion,  compulsion,  molestation, 
undue  interference.  It  is  as  well  to 
bear  in  mind  the  facts  to  which 
they  have  to  be  applied.  The  Asso- 
ciation consists  of  members  who  are 
engaged  in  the  production  and  dis- 
tribution of  motor  cars  and  their  ac- 
cessories. It  is,  in  their  opinion,  in 
the  interests  of  their  trade  that 
their  members'  goods  should  be  dis- 
tributed at  their  members'  fixed 
prices,  no  more  and  no  less.  That 
this  is  a  lawful  object  I  have  no 
doubt.  Manufacturers  of  goods 
in  the  motor  trade  are  by  no 
means  the  only  class  who  adopt 
a  similar  policy.  To  insure  their 
object  they  refuse  to  sell  to  any- 
one who  refuses  to  sell  at  the  fixed 
or  list  prices.  In  order  to  se- 
cure that  their  goods  do  not  come 
into  the  hands  of  a  recalcitrant  sell- 
er, they  refuse  to  sell  their  goods  to 
anyone  who  supplies  such  a  seller; 
and  in  order  that  the  names  of  such 
sellers  may  be  known  to  those  con- 
cerned they  publish  their  names  in 
the  trade  journals  in  what  is  called^ 
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the  stop  list,  which  includes  an  in- 
timation that  until  further  notice 
those  named  in  the  list  are  not  to  be 
supplied  with  the  goods  in  question. 
If  the  object  be  lawful,  I  find  it 
difficult  to  see  why  any  of  the  above 
means  of  carrying  out  the  object 
should  be  unlawful.  If  I  were  called 
upon  to  decide  whether  the  measures 
taken  by  the  Association  were 
reasonable  for  the  desired  purpose, 
I  should  myself,  I  think,  find  them 
to  be  both  reasonable  and  indeed 
necessary,  for  I  do  not  know  how 
the  object  could  otherwise  be  ob- 
tained. All  the  intermediate  sellers 
of  goods  are  not  members  of  the 
Association;  the  trade  is  of  vast 
dimensions,  and  intimation  in  the 
trade  papers  would  appear  to  be  a 
usual  and  reasonable  method  of  con- 
veying information  to  members  of 
the  trade.  However,  it  is  sufficient 
for  me  that  the  Association  and  its 
members  consider  the  course  taken 
to  be  desirable  in  their  trade  inter- 
ests. The  stage  at  which  the  pro- 
cedure became  unlawful  varied  in 
the  course  of  the  respondents'  argu- 
ment. That  the  members  of  the 
Association  might  .refuse  to  sell  to 
the  plaintiffs  was  admitted.  That 
they  might  refuse  to  sell  to  persons 
who  sold  to  the  plaintiffs  was  not 
so  clear.  But  that  they  might  re- 
fuse to  sell  to  persons  who  sold  to 
persons  who  sold  to  the  plaintiffs, 
was  plainly  molestation,  undue  in- 
terference, coercion.  And  in  any 
case  an  intimation  to  members  of 
the  trade  that,  if  they  sold  the  pro- 
tected goods  to  those  on  the  stop 
list,  they  themselves  would  not  be 
supplied  with  such  goods,  was  in- 
timidation and  threat 

If  we  have  to  consider  the  ques- 
tion whether  it  is  actionable  to  co- 
erce a  third  person  to  act  lawfully 
in  a  manner  calculated  to  prejudice 
another,  it  seems  advisable  to  de- 
fine our  terms.  It  has  to  be  ad- 
mitted that  the  words  "coercion" 
and  "threat"  are  vague  terms,  capa- 
ble of  being  applied  to  conditions 
which  no  one  would  suggest  were 
unlawful.  It  becomes  necessary, 
therefore,  to  seek  for  some  differ- 


entia which  will  distinguish  lawful 
coercion  and  lawful  l£reats  from 
the  unlawful  species.  No  one  can 
gainsay  the  wisdom  of  the  saying 
that  the  uncertainty  of  the  law  is 
a  pubHb  danger ;  nor  can  there  be  a 
domain  of  the  law  to  which  that 
remark  is  more  applicable  than  the 
law  of  torts.  I  suppose  that  all  men 
from  time  to  time  engage  in  at- 
tempts to  induce  others  to  do  things 
they  are  reluctant  to  do,  and  as  a 
part  of  such  inducement  make  state- 
ments of  consciences  that  will 
follow  if  the  desired  result  is  not 
achieved.  Yet  if  the  layman  wishes 
to  keep  within  the  law,  high  judicial 
authorities  refuse  to  give  him  any 
guidance;  he  may  be  told  that  he 
must  not  be  guilty  of  "oppressive 
misconduct,"  which  is  not  of  ^uch 
assistance.  As  a  practical  result 
the  test  whether  he  has  committed 
a  wrong,  or,  if  he  acts  in  combina- 
tion, a  crime,  appears  to  turn  upon 
the  approval  or  disapproval  of  his 
conduct  by  the  particular  judicial 
tribunal  which  happens  to  try  the 
case.  It  never  has  been  the  wont 
of  the  common  law  to  measure 
wrongs  by  the  judicial  foot.  I  think 
that  we  can,  even  in  the  welter  of 
judicial  dicta,  find  some  firm  ground 
on  which  to  place  "coercion"  and 
"threat"  as  factors  in  constituting 
a  legal  wrong. 

What  is  meant  by  coercion?  If 
it  means  no  more  than  procuring  a 
person  to  do  what  he  does  not  want 
to  do,  it  covers  many  cases  where 
no  cause  of  action  can  be  suggested 
to  exist.  The  use  of  parental  rights, 
the  use  of  rights  of  property,  the 
deprivation  of  social  advantages, 
may  be  so  applied  as  to  make  it  plain 
to  the  person  affected  that  he  must 
yield  or  be  ruined.  A  necessary 
servant  or  agent  may  'compel  ad- 
vantages to  himself  or  herself  by 
offering  as  an  alternative  the  with- 
drawal of  his  or  her  services;  and 
in  the  same  way  may  compel  dis- 
advantageous treatment  of  third 
parties.  I  conceive  that  the  logical 
mind  of  Cave,  J.,  on  his  view  of 
the  law,  was  working  on  lines  of 
necessity  in  accepting  the  view  that 
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"Discharge  the  butler  or  I  leave 
you,"  and  the  butler  is  consequently 
discharged,  the  cook  is  liable  to  an 
action.  [1898]  A.  C.  36,  67  L.  J.  Q. 
B.  N.  S.  119,  77  L.  T.  N.  S.  717,  46 
Week.  Rep.  258,  17  Eng.  Rul.  Cas. 
285.  Yet  the  decision  in  Allen  v. 
Flood  [1898]  A.  C.  1,  repudiates  this 
view.  In  my  opinion  the  wrongful- 
ness of  the  inducement  applied  to 
the  third  person  cannot  depend  upon 
its  weight.  Coercion,  therefore, 
cannot  simply  mean  successful  or 
even  inevitably  successful  induce- 
ment. I  am  satisfied  myself  that  it 
means  nothing  at  all  on  a  question 
of  tort  except  in  reference  to  the 
means  employed. 

This  brings  me  to  the  considera- 
tion of  inducement  by  "threats." 
Here  again  is  a  word  that  requires 
d^inition.  It  appears  to  me  ob- 
viously to  denote  an  intimation  that 
consequences  will  follow  disagree- 
able to  the  addressee,  which  the 
threatener  has  the  power  to  control. 
It  does  not  necessarily  involve  any 
feeling  of  hostility  or  ill  will.  In- 
timations of  conditional  intention 
to  disinherit,  to  close  a  placQ  of  pub- 
lic resort,  to  deprive  schoolboys  of 
a  holiday,  would  ordinarily  be  called 
threats,  but  do  not  necessarily  im- 
port ill  will.  The  word  has  had  a 
place  in  the  common  law  with  a 
definitely  restricted  meaning.  A 
promise  made  under  duress  may  be 
avoided,  and  duress  includes  threats, 
but  only  threats  of  personal  vio- 
lence. "Yet  it  must  not  be  a  vaine 
feare,  but  such  as  may  befall  a  con- 
stant man."  Co.  Litt.  253b.  In  the 
long  line  of  statutes  dealing  with 
similar  subject-matter  to  the  pres- 
ent, the .  statutes  against  combina- 
tions of  workmen,  threats,  or  in- 
timidation intended  to  affect  the 
relations  of  master  and  servant  in 
various  specified  ways  have  been 
made  illegal.  By  the  Conspiracy  and 
Protection  of  Property  Act  1875,  § 
7,  every  person  who,  with  a  view 
to  compel  any  other  person  to  do 
an  act  which  such  other  person  has 
a  right  to  abstain  from  doing, 
wrongfully  and  without  legal  au- 


dates  such  other  person,  commits 
an  offense.  It  was  held  in  Curran 
v.  Treleaven  [1891]  2  Q.  B.  545,  61 
L.  J.  Mag.  Cas.  N.  S.  9,  65  L.  T.  N. 
S.  573,  17  Cox  C.  C.  354,  55  J.  P. 
485,  that  intimidation  in  this  sec- 
tion means  such  a  threat  of  personal 
violence  as  would  justify  a  magis- 
trate in  binding  over  the  intimidator 
to  keep  the  peace.  There  are  pro- 
visions in  the.  Larceny  Act  1916 
(6  &  7  Geo.  V.  chap.  50),  where 
obtaining  or  demanding  money  or 
other  advantages  by  menaces  is 
made  a  criminal  offense,  but  the 
menaces  are  defined  as  being  threats' 
to  accuse  of  particular  crimes,  or  to 
publish  defamatory  matter,  and  the 
like.  See  §  29.  These  are  the  only 
instances  I  know  of  threats  held  by 
the  law  to  be  definitely  unlawful. 
For  the  purpose  of  the  present  dis- 
cussion there  may  well  be  other  un- 
lawful threats,  threats  to  injure 
property,  or  threats  to  bring  pro- 
ceedings without  reasonable  or 
probable  cause.  But  I  know  of  no 
cases  where  injury  done  by  threats 
of  a  lawful  act  has  been  held  to  be 
in  itself  actionable,  at  the  suit  ei- 
ther of  the  person  threatened  or  of 
the  person  injured  in  consequence 
of  the  threat.  The  added  element 
of  an  intention  to  injure  the  plain- 
tiff may  make  a  difference  which 
has  to  be  discussed,  but  that  element 
is  missing  in  the  present  case,  and 
would  presumably  be  irrelevant  if 
injury  produced  by  any  threat  were 
in  itself  actionable. 

A  significant  case  on  this  point 
is  the  Glasgow  Fleshers'  Case,  35 
Scot.  L.  R.  645,  5  Scot.  L.  T.  263— 
significant  because  it  appears  to  be 
approved  by  Lord  Lindley  in  his 
speech  in  Quinn  v.  Leathern  [1901] 
A.  C.  539, 1  B.  R.  C.  197,  70  L.  J.  P. 
C.  N.  S.  76,  65  J.  P.  708,  50  Week. 
Rep.  139,  85  L.  T.  N.  S.  289,  17 
Times  L.  R.  749,  27  Enfe.  Rul.  Cas. 
66,  a  speech  which  may  be  said  to 
record  the  high-water  mark  of  the 
doctivne  favored  by  the  respond- 
ents in  this  case.  There  the  Trade 
Defense  Association  had  plainly 
told  'the  auctioneers  that  their  mem- 
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bers  would  not  buy  from  them  if 
they  sold  to  the  co-operative  socie- 
ties. The  market  in  which  the  auc- 
tioneers were  selling  was  the  only 
market  in  Scotland  where  United 
States  and  Canadian  cattle  could  be 
lawfully  landed  and  sold.  Here,  if 
ever,  was  a  compelling  inducement 
addressed  to  the  auctioneers.  It 
was  held  to  afford  no  cause  of  action 
to  the  co-operative  society.  There 
was  a  further  allegation  in  the  pur- 
suers' claim  that  the  defendants  had 
induced  divers  hide  merchants  to 
refrain  from  purchasing  tallow  and 
hides  from  the  society,  by  threaten- 
ing the  hide  merchants  with  a  with- 
drawal of  their  custom  unless  they 
declined  to  do  business  with  the  co- 
operative societies.  This  seems  even 
stronger  than  the  present  case,  for 
it.  seems  to  mean.  We  will  not  sell 
you  our  hides  unless  you  abstain 
from  buying  the  plaintiffs'  hides. 
Yet  it  was  held  to  afford  no  cause 
of  action.  It  appears  to  me  that 
any  man  has  a  right  to  intimate  to 
a  third  person  that  he  intends  to  do 
something  which  he  lawfully  may 
do;  that  it  is  immaterial  whether 
the  intimidation  is  courteous  or  the 
reverse,  expressed  in  terms  of  hos- 
tility or  not;  and  that  it  is  equally 
immaterial  whether  or  not  it  affords 
an  irresistible  inducement  to  the  ad- 
dressee to  act  upon  it. 

If  this  be  true,  does  it  make  any 
difference  that  two  or  more  persons 
in  combination  make  the  same  state- 
ment under  the  same  conditions? 
We  are  still  discussing  a  state  of 
facts  where  there  is  no  intention  to 
injure  the  person  aggrieved.  I  can 
appreciate  the  fact  that  an  act  done 
in  combination  may  be  unlawful, 
while  if  done  by  one  is  not  unlawful, 
as,  for  instance,  in  the  case  of  a  com- 
bination to  do  acts  intended  to  in- 
jure the  plaintiff.  It  will  logically 
follow  that  an  intimation  of  an  in- 
tention to  do  such  an  act  may  be 
unlawful,  though  a  similar  intima- 
tion by  one  person  to  do  a  similar 
act  will  not.  But  if  two  or  mere  in 
combination  intimate  an  intention 
to  do  what  the  two  or  more  in  .com- 
bination may  lawfully  do,  such  an 


intimation  cannot,  in  my  opinion, 
be  an  unlawful  act. 

Now  in  what  respect  does  an  in- 
tention to  injure  the  plaintiff  affect 
the  legal  position  stated  above? 
It  appears  to  me  to  be  finally  de- 
cided by  the  majority  in  the  House 
of  Lords  in  Allen  v.  Flood  [1898] 
A.  C.  1,  62  J.  P.  595,  67  L.  J.  Q.  B. 
N.  S.  119,  77  L.  T.  N.  S.  717,  14 
Times  L.  R.  125,  46  Week.  Rep.  258, 
17  Eng.  Rul.  Cas.  285,  that  an  act 
otherwise  lawful  is  not  made  un- 
lawful by  an  intention  to  injure, 
except  in  the  case  of  a  combination 
to  injure.  That  decision  is  binding 
upon  every  tribunal  in  the  land ;  it 
certainly  binds  the  court  of  ap- 
peal ;  and  though,  after  it  was  given, 
divers  judicial  personages  more  or 
less  respectfully  kicked  against  the 
pricks,  speaking  humbly  for  myself 
I  unreservedly  accept  the  reasoning 
of  the  majority  judgments. 

An  illustration  of  the  application 
of  the  decision  is  afforded  by  com- 
paring the  decision  in  Lyons  v.  Wil- 
kins  [1896]  1  Ch.  811,  65  L.  J.  Ch. 
N.  S.  601,  74  L.  T.  N.  S.  358,  45 
Week.  Rep.  19,  60  J.  P.  325,  on  an 
application  for  interlocutory  injunc- 
tion, before  the  decision  in  the 
House  of  Lords  in  Allen  v.  Flood, 
supra,  with  the  decision  on  the  hear- 
ing of  the  action  [1899]  1  Ch.  255, 
68  L.  J.  Ch.  N.  S.  146,  63  J.  P.  339, 
47  Week.  Rep.  291,  79  L.  T.  N.  S. 
709,- 15  Times  L.  R.  128,  after  Allen 
V.  Flood,  supra.  In  that  case  the 
defendants,  officers  of  a  trade-un- 
ion, had  ordered  a  strike  of  the 
plaintiffs'  workmen,  and  had  picket- 
ed the  plaintiffs'  work  in  order  to 
prevent  nonstrikers  from  working 
for  the  plaintiffs.  In  pursuance  of 
the  same  object  they  had  endeavored 
to  induce  one  Schoenthal,  who  was  a 
submanufacturer  for  the  plaintiffs, 
to  cease  to  work  for  the  plaintiffs, 
and  on  his  failing  to  do  so  had 
ordered  a  strike  of  and  picketed 
his  works,  and  in  the  interlocu- 
tory motion  and  appeal  the  pick- 
eting both  of  the  plaintiffs  and 
of  Schoenthal  was  found  by  the 
court  to  be  an  unlawful  beset- 
ting within  §  7,  subsec.  4,  of  the 
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the  plaintiffs  was  held  not  to  be  un- 
lawful ;  but  the  strike  against  Scho- 
enthal  was  held  to  be  unlawful.  In 
the  earlier  decision  Lindley,  L.  J., 
says  in  [1896]  1  Ch.  826 :  "Schoen- 
thal's  case  is  one  in  which  it  appears 
to  me  that  the  defendants  have 
clearly  gone  too  far,  and  it  is  idle 
to  say  that  their  object  in  doing 
what  they  did  to  Schoenthal  was  hot 
to  compel  Messrs.  Lyons  to.  do  that 
which  the  trade-union  wanted. 
Schoenthal  was  the  outworker,  and 
what  they  did  was  to  tell  people  not 
to  work  for  him,  in  order  to  prevent 
his  working  for  Messrs.  Lyons,  and 
in  order  to  hit  Messrs.  Lyons 
through  him."  Kay,  L.  J.,  says 
(id.  830):  "Still  more  clearly 
is  it  illegal  to  induce  a  man  or 
to  prevent  a  man  in  the  position 
of  Schoenthal  from  working  for 
the  plaintiffs  -by  calling  out  the 
worlonen  of  that  man,  and  in- 
ducing them  not  to  work  for  him, 
that  being  done  for  the  purpose  of 
putting  pressure  both  upon  Scho- 
enthal and  upon  Messrs.  Lyons  by 
preventing  Schoenthal  from  work- 
ing for  Messrs.  Lyons."  The  in- 
terim injunction,  as  settled  by  the 
Court  of  Appeal  (id.  832),  after  re- 
straining the  defendants  j  from 
watching  or  besetting  the  plaintiffs' 
works  for  the  purpose  of,  etc.,  pro- 
ceeded :  "And  also  from  preventing 
Schoenthal  or  other  persons  from 
working  for  the  plaintiffs,  by  with- 
drawing his  or  their  workmen  from 
their  employment  respectively." 
The  difference  as  between  the  plain- 
tiffs and  Schoenthal  is  apparent. 

The  hearing  of  the  action  took 
place  before  Byrne,  J.,  in  Novem- 
ber, 1897;  he  reserved  his  decision 
until  after  the  decision  of  the  House 
of  Lords  in  Allen  v.  Flood,  supra, 
which  was  given  in  December,  1897 ; 
and  gave  judgment  in  February, 
1898.  [1899]  1  Ch.  257.  He  gave 
effect  to  the  House  of  Lords'  deci- 
sion by  cutting  down  the  injunction 
in  respect  of  Schoenthal  to  watch- 
ing and  besetting  Schoenthal's 
premises.     The    Court  of   Appeal 
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now  relied  on  for  the  decision  in 
respect  of  Schoenthal  was  the 
watching  or  besetting  said  to  be 
wrongful,  (a)  because  a  violation  of 
the  Statute  of  1875,  (b)  because  a 
common-law  nuisance,  i.  e.,  because 
the  means  of  compulsion  were  both 
a  crime  and  a  tort.  For  the  reasons 
I  have  given  above  I  think  that  the 
dictum  of  Romer,  L.  J.,  in  Giblan 
V.  National  Amalgamated  Labor- 
ours'  Union  [1903]  2  K.  B.  620, 
1  B.  R.  C.  528,  72  L.  J.  K.  B.  N.  S. 
907,  89  L.  T.  N.  S.  386,  19  Times 
L.  R.  708,  is  too  wide  if  by  "threats 
or  special  influence"  he  includes  the 
use  of  means  in  themselves  lawful; 
and  I  think  that,  by  introducing  the 
element  of  "the  design  to  carry  out 
some  spite,"  he  is  seeking  to  restore 
to  the  law  the  element  of  confusion 
which  was  finally  eradicated  by  the 
majority  in  Allen  v.  Flood,  supra. 
The  case  was  decided  by  the  major- 
ity on  the  ground  that  it  was  a  com- 
bination to  injure. 

The  case  that  has  caused  me  real 
difficult  in  this  respect  is  Conway 
v.  Wade  [1909]  A.  C.  506,  78  L.  J. 
K.  B.  N.  S.  1025, 101  L.  T.  N.  S.  248, 
25  Times  L.  R.  779,  53  Sol.  Jo.  754. 
Lord  Loreburn,  L.  C,  in  [1909] 
A.  C.  508,  states  the  facts  to  be  that 
"the  defendant  Wade,  in  order  to 
compel  the  plaintiff  to  pay  a  fine 
due  to  the  trade-union  and  to  punish 
him  for  not  paying  it,  procured 
Messrs.  Readhead  &  Sons'  foreman 
to  dismiss  him,  by  threats  that  un- 
less they  dismissed  the  plaintiff  the 
union  men  in  their  service  would 
leave  off  work,  which  was  not  true." 
The  intention  to  injure  the  plaintiff 
is  dwelt  upon  without  any  reference 
to  Allen  V.  Flood,  supra.  Lord  Lore- 
burn  discusses  the  matter  as  though 
intention  were  immaterial  (id. 
510) :  "It  is  material  to  see  in  what 
circumstances  an  individual  could  be 
sued  for  inducing  someone  not  to 
employ  or  not  to  serve  another. 
If  the  inducement  was 
accompanied  by  violence  or  threats 
(always  remembering  that  a  warn- 
ing is  one  thing  and  a  threat  is  an- 
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action."  The  Lord  Chancellor,  on 
the  next  page,  says:  "It  is  always 
a  source  of  danger  when  the  law  is 
uncertain."  He  must  have  had  in 
his  mind  some  definite  conception 
of  what  is  meant  by  threat ;  for  the 
word  is  consistent  with  a  father 
threatening  to  withdraw  an  allow- 
ance if  a  son  insisted  on  taking  a 
job  fta  a  betting  tout.  It  is  consist- 
ent with  "violence  or  threat  of  vio- 
lence," and  from  the  language  of 
Lord  James  of  Hereford  in  [1909] 
A.  C.  514,  it  seems  probable  that  that 
learned  lord  considered  that  such 
a  threat  had  been  proved.  "The 
sense  in  which  the  words  are  used 
may  have  to  be  determined  not  only 
by  the  mere  words,  but  by  many 
surrounding  circumstances,  even 
those  of  voice  and  gesture."  The 
difficulty  is  caused  by  the  settlement 
that  the  threat  was  that  the  men 
would  leave  off  work,  a  statement 
of  something  which  they  lawfully 
might  do.  For  the  purposes  of  this 
case  it  is  sufficient  to  say  that  the 
decision  is  not  inconsistent  with  the 
proposition  that  an  intimation  that 
a  man  is  going  to  do  what  he  law- 
fully may  do  is  not  a  threat ;  for  in 
Conway  v.  Wade,  supra,  it  was  un- 
doubtedly the  fact  that  he  had  no 
power  to  do  what  he  said  he  would 
do, — namely,  call  out  the  men,  if  in 
fact  that  was  the  threat  relied  on. 
It  is  now  necessary  to  say  some- 
thing about  Allen  v.  Flood  [1898] 
A.  C.  1,  62  J.  P.  595,  67  L.  J.  Q.  B. 
N.  S.  119,  77  L.  T.  N.  S.  717,  14 
Times  L.  R.  125,  46  Week.  Rep.  258, 
17  Eng.  Rul.  Cas.  285,  and  Quinn  v. 
Leathem  [1901]  A.  C.  495,  1  B.  R. 
C.  197,  70  L.  J.  P.  C.  N.  S.  76,  65  J. 
P.  708,  50  Week.  Rep.  1S9,  85  L.  T. 
N.  S.  289,  17  Times  L.  R.  749,  27 
Eng.  Rul.  Cas.  66,  which  were  relied 
on  in  the  argument  as  throwing 
light  upon  the  question  of  coercion 
and  threats.  In  Allen  v.  Flood, 
supra,  the  act  of  the  defendant  com- 
■  plained  of  was  that  he  had  told  the 
manager  and-  foreman  of  the  works 
where  the  plaintiffs  were  employed 
that  unless  they  were  discharged 
the    union    men    would    be    called 


tion;  and  that,  wherever  the  plain- 
tiffs were  employed,  the  boiler  work- 
ers would  cease  work.  The  man- 
ager gave  evidence  that  if  the  men 
had  been  called  out  it  would  have 
stopped  the  company's  business,  and 
that  in  fear  of  the  threat  being  car- 
ried out  he  told  the  foreman  to  dis- 
cbarge the  plaintiffs.  The  trial 
judge  had  ruled  that  there  was  no 
evidence  of  conspiracy  or  intimida^ 
tion  or  coercion,  and  the  jury  found 
that  the  defendant  had  maliciously 
induced  the  plaintiffs'  employers  to 
discharge  them.  I  have  looked  at 
the  cases  and  appendix  in  this  case, 
and  I  do  not  see  that  there  was  any 
cross  appeal  from  the  ruling  of  the 
learned  judge  as  to  intimidation  or 
coercion.  Nevertheless  it  seems  to 
me  that  the  House  of  Lords  must 
have  thought  the  question  open  to 
discussion,  for  the  question  pro- 
pounded to  the  judges  was:  "As- 
suming the  evidence  given  by  the 
plaintiffs'  witnesses  to  be  correct, 
was  there  any  evidence  of  a  cause 
of  action  fit  to  be  left  to  the  jury?" 
The  judges  clearly  thought  the 
whole  matter  open,  for  they  discuss 
the  question  of  threats  and  intimi- 
dation with  some  freedom.  Haw- 
kins, J.,  in  [1898]  A.  C.  24,  for  in- 
stance,, stated  his  opinion  that  there 
was  abundant  evidence  fit  to  be  left 
to  the  jury  that  "the  defendant  baa 
wilfully,  unlawfully,  unjustly,  and 
tyrannically  invaded  and  violated 
the  plaintiffs'  right  by  intimidat- 
ing and  coercing  their  employers." 
It  was  said  in  the  speeches  in 
Quinn  v.  Leathem,  supra,  that  the 
decision  of  the  majority  was 
given  on  the  footing  that  there 
were  no  threats  and  no  coer- 
cion. If  that  be  so,  the  decision 
appears  to  show  that  the  majority 
took  the  view  that  what  Hawkins, 
J.,  was  able  to  call  intimidation  and 
coercion,  was  not  of  such  a  character 
as  to  be  actionable,  even  if  commit- 
ted with  an  intention  to  injure. 
I  am  inclined  to  think  that  in  one 
passage  Lord  Watson  definitely  lays 
down  the  doctrine  that  I  have  im- 
perfectly attempted  so  far  to  main- 
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tain  ( [1898]  A.  C.  97) :  "Assuming 
that  the  Glengall  Iron  Company,  in 
dispensing  with  the  further  serv- 
ices of  the  respondents,  were  guilty 
of  no  wrong,  I  am  willing  to  take  it 
that  any  person  who  procured  their 
act  might  incur  responsibility  to 
those  who  were  injuriously  affected 
by  it,  if  he  employed  unlawful 
means  of  inducement  directed 
against  them.  According  to  the  de- 
cision of  the  majority  in  Lumley  v. 
Gye,  2  El.  &  Bl.  216,  118  Eng.  Re- 
print, 749,  22  L.  J.  Q.  B.  N.  S.  463, 
17  Jur.  827,  1  Week.  Rep.  432,  1 
Eng.  Rul.  Cas.  706,  already  referred 
to,  a  person  who  by  illegal  means — 
that  is,  means  which  in  themselves 
are  in  the  nature  of  civil  wrongs — 
iwocures  the  lawful  act  of  another, 
which  act  is  calculated  to  injure, 
and  does  injure,  a  third  party,  com- 
mits a  wrong  for  which  he  may  be 
made  answerable.  So  long  as  the 
word  'means'  is  understood  in  its 
natural  and  proper  sense  that  rule 
appears  to  me  to  be  intelligible ;  but 
I  am  altogether^  unable  to  appreci- 
ate the  loose  logic  which  confounds 
internal  feelings  with  outward  acts, 
and  treats  the  motive  of  the  actor 
as  one  of  the  means  employed  by 
him.  It  has  been  maintained,  and 
some  of  the  learned  judges  who  lent 
their  assistance  to  the  House  have 
favored  the  argument,  that  the  ap- 
pellant used  coercion  as  a  means  of 
compelling  the  Glengall  Iron  Com- 
pany to  terminate  their  connection 
with  the  respondents ;  but  that  con- 
clusion does  not  appear  to  me  to  be 
the  fair  result  of  the  evidence.  If 
coercion,  in  the  only  legal  sense  of 
the  term,  was  employed,  it  was  a 
wrong  done  as  mudx  to  the  Glengall 
Iron  Company,  who  are  the  parties 
said  to  have  been  coerced,  as  to  the 
respondents.  Its  result  might  be 
prejudicial  to  the  respondents,  but 
its  efficacy  wholly  depended  upon  its 
being  directed  against  and  operating 
upon  the  cdmpany.  It  must  be  kept 
in  view  that  the  question  of  what 
amounts  to  wrongful  coercion  in  a 
legal  sense  involves  the  same  con- 
siderations which  I  have  discussed 
in  relation  to  the  elements  of  a  civil 
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wrong  as  committed  by  the  immedi- 
ate actor.  According  to  my  opinion, 
coercion,  whatever  be  its  nature, 
must,  in  order  to  infer  the  legal 
liability  of  the  person  who  employs 
it,  be  intrinsically  and  irrespectively 
of  its  motive  a  wrongful  act.  Ac- 
cording to  the  doctrine  ventilated  in 
Temperton  v.  Russell-  [1893]  1  Q. 
B.  715,  62  L.  J.  Q.  B.  N.  S.  412,  4 
Reports,  376,  69  L.  T.  N.  S.  78,  41 
Week.  Rep.  565,  57  J.  P.  676,  and 
the  present  case,  it  need  not  amount 
to  a  wrong,  but  will  become  wrong- 
ful if  it  was  prompted  by  a  bad  mo- 
tive." I  think,  therefore,  that  Allen 
V.  Flood,  supra,  supports  the  view  I 
am  expressing.  On  the  other  hand, 
it  is  said  that  in  Quinn  v.  Leathem, 
supra,  the  learned  lords  relied  upon 
the  use  of  threats  by  the  defendants 
to  establish  the  cause  of  action  by 
the  plaintiff.  It  is  true  that  there 
are  passages  in  some  of  the 
speeches  then  delivered  that  de- 
scribe the  conduct  of  the  defendants 
in  calling  out  the  men  employed  by 
Munce,  one  of  the  plaintiffs'  cus- 
tomers, as  threats.  Lord  Halsbury 
in  particular  says,  in  [1901]  A.  C. 
607,  "there  were  conspiracy,  threats, 
and  threrts  carried  into  execution." 
But  the  case  seems  to  me  not  to  turn 
in  any  degree  on  the  evidence  as 
to  threats.  The  foundation  of  the 
decision  was  the  principle,  expressly 
reserved  in  the  decision  in  Allen  v. 
Flood  [1898]  A.  C.  1,  62  J.  P.  595. 
67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N. 
S.  717, 14  Times  L.  R.  125,  46  Week. 
Rep.  258,  17  Eng.  Rul.  Cas.  285, 
that  a  combination  to  injure  may 
be  unlawful  where  the  intention  by 
one  is  not.  The  speeches  in  th6 
House  of  Lords  should  be  read  in 
conjunction  with  the  judgment  un- 
der appeal  in  the  Irish  courts 
([1899]  2  Ir.  R.  667),  which  are  all 
based  expressly  upon  the  conspiracy 
to  injure.  It  will  be  found  that 
Holmes,  L.  J.,  whose  judgment  is  ex- 
pressly adopted  both  by  Lord  Mac- 
naghten  and  by  Lord  Robertson  in 
terms,  disclaimed  relying  upon 
threats  or  coercion.  He  says  in 
[1899]  2  Ir.  R.  776:  "I  am  not 
prepared  to  hold  that  as  the  case 
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Lord  Chief  Justice  was  of  opin- 
ion that  tuilawful  intimidation 
and  coercion  were  in  contempla- 
tion. The  question  was  not  left 
to  the  jury;  and  I  doubt  if  there 
was  evidennce  that  anything  was 
intended  beyond  withdrawing  from 
Munce  and  Leath&m's  other  cus- 
tomers union  labor.  The  threats 
instanced  by  the  Lord  Chief  Justice 
were  not  referable  to  this  branch 
of  the  case ;  and  under  any  circum- 
stances I  am  unable  to  regard  them 
as  of  real  importance.  If  there  was 
illegality  in  the  combination,  it  must, 
I  think,  be  looked  for  in  the  object 
proposed."  I  think  that  the  adop- 
tion of  this  judgment  in  Quinn  v. 
Leathem  [1901]  A.  C.  511,  1  B.  R. 
C.  197,  70  L.  J.  P.  C.  N.  S.  76,  65 
J.  P.  708,  50  Week.  Rep.  139,  85  L. 
T.  N.  S.  289,  17  Times  L.  R.  749, 
27  Eng.  Rul.  Cas.  66,  by  Lord  Mac- 
naghten,  who  was  one  of  the  major- 
ity in  Allen  v.  Flood,  supra,  makes 
it  clear  that,  in  his  judgment  at  any 
rate,  the  cause  of  action  was  the 
conspiracy  to  injure  the  plaintiff. 
It  appears  to  me  to  be  beyond  dis- 
pute that  the  effect  of  the  two  decis- 
ions in  Allen  v.  Flood,  supra,  and 
Quinn  v.  Leathem  [1901]  A.  C.  495,. 
is  this ;  that,  on  the  one  hand,  a  law- 
ful act  done  by  one  does  not  become 
unlawful  if  done  with  an  intent  to 
injure  another,  whereas  an  other- 
wise lawful  act  done  by  two  or  more 
in  combination  does  become  unlaw- 
ful if  done  by  the  two  or  more  in 
combination  with  intent  to  injure 
another.  That  it  is  the  combination 
to  injure  that  makes  the  act  un- 
lawfiil  is  so  plainly  laid  down  in 
Quinn  v.  Leathem,  supra,  that 
it  seems  to  me,  with  respect,  use- 
less for  judges  who  are  bound 
by  the  decisions  of  the  House 
of  Lords  to  suggest  that  the  fact 
of  combination  in  that  case  was  only 
an  incidental  feature  of  the  case, 
and  not  the  gist  of  the  matter.  See 
per  McCardie,  J.,  in  Pratt  v.  British 
Medical  Asso.  [1919]  1  K.  B.  260, 
9  B.  R.  C.  982,  88  L.  J.  K.  B.  N.  S. 
628,  120  L.  T.  N.  S.  41,  35  Times 
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as  law  that  an  act  otherwise  lawful 
becomes  unlawful  if  done  by  one 
with  an  intent  to  injure,  or  that  a 
threat  by  a  man  to  do  what  he  law- 
fully may  is  unlawful,  or  becomes 
unlawful  if  done  with  an  intent  to 
injure,  I  think  that  it  is  contrary  to 
principle  and  is  incorrect.  The  ulti- 
mate finding  in  that  case  that  there 
was  a  combination  to  injure  is  quite 
sufficient  to  support  the  actual  de- 
cision. 

I  find  myself  in  complete  agree- 
ment with  the  judgment  of  Peter- 
son, J.,  in  Hodges  v.  Webb  [1920] 
2  Ch.  70,  89  L.  J.  Ch.  N.  S. 
273,  123  L.  T.  N.  S.  80,  36  Times 
L.  R.  311.  It  is  impossible  for 
the  law  to  prevent  all  oppressive 
exercise  of  legal  rights.  If  rights 
are  used  tyrannically  or  to  the  pub- 
lic dan^r,  the  legislature  can  con- 
trol their  exercise  and  impose  all 
necessary  checks  and  safeguards. 
To  enunciate  and  apply  as  legal 
propositions  wide  .prohibitions  of 
misty  import  may  well  lead  to  great- 
er oppression  than  the  evil  sought 
to  be  repressed.  / 

The  remaining  part  of  the  case 
can  be  dealt  with  at  less  length.  It 
is  said  that  the  unlawful  means  used 
hy  the  defendants  were  unlawful 
attempts  to  induce  third  parties  to 
break  their  contracts  with  the  plain- 
tiffs. To  induce  a  person  to  break 
his  contract  is  not  unlawful  unless 
done  knowingly  and  intentionally; 
and  there  is  no  evidence  in  the  pres- 
ent case  that  the  defendants  had 
any  knowledge  of  contracts  between 
the  plaintiffs  and  third  parties 
which  would  be  broken  by  publica- 
tion of  the  stop  list,  or  intention  to 
induce  third  persons  to  break  such 
contracts.  Moreover,  so  far  as  their 
own  members  were  concerned,  the 
defendants  were  entitled  to  assume 
that  the  cesser  clause  in  by-law  8 
was  observed.  In  fact  as  appears 
from  the  particulars  delivered  on 
March  5,  1920,  there  were  only  six 
contracts  of  which  the  plaintiffs  de- 
sired to  complain,  of  which  two  had 
the  clause  in  question,  two.  more 
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were  entered  into  after  the  issue 
of  the  writ,  and  two  only,  dated 
August  13, 1919,  and  September  29, 
1919,  might  be  relevant,  though  the 
details  of  these  were  not  proved. 
In  view  of  the  undertaking  given 
by  the  defendants  before  the  Court 
of  Appeal,  and  accepted  by  the  plain- 
tiffs, that  they  would  inform  any 
contracting  parties,  whose  names 
they  were  given,  that  existing  con- 
tracts could  be  performed,  I  think 
it  impossible  to  hold  that  the  de- 
fendants ever  contemplated  any  un- 
lawful inducement  to  break  con- 
tracts, and  the  claim  based  upon 
this  ground  fails. 

I  also  think  that  the  plaintiffs 
failed  to  establish  the  use  of  unlaw- 
ful means  in  an  attempt  to  defame 
the  plaintiffs.  I  agree  with  what 
has  been  said  by  my  brothers  in 
reference  to  the  attempt  to  put  in 
evidence  both  below  and  in  this 
court  the  document  proffered  by  the 
plaintiffs.  Whether  that  document 
would  have  affected  the  issue  I  do 
not  know,  for  I  have  not  seen  it. 
In  its  absence  it  appears  to  me  that 
the  words  used  in  tiie  stop  list  are 
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not  defamatory;  and,  if  defamatory 
in  any  sense  which  they  are  capable 
of  bearing,  are  not  false.  If  they 
had  been  proved  to  be  false  and 
defamatory,  we  should  have  had  to' 
consider  whether  publication  in  the 
trade  journal  to  all  the  trade  was  so 
wide  as  to  defeat  a  plea  of  privilege ; 
for,  if  privileged,  there  seems  to  me 
to  be  no  proof  of  malice.  I  think 
that  the  claim  based  upon  an  intend- 
ed libel  fails,  whether  the  intended 
libel  is  relied  upon  as  proof  of  un- 
lawful means  used  in  the  alleged 
conspiracy,  or  as  an  independent 
cause  of  action.  In  this  respect, 
also,  I  agree  with  the  judgmoits  al- 
ready delivered. 

It  follows  from  what  I  have  said 
that  the  cross  appeal  against  tiie 
Association  fails.  .But  I  may  say 
I  share  the  opinion  expressed  by 
Scrutton,  L.  J.,  on  the  point  raised 
hy  the  cross  appeal. 

Appeal  allowed ;  cross  appeal  dis- 
missed. 

Solicitor  for  plaintiffs :  Theodore 
Roberts. 

Solicitors  for  defendants:  Ken- 
neth Brown,  Baker,  Baker. 
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a.  AS  agamsc  one  wno  nas  pro- 
cured g:oods  without  fraud  or 
knowingly  inducing  a  viola- 
tion of  contract,  931. 

'  ll/o  decitiotu  herein,  i 

e.  As  against  one  who  falsely  rep- 
resents himself  to  be  the  manu- 
facturer's agent,  931. 

[A'o  dccitiona  herein.] 

The  earlier  cases  discussing  the 
above  question  are  collected  in  the  an- 
notation in  7  A.L.R.  449,  of  which  the 
present  is  supplemental. 

I.  Exiatenee  of  restricttona  as  to  resale 
price. 

(Supplementing  annotation  in  7 
A.L.R.  449.) 

In  Brooks  v.  J.  R.  Watkins  Medical 
Co.  (1921)  81  OUa.  82,  196  Pac.  956, 
in  which  the  contract  contained  no 
provision  as  to  the  resale  price,  but 
it  appeared  that  the  purchaser  was  re- 
quired to  make  weekly  reports  upon 
blanks  furnished  by  the  manufacturer 
in  which  the  retail  price  of  every 
article  was  indicated,  and  the  contract 
preserved  to  the  manufacturer  thie 
right  to  terminate  the  agreement  at 
any  time,  it  was  held  that  it  was  for 
the  jury,  under  proper  instructions, 
taking  the  whole  contract  together,  to 
say  what  was  the  intention  of  the  par- 
ties, and  that,  should  they  believe  that 
the  contract  entered  into  was  for  the 
purpose  of  evading  the  provisions  of 
the  Federal  Anti-trust  Act,  and  there- 
by fixed  the  retail  price  of  the  goods, 
the  contract  would  be  invalid,  although 
the  contract  itself  provided  that  no 
printing,  advertising,  or  other  matter 
of  the  manufacturers,  sent  to  or  dis- 
tributed by  the  sales  agent,  should  be 
construed  to  modify  or  change  the 
terms  of  the  agreement,  and  that  the 
agreement  as  charged  should  be  a 
complete,  entire,  and  the  only  agree- 
ment between  the  parties,  and  that  the 
same  should  not  be  varied,  changed,  or 
modified  in  any  respect  unless  in  writ- 
ing executed  by  the  parties  thereto. 

And  in  Caddell  v.  J.  R.  Watkins 
Medical  Co.  (1921)  —  Tex.  Civ.  App. 
— ,  227  S.  W.  226,  it  was  held  with 
respect  to  a  similar  contract  that  its 
validity  was  not  to  be  tested  alone  by 
the  letter  of  its  terms,  but  that  it  must 


I.  AS  against  one  wno  erases  serial 
numbers,  931. 

IXo  decitiom  herein.] 

g.  Equitable  relief,  931. 

C-Vo  iecitiatu  herein,  i 

VI.  (New)  Rights  of  dealer  as  affected 
by  circumstance  that  he  has  been  a 
party  to  the  combination,  931. 

be  considered  and  construed  in  con- 
nection with  the  contemporaneous  ut- 
terances and  conduct  of  the  parties, 
and  their  own  construction  of  its 
terms,  and  the  things  actually  accom- 
plished thereunder,  the  court  saying: 
"The  contract  was  silent  upon  the 
question  of  retail  prices  at  which  Cad- 
dell was  to  sell  the  company's  prod- 
ucts; but  the  record  discloses  that 
along  with  the  contract  the  company 
furnished  Caddell  with  a  list  of  retail 
prices  of  all  articles  sold  him  at 
wholesale,  and  in  some  of  its  letters  to 
Caddell  referred  to  these  retail  prices 
as  if  they  were  to  control,  and  as  mat- 
ter of  fact  Caddell  was  fully  governed 
by  them.  .  .  .  Under  the  terms  of 
the  contract  the  company  had  the 
power  at  its  pleasure  to  limit  or  dis- 
continue the  supply  of  its  products  to 
Caddell,  and  to  actually  terminate  the 
contract  as  a  whole  at  any  time  it  saw 
fit  to  do  so,  thereby  maturing  all  of 
Caddell's  obligations  to  the  com|)aDy. 
As  Caddell  had  been  required,  ander 
the  terms  of  the  contract,  to  purchase 
a  wagon  and  complete  outfit,  and  in- 
cur all  the  other  expenses  incident  to 
getting  into  the  Watkins  business, 
and  in  no  event  had  any  recourse  upon 
the  company  for  this  outlay,  it  is  easily 
conceivable  that  he  could  not  resist 
any  construction  placed  by  the  com- 
pany upon  the  contract.  The  result 
was  that  he  confined  his  sales  to  the 
territory  allotted  to  him  and  to  retail 
prices  fixed  by  the  compaoy,  and,  be- 
ing required  to  devote  all  his  time  to 
this  venture,  was  precluded  from  en- 
gaging in  any  other  business  or  sell- 
inir  the  product  of  any  other  concern. 
Accordingly,  the  company  was  enabled 
to  construe  the  contract,  and  under 
its  provisions  to  enforce  its  own  con- 
struction thereof;  and  in  this  way  put 
in  effect  a  contract  the  practical  oper- 
ation of  which  was  clearly  obnoxious 


ticulars  described." 

And  in  W.  T.  Rawleigh  Co.  v.  Smith 
(1921)  —  Tex.  Civ.  App.  — ,  281  S.  W. 
799,  it  was  held  that  communications 
between  the  parties  subsequently  to 
the  execution  of  the  contract,  were 
properly  to  be  taken  into  consideration 
in  determining  whether  it  was  in  con- 
travention of  the  Texas  Anti-trust 
Statute. 

Reference  may  also  be  made  in  this 
connection  to  W.  T.  Rawleigh  Co.  v. 
Marshall  (1920)  —  Tex.  Civ.  App. —, 
220  S.  W.  1111,  in  which  it  was  held 
that  the  fact  that  a  sales  agent,  under 
a  contract  containing  no  provision  for 
the  maintenance  of  a  resale  price  may 
have  pursued  the  same  business 
methods  in  disposing  of  goods  that  he 
had  pursued  under  a  former  contract 
containing  such  a  provision,  under  the 
impression  that  he  was. required  to  do 
so,  did  not  render  the  contract  void 
as  being  against  the  state  anti-trust 
laws,  where  such  construction  was 
erroneous,  and  it  did  not  appear  that 
the  manufacturer  induced  the  agent 
to  place  this  erroneous  construction 
upon  the  contract,  or  that  it  had  any 
knowledge  that  he  had  done  so.^ 

In  Frey  &  Son  v.  Cudahy  Packini; 
Co.  (1921)  256  U.  S.  208,  65  L.  ed.  892, 
41  Sup.  Ct.  Rep.  451,  where  it  appeared 
that, a  manufacturer  issued  circulars 
urging  the  importance  of  maintaining 
uniform  and  fair  resale  prices,  and  re- 
questing its  distributing  agents  to  co- 
operate in  maintaining  the  prices  in- 
dicated by  it,  it  was  held  that  the 
existence  of  an  unlawful  combination 
or  agreement  between  the  manufac- 
turer and  its  jobbers  was  a  question 
for  the  jury  to  decide,  and  that  the 
court  therefore  erred  in  charging  the 
jury  that  if  they  should  find  that  de- 
fendant manufacturer  indicated  a 
sales  plan  to  wholesalers  and  jobbers, 
which  plan  fixed  the  price  below  which 
the  wholesalers  and  jobbers  were  not 
to  sell  to  retailers,  and  should  find 
that  defendant  called  this  particular 
feature  of  the  plan  to  their  attention 
on  many  different  occasions,  and  that 
a  great  majority  of  them  not  only  ex- 
pressed no  dissent  to  such  plan,  but 
actually  co-operated  in  carrying  it  out 


named,  they  may  reasonably  find  from 
such  fact  that  there  was  an  agree- 
ment or  combination  forbidden  by  the 
Sherman  Anti-trust  Act.  Justices  Pit- 
ney, Day,  and  Clarke,  dissenting,  held 
that  the  instruction  was  not  an  im- 
proper one,  saying:  "The  jury  were 
not  told  that  from  the  facts  recited, 
if  believed,  an  agreement  or  cmnbina- 
tion  forbidden  by  the  act  of  Congress 
necessarily  resulted,  but  only  that 
from  those  facts,  together  with  other 
and  undisputed  facts  that  were  in  evi- 
dence, they  reasonably  might  find  that 
there  was  such  an  agreement  or  com- 
bination." 

In  Delk  v.  City  Nat  Bank  (1922) 
—  Okla.  — ,  205  Pac.  753,  it  was  held 
that  the  fact  that  the  contract  with 
a  dealer  was  written  on  the  seller's 
stationery,  on  which  appeared  the 
words,  after  its  name  and  address  and 
patent  number:  "R^sil  $5.76,  whole- 
sale |45,  per  dozen,  jor  $3.75  each," 
did  not  establish  an  agreement  to 
maintain  a  fixed  resale  price. 

II.  Validipy  of  various  devices  employed 
to  control  resale  price. 

a.  In  general;  reasons  for  and  against. 

No  later  decisions  in  point.  For 
earlier  cases,  see  7  A.L.R.  451. 

b.  The  rebate  system. 

No  later  decisions  in  point.  Fer 
earlier  cases,  see  7  A.L.R.  458. 

«.  The  contract  system. 

J.  In  general. 

(a)  Essential  validity. 

No  later  decisions  in  point.  Fer 
earlier  cases,  see  7  A.L.R.  468. 

(h)   Under    state     and    Federal    anti- 
trtust   laics. 

(Supplementing  annotation  in  7 
A.L.R.  472.) 

In  United  States  v.  A.  Schrader's 
Son  (1920)  252  U.  S.  85,  64  L.  ed.  471, 
40. Sup.  Ct.  Rep.  251,  it  was  held  that 
a  manufacturer  of  patented  automo- 
bile tire  accessories  violated  the  Sher- 
man Anti-trust  Act  when  it  required 
all  tire  manufacturers  and  jobbers  tp 
whom  it  sold  to  execute  uniform  con- 
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tracts  which  obligate  them  to  observe 
certain  fixed  retail  prices. 

In  Brooks  v.  J.  R.  Watkins  Medical 
Go.  (1921)  81  Okla.  82,  196  Pac.  956. 
it  was  held  that  a  contract  of  absolute 
sale,  made  by  a  manufacturer,  of  its 
various  products,  in  which  the  pur- 
chaser was  to  sell  all  goods  purchased 
at  regular  retail  prices  to  be  fixed  by 
the  manufacturer,  operated,  where  its 
entire  product  is  sold  throughout  the 
country  only  by  means  of  like  restric- 
tive contracts,  as  a  "restraint  of 
trade/'  unlawful  as  to  interstate  com- 
merce under  'the  Federal  Anti-trust 
Act  of  July  2,  1890. 

The  Texas  Anti-trust  Law,  which  de- 
Ines  a  trust  to  be  a  combination  of 
capital,  skill,  or  acts,  between  two  or 
more  persons,  firms,  corporations,  or 
associations  of  persons:  "(2)  To  fix, 
maintain,  increase,  or  reduce  the  price 
of  merchandise,  ...  or  commodi- 
ties; ...  (4)  To  fix  or  maintain 
any  standard  or  figure  whereby  the 
price  of  any  article  or  commodity  of 
merchandise  .  .  .  shall  be  in  any 
manner  affected,  controlled,  or  estab- 
lished; (6)  to  make  .  .  .  any  con- 
tract ...  by  which  they  shall  agree 
in  any  manner  to  keep  the  price  of  an 
article  or  commodity  ...  at  a 
fixed  or  graded  figure,  or  by  which  they 
shall  in  any  manner  affect  or  main- 
tain the  price  of  any  commodity  or 
article," — is  violated  by  a  contract 
which  provides  for  the  adherence  by 
the  purchaser  of  goods  to  a  fixed  re- 
sale price.  Hubb-Diggs  Go.  v.  Mitch- 
ell (1921)  —  Tex.  Civ.  App.  — ,  231 
S.  W.  425;  Caddell  v.  J.  R.  Watkina 
Medical  Co.  (1921)  —  Tex.  Civ.  App. 
— ,  227  S.  W.  226;  W.  T.  Rawleigh 
Medical  Go.  v.  Smith  (1921)  —  Tex. 
Civ.  App.  — ,  231  S.  W.  799. 

2.  Patented  articles. 

(Supplementing  annotation  in  7 
A.L.R.  477.) 

The  statement  made  in  the  earlier 
annotation  that,  after  the  right  of  sale 
has  been  once  exercised  and  the 
patentee  has  received  his  price,  the 
article  passes  beyond  the  limits  of  the 
monopoly,  and  in  considering  the  va- 
lidity of  the  contractual  restraint  as 
to  the  price  at  which  the  article  is  to 
be  resold,  the  case  is  to  be  considered 


as  if  there  were  na  patent,  is  also 
supported  by  United  States  v.  A. 
Schrader's  Son  (1919)  264  Fed.  175, 
reversed  on  other  grounds  in  (1920) 
262  U.  S.  85,  64  L.  ed.  471,  40  Sup.  Ct 
Rep.  251,  and  Victor  Talking  Mach. 
Go.  V.  Kemeny  (1921)  271  Fed.  810. 

The  owner  of  an  article  protected 
by  a  patent,  copyright,  or  trademark, 
when  he  has  manufactured  and  sold 
the  same,  cannot  impose  restrictions 
upon  his  vendee  as  to  the  future  sales 
thereof.  Having  parted  with  his 
ownership  therein,  it  enters  the  chan- 
nels of  trade  as  an  article  of  com- 
merce, and  is  thereafter  beyond  his 
control.  Coca-Cola  Co.  v.  State  (1920) 
—  Tex.  Giv.  App.  — ,  225  S.  W.  791. 

Blclit  of   pat«ate«   to  fix   price   to  b* 
eluurcod  by  aaalsaoo  or  Uoeaaee. 

The  owner  of  a  patent  right,  copy- 
right, or  trademark,  having  the  ex- 
clusive right  to  manufacture  and  sell 
the  article  protected  thereby,  and  be- 
ing under  no  legal  obligation  to  grant 
such  right  to  another,  may  impose 
upon  his  assignee  such  restrictions  as 
he  may  see  proper  and  to  which  his 
assignee  will  agree,  including  the 
price  at  which  the  article  may  be  sold. 
Cocs^Cola  Co.  V.  State  (Tex.)  supra. 

Traaaaetioa  mi  a  ■*!•  or  a  UeeiiM. 

As  pointed  out  in  the  earlier  anno- 
tation, the  attempt  has  sometimes  been 
made,  in  consequence  of  the  distinc- 
tiQn  which  exists  between  the  sale  of 
the  patented  articles  themselves  and 
an  assignment  of  the  right  to  produce 
and  vend  such  articles,  to  give  the 
transaction  the  character  of  a  license 
to  use  a  patented  invention. 

In  United  States  v.  A.  Schrader's 
Son  (1919)  264  Fed.  176,  reversed  on 
other  grounds  in  (1920)  252  U.  S.  85, 
64  L.  ed.  471,  40  Sup.  Ct.  Rep.  251, 
it  was  held  that  so-called  license 
agreements  entered  into  between  a 
manufacturer  and  his  customers  were 
in  effect  contracts  of  sale,  where  all 
the  rights,  risks,  burdens,  and  privi- 
leges of  ownership  were  borne  by  the 
so-called  licensees,  notwithstanding 
the  privilege  was  reserved  therein  to 
substitute,  at  the  so-called  licensor's 
discretion,  new  stock  for  stock  in  the 
possession  of  such  customers;  and  it 
was  provided  that,  upon  termination 
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might  reclaim  all  undisposed-of  etock, 
paying  therefor  the  invoice  price,  and 
although  the  payment  of  a  certain  rel* 
atively  small  part  of  the  price,  denomi- 
nated a  "royalty,"  was  deferred  until 
the  article  should  be  used  or  resold. 
In  Victor  Talking  Mach.  Co.  v. 
Kemeny  (1921)  271  Fed.  810,  it  was 
held  that  the  system  employed  by  the 
Victor  Talking  Machine  Company  in 
marketing  its  products,  which  in  the 
reported  c«se  is  not  described  in  de- 
tail, but  which  seems  to  have  been 
the  same  as  that  set  forth  in  Victor 
Talking  Mach.  Co.  v.  Straus  (1915) 
222  Fed.  524,  affirmed  in  (1917)  140 
C.  C.  A.  519,  225  Fed.  535,  which  is 
affirmed  in  (1917)  243  U.  S.  490.  61 
L.  ed.  866,  L.R.Ai.l917E,  ll96,  37  Sup. 
Ct.  Rep.  412,  Ann.  Cas.  1918 A,  955,  is 
ineffective  to  give  its  transactions  the 
character  of  a  license  to  use  its  prod- 
ucts rather  than  that  of  a  sale  thereof. 

8.  CopyrighteA    productiona. 
See  Coca-Cola  Co.  v.  State   (1920) 

—  Tex.  Civ.  App.  — ,  225  S.  W.  791, 
supra,  11.  c,  2. 

4.  Tradetnarked  goods. 
See  Coca-Cola  Co.  v.  State   (1920) 

—  Tex.  Civ.  App.  — -,  225  S.  W.  791, 
supra,  II.  c,  2. 

6.  Goods  made  by  secret  process. 

No  later  decisions  in  point.  For 
«arlier  cases,  see  7  A.L.R.  482.    . 

d.  The   agency   system. 
No  later  decisions  in  point.     For 
earlier  cases,  see  7  A.Ii.R.  484. 

e.  Refusal   to   sell   to   price  cutters. 

(Supplementing  annotation  in  7 
A.L.R.  485.) 

Ware  &  De  Freville  v.  Motor  Trade 
ASSO.  (reported  herewith)  ante,  893, 
holds  that  manufacturers  may  law- 
fully combine  to  cut  off  the  supply  of 
goods  of  anyone  who  fails  to  adhere 
to  the  resale  prices  fixed  by  them. 
Such  combinations  have  generally 
been  held  in  this  country  to  be  viola- 
tive of  the  Federal  and  state  anti- 
trust laws.  See  annotation  in  7  A.L.R. 
at  page  486.  Although  there  is  some 
indication  that  such  a  combination 
would,  in  the  absence  of  statute,  be 
19  A.L.R — 59. 


against  one  thereby  prevented  from 
obtaining  goods  (see  Brown  v.  Jacobs' 
Pharmacy  Co.  (1902)  115  Ga.  429,  57 
L.R.A.  547,  90  Am.  St.  Rep.  126,  41 
S.  E.  553;  Klingel's  Pharmacy  v. 
Sharp  &  Dohme  (1906)  104  Md.  218, 
7  L.R.A.(N.S.)  976,  118  Am.  St.  Rep. 
399,  64  Atl.  1029,  9  Ann.  Cas.  1184; 
Delz  v,  Winfree  (1891)  80  Tex.  400, 
26  Am.  St.  Rep.  755,  16  S.  W.  Ill; 
Murray  v.  McGarigle  (1887)  69  Wis. 
483,  34  N.  W.  522;  Hawarden  v. 
Youghiogheny  &  L.  Coal  Co.  (1901) 
111  Wis.  545,  55  L.R.A.  828,  87  N.  W. 
472),  the  question  must  be  regarded 
as  an  open  one,  depending  upon  the 
extent  to  which  the  courts  may  regard 
it  as  expedient  to  permit  persons  to 
combine  to  further  their  own  interests 
where  such  combination  operates  to 
the  detriment  of  others.  For  discus- 
sion of  tha  fundamantal  principles  in- 
volved, see  subds.  II.  and  III.  of  the 
annotation  in  6  A.L.R.  909,  on  "The. 
boycott  as  a  weapon  in  industrial  dis-' 
putes." 

In  Federal  Trade  Commission  v. 
Beech-Nut  packing  Co.  (reported 
herewith)  ante,  882,  it  is  held  that  a 
trader  does  not  violate  the  Sherman 
Anti-trust  Act  by  refusing  to  sell  to 
others,  and  may  withhold  his  goods 
from  those  who  will  not  sell  them  at 
the  prices  which  he  fixes  for  their  re- 
sale ;  but  that  he  may  not,  consistently 
with  the  act,  go  beyond  the  exercise  of 
this  right,  and  by  contracts  or  combi- 
nations, express  or  implied,  unduly 
hinder  or  obstruct  the  free  and  natural 
flow  of  commerce"  in  the  channels  of 
interstate  trade. 

The  supposed  effect  of  the  decision 
of  the  United  States  Supreme  Court 
In  United  States  v.  Colgate  &  Co. 
(1919)  250  U.  S.  300,  63  L.  ed.  992, 
7  A.L.R.  443,  37  Sup.  Ct.  Rep.  465,  has 
been  greatly  restricted  by  the  later 
decisions.  Although  under  the  doc- 
trine of  that  case  one  may  refuse  to 
deal  with  those  who  do  not  comply 
with  his  wishes  as  to  the  price  at 
which  his  products  shall  be  resold, 
and  may  announce  his  intention  of  do- 
ing so,  yet,  according  to  the  later  cases, 
if  he  does  announce  such  policy  it  is 
at  the  risk  of  having  his  announce" 
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ment  regarded  as  the  basis  of  an  im- 
plied agreement  in  unlawful  restraint 
of  trade  between  himself  and  the  per- 
sons dealing  with  him. 

Thus,  in  United  States  v.  A. 
Schrader's  Son  (1920)  252  U.  S.  86. 
64  L.  ed.  471,  40  Sup.  Ct.  Rep.  251, 
reversing  (1919)  264  Fed.  175,  it  was 
said  with  reference  to  the  Colgate 
Case:  'The  court  below  misappre- 
hended the  meaning  and  effect  of  the 
opinion  and  judgment  in  that  cause. 
We  had  no  intention  to  overrule  or 
modify  the  doctrine  of  Dr.  Miles  Medi- 
cal Co.  V.  John  D.  Park  &  Sons 
Co.  where  the  effort  was  to  destroy 
the  dealers'  independent  discretion 
through  restrictive  agreements.  Under 
the  interpretation  adopted  by  the  trial 
court  and  necessarily  accepted  by  us, 
the  indictment  failed  to  charge  that 
Colgate  Company  made  agreements, 
either  express  or  implied,  which 
undertook  to  obligate  vendees  to  ob- 
serve specified  resale  prices;  and  it 
was  treated  'as  alleging  only  recog- 
nition of  the  manufacturer's  undoubt- 
ed  right  to  specify  resale  prices  and 
refuse  to  deal  with  anyone  who  fails 
to  maintain  the  same.'  It  seems  un- 
necessary to  dwell  upon  the  obvious 
difference  between  the  situation  pre- 
sented when  a  manufacturer  merely 
indicates  his  wishes  concerning  prices 
and  declines  further  dealings  with  all 
who  fail  to  observe  them,  and  one 
where  he  enters  into  agreements — 
whether  express,  or  implied  from  a 
course  of  dealing  or  other  circum- 
stances— with  all  customers  through- 
out the  different  states,  which  under- 
take to  bind  them  to  observe  fixed 
resale  prices.  In  the  first,  the  manu- 
facturer but  exercises  his  independent 
discretion  concerning  his  customers, 
and  there  is  no  contract  or  combina- 
tion which  imposes  any  limitation  on 
the  purchaser.  In  the  second,  the 
parties  are  combined  through  agree- 
ments designed  to  take  away  dealers' 
control  of  their  own  affairs,  and  there- 
by destroy  competition  and  restrain 
the  free  and  natural  flow  of  trade 
amongst  the  states." 

And  in  Frey  &  Son  v.  Cudahy  Pack- 
ing Co.  (1921)  256  U.  S.  208,  65  L.  ed. 
892,  41  Sup.  Ct.  Rep.  451,  it  is  held 


that  the  essential  agreement,  combina- 
tion, or  conspiracy  to  violate  the  Sher- 
man Anti-trust  Act  of  July  2,  1890, 
by  maintaining  resale  prices,  may  be 
implied  from  a  course  of  dealing  or 
other  circumstances. 

And  in  Victor  Talking  Mach.  Co.  v. 
Kemeny  (1921)  271  Fed.  810,  it  was 
held  that  an  action  for  treble  dam- 
age^ under  the  Sherman  Anti-trust 
Law  was  maintainable  by  a  dealer 
who,  in  consequence  of  his  violation 
of  his  contract  with  the  manufac- 
turer by  buying  from  a  licensed  dis- 
tributor at  less  than  list  prices  and 
selling  to  the  public  at  cut  prices,  had 
been  cut  off  by  the  manufacturer  from 
a  further  supply  of  goods. 

In  Feikral  Trade  Commission  v. 
Beech-Nut  "Packinq  Co.  (reported 
herewith)  ante,  882,  reversing  (1920) 
264  Fed.  885.  it  was  held  that 
the  action  of  a  manufacturer  in  issu- 
ing circulars  to  its  trade  suggesting 
uniform  resale  prices,  both  wholesale 
and  retail,  to  be  charged  for  its  prod- 
uct, and  in  refusing  to  continue  to 
sell  to  any  dealer  who  fails  to  main- 
tain such  prices,  or  who  sells  to  an- 
other dealer  failing  to  maintain  them. 
is  an  "unfair  method  of  competition" 
in  violation  of  the  Federal  Trade  Com- 
mission Act  of  September  26,  1914. 
Comp.  Stat.  §  8836e,  4  Fed.  Stat.  Anno. 
2d  ed.  p.  577. 

III.  What  amounts  to  «  violaUon  of  re^ 
aale  price  agreement. 

No  later  decisions  in  point.  For 
earlier  cases,  see  7  A.L.R.  488. 

/F.  Right  of  manufacturer  to  enforee 
contract  made  fey  retailer  vHth  middle- 
man. 

No  later  decisions  in  point.  For 
earlier  cases,  see  7  A.LJt.  488. 

F.  Protection  ogainM  interferenee  vMK 
price  control  ayatem. 

a.  As  against  one  who  has  violated  M* 
agreement. 

No  later  decisions  in  point.  For 
earlier  cases,  see  7  A.L.R.  489. 

t.  As    against    one    who    has    procured 
goods  hy  deception. 

No  later  decisions  in  point.  For 
earlier  cases,  see  7  A.L.R.  489. 
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goods  by  inducing  another  to  violate 
His  agreement. 

No  later  decisions  in  point.     For 
earlier  cases,  see  7  A.L.R.  490. 

d.  As  against  one  vho  has  procured 
goods  tcithout  fraud  or  lenouiingly  in- 
ducing a  violation  of  contract. 

No  later  decisions  in  point.     For 
earlier  cases,  see  7  A.L.R.  490. 

e.  As  against  one  who  falsely  represent* 
himself  to  be  the  manufacturer' » 
agent. 


No  later  decisions  in  point, 
earlier  cases,  see  7  AJL.R.  491. 


For 


/.  As  against  one  who  erases  serial  nun^• 
bers. 

No  later  decisions  in  point.     For 
earlier  cases,  see  7  A.L.R.  491. 


g.  EquitaVle  relief. 

No  later  decisions  in  point, 
earlier  cases,  see  7  A.L.R.  491. 


For 


VI.  Bights  of  dealer  as  affected  by  eir- 
eumstance  that  he  has  been  a  pdrty 
to  the  combination. 

In  Victor  Talking  Mach.  Co.  v. 
Kemeny  (1921)  271  Fed.  810.  it  was 
held  that  one  who  had,  as  a  licensed 
dealer,  been  a  part  of  »  system  or 
combination  for  the  maintenance  of 
resale  t)rice3,  is  not  in  pari  delicto 
with  the  manufacturer  so  as  to  pre- 
clude him  from  recovering  damages 
for  injury  to  his  business  resulting 
from  his  having  been  cut  off  from  a 


quence  of  having  cut  prices;  since  his 
cause  of  action  is  not  based  on  con- 
duct involved  under  the  contract  of 
license  with  the  manufacturer,  con- 
cluding with  its  cancelation,  but  on 
the  conduct  of  the  defendant  subse- 
quent thereto,  in  putting  the  combina- 
tion into  operation  against  him.  i 

But  in  Eastman  Kodak  Co.  v.  Black- 
more  (1921)  —  A.L.R.  — ,  277  Fed. 
694,  it  is  held  that  one  who,  after 
having  been  cut  off  from  a  further 
supply  of  goods  by  reason  of  failure 
to  refrain  from  handling  competitive 
goods,  has  been  reinstated  as  a  regu- 
lar dealer,  and  as  such  has  become  a 
participant  in  the  alleged  unlawful 
system,  cannot  recover  damages  al- 
leged to  have  been  suffered  by  him 
while  so  participating,  in  consequence 
of  a  diminution  of  his  business  by 
reason  of  having  been  previously  un- 
able to  obtain  goods  from  the  defend- 
ant. 

In  ascertaining  the  amount  of  an- 
ticipated profits  lost  by  the  plaintiff 
in  consequence  of  having  his  supply 
of  goods  cut  off  because  of  his  having 
cut  prices,  the  profits  earned  by  him 
under  a  system  whose  sole  purpose 
was  to  maintain  prices,  restrict  com- 
petition, and  create  monopoly  cannot 
be  taken  as  a  basis,  but  he  may  re- 
cover only  such  profits  as  he  could 
earn  lawfully  in  a  competitive  market. 
Victor  Talking  Mach.  Co.  v.  Kemeny, 
and  Eastman  Kodak  Co.  v.  Blackmore 
(Fed.)  supra.  E.  S.  0. 


RE  CHARLES  CLIFTON. 


Idaho  Supreme  Court  — April  2,  1921. 

* 

(33  Idaho,  614,  196  Pac.  670.) 

Attorney  and  client  —  disbarment  —  unpatriotic  acts. 

1.  Acts  committed  and  opinions  expressed  by  an  attorney  of  this  court 
during  the  war  which  were  not  in  accord  with  the  standard  of  patriotism 
set  by  the  Bar  Association  and  observed  by  the  average  citizen  and  mem- 
ber of  the  profession,  but  which  nevertheless  did  not  amount  to  treason, 
nor  to  a  violation  of  the  espionage  law  then  in  force,  or  of  any  Federal  or 
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state  statute,  nor  to  a  violation  of  the  oath  and  duties  of  an  attorney,  as 
prescribed  by  the  statutes  and  the  decisions  and  rules  of  this  court,  do 
not  constitute  legal  ground  for  disbarment  or  suspension. 
\_See  note  on  this  question  beginning  on  page  936.] 

— duty  to  support  Constitution  —  the  United  States  and  the  states  con- 
definition,  sists  of  obeying  the  existing  laws  of 
2.  The  statutory  duty  of  attorneys  the  land  under  the  constitutional  form 

at  law  to  support  the  Constitutions  of  of  government. 


Original  proceedings  for  the  disbarment  of  respondent. 
nied. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Petition  de- 


Messrs.  Frank  Martin,  Raymond  L. 
Givens,  Elbert  S.  Delana,  Dana  E. 
Brindr,  Karl  Paine,  and  J.  T.  Pence 

for  petitioners. 

Mr.  E.  J.  Dockery  for  respondent. 

McCarthy,  J.,  delivered  the  opin- 
ion of  the  court: 

A  petition  asking  for  the  disbar- 
ment of  the  respondent  was  filed  in 
this  court  by  a  committee  of  the 
Ada  County  Bar  Association,  and 
the  matter  was  .referred  to  Judge 
Davis  of  the  third  district  as  referee 
to  take  the  testimony,  make  findings, 
and  report  to  this  court.  This  court 
did  not  pass  upon  the  question 
whether  the  petition  stated  grounds 
for  disbarment.  The  material  facts 
found  are  the  following:  Respond- 
ent, Clifton,  was  a  member  of  the 
bar  of  Ada  county,  Idaho,  and 
aware  that  the  President  of  the 
United  States  and  the  state  and 
county  bar  associations  had  called 
upon  the  lawyers  to  assist  in  the 
preparation  of  questionnaires  free 
of  charge.  In  December,  1917,  he 
charged  three  registrants  $1.50  each 
for  services  rendered  in  the  prepa- 
ration of  questionnaires.  In  June, 
1917,  he  stated  to  two  Red  Cross 
solicitors  that  he  was  opposed  to  the 
selective  draft  and  the  war  and 
would  do  nothing  to  aid  in  its  prose- 
cution ;  that  he  would  not  subscribe 
to  or  aid  any  person  or  any  enter- 
prise that  had  for  its  object  the  pro- 
motion of  the  selective  service  draft, 
nor  would  he  aid  or  assist  any  of 
the  war  activities  or  enterprises,  or 
subscribe  to  the  Red  Cross  or  any 
other  fund  that  had  to  do  with  the 
recognition  of  the  war,  directly  or 


indirectly.  About  November  20, 
1917,  in  conversation  with  one  R.  L. 
Hale,  he  criticized  the  government 
with  reference  to  the  war,  stating 
among  other  things,  that  the  Im- 
perial German  government  was 
justified  in  sinking  the  Lusitania; 
that  we  had  no  right  to  draft  men ; 
that  he  would  not  assist  the  govern- 
ment of  the  United  States  in  any 
way,  neither  would  he  buy  Liberty 
bonds.  He  refused  to  subscribe  for 
Liberty  bonds  or  war  saving  stamps, 
or  contribute  to  the  Red  Cross  or  Y. 
M.  C.  A.  or  any  other  organization 
participating  in  the  war  work,  ex- 
cept that  he  offered  to  donate  $5 
towards  paying  the  expenses  of  as- 
sisting registrants  immediately  fol- 
lowing the  publication  in  the  news- 
paper of  the  fact  that  he  had 
charged  for  assisting  registrants. 

Comp.  Stat.  §  6578,  subds.  1  and 
2,  read  as  follows:  "An  attorney 
and  counselor  may  be  removed  or 
suspended  by  the  supreme  court  and 
by  the  district  courts  for  either  of 
the  following  causes,  arising  after 
his  admission  to  practice: 

"1.  His  conviction  of  a  felony  or 
misdemeanor  involving  moral  tur- 
pitude, in  which  case  the  record  of 
conviction  is  conclusive  evidence. 

"2.  Wilful  disobedience  or  viola- 
tion of  an  order  of  the  court,  re- 
quiring him  to  do  or  forbear  an  act 
connected  with  or  in  course  of  his 
profession,  and  any  violation  of  the 
oath  taken  by  him  or  his  duties  as 
such  attorney  and  counselor." 

Referring  first  to  subdivision  1, 
the  defendant  has  not  been  convict- 
ed of  a  felony  or  misdemeanor  in- 
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authorities  it  is  held  that  commis- 
sion of  a  crime  not  connected  with 
his  professional  duties  is  not  ground 
for  disbarring  an  attorney  unless  he 
has  been  convicted.  Re  Baum,  32 
Idaho,  676,  684, .  186  Pac.  927. 
There  is  autiiority  to  the  contrary, 
holding  that  the  commission  of  the 
crime  is  sufficient  and  the  court  has 
inherent  power  to  act  even  though 
there  has  not  been  a  conviction.  Ex 
parte  Wall,  107  U.  S.  265,  306,  27  L. 
ed.  652,  568,  2  Sup.  Ct.  Rep.  569. 
The  views  in  Re  Baum,  supra,  are 
not  the  established  law  in  this  state, 
because  one  justice  dissented  and  the 
justice  who  concurred  did  so  only  in 
the  conclusion.  We  do  not  find  it 
necessary  to  pass  upon  this  point, 
because,  whatever  may  be  their 
moral  obliquity,  the  acts  found  by 
the  referee  were  not  a  criminal  of- 
fense under  the  existing  statutes  of 
the  United  States  or  this  state  or 
the  common  law. 

It  is  not  and  cannot  be  contended 
that  the  defendant  was  guilty  of 
treason  as  defined  by  the  Federal 
Constitution  and  statutes,  nor  that 
he  violated  the  espionage  law  then 
in  force.  40  Stat,  at  L.  p.  217, 
(Comp.  Stat.  §§  10,212a^l0,212h, 
Fed.  Stat.  Anno.  Supp.  1918,  p. 
120).  The  more  drastic  espionage 
statute  was  not  passed  until  May, 
1918,  several  months  subsequent  to 
the  acts  and  statements  of  the  re- 
spondent as  found  by  the  referee. 
We  have  not  been  referred  to  any 
Federal  or  state  statute  which  he 
violated,  and  we  know  of  none. 

Referring  to  subdivision  2,  Comp. 
Stat.  §  6678,  the  question  arises: 
Did  the  defendant  violate  the  oath 
or  duties  of  attorney?    The  oath  is 

as  follows:     "I  do  solemnly 

swear  that  I  am  not  a  disbeliever  in 
or  opi)osed  to  all  organized  govern- 
ment, or  a  member  of  or  affiliated 
with  any  organization  entertaining 
and  teaching  such  disbelief  in  or 
opposition  to  all  organized  govern- 
ment, or  an  advocate  or  a  teacher 
of  the  duty,  necessity  or  propriety 
of  the  unlawful  assaulting  or  killing 
of  any  officer  or  officers,  either  of 


generally,  of  the  government  of  the 
United  States  or  of  any  other  or- 
ganized government,  because  of 
his  or  their  official  character;  that 
I  will  support  the  Constitution  and 
laws  of  the  United  States  and  of 
this  state;  that  I  will  maintain  the 
respect  due  to  courts  of  justice  and 
to  judicial  officers;  that  I  will  be 
true  to  the  court  and  to  my  clients ; 
that  I  will  abstain  from  all  offensive 
personalities;  that  I  will  never  re- 
ject for  any  consideration  personal 
to  myself  the  cause  of  the  defense- 
less or  oppressed.    So  help  me  God." 

The  duties  of  an  attorney  are  de- 
fined by  statute  as  follows  (Comp. 
Stat.  §  6572) :  . 

"Duties  of  Attorneys.  —  It  i«  the 
duty  of  an  attorney  and  counselor: 

"1.  To  support  the  Constitution 
and  laws  of  the  United  States  and 
of  this  state. 

"2.  To  maintain  the  respect  due 
to  the  courts  of  justice  and  judicial 
officers. 

"3.  To  counsel  or  maintain  such 
actions, .  proceedings,  or  defenses 
only  as.  appear  to  him  legal  or  just, 
except  the  defense  of  a  person 
charged  with  a  public  offense. 

"4.  To  employ,  for  the  purpose  of 
maintaining  the  causes  confided  to 
him,  such  means  only  as  are  con- 
sistent with  truth,  and  never  seek 
to  mislead  the  judges  by  an  arti- 
fice or  false  statement  of  fact  or 
law. 

"5.  To  maintain  inviolate  the  con- 
fidence, and  at  every  peril  to  him- 
self, to  preserve  the  secrets  of  his 
client. 

"6.  To  abstain  from  all  offensive 
personality,  and  to  advance  no 
fact  prejudicial  to  the  honor  or  rep- 
utation of  a  party  or  witness,  un- 
less required  by  the  justice  of  the 
cause  with  which  he  is  charged. 

"7.  Not  to  encourage  either  the 
commencement  or  the  continuance 
of  an  action  or  proceeding  from 
any  motive  of  passion  or  interest. 

"8.  Never  to  reject  for  any  con- 
sideration personal  to  himself  the 
cause  of  the  defenseless  or  the  op- 
pressed." 
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The  only  clause  of  the  oath  and 
section  of  the  statute  which  are 
claimed  to  be  material  m  this  case 
are  those  which  deal  with  the  duty 
of  an  attorney  to  support  the  Con- 
stitution and  laws  of  the  United 
States  and  of  this  state.  We  need 
not  concern  ourselves  with  the  ques- 
tion as  to  whether  the  court  has 
inherent  power  to  require  attorneys 
to  perform  other  duties  than  those 
enjoined  by  statute,  because,  for  the 
purpose  of  this  case,  the  provisions 
of  §  6572  are  as  broad  as  any  re- 
quirements which  might  be  pre- 
scribed by  the  court  in  the  exercise 
of  inherent  power.  It  has  been  sug- 
^sted  that  the  respondent  violated 
his  duty  in  that  he  failed  to  support 
the  Constitution  and  laws  of  the 
United  States.  It  is  difficult  to  de- 
fine just  what  is  meant  by  the  duty 
to    support    the    Constitution    and 

laws  of  the  United 
Attorner  "nd  States  Wp  onn- 
•vpport  conati-  clude  it  moans  the 
uo"?""**'"'"      duty    to    obey    the 

existing  laws  of 
the  land  under  our  constitutional 
form  of  government.  It  was  the 
moral  duty  of  members  of  the  bar 
to  assist  the  registrants  free  of 
charge.  The  proclamation  of  the 
President  did  not  make  this  a  legal 
duty.  It  simply  called  attention  to 
and  made  more  impressive  the  mor- 
al duty  which  already  existed.  In 
charging  registrants  the  defendant 
violated  no  law  of  the  land  and  no 
provision  of  the  Constitution,  no 
decision  or  rule  of  this  court.  His 
statements  in  regard  to  the  war 
and  the  various  patriotic  enter- 
prises which  were  being  carried  on 
in  aid  of  its  prosecution  did  not  con- 
stitute any  violation  of  law  existing 
at  that  time.  The  highest  form  of 
patriotism  is  not  defined  and  cannot 
be  enforced  by  law;  it  has  its  rise 
in  the  higher  realm  of  inspiration. 
Measured  by  moral  standards,  the 
conduct  of  defendant  was  reprehen- 
sible. His  refusal  to  perform  the 
moral  duties  which  were  rightfully 
expected  of  all  members  of  the  bar 
during  the  war  justifies  criticism 
and  condemnation  by  the  members 
of  that  profession  and  by  all  patri- 


otic citizens.  In  this  we  join.  Yet 
his  absolute  duty  and  our  power 
must  be  measured,  not  by  our  con- 
ception of  the  right  degree  of  puUic 
spirit,  but  by  the  law.  We  appreci- 
ate the  feelings  and  motives  of  the 
bar  and  the  committee  who  have 
so  ably  presented  this  matter. 
Nevertheless  we  cannot  exceed  our 
legal  powers,  simply  because  we 
strongly  disapprove  of  the  respond- 
ent's conduct.  We  cannot  put  our- 
selves above  the  law,  or  fail  to 
bear  in  mind  that  "ours  is  a  govern- 
ment of  laws,  and  not  of  men." 

In  Re  Arctander,  110  Wash.  296, 
188  Pac.  380,  the  supreme  court  of 
Washington  disbarred  an  attorney 
for  charging  registrants  for  serv- 
ices rendered  in  making  out  their 
questionnaires  and  assisting  them 
in  the  preparation  of  affidavits  to 
withdraw  their  intention  to  become 
citizens,  in  order  to  escape  military 
service.  The  Washington  legisla- 
ture had  enacted  into  law  the  code 
of  ethics  of  the  American  Bar  As- 
sociation as  the  standard  of  ethics 
for  members  of  the  bar  of  that  state. 
The  court  held  that  such  acts  were 
a  violation  of  the  legal  duty  of  an 
attorney  as  prescribed  by  canon  32 
of  that  code.  The  decision  must 
rest  upon  that  ground.  As  we 
have  no  similar  statute  in  this  state, 
the  decision  is  not  in  point. 

In  Re.Wiltsie,  109  Wash.  261, 186 
Pac.  848,  the  same  court  held  that 
an  attorney  should  be  disbarred  for 
soliciting  the  business  of  preparing 
questionnaires  and  claims  of  exemp- 
tion, and  filing  false  claims  of  ex- 
emption. On  the  latter  ground  the 
decision  would  be  upheld  without 
any  statute;  on  the  former  ground 
it  can  be  upheld  only  by  virtue  of 
the  Washington  statute  giving  the 
canons  of  ethics  the  force  of  law. 
In  this  case  the  court  intimates  that 
merely  charging  fees  for  such  serv- 
ices would  not  of  itself  be  ground 
for  disbarment. 

In  Cohen  v.  Wright,  22  Cal.  293, 
the  supreme  courit  of  California 
disbarred  an  attorney  who  refused 
to  take  the  oath  of  allegiance.  The 
statutes  of  California  required  at- 
torneys to  file  affidavits  of  allegiance 
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was  disbarred  because  he  refused  to 
comply  with  this  law.  The  ^ound 
of  the  decision  was  thus,  not  that  he 
was  guilty  of  unpatriotic  or  disloyal 
conduct  in  the  abstract  sense,  but 
that  he  refused  to  perform  a  duty 
enjoined  upon  him  by  a  vtJid  stat- 
ute. The  decision  is,  therefore,  not 
in  point. 

In  Margolis's  Case,  269  Pa.  206, 
129,  12  A.L.R.  1186,  112  Atl.  478, 
the  supreme  court  of  Pennsylvania 
disbarred  the  respondent  on  the 
Srround  that  he  incited  others  by  his 
addresses  to  violate  the  laws  of  the 
land,  participated  in  an  attempt  to 
obstruct  the  Draft  Act,  and  thus  vio- 
lated his  oath  and  duty  as  an  attor- 
ney. The  \  court  said,  however : 
"With  beliefs  and  opinions  of  Mr. 
Margolis  the  courts  have  nothing 
to  do,  unless  his  expressions  thereof 
were  uttered  under  circumstances 
and  in  a  manner  calculated  to  lead 
others  to  violate  and  disregard  ex- 
isting laws." 

In  Re  O'Reilly,  188  App.  Div.  970, 
176  N.  Y.  Supp.  781,  the  appellate 
division  of  the  supreme  court  of 
New  York  suspended  respondent 
from  practice  because,  while  an  as- 
sociate member  of  the  legal  advis- 
ory board  in  the  administration 
of  the  Selective  Draft  (Comp. 
Stat.  §§  2044a-2044k,  9  Fed.  Stat. 
Anno.  2d  ed.  p.  1136),  he  charged 
a  fee  for  services  rendered  in 
an  attempt  to  secure  the  reclassi- 
fication of  a  person  under  the 
Selective  Draft  Law,  The  court 
said  that  the  charge  for  which  he 
was  suspended  was  charging  a  fee 
for  work  that  was  in  line  of  his 
official  duties,  and  stated  that  the 
services  would  have  justified  some 
charge  by  an  ordinary  attorney.  As 
the  respondent,  Clifton,  was  not  a 
member  of  the  legal  advisory  board, 
this  decision  would  seem  not  to  be 
in  point. 

There  are  decisions  in  which  it  is 
held  that  continued  existence  of  a 
good  moral  character  is  a  condition 
to  the  continuance  of  the  right  to 
practise  law  just  as  the  existence 
of  such  character  is  a  condition  pre- 
cedent to  admission.    People  ex  rel. 


Am.  St.  Rep.  206,  66  N.  E.  27.  In 
such  cases,  however,  it  will  generally 
be  found  that  the  attorney  has  com- 
mitted some  act  involving  profes- 
sional dishonesty  in  the  usual  sense 
of  the  term. 

There  are  two  recent  decisions  in 
which  it  is  intimated  that  the  court 
has  the  power  to  disbar  an  attorney 
for  an  act  which  is  not  unlawfid  or 
dishonest  per  se,  simply  on  the 
ground  that  it  is  denounced  as  un- 
professional and  improper  by  the 
canons  of  ethics  of  a  bar  association. 
Re  Schwarz,  175  App.  Div.  335,  161 
N.  Y.  Supp.  1079;  People  ex  rel. 
Chicago  Bar  Asso.  v.  Berezniak,  292 
111.  305,  127  N.  E.  36.  In  both  cases 
the  complaint  was  improper  adver- 
tising. Extended  advertising  of  a 
commercial  nature  might  be  held 
to  come  within  the  principle  of  our 
statute  and  the  common  law  which 
forbids  an  attorney  to  encourage 
Utigation  from  personal  motives. 
But  it  would  be  going  too  far  to  hold 
that  one  may  be  disbarred  solely 
because  he  has  failed  to  live  up  to 
the  ideals  which  the  canons  of  ethics 
of  a  bar  association  set  for  its  mem- 
bers as  attorneys  and  citizens.  In 
other  cases  the  courts  do  not  attempt 
to  give  standards  of  ethics  adopted 
by  individuals  or  private  organiza- 
tions the  force  of  law.  There  does 
not  seem  to  be  any  sound  reason  to 
depart  from  this  general  rule  in  dis- 
barment cases.  The  general  tone  of 
the  profession  has  been  greatly  im- 
proved by  the  educational  work  of 
the  bar  association.  But  it  does  not 
seem  in  accordance  with  the  theory 
of  our  government  to  give  to  a 
private  code  of  ethics  the  force  of 
public  law.  It  is  well  to  bear  in 
mind  the  admonition  contained  in 
an  early  Pennsylvania  case:  "To 
subject  the  members  of  the  profes- 
sion to  removal  at  the  pleasure  of 
the  court  would  leave  them  too  small 
a  share  of  the  independence  neces- 
sary to  the  duties  they  are  called  to 
perform  to  their  clients  and  to  the 
public."  Austin's  Case,  5  Rawle, 
191,  203,  28  Am.  Dec.  657. 

As  the  acts  committed  and  state- 
ments expressed  by  the  respondent. 
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while  not  in  accord  with  the  stand- 
ard of  patriotism  set  by  the  bar  as- 
sociation and  observed  by  the  aver- 
age citizen  and  member  of  the  pro- 
fession, nevertheless  did  not  amount 
to  treason,  or  to  a  violation  of  the 
-diA.™.en«  espionage  law  then 
-nnpatriotie  in  forcc,  Or  of  any 
"*'•  Federal     or     state 

statute,  nor  to  a  violation  of  the 


oath  and  duties  of  an  attorney,  as 
prescribed  by  the  statutes  and  the 
existing  decisions  and  rules  of  this 
court,  we  conclude  that  no  legal 
cause  for  his  disbarment  or  suspen- 
sion is  made,  and  it  is  the  judgment 
of  this  court  that  the  petition  be  de- 
nied. 

Rice, '  Ch.  J.,  and  Budge,  Dunn, 
and  Lee,  JJ.,  concur. 


ANNOTATION. 

Disloyal  acts  or  political  opinions  as  ground  for  disbarment  or 

attorney. 


This  annotation  is  supplemental  to 
the  annotations  in  8  A.L.R.  1262,  and 
in  12  A.L.R.  1189,  in  the  latter  of 
which  the  case  now  reported  (Re 
.CUFTON,  ante,  931)  ia  referred  to  at 
^ensrth. 

Since  the  said  annotation  in  12 
A.L.R.  1189,  the  only  cases  found  on 
the  subject  are  two,  both  in  New  York. 

In  Re  Lindheim  (1921)  195  App. 
Div.  827, 187  N.  Y.  Supp.  211,  an  attor- 
ney was  disbarred  under  the  New 
York  statute  providing  that  an  attor- 
ney and  counselor  at  law  who  shall  be 
convicted  of  a  felony  shall,  upon  con- 
viction, cease  to  be  an  attorney  or 
counselor  at  law  or  to  be  competent 
to  practise  as  such,  where  he  has  been 
convicted  of  and  sentenced  for  a  fel- 
ony by  a  court  of  the  United  States 
upon  an  indictment  for  conspiracy 
.with  others  "to  defraud  the  United 
States,  by  obstructing,  impeding,  hin- 
dering, and  delaying  the  United  States 
in,  and  preventing  the  United  States 
from,  seizing,  capturing,  receiving, 
holding,  administering,  assuming  the 
control  of,  and  title  to,  certain  indebt- 
edness of  one  Edward  A.  Rumely  to 
the  Imperial  German  government,  an 
enemy  of  the  United  States"  (which 


was  then  at  war  with  the  Imperial 
German  government),  the  indictment 
being  under  §  37  of  the  United  States 
Criminal  Code  (35  Stat,  at  L.  1096, 
chap.  321,  Comp.  Stat.  §  10,201,  7  Fed. 
Stat.  Anno.  2d  ed.  p.  634),  which  pro- 
vides as  follows:  "If  two  or  more 
persons  conspire  either  to  commit  any 
offense  against  the  United  States,  or 
to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or 
more  of  such  parties  do  any  act  to 
effect  the  object  of  the  conspiracy, 
each  of  the  parties  to  such  conspiracy 
shall  be  fined  not  more  than  |10,000, 
or  imprisoned  not  more  than  two 
years,  or  boith."  At  the  time  of  such 
disbarment  the  defendant's  appeal 
from  the  judgment  of  conviction  was 
pending,  and  the  New  York  court  ob- 
served that  if  that  judgment  should 
be  reversed  upon  appeal,  an  applica- 
tion might  be  made  to  the  New  York 
court  for  the  vacation  of  the  disbar- 
ment order. 

This  case  was  followed  in  the  com- 
panion case  of  Re  Kaufmann  (1921) 
195  App.  Div.  830, 187  N.  Y.  Supp.  213, 
which  concerned*  another  attorney 
convicted  under  the  same  indictment 
as  Lindheim.  B.  B.  B. 
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V. 

STAR  COMPANY,  Appt. 

Vew  Torle  Court  of  Appe4il»—July  14,  10X1. 
(2S1  N.  Y.  414,  132  N.  E.  138.) 

Injunction  —  against  utilizing  cartoon  characters. 

1.  A  cartoonist  wiio  originates  and  names  fictitious  grotesque  characr 
ters,  which  by  means  of  his  exploitation  acquire  a  peculiar  value  in  inter- 
esting the  public  through  newspaper  publications,  may  enjoin  other  pub- 
lishers from  using  the  faames  and  imitating  the  figures  so  as  to  lead  the 
public  to  believe  that  their  work  is  his. 

[See  note  on  this  question  beginning  on.  page  949.] 

Unfair  trade  —  scope  of  Trade  Com-     Trademark  —  of  what  may  consist 


mission  Act. 

2.  The  Federal  Trade  Commission 
Act  does  not  apply  to  unfair  methods 
between  individuals. 

[See  notes  in  6  A.L.R.  366;  11  A.L.R. 
797.] 

—  right  to  prevent  deceiving  public. 

3.  One  using  an  unregistered  name 
or  mark  may  prevent  others  from  us- 
ing the  same  so  as  to  deceive  the  pub- 
lic into  thinking  that  the  business 
carried  on  by  such  persons  and  the 
goods  sold  by  them  are  his. 

[See  26  R.  C.  L.  878.] 

—  extent  of  court's  authority. 

4.  Courts  are  not,  in  the  exercise  of 
their  equitable  power  to  prevent  un- 
fair competition,  confined  to  such  com- 
petition among  the  manufacturers 
and  dealers  in  goods. 

Appeal  —  effect  of  findings  of  facts. 

6.  Findings  of  the  trial  court  af- 
firmed by  the  appellate  division  are 
conclusive  upon  the  court  of  appeals. 

[See  2  R.  C.  L.  208;  1  R.  C.  L.  Supp. 
447.] 


6.  Trademarks  may  consist  of  pic- 
tures, symbols  of  a  particular  form, 
or  fashion  of  label,  or  may  consist 
simply  of  a  word  or  words. 

[See  26  R.  C,  L.  842.] 

Injunction  —  what  rights  protected. 

7.  Any  civil  right  not  unlawful  in 
itself  or  against  public  policy,  ^  it 
has  acquired  a  peculiar  value,  becomes 
a  property  right  and  entitled  to  pro- 
tection as  such. 

[See  14  R.  C.  L.  365.] 

Literary  property  —  onployment  of 
producer  —  right  to  continued  use. 

8.  A  newspaper  publisher  does  not, 
by  employing  a  cartoonist  to  produce 
for  him  cartoons  of  well-known  char- 
acters created  by  the  cartoonist,  and 
by  copyrighting  cartoons  published 
during  the  term  of  employment,  ac- 
quire a  property  right  in  such  char- 
acters which  will  permit  him  to  con- 
tinue to  use  them  in  his  publication 
after  termination  of  the  contract. 

[See  18  R.  C.  L.  501.] 


(Crane,  J.,  dissents.) 


Appeal~  by  defendant  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Special  Term 
for  New  York  County  in  favor  of  plaintiff  in  an  action  brought  to  enjoin 
defendant  from  alleged  unfair  competition  in  the  making  and  publishing 
of  cartoons.    Affirmed. 


Statement  by  Chase,  J. : 

The  facts  as  found  at  the  special 
term  are  as  follows: 

"(1)  On  November  15,  1907, 
there  was  published  in  the  San 
Francisco  Chronicle,  a  daily  news- 


paper, a  cartoon  in  the  form  called  a 
'comic  strip,'  which  was  drawn  by 
Harry  C.  Fisher,  and  which  con- 
tained a  cartoon  character  therein 
named  by  him  and  designated 
'Mutt.'" 
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It  was  the  first  publication  of  the 
cartoon  character  called  "Mutt," 
and  the  plaintiff  was  the  sole  origi- 
nator thereof. 

"(4)  Cartoons  in  the  form  of 
'comic  strips,'  containing  the  char- 
acter 'Mutt'  and  drawn  by  Harry  C. 
Fisher,  continued  to  be  published  in 
the  San  Francisco  Chronicle  daily, 
until  and  including  December  10, 
1907." 

Each  of  such  cartoons  so  drawn 
and  published  contained  the  word 
"Mutt"  as  a  designation  or  name  of  - 
the  said  cartoon  character. 

"(8)  On  December  11,  1907,  and 
on  December  12,  1907  (that  is  to 
say,  on  each  of  said  dates),  a  car- 
toon in  the  form  of  a  'comic  strip,' 
drawn  by  Harry  C.  Fisher,  was 
published  in  the  San  Francisco  Ex- 
aminer, a  daily  newspaper,  ^nd  each 
contained  the  same  cartoon  charac- 
ter 'Mutt'  as  had  been  previously 
published  in  the  San  Francisco 
ChAnicle  and  contained  the  word 
'Mutt'  as  a  name  for  the  said  car- 
toon character." 

The  said  cartoon  so  published,  on 
December  10,  1907,  and  the  car- 
toons so  published  on  December  11 
and  12,  1907,  were  each  duly  copy- 
righted by  the  plaintiff  in  his  own 
name,  and  the  plaintiff  has  never 
sold  or  assigned  said  copyrights  or 
either  of  them.  That  the  said  car- 
toons of  December  11  and  12,  1907, 
were  copyrighted  with  the  knowl- 
edge and  consent  of  the  publishers 
of  the  San  Francisco  Examiner. 

"  (12)  Harry  C.  Fisher  continued 
to  publish  his  cartoons  in  the  form 
of  'comic  strips'  in  the  San  Francis- 
co Examiner  from  December  11, 
1907,  to  and  including  May  12, 
1909,  between  which  dateS  the  said 
'comic  strips'  appeared  practically 
daily. 

"  (13)  The  first  appearance  of  the 
cartoon  character  known  as  'Jeff' 
was  in  the  'comic  strip'  drawn  by 
Harry  C.  Fisher  and  published  in 
the  San  Francisco  Examiner  on 
March  27,  1908,  in  which  the  car- 
toon character  subsequently  known 
as  'Jeff'  appears  in  the  said  'comic 


strip,'  wherein  it  is  referred  to  as 
'Jeffries.' 

"(14)  The  jsaid  cartoon  charac- 
ter referred  to  as  'Jeffries'  appears 
again  in  the  'comic  strips'  drawn  by 
Harry  C.  Fisher  and  published  in 
the  San  Francisco  Examiner  on 
March  29,  1908. 

"(15)  On  April  1,  1908,  the  car- 
toon character  previously  referred 
to  as  'Jeffries'  was  also  referred  to, 
in  the  'comic  strip'  of  that  date 
drawn  by  Harry  C.  Fisher,  as  'Jeff.' 

"(16)  Thereafter,  that  is  to  say, 
from  April  1,  1908,  until  May  12, 
1909,  the  cartoon  character  named 
and  referred  to  as  'JefT  frequently 
appears  in  the  'comic  strips'  drawn 
by  Harry  C.  Fisher  and  published  in 
the  San  Francisco  Examiner." 

The  first  occasion  when  the  word 
"Jeff"  appeared  in  the  title  to  a 
"comic  strip"  was  in  the  San  Fran- 
cisco Examiner  on  April  4,  1908. 

"(18)  From  March  20,  1909,  to 
May  12,  1909,  the  'comic  strips' 
drawn  by  Harry  C.  Fisher  and  pub- 
lished in  the  San  Francisco  Exam- 
iner frequently  bore  both  the  nam« 
'Mutt'  and  the  name  'Jeff'  in  the 
titles  thereof.  Examples  of  such 
titles  are  the  following:  March  20, 
1909,  Examiner:  'Mutt  Gathers 
$511  and  Takes  Jeff  to  Dinner.  By 
Bud  Fisher.'  March  27,  1909: 
*Mutt  Gives  Jeff  the  Hook  and  is 
Back  on  the  Block  Himself.  By  Bud 
Fisher.'  April  3,  1909:  'Mutt's 
Book  Blows  $40  and  Jeff  Can't  Get 
over  the  Shock.    By  Bud  Fisher.' 

"(19)  Cartoons  in  the  form  of 
'comic  strips'  in  which  the  word 
'Mutt'  and  the  word  'Jeff'  both  ap- 
peared in  the  title  and  which  con- 
sist entirely  of  the  cartoon  charac- 
ters 'Mutt'  and  'Jeff,'  appeared  on  a 
number  of  dates  in  the  San  Francis- 
co Examiner  prior  to  May  12,  1909, 
on  which  date  the  last  cartoon  was 
published  in  the  San  Francisco  Ex- 
aminer before  Harry  C.  Fisher 
came  to  New  York  and  began  draw- 
ing his  'comic  strips'  in  New  York 
for  publication  in  the  New  York 
American. 

"(20)  The  said  cartoons  pub- 
lished by  Harry  C.  Fisher  in  the  San 
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to  New  York  in  May,  1909,  had  be- 
come and  were  at  that  time  known 
to  the  public  as  'Mutt  and  Jeff.' 

"(21)  The  New  York  American 
is  a  daily  newspaper  published  in 
the  city  of  New  York  by  the  Star 
Company,  the  defendant  in  this  ac- 
tion. 

"(22)  Harry  C.  Fisher  came  to 
New  York  between  May  12,  and 
May  18,  1909,  and  on  May  18,  1909, 
there  was  published  in  the  New 
York  American  a  cartoon  in  the 
form  of  a  'comic  strip'  drawn  by 
Harry  C.  Fisher,  consisting  chiefly 
of^the  character  known  as  'Mutt,' 
and  containing  the  word  'Mutt'  as 
the  name  of  said  cartoon  charac- 
ter. 

"(23)  From  May  18,  1909,  until 
January  29,  1915,  cartoons  in  the 
form  of  'comic  strips'  drawn  by 
Harry  C.  Fisher  were  published  in 
the  New  York  American  almost 
daily. 

"(24)  The  said  'comic  strips' 
drawn  by  Harry  C.  Fisher  and  pub- 
lished in  the  American  between  said 
dates  sometimes  depicted  the  char- 
acter known  as  'Mutt'  alone ;  some- 
times depicted  the  character  known 
as  'Jeff'  alone;  often  depicted  the 
characters  'Mutt'  and  'Jeff'  togeth- 
er, without  any  other  characters  ap- 
pearing in  the  'comic  strips;'  and 
sometimes  depicted  other  charac- 
ters in  connection  with  the  charac- 
ters of  'Mutt'  and  'Jeff,'  or  both. 

"(25)  The  'comic  strips'  drawn 
by  Harry  C.  Fisher  and  published 
in  tiie  New  York  American  begin- 
ning May  18,  1909,  possessed  the 
same  general  characteristics  and 
appearance,  and  consisted  of  the 
same  general  subject-matter,  as  did 
the  cartoons  drawn  by  Harry  C. 
Fisher  and  published  in  the  San 
Francisco  Chronicle  and  Examiner 
prior  to  May  12,  1909. 

"(26)  On  February  24,  1909,  the 
Examiner  Printing  Company,  pub- 
lisher of  the  San  Francisco  Exam- 
iner, made  a  contract  with  Harry  C. 
Fisher,  whereby  Harry  C.  Fisher 
agreed  for  the  period  of  three  years 
to  furnish  his  said  cartoons  in  the 


the  San  Francisco  Examiner. 

"(27)  Harry  C.  Fisher  received 
the  compensation  named  in  the  said 
contract,  and  furnished  his  'comic 
strips'  to  the  San  Francisco  Exam- 
iner pursuant  thereto  from  the  date 
thereof  until  on  or  about  May  12, 
1909,  when  he  came  to  New  York 
and  began  to  furnish  his  'comic 
strips'  to  the  New  York  American, 
and  to  receive  the  compensation 
named  in  the  contract  of  February 
24,  1909,  from  the  Star  Company, 
which  continued  until  August  8, 
1910. 

"(28)  On  August  8,  1910,  the 
Star  Company  and  Harry  C.  Fisher 
made  and  entered  into  the  agree- 
ment in  writing  which  has  been 
marked  'plaintiff's  exhibit  1'  and  at 
that  time  the  president  of  the  Star 
Company  undertook  to  have  the 
contract  between  the  Examiner 
Printing  Company  and  Harry  C. 
Fisher  of  February  24,  1909,  can- 
celed, and  thereafter  the  said  con- 
tract of  February  24,  1909,  was,  by 
mutual  consent  of  the  parties  there- 
to, considered  to  be  abandoned. 

"(29)  On  July  15,  1910,  Harry 
C.  Fisher  made  a  contract  with  Mr. 
Charles  T.  McCotter,  doing  business 
under  the  name  of  the  Ball  Pub- 
lishing Company,  for  the  publica- 
tion in  book  form  of  certain  of  the 
cartoons  previously  drawn  by  Har- 
ry C.  Fisher  and  published  in  the 
New  York  American;  and  the  said 
contract  was  made  by  and  with  the 
consent  of  the  Star  Company. 

"(30)  On  September  22,  1910, 
Harry  C.  Fisher  published  in  book 
form  about  fifty  of  his  cartoons 
called  'comic  strips,'  selected*  from 
those  previously  drawn  by  him  and 
published  in  the  New  York  Ameri- 
can; and  the  said  book  of  cartoons 
was  published  under  the  title  of 
'The  Mutt  and  Jeff  Cartoons.  By 
Bud  Fisher.' 

"(31)  The  said  book  of  cartoons 
was  copyrighted  under  the  title  'The 
Mutt  and  Jeff  Cartoons.  By  Bud 
Fisher,'  by  Harry  C.  Fisher  in  his 
own  name  on  September  22,  1910. 

"(32)  The  said  book  of  cartoons 
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was  published  as  aforesaid  under 
the  title  'Mutt  and  Jeff  Cartoons. 
By  Bud  Fisher,'  with  the  knowledge 
and  consent  of  the  Star  Company." 

On  November  1,  1911,  a  second, 
ajid  on  November  25,  1912,  a  third 
book  of  said  cartoons,  was  published 
by  respondent  under  a  Similar  title 
and  each  was  similarly  copyrighted 
by  respondent  with  the  knowledge 
and  consent  of  the  appellant. 

"(35)  Before  Harry  C.  Fisher 
came  to  New  York  in  May,  1909,  his 
cartoons  of  the  characters  'Mutt* 
and  'Jeff'  were  generally  known  to 
the  public  and  the  newspapers  as 
the  'Mutt  and  Jeff'  cartoons,  and 
Harry  C.  Fisher  was  generally 
known  as  the  author  or  artist  of  the 
'Mutt  and  Jeff'  cartoons,  and  when 
he  came  to  New  York  in  May,  1909, 
Harry  C.  Fisher  was  introduced  by 
an  employee  of  the  Star  Company  to 
the  managing  editor  of  the  New 
York  American  with  the  words,  'I 
want  to  introduce  you  to  Mutt  and 
Jeff.' 

"(36)  The  iirst  cartoon  on  which 
the  words  'Mutt  and  Jeff'  were  pub- 
lished as  a  title  to  cartoons  or  'comic 
strips'  was  on  Steptember  22,  1910, 
when  the  first  book  of  'Mutt  and 
Jeff'  cartoons  was  published  and 
copyrighted  by  Harry  C.  Fisher  as 
aforesaid." 

Prior  to  the  trial  of  the  action  be- 
tween 300,000  and  400,000  copies  of 
said  books  were  sold. 

"(38)  From  May  18,  1909,  to 
December  11,  1914,  the  cartoons 
drawn  by  Harry  C.  Fisher  were 
published  by  the  Star  Company  in 
its  newspaper,  the  New  York 
American,  under  the  titles  or  cap- 
tions furnished  with  the  cartoons  by 
Harry  C.  Fisfier. 

"(39)  The  said  titles  or  captions 
furnished  by  Harry  C.  Fisher  with 
his  cartoons  or  'comic  strips,'  and 
published  from  day  to  day  in  the 
New  York  American  between  May 
18,  1909,  and  December  11,  1914, 
changed  from  day  to  day  and  con- 
sisted of  a  sentence  in  which  some- 
times neither  the  word  'Mutt'  nor 
the  word  'Jeff'  would  appear,  but  in 
which  usually  the  word  'Mutt'  or  the 


word  'Jeff'  appeared,  and  in  which 
frequently  the  word  'Mutt'  and  the 
word  'Jeff'  both  appeared.  But  on 
no  occasion  between  May  18,  1909, 
and  December  11, 1914,  did  the  Star 
Company  publish  one  of  Harry  C. 
Fisher's  cartoons  or  'comic  strips' 
under  the  title  'Mutt  and  Jeff.' 

"(40)  On  December  7,  1914, 
Harry  C.  Fisher  made  a  contract 
with  the  Wheeler  Syndicate,  Incor- 
porated, whereby  Harry  C.  Fisher 
agreed  to  furnish  his  cartoons  or 
'comic  strips'  exclusively  to  the 
Wheeler  Syndicate,  Incorporated,  as 
his  agent  for  newspaper  publication 
for  a  term  of  three  years,  beginning 
on  the  expiration  of  Harry  C.  Fish- 
er's contract  with  the  Star  Compa- 
ny; that  is  to  say,  on  August  8, 
1915. 

"(42)  On  December  11, 1914,  the 
Star  Company,  without  the  knowl- 
edge or  consent  of  Harry  C.  Fisher, 
added  to  the  title  or  caption  of  the 
cartoon  furnished  to  the  Star  (Com- 
pany by  Harry  C.  Fisher  for  publi- 
cation in  the  New  York  American 
on  that  date,  the  words  'Mutt  and 
Jeff,'  so  that  the  title  of  the  said 
cartoon  which  was  furnished  to  the 
New  York  American  was  in  the  fol- 
lowing words,  to  wit:  "The  Little 
Fellow  Knows  Some  Law  and 
Proves  It.  By  Bud  Fisher,'  was 
changed  to  read  as  it  was  published 
in  the  New  York  American  on  that 
date:  'Mutt  and  Jeff.*  The  Little 
Fellow  Knows  Some  Law  and 
Proves  It  By  Bud  Fisher.' 
Against  this  change  in  his  title  Har- 
ry C.  Fisher  immediately  protested. 
The  Star  Company  did  not  change 
the  title  of  the  said  cartoon  of 
December  11,  1914,  when  it  fur- 
nished the  said  cartoon  to  newspa- 
pers for  publication  outside  of  the 
city  of  New  York  and  the  said  car- 
toon of  December  11,  1914,  was 
published  outside  the  city  of  New 
York  under  the  title  furnished  with 
it  by  Harry  C.  Fisher. 

"(43)  After  December  11,  1914, 
the  Star  Company  published  the 
cartoons  drawn  by  Harry  C.  Fisher 
under  the  titles  furnished  by  Harry 
C.   Fisher,  no  one  of  which  con- 
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continuously  until  January  19, 1915, 
on  which  date  the  Star  Company, 
■without  the  knowledge  or  consent  of 
Harry  C.  Fisher,  removed  the  title 
furnished  by  Harry  C.  Fisher  with 
his  cartoon  to  be  published  on  that 
date,  and  substituted  in  place  there- 
of the  words  'Mutt  and  Jeff.'  After 
January  19, 1915,  and  to  and  includ- 
ing January  29, 1915,  the  Star  Com- 
pany, without  the  consent  of  Harry 
C.  Fisher  and  over  his  protest,  re- 
moved the  titles  furnished  by  Harry 
C.  Fisher  with  his  cartoons,  and 
placed  on  each  of  them  published 
between  the  said  dates-  the  title 
•Mutt  and  Jeff.  By  Bud  Fisher,' 
after  which  Harry  C.  Fisher  re- 
fused to  furnish  any  further  car- 
toons to  the  Star  Company,  and 
none  was  published  by  it  after  Jan- 
uary 29,  1915. 

"  (44)  Beginning  with  November 
15, 1907,  and  continuing  to  the  pres- 
ent time,  Harry  C.  Fisher  has  e'xclu- 
sively  drawn  the  cartoon  character 
which  he  has  named  'Mutt,'  and 
which  has  become  generally  known 
to  newspaper  publishers  and  to  the 
public  as  the  cartoon  character 
'Mutt,'  and  is  generally  recognized 
as  such  by  the  public. 

"(45)  Beginning  with  March  17, 
1908,  and  continuing  to  the  present 
time,  Harry  C.  Fisher  has  exclusive- 
ly drawn  the  cartoon  character 
which  he  has  named  'Jeff,'  and 
which  has  become  generally  known 
to  newspaper  publishers  and  to  the 
public  as  the  cartoon  character 
'Jeff,'  and  is  generally  recognized  as 
such  by  the  public. 

"(46)  Harry  C.  Fisher  drew  and 
published  cartoons  in  the  form  of 
'comic  strips'  containing  both  the 
character  'Mutt'  and  the  character 
'Jeff,'  and  in  the  title  thereof  both 
the  name  'Mutt'  and  the  name  'Jeff' 
before  any  of  his  cartoons  were 
published  in  the  New  York  Ameri- 
can, and  before  he  made  any  con- 
tract to  furnish  cartoons  to  the  Star 
Company. 

"(47)  Neither  the  Star  Company 
nor  any  of  its  officers,  agents,  or  em- 
ployees   ever    published    any    car- 


toon character  drawn  by  Harry  C. 
Fisher  and  named  by  him  'Mutt,'  or 
the  cartoon  character  drawn  by 
Harry  C.  Fisher  and  named  by  him 
'Jeff,'  or  used  the  name  'Mutt'  or 
the  name  'Jeff'  as  a  title  to  a  car- 
toon or  to  a  cartoon  character,  be- 
fore Mr..  Fisher  came  to  New  York 
in  May,  1909,  and  began  furnishing 
cartoons  to  the  New  York  Ameri- 
can. ' 

"(48)  Harry  C.  Fisher  did  no 
work  and  furnished  no  material  to 
the  Star  Company  other  than  to 
draw  cartoons  in  the  form  of  'com- 
ic strips,'  consisting  chiefly  of  the 
cartoon  character  'Mutt'  and  the 
cartoon  character  'Jeff.'  Harry  C. 
Fisher  was  not  a  general  employee 
of  the  Star  Company.  After  Au- 
gust 8,  1915,  Harry  C.  Fisher  was 
under  no  obligation  to  furnish  any 
cartoons  to  the  Star  Company. 

"(49)  Harry  C.  Fisher  is  now 
engaged  through  the  Wheeler  Syn- 
dicate, Incorporated,  as  his  selling 
agent,  in  selling  to  newspapers 
throughout  the  United  States  and 
Canada  the  right  to  publish  his  said 
cartoons  consisting  of  the  cartoon 
characters  'Mutt'  and  'JefF  in  the 
form  of  'comic  strips,'  and  the  same 
are  being  published  from  day  to  day 
in  such  newspapers. 

"  (50)  The  said  cartoons  so  being 
furnished  by  Harry  C.  Fisher  to 
newspapers  throughout  the  United 
States  and  Canada,  and  being  pub- 
lished as  aforesaid,  consist  of  rep- 
resentations of  the  said  cartoon 
characters  'Mutt'  and  'Jeff,'  and  are 
generally  of  the  same  kind  and 
character  as  those  previously  drawn 
by  Harry  C.  Fisher,  and  are  gener- 
ally known  to  such  newspapers  and 
to  the  public  at  large  as  the  'Mutt* 
and  'Jeff'  cartoons,  and  the  same 
are  now  being  published  under  the 
name  of  the  'Mutt'  and  'Jeflf'  car- 
toons. 

"(51)  The  defendant.  Star  Com- 
pany, among  other  things,  is  also 
engaged  in  a  similar  business  of 
furnishing  cartoons  to  newspapers 
through  the  United  States  and  Can- 
ada for  daily  publication. 
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ceased  furnishing  his  said  cartoons 
to  the  defendant,  Star  Company,  it 
has  caused  certain  of  its  employees 
to  draw  cartoons  in  the  form  of 
■"comic  strips'  consisting  of  cartoon 
characters  drawn  in  imitation  of  the 
said  cartoon  character  known  as 
'Mutt,'  and  in  imitation  of  the  said 
cartoon  character  known  as  'Jeff' 
which  are  so  like  the  said  cartoons 
in  the  form  of  'comic  strips'  drawn 
by  Harry  C.  Fisher  as  to  be  likely 
to  deceive  the  public  into  thinking 
that  the  said  cartoons  are  in  fact 
Harry  C.  Fisher's  genuine  'Mutt 
and  Jeff'  cartoons, 
i  "  (53)  The  Star  Company  has  ad- 
vertised the  said  cartoons  so  drawn 
by  its  employees  in  imitation  of  the 
said  cartoons  of  Harry  C.  Fisher  as 
'the  original  Mutt  and  Jeff'  cartoons, 
and  was  about  to  publish  the  same 
in  the  New  York  American  and  to 
sell  the  same  to  other  newspapers 
for  publication  throughout  the 
United  States  when  restrained  from 
so  doing  by  the  temporary  injunc- 
tion of  this  court;  and  the  Star 
Company  intends  to  sell  and  publish 
such  imitation  cartoons  in  the  fu- 
ture unless  restrained  by  this 
court." 

Upon  the  findings  and  accompa- 
nying conclusions  of  law,  judgment 
was  entered  against  the  defendant, 
its  agents,  and  employees,  and  it 
and  they  were  perpetually  enjoined  : 

"(1)  From  using  the  words 
'Mutt  and  Jeff,'  or  the  word  'Mutt,' 
or  the  word  'Jeff,'  as  a  name  or 
trademark  for  or  in  connection  with 
cartoons. 

"(2)  From  publishing,  and 
from  advertising  and  offering  for 
sale,  and  from  selling,  any  cartoons 
not  drawn  by  Harry  C.  Fisher 
which  are,  however,  drawn  in  imi- 
tation of  Harry  C.  Fisher's  cartoons 
of  the  cartoon  characters  'Mutt'  and 
'Jeff,'  and  so  like  the  'Mutt  and  Jeff' 
cartoons  drawn  by  Harry  C.  Fisher 
as  to  be  likely  to  deceive  the  public 
into  believing  that  the  said  imita- 
tion cartoons  are  Harry  C.  Fisher's 
genuine  'Mutt  and  Jeff'  cartoons. 
,     "(3)   That  nothing  in  this  judg- 


ing the  Star  Company  from  repub- 
lishing any  of  the  cartoons  and  the 
title  and  text  accompanying  each, 
respectively,  which  have  been  here- 
tofore drawn  by  Harry  C.  Fisher 
and  published  by  the  Star  Company 
in  the  New  York  American,  or  as 
restraining  the  Star  Company  from 
exercising  any  rights  which  it  may 
possess  by  reason  of  its  ownership 
of  the  copyright  of  certain  of  the 
'Mutt  and  Jeff'  cartoons  drawn  by 
Harry  C.  Fisher,  which  have  been 
heretofore  published." 

Mr.  Nathan  Burkan,  with  Mr.  Wil- 
liam A.  DeFord,  for  appellant: 

The  publication,  without  copyright, 
of  the  plaintiff's  cartoons,  made  the 
whole  and  every  part  of  such  car- 
toons, including  the  figures  "Mutt" 
and   "Jeff,"   public   property. 

Tompkins  v.  Halleck,  133  Mass.  32, 
43  Am.  Rep.  480;  Clemens  v.  Belford, 
11  Hiss.  459,  14  Fed.  728;  Jewelers' 
Mercantile  Agency  v.  Jewelers'  Week- 
ly Pub.  Co.  155  N.  Y.  247,  41  L.R.A. 
846,  63  Am.  St.  Rep.  666,  49  N.  E. 
872;  Glaser  v.  St.  Elmo  Co.  175  Fed. 
276;  Atlas  Mfg.  Co.  v.  Street  (Atlas 
Mfg.  Co.  v.  Smith)  47  L.R.A.(N.S.) 
1002,  122  C.  C.  A.  568,  204  Fed.  403; 
Caliga  v.  Inter  Ocean  Newspaper  Co. 
84  C.  C.  A.  634,  157  Fed.  186;  Oertel 
v.  Jacoby,  44  How.  Pr.  179;  Snow  v. 
Laird,  39  C.  C.  A.  311,  98  Fed.  813; 
Bamforth  v.  Douglass  Post  Card  & 
Mach.  Co.  158  Fed.  355;  Outcalt  v. 
New  York  Herald,  146  Fed.  205;  Kip- 
ling V.  Fenno,  106  Fed.  692;  Bracken 
V.  Rosenthal,  151  Fed.  136;  Falk  v. 
Howell,  37  Fed.  202;  Springer  Litho- 
graphing Co.  V.  Falk,  8  C.  C.  A.  224, 
59  Fed.  707;  Fishel  v.  Lueckel,  53 
Fed.  499;  International  News  Service 
v.  Associated  Press,  248  U.  S.  215,  63 
L.  ed.  211,  2  A.L.R.  293,  39  Sup.  Ct 
Rep.  68. 

"rhe  dedication  of  the  "Mutt  and 
Jeff"  cartoons,  and  of  the  figures 
"Mutt"  and  "JefT'  necessarily  gave  to 
the  public  the  right  to  designate  any 
reproduction  of  those  cartoons  and 
those  figures  by  the  names  by  "which 
they  were  designated  when  published 
and  dedicated. 

Tabor  v.  Hoffman,  118  N.  Y.  34,  16 
Am.  St.  Rep.  740,  23  N.  E.  12;  G.  &  C. 
Merriam  Co.  v.  Ogilvie,  16  L.R.A. 
(N.S.)  549,  88  C.  C.  A.  596,  159  Fed. 
638,  14  Ann.  Cas.  796;  G.  &  C.  Mer- 


S.  623,  59  L.  ed.  1150,  35  Sup.  Gt.  Rep. 
708;  Singer  Mfg.  Co.  v.  June  Mfg.  Co. 
163  U.  S.  186,  41  L.  ed.  125,  16  Sup.  Ct. 
Rep.  1002;  Merriam  v.  Holloway  Pub. 
Co.  43  Fed.  450;  Saxlehner  v.  Wagner, 
216  U.  S.  375,  54  L.  ed.  525,  30  Sup. 
Ct.  Rep.  298;  G.  &  C.  Merriam  Co.  v. 
Syndicate  Pub.  Co.  125  C.  C.  A,  177, 
207  Fed.  515. 

After  the  names  "Mutt"  and  "Jeff" 
had  become  public  property,  they 
could  not  be  made  the  subject  of  ex- 
clusive ownership. 

Black  V.  Ehrich,  44  Fed.  793;  Atlas 
Mfg.  Co.  V.  Street  (Atlas  Mfg.  Co.  v. 
Smith)  47  L.R.A.(N.S.)  1002,  122  C. 
C.  A.  568,  204  Fed.  402;  Pennock  v. 
Dialogue,  2  Pet.  16,  7  L.  ed.  332;  Ogil- 
vie  V.  G.  &  C.  Merriam  Co.  149  Fed. 
858 ;  G.  &  C.  Merriam  Co.  v.  Syndicate 
Pub.  Co.  237  U.  S.  618,  59  L.  ed.  1148, 
35  Sup.  Ct.  Rap.  708;  Caliga  v.  Inter 
Ocean  Newspaper  Co.  215  U.  S.  182, 
54  L.  ed.  150,  30  Sup.  Ct.  Rep.  38,  af- 
firming 84  C.  C.  A.  634,  157  Fed.  186. 

Plaintiff's  sole  connection  with  the 
■"Mutt  and  Jeff"  cartoons  was  that  of 
an  author,  and  he  acquired  no  good 
•will  represented  by  such  names. 

Caswell  V.  Hazard,  121  N.  Y.  494, 
18  Am.  St.  Rep.  833,  24  N.  E.  707;  Dr. 
Jaeger's  Sanitary  Woolen  System  Co. 
V.  Le  Boutillier,  47  Hun,  521;  Hanover 
Mill.  Co.  V.  Metcalf,  240  U.  S.  408,  60 
L.  ed.  713,  36  Sup.  Ct.  Rep.  357;  United 
Drug  Co.  V,  Rectanus  Co.  248  U.  S.  90, 
63  L.  ed.  141,  39  Sup.  Ct.  Rep.  48;  New 
York  Herald  Co.  v.  Star  Co.  146  Fed. 
204,  affirmed  in  76  C.  C.  A.  678,  146 
Fed.  1023;  Outcalt  v.  New  York 
Herald,  146  Fed.  205;  Outcault  v. 
Lamar,  135  App.  Div.  110,  119  N.  Y. 
Supp.  930. 

The  judgment  should  be  reversed 
because  of  its  uncertainty,  and  be- 
cause it  cannot  be  enforced  without 
denying  the  defendant's  right  under 
the  United  States  Copyright  Laws, 
which  is  beyond  the  court's  jurisdic- 
tion. 

Ferris  v.  Frohman,  223  U.  S.  431, 
56  L.  ed.  495,  32  Sup.  Ct.  Rep.  263; 
Swift  &  Co.  V.  United  Stat€te,  196  U. 
S.  375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep. 
276;  Lyon  v.  Botch  ford,  25  Hun,  57; 
Re  Huntley,  29  C.  C.  A.  468,  56  U.  S. 
App.  609,  85  Fed.  889. 

Mr.  Charles  £.  Kelley,  for  respond- 
ent: 

The  judgment  appealed  from  rests 
tipon  the  principles  of  the  law  of  un- 
fair competition. 


24  L.  ed.  828;  International  News 
Service  v.  Associated  Press,  248  U.  S. 
215,  63  L.  ed.  211,  2  A.L.R.  293,  39 
Sup.  Ct.  Rep.  68;  Pollock,  Torts,  1920 
ed.  p.  314;  National  Biscuit  Co.  v. 
Baker,  95  Fed.  135;  Singleton  v.  Bol- 
ton, 3  Dougl.  K.  B.  293,  99  Eng.  Re- 
print, 661;  Hogg  V.  Kirby,  8  Ves.  Jr. 
215,  32  Eng.  Reprint,  336,  7  Revised 
Rep.  30;  Sykes  v.  Sykes,  3  Barn.  &  C. 
541,  107  Eng.  Reprint,  834,  5  Dowl.  & 
R.  292,  3  L,  J.  K.  B.  46,  27  Revised  Rep. 
420 ;  Day.  v.  Binning,  Cooper,  Pr.  Cas. 
489,  47  Eng.  Reprint,  611;  Croft  v. 
Day,  7  Beav.  84,  49  Eng.  Reprint,  994; 
Blofeld  V.  Payne,  4  Bam.  &  Ad.  410, 
110  Eng.  Reprint,  609,  1  Nev.  &  M. 
353,  2  L.  J.  K.  B.  N.  S.  68;  Millington 
V.  Fox,  3  Myl.  &  C.  338,  40  Eng.  Re- 
print, 956;  Knott  v.  Morgan,  2  Keen, 
213,  48  Eng.  Reprint,  610;  Stone  v. 
Carlan,  3  N.  Y.  Code  Rep.  67;  Hall  v. 
Barrows,  4  De  G.  J.  &  S.  149,  46  Eng. 
Reprint,  873,  3  New  Reports,  259,  33 
L.  J.  Ch.  N.  S.  204,  10  Jur,  N.  S.  55, 
9  L.  T.  N.  S.  561,  12  Week.  Rep.  322; 
Hanover  Mill.  Co,  v.  Metcalf,  240  U. 
S.  403,  60  L.  ed.  718,  36  Sup.  Ct.  Rep. 
357;  E.  P.  Dutton  &  Co.  v.  Cupples, 
117  App.  Div.  172, 102  N.  Y.  Supp.  309; 
Yale  &  T.  Mfg.  Co.  v.  Adler,  83  C.  C.  A. 
149,  154  Fed.  37;  George  G.  Fox  Co. 
V.  Glynn,  191  Mass.  344,  9  L.R.A.(N.S.) 
1096,  114  Am.  St.  Rep.  619,  78  N.  E. 
89;  Enterprise  Mfg.  Co.  v.  Landers,  65 
C.  C.  A.  587,  131  Fed.  240;  Globe- 
Wernicke  Co.  v.  Brown,  57  C.  C.  A.  344, 
121  Fed.  90;  Weinstock,  L.  &  Co.  v. 
Marks,  109  Cal.  529,  30  L.R.A.  182,  50 
Am.  St.  Rep.  57,  42  Pac.  142;  Rush- 
more  v.  Manhattan  Screw  &  Stamping 
Works,  19  L.R.A.(N.S.)  269,  90  C.  C. 
A.  299, 163  Fed.  939;  Fischer  v.  Blank, 
138  N.  Y.  244,  33  N.  E.  1040;  Christy 
V.  Murphy,  12  How.  Pr.  77;  Daly  v. 
Palmer  &  Jarrett,  6  Blatchf.  256,  Fed. 
Cas.  No.  3,552;  Robertson  v.  Berry,  50 
Md.  591,  33  Am.  Rep.  328;  Thomas  v. 
Lennon,  14  Fed.  849 ;  Hopkins  Amuse- 
ment Co.  v.  Frohman,  103  111.  App. 
613. 

The  cartoon  characters  were  not 
dedicated  to  the  public. 

International  News  Service  V.  As- 
sociated Press,  248  U.  S.  215,  63  L.  ed. 
211,  2  A.L.R.  293,  39  Sup.  Ct.  Rep.  68; 
Le  Gendre  v.  Scottish  Union  &  Nat. 
Ins.  Co.  183  N.  Y.  392,  76  N.  E.  472. 

It  was  not  necessary  tor  plaintiff  to 
be  the  publisher  of  a  newspaper  in 
order  to  acquire  the  exclusive  right 
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to  publish  his  cartoons  under  the  name 
"Mutt  and  Jeflf." 

New  York  Herald  Co.  v.  Star  Co. 
146  Fed.  204;  Dr.  Jaeger's  Sanitary 
Woolen  System  Co.  v.  Le  Boutillier, 
47  Hun,  621. 

The  judgment  appealed  from  does 
not  interfere  with  the  defendant's 
rights  under  the' United  States  Copy- 
right Law. 

Outcault  V.  Lamar,  135  App,  Div. 
110,  119  N.  Y.  Supp.  930. 

Chase,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  to  enjoin 
the  appellant  from  what  the  re- 
spondent asserts  is  unfair  competi- 
tion in  making  and  publishing  car- 
toons. The  question  on  this  appeal 
is  whether  the  courts  should  use  the 
equitable  jurisdiction  given  to 
them  to  restrain  a  person  or  cor- 
poration from  using  in  a  cartoon,  or 
in  cartoons  prepared  for  publication 
and  sale  as  a  business,  certain  gro- 
tesque figures,  being  imaginary  and 
fictitious  characters,  and  the  names 
applied  to  them,  when  such  figures 
and  names  were  originated  and 
have  been  applied  and  used  by  a 
person  in  connection  with  his  work 
as  a  cartoonist  until  they  have  be- 
come well  known,  and  have,  as  such 
figures  or  characters,  with  their 
names,  a  definite  place  among  car- 
toonists and  the  admirers  of  car- 
toons, and  with  the  public  at  large, 
and  as  such  are  of  substantial  value. 
The  plaintiff  does  not  assert  his 
right  to  injunctive  relief  by  virtue 
of  the  Copyright  Law,  the  enforce- 
ment of  which  is  confined  to  the 
Federal  courts.  U.  S.  Comp.  Stat. 
1918,  §§  9555,  9556,  2  Fed.  Stat. 
Anno.  2d  ed.  pp.  592,  593.  He  does 
not  assert  his  claim  by  virtue  of  the 
Federal  Trademark  Law  (Act  Feb. 
20, 1905,  Comp.  Stat.  §§  9485,  9487- 
9511,  9513-9516,  9  Fed.  Stat.  Anno. 
2d  ed.  p.  747),  or  the  statutes  relat- 
ing to  trademarks  in  this  state  (see 
Laws' of  1909,  chaps.  9,  25,  36,  and 
88;  Penal  Law,  §§  2350  to  2357, 
Consol.  Laws,  chap.  40),  or  in  oth- 
er states. 

The  statute  creating  the  Federal 
trade  commission  (Act  Sept.  26, 
1914,  Comp.  Stat.  §§  8836a-8836k,  4 


Fed.  Stat.  Anno.  2d  ed.  575),  and 
giving  it  authority  to  prevent  unfair 
methods  of  competition  does  not  ap- 

^^/  to  ""faif  njet^-  unfir  t«d- 
ods  between  individ-  Bcope  of  Tradr 

uals.  The  unfair  *^»" ••••"-  *«*• 
methods  contemplated  by  the  act 
are  such  as  to  affect  the  public  gen- 
erally. Federal  Trade  Commission 
v.  Gratz,  11  A.L.R.  793,  169  C.  C. 
A.  330,  258  Fed.  314.  To  sustain 
his  claim  the  respondent  relies  en- 
tirely upon  the  authority  of  the 
courts  in  equity  to  prevent  what  is 
known  as  unfair  competition. 

A  person  who  uses  an  unregis- 
tered name  or  mark  can  prevent 
others  using  the  same  so  as  to  de- 
ceive the  public  into  thinking  that 

the  business  carried     ,,  .  ^  . 

on  by  such  persons  ^eat  aeoeivinr 
and  the  goods  sold  '"•""=• 
by  them  are  his.  27  Laws  of  Eng- 
land (Halsbury)  744.  Such  con- 
duct as  is  calculated  to  deceive  the 
public  into  believing  that  the  busi- 
ness of  the  wrongdoer  is  the  busi- 
ness of  him  whose  name,  sign,  or 
mark  is  simulated  or  appropriated 
can  be  restrained  in  equity.  Ball  v. 
Broadway  Bazaar,  194  N,  Y.  429,  87 
N.  E.  674;  Westcott  Chuck  Co.  v. 
Oneida  Nat.  Chuck  Co.  199  N.  Y. 
247,  139  Am.  St.  Rep.  907,  92  N.  E. 
639,  20  Ann.  Cas.  858;  Singer  Mfg. 
Co.  v.  June  Mfg.  Co.  163  U.  S.  139, 
41  L.  ed.  118, 16  Sup.  Ct.  Rep.  1002 ; 
George  G.  Fox  Co.  v.  Glynn,  191 
Mass.  344,  9  L.R.A.(N.S.)  1096, 
114  Am.  St.  Rep. -619,  78  N.  E.  89. 

The  courts  are  not  confined  in  the 
exercise  of  their  _^^^^^^  „, 
equitable  powers  to  court'*  mnthor- 
preventing  unfair  "'^*. 
competition  among  the  manufactur- 
ers of  and  dealers  in  goods.  The 
controlling  question  in  all  cases 
where  the  equitable  power  of  the 
courts  is"  invoked  is  whether  the  acts 
complained  of  are  fair  or  unfair. 
The  determination  of  this  appeal  de- 
pends first  and  primarily  upon  the 
facts.  Chas.  Higgins  Co.  v.  Higgins 
Soap  Co.  144  N.  Y.  462,  27  L.R.A. 
42,  43  Am.  St.  Rep.  769,  39  N.  E. 
490;  Howe  Scale  Co.  v.  WyckofF, 
Seamans  &  Benedict,  198  U.  S.  118, 
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49  L.  ed.  972,  25  Sup.  Ct.  Rep.  609 ; 
Kroppf  V.  Furst  (C.  C.)  94  Fed. 
150.  The  inquiry  is  whether  the  use 
of  the  names  "Mutt"  and  "Jeff,"  and 
the  grotesque  figures  to  which  the 
names  are  applied  by  the  appellant, 
would  be  unfair  to  the  respondent. 
A  statement  of  the  facts  found  at 
the  special  term  has  been  given  pre- 
ceding this  opinion,  at  unusual 
length,  because  it  will  obviate  the 
necessity  of  stating  many  of  them 
in  the  opinion,  and  also  because  the 
true  basis  of  the  decision  herein 
cannot  be  fully  understood  without 
a  complete  knowledge  of  the  facts 
on  which  it  depends.  Walter  Baker 
Co.  V.  Sanders,  26  C.  C.  A,  220, 
51  U.  S.  App.  421,  80  Fed.  891.  The 
facts,  as  found,  were  unanimously 
affirmed  at  the  appellate  division 
(Fisher  v.  Star  Co. 
SJfJiTiro'f'Jic?/.  188  App.  Div.  964, 
176  N.  Y.  Supp. 
899),  and  are  conclusive  upon  tiiis 
court  (Const,  art.  6,  §  9;  Porter  v. 
Municipal  Gas  Co.  220  N.  Y.  152, 
115N.  E.  457). 

The  rules  stated  as  to  competition 
in  business  apply  to  the  publication 
of  books  under  a  particular  name. 
Such  a  name  is  the  subject  of  prop- 
erty, and  a  colorable  imitation  of 
the  name  adopted  by  one  publisher, 
by  another  engaged  in  publishing 
similar  books  by  which  the  public 
may  be  easily  misled  into  suppos- 
ing that  it  was  the  literary  article 
they  desired  to  obtain,  is  an  act  of 
deception  which  injures  the  publish- 
er who  first  adopted  the  name,  and 
which  he  may  call  upon  a  court  of 
equity  to  redress.  Munro  v.  Tous- 
ey,  129  N.  Y.  38,  14  L.R.A.  245,  29 
N.  E.  9. 

Trademarks  may  consist  of  pic- 
Tmdem«ri.-«f  tu^es,  symbols  of  a 
wiui*  maty  oon-  peculiar  form,  or 
•'•*'  fashion  of  label,  or 

they  may  consist  simply  of  a  word 
or  words.     Hier  v.  Abrahams,  82 

i„,„-et.on_  N.  Y  519,  37  Am. 
what  rtKtitm  pro-  Rep.  589.  Any  CIV- 
t«cted.  jj  j,.gjj^  j^p^  unlaw- 

ful in  itself,  or  against  public  policy, 
that  has  acquired  a  pecuniary  value, 
becomes  a  property  right  that  is  en- 
19  A.L.R.— 60. 
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titled  to  protection  as  such.     The 
courts     have     fre-  _^,„„.t  „„,„. 
quently       exercised  in«r  cartoon 
this    right.      They  «""•«*"•• 
have  never  refused  to  do  so  when 
the    facts   show    that   the    failure 
to    exercise    equitable    jurisdiction 
would  permit  unfair  competition  in 
trade  or  in  any  matter  pertaining  to 
a  property  right. 

In  International  News  Service  v. 
Associated  Press,  248  U.  S.  215,  63 
L.  ed,  211,  2  A.L.R.  293,  39  Sup. 
Ct.  Rep.  68,  the  Associated  Press 
sought  to  enjoin  the  International 
News  Company  from  appropriating 
for  commercial  use  matter  taken 
from  bulletins  or  early  editions  of 
Associated  Press  publications  as 
constituting  unfair  competition  in 
trade.  It  was  not  claimed  that  the 
news  articles  were  protected  by 
copyright  The  court  says:  "We 
need  spend  no  time;  however,  upon 
the  general  question  of  property  in 
news  matter  at  common  law,  or  the 
application  of  the  Copyright  Act^ 
since  it  seems  to  us  the  case  must 
turn  upon  the  question  of  unfair 
competition  in  business.  ...  In 
order  to  sustain  the  jurisdiction  of 
equity  over  the  controversy,  we  need 
not  affirm  any  general  and  absolute 
property  in  the  news  as  such.  The 
rule  that  a  court  of  equity  concerns 
itself  only  in  the  protection  of  prop- 
erty rights  treats  any  civil  right  of 
a  pecuniary  nature  as  a  property 
right.  .  .  .  And  the  right  to  ac- 
quire property  by  honest  labor  or 
the  conduct  of  a  lawful  business  is 
as  much  entitled  to  protection  as  the 
right  to  guard  property  already  ac- 
quired. .  .  .  It  is  this  right  that 
furnishes  the  basis  of  the  jurisdic- 
tion in  the  ordinary  case  of  unfair 
competition."    248  U.  S.  234,  236. 

The  appropriation  of  the  news 
gathered  by  the  Associated  Press 
was  enjoined. 

Justice  Holmes,  in  a  concurring 
opinion,  says:  "Property  depends 
upon  exclusion  by  law  from  inter- 
ference, and  a  person  is  not  exclud- 
ed from  using  any  combination  of 
words  merely  because  someone  has 
used  it  before,  even  if  it  took  labor 


Digitized  by 


Google 


and  genius  to  make  it.  If  a  given 
person  is  to  be  prohibited  from  mak- 
ing the  use'  of  words  that  his 
neighbors  are  free  to  make,  some 
other  ground  must  be  found.  One 
such  ground  is  vaguely  expressed  in 
the  phrase  'unfair  trade.'  This 
means  that  the  words  are  repeated 
by  a  competitor  in  business  in  such 
a  way  as  to  convey  a  misrepresenta- 
tion that  materially  injures  the 
person  who  first  used  them,  by 
appropriating  credit  of  some  kind 
which  the  first  user  has  earned. 
The  ordinary  case  is  a  representa- 
tion by  device,  appearance,  or  other 
indirection  that  the  defendant's 
goods  come  from  the  plaintiff.  But 
the  only  reason  why  it  is  actionable 
to  make  such  representation  is  that 
it  tends  to  give  the  defendant  an  ad- 
vantage in  his  competition  with  the 
plaintiff,  and  that  it  is  thought  un- 
desirable that  an  advantage  should 
be  gained  in  that  way.  Apart  from 
that,  the  defendant  may  use  such  un- 
patented devices  and  uncopyrighted 
combinations  of  words  as  he  likes. 
The  ordinary  case,  I  say,  is  palming 
off  the  defendant's  product  as  the 
plaintiff's,  but  the  same  evil  may 
follow  from  the  opposite  falsehood 
— from  saying,  whether  in  words  or 
by  implication,  that  the  plaintiff's 
product  is  the  defendant's,  and  that, 
it  seems  to  me,  is  what  has  hap- 
pened here."    248  U.  S.  246. 

In  Bell  v.  Locke,  8  Paige,  75,  34 
Am.  Dec.  371,  the  plaintiff  sought  to 
restrain  the  defendant  from  assum- 
ing the  name  of  the  plaintiff's  news- 
paper for  the  fraudulent  purpose  of 
imposing  upon  the  public  and  sup- 
planting him  in  the  good  will  of  his 
paper.  It  was  held  that  by  simulat- 
ing the  name  and  dress  of  his  news- 
paper with  the  intent  to  cause  it  to 
be  understood  and  believed  by  the 
community  that  the  defendant's 
newspaper  was  the  same  as  the 
complainant's,  and  thereby  to  injure 
the  circulation  of  the  latter,  the 
plaintiff  would  be  entitled  to  an  in- 
junction ;  for,  although  the  business 
of  publishing  newspapers  ought,  in 
a  free  country,  to  be  always  open  to 
the    most    unlimited    competition. 


fraud  and  deception  certainly  are 
not  essential  to  the  most  perfect 
freedom  of  the  press.  There  is,  in- 
deed, no  patent  right  in  the  names. 
There  can  be  very  little  excuse  for 
the  editor  of  a  newspaper  who  shall 
adopt  the  precise  name  and  address 
of  an  old  established  paper  which 
would  be  likely  to  interfere  with  the 
good  will  of  the  latter  by  actually 
deceiving  its  patrons. 

In  Estes  v.  Wilhams  (C.  C.)  22 
Blatchf.  364,  21  Fed.  189,  it  appears 
that  a  person  in  London,  England, 
published  a  series  of  juvenile  books 
of  uniform  appearance  and  in  a 
style  of  peculiar  attractiveness,  and 
called  them  "Chatterbox,"  until  they 
became  widely  known  and  quite 
popular  by  that  name  in  that  coun- 
trj^  and  this.  He  assigned  the  ex- 
clusive right  to  use  and  protect  that 
name  in  this  country  to  the  plaintiff. 
The  defendants  commenced  the  pub- 
lication of  a  series  of  books,  and 
called  them  by  that  name,  and  made 
them  so  similar  in  appearance  and 
style  as  to  lead  purchasers  to  think 
that  they  are  the  same.  Held,  that 
the  plaintiff  was  entitled  to  equi- 
table relief. 

The  principle  which  interdicts  un- 
fair competition  in  trade  will  pro- 
tect a  publisher  who  has  imparted 
to  his  books  peculiar  characteristics 
which  enable  the  public  to  distin- 
guish them  from  books  published 
by  others,  and  containing  the  same 
literary  matter,  against  the  copying 
of  the  characteristics  though  the 
copyright  on  the  literary  matter  has 
expired.  G.  &  C.  Merriam  Co.  v. 
Straus  (C.  C.)  136  Fed.  477;  G.  & 
C.  Merriam  Co.  v.  Saalfield  Pub.  Co. 
151  C.  C.  A.  77,  238  Fed.  1. 

Even  in  the  case  of  a  patented 
article  like  the  Singer  sewing  ma- 
chine, where,  on  the  expiration  of 
the  patent,  the  right  to  use  the  name 
of  the  patentee  passes  to  the  pub- 
lic, it  is  unlawful  to  so  design  a 
machine  and  place  the  name  there- 
on as  to  deceive  the  public  into  be- 
lieving that  the  machine  made  by 
a  new  company  was  actually  made 
by  the  old  Singer  Manufacturing 
Company.    Singer  Mfg.  Co.  v.  June 


16  Sup.  Ct.  Rep.  1002. 

In  McLean  v.  Fleming,  96  U.  S. 
245,  251,  24  L.  ed.  828,  830,  it  was 
held  that  no  trader  can  adopt  a 
trademark  so  resembling  that  of 
another  trader  as  that  ordinary  pur- 
chasers buying  with  ordinary  cau- 
tion are  likely  to  be  misled.  The 
court  in  discussing  the  question 
says:  "Equity  gives  relief  in  such 
a  case,  upon  the  ground  that  one 
man  is  not  allowed  to  offer  his  goods 
for  sale,  representing  them  to  be 
the  manufacture  of  another  trader 
in  the  same  commodity.  Suppose 
the  latter  has  obtained  celebrity  in 
his  manufacture;  he  is  entitled  to 
all  the  advantages  of  that  celebrity, 
whether  resulting  from  the  greater 
demand  for  his  goods  or  from  the 
higher  price  the -public  are  willing 
to  give  for  the  article,  rather  than 
for  the  goods  of  the  other  manufac- 
turer, whose  reputation  is  not  so 
high  as  a  manufacturer." 

It  appears  from  the  findings  of 
fact  that  the  grotesque  figures  in 
respondent's  cartoons,  as  well  as  the 
names  "Mutt"  and  "Jeff"  applied  to 
them,  have,  in  consequence  of  the 
way  in  which  they  have  been  ex- 
ploited by  the  respondent  and  the 
appearance  and  assumed  characters 
of  the  imaginary  figures  have  been 
maintained,  acquired  a  meaning 
apart  from  their  primary  meaning 
which  is  known  as  a  secondary 
meaning.  The  secondary  meaning 
that  is  applicable  to  the  figures  and 
the  names  is  that  respondent  origi- 
nated them,  and  that  his  genius  per- 
vades all  that  they  appear  to  do  or 
say. 

It  also  appears  from  the  findings 
of  fact  that  the  respondent  is  the 
owner  of  the  property  right  exist- 
ing in  the  characters  represented 
in  such  figures  and  names.  They 
are  of  his  creation.  Th^r  were  pub- 
lished and  became  well  known  as 
distinct  characters  before  the  con- 
tract was  made  with  the  appellant. 
Property  rights  in  literary  and 
other  property,  the  product  of  the 
brain,  as  between  employer  and  em- 
plqyee,  are  determined  by  what  was 


ployment.    Root  v,  Borst,  142  N.  Y. 
62,  36  N.  E.  814. 

While  the  contract  with  appellant 
contemplated  that  the  respondent 
should  draw  cartoons  in  the  form  of 
"comic  strips,"  in  which  he  would 
use  the  figures  knovm  as  "Mutt" 
and  "Jeff,"  and  the  names  connected 
therewith,  as  he  had  done  prior  to 
such  contract,  it  did  not  purport  to 
sell  to  appellant  his  property  rights 
then  existing,  or 
which  might  be  "*?"  mp?5??" 
acquired  thereafter,  men*  of  pro-' 
The  contract  with  2S'n«'^'iS'\.Ur 
appellant  expired 
on  August  8,  1915.  The  common- 
law  right  of  property  that  the 
plaintiff  had  in  particular  cartoons 
was  lost  when  they  were  severally 
published.  Caliga  v.  Inter  Ocean 
Newspaper  Co.  215  U.  S.  182, 
54  L.  ed.  150,  30  Sup.  Ct.  Rep. 
38.  The  respondent  does  not 
claim  to  the  contrary.  If  the 
copyrights  were  to  be  considered, 
it  would  appear  that  the  respondent 
was  the  first  to  copyright  one 
of  his  cartoons  containing  the 
well-known  figure  of  "Mutt"  and 
in  which  the  name  "Mutt"  was  ap- 
plied to  the  figure.  He  also  copy- 
righted the  book  in  which  the  car- 
toons were  designated  as  "The  Mutt 
and  Jeff  Cartoons.  By  Bud  Fisher." 
(See  decision  December  22, 1916,  by 
examiner  of  interferences,  denying 
an  application  of  the  Star  Company 
to  cancel  the  registration  by  Fisher 
of  the  words  "Mutt  and  Jeff"  as  a 
trademark,  March  9, 1915.  236  Off. 
Gaz.  283.)  The  name  "Bud  Fisher" 
was  used  by  the  respondent  in  con- 
nection with  his  work  as  a  cartoon- 
ist. 

As  we  have  already  stated,  it  is 
unnecessary  to  discuss  the  question 
of  the  rights  of  the  public  or  of  ap- 
pellant to  reproduce  the  particular 
cartoons  that  have  been  published, 
because  the  plaintiff's  claim  in  this 
action  rests  upon  other  facts  and 
principles,  as  stated  herein.  The 
figures  and  names  have  been  so  con- 
nected with  the  respondent  as  their 
originator  or  author  that  the  use  by 
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another  of  new  cartoons,  exploiting 
the  characters  "Mutt  and  Jeff," 
would  be  unfair  to  the  public  and  to 
the  plaintiff.  No  person  should  be 
permitted  to  pass  off  as  his  own  the 
thoughts  and  works  of  another. 

If  appellant's  employees  can  so 
imitate  the  work  of  the  respondent 
that  the  admirers  of  "Mutt  and  Jeff" 
will  purchase  the  papers  containing 
the  imitations  of  the  respondent's 
work,  it  may  result  in  the  public 
tiring  of  the  "Mutt  and  Jeff"  car- 
toons by  reason  of  inferior  imita- 
tions or  otherwise,  and,  in  any  case, 
in  financial  damage  to  the  respond- 
ent and  an  unfair  appropriation  of 
his  skill  and  the  celebrity  acquired 
by  him  in  originating,  producing, 
and  maintaining  the  characters  and 
figures  so  as  to  continue  the  demand 
for  further  cartoons  in  which  they 
appear. 

The  only  purpose  that  another 
than  respondent  can  have  in  using 
the  figures  or  names  of  "Mutt"  and 
"Jeff"  is  to  appropriate  the  finan- 
cial value  that  such  figures  and 
names  have  acquired  by  reason  of 
the  skill  of  the  respondent. 

The  appellant  urges  that  the 
courts  have  decided  adversely  to  the 
claim  of  the  respondent  in  a  litiga- 
tion which  related  to  the  use  of  the 
name  "Buster  Brown"  as  a  title  of 
a  comic  section  of  a  newspaper. 

A  cartoonist  had  made  pictures 
for  a  comic  section  of  the  New  York 
Herald  in  which  "Buster  Brown" 
was  the  principal  figure.  A  similar 
comic  section  was  printed  by  a 
newspaper  published  by  the  appel- 
lant, and  the  New  York  Herald 
Company  brought  an  action  against 
the  appellant,  the  decision  in  which 
is  reported  in  (C.  C.)  146  Fed.  204. 
From  the  opinion  in  that  case  it  ap- 
pears that  the  suit  was  solely  to 
restrain  an  infringement  of  a  trade- 
mark, and  the  court  says:  "No 
question  as  to  copyright  or  as  to  un- 
fair competition  is  presented." 

It  was  found  that  the  Herald 
Company  was  the  first  to  use  the 
name,  title,  and  trademark  of  "Bus- 
ter Brown"  as  a  heading  to  a  comic 
section  of  its  newspaper,  and  that 


it  had  shown  title  to  the  trademark. 

In  the  case  of  Outcalt  v.  New 
York  Herald  (C.  C.)  146  Fed.  205, 
the  court  held  that,  so  far  as  the 
question  of  the  use  of  the  title 
"Buster  Brown"  was  concerned,  it 
had  been  disposed  of  by  the  decision 
in  the  case  of  New  York  Herald  Co. 
v.  Star  Co.  The  facts  in  the  instant 
case  differentiate  it  from  the  Out- 
calt Case  in  every  other  respect. 

In  an  action  brought  by  the  New 
York  Herald  Company  against  Ot- 
tawa Citizens  Company  of  Canada, 
it  was  held  (41  Can.  S.  C.  229)  that 
the  term  "Buster  Brown"  or  "Bus- 
ter Brown  and  Tige,"  used  as  the 
title  to  a  comic  section  of  a  news- 
paper, cannot  be  registered  as  a 
trademark.  In  the  opinion  written 
for  a  majority  of  the  court  it  is  said : 
"The  production  -which  tiie  appel- 
lant sells  is  not  a  kind  of  paper,  or 
nf  paper  colored  in  any  particular 
way,  or  covered  with  a  peculiar  kind 
of  ink  or  set  form  or  figures.  It 
is  the  nonsense  that  is  produced  by 
the  brain  of  the  man  writing  for  the 
diversion  of  the  idle  that  in  truth 
is  sold.  It  may  be  that  kind  of 
brain  product  that  the  copyright 
might,  amongst  other  things,  be  ex- 
tended to,  or  that  copyright  might 
cover.  ...  I  am  quite  sure  it 
never  was  intended  this  section 
should  apply  to  such  a  thing." 

The  New  York  Herald  Cases 
mentioned  do  not  materially  affect 
the  question  <n  this  case. 

The  judgment  should  be  affirmed, 
with  costs. 

All  concur,  except  Crane,  J.,  who 
dissents  on  the  ground  that  plain- 
tiff seeks  to  maintain  rights  which 
can  only  be  had  under  the  Copyright 
Law.  The  Copyright  Law  does  not 
apply,  and  the  plaintiff  has  no  rights 
thereunder.  This  action  in  my  judg- 
ment is,  in  effect,  a  substitute  for 
the  rights  which  the  plaintiff  might 
have  had  under  the  Copyright  Law. 

Petition  for  writ  of  certiorari  to 
the  Supreme  Court  of  the  United 
States  denied  November  14,  1921 
(U.  S.  Adv.  Ops.  1921-22,  p.  88) 
—  U.  S.  — ,  66  L.  ed.  — ,  42  Sup.  Ct. 
Rep.  94. 
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Application  of  prindplea  of  unfair  competition  to  artistic  or  literary  property. 


I.  Bight  to  protection: 

a.  Generally: 

1.  In  general,  949. 

2.  Use  of  author's  name  or  nom 

de  plume,  962. 

5.  Photographs,  963. 
4.  Paintings,  963. 

6.  Statuette,  953.  ' 

6.  Characters  originated  by  au- 

thor or  cartoonist,  963. 

7.  Right  of  exclusive  perform- 

ance, 966. 

8.  Scenes  or  incidents  of  play, 

956. 

9.  Performance  of  actor,  956. 

10.  Titles  of  books,  periodicals, 

songs,  or  plays: 
(a)  Generally,  956. 
<b)  Books,  957. 

(c)  Periodicals,  958. 

(d)  Operas  or  plays,  969. 

(e)  Songs,  960. 

11,  Get-np  of  book: 

(a)  Generally,  960. 

(b)  Devices      and      title- 

pages,  961. 

(c)  Reprints,   961. 

(d)  Rebinding,  961. 

b.  As  affected  by  conduct  of  com- 

plainant, 961. 

J.  Bight  to  protection. 

a.  Generally. 

1.  In  general. 
That  an  artistic  or  literary  concep- 
tion, if  ^ut  into  concrete  form,  is  prop- 
erty, and  as  much  entitled  to  protec- 
tion against  unfair  competition  as 
any  other  property,  is  universally 
conceded,  even  in  those  cases  in  which 
relief  has,  for  various  reasons,  been 
denied. 

United  States.  —  Osgood  v.  Allen 
(1872)  Holmes  185,  3  Off.  Gaz.  124, 
Fed.  Cas.  No.  10,603;  Clemens  v.  Bel- 
ford  (1883)  11  Biss,  459,  14  Fed.  728; 
Thomas  v.  Lennon  (1883)  14  Fed, 
849;  lolanthe  Case  (1883)  15  Fed. 
439;  Estes  v.  Williams  (1884)  21  Fed. 
189;  Estes  v.  Worthington  (1885)  23 
Blatchf .  66,  22  Fed.  822 ;  Estes  v.  Les- 
lie (1886)  23  Blatchf.  476,  27  Fed.  22; 
Aronson  'V.  Fleckenstein  (1886)  28 
Fed.   75;   Estes  v.  Leslie    (1886)   29 


XL  What  constitutes  unfair  competition: 

a.  Use  of  author's  name  or  nom  de 

plume,  962. 

b.  Employment  of  characters  orig- 

inated by  author  or  cartoonist, 

962. 

[See  ««M.  I.  a,  e,  lupra.} 

e.  Burlesque  on  original  production, 
962. 
As  to  photographs,  963. 
As  to  paintings,  964. 
ISee  tubd.  J.  a,  i,  tupra.} 

As  to  statuette,  964. 
As  to  books: 

1.  Imitation  of  get-up,  964. 

2.  Imitation  of  title,  965. 

3.  Reprints,  969. 

4.  Inferior    work    of    similar 
character,  970. 

As  to  published  songs,  970. 
As  to  musical  and  dramatic  pro- 
ductions : 
.1.  Infringement    of    exclusive 
right,  970. 

2.  Adoption  of  title,  971. 

3.  Imitation  of  title,  973. 

4.  Scenes  and  incidents,  974. 
As  to  newspapers,  trade  publica- 
tions,   magazines,    and    other 
periodicals,    974. 


d. 
e. 

f. 
g- 


h. 
L 


J. 


Fed.  91;  Estes  v,  Worthington  (1887) 
24  Blatchf,  371,  31  Fed.  154,  appeal 
dismissed  in  (1892)  146  U.  S.  662,  36 
L.  ed.  854,  12  Sup.  Ct.  Rep.  991;  Gold- 
mark  V.  Kreling  (1888)  13  Sawy.  310, 
35  Fed.  661;  Merriam  v.  HoUoway 
Pub.  Co.  (1890)  43  Fed.  450;  Black  v. 
Ehrich  (1891)  44  Fed.  793;  Merriam 
T.  Famous  Shoe  &  Clothing  Co.  (1891) 
47  Fed.  411;  Merriam  v.  Texas  Sift- 
ings  Pub,  Co.  (1892)  49  Fed.  944; 
Social  Register  Asso.  v.  Howard 
(1894)  60  Fed.  270;  Drummond  v. 
Altemus  (1894)  60  Fed.  338;  Invest- 
or Pub.  Co.  V.  Dobinson  (1896)  72 
Fed.  603  (on  demurrer  to  complaint) ; 
Investor  Pub.  Co.  v.  Dobinson  (1897) 
82  Fed.  56  (on  hearing  of  case) ; 
Harper  v.  Holman  (1897)  84  Fed.  224; 
Lare  v.  Harper  &  Bros.  (1898)  30  C. 
C.  A.  378,  57  U.  S.  App.  279,  86  Fed. 
481;  Harper  &  Bros.  v.  Lare  (1900) 
43  C.  C.  A.  182,  103  Fed.  203:  Doan 
v.  American  Book  Co.  (1901)  45  C,  C. 
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A.  42,  105  Fed.  777;  Kipling  v.  Fenno 
"(1900)  106  Fed.  692;  Kipling  v.  G.  P. 
Putnam's  Sons  (1903)  65  L.R.A.  873, 
67  C.  C.  A.  296,  120  Fed.  631 ;  Gannert 
V.  Rupert  (1904)  62  C.  C.  A.  594,  127 
Fed.  962,  reversing  (1902)  119  Fed. 
221;  Social  Register  Asso.  v.  Mur- 
phy (1904)  128  Fed.  116;  G.  &  C. 
Merriam  Co,  v.  Straus  (1904)  136 
Fed.  477;  New  York  Herald  Co.  v. 
Star  Co.  (1906)  146  Fed.  204,  affirmed 
in  (1906)  76  C.  C.  A.  678,  146  Fed. 
1023;  Outcalt  v.  New  York  Herald 
(1906)  146  Fed.  205;  Savage  v.  Hoff- 
mann (1908)  159  Fed.  584;  G.  &  C. 
Merriam  Co.  v.  Ogilvie  (1908)  16 
L.R.A.(N.S.)  549,  88  C.  C.  A.  596,  159 
Fed.  638,  14  Ann.  Cas.  796,  which  has 
writ  of  certiorari  denied  in  (1908) 
209  U.  S.  551,  62  L.  ed.  922,  28  Sup. 
Ct.  Rep.  761;  Industrial  Press  v.  W. 
R.  C.  Smith  Pub.  Co.  (1908)  90  C.  C. 
A.  604,  164  Fed.  842;  Billiken  Co.  v. 
Baker  &  B.  Co.  (1909)  174  Fed.  829; 
Glaser  v.  St.  Elmo  Co.  (1909)  175 
Fed.  276;  G.  &  C.  Merriam  Co.  v. 
Saalfield  (1911)  111  C.  C.  A.  517,  190 
Fed.  927;  Atlas  Mfg.  Co.  v.  Street 
(Atlas  Mfg.  Co.  v.  Smith)  (1913)  47 
L.R,A.(N.S.)  1002,  122  C.  C.  A.  568, 
204  Fed.  398,  *  appeal  dismissed  in 
(1913)  231  U.  S.  348.  58  L.  ed.  262, 
34  Sup.  Ct.  Rep.  73;  G.  &  C.  Merriam 
V.  Syndicate  Pub.  Co.  (1913)  125  C. 
C.  A.  177,  207  Fed.  515,  appeal  dis- 
missed in  (1915)  237  U.  S.  618,  51  L. 
ed.  1148,  35  Sup.  Ct.  Rep.  708;  Saal- 
field Pub.  Co.  V.  G.  &  C.  Merriam  Co. 
(1917)  151  C.  C.  A.  77,  238  Fed.  1, 
which  has  writ  of  certiorari  denied  in 
(1917)  243  U.  S.  651,  61  L.  ed.  947, 
37  Sup.  Ct.  Rep.  478 ;  Manners  v.  Tri- 
angle Film  Corp.  (1917)  159  C.  C.  A. 
395,  247  Fed.  301,  reversing  (1917) 
244  Fed.  293;  Kennerley  v.  Simonds 
(1917)  247  Fed.  822;  Vogue  Co.  v. 
Brentano's  (1919)  261  Fed.  420;  Na- 
tional Picture  Theatres  v.  Foundation 
Film  Corp.  (1920)  266  Fed.  208; 
Photoplay  Pub.  Co.  v.  La  Verne  Pub. 
Co.  (1920)  269  Fed.  730;  Internation- 
al Film  Service  Co.  v.  Associated  Pro- 
ducers (1921)  273  Fed.  585. 

Alabama. — Montgomery  Enterprises 
V.  Empire  Theater  Co.  (1919)  204  Ala. 
566,  86  So.  880. 

Illinois.  —  Hopkins  Amusement  Co. 


V.  Frohman  (1903)  202  111.  541,  67  N. 
E.  391,  affirming  (1902)  103  111.  App. 
613;  Chicago  Directory  Co.  v.  Her- 
ringshaw  (1914)  187  111.  App.  499. 

Kansas.  —  Powell  v.  Valentine 
(1920)  106  Kan.  645,  189  Pac.  163. 

Maryland.  —  Robertson  v.  Berry 
(1878)  50  Md.  591,  33  Am.  Rep.  328; 
Gruber  Almanack  v.  Swingley  (1906) 
103  Md.  362,  63  Atl.  684. 

Missouri.  —  Grocers  Journal  Co.  v. 
Midland  Pub.  Co.  (1907)  127  Mo.  App. 
356,  105  S.  W.  310. 

New  Jersey. — Munn  v.  Americana 
Co.  (1914)  83  N.  J.  Eq.  309,  L.R.A. 
1916D,  116,  91  Atl.  87. 

New  York.  —  Snowden  v.  Noah 
(1825)  Hopk.  Ch.  347,  14  itm.  Dec. 
547;  Bell  v.  Locke  (1840)  8  Paige, 
75,  34  Am.  Dec.  371;  Munro  v.  Tousey 
(1891)  129  N.  Y.  38,  14  L.R.A.  245, 
29  N.  E.  9;  White  Studio  v.  Dreyfoos 
(1917)  221  N.  Y.  46,  116  N.  E.  796, 
reversing  (1917)  160  App.  Div.  886, 
144  N.  Y.  Supp.  1150;  FiSHEE  v.  Star 
Co.  (reported  herewith)  ante,  937; 
Dayton  v.  Wilkes  (1859)  17  How.  Pr. 
610;  Matsell  v.  Flanagan  (1867)  2 
Abb.  Pr,  N.  S.  459;  Stephens  v.  De 
Conto  (1862)  4  Abb.  Pr.  N.  S.  47,  7 
Robt.  343;  Oertel  v.  Wood  (1870)  40 
How.  Pr.  10;  Isaacs  v.  Daly   (1894) 

7  Jones  &  S.  511;  American  Grocery 
Pub.  Asso.  V.  Grocer  Pub.  Co.  (1876) 
51  How.  Pr.  402;  England  v.  New 
York  Pub.  Co.  (1878)  8  Daly,  376; 
Potter  V.  McPherson  (1880)  21  Hun, 
559;  American  Grocer  Pub.  Asso.  v. 
Grocer  Pub.  Co.  (1881)  25  Hun,  398; 
Munro  v.  Beadle  (1889)  55  Hun,  312, 

8  N.  Y.  Supp.  414,  reversing  (1888)  18 
N.  Y.  Supp.  414,  reversing  (1888)  18  N. 
Y.S.R.277,  2N.  Y.Supp.  314;  Stokes 
v.  Allen  (1890)  56  Hun,  626,  9  N.  Y. 
Supp.  846,  see  (1888)  2  N.  Y.  Supp. 
643;  Forney  v.  Engineering  News  & 
Pub.  Co.  (1890)  57  Hun,  588,  32  N.  Y. 
S.  R.  1122,  10  N.  Y.  Supp.  814;  W.  J. 
Johnston  Co.  v.  Electric  Age  Pub.  Co. 
(1891)  60  Hun,  578,  38  N.  Y.  S.  R. 
776,  14  N.  Y.  Supp.  803;  Frohman  v. 
Miller  (1894)  8  Misc.  379,  29  N.  Y. 
Supp.  1109;  Commercial  Advertiser 
Asso.  V.  Haynes  (1893)  26  App.  Div. 
279,  49  N.  Y.  Supp.  938;  Frohman  v. 
Payton  (1901)  34  Misc.  275„68  N.  Y. 
Supp.  849;  E.  P.  Dutton  &  Co.  v. 
Cupples    (1907)    117   App.   Div.   172, 
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Co.  V.  Motor  Boating  Co.  (1907)  57 
Misc.  108,  107  N.  Y.  Supp.  468;  Jones 
V.  American  Law  Book  Co.  (1908)  125 
App.  Div.  519,  109  N.  Y.  Supp.  706; 
Collier  v.  Jones  (1910)  66  Misc.  97, 
120  N.  Y.  Supp.  991,  modified  in 
(1910)  140  App.  Div.  911,  125  N.  Y. 
Supp.  1116;  Frohman  v.  Morris  (1910) 
68  Misc.  461,  123  N.  Y.  Supp.  1090; 
Outcault  V.  Lamar  (1909)  135  App. 
Div.  110,  119  N.  Y.  Supp.  930;  White 
Studio  V.  Dreyfoos  (1913)  156  App. 
Div.  762,  142  N.  Y.  Supp.  37;  St.  Tay- 
lor Co.  v.  Nast  (1915)  154  N.  Y. 
Supp.  982;  Klaw  v.  General  Film  Co. 

(1915)  154  N.  Y.  Supp.  988,  judg- 
ment affirmed  without  opinion  in 
(1915) '171  App.  Div.  942,  156  N.  Y. 
Supp.  1128;  Star  Co.  v.  Wheeler  Syn- 
dicate (1915)  91  Misc.  640,  155  N.  Y. 
Supp.  782;  O'Neill  v.  General  Film  Co. 

(1916)  171  App.  Div.  854,  157  N.  Y. 
Supp.  1028,  modifying  (1915)  152  N. 
Y.  Supp.  599;  Dickey  vi  Mutual  Film 
Corp.  (1916)  160  N..  Y.  Supp.  609; 
Selig  Polyscope  Co.  v.  Unicom  Film 
Service  Corp.  (1917)  163  N.  Y.  Supp. 
62;   Dickey  v.  Metro  Pictures  Corp.. 

(1917)  164  N.  Y.  Supp.  788;  Sel^ig 
Polyscope  Co.  v.  Mutual  Film  Corp. 

(1918)  169  N.  Y.  Supp.  369,  affirmed 
without  opinion  in  (1918)  183  App. 
Div.  882,  169  N.  Y.  Supp.  1113>  Under- 
hill  v.  Schenck  (1921)  114  Misc.  524, ' 
187  N.  Y.  Supp.  589,  denying  prelimi- 
nary injunction;  s.  c.  on  appeal  from 
interlocutory  judgment  (1922)  201 
App.  Div.  46,  193  N.  Y.Supp.  745; 
Kortlander  v.  Bradford  (1921)  116 
Misc.  664,  190  N,  Y.  Supp.  311. 

Oregon.  —  Duniway  Pub.  Co.  v. 
Northwest  Printing  &  Pub.  Co.  (1883) 
11  Or.  322,  8  Pac.  283. 

Pennsylvania. — Suburban  Press  v. 
Philadelphia  Suburban  Pub.  Co. 
(1910)  227  Pa.  148,  75  Atl.  1037;  J.  S. 
Ogilvie  Pub.  Co.  v.  Royal  Pub.  Co. 
(1913)  241  Pa.  6,  88  Atl.  316;  Shook 
v.  Wood  (1875)  10  Phila.  373,  32 
Fhila.  Leg.  Int.  264;  Shepp  v.  Jones 
(1894)  15  Pa.  Co.  Ct.  59. 

England.— Hogg  v.  Kirby  (1803)  2 
Ves.  Jr.  215,  32  Eng.  Reprint,  336,  7 
Revised  Rep.  30;  Byron  v.  Johnston 
(1816)  2  Meriv.  29,  35  Eng.  Reprint, 
851,  16  Revised  Rep.  135;  Archbold  v. 


Moody  &  R.  62 ;  Spottiswoode  v.  Clark 
(1846)  1  Coop.  t.  Cott.  254,  47  Eng. 
Reprint,  844,  10  Jur.  1053,  2  Phill. 
Ch.  154,  41  Eng.  Reprint,  900;  Cox  v. 
Cox  (1853)  1  Eq.  Rep.  94,  11  Hare 
118,  68  Eng.  Reprint,  1211,  1  Week. 
Rep.  845;  Chappell  v.  Sheard  (1855) 
1  Jur.  N.  S.  996,  2  Kay  &  J.  117,  69 
Eng.  Reprint,  717,  3  Week.  Rep.  646; 
Chappel  v.  Davidson  (1855)  2  Kay  & 
J.  123,  69  Eng.  Reprint,  719;  Prowett 
V.  Mortimer  (1856)  2  Jur.  N.  S.  414, 

4  Week.  Rep.  519 ;  Clement  v.  Maddick 
(1859)  1  Giflf.  98,  65  Eng.  Reprint,  841, 

5  Jur.  N.  S.  592;  Ingram  v.  Stiff 
(1859)  5  Jur.  N.  S.  947;  Maxwell  v. 
Hogg  j:i867)  L.  R.  2  Ch.  307,  12  Jur. 
N.  S.  916,  IB^  L.  T.  N.  S.  204,  15  Week. 
Rep.  84;  Kelly  v.  Hutton  (1868)  L.  R. 
8  Ch.  703,  37  L.  J.  Qh.  N.  S.  917,  19 
L.  T.  N.  S.  228,  16  Week.  Rep.  1182; 
Bradbury  v.  Beeton  (1869)  39  L.  J. 
Ch.  N.  S.  67,  21  L.  T.  N.  S.  323,  18 
Week.  Rep.  33;  Mack  v.  Petter  (1872) 
L.  R.  14  Eq.  431,  41  L.  J.  Ch.  N.  S. 
781,  20  Week.  Rep.  964;  Metzler  v. 
Wood    (1877)    L.  R.  8  Ch.   Div.   606, 

47  L.  J.  Ch.  N.  S.  625,  38  L.  T.  N.  S. 
544,  26  Week.  Rep.  577;  Weldon.  v. 
Dicks    (1878)   L.  R.  10  Ch.  Div.  247, 

48  L.  J.  Ch.  N.  S.  208,  39  L.  T.  N.  S. 
467,  27  Week.  Rep.  639;  Kelly  v.  Byles 
(1879)  L.  R.  13  Ch.  Div.  682,  49  L.  J. 
Ch.  N.  S.  181,  42  L.  T.  N.  S.  338,  28 
Week.  Rep.  485;  Dicks  v.  Yates  (1881) 
L.  R.  18  Ch.  Div.  76,  50  L.  J.  Ch.  N.  S. 
809,  44  L.  T.  N.  S.  660;  Cowen  v.  Hul- 
ton  (1882)  46  L.  T.  N.  S.  897;  Walter 
V.  Emmett  (1885)  54  L.  J.  Ch.  N.  S. 
1059,  53  L.  T.  N.  S.  437;  Borthwick  v. 
Evening  Post  (1888)  L.  R.  37  Ch.  Div. 
449,  57  L.  J.  Ch.  N.  S.  406,  58  L.  T. 
N.  S.  252,  36  Week.  Rep.  434,  see  4 
Times  L.  R.  236 ;  Licensed  Victuallers' 
Newspaper  Co.  v.  Bingham  (1888)  4 
Times  L.  R.  419;  Lee  v.  Gibbings 
(1892)  67  L.  T.  N.  S.  263;  Landa  v. 
Greenberg  (1908)  24  Times  L.  R.  441 ; 
Outram  &  Co.  v.  London  Evening 
Newspapers  Co.  (1911)  27  Times  L. 
R.  231,  28  Rep.  Pat.  Cas.  308,  55  Sol. 
Jo.  255;  Ridgway  Co.  v.  Amalgamated 
Press  (1911)  29  Rep.  Pat.  Cas.  130, 
28  Times  L.  R.  149;  William  Stevens 
V.  Cassell  &  Co.  (1913)  29  Times  L. 
R.  272,  30  Rep.  Pat.  Cas.  199. 
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Ireland.— Reeve  v.  O'Meara  (1888) 
Ir.  L.  R.  21  Eq.  216. 

Canada. — Canada  Pub.  Co.  v.  Gage 
(1885)  11  Can.  S.  C.  306;  Carey  v. 
Gosa  (1886)  77  Ont.  Rep.  619;  Rose 
V.  McLean  Pub,  Co.  (1897)  24  Ont. 
App.  Rep.  240,  reversing  (1896)  27 
Ont.  Rep.  325;  Mclndoo  v.  Musson 
Book  Co.  (1916)  35  Ont.  L.  Rep.  342, 
9  Ont.  Week.  N.  370,  26  D.  L.  R.  550, 
dismissed  on  appeal  in  (1915)  35  Ont. 
L.  Rep.  42,  9  Ont.  Week.  N.  239. 

Publications  are  property,  and  are 
entitled  to  protection  against  unfair 
competition  like  any  other  property. 
Chicago  Directory  Co.  v.  Herringshaw 
(1914)  187  111.  App.  489. 

To  put  out  a  colorable  imitation,  by 
which  the  public  may  be  easily  mis- 
led into  supposing  that  it  is  the  liter- 
ary article  they  had  in  mind  to  ob- 
tain, is  an  act  of  deception  which 
injures  the  publisher.  Munro  v. 
Tousey  (1891)  129  N.  Y.  38,  14  L.R.A. 
245,  29  N.  E.  9. 

The  right  to  protection  is  not  lim- 
ited to  trademarks  applied  to  articles 
of  jnerchandise,  but  may  be  extended 
to  a  literary  production  wholly  uncon- 
nected and  dissociated  from  merchan- 
dise or  mercantile  business.  Hopkins 
Amusement  Co.  v.  Frohman  (1902) 
103  111.  App.  613,  affirmed  in  (1903) 
202  111.  541,  67  N.  E.  391. 

The  publisher  or  author  has,  either 
in  the  title  of  his  work,  or  in  the  ap- 
plication of  his  name  to  the  work,  or 
in  the  particular  marks  which  desig- 
nate it,  a  species  of  property  simi- 
lar to  that  which  a  trader  has  in  his 
trademark,  and  may,  like  a  trader, 
claim  the  protection  of  a  court  of 
equity  against  such  a  use  or  imitation 
of  the  name,  mark,  or  designation  as 
is  likely,  in  the  opinion  of  the  court, 
to  be  a  cause  of  damage  in  respect  of 
that  property.  Robertson  v.  Berry 
(1878)  50  Md.  591,  33  Am.  Rep.  328. 

In  order  to  obtain  an  injunction  it 
is  not  necessary  that  there  should 
have  been  fraud.  A  man  may  be  re- 
strained from  using  another  man's 
trademark,  even  if  he  has  adopted  it 
in  ignorance,  but  if  he  did  know  of  it, 
it  is  fraud  for  him  to  use  it.    Cowen 


The  merits  of  the  respective  pro- 
ductions do  not  enter  into  the  ques- 
tion of  unfair  competition.  Aronson 
V.  Fleckenstein  (1886)  28  Fed.  75. 

S.  Use    of    author's    name    or    notn    de 
plume. 

The  rights  of  an  author  are  in- 
fringed by  the  publication  of  matter 
as  his  which  is  not  his.  Clemens  v. 
Belford  (1883)  11  Biss.  459,  14  Fed. 
728;  Byron  v.  Johnston  (1816)  2 
Meriv.  29,  35  Eng.  Reprint,  851,  16 
Revised  Rep.  135 ;  Landa  v.  Greenburg 
(1908)  24  Times  L.  R.  (Eng.)  441,  52 
Sol.  Jo.  354. 

And  this  right  extends  to  the  pub- 
lication of  the  author's  works  in  an 
altered  or  garbled  form.  See  Drum- 
mond  V.  Altemus  (1894)  60  Fed.  338; 
Archbold  v.  Sweet  (1832)  5  Car.  &  P. 
219,  1  Moody  &  R.  62;  Lee  v.  Gibbings 
(1892)  67  L.  T.  N.  S.  (Eng.)  263. 

But  this  right  may  be  abridged  by 
the  nature  of  the  contract  between 
the  author  and  publisher.  See  Cox  v. 
Cox  (1853)  1  Eq.  Rep.  94,  II  Hare, 
118,  68  Eng.  Reprint,  1211.  1  Week. 
Rep.  345. 

And  an  author  may  contract  him- 
self out  of  the  right  to  have  his  work 
appear  under  his  name  as  author. 
Jones  V.  American  Law  Book  Co. 
(1908)  125  App.  Div.  519,  109  N.  Y. 
Supp.  706. 

An  author  of  acquired  reputation 
writing  under  a  pseudonym,  or  under 
his  own  name,  and  perhaps  a  person 
\rho  has  not  attained  any  standing 
before  the  public  as  a  writer,  may  re- 
strain another  from  the  publication 
of  literary  matter  purporting  to  have 
been  written  by  him,  but  which  in 
fact  was  never  so  written.  Clemens 
V.  Belford  (Fed.)  supra;  Byron  v. 
Johnston  (1816)  2  Meriv.  29,  35  Eng. 
Reprint,  851,  16  Revised  Rep.  135. 

And  in  Landa  v.  Greenburg  (Eng.) 
supra,  it  was  held  that  one  who  had 
conducted  a  department  in  a  news- 
paper under  a  non  de  plume  was  en- 
titled to  prevent  a  continued  use  of 
such  name  by  the  proprietor  of  the 
paper  after  her  dismissal,  the  court 


tion  constitutes  part  of  the  owner's 
stock  in  tr&de,  and  its  use  without  his 
or  her  authority  may  inflict  grievous 
harm  and  result  )n  pecuniary  loss." 

One  who  has  delivered  a  series  of 
lectures  may  enjoin  the  publication  of 
a  book  purporting  to  contain  them, 
but  which  in  fact  contains  only  some 
of  them,  and  not  all,  and  presents 
none  of  them  fully  or  correctly. 
Drummond  v.  Altemus  (1894)  60  Fed. 
338. 

And  an  action  lies  on  behalf  of  the 
author  of  a  law  book  against  a  pub- 
lisher who,  owning  the  copyright,  has 
published  a  new  edition  with  addi- 
tions made  by  another,  but  not  stated 
to  be  so,  in  consequence  of  which  pur- 
chasers are  likely  to  suppose  that  it 
was  edited  by  the  author,  for  damages 
to  his  reputation  by  reason  of  errors 
therein.  Archbold  v.  Sweet  (1832)  6 
Car.  &  P.  (Eng.)  219,  1  Moody  &  K. 
62. 

In  Lee  v.  Gibbings  (1892)  67  L.  T. 
N.  S.  (Eitg.)  263,  where  it  appeared 
that  a  publisher  issued  a.  cheap  edi- 
tion of  a  book  with  such  omissions  of 
portions  of  the  original  matter  as 
would  tend  to  impair  the  author's 
reputation  as  an  author  and  scI)o]ar, 
bearing  a  date  upon  the  title-page 
which  would  indicate  that  it  was  a 
new  work,  it  was  held  that  the  plain- 
tiff's remedy,  if  any,  was  an  action 
of  libel,  and  that  an  injunction  against 
such  publication  would  not  be  issued. 

But  where  an  author  ■  contracts  to 
supply  another  with  a  treatise  to  be 
published  by  such  other  as  the  letter's 
own  work,  he  may  not  enjoin  the  pub- 
lication of  hisi  work  in  a  mutilated 
form.  Cox  v.  Cox  (1853)  1  Eq.  Rep. 
94,  11  Hare,  118,  68  Eng.  Reprint, 
1211,  1  Week.  Rep.  345. 

The  author  of  a  book  is  not  entitled 
to  enjoin  the  issuance  of  circulars  de- 
scribintf  a  former  book  written  by  him 
on  the  same  subject,  although  the 
public  piay  confuse  it  with  his  later 
books  and  the  sale  thereof  may  there- 
by be  injured,  in  the  absence  of  evi- 
dence of  fraudulent  conduct  on  the 
part  of  the  defendant;  but  it  is  in- 
cumbent upon  the  complainant  to  take 
the  trouble  to  explain  the  situation  to 


ston  Co.  (1901)  111  Fed.  85. 
3.  Photographs. 
A  photographer  is  entitled  to  en- 
join the  use  of  his  name  on  reproduc- 
tions of  photographs  taken  by  him, 
though  he  may  not  enjoin  the  dupli- 
cation, with  the  consent  of  the  sitter, 
of  the  photograph  itself.  White  Stu- 
dio V.  DreyfooB  (1917)  221  N.  Y.  46, 
116  N.  E.  796. 

4.  Paintings. 

The  right  of  literary  property  can 
exist  in  an  original  painting,  and  the 
plaintiff  may,  therefore,  enjoin  un- 
authorized photographic  reproduc- 
tions thereof.  Oertel  v.  Wood  (1870) 
40  How.  Pr.  (N.  Y.)  10. 

5.  statuette. 

The  originator  of  a  statuette  is  en- 
titled to  protection  against  an  imi- 
tation. Billiken  Co.  v.  Baker  &  B.  Co. 
(1909)  174  Fed.  829. 

0.  Characters    originated    by    author   or 
iMrtoonist. 

Although  the  earlier  decisions  are 
the  other  way,  the  courts  now  appear 
inclined  to  recognize  a  property  right 
in  characters  originated  by  an  author 
or  cartoonist. 

In  the  reported  case  (FiSHER  v. 
Star  Co.  ante,  937)  it  was  held  that 
the  cartoonist  who  had  originated  the 
characters  of  "Mutt"  and  "Jeff"  was 
entitled  to  enjoin  another  from  using 
the  words  "Mutt"  and  "Jeff,"  or  either 
of  them,  in  connection  with  cartoons, 
and  from  publishing  cartoons  drawn 
in  imitation  of  plaintiff's  depiction  of 
such  characters. 

Other  litigation  connected  with  the 
reported  case  (  Fisher  v.  Star  Co. 
ante,  937)  is  Star  Co.  v.  Wheeler 
Syndicate  (1915)  91  Misc.  640,  155 
N.  Y.  Supp.  782  (vacating  a  temporary 
injunction),  and  Star  Co.  v.  Wheeler 
Syndicate  (1916)  160  N.  Y.  Supp.  689 
(dismissing  the  complaint),  in  which 
it  was  held  at  special  term,  upon  the 
same  state  of  facts  as  that  involved 
in  the  reported  case,  that  the  Star 
Company,  the  former  employer  of  the 
artist  Fisher,  was  not  entitled  to  en- 
join the  use  of  the  words  "Mutt  and 
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JeflT'  as  a  title  for  cartoons  by  one 
having  a  contract  with  the  artist. 

That  a  cartoonist  may  have  a  prop- 
erty right  in  the  characters  originated 
by  him  is  incidentally  recognized  in 
Outcault  V.  Lamar  (1909)  1S5  App. 
Div.  110, 119  N.  Y.  Supp.  630,  in  which 
it  was  held  that  a  suit  by  the  owner 
of  a  copyrighted  play  entitled  "Buster 
Brown,"  based  on  cartoons  depicting 
the  adventures  and  exploits  of  "Bus- 
ter Brown"  and  his  dog  "Tige,"  to  en- 
join the  defendant  from  using  the 
title  of  "Buster  Brown,"  or  "Buster," 
as  the  title  or  part  of  the  title  of  any 
play  or  dramatic  sketch,  and  from  us- 
ing the  name  "Buster  Brown,"  "Bus- 
ter," or  "Tige,"  or  imitations  there- 
of, in  connection  with  any  play  or  ad- 
vertisement thereof,  did  not  involve  a 
determination  of  right  under  a  copy- 
right, and  therefore  was  one  of  which 
the  state  courts  had  jurisdiction. 

But  in  Outcalt  v.  New  York  Herald 
(1906)  146  Fed.  206,  it  was  held  that 
the  originator  of  the  character  "Bus- 
ter Brown"  was  not  entitled  to  an  in- 
junction, on  the  ground  of  unfair  com- 
petition, against  the  employment  of 
such  character  in  pictures  of  different 
scenes  and  incidents,  the  court  say- 
ing: "The  contention  of  complainant 
is  that  it  is  unfair  competition  in 
trade  for  anyone  else  to  draw  and  of- 
fer for  sale  any  other  pictures  in 
which,  although  the  scenes  and  inci- 
dents are  different,  some  of  the  char- 
acters are  imitations  of  those  which 
appear  in  the  earlier  pictures  which 
the  complainant  sold  to  the  defendant. 
In  other  words,  that  deponeift,  al- 
though he  never  copyrighted  them, 
and  did  not  acquire  any  right  to  the 
title  in  connection  with  newspaper 
publications,  has  nevertheless  some 
common-law  title  to  individuaUfigures 
therein  displayed,  which  he  can  main- 
tain to  the  exclusion  of  others  who  de- 
pict them  in  other  scenes  and  situa- 
tions. It  is  sufficient  to  say  that  no 
authority  is  cited  supporting  this 
proposition,  which  seems  entirely 
novel,  and  does  not  commend  itself  as 
sound." 

And  in  New  York  Herald  Co.  v.  Star 
Co.  (1906)  146  Fed.  204,  affirmed  with- 
out opinion  in  (1906)  76  C.  C.  A.  678, 


146  Fed.  1023,  which  involved  the 
right  to  the  use  of  the  words  "Buster 
Brown"  as  a  title  or  heading  for  a 
comic  section  of  a  newspaper,  it  was 
said  (obiter)  :  "Mr.  Outcalt,  or  any- 
one else  whom  the  defendant  may 
choose  to  employ,  is  entirely  free  to 
design,  draw,  color,  and  publish  comic 
pictures  of  the  same  kind  as  those  to 
which  plaintiff  has  prefixed  that  title, 
provided  only  that  they  do  not  so 
closely  imitate  pictures  already  pub- 
lished and  copyrighted  as  to  be  an  in- 
fringement thereof." 

In  Munro  v.  Smith  (1890)  8  N.  Y, 
Supp.  671,  it  was  held  that  the  pub- 
lisher of  the  "Old  Sleuth"  detective 
stories  did  not  acquire  the  right  to 
the  use,  as  a  trademark,  of  a  figure 
purporting  to  depict  "Old  Sleuth," 
which  appeared  in  the  illustrations  in 
various  attitudes  and  surroundings. 

.In  Atlas  Mfg.  Co.  v.  Street  (Atlas 
Mfg.  Co.  V.  Smith)  (1918)  47  L.R.A. 
(N.S.)  1002,  122  C.  C.  A.  568,  204 
Fed.  398,  appeal  dismissed  in  (1913) 
231  U.  S.  848,  68  L.  ed.  262,  34  Sup. 
Ct.  Rep.  78,  it  was  held  that  the  doc- 
trine of  unfair  trade  did  not  apply  to 
prevent  the  application  to  a  moving 
picture  play  of  the  name  "Nick  Carter, 
the  Qreat  American  Detective,  Solving 
the  $100,000  Jewel  Mystery,"  although 
the  name  "Nick  Carter"  had  been  ap- 
plied for  a  long  period  of  years  by  the 
publisher  of  a  periodical  series  of 
stories  to  the  pamphlet  containing 
such  stories,  and  although  the  inci- 
dents in  the  play  were  similar  in 
character  to  those  depicted  in  the 
periodical.  The  court  said:  "Com- 
plainant's chief  reliance  would  seem 
to  be  upon  the  claim  Asserted  in  their 
bill  that  they  had  possessed  for  many 
years,  and  still  possess,  the  exclusive 
right  to  make,  sell,  print,  publish,  and 
display  to  the  public  detective  stories, 
called  and  known  .by  the  tradename 
'Nick  Carter.'  This  is  a  direct  appeal 
to  the  law  affecting  unfair  competi- 
tion in  trade.  Because  they  have  long 
published  detective  stories  associated 
with  this  name  and  character,  they 
now  assert  the  exclusive  right  to  con- 
struct and  make  public,  in  any  man- 
ner whatsoever,  all  detective  stories 
involving  the  name  and  character  of 
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Carter  is  not  the  title  of  any  story, 
or  the  name  of  author  or  publisher. 
But  complainants  insist  that  w,e  shall 
consider  their  books  not  from  the  lit- 
«rary  standpoint,  but  as  merchandise, 
and  cite  numerous  cases  recognizinjr 
that  the  principles  of  trademark  law, 
and  the  law  forbidding  unfair  com- 
I>etition  in  business,  may,  under  cer- 
tain conditions,  apply  to  books,  maga- 
zines, periodicals,  and  newspapers. 
That  they  may  and  do  apply  to  maga- 
zines, periodicals,  and  newspapers  as 
such,  ...  we  have  already  seen; 
to  bodes,  the  application  is  more 
limited.  The  cases  cited  reveal  that 
protection  is  accorded  in  connection 
-with  specific  kinds  of  books,  such  as 
Bibles,  dictionaries,  and  works  of  a 
like  nature,  where  the  name  has  so 
long  been  used  to  designate  the  pro- 
duction as  to  have  become  identified 
with  such  particular  publications  as 
denoting  their  origin,  and  where  the 
use  of  such  name  by  another  publish- 
er, having  no  connection  with  the 
place  or  name,  can  have  no  purpose 
except  to  deceive  purchasers.  .  .  . 
We  do  not  think  a  moving  picture 
show  is  of  the  same  class  as  a  written 
book.  One  belongs  to  the  field  of  lit- 
erature; the  other  to  the  domain  of 
theatricals.  Originally,  there  was  no 
legal  connection  between  the  written 
novel  and  the  dramatization  based  up- 
on its  characters  and  incidents.  The 
connection  was  made  by  statute  in  der- 
ogation of  the  common  law.  In  the 
absence  of  copyright,  the  situation  is 
as  if  no  such  connection  had  ever 
been  made.  We  are  unwilling  indi- 
rectly to  extend  to  writings  a  protfc- 
tion  beyond  that  conferred  by  statute. 
Congress  created  a  specific  form  of 
monopoly  for  literary  property  in  this 
country,  and  made  it  subject  to  ex- 
press limitations.  It  is  for  Congress 
to  say  whether  these  limitations 
should  be  relaxed.  Neither  trade- 
mark nor  tradename  can  afford  pro- 
tection to  detective  stories  as  such, 
whether  public  or  still  unborn,  and 
much  less  where  neither  title  nor 
composition  is  pirated,  and  but  a 
single  common  character  is  used.  The 
suggestion    involves    an    attempt    to 


confining  the  application  oi  the  law 
to  'a  particular  cognate  and  well- 
known  form  of  production.'  " 

7.  Right  of  exclusive  performance. 

The  courts  will  protect  the  right  of 
exclusive  performance  of  a  musical 
or  dramatic  composition,  or  of  a  photo- 
play. See  Thomas  v.  Lennon  (1883) 
14  Fed.  849;  Goldmark  v.  Kreling 
(1888)  13  Sawy.  310,  35  Fed.  661; 
Montgomery  Enterprises  v.  Empire 
Theater  Co.  (Ala.)  post,  987. 

In  Montgomery  Enterprises  v.  Em- 
pire Theater  Co.  (Ala.)  supra,  it  was 
held  that  a  company  operating  a  mov- 
ing picture  theater,  having  a  contract 
with  a  film  distributing  company  giv- 
ing it  the  exclusive  right  to  the  first 
showing  in  the  city  of  films  featuring 
certain  stars,  was  entitled  to  enjoin 
a  competitor,  chargeable  with  notice 
of  complainant's  rights,  from  using 
the  first  run  of  a  film  covered  by  such 
contract,  the  court  saying:  "Select 
Pictures  Corporation  having  granted 
to  complainant  the  exclusive  privilege 
of  showing  said  picture  at  its  theater 
in  Montgomery,  Alabama,  before  its 
exhibition  at  other  theaters  in  said 
city,  was  a  valuable  right  secured  by 
the  latter  under  the  contract,  and 
other  theaters  in  Montgomery  could 
not  legally  exhibit  the  same  in  dis- 
regard of  complainant's  contract 
rights  of  first  run,  after  notice  or 
knowledge  of  complainant's  said 
rights.  This  was  beyond  the  rights 
of  the  law  of  competition.  The  aver- 
ments of  the  bill  are  sufficient  to 
charge  notice  or  knowledge  to  the 
resident  defendants  of  complainant's 
contractual  right  to  first-run  exhibi- 
tions of  Norma  Talmadge  pictures 
within  the  city  of  Montgomery?  where 
complainant  and  defendant  were  prose- 
cuting rival  businesses,  and  had  done 
so  for  a  long  period  antedating  de- 
fendant's purchase  of  the  picture  in 
question.  The  omission  on  the  part 
of  defendant  to  seek  information  of 
complainant,  who  it  knew  was,  or  had 
recently  been,  in  the  possession  of  the 
exclusive  right  of  exhibiting  the  first 
run  of  pictures  by  said  artist,  and 
knew  of  the  custom  throughout  the 
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same,  was  a  lanure  to  prosecute  an 
inquiry  with  due  dilitrence.  2  Pom. 
Eq.  Jur.  3d  ed.  §  607,  p.  962;  Ivy  v. 
Hood  (1918)  202  Ala.  121,  79  So.  587. 
There  is  no  adequate  remedy  at  law 
for  the  protection  of  complainant's 
rights.  A  statutory  action  of  detinue 
lor  the  recovery  of  the  property  in 
specie  will  not  provide  an  adequate 
remedy  at  law  for  a  breach  of  the  con- 
tract to  furnish  moving  picture  films." 

8.  Scenes  or  incidents  of  play. 
The  scenes  or  incidents  of  a  play 
are  entitled  to  protection.  O'Neill  v. 
General  Film  Co.  (1915)  152  N.  Y. 
Supp.  599,  affirmed  in  (1916)  171  App. 
Div.  854,  157  N.  Y.  Supp.  1028;  Selig 
Polyscope  Co.  v.  Unicorn  Film  Service 
Corp.  (1917)  163  N.  Y.  Supp.  62. 

O.  Performance  of  actor. 
The  producer  of  a  theatrical  per- 
formance has  no  right  to  complaioi  of 
the  copying  by  a  vaudeville  performer 
of  the  postures  and  dancing  of  actors 
employed  by  him.  Savage  v.  Hoff- 
mann (1908)  159  Fed.  584. 

10.  Titles  of  boolca,   pertodiotAs,  songs, 
or  plays. 

(a)  Oenerally. 

The  law  does  not  recognize  a  mo- 
nopoly of  the  King's  English.  William 
Stevens  v.  Cassell  &  Co.  (1913)  29 
Times  L.  R.  (Eng.)  272,  30  Rep.  Pat. 
Cas.  199. 

Words  may  not,  therefore,  be  ex- 
clusively appropriated  as  the  title  of 
a  book,  song,  play,  newspaper,  or 
other  periodical,  although  under  cer- 
tain circumstances,  hereinafter  dis- 
cussed, such  title  may  be  protected 
against  unfair  competition. 

As  is  said  in  Black  v.  Ehrich  (1891) 
44  Fed.  793,  neither  the  author  nor 
proprietor  of  a  literary  work  has  any 
property  in  its  name.  It  is  a  term  of 
description  which  serves  to  identify 
the  work;  but  any  other  person  can 
with  impunity  adopt  it,  and  apply  it 
to  any  other  book  or  to  any  trade  com- 
modity, provided  he  does  not  use  it  as 
a  false  token  to  induce  the  public  to 
believe  that  the  thing  to  which  it  is 
applied  is  the  identical  thing  which 
it  originally  designated. 


ZUl  App.  UlV.  4t>,  19S  JN.  X.  supp.  745, 
it  is  said  that  no  property  rights  can 
be  acquired  in  a  mere  title. 

A  title  cannot  be  pre-empted  by  the 
announcement  of  an  intention  to  use 
it.  Manners  v.  Triangle  Film  Corp. 
(1917)  159  C.  C.  A.  395,  247  Fed.  301; 
Maxwell  v.  Hogg  (1867)  L.  R.  2  Ch. 
(Eng.)  307,  36  L.  J.  Ch.  N.  S.  433,  16 
L.  T.  N.  S.  130,  15  Week.  Rep.  467. 

To  justify  injunctive  relief  against 
a  wrongful  appropriation  of  a  name 
or  title  fanciful  in  its  nature  there 
must  be  added  to  the  requirement  of 
priority  of  adoption  the  further  es- 
sential that  the  title  must  have  been 
so  used  as  to  have  acquired  the  sec- 
ondary meaning  which  identifies  it  in 
the  public  mind  with  a  particular 
composition,  object,  or  thing.  Under- 
hill  v.  Schenck  (1921)  114  Misc.  524, 
187  N.  Y.  Supp.  589. 

An  exclusive  right  cannot  be  ac- 
quired to  the  use  of  a  title  which  is 
not  fanciful,  but  descriptive;  though, 
where  such  title  has  acquired  a  sec- 
ondary meaning  in  the  public  mind 
as  denoting  the  product  of  the  com- 
plainant, others  may  not  use  it  with- 
out taking  the  necessary  measures  to 
prevent  confusion. 

Relief  in  equity  lies  to  the  adopter 
and  user  of  a  title,  not  to  the  inventor 
of  it.  Underbill  v.  Schenck  (N.  Y.) 
supra;  s.  c.  on  appeal  from  interlocu- 
tory judgment  (1922)  201  App.  Div. 
46,  193  N.  Y.  Supp.  745;  Dickey  v. 
Mutual  Film  Corp.  (1916)  160  N.  Y. 
Supp.  609. 

The  prior  use  of  the  same  title  by 
another  is  not  a  valid  objection  to 
a  claim  of  the  exclusive  right.  Har- 
per V.  Holman  (1897)  84  Fed.  224. 

The  fact  that  other  publications 
have  borne  the  same  title  bears  only 
upon  the  question  of  fact  as  to  wheth- 
er the  plaintiff's  work  has  come  to  be 
known  by  his  name,  and  the  defend- 
ants, by  using  the  name,  represent 
that  their  work  is  the  same.  Estes  v. 
Williams  (1884)  22  Blatchf.  864,  21 
Fed.  189. 

It  is  no  defense  that  the  identity 
of  title  may  have  been  due  wholly  to 
coincidence.  Dickey  v.  Mutual  Film 
Corp.  (N.  Y.)  supra. 


ages  unless  he  must  have  known  of 
plaintiff's  prior  use  of  the  title  in 
question  while  himself  making  use  of 
the  same  title.  Dickey  v.  Metro  Pic- 
tures Corp.  (1917)  164  N.  Y.  Supp. 
788. 

(i)  Boohs. 

The  name  of  a  book  is  never  a  trade- 
mark, and  cannot  be.  Kennerley  v. 
Simonds  (1917)  247  Fed.  822;  Mer- 
riam  v.  Texas  Siftings  Pub.  Co. 
(1892)  49  Fed.  944. 

One  who  has  had  the  copyright  of 
a  book  until  it  has  expired  cannot  con- 
tinue its  monopoly  indefinitely,  under 
the  pretense  that  it  is  protected  by 
a  trademark.  Merriam  v.  Holloway 
Pub.  Co.  (1890)  43  Fed.  450. 

The  title  of  a  book  may,  however, 
in  a  proper  case,  be  protected.  Estes 
V.  Williams  (1884)  22  Blatchf.  864, 
21  Fed,  189;  Estes  v.  Worthington 
(1885)  23  Blatchf.  65,  22  Fed.  822; 
Estes  V.  Leslie  (1886)  23  Blatchf. 
476,  27  Fed.  22;  Estes  v.  Leslie  (1886) 
29  Fed.  91;  Estes  v.  Worthington 
(1887)  24  Blatchf.  371,  31  Fed.  164, 
appeal  dismissed  in  (1892)  145  U.  S. 
662,  86  L.  ed.  864,  12  Sup.  Ct.  Kep. 
991;   Merriam  v.  Holloway  Pub.  Co. 

(1890)  43  Fed.  450;  Black  v.  Ehrich 

(1891)  44  Fed.  793;  Social  Register 
Asso.  v.  Howard  (1894)  60  Fed.  270; 
Harper  v.  Holman  (1897)  84  Fed. 
224;  Social  Register  Asso.  v.  Murphy 
(1904)  128  Fed.  116;  Saaliield  Pub. 
Co.  V.  G.  &  C.  Merriam  Co.  (1917)  151 
C.  C.  A.  77,  238  Fed.  1,  which  has 
writ  of  certiorari  denied  in  (1917) 
243  U.  S.  651,  61  L.  ed.  947,  87  Sup. 
Ct.  Rep.  478;  Potter  v.  McPherson 
(1880)  21  Hun  (N.  Y.)  559 ;  Munro  v. 
Beadle  (1890)  55  Hun,  312,  8  N.  Y. 
Supp.  414;  Collier  v.  Jones  (1910)  66 
Misc.  97,  120  N.  Y.  Supp.  991,  order 
modified  without  opinion  in  (1910)  140 
App.  Div.  911,  125  N.  Y.  Supp.  1116; 
Mack  v.  Petter  (1872)  L.  R.  14  Eq. 
(Eng.)  431,  41  L.  J.  Ch.  N.  S.  781,  20 
Week.  Rep.  964;  Weldon  v.  Dicks 
(1878)  L.  R.  IC  Ch.  Div.  (Eng.)  247, 
48  L.  J.  Ch.  203,  39  L.  T.  N.  S.  467,  27 
Week.    Rep.    639;    Metzler    v.    Wood 

(1878)  L.  R.  8  Ch.  Div.  (Eng.)  606,  47 
L.  J.  Ch.  N.  S.  625,  38  L.  T.  N.  S.  544, 


v.  Gage  (1885)  11  Can.  S.  C.  306. 

A  title  to  a  book  is  entitled  to  pro- 
tection where  it  is  identified  in  the. 
public  mind  with  the  publication  of 
the   plaintiff.     Potter   v.   McPherson 
(1880)  21  Hun  (N.  Y.)  559. 

If  the  title  of  a  book  has  acquired 
significance  as  denoting  that  it  is  the 
product  of  a  certain  publisher,  other 
publishers  may  not  employ  ,.<uch  title 
without  any  qualifying  descriptive 
matter  showing  that  the  book  is  not 
the  product  of  the  complainant.  G. 
&  C.  Merriam  Co.  v.  Straus  (1904)  136 
Fed.  477;  G.  &  C.  Merriam  Co.  v. 
Ogilvie  (1908)  16  L.R.A.(N.S.)  549, 
88  C.  C.  A.  596,  159  Fed.  638,  14  Ann, 
Cas.  796,  petition  for  writ  of  certio- 
rari denied  in  (1908)  209  U.  S.  551, 
52  L.  ed.  922,  29  Sup.  a.  Rep.  761;  G. 
&  C.  Merriam  Co.  v.  Saalfield  (1911) 
111  C.  C.  A.  517,  190  Fed.  927,  on  re- 
hearing in  (1912)  117  C.  C.  A.  246, 
198  Fed.  369;  Saalfield  Pub.  Co.  v. 
G.  &  C.  Merriam  Co.  (1917)  151  C.  C. 
A.  77,  238  Fed.  1,  which  has  writ  of 
certiorari  denied  in  (1917)  243  U.  S. 
651,  61  L.  ed.  947,  37  Sup.  Ct.  Rep. 
478. 

It  may  not  be  enough  that  the  name 
of  the  publisher  is  added  to  the  bor- 
rowed title.  Estes  v.  Leslie  (188C) 
28  Blatchf.  476,  27  Fed.  22. 

The  adoption  of  other  features 
tends  to  show  the  intent  with  which 
the  name  is  used.    Ibid. 

It  is  not  necessary  that  the  titles  of 
the  conflicting  bo(^s  be  identical. 
Harper  v.  Holman  (1897)  84  Fed.  224. 

As  above  pointed  out,  an  exclusive 
right  to  a  title  may  be  acquired  where, 
being  fanciful,  it  has  become  identi- 
fied in  the  public  mind  with  complain- 
ant's publication;  but  such  an  ex- 
clusive right  cannot  be  acquired  in 
a  title  of  a  descriptive  character. 

But  the  fact  that  the  title  sought 
to  be  protected  is  indicative  of  the 
nature  and  contents  of  the  book  is  im- 
material, where  the  infringing  title 
is  applied  to  a  volume  which  it  does 
not  aptly  designate  or  describe,  and 
its  ielection  can  effect  no  object  but 
to  mislead  purchasers.  Harper  v.  Hol- 
man (Fed.)  supra. 

The   words   "Social   Register"    are 
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not  30  descriptive  that  an  exclusive 
right  thereto  cannot  be  acquired.  So- 
cial Register  Asso.  v.  Howard  (1894) 
60  Fed.  270. 

No  one  has  any  special  property  in 
the  title  "Webster's  Dictionary." 
Merriam  v.  HoUoway  Pub.  Co.  (1890) 
43  Fed.  450. 

(o)  PeripdUsal*. 

The  title  to  a  newspaper,  a  trade 
publication,  a  magazine,  or  other  pe- 
riodical will  be  protected  against  un- 
fair competition. 

United  States.  —  Osgood  v.  Allen 
(1872)  Holmes,  185,  3  Off.  Gaz.  124, 
Fed.  Cas.  No.  10,603;  Investor  Pub.  Co. 
v.  Dobinson  (1896)  72  Fed.  60S;  Gan- 
nett v.  Ruppert  (1902)  119  Fed.  221, 
reversed  on  other  grounds  in  (1904) 
62  C.  C.  A.  594,  127  Fed.  962;  Indus- 
trial Press  v.  W.  R.  C.  Smith  Pub.  Co. 
(1908)  90  C.  C.  A.  604,  164  Fed.  842; 
Vogue  Co.  v.  Brentano's  (1919)  261 
Fed.  420;  Photoplay  Pub.  Co.  v.  La 
Verne  Pub.  Co.  (1921)  269  Fed.  780. 

Kansas.  —  Powell  v.  Valentine 
(1920)  106  Kan.  645,  189  Pac.  163. 

New  York.  —  Snowden  v.  Noah 
(1825)  Hopk.  Ch.  347, 14  Am.  Dec.  547; 
Bell  V.  Locke  (1840)  8  Paige,  75,  34 
Am.  Dec.  371;  Matsell  v.  Flanagan 
(1867)  2  Abb.  Pr.  N.  S.  459;  Stephens 
V.  DeConto  (1858)  4  Abb.  Pr.  N.  S. 
47;  American  Grocer  Pub.  Asso.  v. 
Grocer  Pub.  Co.  (1876)  51  How.  Pr. 
402;  American  Grocer  Pub.  Asso.  v. 
Grocer  Pub.  Co.  (1881)  25  Hun,  398; 
Commercial  Advertiser  Asso.  v. 
Haynes  (1898)  26  App.  Div.  279,  49 
N.  Y.  Supp.  938;  S.  T.  Taylor  Co.  v. 
Nast  (1915)  154  N.  Y.  Supp.  982. 

Pennsylvania. — Suburban  Press  v. 
Philadelphia  Suburban  Pub.  Co. 
(1910)  227  Pa.  148,  75  Atl.  1037,  af- 
firming (1909)  18  Pa.  Dist.  R.  997; 
Dixon  Crucible  Co.  v.  Guggenheim 
(1870)  2  Brewst.  389. 

England — Hogg  v.  Kirby  (1803)  8 
Ves.  Jr.  215,  32  Eng.  Reprint,  336,  7 
Revised  Rep.  30;  Clement  v.  Maddick 
(1859)  1  Giff.  98,  65  Eng.  Reprint, 
841,  5  Jur.  N.  S.  592;  Prowett  v.  Mor- 
timer (1866)  2  Jur.  N.  S.  414,  4  Week. 
Rep.  519;  Kelly  v.  Button  (1868)  L. 
R.  3  Ch.  703,  37  L.  J.  Ch.  N.  S.  917, 
19  L.   T.  N.  S.  228,   16  WeA.  Rep. 


1182;  Licensed  Victuallers'  News- 
paper Co  V.  Bingham  (1888)  4  Time» 
L,  R.  419. 

Scotiand.  —  A.  Constable  ic  Co.  v.. 
Brewster  (1824)  3  Shaw,  152. 

Irriand.— Reeve  v.  O'Meara  (1888) 
Ir.  L.  R.  21  Eq.  216. 

Canada.— Carey  v.  Goflf  (1886)  11 
Ont.  Rep.  619;  Rose  v.  McLean  Pub. 
Co.  (1897)  24  Ont.  App.  Rep.  240. 

Thus,  a  court  of  equity  will  protect 
a  person  in  the  use  of  the  name  of  a 
newspaper,  although  the  name  adopted 
is  one  that  belongs  to  the  language 
of  the  country,  and  may  be  employed 
in  any  way  or  for  any  purpose  which 
will  not  defraud  individuals  or  de- 
ceive the  public.  American  Grocer 
Pub.  Asso.  V.  Grocer  Pub.  Co.  (1876) 
51  How.  Pr.  (N.  Y.)  402. 

While  the  courts  will  undoubtedly 
afford  relief  against  such  a  simula- 
tion of  the  plaintiff's  publication  as 
is  calculated  to  mislead  the  public, 
and  consequently  to  injure  the  news- 
paper's circulation  and  patronage,  yet 
it  will  not  interfere  when  no  harm  has 
been  done  to  the  plaintiff  or  is  likely 
to  be  done  to  him,  by  the  publication 
complained  of.  Commercial  Advertis- 
er Asso.  V.  Haynes  (1898)  26  App. 
Div.  279,  49  N.  Y.  Supp.  938. 

Inconveniences  and  annoyances 
from  mistakes  occasioned  by  similari- 
ty of  names  of  two  papers  constitute 
no  ground  for  an  injunction.  There 
must  be  actual  injury  to  (the  sale  of 
the  plaintiff's  paper.  Duniway  Pub. 
Co.  V.  Northwest  Printing  &  Pub.  Co. 
(1883)  11  Or.  322,  8  Pac.  283. 

The  test  is  whether  the  public  are 
in  danger  of  being  induced  to  believe 
that  the  defendant's  publication  is 
in  fact  the  complainant's,  and  there- 
by led  to  purchase  it  under  the  belief 
that  it  is  the  complainant's.  Osgood 
v.  Allen  (1872')  Holmes,  185,  3  Off. 
Gaz.  124,  Fed.  Cas.  No.  10,603;  Bell 
V.  Locke  (1840)  8  Paige  (N.  Y.)  75» 
34  Am.  Dec.  371. 

The  circumstances  that  the  two 
journals  are  published  in  localities 
widely  distant  from  each  other,  with 
proper  words  to  denote  the  locality- 
of  each,  is  of  controlling  influence. 
Investor  Pub.  Co.  v.  Dobinson  (1897> 
82  Fed.  56. 
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Thus,  the  proprietor  of  a  newspaper 
is  not  entitled  to  enjoin  the  use  of 
the  same  name  by  another,  where  the 
identity  of  the  two  names  is  not  shown 
to  have  caused  or  be  likely  to  cause 
pecuniary  damage,  as  where  the 
papers  circulate  principally  in  differ- 
ent localities,  and  do  not  appeal  to 
or  circulate  among  the  same  class  of 
advertisers.  George  Outram  &  Co.  v. 
London  Evening  Newspapers  Co. 
(1911)  27  Times  L.  R.  (Eng.)  231,  28 
Rep.  Pat.  Cas.  808,  55  Sol.  Jo.  255. 

Wher%  the  title  of  a  magazine 
which,  being  descriptive,  cannot  be 
claimed  as  a  trademark,  has  acquired 
a  secondary  meaning  as  referring' to 
the  product  of  complainant,  the  use 
of  that  word  by  others  with  reference 
to  a  similar  publication  may  be  en- 
joined as  unfair  competition.  Photo- 
play Pub.  Co.  V.  LaVerne  Pub.  Co. 
(1921)  269  Fed.  730. 

The  principle  upon  which  an  in- 
junction against  the  use  of  an  iden- 
tical or  similar  name  by  another  news- 
paper is  granted  is  that,  by  reputa- 
tion or  otherwise,  the  complainant 
has  acquired  an  exclusive  right  to  use 
the  name  in  question,  not  merely  that 
he  has  the  right  to  use  it.  Licensed 
Victuallers'  Newspaper  Co.  v.  Bing- 
ham (1888)  4  Times  L.  R,  (Eng.)  419. 

So,  where  the  complainant  fails  to 
show  that  the  title  used  by  him  has 
come,  in  the  public  mind,  to  denote 
his  publication  only,  he  is  not  entitled 
to  an  injunction.  Kelly  v.  Byles 
(1879)  13  Ch;  Div.  (Eng.)  682,  49  L. 
J.  Ch.  N.  S.  181,  42  L.  T.  N.  S.  338, 
28  Week.  Rep.  485. 

No  exclusive  right  to  the  use  of  the 
name  of  a  newspaper  can  be  acquired 
by  a  publication  three  days  previously 
to  that  of  the  defendant,  and  the  sale 
of  fifteen  copies,  although  the  circu- 
lation of  plaintiiTs  paper  has  been 
largely  increased.  Licensed  Victual- 
lers' Newspaper  Co.  v.  Bingham 
(Eng.)  supra. 

The  expenditure  made  and  adver- 
tisements issued  by  one  intending  the 
publication  of  a  new  magazine  do  not 
create  any  such  right  of  property  in 
the  name  as  to  entitle  it  to  an  injunc- 
tion restraining  another  person  from 
using  the  same  title  for  a  magazine 


previously  appearing.  Maxwell  v. 
Hogg  (1867)  L.  R.  2  Ch.  (Eng.)  307, 
36  L.  J.  Ch.  N.  S.  433,  16  L.  T.  N.  S. 
130,  15  Week.  Rep.  467. 

That  which  the  publisher  of  a  peri- 
odical is  entitled  to  have  protected  is 
what  he  has,  not  what  he  may  possi- 
bly get  by  way  of  alteration.  Walter 
V.  Emmott  (1885)  54  L.  J.  Ch.  N.  S. 
(Eng.)  1059,  53  L.  T.  N.  S.  437. 

The  fact  that  a  person  purchasing 
the  periodical  may  not,  because  of 
dissimilarity  of  appearance  or  con- 
tents, be  deceived,  is  not  conclusive, 
since  advertisers  may  send  their  ad- 
vertisements to  one  journal,  suppos- 
ing it  to  be  the'  other.  Reeve  v. 
O'Meara  (1888)  Ir.  L.  R.  21  Eq.  216; 
Rose  V.  McLean  Pub.  Co.  (1897)  24 
Ont.  App.  Rep.  240. 

The  following  names  have  been 
held  not  to  be  so  descriptive  of  the 
character  of  the  contents  of  the  peri- 
odical as  not  tp  be  the  subject  of  a 
common-law  trademark: 

—  the  word  "Investor,"  as  applied 
to  a  weekly  trade  and  financial  jour- 
nal. Investor  Pub.  Co.  v.  Dobinson 
(1896)  72  Fed.  603; 

—  the  word  "Comfort,"  as  applied 
to  a  magazine,  Gannert  v.  Rupert 
(1904)  62  C.  C.  A.  594,  127  Fed.  962; 

— the  word  "Vogue,"  as  applied  to 
the  name  of  a  fashion  magazine. 
Vogue  Co.  v.  Brentano's  (1919)  261 
Fed.  420; 

—  the  title  "Suburban  Life,"  as  ap- 
plied to  a  magazine.  Suburban  Press 
v.  Philadelphia  Suburban  Pub.  Co. 
(1909)  18  Pa.  Dist.  R.  997,  affirmed 
in  (1910)  227  Pa.  148,  75  Atl.  1037. 

(d)  Operaa  or  playa. 

The  title  of  an  opera  or  play  may 
be  the  subject  of  protection.  See 
Aronson  v.  Fleckenstein  (1886)  28 
Fed.  75;  Goldmark  v.  Kreling  (1888) 
13  Sawy.  310,  35  Fed.  661;  Manners 
V.  Triangle  Film  Corp.  (1917)  244 
Fed.  293,  reversed,  on  the  ground  that 
the  .complainant  had  acquired  no  ex- 
clusive right  to  the  name,  in  (1917) 
159  C.  C.  A.  396,  247  Fed.  301;  Nation- 
al Picture  Theatres  v.  Foundation 
Film  Corp.  (1920)  266  Fed.  208;  Hop- 
kins Amusement  Co.  y.  Frohman 
(1903)  202  111.  541,  67  N.  E.  391 ;  Froh- 
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man  v.  Miller  {DiVi)  a  misc.  atv,  za 
N.  Y.  Supp.  1109;  Frohman  v.  Payton 
(1901)  34  Misc.  275,  68  N.  Y.  Supp. 
849;  Klaw  v.  General  Film  Co.  (1915) 
154  N.  Y.  Supp.  988,  affirmed  without 
opinion  in  (1915)  171  App.  Div.  946, 
166  N.  Y.  Supp.  1128;  Dickey  v.  Mutu- 
al Film  Corp.  (1916)  160  N.  Y.  Sui)p. 
609;  Selig  Pdlyscope  Co.  v.  Unicorn 
Film  Service  Corp.  (1917)  163  N.  Y. 
Supp.  62;  Dickey  v.  Metro  Pictures 
Corp.  (1917)  164  N.  Y.  Supp.  788; 
Underbill  v.  Schenck  (1922)  201  App. 
Div.  46,  193  N.  Y.  Supp.  746;  Shook  v. 
Wood  (1875)  10  Phila.  (Pa.)  373,  32 
Phila.  Leg.  Int.  264. 

Whether  copyrighted  or  not,  the  au- 
th'or's  right  to  the  title  of  a  play  is 
to  be  protected  from  unlawful  inva- 
sion. Frohman  v.  Miller  (1894)  8 
Misc.  379,  29  N.  Y.  Supp.  1109. 

The  plaintiif  in  a  suit  to  enjoin  an- 
other from  using  the  same  name  for 
a  play  succeeds  as  soon  as  he  shows 
an  audience  educated  to  understand 
that  the  play  is  his  play.  Once  he 
shows  a  prior  publication  under  that 
title,  this  becomes  easier  than  in  most 
cases  of  secondary  meaning.  Inter- 
national Film  Service  Co.  v.  Associ- 
ated Producers   (1921)  273  Fed.  585. 

The  fact  that  a  play  is  not  actually 
being  produced  does  not  show  that  it 
is  not  sufficiently  of  value  to  be  the 
subject  of  loss  through  competition. 
Dickey  v.  Mutual  Film  Corp.  (1916) 
160  N.  Y.  Supp.  609. 

Competition  may  exist  between  a 
play  and  a  photoplay,  and  the  mere 
use  of  a  similar  title  may  be  ground 
for  an  injunction.  Dickey  v.  Mutual 
Film  Corp.  (N.  Y.)  supra;  Selig  Poly- 
scope Co.  v.  Unicorn  Film  Service 
Corp.  (1917)  163  N.  Y.  Supp.  62. 

And  the  title  given  to  a'  play  by  one 
who  has  acquired  from  the  author 
the  right  to  translate  and  produce  it 
may  not  lawfully  be  applied  by  an- 
other to  k  motion  picture  version  of 
the  same  play.  Underbill  v.  Schenck 
(1922)  201  App.  Div.  46,  193  N.  Y. 
Supp.  745,  overruling  in  effect  a  con- 
trary view  expressed  on  motion  for  a 
preliminary  injunction  in  (1921)  114 
Misc.  620,  187  N.  Y.  Supp.  589. 

One  having  the  exclusive  right  to 
perform  an  operetta  is  entitled  to  be 


protectea  in  tne  name  given  tne  com- 
position by  its  author  and  under 
which  it  has  become  known  to  the 
public.  Aron&on  v.  Fleckenstein 
(1886)  28  Fed.  76. 

The  publication  of  the  songs  and 
vocal  score  of  an  operetta  does  not 
give  the  public  the  right  to  use  the 
name  as  applied  to  another  composi- 
tion.   Ibid. 

It  is  of  no  importance  that  the  same 
title  has  been  applied  to  a  song  or 
novel  before  its  application  to  a  play, 
there  being  no  similarity  of  enterprise 
in  a  dramatic  composition,  when  com- 
pared with  a  song  or.  novel,  such  as 
to  suggest  or  present  conflicting  rights 
to  a  trademark.  Selig  Polyscope  Co. 
V.  Unicorn  Film  Service  Corp.  (N.  Y.) 
supra. 

The  phrase  "The  Rosary"  is  an  ar- 
bitrary title  as  applied  to  a  dramatic 
composition.    Ibid. 

And  the  name  "The  Comeback"  for 
a  play  is  not  descriptive,  but  fanciful, 
and  therefore  subject,  in  a  proper 
case,  to  the  protection  of  a  court  of 
equity.  Dickey  v.  Mutual  Film  Corp. 
(N.  Y.)  supra. 

(e)  Songs. 

The  name  of  a  song  or  other  musi- 
cal composition  may  be  protected.  See 
Kortlander  v.  Bradford  (1921)  116 
Misc.  664,  190  N.  Y.  Supp.  311 ;  Chap- 
pell  V.  Sheard  (1865)  2  Kay  &  J.  117, 
69  Eng.  Reprint,  717,  1  Jur.  N.  S.  996, 
3  Week.  Rep.  646;  Chappell  v.  David- 
son (1855)  2  Kay  &  J..  123,  69  Eng. 
Reprint,  719. 

11.  Oet-up  of  hoolc. 

(a)   Oenerally. 

The  get-up  or  distinctive  physical 
appearance  of  a  book  is  entitled  to 
protection,  except  as  to  such  features 
as  are  common  property.  Merriam  v. 
Famous  Shoe  &  Clothing  Co.  (1891) 
47  Fed.  411;  G.  &  C.  Merriam  Co.  v. 
Straus  (1904)  136  Fed.  477 ;  Robertson 
V.  Berry  (1878)  50  MdL  591,  33  Am. 
Rep.  328;  E.  P.  Dutton  &  Co.  v.  Cup- 
pies  (1907)  117  App.  Div.  172,  102 
N.  Y.  Supp.  309;  J.  S.  Ogilvie  Pub.  Co. 
V.  Royal  Pub.  Co.  (1913)  241  Pa.  5,  88 
Atl.  316;  Shepp  v.  Jones  (1892)  15  Pa. 
Co.  Ct.  69. 
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No  publisher  can  claim  an  exclusive 
right  to  make  a  book  of  a  certain  form 
or  style,  the  forms  into  wh^h  objects 
like  books  may  be  cast  being  public 
property.  Merriam'v.  Famous  Shoe  & 
Clothing  Co.  (Fed.)  supra. 

The  mere  form  or  size  of  a  volume 
in.  which  a  dictionary  ordinarily  ap- 
pears does  not,  in  the  mind  of  the 
public,  connect  the  original  publisher 
with  its  manufacture.  Merriam  v. 
Texas  Siftings  Pub.  Co.  (1892)  49  Fed. 
944. 

An  author  whose  mental  produc- 
tions have  been  given  to  the  world  by 
publication  without  copyright,  so  that 
anyone  is  free  to  reprint. and  sell  the 
whole  or  any  part  of  them,  is  not  en- 
titled to  protection  in  the  manner  in 
which  he  has  grouped  and  entitled 
such  publications.  Kipling  v.  Fenno 
(1900)  106  Fed.  692. 

It  is  not  sufficient  to  maintain  an 
action  that  purchasers  inattentively 
might  accept  the  defendant's  publica- 
tion in  place  of  that  of  the  plaintiff. 
Stokes  V.  Allen  (1890)  56  Hun,  526,  9 
N.  Y.  Supp.  846. 

(1))  Devices  and  title-pagea. 

A  property  right  may  be  acquired  in 
the  devices,  emblems,  and  title-pages 
of  an  almanac  by  adoption  and  usage. 
Robertson  v.  Berry  (1878)  50  Md.  591, 
33  Am.  Rep.  328. 

The  use  upon  the  cover  of  an  edition 
of  an  author'^  works,  of  a  design  ap- 
pearing upon  an  edition  published 
under  the  author's  supervision,  does 
not  indicate  unfair  competition  in 
trade,  where  the  two  editions  differ  in 
almost  all  essential  features,  so  that 
one  will  not  be  taken  for  the  other. 
Kipling  V.  G.  P.  Putnam's  Sons  (1903) 
65  L.R.A.  873,  57  C.  C.  A.  295,  120 
Fed.  631. 

(c)  Reprints. 

The  publishers  of  a  book  are  not 
entitled  to  protection  against  a  reprint 
of  a  book  which  is  public  property,  un- 
less it  appears  that  the  defendant  is 
attempting  to  pass  it  off  as  the  publi- 
cation of  the  complainant.  See  Mer- 
riam V.  Holloway  Pub.  Co.  (1890)  43 
Fed.  450;  Black  v.  Ehrich  (1891)  44 
Fed.  793;  Merriam  v.  Famous  Shoe  & 
Clothing  Co.  (1891)  47  Fed.  411; 
19  A.L.R.— 61. 


Merriam  v.  Texas  Siftings  Pub.  Co. 
(1892)  49  Fed.  944. 

(d)  Rebinding. 

The  publisher  of  books  is  not  en- 
titled to  protection  against  their  being 
rebound  in  evict  similitude  of  the 
original.  Doan  v.  American  Book  Co. 
(1901)  45  C.  C.  A.  42,  105  Fed.  772. 

b.  A»  affected  by  conduct  of  complainant. 

The  question  whether  the  conduct 
of  the  complainant  in  this  class  of 
cases  is  such  as  to  debar  him  from 
equitable  relief  is  merely  a  specific 
aspect  of  the  question  whether  the 
complainant  has  come  into  court  with 
clean  hands.  For  a  general  discus- 
sion of  this  fundamental  principle  of 
equity  jurisdiction,  see  annotation  in 
4  A.L.R.  44. 

Where,  by  association  with  the  prod- 
uct of  the  complainant  during  a  long 
period  of  years,  the  term  "Webster's 
Dictionary"  has  come  to  denote  the 
publication  of  the  plaintiff,  the  fact 
that  it  bears  little  resemblance  to  the 
original  Webster's  Dictionary  does  not 
establish  such  deception  as  will  de- 
prive the  complainant  of  his  right  to 
protection  in.  the  use  of  such  title. 
Saalfield  Pub.  Co.  v.  G.  &  C.  Merriam 
Co.  (1917)  151  C.  C.  A.  77,  238  Fed.  1, 
which  has  writ  of  certiorari  denied  in 
(1917)  243  U.  S.  651,  61  L.  ed.  947, 
87  Sup.  Ct.  Rep.  478. 

The  publishers  of  an  almanac 
originated  by  one  John  Gruber  are 
not  precluded  from  obtaining  relief 
against  a  fraudulent  simulation,  by 
the  fact. that  the  almanac  purports  to 
have  been  copyrighted  by  J.  Gruber, 
and  to  have  been  printed  and  sold  by 
him,  when  in  fact  it  was  published  by 
his  successors  in  the  business  long 
after  his  death,  such  erroneous  repre- 
sentations not  being  such  as  to  deceive 
the  public.  Gruber  Alamanack  Co.  v. 
Swingley  (1906)  103  Md.  362,  63  Atl. 
684. 

In  Munn  &  Co.  v.  Americana  Co. 
(1914)  83  N.  J.  Eq.  309,  L.R.A.1916D, 
116,  91  Atl.  87,  where  the  complainant 
and  defendant  agreed  that  an  encyclo- 
pedia should  be  represented  to  the 
public  as  the  work  of  complainant  in 
order  to  avail  themselves  of  its  repu- 
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tation  to  attract  subscribers  for  the 
book,  it  was  held  that  the  complainant, 
upon  terminating  the  agreement, 
would  not  be  granted  an  injunction 
against  the  use  of  its  name,  because 
it  did  not  become  into  court  with  clean 
hands.  * 

In  Grocer  Journal  Co.  v.  Midland 
Pub.  Co.  (1907)  127  Mo.  App.  356,  105 
S.  W.  310,  the  publishers  of  a  trade 
journal  in  which  another  had  been 
merged  without,  by  hyphenating  or 
otherwise,  continuing  the  use  of  its 
name,  who  had  nevertheless  listed 
such  name  with  newspapers  and  ad- 
vertising agencies  as  the  name  of,  or 
title  of,  a  live,  going  publication  for 
which  they  sought  advertising  patron- 
age, were  held  not  entitled  to  relief 
against  the  employment  by  defend- 
ants of  a  similar  name,  on  the  ground 
that  to  grant  such  relief  would  be 
simply  to  enable  the  complainant  to 
continue  deceiving  the  public. 

Relief  will  be  denied  to  the  author 
of  a  book  of  immoral  tendency.  Glyn 
V.  Weston  Feature  Film  Co.  [1916]  1 
Ch.  (Eng.)  261,  85  L.  J.  Ch.  N.  S.  261, 
114  L.  T.  N.  S.  554,  60  Sol.  Jo.  293. 
32  Times  L.  R.  235. 

II.  What  constitutes  unfair  competition. 

a.  Vse    of    author's    name    or    nom    <le 
plume. 

The  unauthorized  republication  of 
previously  published  uncopyrighted 
literary  work  with  a  statement  of  the 
name  of  the  author  in  such  form, 
either  upon  the  title-page  or  otherwise, 
as  to  show  who  was  the  writer  or 
author  thereof,  is  not  unfair  competi- 
tion. Clemens  v.  Belford  (1883)  11 
Biss.  459,  14  Fed.  728.  The  court 
said:  "An  author  cannot,  by  the 
adoption  of  a  nom  de  plurne,  be  al- 
lowed to  defeat  the  well-settled  rules 
of  the  common  law  in  force  in  this 
country  that  the  'publication  of  a  lit- 
erary work  without  copyright  is  a 
dedication  to  the  public,  after  which 
anyone  may  republish  It.'  No  pseu- 
donym, however  ingenious,  novel,  or 
quaint,  can  give  an  author  any  more 
rights  than  he  would  have  under  his 
own  name.  The  policy  of  the  law  in 
this  country  has  been  settled  too  long 
to  be  now  considered  doubtful,  that 


the  publication  of  literary  matter 
without  protection  by  copyright  has 
dedicated  such  matter  to  the  public, 
and  the  public  are  entitled  to  use  it  in 
such  form  as  they  may  thereafter 
choose,  and  to  quote,  compile,  or  pub- 
lish it  as  the  writing  of  its  author. 
That  is,  any  person  who  chooses  to  do 
so  can  republish  any  uncopyrighted 
literary  production,  and  give  the  name 
of  the  author,  either  upon  the  title- 
page,  or  otherwise,  as  best  suits  the 
interest  or  taste  of  the  person  so  re- 
publishing." 

One  who  prepares  an  article  for  pub- 
lication in  an  encyclopedia  of  law, 
under  a  contract  by  which  his  em- 
ployer has  the  right  to  change  or 
reject  any  part  of  his  work,  cannot 
complain  if  an  article  so  prepared  by 
him,  which  was  largely  changed  in  the 
editing,  appears  under  another's  name 
as  author.  Jones  v.  American  Law 
Book  Co.  (1908)  125  App.  Div.  519, 
109  N.  Y.  Supp.  706.  The  court  said: 
"Such  a  contract  is  very  different 
from  one  with  an  author  to  write  a 
book  or  a  play,  even  though  it  is  to  be 
produced  within  a  given  time  and  to"  be 
paid  for  at  so  much  a  page.  Such  a 
contract  could  very  well  be  considered 
as  contemplating  that  the  author 
should  have  his  name  appear,  and  thus 
enjoy  whatever  reputation  the  learn- 
ing or  brilliancy  of  the  work  might 
give  him,  although  he  retained  no 
right  of  future  publication.  Of 
course,  an  author  is  entitled  to  his 
own  productions.  The  manuscript  is 
his  own.  He  may  retain  it,  or  publish 
it,  or  sell  it.  He  may  sell  it  in  such 
a  way  that  his  name  shall  appear  as 
author.  He  may  also  agree  to  work 
in  such  a  manner  that  the  right  to 
have  his  name  appear  as  author  will 
be  lost.  The  fact  that  he  is  an  author 
and  does  literary  work  does  not  pre- 
vent his  hiring  out  to  another  to  pro- 
duce an  article  in  which  his  name 
shall  not  appear." 

b.  EtniUoynient  of  characters  originateti 
by  author  or  cartoonist. 

See  subd.  I.  a,  6,  supra. 

e.  Burlesque  on  original  production. 
In  Glyn  v.  Weston  Feature  Film  Co. 
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N.  S.  261,  114  L.  T.  N.  S.  854,  60  Sol. 
Jo.  293,  82  Times  L.  R.  235,  an  action 
for  infringement  of  statutory  copy- 
right, it  was  intimated  that  a  bur- 
lesque cannot  be  considered  as  un- 
fairly competing  with  the  original, 
partly  on  the  ground  that  a  burlesque 
is  usually  the  best  possible  advertise- 
ment of  the  origina^,  and  partly  on  the 
ground  that  the  author  of  the  bur- 
lesque has  bestowed  such  mental  labor 
upon  what  he  has  taken,  and  has  sub- 
jected it  to  such  revision  and  altera- 
tion, as  to  produce  an  original  result. 
But  in  Frohman  v.  Morris  (1910) 
68  Misc.  461,  123  N.  Y.  Supp.  1090,  it 
was  held  that  one  having  the  exclusive 
right  to  produce  a  well-known  play 
called  "Chantecler,"  which  had  at- 
tracted much  public  attention  from 
the  fact  that  every  character  repre- 
sented a  barnyard  fowl  or  animal,  was 
entitled  to  enjoin  the  production  under 
the  name  of  "Chanticlair,"  of  a  bur- 
lesque thereon,  although  the  burlesque 
had  been  produced  in  Europe  before 
the  original  play  had  been  put  upon  . 
the  stage,  on  the  grounds  that  vthe 
word  "Chantecler"  was  the  subject  of 
exclusive  appropriation,  and  that  the 
public  might  be  deceived  into  attend- 
ing the  performance  of  the  burlesque 
under  the  supposition  that  they  were 
to  witness  the  original  play.  The 
court  said:  "I  base  my  conclusion 
that  an  injunction  should  issue  upon 
the  ground  that,  upon  the  situation 
shown  in  the  affidavits,  the  public  will 
be  deceived  and  misled  if  two  perform- 
ances under  the  same  name,  each  hav- 
ing as  its  characters  barnyard  an- 
imals, are  produced  simultaneously  in 
this  city.  It  may  be,  as  stated  in  the 
opposing  affidavits,  that  the  character 
of  the  two  performances  is  wholly  dif- 
ferent, the  one  being  serious  and  ar- 
tistic, while  the  other  is  a  burlesque; 
and  it  is  also  doubtless  true  that  no 
one  intending  to  witness  the  plaintiffs' 
play  could  possibly  mistake  the  de- 
fendants' performance  for  it.  But 
this  power  to  distinguish  would  not 
save  the  playgoer  who  had  gotten  in- 
to the  wrong  theater.  His  money 
would  have  been  paid  and  his  evening 
would   have  been   irretrievably   lost. 


errors  would  arise  in  ordering  and 
purchasing  tickets  in  advance,  and 
that  great  vexation,  inconvenience, 
and  loss  would  come  t5  the  general 
public  from  the  concurrent  production 
of  two  such  plays  under  the  same 
name.  On  behalf  of  the  defendants, 
it  is  argued  that  the  first  actual  pro- 
duction of  the  play  under  the  name 
in  question  was  made  by  persons  in 
Europe,  from  whom  the  defendants 
have  obtained  their  right;  but  I  can- 
not regard  this  circumstance  as  con- 
clusive upon  the  rights  of  the  parties. 
At  the  time  such  production  was  made, 
and  for  months  and  years  before  that, 
the  fact  that  Mr.  Rostand  had  written 
a  play  under  this  title,  and  was  about 
to  produce  it,  and  the  general  char- 
acter and  plan  of  the  play,  had  become 
well  known  to  the  public  in  Europe 
and  elsewhere;  and  owing  to  the  em- 
inence of  the  playwright,  and  the  suc- 
cess of  his  former  productions,  and  the 
unique  character  of  his  latest  effort, 
the  interest  in  the  forthcoming  per- 
formance was  widespread  and  intense. 
No  claim  is  made  in  the  opposing  af- 
fidavits that  the  title  'Chanticlair'  was 
not  adopted  by  the  author  of  the  de- 
fendants' play  with  full  knowledge  of 
what  Mr.  Rostand  had  done.  Under 
such  circumstances  I  do  not  think  it 
should  be  held  that  the  one  who  was 
prior  in  time  in  actually  producing 
something  upon  the  stage  is  stronger 
in  right.  In  equity,  the  right  belongs 
to  the  eminent  author  whose  talent 
and  reputation  created  the  extraordi- 
nary interest  of  which  the  defendants 
and  their  assignors  have  sought  to 
reap  the  benefit." 

d.  As  to  photographs. 

The  duplication  of  a  photographic 
portrait,  with  the  consent  of  the  sub- 
ject thereof,  is  not  unfair  competition 
with  the  one  who  made  the  original, 
although  at  rates  less  than  those 
charged  by  complainant,  since  the  lat- 
ter had  no  right  to  sell  and  dispose  of 
reproductions  from  his  negative  with- 
out the  consent  of  the  sitter.  White 
Studio  V.  Dreyfoos  (1913)  156  App. 
Div.  762,  142  N.  Y.  Supp.  37,  s.  c.  on 
subsequent  appeal   (1917)  221  N.  Y. 
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46,  116  N.  E.  796,  afiirming  on  this 
point  (1913)  160  App.  Div.  885,  144 
N.  Y.  Supp.  1150. 

But  reproduction  of  the  name  of 
'  the  complainant,  in  reproducing  an 
original  photographic  portrait  made 
by  him,  thereby  deceiving  the  public 
into  the  belief  that  they  are  purchas- 
ing original  photographs,  is  unfair 
competition.  White  Studio  v.  Drey- 
foos  (1917)  221  N.  Y.  46,  116  N.  E. 
796,  affirming  on  this  point  (1913) 
160  App.  Div.  885,  144  N.  Y.  Supp. 
1150. 

e.  As  to  painUtiff. 

See  Bubd.  I.  a,  4,  supra. 

f.  Am  to  statuette. 

The  rights  of  a  manufacturer  of  a 
grotesque  doll  called  "Billiken,"  sold 
in  boxes  having  certain  distinct  char- 
acteristics, were  held  to  be  infringed 
by  the  selling  of  a  doll  called  "Killi- 
bues,"  of  a  similar  design,  in  a  simi- 
lar position,  in  a  carton  box  of  a  simi- 
lar form,  size,  and  color,  and  pos- 
sessing the  same  characteristics,  the 
circumstances  indicating  an  intent  to 
palm  off  "Killibues"  for  "Billikens," 
in  Billiken  Co.  v.  Baker  &  B.  Co.  (1909) 
174  Fed.  829,  although,  for  other  rea- 
sons, injunctive  relief  was  denied. 

g.  As  to  hoohs. 

1.  Imitation  of  get-up. 

In  Potter  v.  McPherson  (1880)  21 
Hun  (N.  Y.)  559,  it  is  said  that,  in  order 
to  render  it  necessary  that  any  imita- 
tion of  a  publication  should  be  re- 
strained, it  is  sufficient  that  persons 
who  might  desire  to  purchase  that  of 
the  plaintiff  might  very  well  accept 
that  of  the  defendant,  supposing  and 
believing  it  to  be  the  same,  although 
the  difference  might  be  readily  de- 
tected by  a  comparison  of  one  book 
with  the  other. 

In  J.  S.  Ogilvie  Pub.  Co.  v.  Royal 
Pub.  Co.  (1913)  241  Pa.  5,  88  Atl.  316, 
it  was  held  that  the  publisher  of  sto- 
ries written  under  the  pseudonym  of 
"Old  Sleuth,"  in  a  series  known  as 
"Old  Sleuth's  Own,"  with  a  distinctive 
cover  made  of  yellow  paper,  having 
the  title  of  the  story  in  black  ink,  and 
the  title  of  the  series,  with  the  names 


of  the  author  and  publisher,  respec- 
tively, in  red  ink,  and  illustrated  with 
a  picture,  design,  characterizing  some 
scene  or  incident  in  the  story,  was 
entitled  to  enjoin  an  imitation  of  such 
get-up  by  one  who  had  acquired  the 
copyright  to  certain  stories  by  "Old 
Sleuth,"  and  was  publishing  them 
under  the  serial  name  of  "Old  Sleuth's 
Series."  ^ 

A  publisher  of  a  book  of  photo- 
graphic views  entitled  "Shepp's  Photo- 
graphs of  the  World,"  each  view  being 
accompanied  by  a  brief  description,  is 
entitled  to  relief  as  against  one  who 
had  published  a  book  of  views  called 
"Superb  Photographs  of  Famous 
Scenes,"  having  the  same  arrangement 
of  contents,  and  of  the  same  shape, 
width,  length,  and  thickness,  with 
edges  gilded  or  marbled  in  the  same 
manner,  as  the  book  of  complainant, 
and  resembling  it  to  such  an  extent 
that  the  ordinary  purchaser,  might 
mistake  defendant's  book  for  that  of 
the  plaintiff.  Shepp  v.  Jones  (1892) 
15  Pa.  Co.  Ct.  69. 

The  purchaser  of  a  set  of  second- 
hand books  may  rebind  and  recover 
them  in  exact  similitude  of  the  origi- 
nal, and  may  sell  the  books  so  rebound, 
provided  they  are  not  palmed  off  as 
new.  Doan  v.  American  Book  Co. 
(1901)  46  C.  C.  A.  42,  105  Fed-  772. 

The  rights  of  the  publisher  of  an 
'  almanac  are  infringed  by  the  publica- 
tion of  a  competing  almanac,  where, 
notwithstanding  the  fact  that  there 
are  differences  in  the  names  and  in 
some  of  the  words  used,  and  several 
marks  of  distinction  in  the  symbols  or 
pictures  or  the  mode  of  inclosing 
them,  which  a  careful  inspection  soon 
disclosed,  there  is  exact  similitude  in 
the  color,  size,  and  shape,  and  in  the 
different  type  in  which  the  more  and 
liess  prominent  words  and  figures  are 
printed,  as  well  as  in  the  paper  and 
binding  of  each,  making  a  resemblance 
sufficient  to  deceive  the  ordinary  pur- 
chaser. Robertson  v.  Berry  (1879) 
50  Md.  691,  33  Am.  Rep.  328. 

In  E.  P.  Dutton  &  Co.  v.  Cupples 
(1907)  117  App.  Div.  172,  102  N.  Y. 
Supp.  309,  it  was  held  that  the  rights 
of  the  publisher  of  a  series  of  un- 
copyrighted  booklets  especially  adapt- 


Digitized  by 


Google 


day  season,,  each  containing  a  short 
poem  or  hymn,  profusely  illustrated 
with  illuminated  capitals  as  well  as  by 
pictures  and  colors,  and  printed  with 
type  adapted  from  that  used  in  ancient 
missals,  and  attractively  bound,  so 
that  the  books  were  possessed  of  con- 
siderable artistic  merit  and  exemplary 
workmanship  as  to  type,  coloring,  il- 
lustrating, and  binding  of  a  high 
order,  were  infringed  by  the  publica- 
tion of  a  cheap  and  inartistic  repro- 
duction offered  for  sale  at  a  much 
smaller  price,  which  an  incautious 
buyer  might  be  likely  to  purchase  as 
one  of  plaintiff's  booklets,  to  the  detri- 
ment of  plaintiff,  both  through  loss 
of  sales  and  consequent  profit,  and  loss 
of  reputation  as  a  producer  of  fine  and 
artistic  books.  The  court  said :  "The 
plaintiff  cannot  and  does  not  question 
defendants'  right  to  publish  any  one, 
or  all,  of  the  same  hymns  and  poems; 
to  publish  them  in  half-white  binding, 
with  decorated  and  pictured  binding; 
to  adopt  any  form  of  type  it  pleases; 
to  illustrate  the  books,  and  to  deco- 
rate the  borders  of  its  pages ;  but  it  is 
contended,  and,  as  we  think,  with  rea- 
son, that  it  is  violative  of  the  rule 
of  fair  trading  and  fair  competition, 
as  established  and  enforced  by  law,  to 
prohibit  and  offer  for  sale  such  iden- 
tical copies  (save  in  artistic  merit  and 
workmanship)  of  the  books  which 
plaintiff  had  published,  and  for  which 
it  had  created  a  profitable  demand. 
The  obvious  purpose  of  publishing 
such  copies  was  to  trade  upon  the 
favorable  reputation  which  plaintiff 
had  established  for  its  books,  to  de- 
ceive many  purchasers  into  the  belief 
that  they  were  purchasing  plaintiff's 
books,  and  to  damage  plaintiff  by  the 
unfair  use  of  its  ingenuity  in  devising 
the  general  make-up  of  its  books,  and 
of  its  success  in  placing  the  books  up- 
on thfe  market.  In  such  a  case  it  was 
unnecessary  for  plaintiff  to  prove,  de- 
hors the  books  themselves,  that  de- 
fendants were  inspired  by  a  fraudu- 
lent intent.  Day  v.  Webster  (1897) 
28  App.  Div.  601,  49  N.  Y.  Supp.  8i4; 
T.  B.  Dunn  Co.  v.  Trix  Mfg.  Co.  (1900) 
50  App.  Div.  75,  63  N.  Y.  Supp.  833. 
Nor,  in  so  flagrant  a  case  as  the  pres- 


person  was  actually  deceived  by  the 
imitation.  It  is  apparent  that  there 
was  every  probability  of  such  decep- 
tion, anTl  that  is  precisely  what  the 
law  seeks  to  prevent.  Taendsticks- 
fabriks  Akticbolagat  Vulcan  v. 
Myers  (1893)  139  N.  Y.  364.  34  N,  E. 
904.  Upon  the  general  right  of  the 
plaintiff  to  protective  relief,  we  can- 
not see  any  reason  why  the  same  rule 
should  not  be  applied  to  a  book  that 
has  been  applied  to  a  game,  or  to 
cigars,  or  to  anjrthing  else  which  is 
distinguished  by  a  label,  or  by  the  dis- 
tinctive form  or  style  of  the  package. 
The  decisive  fact  is  that  the  defend- 
ants are  unfairly  and  fraudulently  at- 
tempting to  trade  upon  the  reputation 
which  plaintiff  has  built  up  for  its 
books.  The  right  to  injunctive  relief 
in  such  a  case  is  too  firmly  established 
to  require  the  citation  of  authorities." 

9.  ImttaUon  ot  title. 

Where  another  avails  himself  of  the 
principle  of  public  dedication,  he  must 
in  good  faith  fully  identify  his  pro- 
duction and  clearly  disassociate  his 
work  from  the  work  <5f  the  one  who 
has  given  significance  to  the  name, 
and  sufficiently  direct  the  mind  of  the 
trading  public  to  the  fact  that,  though 
the  thing  is  of  the  same  name,  it  is 
something  produced  and  put  upon  the 
market  by  himself.  6.  &  G.  Merriam 
Co.  V.  Ogilvie  (1908)  16  L.R.A.(N.S.) 
549,  14  Ann.  Cas.  796,  88  C.  C.  A.  596» 
159  Fed.  688,  petition  for  writ  of  cer- 
tiorari denied  in  (1908)  209  U.  S.  551, 
52  L.  ed.  922,  28  Sup.  Ct.  Rep.  761. 

Use  by  a  publisher  of  his  own  name 
upon  a  book  issued  under  a  name  the 
copyright  upon  which,  by  another,  had 
expired,  will  not  alone  suffice  to  pre- 
vent an  infringement  of  the  latter's 
rights,  if  it  is  not  sufficient  to  over- 
come the  impression  made  by  promi- 
nent features  of  the  title-page  and  im- 
print on  the  back  that  the  work  was 
actually  that  of  the  owner  of  the 
copyright.    Ibid. 

The  assignee  of  one  who  has  pub- 
lished a  regular  series  of  juvenile 
books  of  uniform  appearance  and  in 
a  style  of  peculiar  attractiveness,  and 
called  them   the  "Chatterbox,"  until 


quite  popular  by  that  name,  is  entitled 
to  enjoin  the  application  of  such  name 
to  a  series  of  boks  so  similar  In  ap- 
pearance and  style  to  the  publications 
of  the  assignor,  as  to  lead  purchasers 
to  think  they  are  the  same.  Estes  v. 
Williams  (1884)  22  Blatchf.  364,  21 
Fed,  189;  Estes  v.  Worthington  (1885) 
23  Blatchf.  65,  22  Fed.  822;  Estes  v. 
Leslie  (1886)  23  Blatchf.  476,  27  Fed. 
22. 

The  name  "Chatterbook"  printed 
upon  the  covers  of  books  of  a  juvenile 
character  may  be  enjoined  by  the  pub- 
lishers of  books  of  like  character, 
called  "Chatterbox,"  having  the  same 
general  appearance,  style,  and  manner 
of  cover.  Estes  v.  Leslie  (1886)  29 
Fed.   91. 

The  rights  of  publishers  of  a  well- 
known  series  of  juvenile  books  called 
"Chatterbox"  are  infringed  by  the  pub- 
lication of  juvenile  books  having  dif- 
ferent contents,  but  imitating  the  ap- 
pearance of  plaintiff's  publication,  and 
called  "Worthington's  Chatterbox." 
Estes  V.  Worthington  (1887)  24 
Blatchf.  371,  31  Fed.  154,  appeal  dis- 
missed in  (1892)  145  U.  S.  662,  36  L. 
ed.  854,  12  Sup.  Ct.  Rep.  991. 

In  Social  Register  Asso.  v.  Howard 
(1894)  60  Fed.  270,  it  was  held  that 
one  who  for  a  number  of  years  had 
published  in  the  city  of  New  York, 
under  the  name  of  "Social  Register," 
a  list  of  the  names  and  residences  of 
certain  persons  living  in,  and  in  the 
immediate  vicinity  of.  New  York,  in- 
cluding the  town  of  Orange,  New  Jer- 
sey, was  entitled  to  enjoin  the  use  of 
the  title  "Social  Register"  by  one  who 
was  publishing  a  similar  list  of  per- 
sons who  resided  in  Orange,  New 
Jersey,  which  he  called  "Howard's 
Social  Register." 

In  Social  Register  Asso.  v.  Murphy 
(1904)  128  Fed.  116,  it  was  held  that 
the  rights  of  the  publishers  of  a  series 
of  books,  each  of  which  has  in  its 
title  the  words  "Social  Register,"  ac- 
companied by  the  name  of  the  city  and 
the  year  of  publication,  and  of  other 
books  entitled,  respectively,  "Social 
Register,  Summer,"  and  "Social  Regis- 
ter Visiting  Index,"  are  not  infringed 
by  the  use  for  a  work  of  similar  char- 


dex,"  the  court  saying:  "The  words 
'Society'  and  'Social'  are  not  arbitrary 
signs.  They  are  descriptive,  and  have 
a  commonly  understood  meaning  in 
the  terms  'society  events,'  'social 
events,'  'society  gossip,'  'social  gossip,' 
etc.  It  is  legitimate  to  compile  a  blue- 
book,  or  society  list,  for  a  city  in  which 
the  complainant  has  no  publication; 
and  the  word  "social"  is  one  that  per- 
sons might  naturally  employ  in  con- 
nection with  other  words  in  making 
up  a  title  to  a  local  book.  While  the 
use  of  the  word  'social,'  like  the  use 
of  a  proper  name,  might,  under  par- 
ticular circumstances,  constitute  un- 
fair competition,  yet  such  circum- 
stances have  not  been  shown  to  exist 
in  this  case.  An  inspection  of  the  de- 
fendant's book,  its  size,  shape,  type, 
color  of  binding,  etc.,  precludes  the 
belief  that  a  person  familiar  with  the 
publications  of  the  complainant' would 
be  led  by  the  defendant's  title,  or  by 
the  general  appearance  of  the  book,  to 
believe  that  it  was  one  of  the  com- 
plainant's publications.  The  feature 
of  family  groups  in  brackets  can  hard- 
ly be  regarded  as  a  deceptive  similar- 
ity. The  whole  impression,  on  a  com- 
parison of  the  complainant's  and  de- 
fendant's publications,  is  rather  of 
substantial  difference  than  of  sub- 
stantial resemblance." 

The  title  of  a  book  called  "Farthest 
North,  Being  a  Record  of  a  Voyage 
of  Exploration  of  the  Ship  of  Fram, 
1893-1896,  and  of  a  Fifteen  Months' 
Sleigh  Journey"  by  Dr.  Nansen  and 
Lieutenant  Johansen,  is  infringed  by 
a  book  called  "The  Fram  Expedition — 
Nansen  in  the  Frozen  World,"  where 
the  method  of  sale  adopted  by  the  de- 
fendants, and  their  instructions  to 
their  agents,  would  tend  to  induce 
ordinary  purchasers  to  suppose  that 
they  were  buying  the  book  of  the  com- 
plainant. Harper  v.  Holman  (1897) 
84  Fed.  224. 

A  contrary  conclusion,  however,  was 
reached  in  the  circuit  court  of  ap- 
peals in  Lare  v.  Harper  (1898)  30  C. 
C.  A.  373,  57  U.  S.  App.  279,  86  Fed. 
481,  in  which  it  appeared  that  the  de- 
fendant, had  entered  upon  their  enter- 
prise in  good  faith,  and  that  the  de- 


ant's,  in  respect  to  style,  price,  num- 
ber of  volumes,  and  color  of  binding, 
fo  such  an  extent  that  an  ordinary 
customer  possessing  common  intelli- 
arence  would  be  unlikely  to  mistake  the 
one  for  the  other. 

And  in  the  same  case,  on  subsequent 
appeal  in  Harper  &  Bros.  v.  Lare 
(1900)  43  C.  C.  A.  182,  103  Fed.  203, 
it  was  held  that  the  charge  of  unfair 
competition  had  not  been  sustained, 
it  appearing  that  the  difference  be- 
tween the  books  and  cover,  outside 
title,  and  title-page  was  such  that  no 
one  of  ordinary  intelligence,  seeing 
both  of  them,  could  confound  the  two, 
and  that  the  prospectus  used  by  de- 
fendant in  selling  the  book  was  not 
calculated,  in  the  absence  of  fraudu- 
lent representations,  to  mislead  anyone 
into  the  belief  that  he  was  subscribing 
for  or  purchasing  the  plaintiff's  books. 

In  Oxford  University  v.  Wilmore- 
Andrews  Pub.  Go.  (1900)  101  Fed.  443, 
it  was  held  that  the  word  "Oxford" 
had  been  so  long  used  as  to  become 
identified  with  the  Bibles  published  by 
the  University  of  Oxford  in  England, 
and  ttiat  another  publisher,  having  no 
connection  with  the  place  or  name, 
might  be  enjoined  from  using  it  upon 
his  Bibles. 

A  publisher  of  successive  editions 
of  a  dictionary  known  as  "Webster's 
Dictionary"  is  not  entitled  to  an  ex- 
clusive use  of  such  term,  as  against 
others  whose  dictionaries  are  also 
based  upon  the  original  Webster's 
Dictionary,  although  the  intermediate 
sources  did  aot  go  by  the  name  "Web- 
ster." G.  &  C.  Merriam  v.  Syndicate 
Pub.  Co.  (1913)  126  C.  C.  A.  177,  207 
Fed.  615,  appeal  dismissed  in  (1915) 
237  U.  S.  618,  69  L.  ed.  1148,  35  Sup. 
Ct.  Rep.  708. 

One,  who  for  a  period  of  nine  or  ten 
years  has  published  a  dictionary  en- 
titled "Webster's  Collegiate  Diction- 
ary," which  has  become  well  known 
and  largely  used,  is  entitled  to  enjoin 
the  use  of  the  word  "intercollegiate" 
for  a  dictionary  of  the  same  general 
size,  form,  and  style,  and  intended  for 
the  same  class  of  purchasers,  such 
name  clearly  tending  to  produce  an  im- 
pression  that   it   is   the   well-known 


Saalfield  Pub.  Co.  v.  G.  &  C.  Merriam 
Co.  (1917)  151  C.  C.  A.  77,  238  Fed. 
1,  which  has  writ  of  certiorari  denied 
in  (1917)  243  U.  S.  651,  61  L.  ed.  947, 
87  Sup.  Ct.  Rep.  478. 

In  Kennerley  v.  Simonds  (1917)  247 
Fed.  822,  it  was  held  that  the  com- 
plainant, who  was  the  publisher  of  a 
history  of  the  war,  written  by  Frank 
Simonds,  entitled  "The- Great  War," 
in  two  volumes, — "The  First,  Phase" 
and  "The  Second  Phase," — ^was  not  en- 
titled to  enjoin  the  publication  of  a 
later  history  by  the  same  author,  to  be 
published  in  four  volumes,  called 
"History  of  the  Werld  War,"  although 
the  latter  was  untruthfully  advertised 
as  "The  only  history  of  the  war  writ- 
ten by  Simonds,"  and  although  the 
chapter  headings  were  similar,  there 
being  no  such  physical  resemblance 
in  the  two  articles,  imitation  of  ad- 
vertising, and  sales  resulting  from 
such  advertising,  as  to  constitute 
words .  or  acts  which  either  had  de- 
ceived, or  which  were  well  calculated 
to  deceive,  the  public. 

In  Chicago  Directory  Co.  v.  Herring- 
shaw  (1914)  187  Ul.  App.  489,  it  was 
held  that  a  publisher  of  a  book  con- 
sisting of  selected  names  from  Chica- 
go and  suburban  towns,  known  as  the 
"Chicago  Bluebook,"  or  "The  Blue- 
book,"  was  not  entitled  to  enjoin  the 
use  of  such  words,  whether  accom- 
panied by  other  words  or  not,  in 
connection  with  the  advertisement, 
publication,  offering  for  sale,  or  sale 
of  any  publication  not  being  the  genu- 
ine publication  of  complainant,  by  the 
publisher  of  a  book  entitled  "Herring- 
shaw's  City  Bluebook  of  Chicago 
Biography,"  being  a  collection  of 
biographies  of  men  prominent  in  com- 
mercial and  professional  life  of 
Chicago,  it  appearing  that  the  books 
were  dissimilar  in  appearance,  size, 
and  contents,  that  even  unwary  per- 
sons would  not  be  likely  to  be  misled 
or  deceived  by  the  circulars  and  sub- 
scription blanks  of  the  defendant,  and 
that  the  term  "Bluebook"  is  generally 
used  in  Chicago  and  elsewhere  as  des- 
ignating a  high-class  compilation  of 
information. 

In  Munro  v.  Tousey  (1891)  129  N.  Y. 
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38,  14  L.R.A.  246,  29  N.  E.  9,  it  was 
held  that  the  appropriation  and  use  of 
the  name  "Old  Sleuth"  to  designate  a 
serial  publication  of  detective  stories 
did  not  give  a  right  in  the  word 
"sleuth"  which  would  be  protected 
against  the  use  of  that  word  by  others, 
in  entitling  similar  stories. 

The  rights  of  the  publisher  of  a 
series  of  detective  stories  known  as 
the  "Old  Sleuth  Library"  are  not  in- 
fringed'by  the  publication  of  detective 
stories  of  dissimilar  appearance,  as 
Jhe  "New  York  Detective  Library," 
dealing  with  the  exploits  of  "Young 
Sleuth."    Ibid. 

In  Munro  v.  Beadle  (1890)  55  Hun, 
812,  8  N.  Y.  Supp.  414,  it  was  held  that 
the  rights  of  the  publisher  of  the  "Old 
Sleuth  Library,"  a  serial  publication 
containing  stories  mainly  devoted  to 
the  description  of  a  detective  known 
as  "Old  Sleuth," — a  word  which,  up  to 
the  time  of  its  adoption  by  the  plain- 
tiff, was  not  in  common  use  or  found 
in  the  dictionaries, — were  infringed 
by  the  use  of  the  word  "sleuth"  in  the 
titles  of  stories  published  as  part  of 
"Beadle's  Dime  Library,"  the  employ- 
ment of  such  word  being  apt  to  mis- 
lead and  deceive  the  class  of  people 
for  whom  such  publications  were 
written. 

The  rights  of  the  publishers  of  an 
illustrated  book  called  "The  Good 
Things  of  'Life,'  "  consisting  of 
pictorial  illustrations  taken  from  a 
serial  publication  known  as  "Life," 
together  with  brief  dialogues  under 
the  illustrations  themselves,  were 
held  in  Stokes  v.  Allen  (1890)  56  Hun, 
626,  9  N.  Y.  Supp.  846,  not  to  have  been 
infringed  by  the  publication  of  a  book 
designated  as  "The  Spice  of  Life," 
consisting  of  illustrations  and  dia- 
logues taken  from  another  illustrated 
periodical  of  similar  character,  the 
similarity  of  the  two  books  consisting 
wholly  in  their  size  and  the  color  of 
the  binding,  and  the  resemblance  of 
the  title,  it  being  clear  that  the  de- 
fendant had  not  employed  the  word 
"life"  with  the  same  significance,  in 
whole  or  in  part,  as  it  had  been  em- 
ployed by  the  plaintiff.  A  contrary 
conclusion  reached  by  the  lower  court 
upon  the  same  state  of  facts,  upon  a 


motion  to  dismiss  the  injunction,  is 
reported  in  (1888)  19  N.  Y.  S.  R.  58, 
2  N.  Y.  Supp.  643. 

In  Collier  v.  Jones  (1910)  66  Misd. 
97,  120  N.  Y.  Supp.  991,  oi^er  modified 
without  opinion  in  (1910)  140  App. 
Div.  911,  125  N.  Y.  Supp.  1116,  where 
it  appeared  that  complainants  were 
the  publishers  of  a  set  of  books  select- 
ed by  Dr.  Eliot,  president  emeritus  of 
Harvard  University,  under  the  title 
of  "The  Harvard  Classics,"  also  des- 
ignated as  "Dr.  Eliofs  Five-foot 
Shelf  of  Books,"  and  that  they  had 
invested  and  expended  large  sums  of 
money  in  the  preparation,  printing, 
advertising,  publication,  and  distri- 
bution of  such  books,  it  was  held  that 
they  were  entitled  to  an  injunction, 
pendente  lite,  against  the  advertising 
and  offering  for  sale  by  description 
of  a  series  of  books  under  the  designa- 
tion of  "Dr.  Eliot's  Five-foot  Shelf 
of  the  World's  Best  Books,"  and  Dr. 
Eliot's  Five-foot  Shelf  of  the  World's 
Greatest  Books,"  although  such  set 
was  not  similar  in  appearance  and 
make-<up  to  the  set  advertised  by  the 
plaintiff,  since,  as  the  books  were 
offered  for  sale  by  subscription,  the 
purchaser  would  not  see  them  until 
they  should  be  delivered,  and  so 
might  buy  defendant's  publications, 
believing  them  to  be  those  of  the  plain- 
tiff. 

The  publishers  of  the  "Pictorial  Al- 
manac" are  not  entitled  to  enjoin  the 
use  of  the  word  "Pictorial"  in  the 
title  of  another  almanac,  where  the 
two  almanacs  are  very  different  in 
size,  color,  and  engraving,  and  the 
title  of  the  defendant's  almanac  con- 
tained other  words  serving  to  distin- 
guish it  from  the  "Pictorial  Almanac." 
Spottiswoode  v.  Clark  (1846)  1  Coop, 
t.  Cott.  264,  47  Eng.  Reprint,  844,  10 
Jur.  1043,  2  Phill.  Ch.  154,  41  Eng.  Re- 
print^ 900. 

The  publisher  of  a  book  called  "The 
Birthday  Scripture  Text  Book,"  con- 
sisting of  a  printed  diary  having 
underneath  each  day  a  text  of  Scrip- 
ture with  a  verse  of  a  hymn  and  a 
place  for  writing  the  names  of  the 
persons  whose  birthdays  might  be  re- 
corded therein,  is  entitled  to  enjoin 
the  use  of  the  title  "The  Children's 
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similar  cnaracter.  Mack  t.  I'etter 
(1872)  L.  R.  14  Eq.  (Eng.)  431,  41  L. 
J.  Ch.  N.  S.  781,  20  Week.  Rep.  964. 

In  Metzler  v.  Wood  (1878)  L.  R.  8 
Ch.  Div.  (Enar.)  606,  47  L.  J.  Ch.  N.  S. 
625,  38  L.  T.  N.  S.  544,  26  Week.  Rep. 
577,  it  was- held  that  one  who  had  pro- 
cured' an  obsolete  work  called 
"Jousse's  Royal  Standard  Pianoforte 
Tutor"  to  be  revised  by  Hemy  was 
guilty  of  an  act  of  unfair  competition 
in  publishing  it  with  Hemy's  name  at 
the  top,  and  in  a  larger  type,  as 
"Hemy's  New  &  Revised  Edition  of 
Jousse's  Royal  Standard  Pianoforte 
Tutor,"  as  against  the  publisher  of  a 
well-known  and  popular,  work  called 
"Hemy's  Royal  Modern  Tutor  for  the 
Pianoforte,"  on  the  ground  that  the 
resemblance  in  title  was  such  as  to 
deceive  the  public  and  to  lead  per- 
sons intending  to  purchase  Hemy's 
work  to  believe  that  defendant's  pub- 
lication was  such  work. 

In  Dicks  v.  Yates  (1881)  L.  R.  18 
Ch.  Div.  (Eng.)  76,  50  L.  J.  Ch.  N.  S. 
809,  44  L.  T.  N.  S.  660,  it  was  held  that 
the  publisher  of  a  weekly  called 
"Every  Week,"  in  which  were  pub- 
lished from  time  to  time  divers  novels 
with  pictures,  and  who  had  published- 
therein  a  novel  called  "Splendid 
Misery,  or  East  End  and  West  End," 
was  not  entitled,  on  the  ground  of  un- 
fair competition,  tp  enjoin  the  publi- 
cation in  a  weekly  newspaper  called 
"The  World,"  as  an  addition  to  the 
ordinary  contents  of  a  newspaper,  of 
chapters  of  another  novel  under  the 
title  "Splendid  Misery." 

It  is  unfair  competition  with  the 
publisher  of  "Beatty's  Headline  Copy 
Book,"  to  publish  a  copy  book  styled 
"Beatty's  New  and  Improved  Head- 
line Copy  Bookl*'  Canada  Pub.  Co.  >. 
Gage  (1885)  11  Can.  S.  C.  R.  306. 

In  Mclndoo  v.  Musson  Book  Co. 
(1915)  35  Ont.  L.  Rep.  42,  dismissing 
appeal  from  (1916)  35  Ont.  L.  Rep. 
342,  26  D.  L.  R.  550,  it  was  held  that 
the  rights  of  the  publisher  of  a  book 
entitled  "The  New  Canadian  Bird 
Book,"  which  had  been  on  the  market 
about  three  months,  were  not  infringed 
by  the  publication  of  another  book  on 
the  same  subject,  entitled  "The  Cana- 


in  style,  diiierent  in  appearance  and 
in  price,  and  appealing  to  a  different 
class  of  readers,  it  not  appearing  that 
the  name  "Canadian  Bird  Book"  had 
come  to  denote,  in  the  estimation  of 
the  public,  the  publication  of  the 
plaintiff. 

S.-Beprints. 

There  is  no  unfair  competition  in 
publishing  a  reprint  under  the  same 
title  as  that  of  the  original.  Merriam 
v.  Famous  Shoe  &  Clothing  Co.  (1891) 
47  Fed.  411. 

Publication  of  a  cheap  reprint  of  an 
encyclopedia  which  is  public  property 
is  not  unfair  competition,  where  it 
does  not  appear  that  the  defendant 
has  done  anything  likely  to  lead  any 
person  to  believe  that  the  reprint  is  a 
book  which  the  complainant  published, 
though  such  reprint  bears  the  title  of 
the  original  work.  Black  v.  Ehrich 
(1891)  44  Fed.  793. 

The  publishers  of  a  reprint  may  be 
enjoined  from  so  advertising  it  as  to 
induce  the  public  to  believe  that  it  is 
the  same  as  a  revised  edition  of  the 
same  work.  Merriam  v.  Texas  Sittings 
Pub.  Co.  (1892)  49  Fed.  944. 

In  Merriam  v.  Holloway  Pub.  Co. 
(1890)  43  Fed.  450,  it  was  held  that  a 
bill  presented  by  the  publishers  of  a 
revised  edition  of  Webster's  Diction- 
ary, averring  that  the  defendants  were 
using  on  their  advertisements,  circu- 
lars, letterheads,  etc.,  the  device  of  an 
open  book  which  complainants  had 
hitherto  been  in  the  habit  of  using, 
that  the  defendants  used  the  words 
"Webster's  Dictionary,"  or  "Webster's 
Unabridged  Dictionary,"  placed  in  the 
same  relation  to  the  publication  that 
the  complainants  placed  it,  and  that 
the  date  of  defendants'  publication  on 
the  title-page  was  given  as  of  the  year 
1890,  when  in  fact  the  book  published 
by  them  in  a  reprint  of  the  edition  of 
Webster's  Dictionary  of  1847,  indicat- 
ing a  fraudulent  intent  on  the  part  of 
defendants  to  get  the  reputation  of  the 
edition  of  Webster's  Dictionary  which 
the  complainants  were  publishing, 
whereby  the  public  might  be  deceived 
and  the  complainants  damaged,  was 
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good  as  against  a  demurrer  to  the 
whole  bill. 

In  Merriam  v.  Famous  Shoe  &'  Cloth- 
ing Co.  (1891)  47  Fed.  411,  it  was  held 
that  the  publishers  of  a  revised  edition 
of  Webster's  Dictionary  were  entitled 
to  relief  against  the  conduct  of  one 
who  was  publishing  a  cheap  photo- 
lithographic copy  of  an  earlier  edition 
which  had  been  out  of  print  for  some 
years,  which  in  size,  shape,  and  ap- 
pearance closely  resembled  a  revised 
edition,  and  who  by  advertisements 
had  represented  the  reprint  as  a  copy 
of  the  revised  edition,  to  the  detriment  > 
of  the  reputation  of  complainant's 
dictionary,  and  having  the  effect  to 
decrease  its  sale. 

4.  Inferior  woric  of  stmllar  characler. 
It  is  not  unfair  competition  to  sell, 
in  competition  with  the  work  of  an- 
other, a  dictionary  of  an  inferior 
character.  G.  &  C.  Merriam  Co.  v. 
Syndicate  Pub.  Co.  (1913)  125  C.  C.  A. 
177,  207  Fed.  515,  appeal  dismissed  in 

(1915)  237  U.  S.  618,  59  L.  ed,  1148, 
35  Sup.  Ct.  Rep.  708. 

h.  Aa  to  publiahed  songa. 

The  publication  of  a  musical  com- 
position entitled  "Wicked  Blues," 
under  the  name  "Crazy  Blues,"  is  un- 
fair competition.  Kortlander  v.  Brad- 
ford (1921)  116  Misc.  664,  190  N.  Y. 
Supp.  811. 

In  Chappell  v.  Sheard  (1855)  2  Kay 
&  J.  717,  69  Eng.  Reprint,  717,  1  Jur. 
N.  S.  996,  8  Week.  Rep.  646,  it  was  held 
that  the  publisher  of  a  song  called 
"Minnie,"  which  had  been  set  to  an  old 
melody  known  as  "Lillie  Dale,"  and 
which  had  become  very  popular 
through  having  been  sung  by  Madame 
Anna  Thillon  at  certain  public  con- 
certs, and  who  printed  on  the  title- 
page  thereof:  "Minnie,  sung  by 
Madame  Anna  Thillon,  i&nd  Miss 
Dolby  at  Monsieur  Jullien's  Concerts, 
written  by  George  Linley,"  together 
with  the  name  and  address  of  the  pub- 
lisher and  a  portrait  of  Madame  Anna 
Thillon,  was  entitled  to  enjoin  the  use 
of  a  title-page  for  a  song  set  to  the 
same  melody,  called  "Minnie  Dale,"  on 
the  title-page  of  which  were  printed 
the  words  "Musical  Bouquet.  Minnie 
Dale,  sung  at  Jullien's  Concerts  (and 


always  encored)  by  Madame  Anna 
Thillon.  The  music  composed  by  H. 
S.  Thompson,"  and  also  bearing  a  por- 
trait of  Madame  Anna  Thillon,  which 
was  a  copy,  with  some  slight  altera- 
tions, but  reduced  in  size,  of  the  por- 
trait on  the  title-page  of  the  plaintiff's 
song. 

And  in  Chappell  v.  Davidson  (1855) 
2  Kay  &  J.  123,  69  Eng.  Reprint,  719, 
it  was  held  that  the  same  complainant 
was  entitled  to  enjoin  the  use  of  the 
title  "Minnie,  Dear  Minnie"  for  a  song, 
also  set  to  the  air  "Lillie  Dale,"  and 
having  upon  the  title-page,  besides  the 
name  of  the  song  and  the  name  and 
address  of  the  publisher,  a  portrait  of 
Madame  Anna  Thillon  which  was  dis- 
similar from  the  portrait  on  the  title- 
page  of  the  plaintiff'^  song,  and  her 
name,  although  the  plaintiff's  song 
was  written  as  though  by  a  woman, 
while  defendant's  was  supposed  to  be 
by  a  man. 

i.  Aa  to  tnuaUml  and  dramatic  jtroduc- 
tlons. 

J.  Infringement  of  exclusive  right. 

As  to  whether  a  burlesque  consti- 
tutes an  invasion  of  such  right,  see 
subd.  II.  c,  supra. 

There  is  a  difference  of  opinion  as 
to  whether  the  rights  of  one  having 
an  exclusive  right  to  perform  a  musi- 
cal composition  with  the  original 
orchestration  are  infringed  by  a  per- 
formance of  the  same  composition  with 
a  different  orchestration.  This  seems 
to  be  due  to  a  difference  in  the  extent 
to  which  the  musical  taste  of  the  judg- 
es has  been  cultivated,  some  taking 
the  position  that  orchestration  is  a 
principal,  others  that  it  is  merely  an 
incidental,  feature  of  the  composition. 

Thus,  in  Thomas  v.  Lennon  (1888) 
14  Fed.  849,  it  is  held  li^at  the  rights 
of  the  assignee  of  one  who  acquired 
from  the  composer  the  right  to  per- 
form an  oratorio  are  infringed  by  one 
who  undertakes  to  perform  such 
oratorio  with  orchestration  made  from 
a  published  pianoforte  score. 

But  in  the  lolanthe  Case  (1883)  15 
Fed.  439,  it  was  held  that  the  pur- 
chasers from  the  composer  of  the 
exclusive  right  to  give  public  perform- 
ances of  a  comic  opera,  were  not  en- 
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such  opera  to  be  performed  with  an 
orchestration  made  from  an  arrange- 
ment of  the  score  for  voice  and  piano, 
published  and  uncopyrighted,  and  from 
using  the  composer's  name  and  title 
of  the  opera,  provided  the  announce- 
ment of  the  performance  should  not 
be  so  worded  as  to  mislead  the  public 
into  believing  that  the  original  or- 
chestration was  to  be  performed.  The 
court  said:  "It  is  urged,  and  with 
force,  that  the  orchestration  of  the 
composer  is  essential  to  the  entirety 
of  the  opera  as  an  artistic  musical 
production,  and  that  with  the  blun- 
dering or  mechanical  orchestration  of 
another  many  of  the  musical  concep- 
tions and  effects  are  frustrated,  so  that 
the  opera  presented  to  the  public 
under  the  composer's  name  is  not  his, 
and  is  injurious  to  his  reputation  and 
to  the  success  of  his  work.  This  may 
be  good  ground  for  restraining  mis- 
leading advertisements  and  announce- 
ments, but  is  hardly  an  argument  to 
support  the  doctrine  of  a  restricted 
dedication,  and  an  infringement  by  an 
independent  orchestration.  Cases  may 
arise  in  which  the  printed  publication 
may  be  so  small  a  part  of  the  whole 
musical  composition  that  a  court  of 
equity  might  very  properly  restrain 
the  use  of  the  composer's  name  in  con- 
nection with  the  proposed  performance 
in  any  way  calculated  to  deceive  the 
public,  and  injure  those  having  the 
right  to  perform  the  original  score. 
To  this  ground  of  equitable  jurisdic- 
tion and  relief  may,  perhaps,  be  re- 
ferred the  case  of  Thomas  v.  Lennon 
(Fed.)  supra,  In  which  Lowell,  J., 
restrained  a  performance  which  was 
advertised  as  'Gounod's  Redemption.' 
But  it  seems  to  us  that  this  is  a 
ground  of  relief  which  would  affect 
the  advertisement  rather  the  perform- 
ance itself."  The  court  also  said,  with 
reference  to  Thomas  v.  Lennon:  "So 
far  as  the  decision  of  the  learned  cir- 
cuit judge  in  that  case  goes  upon  the 
ground  of  deceptive  advertisements, 
calculated  to  mislead  the  public  and 
injure  the  licensed  performance,  we 
do  not  doubt  its  Correctness;  but  so 
far  as  it  may  be  used  as  an  authority 
for  the  doctrine  of  a  restricted  dedica- 


already  expressed,  to  concur  m  it." 

In  Goldpiark  v.  Kreling  (1888)  18 
Sawy.  310,  35  Fed.  661,  the  common- 
law  rights  of  the  purchasers  of  the 
exclusive  American  ri^rhts  in  an  oper- 
etta entitled  "Nanon"  were  held  to  be 
infringed  by  the  performance  of  an- 
other operetta  under  the  same  title, 
as  well  as  by  a  performance  substan- 
tially similar  to-  theirs,  differing  only 
in  its  orchestration. 

S.  Adoption  of  title. 

See  also  Goldmark  v.  Kreling  (1888) 
13  Sawy.  310,  35  Fed.  661,  in  subd. 
III.  i,  1,  supra. 

The  adoption  as  a  title  for  a  play 
of  the  title  of  the  novel  of  which  it  is 
a  dramatization  is  not  unfair  competi- 
tion as  against  one  who  has  previously 
dramatized  the  same  novel.  Glaser  v. 
St.  Elmo  Co.  (1909)  175  Fed.  276. 

In  Underbill  v.  Schenck  (1921)  114 
Misc.  520,  187  N.  Y.  Supp.  589,  it  was 
held  on  motion  for  a  preliminary  in- 
junction that  one  who  had  applied  the 
title  "The  Passion  Flower"  to  his 
translation  of  a  drama  entitled  and 
copyrighted  by  the  author  as  "La 
Malquerida,"  the  English  equivalent 
of  which  is  "111  Beloved,"  which 
drama  he  had  acquired  the  right  to 
translate  into  English,  and  to  perform, 
or  cause  to  be  performed,  in  the  same 
language,  should  not  be  granted  an  in- 
junction against  the  application  of  the 
same  title  to  a  moving  picture  version 
of  the  same  drama,  on  the  ground  that 
the  public  is  entitled  to  know  that  the 
picture  play  is  the  same  as  the  acted 
play.  The  court  said:  "Whether  or 
not  plaintiff's  action  in  discarding  the 
author's  title  and  substituting  his  own 
subjects  him  to  any  criticism  is  not  a 
question  for  me  to  determine,  but  it 
is  quite  apparent  to  me  that  it  cannot 
be  a  ground  for  equitable  interven- 
tion. The  plaintiff  asks  equity  to 
compel  the  defendants  to  produce 
this  photoplay  under  the  title  which 
he  discarded,  or  under  some  other 
title.  The  direct  result  of  relief  of 
this  character  would  deceive  the  pub- 
lic as  to  the  identity,  in  plot,  charac- 
ters, and  scenes,  of  the  spoken  play 
with  the  picture  play.    In  my  opinion 
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the  public  is  entitled  to  just  such 
knowledge,  aad  any  application  for  re- 
lief in  equity  which  involves  the  de- 
ception of  the  public  in  this  respect 
does  not  commend  itself  to  this  court. 
If  equity  will  enjoin,  a?  it  frequently 
does,  the  production  of  a  photoplay 
under  the  same  title  as  the  spoken 
play,  because  of  the  diversity  of 
authorship,  plot,  characters,  and 
scenes,  it  will  not  compel  the  adoption 
of  a  different  title  for  the  photoplay, 
when  the  authorship,  plot,  characters, 
and  scenes  are  identical.  The  ground 
upon  which  equity  should  intervene  in 
the  one  case,  and  refuse  to  intervene 
in  the  other,  is  the  same.  To  prevent 
any  semblance  of  deception  upon  the 
public,  equity  will  grant  or  withhold 
the  relief  sought  as  the  occasion  may 
require.  In  the  present  case,  it  seems 
to  me  that  the  relief  which  plaintiff 
4isks  would  tend  to  deceive  the  public 
into  the  belief  that  a  picture  play  pre- 
sented under  the  title,  'La  Malquerida,' 
or  some  other  title,  was  not  the  drama 
produced  under  the  title  of  'The  Pas- 
sion Flower.'  Plaintiff  complains  of 
the  possible  injury  resulting  from  the 
competition  that  would  arise  between 
the  spoken  drama  and  the  picture  play 
about  to  be  produced  by  the  defendant. 
That  such  competition  may  result 
from  the  simultaneous  production  of  a 
spoken  play  and  a  picture  play  is  rec- 
ognized, and  protection  has  been 
frequently  afforded  a  plaintiff  agains^ 
a  defendant  who  threatened  to  appro- 
priate wrongfully  the  title  of  a  spoken 
play,  and  give  it  to  a  proposed  picture 
play  different  in  plot,  characters, 
scenes,  and  authorship.  Usually,  in 
such  cases,  it  will  be  found  that  the  en- 
tire right  of  dramatization  was  in  the 
plaintiff.  Many  such  cases  are  cited 
in  Frohlich  on  Motion  Pictures,  begin- 
ning on  page  413.  In  the  present  case, 
however,  the  plaintiff  never  acquired 
the  picture  rights,  and  the  theory  of 
his  action  is  not  the  protection  of  any 
rights  secured  under  the  copyright." 
But  on  appeal  from  an  interlocutory 
judgment  granting  an  injunction  and 
directing  an  accounting,  it  was  held, 
in  (1922)  201  App.  Div.  46,  193  N.  Y. 
Supp.  745,  that  the  application  of  the 
same  title  to  the  motion  picture  ver- 
sion was  unfair  competition. 


The  plaintiff's  claim  of  unfair  com- 
petition in  the  use  of  the  same  title 
for  another  photoplay  is  not  estab- 
lished by  proof  that  his  play  is  based 
on  a  story  published  in  a  magazine 
some  thirteen  years  previously,  and 
upon  two  single  exhibitions  of  the 
photoplay,  especially  where,  since  the 
publication  of  the  story,  the  same 
title  has  been  twice  used  on  other 
photoplays.  International  Film  Serv- 
ice Go.  V.  Associated  Producers 
(1921)  273  Fed.  585. 

The  use  as  a  title  for  a  photoplay 
of  the  title  to  a  successful  stage  play 
is  unfair  competition,  although  the  two 
plays  are  dissimilar.  Klaw  v.  General 
Film  Co.  (1915)  154  N.  Y.  Supp.  988, 
affirmed  without  opinion  in  (1915)  171 
App.  Div.  945,  156  N.  Y.  1128. 

And  the  proprietor  of  a  photoplay  is 
entitled  to  enjoin  the  use  of  the  same 
title  for  another  photoplay.  Dickey  v. 
Metro  Pictures  Corp.  (1917)  164  N.  Y. 
Supp.  788. 

The  author  of  a  play  entitled 
"Happiness"  may  enjoin  the  use  of  the 
same  title  for  a  photoplay.  Manners 
V.  Triangle  Film  Corp.  (1917)  244  Fed. 
293.  But  this  decision  was  reversed 
in  (1917)  159  C.  C.  A.  395,  247  Fed. 
301,  on  the  ground  that  the  complain- 
ant, whose  one-act  play  had  been  pro- 
duced only  at  seven  matinee  perform- 
ances, had  not  used  the  title  so  ex- 
tensively as  to  give  it  a  secondary 
signification;  it  being  further  held 
that  the  fact  that  the  complainant  had 
announced  his  intention  thereafter  to 
produce  a  three-act  play  und«r  the 
same  title  created  no  monopoly  in  the 
name  which  did  not  then  exist. 

The  use  of  the  word  "Charity"  as 
the  title  for  a  play,  in  good  faith,  does 
not  infringe  upon  the  rights  of  one 
who  has  given  that  name  to  a  differ- 
ent play.  Isaacs  v.  Daly  (1874)  7 
Jones  &  S.  (N.  Y.)  51L 

In  Frohman  v.  Pay  ton  (1901)  34 
Misc.  276,  68  N.  Y.  Supp.  849,  one  hav- 
ing the  exclusive  right  to  present  a 
well-known  play  called  "L'Aiglon," 
which  had  achieved  unusual  success, 
was  entitled  to  enjoin  the  use  of  the 
same  name  for  a  different  play,  where 
it  was  to  be  inferred  that  the  defend- 
ant's purpose  in  appropriating  such 
name  was  to  secure  to  himself  the 
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tion. 

d.  /m<(at<on  o/  title. 

The  owner  of  the  motion  picture 
rights  in  a  play  entitled  "Blind 
Youth,"  which  as  a  photoplay  had 
attained  wide  popularity,  is  entitled 
to  restrain  the  production  of  a  motion 
picture  play  under  the  name  of  "The 
Blindness  of  Youth,"  which  was  adapt- 
ed from  another  play  having  9  differ- 
ent name.  National  Picture  Theatres 
V.  Foundation  Film  Corp.  (1920)  266 
Fed.  208. 

In  Hopkins  Amusement  Co.  v.  Froh- 
man  (1903)  202  111,  541,  67  N.  E.  391, 
affirming  (1902)  103  111.  App.  613,  it 
was  held  that  the  complainant  who 
had  acquired  from  the  authors  the  ex- 
clusive right  to  produce  a  drama 
entitled  "Sherlock  Holmes,"  dealing 
with  the  adventures  of  a  character  of 
that  name  concerning  whom  one  of  the 
co-authors  had  written  various  detec- 
tive stories,  was  entitled  to  enjoin  the 
production  of  an  inferior  play  of  a 
similar  character  under  the  name 
"Sherlock  Holmes,  Detective,"  the 
court  saying:  "The  decree  is  to  be 
sustained,  not  upon  the  principal 
theory  upon  which  the  bill  was 
framed,  that  the  appellee  has  an  ex- 
clusive property  right  in  the  name 
'Sherlock  Holmes'  as  a  trademark,  but 
upon  the  ground  that  it  appeared  from 
the  allegations  of  the  bill,  independ- 
ently of  any  of  the  allegations  with 
reference  to  the  alleged  trademark 
rights  of  the  appellee,  that  the  ap- 
pellant company  adopted  and  used  the 
words  'Sherlock  Holmes,  Detective,'  as 
the  name  of  the  play  intended  to  be  pro- 
duced by  it,  in  a  manner  calculated  to 
deceive  the  public  and  with  intent  to 
lead  the  public  to  believe  that  it  would 
perform  the  drama  which  the  appellee 
had  made  well  known  and  popular, 
and  thereby  not  only  to  deceive  the 
public  but  injure  the  appellee.  It  ap- 
peared from  the  allegations  of  the 
bill  that  the  appellant  company  gave 
to  the  drama  it  intended  to  produce 
the  title  of  'Sherlock  Holmes,  Detec- 
tive,' for  the  purpose  of  fraudulently 
and  intentionally  deceiving  the  pub- 
lic and  availing  itself  of  the  reputa- 
tion of  the  drama  of  the  appellee,  and 


public  a  greatly  inferior  drama  or  play, 
to  the  deception  of  the  public  and  the 
injury  of  the  appellee.  Equity  pro- 
vides a  remedy  to  prevent  such  unfair 
and  fraudulent  competition  among 
business  rivals,  in  any  and  all  lines 
of  legitimate  trade  and  business. 
Hopkins,  Unfair  Trade,  pp.  25,  32,  and 
many  cases  cited  in  the  notes,  among 
them  Goodyear's  India  Rubber  Glove 
Mfg.  Co.  v.  Goodyear  Rubber  Co. 
(1888)  128  U.  S.  598,  32  L.  ed.  535, 
9  Sup.  Ct.  Rep.  166.  We,  however,  do 
not  decide  or  concede  that  the  appellee 
has  a  trademark  right  or  property  in 
the  words  'Sherlock  Holmes.'" 

In  Frohman  v.  Miller  (1894)  8 
Misc.  379,  29  N.  Y.  Supp.  1109,  it  was 
held  that  the  owner  of  the  exclusive 
right  to  produce  a  play  called  "Char- 
ley's Aunt"  was  not  entitled  to  enjoin 
the  use  of  the  title  "Charley's  Uncle" 
for  another  play,  the  court  saying: 
"It  cannot  be  urged  that  the  plaintiff, 
even  if  he  had  copyrighted  the  title 
'Charley's  Aunt,'  could  have  extended 
his  right  to  literary  protection  to  all 
the  relatives  of  Charley's  family;  for 
it  must  have  been  known  to  the  plain- 
tiff that  this  Charley,  like  every  other 
individual,  was  apt  not  only  to  have 
aunts,  but  uncles,  brothers,  sisters, 
cousins,  and  perhaps  a  mother-in-law 
and  a  grandfather.  Nor  would  it  be 
seriously  contended  that,  by  adopting 
'Charley's  Aunt'  as  the  title  to  his 
play,  he  monopolized  the  right  to  all 
the  other  relatives.  It  may  be,  and 
likely  is,  that  the  defendants,  appre- 
ciating the  great  success  of  'Charley's 
Aunt,'  had  the  idea  that  other  mem- 
bers of  Charley's  family  might  be 
equally  popular  with  the  public,  and 
hence  adopted  the  name  of  'Charley's 
Uncle'  that  they  might  gain  a  part  of 
the  popularity  that  the  aunt  had  en- 
joyed. It  may  also  be  true  that,  by 
putting  'Charley's  Uncle'  before  the 
public,  the  public  will  tire  of  Charley's 
family,  and,  their  claim  to  favor  thus 
running  to  ground,  the  plaintiff  may 
be  injured.*  But  that  is  one  of  the 
risks  that  every  author  must  take, 
and  for  which  he  may  be  without  a 
remedy.  There  are  many  cases  in  the 
books  where  persons  who  have  built 
up  a  reputation  in  one  business  have 


been  materially  injured  by  others  of 
a  similar  name  engaging  in  the  same 
business,  and  yet  the  courts  have 
never  been  able  to  furnish  any  suit- 
able remedy." 

There  is  no  unfair  competition  be- 
tvireen  a  photoplay  entitled  "The  House 
of  a  Thousand  Candles"  and  a  photo- 
play entitled  "The  House  of  a  Thou- 
sand Scandals,"  the  plays  them- 
selves being  entirely  dissimilar,  the 
respective  titles  being  in  some  sense 
descriptive  of  the  plays  and  indicative 
of  the  difference  in  the  plots,  and 
there  being  nothing  in  the  advertising 
tending  to  show  or  suggest  that  de- 
fendant's play  is  in  any  way  similar  to 
plaintiff's  play.  Selig  Polyscope  Co. 
V.  Mutual  Film  Corp.  (1918)  169  N.  Y. 
Supp.  369,  affirmed  without  opinion  in 
(1918)  183  App.  Div.  882,  169  N.  Y. 
Supp.  1113. 

The  producer  of  a  successful  play 
produced  in  France  under  the  title  of 
"Les  Deux  Orphelines,"  and  in  the 
United  States  under  the  title  of  "The 
Two  Orphans,"  is  entitled  to  enjoin 
the .  use  of  the  title  "Les  Deux  Or- 
phelines, or  "The  Two  Orphans,"  for 
a  play  translated  from  the  French  en- 
titled "Les  Orphelines  de  la  Charit6." 
Shook  v.  Wood  (1875)  32  Phila.  Leg. 
Int.   (Pa.)  264,  10  Phila.  373. 

4.  Scenes  and  incidents. 

The  common-law  rights  of  the  owner 
of  a  manuscript  play  are  infringed  by 
the  exhibition,  by  means  of  motion  pic- 
tures, of  the  scenes  or  incidents  of 
such  play.  O'Neill  v.  General  Film 
Co.  (1915)  152  N.  Y.  Supp.  599,  af- 
firmed in  (1916)  171  App.  Div.  854, 
157  N.  Y.  Supp.  1028;  Selig  Polyscope 
Co.  v.  Unicorn  Film  Service  Corp. 
(1917)  163  N.  Y.  Supp.  62. 

j.  As  to  newspapers,  trade  publications, 
magazines,    and  other  periodicals. 

Upon  the  dissolution  of  a  partner- 
ship in  the  business  of  publishing  a 
newspaper;  the  partner  retiring  from 
the  company  business  may  establish 
another  paper  devoted  to  the  same  ob- 
ject, where  the  two  papers  are  readily 
distinguishable  in  appearance.  Day- 
ton V.  Wilkes  (1859)  17  How.  Pr.  (N. 
Y.)   510. 

In  Hogg  V.  Kirby  (1803)  8  Ves.  Jr. 
215,  32  Eng.  Reprint,  336,  7  Revised 


Rep.  30,  it  was  held  to  be  unfair  com- 
petition for  one  in  whose  name  a  peri- 
odical magazine  had  been  published, 
to  publish,  upon  discontinuance  of  the 
arrangement,  a  magazine  of  similar 
appearance  and  purporting  to  be  a 
continuance  of  the  former,  under  a 
similar  title,  with  the  addition  of  the 
words  "New  Series  Improved." 

The  proprietor  of  the  "Edinburgh 
Philosophical  Journal"  was  held  en- 
titled in  A.  Constable  &  Co.  v.  Brew- 
ster (1824)  3  Shaw  (Scot.)  152,  to  be 
entitled  to  restrain  the  publication  of 
a  work  under  the  title  of  "New  Series 
of  the  Edinburgh  Philosophical  Jour- 
nal." 

In  Investor  Pub.  Co.  v.  Dobinson 
(1896)  72  Fed.  603,  a  complaint  alleg- 
ing that  the  plaintiff,  a  corporation, 
had  been  engaged  in  publishing  a 
weekly  trade  and  financial  journal 
named  "United  States  Investor,"  which 
had  become  widely  and  favorably 
known,  that  the  defendant  had  begun 
the  publication  of  a  similar  journal 
in  the  city  of  Los  Angeles,  California, 
under  the  name  of  "The  Investor,"  and 
was  printing  at  the  head  of  its  edito- 
rial columns  the  words  "Published  by 
the  Investor  Publishing  Csmpany, 
Inc.,"  the  same  as  complainant's  cor- 
porate name,  and  has  thereby  diverted 
trade  belonging  to  the  complainant, 
that  this  similarity  in  the  names  has 
produced  ^reat  confusion  in  complain- 
ant's business,  and  is  depriving  him 
of  the  benefits  of  the  reputation  ac- 
quired by  his  publication,  and  alleging 
the  probability  of  further  injury — was 
held  good  upon  a  general  demurrer; 
but,  as  it  appeared  upon  the  hearing 
of  the  case  in  (1897)  82  Fed.  56,  that 
the  typographical  devices,  forms,  and 
appearances  of  the  two  journals  were 
wholly  dissimilar,  and  that  defend- 
ant's paper,  "The  Investor,"  had  as  a 
subtitle,  "The  Financial  Guide  of 
Southern  California  and  Weekly  Jour- 
nal of  Finance,  Insurance,  and  Trade," 
and  was  dated  as  from  Los  Angeles, 
California,  and  that  the  statement  that 
it  was  published  by  the  Investor  Pub- 
lishing Company  had  been  discon- 
tinued, and  that  no  injury  or  dam- 
ages of  any  kind  had  been  sustained 
by  the  plaintiff,  the  bill  was  dismissed. 
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In  Gannert  t.  Rupert  (1904)  62  G. 
C.  A.  694,  127  Fed.  962,  reversing 
(1902)  119  Fed.  221,  it  was  held  that 
the  publishers  of  a  monthly  periodical 
of  extensive  circulation,  called  "Com- 
fort," had  acquired  a  right  to  the  use 
of  such  title  which  was  infringed  by  a 
magazine  called  "Home  Comfort,"  sell- 
ing at  a  different  price  and  having  a 
different  appearance,  even  though  the 
proof  failed  to  show  deception,  con- 
fusion, or  injury  to  any  marked  ex- 
tent. 

In  Vogue  Co.  v.  Brentano's  (1919) 
261  Fed.  420,  it  was  held  that  the 
rights  of  the  publisher  of  a  fashion 
periodical  by  the  name  "Vogue," 
which,  in  addition  to  the  presentation 
of  fashions  gave  space  to  other  sub- 
jects, were  infringed  by  a  publication 
bearing  the  title  of  "La  Vogue 
Parisienne,"  although  the  latter  pub- 
lication differed  materially  in  size  and 
appearance  from  that  of  complainant, 
sold  for  a  much  larger  price,  and  re- 
lated entirely  to  fashions,  and  was  in- 
tended to  be  primarily  a  trade  pub- 
lication. 

The  rights  of  a  publisher  of  a 
monthly  periodical  called  "Photoplay 
Magazine"  are  infringed  by  the  pub- 
lication of  a  periodical  of  similar  char- 
acter, called  the  "Photoplay  Journal," 
where  it  appears  that  the  similarity 
of  title  has  been  productive  of  con- 
fusion of  the  public  mind,  although 
there  is  no  similarity  in  shape,  size, 
general  appearance,  and  color  scheme, 
and  no  intention  to  pass  off  defend- 
ant's publication  for  that  of  the  plain- 
tiff. Photoplay  Pub.  Co.  v.  La  Verne 
Pub.  Co.  (1921)  269  Fed.  730. 

In  Powell  V.  Valentine  (1920)  106 
Kan.  645,  189  Pac.  163,  it  appeared 
that  a  newspaper,  the  full  name  of 
which  was  "The  Coffeyville,  Kan. 
Sun,"  but  which  was  published  under 
the  caption,  printed  in  boldfaced  type 
about  an  inch  in  height,  "The  Sun," 
the  words  being  separated  by  an  or- 
natnental  vignette  showing  the  rays  of 
a  rising  sun,  and,  in  the  center,  the 
congested  district  of  a  thriving  town, 
with  the  words  "Coffeyville,  Kan.,"  in 
small,  neat  type  encircling  the  bottom, 
was  consolidated  with  another  paper 
and  its  publication  discontinued,  that 


soon  after  another  publisher,  who 
theretofore  had  been  publishing  a 
paper  for  free  distribution,  called  the 
"Earth,"  commenced  the  publication 
of  a  new  morning  paper,  the  full  title 
of  which  was  "The  Morning  Sun  and 
the  Daily  Earth,"  in  the  caption  of 
which  the  prominent  words  were  "The 
Sun,"  the  word  "Morning"  being  dis- 
cernible only  by  close  scrutiny  of  a 
vignette  roughly  similar  to,  but  not 
nearly  so  elaborate  as,  that  of  the  old 
paper's  device,  and  the  words  "and 
the  Daily  Earth"  being  printed  be- 
neath the  main  caption  in  common 
brevier  or  bourgeois  type.  It  was  held 
that  notwithstanding  the  fact  that  the 
salutatory  of  the  new  paper  announced 
that  it  was  not  the  successor  of  the 
earlier  paper,  or  connected  with  it, 
the  adoption  of  the  name  of  "The  Sun" 
constituted  an  unfair  trade  practice 
which  would  be  enjoined,  it  being 
highly  probable  that,  should  it  be  con- 
tinued, a  substantial  amount  of  the 
business  built  up  by  the  proprietor  of 
the  former  paper  would  be  unfairly  di- 
verted to  the  new  publication. 

A  newspaper  entitled  "The  New 
York  National  Advocate"  does  not  un- 
fairly compete  with  the  "National  Ad- 
vocate." Snowden  v.  Noah  (1825) 
Hopkins,  Ch.  (N.  Y.)  347,  14  Am.  Dec. 
547. 

The  publication  of  a  paper  under 
the  name  of  "New  Era"  does  not  un- 
fairly compete  with  the  "Democratic- 
Republican  New  Era,"  where,  al- 
though the  two  words  of  the  title, 
which  are  in  Roman  capitals,  are  the 
same  in  both  cases,  they  are  accom- 
panied by  different  devices.  Bell  v. 
Locke  (1840)  8  Paige  (N.  Y.)  75,  34 
Am.  Dec.  371. 

The  rights  of  the  publishers  of  the 
"National  Police  Gazette"  are  in- 
fringed by  the  publication  of  a  paper 
called  "The  United  States  Police 
Gazette,"  which  simulates  its  general 
character  and  appearance.  Matsell  v. 
Flanagan  (1867)  2  Abb.  Pr.  N.  S. 
(N.  Y.)  459. 

The  rights  of  the  publisher  of  a 
Spanish  newspaper  the  name  of  which 
has  been-  changed  from  "La  Cronica" 
to  "El  Cronisca" — ^the  one  meaning  the 
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"Chronicle"  and  the  other  the  "Chron- 
icler"— are  not  infringed  by  the  pub- 
lication of  a  newspaper  under  the  name 
of  "La  Cronica,"  where  there  is  no 
such  manifest  similarity  in  the  general 
appearance,  either  in  the  formation 
of  the  words  or  the  character  of  the 
type  employed  in  printing,  that  a 
reader  would  be  likely  to  mistake  one 
for  the  other.  Stephens  v.  De  Conto 
(1868)  4  Abb.  Pr.  N.  S.  (N.  Y.)  47,  7 
Robt.  343. 

The  rights  of  the  publisher  of  vari- 
ous pictorial  periodicals,  all  known  as 
"Prank  Leslie's,"  are  not  infringed  by 
the  publication  by  his  son  of  a  journal 
called  "Frank  Leslie's  Jr.,  Sporting  & 
Dramatic  Times,"  such  paper  being 
distinguished  from  the  publications 
of  the  father  by  the  circumstance  that 
the  father  had  never  published  any 
journal  of  such  description,  and  by  the 
suffix  "Jr."  in  the  title.  England  v. 
New  York  Pub.  Co.  (1878)  8  Daly  (N. 
Y.)  875. 

The  rights  of  a  publisher  of  a  trade 
journal  called  "The  American  Grocer," 
commonly  known  as  "The  Grocer," 
are .  encroached  upon  by  a  paper  of 
similar  character  called  "The  Grocer." 
American  Grocer  Pub.  Asso.  v.  Grocer 
Pub.  Co.  (1881)  25  Hun  (N.  Y.)  398. 

In  Forney  v.  Engineering  News  & 
Pub.  Co.  (1890)  57  Hun,  588,  32  N.  Y. 
S.  R.  1122,  10  N.  Y.  Supp.  814,  it  was 
held  that  the  publisher  of  a  periodical 
named  "The  Railroad  &  Engineering 
Journal,"  sometimes  called  "Fourney's 
Journal,"  or  "Fourney's  Railroad  Jour- 
nal," in  which  had  been  merged  "The 
American  Railroad  Journal"  and  "Van 
Nostrand's  Engineering  Magazine," 
was  not  entitled  to  enjoin  the  use  of 
the  words  "Railway  Journal,"  in  the 
title  of  the  "Engineering  News  & 
American  Railway  Journal,"  which 
was  usually  called  "The  Engineering 
News,"  in  the  absence  of  evidence 
tending  to  show  any  actual  confusion 
in  any  instance  from  the  claimed  simi- 
larity in  name,  while  the  title,  as 
printed,  instead  of  indicating  possibil- 
ity of  error  from  defendant's  use  of 
the  words  "Railway  Journal,"  rather 
show,  probable  confusion  and  mistake 
from  plaintiff's  use  of  the  term  "en- 
gineering." 


In  W.  J.  Johnston  Co.  v.  Electric 
Age  Pub.  Co.  (1891)  60  Hun,  578,  38 
N.  Y.  S.  R.  776,  14  N.  Y.  Supp.  803,  it 
was  held  that  the  publisher  -of  a  news- 
paper devoted  to  the  examination  of 
electrical  subjects,  under  the  name  of 
"The  Electrical  World,"  was  not  en- 
titled to  injunctive  relief  against  the 
use  by  a  similar  publication  of  the 
name  "The  Electrical  Age,"  in  the  ab- 
sence of  any  evidence  to  show  that 
subscribers  or  purchasers  will  be  de- 
ceived, by  the  appearance  of '  the 
frontispiece  and  title  of  the  defend- 
ant's newspaper,  into  the  belief  that  it 
is  in  fact  the  plaintiff's  publication. 

In  Commercial  Advertiser  Asso.  v. 
Haynes  (1898)  26  App.  Div.  279,  49 
N.  Y.  Supp.  938,  it  was  held  that  the 
publishers  of  a  daily  evening  news- 
paper devoted  to  general  news  and 
sold  at  2  cents  a  copy,  named  "The 
Commercial  Advertiser"  and  popular- 
ly known  as  the  "Commercial,"  or 
"The  New  York  Commercial,"  were  not 
entitled  to  enjoin  the  use  of  the  words 
"New  York  Commercial"  as  a  title  for 
a  daily  newspaper  which  confined  it- 
self to  commercial,  financial,  trade, 
and  shipping  news,  and  which  was 
published  at  5  cents  a  copy,  where  the 
differences  in  the  physical  appearance 
of  the  twoN^apers  were  so  marked  and 
distinctive  that  no  possibility'  of  con- 
fusion could  arise,  and  where,  though 
it  was  possible  that  some  slight  con- 
fusion might  arise  until  the  character 
of  the  two  publications  should  be 
clearly  understood  by  newspaper 
writers  and  advertisers,  the  only  in- 
jury inferable  from  the  facts  stated 
was  possible  injury  to  the  defendant. 

In  Motor  Boat  Pub.  Co.  v.  Motor 
Boating  Co.  (1907)  57  Misc.  108,  107 
N.  Y.  Supp.  468,  it  was  held  that  a 
publisher  of  a  magazine  called  "The 
Motor  Boat"  was  not  entitled  to  a 
temporary  injunction  against  the  pub- 
lication and  sale  of  the  "Motor  Boat- 
ing Magazine,"  where  the  circulars 
and  announcements  sent  out  by  the 
defendant  plainly  showed  that  their 
publication  was  an  entirely  new  one, 
and  the  form  of  subscription  cards 
used  by  both  companies  was,  in  its 
general  features,  one  common  to.  a 
great  many  other  concerns,  and  ihe 
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other  in  dimensions  only,  the  coloring 
and  general  design  of  the  cover  be- 
ing so  different  that  nobody  could  ever 
mistake  the  one  publication  for  the 
other. 

In  S'.  T.  Taylor  Co.  v.  Nast  (1915) 
154  N.  Y.  Supp.  982.  it  was  held  that 
the  publishers  of  a  periodical  dealing 
with  styles  and  fashions  in  women's 
apparel,  which  for  sixty  years  had 
borne  the  title  "Le  Bon  Ton,"  and  was 
popularly  known  simply  by  the  name 
"Bon  Ton,"  were  entitled  to  enjoin  the 
publication  and  sale  of  a  periodical  of 
the  same  character  under  the  name 
"Gazette  de  Bon  Ton,"  although  the 
two  publications  were  essentially  dif- 
ferent in  price,  form,  and  type,  where 
both  were  seeking  the  same  class  of 
patronage  and  looking  to  the  same 
classes  of  persons  for  their  advertis-' 
ing. 

The  name  "The  Northwest  News," 
as  the  title  of  a  weekly  newspaper, 
does  not  infringe  the  title  of  a  weekly 
newspaper  published  in  the^ame  city, 
called  "The  New  Northwest."  Duni- 
way  Pub.  Co.  v.  Northwest  Printing  & 
Pub.  Co.  (1884)  11  Or.  322,  8  Pac. 
283. 

In  Suburban  Press  v.  Philadelphia 
Suburban  Pub.  Co.  (1910)  227  Pa.  148, 
75  Atl.  1087,  affirming  (1909)  18  Pa. 
Dist.  R.  997,  it  was  held  that  the  pub- 
lisher of  a  magazine  named  "Subur- 
ban Life"  was  entitled  to  an  injunc- 
tion against  the  use  by  a  magazine 
subsequently  begun,  of  the  words 
"Philadelphia  Suburban  Life,"  where 
it  was  found  that  the  latter  magazine 
bore  a  striking  resemblance  to  that 
published  by  the  complainant  in  size, 
style,  character  of  paper,  illustrations, 
and  printing  matter,  and  in  the  gen- 
eral scheme  of  the  title-page,  and  that 
the  similarity  was  the  result  of  design, 
and  not  of  accident. 

In  Clement  v.  Maddick  (1859)  1 
Giif.  98,  65  Eng.  Keprint,  841,  6  Jur. 
N.  S.  592,  it  was  held  that  the  pub- 
lisher of  a  newspaper  called  "Bell's 
Life"  was  entitled  to  enjoin  the  use 
of  any  name  in  which  the  words  "Bell's 
Life"  should  form  a  part,  though  used 
in  conjunction  with  other  words. 

In  Ingram  v.  Stiff  (1859)  5  Jur.  N. 
19  A.L.R.— 62. 


fused  to  dissolve  a  temporary  injunc- 
tion against  one  who  had  sold  a  week- 
ly periodical  called  "The  London 
Journal,"  containing  tales  and  ro- 
mances, and  had  covenanted  with  the 
purchaser  not  to  engage  or  be  con- 
cerned in  the  publishing  of  any  week- 
ly periodical  of  a  similar  nature,  or 
commit  any  act  or  default  which  might 
tend  to  lessen  or  diipinish  the  sale  or 
circulation  of  the  said  periodical,  re- 
straining him  from  publishing  a  daily 
newspaper  under  the  title  of  "The 
London  Daily  Journal."  This  case  has 
sometimes  been  regarded  as  one  of 
breach  of  covenant,  rather  than  as  an 
instance  of  unfair  competition. 

In  Prowett  v.  Mortimer  (1856)  2 
Jur.  N.  S.  (Eng.)  414,  4  Week  Rep. 
519,  it  was  held  that  the  proprietor  of 
a  weekly  newspaper  called  "The 
Britannia,"  and  incorporated  with  an- 
other paper  called  "The  John  Bull" 
under  the  title  of  "The  John  Bull  A 
Britannia,"  was  entitled  to  enjoin  the 
publication  of  a  purported  continua- 
tion of  "The  Britannia"  called  "The 
True  Britannia." 

In  Bradbury  v.  Beeton  (1869)  89 
L.  J.  Ch.  N.  S.  (Eng.)  57,  21  L.  T.  N. 
S.  323,  18  Week.  Rep.  33,  it  was  held 
that  the  right  of  the  publishers  of  a 
weekly  comic  periodical  called 
"Punch"  were  not  infringed  by  the 
adoption  by  a  rival  of  the.  same  size 
and  somewhat  similar  appearance,  but 
having  a  different  cover,  of  the  name 
"Punch  and  Judy,"  where  the  latter 
was  sold  at  a  less  price  than  the  for- 
mer, notwithstanding  it  appeared  that 
there  was  another  similar  periodical 
called  "J«dy,"  so  that  there  was  a 
possibility  that  the  public  might  be- 
lieve that  the  two  had  been  amalga- 
mated. 

In  Cowen  v.  Hulton  (1882)  46  L.  T. 
N.  S.  (Eng.)  897  it  was  held  that  the 
publisher  of  a  newspaper  called  "The 
Newcastle  Daily  Chronicle,"  could  not, 
although  it  was  commonly  known  as 
"The  Chronicle,"  enjoin  the  use  of  the 
word  "Chronicle"  by  another  news- 
paper called  the  "Sporting  Chronicle," 
the  appearance  and  contents  of  the 
two  papers  being  so  dissimiliar  as  to 
render  it  unlikely  that  a  person  would 
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mistake  the  defendant's  for  that  of  the 
plaintiffs. 

In  Walter  v.  Enunott  (1885)  54  L.  J. 
Ch.  N.  S.  (Eng.)  1059,  53  L.  T.  N.  S. 
437,  it  was  held  that  an  interlocutory 
injunction  was  properly  denied  in  a 
suit  by  the  publishers  of  a  triweekly 
called  "The  Mail,"  made  up  of  matter 
originally  appearing  in  the  London 
Times,  and  intended  to  circulate  prin- 
cipally outside  of  London,  and  sold  at 
the  price  of  twopence,  against  the  use 
of  the  word  "Mail"  by  "The  Morning 
Mail,"  a  London  daily  morning  paper 
sold  for  a  halfpenny. 

There  is  no  unfair  competition  with 
a  morning  newspaper  called  the 
"Morning  Post,"  in  the  adoption  as  the 
name  for  an  evening  paper  of  the  title 
"Evening  Post."  Borthwick  v.  Eve- 
ning Post  (1888)  L.  R.  37  Ch.  Div. 
(Eng.)  449,  57  L.  J.  Ch.  N.  S.  406,  58 
L.  T.  N.  S.  252,  36  Week.  Rep.  434. 

In  Reeve  v.  O'Meara  (1888)  Ir.  L. 
R.  21  Eq.  216,  it  was  held  that  the  pub- 
lishers of  "The  Grocer  &  Oil  Trade 
Review,"  generally  described  and  com- 
monly known  as  "The  Grocer,"  were 
entitled  to  restrain  the  use  of  the  term 
"Grocer"  as  the  first  or  principal  part 
of  the  title  of  another  paper,  although 
such  paper  was  intended  to  repre- 
sent and  advocate  the  interests  of  a 
different  branch  of  the  trade. 

A  weekly  penny  paper  called 
^'Everybody's  Weekly"  does  not  unlaw- 
fully compete  with  a  shilling  monthly 
magazine  called  "Everybody's  Maga- 


zine." Ridgway  Go.  v.  Amalgamated 
Press  (1911)  28  Times  L.  R.  (Eng.) 
149,  29  Rep.  Fat.  Gas.  130. 

The  proprietors  of  a  magazine  called 
"Monthly  Magazine  of  Fiction"  can- 
not enjoin  the  publication  of  another 
magazine  called  "Cassell's  Magazine 
of  Fiction  and  Popular  Literature," 
there  being  no  proof  of  confusion  be- 
tween the  two,  or  any  probability 
thereof.  William  Stevens  v.  Cassell 
&  Co.  (1913)  29  Times  L.  R.  (Eng.) 
272,  30  Rep.  Pat.  Gas.  199. 

The  rights  of  the  publishers  of  a 
newspaper  called  "The  Commercial 
Traveler  and  Mercantile  Journal," 
generally  known  as  "The  Commercial 
Traveler,"  and  frequently  spoken  of 
simply  as  "The  Traveler,"  are  in- 
fringed by  the  publication  of  a  paper 
of  the  same  kind  under  the  name  of 
"The  Traveler."  Carey  v.  (Joss  (1886) 
11  Ont  Rep.  619. 

One  who,  for  six  or  seven  years,  had 
published  a  journal  devoted  to  the  in- 
terests of  booksellers  in  Canada, 
called  "Ihe  Canadian  Bookseller  and 
Library  Journal,"  is  entitled  p)  en- 
join the  adoption  by  another  period- 
ical, which  had  been  in  existence 
about  eleven  years  under  a  different 
name,  of  the  name  of  the  "Canada 
Bookseller  and  Stationer,"  the  princi- 
pal words  in  the  two  titles  being  prac- 
tically identical.  Rose  v.  McLean 
Pub.  Co.  (1897)  24  Ont.  App.  Rep.  240, 
reversing  (1895)  27  Ont.  Rep.  325. 

E.  S.  0. 
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ALABAMA  GREAT  SOUTHERN  RAILROAD  COMPANY 

V. 

J.  L.  WOOD. 

Alabama  Supreme  Courts  fune  SO,  19Si, 

(_  Ala.  — ,  90  So.  502.) 

Evidence  —  value  of  parking  cars. 

1.  A  railroad  company  which  agrees  to  park  the  cars  of  a  showman  on 
its  sidetracks  in  a  city  for  a  period  of  time  may  show,  in  an  action  to 
enforce  compensation  for  the  service,  the  reasonable  value  of  the  service 
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filed  a  schedule  for  such  service  with  the  railroad  commission. 
\,See  note  on  this  question  beginning  on  page  982.] 


Carrier  —  contract  for  special  cmn- 
pensation  —  parking  cars. 

2.  A  common  carrier  may  contract 
for  special  compensation  for  the  ren- 
dition of  service  which,  although  not 
ultra  vires,  it  has  a  right  to  refuse 
to  perform. 
Mandamus  —  to  compel  railroad  to 

park  cars. 

8.  Mandamus  will  not  lie  to  compel 


a  railroad  company  to  park  cars  of  a 
showman  upon  its  sidetracks  in  a  city. 
Railroads  —  statutory  provision  — ' 

charge  for  parking  show  cars. 

4.  Statutory  provisions  for  compen- 
sation for  tracks  and  car  service  or 
rental  by  railroad  companies,  and  for 
switching  and  terminal  service,  do  not 
apply  to  track  rental  for  the  parking 
of  cars  of  a  showman. 


Petition  lor  a  writ  of  certiorari  to  review  and  revise  a  judgment  of 
the  Court  of  Appeals  rendered  on  defendant's  appeal  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County  (Gwynn,  J.)  in  favor  of  plaintiff 
in  an  action  brought  to  recover  money  paid  by  him  to  defendant  for 
parking  cars.    Writ  granted  and  judgment  reversed. 

The  f  aclis  are  stated  in  the  opinion  of  the  court. 

Messrs.  Smitli,  Wilkinson,  &  Smith,     v.  Old  Colony  R.  Co.  156  Mass.  506. 


for  defendant : 

Defendant,  in  permitting  the  park- 
ing of  the  cars  on  its  sidetrack,  was 
not  acting  &&  a  common  carrier,  and 
had  the  right  to  allow  the  parking  of 
the  cars  for  a  consideration,  without 
filing  any  tariff  for  same  with  the  rail- 
road commission  of  Alabama. 

Baltimore  &  0.  S.  W.  R.  Co.  v. 
Voight,  176  U.  S.  498,  44  L.  ed.  560, 
20  Sup.  Ct.  Rep.  385;  Memphis  &  L.  R. 
R.  Co.  V.  Southern  Exp.  Co.  117  U.  S. 
1,  29  L.  ed.  791,  6  Sup.  Ct.  Rep.  542, 
628;  Chicago,  M.  &  St  P.  R.  Co.  v. 
Wallace,  30  L.R.A.  161,  14  C.  C.  A. 
257,  24  U.  S.  App.  589,  66  Fed.  506; 
Santa  Fe,  P.  &  P.  R.  Co.  v.  Grant  Bros. 
Constr.  Co.  228  U.  S.  177,  57  L.  ed. 
787,  33  Sup.  Ct.  Rep.  474;  Elliott, 
Railroads,  p.  1396;  Mt.  Vernon  Co.  v. 
Alabama  G.  S.  R.  Co.  92  Ala.  296,  8 
So.  687,  84  Ala.  173,  4  So.  356;  Ala- 
bama G.  S.  R.  Co.  V.  Grabfelder  &  Co. 
83  Ala.  200,  3  So.  ^32;  Kennedy  Bros, 
v.  Mobile  &  G.  R.  Co.  74  Ala.  430;  Col- 
lins v.  Alabama  G.  S.  R.  Co.  104  Ala. 
390,  16  So.  58;  Long  v.  Lehigh  Valley 
R.  Co.  65  C.  C.  A.  354,  130  Fed.  870; 
Kelly  v.  Malott,  67  C.  C.  A.  548,  135 
Fed.  74;  Blank  v.  Illinois  C.  R.  Co.  182 
111.  332,  55  N.  E.  332,  7  Am.  Neg.  Rep. 
41;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Keefer,  146  Ind.  31,  38  L.R.A.  93,  58 
Am.  St.  Rep.  348,  44  N.  E.  796;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Ma- 
honey,  148  Ind.  196,  40  L.R.A.  101,  62 
Am.  St.  Rep.  503,  46  N.  E.  917,  47  N. 
JEJ.  464,  2  Am.  Neg.  Rep.  335;  Hosmer 


81  N.  E.  652;  Peterson  v.  Chicago  & 
N.  W.  R,  Co.  119  Wis.  197,  100  Am.  St. 
Rep.  879,  96  N.  W.  532;  Robinson  v. 
St.  Johnsbury  &  L.  C.  R.  Co.  80  Vt. 
129,  9  L.R.A.(N.S.)  1249,  66  Atl.  814, 
12  Ann.  Cas.  1060. 

Messrs.  Huey  &  Welch,  for  plain- 
tiff: 

Any  railroad  company  failing  to 
prepare  and  file  schedules  of  all  rates, 
fares,  and  charges  for  transportation 
of  property  and  passengers,  is  pro- 
hibited from  charging  any  rates. 

Emerson  v.  Central  of  Georgia  R. 
Co.  196  Ala.  280,  L.R.A.1916F,  129,  72 
So.  120. 

Where  a  showman  carries  his  pri- 
vate cars,  in  which  he  lives  and  trans- 
ports his  show  and  outfit  over  a  line 
of  the  railroad  from  place  to  place, 
and  stays  on  the  sidetrack  of  the  com- 
pany during  his  stay  in  each  town, 
and  pays  it  for  hauling  him  from 
place  to  place,  and  the  company  has 
not  made  out  and  filed  a  schedule  of 
rates  for  charges  for  such  services  for 
standing  on  its  sidetrack  while  show- 
ing at  the  town,  as  required  by  the 
state  statutes,  it  cannot  legally  collect 
charges  for  such  services  or  use  of 
its  track,  and  if  the  showman  is  re- 
quired to  pay  such  charges  he  can  re- 
cover such  payment  back. 

Emerson  v.  Central  of  Georgia  R.  • 
Co.  supra;  Birmingham  Packing  Co. 
V.  Birmingham  Belt  R.  Co.  201  Ala. 
180,  77  So.  706. 
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company  to  haul  his  cars  from  town 
to  town  or  from  city  to  city,  and  then 
permits  such  cars  to  stand  on  the  side- 
track of  such  railroad  company  dur- 
ing his  stay,  the  charges  for  such 
services  are  charges  "for  tracks  and 
car  services,  or  rental,"  for  which  the 
railroad  company  cannot  collect,  un- 
less it  has,  prior  thereto,  filed  with  the 
railroad  commission  a  schedule  of  the 
tariffs  to  be  charged. 

Emerson  v.  Central  of  Georgia  R. 
Co.  supra. 

Thomas,  J.,  delivered  the  opinion 
of  the  court: 

In  Emerson  v.  Central  of  Geor- 
gia R.  Co.  196  Ala.  280,  284,  L.R.A. 
1916F,  120,  72  So.  120,  where  the 
statement  is  made  that  the  statute 
is  imperative  that  the  schedule  of 
established  rates,  fares,  and  charges 
must  be  filed  by  the  common  car- 
rier with  the  railroad  commission 
(Code,  §§  5521-5523,  inclusive), 
that  the  carrier  is  prohibited  from 
charging  any  other  rates  or  amounts 
than  those  specified  in  such  sched- 
ules of  joint  rates  as  may  from  time 
to  time  be  lawfully  in  force  (Code, 
§  5527),  and  may  not  discriminate 
'(§§  5531,  5532),  and  that  recovery 
may  be  had  for  overcharges,  penal- 
ties, and  forfeitures  (§§  5553- 
5555),  the  duty  of  a  common  carrier 
in  the  transportation  of  passengers 
and  property  was  the  subject  of  con- 
troversy. 

The  fpregoing  sections  of  the 
Code  have  an  appropriate  place  as 
a  part  of  article  6  (pages  1358  et 
seq.,  vol.  2),  providing  for  regu- 
lation of  railroads  and  common  car- 
riers, especially  regulation  of  the 
rates  that  may  be  charged  by  rail- 
roads as  common  carriers,  in  the 
transportation  of  passengers  and 
property. 

It  is  said  by  Mr.  Elliott,  in  his 
work  on  Railroads  (vol.  1,  2d  ed. 
§  642),  that  mandamus  will  not  lie 
against  a  railroad  compelling  the 
performance  of  a  service  or  an  act 
not  clearly  within  its  legal  duties 
as  a  common  carrier;  and  it  must 
appear  in  the  application  for  the 
writ  (1)  that  defendant  was  obligat- 


or service,  and   (2)  that  the  peti- 
tioner has  a  legal  right  to  demdnd 
the  performance.     Where  there  is 
a  right  of  refusal 
by  the  common  car-  tnci*f^i^e%mi 
rier  to  perform  the  ^'SK.""^?!" 
service  or  act,  there 
exists  the  right  of  contract  for  the 
performance  of  such  act  or  service 
(if  not  ultra  vires) ,  in  a  different  ca- 
pacity from  that  which  rests  upon 
it  as  such  common  carrier.    We  ap- 
prehend that  it  cannot  be  success- 
fully  maintained   that   mandamus 
would    lie    against  M«nii.mni.-to 
the  Alabama  Great  compel  railroad 
Southern     Railroad  *»"■"■"  «"• 
Company  as  a  common  carrier  tO 
compel  it  to  park  the  cars  of  ap- 
pellee for  the  period  indicated,  since 
such  parking  of  such  cars  is  not  a 
duty  it  must  discharge  on  applica- 
tion by  anyone  of  the  general  pub- 
lic, or  by  Mr.  J.  L.  Wood,  by  reason 
of  its  being  a  common  carrier. 

The  court  of  appeals  is  not  cor- 
rect in  the  observation  l^at  there 
"was  no  error  in  refusing  to  allow 
the  defendant  to  prove  that  the 
charge  made"  for  parking  of  the 
two  cars  in  question  for  forty-five 
days  was  a  reason- 
able charge  for  such  Jt^'^^r"'^'-'! 
service,  and  in  the 
observation  that  defendant  may  not 
show  the  reasonable  expense  to 
which  it  was  subject  or  incurred 
"in  moving  the  cars  from  place  to 
place  on  its  sidetracks,"  during  the 
forty-five  days  of  the  location  there- 
on. 

The  provisions  of  §  5522  of  the 
Code  of  1907,  "for  track  and  car 
service  or  rental,  and  for  switching, 
demurrage,  terminal,  and  transfer 
service,  and  for  rendering  any  other 
service  in  connection  with  the  trans- 
portation of  passengers  and  prop- 
erty," are  such  rentals  and  services 
as  are  to  be  charged  by  the  railroad 
company  in  its  capacity  as  a  com- 
mon carrier,  in  the  conduct  of  its 
business  and  in  the  discharge  of  fts 
duty  in  the  transportation  of  pas- 
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senders  and  freight,  and  do  not  ex- 
tend to  track  rent- 
I^'.'uTo"  yllro^i.    als  and  car  service 
•lun-ehnrev  foF    Of  the   nature  and 

parkins    .how  ^j^^^j    ^^^^   ^^^   g^^ 

ject  of  this  contro- 
versy. The  retaining  upon  its 
tracks  of  the  two  cars  of  Mr.  Wood 
for  a  period  of  forty-five  days  by  de- 
fendant, who  gave  permission  that 
Mr.  Wood,  his  family,  and  servants 
might  reside  therein  while  the  same 
stood  upon  its  tracks  for  such  time, 
was  no  j)art  of  defendant's  duties 
as  a  common  carrier,  and  could  not 
be  compelled  by  mandamus  against 
the  railroad. 

Analogous  authorities  are  to  the 
effect  that  there  are  services  and 
rentals  for  which  the  defendant 
railroad  company  is  not  liable  when 
not.  in  discharge  of  its  duty  as  a 
common  carrier.  Kennedy  Bros.  v. 
Mobile  &  G.  R.  Co.  74  Ala.  430;  Ala- 
bama G.  S.  R.  Co.  V.  Grabfelder  & 
Co.  83  Ala.  200,  3  So. '432;  Alabama 
G.  S.  R.  Co.  V.  Mt.  Vernon  Co.  84 
Ala.  173,  4  So.  356;  Mt.  Vernon  Co. 
V.  Alabama  G.  S.  R.  Co.  92  Ala.  296, 
8  So.  687;  Santa  Fe,  P.  &  P.  R.  Co. 
V.  Grant  Bros.  Constr.  Co.  228  U.  S. 
177,  57  L.  ed.  787,  33  Sup.  Ct.  Rep. 
474;  Baltimore  &  O.  S.  W.  R.  Co. 
V.  Voigt,  176  U.  S.  498,  44  L.  ed. 
560,  20  Sup.  Ct.  Rep.  385 ;  Memphis 
&  L.  R.  R.  Co,  V.  Southern  Exp.  Co. 
117  U.  S.  1,  29  L.  ed.  791,  6  Sup. 
Ct.  Rep.  542,  628;  4  Elliott,  Rail- 
roads, §  1396.  In  Alabama  G.  S.  R. 
Co.  V.  Mt.  Vernon  Co.  84  Ala.  173, 
4  So.  356,  and  St.  Louis  &  S.  F.  R. 
C6.  V.  Cavender,  170  Ala.  601,  605, 
54  So.  54,  and  Central  of  Georgia 
R.  Co.  v.  Sigma  Lumber  Co.  170  Ala. 
627,  54  So.  206,  Ann.  Cas.  1912D, 
965,  where  goods  were  delivered  to 
a  common  carrier  for  transporta-. 
tion,  but  no  shipping  directions 
were  given,  or  something  remained 
to  be  done  by  the  shippers,  it  was 
held  that  the  railroad  company  was 
not  liable  for  loss  or  damages  to  the 
goods  as  a  common  carrier,^-dis- 
tinguishing  between  the  duty  of  the 
company  as  a  common  carrier  and 
as  a  bailee.    The  cases  of  Alabama 
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G.  S.  R.  Co.  V.  Grabfelder  &  Co.  83 
Ala.  200,  3  So.  432,  Kennedy  Bros. 
V,  Mobile  &  G.  R.  Co.  74  Ala.  430, 
and  Collins  v,  Alabama  G.  S.  R.  Co. 
104  Ala.  390,  16  So.  140,  distinguish 
between  the  duty  of  the  railroad 
company  as  a  common  carrier  and 
that  as  a  warehouseman — ^that  the 
company  could  not  be  held  as  a  com- 
mon carrier  after  the  transporta- 
tion and  delivery  of  goods  in  its 
warehouse,  and  notice  given  to  con- 
signee, and  the  lapse  of  a  reason- 
able time  for  its  removal  by  the  con- 
signee. Louisville  &  N.  R.  Co.  v. 
Hestle,  200  Ala.  137,  75  So.  885; 
James  v.  Alabama  G.  S.  R.  Co.  202 
Ala.  640,  81  So.  582.  The  Federal 
authorities  cited  also  distinguish  the 
duties  of  a  railroad  company  as  a 
common  carrier  from  other  duties 
assumed  or  undertaken  to  be  dis- 
charged in  another  capacity.  That 
is  to  say,  where  the  right  to  contract 
for  the  performance,  in  a  different 
capacity  from  that  which  rests  upon 
the  railroad  company  as  a  public  or 
common  carrier,  is  not  ultra  vires, 
it  may  contract  for  the  doing  of 
such  act  or  the  discharge  of  such 
service  in  such  other  or  private  ca- 
pacity. Central  R.  &  Bkg.  Co.  v. 
Lampley,  76  Ala.  357,  52  Am.  Rep. 
334;  Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  129  U.  S.  397,  32 
L.  ed.  788,  9  Sup.  Ct.  Rep.  469; 
Memphis  &  L.  R.  R.  Co.  v.  Southern 
Exp.  Co.  117  U.  S.  1,  29  L.  ed.  791, 
6  Sup.  Ct.  Rep.  542,  628;  New  York 
C.  R.  Co.  V.  Lockwood,  17  Wall.  357, 
21  L.  ed.  627;  4  Elliott,  Railroads, 
2d  ed.  §  1396,  and  authorities  col- 
lected; L.R.A.1915A,  377,  note. 

It  follows  from  the  above  that 
there  was  error  in  overruling  de- 
fendant's motion  for  a  new  trial. 
The  writ  is  awarded;  the  judgment 
is  reversed,  and  the  cause  remanded 
to  the  court  of  appeals  for  further 
consideration  in  accordance  with 
this  opinion. 

Writ  granted,  and  reversed  and 
remanded. 

All  the  justices  concur. 

Petition  for  rehearing  denied  Oc- 
tober 6,  1921. 
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ANNOTATION. 

Necessity  of  filing  rates  for  services  which  carrier  is  not  bound  to  render  as  a 

common  carrier. 


I.  Interstate  carrier: 

a.  Rule  under  later  statutes,  982. 

b.  Rale  under  earlier  statutes,  985. 
JI.  Intrastate  carrier,  986. 

/.  Interstate  carrier. 

a.  Rule  under  later  itatutea. 
The  Interstate  Commerce  Act  as 
amended  by  the  Elkins  Act  and  sub- 
sequent acta  relating  to  rebating,  re- 
quires carriers  to  file  rates  for  inter- 
state transportation  with  the  Inter- 
state Commerce  Commission,  and 
makes  illegal  any  rebate,  concession, 
or  discrimination  in  respect  to  the 
transportation  of  property  in  inter- 
state commerce.  See  4  Fed.  Stat. 
Anno.  2d  ed.  406,  421).  Under  this 
legislation  it  has  been  held  that  a 
carrier  must  file  a  schedule  showiqg 
the  sei-vice,  or  allowance  for  the  serv- 
ice, in  order  to  make  valid  the  perform- 
ance of  any  service  by  the  carrier  inci- 
dental or  accessory  to  interstate  trans- 
portation by  it  as  a  common  carrier,  or 
to  make  valid  an  allowance  or  pay- 
ment by  the  carrier  to  the  shipper  for  ' 
such  service  when  performed  by  the 
latter.  Such  a  schedule  appears  to  be 
necessary  even  with  respect  to  an  in- 
cidental or  accessory  service  which 
the  carrier  is  not  bound  as  a  common 
carrier  to  perform.  Chicago  &  A.  R. 
Co.  v.  Kirby  (1912)  225  U.  S.  155,  56 
L.  ed.  103S,  82  Sup.  Ct.  Rep.  648;  Chi- 
cago &  A.  R.  Co.  v.  United  States 
(1907)  26  L.R.A.(N.S.)  551,  84  C.  C. 
A.  824,,  156  Fed.  558,  affirming  (1906) 
148  Fed.  646,  affirmed  without  opinion 
in  (1909)  212  U.  S.  568,  63  L.  ed.  653, 
29  Sup.  Ct.  Rep.  689;  Chicago,  St.  P. 
M.  &  O.  R.  Co.  V.  United  States  (1908) 
90  C.  C.  A.  211,  162  Fed.  835,  affirm- 
ing (1907)  151  Fed.  84;  Clegg  v.  St. 
Louis  &  S.  F.  R.  Co.  (1913)  122  C.  C. 
A.  273,  203  Fed.  971;  Engemoen  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  (1914) 
127  C.  C.  A.  426,  210  Fed.  896;  South- 
ern Cotton  Oil  Co.  V.  Central  of 
Georgia  R.  Co.  (1915)  142  C.  C.  A.  627, 
228  Fed.  335,  afiirming  (1913)  204  Fed. 
476;    Central   Yellow   Pine   Asso.   v. 


Vicksburg,  S.  &  P.  R.  Co.  (1904)  10 
Inters.  Com.'  Rep.  Fed.  193 ;  Shiel  v. 
Illinois  C.  R.  Co.  (1907)  12  Inters. 
Com.  Rep.  Fed.  210';  Priebe  v.  South- 
ern R.  Co.  (1917)  200  Ala.  81,  75  So. 
409 ;  Boston  &  M.  R.  Co.  v.  Great  Falls 
Mfg.  Co.  (1920)  —  N.  H.  — ,  111  Atl. 
691 ;  Bergin  v.  Missouri,  K.  &  T.  R.  Co. 

(1912)  —  Tex.  Civ.  App.  — ,  150  S. 
W.  1184. 

But  in  at  least  two  cases  a  service 
has  been  held  to  be  so  far  independent 
of  the  functions  of  a  carrier  as  to  dis- 
pense with  the  filing  of  a  rate  there- 
for. Sante  Fe,  P.  &  P.  R.  Co.  v.  Grant 
Bros.  Constr.  Co.  (1918)  228  U.  S.  177, 
57  L.  ed.  787,  33  Sup.  Ct.  Rep.  474, 
reversing  (1910)  13  Ariz.  186, 108  Pac. 
467;  Re  Railroad  Teleg.  Co.  (1906)  12 
Inters.  Com.  Rep.  Fed.  10. 
Ezpedlttona  transportation. 

Special  contracts  for  more  rapid 
transportation  than  railroad  compa- 
nies as  common  carriers  are  bound  to 
furnish  have  been  held  to  be  illegal,  in 
the  absence  of  regularly  filed  sched- 
ules for  such  transportation.  Chicago 
&  A.  R.  Co.  V.  Kirby  (1912)  225  U.  S. 
155,  66  L.  ed.  1033,  82  Sup.  Ct.  Rep. 
648;  Clegg  v.  St.  Louis  &  S.  F.  R.  Co. 

(1913)  122  C.  C.  A.  278,  203  Fed.  971; 
Engemoen  t.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  (1914)  127  C.  C.  A.  426,  210  Fed. 
896. 

In  Chicago  &  A.  R.  Co.  v.  Kirby 
(U.  S.)  supra,  a  shipper  of  a  carloAd 
of  horses*  sought  to  recover  damages 
for  the  breach  of  a  special  contract 
whereby  the  defendant  carrier  agreed 
to  deliver  the  horses  at  a  junction 
point  in  time  to  be  carried  by  a  fast 
stock  train  on  another  road.  In  hold- 
ing that  the  contract  was  invalid  and 
unenforceable,  the  court  said:  "The 
rates  furnished  the  defendant  in  error 
were  the  regularly  published  rates. 
Those  rates  and  schedules  did  not  pro- 
vide for  an  expedited  service,  nor  for 
transportation  by  any  particular  train. 
Neither  was  Kirby  required  to  pay  any 
other  or  higher  rate  for  the  promised 
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special  service,  by  which  his  car  was 
to  be  carried  so  as  to  be  attached  to 
the  fast  stock  special  and  carried  by 
it  to  New  York.  .  .  .  The  implied 
tLgteement  of  a  common  carrier  is  to 
carry  safely  and  deliver  at  destination 
within  a  reasonable  time.  It  is  other- 
wise when  the  action  is  for  a  breach  of 
a  contract  to  carry  within  a  particular 
time,  or  to  m^ke  a  particular  connec- 
tion, or  to  carry  by  a  particular  train. 
The  railroad  company,  by  its  contract, 
became  liable  for  the  consequence  of 
a  failure  to  transport  according  to  its 
terms.  Evidence  of  diligence  would 
not  excuse.  If  the  action  had  been 
for  the  common-law  carrier  liability, 
evidence  that  there  had  been  no  un- 
reasonable delay  would  be  no  answer. 
But  the  company,  by  entering  into  an 
agreement  for  expediting  the  ship- 
ment, came  under  a  liability  different 
and  more  burdensome  than  would  ex- 
ist to  a  shipper  who  made  no  such  spe- 
cial contract.  For  such  a  special  serv- 
ice and  higher  responsibility  it  might 
clearly  exact  a  higher  rate.  But  to 
do  so  it  must  make  and  publish  a  rate 
open  to  all.  This  was  not  done.  The 
shipper,  it  is  also  plain,  was  contract- 
ing for  an  advantage  which  was  not 
extended  to  all  others,  both  in  the  un- 
dertaking to  carry  so  as  to  give  him  a 
particular  expedited  service,  and  a 
remedy  for  delay  not  due  to  negli- 
gence. An  advantage  accorded  by  spe- 
cial agreement  which  affects  the  value 
of  the  service  to  the  shipper  and  its 
cost  to  the  carrier  should  be  published 
in  the  tariffs,  and  for  a  breach  of  such 
a  contract,  relief  will  be  denied,  be- 
cause its  allowance  without  such  pub- 
lication is  a  violation  of  the  act.  It  is 
also  illegal  because  it  is  an  undue  ad- 
vantage in  that  it  is  not  one  open  to 
all  others  in  the  same  situation." 
That  decision  was  followed  in  Cl«gg 
V.  St.  Louis  &  S.  F.  R.  Co.  (1913)  122 
C.  C.  A.  273,  203  Fed.  971,  wherein  it 
was  said :  "The  shipment  in  question 
was  an  interstate  commerce  shipment, 
and  the  parties  could  make  no  valid 
oral  agreement  with  reference  to  ex- 
pediting the  shipment,  unless  regular 
rates  had  been  established  and  pub- 
lished for  special  expediting,  and  no 


claim  was  made  that  any  such  rate 
had  been  established  and  published." 
So,  in  Engemoen  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  (Fed.)  Supra,  the  court 
said :  "If  the  contract  for  transporta- 
tion within  the  limited  time  was  not 
authorized  or  provided  for  by  the  de- 
fendant's published  tariffs,  it  was  void. 
Chicago  &  A.  R.  Co.  v,  Kirby  (U.  S.) 
supra.  But  the  invalidity  did  not  ap- 
pear on  the  face  of  the  pleadings,  and 
did  not  arise  from  mere  legal  presump- 
tion. It  was  a  matter  of  defense,  and 
rested  in  proofs  submitted  to  the  jury. 
Though,  notwithstanding  the  verdict, 
the  court  thought  the  defense  was 
made  out,  it  could  not  be  said  as  of 
law  that  the  proofs  at  a  second  trial 
would  be  the  same.  Under  such  cir- 
cumstances a  new  trial  should  have 
been  granted,  not  a  judgment  for  de- 
fendant contrary  to  the  verdict.  Slo- 
cum  V.  New  York  L.  Ins.  Co.  (1913) 
228  U.  S.  364,  57  L.  ed.  879,  33  Sup.  Ct. 
Rep.  523." 

Haulage,   traokage,   and  ferriase. 

It  is  illegal  for  a  carrier  to  make  an 
allowance  or  pay  for  haulage  by  a 
shipper  to  the  line  of  the  carrier  un- 
less the  regularly  filed  schedule  of 
tariffs  of  the  carrier  provides  for  such 
haulage.  Central  Yellow  Pine  Asso. 
V.  Vicksburg,  S.  &  P.  R.  Co.  (1904)  10 
Inters.  Com.  Rep.  (Fed.)  193.  In  that 
case  it  was  held  that  carriers  could  not 
make  an  allowance  to  lumber  compa- 
nies for  hauling  logs  to  their  mills  from 
points  not  on  the  carriers'  lines,  un- 
less the  allowance  appeared  in  the 
tariff  schedules  of  the  carriers. 

Likewise,  it  is  illegal  for  a  carrier  to 
pay  a  shipper  for  the  use  of  the  tatter's 
track,  where  no  allowance  for  trackage 
appears  in  the  carrier's  tariff  sched- 
ules. Chicago  &  A.  R.  Co.  v.  United 
States  (1907)  26  L.R.A.(N.S.)  551,  84 
C.  C.  A.  324,  156  Fed.  558,  affirming 
(1906)  148  Fed.  646,  affirmed  without 
opinion  in  (1909)  212  U.  S.  563,  53  L. 
ed.  653,  29  Sup.  Ct.  Rep.  689. 

So,  a  contract  for  ferry  service  by 
a  railroad  company  in  connection  with 
interstate  transportation  is  not  legal 
or  enforceable  unless  it  conforms  to  a 
provision  for  ferriage  in  the  regularly 
published   schedules   of  the  railroad 
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company.    Boston  &  M.  R.  Co.  v.  Great 
Falls  Mfg.  Co.  (1920)  —  N.  H.  — ,  111 
Atl.  691. 
Wlutrface  and  eleTstloa. 

A  carrier  is  not  permitted  to  pay  a 
shipper  for  the  wharfage  or  handling 
of  freight  unless  the  charges  therefor 
are  specified  in  a  duly  published  sched- 
ule of  tariffs.  Southern  Cotton  Oil 
Co.  V.  Central  of  Georgia  R.  Co.  (1915) 
142  C.  C.  A.  627,  228  Fed.  335,  af- 
firming (1913)  204  Fed.  471. 

And  to  be  legal,  an  agreement  by  a 
carrier  for  the  elevation  of  grain  re- 
ceived by  it  for  transportation  must 
conform  to  a  regularly  filed  tariff  re- 
lating to  grain  elevation.  Chicago,  St. 
P.  M.  &  0.  R.  Co.  V.  United  States 
(1908)  90  C.  C.  A.  211,  162  Fed.  835, 
affirming  (1907)  151  Fed.  84.  In  that 
case  it  appeared  that  the  defendant 
carrier  made  an  agreement  to  pay  the 
cost  of  the  elevation  of  grain  received 
by  it  for  shipment  to  a  lake  point,  and 
in  carrying  out  the  agreement  paid  to 
the  shipper  one  half  of  a  cent  per 
bushel  on  a  consignment  of  grain. 
Since  the  absorption  of  the  cost  of 
elevation  did  not  appear  in  the  sched- 
ules of  the  carrier  filed  with  the  In* 
terstate  Commerce  Conmiission,  it  was 
held  that  a  concession  was  made  to  the 
shipper  "whereby  the  property  was 
transported  at  a  less  rate  than  that 
named  in  the  tariffs  scheduled,"  and 
that  the  concession  rendered  the  car- 
rier liable  to  criminal  prosecution  un- 
der the  Elkins  Act.  With  respect  to 
the  contention  that  the  carrier  was  not 
under  a  duty  to  pay  elevation  charges, 
the  court  said :  "We  are  unable  to  see 
how  the  fact  that  no  duty  was  imposed 
upon  the  railway  company  under  its 
contract  with  the  shipper  to  pay  eleva- 
tion charges  incident  to  transferring 
the  grain  from  its  car  to  the  vessels 
on  the  lake  can  be  of  any  avail  to  the 
defendants  in  this  case.  The  contrary 
seems  true  to  us.  The  fact  that  no 
such  duty  rested  on  the  railway  com- 
pany seems  to  us  to  make  against, 
rather  than  in  favor  of,  defendants' 
contentions.  If  the  railway  company 
had  no  duty  in  that  particular,  inas- 
much as  the  elevation  service  was  a 
necessary  part  of  the  through  trans- 
portation, the  act  done  by  it  was  a 


voluntary  contribution  of  something 
of' value  to  the  shipper,  which  in  fact 
feduced  his  outlay  for  transportation 
over  the  defendants'  line  and  thereby 
facilitated  the  defendants  in  the  ac- 
complishment of  their  avowed  object 
to  secure  a  reasonable  share  of  that 
trade.  The  fact  that  defendant  rail- 
way company  treated  all  shippers  of 
the  same  class  of  property  for  the 
same  destination  alike  might  be  im- 
portant and  conclusive  on  a  charge  of 
discrimination;  but,  when  the  charge 
involved  is  granting  a  rebate  or  con- 
cession from  a  fixed  tariff  or  rate,  in 
violation  of  a  statute  in  clear  terms 
making  that  particular  act  an  offense, 
we  are  unable  to  appreciate  the  per- 
tinency of  evidence  disclosing  no  vio- 
lation of  another  and  different  provi- 
sion of  the  Interstate  Commerce  Law." 
8p«olsI  privllece  in  transit. 

A  shipper  is  not  entitled  to  a  mill- 
ing privilege  in  transit  for  a  shipment 
to  a  particular  point,  if  the  regularly 
filed  tariffs  of  the  carrier  do  not  spec- 
ify the  privilege  for  a  shipment  to 
that  point.  Priebe  v.  Southern  R.  Co. 
(1917)  200  Ala.  81,  75  So.  409. 

Similarly,  the  privilege  of  stopping 
hogs  in  transit  in  order  that  they  may 
be  sorted  and  reconsigned  to  favor- 
able markets  under  the  through  rates 
from  the  point  of  origin  cannot  be  en- 
forced against  a  carrier  in  favor  of 
any  single  point  or  shipper,  in  the  ab- 
sence of  a  lawfully  established  tariff 
making  the  privilege  open  to  the  pub- 
lic at  large.  Shiel  v.  Illinois  C.  R.  Go. 
(1907)  12  Inters.  Com.  Rep.  Fed.  210. 

So,  it  has  been  held  that  a  contract 
by  a  railroad  company's  agent,  where- 
by a  shipper  of  dyrup  was  given  the 
privilege  of  stopping  the  car  at  an  in- 
termediate point  to  have  the  oppor- 
tunity to  unload  and  sell  a  part  of  the 
shipment,  was  invalid  though  based  on 
a  consideration,  where  the  railroad 
company's  schedules  of  rates  did  not 
provide  for  such  a  privilege,  although 
the  schedules  for  other  commodities 
did  provide  for  stop-over  privileges, 
since  no  other  shipper  of  syrup  could 
have  demanded  an  extension  of  that 
privilege  to  the  shipment  of  his  com- 
modities. Bergin  v.  Missouri,  E.  &  T. 
R.  Co.  (1912)  —  Tex.  Civ.  App.  — ,  150 
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"Such  a  service  requires  that  the  car 
containing  the  freight  should  be  taken 
out  of  the  train  in  which  it  had  been 
carried,  and  switched  to  a  position 
where  it  would  not  interfere  with  the 
regular  traffic.  It  also  involves  the 
detention  of  a  car  as  a  place  for  stor- 
ing the  goods  during  that  time,  there- 
by depriving  the  carrier  of  its  use  in 
the  course  of  it^  business;  and  after 
the  time  for  the  stop-over  had  expired, 
the  car  would  again  have  to  be  incor- 
porated into  another  train  and  hauled 
to  its  destination  at  the  same  rate.  If 
a  carrier  should  grant  this  privilege 
to  one  shipper  and  refuse  it  to  an- 
other, it  would  be  guilty  of  an  unjust 
discrimination." 

The  Mississippi  supreme  court,  how- 
ever, said  in  Laurel  Cotton  Mills  v. 
Gulf  &  S.  I.  R.  Co.  (1904)  84  Miss. 
339,  66  L.R.A.  463,  37  So.  134,  that  it 
would  not  presume  that  a  contract  be- 
tween a  carrier  and  a  shipper  with 
reference  to  milling  in  transit,  which 
was  valid  in  itself,  violated  the  filed 
schedule,  in  the  absence  of  anything 
in  the  contract  or  pleading  to  indicate 
that  it  did. 

Tranaportatlon     in     conaeotlon     '«rlth 
railroad  eoastraetloB  work. 

In  ^ante  Fe,  P.  &  P.  R.  Co.  v.  Grant 
Bros.  Constr.  Co.  (1913)  228  U.  S.  177, 
57  L.  ed.  787,  83  Sup.  Ct.  Rep.  474, 
reversing  (1910)  13  Ariz.  186, 108  Pac. 
467,  a  contract  was  held  to  be  valid 
which  exempted  a  carrier  from  liabil- 
ity for  loss  or  damage  to  the  property 
of  a  construction  company  to  be  trans- 
ported by  the  carrier  for  construc- 
tion work  on  its  road.  In  answering 
the  objection  to  the  validity  of  the 
contract,  that  the  rates  provided  were 
lower  than  any  appearing  in  the  pub- 
lished schedules  of  the  carrier,  the 
court  said :  "It  is  clear  that  in  dealing 
with  transportation  of  this  character 
over  its  own  road,  in  connection  with 
construction  or  improvement,  a  rail- 
road company  is  not  acting  in  the  per- 
formance of  its  duty  as  a  common  car- 
rier, and  the  arrangement  for  free  or 
reduced-rate  carriage  for  the  neces- 
sary materials  and  men  used  in  the 
work,  when  it  is  a  part  of  the  con- 
tract, entered  into  in  good  faith  and 


to  the  provisions  of  law  prohibiting 
departures  from  the  published  tariffs, 
for  the  reason  that  such  an  agreement 
lies  outside  the  policy  of  these  provi- 
sions." 

TranaportatloB  In  oonneotion  with 
telegraph  comstniotlon  worli. 
In  the  case  of  Re  Railroad  Teleg.  Co. 
(1906)  12  Inters.  Com.  Rep.  Fed.  10, 
the  court  held  that  it  was  legal  for  a 
railroad  company  to  contract  for  the 
carriage  of  officials,  employees,  or 
property  of  a  telegraph  company  at 
rates  below  those  of  its  regularly  pub- 
lished schedules,  where  the  carriage 
facilitated  the  construction  of  tele- 
graph lines  which  were  along  the  rail- 
road company's  right  of  way  and  were 
necessary  for  the  operation  of  its 
trains.  It  was  held,  however,  that  a 
contract  of  a  railroad  company  for  a 
similar  service  to  facilitate  the  con- 
struction of  telegraph  lines  along  the 
right  of  way  of  other  railroad  com- 
panies was  illegal,  unless  it  was  in 
conformity  with  a  regularly  published 
tariff. 

b.  Rule  under  earlier  atatutea. 

Before  the  Elkins  Act  of  February 
19, 1903,  a  carrier  engaged  in  interstate 
commerce  was  permitted  to  furnish 
free  cartage  or  other  accessory  serv- 
ice, or  pay  the  shipper  or  consignee 
for  such  service,  without  giving  no- 
tice of  the  service  furnished  or  paid 
for  in  its  schedule  of  tariffs.  Inter- 
state Commerce  Commission  v.  De- 
troit, G.  H.  &  M.  R.  Co.  (1897)  167  U. 
S.  633,  42  L.  ed.  306,  17  Sup.  Ct.  Rep. 
986,  affirming  (1896)  21  C.  C.  A.  103, 
43  U.  S.  App.  308,  74  Fed.  803;  Mitch- 
ell Coal  &  Coke  Co.  v.  Pennsylvania 
R.  Co.  (1913)  230  Ul  S.  247,  57  L.  ed. 
1472,  33  Sup.  Ct.  Rep.  916  (decision  as 
to  transportation  prior  to  1903) . 

In  the  case  first  cited  it  was  held 
that  a  carrier  was  not  bound  to  show 
in  its  schedules  that  free  cartage  was 
furnished  to  shippers  and  consignees 
in  a  particular  city.  The  court  stated 
that  cartage  was  not  ordinarily  to  be 
considered  a  terminal  expense,  and 
that  a  rule  or  practice  of  furnishing 
free  cartage  was  not  "a  rule  or  regu- 
lation" which  in  any  way  "changes. 
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asrgregate  of  the  rates,  fares,  and 
charges  within  the  meaning  of  the  In- 
terstate Commerce  Act.  It  was  sug- 
gested, however,  that  it  might  be  with- 
in the  power  of  the  Interstate  Com- 
merce Commission  to  issue  a  general 
order  directing  carriers,  in  their 
schedules,  to  include  as  a  terminal 
facility  any  free  cartage. 

In  Mitchell  Coal  &  Coke  Co.  v. 
Pennsylvania  R.  Co.  (U.  S.)  supra,  a 
shipper  sought  to  recover  damages 
sustained  by  reason  of  rebates  given 
by  the  defendant  carrier  to  competing 
shippers  in  the  form  of  payments  for 
the  haulage  by  the  latter  of  coal  and 
coke  in  their  own  cars  from  their 
mines  to  the  road  of  the  defendant.  In 
holding  that  under  the  earlier  provi- 
sions of  the  Commerce  Act  the  validity 
of  a  payment  by  a  carrier  for  such  a 
service  depended  on  whether  the  pay- 
ment was  a  reasonable  one  under  the 
circumstances,  the  court  said:  "Un- 
der the  Elkins  Act  of  February  19, 
1903,  32  Stat,  at  L.  847,  chap.  708, 
Comp.  Stat.  §  8597,  4  Fed.  Stat.  Anno. 
2d  ed.  p.  549,  and  under  the  Hepburn 
Act  of  June  29,  1906,  34  Stat,  at  L.  584, 
chap.  8591,  Comp.  Stat.  §  8563,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  337,  it  has  been 
held  that  the  carrier  must  give  notice 
in  the  tariff  of  free  cartage,  lighter- 
age, ferriage,  or  any  other  accessorial 
service  that  will  be  furnished,  as  well 
as  of  any  allowance  that  will  be  made 
to  shippers  who  furnish  transporta- 
tion facilities  or  service.  But  the 
present  case  is  not  to  be  governed  by 
those  statutes,  but  by  the  law  of  force 
between  1897  and  1901,  when  the 
transactions  complained  of  took  place. 
At  that  time  the  Commerce  Act  re- 
quired the  carrier  to  give  notice  of 
every  charge  it  would  make  against  the 
shipper.  But  the  statute  was  not  con- 
strued to  compel  the  railroad  to  pub- 
lish what  free  cartage  or  accessorial 
service  it  would  furnish  (Interstate 
Commerce  Commission  v.  Detroit,  G. 
H.  &  M.  R.  Co.  167  U.  S.  646,  42  L.  ed. 
310,  17  Sup.  Ct.  Rep.  986),  or  what 
sums  it  would  pay  shippers  for  trans- 
portation service  rendered  by  them  to 
the  carrier.  Failure  to  publish  these 
items  could,  however,  easily  lead  to 


in  the  case  last  cited,  held  that  the 
Commission  might,  by  a  general  order, 
require  such  matters  to  be  published 
in  the  rate  sheet.  We  are  not  cited 
to  any  such  order  for  the  period  now 
under  investigation,  and,  so  far  as  we 
can  discover,  by  the  general  and  pub- 
lic custom  of  all  carriers,  acquiesced 
in  by  the  Commission,  the  tariffs  at 
that  time  uniformly  omitted  any 
statement  of  allowances  that  would  be 
paid  to  the  shipper  for  the  use  of 
private  cars,  or  private  tracks,  or  for 
transportation  service  in  switching, 
hauling,  lightering,  or  other  work  in 
eluded  in  the  rate,  but  actually  per- 
formed by  the  shipper.  But  although 
the  statute  then  of  force  was  not  con- 
strued to  require  the  publication  of 
allowances,  their  payment  was  lawful 
only  when  supported  by  a  considera- 
tion. To  pay  shippers  for  doing  their 
own  work  would  have  been  a  mere 
gratuity,  and  if,  here,  the  carrier  was 
not  bound  to  haul  from  the  mine,  it 
had  no  more  right  to  pay  these  com- 
panies for  bringing  their  coal  over 
the  spur  track  to  the  junction  than  it 
would  have  had  to  pay  a  merchant  for 
hauling  his  goods  in  a  wagon  to  the 
railroad  depot." 

II.  Intrastate  carrier. 

In  Mollohan  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1916)  97  Kan.  51,  L.R.A.1918A, 
175,  P.U.R.1916C,  537,  154  Pac.  248, 
with  respect  to  an  intrastate  ship- 
ment of  cattle,  it  was  held  that  a  con- 
tract was  illegal  which  gave  to  a 
shipper  the  right  to  stoppage  at  a 
given  point  to  test  the  market,  since 
the  schedules  of  the  carrier  regularly 
filed  with  the  state  public  utilities 
commission  did  not  provide  for  such 
a  privilege  at  that  point. 

In  the  reported  case  (Ex  pakte 
Alabama  G.  S.  R.  Co.  ante,  978)  it 
appeared,  as  is  shown  by  the  opinion 
of  the  court  of  appeals  in  (1921)  — 
Ala.  App.  — ,  90  So.  503,  that  a  car- 
rier made  a  contract  relating  to  the 
parking  of  certain  cars  of  a  showman 
for  forty-five  days  on  the  tracks  of 
the  carrier.  The  supreme  court,  in 
reversing  a  judgment  of  the  court  of 
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appeals,  holds  that  the  parking  of  cars 
was  not  a  service  which  the  carrier 
was  bound  to  furnish  as  a  common 
carrier,  and  that  its  failure  to  file, 
rates  for  parking  with  the  state  rail- 
road commission  did  not  bar  its  right 
to  compensation  for  the  service.  The 
«ubBtance  of  the  statutes  of  Alabama 


relating  to  the  filing  of  rates  for  intra- 
state traffic  and  the  granting  of  re- 
bates, concessions,  or  discriminatory 
rates,  is  stated  in  the  opinion.  The 
statutes  appear  to  be  similar  to  the 
Federal  statutes  relating  to  corre- 
sponding subjects  in  interstate  com- 
merce. W.  S.  R. 


MONTGOMERY  ENTERPRISES  et  al.,  Appts., 

V. 

EMPIRE  THEATER  COMPANY. 

Alabama  Supreme  Court  — June  30t  1920, 


(204  Ala.  566,  86  So,  880.) 

Injunction  —  temporary  —  issuance  befcn-e  bringing  in  party. 

1.  A  temporary  injunction  may  be  granted  against  a  nonresident  dis- 
tributor of  motion  picture  films  and  a  local  exhibitor  who  are  engaged 
in  violating  a  contract  right  of  complainant  to  the  first  run  of  such 
films,  without  the  publication  of  notice  necessary  to  bring  the  nonresident 
into  the  suit,  since  the  delay  necessitated  by  such  publication  would  pre- 
vent any  effective  relief. 

ISee  note  on  this  qiiestion  beginning  on  page  1004.] 

Contracts  —  construction  —  forfei- 
ture clauses. 

2.  Printed  blank  contracts  will  be 
construed  with  care  and  caution,  so 
far  as  the  enforcement  of  forfeiture 
clauses  is  concerned. 

[See  6  R.  C.  L..724.] 

—  separate  instruments  construed  as 
one. 

3.  Instruments  executed  at  the  same 
date  and  evidencing  the  same  contract 
are  to  be  construed  as  one  transaction 
with  reference  to  each  other. 

[See  6  R.  C.  L.  851;  2  R.  C.  L.  Supp. 
227.] 


—  effect  of  practical  construction. 

4.  If  a  contract  is  of  doubtful  im- 
port as  to  any  of  its  provisions,  the 
practical  construction  put  by  the  par- 
ties on  such  engagement  therein  is 
controlling  of  its  meaning. 

[See  6  R.  C.  L.  853;  2  R.  C.  L.  Supp. 
228.] 

—  construction  —  as  legal. 

5.  A  contract  will  be  construed  so 
as  to  make  it  legal  rather  than  illegal. 

[See  6  R.  C.  L.  839:  2  R.  C.  L.  Supp. 
221.] 


•—incorporation  of  custom. 

6.  A  trade  custom  as  to  the  subject 
and  object  of  a  contract  known  to  the 
parties,  and  prevailing  in  the  commu- 
nity where  the  contract  is'  executed 
and  to  be  performed,  is  by  implication 
incorporated  therein  between  the  par- 
ties as  respecting  the  subject-matter 
of  such  custom. 

[See  27  R.  C,  L.  162.] 

Trial  —  question  of  law  —  interpre- 
tation of  contract. 

7.  The  question  of  the  date  of  ex- 
piration 01  a  written  contract,  and  of 
the  effectiveness  of  attempts  to  cancel 
it,  is  one  of  law  for' the  determination 
of  the  court. 

[See  6  R.  C.  L.  862;  2  R.  "C.  L.  Supp. 
234.] 

Injunction  —  against  inducing  breach 
of  contract. 

8.  Injunction  lies  to  prevent  an  ex- 
hibitor of  motion  pictures  charged 
with  notice  that  a  rival  exhibitor  has 
a  contract  right  to  first-run  films  of 
certain  artists,  from  securing  such 
films  from  the  distributor  in  violation 
of  such  contract. 
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—  absence  of  remedy  at  law. 

9.  Detinue  is  not  an  adequate  rem- 
edy for  one  having  exclusive  right  to 
exhibit  a  motion  picture  in  a  certain 
place,  to  prevent  its  exhibition  by  a 
rival,  80  as  to  prevent  the  issuance  of 
an  injunction  for  that  purpose. 
Courts  —  jurisdiction  —  controversy 

with  nonresident. 

10.  The  chancery  court  of  the  county 
to  which  a  motion  picture  film  is  sent 
from  another  state  for  exhibition  in 
violation  of  a  contract  giving  com- 
plainant the  first  right  to  such  exhi- 
bition has  jurisdiction  bf  a  suit  to  en- 


join such  violation,  under  a  statute 
requiring  such  courts  to  take  jurisdic- 
tion against  nonresidents  where  the 
suit  concerns  any  interest  in  personal 
property  within  the  state,  or  the  act 
on  which  the  suit  is  founded  was  to 
have  been  performed  in  the  state. 
Parties  —  violation  of  contract  right 

—  election. 

11.  One  having  a  contract  right  to 
the  first  run  of  the  films  of  a  motion 
picture  artist  may  proceed  against  one 
or  all  of  the  parties  concerned  in  a 
violation  of  his  contract  right. 

[See  20  R.  C.  L.  678.] 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Mont- 
gomery County  (Martin,  J.)  overruling  demurrers  to  a  bill  filed  to  enjoin 
them  from  exhibiting  or  otherwise  displaying  certain  moving  pictures, 
and  for  general  relief.    Affirmed. 


Statement  by  Thomas,  J. 

The  bill  was  filed  by  the  Empire 
Theater  Company,  a  corporation, 
operating  a  theater*  for  the  exhi- 
bition of  moving  pictures,  for  a  re- 
ward in  a  city  of  the  county  where 
the  bill  was  filed.  One  of  the  de- 
fendants, Select  Pictures  Corpora- 
tion of  Atlanta,  Georgia,  (the  state 
of  its  incorporation  being  averred 
as  unknown),  is  engaged  in  the 
business  of  "distributing  moving 
picture  films."  Another  defendant, 
Montgomery  Enterprises,  an  Ala- 
bama corporation,  is  engaged  in  the 
like  business  as  complainant  and  in 
the  same  city,  Montgomery,  Ala- 
bama. R.  B.  Wilby  is  averred  "to  be 
a  resident  of,  or  to  have  his  principal 
place  of  business  in,  Jefferson 
county,  Alabama,  and  to  be  the  state 
manager  of  defendant  Montgomery 
Enterprises. 

The  bill  avers  that  on  September 
7,  1918,  complainant  entered  into 
a  contract  with  Select  Pictures  Cor- 
poration for  the  furnishing  of  mov- 
ing pictures  of  the  persons  named 
in  the  contract — of  eight  photoplays 
for  the  times  and  on  the  terms  in- 
dicated; that  five  of  said  pictures 
were  furnished  thereunder,  in  all 
of  which  the  artist  indicated  per- 
formed, the  last  picture  being  fur- 
nished for  exhibition  on  September 
17  and  18,  1919 ;  that,  though  com- 
plainant  has   fully  performed   its 


part  of  the  contract.  Select  Pictures 
Corporation  attempted  to  cancel  the 
contract  on  September  16,  1919,  by 
writing  a  letter  purporting  to  be 
a  cancelation  in  accordance  with 
the  eighth  paragraph  of  the  con- 
tract. The  reporter  will  set  out  this 
and  other  pertinent  parts  of  said 
contract.  It  is  averred  that  the  re- 
citals of  said  letter  of  attempted 
cancelation  were  such  as  that  com- 
plainant naturally  concluded  that 
some  of  the  conditions  mentioned 
in  paragraph  8  of  tiie  contract  had 
arisen,  which  placed  it  without  the 
power  of  Select  Pictures  Corporation 
to  furnish  other  fil^is  in  which  the 
artist  in  question  performed. 

The  bill  further  avers  that  the 
five  pictures  secured  by  complain- 
ant w^ere  supplied  as  "first  runs" 
that  had  not  been  previously  ex- 
hibited by  others  in  the  city  of 
Montgomery;  that  the  "first  run" 
of  a  picture  is  a  matter  of  great  im- 
portance to  an  exhibitor,  drawing, 
as  it  does,  greater  patronage;  that 
the  simi  of  $150  a  picture,  the 
amount  agreed  upon  in  the  contract 
to  be  paid  Select  Pictures  Corpora- 
tion, "was  adequate  compensation 
and  a  reasonable  charge  for  the  use 
of  the  said  film  in  the  city  of  Mont- 
gomery for  the  privilege  of  exhibit- 
ing said  films  on  their  first  exhi- 
bition, or  what  is  known  to  the  trade 
as  the  'first  run,'  in  said  city  of 


Digitized  by 


Google 


Theater  Company  or  any  other  thea- 
ter." 

It  js  further  averred  that  it  has 
been  for  a  number  of  years  the  cus- 
tom throughout  the  country,  and  in 
the  city  of  Montgomery  and  vicin- 
ity, to  make  contracts  similar  to  the 
one  in  question,  in  which  the  license 
to  use  or  privilege  of  exhibiting  the 
films  was  granted  previous  to  the 
making  or  release  of  the  film,  and 
'has  always  been  understood  by  the 
said  moving  picture  trade  and  per- 
sons engaged  therein,  to  grant  to 
the  exhibitor  what  is  known  as 
'first  run,'  meaning  thereby  the 
right  to  exhibit  such  picture  for  the 
first  time  in  a  city  or  vicinity,  for 
which  the  privilege  or  license  was 
granted  by  the  contract ;"  that  this 
custom  was  recognized  and  fully  ap- 
preciated by  the  several  parties  to 
the  contract  at  the  time  of  the  mak- 
ing of  the  same ;  that  since  its  exe- 
cution complainant  had  been  accord- 
ed the  right  of  exhibiting  picture 
films  in  which  the  artist  in  question 
performed  as  a  star  as  "first  run" 
«xclusively ;  that  complainant's  thea- 
ter has  become  known  as  the  one 
in  the  city  of  Montgomery  which 
had  the  privilege  of  first  exhibiting 
said  artist's  pictures;  that  on  Sep- 
tember 16,  1919,  there  remained  to 
be  shown  as  "first-run"  pictures  two 
films  in  which  said  artist  should  per- 
form as  a  star;  that  the  letter  of 
September  16th  did  not  assign  any 
of  the  reasons  provided  in  said  con- 
tract by  virtue  of  and  under  which 
said  Select  Pictures  Corporation  had 
a  right  to  cancel  the  contract,  nor 
did  it  give  complainant  ten  days' 
notice  of  the  cancelation  thereof. 
It  is  further  averred  of  Select  Pic- 
tures Corporation's  attempt  to  can- 
cel said  contract  that  it  was  in  vio- 
lation of  complainant's  rights  under 
the  contract,  and  that  complainant 
did  not  learn  until  a  considerable 
time  thereafter  that  none  of  the 
contingencies  indicated  in  para- 
graph 8  of  the  contract  had  arisen 
or  that  Select  Pictures  Corporation 
had  under  its  control  any  other  pic- 
ture films  in  which  said  artist  per- 


proposed  to  lease  the  indicated  pic- 
ture in  which  said  artist  had  per- 
formed as  a  star  "at  a  proposed 
rental  of  $300;"  that  thereupon 
complainant  demanded  that  said 
picture  be  furnished  "under  said 
contract  at  the  rental  of  $150,  as 
agreed  upon  therein,  but  that  the 
said  Select  Pictures  Corporation 
failed  or  refused  to  furnish  .  .  . 
said  mbving  picture,"  and  complain- 
ant "had  no  means  by  which  it  could 
compel  it  to  do  so." 

It  is  ;f urther  charged  that  Select 
Pictures  Corporation  will  furnish 
defendant  Montgomery  Enterprises 
the  moving  picture  in  question  in 
which  said  artist  performs  as  a 
star;  that  the  latter  has  adver- 
tised in  the  city  of  Montgomery 
that  it  will  exhibit  said  picture 
at  its  theater  on  Monday,  Tues- 
day, and  Wednesday,  February 
2d,  3d,  and  4th,  of^the  present 
week  (the  year  1920) ;  that  com- 
plainant learned  of  the  proposed 
exhibition  on  the  night  of  Jan- 
uary 29,  1920,  and  on  the  next 
day,  in  writing,  informed  defendant 
"of  its  rights  in  the  premises,  and 
gavie  it  warning  not  to  exhibit  the 
same,  .  J  .  but  notwithstanding 
said  letter  and  said  warning  the  said 
Montgomery  Enterprises,  a  cor- 
poration, is  preparing  to  begin  the 
exhibition  of  said  picture  .  .  . 
during  the  early  afternoon  of  this 
date;"  that  complainant  had  for 
several  days  been  advertising  for 
February  2,  1920,  a  picture  of  a 
different  name  in  which  the  same 
artist  performs  as  a  star,  and  if  the 
Montgomery  Enterprises  is  per- 
mitted to  exhibit  the  other  picture, 
it  "will  result  in  great  loss  of  pat- 
ronage and  damage  to  your  orator, 
serious  and  permanent  and  irrepa- 
rable injury,  for  which  there  is  no 
accurate  method  of  measure  capa- 
ble of  being  used  as  evidence  in 
the  courts;  that  its  loss  of  profits 
will  be  very  large  by  reason  of  being 
deprived  of  the  right  to  make  a 
'first  run'  of  said  picture;  .  .  . 
and  that  said  damages  will  not  only 
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lorcement  m  a  court  oi  law. 

It  is  further  averred  that,  when 
the  contract  in  question  was  execut- 
ed, defendant  Select  Pictures  Cor- 
poration assured  complainant  by 
letter  that  they  had  a  contract  with 
the  artist  in  question,  lasting 
through  November,  1919. 

.The  averments  as  to  R.  B.  Wilby 
were  that  he  was  the  state  manager 
of  Montgomery  Enterprises;  that 
he  knew  of  complainant's  contract 
with  Select  Pictures  Corporation, 
advised  and  consulted  with  the 
manager  of  complainant  the'ater  in 
reference  to  contracts  for  films  with 
a  view  to  avoiding  such  conflict  as 
has  arisen  on  account  of  the  mat- 
ters averred,  knew  that  complain- 
ant had  a  contract  with  said  de- 
fendant and  that  complainant  had 
been  exhibiting  the  moving  pictures 
in  which  said  artist  starred,  and, 
while  complainant  could  not  "assert 
positively  that  the  defendant  Mont- 
gomery Enterprises,  a  corporation, 
or  its  state  manager,  R.  B.  Wilby, 
knew  all  the  details  of  orator's  con- 
tract with  the  Select  Pictures  Cor- 
poration, they  did  have  enough 
knowledge  of  the  same  to  put  them 
on  notice  of  orator's  rights  in  the 
premises." 

The  prayer  of  the  bill  is  that  com- 
plainant is  without  any  other  rem- 
edy, and  asks  for  temporary  injunc- 
tion restraining  the  said  defend- 
ant from  exhibiting  or  otherwise 
displaying  the  designated  moving 
pictures  in  Montgomery,  Alabama, 
until  complainant  shall  have  had 
first  exhibition  thereof,  and  that  on 
a  hearing  said  injunction  be  made 
perpetual.  There  was  also  prayer 
for  general  relief. 

The  bill  was  amended  as  follows : 
".  .  .  That  moving  pictures  come 
in  a  series  of  photographic  films  on 
reels,  and  that  the  films  comprising 
said  picture  .  .  .  were  delivered 
to  the  defendant  .  Montgomery 
Enterprises,  Incorporated,  on  or 
before  the  2d  day  of  February,  1920, 
and  on  said  date  were  in  the  city  of 
Montgomery,  Alabama,  and  in  the 
theater  operated  by  said  defendant 


saia  city. 

To  this  amendment  defendants 
Montgomery  Enterprises  and  R.  B. 
Wilby  answered,  admitting  (to "par- 
agraph Si)  that  moving  pictures 
come  in  a  series  of  photographic 
films,  "that  there  was  delivered  to 
the  defendant  Montgomery  Enter- 
prises, Incorporated,  on  or  before 
the  2d  of  February,  1920,  and  on 
said  date  there  was  in  the  city  of 
Montgomery,  Alabama,  one  print  of 
said  photographic  films  of  the  pic- 
ture" in  question,  "and  was  in  the 
theater  operated  by  said  defendant 
and  known  as  the  Strand  theater  in 
said  city  in  that  day,  but  they  also 
aver  that  it  was  not  the  only  print 
of  said  moving  picture  which  the  Se- 
lect Pictures  Corporation  owned  at 
the  time,  but  none  of  the  other 
prints  of  said  picture  were  at  that 
time  or  have -since  been  in  the  city 
of  Montgomery,  Alabama." 

The  contracte  involved  in  the  suit 
follow: 

Select  Pictures.    Advance  Payment 
Contract.  Season  1918-1919. 

Agreement  made  in  triplicate  this 
7th  day  of  September,  1918,  be- 
tween Select  Pictures  Corporation, 
a  corporation,  hereinafter  called  the 
"distributor,"  party  of  the  first 
part,  and  Empire  Theater  Company, 
an  exhibitor,  operating  the  Empire 
theater,  at  No. street,  Mont- 
gomery, City,  Alabama,  State,  here- 
inafter called  the  "exhibitor,"  party 
of  the  second  part,  witnesseth: 

Whereas,  the  parties  hereto  pro- 
pose to  enter  into  certain  contracts 
under  the  above  date  whereby  the 
distributor  will  grant  to  the  ex- 
hibitor the  license  to  exhibit  certain 
series  of  photoplays  at  the  above 
theater,  upon  certain  days  at  stated 
prices;  and 

Whereas,  as  part  of  the  consider- 
ation for  the  approval  and  execution 
of  such  contracts  by  the  distributor 
the  exhibitor  has  agreed  to  make 
an  advance  payment  for  photoplays- 
deliverable  under  said  contracts: 

Now,  therefore,  in  consideration 
of  the  premises  arid  of  the  execution 


contracts  with  the  exhibitor,  relat- 
ing to  the  series  of  photoplays  re- 
spectively known  by  the  following 
star  series  titles : 

Clara'  Kimball  Young, 

Norma  Talmadge, 

Constance  Talmadge, 

Marion  Davies, 

Alice  Brady 
— the  parties  hereto  do  mutually 
agree  as  follows: 

First.  The  exhibitor  agrees  to 
pay  to  the  distributor,  upon  execu- 
tion hereof,  the  siun  of  $375,  re- 
ceipt whereof  is  hereby  acknowl- 
edged, as  an  advance  payment  to 
be  applied  as  hereinafter  provided. 
The  credit  thus  established  in  favor 
of  the  exhibitor  shall,  unless  other- 
wise applied  in  accordance  with  the 
provisions  hereof,  be  applied  to- 
ward the  payment  of  rentals  of  the 
last  photoplays  deliverable  under 
said  contracts. 

Second.  The  distributor  shall 
have  the  option  and  privilege  of  de- 
ducting from  the  credit  established 
hereunder  in  favor  of  the  exhibitor 
any  sum  or  sums  which  may  be- 
come payable  to  the  distributor  un- 
der any  or  all  of  said  contracts,  or 
the  amount  of  any  damage  or  liabil- 
ity, liquidated  or  unliquidated, 
which  may  be  suffered  or  incurred 
by  the  distributor  as  the  result  of 
any  breach  by  the  exhibitor  under 
any  or  all  of  said  contracts  or  under 
this  contract.  It  is  understood, 
however,  that  any  such  deduction 
by  the  distributor  from  such  credit 
shall  not  be  construed  as  a  waiver 
by  the  distributor  of  any  default 
or  breach  by  the  distributor,  or  of 
any  legal  remedy  of  the  distributor. 
Iq  the  event  of  any  deduction,  as 
aforesaid  from  the  credit  thus 
established  in  favor  of  the  ex- 
hibitor, the  distributor  may  re- 
quire the  exhibitor,  upon  five  (5) 
days'  notice  by  the  former  to  the 
latter,  to  make  good  the  amount  so 
deducted,  and  upon  failure  by  the 
exhibitor  to  make  good  such  amount 
within  the  period  stated  the  dis- 
tributor may  at  its  option  forthwith, 
by  written  notice,  terminate  any  or 


its  option  all  sums  remaining  in  its 
hands  to  the  credit  of  the  exhibi- 
tors as  liquidated  damages. 

Third.  The  exhibitor  agrees  to 
play,  in  the  order  of  delivery  for 
exhibition,  at  least  two  of  said  pho- 
toplays during  each  and  every  pe- 
riod of  one  month  commencing  with 
the  1st  day  of  November,  1918,  and 
to  play  all  of  said  photoplays  on  or 
before  the  expiration  of  one  year 
from  the  date  of  exhibition  of  the 
first  of  said  photoplays. 

Fourth.  Either  party  hereto  may 
by  notice  by  registered  mail  given 
to  the  other  limit  said  contracts  to 
one  additional  photoplay  of  each 
series,  respectively,  and  upon  the 
delivery  for  exhibition  of  said  ad- 
ditional photoplays  said  contracts 
will  terminate  with  the  same  effect 
as  if  said  photoplays  were  the  last 
of  the  series  respectively  deliverable 
thereunder.  In  the  event  of  such 
termination,  the  distributor  shall 
apply  the  credit  existing  in  favor  of 
the  exhibitor,  so  far  as  applicable, 
to  the  payment  of  said  additional 
photoplays,  and  shall  credit  or  re- 
pay to  the  exhibitor  an  amount 
equal  to  the  balance  existing  in  fa- 
vor of  the  exhibitor  upon  such  ter- 
mination. 

Fifth.  This  agreement  shall  no% 
be  valid  until  approved  in  writing 
on  behalf  of  Select  Pictures  Corpo- 
ration, by  its  president,  vice  presi- 
dent, treasurer,  secretary,  or  gen- 
eral manager ;  and  no  alteration 
hereof  shall  be  valid  except  the 
same  be  in  writing,  and  approved 
by  one  of  the  officers  herein  enu- 
merated. The  depositing  for  collec- 
tion by  the  distributor  of  the  check 
or  other  consideration  tendered  as 
advance  payment  under  this  agree- 
ment shall  not  be  deemed  in  any 
way  as  acceptance  of  the  contract 
by  the  distributor. 

Select  Pictures  Corporation. 

By  A.  S.  Kane,  General  Manager, 
Empire  Theater  Co., 
H.  C.  Farley,  Mgr. 

Recommended :    Dated 191-. 

Frank  Rogers. 

By  T.  O.  Tuttle,  Manager. 

Exhibitor's  Copy. 
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Select  Pictures.  Contract  for  Photo- 
plays Starring  Norma  Talmadge. 
Season  1918-1919. 

S.  C.  No. .    Contract  No.  A 

2015  Effective  with  Release  No.  207. 
Branch  at  Atlanta. 
Agreement  made  in  triplicate 
this  7th  day  of  September,  1918, 
between  Select  Pictures  Corpora- 
tion, a  corporation,  hereinafter 
called  the  "distributor,"  party 
of  the  first  part,  and  Empire 
Theater  Company,  an  exhibitor, 
operating  at  the  Empire  theater, 
at  No.  street,  Mont- 
gomery, City,  Ala.  State,  here- 
inafter called  the  "exhibitor,"  party 
of  the  second  part,  witnesseth: 
That,  in  consideration  of  the  mu- 
tual covenants  herein  contained  and 
of  the  advance  payment  contract  of 
even  date,  the  parties  hereto  agree 
as  follows: 

First.  The  distributor  agrees 
that  it  will,  during  the  yeair  com- 
mencing on  or  about  the  1st  day  of 
September,  1918,  release  eight  pho- 
toplays in  which  the  above-named 
star  shall  enact  the  leading  role; 
and  it  hereby  grants  to  the  exhibi- 
tor the  license  to  exhibit  one  copy  of 
each  of  said  photoplays,  at  the 
above-named  theater  only,  for  two 
successive  days,  and  the  exhibitor 
agrees  to  pay  for  such  license  the 
sum  of  $150  per  picture,  such  pay- 
ments to  be  made  at  least  seven  (7) 
days  before  the  date  specified  by 
notice  to  the  exhibitor  as  herein- 
after provided.  Such  license  shall 
be  specifically  and  solely  for  the  ex- 
hibition of  such  photoplays  at  the 
above-named  theater  on  the  days 
specified  in  said  notice  to  the  Ex- 
hibitor, and  for  no  other  purpose. 

Second.  The  distributor  shall  give 
at  least  three  weeks'  notice  to  the 
exhibitor  of  the  dates  on  which  the 
latter  shall  be  entitled  to  exhibit 
«ach  of  said  photoplays  in  the  thea- 
ter aforesaid,  and  the  exhibitor 
agrees  to  exhibit  said  photoplays  on 
the  dates  designated  only,  and  to 
charge  a  minimum  actual  admission 
fee  of  10  cents. 

Third.  The  distributor  agrees 
that  it  will  use  its  best  efforts  to 
liave  a  copy  of  the  photoplay  next 


to  be  shown  by  the  exhibitor,  at  its 
nearest  branch  office,  for  delivery  to 
the  exhibitor,  in  time  for  the  show- 
ing in  the  theater  aforesaid  on  the 
date  stated  in  the  notice  hereinbe- 
fore referred  to,  but  the  distributor 
shall  not  be  liable  in  any  way  f«r 
failure  or  delay  in  making  deliveries 
of  photoplays  in  accordance  with  the 
terms  hereof,  by  reason  of  accident, 
strikes,  fires,  court  orders,  censor 
rulings,  delays  of  any  common  car- 
rier, or  other  causes  beyond  its  con- 
trol, which  may  cause  such  delay 
or  prevent  or  interfere  with  such 
showing.  It  is  further  understood 
that  the  failure  of  the  producer  of 
said  photoplays  to  make  or  deliver 
them,  or  any  of  them,  to  the  dis- 
tributor, or  of  the  above-named 
star  to  appear  therein,  or  the  fail- 
ure of  any  prior  exhibitor  to  return 
any  photoplay  to  the  distributor, 
in  accordance  with  the  agreement 
made  between  the  latter  and  anda. 
exhibitor,  shall  each  be  deemed  to 
constitute  a  cause  beyond  the  con- 
trol of  the  distributor  within  tiie 
meaning  of  this  agreement. 

Fourth.  The  e^ibitor  agrees  to 
deliver  to  the  local  branch  of  the 
distributor,  if  there  be  such,  or  to 
the  nearest  proper  express  company, 
or  to  the  fastest  messenger  service 
(with  the  container  properly  ad- 
dressed for  reshipment) ,  tiie  photo- 
plays hereinbefore  mentioned,  to- 
gether with  any  appurtenances 
furnished  to  the  exhibitor  for 
temporary  use,  immediately  upon 
the  termination  of  the  period  fixed 
in  said  notice,  for  the  exhibition  of 
each  of  said  photoplays.  The  ex- 
hibitor agrees  that  he  will  pay  de- 
livery charges  both  ways.  If  the 
exhibitor  shall  use  or  retain  any 
photoplays  delivered  hereunder  be- 
yond the  period  stated  in  said  no- 
tice, without  the  written  consent  of 
the  distributor,  or  shall  fail  to  re- 
deliver or  reship  the  same  in  accord- 
ance with  the  provisions  hereof,  or 
if  any  copy  of  a  photoplay  delivered 
to  the  exhibitor  is  run  at  any  thea- 
ter other  than  the  one  specified 
herein,  in  the  interval  between  de- 
livery thereof  to  the  exhibitor  and 
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tor,  the  exhibitor  shall  forthwith 
pay  to  the  distrilwitor  for  such 
xise,  retention,  failure,  or  improper 
use  twice  the  amount  provided  to 
be  paid  per  day  for  such  photoplay 
under  this  agreement,  pro  rata  for 
each  day  of  such  use,  retention,  fail- 
ure, or  in  proper  use,  and  shall  hold 
the  distributor  harmless  on  account 
of  any  damage  resulting  therefrom. 

Fifth.  The  distributor  agrees  not 
to  use  any  advertising  matter  in 
connection  with  said  photoplays  ex- 
cept that  which  is  purchased  or 
leased  from  or  approved  by  the  dis- 
tributor, nor  except  in  connection 
with  the  showing  thereof  at  the 
theater  above  specified,  and  only 
such  newspaper  advertising  and 
publicity'  matter  as  shall  adhere 
strictly  to  the  form  of  announce- 
ment contained  in  advertising  mat- 
ter relating  to  such  photoplay  fur- 
nished by  the  distributor;  to  run 
photoplays  as  delivered  without  al- 
teration, leaders,  or  trailers ;  and  to 
advertise  and  announce  each  of  such 
photoplays  as  a  select  picture. 

Sixth.  The  exhibitor  agrees  to 
return  all  photoplays  as  delivered 
by  the  distributor  in  the  same  con- 
dition as  they  were  received,  rea- 
sonable wear  and  tear  due  to  the 
proper  use  thereof  excepted.  The 
exhibitor  shall  pay  to  tiie  distribu- 
tor as  liquidated  damages  the  sum 
of  8  cents  for  each  lineal  foot  of  the- 
film  destroyed  or  injured  in  any 
way  in  the  interval  between  deliv- 
ery thereof  to  the  exhibitor  and  re- 
delivery thereof  to  the  distributor. 

Seventh.  In  the  event  of  the  fail- 
ure of  the  exhibitor  to  perform  any 
of  the  terms  and  covenants  of  this 
agreement,  the  distributor  shall  not 
be  required  to  make  a  further  de* 
livery  or  tender  of  photoplays  here- 
under. 

Eighth.  Inasmuch  as  the  distribu- 
tor is  dependent  for  its  ability  to 
perform  this  contract  upon  the  pro- 
duction of  the  photoplays  above  de- 
scribed, which  may  be  prevented  by 
the  illness,  injury,  incapacity,  death, 
or  default  of  the  artists,  directors, 
and  other  persons  or  corporations 

19  A.L.R.— 63. 


inasmuch  as  the  performance  of  this 
agreement  on  the  part  of  the  dis- 
tributor may  be  prevented  or  de- 
layed for  various  reasons  beyond 
its  control,  it  is  recognized  by  both 
parties  that  it  is  necessary  for  the 
distributor  to  reserve  the  right  of 
canceling  this  agreement.  It  is 
therefore  specifically  agreed  that 
the  distributor  may,  upon  ten  days' 
notice  to  the  exhibitor,  cancel  this 
agreement.  In  the  event  of  such 
cancelation  both  parties  shall  be  re- 
lieved of  all  liability  thereafter  ac- 
cruing hereunder. 

Ninth.  The  exhibitor  agrees  not 
to  assign  this  agreement  without 
the  writt«i  consent  of  the  distribu- 
tors. 

Tenth.  This  agreement  shall  not 
be  valid  until  approved  in  writing 
on  behalf  of  Select  Pictures  Cor- 
poration, by  its  president,  vice  pres- 
ident, treasurer,  secretary,  or  gen- 
eral manager;  and  no  alteration 
hereof  shall  be  valid  except  the 
same  be  in  writing,  and  approved 
by  one  of  the  ofiicers  herein  enu- 
merated. 

Eleventh.  The  exhibitor  agrees 
that  as  long  as  the  United  States 
War  Revenue  Act  of  October  3, 
1917,  or  any  amendment  thereof,  or 
any  other  act  levying  a  footage  tax 
on  film,  shall  remain  or  be  in  effect, 
the  exhibitor  shall  pay  to  the  dis^ 
tributor  for  all  film  received  here- 
under an  additional  sum  of  fifteen 
(16)  cents  per  reel  per  day,  and 
that  in  the  event  of  any  change  in 
the  rate  of  footage  tax  on  film  this 
amount  shall  be  increased  or  de- 
creased accordingly.  In  the  event 
of  a  tax  being  imposed  on  the 
amount  of  fihn  rental  payable  here- 
under, the  exhibitor  agrees  to  pay 
such  tax  to  the  distributor  upon 
demand. 

Select  Pictures  Corporation, 
By  A.  S.  Kane,  General  Manager. 

Recommended:  Dated ,  191-. 

Frank  Rogers. 

By  T.  O.  Tuttle. 

Empire  Theater  Co., 
H.  C.  Farley,  Mgr. 

Exhibitor's  Copy. . 
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Messrs.  Walton  H.  Hill  and  Ball  A 
Beckwith  for  appellants. 

Messrs.  Rushton  &  Crenshaw,  for 
appellee : 

Contracts  on  printed  forms  fur- 
nished by  one  of  the  parties  are  strict- 
ly construed  against  such  party. 

Piedmont  &  A.  L.  Ins.  Co.  v.  Young, 
68  Ala.  486,  29  Am.  Rep.  778;  Conti- 
nental Casualty  Co.  v.  Ogburn,  175 
Ala.  367,  67  So.  852,  Ann.  Cas.  1914D, 
377;  13  C.  J.  545. 

If  time  be  not  a  necessity,  or  ex- 
pressly declared  to  be  of  the  essence 
of  a  contract,  courts  will  not  so  con- 
strue it,  especially  courts  of  equity. 

Elliott  V.  Howison,  146  Ala.  568,  40 
So.  1018;  McFadden  v.  Henderson,  128 
Ala.  221,  29  So.  640;  Henderson  v. 
McFadden,  50  C.  C.  A.  304,  112  Fed. 
389;  13  C.  J.  686;  Perley  v.  Shubert, 
121  App.  Div,  786,  106  N.  Y.  Supp.  598. 

The  practical  construction  put  by 
parties  on  an  engagement  is  control- 
ling of  its  meaning  when  there  is  any 
sort  of  doubt,  and  often  prevails  over 
its  literal  meaning. 

First  Nat.  Bank  v.  Henry,  159  Ala. 
367,  49  So.  97;  Lowrey  v.  Hawaii,  206 
U.  S.  206,  51  L.  ed.  1026,  27  Sup.  Ct. 
Rep.  622. 

A  contract  will  be  so  construed  as 
to  make  it  legal  rather  than  illegal, 
to  sustain  it  rather  than  defeat  it. 

Mclntyre  Lumber  &  Export  Co.  v. 
Jackson  Lumber  Co.  165  Ala.  268,  138 
Am.  St.  Rep.  66,  51  So.  767;  Ashley 
V.  Cathcart,  159  Ala.  474,  49  So.  75. 

A  contract  which  one  party  can  ter- 
minate at  his  option  is  lacking  in  mu- 
tuality and  is  unenforceable. 

Mclntyre  Lumber  &  Export  Co.  v. 
Jackson  Lumber  Co.  supra;  Ellis  v. 
Dod«e  Bros:  237  Fed.  866;  13  C.  J.  331. 

A  trade  custom  known  to  the  par- 
lies is  by  implication  incorporated  in 
a  contract  between  them  respecting 
the  subject-matter  of  such  custom. 

German-American  Ins.  Co.  v.  Com- 
mercial F.  Ins.  Co.  95  Ala.  469,  16 
L.R.A.  291,  11  So.  117;  17  C.  J.  492. 

A  contract  licensing  for  a  definite 
period  of  time  a  moving  picture  ex- 
hibitor to  exhibit  "first-run"  pictures 
of  a  certain  motion  picture  actor  con- 
fers the  exclusive  privilege  of  such 
"first-run"  exhibition. 

Broadway  Photoplay  Co.  v.  World 
Film  Corp.  225  N.  Y.  104,  121  N,  E. 
756;  Wells  V,  First  Nat.  Exhibitors' 
CircuH,.149  Ga.  200,  99  S.  E.  615. 

Where  a  contract  confers  on  one 
party  an  exclusive  right  of  privilege. 


a  breach  of  the  contract  through  con- 
duct inconsistent  with  the  exclusive- 
ness  of  the  right  or  privilege  con- 
ferred on  the  part  of  the  other  party 
to  the  contract,  or  by  a  stranger  there- 
to with  knowledge  or  notice  of  the  con- 
tract, will  be  enjoined. 

4  Pom.  Eq.  Jur.  4th  ed.  §  1718;  Gil- 
ligham  v.  Ray,  157  Mich.  488,  122  N. 
W.-  Ill;  Edmundson-Randle  Co.  v. 
Partin  Mfg.  Co.  200  Ala.  208,  75  So. 
966;  Fleckenstein  Bros.  Go.  v.  Fleck- 
enstein,  66  N.  J.  Eq.  262,  63  Atl.  1043. 
67  Atl.  1026;  Turner  v.  Hampton,  80 
Ky.  L.  Rep.  179,  97  S.  W.  761;  New 
York  Phonograph  Co.  v.  Jones,  123 
Fed.  197;  Standard  Fashion  Co.  v. 
Siegel-Cooper  Co.  30  App.  Div.  564,  52 
N.  Y.  Supp.  433. 

Interference  with  any  contract 
amounts  to  a  tort. 

Page,  Contr.  §  2426;  Hitchman  Coal 
&  Coke  Co.  V.  Mitchell,  245  U.  S.  229, 
62  L.  ed.  260,  L.R.A.1918C,  497,  38  Sup. 
Ct.  Rep.  66 ;  Beekman  v.  Marsters,  195 
Mass.  205,  122  Am.  St.  Rep.  232,  11 
L.R.A.(N.S.)  201,  80  N.  E.  817,  11 
Ann.  Cas.  332;  Jackson  v.  Stanfield, 
137  Ind.  592,  23  L.R.A.  588,  36  N.  E. 
345,  37  N,  E.  14;  Dunshee  v.  Standard 
Oil  Co.  152  Iowa,  618,  86  L.R.A.  (N.S.) 
263,  132  N.  W.  371 ;  Friedberg  v.  Mc- 
Clary,  173  Ky.  579,  L.R.A.1917C,  777, 
191  S.  W.  300;  Knickerbocker  Ice  Co. 
V.  Gardiner  Dairy  Co.  107  Md.  556,  16 
L.RJ\..(N.S.)  746,  69  Atl.  405;  Wheel- 
er-Stenzel  Co.  v.  American  Window 
Glass  Co.  202  Mass.  471,  L.R.A.1915F, 
1076,  89  N.  E.  28;  Schonwald  v.  Ra- 
gains,  32  Okla.  223,  39  L.R.A.(N.S.) 
864, 122  Pac.  208;  Carmen  v.  Fox  Film 
Corp.  268  Fed.  703;  International 
News  SerTiee  v.  Associated  Press,  248 
U.  S.  216,  63  L.  ed.  211,  2  A.L.R.  293, 
39  Sup.  Ct.  Rep.  68. 

A  statutory  action  for  recovery  of 
personal  property  in  specie  does  not 
provide  an  adequate  remedy  at  law 
for  breach  of  contract  to  furnish  mov- 
ing picture  films. 

Raftery  v.  World  Film  Corp.  180 
App.  Div.  475,  167  N.  Y.  Supp.  1027. 

Knowingly  to  interfere  with  the 
contract  relations  of  another  is  a  tort, 
and  such  tort-feasor  may  be  proceeded 
against  individually  as  well  as  joint- 
ly with  his  joint  tort-feasors. 

New  York  Phonograph  Co.  v.  Jonea, 
123  Fed.  197;  Hitchman  Coal  &  Coke 
Co.  v.  Mitchell,  245  U.  S.  229.  62  L. 
ed.  260,  L.R.A.1918C,  497,  38  Sup.  Ct. 
Rep.  65;  Treadaway  v.  Stansell,  203 
Ala.  52,  82  So.  13. 
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Iliomas,  J.,  delivered  the  opinion 
of  the  court: 

The  suit  was  for  injunction.  The 
Select  Pictures  Corporation  never 
appeared  nor  was  brought  into 
court  as  a  party  defendant.  The 
appeal  is  from  a  decree  overruling 
defendant's  motion  to  dissolve  a 
temporary  injunction  against  Mont- 
gomery Enterprises  ejchibiting  the 
photoplay  in  question,  and  for  over- 
ruling demurrers  to  the  bill ;  one  of 
the  grounds  thereof  being  that  Se- 
lect Pictures  Corporation  was  a 
necessary  party  defendant. 

The  two  instruments  evidencing 
the  contract  are  averred  to  have 
been  upon  printed  forms  furnished 
by  Select  Pictures  Corporation.  It 
is  a  rule  of  construction  of  printed 
blank  contracts — as  insurance  poli- 
cies— ^that  tiiey  be  construed  with 
care  and  caution  in 
the  enforcement  of 
forfeiture  clauses 
contained  in  such 
printed  form.  Courts  are,  however, 
not  at  liberty  to  make  new  contracts 
for  parties  where  the  language  is 
unambiguous  and  they  are  suscep- 
tible of  one  reasonable  construction. 
Continental  Casualty  Co.  v.  Ogburn, 
175  Ala.  367,  67  So.  862,  Ann.  Cas. 
1914D,  877. 

The  two  instruments  in  ques- 
tion evidencing  the  contract  of  date 
— p.r.«.  September  7,  1918, 

iaatnmeata  are  to  be  construed 
eoMtrned  «■  o»e.  ^g  ^j^^  transaction 

with  reference  to  each  other.  Mo- 
bile County  V.  Linch,  198  Ala.  67,  73 
So.  426;  Dadeville  Oil  Mill  v. 
Hicks,  184  Ala.  367,  371,  63  So.  970 ; 
Satterfield  v.  Fidelity  Mut.  L.  Ins. 
Co.  171  Ala.  429,  484,  65  So,  200; 
Sewall  v.  Henry,  9  Ala.  24,  3*0; 
Whitrfiurst  v.  Boyd,  8  Ala.  376, 
381 ;  Doe  ex  dem.  Holman  v.  Crane, 
16  Ala.  570,  678;  Prater  v.  Darby, 
24  Ala.  496;  Pierce  v.  Tidwell,  81 
Ala.  299,  304,  2  So.  16. 

Whether  time  is  of  the  essence 
of  the  contract  is  determined  from 
the  two  instruments  when  so  con- 
sidered, having  in  view  the  circum- 
stances of  the  parties  and  the  object 
each  had  in  view  and  the  subject 


dealt  with  therein.  Elliott  v.  Howi- 
son,  146  Ala.  568,  40  So.  1018; 
Dowling-Martin  Grocery  Co.  v. 
Lysle  Milling  Co.  203  Ala.  491,  83 
So.  486 ;  Home  Guano  Co.  v.  Inter- 
national Agri.  Corp.  204  Ala.  474, 
85  So.  713 ;  McFadden  v.  Henderson, 
128  Ala.  221,  29  So.  640.  { 

If  a  contract  is.  of  doubtful  im- 
port as  to  any  of  its  provisions,  the 
practical    construe-  _e«ect  of 
tion  put  by  the  par.  i»r««tic«i  4K»n- 
ties  on  such  engage-  •*'-<'«— 
ment  therein  is  controlling  of  its 
meaning  and  must  "often  prevail 
over  its  literal  meaning"  (Birming- 
ham Waterworks  Co.  v.  Windham, 
190  Ala.  634,  640,  67  So.  424 ;  Crass 
v.  Scruggs,  115  Ala.  258,  268,  22 
So.  81 ;  Robinson  v.  Bullock,  58  Ala. 
618,  622;  Lowrey  v.  Hawaii,  206 
U.  S.  219,  51  L.  ed.  1032,  27  Sup. 
Ct.  Rep.  622;  Chicago  v.  Sheldon, 
9  Wall.  50,  19  L.  ed.  594)  ;  and  the 
whole  contract  will  be  construed  so 
as  to  make  it  legal 
rather  than  illegal  iSrieS?.""" 
(Mclntyre  Lumber 
&  Export  Co.  V.  Jackson  Lumber 
Co.  165  Ala.  268,  274,  138  Am.  St. 
Rep.  66,  51  So.  767;  Ashley  v.  Cath- 
cart,  159  Ala.  474,  480,  49  So.  76). 
In  Comer  v.  Bankhead,  70  Ala.  136, 
141,  Mr.  Justice  Stone  states  Par- 
sons's  simple  rules  for  the  construc- 
tion of  contracts: 

"It  is  the  rule  that  the  Y^hole  con- 
tract should  be  considered  in  de- 
termining the  meaning  of  any  or 
all  its  parts."  2  Parsons,  Contr. 
13. 

"The  contract  should  be  support- 
ed, rather  than  defeated."    Page  15. 

"All  the  parts  of  the  contract  will 
be  construed  in  such  a  way  as  to 
give  force  and  validity  to  all  of 
them,  and  to  all  of  the  language 
used,  where  that  is  possible."  Page 
16. 

"All  instruments  should  be  con- 
strued contra  proferentem ;  that  is, 
against  him  who  gives,  or  under- 
takes, or  enters  into  an  obligation." 
Page  19. 

A  trade  custom  as  to  the  subject 
and  objects  of  the  contract,  known. 


Digitized  by 


Google 


996 


AMERICAN  LAW  REPOBTS.  ANNOTATED. 


[19  A.L.R. 


to  the  parties  as  prevailing  in  the 
community  where 
^"c'SrtJST"""  the  contract  is  exe- 
cuted  and  where  to 
be  performed,  is  by  implication  in- 
corporated therein  between  the  par- 
ties as  respectine:  the  subject-matter 
of  such  custom.  Crandall-Pettee 
Co.  V.  Jebeles  &  C.  Confectionery  Co. 
195  Ala.  152,  157,  69  So.  964;  Geor- 
gia Cotton  Co.  V.  Lee,  196  Ala.  599, 
72  So.  160;  German-American  Ins. 
Co.  V.  Commercial  F.  Ins.  Co.  95 
Ala.  469,  475,  16  L.R.A.  291,  11  So. 
117;  Walls  v.  Bailey,  49  N.  Y.  464, 
10  Am.  Rep.  407. 

When  the  two  instruments  are 
considered  under  surrounding  cir- 
cumstances of  the  parties  and  ob- 
jects in  view  at  the  time  of  the 
execution  of  the  contract,  we  are  of 
opinion,  if  time  was  of  its  essence, 
that  the  construction  of  the  parties 
was  that  the  same  was  for  one  year, 
expiring  in  November,  1919.  On 
October  3,  1918,  the  Select  Pictures 
Corporation,  through  its  branch 
manager  at  Atlanta,  Georgia,  wrote 
complainant:  "Our  impression  is 
that  your  contract  with  us  is  to  be- 
come effective  on  or  about  November 
1st.  If  correct  in  tliis  surmise,  we 
will  appreciate  your  giving  us  defi- 
nite exhibition  dates  at  the  earliest 
possible  moment,  in  order  that  we 
may  give  you  absolute  protection 
on  the  new  releases" — and  on  De- 
cember '12,  1918,  again  wrote: 
"Dame  Rumor  .  .  .  informs  me 
that  a  report  is  being  circulated  to 
the  effect  that  a  local  film-distribut- 
ing organization  alleges  that  they 
have  secured  the  services  of  Norma 
Talmadge.  I  desire  to  state  most 
emphatically,  and  I  base  this  state- 
ment on  autiiientic  advice  from  an 
authoritative  source,  that  Select  Pic- 
tures Corporation  contract  for  Nor- 
ma Talmadge  pictures  runs  until 
November,  1919,  and  that  no  other 
distributing  organization  will  dis- 
tribute or  release  (new)  Norma 
Talmadge  pictures  during  that  pe- 
riod. What  may  happen  after  that 
cannot  affect  Norma  Talmadge  pro- 
duction for  practically  one  year.  In 
view  of  the  fact,  that  Miss  Talmadge 


has  released  but  one  of  the  eight 
contracted  second  star  series  pic- 
tures, and  that  the  contract  held  by 
Select  Pictures  Corporation  is  bind- 
ing in  its  terms  for  the  faithful  per- 
formance of  all  the  conditions  of 
contract,  it  is  slightly  illogical  that 
any  other  company  could  have  se- 
cured the  services  of  Miss  Talmadge 
until  the  eight  pictures  above  men- 
tioned shall  have  been  delivered; 
therefore  we  repeat  most  emphat- 
ically that  no  changes  will  be,  or 
can  be,  made  prior  to  the  completion 
of  her  contract  with  Select  Pictures 
Corporation.  All  contracts  written 
or  to  be  written  by  Select  Pictures 
Corporation  for  Norma  Talmadge 
second  star  series  of  eight  pictures 
will  remain  in  force  as  written,  and 
the  full  contracted  quota  of  pic- 
tures will  be  delivered  by  Select 
Pictures  Corporation  regardless  of 
any  rumors  or  allegations  to  the 
contrary." 

The  affidavit  of  Mr.  Morris,  gen- 
eral manager  of  the  Select  Pictures 
Corporation,  showed  that  the  nega- 
tive of  the  picture  in  question,  '"fiie 
Isle  of  Conquest,"  was  received  by 
Select  Pictures  Corporation  on  or 
about  September  20,  1919,  and  that 
picture  was  released  on  or  about 
October  20,  1919;  that  its  receipt 
was  (in  the  opinion  of  the  affiant) 
"nearly  a  month  after  the  expira- 
tion of  the  period  fixed  by  the  con- 
tract as  determining' what  pictures 
were  covered  by  it  and  also  after 
the  cancelation   of  the  contract." 
However,  the  dates  of  expiration  of 
the  contract,  and  of  effective  can- 
celation thereof,  are  „     . 
questions     of     law  ^["^2:^1^^ 
for  the  determina-  »j;^*S*  ** 
tibn    of   the   court. 
Of  the  time  of  performance  it  is 
pertinent  te  note  that  paragraph  3 
of  the  one  instrument  is :    "The  ex- 
hibitor agrees  to  play,  in  the  order 
of  delivery  for  exhibition,  at  least 
two  of  said  photoplays  during  each 
and  every  period  of  one  month  com- 
mencing with  the  1st  day  of  Novem- 
ber, 1918,  and  to  play  all  of  said 
photoplays  on  or  before  the  expira- 
tion of  one  year  from  the  date  of 
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plays." 

In  the  other:  "The  distributor 
asrrees  that  he  will,  durine:  the  year 
commencinsr  on  or  about  t£e  1st  day 
of  September,  1918,  release  eight 
photoplays,  in  which  the  above- 
named  star  (Norma  Talmadge) 
shall  enact  the  leadinir  role ;  and  it 
hereby  grants  to  the  exhibitor  the 
license  to  exhibit  one  copy  of  each 
of  said  photoplays,  at  the  above- 
named  tbeater  only,  for  two  succes- 
sive days.    .    .    .'• 

In  view  of  this  apparent  conflict 
of  date  of  beginning  of  contract,  the 
construction  placed  thereon  by  the 
parties  will  largely  control  in  the 
matter. 

The  picture  in  question  came  to 
defendiant.  Select  Pictures  Corpora- 
tion, and  was  subject  to  rrfease  be- 
fore the  expiration  of  complainant's 
contract  in  November,  1919,  unless 
the  contract  was  canceled  by  de- 
fendant's letter  of  September  16, 
1919.  When  the  averments  of  the 
bill  and  answers  and  the  several 
affidavits  are  duly  considered,  we 
are  not  impressed  that  there  was 
cancelation  of  the  contract  for  rea- 
sons provided  in  the  contract.  The 
contract  recites  that,  "inasmuch  as 
the  distributor  is  dependent  for  its 
ability  to  perform  this  contract  up- 
on the  production  of  the  photoplays, 
.  .  .  which  may  be  prevented  by 
the  illness,  injury,  incapacity,  death, 
or  default  of  the  artists,  directors, 
and  other  persons  or  corporations 
engaged  in  producing  the  same,"  or 
prevented  or  delayed  for  various 
reasons  beyond  its  control, — as  the 
conditions  on  which  cancelation 
may  be  had  on  notice.  None  of 
these  conditions  of  illness,  injury, 
incapacity,  death,  or  default  of  the 
artist  Norma  Talmadge  or  of  her 
directors  or  other  persons  or  cor- 
porations engaged  in  producing  her 
plays,  or  the  play  in  question,  is 
shown  to  have  intervened  to  prevent 
its  receipt  and  release  before  the 
time  of  the  expiration  of  the  con- 
tract, in  November,  1919.  On  the 
other  hand,  the  contrary  is  averred 


submission  was  had. 

Under  the  contract  between  the 
parties  the  Select  Pictures  Corpora- 
tion agreed  to  furnish  complainant 
with  certain  photographic  flhns 
portraying  the  artist  in  question, 
for  exclusive  first  runs  at  its  place 
of  business  in  the  city  of  Monl^m- 
ery.  The  defendants  Montgomery 
Enterprises  and  its  manager,  Will^, 
are  charged  with  a  knowledge  of 
such  facts  as  to  inform  them  or  pot 
them  on  inquiry  concerning  com- 
plainant's contractual  rights  in 
the  premises;  that  they  knew  of 
complainant's  having  long  exhibit- 
ed first-run  pictures  by  Norma  Tal- 
madge; and  a  trade  -publication 
issued  ^^ovember  8,  1919,  contained 
a  criticism  of  the  play  in  question. 
If  such  inquiry  had  been  prosecuted 
to  a  reasonable  extent  in  Montgom- 
ery, it  would  have  led  to  a  full  knowl- 
edge of  the  facts.  The  equity  of  such 
bills,  so  far  as  pertains  to  an  in- 
junction against  a  defaulting  party 
to  a  contract,  has  been  sustained  in 
Edmundson-Randle  Drug  Co.  v. 
Partin  Mfg.  Co.  200  Ala.  208,  75 
So.  966;  Gilligham  v.  Ray,  157 
Mich.  488,  491,  122  N.  W.  Ill; 
Fleckenstein  Bros.  Co.  v.  Flecken- 
stein,  —  N.  J.  Eq.  — ,  53  Atl.  1043. 

In  Friedberg  v.  McClary,  173  Ky. 
679,  L,R.A.1917C,  777,  781,  191  S. 
W.  300,  an  action  to  restrain  an  in- 
solvent from  selling  a  large  quantity 
of  tobacco  contracted  to  be  sold  to 
plaintiff,  and  to  restrain  designated 
third  persons  with  knowledge  of 
plaintiff's  rights  from  purchasing, 
was.  sustained  by  the  Kentucky 
court.  The  justice  said:  "We  are 
aware  that  in  Chambers  v.  Baldwin, 
91  Ky.  121,  11  L.R.A.  545,  34  Am. 
St  Rep.  165,  15  S.  W.  57,  and  other 
cases  cited  on  the  brief  of  defend- 
ant's counsel,  it  was  held  that  one 
party  to  a  contract  cannot  main- 
tain an  action  against  a  third  per- 
son who  even  maliciously  advised 
and  procured  the  other  party  to  the 
contract  to  violate  it,  unless  such 
person,  by  coercion  or  deception 
caused  the  violation  of  the  contract 
by    the    other    contracting    party 
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a^rainst  his  will  or  contrary  to  his 
purpose.  But  in  that  case  the  ac- 
tion was  brought,  not  as  here,  to 
prevent  the  violation  of  the  con- 
tract induced  by  a  third  party,  but 
to  recover  of  the  latter  damages  for 
his  malicious  interference  with  the 
contract.  In  the  instant  case  no 
damages  are  sought  against  Buck- 
ner  or  Gaston,  Williams,  and  Wig- 
more  ;  it  is  merely  sought  to  enjoin 
them  from  interfering  with  the  con- 
tract between  plaintiff  and  the  de- 
fendant McClary,  upon  the  ground 
that  such  interference  was  mali- 
cious, or  at  least  in  bad  faith,  done 
with  full  knowledge  of  the  plaintiff's 
rights  under  the  contract;  and  that 
damages  that  might  be  recovered  by 
the  latter  of  McClary  in  an  action  at 
law,  because  of  his  insolvency,  would 
not  afford  an  adequate  remedy. 
In  such  state  of  case  relief  by  in- 
junction has  been  allowed  in  other 
jurisdictions.  Beekman  v.  Mar- 
sters,  195  Mass.  205,  11  L.R.A. 
(N.S.)  201,  122  Am.  St.  Rep.  232, 
80  N.  E.  817,  11  Ann.  Cas.  332; 
American  Law  Book  Co.  v.  Edward 
Thompson  Co.  41  Misc.  396,  84  N. 
y.  Supp.  225 ;  Flaccus  v.  Smith,  199 
Pa.  133,  54  L.R.A.  640,  85  Am.  St. 
Rep.  779,  48  Atl.  894;  Newport  v. 
Newport  Light  Co.  84  Ky.  166 ;  Wil- 
kins  V.  Somerville,  80  Vt.  48,  11 
L.R.A.(N.S.)  1183,  130  Am.  St; 
Rep.  906,  66  Atl.  893 ;  New  England 
Phonograph  Co.  v.  Edison  (C.  C.) 
110  Fed.  26.  The  doctrine  was  also 
recognized  in  this  jurisdiction  in 
Turner  v.  Hampton,  30  Ky.  L.  Rep. 
179,  97  S.  W.  761,  wherein  it  was 
held  l^at  not  only  was  injunction 
the  proper  remedy  to  prevent  the 
violation,  by  the  trustees  of  a  school 
district,  of  a  contract  whereby  th^ 
had  employed  the  plaintiff  to  teach 
the  school  therein,  but  also  to  re- 
strain another  from  teaching  it  un- 
der a  later  contract  with  the  trus- 

In  International  News  Service  v. 
Associated  Press,  248  U.  S.  215, 
239,  240,  63  L.  ed.  211,  220,  221, 
2  A.L.R.  293,  39  Sup.  Ct.  Rep.  68, 
the  parties  litigant  were  competitors 
in  the  distribution  of  news  and  its 


publication  for  a  profit,  and  the  bill 
sought  to  restrain  the  International 
News  Service  from  using  news 
from  bulletins  and  excerpts  from 
early  editions,  selling  the  same  to 
defendant's  customers.  The  insist- 
ence by  the  defendant  was  that, 
the  bulletin  boards  and  early 
editions  having  given  the  matter  as 
news,  the  same  became  the  com- 
mon possession  of  all  to  whom  it 
became  accessible,  and  that  the  de- 
fendant had  the  right  to  convey 
such  news  to  its  customers  and 
charge  for  same.  In  answering 
this  contention  Mr.  Justice  Pitney 
said:  "The  fault  in  the  reasoning 
lies  in  applying  as  a  test  the  right 
of  the  complainant  as  against  the 
public,  instead  of  considering  the 
rights  of  complainant  and  defend- 
ant, competitors  in  business,  as  be- 
tween themselves.  The  right  of  a 
purchaser  of  a  single  newspaper  to 
spread  knowledge  of  its  contents 
gratuitously,  for  any  Intimate 
purpose  not  unreasonably  interfer- 
ing with  complainant's  right  to 
make  merchandise  of  it,  may  be  ad- 
mitted; but  to  transmit  that  news 
for  commercial  use,  in  competition 
with  complainant, — which  is  what 
defendant  has  done  and  seeks  to  jus- 
tify,— is  a  very  different  matter.  In 
doing  this  defendant,  by  its  very 
act,  admits  that  it  is  taking  mate- 
rial that  has  been  acquired  by  com- 
plainant as  the  result  of  organiza- 
tion and  the  expenditure  of  labor, 
skill,  and  money,  and  which  is  sal- 
able by  complainant  for  money, 
and  that  defendant,  in  appropriat- 
ing it  and  selling  it  as  its  own, 
is  endeavoring  to  reap  where  it 
has  not  sown,  and  by  disposing 
of  it  to  newspapers  that  are  com- 
petitors of  complainant's  mem- 
bers is  appropriating  to  itself  the 
harvest  of  those  who  have  sown. 
Stripped  of  all  disguises,  the  proc- 
ess amounts  to  an  unauthorized 
interference  with  the  normal  opera- 
tion of  complainant's  legitimate 
business  precisely  at  the  point 
where  the  profit  is  to  he  reaped,  in 
order  to  divert  a  material  portion 
of  the  profit  from  those  who  have 
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[Italics  BuppUedj,  with  special  ad- 
vantage to  defendant  in  the  compe- 
tition because  of  the  fact  that  it  is 
not  burdened  with  any  part  of  the- 
expense  of  gathering  the  news.  The 
transaction  speaks  for  itself,  and  a 
court  of  equi(7  ought  not  to  hesitate 
long  in  characterizing  it  as  unfair 
competition  in  business.  The  under-' 
lying  principle  is  much  the  same  as 
that  which  lies  at  the  base  of  the 
equitable  theory  of  consideration 
in  the  law  of  trusts, — ^that  he  who 
has  fairly  paid  the  price  should 
have  the  beneficial  use  of  the  prop- 
erly.  Pom.  Eq.  Jut.  §  981." 

The  rule  is  stated  in  Citizens' 
Light,  Heat  &  P.  Co.  v.  Montgomery 
Light  &  Water  Power  Co.  (C.  C.) 
171  Fed.  553,  where  injunction  was 
maintained  against  the  indemnify- 
ing by  a  certain  business  of  a  ri- 
val's customers  against  a  recovery 
of  damages  growing  out  of  their 
breach  of  contract,  where  the  pur- 
pose was  to  induce  a  breach  of  con- 
tract. The  court  said :  "While  the 
law  allows  a  trader,  by  mere  solici- 
tation, to  persuade  customers  to 
change  their  business  relations, 
without  actionable  liability  there- 
for, though  a  broken  contract  is  the 
result,  it  does  not  permit  such  a  so- 
licitor, even  in  the  interests  of  com- 
petition, to  go  further,  intervening 
actively  between  the  contracting 
parties,  as  a  dominant  agency  in 
producing  a  breach,  by  promise  of 
indemnity  to  one  of  them  to  induce 
the  breach.  When  the  solicitor 
knowingly  and  intentionally  goes 
beyond  mere  soKeitation,  to  induce 
another  man's  customer  to  do  busi- 
ness with  him,  and  promises  to  hold 
that  other  m/vn's  customer  harmless 
for  the  breach  of  a  contract  rvith 
him,  he  transcends  the  rights  of  the 
law  of  competition,  has  no  'suffi- 
cient justification,'  and  thereby  be- 
comes liable  to  him  whose  customer 
is  taken  over.  Such  conduct  is  an 
unlawful  interference  with  anotiier 
man's  rights,  for  which  he  may 
maintain  an  action  and  recover 
nominal  damages,  although  the  con- 
Inract  be  not  actually  breached  in 


(Italics  su{^lied.) 

Complainant's  rights  in  the  pic- 
ture "The  Isle  of  Conquest,"  Norma 
Talmadge  starring,  was  exclusive 
as  to  its  first  exhibition  at  Mont' 
gomery,  Alabama.  Its  receipt  and 
date  of  its  release  by  Select  Pictures 
Corporation  was  admitted  by  its 
manager  to  have  been  on  or  about 
October  20,  1919.  Its  first  run 
privilege  was  of  great  value  in  the 
business  of  the  kind  in  which  instant 
parties  are  and  were  engaged. 
Wells  V.  First  Nat.  Exhibitors'  Cir- 
cuit, 149  Ga.  200,  99  S.  E.  615,  618. 
Select  Pictures  Corporation  having 
granted  to  complainant  the  exclu- 
sive privil^e  of  showing  said  pic- 
ture at  its  theater  in  Montgomery, 
Alabama,  before  its  exhibition  at 
otber  theaters  in  said  city,  was  a 
valuable  right  secured  by  the  latter 
under  the  contract, 
and  other  theaters  Igl^^r^rmtinm 
in  Montgomery  ^'Snei'^ 
could  not  legally  ex- 
hibit the  same  in  disregard  of  .com- 
plainant's contract  rights  of  first 
run,  after  notice  or  knowledge  of 
complainant's  said  rights.  This  was 
beyond  the  rights  of  the  law  of  com- 
petition. The  averments  of  the  bill 
are  sufficient  to  charge  notice  or 
knowledge  to  the  resident  defend- 
ants of  complainant's  contractual 
right  to  first-run  exhibitions  of 
Norma  Talmadge  pictures  within 
the  city  of  Montgomery,  where  com- 
plainant and  defendant  were  prose- 
cuting rival  businesses,  and  had 
done  so  for  a  long  period  ante-dat- 
ing defendant's  purchase  of  the 
purchase  of  the  picture  in  question. 
The  omission  on  the  part  of  defend- 
ant to  seek  information  of  complain- 
ant, who  it  knew  was  or  had  recently 
been  in  the  possession  of  the  ex- 
clusive right  of  exhibiting  the  first 
run  of  pictures  by  said  artist,  and 
knew  of  f^e  custom  throughout  the 
country  and  in  this  city  governing 
same,  was  a  failure  to  prosecute  an 
inquiry  with  due  diligence.  2  Pom. 
Eq.  Jut.  3d  ed.  §  607,  p.  962;  Ivy 
V.  Hood,  202  Ala.  121,  79  So.  587. 

There  is  no  adequate  remedy  at 
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law  for  the  protection  of  complain- 
ant's riffhts.  A  statutory  action  of 
detinue  for  the  recovery  of  the 
property  in  specie 
-•bMnec  of  will  not  provide  an 
re»e«r  «t  taw.  adequate  remedy  at 
law  for  a  breach  of 
the  contract  to  furnish  movinsr  pic- 
ture films.  Raftery  v.  World  Film 
Corp.  180  App.  Div.  475,  167  N.  Y. 
Supp.  1027,  1032;  36  Cyc.  557.  If 
detinue  had  been  resorted  to  by  com- 
plainant to  secure  possession  of  the 
film,  defendant  having  the  statutory 
period  of  five  days  in  which  to  give 
bond  and  retain  possession  of  the 
chattel  (Code,  §§  3778,  3780;  Nixon 
V.  Smith,  193  Ala.  443,  69  So.  117), 
and  was  exhibiting  the  same  at  the 
time  the  temporary  injunction  was 
issued,  before  the  time  fixed  by  the 
statute  for  delivery  of  the  property, 
etc.  (Code,  §  3778),  the  film  would 
have  lost  its  value  to  complainant 
as  a  first-run  ijicture  by  defendant's 
continued  exhibition  thereof.  The 
rule  of  the  inadequacy  of  remedies 
at  law  in  such  cases  is  well  stated  in 
36  Cyc.  657,  thus:  "If  the  specific 
thing  contracted  for  is  desired  by 
plaintiff,  if  it  cannot  be  duplicated, 
and  if  his  reason  for  desiring  it 
or  the  other  circumstances  of  the 
case  are  such  that  money  damages 
would  not  be  an  adequate  compen- 
sation to  him  for  its  loss,  equity  will 
decree  its  delivery  to  him.  The 
jurisdiction  for  this  purpose  is  an 
outgrowth  of,  and  closely  connected 
with,  the  remedy  for  the  delivery 
up  of  chattels  of  this  special  nature 
tortiously  withheld  from  their  own- 
ers. In  such  cases  the  legal  reme- 
dies of  replevin  and  detinue  are  sub- 
ject to  defects  of  procedure  which 
prevents  the  successful  plaintiff 
from  invariably  recovering  posses- 
sion of  the  chattel." 

We  now  come  to  the  question: 
Had  the  lower  court  jurisdiction  to 
enjoin  the  exhibition  of  the  picture 
by  defendant  Montgomery  Enter- 
prises Corporation?  Of  jurisdic- 
tion, pertinent  provisions  of  our 
statute  are:  "Courts  of  chancery 
must  take  cognizance  of  cases  in 
equity.     .     .     .     Against  nonresi- 


dents, when  the  object  of  the  suit 
concerns  an  estate  of,  lien,  or  charge 
upon,  lands,  or  the  disposition  there- 
of, or  any  interest  in,  title  to,  or 
encumbrance  on  personal  property 
witiiin  this  state,  or  where  the 
cause  of  action  arose,  or  the  act  on 
which  the  suit  is  founded,  was  to 
have  been  performed,  in  this  state." 
Code,  §  3054;  Moore  v.  Altom,  192 
Ala.  261,  264,  68  So.  326;  Treada- 
way  v.  Stansell,  203  Ala.  52,  82  So. 
12. 

In  Iron  Age  Pub,  Co.  v.  Western 
U.  Teleg.  Co.  83  Ala.  498,  505,  3 
Am.  St.  Rep.  758,  3  So.  449,  it  is 
said  of  the  statute  (Code  1886,  § 
3414)  that  it  confers  jurisdiction  on 
courts  of  chancery  against  nonresi- 
dents in  four  imrticular  classes  of 
cases:  First,  when  the  object  of 
the  suit  concerns  an  estate  of  or 
lien  or  charge  upon  lands  within 
this  state,  or  the  disposition  there* 
of;  or,  second,  any  interest  in,  title 
to,  or  encumbrance  on,  personal 
property  within  this  state ;  or,  third, 
when  the  cause  of  action  arose  in 
this  state;  or,  fourth,  when  the  act 
on  which  the  suit  is  founded  was  to 
have  been  performed  in  this  state. 
We  quote  from  the  opinion:  "The 
jurisdiction,  as  thus  conferred,  is 
plainly  statutory  and  limited,  and 
the  general  rule  being  that  a  foreign 
corporation  cannot  be  sued  unless 
it  voluntarily  appears  to  defend,  it 
being  impossible  for  the  court  to 
extend  the  arm  of  its  process  into 
a  foreign  state  or  territory  for  the 
purpose  of  reaching  it,  it  follows 
that  the  bill  cannot  be  retained,  un- 
less the  case  made  by  it  falls  within 
the  statute,  or  else  it  is  made  to  ap- 
pear that  this  objection  has  been 
obviated  by  an  actual  appearance 
of  the  defendant,  so  as  to  confer 
jurisdiction  of  its  person.  Sayre  v. 
Elyton  Land  Co.  73  Ala.  85 ;  Galpin 
V.  Page,  18  Wall.  350,  21  L.  ed.  959  ; 
Field  Corp.  Wood's  ed.  |  329, 
note  3;  Camden  Rolling  Mill  Co. 
V.  Swede  Iron  Co.  32  N.  J.  L.  15; 
Freeman,  Judgm.  3d  ed.  §§  567,  568. 
The  present  case  concerns  neither 
land  nor  personal  property,  but  a 
contract  for  personal  services.    As 
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we  have  above  said,  the  bill  fails  to 
aver  with  sufficient  certainty  that 
the  contract  arose  in  this  state,  or 
was  to  be  performed  within  itS' 
jurifidiction." 

The  subject  of  that  controversy 
was  news  despatches  to  be  delivered 
from  time  to  time  by  the  Assodat-. 
ed  Press,  in  the  future,  to  the  West- 
em  Union  Telegraph  Company  at 
a  point  without  the  state,  and  by 
it  <lelivered  to  resident  publishing 
companies.  The  purpose  of  that 
bill  was  not  to  enjoin  the  publica- 
tion of  press  despatches  then 
in  the  possession  of  the  publish- 
ing companies  within  the  juris- 
diction of  the  Alabama  courts.  In 
discussing  the  sufficiency  of  aver- 
ments of  the  bill  in  the  Iron  Age 
Case,  Mr.  Justice  Somerville  points 
to  indeiiniteness  with  respect  to 
when  the  contract  was  made,  or 
where  it  was  entered  into,  or  where 
to  be  performed,  whether  in  or  out 
of  the  state,  and  says  that  the  bill 
does  not  with  sufficient  particularity 
aver  that  the  telegraph  despatches 
were,  under  the  contract,  to  be  de- 
livered to  the  complainant  by  the 
New  York  Associated  Press  at 
Birmingham  through  the  agency  of 
the  telegraph  company,  or  only  to 
the  latter  company  in  New  York,  to 
be  transmitted  to  complainant's 
agent  without  further  liability  on 
the  part  of  the  Associated  Press. 
It  was  upon  such  vague  and  indefi- 
nite allegations  as  to  the  place  of 
execution  of  the  contract  by  the  As- 
sociated Press  that  the  court  held 
that  such  defendant  was  not  brought 
"within  the  class  specified  by  the 
statute,  and  therefore  shows  no 
jurisdiction  in  chancery."  That 
this  is  the  crux  of  that  decision  is 
shown  by  the  further  statement  of 
facts  reciting  that  the  bill  prayed 
an  injunction  "to  enjoin  and  re- 
strain said  Western  Associated 
Press  and  New  York  Associated 
Press  from  selling,  transmitting,  or 
furnishing,  and  said  Western  Union 
Telegraph  Company  from  deliver- 
ing, the  'Associated  Press  de- 
spatches' to  said  News  Publishing 
Company,  said  Herald  Publishing 


Compimy,  or  to  anyone  tor  them." 
From  such  averments  there  was  not 
shown  any  interest  in,  title  to,  or 
encumbrance  on,  personal  property 
within  the  state,  and  its  use,  or  that 
the  act  on  which  the  suit  was  found- 
ed was  performed  within  the  state 
of  Alabama,  as  required  by  statute. 
Thus  is  the  decision  of  Iron  Age 
Pub.  Co.  V.  Western  U.  Tdeg.  Co. 
supra,  distinguished  from  the 
averred  facts  in  instant  case  show- 
ing jurisdiction  within  the  purview 
of  the  statute.  In  the  instant  case 
the  photoplay  film  in  question  had 
been  furnished  by  Select  Pictures 
Corporation  to  the  defendant  Mont- 
gomery Enterprises,  in  disregard 
of  its  contract  with  complainant, 
and  the  averments  of  the  pleading 
were  that  said  personal  property 
(the  photoplay  film  in  question), 
was  within  the  state  at  the  time  the 
bill  was  filed,  in  the  city  where  com- 
plainant and  the  defendant  competi- 
tor both  conducted  moving  picture 
businesses,  and  was  being  exhibited 
by  one  of  respondents.  The  object 
of  the  present  suit  concerns  an  in- 
terest in  or  title  to  the  specific  per- 
sonal properly  within  the  state,  and 
its  exhibition  by  the  Montgomery 
Enterprises  witifun  the  state  and 
county  where  the  bill  was  filed,  in 
disregard  of  complainant's  superior 
contract  rights  and  to  its  irrepar- 
able injury.  Woodstock  Operating 
Corp.  v.  Quinn,  201  Ala.  681,  79  So. 
253. 

Here  the  resident  defendants  are 
proceeded  against  as  tort-feasors, 
against  whom  relief  can  be  had  in 
the  absence  of  service  on  the  non- 
resident joint  tort-feasors,  sending 
the  photoplay  (the  personal  prop- 
erty, the  object  or  subject  of  the 
contract)  into  the  state  to  violate  its 
contract  with  complainant  by  its  ex- 
hibition by  a  business  rival.  Juris- 
diction is  acquired  from  the  fact 
that  the  personal  property  of  Se- 
lect Pictures  Corporation  in  ques- 
tion was  in  posses- 
sion  of  the  resident  tiol^I^^iilt'TO^Uy 
defendant,  Mont-  JJ^*^^  no»r«ii- 
gomery  Enter- 
prises, which  was  exhibiting  it  at 
the  time  the  bill  was  filed,  and  which 
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exhibition  by  it  was  within  the  city 
of  Montgomery,  in  known  disregard 
of  complainuit's  superior  rights  ac< 
quired  by  contract  with  such  non- 
resident defenduit  with  respect  to 
such  personal  property  and  its  ex- 
hibition at  the  time  and  place  in 
question.  In  New  York  Phonograph 
Co.  V.  Jones  (G.  C.)  123  Fed.  197, 
an  exclusive  licensee  for  the  sale  of 
patented  articles  within  certain 
territory  was  permitted  to  bring 
suit  in  equity  for  an  injunction 
against  a  third  party,  who  with 
Imowledge  of  the  license  conspired 
with  licensor  to  violate  complain- 
ant's contract  rights  by  selling  the 
patented  article  within  the  territory. 
In  such  suit,  based  on  the  tortious 
acts  of  the  defendant,  and  not  upon 
any  contract  relation,  it  was  held 
that  neither  the  licensor  nor  any 
co-conspirator  was  a  necessary 
party.  The  knowledge  of  the  con- 
tractual relations  of  the  parties 
charged  to  the  resident  defendant 
was  the  essence  of  the  charge.  Un- 
der such  circumstances  a  person  re-r 
ceiving  injury  from  the  tortious* 
acts  of  others  has  a  remedy  against 
p.r«.e-Tiou.  one. or  all  of  the 
tion  ot  eontntct   wrougdocrs,       and 

remedy  in  equity  against  the  wrong-  \ 
doing  of  one  or  all  at  his  election. 
Edmundson-Randle  Drug  Co.  v. 
Partin  Mfg.  Co.  200  Ala.  208,  75 
So.  966 ;  Alcazar  Amusement  Co.  v. 
Mudd  &  C.  Amusement  Co.  204  Ala. 
508,  86  So.  209. 

The  cases  by  our  court  relied  on 
by  appellant  are  not  to  a  contrary 
effect.  In  Rucker  v.  Morgan,  122 
Ala.  308,  318,  25  So.  242,  the  bill 
sought  to  have  a  trust  agreement 
declared  fraudulent  and  void,  and 
the  certificates  of  stock  placed  in 
the  hands  of  the  designated  trustee 
delivered  up  for  cancelation,  and 
other  certificates  issued,  and,  in  aid 
of  this,  injunctions  were  prayed. 
The  bill  averred  that  the  respondent 
corporation  issuing  the  stock,  the 
designated  trustee  who  had  the  cer- 
tificates of  stock  in  possession,  and 
Miller,  in  whose  name  as  agent  the 
stock  stood  on  the  books  of  the  cor- 


poration, were  all  nonresidents 
of  the  state  of  Alabama,  residing 
in,  and  being  residents  of,  the  state 
of  Illinois.  The  court  held  that  the 
decree  sought  was  to  operate  in  per- 
sonam, and  the  court  must  acquire 
jurisdiction  of  the  person  in  order 
to  compel  compliance  by  personal 
service  of  process,  or  by  the  volun- 
tary appearance  of  the  defendants 
in  court ;  that  the  foregoing  statute 
was  not  so  comprehensive  as  to  con- 
fer upon  the  chancery  court  juris- 
diction to  .proceed  to  final  decree  to 
the  end  prayed;  and  further  said: 
"Service  of  its  process  is  limited  and 
confined  to  the  territorial  boundary 
of  the  state,  and  in  the  absence  of  a 
voluntary  appearance  and  submis- 
sion to  its  jurisdiction  by  a  non- 
resident defendant,  it  can  acquire 
no  jurisdiction  as  to  such  a  per- 
son, except  in  cases  provided  for 
in  the  above  statute,  and  then 
not  of  the  nonresident  person- 
Ally,  but,  in  the  language  of  the 
statute,  'against  nonresidents,'  and 
to  the  extent  and  purpose  of  deal- 
ing with  his  interest  in  the  sub- 
matter  of  the  suit,  and  over  which 
the  court  has  rightfully  acquired 
jurisdiction.  The  cases  mentioned 
in  the  statute  are  stated  with 
sufficient  clearness  not  to  admit 
of  a  misunderstanding.  The  ju- 
risdiction of  the  chancery  court 
as  to  nonresidents  being,  therefore, 
purely  statutory,  must,  as  to  such 
jurisdiction,  be  held  strictly  within 
the  provisions  of  the  statute." 

The  statute  was  also  considered 
in  Tigrett  v.  Taylor,  180  Ala.  296, 
803,  60  So.  858,  where  the  bill  was  to 
enforce  a  trust,  to  compel  an  ac- 
counting where  the  incidental  re- 
lief was  the  foreclosure  of  mort- 
gages on  lands  in  the  state,  which 
mortgages  were  part  of  the  securi- 
ties to  be  accounted  for,  the  facts 
being  such  that  complainant's  right 
to  foreclose  (it  was  said)  could  not 
be  determined  until  after  an  account- 
ing. A  pronouncement  of  the  court 
was :  "Whether  there  can  or  should 
be  any  proceeding  as  against  the 
land  in  Alabama,  taking  the  aver- 
ments of  the  bill  as  true,  is  contin- 
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gent  upon  and  merely  incidental  to 
the  accounting  and  settlement  oi  the 
trust.  As  there  can  be  no  discovery, 
accounting,  or  settlem^it  of  the 
trust  it  cannot  be  knoiwn  that  com- 
plainant has  any  estate  in,  lien  or 
charge  upon,  the  lands  in  Alabama. 
The  only^  interest  Tigrett  Is  shown 
to  have  m  the  lands  is  that  of  mort> 
gages;  if  'Uie  mortgagor  should  pay  ' 
off  the  mortage  debt  or  redeem, 
then  neither  Tigrett  nor  complain- 
ant  would  have  any  possible  interest 
therein.  So  the  interest  in  the  kmds 
is  wholly  contingent  upon  the  main 
equities  of  the  bill,  and  is  merely 
incidental  to  the  relief  sought." 

Adverting  to  the  Iron  Age  Case, 
where,  speaking  of  the  statute 
(C!ode,  §  3054),  the  important  diB>  - 
tinction  is  made  as  to  the  jurisdic- 
tion of  a  court  of  equity  under  the 
statute,  it  is  said:  "The  present 
case  concerns  neither  land  nor  per- 
sonal property,  but  a  contract  for 
personal  services." 

The  instant  case  is  not  a  contract 
for  personal  services,  but  for  the 
delivery  of  specific  personal  prop- 
erty of  unique  and  artistic  value,  ^ 
controlled  exclusively  by  Select  Pic- 
tures Corporation,  and  which  per- 
sonal property  was,  at  the  time  of 
filing  the  bill,  within  the  jurisdiction 
of  the  court,  and  was  then  being 
used  by  complainant's  competitor , 
in  business  in  disregard  of  its  con- 
tract rights  with  respect  to  such 
personal  property.  The  right  of  in- 
junction has  been  decreed  and  en- 
forced as  to  contracts  for  such  per- 
sonal property.  In  Southern  Iron  & 
Equipment  Co.  v.  Vaughan,  201  Ala. 
356,  357,  L.R.A.1918E,  594,  78  So. 
212, 213,  it  was  stated:  "The  gener- 
al rules  obtaining  for  specific  per- 
formance are  that  'equity  will  not, 
in  general,  decree  the  specific  per- 
formance of  contracts  concerning 
chattels,  because  their  money  value 
recovered  as  damages  will  enable 
the  party  to  purchase  others  in  the 
market  of  like  kind  and  quality. 
Where,  however,  particular  chatties 
have  some  special  value  to  the  own- 
er, over  and  above  any  pecuniary  es- 
timate,— pretium    affectionis, — and 


where  they  are  unique,  rare,  and 
incapable  of  being  reproduced  by 
money  damages,  equity  will  decree 
a  specific  delivery  of  them  to  their 
owner,  and  the  specific  performance 
of  contracts  concerning  them." 

See  11  Enc.  Dig.  (Ala.)  pp. 
983,  984,  §§  47,  48 ;  5  Pom.  Bq.  Rem. 
2d  ed.  2170,  2171 ;  86  Cyc.  557,  659, 
and  notes. 

The  fact  that  Select  Pictures  Cor- 
poration was  not  a  party  by  appear- 
ance or  service  of  process  is  impor- 
tant only  as  affecting  the  scope  of 
the  decree  entered  on  February  2, 
1920,  whidi  is  as  follows:  ".  .  . 
The  said  Montgomery  Enterprises, 
a  cori>oration.  Select  Pictures 
Corporation,  and  R.  B.  Wilby  are 
hereby  enjoined  from  exhibiting  or 
otherwise  displaying  the  moving 
picture  known  as  "The  Isle  of  Con- 
quest,' in  which  Norma  Talmadge 
performed  as  a  star,  at  the  Strand 
iheaber  or  any  other  theater  in  the 
city  of  Montgomery,  Alabama,  until 
the  Empire  Theater  Company  shall 
have  had  the  first  run"  of  said  mo- 
tion picture  at  said  Empire  theater. 

The  time  and  place  of  complain- 
ant's exclusive  right  to  exhibit  the 
personal  property  being  acquired 
and  fixed  by  the  contract,  and  its 
interpretation  by  the  parties  of  its 
ambiguous  provision  as  to  when  the 
year  of  its  operation  began,  the  use 
by  another  person  with  knowledge 
or  notice  of  said  personal  proper^, 
contrary  to  contract,  within  the  ju- 
risdiction of  the  court,  may  be  en- 
joined in  cases  provided  by  the 
statute.  Code,  §  3054.  This  ex- 
traordinary r^'df  may  be  granted 
in  a  proper  case,  as  provided  by 
statute,  where  the  personal  prop- 
erty, the  object  of  the  contract  and 
its  use,  is  within  the  jurisdiction  of 
the  court,  though  specific  perform- 
ance may  not  be  enforced  against 
its  nonresident  owner  and  offend- 
ing party  to  the  contract  who  has 
not  been  subjected  to  or  submitted 
to  the  jurisdiction  of  the  state  court. 

It  is  only  by  injunction  that  the 
instant  contract  rights  of  the  par- 
ties may  be  safeguarded  against  the 
exhibition  of  the  photoplay  film  by 
a    business   rival.     If   publication 
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against  Select  Pictures  Corporation 
aa  a  nonresident  be  first  required 
before  issue  of  the 
teB>pM«?r^  temporary  writ  pre- 
laavaaM  before    Venting  the  illegal 

play  film  in  the  ex- 
hibition of  the  picture,  which  was 
being  exhibited  within  the  jurisdic- 
tion of  the  court  when  the  bill  was 
filed,  its  subsequent  prohibition  by 
the  final  decree  would  have  been 
nugatory,  since  the  "first-run"  ex- 
hibition would  have  been  completed 
by  respondent,  and  complainant 
would  have  sustained  its  irreparable 
injury  sought  to  be  prevented  by 
the  injunction.  The  temporary  in- 
junction against  Select  Pictures 
Corporation  as  to  its  use  of  said 
personal  property  will  not  be  made 
permanent  without  compliance  with 
our  statutes  providing  due  notice 
by  publication  to  such  nonresident 
owner  whose  personal  property  was 
the  subject  of  the  suit  and  the  ob- 
ject of  the  contract.  Windsor  v. 
McVeigh,  93  U.  S.  274,  277,  278, 


28  L.  ed.  914-916;  Pennoyer 
V.  Neff,  95  U.  S.  714,  24  L.  ed.  566; 
Grannis  v.  Ordean,  234  U.  S.  385, 
58  L.  ed.  1863,  34  Sup.  Ct.  Rep.  779; 
American  Land  Co.  v.  Zeiss,  219  U. 
S.  47,  55  L.  ed.  82,  31  Sup.  Ct  Rep. 
200;  Gill  V.  More,  200  Ala.  511,  76 
So.  453;  Exchange  Nat.  Bank  v. 
Clement,  109  Ala.  270,  19  So.  814. 

The  decree  for  temporary  injunc- 
tion was  sufficient  to  prevent  Mont- 
gomery Enterprises  and  its  agent, 
Wilby,  from  exhibiting  at  Mont- 
gomery, at  the  time  indicated,  the 
personal  property  in  question  of 
Select  Pictures  Corporation  con- 
trary to  complainant's  contract 
rights  with  the  latter  corporation, 
and  to  its  irrepar^Ue  injury.  The 
demurrer  to  the  bill  was  properly 
overruled. 

The  decree  of  the  Circuit  Court, 
in  equity,  is  affirmed. 

Anderson,  Ch.  J.,  and  McClellan 
and  Somerville,  JJ.,  concur. 

Petition  for  rehearing  denied 
October  21,  1920. 


ANNOTATION. 


Movfaig  picttire  dittribation  oontraett. 


I.  Mutuality  of  contract,  1004. 
II.  Time  as  of  essence  of  contract,  1004. 

III.  Conditions  in,  1005. 

IV.  Cancelation  of  contract,  1006. 

V.  Damagres   for   breach   of  contract, 
1008. 

J,  MutuaUtv  of  oontraet. 

A  grant  of  the  sole  and  exclusive 
right  to  distribute,  exploit,  lease,  and 
exhibit,  in  Austoalaaia,  for  periods  of 
three  years  each  from  and  after  the 
respective  dates  of  delivery  there- 
of to  the  defendant,  all  motion  pic- 
tures designated  by  the  defendant  in 
accordance  with  the  terms  of  the 
agreement  from  among  motion  pic- 
tures released  by  the  plaintiff  prior 
to  a  certain  date,  has  been  held  to  be 
valid  and  enforceable,  and  not  void  for 
lack  of  mutuality.  Select  Pictures 
Corp.  v.  Australasian  Films  (1919) 
260  Fed.  296. 


Vlf  Relief  by  injunction  or  specific  per- 
formance, 1012. 
Vn.  Liability   of  exhibitor  for  loss   of 

flhn,  1014. 
VIII.  Replevin  to  recover  film,  1015. 

It.  Time  aa  of  eaoence  of  contract. 

As  with  respect  to  contracts  gener- 
ally, if  it  is  desired  to  make  time 
of  the  essence  of  a  moving  picture 
distribution  contract,  the  intention  so 
to  do  must  be  clearly  manifested.  Al- 
cazar Amusement  Co.  v.  Mudd  &  C. 
Amusement  Co.  "(1920)  204  Ala.  508, 
86  So.  209.  See  also  Nations  v. 
Williams  (1918)  —  Tex.  Civ.  App.  — , 
208  S.  W.  1176. 

Whether  time  is  of  the  essence  of 
the  contract  is  to  be  determined  from 
the  entire  instrument,  having  in  view 
the  circumstances  of  the  parties  and 
the  object  each  had  in  view  and  the 
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ease  (MoNTooMERT  Enterprises  v. 
Ehpibe  Theater  Go.  ante,  987). 

In  Alcazar  AmuBement  Co.  v.  Mudd 
A  G.  Amusement  Ck).  (Ala.)  supra, 
it  appeared  that  the  exhibitor  asrreed 
to  play,  in  the  order  of  delivery  for 
exhibition  of  at  least  two  photoplays 
during  each  and  evny  period  of  one 
month,  commencing  with  the  1st  day 
of  September,  1918,  and  to  play  all  of 
the  photoplays  on  or  before  the  ex- 
piration of  one  year  from  the  date  of 
exhibition  of  the  first  photoplay. 
The  court  said:  "While  a  period  of 
time,  viz.,  during  the  year  commenc- 
ing on  or  about  the  Ist  day  of  Sep- 
tember, 1918,  was  mentioned  In  the 
contract,  the  writings  do  not  express- 
ly stipulate  that  time  was  or  should 
be  of  the  essence  of  the  engagement. 
It  appears  very  clearly  that  the 
paramount  intent  of  the  parties  was 
that  eight  films,  starring  Norma 
Talmadge,  should  be  furnished  (sub- 
ject to  other  stipulations)  for  exhibi- 
tion by  aitpellee  in  Birmingham,  six 
of  which  had  been  so  furnished  by  the 
Select  Pictures  Corporation  at  the 
time  (August  16,  1919)  that  corpora^ 
tion  communicated  to  the  appellee  its 
purpose  to  terminate  the  contract. 
Unless  excepted  by  the  considerations 
to  be  stated,  the  film  called  'The  Isle 
of  Conquest'  was  one  of  the  eight 
films  of  the  Norma  Talmadge  series 
that  the  Select  Pictures  Corporation 
engaged  to  furnish  for  exhibition  by 
the  appellee;  time,  one  year,  not  being 
of  the  essence  of  tite  contract,  and 
not  operating  to  define  a  period  beyond 
which  the  delivery  of  the  eight 
films  of  the  Norma  Talmadge  series 
should  not  be  effected  by  the  Select 
Pictures  Corporation  under  the  [eon- 
tract]." 

In  Nations  v.  Williams  (Tex.)  supra, 
the  contract  involved,  while  not 
strictly  a  distribution  contract,  pre- 
sented an  analogous  situation.  In  that 
case  it  appeared  that  on  October  14, 
1914,  the  appellant  sold  to  the  appel- 
lee the  right  to  exhibit  a  moving  pic- 
ture in  the  state  of  Louisiana. 
The  exhibition  proved  unprofitable, 
and  on  November  30,  1914,  the  ap- 
pellee signed  an  agreement,  appended 
to    the    original    contract,    that   the 


agreed  to  return  the  films  and  lobby 
display  within  ten  days.  In  February 
the  films  were  returned  and  accepted, 
and  $12  paid  for  the  lobby  display, 
which  was  not  returned,  the  appellant 
binding  himself  to  return  a  Jersey 
cow  which  had  been  delivered  to  him 
as  part  pasrment  of  the  original  pur- 
chase price.  On  the  appellant's 
failure  to  deliver  the  cow,  action  was 
brought  to  recover  the  cow  or  her 
value.  The  court  said:  "There  was 
no  evidence  tending  to  show  that  ap- 
pellant desired  to  have  the  films  at 
once,  and  there  is  nothing  to  show  that 
time  was  of  the  essence  of  the  con- 
tract. There  was  no  provision  in  the 
contract  that  it  should  be  void  if  the 
films  were  not  returned  in  ten  days. 
If  it  is  desired  to  make  time  of  the 
essence  of  the  contract,  the  intention 
must  be  clearly  manifested.  Kirchoff 
V.  Voss  (1887)  67  Tex.  820,  3  S.  W. 
648;  South  Texas  Teleph.  Co.  v. 
Huntington  (1911)  104  Tex.  360,  186 
S.  W.  1053,  138  S.  W.  381.  Not  only 
was  there  no  manifestation  of  the 
desire  to  make  time  of  the  essence  of 
the  contract,  but  the  films  were  de- 
livered to  Freeman,  who  was  author- 
ized by  the  contract  to  receive  them, 
and  he  did  receive  them  and  accepted 
|12  in  payment  of  the  value  of  the 
'lobby  display'  that  had  been  lost. 
Appellant  was  informed  of  the  act  of 
Freeman  and  did  not  repudiate  it,  and 
did  not  return  the  money  to  appellee. 
There  was  a  waiver  of  the  ten  days' 
time,  even  if  it  had  been  of  the 
essence  of  the  contract,  and  he  is  es- 
topped to  set  up  the  ten-day  clause 
in  the  contract." 

III.  CondtUons  in. 

The  producer  of  a  photoplay,  who 
sells  outright  a  positive  film  thereof, 
cannot  effectually  impose  upon  the 
purchaser  a  condition  that  the  film 
shall  not  be  resold  or  hired  out  for 
use,  except  in  the  country,  in  which 
it  was  bought,  or  exported,  or 
sold  for  export.  Universal  Film  Mfg. 
Co.  v.  Copperman  (1914)  134  C.  C. 
A.  306,  218  Fed.  677,  writ  of  certiorari 
denied  in  (1914)  236  U.  S.  704,  69  L. 
ed.  433,  36  Sup.  Ct  Rep.  209. 
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Under  a  provision  of  a  contract  re> 
lievingr  the  distributor  (defendant)  of 
liability  for  damages  sostained  by 
exhibitor  (plaintiff)  from  failure  to 
deliver  a  film  of  a  specified  picture 
due  to^  failure  of  a  third  person,  in 
custody  of  the  film,  to  return  it  in  time 
for  delivery  under  the  contract,  or  to 
any  other  cause  beyond  the  control 
of  the  exhibitor,  it  was  held  in  Path6 
Exch.  V.  Miller  (1922)  278  Fed.  997, 
affirming  a  judgment  for  damages  in 
favor  of  plaintiff,  that  there  was  a 
question  of  fact  for  the  jury  upon 
evidence,  introduced  without  objec- 
tion, tending  to  show  that  another 
exhibitor,  whose  retention  of  the  film 
was  relied  upon  by  defendant,  had 
an  option  under  a  collateral  agree- 
■ment  for  extension  of  time,  which,  if 
exercised,  would  prevent  defendant 
from  turning  the  film  over  to  plaintiff 
at  the  time  called  for  by  the  latter's 
contract,  and  evidence  tending  to 
show  a  lack  of  reasonable  diligence 
to  get  another  film. 

I  IV,  Cancelation  of  contract. 

/  It  seems  that  moving  picture  dis- 
tribution contracts  often  provide  that 
either  party  may,  by  notice  by 
registered  mail  given  to  the  other, 
limit  the  contract  to  a  specified  num- 
ber of  photoplays,  and  on  the  delivery 
for  exhibition  of  those  photoplays  the 
contract  is  to  be  terminated  with  the 
«ame  effect  as  if  the  photoplay  was  the 
last  of  the  series  deliverable  thereun- 
der. See  Alcazar  Amusement  Ck>.  v. 
Mudd  &  C.  Amusement  Co.  (1920) 
204  Ala.  608,  86  So.  209.  And  see  the 
reported  case  (Montgomery  Enter- 
prises V.  Empire  Theater  Co.  ante, 
987). 

As  to  the  effect  of  such  a  pro- 
vision on  the  recovery  of  damages 
for  a  breach  of  the  contract,  see 
Orbach  v.  Paramount  Pictures  Corp. 
(1919)  233  Mass.  281,  12S  N.  E.  669, 
set  out  infra,  IV. 

As  to  the  right  to  an  injunction 
to  restrain  the  cancelation  of  a  con- 
tract expressly  made  not  subject  to 
cancelation  prior  to  a  specific  date, 
although  containing  a  clause  permit- 
ting cancelation,  see  Bennett  v.  Fox 
Film  Corp.  (Minn.)  set  out  infra,  Y. 


Another  common  clause  in  distribu- 
tion contracts  provides  that  the  dis- 
tributor may  cancel  the  contract  for 
various  reasons  beyond  its  control, 
viz.,  the  illness,  injury,  incapacity, 
death,  or  default  of  the  artists,  etc. 
See  Alcazar  Amusement  Co.  v.  Mudd 
&  C.  Amusement  Co.  (Ala.)  supra. 
And  see  the  reported  case  (Mont- 
gomery Enterprises  v.  Empire  Thea- 
ter Co.  ante,  987). 

Both  of  the  provisions  just  referred 
to  were  under  consideration  in 
Alcazar  Amusement  Co.  v.  Mudd  &  C. 
Amusonent  Co.  (Ala.)  supra.  In  that 
case  the  appellee  sought  to  restrain 
a  rival  picture  house  from  exhibiting 
a  "first-run"  picture  in  the  city  of 
Birmingham.  It  appeared  that  the 
appellee  had  contracted  with  the  Se- 
lect Pictures  Corporation,  the  distrib- 
utors of  the  picture,  for  the  right 
to  exhibit  exclusively  in  Birmingham, 
and  as  a  "first  run,"  the  film  "The 
Isle  of  Conquest,"  featuring  Norma 
Talmadge.  The  appellant  defended 
on  the  ground  that  the  appellee's  con- 
tract with  the  Select  Pictures  Cor- 
poration had  been  terminated  in 
accordance  with  §  8  of  the  contract, 
being  exhibit  B,  which  provided  as 
follows:  "Inasmuch  as  the  distrib- 
utor is  dependent  for  its  ability  to 
perform  this  contract  upon  the  pro- 
duction of  the  photoplays  above 
described,  which  may  be  prevented 
by  the  illness,  injury,  incapacity, 
death,  or  default  -of  the  artists,  di- 
rectors, and  other  persons  or  cor- 
porations engaged  in  producing  the 
same,  and  inasmuch  as  the  perform- 
ance of  this  agreement  on  the  part 
of  the  distributor  may  be  prevented 
or  delayed  for  various  reasons  be- 
yond its  control,  it  is  recognized  by 
both  parties  that  it  is  necessary  for 
the  distributor  to  reserve  the  right  of 
canceling  this  agreement.  It  is  there- 
fore specifically  agreed  that  the  dis- 
tributor may,  upon  ten  days'  notice 
to  the  exhibitor,  cancel  this  agree- 
ment. In  the  event  of  such  cancela- 
tion both  parties  shall  be  relieved  of 
all  liability  thereafter  accruing  here- 
under." The  evidence  relied  on  was 
a  letter  written  to  the  appellee 
(exhibitor)    by    the    Select   Pictures 
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Corporation  (distributor)  as  fellows'*. 
"Exercising  the  riflrbt  vested  in  us  by 
virtue  of  paragraph  8  In  contract  Na 
A-2006,  made  on  the  26th  day  of 
July,  1918,  entered  into  between  Se- 
lect Pictures  Corporation,  a  corpo- 
ration, herein  called  the  Distributor, 
party  of  the  first  part,  and  Mudd  & 
CoUey  Amusement  Company,  as  ex- 
hibitor operating  the  Trianon  theater, 
at  Birmingham,  Alabama,  herein 
called  the  Exhibitor,  party  of  the  sec- 
ond part,  witness,  the  Select  Pictures 
Corporation,  party  of  the  first  part, 
herewith  terminates  this  agreement, 
effective  on  subject  'The  Way  of  a 
Woman,'  by  virtue  of  the  following 
paragraph:  ..."  It  was  held 
that  since  no  one  of  l^e  causes  as  pro- 
vided in  §  8  of  the  contract,  quoted 
supra,  were  asserted  as  the  ground 
on  which  the  (Cancelation  was.  based, 
the  letter  did  not  effect  a  termination 
of  the  appellee's  contract.  The  court 
said:  "The  fourth  section  of  exhibit 
A,  so  far  as  presently  necessary, 
reads:  'Either  pasrty  hereto  may,  by 
notice  by  registered  mail  given  to  the 
other,  limit  said  contracts  to  two 
additional  photoplays  of  each  series 
respectively,  knd  upon  the  delivery 
for  exhibition  of  said  additional  photo- 
plays said  contracts  will  terminate 
with  the  same  effect  as  if  said  photo- 
plays wwe  the  last  of  the  series 
respectively  deliverable  thereunder.' 
There  is  nothing  in  the  record  to  in- 
dicate that  this  stipulation  of  the  con- 
tract was  availed  of  by  either  party. 
On  the  other  hand,  the  letter  to  be 
presently  quoted  in  part  excludes  the 
idea  that  the  stipulation  just  repro- 
duced was  invoked  by  the  S^ect 
Pictures  Corporation.  .  .  .  Sec- 
tion 8,  quoted  above,  cannot  be  inter- 
preted as  clothing  the  pictures  corpo- 
ration with  the  absolute  right  to 
terminate  the  contract  'upon  ten  days' 
notice  to  the  exhibitor,'  with  the  con- 
sequence of  releasing  both  parties 
thereunder.  Had  the  parties  enter- 
tained an  intent  to  invest  the  pic- 
tures corporation  with  that  absolute 
right  they  would  not  have  provided  in 
§  4,  quoted  above  from  exhibit  A,  that 
the  contract  might  be  terminated 
after  the  method  and.  to  the  extent 


•tipulated  ia  S  4.  The  provisions  of 
§  8  only  clothed  the  pictures  cerpo- 
xation  with  the  right  to  terminate  the 
contract  for  or  on  account  of  one  or 
more  causes  defined  in  that  section. 
Nona  of  these  causes  are  asserted  iil 
the  letter  of  August  16,  1919,  as  the 
ground  on  which  a  cancelation  of  the 
contract  was  rested.  The  notice  pre- 
scribed therein,  a  prerequisite  to  the 
effectual  termination  of  the  contract, 
does  not  appear  to  have  been  given. 
The  contract  was  not  therefore  ter- 
minated, and  still  obliged  the  pictures 
corporation  to  furnish  exclusively  and 
as  'first  run'  the  film,  'The  Isle  of  Con- 
quest,' as  one  of  the  eight  of.  the 
Norma  Talmadge  series  of  photo- 
plays." 

The  general  provisions  of  the  con- 
tract involved  in  Raftery  v.  World 
Film  Corp.  (1917)  180  App.  Div.  476,  / 
167  N.  Y.  Supp.  1027,  were  that  the 
defendant,  the  distributor,  should 
distribute  and  have  produced  the  mo- 
tion pictures  representing  the  "Head 
Hunters"  in  the  various  theaters  con- 
trolled by  the  defendant,  which  were 
twenty-six  in  number.  The  film  was 
the  property  of  the  plaintiff's  as^ 
signor.  Under  the  contract  twenty- 
six  positive  prints,  so-called,  were 
delivered'  to  the  defendant,  of  ^e  pur- 
pose of  the  production,  on  the  express 
covenant  of  the  defendant  to  return 
these  prints  to  the  i»odueer  at  the 
fficpiration  of  the  contract.  There 
were  other  provieions  in  the  contract 
as  to  the  cost  of  making  these  prints, 
which  cost  was  advanced  by  the  dis- 
tributor to  the  predueer,  and  for 
which  the  distributor  was  to  reim- 
burse itself  from  the  first  proceeds 
which  it  might  obtain  from  the  pro- 
duction; also,  there  were  one  or  two 
other  minor  disbursements  which  the 
distributor  was  allowed  to  deduct 
from  the  proceeds  of  the  production 
before  dividing  the  moneys  with  the 
producer,  which  division  was  to  be 
made  after  the  payment  of  these 
sums,  the  producer  to  receive  50  per 
cent  of  the  gross  proceeds.  It  was 
further  provided  that  the  distributor 
should  on  Tuesday  of  each  week  pay 
to  the  producer'  the  50  per  cent  of 
the.  KTOSS    cash    receipts    over    and 
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retained  during  the  week  ending  nine 
days  prior  to  the  date  of  payment, 
and  at  the  time  of  each  payment  to 
the  producer  the  distributor  was  to 
submit  to  the  producer  a  statwnent 
showing  such  gross  receipts,  and  the 
producer  should  have  the  privilege 
once  a  month,  at  a  reasonable  time, 
to  inspect  the  accounts  of  the  dis- 
tributor relative  to  such  gross  cash 
receipts.  The  lower  court  found  that 
"the  distributor  did  not  turn  over  to 
the  producer  one  half  of  the  gross 
receipts  as  required  by  the  contract, 
did  not  render  to  the  said  company 
just,  true,  and  accurate  statements  of 
the  rentals  received,  but,  on  the  con- 
trary, it  rendered  the  said  Seattle  Com- 
pany, the  producer,  week  by  week, 
false,  untrue,  and  fraudulent  state- 
ments of  the  rentals  received  by  it 
and  of  the  leases  by  it,  and  of  the  ex- 
penses incurred  by  it;  that  it  kept 
false  and  fraudulent  and  fictitious 
books  of  account,. and  turned  over  to 
the  producer  only  a  small  amount  of 
receipts,  representing  that  they  were 
true  and  correct  amounts;  and  it 
neglected  and  refused,  upon  demand 
properly  made,  to  allow  an  inspection 
of  the  books  and  returns,  to  verify  the 
statements  rendered  by  it."  It  ap- 
pearing that  at  the  time  of  the 
trial  of  the  action  the  contract  had 
expired  by  reason  of  its  own  terms, 
so  that  there  was  no  necessity  for  a 
rescission,  the  defendant  was  ordered 
to  render  an  account  of  the  proceeds 
from  the  production  of  the  picture 
and  to  return  the  films. 

In  the  foregoing  case  it  was  also 
held  that  the  failure  of  the  defend- 
ant to  make  true  reports  of  the  pro- 
ceeds of  the  production,  and  its  re- 
fusal to  permit  the  plaintiff  to  inspect 
the  books  of  the  company,  author- 
ized the  plaintiff,  at  the  time  the  ac- 
tion was  commenced,  to  rescind  the 
contract.  The  court  said:  "The 
plaintiff  has,  in  my  judgment,  shown 
a  right  of  rescission.  The  considera- 
tion of  the  contract  was  the  payment 
of  50  per  cent  of  the  gross  proceeds 
after  certain  deductions.  Inasmuch 
as  the  defendant  was  giving  the  pro- 
duction through  its  different  agencies. 


known  only  to  the  defendant.  It  was 
therefore  deemed  necessary  to  stipu- 
late that  the  defendant  should  make 
weekly  reports  of  the  gross  receipts, 
and  should  allow  the  plaintiff  access 
to  its  books,  that  their  accuracy  might 
be  tested.  The  giving  of  false  and 
untrue  reports  of  the  proceeds,  and 
the  refusal  of  the  defendant  to  allow 
the  plaintiff  access  to  its  books  as 
stipulated,  were  clearly  'material  and 
wilful'  breaches  and  'repudiation  of 
the  contract,  or  an  essential  part 
thereof,'  and  also  such  a  "breach  as 
substantially  defeats  its  purpose.'  It 
would  seem  from  this  authority  that 
the  breach  must  be  fundamental,  if 
it  be  not  wilful;  bat,  if  wilful,  then 
a  breach  in  any  material  stipulation 
constitutes  ground  for  rescission. 
That  the  breach  must  be  of  a  material 
provision  is  undoubted,  but  that  false 
reports  upon  which  payments  are 
made  under  the  contract,  and  a  re- 
fusal to  allow  a  verification  of  those 
reports,  constitute  a  breach  of  a 
material  stipulation  in  the  contract, 
is  too  plain  for  controversy." 

F.  JDamages  for  braocft  of  contract. 

An  exhibitor  of  motion  pictures  is 
entitled  to  more  than  nominal  damages 
from  a  distributor  who  refuses  to  de- 
liver films  in  accordance  with  his  con- 
tract, and  who  sells  the  films  to  a 
competitor  in  the  same  town.  Orbach 
V.  Paramount  Pictures  Corp.  (1919) 
288  Mass.  281,  123  N.  E.  669;  Lester 
V.  Fox  Film  Corp.  (1920)  114  S.  C  533, 
104  S.  E.  178. 

In  Orbach  v.  Paramount  Pictures 
Corp.  (Mass.)  supra,  it  appeared  that 
the  owner  of  a  moving  picture 
theater  sought  to  recover  damages 
from  a  distributor  of  motion  picture 
films,  for  the  breach  of  six  written 
contracts.  Under  these  agreements 
the  distributor,  during  the  year  be- 
ginning September  1,  1917,  was  to 
release  a  certain  number  of  films  or 
plays,  in  which  designated  well- 
known  "stars"  enacted  the  leading 
roles,  and  to  license  the  plaintiff  to 
exhibit  one  copy  of  the  films  at  his 
theater  for  three  successive  days,  at 
a  specified  price.    It  was  admitted  that 


but  it  was  strongly  urged  that  the  evi- 
dence of  loss  sustained  by  the  plain- 
tiff by  reason  of  the  breach  of  con- 
tract was  too  remote  and  speculative 
to  sustain  a  verdict  for  more  than 
nominal  damages.  The  court  said: 
"The  trial  judge,  in  instructing  the 
jury  as  to  the  general  rule  applicable, 
adopted  the  following  language  of 
this  court  in  Lowrie  v.  Castle  (1916) 
226  Mass.  87,  61.  118  N.  E.  210: 
'Prospective  profits  may  be  recovered 
in  an  appropriate  action  when  the  loss 
of  them  appears  to  have  been  the 
direct  result  of  the  wrong  complained 
of,  and  when  they  are  capable  of 
proof  to  a  reasonable  degree  of  cer- 
tainty. They  need  not  be  susceptible 
of  calculation  with  mathematical  ex- 
actness, provided  there  is  a  sufficient 
foundation  for  a  rational  conclusion. 
.  .  .  But  such  damages  cannot  be 
recovered  when  they  are  remote^ 
speculative,  hypothetical,  and  are  not 
within  the  realm  of  reasonable  cer- 
tainty.' There  was  evidence  that  at 
the  time  when  the  defendant  repudi- 
ated its  contracts  and  refused  to 
furnish  the  films  which  it  controlled, 
and  which  were  of  moving  picture 
'stars'  especially  popular  with  theat- 
rical patrons,  it  was  too  late  for  the 
plaintiff  to  secure  adequate  substi- 
tutes for  the  coming  theatrical  yeai:, 
and  that  as  a  natural  result,  and  one 
presumably  within  the  contemplation 
of  the  parties,  the  audiences  attracted 
to  the  Owl  theater  were  diminished  in 
number  and  the  income  correspond- 
ingly reduced.  Speaking  accurately, 
such  loss  would  be  the  ordinary  dam- 
age consequent  on  the  defendant's 
failure  to  furnish  the  pictures  as 
agreed,  rather  than  a  loss  of  'special 
profits.'  In  proving  the  loss  he  sus- 
tained, the  plaintiff  offered  evidence 
(1)  of  the  net  profits  of  his  theater 
during  the  period  involved,  and  (2)  of 
what  the  net  profits  probably  would 
have  been  during  that  period  if  the 
defendant  had  carried  out  its  con-- 
tracts.  As  to  (1>  he  presented  a  de- 
tailed report  of  the  gross  receipts 
from  September  1,  1917,  until  he  sold 
out  his  theater  in  March,  1918,  and 
it  could  be  found  that  he  obtained  all 
19  A.L.R.— 64. 


actual  expenses  during  this  period 
were  $260  a  week  for  film  service,  and 
$250  for  other  expenses.  Plainly  this 
was  competent.  As  to  (2)  the  ex- 
penses of  running  the  theater,  if  the 
plaintiff  had  obtained  the  defendant's 
pictures,  would  not  differ  from  those 
actually  incurred,  except  in  the  larg- 
er sum  to  be  paid  for  films,  which 
item  could  readily  be  ascertained. 
The  only  uncertain  element  to  be 
established  was  the  probable  addi- 
tional income  which  would  have  ac- 
crued if  the  plaintiff  had  been  al- 
lowed to  exhibit  the  films  specified 
in  the  contracts.  On  that  issue  he 
showed  the  grroas  receipts  of  his 
theater,  week  by  week,  during  the 
preceding  year,  as  well  as  after 
September  1,  1917,  thus  indicating 
what  his  theater,  located  and  ap- 
pointed as  it  was,  could  earn  even 
with  pictures  of  a  grade  inferior  to 
Paramount  films." 

Substantial  damages  were  held  to 
be  warranted  by  the  evidence  in 
Lester  v.  Fox  Film  Corp.  (1920)  114 
S.  C.  633,  104  S.  E.  178.  In  that  case 
the  court  said:  "The  moving  pic- 
ture business  has  come  to  be  a  stand- 
ard one;  good  pictures  draw  crowds 
of  spectators  as  surely  as  sugar  at- 
tracts flies;  and  the  intake  of  money 
is  reasonably  capable  of  ascertain- 
ment. The  testimony  tended  to  show 
that  the  Fox  films  were  amongst  the 
best  on  the  market.  In  this  view  it 
is  manifest  that  when  the  defendant 
refused  to  deliver  the  pictures  to  the 
plaintiff,  but  sold  them*to  a  com- 
petitor in  the  same  town,  the  plaintiff 
is  entitled  to  more  than  nominal 
damages  for  the  wrong  thus  done  to 
him.  .  .  .  It  is  true  that  some 
speculative  damages  are  not  recover- 
able; but  that  is  not  saying  that  the 
reasonably  pertain  money  which  sure 
crowds  of  people  pay  to  see  good  pic- 
tures is  speculative;  that  event  is 
reasonably  certain  of  ascertainment. 
The  court  ruled  that  the  plaintiff 
might  recover  the  'rental  value'  of  the 
pictures,  and  the  plaintiff's  counsel 
tried  in  vain  to  get  the  witness  to 
testify  to  the  'rental  value'  of  the 
pictures;  but  the  witness  was  unable 
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to  comprehend  the  technical  me&ning 
of  those  words.  He  answered:  'I 
rent  the  pictures  to  sell  to  the  public. 
I  ain't  in  the  renting:  business.'  Like 
the  words  'speculative  damages,'  so 
the  words  'rental  value'  are  of  very 
general  and  technical  meaning,  and 
they  are  only  a  name  for  such  dam- 
ages as  are  recoverable  in  a  partic- 
ular case.  The  Fox  Company  was 
the  only  vender  of  these  films,  and  if 
the  plaintiff  could  not  get  the  pictures 
from  Fox  he  could  not  get  them  at 
all;  if  the  exhibition  of  them  would 
have  brought  him  a  certain  revenue, 
then  that  revenue  is  called  rental 
value.  .  .  .  We  are  of  the  opinion 
that  the  testimony  which  the  court 
excluded,  and  which  tends  to  show 
what  the  plaintiff  would  make  out  of 
the  pictures,  was  competent;  and  that 
so  much  would  have  warranted  the 
court  to  submit  to  the  jury  the  ques- 
tion of  substantial  damages." 

It  was  held  to  be  erroneous  in 
Broadway  Photoplay  Co.  v.  World 
Film  Corp.  (1919)  225  N.  Y.  104,  121 
N.  E.  756,  reversing  (1916)  175 
App.  Div.  980,  162  N.  Y.  Supp.  1112, 
to  permit  the  plaintiff  (exhibitor)  to 
prove  its  receipts  from  other  pictures, 
supplied  by  other  producers,  before 
the  brcMh  and  after.  The  court  said : 
"The  plaintiff's  theory  is  that  a  jury, 
analyzing  its  receipts,  would  discover 
uniformities  and  averages  from  which 
the  profits  of  first-run  pictures  might 
be  approximately  measured.  Little 
depends,  it  is  said,  upon  the  ultimate 
popularity  of  the  pictures  as  disclosed 
by  later  rulis.  The  bait  of  novelty 
suffices  at  the  outset.  Later  runs  may 
involve  appeals  to  experience,  but 
first  runs  are  appeals  to  faith.  The 
public  accepts  the  offering  upon  the 
credit  of  the  producer.  Herein, 
it  is  argued,  is  the  di-stinction 
between  the  moving  picti^e  and  the 
drama.  No  one  can  compute  in  ad- 
vance the  earnings  of  unknown  plays. 
.  .  .  But  the  argument  is  that  the 
good  will  built  up  by  a  producer  will 
give  to  the  first  praducti<ms  of  his 
pictures  a  uniform  return.  The  cer- 
tainty or  uncertainty  of  the  damages 
must  vary,  it  is  said,  with  the  proved 
conditions  of  the  business.    It  is  true,' 


of  course,  that  the  conditions  of  a 
business  affect  the  possibilities  of 
proof  and  thus  the  measure  of  re- 
covery. No  formula  can  be  framed, 
regardless  of  experience,  to  tell  us 
in  advance  when  approximate  certain- 
ty may  be  attained.  Ther  rule  of 
damages  must  give  true  expression 
to  the 'realities  of  life.  We  do  not 
need  to  determine  what  the  plain- 
tifTs  rights  would  be  if  it  were  able 
to  establish  the  uniformities  which 
it  asserts.  The  sufficient  answer  is 
that  it  has  failed  utterly  to  establish 
them.  It  did  succeed  in  showing 
that  'feature'  pictures  were  more  prof- 
itable than  others.  That  is,  indeed, 
the  proposition  to  which  the  bulk  of 
its  evidence  was  directed.  The  differ- 
ence, however,  was  not  constant  or 
even  approximately  constant.  It  was 
subject  to  the  wildest  fluctuation. 
Quality  counts,  it  seems,  with  pictures 
as  with  plays.  But  the  plaintiff  did 
not  prove  its  damages  by  proving  the 
superiority  of  feature  pictures.  The 
defendant  was  ready  to  supply 
feature  pictures.  They  could  have 
been  obtained  also,  for  all  the  evi- 
dence shows,  from  others.  The  com- 
parison must  be  betwem  feature  pic- 
tures of  the  first  run  and  feature 
pictures  of  later  runs.  The  jury  were 
so  charged.  They  were  charged  that 
tbe4>laintiff  was  'limited  to  the  differ- 
ence in  value  between  first-run 
feature  pictures  and  second  and  third 
run  feature  pictures,  and  not  to  the 
difference  between  feature  pictures 
and  other  pictures.'  But  thejre  is 
nothing  in  the  evidence  to  supply  a 
basis  for  the  comparison.  No  law  of 
averages,  no  constant  or  approxi- 
mate uniformity  of  returns,  can  be 
gathered  by  induction  from  the  spo- 
radic and  varying  instances  scattered 
through  this  record.  The  pictures  of 
the  first  run  are  few  in  number. 
They  disclose  no  semblance  of 
equality  in  their  returns  when  com- 
pared with  one  another.  They 
disclose  a  like  diversity  when  com- 
pared with  pictures  of  later  runs. 
In  this  business,  as  in  others,  there 
tare  times  when  merit  triumphs  over 
novelty.  Pictures  acquire  in  one 
neighborhood   a  vogue  Hiat   followa 
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ahoiv  succeeds  by  force  of  the  reputa- 
tion of  the  actor.  The  results  have 
all  the  eQdleas  variety  of  human  tastes 
and  fashions.  To  discover  beneath 
these  vagaries  a  unifying  law  of  aver- 
ages would  be  a  task  in  any  case. 
The  task  is  hopeless  here,  where  only 
one  day  a  week  is  covered  by  the  con- 
tract. The  plaintiff  tries  to  avoid  the 
di£Sculty  by  attributing  to  the  defend- 
ant all  the  losses  of  the  business  from 
one  week-end  to  another.  The  fanci- 
ful theory  is  advanced  that  the  public 
will  flock  to  poor  shows  on  six  days 
of  4;he  week  if  there  is  a  good  show  on 
the  seventh.  There  can  be  no  stable 
foundation  for  a  verdict  that  is  built 
on  such  assumptions.  Nothing  but 
guesswork  can  place  the  damages  at 
$4,500,  or  any  other  fixed  amount. 
In  these  circumstances,  there  was 
error  in  the  denial  of  the  defendant's 
motion  to  strike  out  the  evidence  of 
the  profits  and  losses  of  the  business. 
It  bad  been  received  under  objection, 
and  had  no  place  in  the  record  unless 
connected  with  the  breach.  The 
plaintiff  was  not  required  to  prove 
its  damages  to  the  dollar.  ...  It 
was  required,  however,  to  supply 
some  basis  of  computation,  .  .  . 
and  this  it  did  not  do." 

It  was  also  held  to  be  erroneous,  in 
Broadway  Photoplay  Co.  v.  World 
Film  Corp.  (N.  Y.)  supra,  to  admit 
the  testimony  of  experts  for  the  pur- 
pose of  showing  t^heir  experience  in 
other  theaters  operated  under  dissim- 
ilar conditions.  The  court  said: 
"They  told  how  profits  had  risen  50 
per  cent  when  first-run  pictures  were 
exhibited  to  the  exclusion  of  all 
others.  These  theaters  were  in  other 
sections  of  the  city.  They  were  run 
under  different  conditions  of  competi- 
tion, with  rival  houses  across  the 
street.  Their  display  of  first-run  pic- 
tures was  daily.  Only  once  a  week 
were  such  pictures  exhibited  by  the 
plaintiff.  The  comparison  was  mis- 
leading, and  the  admission  of  the  evi- 
dence erroneous." 

The  provision  that  either  party  to 
the  distribution  contract  might,  "by 
notice  by  registered  mail  given  with- 
in ten  days  after  the  exhibition  of 


hibitor's  theater,  limit  this  contract 
to  one  additional  picture,  and,  upon 
the  delivery  for  exhibition  of  said  ad- 
ditional picture,  this  contract  will 
terminate  with  the  same  effect  as  if 
said  picture  were  the  last  of  the  series 
above  referred  to,"  was  construed  in 
Orbach  v.  Paramount  Pictures  Corp. 
(1919)  23S  Mass.  281,  123  N.  E.  669, 
supra,  as  not  giving  the  defendant  the 
alternative  to  repudiate  its  contract 
from  the  beginning,  or  to  perform  it 
in  part,  and  to  permit  it  in  either 
•vent  to  confine  the  plaintiff's  dam- 
ages to  the  loss  occasioned  by  the 
nonperformance  of  the  alternative 
least  beneficial  to  him.  The  trial 
judge's  instruction  that  the  jury,  in 
determining  the  plaintiff's  loss,  should 
take  into  consideration  the  possibil- 
ity that  the  contract  might  be  termi- 
nated, was  held  to  be  sufiiciently  fa- 
vorable to  the  defendant,  the  court 
saying :  "By  the  express  terms  of  the 
mutual  cancelation  provision  the  op- 
tion was  to  be  applicable  only  after 
the  exhibition  of  at  least  one  picture 
under  the  contract;  and  after  notice 
by  registered  mail,  within  ten  days 
after  such  exhibition,  of  the  decision 
to  limit  the  contract  to  one  additional 
picture.  As  matter  of  fact  the  defend- 
ant never  exercised  its  option  to  thus 
limit  its  liability.  On  the  contrary, 
it  expressly  repudiated  the  existence 
of  any  contract.  .  .  .  When  at  the 
trial  it  contended  for  the  first  time 
that  the  plaintiff's  damages  must  be 
limited  to  the  failure  to  deliver  for 
three  days  two  pictures  under  each 
of  the  six  contracts  in  suit,  the  option 
had  continued  in  existence  during  the 
entire  contract  year  without  any  at- 
tempt by  the  defendant  to  exercise 
it.  .  .  .  The  jury  well  might  be- 
lieve that  if  the  defendant  had  once 
begun  the  delivery  of  pictures  under 
its  contract,  acting  in  good  faith  and 
in  accordance  with  sound  business 
judgment,  in  all  probability  it  would 
have  furnished  the  full  measure  of 
performance  under  the  contract,  as 
being  most  profitable  to  itself  in  the 
circumstances.  ...  It  provided  the 
defendant  with  an  option  which  it 
never  exercised,  and  which  it  cannot 
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now  exercise  after  repudiating  the 
.contract  in  its  entirety." 

In  Select  Pictures  Corp.  v.  Australa- 
sian Films  (1919)  260  Fed.  296, 
it  was  contended  that  an  agreement 
to  furnish  moving  picture  films 
amounted  to  a  license  or  lease,  and 
therefore  that  an  action  for  anticipa- 
tory breach  would  not  lie.  The  court 
in  overruling  this  contention  said: 
"In  motion  picture  contracts  the  lan- 
guage of  real  estate  seems  to  be  some- 
what the  vogue.  Leases,  grants,  and 
the  like  are  very  often  misnomers.  In 
the  case  at  bar,  what  the  contract 
does  is  to  sell  or  dispose  of  certain 
rights,  with  certain  safeguards  and 
restrictions  necessitated  by  the  pecu- 
liar requirements  attendant  upon  the 
production  and  exploitation  of  the 
merchandise  of  this  business,  i.  e., 
motion  pictures;  and  when  a  man 
agrees  to  sell  and  another  man  to  buy 
these  rights,  a  cause  of  action  for 
redress  for  a  breach  need  not  be 
mystified  by  importing  into  the  case 
the  law  which  might  be  applicable  to 
real  estate  leases.  It  is  concluded, 
therefore,  that  the  complaint  setd 
forth  a  cause  of  action  for  anticipa- 
tory breach,  and  is  not  demurrable." 

VI.  Relief  hy  iniunetion  or  specific  per- 
formance. 

The  right,  for  a  valuable  considera- 
tion, to  exhibit  moving  pictures  for 
the  first  time  in  a  city  or  vicinity,  and 
exclusively,  is  a  valuable  right,  and 
will  be  protected  by  the  court  of 
equity.  Jesse  L.  Lasky  Feature  Play 
Co.  v.  Celebrated  Players'  Film  Co. 
(1914)  214  Fed.  861;  Alcazar  Amuse- 
ment Co.  v.  Mudd  &  C.  Amusement  Co. 

(1920)  204  Ala.  508,  86  So.  209;  Wells 
V.  First  .  Nat.  Exhibitors'  Circuit 
(1919)  149  Ga.  200,  99  S.  E.  615;  Ben- 
nett  v.    Fox   Film  Corp.    (1921)    — 

Minn ,  182  N.  W.  905.    And  see  the 

reported  case  (Montgomery  Entek- 
F&iSES  V.  Empire  Theater  Co.  ante, 
987). 

Thus,  in  Bennett  v.  Fox  Film  Corp. 

(1921)  —  Minn.  — ,  182  N.  W.  905, 
supra,  it  appeared  that  the  distributor 
agreed  to  furnish  the  plaintiff  (ex- 
hibitor) one  "Excel"  picture  and  one 
"Victory"  picture,  every  second  week, 
to   be  furnished  successively  in  the 


order  of  release,  and  to  grant  or 
license  the  use  of  one  copy  of  each 
film  for  two  successive  days,  the  con- 
tract being  made  not  subject  to  can- 
celation prior  to  January  Ist.  A 
stipulation  in  the  contract  that  "either 
party  to  this  agreement  may,  by 
notice  by  registered  mail,  given  with- 
in ten  days  after  the  exhibition  of  any 
motion  picture  in  the  exhibitor's 
theater,  limit  this  contract  to  two  ad- 
ditional pictures,  and  upon  the  de- 
livery for  exhibition  of  such  additional 
motion  pictures  this  contract  will 
terminate,"  was  held  not  to  entitle  the 
distributor  to  cancel  the  contract 
during  the  period  prior  to  January  1, 
and  that  an  injunction  would  issue  to 
compel  its  specific  performance.  The 
court  said:  "Construing  these  con- 
tracts, we  hold:  The  trial  court  was 
right  in  holding  that  the  contract 
could  not  be  canceled  prior  to 
January  1,  1921.  The  language  of  the 
last  paragraph  is  explicit  on  that 
point,  and  it  Is  controlling.  The  trial 
court  was  right  in  holding  that  the 
contract  obligated  the  defendant  to 
produce  in  the  one  case  'Excel' 
pictures  and  in  the  other  case 
'Victory'  pictures  unless  excused  for 
the  causes  stipulated  in  the  contracts, 
and  that  it  could  not  rid  itself  of  this 
obligation  by  arbitrarily  abandoning 
the  brand  or  changing  the  names  of 
its  pictures.  The  acts  of  defendant 
in  violation  of  its  contracts  were  ap- 
parently done  under  a  belief  of  its 
legal  right  to  cancelation  of  the  con- 
tracts. Though  the  injunction  may 
have  impliedly  required  defendant  to 
do  some  affirmative  acts,  we  think 
there  was  no  error  or  abuse  of  dis- 
cretion in  enjoining  violation  of  the 
contracts." 

So,  in  the  reported  case  (Mont- 
gomery Enterprises  v.  Empire  Thea- 
ter Co.),  it  is  held  that  equity  will 
enjoin  the  exhibition  of  a  picture  by 
a  competitor,  in  known  disregard  of 
the  complainant's  superior  rights,  ac- 
quired by  contract  with  the  distrib- 
utor of  the  film,  to  exhibit  the  picture, 
exclusively,  the  first  time  it  is  shown 
in  a  particular  locality.  The  decision 
is  put  on  the  ground  that  the  con- 
tract is  not  one  for  personal  services. 
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but  for  the  delivery  of  specific  person- 
al property  of  unique  amd  artistic 
vaiue,  controlled  exclusively  by  the 
distributor;  and  the  court  points  out 
that  whenever  such  property  is  within 
the  jurisdiction  of  the  court,  and  is 
being  used  in  known  disregard  of  the 
contract  rights  of  others,  the  right  of 
injunction  will  be  decreed  and  en- 
forced as  to  contracts  concerning  it. 
To  the  SMue  effect,  see  Alcazar  Amuse- 
ment Co.  V.  Mudd  &  C.  Amusement 
Co.  (1920)  204  Ala.  508,  86  So.  209. 

The  inclusion  in  a  moving  picture 
distribution  contract  of  a  stipulation 
for  liquidated  damages  in  the  event 
of  a  breach  of  the  contract  has  been 
held  not  to  affect  the  exhibitor's  right 
to  an  injunction  to  restrain  a  breach. 
Wells  V.  First  Nat.  Exhibitors'  Cir- 
cuit (1919)  149  Ga.  200,  99  S.  £.  615, 
wherein  the  court  said:  "It  is  true 
that  the  contract  contains  a  provision 
for  liquidated  damages  in  the  event 
of  its  breach.  Such  provision  is, 
however,  by  no  means  controlling. 
'But  the  taking  of  a  bond  in  connec- 
tion with  a  covenant  does  not  exclude 
the  jurisdiction  of  equity  in  a  ease 
otherwise  cognizable  therein,  and  thfe 
fact  that  the  damages  in  the  bond  are 
liquidated  does  not  change  the  rule. 
It  is  a  question  of  intention,  to  be 
deduced  from  the  whole  instrument 
and  the  circumstances;  and  if  it  ap- 
pear that  the  performance  of  the 
covenant  was  intended,  and  not  mere- 
ly the  payment  of  damages  in  case 
of  a  breach,  the  covenant  will  be  en- 
forced.' .  .  .  It  is  only  necessary 
to  add  that  a  perusal  of  the  whole 
contract  under  consideration  shows 
beyond  doubt  that  the  faithful  per- 
formance of  its  covenants  was  in- 
tended. .  .  .  While  this  recitation 
in  the  contract  is  not  conclusive,  we 
think  the  parties  have  rightly  deter- 
mined that  the  damages  to  plaintiff 
in  error  in  the  event  of  the  breach  of 
the  contract  would  be  irreparable. 
When  the  nature  of  the  business  is 
considered,  this  conclusion  is  irre- 
sistible. While  the  evidence  tended 
to  show  that  the  house  operated  by 
the  plaintiff  in  error  as  a  moving 
picture  house,  was  'crowded'  during 
a  certain  performance,  although  the 


Criterion  Company  was  exhibiting  the 
same  picture  elsewhere  at  the  same 
time  in  the  city  of  Atlanta,  this  fact 
does  not  conclusively  show  that  no 
damages  whatever  would  flow  to  the 
plaintiff  in  error  from  a  breach  of 
his  contract.  Whether  his  theater 
would  be  filled  to  its  capacity  on  sub- 
sequent dates  if  the  Criterion  Com- 
pany were  permitted  to  exhibit  the 
same  picture  at  the  same  time  (a  right 
which  many  other-  moving  picture 
houses  in  the  city  of  Atlanta  might 
likewise  claim  and  exercise  if  the  con- 
tention made  by  the  defendants  in 
error  is  sustained)  cannot  be  certain- 
ly determined.  Even  so,  the  right, 
for  a  valuable  consideration,  to  pre- 
sent the  pictures  in  question  during 
the  first  week  after  the  release  date, 
and  exclusively,  is  a  valuable  right, 
and  will  be  protected  by  a  court  of 
equity." 

In  Jesse  L.  Lasky  Feature  Play  Co. 
V.  Celebrated  Players'  Film  Co.  (1914) 
214  Fed.  861,  the  contract  in  suit, 
granting  the  exclusive  right  to  show 
certain  moving  pictures  in  three 
states,  provided  that  if  any  films  were 
not  passed  by  the  duly  appointed  mov- 
ing picture  authorities  in  a  city  be- 
cause of  objectionable  scenes,  and 
such  scenes  were  modified  or  "cut 
out"  without  materially  injuring  the 
whole  production,  then  the  grantee 
should  be  required  to  accept  the  films, 
but  with  the  further  provision  that 
the  grantee  might  elect  to  take  them 
even  though  the  authorities  refused 
a  license  for  their  exhibition,  and 
that  in  case  the  grantee  refused  to 
accept  on  the  ground  of  a  disapproval 
by  the  municipal  authorities,  the 
grantor  should  have  the  right  to  sell 
the  production  in  the  granted  terri- 
tory to  some  other  person.  It  ap- 
peared that  the  authorities  objected 
to  the  film  "Brewster's  Millions,"  and 
recommended  several  "cut-outs,"  and 
that  an  acceptance  of  the  film  by  the 
grantee  was  delayed  in  an  endeavor 
to  have  the  censorship  of  certain 
parts  modified,  which  parts  were  of 
material  value  to  the  production.  In 
an  action  wherein  each  party  sought 
injunctive  relief,  the  plaintiff's  re- 
quest for  an  injunction  was  denied, 
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it  being  held  that  it  acted  too  hastily 
in  reselling  the  rights  to  another  com- 
pany at  the  expiration  of  five  days 
after  the  film'  was  modified,  and  that 
such  action  on  its  part  was  a  breach 
of  the  contract.  The  defendant's  re- 
quest for  an  injunction  restraining 
the  plaintiff  from  breaching  the  con- 
tract as  to  the  series  of  pictures  was 
granted,  but  so  far  as  the  picture 
"Brewster's  Millions"  was  concerned, 
the  injunction  was  suspended  on  the 
giving  of  a  bond. 

Of  course,  if  it  is  doubtful  whether 
an  agreement  has  been  concluded, 
specific  performance  will  be  denied. 
Thus,  in  Davis  v.  Epoch  Producing 
Corp.  (1915)  91  Misc.  631,  155  N.  Y. 
Supp.  597,  it  was  held  that  an  alleged 
contract  for  the  exhibition  rights  of 
the  "Birth  of  a  Nation"  film  in  seven- 
teen states,  made  by  the  owner  of 
the  film  with  a  theatrical  manager, 
would  not  be  specifically  enforced 
against  the  owner  of  the  film.  It  ap- 
peared that  the  alleged  contract  con- 
sisted of  telegrams  between  the  par- 
ties, with  an  appointment  for  a  meet- 
ing "to  consummate  the  deal,"  and 
that  the  telegrams  contained  only  in- 
definite and  uncertain  terms,  which  in 
moving  picture  exhibition  contracts 
are  usually  many  and  varied  because 
of  the  nature  of  the  business.  It  fur- 
ther appeared  that  prior  to  the  meet- 
ing of  the  parties  the  owner  had  sold 
the  right  to  exhibit  the  film  in  a  part 
of  the  territory  which  it  had  included 
in  the  tentative  agreement  with  the 
plaintiff. 

YII.  Liability    of   exhibitor   for   losa    of 
film. 

It  appeared  in  Famous  Players  Film 
Co.  V.  Salomon  (1918)  —  N.  H.  — , 
106  Atl.  282,  that  a  motion  picture 
film  which  had  been  received  by  the 
defendant  fflchibitor  was  destroyed 
while  being  used  in  the  theater.  "The 
contract  contained  the  following 
clause:  "It  is  understood  that  no 
title  or  ownership  to  any  of  the  films, 
reels,  or  personal  property  of  any 
description,  shall  pass  under  this 
agreement,  but  shall  remain  unaffect- 
ed thereby,  and  that  the  exhibitor 
shall  receive  hereunder  only  the  rights 


of  exhibiting  the  same  in  the  theater 
or  place,  and  on  the  day  or  days  speci- 
fied in  the  application,  and  not  other- 
wise, and  shall  have  no  other  rights 
therein  whatever;  and  all  property 
furnished  hereunder  shall  be  returned 
in  the  same  condition  as  received  by 
the  exhibitor,  who  shall  be  liable  for 
any  and  all  damage  to  any  property 
referred  to,  except  for  necessary  wear. 
In  the  event  that  the  films  are  injured 
in  any  way,  the  exhibitor  agrees  to 
pay  promptly  15  cents  for  each  and 
every  linear  foot  of  said  motion  pic- 
ture film  which  may  be  required  to 
restore  production  to  as  good  condi- 
tion as  before."  The  plaintiff  moved 
for  a  directed  verdict  based  on  the 
ground  that  the  defendant's  liability 
was  absolute  under  the  foregoing 
clause.  The  motion  was  denied,  and 
an  exception  taken.  On  appeal  the 
judgment  of  the  trial  judge  was  af- 
firmed, it  being  held  that  there  was 
an  implied  warranty  that  the  film  was 
reasonably  fit  for  its  intended  use,  and 
that  the  defendant  could  make  the  de- 
fense that  the  film  was  destroyed  be- 
cause of  the  act  of  the  plaintiff  in 
sending  a  film  unfit  for  use.  The 
court  said:  "While  performance  of 
the  terms  of  a  contract  can  ordinarily 
be  fully  enforced,  still,  if  it  can  be 
shown  that  the  performance  of  the 
contract  was  prevented,  directly  or 
indirectly,  by  the  act  of  the  promisee, 
its  nonperformance  will  be  excused. 
'He  who  prevents  a  thing  may  not 
avail  himself  of  the  nonperformance 
which  he  has  occasioned.'  ...  It 
is  a  principle  of  law  well  recognized 
and  fully  established  that,  if  one  fur- 
nishes to  another  for  hire  an  article 
for  a  certain  purpose,  there  is  an  im- 
plied warrant  that  it  shall  be  rea- 
sonably fit  to  use  for  that  purpose. 
.  .  .  The  defendant  could  make  the 
defense  that  the  film  was  destroyed 
by  fire  through  the  act  of  the  plaintiff 
in  sending  to  him  a  film  unfit  to  use, 
and  in  such  a  defective  condition  that 
its  proper  and  reasonable  use  caused 
its  destruction  by  fire ;  in  other  words, 
that  the  conduct  of  the  plaintiff  was 
responsible  for  the  nonperformance 
of  the  contract  by  the  defendant.  The 
plaintiff  mainly  relies  upon  the  con- 


was  no  defense  to  its  action.  It  says, 
however,  if  this  position  is  untenable, 
that  it  was  still  entitled  to  a  directed 
verdict,  because  there  was  no  evidence 
upon  which  the  jury  could  find  that 
the  film  was  defective,  or  that  its  de- 
fective condition  occasioned  its  de- 
struction. This  claim  cannot  avail 
the  plaintiff.  The  evidence  warranted 
the  jury  in  finding  that  the  film  was 
defective,  and  that  its  destruction  by 
fire  was  caused  thereby." 

VJII.  Replevin  to  recover  flint. 

In  Biograph  Co.  v.  International 
Film  Traders  (1912)  76  Misc.  436,  134 
N.  Y.  Supp.  1069,  it  appeared  that  the 
plaintiff  was  a  manufacturer  of  mov- 
ing picture  films,  and  was  licensed  by 
a  patentee  company  to  manufacture 
and  lease  films  to  such  exhibitors  or 
owners  of  moving  picture  shows  as 
held  licenses  from  the  patentee  com- 
pany. It  was  held  that  an  action  of 
replevin  for  films  manufactured  by  it 
could  be  maintained  by  the  plaintiff 
against  one  who  had  obtained  the 
films  wrongfully  and  who  was  not  a 
licensee  of  the  patentee  company. 
The  court  said :  "We  are  of  the  opin- 
ion that  the  plaintiff  established  its 
right  to  the  films  in  question.  Its 
property  right  in  the  films  was  proven. 
This  property  right  was  subject  to 
the  terms  and  conditions  of  the  li- 
cense agreement  of  the  Motion  Picture 
Patents  Company.  If  any  person  who 
obtained  possession  of  these  films  un- 
dertook to  sell  them,  in  violation  of 
the  terms  of  the  agreement  pursuant 
to  which  the  plaintiff  was  authorized 
to  manufacture  and  lease  them,  he 
did  so  unlawfully.  Such  action  was 
a  conversion  of  the  films,  and  such  a 
person  could  confer  upon  the  pur- 
chaser no  better  title  than  he  himself 
possessed.  The  evidence  shows  that 
the  plaintiff's  property  was  found  in 
the  possession  of  the  defendant,  and, 
the  defendant  having  shown  no  law- 
ful right  to  the  property,  it  follows 
that  the  plaintiff  should  have  been 
awarded  judgment  for  the  return  of 
the  films  in  question." 

In  Lubin  Mfg.  Co.  v.  Swaab  (1913) 
240  Pa.  182.  87  Atl.  597,  an  action  of 


picture  films,  it  appeared  that  the 
plaintiff  was  the  licensee  of  a  patentee 
company,  with  power  under  the  li- 
cense to  manufacture  and  lease  films 
to  other  concerns  known  as  exchanges, 
and  the  latter  were  licensed  to  sublet 
the  films  to  exhibitors  who  had  se- 
cured a  license  from  the  patentee 
company  to  exhibit  them.  The  de- 
fendant was  licensed  as  an  exchange, 
and  under  the  tetins  of  his  license 
had  the  right  only  to  sublet  or  to  >ise 
the  films,  the  ownership  thereof  re- 
maining in  the  lessor.  The  license 
contract  also  contuned  a  provision 
that  on  the  termination  of  the  agree- 
ment by  the  licensor,  it  had  a  right 
to  the  possession  of  all  its  motion  pic- 
tures twenty  days  after  notice  of  the 
ending  of  the  agreement  was  given 
to  the  exchange.  On  the  label  of  the 
boxes  in  which  each  film  was  shipped 
to  the  defendant  were  further  con- 
tract conditions  to  the  effect  that  the 
licensee  had  only  the  right  to  sublet 
the  motion  picture  contained  in  the 
box  while  his  license  agreement  with 
the  patentee  company  remained  in 
full  force  and  effect,  and  that  a  vio- 
lation of  any  of  the  conditions  printed 
on  the  label  would  entitle  the  plain- 
tiff "to  immediate  possession  of  this 
motion  picture."  It  was  held  that  the 
title  to  the  films  was  never  in  the 
defendant  under  the  licensing  ar- 
rangement, and  that  the  right  of  the 
defendant  to  sublet  the  films  ceased 
when  its  license  was  canceled  by  the 
patentee  company,  but  that  the  action 
had  been  brought  prematurely,  as  it 
did  not  plainly  appear  that  the  very 
films  covered  by  the  replevin  writ  had 
been  sublet  by  the  defendant,  which 
breach  of  the  label  agreement  would 
have  given  the  plaintiff  the  immediate 
right  to  the  possession  of  the  films. 

To  the  same  effect,  see  Yitagraph 
Co.  of  America  v.  Swaab  (1915)  248 
Pa.  478,  94  Atl.  126,  Ann.  Cas.  1916C, 
811,  wherein  it  was  held  that  where 
a  license  is  granted  a  film  exchange 
to  use  and  sublet  motion  picture  films, 
with  a  condition  in  the  license  that 
the  films  may  be  retaken  by  the  li- 
censor twenty  days  after  a  notice  to 
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the  licensee  that  hiB  license  has  been 
canceled,  the  title  to  the  films  is  never 
in  the  licensee;  but  that  an  action  of 
replevin  for  the  films  brought  only 


nineteen  days  after  a  notice  to  can-     taking. 


eel  the  contract  has  beoi  given,  ia 
premature,  and  gives  rise  to  a  right 
of  action  on  the  part  of  the  licensee 
for  nominal  damages  for  the  unlawful 


A.  S*  M. 


JOHN  ZACHARIAS,  Respt, 

V. 

JOHN  W.  NESBITT,  Appt 


GEORGE  A.  CAMENT,  Respt, 

V. 

SAME,  Appt 

Minneaota  Swpmn*  Cmirtm- If  member  9S,  108 1, 
(—  Minn.  — ,  186  N.  W.  296.) 

Highway  —  danger  from  trees  -—  duty  to  protect. 

1.  There  is  no  legal  duty  resting  on  the  servient  fee  owner,  upon  whose 
land  is  a  duly  established  county  road,  to  safeguard  the  traveler  on  such 
road  against  dangers  from  defects  in  growing  trees  standing  within  the 
limits  of  the  road. 

[See  note  on  this  question  beginning  on  pagt  1021.] 

—  notice  to  remove  trees  —  effect. 

2.  The  fact  that  the  town  board,  in 


anticipating  the  grading  of  a  roadway 
upon  the  right  of  way,  gave  notice  to 
defendant  to  remove  the  trees  there- 
on, could  not  place  him  under  the  le- 
gal duty  so  to  do. 

Headnotes  1  and  2  by  HOLT,  J. 


>— injury  from  falling  tree  —  assump- 
tion of  risk. 

3.  The  risk  of  injury  from  falling 
trees  located  on  rural  highways  must 
be  assumed  by  the  traveler,  where  no 
liability  with  respect  to  them  is  im- 
posed by  statute  upon  the  public  au- 
thorities. 

[See  13  R.  C.  Ia  393-395;  3  R.  C.  L. 
Supp.  49.] 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Hennepin 
County  (Waite,  J.)  denying  his  motion  in  the  alternative  for  judgment 
notwithstanding  verdicts  for  plaintiffs,  or  for  new  trial,  in  consolidated 
actions  brought  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Carleton  &   Carleton   and     53    Am.    Rep.    28,    22    N.    W.    444; 


Kingman,  Cross,  Morely,  &  Cant,  for 

appellant: 

An  abutting  landowner  is  not  liable 
for  injuries  sustained  by  highway 
travelers  from  a  tree  in  the  road 
which  he  neither  planted  nor  cared 
for,  but  which  was  standing  before 
the  land  was  surveyed,  patented,  or 
the  road  opened. 

Noonan  v.  Stillwater,  S3  Minn.  198, 


Boecher  v.  St.  Paul,  —  Minn.  — ,  182 
N.  W.  908;  Weller  v.  McCormick,  47 
N.  J.  L.  397,  54  Am.  Bep.  175,  1  Atl. 
516,  52  N.  J.  L.  470,  8  L.R.A.  798,  19 
Atl.  1101;  Rose  v.  Slough,  92  N.  J.  L. 
233,  L.R.A.1918F,  818,  104  Atl.  194; 
Rupp  V.  Burgess,  70  N.  J.  L.  7,  56  Atl. 
166,  15  Am.  Neg.  Rep.  132;  Tiffany  v- 
F.  Vorenberg  Co.  238  Mass.  183,  14 
A.L.R.  222,  ISO  N.  B.  193;  MuUins  ▼. 
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E.  1112;  Beok  v.  Ferd  Heim  Brewing 
Co.  167  Mo.  196,  66  S.  W.  928;  Snee- 
son  V.  Kupfer,  21  R.  I.  660,  46  Ath 
679;  Jansen  v.  Atchison,  16  Kan.  368; 
13  R.  C.  L.  p.  321;  Rochester  v.  Camp- 
bell, 123  N.  Y.  405,  10  luR.A.  393,  20 
Am.  St.  Rep.  760,  25  N.  E.  937;  Norton 
▼.  St.  Louis,  97  Mo.  537,  ll'S.  W.  242; 
Heeney  v.  Sprague,  11  R.  I.  456,  28 
Am.  Rep.  502;  Hay  v.  Baraboo,  127 
Wis.  1,  3  L.R.A.(N.S.)  84,  115  Am.  St 
Rep.  977, 105  N.  W.  654;  Keokuk  t.  In- 
dependent Dist.  63  Iowa,  362,  36  Am. 
Rep.  226,  6  N.  W.  603;  Wilhelm  v.  De- 
fiance, 68  Ohio  St.  56,  40  L.R.A.  294, 
65  Am.  St.  Rep.  745,  60  N.  E.  18,  4 
Am.  Neg.  Rep.  213;  Bellevue  v.  Daly, 
16  LJl.A.(N.S.)  992,  note;  Streuber 
V.  E.  E.  Meacham  &  Son,  618  App.  Div. 
674, 148  N.  Y.  Supp.  983;  Rowe  v.  Nal- 
ly,  81  Md.  367,  82  Atl.  198;  Glencoe  v. 
Reed,  93  Minn.  618,  67  L.R.A.  901,  101 
N.  W.  966,  2  Ann.  Cas.  694. 

No  act  or  omission  of  defendant 
was  the  proximate  cause  of  plaintiffs' 
injuries. 

Boyd  V.  Duluth,  126  Minn.  33,  147 
N.  W.  710;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Calhoun,  213  U.  S.  1,  53  L.  ed.  671, 
29  Sup.  Ct.  Rep.  821 ;  Strobeck  v.  Bren, 
98  Minn.  428,  101  N.  W.  796;  O'Keeie 
V.  Dietz,  142  Minn.  445,  172  N.  W.  696; 
Beard  v.  Chicago,  M.  &  St.  P.  R.  Co. 
184  Minn.  162,  L.R.A.1916F,  866,  163 
N.  W.  815;  Strunk  v.  Wells  Bros.  Co. 
120  Minn.  77,  188  N.  W.  1030;  Lares  v. 
Chicago,  B.  &  Q.  R.  Co.  144  Minn.  170, 
174  N.  W.  834;  O'Sullivan  v.  Knox,  81 
App.  Div.  438,  80  N.  Y.  Supp.  848,  af- 
firmed without  opinion  in  (1904)  178 
N.  Y.  666,  70  N.  E.  1104;  Thompson  v. 
New  York  C.  &  H.  R.  R.  Co.  164  App. 
Div.  117,  149  N.  Y.  Supp.  611;  Stone 
V.  Boston  &  A.  R.  Co.  171  Mass.  636, 
41  L.R.A.  794,  51  N.  E.  1,  4  Am.  Neg. 
Rep.  490;  Peters  v.  Pearce,  146  La. 
902,  84  So.  198 ;  Eberhardt  v.  Glasgow 
Mut.  Teleph.  Asso.  91  Kan.  763,  139 
Pac.  416;  Childs  v.  Standard  Oil.  Co. 
—  Minn.  — ,  182  N.  W.  1000;  Peterson 
V.  Martin,  138  Minn.  195,  164  N.  W. 
818;  Winfree  v.  Jones,  104  Va.  89,  1 
L.R.A.(N.S.)  201,  51  S.  E.  153;  Kitch- 
en V.  Carter,  47  Neb.  776,  66  N.  W. 
865;  Goodlander  Mill  Co.  v.  Standard 
Oil  Co.  27  L.R.A.  583,  11  C.  C.  A.  253, 
24  U.  S.  App,  7.  63  Fed.  400;  Moody 
V.  Gulf  Ref.  Co.  142  Tenn.  280,  8 
A.L.R.  1243,  218  S.  W.  817;  Afflick  v. 
Bates,  21  R.  I.  281,  79  Am.  St.  Rep. 
801,  43  Atl.  539;  Fowles  v.  Briggs,  116 
Mich.  426,  40  L.R.A.  628,  72  Am.  St 


quesne  Light  Co.  266  Pa.  409,  L.R.A. 
1917D,  864,  100  Atl.  262;  Claypool  v. 
Wigmore,  34  Ind.  App.  35,  71  N.  E. 
509 ;  Curran  v.  Chicago  &  W.  I.  R.  Co. 
289  111.  Ill,  124  N.  E.  330;  Glassey  v. 
Worcester  Consol.  Street  R.  Co.  186 
Mass.  315,  70  N.  E.  199,  16  Am.  Neg. 
Rep.  86;  Nickey  v.  Steuder,  164  Ind. 
189,  78  N.  E.  117. 

Messrs.  Louis  Solent  and  W.  H.  Mc- 
Donald, for  respondents: 

The  owner  of  land  abutting  upon  a 
highway  owns  the  fee  to  the  center  of 
the  highway,  and  the  trees,  soil,  min- 
erals, and  other  natural  deposits  with- 
in the  limits  of  a  highway,  belong  te 
the  owner  of  the  fee. 

Rost  v.  O'Connor,  146  Minn.  81,  9 
A.LJI.  1266,  176  N.  W.  166;  Glencoe 
v.  Reed,  93  Minn.  618,  67  L.R.A.  901, 
101  N.  W.  956,  2  Ann.  Cas.  594;  Rich 
V.  Minneapolis,  37  Minn.  423,  5  Am. 
St  Rep.  861,  35  N.  W.  2;  Viliski  v. 
Minneapolis,  40  Minn.  304,  3  L.R.A. 
881,  41  N.  W.  1050. 

The  public  easement  in  a  public 
street  is  the  public  and  common  right 
to  use  the  same  for  the  passage  of 
persons  and  property,  and  for  pur- 
poses incidental  to  such  passage. 

Glencoe  v.  Reed,  93  Minn.  618,  67 
L.RA.  901, 101  N.  W.  966,  2  Ann.  Cas. 
694;  Rich  v.  Minneapolis,  37  Minn, 
423,  6  Am.  St  Rep.  861,  36  N.  W.  2; 
Newell  v.  Minneapolis,  L.  &  M.  R.  Co. 
86  Minn.  112,  59  Am.  Rep.  303,  27  N.  W. 
839. 

The  only  limitation  upon  the  right 
of  the  owner  of  the  fee  to  control  and 
use  the  soil  and  other  natural  deposits 
within  the  limits  of  a  highway  is  that 
such  use  shall  be  consistent  with  the 
full  enjoyment  of  the  public  easement. 

Glencoe  v.  Reed,  93  Minn.  518,  67 
L.R.A.  901,  101  N,  W.  956,  2  Ann.  Cas. 
694;  Rost  v.  O'Connor,  145  Minn.  81, 
9  A.L.R.  1266,  176  N.  W.  166;  Rich  v. 
Minneapolis,  37  Minn.  423,  5  Am.  St 
Rep.  861,  85  N.  W.  2;  Viliski  v.  Min- 
neapolis, 40  Minn.  304,  3  L.R.A.  831, 
41  N.  W.  1050;  Williams-  v.  Kenney, 
14  Barb.  629. 

If  defendant  knowingly  continued  to 
maintain  the  tree  in  a  condition  and 
place  to  endanger  travelers  he  would 
be  liable  in  damages  to  travelers  in- 
jured by  its  fall,  whether  the  tree 
stood  on  his  land  within  or  without 
the  highway  boundary  line. 

Weller  v.  McCormick,  62  N.  J.  L. 
470,  8  L.R.A.  798,  19  Atl.  1101. 

Neither  the  wind  nor  the  fire  could 
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be  the  proximate  cause  of  the  accident 
if  they  were  intervening  agencies 
which  could  reasonably  have  been 
foreseen. 

Russell  v.  German  F.  Ins.  Co.  100 
Minn.  528,  10  L.R.A.(N.S.)  826,  111  N. 
W.  400;  Johnson  v.  Northwestern 
Teleph.  Exch.  Co.  48  Minn.  433,  51  N. 
W.  225;  Landru  v.  Lund,  38  Minn.  538, 
38  N.  W.  699. 

Holt,  J.,  delivered  the  opinion  of 
the  court: 

During  a  windy  April  day  a  tree 
standing  on  defendant's  land,  but 
within  the  limits  of  a  public  high- 
way in  Hennepin  county,  fell  across 
the  traveled  part  of  the  highway, 
injuring  severely  two  young  men 
who  then  happened  to  drive  past  in 
an  automobile.  Each  sued  defend- 
ant. The  actions  were  tried  as  one. 
Separate  verdicts  of  substantial 
amounts  were  given  the  plaintiffs. 
Defendant  appeals  from  the  order 
denying  his  motion  in  the  alterna- 
tive for  judgment  notwithstanding 
the  verdicts,  or  a  new  trial. 

South  of  defendant's  land  the 
Shakopee  road  runs  east  and  west; 
and  on  the  east  thereof  is  the  High- 
land road,  also  called  county  road 
No.  134.  The  latter  has  existed  for 
over  twenty  years  as  a  duly  laid 
out  public  highway,  4  rods  wide. 
About  1,400  feet  north  of  the  Sha- 
kopee road,  between  the  graded 
driveway  and  the  west  boundary  of 
the  Highland  road,  the  tree  in  ques- 
tion grew.  It  stood  on  ground 
owned  by  defendant,  subject  to  the 
easement  of  the  public  road.  It  was 
a  large  white  oak,  estimated  to  be 
over  160  years  old.  There  was  a 
defect  in  it  such  as  is  often  seen  in 
old  trees.  On  the  easterly  side,  near 
the  bottom  and  between  two  roots, 
was  a  hole  or  cavity,  variously  de- 
scribed as  ■being  from  the  size  of  a 
squirrel  hole  to  an  opening  several 
inches  across  and  up  to  2  feet  high. 
One  old  man  testified  that  this  open- 
ing had  existed  practically  in  the 
same  condition  for  over  forty  years. 
There  is  evidence  that  fire  had  been 
set  in  this  opening  a  day  or  two  be- 
fore the  tree  fell,  and  was  burning 
at  the  time  of  the  accident.  No 
claim  is  made  that  defendant  knew 


of,  or  was  responsible  for,  this  fire. 
The  tree  near  the  ground  was  over 
8  feet  in  diameter.  After  it  fell  the 
trunk  was  sawed  off  some  12  feet 
from  where  it  broke,  and  there 
showed  sound  green  wood  all 
through.  It  is  uncontradicted  that 
it  leafed  out  each  year,  and  that 
the  bark  was  intact  all  around,  ex- 
cept where  the  hole  was.  From  the 
ground  up  to  about  9  feet  it  was  hol- 
low, as  disclosed  after  it  fell,  the 
outer  rim  or  shell,  with  the  bark, 
being  only  a  few  inches  thick  at 
places.  The  wind  was  very  strong 
during  the  day  of  the  accident, 
registering  a  velocity  of  about  27 
miles  an  hour.  However,  thig  was 
not  an  exceptionally  high  April 
wind.  In  the  view  we  take  of  the 
case  it  is  not  necessary  to  further 
state  the  contentions  in  respect  to 
the  condition  of  the  tree,  or  defend- 
ant's knowledge  thereof. 

The  actions  were  predicated  upon 
defendant's  negligence  in  suffering 
the  tree  which  he  knew,  or  ought 
to  have  known,  to  be  a  menace  to 
safe  travel,  to  remain  on  the  right 
of  way.  In  other  words,  he  is 
charged  with  a  failure  of  duty.  If 
no  duty  rested  upon  him  to  protect 
travelers  against  dangers  lurking  in 
trees  growing  upon  the  highway, 
the  verdicts  have  no  foundation,  and 
there  should  be  judgment  notwith- 
standing. 

Where  the  tree  stood  the  public 
held  a  dominant  easement  and  de- 
fendant the  servient  fee.  He  no 
doubt  could  have  cut  down  and  ap- 
propriated the  tree  at  any  time  he 
saw  fit.  The  timber  belonged  to 
him.  Rost  v.  O'Connor,  145  Minn. 
81,  9  A.L.R.  1265,  176  N.  W.  166. 
But  the  highway  authorities  could 
likevtrise  have  cut  down  the  tree,  if 
dangerous  to  travelers.  When  this 
tree  fell  across  the  road  the  duty  to 
remove  it  did  not  rest  on  defendant, 
but  on  the  public  authorities  charged 
with  the  supervision  and  mainte- 
nance of  the  road.  Blackwell  v.  Hill, 
76  Mo.  App.  46.  While  the  abutting 
owner  may  remove  from  the  high- 
way material  not  needed  or  essential 
for  the  construction  or  repair  of  the 
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quired  o:^  him  so  to  do  in  order  to 
maintain  th'e  easement  in  condition 
for  safe  use.  Defendant  could  not 
have  been  compelled  by  law  to  cut. 
down  and  remove  this  tree  upon 
proof  that  it  was  a  menace  to  trav* 
elers.  He  was  not  bound  to  assume 
control  over  or  appropriate  any 
tree  growing  upori  the  right  of  way. 
He  had  not  placed  it  there.  The 
servient  fee  owner  to  a  dominant 
highway  easement  is  not  supposed 
to  patrol  the  road  and  examine  the 
trees  growing  thereon  to  ascertain 
at  his  peril  whether  they,  or  any 
limbs  thereof,  are  likely  to  fall  in 
the  often  violent  storms  so  frequent 
in  this  state.  The  authorities 
chargeable  with  the  maintenance  of 
streets  and  highways  generally  have 
been  held  to  the  duty  of  protecting 
against  dangers  from  falling  trees 
and  branches.  This  negatives  such 
duty  on  abutters  or  servient  fee 
owners.  Jones  v.  New  Haven,  34 
Conn.  1 ;  Chase  v.  Lowell,  151  Mass. 
422,  24  N.  E.  212;  Wright  v.  Chel- 
sea, 207  Mass.  460,  93  N.  E.  840; 
Lundy  v.  Sedalia,  162  Mo.  App.  218 ; 
144  S.  W.  889;  McGarey  v.  New 
York,  89  App.  Div.  500,  85  N.  Y. 
Supp.  861;  Vosper  v.  New  York, 
17  Jones  &  S.  296.  The  same  is  the 
case  where  a  limb  hangs  so  low  over 
the  way  as  to  injure  a  driver.  Em- 
bler  V.  Wallkill,  132  N.  Y.  222,  30 
N.  E.  404.  And  that  accords  with 
the  general  rule  that,  where  a  duty 
is  imposed,  a  failure  to  discharge 
the  same  which  results  in  an  injury 
to  another  gives  rise  to  a  cause  of 
action  against  the  one  who  failed  in 
such  duty. 

However,  some  courts  hold  that, 
when  this  duty  is  placed  by  statute 
on  a  municipality  as  a  governmental 
agency,  there  is  no  liability  unless 
in  virtue  of  an  expressed  purpose 
so  to  do.  So  in  this  state  it  has  long 
been  settled  law  that  a  town  is  not 
liable  for  damages  occasioned  by 
defects  in  its  public  highways,  al- 
though charged  with  the  duty  of 
keeping  them  in  repair.  Altnow  v. 
Sibley,  30  Minn.  186,  44  Am.  Rep. 
191,  14  N.  W.  877.    But  that  does 


for  defects  in  rural  highways  must 
be  placed  by  the  courts  upon  some- 
one else.  It  is  asserted  in  Hewison 
V.  New  Haven,  37  Conn.  475,  9  Am. 
Rep.  342:  "The  owners  of  trees 
standing  on  the  highway  are  liable 
at  common  law  for  injuries  occur- 
ring in  consequence  of  their  neglect 
to  trim  them  and  keep  them  safe." 
If  this  be  true,  there  might  be 
some  substance  to  the  claim  for  a 
recovery  here.  The  court,  however, 
cites  no  authority,  and  our  search 
reveals  none.  Neither  Blackstone 
nor  Kent  suggests  the  existence  of 
such  a  common-law  doctrine.  The 
case  of  Weller  v.  McCormick,  52 
N.  J.  L.  470,  8  L.R.A.  798,  19  Atl. 
1101,  is  the  authority  for  the  rule 
that,  where  a  tree  has  been  planted 
in  a  public  street  in  part  to  serve 
the  desires  of  the  abutting  owner, 
a  duty  rests  upon  him  to  protect  the 
traveler  against  any  defects,  that 
might  develop  in  the  tree.  Whether 
a  different  rule  should  apply  to  trees 
planted  by  the  abutting  owner  in  a 
village  or  city  street  and  trees 
found  growing  upon  a  rural  high- 
way when  laid  out,  we  shall  not  now 
stop  to  determine.  But  we  conclude 
that  there  is  no  affirmative  duty 
imposed  by  law  up-  hi«i.w.t.^»- 

On     the     owners     of    »er   trom    tree>- 

land  abutting  a  duly  *"*''  *"  »'»*•<'*• 
laid  out  country  road  to  examine 
the  trees  growing  thereon,  and  re- 
move those  which,  because  of  decay 
or  other  conditions,  might  be  liable 
to  fall  or  shed  branches  during 
storms  or  high  winds.  Many  of 
our  public  highways  pass  through 
timbered  country,  and  upon  the 
prairies  owners  have  been  encour- 
aged to  plant  trees.  It  will  add 
a  very  heavy  burden  on  the  servient 
fee  owner  if  he  must  exercise  the 
supervision  and  care  for  the  dom- 
inant easement  in  this  respect.  If 
such  a  duty  is  laid  upon  him  he 
becomes  liable,  in  case  of  a  failure, 
to  respond  in  damages  that  may 
sweep  away  the  value  of  his  whole 
farm  by  some  unfortunate  accident 
like  the .  present.  Severe  wind- 
storms are  not  rare  in  this  state. 


:le 


1020 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [19  A.L.R. 


and  a  jury  influeftced  by  sympathy 
for  the  injured  party  are  so  prone 
to  find  the  accident  the  result  of 
negligence  upon  the  slightest  pre- 
text. 

It  is  not  readily  determined  by 
looking  at,  or  even  by  carefully  ex- 
amining, a  tree,  whether  or  not  it 
or  some  of  its  branches  may  be  apt 
to  fall  in  a  storm  or  strong  wind. 
We  think  the  risk  from  falling  trees 
located  on  rural  highways  must  be 
assumed  by  the  traveler,  since  the 
authorities  charged 
umIS7£SZ  with  the  duty  of 
Mramption  of  ^jje  maintenance  of 
such  road  act  only 
in  a  governmental  capacity  under 
the  law  as  it  now  exists.  In  Mich- 
igan, by  express  statute,  towns  are 
liable  for  neglect  in  the  maintenance 
of  roads,  but  the  court,  in  Miller  v. 
Detroit,  156  Mich.  630,  132  Am.  St. 
Rep.  537,  121  N.  W.  490,  16  Ann. 
Cas.  832,  construed  the  statute  not 
to  extend  to  guarding  against  over- 
head dangers,  and  observed  in  re- 
spect thereto:  "We  may  take  judi- 
cial notice  that  many  trees  annually 
shed  large  numbers  of  dead  limbs. 
Usually  they  are  small  in  proportion 
to  the  limb  in  this  case,  but  many 
are  large  enough  to  seriously  injure 
a  person  upon  whom  they  should 
fall.  They  are  all  within  this  rule 
contended  for;  and  never  in  the 
history  of  the  country  has  there 
been  an  attempt  to  compel  munici- 
palities or  private  persons  to  assume 
the  dangerous  and  expensive  bur- 
den of  anticipating  and  performing 
the  function,  so  well  and,  so  far,  so 
safely  performed  by  nature,  of 
maintaining  a  living  tree  in  a  safe 
condition." 

There  was  no  contradiction  of  the 
testimony  that  the  oak  here  in  ques- 
tion was  a  living  tree. 

The  general  rule,  as  stated  in  § 
898,  Elliott,  Roads  &  Streets,  3d  ed. 
is:  "In  the  absence  of  any  legisla- 
tive enactment  upon  the  subject, 
an  abutting  landowner  is  not  liable 
to  travelers  for  injuries  received  by 
them  because  of  a  defect  in  tiie 
street  in  front  of  his  premises,  im- 


less  such  defect  was  caused  by  his 
own  act  or  fault."  , 

Decayed  limba  of  tre^s,  or  trees 
likely  to  fall,  are  usually  regarded 
as  defects  in  highways  which  those 
charged  with  t£e  duty  of  mainte- 
nance should  remedy  or  remove,  as 
indicated  by  the  authorities  first 
above  cited.  In  Noonan  v.  Still- 
water, 33  Minn.  198,  63  Am.  Rep. 
23,  22  N.  W.  444,  it  was  held,  in 
effect,  that  the  responsibility  and 
consequent  liability  of  safe  main- 
tenance of  a  street  could  not  be 
shifted  from  the  municipality  to  the 
abutting  owners  so  as  to  give  rise 
to  a  cause  of  action  against  the  lat- 
ter in  favor  of  one  injured  because 
of  n^ligence  in  remedying  defects. 

In  1915,  in  contemplation  of  grad- 
ing a  roadway  in  front  of  defend- 
ant's land,  the  town  supervisors 
served  a  written  notice  upon  him  to 
remove  the  trees  from  the  limits  of 
the  road.  He  did  not  do  so.  This 
notice  could  have  no  effect  in  creat- 
ing a  duty  not  otherwise  imposed 

plam  that  this  no-  ajovetpew^ 
tice  was  only  in-  *■***• 
tended  to  give  defendant  warning 
that,  if  he  wished  to  exercise  his 
right  to  remove  and  appropriate 
the  trees  growing  in  the  roadway 
to  be  graded,  he  must  do  so.  If  not, 
the  supervisors  would  do  it.  As 
stated  above,  the  law  does  not  com- 
pel him  to  do  any  work,  or  to  do  any 
affirmative  act,  in  respect  to  the 
natural  objects  found  in  or  upon  the 
highway  limits,  in  order  to  protect 
travelers  thereon. 

This  conclusion  leads  to  a  rever- 
sal of  the  order  denying  judgment 
notwithstanding  the  verdict,  and 
other  errors  assigned  need  not  be 
mentioned. 

The  order  denying  defendant 
judgment  is  reversed,  and  the  causes 
remanded,  with  direction  to  enter 
judgment  in  each  case  in  favor  of 
defendant  notwithstanding  the  ver- 
dict. 

Petition  for  rehearing  denied 
December  16,  1921. 
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ANNO.— TREES  IN  OR  OVERHANGING  HIGHWAY— INJURY.    1021 


ANNOTATION. 
Littbflitjr  for  mjury  due  to  conditkm  of  trees  in  or  oyerhangmg  hij^way. 


I.  Liability  of  municipality: 

a.  Decayed  or  rotten  trees  or  limbs, 

1021. 

b.  Tree  or  limb  lying  in  highway, 

1024. 
e.  Tree  deprived  of  its  support  by 
work  done  in  sidewalk  or  high- 
way, 1024. 

d.  Low  or  projecting  limb,  1025. 

e.  Negligence  in  felling  tree,  1026. 

f.  Stumps,  1026. 

g.  Roots,  1028. 

II.  Liability  of  abutting  owner,  1028. 

/.  XiiaMUty  o/  murUclpaliHt. 

a.  Decayed  or  rotten  trees  or  Umha. 

A  municipality  that  has  had  notice, 
actual  or  constructive,  of  the  danger- 
ous condition,  through  decay,  of  a 
tree  in  a  street  or  highway,  has  been 
held  liable  for  injuries  resulting 
from  its  neglect  to  remedy  the  con- 
dition. Indianapolis  v.  Slider  (1914) 
66  Ind.  App.  230,  105  N.  E.  56; 
Henderson  v.  Schlamp  (1893)  14  Ky. 
L.  Rep.  575;  Wright  v.  Chelsea  (1911) 
207  Mass.  460,  93  N.  E.  840;  Mc- 
Garey  v.  New  York  (1908)  89  App. 
Div.  500,  85  N.  Y.  Supp.  861. 

Since  trees  in  streets  will  neces- 
sarily decay  and  become  dangerous 
to  human  life,  the  duty  devolves  upon 
the  municipality  to  make  tests  and 
examinations,  using  reasonable  dili- 
gence to  ascertain  whether  they  are 
safe  or  not;  and  a  failure  to  make 
tests  may  be  taken  as  a  circumstance 
upon  the. subject  of  the  citjr's  negli- 
gence in  an  action  for  an  injury 
caused  by  a  tree  falling  in  the  street. 
McGarey  v.  New  York  (N.  Y.)  supra. 

So,  evidence  that  a  limb  of  a  tree 
in  a  street,  which  fell  upon  and  in- 
jured a  traveler,  was  3  inches  in 
diameter  and  from  3  to  4  feet  long, 
and  was  without  branches,  and  was 
decayed  all  through  and  covered  with 
moss ;  and  that  the  tree  was  rotten  at 
the  point  where  the  break  occurred; 
and  that  branches  had  fallen  from 
the  tree  during  the  month  previous 
to  the  accident,r— justifies  a  verdict 
for  the  plaintiff  in  an  action  against 
the  city  for  injuries.    Ibid. 


It  is  the  duty  of  a-  city,  after  notice 
thereof,  to  remove  a  dead  and  rotten 
tree  standing  within  the  limits  of  a 
street.  Indianapolis  v.  Slider  (Ind.) 
supra. 

And  a  jury  is  warranted  in  finding 
that  a  city  had  constructive  notice 
of  the  dangerous  condition  of  a  tree 
in  the  street,  where  there  was  evi- 
dence to  the  effect  that  the  tree  was 
dead  and  had  the  appearance  of 
having  been  dead  for  some  time; 
that  it  had  few  branches  on  it,  and 
that  when  it  fell  it  broke  and  shat- 
tered; that  an  examination  of  the 
stump  where  it  broke  showed  that 
the  wood  was  very  rotten  and  that  it 
would  crumble  in  the  hands;  and 
where  it  was  further  shown  that  it 
was  hollow,  and  that  the  tree  inspec- 
tor, a  short  time  before  the  accident, 
had  recommended  that  it  be  filled 
with  cement.    Ibid. 

The  city  was  held  liable  in  Wright 
V.  Chelsea  (1911)  207  Mass.  460,  93 
N,  E.  840,  for  injuries  to  travelers 
by  the  falling  of  a  limb  of  a  shade 
tree  which  stood  within  the  limits  of  a 
public  way,  where  the  evidence 
showed  that  the  travelers  were  in 
the  exercise  of  due  care;  that  the 
limbs  had  been  so  dangerous,  by  rea- 
son of  decay  and  consequent  liability 
to  be  blown  down  by  ordinary  winds, 
as  to  attract  attention  for  more  than 
a  year;  and  the  oflScer  whose  duty 
it  was  to  report  any  such  danger  to 
the  proper  authorities  testified  that 
he  had  never  done  so. 

And  in  Henderson  t.  Schlamp 
(1893)  14  Ky.  L.  Rep.  575,  the  city 
was  held  liable  for  injury  caused  by 
a  tree  falling  upon  a  pedestrian, 
since,  by  the  use  of  reasonable  dili- 
gence, it  could  have  detected  the 
decayed  condition  of  the  tree. 

It  is  a  question  for  the  jury 
whether  a  city  ofScial,  in  the  dis- 
charge of  his  duties,  might  have  dis- 
covered that  a  limb  but  a  few  feet 
above  the  head  of  an  ordinary  passer- 
by was  decayed  and  rotten,  and  a 
source  of  danger.    Lundy  v.  Sedalia 


Digitized  by 


Google 


1022 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [19  AXJL 


(1912)  162  Mo.  App.  218,  144  S.  W. 
889. 

And  where  a  tree  growing  on  a 
sidewalk  fell  and'  killed  a  traveler, 
and,  after  the  tree  fell,  it  was  ap- 
parent that  it  was  rotten  from  the 
roots  up,  to  a  dangerous  degree,  and 
there  was  a  conflict  of  evidence  as  to 
whether  there  was  any  exterior  sign 
of  rottenness  when  the  tree  was 
standing,  it  was  held  to  be  a  question 
for  the  jury  as  to  whether  the  city 
should  or  should  not  have  done  some- 
thing, even  to  the  cutting  down  of  the 
tree,  to  prevent  the  danger.  Vosper  v. 
New  York  (1883)  17  Jones  &  S. 
(N.  Y.)  296. 

Under  a  statute  giving  leave  and 
power  to  highway  surveyors,  with 
reference  to  shade  trees  in  a  high- 
way, to  apply  to  the  proper  tribunal 
for  adjudication  that  they  shall  be 
removed,  if  the  superintendent  of 
streets  of  a  city,  upon  being  notified 
that  a  shade  tree  standing  in  a  street 
is  unsound  and  dangerous,  does  not 
proceed  to  obtain  authority  to  remove 
it,  or  take  due  precaution  against  the 
danger,  the  city  will  be  liable 
to  a  traveler  who,  while  in  the  exer- 
cise of  due  care,  is  injured  by  its 
fall.  Chase  v.  Lowell  (1890)  151 
Mass.  422,  24  N.  E.  212. 

And  a  city  the  charter  of  which 
gives  the  common  council  power  to 
make  by-laws  for  the  regulation  and 
protection  of  trees  in  the  public 
squares  and  streets,  and  the  common 
council  of  which  passed  a  by-law  im- 
posing a  fine  on  any  person  who 
should  cut  or  otherwise  injure  any 
shade  tree  in  any  public  square  or 
street,  without  special  license,  is 
liable  to  a  person  injured  while  pass- 
ing under  a  shade  tree  by  being 
struck  by  a  dead  limb  which  fell  from 
the  tree,  and  which  the  city  had  negli- 
gently allowed  to  remain  upon  the 
tree.  Jones  v.  New  Haven  (1867)  34 
Conn.  1. 

However,  a  city  is  not  liable  for  in- 
jury to  one  passing  along  a  street, 
caused  by  a  limb  falling  from  a  tree 
standing  at  the  edge  of  the  sidewalk, 
in  the  absence  of  evidence  that  the 
limb  was  materially  decayed,  or  that 
anyone  had  seen  it,  or  that  any  city 


officer  knew  of  it  or  could  by  reason- 
able diligence  have  discovered  its 
condition  before  the  accident.  Jones 
V.  Greensboro  (1895)  124  N.  C.  310, 
32  S.  E.  675.  The  court  said: 
"Nothing  more  than  reasonable  care 
to  discover  the  defects  will  be  re- 
quired of  the  corporation.  Notice 
will  be  inferred  from  the  notoriety  of 
the  defect,  open  to  reasonable  obser- 
vation, but  if  it  be  concealed  or 
obscured  in  any  way,  so  as  to  escape 
attentive  observation  on  the  part 
of  the  defendant,  notice  will  not  be 
attributed  to  it." 

And  in  Dyer  v.  Danbury  (1911)  85 
Conn-  128,  39  L.R.A.(N.S.)  405,  81 
Atl.  958,  it  was  held  that  a  municipal 
corporation  is  not  liable  for  injury 
to  a  traveler  by  its  failure  to  remove 
a  nuisance  consisting  of  a  dangerous 
limb  on  a  tree  in  the  street,  since 
the  duty  to  remove  it  is  a  govern- 
mental one. 

And  statutes  making  a  municipali- 
ty liable  for  injuries  caused  by  de- 
fective highways  do  not  apply  to 
those  caused  by  the  fall  of  limbs 
from  trees  in  the  streets.    Ibid. 

Nor  does  charter  authority  to  regu- 
late the  planting  and  removal  of 
trees,  and  an  ordinance  providing 
that  no  person  shall  remove  or  plant 
a  tree  in  the  street  without  a  permit, 
impose  upon  the  municipality  the 
duty  of  removing  dead  limbs  from 
trees,  so  as  to  render  it  liable  for 
injury  caused  by  its  failure  to  do  so, 
if  under  statutory  authority  a  tree 
warden  has  been  elected  who  is  given 
the  care  and  control  of  the  public 
shade  trees  in  the  town.    Ibid. 

In  distinguishing  Jones  t.  New 
Haven  (Conn.)  supra,  the  court  in 
the  Dyer  Case  said:  "In  the  Jones 
Case,  above  cited,  as  in  the  present 
case,  a  dead  limb  fell  from  a  tree 
upon  the  plaintiff,  and  caused  the  in- 
jury complained  of.  The  declaration 
in  that  case  alleged  that  the  city 
charter  provided  that  the  defendants, 
through  their  common  council,  might 
make  such  by-laws  as  they  saw  fit 
in  relation  to  the  cutting,  breaking, 
or  injury  to  trees,  and  the  protection 
and  preservation  of  trees  in  the 
streets,  highways,  and  public  squares 


Digitized  by 


Google 


ANNO.— TREES  IN  OB  OVERHANGING  HIGHWAY— INJURY,    1028 


of  the  city;  that  by  tiieir  common 
council  they  had  passed  a  by-law  by 
which  it  was  provided  that  no  person 
should,  without  the  approbation  in 
writing  of  the  mayor  and  aldermen 
first  obtained,  cut,  bruise,  destroy,  or 
aid  in  the  cutting,  bruising,  or  de- 
stroying, or  injuring  any  tree  which 
had  been  or  should  be  planted, 
set  out,  or  standing  for  shade,  orna- 
ment, or  use  in  any  of  the  public 
streets  or  highways;-  that  the  de- 
fendants had  assumed  upon  them- 
selves the  task  of  superintending, 
regulating,  and  putting  in  proper 
condition  trees  so  situated,  and  had 
agreed  that  they  would  so  superin- 
tend, regulate,  and  put  in  proper  con- 
dition such  trees;  that  it  thereby  be- 
came and  was  the  duty  of  the  defend- 
ants to  take  proper  care  of  such  trees, 
and  to  use  due  care  and  diligence  in 
and  about  superintending  and  regulat- 
ing them,  and  particularly  to  remove 
all  dead,  decayed,  and  broken  limbs  re- 
maining upon  said  trees;  and  that 
the  defendants  neglected  this  duty, 
and  through  such  negligence  the 
plaintiff  received  her  injury.  In  that 
case  we  held  that  the  declaration 
stated  a  good  cause  of  action,  upon 
the  ground  that  it  therein  appeared 
that  the  state  had  authorized  the  city, 
as  a  special  privilege,  to  assume  con- 
trol of  the  'protection  and  presejrva- 
tion'  of  the  trees,  of  which  the  prun- 
ing and  removal  of  the  dead  limbs 
was  a  part,  and  that  the  city  had 
assumed  the  exclusive  control  of  the 
trees  and  the  duty  of  protecting  them 
for  the  special  benefit  of  its  own  in- 
habitants, and  that  the  duty  was  a 
private,  as  distinguished  from  a 
governmental,  one.  It  is  claimed  that 
the  allegations  of  the  complaint  now 
in  question  bring  the  present  case 
within  the  principle  upon  which  the 
Jones  Case  was  decided.  The  com- 
plaint contains  no  allegation  of  a 
duty  on  the  part  of  the  city  to  care 
for  the  trees,  and  none  that  it  had 
undertaken  or  assumed  the  care  and 
control  of  them.  On  the  contrary,  it 
is  alleged  that  the  tree  warden  of  the 
town  of  Danbury  had  assumed  the 
exclusive  control,  care,  and  protec- 
tion of  all  the  trees  upon  the  street. 


Gen.  Stat.  §  4448,  as  amended  by 
chapter  83,  Pub.  Acts  1903,  p.  54,  and 
chapter  114,  Pub.  Acts  1905,  p.  325, 
provides  for  the  election  of  such  a 
tree  warden  by  the  towns,  and  pro- 
vides that  such  wardens  shall  have 
the  care  and  control  of  all  public 
shade  trees  in  the  town  except  those 
in  public  parks  and  open  places 
(and  of  these  under  certain  circum- 
stances), and  that  they  shall  enforce 
all  provisions  of  law  for  the  preserva- 
tion of  such  trees,  provided  such 
provisions  do  not  conflict  with  any 
city  or  borough  ordinance.  This  act 
does  not  apply  to  towns  which  have 
within  their  limits  a  city  whose 
boundaries  are  identical  with  those 
of  the  town.  The  act  is  applicable 
to  Danbury,  which  is  not  such  a  town. 
There  is  no  conflict  between  this 
general  law  for  the  care  and  custody 
of  the  trees  upon  the  highways,  and 
the  ordinances  of  the  city  of  Dan- 
bury, recited  in  the  complaint.  The 
secticHi  of  the  charter  quoted  in  the 
complaint  gives  to  the  ciiy  permis- 
sion 'to  regulate  the  planting  and 
removal,  and  provide  for  the  protec- 
tion, care,  and  preservation  of  trees 
in  the  public  streeits  and  parks.' 
The  ordinance  provides  only  that  no 
person  shall  cut  down  any  tree  stand- 
ing in  any  street  or  highway,  or  set 
out  any  trees  between  the  curb  and 
sidewalk  without  a  permit  from  a 
city  ofScer.  Her«  is  no  attempt  to 
provide  for  the  protection,  care,  and 
preservation  of  the  trees.  It  is 
simply  an  attempt  to  regulate  the 
planting  and  removal'  of  trees  in  the 
city  highways.  After  they  are  plant- 
ed, and  while  they  remain  up- 
on the  street,  the  care  and  control  of 
them  is,  under  allegations  of  the  com- 
plaint, left  to  the  town  tree  warden, 
who  is  charged  with  that  duty,  and 
who,  according  to  the  allegations  of 
the  complaint,  has  assumed  the  ex- 
clusive control  of  them.  There  is 
nothing  in  the  ordinance  or  regula- 
tion which  would  prevent  the  tree 
warden  or  the  owner  of  the  tree  in 
question  from  removing  the  dead 
branch  which  overhung  the  sidewalk, 
and  constituted  the  nuisance  com- 
plained of  as  causing  the  plaintiff's 
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specincaiiy  cnargre  a  auty  upon  cnc 
defendant  to  remove  this  limb,  and 
it  states  no  facts  which  raise  such 
a  duty.  It  therefore  fails  to  state  a 
cause  of  action,  and  the  demurrer  to 
it  was  properly  sustained." 

In  Miller  v.  Detroit  (1909)  156 
Mich.  630,  182  Am.  St.  Rep.  537,  121 
N,  W.  490,  16  Ann.  Cas.  832,  it  was 
held  that  a  municipal  corporation  is 
not,  under  a  statute  requiring  it  to 
keep  its  highways,  streets,  and  side- 
walks in  reasonable  repair,  liable  for 
injury  to  a  pedestrian  caused  by  the 
falling  of  a  dead  limb  from  a  tree 
growing  between  the  sidewalk  and 
curb,  as  the  statute  mentioned  refers 
only  to  the  traveled  way,  and  im- 
poses no  obligation  upon  the  city  to 
trim  trees  growing  between  the  side- 
walk and  the  curb  in  a  city  street. 
With  reference  to  McGarey  v.  New 
York  (1903)  89  App.  Div.  600,  85  N.  Y. 
Supp,  861,  cited  herein,  which  was 
cited  as  a  case  where  recovery  was 
sought  upon  a  similar  injury,  the 
court  stated  that  that  was  not  the 
decision  of  a  court  of  last  resort, 
and  was  made  by  a  bare  majority  of 
the  judges  who  sat.  Moreover,  the 
court  added,  it  was  in  a  state  that 
recognized  a  common-law  right  of  re- 
covery of  private  damages  whenever 
duty  was  imposed  upon  a  municipal 
corporation,  a  rule  which  does  not 
obtain  in  Michigan. 

And  in  Watkins  v.  County  Gt. 
(1888)  30  W.  Va.  657,  5  S.  E.  654,  it 
was  held  that  a  county  court  which 
is  declared  by  statute  to  be  a  corpo- 
ration, is  not  responsible  in  an  action 
brought  by  an  individual  for  dam- 
ages for  an  injury  sustained  by  him 
in  consequence  of  the  county  court, 
or  any  officer  or  agent  of  it,  fail- 
ing to  perform  any  duty  imposed 
upon  it,  except  when,  by  statute,  it 
is  expressly  or  by  necessary  implica- 
tion rendered  liable  to  such  action. 
So,  where  a  dead  tree  standing  with- 
in 5  feet  of  the  edge  of  the  public 
road  fell  upon  and  injured  a  passer- 
by as  a  result  of  the  wilful  neglect 
of  duty  by  the  surveyor  of  roads,  it 
was  held  that  such  court  could  not 
be  sued  by  the  individual  for  injuries 


proviamg,  expressly  or  Dy  necessary 
implication,  that  a  county  court 
should  be  responsible,  at  the  suit  of 
an  individual,  for  neglect  of  duty  to 
have  such  tree  cut  down. 

b.  Tree  or  Utnb  lying  in  highway. 

Though  a  tree  standing  in  a  street 
belongs  to  the  abutting  owner  and 
was  not  originally  a  nuisance,  if  it  is 
blown  down  by.  the  wind  and  becomes 
a  nuisance  on  the  sidewalk  after  its 
fall,  it  is  the  duty  of  the  city,  and 
not  of  the  abutting  owner,  to  remove 
it;  and  a  person  injured  in  conse- 
quence of  its  presence  on  the  side- 
walk must  proceed  against  the  city, 
and  not  against  the  owner,  for  dam- 
ages. Blackwell  v.  Hill  (1898)  -76 
Mo.  App.  46. 

In  Ferguson  v.  Newburgh  (1916) 
174  App.  Div.  554,  161  N.  Y.  Supp. 
573,  an  action  for  injuries  caused  by 
running  into  a  fallen  limb  which  ob- 
structed the  street,  it  was  held  that 
negligence  on  the  part  of  the  city 
officials  in  not  discovering  the  limb, 
warranting  a  verdict  for  plaintiff, 
was  shown  by  evidence  that,  al- 
though this  limb  was  one  of  many 
which  had  been  blown  down  during 
a  very  severe  storm,  and  although 
the  city  officials  had  worked  hard  in 
clearing  up  the  fallen  limbs,  yet  this 
particular  limb  could  have  been  dis- 
covered had  the  officials  exerted  a 
little  more  diligence. 

0.  Tree  deprived  of  tt»  ampport  by  Merit 
done  In  stdetcaUe  or  ht^tcag. 

Where  a  tree  standing  beside  a 
public  highway,  by  reason  of  excava- 
tions near  it,  done  by  order  or  per- 
mission of  a  municipality,  had  been 
a  dangerous  nuisance  of  which  the 
municipality  had  notice  sufficiently 
long  to  have  removed  it,  the  munici- 
pality in  Steves  v.  South  Vancouver 
(1897)  6  &  C.  17,  was  held  liable  for 
the  death  of  a  person  lawfully  using 
the  highway,  caused  by  the  tree  be- 
ing blown  down  upon  him  during  a 
violent  windstorm. 

In  Morris  v.  Salt  Lake  City  (1909) 
36  Utah,  478,  101  Pae.  878,  where  s 
tree  whose  roots  had  been  cut  by  an 
independent  contractor  employed  by 
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the  city  to  lay  a  sidewalk  was  blown 
down,  injuring  the  dwelling  of  an 
abutting  owner,  the  city  was  held 
liable  whether  the  independent  con- 
tractor negligently  cut  the  roots  or 
necessarily  did  so  in  the  construction 
of  the  walk.  The  court  stated  that 
the  contractor  would  be  liable  be- 
cause he  caused  the  tree  to  become  a 
menace  and  a  danger,  and  per- 
mitted it  to  remain  in  that  condi- 
tion, and  the  city  was  liable  for 
failing  to  discharge  its  duty  in  not 
removing  a  tree  from  a  public  street, 
when  deprived  of  its  support,  and  for 
permitting  it  to  remain  in  that  con- 
dition for  nearly  a  week,  so  that  It 
might  be  blown  over  at  any  time  by 
an  ordinary  wind. 

d.  liOw  or  protecting  Unib. 

A  city  is  liable  under  its  duty  to 
keep  its  streets  in  good  condition,  for 
injury  to  one  who,  without  contribu- 
tory negligence,  was  driving  a  wagon 
along  the  street,  and  was  thrown 
therefrom  by  coming  in  contact 
with  a  large  limb  of  a  tree  projecting 
dangerously  low  over  the  street. 
Louisville  v.  Michels  (1903)  114  Ky. 
551,  71  S.  W.  511. 

And  the  fact  that  the  person  in- 
jured in  such  case  was  a  servant  of 
the  city,  driving  a  patrol  wagon,  does 
not  impose  on  him  the  duty,  in  an 
action  against  the  city  for  the  negli- 
gence, to  negative  contributory  negli- 
gence by  averring  in  his  peti- 
tion that  he  did  not  know  the  condi- 
tion of  the  street,  it  being  no  part  of 
his  duty  to  examine  the  streets  and 
report  their  condition.    Ibid. 

Failure  of  a  town  official,  to  per- 
form his  duty  to  order  the  tree 
wardens  to  trim  or  remove  a  limb  of 
a  tree  which  for  some  time  has 
existed  as  an  obstruction  to  travel, 
and  failure  on  the  part  of  the  town 
in  the  meantime  to  do  all  that  is 
reasonably  necessary  to  protect  trav- 
elers from  injury,  will  render  the 
town  liable  for  damages  to  a  wagon 
due  to  its  coming  in  contact  with 
the  limb.  Valvoline  Oil  Co.  v.  Win- 
throp  (1920)  235  Mass.  515,  126  N.  E. 
895.  The  court  said  that  there  is 
no  sound  distinction  between  the 
19  A.L.R.— 65. 


liability  of  a  city  or  town  for  failure 
to  guard  against  defects  caused  by 
trees  within  the  limits  of  a  highway 
which  are  old  and  decayed,  and  those 
which,  although  sound,  in  course  of 
time,  cause  a  defective  condition  of 
the  highway  by  growth.  Anything 
in  the  state  or  condition  of  the  high- 
way which  renders  it  unsafe  for 
ordinary  travel  is  a  defect  or  want  of 
repair. 

And  although  the  tree  warden  is 
the  only  official  who  may  trim  or 
remove  shade  trees  in  a  highway,  that 
fact  does  not  relieve  a  city  or  town 
from  the  statutory  duty  of  keeping 
its  highways  reasonably  safe  and 
convenient  for  travelers.     Ibid. 

One  who  was  injured  while  riding 
on  a  load  of  hay,  by  an  overhanging 
branch  of  a  tree,  was  not,  as  matter 
of  law,  guilty  of  contributory  negli- 
gence in  not  knowing  of,  and  avoid- 
ing, it,  although  the  tree  had  been 
in  that  position  for  many  years  and 
he  had  occasionally  traveled  over  that 
highway;  it  appearing  that  he  had 
never  before  ridden  over  it  on 
a  load  of  hay,  and  that  he  had  had 
no  occasion  to  observe  how  low  the 
branches  hung,  or  how  far  over  the 
beaten  track  they  extended.  Embler 
V.  Wallkill  (1892)  132  N.  Y.  222,  80 
N.  E.  404. 

And  in  Ferguson  v.  Southwold 
(1896)  27  Out.  Rep.  66,  an  action  for 
injury  to  one  pushed  from  a  load  of 
hay  by  an  overhanging  limb  of  a  tree, 
it  was  held  that  the  question  of  con- 
tributory negligence  was  properly 
left  to  the  jury,  although  plaintiff 
and  the  driver  saw  the  limb  as  they 
were  approaching  it  and  decided  that 
they  could  pass  under  it,  and  the 
driver  did  safely  pass  under  it  by 
lying  down  on  the  load;  and  plain- 
tiff would  probably  not  have  been  in- 
jured had  he  taken  that  course  in- 
stead of  putting  up  his  feet  for  the 
purpose  of  raising  the  limb;,  the  limb 
being  less  yielding  than  he  expected, 
as  he  could  not  be  called  upon  to  do 
the  very  best  and  wisest  thing  in  the 
emergency. 

«.  Segltgence  in  felling  tree. 

While  a  municipal  corporation  has 
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the  right  to  cut  down  and  remove 
shade  trees  in  the  street  when  to 
do  so  may  be  regarded  by  its 
ofiBcers  as  necessary  or  expedient,  in 
so  doing  it  must  take  such  precau- 
tions as  will  prevent  unnecessary  or 
unreasonable  danger  to  persons  us- 
ing the  streets  for  the  purpose  for 
which  they  are  intended;  and  it  may 
be  held  liable  for  an  injury  to  a 
traveler  upon  whom  a  tree  which,  be- 
ing cut  down  by  order  of  the  munic- 
ipal authorities,  fell,  there  being  no 
barriers  in  the  street  to  give  warn- 
ing. Ward  V.  District  of  Columbia 
(1905)  24  App.  D.  C.  524. 

And  in  Colorado  Springs  v.  May 
(1904)  20  Cola.  App.  2Q4,  77  Pac. 
1093,  holding  a  city  liable  for  injury 
to  one  driving  along  an  avenue, 
caused  by  its  employee  felling  a  tree, 
which  struck  and  frightened  plain- 
tiff's horse,  overturning  the  buggy,  it 
was  said  that  it  was  the  duty  of  the 
city  employee,  in  felling  the  tree,  to 
use  such  care  for  the  protection  of  one 
traveling  in  the  highway  as  an 
ordinarily  prudent  and  careful  per- 
son would  have  exercised  under  like 
circumstances. 

But  it  was  held  in  East  St.  Louis 
V.  Giblin  (1878)  3  III.  App.  219,  that 
although  a  city  is  liable  for  a  per- 
son's death  caused  by  the  negligence 
of  its  employees  in  felling  a  tree,  it 
is  not  liable  where  the  death  was  the 
result  of  the  negligence  of  the  assist- 
ants of  an  independent  contractor 
employed  by  the  city  for  a  stipulated 
sum  to  cut  down  the  trees. 

In  an  action  for  personal  injuries 
caused  by  the  fall  of  a  tree  which  a 
tree  warden  was  removing,  the  ques- 
tion whether  the  tree  had  been  a 
menace  to  travel  for  a  sufficient 
length  of  time  to  constitute  a  reason- 
able notice  to  the  city  was  held  to  be 
a  question  for  the  jury,  upon  evi- 
dence from  which  it  might  have  been 
found  that  the  tree  was  from  2i  to  3 
feet  in  diameter  near  its  base, 
and  was  dead,  having  been  struck  by 
lightning  a  year  or  two  before;  that 
parts  of  it  were  rotten;  that  some  of 
the  branches  were  in  such  condition 
that  they  might  have  blown  off  in  a 
high  wind;   that  men  had   been   at 


work  about  the  tree  one,  or  possibly 
two,  days  before  the  accident;  that 
on  the  day  before,  upper  limbs  had 
been  sawn  off,  and  earth  had  been 
dug  away  from  its  roots;  that  no 
part  of  the  street  was  roped  off,  and 
no  guards  or  signs  set  up  to 
warn  the  public  of  danger ;  that  there 
was  considerable  travel  on  the  street, 
and  there  were  several  houses  on  it, 
and  a  store  near  by.  Donahue  v. 
Newburyport  (1912)  211  Mass.  561, 
98  N.  E.  1081,  Ann.  Cas.  1913D,  742. 
A  traveler  who  is  killed  by  the  un- 
expected fall  of  a  tree  standing  in 
the  highway,  which  is  being  removed 
by  the  tree  warden,  is  not  necessarily 
guilty  of  contributory  negligence 
because  of  the  fact  that  he  knew  the 
work  of  removing  the  tree  was  in 
progress,  or  because  he  may  have 
paused  for  a  brief  time  to  watch 
what  was  going  on.    Ibid. 

/.  stumps. 

A  highway  in  an  old  and  thickly 
settled  district,  over  which  there  is 
much  traffic,  is  out  of  repair,  within 
the  meaning  of  a  statute  requiring 
municipalities  to  keep  their  highways 
in  repair,  when  a  large  stump  is  al- 
lowed to  stand  in  the  highway  just 
at  the  edge  of  the  traveled  way. 
Foley,  v.  East  Flamborough  Twp. 
(1899)  26  Ont.  App.  Rep.  43. 

A  city  is  not  relieved  from  liability 
for  an  injury  caused  by  collid- 
ing with  a  stump  standing  so  near 
the  traveled  part  of  a  street  as  to 
make  travel  by  it  in  the  night  danger- 
ous, on  the  theory  that  the  stump, 
if  a  defect  or  obstruction  at  all,  was 
one  pertaining  to  the  construction  of 
the  road,  and  not  covered  by  thte 
statute,  as  distinguished  from  a 
neglect  to  repair;  since  the  statute 
applies  to  defects  in  construction  as 
well  as  to  neglect  to  repair.  Sebert 
v.  Alpena  (1889)  78  Mich.  165,  4a 
N.  W.  1098. 

And  that  a  stump  situated  within 
the  curbing  of  a  street  was  left  there 
by  the  occupant  of  abutting  property 
for  the  purpose  of  making  a  hitching 
post  of  it  is  no  excuse  to  the  city, 
in  ah  action  against  it  by  a  person 
injured  by  the  stump,  for  negligence 
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Newport  v.  Miller  (1892)  93  Ky.  22, 
18  S.  W.  835. 

In  Lamb  v.  Cedar  Rapids  (1899) 
108  Iowa,  629,  79  N.  W.  366,  the  court 
affirmed  a  judgment  against  the  city 
for  injuries  to  one  while  attempting 
to  remove  a  piano  from  a  dray,  caused 
by  falling  over  a  stump  in  the  space 
along  the  road;  since  the  city  is 
bound  to  keep  its  streets,  which  have 
been  open  to  public  use,  free  from 
defects  and  obstructions,  although 
that  duty  extends  only  to  so  much  of 
the  street  as  is  customarily  used  by 
the  public. 

Evidence  sufficient  to  prove  con- 
structive notice  .to -the  town  of  the 
existence  of  a  stump  near  the  trav- 
eled portion  of  a  highway,  making  it 
dangerous  to  travelers,  is  shown  where 
it  appears  that  the  stump  had  lain  in 
the  same  place  for  more  than  a  year 
prior  to  the  accident,  and  had  been 
seen  by  at  least  one  person  many 
times,  and  that  during  the  fall,  winter, 
and  early  spring  the  stump  was  plain- 
ly visible,  although  in  the  summer  it 
was  almost  entirely  covered  by  grass 
and  brambles.  Williams  v.  Allen 
(1921)  —  R.  I.  — ,  114  Atl.  138. 

And  permitting  a  large  stump  to  be 
taken  out  of  a  sidewalk  and  rolled 
into  the  street  several  feet  outside 
of  the  curb,  and  allowing  it  to  lie 
there  ten  days  or  two  weeks  without 
a  light  or  anything  to  warn  travelers 
at  night  of  its  position,  constitute 
gross  neglect  of  duty  on  the  part  of 
the  borough  authorities,  rendering  the 
borough  liable  for  damages  for  a 
resulting  injury.  Trego  v.  Honey- 
brook  (1894)  160  Pa.  76,  28  Atl.  639. 

But  where  the  top  of  a  tree  is  cut 
off  to  enable  an  elevated  railway  to 
pass  over  it,  and  the  remaining 
stump  became  decayed  and  was 
thrown  down  by  a  blow  from  a  heavy 
truck,  and  a  person  was  injured 
thereby,  the  city  cannot  be  held 
liable  for  the  injury  if  the  appear- 
ance and  condition  of  the  street  were 
not  such  as  to  indicate  insecurity  to 
persons  of  ordinary  observation, 
care,  and  prudence;  the  duty  of  the 
city  m  respect  to  the  tree  being 
reasonable  care  and  prudence.  .  Gu- 
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559,  1  N.  Y.  Supp.  215. 

Whether  a  stump  in  the  traveled 
way  of  a  street  in  a  city  constituted 
■a  defect  which  the  city  ought  to  have 
removed  is  properly  submitted  to 
the  jury  in  an  action  for  injury  re- 
sulting therefrom.  Lamb  v.  Cedar 
Rapids  (1899)  108  Iowa,  629,  79 
N.  W.  366. 

Also,  whether  a  stump  which  was 
S  or  4  inches  within  the  curbing  of 
a  street,  and  but  2  feet  high  and  22 
inches  in  diameter,  which  a  person 
stumbled  on  in  a  dark  night,  when 
the  nearest  lamp  was  130  feet  dis- 
tant, was  ailT  obstruction  rendering 
the  public  use  of  the  sidewalk  incon- 
venient and  unsafe,  is  a  question 
for  the  jury  in  an  action  for  the  in- 
jury. Newport  v.  Miller  (1892)  98 
Ky.  22,  18  S.  W.  835. 

In  Wheeler  v.  Latonia  (1913)  — 
Tex.  Civ.  App.  — ,  155  S.  W.  951, 
judgment  for  a  city  in  an  action  for 
injuries  caused  by  running  into  a 
stump  on  the  edge  of  the  traveled  por- 
tion of  a  highway,  which  had  been  set 
aside  as  a  sidewalk  although  not  actu- 
ally laid  out  as  a  sidewalk,  was  af- 
firmed, since  it  was  shown  that  there 
was  a  plain  traveled  way  in  the  street, 
of  ample  width  for  the  use  of  all  kinds 
of  vehicles,  and  entirely  safe  and  free 
from  obstructions;  and  further,  that 
the  party  injured  drove  out  of  this 
traveled  way  and  onto  the  sidewalk 
for  his  own .  convenience.  In  render- 
ing its  decision,  the  court  called  at- 
tention to  the  fact  that,  (although 
denominated  a  city,  the  defendant 
in  this  case  was  only  a  small  town 
with  limited  revenue,  and  said  that 
such  places  are  not  held  to  as  strict 
accountability  as  to  the  condition  of 
its  roads  as  are  larger  places  with 
greater  revenues,  especially,  as  in 
this  case,  as  to  streets  sparsely  settled 
and  very  little  traveled. 

And  in  Olmsted  v.  Greenfield 
(1914)  155  Wis.  452,  144  N.  W.  987, 
a  verdict  finding  one  whose  automo- 
bile .  was  damaged  by  striking  a 
stump  guilty  of  contributory  negli- 
gence was  held  not  to  be  without  evi- 
dence to  support  it,  where  the  evi- 
dence tended   to    show  that,   in  the 
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center  of  a  traveled  sidetrack  of  a 
country  road,  there  was  an  oak  stump 
10  inches  high,  partially  concealed 
by  green  oak  sprouts  about  2  feet 
high  and  by  weeds,  but  visible  to  one 
approaching  from  the  west  for  a 
distance  of  50  to  75  feet,  and  the 
plaintiff,  going  east' in  an  automobile 
at  the  rate  of  12  miles  per  hour,  left 
the  traveled  track  and  took  the  side- 
track, and  the  under  part  of  his  auto- 
mobile struck  the  stump  and  was 
damaged. 

g.  Roots. 

The  loose  and  rotten  root  of  a  tree 
which  had  stood  in  ^  sidewalk  for 
over  sixty  years  is  a  defect  in  the 
highway,  and  a  city  is  liable  by  stat- 
ute for  injury  to  a  pedestrian  caused 
by  tripping  over  such  root.  Nestor 
V.  Fall  River  (190S)  183  Mass.  265, 
67  N.  E.  248.  See  also  Rose  v.  Slough 
(1918)  92  N.  J.  L.  238,  L.R.A.1918F, 
813,    104   Atl.    194,   infra,   U. 

A  pedestrian  is  negligent  as  a 
matter  of  law,  who,  upon  a  clear  day, 
with  nothing  to  obstruct  her  vision, 
stumbles  over  a  place  in  a  sidewalk 
where  one  paving  stone  is,  by  roots  of 
a  tree  growing  under  it,  raised 
4  inches  above  the  adjoining  paving 
stone,  of  which  fact  she  has  knowl- 
edge. Kennedy  v.  Philadelphia  (1908) 
220  Pa.  273,  17  L,R.A.(N.S.)  194,  69 
Atl.  748. 

And  in  Covington  v.  Manwaring 
(1902)  113  Ky.  592,  68  S.  W.  625,  a 
city  was  held  not  to  be  liable  to  one 
who  wasi  injured  by  stumbling  on  a 
brick  in  the  sidewalk  which  had  been 
raised  by  roots  of  a  tree,  since  he  was 
charged  with  notice  of  the  defective 
condition  of  the  sidewalk. 

//.  Zlabttity  of  abutting  oimer. 

See  Blackwell  v.  Hill  (1898)  76  Mo. 
App.  46,  supra,  I.  b;  Newport  v. 
Miller  (1892)  93  Ky.  22,  18  S.  W.  835, 
supra,  I.  f.       * 

Where  a  city,  by  authority  of  its 
charter,  maintains  shade  trees  on  the 
sidewalk,  the  owner  or  occupant  of  a 
lot  is  not  impliedly  bound  to  trim 
them,  or  liable  for  injury  to  a 
passer-by  by  the  fall  of  a  neglected 
rotten  limb.  Weller  v.  McCormick 
(1885)  47  N.  J.  L.  397,  54  Am.  Rep. 


175,  1  Atl.  516.  And  see  the  re- 
ported case  (Zachabias  v.  Nesbitt, 
ante,  1016). 

The  owner  of  property  abutting  on 
a  sidewalk  upon  which  stands  a  tree, 
of  which,  under  legislative  authority, 
the  municipality  has  assumed  control, 
is  not  liable  for  injury  to  a  pedestrian 
caused  by  tripping  over  a  paving 
block  raised  by  the  root  of  the  tree 
growing  beneath  it.  Rose  v.  Slough 
(1918)  92  N.  J.  L.  283,  L.R.A.1918F,  ■ 
813,  104  Atl,  194. 

But,  in  the  absence  of  statutory  or 
municipal  regulations  to  the  contrary, 
a  tree  planted  by  a  private  person  on 
a  sidewalk  in  front  of  his  premises 
is  under  his  control.  Weller  v.  Mc- 
Cormick (1890)  52  N.  J.  L,  470,  8 
L.R.A.  798,  19  Atl.  1101.  The  owner 
of  the  premises  must  use  reasonable 
care  to  prevent  the  tree  from  becom- 
ing dangerous  to  travelers  upon  the 
street,  and,  for  failure  to  do  so,  is 
liable  to  private  action  in  favor  of  one 
injured  thereby.     Ibid. 

And  in  the  absence  of  notice  that 
the  public  claims  to  own  or  exercise 
any  control  over  a  tree  on  a  sidewalk, 
the  owner  of  the  premises,  who  is  in 
the  actual  occupation  of  them,  is 
chargeable  with  knowledge  of  his 
exclusive  proprietorship,  and  the 
duties  which  it  entails,  although  the 
tree  was  there  when  he  bought  the 
premises.    Ibid. 

An  owner  of  premises  who  permits 
another  to  fell  a  tree  standing  on  his 
premises  within  a  few  feet  of  the 
highway  is  liable,  if  the  tree  is  so 
negligently  cut  that  it  falls  across  the 
highway,  for  injuries  to  a  traveler  as 
a  result  of  the  obstruction;  and  this 
although  the  owner's  consent  was  up- 
on the  condition  that  the  tree  should 
not  be  felled  across  the  highway. 
Nagle  V.  Brown  (1881)  37  Ohio  St 
7.  The  court  stated  that  the  condi< 
tion  attached  to  the  consent  that  it 
should  not  be  felled  into  the  road 
did  not  exonerate  the  abutting  owner 
from  blame,  since  it  was  his  duty  to 
the  public  to  see  that  the  condition 
was  performed,  and  if  those  to  whom 
he  gave  authority  to  cut  the  tree  did 
not  remove  it  from  the  road,  it  was 
his  duty  to  remove  it. 
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81  J.  P.  105,  33  Times  L,  K.  118,  61 
Sol.  Jo.  234,  15  L.  G.  R.  156,  116  L.  T. 
122,  where  a  tree  on  land  abutting  a 
highway  was  blown  down  by  an  act 
ef  God  during  a  violent  gale,  and  lay 
across  a  cut  in  the  highway  at  such 
a  height  that  the  light  from  an  ap- 
proaching automobile  did  not 
shine  upon  it,  and  so  the  automobile 
ran  into  the  tree  causing  injuries,  it 
•was  sought  to  hold  the  owner  of  the 
premises  liable  on  the  ground  of  negli- 
gence in  having  failed  to  guard  or 
place  a  light  over  the  obstruction  dur- 
ing a  short  interval  while  the  de- 
fendant's men  were  going  to  the 
house  to  get  a  light  which  the  road 


cnac  ne  was  not  iiaoie,  since  i;nere 
was  no  duty  upon  him,  by  virtue  of 
a  statute  or  otherwise,  to  place  a 
guard  there  while  he  was  after  the 
light. 

In  LaMarche  v.  Les  Reverends  P^res 
oblats  (190$)  Rap.  Jud.  Quebec  29 
C.  S.  138,  it  was  held  that  owners  of 
property  have  the  duty  of  inspecting 
and  pruning  trees  which  are  near  the 
highway,  and  so  will  be  liable  to  a 
passer-by  injured  by  the  falling  of  a 
decayed  or  rotten  limb.  And  the  court 
stated  that  the  proprietor  would 
be  liable  if  the  branch  broke  through 
inherent  decay,  even  though  there  was 
□o  exterior  indication  of  the  decay. 

J.  H.  B. 


SIMONS  BRICK  COMPANY,  Respt, 

V. 

ED.  WIGLESWORTH,  Appt 

CkUifomta  Supreme  Court  (Dept.  No.  1)-' November  90,  1990. 
(184  CaL  890,  193  Pac  947.) 

Contract  —  necessity  of  writing  —  collateral  agreement. 

1.  An  undertaking  by  the  president  of  a  vaccine  company  to  guarantee 
results,  if  his  corporation  is  employed  to  vaccinate  hogs,  must  be  in  writ- 
ing if  a  mere  contract  collateral  to  the  undertaking  of  the  vaccine  com- 
pany was  contemplated. 

[See  note  on  this  question  beginning  on  page  1033.] 
Evidence  —  contract  —  sufficiency.  surance,    after   the   vaccination   was 

2.  A  promise  by  the  president  of  a     done,  that  the  results  were  guaran- 
teed. 

Contract  —  vaccinaticoi  —  warranty 
of  immunity  from  diseases. 

3.  A  contract  to  vaccinate  hogs 
against  cholera  does  not  imply  a  war- 
ranty of  immunity  from  the  disease. 

—  original  promise  —  writing  unnec- 
essary. 

4.  A  promise  by  the  president  of  a 
vaccine  company  to  guarantee  re- 
sults, in  case  his  company  is  employed 
to  vaccinate  hogs,  is  original,  and  need 
not  be  in  writing. 

[See  25  R.  0.  L.  481,  482.] 


vaccine  company  that  if  a  hog  owner 
would  employ  his  company  to  vacci- 
nate his  hogs,  the  president  would 
personally  guarantee  their  immunity 
from  cholera  during  the  balance  of 
their  natural  lives,  made  in  the  spring, 
may  be  found  to  be  effectual  when  the 
hogs  were  vaccinated  the  following 
fall,  if  the  president  assured  the  own- 
er that  he  would  keep  in  touch  with 
him  and  would  call  when  he  was  ready 
to  vaccinate,  and  his  agent  used  the 
guaranty  as  an  inducement  to  secure 
the  employment  of  the  vaccine  com- 
pany, followed  by  the  president's  as- 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Valentine,  J.)  in  favor  of  plaintiff  in  an  action  brought 
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to  recover  damages  for  the  loss  of  vaccinated  hogs,  under  an  alleged  con- 
tract by  defendant  personally  to  guarantee  immunity  from  cholera.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W,  A,  Alderson,  K.  A.  Mil-- 
ler,  and  Noyes  &  Heath,  foi*  appellant: 

The  complaint  presents  only  an  oral 
agreement  to  answer  "for  the  debt, 
default,  or  miscarriage  of"  the  vac- 
cine company — conceding  that  the  evi- 
dence is  sufficient  to  sustain  the  con- 
clusion that  there  was  any  personal 
promise  at  all  by  defendant  to  "guar- 
antee" or  "warrant"  any  obligation  of 
the  company. 

Clay  V.  Walton,  9  Cal.  328;  Harris 
V.  Frank,  81  Cal.  280,  22  Pac.  856; 
Switzer  v.  Baker,  95  Cal.  539,  30  Pac. 
761 ;  Tevis  v.  Savage,  130  Cal.  411,  62 
Pac.  611 ;  Sherwood  v.  Lowell,  34  Cal. 
App.  365,  167  Pac.  554. 

A  guarantor  is  never  implicated  be- 
yond the  strict  terms  of  his  contract. 

Jack  V.  Sinsheimer,  125  Cal.  563,  58 
Pac.  130. 

Where  the  facts  constitute  one  a 
guarantor,  and  he  is  sued  as  such,  he 
cannot  be  held  liable  on  a  verbal  prom- 
ise which  is  within  the  Statute  of 
Frauds,  declaring  invalid  a  verbal 
promise  "to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another." 

Kilbride  v.  Moss,  113  Cal.  432,  54 
Am.  St.  Rep.  361,  45  Pac.  812;  Barnett 
v.  Wing,  62  Hun,  125,  16  N.  Y.  Supp. 
567 ;  Read  v.  Cutts,  7  Me.  186,  22  Am. 
Dec.  184;  Durham  v.  Manrow,  2  N.  Y. 
533;  Clay  v.  Walton,  9  Cal.  328;  Bar- 
rett-Hicks Co.  V.  Glas,  9  Cal.  App.  491, 
99  Pac.  856. 

Even  if  the  words  of  the  defendant 
constituted  an  obligation  on  him  as  a 
principal  debtor,  there  was  no  accept- 
ance of  his  offer. 

Pearsell  Mfg.  Co.  v.  Jeffreys,  105 
Am.  St.  Rep.  514,  note ;  Saint  v.  Wheel- 
er &  W.  Mfg.  Co.  95  Ala.  362,  36  Am. 
St.  Rep.  210,  10  So.  539;  Roberts  v. 
Griswold,  35  Vt.  496,  84  Am.  Dec.  641; 
Bishop  v.  Eaton,  161  Mass.  496,  42  Am. 
St.  Rep.  437,  37  N.  E.  665;  Lee  v.  Dick, 
10  Pet.  482,  9  L.  ed.  503;  Dieterle  v. 
Bekin,  143  Cal.  683,  77  Pac.  664;  Carg- 
nani  v.  Cargnani,  16  Cal.  App.  96,  116 
Pac.  306. 

Mr.  Richard  J.  O.  Culver,  for  re- 
spondent: 

The  obligation  of  defendant  was  a 
primary  one,  and  he  became  the  prin- 
cipal debtor. 

Klamath  Lumber  Co.  v.  Co-opera- 
tive Land  &  T.  Co.  25  Cal.  App.  678, 
145  Pac.  159. 


Plaintiff  entered  into  the  obligation 
to  purchase  the  vaccine  and  parted 
with  value  in  that  it  paid  for  the  same 
in  consideration  of  the  obligation  on 
the  part  of  defendant. 

Hopkins  v.  White,  20  Cal.  App.  247, 
128  Pac.  780. 

It  is  immaterial,  in  so  far  as  the 
liability  of  defendant  is  concerned, 
that  the  company  itself  became  liable 
on  the  guaranty. 

Bagley  v.  Cohen,  121  Cal.  604,  53 
Pac.  1117. 

The  offer  of  defendant  to  pay  for 
the  hogs  that  should  die  was  not  with- 
drawn prior  to  the  time  when  it  was 
expressly  accepted  by  ordering  the 
general  manager  for  the  vaccine  com- 
pany to  proceed  with  the  vaccination. 

Scribner  v.  Schenkel,  128  Cal.  253. 
60  Pac.  860. 

OIney,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  defendant 
from  the  judgment  against  him  upon 
his  alleged  contract  that,  if  the 
plaintiff  would  employ  a  certain 
company  known  as  the  Interstate 
Vaccine  Company  to  vaccinate  the 
plaintiff's  hogs  with  anti-cholera 
serum,  the  defendant  would  person- 
ally warrant  or  guarantee  that  such 
vaccination  would  render  the  hogs 
immune  from  cholera,  and  he  would 
pay  for  any  hog  vaccinated  which 
subsequently  died  of  that  disease. 
The  trial  court  found  that  a  contract 
of  the  character  stated  was  made; 
that  the  plaintiff  in  reliance  upon  it 
employed  the  Interstate  Vaccine 
Company  to  vaccinate  its  hogs ;  that 
its  hogs  were  so  vaccinated ;  that  a 
number  thereafter  died  of  cholera; 
and  that  the  net  loss  to  the  plaintiff 
by  the  death  of  the  hogs  was  $5,637.- 
20,  for  which  judgment  was  given 
the  plaintiff.  There  are  but  two 
questions  presented  by  the  appeal: 
First,  Is  the  finding  that  there  was  a 
contract  supported  by  the  evidence? 
And,  second.  Was  the  promise  of  the 
defendant  upon  which  the  claim  of 
contract  is  based,  and  which  admit- 
tedly was  oral  only,  one  which  had 
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Frauds? 

As  to  the  first  question,  fhe  suffi- 
ciency of  the  evidence  to  sustain  the 
finding  mentioned,  there  was  direct 
evidence  as  to  the  making;  of  a  prom- 
ise by  the  defendant.  It  also  ap- 
pears clearly  that  the  promise  when 
made  was  intended  to  be  con- 
tractual in  character;  that  is,  was 
intended  as  the  definite  assumption 
of  an  obligation  by  the  defendant  in 
case  it  were  accepted  by  the  plain- 
tiff. According  to  the  evidence,  the 
defendant,  in  the  spring  of  1916, 
called  on  the  president  of  the  plain- 
tiff, stated  that  he  was  the  presi- 
dent and  principal  stockholder  of 
the  Interstate  Vaccine  Company, 
.endeavored  to  persuade  the  presi- 
dent of  the  plaintiff  to  have  its  hogs 
vaccinated  by  that  company,  and  in 
that  connection  stated  thai^  if  his 
company  were  employed  to  do  this, 
he  personally  would  guarantee  the 
immunity  of  the  hogs  from  cholera 
for  the  balance  of  their  natural  lives, 
and  would  pay  the  value  of  any  that 
might  subsequently  die  of  cholera. 
If  this  proposal  had  been  accepted 
then  and  there  by  the  plaintiff  by 
the  employment  of  the  vaccine  com- 
pany, there  could  be  no  doubt  as  to 
the  existence  of  the  contract  or  as 
to  the  sufficiency  of  the  evidence  to 
sustain  the  finding  that  there  was  a 
contract.  The  only  doubt  in  the 
matter  arises  from  the  fact  that  the 
vaccine  company  was  not  employed 
at  that  time,  was  not  in  fact  em- 
ployed until  the  following  fall.  Then 
the  plaintiff,  through  the  local  agent 
of  the  company  and  without  any 
further  dealings  with  the  defendant, 
employed  the  vaccine  company,  and 
the  hogs  were  vaccinated.  The  ques- 
tion on  this  branch  of  the  case, 
therefore,  is  as  to  whether  or  not 
this  employment  can  be  related  back 
to  the  defendant's  promise  of  some 
months  before.  The  defendant's 
statement  to  the  president  of  the 
plaintiff  was,  of  course,  a  proposal 
which  had  to  be  accepted  within 
such  time  as  the  parties  contemplat- 
ed it  would  remain  open,  and,  in  the 
absence  of  any  express  understand- 
ing  upon   the   point,   within    such 


sonably  had  in  mind  under  all  the 
circumstances  of  the  case.  If  noth- 
ing appeared  other  than  that  the  de- 
fendant had  made  the  proposal  in  the 
spring,  and  the  plaintiff,  months 
later,  had  employed  the  vaccine  com- 
pany to  vaccinate  its  hogs,  it  might 
well  be  teken  that  the  emplojrment 
of  the  vaccine  company  was  an  en- 
tirely new  matter,  not  relating  back 
in  any  manner  to  the  conversation 
of  the  previous  spring,  so  that  if  the 
defendant  were  to  be  held  liable  it 
would  have  to  be  on  some  new  prom- 
ise made  at  that  tin^e.  But,  accord- 
ing to  the  testimony  for  the  plain- 
tiff, which  must  be  accepted  in  view 
of  the  court's  findings,  the  further 
facts  were  that  the  conversation  be- 
tween the  defendant  and  the  plain- 
tiff's president  in  the  spring  ended 
with  the  statement  by  the  latter  that 
he  would  keep  in  touch  with  the  de- 
fendant and  would  call  upon  him 
when  the  plaintiff  was  ready  to  vac- 
cinate. It  also  appears  that  during 
the  summer  the  local  agent  for  the 
vaccine  company  who  had  been  pres- 
ent at  the  original  interview  be- 
tween the  plaintifTs  president  and 
the  defendant,  and  had  heard  the 
latter's  statement  with  regard  to  the 
guaranty,  called  upon  the  plaintiff's 
president,  and  was  informed  that 
when  the  plaintiff  was  ready  to  vac- 
cinate it  would  call  upon  him,  and 
the  guaranty  was  again  spoken  of 
as  an  inducing  reason  for  the  plain- 
tiff to  employ  the  vaccine  com- 
pany. This  evidence  is  sufficient  to 
justify  the  conclu- 
sion, implied  in  SlL?f2SS:5^n-cr. 
the  court's  findings, 
that  it  was  understood  that  the  de- 
fendant's proposal  that  he  would 
guarantee  the  immunity  of  the  hogs 
if  the  plaintiff  employed  the  vac- 
cine company  remained  open  until 
the  plaintiff  actually  came  to  vac- 
cinate and  employed  the  vac- 
cine company  for  that  purpose, 
and  that  the  employment  was 
upon  an  understanding  of  which 
the  guaranty  of  some  months  before 
was  a  part.  This  conclusion  is 
strengthened  by  evidence  that  the 
following  spring,  when  the  defend- 
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dant  again  personally  met  the  plain- 
tiff's president,  he  renewed  his  state- 
ment that  he  guaranteed  the  results 
of  the  use  of  his  serum.  Such  a  state- 
ment, of  course,  made  aft^  the  vac- 
cine company  had  been  employed  and 
the  hogs  had  been  vaccinated,  would 
not  itself  be  a  binding  promise ;  but 
it  is  of  weight  as  showing  what  the 
parties  understood  were  the  terms 
upon  which  the  vaccine  company  had 
been  employed.  There  is  evidence 
in  the  case  which,  perhaps,  is  suffi- 
cient to  have  justified  a  different 
conclusion  as  to  the  understajiding, 
but  there  is  no  occasion  for  discuss- 
ing it  The  evidence  stated  is 
sufficient  to  justify  the  conclusion 
which  the  trial  court  reached,  and 
that  is  final  up<m  this  branch  of  the 
case. 

As  to  the  point  that  the  promise 
of  the  defendant  was  not  in  writing, 
the  witnesses  called  to  prove  the 
making  of  the  promise,  including 
the  plaintiff's  president  himself,  all 
speaJc  of  the  promise  as  one  to 
"guarantee"  the  immunity  of  the 
hogs.  Stress  is  laid  upon  the  use 
of  this  word  as  indicating  or  prov- 
ing a  promise  which  had  to  be  in 
writing  in  order  to  be  enforceable. 
But  it  is  not  every  promise  which 
may  be  aptly  termed  a  "guaranty" 
that  is  required  to  be  in  writing.  In 
this  case,  if  the  defendant  had  him- 
self been  selling  his  serum  directly 
to  the  plaintiff,  and  had  stated  to  the 
latter  that  if  it  were  used  he  would 
"guarantee"  the  results,  the  word 
would  have  been  used  in  a  custom- 
ary and  proper  sense,  and  yet 
there  could  be  no  doubt  that  the 
promise  would  be  a  primary  one  and 
would  not  have  to  be  in  writing  to  be 
enforceable.  It  is  only  when  the 
"guaranty"  is  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage 
of  another  that  it  must  be  in  writ- 
ing. Civ.  Code  §§  1624,  2787,  2793, 
and  2794,  and  Code  Civ.  Proc.  §  1973. 
The  question  in  the  present  case  is : 
Was  the  promise  of  the  defendant 
one  to  answer  for  the  obligation  of 
another?  The  only  obligation  of 
another  for  which  it  can  possibly  be 
considered  that  the  defendant  in- 


tended to  assume  responsibility  is  an 
obligation  on  the  part  of  the  vaccine 
company  warranting  the  results  of 
the  use  of  its  serum.  There  is  no 
other  person,  and  there  is  no  other 
obligation,  to  which  the  defendant's 
promise  can  possibly  have  related. 
But  it  is  plain  from  the  evidence 
that  no  such  obligation  existed. 
Practically  all  that  appears  is  iiiat 
the  plaintiff  employed  ihe  vaccine 
company  to  vaccinate  its  hogs  and 
paid  it  for  so  doing.  There  is  no  im- 
plied warranty  in 
such  an  employment  ^UlSnuan- 

that    the    subject    of    w»rr«««y  at 

the  treatment  will  duS?."!*'' 
be  rendered  im- 
mune, any  more  than  there  is  a  war- 
ranty by  a  physician  vaccinating  for. 
smallpox  that  the  patient  will  be  im- 
mune from  that  disease.  There  is 
in  each  case  an  implied  warranty  or 
agreement  that  reasonable  skill  and 
care  will  be  exercised  in  the  selec- 
tion and  application  of  the  vaccine, 
but  that  is  all.  Nor  is  there  anything 
in  the  present  case  from  which  an 
express  warranty  on  the  part  of  the 
vaccine  company  may  be  inferred. 
The  utmost  that  appear^  is  that, 
when  the  local  agent  of  the  vaccine 
company  called  on  the  plaintiff's 
president  some  time  prior  to  the 
employment  of  the  company  to 
vaccinate,  he  left  with  the  president 
an  advertising  pamphlet  containing 
a  form  of  warranty  contract  by  the 
vaccine  company.  But  the  plain- 
tiff's president  testifies  that  he  did 
not  read  it,  and  no  such  contract 
was  executed,  and  there  is  nothing 
to  show  that  it  in  any  manner  en- 
tered into  the  subsequent  employ- 
ment of  the  vaccine  company.  The 
situation  is  that,  if  the  plaintiff  had 
sued  the  vaccine  company  instead  of 
the  defendant  for  the  loss  of  its 
hogs,  it  would  have  failed  of  recov- 
ery for  want  of  proof  of  any  obliga- 
tion on  the  part  of  the  company  to 
make  good  that  loss. 

It  is  not,  however,  a  wholly  suffi- 
cient answer  to  the  claim  of  the  de- 
f  aidant  to  say  that  no  obligation  on 
the  part  of  the  vaccine  company  in 
fact  existed.    It  might  still  be  that 
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insure  such  an  obligation,  assuming 
that  it  would  be  made.  In  such  a 
case,  it  would  still  be  a  promise  to 
answer  for  the  obligation  of  another, 
and  the  fact  that  that  obligation  did 
not  subsequently  arise,  as  it  was  con- 
_  templated  it  would, 

wrttiSIS-!roi.  would  not  change 
™It7"  ■■'**^  the  nature  of  the 
""*•  defendant's     prom- 

ise or  avoid  the  necessity  for  its  be- 
ing in  writing.  As  the  conversation 
in  which  the  defendant's  promise 
was  made  is  repeated  in  the  evi- 
dence, the  promise  is  given  in  some 
.instances,  a  form  from  which  it 
might  perhaps  be  inferred  it  was  in- 
tended as  a  mere  backing  up  of  what 
the  defendant  assumed  would  be  an 
obligation  of  the  vaccine  company. 
In  other  instances  it  has  the  form 
of  an  unqualified  and  prim^jy  prom- 
ise by  the  defendant  wholly  without 
relation  to  any  corresponding  obli- 
gation on  the  part  of  the  vaccine 
company.  The  view  that  the  latter 
was  its  character  and  was  reason- 
ably taken  by  the  plaintiff  to  be  such 
strengthened  by  the  fact  that  the 


the  promise  because  he  was  prac- 
tically the  vaccine  company,  owning 
96  per  cent  of  its  stock,  so  that  it 
made  little  difference  to  him  wheth- 
er he  assumed  a  primary  obligation, 
or  only  one  to  answer  for  the  vac- 
cine company.  While,  perhaps  a  con- 
trary finding  would  not  be  wholly 
without  support  in  the  evidence,  we 
think  it  fairly  clear,  on  the  other 
hand,  that  the  evidence  cannot  be 
said  to  be  insufficient  to  sustain  the 
implied  finding  of  the  trial  court 
that  the  defendant's  promise  was  in- 
tended by  him  as  a  promise  that  he 
would  directly  guarantee  or  war- 
rant the  eflBcacy  of  the  serum  which 
he  was  seeking  to  persuade  the 
plaintiff  to  use,  and  was  not  intend- 
ed merely  as  a  promise  to  stand 
good  for  the  fulfilment  by  the  vac- 
cine company  of  _orf,,„^ 
such  guaranty  or  promi»e— writing 
warranty  by  it.  It  «»-«~-"^- 
follows  that  the  promise  was  en- 
forceable, although  not  in, writing. 
Judgment  affirmed. 

We  concur:  Shaw,  J.;  Lawlor,  J. 


ANNOTATION. 

Statute  of  Frandt:  warranty  or  guaranty  in  respect  of  the  subject-matter  of 
a  contract  between  third  persons,  which  does  in  tenns  embrace  such  an 
obligation. 


It  is  a  general  rule  applicable  to 
the  provisions  of  the  Statute  of 
Frauds  relative  to  oral  agreements  to 
answer  for  the  debt,  default,  or  mis- 
carriage of  another,  that  the  test  as 
to  whether  or  not  the  promise  relat- 
ing to  the  obligation  or  contract  of  an- 
other is  within  the  scope  of  the  stat- 
ute is  whether  it  is  an  original,  inde- 
pendent promise  of  the  promisor,  or 
a  promise  collateral  to  the  agreement 
of  a  third  person.  If  it  is  independ- 
ent and  original,  it  ia  not  within  the 
Statute  of  Frauds,  while  it  is  within 
the  statute  if  it  is  collateral.  As 
pointed  out  in  25  R.  C.  L.  482,  §  63, 
Statute  of  Frauds,  however,  this  test 
is  merely  a  convenient  expression  for 
distinguishing  between  the  cases  with- 
in and  those  not  within  the  statute. 


.and  in  no  way  obviates  the  difficulty 
of  determining  the  ultimate  question 
as  to  whether  the  promise  is  or  is 
not  within  the  statute. 

According  to  the  great  weight  of 
authority,  an  agreement  is  not  neces- 
sarily within  the  statute  although  it 
may  directly  concern  a  third  person 
or  relate  to  the  performance  of  some 
act  by  one  not  a  party  to  the  contract. 
On  the  other  hand,  while  it  is  diffi- 
cult, if  not  impossible,  to  formulate 
a  rule  by  which  to  determine  in  every 
case  whether  a  promise  relating  to  the 
debt  or  liability  of  a  third  person  is 
or  is  not  within  the  statute,  it  may  be 
asserted  as  a  general  principle,  that 
when  the  leading  object  sought  in 
making  the  promise  or  agreement  is 
to  become  a  guarantor  or  surety  to 
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the  promisee,  for  a  debt  or  obliga- 
tion for  which  a  third  person  is,  and 
continues  to  be,  primarily  liable,  the 
agreement,  whether  made  before, 
after,  or  at  the  time  of  the  promise 
of  the  principal,  is  within  the  statute, 
and  not  binding  unless  evidenced  by 
a  writing.  In  applying  this  rule  to 
warranties  or  guaranties  relating  to 
the  subject-matter  of  a  contract  be- 
tween third  persons,  the  test  to  deter- 
mine Whether  the  warranty  or  guar- 
anty is  original  or  collateral  is  wheth- 
er or  not  it  is  intended  merely  to 
guarantee  performance  by  one  of  the 
parties  to  a  contract,  or  whether  the 
guaranty  relates  to  some  matter  en- 
tirely independent  of  the  obligations 
assumed  by  the  parties  to  the  con- 
tract, or,  in  other  words',  is  foreign 
to  the  obligations  of  the  parties  to 
the  contract.  This  doctrine  finds  sup- 
port in  the  holding  of  the  following 
cases: 

Maryland.  —  Dryden  v.  Barnes 
(1905)  101  Md.  346,  61  Atl.  342. 

Massachusetts.  —  Stratton  v.  Hill 
(1883)  134  Mass.  27. 

Michigan.  —  Re  Tozer  (1881)  46 
Mich.  299,  9  N.  W.  424. 

North  Carolina.— Charlotte  v.  Alex- 
ander (1917)  173  N.  C.  515,  L.R.A. 
1917F,  493,  92  S.  E.  384. 

Oklahoma.  —  Simons  Brick  Co.  v. 
WiGLEswoRTH  (reported  herewith) 
ante,  1029. 

Texas.— Dublin  Fruit  Co.  v.  Neely 
(1916)  —  Tex.  Civ.  App.  — ,  182  S.  W, 
406. 

Vermont.  —  Farnham  v.  Chapman 
(1889)  61  Vt.  895,  18  Atl.  152. 

Wisconsin. — Hull  v.  Brown  (1874) 
35  Wis.  662. 

The  effect,  however,  to  take  the 
promise  of  the  third  person  out  of  the 
statute,  of  the  fact  that  he  had  an  in- 
terest of  his  own  to  subserve  in  mak- 
ing it,  is  not  within  the  scope  of  the 
annotation,  which,  as  its  title  indi- 
cates, is  directed  to  the  effect  in  that 
regard  of  the  fact  that  the  guaranty 
or  warranty,  although  in  respect  of  the 
subject-matter  of  a  contract  between 
others,  imports  a  particular  obliga- 
tion not,  in  express  terms  at  least, 
covered  by  that  contract. 

The  point  as  involving  the  Statute 


of  Frauds  is  aptly  stated  in  Stratton 
v.  Hill  (Mass.)  supra.  This  case  in- 
volved an  action  to  recover  damages 
for  breach  of  an  agreement  by  a  third 
person  in  effect  warranting  the  title 
of  a  horse.  The  liability  of  the  war- 
rantor was  held  to  depend  upon  a 
question  of  fact  as  to  whether  the 
seller  impliedly  warranted  the  title  to 
the  horse  and  the  express  warranty 
of  the  defendant  was  collateral  to 
this,  and  amounted  to  a  guaranty  that 
the  seller  would  make  good  the  im- 
plied warranty,  or  whether  it  was  an 
independent  original  agreement.  The 
court  said:  "An  agreement  to  guar- 
antee the  title  to  personal  chattels, 
may  be  an  independent  original  agree- 
ment, or  it  may  be  collateral  to  the 
express  or  implied  warranty  of  title 
by  another  person.  If  it  is  made  as 
a  part  of  the  bargain  and  sale  of  the 
chattels,  .but  by  a  person  other  than 
the  vendor,  an  important  fact  to  be 
determined  is  whether  the  vendor,  by 
the  sale,  expressly  or  impliedly  war- 
ranted the  title;  if  he  did,  the  infer- 
ence may  be  that  the  guaranty  is  col- 
lateral to  the  warranty  of  the  vendor, 
and  is,  in  substance,  a  guaranty  th^ 
the  vendor  will  keep  his  contract  or 
warranty,  and  not  make  default.  The 
question  whether  the  promise  of  the 
defendant  in  this  case  was  a  promise 
to  answer  for  the  default  of  another 
has  some  analogy  to  the  question 
which  arises  upon  the  sale  and  de- 
livery of  merchandise  to  one  person 
upon  the  promise  of  another  to  pay 
for  it." 

A  somewhat  similar  case  is  Farn- 
ham v.  Chapman  (Vt.)  supra.  In 
that  case  a  person  interested  in 
the  sale  of  a  horse  to  the  extent  that 
he  would  receive  a  portion  of  the  pur- 
chase price  to  apply  on>a  debt  owing^ 
to  him  by  the  owner,  in  order  to  in- 
duce the  buyer  to  take  the  horse 
orally  guaranteed  the  title.  This  oi^l 
guaranty  was  held  not  collateral  with- 
in the  Statute  of  Frauds,  but  original, 
and  hence  binding  upon  the  guaran- 
tor. The  court  said:  "It  is  true, 
.  .  .  that  upon  the  sale  of  the  horse 
there  was  an  implied  warranty  of 
title  by  Stapleton,  but  the  plaintiff^ 
did  not  rely  on  this  implied  warranty. 
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It  does  not  even  appear  that  he  knew 
[the  seller]  or  could  rely  on  his  re- 
sponsibility. His  reliance  was  wholly 
on  the  defendant.  If  the  defendant's 
promise  had  been  to  make  the  title 
good  if  Stapleton  did  not,  it  would 
have  been  within  the  Statute  of 
Frauds,  but  it  was  not  thus  condi- 
tioned. His  promise  was  to  make  the 
title  'all  right'  if  it  was  not  then  right, 
which  he  fully  believed."  The  case 
of  Cross  V.  Richardson  (1858)  30  Vt. 
647,  is  quoted  to  the  effect  that  "the 
promise  must  not  only  be  based  on 
a  valuable  consideration,  but  it  must 
be  a  consideration  moving  between  the 
promisor  and  promisee,  and  from 
which  the  promisor  is  to  derive  some 
actual  or  anticipated  benefit,  in  view 
of  which  the  promise  is  made.  When 
this  is  the  case,  it  becomes  a  new  and 
independent  contract  existing  entirely 
between  the  parties  to  it,  and  with 
which  the  original  debtor  has  no 
other  connection  or  interest  except 
that  he  may  be  benefited  by  its  per- 
formance. It  is  then  a  promise  to  pay 
the  debt  of  another  person,  not  col- 
lateral to  the  debt,  or  for  the  benefit 
of  that  other  person,  but  in  view  and 
in  consideration  of  the  benefit  to  be 
derived  from  the  promisor  therefrom." 

In  the  reported-  case  (Simons  Brick- 
Co.  v.  WiGLBSWOETH,  ante,  1029)  the 
president  of  a  corporation,  to  enable 
the  corporation  to  sell  its  vaccine  for 
the  vaccination  of  hogs,  orally  guaran- 
teed to  the  buyer  that  the  vaccination 
would  render  the  hogs  immune  from 
cholera;  and  agreed  to  pay  for  any 
hogs  vaccinated  which  subsequently 
died  of  that  disease.  This  guaranty 
was  held  not  to  be  within  the  Statute 
of  Frauds  and  to  be  binding  upon  the 
guarantor. 

In  Hull  v.  Brown  (1874)  35  Wis. 
652,  the  purchaser  of  a  machine  gave 
the  seller  his  note  for  the  purchase 
price  on  the  agreement  of  the  seller's 
agent  that  if  the  machine  did  not 
work  properly  he  might  return  it  to 
a  certain  place  and  the  agent  would 
see  that  his  note  was  returned  to  him, 
or,  if  it  had  been  transferred,  would 
pay  the  same  himself  or  reimburse 
the  plaintiff  if  he  were  obliged  to  pay 
it.     The  buyer,  having  returned  the 


machine,  was  held  entitled  to  hold  the 
agent,  upon  this  oral  promise.  In 
denying  the  contention  that  the  prom- 
ise of  the  defendant  was  really  an 
agreement  to  answer  for  the  default 
of  the  seller,  and,  not  being  in  writ- 
ing and  expressing  the  consideration, 
was  void,  the  court  said:  "A  careful 
examination  of  the  facts  of  the  case 
as'  found  by  the  jury,  under  the  in- 
structions of  the  court,  will  show  that 
this  view  is  incorrect.  According  to 
the  plaintiff's  version  of  the  transac- 
tion, he  dealt  with  the  defendant  as 
the  real  party  to  the  contract ;  bought 
the  cultivator  of  him,  giving,  at  the 
time  the  machine  was  delivered,  his 
note  for  the  purchase  money,  which 
note  was  made  payable  to  the  order 
of  Gunnison  &  Sherman  upon  the  dis- 
tinct agreement  and  promise  of  the 
defendant  that  if  the  machine  did  not, 
upon  trial,  prove  satisfactory,  or  an- 
swer the  recommendation,  the  plaintiff 
should  return  it  to  the  railroad  sta- 
tion, and  the  defendant  would  give 
him  back  the  note  or  reimburse  him 
in  case  he  was  obliged  to  pay  it.  This 
was  doubtless  the  contract  which  the 
jury  found  was  entered  into  between 
the  parties.  And  it  seems  to  us  very 
evident  that  this  was  not  a  promise  by 
the  defendant  to  answer  for  the  de- 
fault of  another,  but  was  an  original 
undertaking  made  upon  a  valuable 
consideration.  It  was  in  the  nature 
of  a  contract  of  indemnity,  a  promise 
to  the  plaintiff  to  return  his  note  if 
the  machine  did  not  work  to  his  satis- 
faction, or  relieve  and  save  him  harm- 
less from  the  pajnnent  of  it  himself. 
There  is  no  ground  for  saying  that 
Gunnison  &  Sherman  had  entered  into 
any  such  contract,  or  had  undertaken 
to  perform  any  such  duty.  The  con- 
tract of  the  defendant  was  not  col- 
lateral to  any  liability  which  they  had 
assumed.  By  their  contract,  they,  in 
substance,  warranted  the  machine  to 
be  well  made,  of  good  material,  and 
to  do  as  good  work  with  proper  man- 
agement as  any  machine  used  for  the 
same  purpose,  and  if,  after  a  trial  of 
one  day,  the  machine  did  not  so  per- 
form, upon  the  plaintiff's  giving  im- 
mediate notice  to  them  or  their  agent, 
if  they  failed  to  make  it  work  as  war- 
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the  machine  to  them  free  of  charere, 
they  agreed  to  return  the  money  or 
notes  given  in  payment  for  the  ma- 
chine. By  the  defendant's  contract, 
as  found  by  the  jury,  if  the  machine 
did  not,  on  trial,  work  to  plaintiff's 
satisfaction,  the  latter  had  the  right 
to  return  it  to  the  railroad  station, 
when  the  defendant  was  to  deliver 
him  his  note,  or  save  him  harmless 
from  its  payment,  or  pay  the  note 
itself.  The  defendant  and  Gunnison 
&  Sherman  were  not  concurrently  lia- 
ble for  the  same  default,  the  debt  or 
miscarriage." 

So,  in  Dublin  Fruit  Co.  v.  Neely 
i(1916)  —  Tex.  Civ.  App.  — ,  182  S. 
W.  406,  where  a  broker,  after  having 
sold  a  carload  of  apples,  induced  the 
buyer  to  accept  the  apples  and  pay  a 
draft  drawn  for  the  purchase  price, 
by  an  oral  promise  that  he  would  pro- 
tect the  buyer  against  any  loss  due 
to  the  poor  quality  of  the  apples,  the 
"promise  was  held  not  to  be  within  the 
Statute  of  Frauds,  if  the  jury  found 
that  the  broker  thereby  intended  to 
make  himself  personally  liable  for 
any  loss  sustained  by  the  buyer.  The 
court  said:  "It  is  true  that  Neeley 
[the  broker]  testified  that  he  told 
Hoffman  [the  buyer]  that  he  had  seen 
the  apples  at  Ft.  Worth,  and  that,  in 
his  opinion,  they  were  good  bulk 
apples,  and  that  the  Roswell  Fruit 
Growers'  Exchange  [the  seller]  would 
take  care  of  him  on  any  loss  he  had, 
thereby  denying  that  he  had  made 
any  personal  contract  of  indenmity  to 
plaintiffs  against  possible  loss.  But 
this  issue  was  a  question  of  fact  to 
be  passed  on  by  the  jury.  That  an 
agent,  acting  for  a  disclosed  princi- 
pal even,  may  bind  himself  personally 
under  certain  circumstances,  is  well 
established  by  the  authorities.  It  is 
entirely  competent  for  the  agent,  al- 
though his  agency  is  known  and  he 
is  fully  authorized  to  bind  his  prin- 
cipal, to  pledge  his  own  personal  re- 
sponsibility. He  may  do  this  in  two 
ways;  namely,  he  may  add  his  respon- 
sibility to  that  of  the  principal,  or  he 
may  tender  his  own  responsibility  in- 
stead of  that  of  his  principal.  .  .  . 
Such  pledge  or  promise  may  be  either 


cation  from  words  or  conduct.'  Where 
the  promise  of  the  agent  by  which  he 
is  sought  to  be  held  is  made  in  writ- 
ing, its  construction  and  effect  are 
ordinarily  questions  of  law  to  be  de- 
termined by  the  court,  or  where  tlie 
promise,  though  in  writing,  is  of  such 
character  as  only  one  inference  can 
legally  be  drawn  from  the  facts,  it  is 
also  a  question  for  the  court.  But  in 
many  cased,  especially  where  there  is 
a  conflict  of  testimony  as  to  the  na- 
ture and  extent  of  the  words  used,  or 
the  conduct  involved,  it  is  a  question 
of  fact  to  be  determined  from  all  the 
circumstances  of  the  case.  In  either 
event  the  purpose  of  the  law  is  to 
ascertain  the  intent  of  the  parties, 
and,  when  so  ascertained,  such  intent 
is  conclusive  if  it  can  be  made  so 
without  conflict  with  established  rules 
of  law." 

However,  in  Gilmer  v.  Franklin 
Park  Improv.  Co.  (1915)  170  N.  C. 
452,  87  S.  E.  218,  where  the  lessee  of 
a  hotel  property  from  a  corporation, 
taking  also  an  option  to  purchase  the 
property,  demurred  to  entering  into 
the  contract  because  of  a  mortgage, 
and,  in  order  to  remove  the  objection, 
the  president  of  the  company  orally 
'agreed  that  he  and  the  secretary 
would  see  that  the  lessee  was  protect- 
ed in  the  lease  and  option,  and  would 
not  be  interfered  with,  and  represent- 
ed that  the  two  of  them  owned  95  per 
cent  of  the  corporate  stock,  the  oral 
agreement  was  held  to  be  within  the 
Statute  of  Frauds  and  hence  not 
available  to  the  lessee,  who  was  un- 
able to  exercise  his  option  to  purchase 
because  of  the  foreclosure  of  the  mort- 
gage. 

And  see  upon  this  point  Re  Tozer 
(1881)  46  Mich.  299,  9  N.  W.  424. 
where,  a  pump  having  been  sold  by 
the  town  treasurer  at  a  tax  sale,  and 
struck  off  to  another  party,  and  third 
persons  purchased  it  from  him,  but, 
being  doubtful  of  his  responsibility, 
applied  to  the  town  treasurer,  who,  as 
they  claimed,  promised  to  guarantee 
them  against  all  harm  in  case  any 
difficulty  arose,  and  to  be  responsible 
for  the  title,  it  was  held  that  the 
promise  was  within  the  statute.    The 
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court  said  that  the  promise  was  very 
clearly  to  the  effect  that  the  purchaser 
at  the  tax  sale  would  convey  a  good 
title,  and  that  if  he  did  not  the  town 
treasurer  would  be-  responsible,  and 
added:  "Our  statutes  declare  void, 
unless  in  writing,  'every  special 
promise  to  answer  for  the  debt,  de- 
fault, or  misdoings  of  another  person,' 
and  they  forbid  any  action  on  any 
favorable  representation  or  assurance 
concerning  the  'dealings  of  any  other 
person/  unless  in  writing.  .  . 
Whether  the  transaction  with  Tozer 
[the  town  treasurer]  was  a  represen- 
tation or  assurance,  or  whether  it 
was  a  promise,  it  related  to  a  contem- 
plated contract  with  Warren  [the  pur- 
chaser at  the  tax  sale]  to  which  Tozer 
was  not  a  party,  and  under  which  a 
warranty  of  title  was  implied  by  the 
rules  of  law.  It  is  impossible  to 
regard  it  as  anything  but  a  collateral 
undertaking  involving  no  liability  un- 
til Warren's  contract  failed." 

In  Dryden  v.  Barnes  (1905)  101  Md. 
346,  61  Atl.  342,  an  agent  for  the  sale 
of  a  farm  and  the  personal  property 
thereon,  who  signed  an  agreement  in 
behalf  of  his  principal  for  the  sale  of 
the  farm,  subsequently  entered  into 
a  written  agreement  with  the  buyer 
by  which  he  agreed  to  see  that  the 
former  was  paid  for  every  article  be- 
longing to  the  vendor  which  was  on 
the  farm  at  the  time  of  the  original 
contract.  In  an  action  upon  this 
agreement  the  agent  undertook  to  de- 
fend on  the  ground  that  this  writing 
evidenced  a  collateral  undertaking 
and  was  within  the  Statute  of  Frauds, 
because  no  consideration  was  ex- 
pressed therein.  In  overruling  this 
contention,  the  court  said  that  the  en- 
tire evidence  showed  that  the  under- 
taking of  the  defendant  was  direct 
and  original,  and  not  collateral;  that 
it  did  not  have  reference  to  making 
good  the  liability  of  the  owners  of  the 
farm  under  the  contract  which  the 
agent  had  made  for  them,  but  ap- 
peared rather  as  intended  to  serve  the 
purpose  of  the  agent  himself.  In  this 
regard  it  is  pointed  out  that  as  the 
owner  of  the  farm  lived  in  another 
state,  the  plaintiff,  the  purchaser  of 
the  farm,  may  have  preferred  to  re- 


scind the  contract  rather  than  under- 
take to  enforce  it;  and  it  is  inferable 
that  the  defendant  gave  the  plaintiff 
the  agreement  in  question  as  an  in- 
ducement for  him  to  relinquish  the 
right  to  rescind  and  to  consummate 
the  contract.  The  defendant  had  an 
interest  in  having  the  contract  con- 
summated because  of  his  commis- 
sions on  the  sale.  It  was  no  an- 
swer to  this  to  say  that  the  defend- 
ant's commissions  were  already 
earned;  for,  this  being  as  it  may,  a 
rescission  of  the  contract  under  the 
circumstances  would  have  raised  com- 
plications as  to  this;  and  thus  there 
was  supplied  to  the  defendant  a  mo- 
tive and  reason. 

In  so  far  as  the  last  case  was  dis- 
posed of,  upon  the  ground  that  the 
contract  was  original  because  as  made 
by  the  agent  in  his  own  behalf,  to 
promote  his  own  interests,  it  as  al- 
ready'pointed  out,  is  beyond  the  scope 
of  the  annotation.  It  is  of  interest, 
however,  in  this  connection,  for  the 
reason  that  as  to  the  facts  it  closely 
resembles  the  cases  included  in  the 
annotation,  which  involve  the  ques- 
tion as  to  the  effect  of  the  fact  that 
the  promise  by  a  third  party  related 
to  a  matter  not  covered  by  the  original 
contract,  to  make  the  second  agree- 
ment original,  and  hence  not  within 
the  statute.  In  this  regard  it  is  to 
be  noted  that  while  in  form  the  agree- 
ment by  the  agent  was  merely  to  as- 
sure the  performance  of  the  agree- 
ment of  the  principal  as  to  the  per- 
sonal property  to  be  left  upon  the 
farm,  it  is  apparent  that,  in  part  at 
least,  it  related  to  certain  specific 
property,  which  does  not  clearly  ap- 
pear to  have  been  included  in  the 
agreement  of  the  principal. 

A  case  of  interest  upon  the  point, 
although  not  strictly  within  the  scope 
of  the  note,  is  Schell  v.  Stephens 
(1872)  50  Mo.  375,  which  holds  that 
a  warranty  by  an  auctioneer  as  to  title 
of  property  he  is  selling  at  auction  is 
not  within  the  Statute  of  Frauds.  In 
this  case,  however,  the  auctioneer  also 
signed  the  contract,  which  was  in  the 
form  of  a  lease,  so  that  he  made  him- 
self liable  to  the  purchaser.  The 
point  was  raised,  however,  as  to  the 
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son,  and  upon  this  point  the  court 
said:  "The  plaintiff  relied  upon  evi- 
dence of  an  express  verbal  warranty 
of  title,  and  also  upon  the  warranty 
implied  by  selling  as  principal,  as  evi- 
denced by  the  above  writing  and  the 
defendant  treating  it  in  either  case 
as  a  collateral  undertaking,  asked  for 
a  declaration  that  such  warranty  must 
be  in  writing  because  made  to  answer 
for  the  default  of  another  person,  and 
therefore  contrary  to  the  Statute  of 
Frauds.  But  this  would  depend  upon 
whether  the  promise  was  in  fact  to 
answer  for  another;  i.  e.,  to  guarantee 
the  promise  of  another, — or  was  an 
original  undertaking.  If  the  auc- 
tioneer alone  was  trusted,  and  he  ex- 
pressly agreed  for  himself  to  warrant 
the  title,  then  the  promise  is  not  col- 
lateral, and  is  good  though  not  in 
writing." 

And  see  upon  this  point  King  v. 
Summitt  (1881)  73  Ind.  312,  38  Am. 
Rep.  145,  holding  that  a  verbal  guar- 
anty that  a  note  is  a  genuine  and 
valid  one  and  its  maker  liable  to  pay 
it,  made  by  the  assignor  to  the  as- 
signee at  the  time  of  its  assignment 
and  delivery,  is  based  upon  a  suffi- 
cient consideration,  and  is  a  valid  and 
binding  obligation,  and  not  within  the 
Statute  of  Frauds,  providing  that  no 
action  shall  be  brought  to  charge  any 
person  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  mis- 
carriage of  another.  The  court  in 
reaching  this  conclusion  said:  "It 
will  be  observed  that  this  guaranty  is 


answer  for  the  debt,  default,  or  mis- 
carriage of  another,  nor  can  it  be  con- 
strued, as  we  believe,  to  embrace  such 
an  undertaking.  It  does  not  purport 
to  be  a  promise  to  pay  the  debt  for 
which  the  note  was  given,  nor  a  prom- 
ise that  Hayden  [the  guarantor]  him- 
self should  pay  it,  but  is  simply  a 
guaranty  that  the  note  is  genuine,  and 
that  Hayden  is  bound  by  it;  in  other 
words,  that  Hayden  had  capacity  to 
make  it.  It  differs  entirely  from  a 
promise  to  pay  the  debt.  In  such  case, 
if  the  promise  is  valid,  nothing  short 
of  payment  amounts  to  a  compliance; 
whereas  in  this  case  if  the  note  is 
genuine,  and  Hayden  had  capacity  to 
make  it,  the  obligation  is  fulfilled 
without  any  payment  at  all;  indeed,  it 
is  not  broken." 

In  this  regard  attention  is  called  to 
Charlotte  v.  Alexander  (1917)  173  N. 
C.  515,  L.R.A.1917F,  493,  92  S.  E.  384. 
which  holds  that  where  a  municipal- 
ity was  prohibited  by  statute  from 
making  street  improvements  where 
the  assessment  on  the  lands  of  the  ad- 
joining owners  exceeded  20  per  cent 
of  their  value,  that  a  property  owner 
who  agreed  to  procure  the  waiver  in 
writing  of  this  provision  by  other 
property  owners,  so  that  the  street 
could  be  improved  and  an  assessment 
of  a  greater  per  cent  levied,  was  liable 
upon  this  oral  agreement,  since  the 
same  was  not  within  the  Statute  of 
Frauds,  it  not  being  a  promise  to  an- 
swer for  the  debt  or  default  of  an- 
other. A.  G.  S. 


C.  M.  COATS,  Plff.  in  Err., 
'  -  V.  ■ 

R.  F.  BENTON. 

Oklahoma  Supreme  Court  —  December  7,  1920, 
(80  Okla.  93,  194  Pac.  198.) 

Guardian  and  ward  —  effect  of  minority. 

1.  The  minority  of  the  father  is  not,  of  itself,  sufficient  to  disqualify 
the  father  to  be  appointed  as  guardian  for  the  person  and  estate  of  his 
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not  otherwise  unsuitable  or  disqualified. 

[See  wote  on  this  question  beginning  on  page  1043.] 

—  rig^t  of  father. 

2.  A  father,  being  himself  compe- 
tent to  transact  his  own  business  and 
not  otherwise  unsuitable  or  disquali- 


fied, under  existing  law,  is  entitled  to 
the  guardianship  of  his  minor  child. 
[See  12  R.  C.  L.  1115.] 


(Collier,  J.,  dissents.) 


Error  to  the  District  Court  for  Jefferson  County  ( Jonei^  J.)  to  review 
a  judsrment  affirminsr  a  judgment  of  the  County  Court  appointins:  petitioner 
guardian  of  his  minor  grandchild.  "  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  H.  Hatper  and  R  D.  Wel- 
borne,  for  plaintiff  in  error: 

Protestant  was  entitled  to  the 
guardianship  of  his  minor  child. 

Jamison  v.  Gilbert,  38  Okla.  752,  47 
L.R.A.(N.S.)  1133,  135  Pac.  342;  29 
Cyc.  1590;  Hibbette  v.  Baines,  78  Miss. 
695,  51  L.R.A.  839,  29  So.  80;  Weir  v. 
Marley,  99  Mo.  494,  6  L.R.A.  672,  12 
S.  W.  798;  Nerval  v.  Zinsmaster,  57 
Neb.  158,  73  Am.  St.  Rep.  500,  77  N. 
W.  373;  29  Cyc.  1590;  Clarke  v.  Lyon, 
82  Neb.  625,  20  L.R.A.  (N.S.)  171,  118 
N..W.  472;  Barnes  v.  Long,  54  Or.  548, 
25  L.R.A.(N.S.)  172,  104  Pac.  296,  21 
Ann.  Cas.  465 ;  20  R.  C.  L.  594 ;  Pinney 
V.  Sulzen,  91  Kan.  407,  137  Pac.  987, 
Ann.  Cas.  1915C,  649;  Wilson  v.  Mit- 
chell, 48  Colo.  454,  30  L.R.A.  (N.S.) 
507,  111  Pac.  21 ;  Jackson  v.  Jackson, 
8  Or.  402;  Zink  v.  Milner,  39  Okla. 
•  847, 135  Pac.  1. 

Messrs.  Green  &  Pmet  and  Bridges 
&  Vertrees,  for  defendant  in  error: 

C.  M.  Coats,  protestant,  was  not  en- 
titled to  the  guardianship  of  the  prop- 
erty of  his  minor  child,  Mildred 
Coats. 

Keating  v.  Michigan  C.  R.  Co.  94 
Mich.  219,  53  N.  W.  1053;  Hawkins  v. 
Hawkins,  28  Ind.  66;  Hisle  v.  Hisle,  15 
Ky.  L.  Rep.  237;  Decker  v.  Fessler, 
146  Ind.  16,  44  N.  E.  657;  18  Cyc.  108; 
State  ex  rel.  Hamilton  v.  Guinotte,  156 
Mo.  518,  50  L.R.A.  787,  57  S.  W.  281; 
Taylor  v.  Barron,  35  N.  H.  484;  Wallis 
V.  Wallis,  60  N.  C.  (1  Winst.  L.)  78. 

The  court  may  appoint  one  person 
guardian  of  the  estate  and  another 
the  guardian  of  the  person  of  a  mi- 
nor. 

21  Cyc.  21 ;  Lawrence  v.  Thomas,  84 
Iowa,  362,  51  N.  W.  11;  West  Duluth 
Land  Co.  v.  Kurtz,  45  Minn.  380,  47 
N.  W.  1134;  Davis  v.  Hudson,  29  Minn. 
27,  11  N.  W.  136;  Jordan  v.  Smith,  5 
Ga.  App.  559,  63  S.  E.  595;  McAdams 


V.  Wilson,  —  Tex.  Ch'v.  App.  — ,  164 
S.  W.  59;  12  R.  C.  L.  1112. 

The  court  is  given  a  very  large  dis- 
cretion in  the  appointment  of  s  guard- 
ian. 

Zink  V.  Milner,  39  Okla.  347,  135 
Pac.  2 ;  Parker  v.  Lewis,.  45  Okla.  807, 
147  Pac.  310;  21  Cyc.  44;  Re  Lewis, 
137  Cal.  682,  70  Pac.  926;  Re  Johnson, 
87  Iowa,  130,  54  N.  W.  69;  Adams  v, 
Specht,  40  Kan.  387,  19  Pac.  812;  Re 
Vandewater,  115  N.  Y.  669,  22  N.  E. 
174 ;  Brigman  v.  Cheney,  27  Okla.  510, 
112  Pac.  993. 

Pitchford,  J.,  delivered  the  opin- 
ion of  the  court: 

On  the  1st  of  September,  1916, 
plaintiff  in  error  was  married  to 
Amanda  Benton.  At  the  time  of  the 
marriage  he  was  seventeen  and 
Amanda  fifteen  years  of  age.  In 
November,  1917,  there  was  bom 
to  the  young  couple  a  daughter, 
Mildred  Coats.  The  parents  sepa- 
rated in  March,  1918,  the  wife  re- 
turning to  the  house  of  her  father, 
defendant  in  error,  and  in  June, 

1918,  she  secured  a  divorce  and  was 
granted  the  custody  of  their  minor 
child.  Amanda  died  at  her  father's 
house  on  the  6th  day  of  February, 
1919. 

On  the   13th  day  of    February, 

1919,  the  defendant  in  error  filed  in 
the  county  court  of  Jefferson  county 
his  petition  to  be  appointed  as  the 
guardian  over  the  person  and  estate 
of  the  minor.  The  plaintiff  in  error 
filed  his  protest  and  objection  to  the 
appointment  of  the  defendant  in  er- 
ror, and  asked  that  he  be  appointed 
as  such  guardian.  Hereafter,  the 
parties  will  be  designated  as  they 
appeared  in  the  court;  that  is,  the 
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plaintiff  in  error  will  be  designated 
as  protestant,  and  defendant  in 
error  as  petitioner.  The  county 
judge  appointed  petitioner  as  guard- 
ian. Protestant  appealed  to  the 
district  court.  Upon  trial  in  the 
district  court  the  judgment  of  the 
court  was  affirmed,  from  which  judg- 
ment the  protestant  prosecutes  an 
appeal  to  this  court. 

The  trial  judge  makes,  among  oth- 
ers, the  following  findings  of  fact: 
That  the  minor,  Mildred  Coats,  is 
the  owner  of  her  mother's  sJlotment 
of  land,  consisting  of  200  acres  of 
valuable  land,  more  than  100  acres 
of  which  are  in  cultivation,  and  per- 
sonal property  to  the  amount  of  $1, 
000  to  $2,000,  all  of  which  was  in 
herited  from  her  mother,  Amanda 
Coats,  who  was  a  member  of  the  In- 
dian tribes,  and  which  she  owned  at 
the  time  of  her  marriage  to  the  said 
C.  M.  Coats.  The  court  further 
found  that  the  petitioner,  R.  F.  Ben- 
ton, was  a  tnan  of  rare  business 
judgment  and  ability,  and  by  virtue 
of  his  business  qualifications  had  ac- 
cumulated large  and  valuable  hold- 
ings both  in  real  and  personal  prop- 
erty ;  that  during  the  lifetime  of  his 
daughter,  Amanda  Coats,  he  looked 
after  and  conserved  her  property, 
and  had  since  her  death,  and  that  he 
was  thoroughly  capable  of  managing 
said  estate  and  had  expressed  a  will- 
ingness to  do  so  without  charge  for 
his  services;  that  the  petitioner  had 
a  valuable  and  comfortable  home 
where  the  said  infant  would  be  sur- 
rounded by  all  the  conveniences  nec- 
essary to  her  proper  growth,  devd- 
opment,  and  education,  and  that 
said  infant  would  be  properly  cared 
for,  and  its  temporal,  mental,  and 
moral  welfare  properly  conserved; 
that  the  protestant  herein,  C.  M. 
Coats,  the  father  of  said  child,  had 
no  home  to  which  he  could  take  said 
child,  but  that  he  lived  with  his  three 
older  brothers  in  a  small  four- 
roomed  house,  in  which  also  lived, 
besides  the  three  brothers  his  moth- 
er and  two  sisters,  one  of  the  sisters 
having  two  children,  and  that  they 
lived  on  a  rented  farm,  and  that  the 
protestant  had  no  home  of  which 


he  was  the.  head  to  which  he  could 
take  the  child,  and  that  the  protes- 
tant was  a  minor  twenty  years  of 
age,  and  not  a  suitable  person  to 
have  the  care  and  custody  of  said  in- 
fant, or  the  njanagement  of  her  es- 
tate. 

The  conclusion  of  law  reached  by 
the  court  is  as  follows:  "The  court 
therefore  concludes,  as  a  matter  of 
law  in  this  instance,  it  should  be 
governed  by  what  appears  to  be  for 
the  best  interests  of  the  child  in  re- 
dpect  to  its  temporal,  its  mental,  and 
moral  welfare,  and  tiiat  these  would 
be  best  served  by  the  appointment  of 
R.  F.  Benton,  petitioner  herein,  as 
guardian  of  the  person  and  estate  of 
said  minor." 

In  defendant's  brief,  we  find  the 
following  statement:  "Defendant  in 
error  desires  to  state  to  the  court 
that  since  this  matter  was  heard  in 
the  county  court  of  Jefferson  county, 
Oklahoma,  his  family  has  so  changed 
that  he  felt  that  the  best  interests  of 
the  said  Mildred  Coats  would  be 
served  by  a  return  of  said  child  to 
plaintiff  in  error,  and  he  has  placed 
the  said  Mildred  Coats  in  the  care 
and  custody  of  the  plaintiff  in  error, 
and  consents  that  the  order  of  the 
county  court  of  Jefferson  .  county, 
Oklahoma,  be  modified,  and  that  the 
said  C.  M.  Coats  be  appointed  guard- 
ian of  the  person  of  said  minor." 

The  petitioner  having  realized  by 
brief  experience  the  trouble  and  in- 
convenience attendant  upon  caring 
for  an  infant  of  seventeen  months 
of  age,  and  the  further  fact  that  an 
old  grandfather,  however  affection- 
ate he  may  be,  is  rarely  qualified  to 
devote  to  an  infant  of  the  tender 
years  of  Mildred  the  assiduous  care 
necessary  to  its  comfort  and  well-be- 
ing during  all  hours  of  the  day  as 
well  as  the  night,  we  are  not  sur- 
prised that  he,  soon  after  the  cus- 
tody of  the  child  had  been  awarded 
to  him  by  the  court,  realized  that 
the  child  needed  careful  female  at- 
tention, and  was,  no  doubt,  more 
than  anxious  to  relieve  himself  of 
this  delicate  responsibility  by  re- 
turning the  child  to  the  father, 
where  it  could  be  cared  for  by  the 
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grandmother,  and  where  all  the 
proof  in  the  case  convincingly 
shows  that  the  temporal  welfare, 
at  least,  of  the  child,  would  be  better 
conserved.  In  conduding  that  pro- 
testant  was  not  a  suitable  person  to 
be  appointed  guardian,  the  trial 
court  was  evidently  influenced  by 
the  fact  that  protestant,  his  two 
brothers,  his  mother,  and  two  sis- 
ters lived  together;  that  he  liv«d  on 
a  raited  farm,  and  had  no  home  of 
which  he  was  the  head  to  which  he 
could  take  the  child;  and  that  he 
was  under  twenty-one  years  of  age. 
While  the  home  occupied  by  tiie 
protestant  was  not  palatial,  and  was 
not  equipped  with  modem  conven- 
iences, it  appears  from  the  evi- 
dence, however,  that  it  was  a  com- 
fortable home.  The  mother  of  the 
protestant  was  fifty-nine  years  of 
age,  in  the  «>jo3rment  of  perfect 
health,  and  had  reared  eight  clul- 
dren,  and  if  we  judge  the  eight  oy 
these  mentioned  in  the  evidence,  she 
reared  her  children  to  be  industri- 
ous, economical,  and  moral. 

It  is  true  that,  in  one  sense,  the 
petitioner,  the  grandfather,  was  in 
a  better  piMition  to  give  the  child  a 
more  brilliant  future  than  the  father 
was  able  to  do,  in  so  far  as  money 
was  concerned,  but  it  appears  that, 
by  reason  of  his  large  business  in- 
terests, the  grandfather  had  little 
time  to  devote  to  the  care  of  the 
child;  that  he  was  necessarily  de- 
pendent upon  others  to  give  the  care 
and  attention ;  and  that  his  daugh- 
ter, sixteen  years  of  age,  was  the 
only  member  of  his  family  liv- 
ing with  him  permanently.  On 
the  other  hand,  in  the  home  of 
the  protestant  was  the  old  grand- 
mother, who  expressed  a  willingness 
and  a  desire  to  have  the  child  in  her 
home,  and  here,  let  us  say,  it  is  rare, 
indeed,  to  find  an  old  grandmother 
who  fails  to  give  to  a  grandchild  the 
same  amount  of  love  and  affection 
that  she  gave  to  her  own  children. 
The  unmarried  sister  of  the  protes- 
tant, living  in  the  same  family,  thir- 
ty-five years  of  age,  also  expressed 
a  willingness  to  care  for  the  child. 
In  our  judgment,  it  would  be  difficult 
19  A.L.R.— 66. 
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to  find  a  home  where  this  infant 
would  receive  to  a  greater  extent 
that  loving  attention  so  absolutely 
needful  than  it  would  in  this 
home  wherein  resided  the  father, 
the  maidenly  aunt,  and  the  old 
grandmother. 

Before  proceeding  further  in  the 
discussion  of  this  cause,  we  cheer- 
fully grant  the  wish  to  the  petitioner 
evidenced  by  his  consent,  and  hold 
that  the  judgment  of  the  trial  court 
should  be  modified  and  that  the  pro- 
testant, C.  M.  Coato,  be  appointed 
guardian  of  the  person  of  the  said 
Mildred;  and  in  this  connection  we 
express  the  opinion  that  such  cus- 
tody should  have  been  awarded  by 
the  trial  court  in  the  first  instance. 

The  petitioner,  however,  strenu- 
ously contends  that  the  protestant 
was  not  qualified  to  be  appointed 
sruardian  of  the  estete  of  his  minor 
child,  because  he  (the  protestant) 
was  under  twenfy-one  years  of  age. 
A  careful  examination  of  the  evi- 
dence clearly  establishes  that  the 
protestant  was  an  industrious,  so- 
ber, moral  boy;  that  he  attended 
Sunday  school  and  church.  It  is 
true  he  was  not  possessed  with  a 
great  amount  of  worldly  goods; 
he  had  been  reared  in  a  humble 
home,  though  respectable.  At  the 
time  of  his  marriage,  although 
but  seventeen  years  of  age,  he 
had  passed  through  the  eighth 
grade  at  school  and  had  saved 
up  $400  in  cash,  whiqh  indicated 
industry  as  well  as  frugality  on  his 
part.  While  this  is  not  a  consider- 
able sum,  yet  few  boys  of  seventeen 
can  make  a  showing  as  creditable. 

Upon  his  marriage,  he  and  his 
wife  moved  onto  the  lands  allotted  to 
her  as  a  member  of  the  Indian  tribes, 
and  successfully  farmed  the  lands 
for  the  year  1917 ;  besides,  he  placed 
improvements  on  the  premises 
amounting  to  something  like  $250. 
His  wife's  father,  at  the  time  of  the 
marriage,  gave  them  $2,000.  The 
young  husband  invested  this  sum  in 
cattle,  and,  when  he  and  his  wife 
separated,  he  had  increased  the 
number  of  cattle  to  twenty-four, 
which  were  turned  over  to  the  wife. 
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The  action  of  the  petitioner,  after 
the  trial  in  the  lower  court,  as  well 
as  the  evidence,  shows  that  the  pro- 

Guardlan   and  test^nt    WaS    a    SUlt- 

ward-«'frect  of  able  person  to  kave 
minority.  ^j^^  custody  of  the 

person  of  Mildred,  and  we  would  be 
loath  to  hold  that  the  estate  of  the 
minor  should  require,  on  the  part  of 
the  guardian,  a  higher  degree  of 
honesty  and  morality  than  would  be 
required  of  a  guardi^  for  the  per- 
son of  the  minor. 

Session  Laws  1913,  chap.  29,  p.  59, 
provides  that  the  father  of  a  legiti- 
mate minor,  under  the  age  of  four- 
teen years,  himself  competent  to 
transact  his  own  business,  and 
not  otherwise  un- 
tatber.  "'  suitable  or  disqual- 

ified under  exist- 
ing laws,  the  mother  being  dead, 
is  entitled  to  the  guardianship  of 
the  minor. 

It  will  be  observed  that  the  fore- 
going statute  makes  no  distinction 
between  the  guardianship  of  the  per- 
son  and  the  guardianship  of  the  es- 
tate, but  says  that  "if  the  father  is 
competent  to  transact  his  own  busi- 
ness, and  not  otherwise  unsuitable 
or  disqualified."  It  nowhere  makes 
minority  a  disqualification,  but 
broadly  and  specifically  declares 
that  a  father  has  the  right  to  be  ai>- 
pointed  guardian  of  his  minor  child, 
provided  "that  he  himself  is  com- 
petent to  transact  his  own  business 
and  not  otherwise  unsuitable  or  dis- 
qualified." 

Section  1140,  Rev.  Laws  1910, 
provides  that  a  male  person  of  the 
age  of  twenly-one  years  and  a  fe- 
male person  of  the  age  of  eighteen 
years,  being  otherwise  qualified 
thereto,  and  all  persons  upon  whom 
the  rights  of  the  majority  have  been 
conferred,  and  corporations  to  the 
extent  and  to  the  manner  authorized 
by  law,  owning  real  estate  in  the 
state  of  Oklahoma,  may  mortgage, 
convey,  or  otherwise  dispose  of,  or 
make  any  contracts  relating  to  real 
estate  or  any  interest  therein;  and 
provides,  further,  that  persons  of 
whatsoever  age,  who  have  been  le- 
gally married  and  who  are  otherwise 


qualified,  may  dispose  of  and  make 
contracts  relating  to  real  estate  ac- 
quired after  marriage. 

Section  5523,  Comp.  Laws  of 
Oklahoma  1909,  provides:  "The 
marriage  of  a  minor  ward  ter- 
minates the  guardianship;  and  the 
guardian  of  an  insane  or  other  per- 
son may  be  discharged  by  the  judge 
of  the  county  court  when  it  ap- 
pears to  him,  on  the  application  of 
the  ward  or  otherwise,  that  the 
guardianship  is  no  longer  neces- 
sary." 

In  Kirkpatrick  v.  Burgess,  29 
Okla.  121,  116  Pac.  764,  Justice 
Dunn,  construing  this  statute, 
says:  "Under  the  statutes  of  the 
state,  as  we  have  noted  above,  the 
mere  marriage  of  the  minor  .  .  . 
qualifies  him  to  sell  his  land;  hence 
the  necessity  of  any  supervision  on 
the  part  of  the  probate  court  or  of 
amr  guardian  does  not  exist.  Such 
pities,  under  the  state  statutes,  so 
far  as  the  exercise  of  this  right  is 
concerned,  are  no  longer  regarded 
as  minors.  Th^  tiien  become  fully 
endowed  with  all  of  the  rights  of 
one  who  has  attained  his  majority." 

The  Act  of  1913,  supra,  contem- 
plates that,  if  a  faUier  is  competent 
to  transact  his  own  business,  then 
he  is  entitled  to  the  guardianship  of 
his  minor  child,  unless  it  should 
appear  that  he  is  otherwise  unsuit- 
able or  disqualified,  but  not  dis- 
qualified by  the  fact  that  he  is  un- 
der twenty-one  years  of  age. 

The  term  "qualified,"  is  used  in  § 
1140,  supra,  wherein  it  is  provided 
that  persons  of  whatsoever  age,  who 
have  been  legally  married  and  who 
are  otiierwise  qualified,  may  dispose 
of  and  make  contracts  rdating  to 
real  estate  acquired  after  marriage, 
should  be  given  the'^ame  meaning 
in  the  Act  of  1913  as  was  evidently 
intended  in  §  1140,  and  that  is,  not 
of  unsound  mind  and  not  a  spend- 
thrift. 

A  minor  over  eighteen  years  of 
age  can  transact  business  in  many 
respects  wherein  and  whereby  he 
would  be  bound. 

Section  883,  Rev.  Laws  1910,  pro- 
vides :    "A  minor  cannot  give  a  dele- 
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of  eighteen,  make  a  contract  relat- 
ing to  real  property  or  any  interest 
therein,  or  relating  to  any  personal 
property  not  in  his  immediate  pos- 
session or  control,  except  as  other- 
wise specidly  provided." 

Section  884,  id.,  provides:  "A 
minor  may  make  any  other  contract 
than  as  above  specified  in  the  same 
manner  as  an  adult,  subject  only  to 
his  power  of  disaffirmance  under 
the  provisions  of  this  chapter." 

Section  886,  id.,  provides :  A  mi- 
nor cannot  disaffirm  a  contract,  oth- 
erwise valid,  to  pay  the  reasonable 
value  of  things  necessary  for  his 
support,  or  that  of  his  family,  en- 
tered into  by  him  when  not  under 
the  care  of  a  parent  or  guardian 
able  to  provide  for  him  or  them." 

Section  887,  id.,  provides:  "A 
minor  cannot  disaffirm  an  obliga- 
tion, otherwise  valid,  entered  into 
by  him  under  the  express  authority 
or  direction  of  a  statute." 

If  the  legislature  has  the  author- 
ity to  give  district  courts  jurisdic- 
tioQ  to  remove  the  disabilities  of 


all  the  authority  and  power  of  an 
adult,  in  the  transaction  of  his  pri- 
vate business,  certainly  it  would  ap- 
pear that  the  legislature  would  have 
authority  to  say  that  the  father, 
though  a  minor,  should  not  be  de- 
prived of  his  right  to  be  guardian, 
notwithstanding  he  had  not  reached 
twenty-one  years  of  age,  and  this  is 
practically  what  the  legislature  has 
done. 

We  conclude  that  by  virtue  of  the 
Act  of  1913,  supra,  the  trial  court 
was  in  error  in  holding  that  protes- 
tant,  not  having  reached  the  age  of 
twenty-one  years,  was  for  that  rea- 
son disqualified  to  act  as  guardian 
for  the  person  and  estate  of  his 
minor  child. 

The  judgment  of  the  trial  court  is 
■  therefore  reversed. 

Rainey,  Ch.  J.,  and  McNeill,  John- 
son, and  Higgins,  JJ.,  concur. 

Collier,  J.,  dissents. 

Bailey,  J„  disqualified. 

Petition  for  rehearing  denied 
January  5,  1921. 


ANNOTATION. 

BiCiiority  of  parent  a>  affecting  right  to  gintrdianship  or  custody  of 

or  estate  of  child. 


person) 


The  reported  case  (CoATS  v.  BEN- 
TON, ante,  1038)  holds  that  an  infant 
father  is  not  incompetent  to  be  guard- 
ian both  of  the  person  and  of  the 
property  of  his  minor  child  under  the 
provisions  of  the  Oklahoma  statute. 

There  is  very  little  in  the  books  as 
to  the  right  of  an  infant  who  is  a 
parent,  to  the  guardianship  of  his 
or  her  child.  Most  of  the  cases  on 
the  effect  of  the  marriage  of  an  infant 
seem  to  indicate  that  a  father's  in- 
fancy would  not  deprive  him  of  the 
custody  of  his  child's  person. 

As  regards  the  right  of  an  infant 
parent  to  be  guardian  of  the  estate 
of  his  or  her  child,  there  seem  to  be 
no  modern  adjudications  other  than 
the  reported  case  (Coats  v.  Benton). 

In  1  Coke  upon  Littleton,  88b,  it  is 
said :    "If  A  be  guardian  in  socage  of 


the  body  and  lands  of  B  within  the 
age  of  fourteen  years,  A  shall  be 
guardian  in  socage  per  cause  de  gard. 
But  an  infant  within  age,  that  is  not 
in  the  custody  of  another,  cannot  be 
guardian  in  socage;  because  no  writ 
of  account  lyeth  against  an  infant. 
And  herewith  agreeth  Bract,  and 
yieldeth  this  reason,  'alium  regere  non 
potest,  qui  seipsum  regere  non  novit.' 
And  Fleta  saith,  that  minor  minorem 
custodire  non  debet;  alios  enim 
prsesumitur  male  regere,  qui  seipsum 
regere  n^scit." 

This  passage  is  cited  in  Bacon's 
Abr.  Guardian  (B),  as  authority  for 
the  statement  that  "an  infant  cannot 
be  guardian  in  socage." 

In  this  connection,  as  concerning  the 
rights  of  an  infant  husband  over  thA 
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person  and  property  of  his  infant 
wife,  reference  may  be  made  to  the 
following  cases:  Delaware,  L.  &  W. 
R.  Co.  V.  Petrowsky  (1918)  162  C.  C.  A. 
670,  250  Fed.  664,  certiorari  denied  in 
(1918)  247  U.  S.  508,  62  L.  ed.  1241,  38 
Sup.  Ct.  Rep.  427;  Nicholson  v.  Wil- 
born  (1853)  13  Ga.  467;  People  ex  rel. 
Mitts  V.  Ham  (1917)  206  IlL  App.  543; 
State  ex  rel.  Hutson  v.  Joest  (1874) 
46  Ind.  235;  Decker  v.  Fessler  (1896) 
146  Ind.  16,  44  N.  E.  657;  Hisle  v.  Hisle 


(1893)  15  Ky.  L.  Rep.  237;  Wood  ▼. 
Henderson  (1838)  2  How.  (Miss.) 
893;  Montoya  de  Antonio  v.  Miller 
(1893)  7  N.  M.  289,  21  L.R.A.  699,  34 
Pac.  40. 

It  may  be  noted  that  at  common  law 
a  minor  might  act  as  executor  after 
he  had  reached  the  age  of  seventeen 
years.  Piggot's  Case  (1598)  5  Coke, 
29a,  77  Eng.  Reprint,  95,  Cro.  Eliz. 
pt  2,  p.  602,  78  Eng.  Reprint,  845. 

B.  B.  B. 


HERBERT  PEERY,  Appt, 

V. 

CITY  OF  LOS  ANGELES  et  al.,  Respts. 
HARRY  W.  ANDERSON,  Intervener,  Appt 


HARRY  W.  ANDERSON,  Appt., 

V. 

SAME  et  al.,  Respts. 

OtMtomia  a%tpreme  CouH   (In  Banc)  —January  18,  1028. 
(—  CaL  — ,  208  Pac  992.) 

Bonds  —  effect  of  charter  provision. 

1.  A  charter  provision  that  in  the  procedure  for  issuance  of  municipal 
bonds  the  general  law  in  force  at  the  time  the  procedure  is  taken  shall 
be  followed  does  not  make  applicable  a  statute  permitting  bonds  to  be 
issued  below  par,  in  force  at  the  time  of  their  issuance,  if  they  were 
authorized  by  the  voters  when  the  statute  forbade  such  issuance. 

[See  note  on  this  question  beginning  on  page  1065.] 

— municipal  —  sale  at  leas  than  par 
—  statutory  prohibition. 

2.  The  adoption  by  a  municipal  cor- 
poration of  the  provisions  of  a  statute 


forbidding  the  sale  of  municipal  bonds 
for  less  than  par  value,  and  the  sub- 
mission to  vote  of  the  electors  of  the 
city  of  a  proposition  to  issue  bonds 
under  the  terms  of  such  statute,  pre- 
vents the  city  from  subsequently  sell- 
ing bonds  issued  under  authority  so 
voted,  at  less  than  their  par  value. 

—  failure  to  prescribe  conditions  — 

effect. 

3.  That  a  statutory  provision  that 
municipal  bonds  shall  not  be  sold  for 
less  than  par  is  not  required  to  be  in- 


corporated in  the  ordinance  calling  a 
bond  election,  or  detailed  upon  the 
ballot  submitting  the  proposition,  does 
not  prevent  such  provision  from  be- 
coming a  condition  on  which  the  bonds 
were  authorized. 

—  effect   of  knowledge   that   statute 
may  be  changed. 

4.  Bonds  authorized  by  municipal 
voters  to  be  issued  at  not  less  than 
their  par  value  cannot  be  issued  for 
less  than  par  because  of  the  adoption 
of  a  statute  permitting  it,  on  the- 
theory  that  they  were  approved  with 
knowledge  that  the  terms  of  the  stat- 
ute were  subject  to  change. 
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Court  for  Los  Angeles  County  (Wood,  J.)  in  favor  of  defendants  in  con- 
solidated actions  brought  to  enjoin  them  from  disposing  of  certain  mu- 
nicipal bonds  for  less  than  the  par  value  thereof,  and  also  to  have  declared 
void  a  certain  contract  between  the  defendant  city  and  another,  relative 
to  the  purchase  of  a  certain  portion  of  such  bonds.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Emmet  H.  Wilson,  for  appellant      Mun.  Corp.  6th  ed.  p.  1401 ;  Austin  v. 


Peery: 

The  Statute 'of  1921  and  the  action 
of  the  city  council  thereunder  impair 
the  obligation  of  contract  between  the 
city  and  the  electors  and  taxpayers, 
and  are  therefore  void. 

Merchants  Nat.  Bank  v.  Escondido 
Irrijr.  Dist.  144  Cal.  829,  77  Pac.  937; 
Kendall  v.  Porter,  120  Cal.  106,  46 
Pac.  833,  62  Pac.  143;  Bates  v.  Gerber, 
82  Cal.  650,  22  Pac.  1115;  David  v. 
Timon,  —  Tex.  Civ.  App.  — ,  183  S. 
W.  88;  Scott  V.  Ferrest,  174  Ky.  672, 
192  S.  W.  691;  Wallace  v.  Ball,  205 
Ala.  623,  88  So.  442;  Burwell  v.  Lil- 
lington,  171  N.  C.  94,  87  S.  E.  970; 
Deland  v.  Piatt  County,  64  Fed.  823; 
Fritz  V.  San  Francisco,  132  Cal.  373, 
64  Pac.  666;  Percival  v.  Covingrton, 
191  Ky.  337;  230  S.  W.  300;  Hunt  v. 
Fawcett,  8  Wash.  396,  36  Pac.  318; 
Uhler  V.  Olympia,  87  Wash.  1, 161  Pac. 
117,  152  Pac.  998;  Sedgw.  Stat,  & 
Const.  Law,  2d  ed.  p.  160. 

The  proposed  contract  of  sale  of  the 
bonds  is  void  because  the  same  was 
not  authorized  by  the  electors. 

Lawson  v.  Schnellen,  83  Wis.  288; 
Hollywood  Union  High  School  Dist. 
V.  Keyes,  12  Cal.  App.  172,  107  Pac. 
129;  Morgan  v.  Falls  City,  103  Neb. 
795,  174  N.  W.  421. 

Messrs.  Ingle  Carpenter  and  Dana 
R.  Weller  for  appellant  Anderson. 

Messrs.  Jess  £.  Stephens,  W.  B. 
Mathews,  Trent  6.  Anderson,  and  Ray 
C.  Eberhard,  for  respondents: 

The  fact  that  the  voters,  in  the  ex- 
ercise of  their  power  of  veto  or  ap- 
proval under  the  Constitution,  have 
authorized  a  bonded  debt  in  a  stated 
amount,  does  not  limit  the  price  at 
which  the  bonds  may  be  sold. 

Kiernan  v.  Portland,  61  Or.  398,  122 
Pac.  764,  Ann.  Cas.  1914B,  266;  Simon- 
ton,  Mun.  Bonds,  §  146 ;  Paine  v.  Seat- 
tle, 70  Wash.  294,  126  Pac.  628,  127 
Pac.  580;  Rowland  v.  Deck,  108  Kan. 
440,  195  Pac.  868;  McKee  v.  Title  Ins. 
&  T.  Co.  159  Cal.  206,  113  Pac.  140; 
Kornegay  v.  Goldsboro,  180  N.  C.  441, 
105  S.  E.  187 ;  Pennington  v.  Tarboro, 
180  N.  C.  438,  105  S.  E.  199;  2  Dill. 


Nalle,  85  Tex.  520,  22  S.  W.  668,  960. 

Bonds  authorized  under  the  Act  of 
1901  are  chattels,  and  their  sale  be- 
low par  does  not  affect  the  rate  of  in- 
terest. 

Kornegay  v.  Goldsboro,  180  N.  C. 
441,  105  S.  E.  187;  Griffith  v.  Burden, 
35  Iowa,  143;  Memphis  v.  Bethel,  8 
Shannon,  Cas.  205,  17  S.  W.  191. 

The  bonds  were  voted  under  a  law 
expressly  providing  that  bonds  should 
be  sold  in  accordance  with  the  general 
laws  of  the  state  in  force  at  the  time 
of  the  sale. 

McQuillin,  Mun.  Corp.  §  2282;  Clark 
V.  Los  Angeles,  160  Cal.  80,  116  Pac. 
722;  Pritz  v.  San  Francisco,  132  Cal. 
373,  64  Pac.  666. 

The  right  to  limit  involves  the  power 
to  dispense  with  limitations. 

Lewis's  Sutherland,  Stat.  Constr. 
2d  ed.  §  675;  Williamstown  Graded 
Free  School  Dist.  v.  Webb.  89  Ky.  264, 
12  S.  W.  298;  Cooley,  Const,  Lim.  2d 
ed.  531 ;  Gordon  v.  San  Diego,  101  Cal. 
522,  40  Am.  St.  Rep.  73,  36  Pac.  18; 
Redlands  v.  Brook,  161  Cal.  474,  91 
Pac.  160;  Venice  v.  Lawrence,  24  Cal. 
App.  350;  Sacramento  v.  Adams,  171 
Gal.  458,  163  Pac.  908;  Cole  v.  Los 
Angeles,  180  Cal.  617,  182  Pac.  436;  6 
McQuillin,  Mun.  Corp.  §  2310;  Givens 
V.  Hillsborough,  46  Fla.  502,  110  Am. 
St.  Rep.  104,  36  So.  88. 

Richards,  Justice  pro  tern,,  deliv- 
ered the  opinion  of  the  court: 

In  these  two  cases  there  are  three 
appeals:  One  by  Herbert  Peery, 
and  one  by  H.  W.  Anderson,  plain- 
tiif  and  intervener,  respectively,  in 
the  first  of  said  actions,  and  one  by 
H.  W.  Anderson  as  plaintiff  in  the 
second  of  said  actions.  The  same 
questions  are  presented  upon  each 
of  said  appeals.  These  actions  were 
instituted  for  the  purpose  of  obtain- 
ing an  injunction  against  the  de- 
fendant city  of  Los  Angeles  and  its 
officials,  restraining  it  and  them 
from  disposing  of  certain  municipal 
bonds  of  said  city  for  less  than  the 


which  would  yield  to  the  purchaser 
thereof  a  rate  of  interest  in  excess 
of  the  rate  specified  in  the  ordi- 
nances calling  the  respective  elec- 
tions held  in  said  city  for  the 
purpose  of  securing  the  approval  of 
its  electors  for  the  incurring  of  the 
indebtedness  to  be  evidenced  by  said 
bond  issues;  and  also  for  the  pur- 
pose of  having  declared  void  a 
certain  contract  between  said  city 
and  one  I.  H.  Hellman,  relative  to 
the  purchase  of  a  certain  portion  of 
said  bonds.  As  to  the  facts  in  each 
of  these  cases,  there  is  no  dispute. 

In  the  year  1914  the  city  of  Los 
Angeles  duly  and  regularly  adopted 
certain  ordinances  providing  for 
and  calling  a  special  election  within 
said  city  for  the  purpose  of  submit- 
ting to  the  qualified  voters  thereof 
the  proposition  of  incurring  a  bond- 
ed indebtedness  in  the  sum  df  $6,- 
500,000,  for  the  purpose  of  acquir- 
ing and  constructing  certain  works 
for  supplying  the  city  and  its  in- 
habitants with  electricity  for  heat, 
light,  and  power.  It  was  provided 
in  said  ordinances  that  the  maxi- 
mum rate  of  interest  to  be  paid  up- 
on said  indebtedness  was  4^  per 
cent  per  annum,  payable  semiannu- 
ally, which  rate,  it  was  specifically 
provided,  should  not  be  exceeded  in 
the  issuance  of  bonds  for  said  in- 
debtedness. The  election  provided 
for  in  said  ordinances  was  duly  held 
on  the  8th  day  of  May,  1914,  and  re- 
sulted in  a  vote  of  more  than  two 
thirds  of  the  electors  voting  at  said 
election  approving  the  incurring  of 
said  indebtedness  and  the  issuance 
of  said  bonds.  Thereafter,  at  inter- 
vals, several  issues  of  portions  of 
said  bonds  were  duly  authorized 
and  made,  aggregating  in  all  a  total 
of  $4,446,000,  leaving  the  balance 
of  said  bonds,  amounting  in  their 
face  value  to  $2,054,000,  undisposed 
of  at  the  time  of  the  institution  of 
these  actions.  The  complaints  in 
these  actions  allege,  with  relation  to 
the  said  portion  of  said  bonds  re- 
maining undisposed  of.  that  the  city 
of  Los  Angeles,  through  its  said 
officials,  are  negotiating  for  the  sale 


bonds,  and  are  intending  and  - 
threatening  to  sell  the  same  for  less 
than  par  value  thereof,  and  upon 
terms  which  will  net  to  the  pur- 
chaser an  amount  of  interest  more 
than  the  equivalent  of  6  per  cent  per 
annum,  payable  semiannually,  on  the 
par  value  of  said  bonds. 

During  the  month  of  May,  1919, 
the  city  of  Los  Angeles  duly  passed 
and  adopted  another  set  of  ordi- 
nances, providing  for  the  incurring 
of  a  further  bonded  indebtedness  in 
the  sum  of  $13,500,000  for  the  pur- 
pose of  the  construction  of  certain 
other  works  for  the  further  supply 
of  electric  light,  heat,  and  power  to 
said  city  and  the  inhabitants,  and 
also  for  the  acquisition  of  a  certain 
electric  distributing  system  owned 
by  the  Southern  California  Edison 
Company,  situate  within  said  city, 
and  for  the  calling  and  holding  of 
a  special  election  within  said  city 
for  the  purpose  of  securing  the  ap- 
proval of  the  electors  thereof  for 
such  bonded  indebtedness.  In  the 
ordinances  providing  for  the  callinsr 
of  said  election  it  was  expressly 
provided  that  the  maximum  rate  of 
interest  to  be  paid  on  said  indebted- 
ness was  5  per  cent  per  annum,  pay- 
able semiannually,  which  rate 
should  not  be  exceeded  in  the  issu- 
ance of  bonds  for  the  said  indebted- 
ness. The  election  provided  for  in 
said  ordinances  was  duly  held  on 
the  3d  day  of  June,  1919,  and  re- 
sulted in  a  vote,  of  more  than  two 
thirds  of  the  electors  of  said  city 
voting  at  said  election  approving 
the  incurring  of  said  indebtedness 
and  the  issuance  of  said  bonds.  The 
entire  amount  of  said  bond  issue  yet 
remains  unsold.  The  complaints  in 
each  of  these  actions  allege  that  on 
or  about  the  1st  day  of  August, 
1921,  I.  H.  Hellman  made  the  city 
council  of  said  city  of  Los  Angeles 
a  proposal  in  writing  whereby  he 
offered  to  purchase  the  entire  issue 
of  the  aforesaid  bonds  for  the  sum 
of  $11,965,000  and  accrued  interest 
to  the  date  of  delivery;  that  on  the 
2d  day  of  August,  1921,  the  said 
.  city  council  of  said  city  passed  and 


proposal,  and  now  intends  and 
threatens  to  sell  and  issue  said 
bonds  in  accordance  therewith,  and 
for  less  than  the  par  value  thereof, 
and  upon  terms  which  will  yield  to 
the  purchaser  a  rate  of  interest  in 
excess  of  5  per  cent  per  annum  up- 
on the  par  value  of  said  bonds. 
These  actions  were  accordingly  in- 
stituted for  the  purpose  of  restrain- 
ing the  consummation  of  the  sale  of 
any  part  of  the  unsold  portion  of 
either  of  these  bond  issues  for  less 
than  their  par  value,  or  upon  terms 
which  it  is  alleged  would  in  effect 
work  an  increase  in  the  rate  of  in- 
terest to  be  paid  upon  said  bonds  in 
excess  of  that  provided  for  in  the 
ordinances  calling  the  special  elec- 
tion for  the  purpose  of  securing  the 
approval  of  the  electors  of  the  city 
for  each  of  these  bond  issues.  The 
complaints  in  each  of  these  actions 
proceed  to  allege  that  the  defendants 
therein,  in  thus  intending  and 
threatening  to  sell  and  dispose  of  the 
unsold  bonds  in  each  of  said  bond  is- 
sues, are  acting  professedly  upon  and 
under  the  authority  of  an  act  of  the 
legislature  of  California,  approved 
June  1,  1921,  and  entitled  "An  act 
Authorizing  Any  County,  City, 
Town,  District,  or  Political  Subdi- 
vision Organized  under  the  Laws  of 
This  State  to  Sell  Any  Unsold  Bonds 
Tl^ereof  at  a  Price  Netting  the  Pur- 
chaser Not  More  than  Six  per  Cent 
per  Annum,  Payable  Semiannually" 
(Stat.  1921,  p.  844),  and  that  said 
statute  is  in  violation  of  the  Con- 
stitution of  the  United  States  and 
of  the  state  of  California,  in  that 
the  same  is  retroactive  and  impairs 
the  vested  rights  of  the  plaintiffs 
and  intervener  as  taxpayers  of  said 
city,  and  of  all  other  voters,  prop- 
erty owners,  and  taxpayers  thereof, 
and  changes  and  impairs  the  obliga- 
tion of  the  contract  entered  into  by 
the  voters  of  said  city  by  and 
through  said  elections,  and  also  of 
the  contract  which  the  said  voters 
at  said  election  authorized  the  de- 
fendants to  enter  into  in  reference 
to  the  terms  of  issuance,  and  sale  of 
said  bonds ;  and  in  so  doing  deprives 


erty  owners  and  taxpayers  of  said 
city  of  their  property  without  due 
process  of  law. 

The  answers  of  the  defendants  in 
each  of  said  actions  consist  chiefly 
in  the  denial  that  any  threatened 
or  contemplated  sale  of  the  remain- 
ing unsold  portion  of  either  of  said 
bond  issues  would  be  in  violation  of 
the  Constitution  of  the  United 
States  or  of  the  state  of  California, 
or  of  law,  and  in  that  respect  the 
defendants  tleny  that  the  act  of  the 
legislature  approved  on  June  1, 
1921,  relating  to  the  disposal  of  the 
remaining  unsold  bonds  of  munic- 
ipalities upon  the  terms  provided 
in  said  act,  is  unconstitutional  or 
void  as  violating  any  vested  or 
other  rights  of  said  plaintiffs  or  of 
the  voters,  property  owners,  or  tax- 
payers of  the  city  of  Los  Angeles, 
or  as  impairing  the  obligation  of 
any  contract  m&de  or  authorized  by 
the  voters  of  said  city,  or  as  de- 
priving the  property  owners  or  tax- 
payers thereof  of  their  property 
without  due  process  of  law.  The 
defendants,  therefore,  prayed  that 
the  plaintiffs  and  intervener  take 
nothing  by  their  said  actions. 

Upon  the  trial  of  these  actions  the 
court  made  its  findings  to  the  dfect 
that  substantially  all  of.  the  allega- 
tions of  the  plaintiffs  in  each  case 
and  of  the  intervener  were  true, 
with  the  exception  of  those  allega- 
tions attacking  the  constitutionality 
of  the  act  of  the  legislature  ap- 
proved June  1,  1921,, or  assailing 
the  legality  of  the  proposed  sale  of 
the  remaining  unsold  portion  of 
said  bonds  thereunder,  or  upon  the 
terms  proposed  by  said  I.  H.  Hell- 
man  for  the  purchase  by  him  of  the 
whole  of  the  later  issue  of  said 
bonds.  The  court  accordingly  de- 
cided that  the  plaintiffs  and  inter- 
vener were  entitled  to  take  nothing 
by  their  respective  actions,  and  that 
the  defendants  were  entitled  to 
judgment  in  their  favor  and  for 
their  costs.  From  these  judgments 
the  plaintiffs  and  the  intervener, 
respectively,  have  prosecuted  these 
appeals. 
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In  order  to  reach  a  proper  under- 
standins:  of  the  questions  presented 
for  consideration  upon  these  ap- 
peals, it  is  necessary  that  the  sever- 
al constitutional  and  statutory  pro- 
visions involved  in  the  discussion 
thereof  should  be  set  forth.  Section 
18  of  article  11  of  the  Constitution 
of  Galifomia  provides:  "No 
county,  city,  town,  township,  board 
of  education,  or  school  district,  shall 
incur  any  indebtedness  or  liability 
in  any  manner  or  for  any  purpose 
exceeding  in  any  year*  tiie  income 
and  revenue  provided  for  such  year, 
without  the  assent  of  two  thirds  of 
the  qualified  electors  thereof,  voting 
at  an  election  to  be  held  for  that 
purpose.  .  .  .  Any  indebtedness 
or  liability  incurred  contrary  to 
this  provision  .  .  .  shall  be 
void." 

The  Statute  of  1901  which  pro- 
vided the  procedure  for  the  crea- 
tion of  bonded  indebtedness  by 
cities,  under  which  the  city  of  Los 
Angeles  proceeded  in  respect  to 
hotii  of  the  bond  elections  and  bond 
issues  in  question  here,  contains,  in 
§  2  thereof,  as  amended  by  Stat. 
1915,  p.  97,  the  following  provision : 
".  .  .  The  ordinance  calling  such 
election  shall  recite  the  objects  and 
purposes  for  which  the  indebted- 
ness is  proposed  to  be  incurred,  the 
estimated  cost  of  the  proposed  pub- 
lic improvements,  the  amount  of  the 
principal  of  the  indebtedness  to  be 
incurred  therefor,  and  the  rate  of 
interest  to  be  paid  on  said  indebt- 
edness, and.  shall  fix  the  date  on 
which  such  election  will  be  held,  the 
manner  of  holding  such  election  and 
the  voting  for  or  against  incurring 
such  indebtedness,  and  in  all  partic- 
ulars not  recited  in  such  ordinance, 
such  election  shall  be  held  as  pro- 
vided by  law  for  holding  municipal 
elections  in  such  municipality;  pro- 
vided, however,  that  if  the  rate 
...  to  be  paid  on  such  indebted- 
ness shall  not  exceed  four  and  one- 
half  per  centum  per  annum  payable 
semiannually,  the  rate  of  interest 
need  not  be  recited  in  such  ordi- 
nance, but  in  its  discretion  the  said 
legislative    branch    may    recite    in 


such  ordinance  the  maximum  rate 
of  interest  to  be  paid  on  such  in- 
debtedness, not  exceeding  six  per 
centum  per  annum  payable  semi- 
annually, which  rate,  when  so  re- 
cited, shall  not  be  exceeded  in  the 
issuance  of  bonds  for  such  indebted- 
ness." 

The  Act  of  1901  also  provides,  in 

6  thereof,  that  such  bonds  should 
•e  issued  and  sold  "for  not  less  than 
their  par  value."  Stat>  1901,  p.  29. 
The  charter  of  the  city  of  Los 
Angeles  provides,  in  §  2,  subd.  29, 
that  the  city  shall  have  the  right 
and  power  "to  incur  indebtedness, 
by  the  issuance  of  bonds,  for  any  of 
the  purposes  for  which  the  city  is 
authorized  to  provide,  or  for  carry- 
ing out  any  of  the  powers  possessed 
by  the  city;  provided  that,  in  the 
procedure  for  the  creation  of  such 
bonded'  indebtedness,  and  for  the 
issuance  of  such  bonds,  the  general 
laws  of  the  state  of  California,  in 
force  at  the  time  such  proceedings 
are  taken,  shall,  so  far  as  applicable, 
be  observed  and  followed." 

The  bonded  indebtedness  and 
bond  issues  of  said  city  in  question 
herein  were  proposed  and-voted  for 
by  the  electors  of  said  city  in  con- 
formity with  the  foregoing  provi- 
sions of  its  said  charter,  and  of  the 
Act  of  1901.  The  ordinances  pro- 
posing each  of  said  bond  issues  and 
calling  the  elections  for  the  purpose 
of  authorizing  the  same  expressly 
provided  that  the  maximum  rate  of 
interest  to  be  paid  upon  the  indebt- 
edness evidenced  by  the  first  bond 
issue  was  to  be  4^  per  centum  per 
annum,  payable  semiannually,  and 
by  the  second  bond  issue  was  to  be 
5  per  cent  per  annum,  payable  semi- 
annually ;  an4  also  expressly  pro- 
vided that  said  bonds  should  be  is- 
sued in  accordance  with  the-  provi- 
sions of  the  act  of  the  legislature  of 
1901. 

In  1921  the  legislature  adopted 
the  act  relating  to  the  sale  by  munic- 
ipalities of  unsold  bonds  to  which 
reference  has  heretofore  been 
made.  Section  1  of  said  act  reads 
as  follows:  "Section  1.  Any 
county,  city  and  county,  city,  town. 
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district  or  other  political  subdivi- 
sion organized  under  the  laws  of 
this  state  may  sell  any  bonds  there- 
of remaining  unsold,  and  which 
have  heretofore  been  authorized  by 
the  qualified  electors  thereof  at  ait 
election  called  and  held  as  provided 
.  by  law,  at  a  price  which  will  net  the 
purchaser  not  more  than  the  equiv- 
alent of  six  (6)  per  cent  per  annum, 
payable  semiannually,  on  the  par 
value  of  such  bonds;  provided,  that 
this  act  shall  not  apply  to  any  such 
bonds  which  have  been  authorized 
under  a  law  permitting  the  sale 
thereof  at  a  price  netting  tiie  pur- 
chaser more  than  such  equivalent." 
Stat.  1921,  p.  844. 

The  mJain  contention  of  the  appel- 
lants is  that  both  the  statutes  of  the 
state  and  the  charter  and  ordi- 
nances of  the  city  of  Los  Angeles, 
having  relation  to  the  two  bond  is- 
sues involved  in  the  instant  cases, 
do  expressly  prohibit  the  sale  of 
said  bonds  for  less  than  their  par 
value;  and  the  appellants  furttier 
contend  that  this  express  prohibi- 
tion reaches  back  to  the  very  incep- 
tion of  the  proposition  for  the 
creation  of  a  bonded  indebtedness 
in  each  case,  and  enters  vitally  into 
the  vote  of  the  electors  of  said  city, 
granting  permission  t»  its  officials  i 
to  create  a  bonded  indebtedness  and 
issue  these  bonds  upon  the  express 
condition  and  understanding  that 
they  were  not  to  be  sold  for  less 
than  their  par  value. 

The  Statute  of  1901,  under  the 
terms  of  which  the  proceedings 
leading  up  to  the  creation  of  the 
municipal  indebtedness  evidenced 
by  each  of  these  bond  issues  were 
taken,  does  contain  the  express  pro- 
vision that  municipal  bonds  issued 
in  accordance  with  its  procedure 
should  not  be  sold  "for  less  than 
their  par  value."  The  charter  of 
the  ci^  of  Los  Angeles  adopts  the 
provisions  of  the  general  laws  in 
force  at  the  time,  as  the  procedure 
to  be  followed  in  providing  for  such 
indebtedness  and  for  the  issuance 
of  such  bonds.  Stat  1911,  p.  2068. 
The  ordinances  of  said  city,  pro- 
posing these  respective  bond  issues 
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and  providing  the  procedure  for 
holding  the  required  elections,  con- 
formed to  the  provisions  of  the  said 
Act  of  1901,  and,  while  they  do  not 
expressly  embrace  the  provision  in 
said  act  that  such  bonds,  when  is- 
sued, should  not  be  sold  for  less 
than  par,  they  do  so  in  effect  by 
conforming  to  the  general  terms  of 
said  act  and  advising  the  electors 
that  their  permission  to  create  such 
indebtedness  and  to  issue  such 
bonds  is  sought  under  its  terms  and 
conditions,  among  which  is  the  ex- 
pre§s  provision  that  the  bonds  so 
issued  with  their  approval  should 
not  be  sold  for  less  than  their  par 
value.  We  are  constrained,  there- 
fore, to  hold  that  this  express  pro- 
hibition of  the  Act  of  1901  against 
the  sale  of  the  bonds  in  question  at 
less  than  their  par  value  forbids  the 
violation  on  the  part  of  the  said  city, 
and  of  ite  officials,  of  a  vital  and 
essential  condition 
upon  which  the  per-  ?;?i!itT" ""'liV. 
mission  of  the  elec-  JIJ*"  *!5^wf*.f.r 
tors  of  said  city  for 
the  creation  of  said  indebtedness 
and  issue  of  said  bonds  were  ob- 
tained. 

In  arriving  at  this  conclusion  we 
are  mindful  of  the  argument  put 
forth  by  the  respondents  herein,  to 
the  effect  that  the  provisions  in  the 
Act  of  1901,  forbidding  the  sale  of 
nfuniclpal  bonds  voted  and  issued 
under  its  procedure  for  less  than 
their  par  value,  is  not  to  be  found  in 
that  portion  of  said  statute  pre- 
scribing what  shall  be  conteined  in 
the  proposition  to  be  submitted  to 
the  electors  for  their  approval ;  such 
as  the  objects  and  purposes  for 
which  the  indebtedness  is  proposed 
to  be  incurred,  the  estimated  cost  of 
the  proposed  public  improvements, 
the  rate  of  interest  to  be  paid,  and 
the  like;  and  hence  is  not  an  essen- 
tial or  mandatory  portion  of  said 
statute,  or  one  upon  which  the  voters 
were  required  to  exercise  their  elec- 
tion. This  argument  is  neither  per- 
suasive nor  sound.  The  electors  of 
the  city  were  advised  by  its  charter 
and  by  its  ordinances  calling  these 
bond  elections  that  the  law  under 
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which  the  city  and  its  electors  were 
acting  in  the  matter  of  the  proposed 
creation  of  a  bonded  indebtedness 
and  the  issue  and  disposition  of  these 
bonds  was  the  Act  of  1901,, all  of 
the  provisions  of  which  were  pre- 
sumably known  to  every  elector 
whose  approval  was  sought  thereon. 
We  do  not  understand  that  it  is  es- 
sential, unless  ex- 
pressly made  so, 
that  all  of  the  terms 
and  conditions  of 
the  statute  under  which  a  bond 
election  is  to  be  held  shall  be  set 
forth  in  the  ordinances  calling  such 
election,  or  detailed  upon  the  ballot 
submitting  the  main  question  to  the 
voters  for  their  approval;  nor  do 
we  understand  the  case  of  People  ex 
rel.  Coe  v.  Los  Angeles,  —  Cal.  — , 
200  Pac.  947,  to  so  decide.  It  follows 
from  the  foregoing  that  any  at- 
tempt on  the  part  of  said  city,  or 
its  officials,  to  dispose  of  these  bonds 
for  less  than  their  par  value  while 
the  state  of  the  law  under  which 
the  said  indebtedness  was  proposed 
to,  and  approved  by,  the  electors  of 
said  city,  remained  unchanged, 
would  have  been  abortive  and  could 
have  been  restrained  at  the  suit  of 
any  property  owner  and  taxpayer 
injuriously  affected  by  such  an  act. 
The  respondents,  however,  con- 
tend that  the  law  in  relation  to  the 
price  at  which  these  respective  bond 
issues  were  to  be  sold  has  not  re- 
mained unchanged,  and  they  direct 
our  attention  to  the  fact  that  the 
legislature  of  this  state  has  enacted 
the  statute  approved  June  1,  1921, 
the  title  and  provisions  of  which 
are  above  quoted,  enabling  munic- 
ipalities to  sell  any  of  the  bondH 
thereof  remaining  unsold  at  the 
date  of  the  approval  of  said  act  at  a 
price  which  shall  net  the  purchaser 
not  more  than  the  equivalent  of  6 
per  cent  per  annum  on  the  par  value 
of  said  bonds.  It  is  not  disputed 
that  the  above  provision  in  said  act 
amounts  to  the  granting  of  permis- 
sion to  municipalities  to  dispose  of 
their  remaining  unsold  bonds  at  a 
price  below  their  par  value ;  but  the 
contention    of   the   respondents   is 


that  the  legislature,  having  origi- 
nally had  power  to  impose  upon 
municipalities  the  aforesaid  restric- 
tion against  the  sale  of  their  bonds 
below  par,  had  power  through  the 
passage  of  said  act  to  remove  said 
inhibition  and  relieve  municipali- 
ties from  the  burden  thereof.  The 
respondents  present  this  contention 
in  several  different  forms.  They 
argue,  first,  that  by  the  terms  of 
the  charter  of  the  city  of  Los  An- 
geles, above  quoted,  it  is  provided 
that  "in  the  procedure  for  the  crea- 
tion of  such  bonded  indebtedness 
and  for  the  issuance  of  such  bonds, 
the  general  laws  of  the  state  of  Cali- 
fornia in  force  at  the  time  such 
proceedings  are  taken  shall,  so  far 
as  applicable,  be  observed  and  fol- 
lowed." 

The  construction  which  the  re- 
spondents would  have  us  place  upon 
this  provision  of  the  charter  is  that 
whatever  changes  the  legislature 
might  make  in  the  general  laws 
with  relation  to  the  bond  issues  of 
municipalities  up  to  the  time  of  the 
actual  issuance  and  sale  of  such 
bonds  would  be  controlling  as  to  the 
issuance  and  sale  of  such  bonds 
after  the  passage  of  the  later  enact- 
ment. The  respondents  cite  in 
support  of  this  phase  of  their  con- 
tention the  case  of  Fritz  v.  San 
Francisco,  132  Cal.  373,  64  Pac.  566. 
This  case  does  not  sustain  the  re- 
spondents' contention  in  that  re- 
gard, but  rather  leans  in  the  other 
direction,  since  it  is  therein  decided 
that  when  the  general  law  under 
which  proceedings  for  the  issuance 
of  certain  bonds  had  been  initiated 
in  the  city  of  San  Francisco  was  en- 
tirely superseded  by  the  adoption 
of  the  charter  of  said  city,  which 
provided  its  own  complete  scheme 
for  the  issuance  of  municipal  bonds, 
the  bonds  formerly  voted  for  under 
the  general  law  could  not  be  issued 
under  the  provisions  of  the  charter. 
We  are  also  referred  to  the  cases  of 
Brownell  v.  Greenwich,  114  N.  Y. 
518,  4  L.R.A.  685,  22  N.  E.  24,  and 
Morgan  v.  Falls  City,  103  Neb.  795, 
174  N.  W.  421,  as  sustaining  the 
respondents'  contention.    But  in  the 
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first  of  these  cases  it  was  merely 
held  that  a  subsequent  legislature 
might  correct  irregularities  in  the 
action  of  officials  conducting  a  bond 
election,  which  did  not  affect  the 
consent  of  the  taxpayers  previously 
given ;  while  in  the  latter  case  it  was 
expressly  held  that  an  attempted 
statutory  change  in  the  terms  of  the 
bonds  voted  for  under  a  prior  law, 
providing  that  they  should  become 
due  in  forty  years,  but  be  payable 
at  any  time  after  ten  years,  which 
change  would  make  such  bonds  fall 
due  in  twenty  years  and  payable  at 
any  time  after  five  years,  could  not 
be  permitted,  the  court  holding  that 
this  was  a  substantial  change  af- 
fecting the  rights  of  the  taxpayers. 
The  court  also  held  that  "the  prop- 
osition to  make  the  bonds  payable 
at  any  time  after  five  years  was 
never  submitted  to  the  voters,  hence 
was  never  adopted  by  them;  bonds 
issued  must  conform  to  the  propo- 
sition adopted  by  the  electors." 

But  aside  from  the  inaptitude  of 
these  citations,  we  do  not  accept  the 
construction  of  the  Los  Angeles 
_^<r^«  «#  charter      provision 

oharter  pro-         f or   which  the   rc-  • 
▼iBion.  spondents    contend, 

since  to  do  so  to  the  extent  claimed 
would  be  to  sanction  an  entire  sub- 
version of  the  will  of  the  electors 
as  to  practically  all  of  the  condi- 
tions upon  which  their  consent  to 
the  incurring  of  the  indebtedness 
and  the  issuance  and  disposition  of 
the  bonds,  had  been  obtained, 
through  the  simple  expediency  of  a 
legislative  enactment.  For  reasons 
hereafter  to  be  given,  such  an  in- 
terpretation of  the  charter  provi- 
sion should  not  be  adopted. 

The  respondent  further  lirges,  in 
support  of  its  main  contention  in 
this  regard,  that  since  the  legisla- 
ture, in  adopting  the  Statute  of 
•  1901,  might  have  omitted  the  re- 
quirement as  to  the  sale  of  bonds 
to  be  voted  and  issued  thereunder 
for  not  less  than  their  par  value,  a 
subsequent  legislature  would  have 
power  to  relax  or  remove  this  re- 
striction at  any  time;  and  we  are 
cited  to  the  case  of  Cole  v.   Los 
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Angeles,  180  Cal.  617,  182  Pac.  436, 
as  sustaining  this  view.  In  the 
above-cited  case  the  question  was 
whether  or  not  the  statement  in  the 
ordinance  calling  the  election,  that 
"the  maximum  rate  of  interest  to 
be  p^id  on  said  indebtedness  shall 
be  6  per  cent  per  annum,  payable 
semiannually,"  complied  with  the 
statute  whicTi  required  the  ordi- 
nance calling  the  election  to  state 
"the  rate  of  interest  to  be  paid  on 
the  indebtedness."  It  was  held 
that  such  variance  could  be  cured  by 
statute.  There  the  electorate  were 
fully  advised  as  to  the  maximum  in- 
debtedness to  be  incurred  and  voted 
for  such  maximum,  and  no  consti- 
tutional question  was  involved. 

The  respondents  finally  urge  that 
a  subsequent  legislature  would  have 
power  to  change' this  requii«ement 
in  the  earlier  statute  under  which 
these  bonds  were  voted,  for  the  rea- 
son that  the  electors,  in  voting  to 
approve  the  creation  of  the  indebt- 
edness and  issue  and  sale  of  the 
bonds  in  the  form  and  upon  the 
terms  specified  in  such  statute,  did 
so  with  the  knowledge  that  the 
terms  of  such  statute  were  subject 
to  legislative  change,  and  therefore 
gave  their  approval  of  these  bond 
issues  with  the  understanding  that 
such  changes  might  be  made.  This 
argument  is  noth- 
ing    more     or     less    iT^awIedKe   that 

than     a     seductive  IIJ,"*"**^"'"''  *• 
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sophistry,  smce  to 
give  it  the  application  for  which  the 
respondents  contend  would  be  to 
render  every  substantial  statutory 
or  contractual  right  of  individuals 
subject  to  be  taken  away,  for  no 
better  reason  than  that  they  had 
acted  or  contracted  in  view  of  pos- 
sible changes  in  the  law.  There  is 
one  comprehensive  answer  to  each 
and  all  of  the  foregoing  arguments 
of  the  respondents  in  support  of  the 
general  proposition  that  the  act  of 
the  legislature  of  1921  has  been  ef- 
fectual to  remove  the  requirement 
of  the  Act  of  1901  that  these  bonds 
should  be  voted  for  and  issued  upon 
condition  that  they  should  not  be 
sold  for  less  than  their  par  value. 
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It  is  this :  The  Constitution,  by  vir- 
tue of  the  section  above  quoted, 
gives  to  the  electors  of  a  municipal- 
ity the  substantial  right  to  grant  or 
refuse  their  approval  to  the  incur- 
ring of  any  indebtedness  beyond  the 
limit  expressed  in  said  conatitu- 
tional  provision.  The  act  of  the 
legislature  of  1901,  in  giving  effect 
to  this  provision  of  the'  Constitution 
by  providing  the  procedure  in  con- 
formity with  which  the  electors'  ap- 
proval or  disapproval  of  a  proposed 
bonded  indebtedness  was  to  be  ex- 
pressed, has  provided  the  particular 
terms  and  conditions  upon  which 
the  approval  of  the  electors  might 
be  secured.  Among  these  were  the 
requirements  that  the  ordinances 
calling  the  election  should  recite  the 
objects  and  purposes  for  which  the 
indebtedness  was  proposed  to  be  in- 
curred, the  estimated  cost  of  the 
public  improvement  to  which  the 
funds  secured  were  to  be  applied, 
the  amount  of  the  principal  of  the 
indebtedness,  and  the  rate  of  inter- 
est to  be  paid  thereon.  These  re- 
citals must  be  set  forth  in  the  ordi- 
nances providing  for  and  calling  the 
election,  but,  in  addition  to  these, 
there  is  the  added  provision  that 
the  bonds  when  issued  should  be 
sold  "for  not  less  than  their  par 
value."  This  provision  in  the  act 
has  a  twofold  purpose:  First,  to 
assure  the  electors  that  the  entire 
sum  for  which  they  vote  to  burden 
themselves  and  their  city  with  a 
bond  issue  will  be  realized  from  the 
sale  of  the  bonds ;  second,  to  assure 
the  electors  that  the  objects  and  pur- 
poses for  which  the  bonded  indebt- 
edness is  to  be  incurred  shall  be 
fully  subserved  through  the  applica- 
tion of  the  whole  face  value  of  the 
bonds  to  such  objects  and  purposes. 
This  thought  is  well  expressed  in  the 
case  of  Uhler  v.  Olympia,  87  Wash. 
'  1,  151  Pac.  117,  where  the  court,  in 
dealing  with  an  attempted  payment 
of  commissions  and  compensation 
for  selling  certain  municipal  bonds, 
aptly  said :  "This  limitation  on  the 
power  of  the  council  is  just  as  pro- 
hibitive, and,  if  disobeyed,  would 
result  in  the  same  evil,  as  if  the  stat- 


ute had  provided  that  the  bonds 
should  not  be  sold  for  less  than  par. 
In  either  case  the  object  of  the  law 
is  to  prevent  speculation  in  munic- 
ipal securities,  and  to  insure  to  those 
who  must  ultimately  pay  the  bonds, 
a  dollar  in  lawful  currency  for  every 
dollar  of  obligations  issued." 

In  these  aspects  this  stipulation 
in  the  statute  providing  for  the  bond 
election  is  as  vital  as  any  other  pro- 
visions in  it,  since  it  goes  directly  to 
the  matter  of  the  relative  amount 
of  the  burden  and  benelit  which  the 
electors  are  to  agree  by  their  votes 
to  assume.  The  proposition  having 
thus  been  made  by  the  officials  of  a 
city  to  the  voters  thereof,  to  ap- 
prove a  bonded  indebtedness  for  the 
specified  purposes  in  the  specific 
amount  of  principal,  at  the  specified 
rates  of  interest,  and  upon  the  ex- 
press assurance  that  the  bond  is- 
sues, if  approved,  should  not  be  sold 
for  less  than  their  par  value,  what 
relation  is  created  as  between  the 
city,  through  its  officials,  on  the  one 
hand,  and  the.  electors  on  the  other, 
by  the  latter's  formal  acceptance  of 
such  proposition  through  the  re- 
quired vote?  In  some  jurisdictions 
it  has  been  held  that  the  relation 
thus  created  is  a  contractual  one, 
which  cannot  be  changed  in  any  es- 
sential particular  by  tiie  officials  of 
the  city,  either  with  or  without  the 
aid  of  later  legislation.  In  the  case 
of  Merchants  Nat.  Bank  v.  Escon- 
dido  Irrig.  Dist  144  Cal.  329,  77 
Pac.  937,  which  involved  the  ques- 
tion as  to  whether  the  board  of  di- 
rectors of  an  irrigation  district,  after 
the  properly  owners  forming  the 
district  had  voted  to  issue  bonds  for 
the  purpose  of  carrying  out  the  ob- 
ject of  its  formation,  under  an  act 
declaring  how  said  bonds  should  be 
paid,  could  be  permitted  by  a  later 
and  amendatory  act  to  provide  a 
different  method  of  payment  of  the 
indebtedness  secured  by  said  bonds, 
this  court  said :  "The  act  providing 
for  the  organization  of  the  district, 
and  the  organization  of  the  district 
under  the  provisions  of  the  act  by 
the  vote  of  its  electors,  cannot  be 
otherwise  regarded  than  as  a  con- 
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tract  Detween  tne  state  and  the  in- 
dividuals whose  property  was  there- 
by affected.  The  contract,  indeed, 
lacks  one  of  the  ordinary  elements 
of  contracts,  namely,  the  actual  con- 
sent of  all  the  parties  to  it;  but  by 
the  provisions  of  the  statute  the  ma- 
jority of  the  electors  were  em- 
powered to  act  and  consent  for  the 
individual  proprietor;  and  unless 
this  were  a  legitimate  exercise  of 
the  powers  of  the  state,  the  stat- 
ute itself  would  be  invalid.  Hence, 
the  consent  of  all  the  parties,  to  the 
contract  was  in  fact  given,  either 
personally  or  by  their  authorized 
agents;  and  there  was  thus  created 
a  complete  contract  between  the 
parties,  by  the  terms  of  which  the 
property  owners  in  the  district  con- 
sented to  the  burden  imiwsed  upon 
their  property  by  the  provisions  of 
§  17  of  the  original  act,  and  to  no 
other.  The  burden  thus  imposed 
was  that  the  bonds  issued  under  the 
act  should  'be  paid  by  revenue  de- 
rived from  an  annual  assessment 
upon  the  real  proi)erty  of  the  dis- 
trict,' and  that  their  lands  should 
*be  and  remain  liable'  for  such  as- 
sessment ;  and  this  implied  that  this 
should  be  the  extent  of  the  burden. 
But  by  tiie  amendatory  act  the  board 
of  directors  is  authorized,  without 
the  consent,  or  even  the  knowledge, 
of  the  landowners,  to  pledge  or  hy- 
pothecate the  property  acquired  by 
their  contributions — ^that  is  to  say, 
acquired  with  their  money — and 
thus  to  subject  them  to  the  liability 
of  losing  entirely  the  property  thus 
acquired;  which  is  not  only  their 
property,  but  by  the  express  pro- 
vision of  the  statute  (§13)  has  been 
'dedicated  and  set  apart  to  the  uses 
and  purposes  set  forth  in  the  orig- 
inal act;'  which  would  leave  them 
only  the  liability  for  continued  as- 
sessments until  the  balance  of  the 
bonds  shall  be  paid.  We  have  no 
doubt,  therefore,  that  in  this  re- 
spect, also,  the  legislature  went  be- 
yond its  constitutional  powers." 

The  authorities  in  other  jurisdic- 
tions holding  the  same  view  are  De- 
land  V.  Piatt  County  (C.  C.)  54  Fed. 
828;  David  v.  Timon,  —  Tex.  Civ. 


App.  — ,  183  S.  W.  88;  Scott  v.  For- 
rest, 174  Ky.  672,  192  S.  W.  691; 
Percival  v.  Covington,  191  Ky.  337, 
230  S.  W.  300 ;  WuUenwaber  v.  Dun- 
igan,  30  Neb.  877,  13  L.R.A.  811,  47 
N,  W.  420;  Lawson  v.  County  Ct. 
80  W.  Va.  612,  92  S.  E.  786.  We  do 
not,  however,  deem  it  necessary  to 
go  so  far  in  this  case  as  to  hold  that 
a  contractual  relation,  in  the  ordi- 
nary sense  of  the  term,  has  been 
created  between  the  electors  of  the 
city  of  Los  Angeles  and  the  officials 
thereof,  by  the  proposal  and  ap- 
proval of  these  bond  issues ;  but  we 
are  satisfied  that  a  status  analogous 
to  such  relation  was  created  through 
the  exercise  of  the  constitutional 
right  of  the  electors  of  said  city  in 
approving  the  creation  of  the 
bonded  indebtedness  represented  in 
these  two  bond  issues,  upon  the  ex- 
press conditions  and  assurances  con- 
tained in  the  Act  of  1901,  which 
may  not  be  changed  in  the  manner 
and  to  the  extent  it  is  sought  to  t-e 
changed  under  the  provisions  of  the 
Act  of  1921,  without  working,  in 
effect,  a  fraud  upon  the  electors, 
through  securing  their  votes  for  the 
approval  of  these  bond  issues  upon 
terms  and  conditions  which  will  not 
be  kept  if  the  attempted  sale  of 
these  bonds  below  their  par  value  is 
given  the  sanction  of  this  court.  In 
the  case  of  Wallace  v.  Ball,  205  Ala. 
623,  88  So.  442,  the  court,  in  deal- 
ing with  a  similar  constitutional 
provision  to  ours,  and  with  a  similar 
situation  to  that  presented  in  these 
cases,  through  the  attempted  legis- 
lation identical  in  effect  to  that  of 
the  Statute  of  1921,  says :  "A  ma- 
jority of  the  voters  answered  by 
ballot,  'Yes.'  Now  the  legislature 
attempts  by  this  act,  without  any 
clear  intimation  thereof  in  its  title, 
to  authorize  these  bonds  sold  at  a 
discount — below  par — which  will  net 
to  the  purchaser  7  per  cent  per  an- 
num on  his  investment.  The  inter- 
est on  a  bond  is  a  part  of  the  bond. 
If  the  legislature  can  increase  the 
rate  of  interest  or  sell  the  bonck  be- 
low par  after  the  voters  authoi'ized 
a  sale  at  par  and  at  5  per  cent  in- 
terest, then  they  can  take  away  en- 
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tirely  from  the  majority  of  the 
voters  the  right  to  have  the  bonds 
issued.  The  Constitution  gives  the 
legislature  the  right  to  fix  the  mode 
and  manner  of  getting  the  will  of 
the  qualified  voters  on  the  bond  is- 
sue; and  it  gives  to  the  majority  of 
the  qualified  voters  at  the  election 
the  right  to  authorize  the  issuance 
of  the  bonds  by  the  board  of  rev- 
enue. The  voters  having  fixed  by 
ballot  the  amount  of  the  bond  issue, 
the  maximum  rate  of  interest,  and 
under  a  law  stating  they  must  not 
be  sold  below  their  face  value,  it  is 
then  beyond  the  power  of  the  legis- 
lature to  authorize  a  higher  rate  of 
interest  thereon  or  a  sale  of  these 
bonds  below  par." 

In  the  case  of  Skinner  v.  Santa 
Rosa,  107  Cal.  464,  29  L.R.A.  512, 
40  Pac.  742,  which  was  a  case 
wherein  the  officials  of  the  city  of 
Santa  Rosa  had  undertaken  to 
change  the  amount  of  interest  to  be 
paid  upon  certain  municipal  bonds 
of  said  cily,  after  a  vote  of  its  elec- 
tors approving  the  issue  of  such 
bonds,  this  court  held  that  the  pro- 
vision for  the  payment  of  the  added 
interest  upon  said  bonds  would  in 
effect  increase  the  amount  of  the 
indebtedness  which  the  electors  had 
by  their  votes  approved,  and  would 
to  that  extent  be  a  violation  of  the 
constitutional  inhibition.  And  the 
court  goes  on  to  say :  "If  the  terms 
and  conditions  submitted  to  the  elec- 
tors may  be  departed  from,  and  such 
election  held  to  authorize  the  issu- 
ance of  bonds  under  other  terms 
and  conditions,  a  door  will  be 
opened  authorizing  the  common 
council  to  submit  a  proposition  so 
favorable  as  to  secure  beyond  ques- 
tion a  favorable  vote,  and  then 
change  the  conditions  as  to  rate  of 
interest  and  otherwise,  even  with- 
out any  fraudulent  purpose  or  in- 
tent, so  that,  if  again  submitted,  an 
overwhelming  defeat  would  result. 
...  In  the  case  at  bar,  where  the 
question  arises  before  the  bonds 
have  been  delivered,  we  hold  that  the 
city  has  no  power  to  issue  them  in 
a  form  which  does  not  substantially 
comply  with  the  terms  stated  in  the 


ordinance  of  submission  and  notice 
of  election,  and  with  che  statute  un- 
der which  the  proceedings  wjere 
had." 

It  is  not  intended,  by  anything 
said  in  this  opinion,  to  suggest  or  in- 
timate that  there  was  any  actual 
fraudulent  intent  on  the  part  of  the 
officials  of'  the  city  of  Los  Angeles 
in  seeking  to  take  advantage  of  the 
terms  of  the  Statute  of  1921  by  dis- 
posing of  these  bond  issues  at  less 
than  their  par  value.  Nevertheless, 
so  to  do,  either  with  or  without  the 
sanction  of  said  act,  would  be  to 
accomplish  a  purpose  directly  vio- 
lative of  one  of  the  essential  condi- 
tions upon  which  the  constitutional 
approval  by  the  electors  of  said  city 
of  these  bond  issues  was  obtained, 
and  in  that  sense  a  fraud  would  be 
wrought  by  permitting  that  con- 
dition to  be  violated  by  the 
sale  of  these  bonds  below  par. 
For  this  reason  we  are  con- 
strained to  hold  tiiat  the  author- 
ization attempted  to  be  conferred 
upon  said  city  of  Los  Angeles  to  dis- 
pose of  the  unsold  portion  of  these 
bond  issues  for  less  than  their  par 
value,  by  the  Act  of  1921,  is  invalid, 
and  hence  that  the  plaintiffs  and  in- 
tervener in  these  actions  were  en- 
titled to  an  injunction  restraining 
such  attempted  or  threatened  sales. 

The  judgment  is  reversed. 

We  concur:  Waste,  J.;  Wilbur,  J.; 
Sloane,  J.;  Shurtleff,  J.;  Lennon,  J. 

Shaw,  Ch.  J.,  concurring: 
I  concur  in  the  foregong  opinion. 
I  wish  to  add,  however,  that,  in  my 
opinion,  the  vote  of  the  people,  by 
which  the  city  was  authorized  to 
sell  the  bonds  at  a  price  not  less 
than  par,  constituted  a  part,  and  a 
material  part,  of  the  contract  evi- 
denced by  the  bonds,  as  stated  in 
Merchants  Nat.  Bank  v.  Escondido 
Irrig.  Dist.  144  Cal.  329,  77  Pac. 
937.  The  city  is  the  nominal  ob- 
ligor or  promisor  on  the  bonds.'  It 
has  no  authority  to  make  the  prom- 
ise and  issue  the  bonds,  except  such 
as  it  obtained  by  this  vote,  and  that 
authority  was  conditioned  that  the 
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buyer  of  the  bonds,  the  promisee, 
should  pay  to  the  city  at  least  the 
par  value  as  the  consideration  there- 
of. The  real  payers  of  the  bonds 
are  the  people  who  pay  the  taxes 
levied  to  raise  the  fund  for  that  pur- 
pose. They  are,  under  the  consti- 
tutional scheme,  in  substance  and 
effect,  the  principals  whose  author- 
ity must  be  first  given  in  order  to 
authorize  their  agent,  the  city,  to 
make  the  contract.  This  authority, 
as  evidenced  by  the  records  of  the 
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election  at  which  the  authority  was 
given,  must  be  considered  as  a  part 
of  the  contract, — at  least,  to  the  ex- 
tent that  the  conditions  therein 
stated  cannot  be  disregarded  by  the 
city  in  selling  the  bonds,  or  by  the 
purchaser  at  the  sale,  and,  this  be- 
ing so,  it  necessarily  follows  that 
an  act  of  the  legislature  purporting 
to  authorize  a  disregard  thereof 
would,  if  valid,  impair  a  material 
portion  of  the  contractual  obliga- 
tion. 


ANNOTATION. 


Change  in  law  at  to  municipal  bonds  as  affecting  bonds  previously  authorized 

or  voted,  but  not  issued. 


The  few  cases  dealing  with  the  ef- 
fect of  a  chancre  in  the  law  as  to 
municipal  bonds,  made  after  a  bond 
issue  has  been  authorized  and  before 
the  issuance  of  the  bonds,  deal  with 
statutes  authorizing  a  sale  of  bonds 
below  par,  and  the  decisions  are  in 
accord  in  holding  that,  if  at  the  time 
of  the  authorizing  vote  a  sale  below 
par  is  forbidden,  a  statute  passed  be- 
fore the  bonds  are  issued,  permitting 
such  a  sale,  has  no  application  to  that 
bond  issue. 

Thus,  in  the  reported  case  (Peeby 
V.  Los  AUGELts,  ante,  1044),  a  statute 
permitting  mimicipal  bonds  to  be  sold 
sufficiently  below  par  to  bring  the  pur- 
chaser not  to  exceed  6  per  cent 
interest  is  held  to  be  inapplicable  to 
bonds  previously  authorized,  under  a 
statute  prohibiting  sale  below  par. 

In  Wallace  v.  Ball  (1921)  206  Ala. 
623,  88  So.  442,  a  very  similar  question 
was  passed  on.  The  existing  law  for- 
bade the  sale  of  municipal  bonds  be- 
low par,  and  the  following  question 
was  submitted  to  vote:  "Shall  the 
county  of  Jefferson,  Alabama,  issue 
bonds  to  the  amount  of  $5,000,000, 
bearing  interest  at  the  rate  of  5  per 
cent  per  annum,  for  the  purpose  of 
constructing  public  roads  in  said 
county?"  An  affirmative  vote  was 
had,  and  thereafter  a  statute  was 
passed  which  authorized  the  sale  be- 
low par  of  bonds  bearing  less  than  7 


per  cent  interest.  The  court  held  that 
the  statute  was  invalid  as  applied  to 
the  bonds  previously  authorized. 

So,  in  David  v.  Timon  (1916)  — 
Tex.  Civ.  App.  — ,  183  S.  W.  88,  it 
appeared  that  an  issue  of  drainage 
district  bonds  was  authorized  at  a 
time  when  the  statute  provided  that 
such  bonds  should  not  be  sold  for  less 
than  their  face  value  and  accrued  in- 
terest. Before  the  bonds  were  issued 
a  statute  was  passed,  permitting  their 
sale  at  90  per  cent  of  the  face  value 
and  interest.  The  court  said:  "The 
voters  of  the  drainage  district  had 
voted  bonds  under  a  law  which  se- 
.  cured  to  them  the  right  to  have  their 
bonds  sold  for  no  sum  under  their  face 
par  value,  and  that  valuable  right  was 
sought  to  be  impaired  by  a  law  which 
permitted  them  to  be  sold  at  90  per 
cent  of  their  par  value,  entailing  a 
loss  on  the  district  of  over  $15,000. 
This  is  a  substantial  vested  right  of 
which  they  cannot  be  deprived  by  a 
legislature.  As  hereinbefore  men- 
tioned, the  law  in  question  is  made  to 
bear  upon  those  districts  that  had  pre- 
viously provided  for  issuing  bonds, 
but  had  not  sold  them.  The  law  was. 
intended  to  be,  and  substantially 
states  that  it  was,  enacted  to  affect 
bonds  already  voted.  If  any  reason 
existed  for  the  former  law,  requiring 
that  bonds  should  not  be  sold  for  less 
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than  their  par  value,  and  for  the 
present  law,  declaring  the  same  thing 
as  to  all  other  bonds  except  those 
mentioned,  it  exists  in  regard  to  the 
districts  singled  out  for  legislative 
attack.  The  law  is  a  wholesome  and 
just  one,  which  prevents  the  exploita- 
tion of  the  people's  money,  and  saves 
them  from  the  burdens  of  taxation  for 
something  they  never  received.  Being 
good  for  one  district,  the  law  pro- 
hibiting the  sale  of  bonds  for  less  than 
par  value,  with  accrued  interest,  is 


good  for  them  all,  and  the  legislature 
has  no  authority  to  impair  or  destroy 
this  vested  right." 

The  cases,  several  of  which  are 
cited  in  the  reported  case  (Peeky  v. 
Los  AnCXLES,  ante,  1044),  holding  that 
the  council  or  other  body  charged  with 
'  the  issue  of  bonds  cannot  add  to  or  de- 
tract from  the  terms  of  the  submission 
to  vote,  on  which  the  bonds  were 
authorized,  are  not  considered  as 
within  the  scope  of  this  discussion. 

W.  A.  S. 


JOHN  SEATON,  Plff.  in  Err., 

V. 

STATE  OF  NEBRASKA. 

ITebra^Mt  Supreme  Court  —  October  14,  1091. 

(—  Neb.  — ,  184  N.  W.  890.) 

Jniy  —-  competency  —  trial  of  several  for  same  offoise. 

1.  Where  two  or  more  persons  are  jointly  indicted  or  informed  against 
for  tiie  commission  of  a  single  offense,  and  sever  in  their  trials,  jurors 
who  sat  in  the  trial  of  one  are  thereby  disqualified  to  sit  in  the  trial  of 
another. 

[See  note  on  this  question  heginmng  on  page  1065.] 


Continuance  —  sufficiency  of  affidavit. 

2.  Defendant's  motion  and  affidavit 
for  a  continuance  on  the  ground  of 
the  absence  of  a  material  witness,  or 
for  time  to  take  his  testimony,  exam- 
ined, and  held  insufficient. 

[See  6  R.  C.  L.  656  et  seq.;  2  R.  C. 
L.  Supp.  155.]  

Headnotes  by  Allen,  Dist.  J. 


Trial  —  competency  of  veniremen  — 

how  questioned. 

S.  The  question  of  the  competency 
of  a  venireman  to  sit  in  the  trial  of 
a  criminal  case  cannot  be  raised  by 
a  motion  for  a  continuance. 


Ebkob  to  the  District  Court  for  Otoe  County  (Begley,  J.)  to  review  a 
judgment  convicting  defendant  of  burglary.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  D.  W.  Livingston,  for  plaintiff     jury  amounts  to  a  denial  of  a  fair 
in  error: 

A  defendant  charged  with  a  felony 
is  entitled  to  a  fair  trial  before  a  fair 
and  impartial  jury,  and  where  a  code- 
f endant  charged  with  the  same  crime, 
'  in  the  same  information,  upon  sub- 
stantially the  s&me  evidence,  has  been 
tried  by  twelve  of  the  twenty-four 
jurors  constituting  the  panel,  two 
the  defendant  to  be  tried  by  such 
days  before,  such  jury  is  disqualified, 
and  the  action  of  the  court  in  forcing 


jury  amounts  to  a  denial  of  a 
trial. 

People  V.  Mol,  187  Mich.  692,  68 
L.R.A.  871,  100  N.  W.  913,  4  Ann.  Cas. 
960;  Scott  V.  McDonald,  88  6a.  28,  9 
S.  E.  770;  Hester  v.  Chambers,  84 
Mich.  562,  48  N.  W.  152;  French  v. 
State,  85  Wis.  400,  21  LJI.A.  402.  39 
Am.  St.  Rep.  855,  55  N.  W.  566,  9  Am. 
Crim.  Cas.  348;  Weeks  v.  Medler,  20 
Kan.  57;  People  v.  Troy,  96  Mich.  530, 
56  N.  W.  102;  Brown  v.  State,  104  Ga. 
736,  30  S.  E.  951;  Gilmore  v.  State,  87 
Tex.  Crim.  Rep.  81,  38  S.  W.  787;  Wick- 
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ara  v.  state,  109  Ala.  45,  19  So.  491; 
Boutcher  v.  State,  4  Okla.  Crim.  Rep. 
576,  111  Pac.  1006,  112  Pac.  762; 
Priestly  v.  State,  19  Ariz.  371,  3 
A.L.R.  1201,  171  Pac.  137;  Cowan  v. 
State,  22  Neb.  524,  35  N.  W.  405; 
Marion  v.  State,  20  Neb.  237,  67  Am. 
Rep.  825,  29  N.  W.  911;  Carroll  v. 
State,  6  Neb.  81,  2  Am.  Crim.  Rep.  424; 
Smith  V.  State,  5  Neb.  182;  Curry  v. 
State,  4  Neb.  548:  Flege  v.  State,  93 
Neb.  611,  47  L.BLA.(N.S.)  1106,  142 
N.  W.  276. 

Messrs.  Clarence  A.  Davis,  Attorney 
General,  and  Jackson  B.  Chase,  Assist- 
ant Attorney  General,  for  the  State: 
The  application  for  a  continuance 
is  addressed  to  the  sound  legal  dis- 
cretion of  the  court,  and  error  does 
not  lie  unless  there  has  been  a  clear 
abuse  of  discretion  by  the  court  in 
grantingr  or  refusing  such  application. 
Harrington  v.  Hedlund,  89  Neb.  272, 
131  N.  W.  212;  Smith  v.  State,  4  Neb. 
277;  Dinsmore  v.  State,  61  Neb.  418, 
85  N.  W.  445;  Kramer  v.  Weigand,  88 
Neb.  392,  129  N.  W.  543;  Becker  v. 
State,  91  Neb..  352,  136  N.  W.  17; 
Lovato  T.  New  Mexico,  242  U.  S.  199, 
61  L.  ed.  244,  37  Sup.  Ct.  Rep.  107; 
State  V.  Conner,  107  Wash.  571,  182 
Pac  602. 

The  court  acted  without  error  in 
overruling  defendant's  •  motion  for  a 
continuance,  which  was  based  on  the 
ground  that  a  material  witness  was 
absent. 

Hanks  V.  State,  88  Neb.  464,  129  N. 
W.  1011;  Tatum  v.  State,  61  Neb.  229, 
85  N.  W.  40;  Krause  v.  State,  88  Neb. 
47t,  129  N.  W.  1020,  Ann.  Cas.  1912B, 
TSS.;  People  v.  Browne,  189  N.  Y.  528, 
82-N.'E.  1130;  People  v.  Donaldson, 
2b5  m:  19,  99  N.  E.  62,  Ann;  Cas. 
191«0,  90;  People  v.  Allen,  37  Cal. «, 
ApprlSO,  174  Pac.  374;  State  v^  Pell, 
140  Iowa^.656.  119  N.  W.  164;  Owens 
V.  State,  110  Ga.  292,  34  S.  E.  1015. 

It-  wad  not  error  for  the  court  to 
permit  several  jurors  who  had  served 
op. William  Holmes's  jury  to  serve  also 
on  defendant's  jury. 

Chi^iton  Plow  Co.  v.  Deusch,  16 
Ne{).  3*4,  20  N*.  W.  268;  People  v.  Betts, 
94  Mich.  642,  54  N.  W.  487;  State  v. 
Williams,  31  S.  C.  238,  9  S.  E.  853; 
Stat6  V.  Philpot,  97  Iowa,  365,  66  N. 
W.  730;  Thomas  v.  State,  36  Tex.  315; 
State  V.  Wr*n,  121  La,  66,  46  So.  99; 
SUti»v.  Ivy,  —  Mo.  — ,  192  S.  W.  737; 
Fldteher  v.  €om>  10»  Va.  840,  56  S.  El. 
149',  State"  V.  Austin,  83  Wash.  444, 
,19  A.L.R.— 67. 


145  l-ac.  451;  Jjyrd  v.  State,  72  Tex. 
Crim.  Rep.  265,  162  S.  W.  363. 

Except  when  covered  by  the  stat- 
utes, all  questions  regarding  the  qual- 
ifications of  a  juror  are  to  be  decided 
in  the  sound  discretion  of  the  court. 

Granite  State  F.  Ins.  Co.  v.  Buck- 
staff  Bros.  Mfg.  Co.  53  Neb.  123,  73 
N.  W.  544;  Ward  v.  State,  58  Neb.  719, 
79  N.  W.  725;  Bemis  v.  Omaha,  81 
Neb.  352,  116  N.  W.  31 ;  State  v.  Bart- 
ley,  56  Neb.  810,  77  N.  W.  438;  Reyn- 
olds V.  United  States,  98  U.  S.  145,  25 
L.  ed.  244;  Connors  v.  United  States, 
158  U.  S.  408,  39  L.  ed.  1033,  15  Sup. 
Ct.  Rep.  951;  Whitcomb  v.  State,  102 
Neb.  236,  166  N.  W.  553;  Bridges  v. 
State,  80  Neb.  91,  113  N.  W.  1048; 
Grammer  v.  State,  103  Neb.  325,  172 
N.  W.  41,  174  N.  W.  507;  Kansas  City 
L.  Ins.  Co.  V.  Elmore,  —  Tsx.  Civ.  App. 
— ,  226  S.  W.  709. 

AUen,  District  Judge,  delivered 
the  opinion  of  the  court: 

May  7,  1920,  about  2:30  A.  M. 
the  residence  of  Edwin  A.  Duff,  in 
Nebraska  City,  was  burglarized, 
and  the  plaintiff  in  error,  herein 
called  the  defendant,  and  one  Wil- 
liam Holmes,  were  arrested  as  par- 
ticipants therein.  June  4, 1920,  the 
county  attorney  filed  an  information 
in  the  district  court  for  Otoe  county 
against  "John  Seaton,  William 
Holmes,  John  Doe,  real  and  true 
name  unknown,  John  Stiles,  real 
and  true  name  unknown,  Richard 
Boe,  real  and  true  name  unknown," 
chiarging  them  with  having  jointly 
committed  the  offense,  and  the  de- 
fendant and  Holmes  entered  pleas 
of  not  guilty,  the  other  defendants 
not  being  apprehended.  The  de- 
fendant and  Holmes  severed  in  their 
trials,  Holmes's  trial  being  conclud- 
ed September  16,  1920,  and  the  de- 
fendant was  tried  and  found  guilty 
on  the  same  day,  the  iury- consist- 
ing of  Henry  Reese,  James  HAeek, 
William  Ottens,  Ed  South,  Mike 
Roddy,  J.  H.  Carlson,  R,  R.  Booth, 
Richard  Arends,  AI.  Patten,  George 
Ross,  G.  C.  Heck,  and  Ed  Smallfoot. 
Before  the  jury  were,  impanelcid,  the 
defendant  filed  a  motion  for  a  Con- 
tinuance to  the  next  term,,  because 
of  the  absence  of  SchuU,  said  to  be 
a. material  witness  for  the  defend- 
ant, but  thcin  in  South  Dakotti, :4nd 


because  Holmes  had  been  tried  by 
twelve  of  the  panel  summoned  for 
the  term,  twenty-three  of  whom 
were  present,  while  the  other  eleven 
were  in  court  and  listened  to  the 
trial,  which  he  claims  rendered  them 
incompetent  to  try  him.  The  sub- 
stance of  that  part  of  the  defend- 
ant's affidavit  which  was  filed  in 
support  of  his  motion  respecting 
Schull's  absence  is  to  the  effect  that 
he  was  then  at  an  unknown  place 
in  South  Dakota,  but,  "if  present, 
would  testify  that  this  defendant 
was  hired  by  him  on  the  evening 
of  May  6th  to  drive  him,  the  said 
Schull,  in  an  automobile  to  Nebras- 
ka City,  which  the  said  defendant 
did;  that  the  business  of  the  said 
Schull  at  Nebraska  City  was  not 
made  known  to  this  defendant ;  that, 
if  the  said  Schull  had  anjrthing  to 
do  with  the  alleged  burglary,  this 
defendant  had  absolutely  no  kjiowl- 
edge  of  that  fact;"  and  "that  he  has 
made  diligent  search  and  effort  to 
locate  the  said  witness,  Schull ;  that 
the  best  information  he  can  get  with 
reference  to  his  whereabouts  is  that 
the  said  Schull  is  working  with  a 
threshing  crew  in  South  Dakota, 
but  just  where,  or  with  whom,  in 
said  state,  he  has  been  unable  to 
learn;  that  he  expects  and  intends 
to  locate  the  said  Schull,  and  have 
his  testimony  for  use  upon  the  trial 
of  this  case  at  the  next  term  of  this 
court." 

In  so  far  as  a  continuance  was 
sought  on  account  of  Schull's  ab- 
ro„.inn..ce-  se^ce,  We  think  the 
■noiciener  o<        affidavit  was  insuf- 

«mdavlt.  ^^jgj^^         j^    j^jjg    ^ 

show  that  the  defendant  was  igno- 
rant of  any  other  person  or  persons 
within  the  jurisdiction  of  the  court 
by  whom  the  same  facts  could  be 
proved.  The  statement  that  Schull 
hired  the  defendant  to  drive  him  to 
Nebraska  City,  but  that  his  busi- 
ness there  was  not  made  known  to 
the  defendant,  and  that,  if  Schull 
had  anything  to  do  with  the  alleged 
burglary,  the  defendant  had  no 
knowledge  of  it,  has  no  bearing  on 
the  case.  The  defendant  does  not 
negative  the  charge  that  he  commit- 


ted or  participated  in  the  commis- 
sion of  the  crime.  Instead  of  stating 
in  general  terms  that  he  had  made 
diligent  search  and  effort  to  locate 
Schull,  he  should  have  set  out  the 
facts,  so  that  the  court  could  deter- 
mine whether  he  was  diligent  or 
not.  When  charged  with  the  of- 
fense, he  should  have  taken  prompt 
steps  to  secure  Schull's  presence  at 
the  trial,  or  to  talce  his  deposition, 
if  his  presence  could  not  be  ob- 
tained; but  he  did  not  do  so.  He 
could  not  wait  until  the  last  moment, 
and  expect  the  court  to  grant  a  con- 
tinuance on  the  showing  made.  Re- 
specting that  part  of  the  affidavit 
for  a  continuance  on  the  ground 
that  nine  of  the  jurors  who  sat  in 
the  trial  of  Holmes,  and  were  re- 
tained in  the  trial  of  the  defendant, 
were,  by  reason  of  that  fact,  inc(»n- 
petent,   it  is   suffi-  _ 

cient  to  say  that  it  compptmr^  of 
afforded  no  ground  j;"i«^"57'""' 
for  a  continuance. 
Humphries  v.  State,  100  Ga.  260, 
28  S.  E.  25.     If  these  jurors  were 
disqualified,  a  motion  to  discharge 
them  and  to  summon  others  under 
§    9106,    Rev.    Stat.    1913,    would 
probably  have  been  sustained;  bat. 
as  the  defendant  tnlly  presented  and 
preserved  the  question  in  his  chal- 
lenges, the  denial  of  his  motion  was 
without  prejudice. 

Having  disposed  of  the  defend- 
ant's application  for  a  continuance, 
we  turn  to  a  more  difficult  question 
raised  by  his  fourth  assignment  of 
error  in  these  words:  "The  court 
erred  in  forcing  the  plaintiff  in  er- 
ror to  be  tried  by  the  same  jur>- 
who  had  tried  one  of  his  codefend- 
ants  upon  substantially  the  same 
testimony." 

The  list  from  which  the  jury  were 
selected,  consisted  of  twenty-three 
names,  of  which  three* were  excused 
for  cause,  the  defendant  challenged 
six  peremptorily  and  the  state  one, 
and  one  was  probably  excused  by 
the  court  itself,  leaving  thirteen, 
nine  of  whom,  Ottens,  South,  Roddy, 
Booth,  Carlson,  Arends,  Patten. 
Roos,  and  Smallfoot  had  served  in 
the  Holmes  trial.    Smallfoot,  being 


(—  Neh.  — , 

called  after  the  defendant  had  ex- 
hausted his  peremptory  challenges, 
was  retained  over  the  defendant's 
objection.  It  is  evident  that,  when 
the  panel  was  completed  in  the 
Holmes  trial,  the  name  slips  were 
replaced  in  the  receptacle  contain- 
ing the  names  of  veniremen  who 
had  appeared,  and,  when  the  clerk 
drew  for  the  defendant's  trial,  they 
were  taken  therefrom. 

The  information  charges  in  apt 
language  that  the  defendants  named 
jointly  burglarized  the  house  of  Mr. 
Duff,  and  the  state  claims  that 
Holmes  and  the  defendant  were  of 
the  number.  The  identical  transac- 
tion, the  single  corpus  delicti,  the 
body  or  essence  of  the  crime  in  the 
Holmes  trial,  is  the  foundation  of 
the  defendant's  trial.  The  testi- 
mony tends  to  show  that  the  persons 
engaged  in  the  burglary  stopped 
near  the  Duff  home,  and,  while  some 
were  ransacking  the  house,  the  de- 
fendant and  another  stood  as  an 
armed  guard.  Each  of  the  nine 
jurors  stated  on  his  voir  dire  exami- 
nation that  he  had  served  on  the 
Holmes  panel;  that  he  had  not 
formed  or  expressed  an  opinion  as 
to  the  defendant's  guilt  or  inno- 
cence, and  believed  that  he  could  try 
the  defendant  fairly  and  impar- 
tially, and  give  him  the  benefit  of 
any  reasonsJble  doubt  in  the  case. 
It  is  urged  that,  by  reason  of  their 
service  on  the  Holmes  jury,  these 
gentlemen  were  disqualified  to  sit 
in  the  trial  of  the  defendant.  In 
our  judgment,  it  was  impossible  to 
separate  the  defendant  from  Holmes 
in  the  commission  of  the  crime,  and 
it  is  inconceivable  that  Holmes  could 
have  been  tried  without  proving  the 
corpus  delicti  necessary  to  be  proved 
in  this  trial,  and  the  evidence  in  the 
Holmes  trial  must,  of  necessity, — to 
that  extent,  at  least, — have  been  the 
same  on  the  trial  of  the  defendant. 
The  witnesses  for  the  state  on  the 
Holmes  trial,  to  wit,  Mrs.  Frank 
Chapin,  R.  H.  Ficher,  Edwin  A. 
Duff,  Jess  Palmer,  and  Paul  Jessen, 
were  witnesses  for  the  state  on  the 
trial  of  the  defendant.  It  is  possi- 
ble, but  not  probable,  that  Holmes 
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was  tried  without  the  name  of  the 
defendant  being  mentioned  in  con- 
nection with  the  offense,  although 
Ottens,  South,  Roddy,  Booth,  Carl- 
son, Arends,  Patten,  and  Smallfoot 
remember  the  substance  of  the  testi- 
mony in  that  trial,  and  South, 
Carlson,  Arends,  Patten,  and  Small- 
foot  recollected  that  the  prose- 
cuting attorney  and  some  of  the  wit- 
nesses mentioned  the  name  of  the 
defendant. 

In  §  11,  art.  1,  of  the  Constitu- 
tion, it  is  provided  that  one  charged 
with  a  crime  is  entitled  to  "a  speedy 
public  trial  by  an  impartial  jury," 
which  provision  is  to  be  construed 
with  subd.  2,  §  9109,  Rev.  Stat.  1913, 
which  provides,  inter  alia,  that,  if 
a  proposed  jurjnnan  "has  formed 
or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused," 
he  may  be  challenged  for  that  rea- 
son.   Curry  v.  State,  5  Neb.  412. 

The  trial  by  jury  took  on  a  divine 
hue  when  the  "sworn  twelve"  were 
chosen  in  memory  of  the  twelve 
Apostles  on  the  twelve  thrones,  the 
twelve  tribes  of  Israel,  the  twelve 
patriarchs,  and  the  twelve  officers 
of  Solomon.  The  right  was  wrested 
from  King  John  at  Runnymede  in 
1215,  and  incorporated  in  Magna 
Charta  and  subsequent  revisions 
thereof,  but  it  was  denied  for  many 
centuries  by  his  successors.  It  was 
transplanted  to  the  United  States 
by  the  Pilgrims,  and,  when  not  re- 
fused by  royal  governors,  was  the 
settled  practice  of  the  colonies.  It 
found  lodgment  in  the  Declaration 
of  Rights  of  the  first  Congress  in 
1774,  and  in  the  Declaration  of  In- 
dependence in  1776.  It  was  guaran- 
teed by  the  ordinance  for  the  gov- 
ernment of  the  Northwest  Territory 
in  1787.  It  was  insisted  on  in  the 
ratifying  conventions  of  the  respec- 
tive states.  It  was  written  in  the 
6th  Amendment  of  the  Constitution 
of  the  United  States  that,  "in  all 
criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial 
jury,"  and  it  is  embedded  in  the 
Constitution  of  every  state  of  the 
Union.    The  struggle  for  its  recog- 
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nition  and  preservation  was  long, 
bitter,  and  sometimes  bloody.  It 
has  been  a  safe  refuge  against  the 
invasion  of  an  aggressive  and  arbi- 
trary power  on  the  one  hand,  and 
a  sometimes  turbulent  populace  on 
the  other.  Speaking  of  its  sancity, 
Mr.  Sedgwick,  in  his  work  on  Statu- 
tory &  Constitutional  Law,  2d  ed. 
482,  says:  "The  trial  by  jury  is 
very  dear'  to  the  race  to  which  we 
belong.  There  can  hardly  be  named 
any  institution  which  has  survived 
so  many  changes  or  existed  under 
such  various  forms  of  government. 
.  .  .  When  this  country  threw 
off  the  government  of  England,  the 
passionate  attachment  of  our  peo- 
ple to  this  form  of  procedure  was 
repeatedly  and  energeticidly  de- 
clared ,*  and  the  Constitution  of  the 
youngest  state  of  the  American  con- 
federacy adopts  the  trial  by  jury 
as  a  part  of  its  fundamental  law. 
Springing  up  under  the  feudal  des- 
potism of  the  Plantagenets,  it  has 
survived  alike  their  rule,  that  of  the 
house  of  Tudor  and  of  the  house  of 
Stuart,  and  now  flourishes  with  all 
its  original  vigor  under  the  mildest 
and  wisest  form  of  monarchy  of 
which  history  makes  mention ;  while 
during  the  same  period,  transplant- 
ed to  a  different  hemisphere,  it  has 
struck  deep  its  roots  into  the  new 
soil,  and  is,  perhaps,  the  most  cher- 
ished institution  of  the  greatest 
exemplar  of  free  and  intelligent  gov- 
ernment that  the  world  has  ever 
seen." 

President  Jefferson,  in  his  first 
inaugural  address  in  1804,  speaks 
of  "trial  by  juries  impartially  se- 
lected" as  one  of  the  blessings  of 
the  American  people.  Mr.  Hume 
in  his  history  speaks  of  it  as  "an 
institution  admirable  in  itself,  and 
the  best  calculated  for  the  preserva- 
tion of  liberty  and  the  administra- 
tion of  justice  that  ever  was  devised 
by  the  wit  of  man." 

Mr.  Starkie  says  in  his  work  on 
Evidence,  l.Oth  ed.  p.  9 :  "It  is  ob- 
vious that  the  ,  experience  which 
would  best  enable  those  whose  duty 
it  is  to  decide  on  matters  of  fact 
arising  out  of  the  concerns  and  deal- 


ings of  society,  to  discharge  that 
duty,  must  be  that  which  results, 
and  which  can  only  result,  from  an 
intimate  intercourse  with  society, 
and  an  actual  knowledge  of  the  hab- 
its and  dealings  of  mankind;  and 
that  the  reasoning  faculties  best 
adapted  to  apply  such  knowledge 
and  experience  to  the  best  advan- 
tage in  the  investigation  of  a  doubt- 
ful state  of  facts  are  the  natural 
powers  of  strong  and  vigorous 
minds,  imencumbered  and  unfet- 
tered by  the  technical  and  artificial 
rules  by  which  permanent  tribunals 
would  be  apt  to  regulate  their  de- 
cisions. Nor  is  the  trial  by  jury 
less  recommended  by  considerations 
of  extrinsic  policy.  It  constitutes 
the  strongest  security  to  the  liber- 
ties of  the  people  that  human  sagac- 
ity can  devise ;  for,  in  effect,  it  con- 
fides the  keeping  and  guardianship 
of  their  liberties  to  those  whose  in- 
terest it  is  to  preserve  them  invio- 
late; and  any  temptation  to  mis- 
apply so  great  an  authority  for 
unworthy  purposes,  which  might 
sway  a  permanent  tribunal,  can 
have  no  influence  when  intrusted  to 
the  mass  of  the  people,  to  be  exer- 
cised by  particular  individuals  but 
occasionally." 

And  Sir  William  Blackstone  says 
in  4  Blackstone  (Jones,  1916)  § 
395 :  "The  antiquity  and  excell^ice 
of  this  trial  for  the  setting  of  civil 
property  has  before  been  explained 
at  large.  And  it  will  hold  much 
stronger  in  criminal  cases;  since, 
in  times  of  difficulty  and  danger, 
more  is  to  be  apprehended  from  the 
violence  and  partiality  of  judges 
appointed  by  the  Crown,  in  suits 
between  the  King  and  the  subject, 
than  in  disputes  between  one  indi- 
vidual and  another  to  settle  the 
metes  and  boundaries  of  private 
property.  Our  law  has,  therefore, 
wisely  placed  this  strong  and  two- 
fold barrier,  of  a  presentment  and 
a  trial  by  jury,  between  the  liber- 
ties of  the  people  and  the  preroga- 
tive of  the  Crown.  It  was  necessary 
for  preserving  the  admirable  bal- 
ance of  our  Constitution  to  vest  the 
executive  power  of  the  laws  in  the 
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Prince,  and  yet  this  power  might  be 
dangerous  and  destructive  to  that 
very  Constitution,  if  exerted  without 
check  or  control  by  justices  of  oyer 
and  terminer  occasionally  named  by 
the  Crown,  who  might  then,  as  in 
France  or  Turkey,  imprison,  des- 
patch, or  exile  any  man  that  was 
obnoxious  to  the  government,  by  an 
instant  declaration  that  such  is  their 
will  and  pleasbre.  But  the  found- 
ers of  the  English  laws  have,  with 
excellent  forecast,  contrived  that  no 
man  should  be  called  to  answer  to 
the  King  for  any  capital  crime  un- 
less upon  the  preparatory  accusa- 
tion of  twelve  or  more  of  his  fellow 
subjects,  the«  grand  jury,  and  that 
the  truth  of  every  accusation,  wheth- 
er preferred  in  the  shape  of  indict- 
ment, information,  or  appeal,  should 
afterwards  be  confirmed  by  the 
unanimous  suffrage  of  twelve  of  his 
equals  and  neighbors,  indifferently 
chosen  and  superior  to  all  suspi- 
cion. So  that  the  liberties  of  Eng- 
land cannot  but  subsist  so  long  as 
this  palladium  remains  sacred  and 
inviolate,  not  only  from  all  open 
attacks  (which  none  will  be  so 
hardy  as  to. make) ,  but  also  from  all 
secret  machinations  which  may 
sap  and  undermine  it,  by  introduc- 
ing new  and  arbitrary  methods  of 
trial  by  justices  of  the  peace,  com- 
missioners of  the  revenue,  and 
courts  of  conscience.  And  however 
convenient  these  may  appear  at  first 
(as  doubtless  all  arbitrary  powers, 
well  executed,  are  the  most  conven- 
ient), yet  let  it  be  again  remem- 
bered that  delays  and  little  incon- 
veniences in  the  forms  of  justice 
are  the  price  that  all  free  nations 
must  pay  for  their  liberty  in.  more 
substantial  matters;  that  these  in- 
roads upon  this  sacred  bulwark  of 
the  nation  are  fundamentally  oppo- 
site to  the  spirit  of  our  Constitu- 
tion; and  that,-  though  begun  in 
trifles,  the  precedent  may  grad- 
ually increase  and  spread,  to  the 
utter  disuse  of  juries  in  questions 
of  the  most  momentous  concern. 
What  was  said  of  juries  in  general, 
and  the  trial  thereby  in  civil  cases, 
will  greatly  shorten  our  present  re- 
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marks  with  regard  to  the  trial  of 
criminal  suits,  indictments,  informa- 
tions, and  appeals;  which  trial  I 
shall  consider  in  the  same  method 
that  I  did  the  former,  by  following 
the  order  and  course  of  the  proceed- 
ings themselves  as  the  most  clear 
and  perspicuous  way  of  treating  it." 
In  respedi'of  the  qualifications  of 
a  juror,  Mr.  Bishop,  who  is  confess- 
edly one  of  the  ablest  and  most 
thoughtful  writers  on  the  criminal 
law  of  this  country,  in  1  Bishop, 
Criminal  Procedure,  §  910,  has  this 
to  say :  "The  true  view  would  seem 
to  be  that,  since  the  law  presumes 
every  man  to  be  innocent  until  he 
is  by  judicial  evidence  proved  in  a 
court  of  justice  to  be  guilty,  and 
since  the  burden  is  on  the  prosecut- 
ing power  to  make  the  guilt  appear 
affirmatively  by  proofs  produced  at 
the  trial,  if  a  man  leaps  in  advance 
of  the  law,  and  settles  in  his  own 
mind  the  question  of  guilt  against 
the  prisoner,  whether  by  reason  of 
of  what  he  has  read  or  heard,  or  by 
reason  of  an  inner  impulse  which 
condemns  before  it  hears,  he  is  not 
a  fit  person  to  be  a  juror  in  the 
cause;  for  his  mind,  which  ought  at 
least  to  be  a  blank  on  which  the  evi- 
dence might  write  ite  conclusions,  is 
already  preoccupied.  It  is  vain  for 
a  man  to  say,  or  even  believe,  that 
he  can  judge  impartially  of  a  mat- 
ter which  he  has  already  determined. 
Human  nature,  a&  developed  in  the 
average  of  men,  does  not  permit 
this.  The  juror  is  to  hear,  and  then 
say  what  he  believes ;  but,  if  he  be- 
lieves before  hearing  that  only  which 
can  lawfully  affect  his  belief, — 
namely,  the  testimony  of  the  witness 
in  open  court, — he  is,  in  legal  rea- 
son, disqualified  to  hear  and  be 
swayed  by  the  testimony.  It  is  im- 
material, therefore,  whether  the 
belief  which  comes  not  according 
to  the  law  is  derived  from  rumor 
or  from  listening  to  statements  of  a 
more  reliable  sort.  Likewise,  if  the 
juror  has  not  expressed  his  belief, 
he  is  still  unfit,  though  the  expres- 
sion of  it  might  render  him  unfit  in 
a  yet  higher  degree.     Such  is  the 
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legal  reason  which  should  govern 
the  question." 

In  impaneling  the  jury  in  the 
great  case  of  United  States  v.  Burr, 
Fed.  Cas.  No.  14,693,  Chief  Jus- 
tice Marshall  observed :  "The  Chief 
Justice  observed  that  it  might  save 
some  altercation  if  the  court  were  to 
deliver  its  opinion  at  the  present 
time ;  that  it  was  certa.inly  one  of  the 
clearest  principles  of  natural  justice 
that  a  juryman  should  come  to  a 
trial  of  a  man  for  life  with  a  perfect 
freedom  from  previous  impressions ; 
that  it  was  clearly  the  duty  of  the 
court  to  obtain,  if  possible,  men 
free  from  such  bias;  but  that  if  it 
were  not  possible  from  the  very 
circumstances  of  the  case, — if  ru- 
mors had  reached  and  prepossessed 
their  judgments, — still  tiie  court  was 
bound  to  obtain  as  large  a  portion 
of  impartiality  as  possible ;  but  this 
was  not  more  a  principle  of  natural 
justice,  than  a  maxim  of  the  com- 
mon law  which  we  have  inherited 
from  our  forefathers ;  that  the  same 
right  was  secured  by  the  Constitu- 
tion of  the  United  States,  which  en- 
titles every  man  under  a  criminal 
prosecution  to  a  fair  trial  by  an 
impartial  jury.'  Can  it  be  said, 
however,  that  any  man  is  an  im- 
partial juryman  who  has  declared 
the  prisoner  to  be  guilty  and  to  have 
deserved  punishment?  If  it  be  said 
that  he  has  made  up  this  opinion, 
but  has  not  heard  the  testimony, 
such  an  excuse  only  makes  the  case 
worse ;  for,  if  the  man  has  decided' 
upon  insufficient  testimony,  it  mani- 
fests a  bias  that  completely  disquali- 
fies himself  from  the  functions  of  a 
jurjonan." 

And  Owen,  J.,  says  in  Scrib- 
ner  v.  State,  3  Okla.  Crim.  Rep.  601, 
604,  35  L.R.A.(N.S.)  985,  991,  108 
Pac,  422,  424,  quoting  from  John- 
son V.  State,  1  Okla.  Crim.  Rep.  321, 
343,  97  Pac.  1059,  1068,  18  Ann. 
Cas.  300:  "But  the  enumerated 
causes  of  challenge  in  the  statute 
are  not  exclusive  of  all  others  not 
enumerated.  When  the  juror  has 
any  opinion  as  to  the  guilt  of  the 
defendant,  it  matters  not  how  this 
opinion   was  formed;   the   closing 


paragraph  of  the  statute  provides 
that  it  must  appear  to  the  court  that 
the  juror  can  and  will  act  fairly 
and  impartially  in  the  case.  But, 
if  this  provision  was  not  in  the  stat- 
ute, we  would  be  forced  to  place  this 
construction  upon  the  first  part  of 
the  statute,  because  §  29  of  our  Con- 
stitution .  .  .  is  in  this  language: 
'In  all  criminal  prosecutions,  the 
accused  shall  have  the  right  to  a 
speedy  and  public  trial  by  an  im- 
partial jury.'  »  .  .  Any  statute 
which  would  even  tend  to  deprive 
a  defendant  of  a  trial  by  an  impar- 
tial jury  would  be  unconstitutional 
and  void.  Although  a  juror  may 
know  absolutely  nothipg  about  the 
facts  of  the  case,  and  may  not  have 
the  slightest  opinion  as  to  the  guilt 
of  the  defendant,  yet,  if  from  any 
cause,  or  upon  any  ground,  it  ap- 
pears to  the  trial  court  that  the 
juror  is  biased  or  prejudiced  against 
the  defendant,  it  cannot  be  said  that 
he  would  be  a  fair  and  impartial 
juror,  and  he  should  be  excluded 
from  the  jury;  otherwise,  the  Con- 
stitution of  the  state  would  be  dis- 
regarded and  trampled  upon.  The 
trial  court  should  resolve  all  doubts 
upon  this  matter  in  favor  of  the  de- 
fendant." 

In  2  Lieber,  Political  Ethics,  2d 
ed.  405,  the  learned  author  observes : 
"By  the  institution  of  the  jury  two 
great  ends,  the  one  of  liberty,  the 
other  of  the  administration  of  jus- 
tice, have  been  united,  namely,  di- 
rect participation  of  the  people  in 
the  dispensing  of  justice  and  the 
preventing  of  it  from  falling  en- 
tirely into  the  hands  of  the  execu- 
tive, or  of  a  separate  and  closed 
caste.  From  whatever  point  of  view 
we  may  examine  this  peculiar  in- 
stitution as  it  has  developed  itself 
in  the  Anglican  race — and  it  may 
be  viewed  in  a  great  many,  all  equal- 
ly important — ^it  will  always  appear 
that  the  citizen  cannot  act  in  any 
more  solemn  capacity  than  that  of 
a  juror ;  in  my  opinion,  in  no  capac- 
ity so  solemn  and  important.  So- 
ciety requires  the  state;  the  state 
acts  through  laws;  the  laws  are  the 
great  organs  of  human  socie^,  of 
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combined  reason;  and  now,  when 
the  very  moment  ultimately  arrives 
for  which  the  law  was  made,  when 
it  is  finally  to  be  applied  as  a  gen- 
eral rule  to  a  practical  and  concrete 
case,  when,  in  short,  the  abstract 
principle  is  to  be  realized  in  practi- 
cal life,  for  weal  or  woe,  for  the 
protection  of  some  or  the  punish- 
ment of  others,  all  this  is  in  a  great 
measure  left  to  the  juror — to  the 
citizen  taken  fresh  from  the  people. 
The  jurors,  therefore,  are  justly 
called  by  the  British  law  the  coun- 
try. There  is  a  deep  meaning  in 
this  expression,  as  it  has  grown  in 
the  course  of  centuries ;  for  the  jury 
truly  and  practically  represent 
the  country  to  the  person  that  is  to 
be  tried.  The  law  is  the  expression 
of  public  will,  and  the  jury  repre- 
sent the  jural  society,  in  judging 
whether,  in  the  given  case,  the  facts 
warrant  the  application  of  the  law. 
The  jury  represent  the  country,  not 
the  government;  they  judge  of  facts 
according  to  rules  and  laws,  indeed, 
but  also  with  the  feelings  of  living; 
men,  and  not  merely  as  if  they  rep- 
resented the  abstract  law  as  it 
is  written  down.  To  represent 
this  a  learned  judge  would  be  suf- 
ficient. The  jury  represents,  or 
rather  is,  whenever  faithful,  the 
living,  operating  law.  Indeed,  it 
may  justly  be  said  that,  though  for 
a  brief  time,  yet  for  this  brief  time, 
a  jury  represents  more  fully  and  en- 
tirely human  society  as  formed  into 
a  state,  with  its  great  objects,  than 
any  other  person  or  body  of  men, 
even  the  monarch's  person  not  ex- 
cepted. Not  that  I  mean  to  intimate 
the  idea  as  if,  on  this  account,  the 
jury  were  released  either  from  strict 
obedience  to  law  or  proper  advice. 
Even  though  they  were  the  very 
sovereign,  we  have  seen  on  a  previ- 
ous occasion  that  sovereignty  and 
absolute  power  are  very  different. 
On  the  contrary,  the  jury,  according 
to  the  essence  of  their  character, 
are  strictly  bound  by  the  law,  yet 
by  the  law  as  their  country  requires 
it,  or  must  be  supposed  to  require  it, 
applied  to  the  particular  and  prob- 
ably complex  case  before  them." 


Having  shown  that  a  jury  is,  un- 
der our  form  of  government,  indis- 
pensable in  the  administration  of  the 
criminal  law,  it  will  probably  be  ac- 
cepted as  a  truism  that  freedom 
from  bias  is  as  indispensable  in  that 
body  as  it  is  in  the  presiding  judge. 
We  cannot  have  two  kinds  of  juries, 
one  for  the  guilty  and'  another  for 
the  innocent,  as  every  defendant 
enters  upon  the  trial  with  the  pre- 
sumption •f  innocence  in  his  favor, 
which  continues  with  him  as  a  mat- 
ter of  evidence  until  such  time  as 
his  guilt  may  be  proved  beyond  a 
reasonable  doubt.  Garrison  v.  Peo- 
ple, 6  Neb.  274,  285 ;  Olive  v.  State, 
11  Neb.  1,  20,  7  N.  W.  444;  Long  v. 
State,  23  Neb.  33,  55,  36  N.  W.  310 ; 
Flege  V.  State,  90  Neb.  390,  133  N. 
W.  431.  Verdicts  can  be  set  aside 
and  new  trials  granted  in  both  civil 
and  criminal  cases,  except  a  verdict 
of  not  guilty  where  the  Constitution 
protects  the  accused  from  being 
"twice  put  in  jeopardy  for  the  same 
offense;"  and  a  verdict  of  acquittal 
of  a  guilty  person  has  met  with  the 
approval  of  no  less  a  jurist  than 
Lord  Mansfield.  2  Lieber,  Political 
Ethics,  2d  ed.  408. 

And  now  we  come  directly  to  the 
pivotal  question  in  the  case:  Were 
the  nine  jurymen  who  sat  in  the 
trial  of  Holmes,  jointly  informed 
against  with  the  defendant  and 
three  other  persons  for  the  com- 
mission of  a  single  offense,  qualified, 
over  objection,  to 
sit  in  the  trial  of  i!?mpetenor- 
the  defendant?   We  £i"i.^.*Slt"l 

.,,-  -TMi^  zor  Mime  oneifesc* 

thmk  not.  If  that 
were  true,  these  gentlemen  would 
be  eligible  as  jurjmien  in  the  sepa- 
rate trials  of  each  of  the  other  de- 
fendants. This  conclusion  is  sup- 
ported by  the  weight  of  authority 
and  the  better-considered  cases. 
Thus,  in  People  v.  Troy,  96  Mich. 
530,  56  N.W.  102,  it  is  said:  "We 
think,  however,  that  the  court  erred 
in  permitting  the  jurors  who  sat 
in  the  Flanders  Case  to  sit  in  the 
present.  The  facts  are  nearly  iden- 
tical, and  must  necessarily  have  all 
been  called  forth  in  the  Flanders 
trial.    The  jury  in  that  case  must 
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have  considered  them,  and  reached 
some  opinion  as  to  the  merits  of  the 
controversy  in  the  present  case. 
The  respondent  was  entitled  to  a 
fair  and  impartial  trial  by  an  im- 
partial jury,  who  had  no  precon- 
ceived opinions  of  his  guilt  or  in- 
nocence. We  are  aware  that  some 
English  and  American  authorities 
hold  that  jurors  who  have  sat  in 
one  case  are  not  disqualified  from 
sitting  in  a  case  against  another 
joint  respondent,  who  has  taken  a 
separate  trial,  and  involving  the 
same  state  of  facts.  We  are  not 
inclined  to  follow  that  doctrine. 
Where  the  issue  is  the  same  in  both 
cases,  it  is  but  fair  to  the  respond- 
ent that  he  have  another  panel  of 
jurors  to  try  his  cause.  For  this 
reason  the  verdict  must  be  set  aside, 
and  a  new  trial  ordered." 

So,  in  Priestly  v.  State,  19  Ariz. 
371,  377,  3  A.L.R.  1205,  171  Pac. 
139,  Chief  Justice  Franklin  says: 
"The  tendency  of  legislation  is  to 
increase  the  dignity  of  the  jury  and 
lessen  the  power  of  the  courts  to 
influence  or  control  their  verdicts. 
It  is  indispensable,  therefore,  to  the 
due  administration  of  the  law,  that 
this  important  right  be  carefully 
guarded.  No  higher  duty  rests  upon 
the  trial  judge  than  to  see  that  an 
unbiased,  unprejudiced,  and  impar- 
tial jury  should  in  every  case  be 
provided.  If  jurors  objectionable 
in  the  particulars  here  stated  are 
permitted  to  serve,  this  case  must 
become  a  precedent  for  others  sure 
to  follow,  and  thus  the  impairment 
of  the  right  will  insidiously  gain 
such  a  foothold  that  the  right  itself 
would  in  time  become  the  mere  echo 
of  a  voice,  a  shadow,  not  substance, 
and  as  'idle  as  a  painted  ship  upon 
a  painted  ocean.'  These  objection- 
able jurors  are  no  doubt  good  men 
and  representative  citizens,  perfect- 
ly conscientious  in  the  belief  they 
expressed  of  an  ability  to  be  indif- 
ferent between  the  state  and  the 
defendant,  notwithstanding  the 
knowledge  they  had  obtained  of  the 
facts  and  witnesses  in  a  court  of 
justice  where  they  had  sat  as  jurors 
and  given  their  verdict.  So,  too, 
the  action  of  the  learned  trial  judge. 


we  are  persuaded,  was  dictated  by 
a  proper  sense  of  propriety  and 
decorum.  But  the  weakness  and 
error  in  the  ruUng  lay  in  the  trial 
judge  having  that  confidence  in  the 
ability  of  the  jurors  to  be  entirely 
impartial  under  the  circumstances, 
which  confidence  the  jurors  had  ex- 
pressed, each  in  himself.  Having 
passed  upon  the  credibility  of  wit- 
nesses in  a  similar  case  upon  sub- 
stantially the  same  testimony,  and 
having  theretofore  -rendered  a  ver- 
dict on  their  oaths,  it  is  not  to  be 
believed  that  they  could  sit  upon 
this  case,  with  such  an  opinion  pre- 
viously formed,  without  it  influenc- 
ing their  action." 

And  in  McKay  v.  State,  6  Ga.  App. 
527,  65  S.  E.  306,  the  defendant  and 
one  Hickman  were  jointly  accused 
of  an  offense,  -but  severed  on  the 
trial.  Hickman  was  convicted,  and, 
on  the  defendant's  trial,  the  court 
permitted  the  state  to  ask  each  ju- 
ror, on  his  voir  dire  examination,  if 
he  had  formed  or  expressed  an  opin- 
ion as  to  the  guilt  of  the  defend- 
ant, and  four  stated  that  they  had 
and  eight  that  they  had  not  The 
court  discharged  the  four,  but  per- 
mitted the  eight  to  serve,  and  this 
ruling  was  assigned  as.  error.  In 
reversing  the  judgment,  Russell,  J., 
speaking  for  the  court,  said:  "In 
the  case  at  bar  it  plainly  appears 
that  the  two  offenses  do  involve  the 
same  transaction,  inasmuch  as  the 
two  defendants  were  jointly  ac- 
cused; and  it  further  appears  that 
the  other  defendant  had  been  con- 
victed. Jurors  should  go  into  the 
jury  box  entirely  free  from  even  a 
suspicion  of  having  prejudged  the 
defendant  or  formed  any  opinion 
upon  his  guilt;  and  where  a  juror 
has  participated  in  a  verdict  of 
guilty  against  another  person 
charged  with  the  same  offense, 
growing  out  of  the  same  transac- 
tion, and  necessarily,  to  some  ex- 
tent, depending  upon  the  same  evi- 
dence, he  has,  in  some  degree  at 
least,  prejudged  the  d^endant. 
See  Jacobs  v.  State,  1  Ga.  App.  519, 
57  S.  E.  1063,  wherein  this  court 
said :  'It  is  the  duty  of  a  trial  court 
to  see  that  defendants  in  criminal 
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cases  are  tried  by  a  jury  such  that 
not  even  the  suspicion  of  bias  (lean> 
ing)  or  prejudice  (prejudgment) 
can  attach  to  any  member  there- 
of.' Unless  the  jury  be  absolutely 
impartial,  the  jury  system  becomes 
an  'awkward  instrument  of  justice/ 
and  the-  constitutional  guaranty  that 
'every  person  charged  with  an  of- 
fense against  the  laws  of  this  state 
.  .  .  shall  have  a  public  and  speedy 
trial  by  an  impartial  jury*  .  .  . 
is  worthless." 

This  rule  is  recognized  in  17 
Standard  Proc.  84,7:  "A  juror,"  it 
is  -said,  "is  incompetent  where  he 
has  sat  on  the  jury  that  tried  an- 
other jointly  indicted  defendant, 
even  though  he  says  he  has  formed 
no  opinion,  and  can  try  defendant 
Impartially." 


To  the  same  effect,  see  §  9106, 
Rev.  Stat.  1913;  United  States  v. 
Smith,  Fed.  Cas.  No.  16,342b;  Peo- 
pie  V.  Mol,  137  Mich.  692,  68  L.RJL 
871,  100  N.  W.  913,  4  Ann.  Cas. 
960;  Bums  v.  State,  146  Wis.  373, 
140  Am.  St.  Rep.  1081,  128  N.  W. 
987;  Scribner  v.  State,  36  L.RJ^. 
(N.S.)  986,  and  note  (3  Okla.  Crim. 
Rep.  601,  108  Pac  422) ;  note  to 
Priestly  v.  State,  8  A.L.R.  1201; 
24  Cyc.  278,  279. 

We  hold  that  this  case  presents 
an  instance  of  implied  bias,  and 
that  the  learned  trial  judge  erred 
in  denying  the  defendant's  chal- 
lenges to  the  jurors  who  sat  in  the 
Holmes  trial.  The  judgment  of  the 
District  Court  is  therefore  reversed, 
and  the  cause  remanded  for  a  new 
trial. 


ANNOTATION. 

SttHng  as  jaror  m  trial  of  one  person  as  disqiialification  to  serve  as  jnror  bk 
trial  of  another  person  for  o£Fense  based  on  same  transaction. 


Blajorlty  r«l«. 

According  to  the  weight  of  author- 
ity, a  person  who  has  served  as  a 
juror  in  a  criminal  case  is  not  quali- 
fied to  sit  as  a  juror  on  the  subsequent 
separate  trial  of  another  person, 
charged  with  an  offense  based  on  the 
same  transaction.  This  rule  seems  to 
be  founded  on  the  principle  that  a 
juror  who  has  heard  and  rendered  a 
verdict  in  the  first  trial  must  neces- 
sarily have  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused,  and 
therefore  cannot  be  said  to  be  impar- 
tial. 

United  States.  —  United  States  v. 
Smith  (1806)  Fed.  Cas.  No.  16,342b. 
Ck>mpare  United  States  v.  Wilson 
(1830)  Baldw.  78,  Fed.  Cas.  No.  16,- 
730. 

Alabama.— Wickard  v.  State  (1895) 
109  Ala.  45, 19  So.  491 ;  Stover  v.  State 
(1920)  204  Ala.  311,  85  So.  393.  Com- 
pare Wesley  v.  State  (1878)  61  Ala. 
282. 

Georgia.— Brown  v.  State  (1898) 
104  Ga.  786,  30  S.  E.  951;  McKay  v. 
State  (1909)  6  Ga.  App.  527,  65  S.  E. 
306;  Smith  v.  State  (1915)  16  Ga.  App. 
299,  85  S.  E.  207.    See  also  Wells  v. 


State  (1897)  102  Ga.  658,  29  S.  E.  442; 
Lewis  v.  State  (1903)  118  Ga.  803,  45 
S.  E.  602.  Compare  Schnell  v.  State 
(1893)  92  Ga.  459,  17  S.  E,  966;  Hum- 
phries V.  State  (1896)  100  Ga.  260,  28 
S.  E.  25;  Turner  v.  State  (1901)  114 
Ga.  421,  40  S.  E.  308. 

Iowa.— See  State  v.  Sheeley  (1863) 
15  Iowa,  404. 

Kansas.  —  See  State  v.  Hammon 
(Idll)  84  Kan.  137,  113  Pac.  418. 

Michigan.— People  v.  Troy  (1893) 
96  Mich.  530,  56  N.  W.  102;  People  v. 
Mol  (1904)  137  Mich.  692,  68  L.R.A. 
871,  100  N.  W.  913,  4  Ann.  Cas.  960. 

Nebraska.  —  See  the  reported  case 
(Seaton  v.  State,  ante,  1056). 

Pennsylvania.  —  Com.  v.  Vitale 
(1915)  250  Pa.  552,  95  Atl.  724. 

Texas. — Dunn  v.  State  (1880)  7  Tex. 
App.  600;  Jacobs  v.  State  (1880)  9 
Tex,  App.  278;  Willis  v.  State  (1880) 
9  Tex.  App.  297;  Obenchain  v.  State 
(1896)  85  Tex.  Crim.  Rep.  490,  84  S. 
W.  278;  Sessions  v.  State  (1897)  87 
Tex.  Crim.  Rep.  58,  88  S.  W.  605; 
Clark  V.  State  (1903)  44  Tex.  Crim. 
Rep.  586,  72  S.  W.  591.  Compare 
Thomas  v.  State  (1871)  36  Tex.  315. 

Thus,   in   United   States    v.   Smith 
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(Fed.)  supra,  a  trial  for  setting  on 
foot  a  military  expedition  against 
Spain,  one  of  the  jurors  asked  to  be 
excused  on  the  ground  that  he  had 
been  a  juror  on  the  trial  of  another 
person  for  the  same  offense,  and  was 
excused  by  the  court,  notwithstanding 
the  objection  of  the  defendant. 

In  People  v.  Troy  (Mich.)  supra,  a 
prosecution  for  an  assault  with  in- 
tent to  do  great  bodily  harm,  it 
appeared  that  the  alleged  assault  was 
committed  on  a  policeman  who  was 
undertaking  to  arrest  persons  engaged 
in  a  street  fight,  and  that  a  juror  who 
sat  in  the  trial  had,  prior  thereto,  sat 
in  the  trial  of  one  who  was  convicted 
of  having  assaulted  the  same  police- 
man at  the  same  time.  This  was  held 
to  be  reversible  error,  the  court  say- 
ing :  "The  respondent  was  entitled  to 
a  fair  and  impartial  trial,  by  an  im- 
partial jury,  who  had  no  preconceived 
opinions  of  his  guilt  or  innocence." 

So,  in  Com.  v.  Vitale  (Pa.)  supra, 
jurors  who  sat  on  a  prior  trial  of  the 
principal  and  an  accessory,  were  held 
to  be  disqualified  from  sitting  on  the 
trial  of  a  person  charged  as  accessory. 

In  People  v.  Mol  (Mich.)  supra,  an 
appeal  by  the  accused  from  a  convic- 
tion for  accepting  a  bribe,  it  appeared 
that  some  of  the  jurors  who  sat  at 
his  trial  were  challenged  on  the 
ground  that  they  had  sat  and  rendered 
a  verdict  of  guilty  in  the  case  of  a  co- 
conspirator charged  with  the  same 
offense,  the  evidence  being  substan- 
tially the  same,  but  the  challenge  was 
overruled.  It  was  held  that  the  ruling 
was  error,  since  such  jurors  were  not 
"impartial"  jurors,  within  the  mean- 
ing of  the  Michigan  Constitution. 

In  Smith  v.  State  (1915)  16  Ga.  App. 
299,  85  S.  E.  207,  in  an  ofiicial  syllabus, 
it  was  said:  "Upon  a  showing,  made 
on  a  principal  challenge  for  cause, 
that  certain  named  jurors  had  served 
at  the  same  term  of  the  court  on  other 
juries  which  had  convicted  other  de- 
fendants of  the  same  offense,  in  cases 
involving  the  same  transaction,  and 
where  it  appeared,  from  the  testimony 
of  state's  counsel,  that  the  intoxicat- 
ing quality  of  the  liquor  alleged  to 
have  been  sold  by  the  accused  would 
be  established  by  the  expert  witness 


upon  whose  credibility  the  jurors 
challenged  had  already  passed,  it  was 
error  to  overrule  the  challenge.  And 
this  is  true,  although  the  challenged 
jurors  qualified  by  their  answers  to 
the  usual  questions  propounded." 

Likewise,  it  has  been  held  to  be  er- 
ror to  allow  jurors  who  have  served 
on  the  trial  of  a  person  who  had 
stolen  goods,  to  serve  on  the  prosecu- 
tion of  a  person  for  receiving  the 
stolen  goods.  Clark  v.  State  (1903) 
44  Tex.  Crim.  Rep.  536,  72  S.  W.  591. 

•In  Obenchain  v.  State  (1896)  35  Tex. 
Crim.  Rep.  490,  34  S.  W.  278,  wherein 
a  person  was  charged  with  playing 
cards  in  a  public  place,  jurors  were 
impaneled  who  had  sat  in  a  jury  which 
had  tried  and  convicted  one  charged 
with  playing  in  the  same  game  of 
cards.  It  was  held  that  those  jurors 
were  incompetent,  the  court  saying: 
"They  had  thus  formed  and  expressed 
an  opinion  on  the  same  facts  upon 
which  the  appellant  was  to  be  tried, 
and  we  can  scarcely  conceive  how  it 
was  possible  for  them  to  lay  aside 
their  already  formed  opinions,  so  as 
to  constitute  themselves  fair  and  im- 
partial jurors." 

So,  on  a  trial  for  gaming,  jurors  who 
sat  on  the  trial  of  another  person  con- 
victed of  a  like  offense,  at  the  same 
house  and  within  the-  same  period  as 
to  which  the  defendant  was  charged, 
were  held  to  be  disqualified.  Wickard 
v.  State  (1896)  109  Ala.  45,  19  So.  491. 

The  rule  applies  though  the  juror 
states  that  he  has  formed  no  opinion 
as  to  the  guilt  of  the  defendant  and 
that  he  can  decide  the  case  impar- 
tially. McKay  v.  State  (1909)  6  Ga. 
App.  627,  65  S.  E.  306,  wherein  the 
court  said:  "Jurors  should  go  into 
the  jury  box  entirely  free  from  even  a 
suspicion  of  having  prejudged  the  de- 
fendant, or  formed  an  opinion  upon 
his  guilt;  and  where  ^  juror  has  par- 
ticipated in  a  verdict  of  guilty  against 
another  person  charged  with  the  same 
offense,  growing  out  of  the  same 
transaction,  and  necessarily,  to  some 
extent,  depending  upon  the  same  evi- 
dence, he  has,  in  some  degree  at  least, 
prejudged  the  defendant." 

So,  in  Sessions  v.  State  (1897)  87 
Tex.  Crim.  Rep.  68,  38  S.  W.  605,  a 
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prosecution  for  the  theft  of  a  horse, 
it  appeared  that  three  of  the  persons 
who  sat  in  the  case  had  also  sat  in  a 
case  against  one  charged  with  the 
theft  of  the  same  horse,  and  had  found 
him  guilty.  It  was  held  that  the  ac- 
tion of  the  trial  court  in  allowing 
those  jurors  to  sit  in  the  case  was 
error,  though  the  jurors  had  stated 
that  they  had  not  formed  an  opinion 
as  to  the  guilt  or  innocence  of  the  de- 
fendant and  could  try  him  impartially. 
This  case  seems,  in  effect,  to  overrule 
Thomas  v.  State  (1871)  36  Tex.  315, 
although  that  case  was  not  noticed  in 
the  opinion.  In  Thomas  v.  State, 
wherein  two  defendants  were  jointly 
indicted,,  but  severed  on  their  trials, 
it  was  held  that  the  fact  that  one  of 
the  jurors  had  served  on  the  trial  of 
the  other  party,  who  was  convicted, 
did  not  disqualify  him  from  serving 
on  the  jury  of  the  codefendant. 

In  Brown  v.  State  (1898)  104  Ga. 
736,  30  S.  E.  961,  wherein  it  appeared 
that  A  was  being  prosecuted  for  sell- 
ing his  vote  to  B,  it  was  suggested 
by  the  defendant's  counsel,  in  chal- 
lenging certain  jurors,  that  they  had 
served  on  a  jury  which  had  tried  and 
convicted  B  for  purchasing  A's  vote, 
and  the  trial  court  was  asked,  but  de- 
clined, to  investigate  the  matter.  It 
was  held  that  this  was  error,  since  a 
member  of  a  jury  that  found  B  guilty 
of  purchasing  A's  vote  was  not'  a  com- 
petent juror  to  try  the  question  of 
whether  A  was  guilty  of  selling  his 
vote  to  B. 

In  Lewis  v.  State  (1903)  118  Ga. 
803,  45  S.  E.  602,  jurors  were  chal- 
lenged because  they  had  sat  in  a  trial 
against  three  others  involved  in  the 
same  transaction.  It  was  said  that  it 
was  error  for  the  court  not  to  frame 
appropriate  questions  to  be  put  to  the 
jury  on  their  voir  dire,  and  to  hear 
testimony  as  to  whether  the  case  un- 
der investigation  involved  matters  on 
which  they  had  previously  passed. 
See  to  the  same  effect,  Wells  v.  State 
(1897)  102  Ga.  668,  29  S.  E.  442. 

But  in  Turner  v.  State  (1901)  114 
Ga.  421,  40  S.  E.  308,  a  challenge  that 
jurors  had  served  on  the  jury  which 
convicted  another  person  charged  with 
an  offense,  involving  the  same  trans- 


action was  held  to  be  properly  over- 
ruled, where  nothing  was  shown  to  the 
court  to  indicate  that  the  two  cases 
in  fact  involved  the  same  transaction. 

In  State  y.  Sheeley  (1868)  15  Iowa, 
404,  it  was  held  that  a  statute,  provid- 
ing that  a  juror  serving  on  a  trial  jury 
which  has  tried  another  defendant  for 
the  offense  charged  in  the  indictment 
may  be  challenged,  refers  to  cases 
where  two  or  more  have  been  jointly 
indicted  for  the  same  offense. 

In  Humphries  v.  State  (1896)  100 
Ga.  260,  28  S.  E.  25,  a  prosecution  for 
robbery,  a  motion  was  made  by  the  ac- 
cused for  a  postponement  or  con- 
tinuance of  the  case,  because  some 
of  the  jurors  on  the  panel  had,  at  the 
same  term,  served  in  the  trial  of  an- 
other person  jointly  indicted  with  the 
accused  for  the  same  offense.  It  was 
held  that  this  was  no  ground  for  a 
postponement  or  continuance  of  the 
case,  since  the  motion  was  in  the  na- 
ture of  a  challenge  to  the  array,  and 
was  not  the  proper  method  of  raising 
the  question  of  the  disqualification  of 
individual  jurors.  See  also  Schnell  v. 
State  (1893)  92  Ga.  459,  17  S.  E.  966. 

In  United  States  v.  Wilson  (1830) 
Baldw.  78,  Fed.  Cas.  No.  16,730,  a  pros- 
ecution of  two  for  a  mail  robbery, 
it  appeared  that  they  were  jointly  in- 
dicted, but  there  was  a  severance,  and 
one  tried.  It  was  held  that  service 
on  the  jury  in  one  case  was  no  cause 
of  challenge  in  the  other  case,  unless 
the  juror  had  formed  or  expressed  an 
opinion  as  to  the  latter  case.  But  the 
service  on  the  prior  trial  was  deemed 
in  itself  sufficient  for  submitting  the 
question  of  such  juror's  indifference 
to  the  triers.  On  examining  one  of 
the  jurors  who  had  served  on  the 
prior  trial,  be  answered :  "If  the  same 
evidence  is  to  be  adduced  against 
this  prisoner  as  we  heard  on  the  last, 
he  is  guilty;  and  so  I  think,  unless 
evidence  should  appear  to  the  con- 
trary." This  was  held  to  furnish 
good  ground  for  challenge. 

Minority  rale. 

It  has  been  held  in  a  few  jurisdic- 
tions, however,  that,  where  persons  are 
jointly  indicted  and  separately  tried,  it 
is  not  a  good  ground  for  challenge  that 
jurors  impaneled  to  serve  on  the  trial 
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of  one  defendant  have  already  served 
on  a  jury  which  tried  and  found 
guilty  another  of  the  defendants. 
State  V.  Williams  (1889)  31  S.  C.  238, 
9  S.  E.  853;  Twenty-nine  Regicides' 
Trials  (1660)  6  How.  St  Tr.  (Eng.) 
975;  Cranbume's  Trial  (1696)  13 
How.  St.  Tr.  (Eng.)  222.  See  also 
Dew  V.  McDivitt  (1876)  31  Ohio  St. 
143;  Brunt's  Trial  (1820)  83  How.  St. 
Tr.  (Eng.)  1178.  Compare  State  v. 
James  (1891)  34  S.  C.  49,  12  S.  E.  657; 
Willis's  Trial  (1710)  15  How.  St.  Tr. 
(Eng.)  613. 

Thus,  in  Cranbume's  Case  (1696) 
13  How.  St.  Tr.  (Eng.)  222,  a  proaecU' 
tion  for  high  treason,  a  juror  was  chal- 
lenged because  he  had  sat  on  a  former 
jury  which  had  convicted  a  prisoner 
jointly  indicted  with  the  defendant. 
It  was  held  to  be  no  ground  of  chal- 
lenge for  cause. 

Likewise,  in  State  V.Williams  (1889) 
81  S.  C.  288,  9  S.  E.  853,  a  murder 
trial,  the  defendant  objected  to  three 
of  the  jurors  because  they  had  been 
on  the  jury  which  convicted  a  per- 


son jointly  indicted  with  the  de- 
fendant for  the  same  crime.  After 
an  examination  by  the  court  according 
to  the  statute,  they  were  held  to  be 
competent.  It  was  held  that  this  was 
not  error. 

But  in  State  v.  James  (1891)  34  S. 
C  49,  12  S.  £.  667,  the  defendant  was 
jointly  indicted  for  murder  with  one 
Williams,  who  was  separately  tried 
and  convicted.  At  the  trial  of  the  de- 
fendant, one  of  the  jurors,  being  ex- 
amined on  his  voir  dire,  said  that  he 
could  find  a  verdict  according  to  the 
law  and  evidence,  but  he  also  said  that 
he  sat  on  the  jury  which  had  just  con- 
victed Williams,  and  that  in  that  case 
he  had  disbelieved  some  of  the  wit- 
nesses, and  if  they  were  examined  in 
the  case  of  the  defendant,  he  would 
still  disbelieve  them.  The  trial  judge 
ruled  that  the  juror  was  incompetent 
to  serve  on  the  jury,  as  he  was  not 
indifferent  to  the  parties,  and  the  rul- 
ing was  sustained  on  appeal. 

L.W.  B. 


J.  WALKER  WOOLRIDGE  et  al.,  Appta., 

V. 

La  CROSSE  LUMBER  COMPANY,  Respt 

Mtsaouri  Stipreme  Court  (Div.  No.  g)—1>eeember  81,  1921. 
(_  Mo.  — ,  236  S.  W.  294.) 

Record  —  instrument  improperly  received  —  effect. 

1.  The  record  of  an  instrument  which  was  improperly  received  by  the 
recorder  for  record  is  not  constructive  notice  of  its  contents. 

iSee  note  on  this  question  beginning  on  page  1074.] 


Acknowledgment  —  before  party  to 
deed  —  validity. 

2.  An  acknowledgment  before  a 
trustee  or  other  person  interested  in 
a  deed  is  a  nullity. 

[See  1  R.  C.  L.  270;  1  R.  C.  L.  Supp. 
86.] 
Deed  —  defective  acknowledgment  — 

validity. 

3.  A  deed  of  trust  is  valid  between 
the  parties  and  those  with  actual  no- 
tice, even  though  defectively  acknowl- 
edged. 

[See  1  R.  C.  L.  271.] 


Record  —  receipt  of  instrument  regu- 
lar on  its  face. 

4.  The  recording  officer  must  receive 
for  record  an  instrument  bearing  a 
certificate  of  acknowledgment  regular 
on  its  face,  although  it  contains  a 
latent  defect. 

[See  1  R.  C.  L.  263,] 

Names  —  presumption  of  identity  — 
names  and  initials. 

6.  No  presumption  of  identity  pre- 
vails between  persons  having  the  same 
surname,  one  having  a  certain  Chris- 
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the  initial  of  such  name. 

[See  1  R.  C.  L.  271;  19  R.  C.  L.  1332.] 
Record  —  instrument  acknowledged 

by  xnuitee  —  different  given  names. 

6.  A  deed  of  trust  running  to  a  per* 
son  by  the  initials  of  his  given  name 
is  properly  received  for  record,  al- 
though acknowledged  before  the 
grantee,  who  signs  his  full  name  to 
the  acknowledgment. 

[See  1  R.  C.  L.  271.] 


oflBcer.' 

7.  The  acts  of  an  officer  in  the  line 
of  his  duty  are  presumed  to  be  right- 
fully and  lawfully  done. 

[See  22  R.  C.  L.  472,  474.] 
Real  pr<qierty^  —  mortgage  in  chain  of 
title  —  notice. 

8.  A  grantee  is  bound  by.  a  deed  of 
trust  in  his  chain  of  title  of  which 
he  has  actual  notice. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Mont- 
gomery County  (Gantt,  J.)  in  favor  of  defendant  in  an  action  brought  to 
ascertain  and  determine  interest  in  certain  real  estate.    Affii-med. 


Statement  by  Reeves,  C: 

Action  to  ascertain  and  deter- 
mine interest  in  real  estate  under 
the  provisions  of  §  1970,  Rev.  Stat. 
1919.  The  real  estate  involved  is 
described  as  "all  of  44  feet  off  of  the 
southeast  side  of  lot  one  of  block 
four,  of  Ellis  addition  to  the  city  of 
Wellsville,  formerly  town  of  Wells- 
ville,  fronting  on  Sturgeon  street 
44  feet  and  running  back  to  the 
alley  in  said  block  120  feet,  and  all 
being  in  Montgomery  county,  Mis- 
souri. 

Pleadings. 

The  petition  alleges  that  one  Mary 
Mottz  was  the  owner  of  said  proper- 
ty on  November  20,  1913,  and  that 
through  mesne  and  intermediate 
conveyances,  all  fully  described  in 
the  petition,  appellants  (plaintiffs 
below)  acquired  title  to  said  prop- 
erty, and  asserted  that  the  respond- 
ent (defendant  below)  claimed  some 
right,  title,  and  interest  to  said  real 
estate.  Appellants  prayed  for  an 
ascertainment  and  determination 
of  the  interests  of  all  parties  to  said 
real  estate. 

Respondent's  answer  joined  ap- 
pellants in  the  allegation  that  Mary 
Mottz  was  the  owner  of  the  said 
property  prior  to  November  20, 
1913,  and  then  alleged  that  on  that 
day  she  conveyed  said  property  to 
J.  H.  Dungan  and  Maggie  A.  Dun- 
gan,  as  also  alleged  in  appellants' 
petition.  The  answer  then  alleged 
that  J.  H.  Dungan  and  Maggie  A. 
Dungan,  on  the  same  day  they  re- 


ceived a  deed  from  Mary  Mottz,  ex- 
ecuted and  delivered  their  certain 
promissory  note  in  the  sum  of  $3,- 
500,  payable  to  the  order  of  Mary 
Mottz,  and  to  secure  same  executed 
and  delivered  their  deed  of  trust  on 
said  property,  and  that  all  the  mesne 
and  intermediate  conveyances  set 
up  in  appellants'  petition  were  made 
subject  to  the  said  deed  of  trust,  and 
that,  default  having  been  made  in 
the  payment  of  said  note  for  $3,500, 
under  the  provisions  of  said  deed  of 
trust,  the  property  was  sold,  and  at 
said  sale  the  respondent  became 
purchaser.  Appellants'  reply  de- 
nied knowledge  of  the  execution  and 
delivery  of  the  deed  of  trust  from 
J.  H.  Dungan  and  wife,  but  said  that 
if  executed  and  delivered,  as  al- 
leged by  respondent,  such  deed  of 
trust  was  a  nullity,  void  at  law,  and 
of  no  legal  force  and  effect,  further 
alleging  that  said  deed  of  trust  was 
improperly  recorded,  was  not  en- 
titled to  record,  and  was  not  notice 
to  appellants  and  those  under  whom 
they  claimed  title  to  the  real  es- 
tate; and,  further  replying,  appel- 
lants denied  that  the  conveyances 
under  which  tl^ey  claim  had  been 
made  subject  to  the  deed  of  trust  set 
up  in  respondent's  answer,  and  they 
affirmed  that  they  had  acquired  title 
to  said  real  estate  without  notice  of 
the  deed  of  trust  pleaded  by  the  re- 
spondent. 

The  Facts. 

The  testimony  .supported  the  al- 
legations of  the  pleadings  on  both 
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sides,  so  far  as  the  execution  and  de- 
livery of  the  instruments  pleaded 
were  concerned.  It  appeared  that 
on  November  20,  1913,  Mary  Mottz 
conveyed  to  J.  H.  Dungan  and  wife 
by  general  warranty  deed,  and  on 
the  same  day  Dungan  and  wife  ex- 
ecuted their  deed  of  trust  on  said 
property  to  secure  the  payment  of  a 
note  for  $3,500;  that  thereafter, 
to  wit,  on  November  26,  1913, 
Dungan  and  wife  conveyed  by 
general  warranty  deed  to  George 
E.  Austin,  and  that  Austin  and 
wife  on  March  27,  1914,  by  gen- 
eral warranty  deed,  conveyed  to 
Henry  Roppel,  and  that  the  deed 
from  Austin  to  Roppel  contained 
the  following:  "That  said  premises 
are  free  and  clear  of  any  encum- 
brances done  or  suffered  by  grant- 
ors or  those  under  whom  they 
claim,  except  the  following:  A  deed 
of  trust  for  $3,500,  held  by  Mary 
Mottz."  (The  italics  are  ours.) 
'  Thereafter,  to  wit,  on  August  21, 
1916,  by  general  warranty  deed, 
Roppd  and  wife  conveyed  to  Wil- 
liam H.  Hobbs,  said  deed  of  convey- 
ance containing  the  following: 
"This  property  is  sold  subject  to  a 
deed  of  trust  for  $3,500,  to  Mrs. 
Mary  Mottz,  of  Wellsville,  Missouri, 
which  the  second  party  fvlly  as- 
sumes and  agrees  to  pay,  together 
toith  all  aecumviation  of  interest  on 
same  from  the  date  of  this  deed." 
(The  italics  are  ours.) 

Thereafter  on  April  7,  1917, 
Hobbs  and  wife  executed  their  deed 
of  trust  on  said  property  to  secure 
appellant  Charles  E.  Wright  on 
their  note  to  him  in  the  sum  of  $800. 
This  deed  of  trust  contained  the  fol- 
lowing recital:  "This  deed  of  trust 
is  made  subject  to  a  prior  deed  of 
trust  in  the  srim  of  $3,500  to  Mrs. 
Mai-y  Mottz  of  Wellsville,  Missouri." 

Subsequently,  to  wit,  on  January, 
16, 1918,  Hobbs  and  wife  gave  to  ap- 
pellant Woolridge  a  quitclaim  deed, 
but,  said  deed  being  defective  and 
irregular,  another  was  executed  be- 
tween the  same  parties  on  Manch 
22,  1919.  The  property  was  sold 
under  the  deed  of  trust  given  by 
Dungan  and  wife  tb  Mrs.  Mottz,  and 


on  February  9,  1918,  the  sheriff  of 
Montgomery  county,  as  sheriff  and 
trustee,  executed  and  delivered  a 
deed  to  respondent,  conveying  said 
property  to  it.  At  the  opening  of 
the  trial,  the  record  recites  as  fol- 
lows: "Before  announcing  ready  for 
trial  it  was  agreed  by  and  between 
counsel  for  plaintiffs  and  defendant, 
as  an  admitted  fact,  in  open  court, 
that  J.  H.  Dungan  and  Maggie  A. 
Dungan  actually  signed  the  deed  of 
trust  to  Mrs.  Mary  Mottz,  being  the 
deed  of  trust  in  issue  in  this  case; 
and  it  was  further  agreed  between 
counsel  for  plaintiffs  and  defendant, 
as  an  admitted  fact,  in  open  court, 
that  Thomas  K.  Shelby,  the  notary 
who  took  the  acknowledgment  to 
the  deed  of  trust  in  question,  and  T. 
K.  Shelby,  the  grantee  named  there- 
in, are  and  were  one  and  the  same 
party." 

And  thereafter  appellants'  coun- 
sel interposed  the  following  objec- 
tion to  the  introduction  of  the  djeed 
of  trust  from  Dungan  and  wife  in 
evidence: 

Mr.  Rosenberger:  Now,  your 
Honor,  the  plaintiffs  and  each  of 
them  object  to  the  introduction  of 
defendant's  exhibit  No.  B  for  the 
following  reasons :  Defendant's  ex- 
hibit No.  B,  which  they  seek  to  in- 
troduce, is  a  certain  deed  of  trust, 
in  which  one  T.  K.  Shelby  is  named 
as  trustee,  which  purports  to  have 
been  acknowledged  and  was  ac- 
knowledged before  Thomas  K.  Shel- 
by, notary  public. 

The  court:    Who  is  the  trustee? 

Mr.  Rosenberger:  T.  K.  Shelby, 
Thomas  K.  Shelby,  notary  public.  It 
stands  as  an  admission  in  this  case 
that  Thomas  K.  Shelby,  the  notary 
public,  and  T.  K.  Shelby,  the  trustee, 
are  one  and  the  same  parties ;  there- 
fore, we  object  to  the  introduction 
of  this  deed  of  trust  for  the  follow- 
ing reasons:  The  conveyance  and 
deed  of  trust  acknowledged  before 
the  trustee  is  a  nullity,  and  the  rec- 
ord thereof  is  not  constructive  no- 
tice to  subsequent  purchasers.  For 
the  further  reason:  The  certificate 
of  acknowledgment  purports  to  have 
been   made,    and   it   was   actually 
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instrument     acknowledged,,   before 
.the    grantee    therein,   the   trustee, 
and  the  certificate  of  acknowledg- 
ment is  therefore  void.    And  in  sup- 
port of  theee  objections  we  cite  your 
Honor  to  the  cases  of  Stevens  v. 
Hampton,     46    Mo.    404;    Dail    v. 
Moore,  51  Mo.  589 ;  Black  v.  Gregg, 
58  Mo.  565;  Hainey  v.  Alberry,  73 
Mo.  427;  and  the  case  of  German 
American  Bank  v.  Carondelet  Real 
Estate  Co.  150  Mo.  571,  51  S.  W. 
691. 

The   evidence  shows  that  appel- 
lant's counsel,  Mr.  Rosenberger,  had 
represented  Mrs.  Mottz  at  the  sale 
of  said  property  under  the  Dungan 
deed   of  trust,  and  that  appellant 
Woolridge  had  interviewed  him  in 
an  eif ort  to  have  the  sale  deferred ; 
that  at  the  time   appellant   Wool- 
ridge,  who  was  a  licensed  lawyer,  ac- 
quire4  title  to  .the  said  property,  he 
had  in  his  possession,  and  had  ex- 
amined, an  abstract  of  title  to  said 
property  which  disclosed  the  Dun- 
gan deed  of  trust,  and  there  was 
other  testimony  tending  to  show  ac- 
tual knowledge  of  the  existence  of 
said  deed  of  trust  at  the  time  he  re- 
ceived   his    quitclaim    deed    from 
Hobbs.    As  may  be  noted  from  the 
agreement  of  counsel  made  at  the 
opening  of  the  trial  and  from  the 
objection  to  the  introduction  of  the 
Dungan  deed  of  trust,  the  only  ques- 
tion in  this  case  is  as  to  the  efficacy 
of  the  Dungan  deed  of  trust  to  give 
constructive  notice,  in  view  of  a  de- 
fect in  the  acknowledgment  of  the 
cantors  in  said  deed  of  trust,  there- 
by, as  it  is  claimed,  rendering  said 
deed  of  trust  ineligible  for  record. 

Messrs.  Glover  E.  Dowell  and  Emil 
P.  Rosenberger,  for  appellants: 

A  conveyance,  a  deed  of  trust,  ac- 
knowledged before  the  trustee,  is  a 
noUily,  and  the  record  thereof  is  not 
constructive  notice  to  subsequent  pur- 
chasers. 

Stevens  v.  Hampton,  46  Mo.  404; 
Dail  v.  Moore,  51  Mo.  589;  Black  v. 
Gregg,  58  Mo.  565 ;  Hainey  v.  Alberry, 
73  Mo.  427;  German  American  Bank 
v.  Carondelet  Real  Estate  Co.  150  Mo. 
571,  51  S.  W.  691. 

Mere  vague  conjectures  made  by 


tion  out  of  which  the  deeds  in  ques- 
tion originated,  or  vague  and  flying 
rumors  by  strangers,  do  not  constitute 
actual  notice. 

Morrison  v.  Juden,  145  Mo.  800,  46 
S.  W.  994. 

Messrs.  Matson  &  Cowherd  and  W. 
C.  Hughes,  for  respondent: 

A  deed  of  trust  acknowledged  before 
the  trustee  therein,  wherein  its  exe- 
cution is  duly  proved,  is  good  between 
the  parties  thereto  and  those  claiming 
under  them. 

Bennett  v.  Shipley,  82  Mo.  448; 
Stevens  v.  Hampton,  46  Mo.  404. 

When  a  deed  is  fair  upon  its  face 
it  is  the  duty  of  the  recorder  to  re- 
ceive and  record  it,  and  its  record 
operates  as  notice,  notwithstanding 
there  may  be  some  hidden  defect. 

Stevens  v.  Hampton,  supra ;  Ammer- 
man  v.  Linton,  279  Mo.  439,  214  S.  W. 
170. 
•  Actual  notice  of  the  existence  of  a 
deed  does  not  mean  direct  evidence 
that  the  subsequent  purchaser  actual- 
ly knew  the  deed  was  in  existence ;  but 
any  proper  evidence  tending  to  show 
it,  facts  and  circumstances  coming  to 
his  knowledge  that  would  put  a  man 
of  ordinary  prudence  on  his  inquiry, 
will  suffice. 

State  Bank  v.  Frame,  112  Mo.  602, 
20  S.  W.  620;  Wilcox  v.  Phillips,  260 
Mo.  664,  169  S.  W.  55;  Maupin  v.  Em- 
mons, 47  Mo.  304;  Morrison  v.  Juden, 
145  Mo.  282,  46  S.  W.  994;  Grifiin  v. 
Missouri,  K.  &  E.  R.  Co.  82  Mo.  App. 
93 ;  Werner  v.  Litzsinger,  45  Mo.  App. 
106;  Rhodes  v.  Outcalt,  48  Mo.  367; 
Drey  v.  Doyle,  99  Mo.  459,  12  S.  W. 
287;  Black  v.  Gregg,  58  Mo.  565;  Voel- 
pel  V.  Phoenix  Mut.  L.  Ins.  Co.  —  Mo. 
App.  — ,  183  S.  W.  679;  Whitecotton 
V.  Wilson,  —  Mo.  App.  — ,  197  S.  W. 
168. 

Nor  is  it  necessary  that  notice  of 
the  exact  nature  of  the  lien  should  be 
shown,  provided  notice  of  a  lien  is 
shown  the  nature  of  which  the  person 
sought  to  be  charged  could  have  easily 
ascertained  by  inquiry. 

Werner  v.  Litzsinger,  45  Mo.  App. 
106;  Bronson  v.  Wanzer,  86  Mo.  408; 
Meier  v.  Blume,  80  Mo.  184;  Tate  v. 
Sanders,  245  Mo.  186,  149  S.  W.  485, 
Ann.  Cas.  1914A,  998;  Wilcox  v.  Phil- 
lips, 260  Mo.  664,  169  S.  W.  55. 

Notice  of  an  unrecorded  conveyance 
is  not  necessary  as  against  a  subse- 
quent grantee  who  is  not  a  purchaser 
for  value. 
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Aubuchon  V.  Bender,  44  Mo.  560; 
Maupin  v.  Emmons,  47  Mo.  804;  Rice 
V.  Bunce,  49  Mo.  231,  8  Am.  Rep.  129; 
Briggs  V.  Henderson,  49  Mo.  531; 
Bailey  v.  Winn,  101  Mo.  649,  12  S.  W. 
1045;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Smith,  117  Mo.  261,  88  Am.  St.  Rep. 
656,  22  S.  W.  623. 

Reeves,  C,  filed  the  following 
opinion : 

1.  It  may  be  stated  at  the  outset 

Acu««wi*d.m«t  that  an  acknowl- 
-before  vmrty  to  edgment  Defore  a 
— a-..uditT.      trugtgg  ^j.  tijg  j^tijgp 

party  interested  in  a  deed  is  a 
nullity.  Stevens  v.  Hampton,  46 
Mo.  404;  Dail  v.  Moore,  51  Mo. 
589;  Black  v.  Gregg,  58  Mo.  565; 
Hainey  v.  Alberry,  73  Mo.  427; 
German  American  Bank  v.  Caronde- 
let  Real  Estate  Co.  150  Mo.  571,  51 
S.  W.  69.  But  this  does  not  mean 
De^d_4ec*ctive     ^^at    the    decd    of  ■ 

ncknonrlrdarment  trUSt  itself  IS  &  nul- 
-valldlty.  ,j^y_      j^    .g    ^^jjj    ^g 

between  the  parties  and  those  hav- 
ing actual  notice  (Elseta  v.  Smith 
273  Mo.  396,  202  S.  W.  1071),  and 
this  is  true  even  if  the  formalities 
of  an  acknowledgment  had  not  been 
attempted  (Schroeder  v.  Turpin,  253 
Mo.  258,  loc.  cit.  270,  161  S.  W. 
716 ;  Vincent  v.  Means,  207  Mo.  709, 
loc.  cit.  715,  106  S.  W.  8) . 

2.  The  next  question  in  the  case 
is  whether  or  not  the  deed  in  ques- 
tion was  improperly  recorded,  and, 
when  recorded,  whether  or  not  it 
gave  constructive  notice.  It  may  be 
conceded  that  if  the  deed  was  im- 
properly received  by  the  recorder, 
neeord-inntrii.  becausc  of  an  appar- 
niemt  improperir  ent  fatal  defcct,  the 

strument  would  not  be  constructive 
notice.  Stevens  v.  Hampton  and 
Dail  V.  Moore,  supra.  On  the  oth- 
er hand,  if  the  defect  in  said  ac- 
knowledgment was  not  apparent  to 
the  recorder,  then  it  was  his  duty  to 
accept  it,  and,  when  recorded, 
it  became  constructive  notice, 
even  though  it  contained  a  hid- 
den defect  that  nullified  it.  Ammer- 
man  v.  Linton,  279  Mo.  439,  loc.  cit. 
453,  214  S.  W.  170. 
The  rule  is  that  where  an  instru- 


ment bearing  a  certificate   of  ac- 
knowledgment or  proof    which   is 
regular  upon  its  face  is  presented  to 
the  recording  officer,  it  becomes  his 
duty  to  receive  and  record  it,  and 
the  record  thereof  will  operate  as 
constructive        no- 
tice,   notwithstand-  SS^'^Sl,?/ 
ing  there  be  a  hid-  J^S**""  °"  "' 
den  defect  in  the  ac- 
knowledgment.   Ammerman  v.  Lin- 
ton, supra,  279  Mo.  loc.  cit.  454,  214 
S.  W.  170;  1  Cyc.  530;  1  C.  J.  773. 
In  the  Ammerman  Case,  supra,  the 
court  aptly  said :  "The  rule  is  a  sen- 
sible one.    The  recorder  of  the  deeds 
cannot  hold  inquiry  as  to  defects  not 
apparent  upon  the  face  of  tiie  in- 
strument." 

3.  We  now  inquire  whether  the 
acknowledgment    in    question  con- 
tained an  apparent  defect.     T.  K. 
Shelby  was  named  as  the  trustee, 
and  the  certificate  of  acknowledg- 
ment was  executed  by  Thomas  K. 
Shelby,  notary  public.     There  is  a 
presumption  of  identity  of  persons 
where  liie  names  are  the  same,  but 
no    such   presump- 
tion prevails  as  be-  ^nm»tu,»'ti 
tween  the  Christian  l**J'VJZ7^S^*' 
name  of  one  and  the 
initials  of  another;  the  surnames 
being    the    same.      Stevenson    v. 
Bro\vn,  264  Mo.  182, 174  S.  W.  414. 

In  all  of  the  cases  the  courts  have 
looked  to  the  proofs  where  it  was 
sought  to  show  the  identity  of  a  per- 
son where  the  initials  were  used  at 
one  time  and  the  full  Christian  name 
at  another.  Elrod  v.  Carroll,  —  Mo. 
— ,  202  S.  W,  4;  Birch  v.  Rogers,  3 
Mo.  227;  Gray  v.  Missouri  Lumber 
&  Min.  Co.  —  Mo.  — ,  177  a  W.  595. 
Even  where  the  names  are  the  same, 
the  presumption  of  identity  is  very 
fragile,  and  may  be  shaken  by  the 
slightest  proof.  Keyes  v.  Munroe, 
266  Mo.  114,  180  S.  W.  863.  In  tins 
case  appellants  did  not  rely  upon  the 
presumption  of  identity  of  parties, 
for  at  the  outset  it  was  agreed  "as  an 
admitted  fact,  in  open  court,  that 
Thomas  K.  Shelby,  the  notary  who 
took  the  acknowledgment  to  the" 
deed  of  trust  in  question,  and  T.  H. 
Shelby,  the  grantee  named  therein 
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ty." 

If  the  presumption  of  identity 
arose  sufficiently  strong  to  justify 
the  recorder  in  rejecting  the  instru- 
ment, and  to  render  it  inefficacious 
as  constructive  notice,  then  why  the 
necessity  of  this  solemn  agreement 
in  court  as  a  basis  for  the  action 
of  the  court?  If  clear  to  the  recorder 
and  clear  to  the  public  that  the  trus- 
tee and  notary  -were  l^e  same,  it 
should  have  been  equally  clear  to  the 
court  without  this  agreement.  In 
other  words,  the  court  nisi  could  not 
proceed  in  an  adjudication  of  the 
case  without  proof  of  the  fact  or  an 
admission  of  the  fact,  and  if  such 
was  necessary  for  the  court,  un- 
doubtedly it  would  have  been  neces- 
sary for  the  recorder  and  the  public, 
and  we  therefore  rule  that  the  deed 
of  trust  in  question,  though  contain- 
ing a  defect  which  nullified  the  ac- 
knowledgment, was  properly  record- 
ed   under    the  cir- 

Sl^'SrfcSiwT:    cumstances,       and 

rdir«d  bjr  irnintee  whcH  recorded    bc- 

«me.""*  •*^"*  came    effective    as 

constructive  notice. 

4.  Moreover,  it  is  to  be  presumed 
that  everything  done  by  an  officer, 
in  connection  with  the  performance 
of  an  official  act  in  the  line  of  his 
duty,  is  legally  done,  and,  a  fortiori, 
absent  proof  to  the  contrary,  all 
ETWenc«_  ^^ings  are  pre- 
presnmption  as  sumed  to  have  becu 
to  Mt.  of  .fleer,  rightfully  and  law- 
fully done.  22  C.  J.  P.  130;  Chilton 
v.  Metcalf,  234  Mo.  27,  136  S.  W. 
701;  Chlanda  v.  St.  Louis  Transit 
Ck).  213  Mo.  loc.  cit.  261,  112  S.  W. 
249;  Gass  v.  Evans,  244  Mo.  329, 
loc.  dt.  343, 149  S.  W.  628 ;  Hartwell 
V.  Parks,  240  Mo.  537, 144  S.  W.  793. 

5.  It  is  unnecessary,  in  view  of 
our  ruling  on  the  question  of  con- 
structive notice,  to  go  further,  and 
yet  the  testimony  in  the  case  showed 
that  plaintiff  had  actual  knowledge 
of  the  deed  of  trust  in  question.  He 
was  a  lawyer.    He  had  in  his  pos- 
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property,  which  he  examined,  and 
that  at»tract  disclosed  to  him  the 
existence  of  the  deed  of  trust,  and 
he  then  considered  it  constructive 
notice.  Again,  the  chain  of  title  un- 
der which  he  held  contained  refer- 
ences to  the  deed  of  trust,  and  his 
grantor,  Hobbs,  had  accepted  said 
property  subject  to  said  deed  of 
trust,  and  which  in  his  deed  he  had 
assumed  and  agreed  to  pay,  and  ^>- 
pellant  Wright  had  in  like  manner 
taken  a  deed  of  trust,  subject  to  the 
deed  of  trust  in  question,  and  more- 
over, appellant  Woolridge  had  solicit- 
ed an  extension  of  time  in  the  sale 
of  said  property,  under  said  deed  of 
trust,  and  had  recognized  its  valid- 
ity until  after  the  sale  of  the  prop- 
erty, and  then  by  chance  was  ad- 
vised by  one  of  his  attorneys  here, 
who  had  been  the  attorney  for  the 
holder  of  said  deed  of  trust,  and  who 
had  championed  its  validity  then, 
that  it  was  defective.  We  hold 
therefore,  appellants  had  actual 
knowledge  of  said  ti*»i  propertr- 
ueea  oi  trusi,  auu  ^.i„i„  „,  »!«« 
its  admission  m  evi-  —notice. 
dence  was  not  error. 

Appellants  argue  that  the  judg- 
ment of  the  court  is  not  responsive 
to  the  issues  raised  by  the  pleadings. 
This  contention  must  be  ruled 
against  them.  Upon  the  pleadings 
in  the  case  it  was  the  duty  of  the 
court,  in  accordance  with  the 
prayers  of  the  petition  and  answer, 
to  ascertain  and  determine  the  in- 
terests of  the  parties,  respectively, 
in  said  property.  This  the  court  did, 
devesting  appellants  and  adjudging 
the  title  in  respondent,  and  in  so 
doing  entered  a  proper  judgment, 
and  we  affirm  the  same. 

Railey  and  White,  CC,  concur. 

Per  Curiam: 

The  foregoing  opinion  by  Reeves, 
C,  is  adopted  as  the  opinion  of  the 

court. 

All  concur. 
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ANNOTATION. 

Record  of  insfaniment  without  acknowledgment  or  infiifficiently  adoiowledged 

as  notice. 


L  General  rule: 

a.  Rule  stated,  1074. 

b.  Absence     of     acknowledgment, 

1074. 

c.  Acknowledgment    before    unaa- 

thorized  officer,  1076. 

d.  Omission  of  seal  of  officer,  1076. 

I.  General  rule. 

«.  Bule  stated. 

Where  an  instrument  is  required  by 
statute  to  be  acknowledged  before  be- 
ing admitted  to  record,  and  the  ac- 
knowledgment is  omitted  or  is  so  de- 
fective that  the  instrument  is  not  en- 
titled to  record,  if  it  is  nevertheless 
admitted  to  record,  the  record  is  not 
constructive  notice.  See  the  cases 
cited  in  the  following  subdivisions  of 
this  note. 

The  theory  on  which  the  rule  is 
based  is  that,  since  constructive  no- 
tice from  the  record  of  an  instrument 
is  wholly  a  creature  of  statute,  the 
entry  on  the  records  of  an  instrument 
which,  under  the  statute,  is  not  en- 
titled to  be  recorded,  is  not  legally  a 
record. 

Thus,  in  a  jurisdiction  wherein  it 
is  held  that  an  instrument  affecting 
or  relating  to  real  estate  may  be  re- 
corded, though  not  proven  or  acknowl- 
edged, it  necessarily  follows  that  the 
record  of  such  an  instrument  will 
operate  as  constructive  notice  to  sub- 
sequent purchasers  and  creditors. 
Stebbins  v.  Duncan  (1882)  108  U.  S. 
32,  27  L.  ed.  641,  2  Sup.  Ct,  Rep.  3ia; 
Gillespie  v.  Reed  (1844)  3  McLean, 
377,  Fed.  Cas.  No.  5,436  (applying  law 
of  Illinois). 

h.  Ahaence  of  aclenoioledgment. 

If  an  instrument  without  an  ac- 
knowledgment is  improperly  admitted 
to  record,  the  record  does  not  afford 
constructive  notice  of  the  instrument. 

Alaska. — ^Alaska  Exploration  Co.  v. 
Northern  Min.  &  Trading  Co.  (1906) 
81  C.  C.  A.  363,  152  Fed.  145  (apply- 
ing law  of  Alaska). 

Arkansas.   —   Main    t.    Alexander 


I. — continued. 

e.  Defective  certificate,  1077. 
II.  Limitation  of  rule: 

a.  Defect  not  apparent  on  face  of 

record,   1079. 

b.  Record  as  actual  notice,  1080. 
c  Effect  of  caratiTe  act,  1081. 

(1848)  9  Ark.  112,  47  Am.  Dec.  732; 
Haskill  v.  Sevier  (1867)  25  Ark.  152; 
Simpson  v.  Montgomery  (1869)  25 
Ark.  365,  99  Am.  Dec.  228;  Martin  v. 
O'Bannon  (1879)  35  Ark.  62;  Moore 
v.  Ollson  (1912)  105  Ark.  241,  150  S. 
W.  1028;  McDonald  v.  Norton  (1916) 
123  Ark.  473,  616,  185  S.  W.  791,  1199. 

California.  —  Henrici  v.  South 
Feather  Land  &  Water  Co.  (1918)  177 
Cal.  442,  170  Fac.  1135;  Hale  v.  Pen- 
dergrast  (1919)  42  Cal.  App.  104,  183 
Pac.  833. 

Florida.    —    McKeown    v.    Collins 

(1896)  38  Fla.  276,  21  So.  103;  Hill  v. 
Gordon  (1891)  45  Fed.  276  (applying 
law  of  Florida) . 

Gjeorgia. — Herndon  v.  Doe  (1849)  7 
Ga.  482,  60  Am.  Dec.  406;  Derrick  v. 
Pierce  (1894)  94  Ga.  466,  19  S.  E.  246; 
Cunningham  v.  Cureton  (1895)  96  Ga. 
489,  23  S.  E.  420;  Donalson  v.  Thom- 
ason  (1912)  137  Ga.  848,  74  S.  E.  762. 

Idaho.— Harris  v.  Reed  (1912)  21 
Idaho,  864,  121  Pac.  780. 

Indiana. — Deming  v.  State  (1864) 
23  Ind.  416;  Watkins  v.  Brunt  (1876) 
53  Ind.  208;  Sinclair  v.  Gunzenhauser 
(1912)  179  Ind.  183,  100  N.  E.  876. 

Iowa. — ^Brewer  v.  Crow  (1854)  4  G, 
Greene,  520;  Suiter  v.  Turner  (1860) 
10  Iowa,  517;  Sherod  v.  Ewell  (1897) 
104  Iowa,  253,  73  N.  W.  493. 

Kansas. — Banister  v.  Fallis  (1911) 
85  Kan.  820,  116  Pac.  822;  Sanford  v. 
Weeks  (1888)  38  Kan.  324,  5  Am.  St. 
Rep.  748,  16  Pac.  465 ;  Fisher  v.  Cowles 
(1889)  41  Kan.  418,  21  Pac.  228;  Wis- 
comb  V.  Cubberly  (1893)  51  Kan.  580, 
83   Pac.  820;   Guild  v.   Ohio   Lodge 

(1897)  6  Kan.  App.  67,  49  Pac.  684. 
Louisiana.  —  Fairthome  v.  Davis 

(1876)  28  La.  Ann.  725. 
Maine.— DeWitt  v.  Moulton  (1840) 
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17  Me.  418;  Brown  y.  Lunt  (1864)  87 
Me.  423. 
Maryland;  —  Price   v.   McDonald 

(1851)  1  Md.  408,  54  Am.  Dec.  657. 
Massachusetts.  —  Pidge  v.  Tyler 

(1808)  4  Mass.  541;  Graves  v.  Graves 
(1856)  6  Gray,  391;  Blood  v.  Blood 
(1889)  28  Pick.  80, 

Minnesota. — Cogran  v.  Cook  (1875) 
22  Minn.  137;  St.  Paul  Title  Ins.  &  T. 
Co.  V.  Berkey  (1893)  52  Minn.  497,  55 
N.  W.  GO. 

Mississippi.    —    Work    v.    Harper 

(1852)  24  Miss.  517;  Bass  v.  Estill 
(1874)  50  Miss.  300.  See  also  Elmslie 
v.  Thurman  (1905)  87  Miss.  537,  40 
So.  67. 

Missouri  —  Lemay  v.  Poupenez 
(1864)  35  Mo.  71;  Bishop  v.  Schneider 
(1870)  46  Mo.  472,  2  Am.  Rep.  533. 

Montana. — ^Baum  v.  Northern  P.  R. 
Co.  (1918)  55  Mont.  219,  175  Pac.  872. 

Nebraska.  —  Heelan  v.  Hoagland 
(1880)  10  Neb.  511,  7  N.  W.  282. 

New  Mexico. — ^McBee  v.  O'Connell 
(1911)  16  N.  M.  469,  120  Pac.  7?4. 

New  York.  —  Frost  v.  Beekman 
(1814)  1  Johns.  Ch.  300,  reversed  on 
other  grounds  in  (1820)  18  Johns. 
544.  See  also  People  ex  rel.  Oaklawn 
Corp.  V.  Donegan  (1919)  226  N.  Y.  84, 
123  N.  iE.  71. 

North  Carolina. — National  Bank  v. 
Hill  (1915)  226  Fed.  102  (applying 
law  of  North  Carolina) . 

North  Dakota.  —  Pease  v.  Magill 
(1908)   17  N,  D.  166,  115  N.  W.  260. 

Oklahoma. — First  Nat.  Bank  v.  Na- 
tional Live  Stock  Bank  (1904)  13 
Okla.  719,  76  Pac.  130;  Indian  Land 
&  T.  Co.  V.  Scott  (1916)  59  Okla.  240, 
158  Pac.  1164. 

Oregon.  —  Williams  v.  First  Nat. 
Bank  (1906)  48  Or.  571,  87  Pac.  890; 
Weber  v.  Richardson  (1915)  76  Or. 
286,  147  Pac.  522,  1199. 

South  Carolina.  —  Wood  v.  Reeves 
(1885)  23  S.  C.  382. 

South  Dakota.  —  Phillis  v.  Gross 
(1913)  32  S.  D.  438,  143  N.  W.  373. 

Tennessee. — Alabama  Marble  &  S. 
Co.  V.  Chattanooga  Marble  &  S.  Co. 
(1896)  —  Tenn.  — ,  37  S.  W.  1004. 

Vermont.  —  Hoisington  v.  Hoising- 
ton(1827)  2  Aik.  235. 

West  Virginia.— Cox  v.  Wayt  (1885) 


26  W.  Va.  807;  Parkersburg  Nat.  Bank 
V.  Neal  (1886)  28  W.  Va.  744. 

Likewise,  the  record  of  an  instru- 
ment acknowledged  by  but  one  of  two 
persons  required  to  acknowledge  it  is 
not  constructive  notice.  Dodd  v.  Park- 
er (1883)  40  Ark.  536;  Selma  Sav. 
Bank  v.  Harlan  (1914)  167  Iowa,  673, 
149  N.  W.  882;  Lancaster  v.  Flowers 
(1901)  198  Fa.  614,  48  Atl.  896,  af- 
firming (1900)  9  Pa.  Dist.  R.  241; 
Fordtran  v.  Perry  (1901)  —  Tex.  — , 
60  S.  W.  1000;  Kalamazoo  Nat.  Bank 
v.  Johnson  (1893)  5  Tex.  Civ.  App. 
535,  24  S.  W.  360. 

In  Carle  v.  Wall  (1891)  —  Ark.  — , 
16  S.  W.  293,  it  was  held  that  con- 
structive notice  was  not  imparted  by 
the  record  of  a  mortgage  of  realty 
and  personalty,  where  the  wife  of  the 
mortgagor  waived  dower  in  the  real- 
ty, but  did  not  acknowledge  the  mort- 
gage of  the  personalty. 

o.  Aclenotcledgment  before  unauthorized 
offlcer. 

Except  as  the  question  may  be  af- 
fected by  the  fact  that  the  acknowl- 
edgment is  fair  on  its  face  (see  infra, 
II.  a),  the  record  of  an  instrument 
acknowledged  before  a  person  not 
authorized  to  take  the  acknowledg- 
ment is  not  constructive  notice.  Till- 
man V.  Cowand  (1849)  12  Smedes  & 
M.  (Misa)  262;  Heister  v.  Fortner 
(1809)  2  Binn.  (Pa.)  40,  4  Am.  Dec. 
417;  Green  v.  Drinker  (1844)  7  Watta 
&  S.  (Pa.)  440. 

The  rule  just  stated  has  been  ap- 
plied to  an  acknowledgment  before  a 
deputy  clerk  not  properly  appointed 
(Suddereth  v.  Smyth  (1852)  35  N.  C. 
(18  Ired.  L.)  452),  a  clerk  appointed 
by  the  Confederate  government 
(Simpson  v.  Loving  (1867)  8  Bush 
(Ky.)  458,  96  Am.  Dec.  252),  and  an 
officer  acting  outside  his  territorial 
jurisdiction  (De  Courcy  v.  Barr 
(1853)  45  N.  C.  (Busbee,  Eq.)  181; 
Wood  V.  Lewey  (1910)  153  N.  C.  401, 
69  S.  E.  268). 

So,  under  a  statute  requiring  ac- 
knowledgment before  two  justices  of 
the  peace,  acknowledgment  before  one 
is  not  sufficient  to  make  the  record  of 
the  instrument  constructive  notice. 
Dufphey  v.  Frenaye   (1833)    6  Stew. 


Digitized  by 


Google 


1076 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


&  P.  (Ala.)  216;  Johns  y.  Reardon 
(1862)  3  Md.  Ch.  67;  Johns  v.  Scott 
(1868)  6  Md.  81. 

The  record  of  an  instrument  ac- 
knowledged before  an  officer  who  is 
a  party  to  the  instrument  is  not  con- 
structive notice. 

Arkansas.  —  Green  t.  Abraham 
(1884)  43  Ark.  420;  Leonhard  t.  Flood 
(1900)  68  Ark.  162,  66  S.  W.  781; 
Muense  v.  Harper  (1902)  70  Ark.  809, 
67  S.  W.  869. 

California.— Lee  t.  Murphy  (1897) 
119  Cal.  364,  61  Pac.  649,  965. 

Indiana.  —  Kothe  v.  Krasr-Reynolds 
Co.  (1898)  20  Ind.  App.  293,  50  N.  E. 
594. 

Iowa.  —  Wilson  v.  Traer  &  Co. 
(1866)  20  Iowa,  231;  City  Bank  v. 
Radtke  (1893)  87  Iowa,  363,  64  N.  W. 
436;  Smith  v.  Clark  (1897)  100  {owa, 
606,  69  N.  W.  1011;  Blackman  v. 
Henderson  (1902)  116  Iowa,  678,  66 
L.R.A.  902,  87  N.  W.  656;  Farmers' 
&  M.  Bank  v.  Stockdale  (1903)  121 
Iowa,  748,  96  N.  W.  732. 

Michigan. — See  Groesbeck  t.  See- 
ley  (1865)  13  Mich.  829. 

Mississippi.  —  Wasson  v.  Connor 
(1877)  54  Miss.  351. 

Missouri.  —  Hainey  v.  Alberry 
(1881)  73  Mo.  427;  German  American 
Bank  v.  Carondelet  Real  Estate  Co. 
(1899)  150  Mo.  670,  61  S.  W.  691. 

New  Yoric  —  Armstrong  v.  Combs 
(1897)  15  App.  Div.  246,  44  N.  Y. 
Supp.  171. 

North  Carolina.  —  Long  v.  Crews 
(1893)  113  N.  C.  256,  18  S.  E.  499. 

Ohio.— Amick  V.  Woodworth  (1898) 
58  Ohio  St.  86,  50  N.  E.  487. 

South  Carolina.  —  Watts  v.  Whet- 
stone (1908)  79  S.  C.  867,  60  S.  E.  703. 

Virginia. — Davis  v.  Beazley  (1881) 
75  Va.  491;  Bowden  v.  Parrish  (1889) 
86  Va.  67,  9  S.  E.  616,  19  Am.  St.  Rep. 
878;  Corey  v.  Moore  (1890)  86  Va. 
721,  11  S.  E.  114;  Nicholson  v.  Glou- 
cester Charity  School  (1896)  93  Va. 
101,  24  S.  E.  899;  Iron  Belt  Bldg. 
&  L.  Asso.  T.  Groves  (1898)  96  Va. 
138,  31  S.  E.  23;  Hunton  v.  Wood 
(1908)   101  Va.  54,  43  S.  E.  186. 

West  Virginia. — Tavenner  v.  Barrett 
(1883)  21  W.  Va.  656. 


d.  Omlttlon   of   seal   of   officer. 

Where  the  seal  of  the  officer  tak- 
ing the  acknowledgment  of  an  instru- 
ment is  omitted,  the  record  of  the  in- 
strument is  not  constructive  notice. 

California.  —  Hastings  v.  Vaughn 
(1866)  6  Cal.  816. 

Iowa.  —  Jones  t.  Berkshire  (1863) 
16  Iowa,  248,  83  Am.  Dec.  412;  Koch 
V.  West  (1902)  118  Iowa,  468,  96  Am. 
St.  Rep.  394,  92  N.  W.  663. 

Kentucky.— Herd  v.  Cist  (1889)  — 
Ky.  — ,  12  S.  W.  466. 

Minnesota.  —  Thompson  v.  Scheid 
(1888)  39  Minn.  102,  12  Am.  St.  Rep. 
619,  88  N.  W.  801. 

MississippL  —  Harper  v.  Reno 
(1844)  Freem.  Ch.  328. 

Pennsylvania.  —  Barney  ▼.  Sutton 
(1833)  2  Watts,  31. 

Texas.— Peters  v.  Clements  (1896) 
46  Tex.  115;  Masterson  v.  Todd  (1894) 
6  Tex.  Civ.  App.  131,  24  S.  W.  682; 
Daugherty  v.  Yates  (1896)  13  Tex. 
Civ.  App.  646,  35  S.  W.  937. 

Wisconsin.  —  Ely  v.  Wilcox  (1866) 
20  Wis.  524,  91  Am.  Dec.  436. 

In  Emeric  v.  Alvarado  (1891)  90 
Cal.  444,  27  Pac.  356,  it  appeared  that 
a  certificate  of  acknowledgment  com- 
menced as  follows:  "State  of  Califor- 
nia; City  and  County  of  San  Francis- 
co, ss:  On  this  8th  day  of  December, 
A.  D.  1879,  before  me,  H.  I.  Tillotson. 
a  notary  public  in  and  for  said  city  and 
county."  It  was  signed  -"H.  I.  Tillot- 
son, Notary  Public,"  and  after  stating 
that  he  had  affixed  his  official  seal  he 
attached  a  seal  as  follows:  "Seal  H. 
I.  Tillotson,  Notary  Public,  Contra 
Costa  County."  It  was  found  that 
Tillotson  was  a  notary  public  for  the 
latter  and  not  for  the  former  county, 
and  that  the  acknowledgment  was 
taken  in  the  latter  county.  The  name 
and  quality  of  the  officer  were  not  in 
the  certificate  as  required  by  law,  nor 
was  the  name  of  his  office  given.  The 
court  said  that  if  it  were  contended 
that  a  certificate,  the  defects  of  which 
were  latent,  was  sufficient,  the  certifi- 
cate in  this  case  would  not  b^  aided 
thereby,  for  after  stating  that  the  ac- 
knowledgment was  taken  in  a  cwtais 
county  before  a  notary  public  for  that 
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county,  who  afilxed  his  notarial  seal 
thereto,  the  only*  seal  that  was  at- 
tached was  the  seal  of  a  notary  public 
for  another  county.  So  it  was  held 
that  the  attempted  record  of  the  deed 
'did  not  constitute  constructive  notice. 

«.  Defective  oertiffieate. 

If  the  certificate  of  acknowledg- 
ment is  defective  in  any  material  par- 
ticular, the  record  of  the  instrument 
is  not  constructive  notice.  See  the 
cases  cited  throughout  this  subdivi- 
sion, and  the  following  cases  wherein 
the  nature  of  the  defects  does  not  ap- 
pear in  the  reports. 

Arizona.  —  Reid  v.  Kleyenstauber 
(1900)  7  Ariz.  58,  60  Pac.  879. 

California.  —  Hurlbutt  v.  Butenop 
(1864)  27  Cal.  50. 

Georgia.  —  Gardner  v.  Granniss 
(1876)  57  Ga.  557. 

Iowa. — Dussaume  v.  Burnetl  (1857) 
5  Iowa,  95;  Brinton  v.  Seevers  (1861) 
12  Iowa,  389;  Waterhouse  v.  Black 
(1893)  87  Iowa,  317,  54  N.  W.  342. 

Rtassachusetts. — Sigourney  v.  Lar- 
ned  (1830)  10  Pick.  72. 

Minnesota. — Loughridge  v.  Boland 
(1876)  52  Miss.  646. 

South  Carolina. — ^Woolfolk  v.  Gran- 
iteville  Mfg.  Co.  (1885)  22  S.  C.  332. 

South  Dakota. — ^Banbury  v.  Sherin 
(1893)  4  S.  D.  88,  55  N.  W.  723. 

Tennessee.  —  Henderson  v.  McGhee 
(1871)  6  Heisk.  55;  Coal  Creek  Min. 
Co.  v.  Heck  (1885)  15  Lea,  512;  Hitt 
V.  Caney  Fork  Gulf  Coal  Co.  (1910) 
124  Tenn.  334,  139  S.  W.  693. 

Canada.  —  Burchell  v.  Bigelow 
(1904)  24  Can.  L.  T.  Occ.  N.  137. 

The  foregoing  rule  has  been  applied 
to  the  following  defects  in  the  certifi- 
cate of  acknowledgment: 

—  failure  to  state  that  the  affiant 
was  personally  known  to  the  officer  or 
his  identity  proven,  Wolf  v.  Fogarty 
(1856)  6  Cal.  224,  65  Am.  Dec.  609; 
Kelsey  v.  Dunlap  (1857)  7  Cal.  160; 
Ohio  Nat.  Bank  v.  Berlin  (1905)  26 
App.  D.  C.  218;  Gould  v.  Woodward 
(1853)  4  G.  Greene  (Iowa)  82;  Rey- 
nolds E.  Co.  v.  Kingsbury  (1863)  15 
Iowa,  238;  Riehl  v.  Noel  (1901)  89 
Mo.  App.  178;  Stehlin  v.  Golding 
(1888)  15  N.  Y.  S.  R.  814;  Cannon  v. 


Deming  (1892)  3  S.  D.  421,  63  N.  W. 
863; 

— ^failure  to  state  the  official  char- 
acter of  the  officer,  Shults  v.  Moore 
(1889)  1  McLean,  620.  Fed.  Cas.  No. 
12,824; 

— failure  to  show  the  jurisdiction 
of  the  officer,  Chafee  v.  Blatchford 
(1888)  6  Mackey  (D.  C.)  469;  Willard 
T.  Cramer  (1872)  36  Iowa,  22;  Green- 
wood v.  Jenswold  (1886)  69  Iowa,  53, 
28  N.  W.  433;  Leavitt  v.  Thornton 
(1908)  128  App.  Div.  683,  108  N.  Y. 
Supp.  162; 

-^failure  to  show  the  authority  of  a 
person  acknowledging  an  instrument 
for  a  corporation  or  firm,  Detmer  v. 
Salinger  (1917)  101  Kan.  701,  168  Pac. 
844;  Tinnin  v.  Brown  (1910)  98  Miss. 
878,  53  So.  780,  Ann.  Cas.  1913A,  1081; 
Bernhardt  v.  Brown  (1898)  122  N.  C. 
587,  65  Am.  St.  Rep.  725,  29  S.  E.  884; 
Withrell  v.  Murphy  (1910)  164  N.  C. 
82,  69  S.  E.  748;  First  Nat.  Bank  v. 
Casselton  Realty  &  Invest  Co.  (1919) 
—  N.  D.  — ,  175  N.  W.  720;  Abney  v. 
Ohio  Lumber  &  Min.  Co.  (1898)  45  W. 
Ya.  446,  82  S.  E.  266; 

— failure  to  show  that  the  contents 
of  the  instrument  were  made  known 
to  the  affiant,  Longley  v.  Sperry 
(1907)  72  N.  J.  Eq.  537,  66  Atl.  1062; 
Powell's  Appeal  (1881)  98  Pa.  403; 
.  — failure  to  show  that  the  execu- 
tion of  the  instrument  was  acknowl- 
edged, Bryan  v.  Ramirez  (1857)  8  CaL 
462,  68  Am.  Dec.  340;  Edwards 
V.  Thom  (1889)  25  Fla.  222,  5  So.  707; 
Buntyn  v.  Shippers'  Compress  Co. 
(1886)  63  Miss.  94;  Clarksburg  Casket 
Co.  V.  Valley  Undertaking  Co.  (1917) 
81  W.  Ya.  212,  3  A.L.R.  660,  94  S.  E. 
649.  See  also  Ligon  v.  Barton  (1906) 
88  Miss.  135,  40  So.  655; 

— failure  to  state  that  the  execu- 
tion was  acknowledged  to  be  volun- 
tary, Wickersham  v.  Reeves  (1655)  1 
Iowa,  413;  Newman  v.  Samuels  (1864) 
17  Iowa,  528;  Lee  Ck>unty  Sav.  Bank  v. 
Snodgrass  Bros.  (1918)  182  Iowa, 
1387,  166  N.  W.  680;  Keeling  v.  Hoyt 
(1891)    31   Neb.   453,   48    N.   W.   66; 

—  failure  to  state  that  the  in- 
strument was  executed  "for  the  con- 
sideration" therein  named,  Conner  v. 
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Abbott  (1880)  35  Ark.  365;  Wright 
T.  Graham  (1883)  42  Ark.  140; 

— failure  to  state  that  the  instru- 
ment was  executed  "for  the  purposes" 
therein  named,  Ford  v.  Burks  (1881) 
37  Ark.  91 ;  Childers  v.  Wm.  H.  Cole- 
man Co.  (1909)  122  Teim.  109,  118 
S.  W.  1018; 

—  failure  to  show  the  separate 
examination  of  a  married  woman, 
Bradley  v.  Walker  (1898)  138  N.  Y. 
291,  33  N.  E.  1079;  Stewart  v.  Damp- 
man  (1897)  4  Pa,  Super.  Ct  540,  40 
W.  N.  C.  227;  Hayden  v.  Moffatt  (1889) 
74  Tex.  647,  15  Am.  St.  Rep.  866,  12 
S.  W.  820; 

— failure  of  the  ofScer  to  sign.  Hill 
V.  Gilman  (1869)  39  N.  H.  88;  Ihrig 
V.  Ihrig  (1916)  78  W.  Va.  360,  88  S. 
S.  1010;  South  Penn  Oil  Co.  v.  Blue 
Creek  Development  Co.  (1916)  77 
W.  Va.  682,  88  S.  E.  1029. 

In  Walker  v.  Gilbert  (1844)  Freem. 
Ch.  Miss.  85,  the  certificate  of  a 
justice  of  the  peace  which  stated 
merely  that  the  instrument  was 
"acknowledged"  by  a  certain  person, 
whereas  it  should  have  stated  that  the 
person  acknowledged  that  he  signed, 
sealed,  and  delivered  the  same  on  the 
day  mentioned,  as  his  act  and  deed, 
was  held  to  be  so  deficient  that  the 
record  of  the  instrument  was  not  con- 
structive notice. 

In  Jacoway  v.  Gault  (1859)  20  Ark. 
190,  73  Am.  Dec.  494,  it  appeared  that 
the  certificate  of  the  acknowledgment 
of  a  mortgage  was  in  the  following 
form :  "This  day  personally  appeared 
before  me,  N.  S.  Jennings,  an  acting 
justice  of  the  peace,  in  and  for  said 
county,  Robert  Atchison  and  Molcy 
J.  Atchison,  both  personally  known 
to  me,  and  acknowledged  that  they 
signed,  sealed,  and  delivered  the  same 
in  my  presence."  Holding  that  the 
record  of  the  mortgage  was  not  con- 
structive notice,  it  was  said :  "In  the 
certificate  before  as,  the  word  'same' 
has  no  antecedent,  but  the  certificate 
being  attached  to  the  deed,  perhaps 
the  word  'deed,'  'mortgage,'  or  'in- 
strument' might  be  supplied  by  in- 
tendment, if  this  were  the  only  defect 
in  the  certificate.  So  the  words 
'signed,  sealed,  and  delivered,'  em- 
ployed in  the  certificate,  are  equiva- 


lent to  the  word  'executed,'  used  in  the 
statute.  But  the  words  'for  the  con- 
sideration and  purposes  therein  set 
forth,'  used  in  the  statute,  are  wholly 
omitted  in  the  certificate,  and  no 
words  of  similar  import  substituted 
therefor.  We  must  suppose  that 
these  words  were  inserted  in  the 
statute  for  some  useful  purpose,  and 
we  have  been  able  to  find  no  authority 
to  warrant  their  omission.  If  they 
are  to  be  disregarded,  why  not  dis- 
regard any  other  provision  of  the 
statute?" 

In  Wickersham  v.  Chicago  Zinc  Ck). 
(1877)  18  Kan.  481,  26  Am.  Rep.  784, 

5  Mor.  Min.  Rep.  536,  it  appeared  that, 
in  place  of  a  proper  acknowledgment, 
there  was  only  the  following:  "Sub- 
scribed to  this  2d  day  of  November, 
1871.  E.  A.  Perry,  Notary  Public 
[Seal]."  It  was  held  that  the  record 
was  not  constructive  notice. 

Where  a  foreign  acknowledgment  is 
required  to  be  accompanied  by  a 
certificate  that  the  officer  is  duly 
authorized,  or  the  like,  a  defect  in 
that  certificate  prevents  the  record  of 
the  instrument  from  operating  as  con- 
structive notice.  Morton  v.  Smith 
(1873)  2  Dill.  316,  Fed.  Gas.  No.  9,867; 
Prentice  v.  Duluth  Storage  &  For- 
warding Co.  7  C.  C.  A.  293,  19  U.  S. 
App.  100,  58  Fed.  437;  Mackenzie  v. 
Jackson  (1888)  82  Ga.  80,  8  S.  E.  77; 
Sitler  V.  McComas  (1886)  66  Md.  185, 

6  Atl.  527;  Tweto  v.  Horton  (1903)  90 
Minn.  451,  97  N.  W.  128;  Irwin  v. 
Welch  (1880)  10  Neb.  479,  6  N.  W. 
753;  Musgrove  v.  Bonser  (1874)  5 
Or.  318,  20  Am.  Rep.  737;  Citizens' 
Nat.  Bank  v.  McCarty  (1897)  99  Tenn. 
469, 42  S.  W.  4. 

In  a  number  of  cases  arising  under 
statutes  requiring  an  affidavit  by  sub- 
scribing witnesses  to  admit  an  instru- 
ment to  record,  it  has  been  held  that 
a  defect  in  the  affidavit  prevented  the 
record  from  being  constructive  notice. 
Rushin  v.  Shields  (1862)  11  Ga.  636, 
56  Am.  Dec.  436;  Choteau  v.  Jones 
(1849)  11  III.  SOO,  60  Am.  Dec.  460; 
Cockey  v.  Milne  (1860)  16  Md.  200; 
Galpin  v.  Abbott  (1858)  6  Mich.  17; 
Duke  V.  Markham  (1890)  105  N.  C 
131,  18  Am.  St.  Rep.  889,  10  S.  E. 
1017;  Simon  v.  Brown  (1801)  3  Yeates 
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(Pa.)  186, 2  Am.  Dec.  868;  South  Penn 
Coal  Co.  V.  Smith  (1908)  68  W.  Va. 
587,  60  S.  E.  598;  Farmers'  &  T.  Loan 
Co.  V.  Conklin  (1884)  1  Manitoba 
L.  R.  181;  Renwick  v.  Berryman 
(1886)  8  Manitoba  L.  R.  887. 

//.  tdnUtation  of  rule. 

.  a.  Defect  not  apparent  on  face  of  record. 

It  has  been  laid  down  that  the  cir- 
cumstance that  a  defect  in  an  instru- 
ment which  renders  Its  recording 
illegal  is  not  apparent  on  an  exami- 
nation of  it,  as  where  one  of  two 
necessary  subscribing  witnesses  is  the 
wife  of  the  grantor,  does  not  change 
the  legal  effect  of  the  recording  of 
the  instrument;  and  that,  since  the 
instrument  in  such  a  case  is  not  such 
as  the  statute  authorizes  to  be  re- 
corded, its  record  does  not  import 
notice  to  a  subsequent  creditor  or 
purchaser.  Carter  v.  Champion  (1831) 
8  Conn.  549,  21  Am.  Dec.  695;  Kothe 
V.  Krag-Reynolds  Co.  (1898)  20  Ind. 
App.  293;  Smith  v.  Clark  (1897)  100 
Iowa,  605,  69  N.  W.  1011;  Blackman 
V.  Henderson  (1902)  116  Iowa,  578, 
56  L.R.A.  902,  87  N.  W.  655.  See  also 
Wilson  V.  Traer  &  Co.  (1866)  20  Iowa, 
233;  City  Bank  v.  Radtke  (1893)  87 
Iowa,  863,  64  N.  W.  435;  Farmers'  & 
M.  Bank  V.  Stockdale  (1903)  121 
Iowa,  748,  96  N.  W.  732.  Compare 
Wright  V.  Bundy  (1858)  11  Ind.  398. 

In  Newman  v.  Samuels  (1864)  17 
Iowa,  528,  the  question  was  whether 
a  purchaser  must  be  held  to  have 
had  notice  of  a  mortgage,  the  ac- 
knowledgment of  which  was  defective 
in  that  the  word  "voluntary"  was  • 
omitted.  This  defect,  it  had  previous- 
ly been  determined,  made  the  ac- 
knowledgment of  the  mortgage  void, 
but  it  further  appeared  that  the  mort- 
gage had,  in  fact,  been  recorded, 
and  that  the  recorder,  in  transcribing 
it,  had  inserted  the  word  "voluntary" 
in  the  proper  place  in  the  acknowl- 
edgment. It  was  held  that  it 
would  be  unsafe  and  dangerous  to 
establish  that  the  recorder  could 
change  the  language  of  instruments 
filed  for  record,  and  that  the  record  of 
the  mortgage  was  not  notice  to  a 
purchaser; 

On  this  theory  the  record  of  an 


instrument  bearing  a  forged  acknowl- 
edgment has  been  held  not  to 
be  constructive  notice.  Dodd  v. 
Parker  (1883)  40  Ark.  586;  Finley 
v.  Babb  (1902)  173  Mo.  257,  78  S.  W. 
180;  Lincoln  Soc.  v.  Joel  (1916)  168 
N.  Y.  Supp.  860;  Severtaon  v.  Peoples 
(1914)  28  N.  D.  872,  148  N.  W.  1054. 

But  by  the  weight  of  authority  a 
defect  in  an  acknowledgment  which 
is  not  apparent  on  the  face  of  the  in- 
strument is  constructive  notice. 

Illinois.  —  Ogden  Bldg.  &  L.  Asso. 
V.  Mensch  (1902)  196  111.  554,  89  Am. 
St.  Rep.  880,  68  N.  E.  1049. 

Blinnesota.  —  Benson  Bank  v.  Hove 
(1890)  45  Minn.  40,  47  N.  W.  449; 
Berkner  v,  D'Evelyn  (1912)  119 
Minn.  246,  187  N.  W.  1097. 

Missouri.  —  See  the  reported  case 

(WOOLRIDGE   V.   LaCROSSG  LUMBEK   CO. 

ante,  1068). 
New    Jersey.  —  Morrow    v.    Cole 

(1899)  58  N.  J.  Eq.  203,  42  Atl.  673. 
North  Carolina.  —  Blanton  v.  Bostic 

(1900)  126  N.  C.  418,  35  S.  E.  1035; 
Southern  Spruce  Co.  v.  Hunnicutt 
(1914)  166  N.  C.  202,  81  S.  E.  1079. 

Oklahoma.  —  Kee  v.  Ewing  (1906) 
17  Okla.  410,  87  Pac.  297;  Ardmore 
Nat.  Bank  v.  Briggs  Machinery  & 
Supply  Co.  (1908)  20  Okla.  427,  28 
L.R.A.(N.S.)  1074,  129  Am.  St.  Rep. 
747,  94  Pac.  538,  16  Ann.  Cas.  138; 
Lankford  v.  First  Nat.  Bank  (1919) 
76  Okla.  159,  183  Pac.  56. 

Pennsylvania.  —  Angier  v.  Schief- 
felin  (1872)  72  Pa.  106,  18  Am.  Dec. 
659. 

South  Carolina.  —  See  J.  W.  Dillon 
&  Son  Co.  v.  Oliver  (1917)  106  S.  C. 
410,  91  S.  E.  304. 

Texas.  —  Hinke  v.  Stacy  (1901)  25 
Tex.  Civ.  App.  272,  61  S.  W.  509; 
Titus  v.  Johnson  (1878)  50  Tex.  224; 
Southwestern  Mfg.  Co.  v.  Hughes 
(1900)  24  Tex.  Civ.  App.  637,  60  S.  W. 
684. 

Vermont. — Wood  v.  Cockrane  (1866) 
39  Vt.  544. 

Virginia.  —  National  Bank  v.  Con- 
way. (1876)  1  Hughes,  37,  Fed.  Cas. 
No.  10,037  (applying  law  of  Virginia). 

Wyoming.  —  Boswell  v.  First  Nat 
Bank  (1907)  16  Wyo.  161,  92  Pac.  624, 
93  Pac.  661. 

"In  view,  then,  of  the  acknowledg- 
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ment  as  afFecting  the  right  of  rec- 
ord and  the  question  of  constructive 
notice,  the  following  would  seem  to  be 
a  reasonable  rule:  That  when  the 
recorded  instrument  shows  upon  its 
'face  that  the  acknowledgment  was 
taken  by  a  party,  or  party  in  interest, 
it  is  improperly  recorded,  and  is  not 
constructive  notice;  but  when  it  is 
fair  upon  its  face,  it  is  the  duty  of 
the  register  to  receive  and  record  it, 
and  its  record  operates  as  notice,  not- 
withstanding there  may  be  some 
hidden  defect."  Stevens  v.  Hampton 
(1870)  46  Mo.  404.  To  the  same  effect, 
see  Ammerman  v.  Linton  (1919)  279 
Mo.  439, 214  S.  W.  174. 

In  Titus  v.  Johnson  (1878)  60  Tex. 
224,  the  court  said:  "But  here  we 
are  asked  to  hold  the  record  of  a  deed 
ineffectual  for  the  purpose  for  which 
it  was  required  by  law  to  be  made, 
though  in  all  respects  apparently 
correct  and  in  strict  accordance 
with  law,  on  parol  evidence  adduced 
by  subsequent  purchasers  long  after 
the  deed  was  recorded,  to  impeach 
not  the  genuineness  of  the  instrument, 
or  the  verity  of  the  facts  stated  in 
the  certificate,  but  to  prove  matters 
wholly  extraneous  thereto,  with  the 
view  of  showing  that  the  officer  by 
whom  the  certificate  was  made  did 
not  possess  the  capacity  to  give  the 
certificate,  or  was  not  acting  within 
the  sphere  of  his  duty.  When  an 
instrument,  with  the  certificate  of 
acknowledgment  or  proof  of  execu- 
tion as  required  by  law,  is  presented 
to  the  recorder,  it  is  made  his  im- 
perative duty  to  record  it;  and  we 
find  nothing  in  the  statute,  and  have 
been  cited  to  no  authority,  to  war- 
rant our  saying,  when  it  has  been 
thus  recorded,  that  the  effect  of  its 
record,  many  years  afterwards,  may 
be  destroyed  by  parol  evidence  im- 
peaching the  truth  of  the  certificate 
upon  which  the  record  was  made, 
though  verified  by  the  official  signa- 
ture and  seal  of  a  public  ofiicer. 
Certainly  we  do  not  feel  inclined,  in 
the  absence  of  authority  in  its  sup- 
port, to  give  our  sanction  to  a 
doctrine  so  detrimental,  in  our  opin- 
ion, to  public  interest,  and  so  well 
calculated  to  undermine  and  destroy 


the  foundation  upon  which  the  holders 
of  recorded  titles  now  rest  in  se- 
curity." 

ft.  Iteeord  as  actual  notice. 

It  was  held  in  Nordman  v.  Rau 
(1911)  86  Kan.  19,  38  L.R.A.(N.S.) 
400,  119  Pac.  861,  Ann.  Cas.  1913B, 
1068,  that  where  a  mortgage  was  not 
proved  or  acknowledged  so  as  to  en- 
title it  to  be  recorded,  the  circum- 
stance that  a  subsequent  purchaser 
actually  knew  of  the  existence  of  the 
record  afforded  no  ground  for  an  in- 
ference of  notice  to  him  of  the  mort- 
gage. This  decision  is  supported  by 
the  case  of  Kerns  v.  Swope  (1833) 
2  Watts  (Pa.)  76.  See  also  Banister 
V.  Fallis  (1911)  86  Kan.  320,  116  Pac. 
822;  Friedley  v.  Hamilton  (1827)  17 
Serg,  &  R.  (Pa.)  70,  17  Am.  Dec.  638. 
However,  the  view  generally  pre- 
vailing is  that  whatever  would  place 
a  man  of  ordinary  prudence  fully  on 
his  guard  and  induce  serious  inquiry 
amounts  to  notice,  or  is  evidence  on 
which  the  jury  may  infer  it,  and  it  has 
been  held  in  a  number  of  juris- 
dictions that,  if  a  purchaser  has 
actually  seen  or  heard  of  the  record 
of  a  prior  conveyance  or  mortgage, 
he  is  not  a  purchaser  without  notice, 
although  the  record  itself  is  insuf- 
ficient, for  any  reason,  to  charge  him 
with  constructive  notice.  Gardner  v. 
Grannies  (1876)  67  Ga.  657;  Walter  v. 
Hartwig  (1886)  106  Ind.  123,  6  N.  E. 
6;  Woods  V.  Garnett  (1894)  72  Miss. 
78,  16  So.  390;  Hastings  v.  Cutler 
(1851)  24  N.  H.  481;  Musgrove  v. 
,  Bonser  (1874)  6  Or.  818,  20  Am.  Rep. 
737;  Gilbert  v.  Jess  (1872)  31  Wis. 
110;  Rooker  v.  Hoofstetter  (1895)  26 
Can.  S.  C.  41.  See  also  Piper  v.  Hil- 
liard  (1877)  58  N.  H.  198. 

It  has  also  been  held  that  if  a  subse- 
quent purchaser  is  shown  actually 
to  have  seen  the  record  of  a  prior 
insufficiently  acknowledged  deed,  that 
fact  is  strong  if  not  conclusive  evi- 
dence of  actual  notice,  and  the  ques- 
tion of  notice  is  for  the  jury. 
Parkside  Realty  Co.  v.  MacDonald 
(1913)  166  CaL  426,  137  Pac.  21;  Lee 
County  Sav.  Bank  v.  Snodgrass  Bros. 
(1918)  182  Iowa,  1387,  166  N.  W.  680; 
Musick  V.  Barney  (1872)  49  Mo.  458; 
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143  N.  W.  373. 

But  the  void  record  of  a  void  deed, 
such  as  the  record  of  an  unacknowl- 
edged deed  from  a  wife  to  her  hus- 
band, even  when  read  by  a  pur- 
chaser or  his  attorney  in  the  matter, 
is  not  notice,  either  actual  or  con- 
structive, of  the  contents  of  the  deed, 
unless  the  purchaser  claims  title 
thereunder.  Stiles  v.  Japhet  (1892) 
84  Tex.  91,  19  S.  W.  460.  See  also 
Terry  v.  Cutler  (1896)  14  Tex.  Civ. 
App.  520,  39  S.  W.  152. 

Where,  under  the  law  of  the  par- 
ticular jurisdiction,  a  deed  or  mort- 
gage is  of  no  force  and  effect  as 
against  a  stranger,  although  he  may 
have  actual  knowledge  of  the  same, 
until  it  is  placed  of  record,  the  actual 
knowledge  on  the  part  of  a  purchaser 
of  the  existence  of  a  prior  mortgage 
will  not  affect  him,  if  the  mortgage 
is  not  properly  executed  or  acknowl- 
edged, and  the  recording  thereof  is 
therefore  unauthorized.  Cumberland 
Bldg.  &  Jj.  Asso.  v.  Sparks  (1901) 
49  C.  C.  A.  510,  111  Fed.  647  (applying 
law  of  Arkansas) ;  Main  v.  Alexander 
(1848)  9  Ark.  112,  47  Am.  Dec.  732; 
Haskill  V.  Sevier  (1867)  25  Ark.  152; 
Conner  v.  Abbott  (1880)  36  Ark.  365; 
Ford  V.  Burks  (1881)  37  Ark.  91; 
Dodd  V.  Parker  (1883)  40  Ark.  536; 
Wright  V.  Graham  (1883)  42  Ark.  140; 
Carle  v.  Wall  (1891)  —  Ark.  — ,  16 
S.  W.  293. 

e.  Effect  of  curative  act. 
In  a  number  of  states  curative  acts 
have  been  adopted  from  time  to  time 
validating  the  prior  recording  of  in- 
struments defectively  acknowledged. 
Where  such  is  the  case,  a  purchaser 
or  encumbrancer,  becoming  such 
after  the  adoption  of  the  act,  is 
chargeable  with  notice  of  the  record 
in  the  same  manner  as  if  the  ac- 
knowledgment and  certificate  had  been 
in  due  form  of  law.  Green  v.  Abra- 
ham (1884)  43  Ark.  420;  Landers  v. 
Bolton  (1864)  26  Cal.  393;  Choteau  v. 
Jones  (1849)  11  111.  300,  50  Am.  Dec. 
460;  Brown  v.  McCormick  (1873) 
28  Mich.  216;  Healey  v.  Worth  (1876) 


(1897)  112  Mich.  276,  70  N.  W.  583; 
Allen  v.  Moss  (1858)  27  Mo.  354; 
Lemay  v.  Poupenez  (1864)  35  Mo.  71 ; 
Geer  v.  Missouri  Lumber  &  Min.  Co. 
(1896)  134  Mo.  85,  56  Am.  St.  Rep. 
489,  34  S.  W.  1099;  Williams  v. 
Butterfield  (1903)  —  Mo.  — ,  77  S.  W. 
729.  See  also  McMinn  v.  O'Connor 
(1864)  27  Cal.  238;  Brinton  v. 
Seevers  (1861)  12  Iowa,  389;  Bledsoe 
v.  Haney  (1911)  —  Tex.  Civ.  App.  — r 
139  S.  W.  612. 

In  such  an  act,  the  word  "hereto- 
fore," if  used,  is  a  controlling  one,  and 
shows  that  the  act  was  intended  to 
apply  exclusively  and  solely  to  prior 
conveyances.  Bishop  v.  Schneider 
(1870)  46  Mo.  472,  2  Am.  Rep.  533; 
German  American  Bank  v.  Carondelet 
Real  Estate  Co.  (1899)  150  Mo.  570, 
51  S.  W.  691;  Williams  v.  Butter- 
field  (1904)  182  Mo.  181,  81  S.  W.  615; 
Fowles  V.  Bentley  (1909)  135  Mo.  App. 
417, 115  S.  W.  1090. 

An  act  curing  "defects"  in  acknowl- 
edgments theretofore  made  has  no 
application  to  a  forged  acknowledg- 
ment, and  the  record  of  an  instrument 
bearing  such  an  acknowledgment  is 
not  constructive  notice  despite  the 
act.  Dodd  v.  Parker  (1883)  40  Arlu 
636. 

An  acknowledgment  taken  by  a 
party  to  the  instrument  is  not  vali- 
dated so  as  to  make  the  instrument 
constructive  notice  by  an  act  curing 
"all  conveyances  and  other  instru- 
ments of  writing  which  have  here- 
tofore been  recorded  in  any  county 
in  this  state,  the  proof  of  exe- 
cution whereof  is  insufficient  be- 
cause the  officer  certifying  such  execu- 
tion or  acknowledgment  omitted  any 
words  in  his  certificate,  or  because 
such  officer  failed  or  omitted  to  at- 
tach his  seal  of  office  to  such  certifi- 
cate, or  attached  to  any  certificate  any 
seal  not  bearing  the  words  or  devices 
required  by  law,  or  when  the  term  of 
the  officer  taking  the  acknowledgment 
had  expired  at  the  time,  or  otherwise 
informal."  Muense  v.  Harper  (1902) 
70  Ark.  809,  67  S.  W.  869.      W.  A.  S. 
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J.  M.  CAIyLAHAN,  Appt, 

y. 

PIONEER  NURSERIES  COMPANY  et  al.,  Respts. 

Utah  Supreme  Court  ^Mar^t  Z8,  1017. 
(49  Utah,  641,  164  Pac  878.) 

Corporation  -r-  insolvency  — -  preference  of  stoddiolder  as  creditor. 

An  insolvent  corporation  may  by  mortgage  upon  its  property  prefer 
a  claim  of  one  of  its  stockholders  for  money  advanced  by  him  in  good  faith, 
under  an  agreement  for  mortgage  security,  to  pay  bona  fide  debts  of  the 
corporation  and  save  it  from  insolvency. 

[See  note  on  this  qviestixm  beginning  on  page  1087.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Lewis,  J.)  in  favor  of  defendants  in  an  action  brought  to 
set  aside  a  foreclosure  sale  of  certain  premises,  and  for  the  appointment 
of  a  receiver  to  take  charge  of  the  mortgaged  premises.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  S.  P.  Armstrong,  for  appellant:     American   Bank,   73   Wash.   488,   131 


A  corporation  that  becomes  insol- 
vent and  ceases  to  carry  on  its  busi- 
ness cannot  give  its  stockholders  or 
managing  officers,  who  are  creditors, 
preference  rights  in  its  property  over 
other  creditors. 

W.  P.  Noble  Mercantile  Co.  v.  Mt. 
Pleasant  Equitable  Co-op.  Inst.  12 
Utah,  213,  42  Pac.  869;  Weyeth  Hard- 
ware &  Mfg.  Co.  V.  James-Spencer- 
Bateman  Co.  15  Utah,  110,  47  Pac. 
604;  Voightman  &  Co.  v.  Southern  R. 
Co.  123  Tenn.  452,  131  S.  W.  982,  Ann. 
Cas.  1912C,  211;  Bohling  v.  Hendron, 
56  Wash.  687,  106  Pac.  205;  Wall  v. 
Rothrock,  171  N.  C.  388,  88  S.  E.  633; 
American  Lumber  Co.  v.  Day  Brick  & 
Lumber  Co.  138  La.  1,  69  So.  853 ;  War- 
ren v.  Mayer,  163  Mo.  App.  451,  143 
S.  W.  864;  General  Electric  Co.  v. 
Canyon  City  Ice  &  Light  Co.  —  Tex. 
Civ.  App.  — ,  136  S.  W.  78;  Burton  v. 
R.  G.  Peters  Salt  &  Lumber  Co.  190 
Fed.  262;  Flaum  v.  Kaiser  Bros.  Co. 
66  Misc.  586,  122  N.  Y.  Supp.  100; 
Compton  V.  Schwabacher  Bros.  &  Co. 
15  Wash.  306,  46  Pac.  338;  Cook  v. 
Moody,  18  Wash.  114,  63  Am.  St.  Rep. 
872,  50  Pac.  1020;  Biddle  Purchasing 
Co.  V.  Port  Townsend  Steel  Wire  & 
Nail  Co.  16  Wash.  681,  48  Pac.  407; 
Rouse  V.  Merchants'  Nat.  Bank,  46 
Ohio  St.  493,  5  L.R.A.  378,  15  Am.  St. 
Rep.  644,  22  N.  E.  293;  Williams  v: 
Commercial  Nat.  Bank,  49  Or.  492, 
11  L.R.A.  (N.S.)  857,  90  Pac.  1012,  91 
Pac.    443;    Benner    v.    Scandinavian 


Pac.    1149,    Ann.    Caa.    1914D,    702; 
Lyons-Thomas  Hardware  Co.  v.  Perry 
Stove  Mfg.  Co.  86  Tex.  143,  22  L.R.A. 
802,  24  S.  W.  16;  Thompson  v.  Huron 
Lumber  Co.  4  Wash.  600,  30  Pac.  741, 
31  Pac.  25 ;  7  R.  C.  L.  1  775,  p.  769 ;  2 
Cook,  Stock  &  Stockholders,  3d  ed.  §§ 
661,  662,  p.  945;  Mayr  v.  Hodge  &  H. 
Co.    78    111.    App.    556;    Pangburn    v. 
American  Vault,  Safe  &  Lock  Co.  205 
Pa.  92,  54  Atl.  504;  Welling  v.  Ivoroyd 
Mfg.  Co.  15  App.  Div.  116,  44  N.  Y. 
Supp.  374;  Bingham  v.  Bell  &  Z.  Coal 
Co.  175  111.  App.  469;  Edwards  v.  Snow 
Hill  Supply  Co.  150  N.  C.  171,  63  S. 
E.  742;  Asheville  Lumber  Co.  v.  Hyde, 
172  Fed.  730;  Moody  v,  Chicago  Title 
&  T.  Co.  126  111.  App.  68;  Beach  v. 
Miller,  130  III.  162,  17  Am.  St.  Rep. 
291,  22  N.  E.  464;  Sutton  Mfg.  Co.  v. 
Hutchinson,  11  C.  C.  A.  320,  24  U.  S. 
App.  145,  63  Fed.  496;  Keyes  v.  Blue 
Bell  Medicine  Co.  34  S.  D.  297,  148  N. 
W.  506;  Bastin  v.  Givens,  170  Ky.  201, 
185  S.  W.  835;  Malm  v.  Stock,  99  Neb. 
874,  156  N.  W.  656 ;  Page  v.  Moore,  239 
Pa.  285,  86  Atl.  856;  Symonds  v.  Lew- 
is, 94  Me.  501,  48  Atl.  121;  Taylor  v. 
Mitchell,  80  Minn.  492,  83  N.  W.  420; 
Lamb  v.  Russell,  81  Miss.  382,  82  So. 
916;  Reynolds  v.  Smith,  60  Neb.  197, 
82  N.  W.  627;  Gray  v.  Taylor,  —  N. 
J.  Eq.  — ,  38  Atl.  951;  Trindade  v. 

Atwater  Canning  &  Packing   Co.   

Cal.  App.  — ,  128  Pac.  756;  Krause  v. 
Malaga  Glass  Co.  —  N.  J.  Eq.  — ,  ig 
Atl.  367;  Niles  v.  Olszak,  87  Ohio  St. 
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229,  L.R.A.1918E,  288,  100  N.  E.  820, 
Ann.  Cas.  1913E,  1020;  Ervin  v.  Ore- 
gon R.  &  Nav.  Co.  23  Blatchf ,  517,  27 
Fed.  625;  Tennant  v.  Appleby,  —  N. 
J.  Eq.  — ,  41  Atl.  110;  Crescent  City 
Brewing  Co.  v.  Planner,  44  La.  Ann. 
22,  10  So.  384. 

Messrs.  Aaron  Myers  and  J.  E.  Dar- 
mer,  for  respondents: 

Assuming  that  there  was  a  prefer- 
ence of  Sidney  Tuttle  to  the  plaintiff 
in  the  execution  of  the  mortgages  to 
him  and  that  the  company  was  theq 
insolvent,  the  preference  is  lawful  and 
proper. 

Weyeth  Hardware  &  Mfg.  Co.  v, 
James-Spencer-Bateman  Co.  15  Utah, 
110,  47  Pac.  604;  Burnham,  H.  M.  &  Co. 
V.  McCornick,  18  Utah,  42,  55  Pac.  77 ; 
Commercial  Nat.  Bank  v.  Page,  45 
Utah,  14,  142  Pao.  709;  Wells,  F.  & 
Co.  V.  George  M.  Scott  &  Co.  18  Utah, 
127,  55  Pac.  81;  National  Bank  v. 
George  M.  Scott  &  Co.  18  Utah,  400, 
55  Pac.  374;  Kurtz  v.  Ogden  Canyon 
Sanitarium  Co.  37  Utah,  313,  108  Pac. 
14. 

Frick,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  brought  this  action 
as  a  creditor  of  the  defendant  Pio- 
neer Nurseries  Company,  hereinaft- 
er styled  "Company,"  against  said 
Company  and  against  one  Sidney 
Tuttle  as  a  stockholder  and  mort- 
gagee of  said  Company.  The  plead- 
ings are  very  voluminous,  and,  in 
view  that  there  is  no  question  raised 
with  respect  thereto,  we  refrain 
from  setting  them  forth  either  in 
form  or  substance.  Moreover,  in 
the  findings  of  the  court  to  which  we 
shall  hereinafter  refer,  the  issues 
presented  by  the  pleadings  are  suffi- 
ciently reflected  to  give  a  clear  un- 
derstanding of  the  points  decided. 
The  plaintiff  alleged  in  her  com- 
plaint that  said  Company  was  insol- 
vent. The  relief  she  prayed  for  was 
that  a  certain  decree  foreclosing  cer- 
tain mortgages  which  said  Company 
had  made  and  delivered  to  said  Sid- 
ney Tuttle,  and  that  the  sale  of  said 
premises  made  in  pursuance  of  said 
decree,  all  be  set  aside;  that  a  re- 
ceiver be  appointed  to  take  charge 
of  said  mortgaged  premises;  that 
plaintiff's  claim  be  allowed,  and  that 
said  receiver  be  ordered  to  sell  said 


mortgaged  premises  and  apply  the 
proceeds  of  the  sale  to  the  payment 
of  said  Company's  debts,  including 
the  plaintiff's  claim.  As  suggested, 
there  were  in  fact  three  several 
mortgages,  but  it  is  not  necessary 
to  consider  them  otherwise  than  as 
one  entire  mortgage,  and  such  will 
be  done  hereinafter. 

The  court,  on  a  preliminary  hear- 
ing, set  aside  the  foreclosure  sale 
and  appointed  a  receiver  to  take 
charge  of  and  to  sell  the  mortgaged 
premises.  The  receiver  was  how- 
ever, unable  to  sell  the  property,  and 
the  court,  upon  the  final  hearing  of 
the  case,  reinstated  said  sale,  dis- 
charged the  receiver,  and  denied 
the  plaintiff  the  relief  prayed  for. 
There  was  also  a  complaint  in  inter- 
vention, but  the  same  was  ultimately 
dismissed  and  requires  no  further 
attention.  The  court  on  the  final 
hearing,  in  addition  to  the  findings 
On  some  informal  matters,  in  sub- 
stance, found  that  prior  to  the  6th 
day  of  July,  1913,  said  Company 
was  the  owner  of  a  certain  nursery 
farm  in  Salt  Lake  county,  of  the 
value  of  "between  ten  thousand 
dollars  and  twelve  thousand  dol- 
lars" and  that  said  farm,  ever  since 
said  5th  day  of  July,  1913,  had  been, 
and  at  the  time  of  the  hearing  was, 
the  proi>erty  of  said  Sidney  Tuttle, 
subject,  however,  to  a  certain  mort- 
gage for  $4,000,  made  and  delivered 
by  said  Company  to  one  Hosmer; 
that  said  Company  at  the  time  of 
the  hearing  was  "practically"  with- 
out assets  of  any  kind;  that  the 
plaintiff  had  recovered  a  judgment 
against  said  Company  for  the  sum 
of  $1,248.17,  together  with  $200 
attorneys'  fees,  and  costs,  which  is 
in  full  force,  and  that  there  are  no 
other  creditors  of  said  Company; 
that  the  defendant,  Sidney  Tuttle, 
at  all  times  mentioned  in  plaintiff's 
complaint,  was  a  minority  stock- 
holder of  said  Company;  that  at 
a  certain  meeting  of  the  stockhold- 
ers of  said  Company  held  in  Jan- 
uary, 1912,  certain  persons,  naming 
them,  were  elected  directors  of  said 
Company,  and  that  at  another  stock-, 
holders'  meeting  held  in  January,! 
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1913,  certain  other  persons,  naming 
them,  were  elected  directors  of  said 
Company ;  that  "the  aforesaid  direc- 
tors and  officers  were  not  dummy 
officers  of  the  said  corporation,  nor 
were  they  under  the  control  or 
domination  of  the  defendant,  Sid- 
ney Tuttle,  or  of  any  other  stock- 
holder or  combination  of  stock- 
holders; that,  while  their  financial 
interest  in  the  said  corporation  was 
not  large,  they  exercised  their  in- 
dividual and  independent  judgment 
in  the  management  of  its  affairs,  and 
performed  their  duties  with  due  and 
reasonable  diligence,  good  faith, 
and  fidelity  to  the  interests  of  the 
corporation  and  its  stockholders; 
that  the  salary  of  $90  per  month  to 
William  W.  Tuttle  for  his  services 
as  treasurer  and  general  manager 
was  moderate  and  reasonable;  that 
the  directors  and  manager  of  said 
corporation  endeavored  in  good 
faith  to  conduct  it  as  a  going  con- 
cern during  the  year  1912,  but  they 
were  obliged  to  and  did  pay  about 
$4,000  in  old  debts,  and  found  the 
salable  nursery  stock  so  inferior  and 
depleted,  the  nursery  farm  so  run 
down,  and  the  affairs  and  standing 
of  the  corporation  so  heavily  em- 
barrassed, that  in  the  year  1913 
their  main  effort  was  to  close  up  the 
business  of  the  corporation,  and  in 
the  month  of  August,  1918,  the  said 
corporation  was  practically  ended 
as  a  going  concern;  that  at  various 
times  between  January  17,  1912, 
and  February  17,  1913,  the  defend- 
ant, Sidney  Tuttle,  loaned  to  the 
said  Pioneer  Nurseries  Company, 
upon  his  express  agreement  and 
understanding  with  the  said  Com- 
pany that  such  loans  were  to  be  se- 
cured to  him  by  mortgages  from 
time  to  time  upon  the  aforesaid 
farm  of  the  said  Company,  the  sum 
of  $7,200,  which  loans  were  made 
in  good  faith  to  the  said  Company 
by  the  said  Sidney  Tuttle,  and  were 
actually  received  by  the  said  Com- 
pany and  in  good  faith  applied  to 
its  use  and  benefit  in  the  payment 
of  its  outstanding  and  current  debts, 
and  said  loans  were  secured  to  the 
said  Sidney  Tuttle  by  note  secured 


by  a  mortgage  duly  executed  to  him 
by  the  said  Company  on  March  25, 

1912,  upon  the  aforesaid  farm  of 
the  said  Company,  in  the  sum  of 
$2,000,  payable  in  six  months  with 
interest  at  10  per  cent,  and  by  a  sec- 
ond note  secured  by  a  mortgage  duly 
executed  to  him  by  the  said  Com- 
pany on  June  27,  1912,  upon  tiie 
said  farm  of  the  said  Company,  in 
the  sum  of  $2,000,  payable  in  six 
months  with  interest  at  10  per  cent, 
and  by  a  third  note  secured  by  a 
mortgage  duly  executed  to  him  by 
the  said  Company  on  February  17, 

1913,  upon  the  said  farm  of  the  said 
company,  in  the  sum  of  $3,200,  pay- 
able in  thirty  days  with  interest  at 
10  per  cent,  and  at  the  times  when 
said  mortgages  were  executed  the 
said  farm  was  practically  the  only 
asset  of  the  said  Company  by  which 
said  loans  could  have  been  secured; 
that  the  execution  of  the  aforesaid 
notes  and  mortgages,  or  any  of 
them,  to  the  said  Sidney  Tuttle  by 
the  said  corporation.  Pioneer  Nur- 
series Company,  and  the  subsequent 
foreclosure  of  the  same,  did  not  con- 
stitute an  unlawful  or  fraudulent 
preference  of  the  said  Sidney  Tuttle 
as  a  creditor  of  the  said  corporation, 
nor  were  they  in  fraud  of  the  rights 
of  the  plaintiff  J.  M.  Callahan,  or 
of  any  other  creditor  or  stockhold- 
er; that  on  June  3,  1913,  the  said 
Sidney  Tuttle  commenced  an  action 
in  this  court  to  foreclose  the  afore- 
said mortgages,  which  action  was 
duly  and  lawfully  prosecuted  to  a 
conclusion,  and  thereafter,  on  June 
11,  1913,  a  decree  was  duly  entered 
therein  in  his  favor  against  the  said 
Pioneer  Nurseries  Company  in  the 
principal  sum  of  $7,200,  and  $291.53 
interest,  and  $300  attorneys'  fees, 
and  $11.20  costs,  and  foreclosing 
his  aforesaid  mortgages  upon  the 
aforesaid  farm  of  the  said  Company, 
and  thereafter  on  June  13,  1913, 
an  order  of  sale  duly  issued  out  of 
this  court  upon  said  decree,  and 
thereafter  on  July  5,  1913,  sale  of 
said  farm  under  said  decree  was 
duly  made  by  the  sheriff  of  Salt 
Lake  county,  at  which  sale  said  de- 
fendant, Sidney  Tuttle,  purchased 
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said  farm  for  the  sum  of  $7,  866.13, 
and  the  time  of  redemption  of  said 
farm  from  said  sale  has  long  since 
expired ;  that  the  plaintiff  J.  M.  Cal- 
lahan did  not  know  of  said  fore- 
closure suit  nor  of  the  sale  of  said 
farm  thereunder  until  after  said 
sale  was  made,  but  said  foreclosure 
and  sale  were  not  surreptitious, 
or  in  any  wise  out  of  the  due  course 
of  law." 

The  district  court  made  the  fol- 
lowing conclusions  of  law: 

"The  plaintiff  J.  M.  Callahan  is 
not  entitled  to  maintain  this  action 
against  the  defendants,  and  is  not 
entitled  to  any  of  the  relief  demand- 
ed in  her  complaint  as  against  the 
•defendants. 

"The  defendant,  Pioneer  Nurser- 
ies Company,  and  the  defendant, 
Sidney  Tuttle,  are  entitled  to  a 
judgment  in  their  favor  against  the 
said  plaintiff  upon  all  the  issues 
joined  in  this  cause,  and  to  a  judg- 
ment agaiiist  the  said  plaintiff  for 
their  costs  in  this  action  in  the  sum 
of  $ ." 

Judgment  was  entered  according- 
ly. The  plaintiff  appeals  from  the 
judgment,  and  her  principal  assign- 
ments are  that  the  district  court 
erred  in  finding  the  facts  aa  before 
stated,  and  that  it  also  erred  in  its 
application  of  the  law  to  the  facts. 

The  evidence  is  somewhat  volu- 
minous, and  nothing  could  be  gained 
by  setting  it  forth  here.  It  must 
suffice  to  say  that  on  some  of  the 
issues  or  features  of  the  case  the 
evidence  is  in  conflict,  yet  a  care- 
ful reading  of  the  evidence  convinc- 
es us,  and,  as  we  believe,  would 
convince  any  disinterested  person, 
that  the  findings  are  not  only  amply 
supported  by  the  evidence,  but  in 
oUr  judgment  they  are  in  accord- 
ance with  the  great  weight  of  tiie 
-evidence.  Indeed,  judging  from  the 
record  alone,  we  can  conceive  of  no 
gjood.reason  why  the  court  appoint- 
ed'a' receiver,"  except  that  it  attempt- 
ed to  realize  all  that  it  was  possible 
to  realize  out  of  the  property. 
Time,  however,  showed  that  all  had 
been  realized  upon  the  foreclosure 
sale   that   could   be    realized,   and 


therefore  the  court's  action  in  rein- 
stating the  sale  could  not  have  pre- 
judiced anyone. 

Now  as  to  the  law:  Appellant's 
counsel  in  his  brief  vigorously  con- 
tends that  the  so-called  trust-fund 
doctrine  should  control  in  this  case, 
and  that  the  district  court  erred  in 
refusing  to  apply  that  doctrine 
thereto.  Counsel  also  insists  that 
this  court  should  now  recede  from 
its  former  holdings  ui>on  that  sub- 
ject, as  hereinafter  indicated,  and 
should  adopt  the  trust-fund  theory. 
We  herewith  give  counsel's  conten- 
tion in  that  regard  in  his  own 
words.  He  says:  "Appellant  con- 
tends: First,  that  this  court 
should  adopt  the  logical  and  just 
rule  that  the  property  of  an  insol- 
vent corporation,  as  soon  as  it  be- 
comes apparent  that  it  cannot  con- 
tinue its  business,  becomes  a  trust 
fund  in  the  hands  of  the  directors 
or  stockholders,  where  they  combine 
to  control  (Ervin  v.  Oregon  R.  & 
Nav.  Co.  (C.  C. )  28  Blatchf.  517,  27 
Fed.  625,  631),  for  payment  of  all 
its  general  creditors,  without  pref- 
erence; second,  that,  if  this  court 
deems  itself  so  fettered  by  former 
decisions  that  it  cannot  meet  the 
needs  of  modem  commercial  devel- 
opment and  the  concomitant  growth 
of  high  finance,  it  should  then  care- 
fully scrutinize  the  good  faith  of 
Sidney  Tuttle  in  taking  the  mort- 
gages." 

This  court,  in  a  number  of  cases, 
has  refused  to  apply  the  trust- 
fund  doctrine  to  corporations,  but 
has  held  that  a  corporation,  witti 
certain  exceptions  stated  in  the  opin- 
ions filed  in  said  cases,  may  prefer 
one  or  more  of  its  creditors  over 
others,  if  the  preferred  debt  be  an 
honest  one  and  the  parties  in  all 
things  have  acted  in  good  faith,  to 
the  same  extent  that  an  individual 
debtor  may  prefer  his  creditors. 
In  Weyeth  Hardware  &  Mfg.  Co. 
V.  James-Spencer-Bateman  Co.  15 
Utah,  110,  at  page  124,  47  Pac.  608, 
this  court,  speaking  through  Mr. 
Justice  Bartch,  after  a  thorough  dis- 
cussion of  the  doctrine  of  preference 
and  the  so-called  trust-fund  theory. 
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states  the  law  in  the  following 
words:  "The  doctrine  that  an  in- 
solvent corporation  may  make  an 
assignment  of  all  its  property  for 
the  purpose  of  paying  its  just  debts, 
and  prefer  one  creditor  or  class  of 
creditors  over  others,  the  same  as 
it  might  do  if  it  were  natural,  in- 
stead of  an  artificial,  person,  when 
none  of  its  officers  or  agents  are 
preferred,  must,  in  the  absence  of 
charter  and  statutory  provision  to 
the  contrary,  be  regarded  as  the 
settled  law  of  this  country,  and,  like 
the  rule  in  the  case  of  an  individual 
debtor,  has  been  so  thoroughly 
incorporated  in  our  system  of  juris- 
prudence that  it  cannot  be  over- 
thrown, except  by  legislative  enact- 
ment." 

The  foregoing  case  was  followed 
in  the  case  of  Bumham,  H.  M.  & 
Co.  V.  McCornick,  18  Utah,  42,  55 
Pac.  77,  and  in  the  more  recent  case 
of  Commercial  Nat.  Bank  v.  Page, 
45  Utah,  27,  142  Pac.  714. 

The  defendant,  Sidney  Tuttle, 
does  not  come  within  the  exceptions 
stated  in  the  foregoing  quotations. 
Nor,  under  the  evidence,  is  there 
any  doubt  that  Mr.  Tuttle's  claim 
was  an  honest  one,  and  that  neither 
in  giving  the  mortgage  by  the  cor- 
poration, nor  in  receiving  it  by  Mr. 
Tuttle,  was  there  any  intention  to 
hinder  or  delay  any  creditor  of  the 
Company,  much  less  to  defraud  any- 
one. The  money  for  which  the 
mortgage  was  given  to  Mr.  Tuttle 
was  all  applied  in  payment  of  bona 
fide  debts  of  the  Company,  and  was 
advanced  by  him  on  the  promise 
that  he  should  be  secured  by  the 
giving  of  a  mortgage  on  the  nursery 
farm,  and  in  the  hope  of  maintain- 
ing the  business  of  the  Company  and 
of  saving  it  from  insolvency.  More- 
over, the  debts  aforesaid  were  all 
contracted  by  the  husband  of  the 
plaintiff  as  general  manager  of  the 
Company,  and  nothing  was  con- 
cealed from  her.  The  evidence  is 
also  quite  persuasive  that,  when  the 


money  was  advanced  by  Mr.  Tuttle 
and  the  mortgage  was  made,  both 
he  and  the  directors  of  the  Company 
believed  that  there  were  no  other 
debts  except  Mr.  Tuttle's  claim  for 
the  money  advanced  by  him.  The 
evidence  leaves  little,  if  any,  room 
for  doubt,  therefore,  that  the  money 
was  advanced  by  Mr.  Tuttle  and 
that  the  mortgage  was  delivered  to 
him  in  the  utmost  good  faith.  The 
facts  of  the  case  at  bar,  therefore, 
bring  it  squarely  within  the  rule 
announced  in  the  case  of  Wells  F. 
&  Co.  V.  George  M.  Scott  &  Co.  18 
Utah,  127,  55  Pac.  81;  National 
Bank  v.  George  M.  Scott  &  Co.  18 
Utah,  400,  55  Pac.  374,  and  in  the 
more  recent  case  of  Kurtz  v.  Ogden 
Canyon  Sanitarium  Co.  37  Utah, 
313,  108  Pac.  14.  In  all  of  those 
cases  preferences  of  claims  were 
upheld. 

In  view  of  the  findings  of  the 
court,  all  of  which,  as  we  have  point- 
ed out,  are  in  accordancie  with  the 
evidence,  and  in  view  of  the  fore- 
going decisions  of  this  court,  it 
could  subserve  no  good  purpose  for 
us  to  review  the  nimierous  cases 
cited  by  appellant's  counsel.  It  is 
sufficient  to  say  in  that  regard  that 
counsel's  theories  and  the  cases  cited 
by  him  are  all  predicated  upon  ac- 
tual or  constructive  fraud.  There, 
however,  was  neither  actual  nor 
constructive  fraud  in  the  transac- 
tion between  the  Company  and  Mr. 
Tuttle,  and  hence  neither  counsel's 
theories  nor  his  cases  have  any  ap- 
plication. 

,    Jn  ,  0"J    opinion  c.,po«,i.^ 
both  the  findmgs  of  iMoiv^mey- 
fact  and  the  judg-  ?«'^'X:Sd«*i. 
ment  are  right  and  ««^«««»»-' 
should  prevail. 

The  judgment,  therefore,  is  af- 
firmed, with  costs  to  respondents. 

McCarty  and  Corfman,  JJ.,  con- 
cur. 

Petition  for  rehearing  denied 
May  5, 1917. 
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R^t  of  intolvent  corporation  to  secure  officers,  directors,  or  stockholders  for 
a  contemporaneous  loan  to  the  corporation. 


The  earlier  cases  on  this  question 
are  discussed  in  the  note  in  5  AL.R. 
page  561.  As  there  shown,  according 
to  the  practically  uniform  opinion  in 
the  absence  of  statutory  restriction, 
a  corporation  may,  although  insolvent, 
secure  a  director  or  other  officer  for  a 
contemporaneous  loan  made  to  it  fair- 
ly and  in  good  faith. 

The  decision  in  Twin-Lick  Oil  Co. 
V.  Marbury  (1876)  91  U.  S.  587,  28  L. 
ed.  328,  3  Mor.  Min.  Rep.  688,  dis- 
cussed in  the  earlier  note  is  approved 
by  the  supreme  court  of  Oklahoma  in 
McKee  v.  Interstate  Oil  &  Gas  Co. 
(1920)  77  Okla.  260,  188  Pac.  109,  in 
which  that  court  sustains  the  right  of 
directors  of  a  corporation  to  bonds  of 
the  corporation  which  they  purchased, 
the  bond  issue  being  authorised  by  the 
stockholders. 

In  Gantenbeim  v.  Bowleg  (1922)  — 
Or.  — ,  203  Pac.  614,  where  the  court 
was  dealing  with  preference  to 
directors  and  officers  to  secure  a  past 
indebtedness,  a  distinction  between  a 
past  indebtedness  and  a  security  given 
for  a  contemporaneous  loan  is  clearly 
recognized.    The  decision  in  Illinois 


Steel  Co.  V.  O'Donnell  (1895)  156  III. 
624,  81  L.R.A.  265,  47  Am.  St  Rep. 
245,  41  N.  E.  185,  referred  to  in  the 
earlier  note,  is  cited  with  approval. 

But  in  Armstrong  v.  Ellerslie  Plant- 
ing Co.  (1920)  146  La.  569,  83  So.  880, 
the  court  denies  the  validity  of  the 
transfer  of  notes  by  the  stockholders 
of  a  corporation  to  its  president,  who 
advanced  money  to  pay  certain  of  its 
debts.  The  court  said  that  the  corpo- 
ration was  insolvent  to  the  knowledge 
of  the  president,  and  added  that  "it 
needs  little  citation  of  authority  to 
sustain  the  view  that  she  could  not 
thus  prefer  herself  as  a  creditor,  even 
with  the  formal  consent  and  official 
action  of  the  other  officers  of  the  de- 
fendant company."  The  court  says 
nothing  about  the  fact  that  the  secu- 
rity was  transferred  to  secure  a 
contemporaneous  loan.  The  notes  in 
question  were  for  a  considerable 
amount  more  than  the  loan  made  by 
the  president  of  the  corporation,  but 
were  of  doubtful  value.  It  seems  that 
the  transfer  of  the  note  was  absolute, 
and  not  by  way  of  security.    W.  A.  E. 


AMERICAN  WELL  &  PROSPECTING  COMPANY 

■    V. 
C.  P.  BLAKEMORE  et  al. 


SAME 

V. 

REX  MIDWAY  OIL  COMPANY. 

CaUfomta  Supreme  Court  (In  Banc)  —  Xoveniber  19,  1920. 

(184  Cal.  843,  198  Pac.  779.) 

Corporation  —  forfeiture  of  stock  —  effect  on  former  holders*  liability  to 
creditors. 

1.  A  forfeiture  of  stock  for  nonpayment  of  assessments  by  a  corpora- 
tion which  is  not  prohibited  from  purchasing  its  own  stock  relieves  the 
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former  holders  from  liability  to  creditors,  although  the  corporation  was 
insolvent,  if  such  fact  was  not  known  to  the  stockholders  or  to  the  directors 
of  the  corporation. 

[See  note  on  this  question  beginning  on  page  1096.] 

of  no  collusion  or  bad  faith,  and  had 
acquiesced  in  the  sale. 
—  duty  to  preserve  solyencjr  of  stock- 
holder. 


—  sale  for  nonpayment  of  stock  as- 
sessments  —  liability. 

2.  A  sale  of  corporate  stock  for  non- 
payment of  assessments  is  invalid  if 
the  notice  of  sale  is  not  published  as 
required  by  statute. 

[See  7  R.  C.  L.  254.] 

— risrht  of  creditors  to  object. 

3.  Creditors  of  a  corporation  can- 
not attack  a  sale  of  stock  for  nonpay- 
ment of  assessments,  so  as  to  charge 
the  former  holders  for  corporate 
debts,  on  the  ground  that  notice  of  the 
sale  was  not  published  as  required  by 
statute,  if  the  stockholders  were  guilty 


4.  A  holder  of  stock  of  a  corporation 
which  is  not  fully  paid  is  not,  for  the 
benefit  of  corporate  creditors,  bound 
to  see  that  one  to  whom  he  transfers 
the  stock  is  responsible  for  assess- 
ments that  may  be  made. 

[See  7  R.  C.  L.  359.] 
Notice  —  by  stockholder  of  insolvency 
of  corporation. 

5.  Stockholders  are  not  charged 
with  knowledge  of  the  corporation's 
insolvency. 


Cross  appeals  from  judgments  of  liie  Superior  Court  for  Los  Angeles 
County  (Parker>  J.)  in  favor  of  plaintiff'  in  actions  brought  to  recover 
unpaid  stock  subscriptions  in  the  defendant  corporation ;  defendants  ap- 
pealing from  the  judgments  in  plaintiff's  favor;  and  plaintiff  appealing 
from  the  amount  of  the  judgments  obtained  by  it.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Avery  &  French  and  Davis  Oil  Co.  160  Cal.  446,  117  Pac.  525; 
&  Rush,  for  defendants:  Shannon  v.  Tooker,  167  CaL  484,  140 


The  only  way  in  which  the  corpora- 
tion may  enforce  the  subscription  lia- 
bility of  its  stockholders  is  by  assess- 
ment duly  levied  under  statutory  au- 
thority. 

Santa  Cruz  R.  Co.  v.  Spreckles,  65 
Cal.  193,  3  Pac.  661,  802;  Bottle  Min. 
&  Mill.  Co.  V.  Kern,  9  Cal.  App.  531, 
99  Pac.  994;  Union  Sav.  Bank  v.  Leiter, 
145  Cal.  696,  79  Pac.  441;  Welch  v. 
Sargent,  127  C^l,  72,  59  Pac.  819;  Ven- 
tura &  0.  Valley  R.  Co.  v.  Hartman, 
116  Cal.  260,  48  Pac.  65;  Glenn  v.  Sax- 
ton,  68  Cal.  357,  9  Pac.  420;  California 
Sugar  Mfg.  Co.  v.  Schafer,  57  Cal. 
396 ;  Turner  v.  Fidelity  Loan  Concern, 
2  Cal.  App.  122,  83  Pac.  62,  70. 

After  a  forfeiture  of  stock  for  non- 
payment of  a  delinquent  assessment, 
all  liability  on  the  part  of  the  stock- 
holder for  unpaid  subscription  is  ter- 
minated and  at  an  end. 

1  Cook,  Corp.  7th  ed.  §  127;  5  Thomp. 
Corp.  2d  ed.  §  3760;  Ventura  &  0. 
Valley  R.  Co.  v.  Hartman,  116  Cal. 
aeo,  48  Pac.  65;  2  Spelling,  Priv.  Corp. 
§  801;  Clark,  Corp.  2d  ed.  p.  312;  Clark 
&  M.  Priv.  Corp.  p.  1520,  §  494;  2 
Beach,  Priv.  Corp.  §  735;  Taylor,  Priv. 
Corp.  6th  ed.  §  746;  Smith  v.  Gate  City 


Pac.  10;  Ward  v.  California  Celery  & 
Produce  Co.  15  Gal.  App.  88,  113  Pac. 
888;  Allen  v.  Montgomery  R.  Co.  11 
Ala.  437 ;  Macauly  v.  Robinson,  18  La. 
Ann.  619;  Mills  v.  Stewart,  62  Barb. 
444,  41  N.  Y.  3§4;  Stephens  v.  Fox,  83 
N.  Y.  313;  Wheeler  v.  Millar,  90  N.  Y. 
358 ;  Ford  v.  Chase,  118  App.  Div.  608, 
103  N.  Y.  Supp.  80;  Leighton  v.  Leigh- 
ton  Lea  Asso.  122  N.  Y.  Supp.  146. 

Messrs.  Henry  K.  Norton  and  Wil- 
bur Bassett  for  plaintiff. 

Lawlor,  J.,  delivered  the  opinion 
of  the  court: 

Both  the  plaintiff,  American  Well 
&  Prospecting  Company,  a  corpora- 
tion, and  the  defendants,  C.  P. 
Blakemore,  William  Schneider,  and 
Jacob  Fieber,  appeal  from  a  judg- 
ment in  favor  of  the  plaintiff  in  the 
respective  sums  of  $3,820.15  against 
the  defendant  Blakemore,  $1,140 
against  defendant  Schneider,  and 
$1,140  against  defendant  Fieber,  in 
two  actions  brought  to  recover  from 
the  defendants  certain  sums  alleged 
to  be  due  from  each  of  them  as  the 
balance  not  paid  in  upon  their  stock 
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Midway  Oil  Company. 

There  is  no  dispute  as  to  the  facts. 
The  oil  company  was  organized 
under  the  laws  of  this  state  in  May, 
1910.  All  its  works  were  located 
in  Kern  county.  April  10, 1912,  the 
company's  note  for  $8,738.80,  ex- 
ecuted in  favor  of  the  plaintiff. 
This  note  was  not  paid,  and  on  Oc- 
tober 27,  1913,  the  plaintiff  secured 
judgment  thereon  against  the  oil 
company  in  the  sum  of  $8,738,  upon 
which  judgment  execution  was  is- 
sued, but  later  returned  wholly  un- 
satisfied. It  is  this  judgment  which 
is  the  basis  of  plaintiff's  claim. 

At  the  time  of  its  organization 
the  oil  company  had  a  capital  stock 
of  $250,000,  divided  into  1,000,000 
shares  of  the  par  value  of  25  cents 
each.  It  was  stated  on  each  cer- 
tificate, however,  that  the  par  value 
was  $1.  In  July,  1910,  999,980 
shares  were  issued  to  F.  H.  Lathrop, 
as  "fully  paid-up  stock,"  in  consider- 
ation for  the  transfer  by  Lathrop 
to  the  oil  company  of  a  lease  on 
certain  oil  lands  in  Kern  county. 
Immediately  thereafter  Lathrop  re- 
turned to  the  oil  company  950,000 
shares  to  be  held  as  treasury  stock. 
On  October  10,  1910,  proceedings 
were  duly  completed  for  an  increase 
in  the  par  value  to  $1,  but  no  cer- 
tificates of  stock  were  recalled  nor 
were  any  reissued.  Subsequently 
various  blocks  of  treasury  stock 
were  purchased  from  the  company 
by  the  three  individual .  defendants. 
Blakemore  bought  2;250  shares  at  4 
cents  and  14,500  shares  at  8  cents ; 
Schneider  and  Fieber  each  6,000 
shares  at  25  cents.  Thereafter  each 
of  the  last-named  defendants  paid 
an  assessment  of  2  cents  per  share. 
In  December,  1912,  a  second  assess- 
ment of  3  cents  was  levied,  but  the 
defendants  failed  to  pay  this,  and 
their  stock  was  declared  delinquent 
March  20,  1913,  a  delinquent  sale 
was  held  at  which  no  bids  were  of- 
fered, and  the  defendants'  stock  was 
accordingly  purchased  by  the  oil 
company  itself.  The  transfer  was 
duly  entered  on  the  oil  company's 
books.    It  was  found  that  "on  tiie 
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least  six  months  prior  thereto,  and 
until  the  forfeiture  of  its  charter 
thereafter,  the  said  defendant  Rex 
Midway  Oil  Company  was  insol- 
vent," and  this  finding  is  not  ques- 
tioned. On  November  30,  1913,  the 
oil  company's  charter  was  declared 
forfeited  for  failure  to  pay  its  li- 
cense tax  to  the  state. 

The  amended  complaint  herein, 
filed  December  3,  1914,  alleges  that, 
notwithstanding  jthe  sale  of  the  de- 
linquent stock,  defendants  are  the 
present  owners  thereof.  On  this 
theory  it  is  further  alleged  that 
th^re  is  due  to  the  oil  company  from 
Blakemore,  Schneider,  and  Fieber, 
on  each  share,  the  difference  be- 
tween $1,  the  par  value,  and  the 
respective  sums  actually  paid  for 
said  stock  plus  the  first  assessment 
also  paid  by  them.  The  defendants 
Schneider  and  Fieber  jointly,  and 
Blakemore  separately,  answered  the 
complaint.  In  each  answer  it  was 
alleged  that,  by  virtue  of  the  above- 
mentioned  sale,  the  individual  de- 
fendants were  no  longer  the  owners 
of  the  stock,  and  therefore  their  li- 
ability for  the  sums  remaining  un- 
paid on  their  shares  had  terminated. 
The  cause  was  tried  by  the  court, 
sitting  without  a  jury,  and  judg^ 
ment  was  rendered  for  the  plaintiff. 

On  appeal  Blakemore,  Schneider, 
and  Fieber,  "expressly  waiving  all 
other  objection,"  claim  that  all  in- 
terest which  they  had  in  the  stock 
purchased  by  them  was  devested  by 
reason  of  the  sale  thereof,  and 
hence  they  are  not  now  liable  to  the 
creditors  of  the  corporation.  Plain- 
tiff's contention  is  that,  because, 
each  certificate  of  the  stock  which 
was  purchased  by  the  d^endants 
stated  the  par  value  of  each  share  to 
be  $1.  the  defendants  are  now  es- 
topped to  deny  that  $1  was  the  par 
value  at  the  time  they  purchased 
the  stock,  and  therefore  that  the 
measure  of  their  liability  per  share 
is  the  difference,  not  between  the 
amounts  paid  in  by  them  and  25 
cents,  but  the  difference  between 
such  amounts  and  $1. 

1.  Before  proceeding  to  discuss 
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defendants'  contention,  it  will  be 
proper  to  consider  plaintiff's  claim 
"that  the  attempted  forfeiture  of 
the  stock  .  .  .  was  not  a  valid 
forfeiture  .  .  .  because  the  nec- 
essary statutoiy  steps  were  not 
taken." 

The  court  found  "that  no  pub- 
lication of  the  notice  of  said  sale 
for  said  delinquency  was  made  in 
any  newspaper  published  in  Kern 
county  at  any  time;  that  there  was 
at  said  time  a  newspaper  published 
in  said  Kern  county;"  that  "in  all 
the  proceedings  in  and  about  said 
assessment,  and  in  leading  up  to  said 
sale,  all  of  the  provisions  and  re- 
quirements of  the  law  ...  re- 
garding the  levying  of  assessments 
and  making  calls  on  capital  stock 
oi  corporations  and  the  sale  of  stock 
for  the  nonpayment  thereof,  and 
particularly,  among  other  things, 
the  provisions  of  |§  334  to  345,  in- 
elusive,  of  the  Civil  Code,  were  fol- 
lowed and  complied  with,  except  as 
to  the  failure  to  publish  notice  of  de- 
linquent sales  under  §§  337  and  339 
...    in  Kern  county." 

As  to  the  sale  of  delinquent  stock, 
§  336  of  the  Civil  Code  provides: 
"Notice  must  be  .  .  .  published 
once  a  week,  for  four  successive 
weeks,  in  some  newspaper  of  gen- 
eral circulation  and  devoted  to  the 
publication  of  general  news,  pub- 
lished at  the  place  designated  in  tiie 
articles  of  incorporation  as  the  prin- 
cipal place  of  business,  and  also  iii 
some  newspaper  published  in  the 
county  in  which  the  works  of  the 
corporation  are  situated,  if  a  paper 
be  published  therein," 

And  §  337  of  the  same  Code  reads, 
in  part :  "If  any  portion  of  the  as- 
sessment .  .  .  remains  unpaid 
.  .  .  the  secretary  must,  unless 
otherwise  ordered  by  the  board  of 
directors,  cause  to  be  published  in 
the  same  papers  in  which  the  notice 
hereinbefore  provided  for  shall 
have  been  published,  a  notice." 

Section  346  declares:  "No  as- 
sessment is  invalidated  by  a  fail- 
ure to  make  publication  of  the  no* 
tices  hereinbefore  provided  for,  nor 
by  the  nonperformance  of  any  act 


•required  in  order  to  enforce  the  pay- 
ment of  the  same ;  but  in  the  case  of 
any  substantial  error  or  omission  in 
the  course  of  proceedings  for  col- 
•lection,  all  previous  proceedings, 
except  the  levying  of  the  assess- 
ment, are  void,  and  publication 
must  be  begun  anew." 

It  is  well  settled  in  this  state  that, 
in  taking  the  necessary  steps  to  sell 
stock   for   nonpayment   of   assess- 
ments, "a  strict  observance  of  the 
statutory  mode  and  provision  is  es- 
sential."    San  Bernardino  Invest. 
Co.  v.  MerriU,  108  Cal.  490,  41  Pac. 
487.     See  also  Occidental  Bldg.  & 
L.  Asso.  V.  Sullivan,  62  Cal.  394, 
398 ;  Ruck  v.  Caledonia  Silver  Min. 
Co.  6  Cal.  App.  356,  92  Pac.  194;  14 
C.  J.  649.     Under  this  rule,  there 
having  been  no  publication  of  notice 
of    the    delinquent 
sale  in  Kern  county,  corp»ratioit— 
as    required    by    §  mmt  o«  >tock 
337,  the  forfeiture  tSTwrn  "*"" 
was     void.       This 
conclusion  finds  support  in  §  346,  for, 
while  under  the  provisions  of  that 
section   the  assessment  itself  was 
valid,  the  sale  was  defective  and  a 
new  publication  of  notice  necessary. 

But  §  347  provides  that  "no  ac- 
tion must  be  sustained  to  recover 
stock  sold  for  delinquent  assess- 
ments, upon  the  ground  of  irregu- 
larity in  the  assessment,  irregular- 
ity or  defect  of  the  notice  of  sale,  or 
defect  or  irregularity  in  the  sale, 
unless  the  party  seeking  to  maintain 
such  action  first  pays  or  tenders  to 
the  corporation,  or  the  party  hold- 
ing the  stock  sold,  the  sum  for  which 
the  same  was  sold,  together  with  all 
subsequent  assessments  which  may 
have  been  paid  thereon  and  interest 
on  such  sums  from  the  time  they 
were  paid ;  and  no  such  action  must 
be  sustained  unless  the  same  is  com- 
menced by  the  filing  of  a  complaint 
and  the  issuing  of  a  summons  there- 
on within  six  months  after  such 
sale  was  made." 

And,  according  to  the  weight  of 
authority,  "a  sale  of  forfeited  stock 
cannot  be  set  aside  on  the  ground 
of  mere  irregularities,  unless  within 
a  reasonable  time  a  tender  is  made 
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.  .  .  of  the  amount  of  the  as- 
sessment." 14  C.  J.  650.  The  fol- 
lowing quotation  from  Crissey  v. 
Cook,  67  Kan.  20,  72  Pac.  541,  is 
also  pertinent:  "'If  the  forfeiture 
is  invalid  in  respect  of  something 
which  the  parties  cannot  waive  and 
which  cannot  be  cured  by  their  ac- 
quiescence, he  remains  liable  to  the 
company's  creditors  in  the  event  of 
its  insolvency.  On  the  other  hand, 
where  there  has  been  a  mere  irregu- 
larity in  making  a  bona  fide  for- 
feiture within  Hob  company's 
powers,  as  by  failing  to  give  him  the 
prescribed  notice  or  to  pass  a  formal 
resolution  of  forfeiture,  but  only  an 
entry  to  that  effect  on  the  corporate 
books  has  been  made  by  the  secre- 
tary, yet,  if  both  the  company  and 
the  shareholder  treat  the  forfeiture 
as  valid,  it  will  be  held  as  such 
against  the  company's  creditors.'  2 
Thomp.  Corp.  §  1792." 

These  authorities  have  applica- 
tion here.  Upon  the  findings  it  must 
be  assumed  that  the  levy  of  the  as- 
sessment was  valid ;  that  the  defend- 
ants were  personally  notified  both 
that  the  assessment  was  due  and 
payable  and  that  the  sale  was  to 
take  place;  that  a  proper  notice  of 
the  assessment  was  duly  published ; 
that  a  proper  notice  of  the  sale  was 
published  at  the  oil  company's  prin- 
cipal place  of  business,  as  distin- 
guished from  the  place  where  its 
works  were  situated;  and  that  the 
stock  was  sold  at  public  auction,  in 
default  of  bidders,  to  the  oil  com- 
pany itself.  There  is  no  suggestion 
that  defendants  were  guilty  of  any 
collusion  or  bad  faith,  that  they 
have  not  acquiesced  in  the  validity 
of  the  sale,  or  that  the  failure  to 
publish  notice  "in  some  newspaper 
published  in  the  county  where  the 
works  of  the  corporation  are  situ- 
ated" resulted  in  any  injury  to 
plaintiff.  It  must  be  held  that,  as  to 
this  irregularity  in  the  publication 
of  a  notice,  plaintiff  is  bound  by  the 

acquiescence  of  the 
n?5^Vib'S^:     defendants,        and 

cannot  now  insist 
that  (passing  for  the  moment  the 
question  of  ti^e  power  of  the  direc- 


193  Pac.  119.) 

tors  to. forfeit  the  stock  after  the 
corporation  had  become  insolvent) 
the  sale  did  not  devest  the  individ- 
ual defendants  of  title  to  their 
shares. 

2.  We  shall  next  consider  the 
claim  of  the  individual  defendants 
that  by  virtue  of  the  sale  they  were 
relieved  from  liability  for  the  un- 
paid balances  upon  their  stock.  In 
this  connection  the  sole  contention 
of  plaintiff  is  that  bidding  in  at  a 
sale  by  a  corporation  of  its  own 
stock,  "at  a  time  when  it  is  insol- 
vent, is  an  invalid  transaction,  no 
matter  what  was  the  nature  of  the 
transaction." 

We  may  observe  at  tiie  outset 
there  is  no  evidence,  nor  is  it  found, 
that  at  the  time  of  the  delinquent 
sale  any  of  the  defendants  or  the 
directors  knew  of  the  corporation's 
insolvency,  or  tiiat  the  sale  was 
tainted  with  fraud  or  collusion. 

The  plaintiff  cites  Vermont  Mar- 
ble Co.  V.  Declez  Granite  Co.  135 
Cal.  579,  56  L.R.A.  728,  87  Am.  St. 
Rep.  143,  67  Pac.  1057,  to  the  effect: 
"That  the  assets  of  a  corporation,  in 
case  of  insolvency,  are  held  in  trust 
for  its  creditors,  is  not  disputed. 
This  is  the  so-called  trust-fund 
theory."  It  is  further  argued  that 
the  obligation  of  the  defendants 
herein  to  pay  the  balance  of  their 
subscriptions  was  an  asset  of  the 
corporation.  Upon  the  trust-fund 
theoiy  the  -judgment  is  correct,  for 
it  follows  as  a  corollary  to  the  above 
that,  after  the  corporation  .  .  . 
is  insolvent  and  the  creditor  him- 
self can  compel  the  stockholder  to 
make  good  the  stockholder's  obliga- 
tion to  him  as  beneficiary,  the  cor- 
poration cannot  deprive  the  cred- 
itor of  the  stockholder's  obligation 
by  an  ac  .anient  or  transaction  be- 
tween the  corporation  and  the  ob- 
ligor." 

Plaintiff  further  claims  that  the 
decisions  in  Vermont  Marble  Co.  v. 
Declez  Granite  Co.  supra;  People's 
Home  Sav.  Bank  v.  Rickard,  189  Cal. 
285,  78  Pac.  858;  Welch  v.  Sargent, 
127  Cal.  72,  59  Pac.  319;  National 
Carriage  Mfg.  Co.  v.  Story  &  I.  Com- 
mercial Co.  Ill  Cal.  531, 44  Pac.  157 ; 
R.  H.  Herron  Co.  v.  Shaw,  165  Cal. 
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668,  138  Pac.  488,  Ann.  Cas.  1915A, 
1265,  and  J.  F.  Lucey  Co.  v.  Mc- 
Mullen,  178  Cal.  425,  173  Pac.  1000 
— are  applicable  to  the  facts  in  the 
case  at  bar.  But  we  do  not  find  tiiat 
in  any  of  those  cases  a  similar  state 
of  facts  was  presented.  In  the 
Rickard,  Sargent,  and  Story  Cases 
it  appeared  that  the  stockholder, 
with  knowledge  of  the  corporation's 
insolvency,  voluntarily  transferred 
his  stock  to  an  irrespo^nsible  third 
person,  with  the  intent  to  escape  lia- 
bility ;  and  that  the  decision  in  each 
of  those  cases  turned  upon  this  fact 
appears,  for  instance,  from  this  ex- 
cerpt from  the  syllabus  in  the  Sar- 
gent Case:  "After  the  corporation 
has  become  insolvent  to  the  knowl- 
edge of  the  stockholder,  he  cannot, 
by  a  transfer  of  his  stock  to  an  ir- 
responsible person,  escape  liability 
for  an  unpaid  subscription  to  stock, 
as  against  a  creditor's  bill."  (Ital- 
ics ours.) 

In  the  case  at  bar,  as  we  have 
said,  there  is  no  showing  that  at  the 
date  of  the  sale  any  of  the  defend- 
ants knew  of  the  corporation's  in- 
solvency. In  the  Vermont  Marble 
Company,  the  Herron  Company,  and 
the  Lucey  Company  Cases,  the 
shares  which  defendants  held  had 
been  issued  to  them  as  fully  paid- 
up  stock,  in  return  for  the  transfer 
from  defendants  to  the  corporation 
of  certain  property  which  was  ac- 
tually worth  much  less  than  the  par 
value  of  the  stock;  and  the  sole 
question  was  whether,  there  being 
no  contract  between  the  defendants 
and  the  corporation  to  pay  the  bal- 
ance, the  defendants  were  neverthe- 
less liable  therefor  to  the  creditors. 
There  was  no  question  arising  out 
of  any  attempted  sale,  either  vol- 
untary or  involuntary,  of  the  stock- 
holders' shares.  Here,  however,  as 
we  have  noted,  the  individual  de- 
fendants have  expressly  waived  any 
question  that  might  arise  as  to  their 
original  liability,  and  their  sole  con- 
tention on  appeal  is  that  that  lia- 
bility was  terminated  by  the  pur- 
chase of  the  stock  by  the  corpora- 
tion itself  at  the  delinquent  sale. 

Plaintiff  also  cites  in  this  con- 


nection Thompson  and  Morawetz, 
respectively.  In  volume  4,  §  3759, 
of  the  former  (2d  ed.)  it  is  said: 
"The  rule  that  a  forfeiture  bars  an 
action  for  any  balance  due  on  the 
stockholder's  subscription  is  fraught 
with  too  much  danger  both  to  the 
corporation  and  to  the  corporate 
creditors,  and  op&aa  such  a  wide 
and  inviting  door  to  fraud,  to  be- 
come the  settled  policy  of  corporate 
law.  Undor  this  rule  designing  di- 
rectors could,  by  tacit  agreement, 
proceed  to  forfeit  unpaid  stock  in 
a  failing  or  already  insolvent  cor- 
poration, and  by  forfeiture  and  sale 
thereby  free  the  stockholders,  in- 
cluding themselves  as  such,  from 
further  liability  on  calls,  and  where 
the  stock  itself  might  be  worthless 
in  the  market.  In  an  dfort,  appar- 
ently, to  escape  such  a  conclusion,  it 
has  frequently  been  held,  especially 
in  England,  that  a  forfeiture  will 
not  be  exercised  for  the  purpose  of 
enabling  the  subscribers  to  escape 
their  liability.  ...  A  subscriber 
.  .  .  cannot,  by  announcing  his 
withdrawal  from  the  corporation, 
relieve  himself  from  liability  to  pay 
additional  instalments.  And  on  the 
same  theory  it  has  been  held  that 
a  stockholder  cannot  forfeit  his 
shares  by  mere  abandonment,  and 
thus  discharge  himself  from  his  sub- 
scription. Instead  of  preventing, 
these  cases  indicate  and  tend  to  en- 
courage the  dangers  suggested.  The 
only  safe,  reasonable,  and  sane  rule, 
consistent  with  all  analogous  prin- 
ciples of  law,  is  the  one  that  holds 
the  right  of  forfeiture  to  be  merely 
cumulative,  and  not  exclusive,  and 
that  after  forfeiture  and  sale  the 
subscriber  is  liable  for  the  residue 
on  his  express  promise  to  pay." 

But  it  is  clearly  the  rule  in  Cali- 
fornia, as  between  the  stockholder 
and  the  corporation,  that  the  effect 
of  a  sale  made  to  meet  delinquency 
in  the  payment  of  assessments  is 
wholly  to  devest  the  stockholder  of 
all  right  or  interest  in  his  shares, 
to  pass  title  to  the  corporation 
(Civil  Code,  §§  343,  844),  and, 
therefore,  to  terminate  all  liability 
on  the  part  of  the  stockholder  for 
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unpaid  balances  on  his  stock.    See     declaring  a  forfeiture."     2 
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also  4  Thompson,  supra,  §  8757. 
And  the  learned  author  from  whom 
we  have  just  quoted,  in  the  section 
succeeding  that  referred  to,  admits 
that,  "on  the  theory  of  the  class  of 
cases  holding  that  the  forfeiture  ter- 
minates the  relation  of  the  stock- 
holder to  the  corporation  and  re- 
lieves him  from  further  liability  on 
his  subscription,  it  follows  logically 
that  on  8  valid  forfeiture  he  ceases 
to  be  a  stockholder  for  all  future 
purposes.  ...  It  follows,  also, 
that  such  a  forfeiture  releases  the 
former  stockholder  from  all  liabil- 
ity to  creditors  of  the  corporation; 
...  a  corporation  creditor  cannot 
thereafter  charge  him  with  the 
amount  of  his  subscription  remain- 
ing unpaid.  And  a  valid  forfeiture, 
or  even  an  invalid  forfeiture  which 
has  been  treated  by  the  corporation 
and  the  stockholders  as  valid,  will 
be  held  as  such  against  the  creditors 
of  the  corporation." 

It  is  declared  in  Morawetz  that 
"the  power  of  declaring  a  forfeiture 
of  shares  is  conferred  upon  a  cor- 
poration solely  for  the  purpose  of 
compelling  the  subscribers  to  pay 
their  dues  promptly,  and  thus  to  in- 
crease the  amount  of  the  common 
fund.  It  was  not  conferred,  and 
cannot  be  exercised,  for  the  purpose 
of  discharging  stock  subscribers 
from  liability  to  creditors,  in  case 
the  company  should  prove  a  failure. 
Unpaid  shares  in  an  insolvent  cor- 
poration, or  a  corporation  which  has 
lost  a  portion  of  its  original  capital, 
are  clearly  of  no  value,  but  are  a 
burden  to  the  owner,  and  to  declare 
them  forfeited  would  be  a  benefit 
rather  than  a  loss.  To  say  that  a 
corporation,  when  insolvent,  can  de- 
clare a  forfeiture  of  the  shares  of  its 
members,  would,  in  effect,  mean 
tiiat  the  members  of  a  corporation 
may,  under  the  corporate  name  and 
for  their  own  benefit,  incu*  debts 
upon  the  faith  of  their  subscrip- 
tions, and  afterwards,  if  the  com- 
pany should  prove  a  failure,  annul 
their  liability,  leaving  creditors  un- 
paid, by  going  through  the  form  of 


Mora- 
wetz, Priv.  Corp.  §  867. 

The  only  case  cited  in  the  text  in 
support  of  the  views  thus  expressed 
is  Tiger  v.  Rogers  Cotton  Cleaner  & 
Gin  Co.  96  Ark.  1,  80  L.R.A.(N.S.) 
694, 180  S.  W.  685,  Ann.  Cas.  1912B, 
488,  where  it  was  held  that  a  pur- 
chase by  the  corporation  at  a  de- 
linquent sale  of  shares  upon  which 
the  full  amount  of  the  subscription 
had  not  been  paid  was  void  as  to 
creditors.  But  in  that  case  neither 
the  statutes  under  which  the  cor- 
poration was  formed,  nor  the  cor- 
porate by-laws,  contained  any  pro- 
vision authorizing  the  corporation 
to  purchase  its  own  shares,  as  do  §§ 
341  and  848  of  our  Civil  Code. 

We  are  not  referred  to,  nor  have 
we  been  able  to  find,  any  case  in  this 
state  in  which  it  is  held  that  where 
there  is  no  fraud  or  collusion,  and 
the  directors  in  good  f aitib  have  for- 
feited the  shares,  the  stockholder's 
liability  for  the  unpaid  balance  on 
his  stock  is  not  thereby  terminated. 

Defendants  cite  on  this  point  1 
Cook  on  Corporations,  §§  127,  128: 
"In  the  absence  of  fraud  and  col- 
lusion it  is  a  settled  rule  that  where 
a  corporation  had  authority  to  de- 
clare a  forfeiture  of  stock  for  non- 
payment of  calls,  and  a  forfeiture 
is  regularly  declared,  such  formal 
declaration  puts  an  end  to  the  lia- 
bility of  the  stockholder,  and  cor- 
porate creditors  cannot  subsequent- 
ly hold  such  an  expellcKi  or  released 
stockholder  liable.  This  is  the  rule, 
evdh  though  the  debt  was  contracted 
by  the  <company  before  the  stock 
was  foneited.  The  same  principle 
of  law  that  prevents  the  corporation 
from  suing  on  a  subscription  after 
the  stock  has  been  forfeited  pre- 
vents the  corporate  creditors,  also, 
from  doing  the  same." 

In  Mills  V.  Stewart,  62  Barb.  444, 
it  is  said :  "If  the  directors  should 
intentionally  discharge  the  stock- 
holders, leaving  the  debts  unpaid,  it 
would  be  a  fraud  on  the  creditors, 
and  therefore  void.  //  it  was  done 
in  good  faith,  having  due  regard  to 
the  rights  ...  of  both  creditora 
and  stockholders,  I  can  i)erceive  no 
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re^on  why  it  is  not  both  legal  and 
proper.  If  we  are  to  forbid  the  ex- 
ercise of  corporate  powers,  because 
they  may  be  abused,  we  may,  for  a 
like  reason,  prohibit  the  exercise  of 
judicial  and  lesrislative  pow^. 
.  .  .  The  corporation,  acting,  as  I 
presume,  in  good  faith,  have,  in  con- 
formity with  the  charter,  forfeited 
the  stock  of  the  defendant  He 
thereby  ceased  to  be  liable  to  the 
creditors,  .  .  .  and  this  action 
cannot  be  maintained.  If  the  direc- 
tors fravdvlenthy  forfeited  the 
stock,  and  thereby  released  the  de- 
fendant from  liability  to  the  plain- 
tiffs, the  forfeiture  is  void."  (Ital- 
ics ours.) 

That  case  was  subsequently  be- 
fore the  court  of  appeals  (41  N.  Y. 
384).  The  opinion  in  the  higher 
court  contains  the  following :  "This 
forfeiture  relieved  the  respondent 
from  all  liability  to  the  company  for 
the  unpaid  subscription.  .  .  .  The 
debt  [upon  which  the  action  was 
brought]  was  contracted  .  .  . 
while  the  respondent  was  a  stock- 
holder." "The  finding  and  judg- 
ment show  that  the  proceedings  to 
forfeit  the  stock  of  the  respondent 
were  instituted  and  conducted  in 
good  faith,  without  any  design  to 
defraud  the  creditors  of  the  com- 
pany. .  .  .  The  power  to  forfeit, 
like  the  power  to  manage  all  the 
affairs  of  the  corporation,  is  vested 
in  the  directors,  upon  the  assump- 
tion that  they  will  exercise  it  in  the 
best  manner  practicable  for  the 
promotion  of  the  interest  of  the  cdhi- 
pany  and  its  creditors.  That  they 
will  not  forfeit  stock  unless  the  in- 
terest of  all  concerned  will  be  pro- 
moted thereby.  Should  they  forfeit 
it  for  the  purpose  of  defrauding  the 
corporation  or  any  creditor,  such 
forfeiture  would,  for  that  reason,  be 
set  aside.  Again,  it  is  said  that  the 
creditor  trusts  the  corporation,  up- 
on the  faith  of  this  liability  of  the 
stockholders  to  him,  and  that  it 
would  be  unjust  to  deprive  him  of 
this  remedy  by  the  forfeiture  of  the 
stock.  The  answer  to  this  is  that 
he  can  only  rely  upon  the  liability 
of  the  stockholder,  subject  to  the 


power  of  the  company  to  discharge 
the  same,  by  receiving  payment,  or, 
if  they  deem  it  for  tiie  interest  of 
ail  concerned,  forfeiting  the  stock. 
This  the  party  dealing  with  the  com- 
pany is  presumed  to  know,  and  to 
rely  much  more  upon  the  capacity 
and  fidelity  of  the  directors,  than 
upon  any  liability  of  the  stockhold- 
ers. Again,  when  the  stockholder 
has  paid  in  full  for  his  stock,  he  is 
entitled  to  it.  This  he  can  never 
obtain  after  forfeiture,  although 
compelled  to  pay  the  entire  price 
thereof  to  a  creditor  of  the  com- 
pany. The  legislature  could  never 
have  intended  a  result  so  unjust  to 
the  stockholder.  .  .  .  The  ap- 
pellant's counsel  insists  that  the 
judge  erred  in  excluding  proof  of 
the  insolvency  of  the  company  at  the 
time  of  the  forfeiture  of  the  defend- 
ant's stock.  This  evidence,  if  the 
act  of  the  directors  was  free  from 
fraud,  was  whoUy  immaterial. 
Such  proof  alone  would  not  show  it 
to  have  been  done  fraudvlentty.  No 
other  proof  tending  to  show  fraud 
was  offered  in  connection  with  it 
nor  was  any  intimation  of  the  pur- 
pose for  which  it  was  offered  given 
to  the  court"     (Italics  ours.) 

Earle  v.  Carson,  188  U.  S.  42,  53, 
47  L.  ed.  373,  378,  23  Sup.  Ct  Rep. 
257,  was  a  suit  by  the  receiver  of  an 
insolvent  bank,  on  behalf  of  the 
creditors,  ,to  recover  the  amount  of 
the  double  liab'lity  imposed  by  stat- 
ute upon  stockholders  in  national 
banks.  The  facts  were  much 
stronger  than  in  the  case  at  bar; 
for  the  sale  which  the  plaintiff 
claimed  was  void  was  a  voluntary 
sale  on  the  part  of  the  stockholder, 
while  here  the  delinquent  sale  was, 
of  course,  involuntary.  The  court 
held  that  "the  power  of  a  stockhold- 
er to  transfer  stock  in  a  national 
bank,  like  other  personal  property, 
is  not  limited  by  the  mere  fact  tiiat 
at  the  time  of  the  transfer  the  bank, 
which  was  a  going  concern,  was  in- 
solvent .  .  .  unless  it  be  shoivn 
that  the  seller  was  aware  of  the 
facts  and  had  sold  the  stock  in  order 
to  avoid  the  impending  double  lia- 
bility.   Nor  is  such  a  bona  fide  sale 
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iisi  Cai.  a^l. 
void  if  the  person  to  whom  the  stock 
is  sold  is,  owing  to  his  insolvency, 
unable  to  respond  to  the  double  lia- 
bility, if  the  fact  of  such  insolvency 
was  .  .  .  unknown  to  the  seller." 
(Italics  ours.) 

On  a  similar  state  of  facts  it  was 
said  in  McDonald  v.  Dewey,  202  U. 
S.  510,  521,  526,  50  L.  ed.  1128, 
1133,  1135,  26  Sup.  Ct.  Rep.  734,  6 
Ann.  Cas.  419:  "The  original 
stockholder  cannot  be  held  liable, 
unless  the  bank  was  practically  in- 
solvent at  the  time  the  transfer  was 
made,  and  its  condition  was  known, 
or  ought  to  have  been  known,  to  the 
stockholder  making  the  transfer. 
.  .  .  The  transferrer  can  only  be 
held  liable  if  the  bank  be  insolvent, 
and  such  insolvency  be  known,  or 
ought  to  have  been  known,  to  him 
from  his  relations  to  the  bank. 
.  .  .  We  think  it  a  proper  deduc- 
tion from  the  prior  cases,  and  such 
we  hold  to  be  the  law,  that  the  gist 
of  the  liability  is  the  fraud  implied 
in  selling,  with  notice  of  the  insol- 
veney  of  the  hank  and  with  intent  to 
evade  the  double  liability  imposed 
upon  the  stockholder  by  the  Nation- 
al Banking  Act.  In  short,  the  ques- 
tion of  liability  is  largely  deter- 
minable by  the  presence  or  absence 
of  an  intent  to  evade  liability.  The 
fact  that  the  sale  was  made  to  an 
insolvent  buyer  is  doubtless  addi- 
tional evidence  of  the  original 
fraudulent  intent,  but  would  not  be 
in  itself  sufficient  to  constitute 
fraud  without  notice  of  the  insolven- 
cy of  the  bank."  (Italics  ours.)  • 

See  also  Allen  v.  Montgomery  R. 
Co.  11  Ala.  437,  450;  Macauly  v. 
Robinson,  18  La.  Ann.  619 ;  14  C.  J. 
1007. 

In  our  opinion,  these  authorities 

announce   the   cor- 

TtoJ^^^H^tt^L    rect  rule  as  to  the 

formpr  holflrrn'       effOCt     Of     a     forfOl- 

ii-biiuy  to  ered-  ^.^^^  ^^  delinquent 
shares  on  the  liabil- 
ity of  the  stockholder  to  creditors 
for  the  sums  remaining  unpaid  on 
his  stock.  Plaintiff  urges  that  "it 
is  the  right  of  the  creditor  to  have 
recourse  against  any  stockholder  in 
whose    hands    the    stock    appears 


19S  Pae.  179.) 

which  is  not  fully  paid-up  stock,  and 
such  a  stockholder  is  under  the 
obligation  of  seeing  that  his  trans- 
feree is  financially  able  to  make 
good  the  representation  upon  which 
the  stock  was  issued." 

But  in  the  final  analysis  this  con- 
tention rests  upon  the  assumption 
that  the  rule  announced  in  Vermont 
Majrble  Co.  v.  Declez  (Granite  Co. 
135  Cal.  579,  56  L.R.A.  728,  87 
Am.  St.  Rep.  143,  67  Pac.  1057,  was 
designed  to  preserve  for  the  cred- 
itors not  only  the  liability,  but  the 
solvency,  of  the  stockholder.  Such 
is  not  the  law.  The  _^„^y  ^^  p,^ 
directors  are  vested  ••rre  M>iTency 
with  Btatutorjr  au-  "'  •*«»«"«»"*'• 
thority  to  institute  proceedings  for 
the  sale  of  any  stock  on  which  an 
assessment  is  delinquent,  and  on  be- 
half of  the  corporation  to  buy  in 
that  stock,  in  default  of  other  bid- 
ders. So  long  as  the  good  faith  of 
the  directors  is  not  questioned,  the' 
power  thus  to  take  over  shares  con- 
tinues even  through  insolvency. 
And  Thompson,  supra,  while  argu- 
ing that  the  adoption  of  the  rule 
here  contended  for  by  defendants 
"is  fraught  with  too  much  danger," 
nevertheless  concedes,  in  the  suc- 
ceeding section,  that  where,  as  in- 
California,  a  forfeiture  terminates 
the  shareholder's  liability  as  be- 
tween him  and  the  corporation,  it 
also  precludes  creditors  from  re- 
covering on  that  liability. 

Here  was  a  corporation  organized, 
it  seems,  when  it  was  probably  be-» 
lieved  that  the  property  which  it 
proposed  to  acquire  contained  valu- 
able deposits  of  oil.  Formed  under 
these  circumstances,  the  corpora- 
tion exchanged  all  but  20  of  its  1,- 
000,000  shares  of  capital  stock  for 
a  lease  of  such  property.  Nine 
hundred  and  fifty  thousand  shares 
were  returned  by  the  lessee  to  be 
held  as  treasury  stock,  and  it  was 
from  this  stock  that  the  shares  were 
purchased  by  the  defendants.  As 
bearing  on  the  bona  fides  is  the  fact 
that  the  defendants  paid  one  assess- 
ment on  their  stock.  It  was  found 
necessary  to  levy  a  second  assess- 
ment, and  the  circular  letter  sent  to 
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stockholders  on  that  occasion  was 
introduced  in  evidence,  ft  was  to 
the  effect  tiiat  the  assessment 
"would  clear  up  all  the  corporation's 
obligations  and  absolutely  put  us 
out  of  debt."  There  is"  no  sugges- 
tion that  this  statement  was  not 
made  in  good  faith.  According  to 
the  minute  book,  which  was  ad- 
mitted in  evidence,  it  was  not  until 
more  than  three  m^onths  after  the 
sale  that  the  secretary,  Clyde  P. 
Campbell,  notified  the  board  that 
"the  company  was  unable  to  meet 
its  obligations,  and  had  been  in 
financial  troubles  for  several 
months  past." 

As  already  noted,  it  is  not  found, 
nor  is  it  claimed,  that  the  directors 
had  knowledge  of  the  insolvency. 
Moreover,  no  contention  is  made  by 
the  plaintiff  that  the  directors  were 
chargeable  with  knowledge.  And 
it  is  the  well- 
??/i^«/'i:*:Sv:  settled     rule     that 

e»cy  mt  eorpor*-   "stOCkkoldera"      ATe 

not  charged  with 
knowledge  of  the  corporation's  in- 
solvency. 4  Thomp.  Corp.  §  4470; 
6  Fletcher,  Cyc.  Corp.  §  4043 ;  14  C. 
J.  845.  We  have  a  case,  then,  where 
the  sole  question  raised  by  the  plain- 
tiff is  whether,  after  the  corpora- 
tion has  become  insolvent,  the  board 
of  directors  can,  by  forfeiture,  extin- 


guish, as  between  a  shareholder  and 
creditors,  the  former's  liability  for 
the  balance  as  yet  not  paid  in  on 
his  stock.  In  view  of  the. record, 
and  the  authorities  we  have  dis- 
cussed, it  must  be  held  that,  since 
there  was  no  showing  of  any  fraud, 
collusion,  or  intention  to  prejudice 
the  rights  of  creditors,  and  neither 
the  directors  of  the  Rex  Midway 
Oil  Company  nor  the  individual  de- 
fendants knew  of  the  insolvency  of 
the  corporation,  the  taking  over  by 
the  corporation  of  the  defendants' 
shares  not  only  devested  the  defend- 
ants of  title  thereto,  but  terminated 
their  liability  to  creditors  for  the 
difference  between  the  respective 
amounts  paid  in  by  them  and  the 
par  value  of  the  stock. 

3.  In  view  of  this  conclusion  it 
will  be  unnecessary  to  discuss 
plaintiff's  contention  that  the  meas- 
ure of  the  defendants'  liability 
should  be  the  face  value  of  their 
stock,  rather  than  the  actual  sums 
which  they  contracted  to  pay  for 
the  shares. 

The  judgment  is  reversed. 

We  concur:  Angellotti,  Ch.  J.; 
Olney,  J.;  Shaw,  J.;  Lennon,  J.; 
Sloane,  J.;  Wilbur,  J. 

Petition  for  rehearing  denied 
December  16,  1920. 


ANNOTATION. 

Liability  to  creditors  of  stockholders  vrfaose  stock  is  forfeited  or  sold  for  mm- 

payment  of  •ssessments. 


I.  General  rules,  1096. 
II.  English  decisions,  1099. 

J.  Oenetvl  rules. 

Where  the  corporation  has  the 
power  to  forfeit  the  stock  of  delin- 
quent subscribers,  and  in  good  faith 
take  the  necessary  steps  to  effect  the 
forfeiture,  the  contract  between  the 
subscriber  and  the  corporation  is  ter- 
minated, and  creditors  have  no  fur- 
ther right  against  those  whose  stock 
is  thus  forfeited. 

Alabama. — ^Allen  v.  Montgomery  R. 
Co.  (1847)  11  Ala.  437. 

California.  —  American  Well  & 


Prospecting  Co.  v.  Blakemore  (re- 
ported herewith)  ante,  1087. 

Kansas. — Crissey  v.  Cook  (1908)  67 
Kan.  20,  72  Pac.  541. 

Kentucky. — ^Lexington  &  0.  R.  Co. 
V.  Bridges  (1847)  7  B.  Men.  656,  46 
Am.  Dec.  528. 

Louisiana.  —  Macauly  v.  Robinson 
(1866)  18  L^.  Ann.  619. 

New  York.— Mills  v.  Stewart  (1869) 
41  N.  Y.  384,  affirming  (1862)  62 
Barb.  444;  Leighton  v.  Leighton  Lea 
Asso.  (1910)  122  N.  Y.  Supp.  139. 

England.  —  Woollaston's  Case 
(1859)  4  DeG.  &  J.  437,  46  Eng.  Re- 
print, 169,  5  Jur.  N.  S.  853.  28  L.  J. 
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Ch.  N.  S.  721,  7  Week.  Rep.  645,  S  L. 
T.  N.  S.  294;  Miller's  Case  (1876)  L. 
R.  3  Ch.  Div.  661;  Knight's  Case 
(1867)  L.  R.  2  Ch.  821,  86  L.  J.  Ch. 
N.  S.  817,  15  L.  T.  N.  S.  546,  15  Week. 
Rep.  294;  King's  Case  (1867)  L.  R.  2 
Ch.  714;  Lyster's  Case  (1867)  L.  R. 
4  Eq.  288,  86  L.  J.  Ch.  N.  S.  616,  16 
L.  T.  N.  S.  824,  16  Week.  Rep.  1007; 
Dawes's  Case  (1868)  L.  R.  6  Eq.  282, 
87  L.  J.  Ch.  N.  S.  901,  16  Week.  Rep. 
.995;  Kelk's  Case  (1869)  L.  R.  9  Eq. 
107,  18  Week.  Rep.  871.  89  L.  J.  Ch. 
N.  S.  281. 

In  Ford  v.  Chase  (1907)  118  App. 
Div.  606,  108  N.  Y.  Supp.  80,  aiRrmed 
without  opinion  in  (1907)  189  N.  Y. 
604,  81  N.  E.  1164,  an  action  by  a 
creditor  of  a  corporation  against  cer- 
tain stockholders  to  recover  sums  al- 
leged to  be  unpaid  on  the  defendants' 
stock,  in  which  the  defendants  ob- 
jected because  four  stockholders 
whose  stock  had  been  forfeited  were 
not  made  parties  defendant,  the  court, 
in  holding  that  these  parties  were  not 
proper  parties  defendant,  says  that 
subscribers  whose  shares  of  stock 
are  forfeited  cease  to  be  stockhold- 
ers. 

But  it  has  been  held  that  the  cash 
payment  required  by  statute,  which 
has  not  been  paid,  may  be  recoMered  by 
creditors  after  forfeiture.  Albright 
V.  Texas,  S.  F.  &  N.  R.  Co.  (1895) 
8  N.  Bl.  110,  42  Pac.  78. 

The  directors  of  a  corporation  were 
held  to  have  no  right  to  declare  a 
forfeiture  prior  to  the  payment  of  50 
per  cent  of  the  subscription,  under  the 
charter  involved  in  Dixon  v.  Firemen's 
Ins.  Co.  (1846)  11  Rob.  (La.)  262. 
Accordingly  a  forfeiture  declared  by 
the  directors  was  no  protection  to  the 
stockholders  against  the  claims  of 
creditors. 

In  some  of  the  foregoing  cases  it 
is  noted  that  at  the  time  of  forfeiture 
the  corporation  was  a  solvent  and  go- 
ing concern.  Crissey  v.  Cook  (1908) 
67  Kan.  20,  72  Pac.  641.  In  Macauly 
V.  Robinson  (1866)  18  La.  Ann.  619, 
an  action  by  the  receiver  of  an  insol- 
vent corporation  against  a  subscriber 
to  stock  whose  stock  had  been  for- 
feited, the  receiver  contended  that 
the   company   was    insolvent   at  the 


time  the  stock  was  forfeited.  In  an- 
swer to  this  contention  the  court  says 
that  the  evidence  shows  that  the  com- 
pany was  very  much  in  debt  at  the 
time  of  the  forfeiture,  but  does  not 
show  when  the  company  was  forced 
into  insolvency.  It  was,  however,  ad- 
mitted in  the  brief  of  the  receiver, 
that  the  insolvency  was  declared  sub- 
sequent to  the  forfeiture,  and  the 
court  states  that,  therefore,  the  char- 
ter of  the  company  was  in  full  force, 
and  the  directors  were  in  full  power 
to  act  and  declare,  at  the  time  they 
did,  that  the  stock  of  the  defendant 
was  forfeited.  By  the  forfeiture,  the 
court  states,  the  defendant  was  re- 
lieved of  his  liability  as  a  stockhold- 
er, either  to  the  company  or  to  its 
creditors;  that  all  relations  between 
him  and  the  compuiy  and  the  credi- 
tors had  ceased.  i 
There  is  some  differenee  of  opinion 
in  the  cases  as  to  the  right  to  forfeit 
so  as  to  relieve  the  stockholder  of  lia- 
bility as  against  existing  creditors. 
In  Mills  v.  Stewart  (1869)  41  N.  Y. 
384,  the  debt  for  which  action  was 
brought  was  incurred  prior  to  the  for- 
feiture; and  it  was  urged  that,  since 
this  was  the  fact,  the  forfeiture  did 
not  absolve  the  stockholder  from  lia- 
bility. In  denying  this  contention  the 
court  notes  the  provisions  of  the 
statute  under  which  this  action  was 
brought,  to  the  eifect  that  each  stock- 
holder of  any  company  formed  under 
the  act  shall  be  individually  liable  to 
the  creditors  of  such  company,  to  an 
amount,  equal  to  the  amount  unpaid 
on  the  "stock  held  by  him,"  until  the 
stock  held  by  him  shall  have  been  paid. 
This  provision,  the  court  points  out, 
indicates  a  clear  intention  that  the 
person  must  be  a  holder  of  stock  at 
the  time  the  action  is  brought.  It  is 
the  doctrine  of  other  cases  that  a  cor- 
poration cannot  forfeit  stock  of  a 
stockholder  to  the  prejudice  of  an  ex- 
isting creditor.  In  Bridger's  Case 
(1869)  L.  R.  4  Ch.  (Eng.)  266,  38  L. 
J.  Ch,  N.  S.  201,  19  L.  T.  N.  S.  624, 
17  Week.  Rep.  216,  shareholders  whose 
stock  had  been  forfeited  were  placed 
on  the  list  of  contributories  as  past 
members,  but  their  liability  was  limit- 
ed to  the  debts  which  had  been  in- 
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curred  before  the  time  when  they 
ceased  to  be  members ;  and  it  was  held, 
further,  that  it  was  necessary  that  it 
should  appear  that  the  existing:  mem- 
bers could  not  satisfy  the  contribu- 
tions required  to  be  made  by  them. 
A  similar  decision  appears  in  Creyke's 
Case  (1869)  L.  R.  5  Ch.  (Eng.)  63, 
39  L.  J.  Ch.  N.  S.  124,  21  L.  T.  N.  S. 
672,  18  Week.  Rep.  108.  That  a  past 
member  whose  shares  have  been  for- 
feited cannot  be  called  upon  until  it 
is  determined  that  the  present  mem- 
bers are  unable  to  pay  the  debt  is 
held  also  in  Needham's  Case  (1867) 
L.  R.  4  Eq.  (Eng.)  135,  16  L.  T.  N.  S. 
472,  86  L.  J.  Ch.  N.  S.  666.  In  Erode 
▼,  Firemen-ls  Ins.  Co.  (1845)  10  Rob. 
<La:)  440,  where  a  stockholder  was 
seeking  to  avoid  liability  to  a  corpo- 
rate creditor,  the  decision  is  based 
upon  the  ground  that  the  corporation 
had  taken  no  action  to  forfeit  the 
stock.  The  court,  however,  speaks  of 
the  right  of  the  corporation  thus  to 
forfeit  the  stock  as  follows:  "The 
creditors  of  a  company  have  its  whole 
stock  for  the  security  of  any  judg- 
ment against  them,  and  the  company 
cannot,  by  any  act  of  theirs,  liberate 
any  of  its  stockholders  from  their  ob- 
ligation to  complete  the  payment  of 
the  price  of  their  shares,  to  the  preju- 
dice of  the  creditors." 

Compare  with  Macauly  v.  Robinson 
(1866)  18  La.  Ann.  619,  supra. 

A  resolution  or  by-law  of  a  corpo- 
ration, allowing  the  stockholders,  on 
pasring  a  certain  per  cent  on  their 
shares,  to^  forfeit  their  stock,  was  held 
void  as  against  the  creditors  in  Slee 
V.  Bloom  (1822)  19  Johns.  (N.  Y.) 
456;  10  Am.  Dec.  278.  Compare  with 
the  English  cases  infra,  dealing  with 
forfeiture  by  agreement. 
'  As  stated  above,  some  of  the  eases, 
in  holding  that  the  stockholder  was 
relieved  of  liability  to  creditors  by 
the  forfeiture,  have  noted  that  the 
forfeiture  took  place  when  the  corpo- 
ration was  a  going  concern.  When 
the  porporatioa  is  insolvent  at  the 
time  of  the  forfeiture,  it  is  the  theory 
of  some  cases  that  the  stockholder  is 
not  relieved  of  his  liability  to  credi- 
tors. It  is  stated,  obiter,  in  Chouteau 
V.  Dean  (1879)  7  Mo.  App.210,  that 


a  forfeiture  is  not  allowed  if  the  cor- 
poration be  insolvent,  and  the  for- 
feiture, by  releasing  the  stockholders 
from  further  liability,  will  be  preju- 
dicial to  the  creditors.  Ita  Tiger  v. 
Rogers  Cotton  Cleaner  &  Gin  Co. 
(1910)  96  Ark.  1,  SO  L.R.A.  (N.S.)  694, 
130  S.  W.  586,  Ann.  Cas.  1912B,  488, 
an  insolvent  corporation  is  held  to 
have  no  power,  as  against  the  rights 
of  creditors,  to  purchase  its  own  stock 
at  a  sale  thereof  for  nonpayment  of . 
a  balance  due  on  the  subscription,  and 
thereby  relieve  the  subscriber  from 
farther  liability;  since  unpaid  sub- 
scriptions are  a  trust  fund  for  the 
benefit  of  creditors,  of  the  benefit  of 
which  the  corporation  cannot  deprive 
them. 

See  Macauly  v.  Robinson  (La.)  su- 
pra. 

A  so-called  forfeiture,  although 
nominally  for  nonpayment  of  calls, 
which  was  in  reality  a  mere  method 
of  enabling  the  shareholder  to  get  rid 
of  his  liability  to  the  company,  which 
he  contested  on  the  ground  of  fraud, 
was  held  insufficient  to  relieve  him  on 
the  winding  up  of  the  company,  where, 
although  a  resolution  had  been  passed 
declaring  the  forfeiture,  his  name 
had  been  continued  on  the  register. 
Gower's  Case  (1868)  L.  R.  6  Eq. 
(Eng.)  77,  18  L.  T.  N.  S.  283, 16  Week. 
Rep.  751. 

There  seems  to  have  been  no  for- 
feiture declared  by  the  corporation  in 
Cucullu  V.  Union  Ins.  Co.  (1842)  2 
Rob.  (La.)  573.  The  court  there 
States:  "It  is  not  to  be  permitted  to 
any  number  of  individuals  to  get  up 
incorporated  companies  for  insurance, 
banking,  or  other  operations,  and. 
after  enabling  them  to  get  in  debt,  to 
throw  the  loss  upon  the  creditors  by 
refusing  to  pay  their  stock,  or  for- 
feiting it,  or  dissolving  the  corpora- 
tion and  releasing  themselves  by  non- 
nser." 

In  Brode  v.  Firemen's  Ins.  Co. 
(1846)  10  Rob.  (La.)  440.  where  a 
stockholder,  in  s  garnishment  proceed- 
ing against  him  by  a  corporate  credi- 
tor, alleged  that  his  stock  had  been 
forfeited,  but  did  not  allege  that  the 
company  had  taken  any  action  to  pro- 
tect the  forfeiture,  the  court,  in  deny- 
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ing  that  there  was  any  valid  forfei- 
ture relieving  him  of  liability  to 
corporate  creditors,  said  that  the  for- 
feiture provided  for  ih  the  charter  is 
a  means  given  to  the  company  to  pro- 
tect itself;  that  the  stockholder  does 
not  lose  his  property  in  the  shares 
without  the  action  of  the  company. 

Compare  with  English  and  Canadian 
cases  infra,  holding  that  a  forfeiture 
cannot  be  declared  for  the  beneit  of 
the  stockholder. 

it.  BngUsh  decUtona. 
•  As  shown  in  the  first  subdivision, 
the  English  cases  generally  support  the 
proposition  sustained  by  the  American 
cases  that,  after  forfeiture,  the  stock- 
holder is  relieved  of  liability  to  credi- 
tors. Thus,  a  notice  sent  to  a  delin- 
quent that,  if  he  did  not  pay  within 
twenty-one  days,  his  shares  would  be 
irremediably  forfeited  to  the  sole  and 
exclusive  use  of  the  company,  and 
that  his  interest  in  the  same  would 
finally  cease,  which  was  treated  for 
three  years  thereafter  as  having  ef- 
fected a  forfeiture,  was  held  sufBcient 
to  prevent  the  placing  of  the  share- 
holder on  the  list  of  contributories. 
Wollaston's  Case  (1859)  4  DeG.  &  J. 
437,  45  Eng.  Reprint,  169,  5  Jur,  N,  S. 
853,  28  L.  J.  Ch.  N.  S.  721.  7  Week.  Rep. 
645,  S  L.  T.  N.  S.  294.  Under  articles 
of  association  which  gave  to  the  di- 
rectors as  their  compensation  twenty- 
five  shares  fully  paid,  with  the  pro- 
vision that,  in  case  of  the  person 
ceasing  to  be  a  director  by  reason  or 
consequence  of  his  own  act  or  default, 
he  should  forfeit  the  shares  to  the 
company,  a  director  who  has  resigned 
his  office  as  director  thereby  forfeits 
his  shares,  and  is  not  liable  as  a  con- 
tributory with  reference  thereto. 
Miller's  Case  (1876)  L.  R.  8  Ch.  Div. 
661.  In  case  of  a.  forfeiture  of 
shares  which  was  entirely  regular 
and  legal  unless  a  prior  conversion 
of  shares  from  one  form  to  another 
was  not  legal,  the  forfeiture  was  held 
valid  where  the  shareholder  had  made 
no  objection  to  the  regularity  of  the 
proceeding,  but  had  asked  a  remis- 
sion of  the  forfeiture,  so  that,  on 
winding  up  more  than  a  year  there- 
after, he  was  held  not  to  be  a  con- 


tributory. King's  Case  (1867)  L.  R. 
2  Ch.  714.  Construing  what  is 
called  a  very  irregular  constitution 
of  a  company,  the  court,  in  Khelk's 
Case  (1869)  L.  R.  9  Eq.  107,  18 
Week.  Rep.  371,  89  L.  J.  Ch.  N.  S. 
281,  decided  that  it  provided  for  no 
personal  liability  of  the  shareholders 
to  pay  additional  capital,  created  by 
augmenting  the  shares,  but  provided 
merely  for  forfeiture  in  case  of  non- 
payment, where  such  forfeiture  had 
been  declared.  The  company  was  de- 
nied the  right  to  have  the  owners  of 
the  forfeited  shares  afterwards  placed 
upon  the  list  of  contributories.  With- 
out any  declaration  of  forfeiture  it 
was  held  in  Ex  parte  Collum  (1869) 
L.  R.  9  Eq.  288,  18  Week.  Rep.  246, 
21  L.  T.  N.  S.  850,  89  L.  J.  Ch.  N. 
S.  69,  that  one  who  failed  to  pay 
the  second  instalment  on  shares,  the 
certificate  of  which  expressly  stated 
that  all  rights  therein  should  be  for- 
feited on  failure  to  pay  that  instal- 
ment, was  not  liable  to  be  put  on  the 
list  of  contributories  on  winding  up 
the  company  nearly  two  years  after- 
wards. The  forfeiture  of  shares  for 
default  in  payment,  where  the  holder 
never  executed  the  deed  of  settlement 
of  the  corporation,  was  held  in  Ex 
parte  Baily  (1860)  16  Jur.  29,  20 
L.  J.  Ch.  N.  S.  146,  to  prevent  put- 
ting him  on  the  list  of  contributories. 

The  official  manager  of  a  company, 
on  winding  up,  cannot  have  placed  on 
the  list  of  contributories  the  name  of 
a  person  whose  shares  the  company 
has  forfeited  as  a  penalty  for  nonpay- 
ment of  calls,  even  if  creditors  of  the 
company  might  have  a  right  to  hold 
him  liable.  Webster's  Case  (1863)  32 
L.  J.  Ch.  N.  S.  135,  11  Week.  Rep.  226, 
7  L.  T.  N.  S.  618. 

A  forfeiture  of  delinquent  shares, 
declared  when  they  were  at  a  pre- 
mium, will  prevent  the  company,  or 
the  official  liquidator,  from  subse- 
quently asserting  its  irregularity  for 
the  purpose  of  holding  the  sharehold- 
er liable  as  a  contributory.  Austin's 
Case  (1871)  24  L.  T.  N.  S.  932. 

In  Ex  parte  Beresford  (1850)  2 
Macn.  &  G.  197,  42  Eng.  Reprint,  76, 
2  Hall  &  Tw.  888,  47  Eng.  Reprint, 
1733,  14  Jur.  655,  19  L.  J.  Ch.  N.  S. 
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332,  a  declaration  or  forfeiture  of  the 
interest  of  one  who  agreed  to  take 
shares  in  a  company,  on  his  refusal 
to  execute  the  deed  of  settlement,  was 
held  sufficient  to  prevent  him  from 
beinsr  chargeable  as  a  contributory, 
on  the  theory  that  he  never  was 
strictly  a  shareholder. 

A  forfeiture  effected  under  an 
agreement  in  the  nature  of  a  cancela- 
tion agreement  has  been  sustained. 
Thus,  a  compromise  agreement  adopt- 
ed at  a  general  meeting  of  the 
company,  offering  dissatisfied  share- 
holders the  privilege,  if  accepted  be- 
fore a  certain  date,  of  having  their 
shares  forfeited  upon  payment  of  a 
certain  sum  for  nonpayment  of  the 
remainder  of  the  call,  was  held,  even 
if  ultra  vires,  to  be  beyond  impeach- 
ment on  winding  up  the  company 
twelve  years  later.  Brotherhood's 
Case  (1862)  31  Beav.  866,  54  Eng. 
Reprint,  1180,  8  Jur.  N.  S.  905,  10 
Week.  Rep.  705,  affirmed  in  (1862)  4 
DeG.  F.  &  J.  566,  45  Eng.  Reprint, 
1304,  8  Jur.  N.  S.  926,  7  L.  T.  N.  S. 
142,  31  L.  J.  Ch.  N.  S.  861,  10  Week. 
Rep.  852.  The  creditors  were  repre- 
sented in  this  action,  but  the  main 
contest  to  have  the  stockholders  whose 
stock  had  been  forfeited  put  on  the 
list  of  contributories  seems  to  have 
been  conducted  by  the  continuing 
shareholders.  It  did  not  appear  that 
any  debt  contracted  prior  to  the  for- 
feiture was  due  from  the  company  at 
the  date  of  the  winding-up  order.  A 
similar  decision  appears  in  Bell- 
haven's  Case  (1865)  11  Jur.  N.  S.  672,  ■ 
12  L.  T.  N.  S.  595,  8  DeG.  J.  &  S.  41, 
46  Eng.  Reprint,  553,  34  L.  J.  Ch.  N. 
S.  503,  IS  Week.  Rep.  849.  to  the  effect 
that  a  compromise  by  the  same  com- 
pany with  another  stockholder,  re- 
leasing him  from  further  liability  in 
respect  to  his  shares  on  payment  of 
£60,  which  was  agreed  to  at  a  meet- 
ing of  the  shareholders,  was  sufficient 
to  prevent  his  being  put  on  the  list  of 
contributories  on  winding  up  the  com- 
pany several  years  later.  On  the  con- 
trary a  declaration  of  forfeiture  of 
•hares  for  nonpayment  of  calls,  made 
under  an  arrangement  between  the 
directors  and  the  shareholder  on  pay- 
ment by  him  of  a  certain  sum   of 


money,  was  held,  on  winding  up  the 
company  twelve  years  aft«:,  to  be  a 
fraud  on  the  other  shareholders,  and 
insufficient  to  relieve  him  from  lia- 
bility as  a  contributory.  Stanhope's 
Case  (1866)  L.  R.  1  Ch.  161,  12 
Jur.  N.  S.  79,  85  L,  J.  Ch.  N.  S. 
296,  14  Week.  Rep.  266,  14  L.  T.  N.  S. 
468.  A  forfeiture  of  shares  made  for 
his  benefit  was  held  insufficient  to  re- 
lieve the  shareholder,  who  took  them 
under  an  invalid  arrangement  that  he 
should  not  be  liable  to  make  pay- 
ments upon  the  shares,  but  merely  to 
complete  the  necessary  subscription, 
with  the  understanding  that  these 
should  be  got  rid  of  to  other  per- 
sons. Ex  parte  Jones  (1868)  27  L.  J. 
Ch.  N.  S.  666,  4  Jur.  N.  S.  448, 
6  Week.  Rep.  479.  A  deed  of  release 
and  indemnity  given  to  a  shareholder 
on  surrender  of  his  shares  was  held 
in  Hall's  Case  (1870)  L.  R.  5  Ch. 
707,  39  L.  J.  Ch.  N.  S.  730,  18 
Week.  Rep.  1058,  23  L.  T.  N.  S.  331, 
to  be  within  a  prohibition  against  a 
dealing  by  a  director  in  the  shares  of 
the  company,  and  not  an  exercise  of 
the  power  of  forfeiture  given  the  di- 
rectors by  the  articles. 

Where  directors  declared  shares 
forfeited  for  nonpayment  of  part  of  a 
call,  under  a  resolution  adopted  at  a 
meeting  of  the  company,  under  which 
any  shareholder  might,  on  acceptance 
within  a  certain  time,  submit  to  for- 
feiture after  payment  of  a  certain 
portion  of  the  call,  and  the  acceptance 
was  made  after  that  time,  the  for- 
feiture was  held  invalid  on  tihe  ground 
that  the  director*  had  no  power  to 
allow  him  to  accept  after  the  expira- 
tion of  the  specified  time.  Stewart's 
Case  (1866)  L.  R.  1  Ch.  511;  Honlds- 
worth  V.  Evans  (1868)  Lb  R.  3  H. 
L.  263,  37  L.  J.  Ch.  N.  S.  800,  19 
L.  T.  N.  S.  211,  6  Eng.  Ral.  Gas.  516. 
And  an  arrangement  between  t^e  di- 
rectors of  a  company  and  some  of  the 
shareholders  for  the  release  of  the 
latter  on  pajrment  of  a  fixed  sum  of 
money  and  the  cancelation  of  their 
shares,  which  was  never  sanctioned 
at  a  general  meeting  of  the  share- 
holders, was  held  insufficient  to  pre- 
vent those  whose  shares  were  can- 
celed from  being  i^aced  on  the  list 
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of  contributorieB,  even  though  none 
a  the  creditors  were  such  at  the 
time  of  the  cancelation  of  the  shares. 
Spackman  v.  Evans  (1868)  L.  R.  3 
H.  L.  171,  19  L.  T.  N.  S.  151,  37 
L,  J.  Ch.  N.  S.  752,  affirming  (1864) 
11  Jur.  N.  S.  207,  84  L.  J.  Ch.  N.  S. 
321,  13  Week.  Rep.  479,  12  L.  T.  N. 
S.  180,  which  reversed  (1864)  10  Jur. 
N.  S.  911,  12  Week.  Rep.  1133,  11  L. 
T.  N.  S.  18.  But  where  it  appeared 
that  the  means  of  notice  to  all  the 
shareholders  of  such  an  arrangement 
by  the  directors  were  sufScient  to 
raise  a  clear  presumption  of  knowl- 
edge  and  acquiescence,  and  the  ar- 
rangement was  left  unimpeached  by 
anyone  for  a  great  many  years,  the 
forfeiture  of  the  shares  under  such 
an  arrangement  was  held  sufficient  to 
prevent  putting  the  name  of  the  for- 
mer holder  on  the  list  of  contribu- 
tories.  Evans  v.  Smallcombe  (1868) 
L.  R.  8  H.  L.  249.  87  L.  J.  Ch.  N.  S. 
793,  19  L.  T.  N.  S.  207. 

That  the  power  of  forfeiture  is  not 
a  power  to  be  exercised  for  the  benefit 
of  the  stockholder  is  held  in  Common 
V.  McArthur  (1898)  29  Can.  S.  C.  289; 
Re  D.  Wade  Co.  (1909)  2  Alberta  L. 
R.  117,  10  West.  L.  R.  527. 

The  cancelation  of  the  shares  of 
one  who  denies  his  liability  on  the 
ground  that  misrepresentations  were 
made  to  him,  which  the  directors 
agreed  to  on  payment  of  a  certain  call 
then  due,  was  sustained  as  within  the 
power  of  the  directors  to  compromise 
disputes.  Dixon  v.  Evans  (1872)  L. 
R.  5  H.  L.  606,  42  L.  J.  Ch.  N.  S.  139. 

A  forfeiture  of  shares  for  nonpay- 
ment of  calls  after  the  passing  of 
a  preliminary  resolution  to  wind  up 


the  company,  but  before  the  con- 
firmatory resolution,  is  held  effectual 
in  Dawes>  Case  (1868)  L.  R.  6  Eq. 
232,  37  L.  J.  Ch.  N.  S.  901,  16  Week. 
Rep.  995,  on  the  theory  that  the 
date  of  the  commencement  of  the  wind- 
ing up  is  fixed  at  the  date  of  the  pas- 
sage of  the  second  resolution. 

Although  articles  of  association 
provide  that  in  the  event  of  nonpay- 
ment "any  share  might  thereupon  be 
forfeited  without  any  further  act  to 
be  done  by  the  company,"  and  a  share- 
holder had  declared  that  he  should 
submit  to  a  forfeiture  on  certain 
shares,  it  was  held  that,  where  the 
company  had  not  declared  a  forfei- 
ture of  those  shares,  but  had  forfeited 
shares  of  other  persons,  their  inten- 
tion to  retain  this  shareholder  on  their 
list  made  him  liable  as  a  contribu- 
tory. Bigg's  Case  (1866)  L.  R.  1  Eq. 
S09. 

A  declaration  of  forfeiture  of  the 
shares  of  all  persons  who  had  not 
signed  a  deed  of  settlement  or  at- 
tended the  meeting  of  the  company, 
which  was  made  by  the  directors  with 
the  sanction  of  the  shareholder  at 
a  general  meeting,  but  which  was 
made  without  the  consent  or  accession 
of  the  scriptholders  or  of  the  stock- 
holder whose  share  was  thus  for- 
feited, was  held  insufficient  to  dis- 
charge the  person  from  liability  as  a 
contributory,  on  the  ground  that  the 
directors  had  no  power  to  declare  the 
forfeiture,  and  that  its  declaration 
had  not  been  acquiesced  in.  Ex  parte 
Barton  (1859)  28  L.  J.  Ch.  N.  S.  637, 
5  Jur.  N.  S.  .420,  4  DeG.  &  J.  46,  46 
Eng.  Reprint,  19.  W.  A.  E. 


RUSSIAN  COMMERCIAL  &  INDUSTRIAL  BANK 

V. 

BRITISH  BANK  FOR  FOREIGN  TRADE. 

BngUsh  House  of  Lords— Juljf  1,  1091.' 
(90  L.  J.  K.  B.  N.  S.  1089.) 

Judgrmefit  — ■  deekuratmy  —  amount  of  mortgage. 

A  mortgagor  may  apply  to  the  King's  bench  division  of  the  high  court, 
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under  Order  26,  Rule  5,  of  the  Rules  of  the  Supreme  Court,  for  a  declara- 
tion as  to  the  amount  due  in  respect  of  the  mortgage,  and  that  he  is 
entitled  to  the  mortgaged  property  upon  payment  of  that  amount,  with- 
out making  any  offer  to  redeem. 

[See  note  on  this  question  beginning  on  page  1124.] 


Appeal  from  an  order  of  the  Court  of  Appeal  (Bankes,  L.  J.,  Scrutton, 
L.  J.,  and  Atkin,  L.  J.) ,  which  had  reversed  a  judgment  of  Roche,  J.,  sit- 
ting in  the  Commercial  Court. 


In  1914  the  appellants,  a  Russian 
bank  with  a  branch  office  in  London, 
advanced  to  the  respondents,  a  bank 
incorporated  under  the  Companies 
Acts  and  carrying  on  business  in 
London,  the  sum  of  £77,657  on  the 
security  of  certain  Baku  bonds  and 
Chinese  bonds,  which  were  de- 
posited with  the  appellants.  The 
substantial  question  raised  by  the 
appeal  was  whether  this  loan  was 
repayable  in  rubles  or  in  sterling, 
which  depended  upon  the  construc- 
tion of  the  correspondence  which 
had  passed  between  the  parties,  and 
upon  their  course  of  dealing  in  re- 
lation to  the  loan,  and  was  of  very 
great  importance  to  the  parties  on 
account  of  the  very  great  deprecia- 
tion in  the  value  of  the  ruble,  750,- 
000  rubles,  which  was  the  equiva- 
lent of  the  sum  advanced  in  1914, 
being,  at  the  date  of  the  action, 
worth  not  more  than  about  £5,000 
sterling.  The  respondents  brought 
an  action  in  the  King's  bench  di- 
vision, which  was  transferred  to 
the  commercial  court  by  an  order 
of  Bailhache,  J.,  asking  for  a 
declaration  that  they  were  entitled 
to  the  possession  of  the  Baku 
and  Chinese  bonds  on  payment  to 
the  appellants  at  llieir  London 
branch  of  750,000  rubles,  or  the 
equivalent  thereof  in  British  cur- 
rency, and  for  an  injunction  to 
restrain  the  appellants  from  part- 
ing with  the  securities,  except  by 
delivering  them  to  the  respondents, 
and  for  the  appointment  of  a  re- 
ceiver, and  further  or  other  relief. 

The  action  came  before  Roche,  J., 
who  held  that  the  loan  was  a  ster- 
ling loan  and  dismissed  the  action. 
He  also  expressed  a  doubt  whether 
the  declaration  which  was  asked  for 


ought  to  be  nuide,  as  it  was  rei^ 
ancillary  to,  or  in  lieu  of,  the  reiiet 
which  would  be  granted  by  the 
chancery  division  in  an  action  for 
redemption. 

On  appeal  to  the  court  of  appeal, 
that  court  allowed  an  amendment  of 
the  pleadings,  which  had  the  effect 
of  letting  in  a  much  larger  body  of 
correspondence,  and  decided,  on  the 
merits,  that  the  loan  was  a  ruble 
loan,  and  not  a  sterling  loan,  revers- 
ing the  decision  of  Roche,  J.,  on 
that  point.  They  also  held  that  it 
was  not  possible  for  the  commercial 
court  to  do  more  than  grant  a  dec- 
laration, but  that  by  so  doing  the 
court  could  give  considerable  relief 
to  the  parties,  and  that  it  would 
be  open  to  the  respondents  to  obtain 
possession  of  their  securities  by 
other  proceedings. 

The  defendants  appealed  to  the 
House  of  Lords  on  the  merits,  and 
also  on  the  question  whether  a 
mortgagor  would,  in  an  action 
which  was  in  substance,  though  not 
in  form,  an  action  for  redemption, 
obtain  relief  in  the  commercial 
court  by  declaration  or  otherwise. 

Hogg,  K  C,  and  Spens  for  the  ap- 
pellants. 

Sir  John  Simon,  K.  C,  Wright,  K. 
C,  Sir  Cassie  Hcriden,  and  du  Parcq 
for  the  respondents. 

Their  lordships  took  time  to  con- 
sider their  judgment. 

Viscount  Finlay: 

The  appellants  are  a  Russian 
bank  with  their  head  office  in  Petro- 
grad  and  a  branch  in  the  city  of 
London.  The  respondents  are  a 
British  bank  incorporated  under  the 
Companies  Act,  carrying  on  busi- 
ness in  the  city  of  London. 
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The  action  was  begun  on  Septem- 
ber 12,  1919.  The  British  bank  had 
borrowed  from  the  Russian  bank, 
depositing  certain  securities..  The 
writ  claimed  a  declaration  that  the 
British  company  were  entitled  to 
the  possession  of  the  securities  upon 
pi^rment  to  the  Russian  bank,  at 
their  London  branch,  of  750,000 
rubles,  or  the  equivalent  value 
thereof  in  British  currency. 

The  question  which  this  action 
was  intended  to  settle  is  whether 
the  loan  which  the  Russian  bank 
had  made  was  a  sterling  loan  or  a 
ruble  loan.  Owing  to  the  enormous 
depreciation  in  the  value  of  the 
ruble,  the  lenders  would,  if  the  loan 
was  a  ruble  loan,  be  entitled  to  re- 
ceive a  mere  fraction  of  the  sum  to 
which  they  would  be  entitled  if  the 
loan  was  a  loan  in  pounds  sterling. 

The  case  has  been  argued  at  your 
lordships'  bar  on  two  points  which 
are  quite  distinct:  namely,  wheth- 
er a  declaration  of  this  nature  can 
properly  be  apked  for  in  a  declara- 
tory action,  or  whether  it  should 
be  left  for  determination  in  a 
suit  for  redemption,  and  whether 
the  loan  in  the  present  case 
was  a  sterling  or  a  ruble  loan.  [His 
lordship  dealt  with  the  correspond- 
ence, and  continued:}  It  was 
strongly  urged  on  behalf  of  the  re- 
spondents on  the  present  appeal  that 
the  evidence  showed  that  l^e  basis 
of  the  loan  as  in  sterling  had  been 
departed  from  by  agreement  of  the 
parties,  and  that  it  must  be  taken  to 
have  become  a  ruble  loan. 

If  this  point  were  to  be  decided 
on  this  application,  and  on  the  pres- 
ent material,  I  should  say  that  there 
was  not  enough  to  show  that  the 
sterling  basis  so  clearly  stated  in 
the  earlier  letters  had  been  departed 
from.  If  no  more  evidence  is  avail- 
able than  that  which  is  at  present 
before  us,  I  think  that  the  loan 
oufi^t  to  be  hdd  to  be  a  sterling 
loan.  But  it  is  possible  that  there 
may  be  further  evidence,  when  the 
point  comes  up  for  decision  in  a 
regular  way  in  a  suit  for  redemp- 
tion. For  this  reason  I  express  no 
final  opinion  on  the  point. 


In  my  opinion  the  present  suit 
was  improperly  brought  and  ought 
not  to  have  been  entertained. 
Scrutton,  L.  J.,  states  very  clearly 
and  forcibly  the  grounds  on  which 
he  doubted  whether  the  action 
ought  to  have  been  entertained,  al- 
though he  ultimately  agreed  in 
allowing  the  appeal:  "This  is  a 
very  unsatisfactory,  and,  OU'  the 
point  which  we  have  to  decide,  a 
rather  difficult,  case.  The  unsatis- 
factoriness  appears  to  me  to  arise 
from  the  fact  that  the  plaintiffs 
have  brought  into  the  commercial 
court  an  action  in  which  they  have 
picked  out  such  parts  of  an  action 
of  redemption  as  are  in  their  favor, 
and  have  avoided  the  consequences 
against  them  which  would  have 
followed  on  bringing  the  action  for 
redemption  in  the  proper  tribunal, 
in  the  chancery  division.  If  they 
had  proceeded  in  the  chancery  divi- 
sion for  redemption,  they  would 
have  had  to  offer  to  pay  the  sum 
found  due  by  the  court.  They  do 
not  want  to  do-  that,  apparently ; 
they  want  to  redeem  if  they  can  pay 
in  rubles,  but  they  have  no  partic- 
ular anxiety  at  present  if  they 
have  to  pay  in  sterling.  Roche,  J., 
was  quite  impressed  with  this  as- 
pect of  the  case;  he  found  against 
the  plaintiffs  on  the  declaration 
which  they  wanted,  but  he  said  if 
he  had  found  in-  their  favor  he  was 
not  at  all  clear,  in  fact  he  was  in- 
clined to  think  that  he  would  not 
have  given  them  the  declaration  for 
which  they  asked,  for  the  reasons 
which  he  pointed  out,  and  I  have 
seriously  doubted  whether  this 
court  ought  not  simply  to  dismiss 
the  action  on  the  ground  that  it  is 
brought  before  an  inappropriate  tri- 
bunal. But  I  cannot  help  seeing 
that  the  result  of  that  is,  if  an  ac- 
tion for  redemption  is  brought  in 
the  chancery  division,  the  chancery 
judge  will  feel,  out  of  the  courtesy 
which  prevails  between  judges, 
bound  to  follow  the  opinion  of  the 
judge  in  the  King's  bench  division, 
and  the  parties  would  then  have  to 
come  to  the  court  of  appeal  again, 
and  argue  over  again  the  qu^ion 
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which  has  been  argued  at  length  in 
this  court.  On  that  ground  I  think 
that  we  may  be  justified  in  making 
the  declaration  on  the  one  point  of 
construction  whether,  on  the  docu- 
ments and  facts,  this  loan  was  a 
sterling  loan  repayable  in  sterling, 
or  a  ruble  loan  repayable  in  rubles; 
but  I  hope  that  the  commercial 
court  judges  will  be  strict  in  seeing 
that  their  court  is  not  made  use  of 
for  purposes  which  do  not  properly 
fall  within  its  jurisdiction,  as  I 
think  it  has  done  in  this  case." 

The  jurisdiction  to  give  a  declara- 
tory judgment  rests  on  Order  25, 
Rule  5,  which  is  as  follows:  "No 
action  or  proceeding  shall  be  open 
to  objection  on  the  ground  that  a 
merely  declaratory  judgment  or 
order  is  sought  thereby,  and  the 
court  may  make  binding  declara- 
tions of  right  whether  any  conse- 
quential relief  is  or  could  be  claimed 
or  not." 

This  is  a  very  wide  power,  and 
it  is  obvious  that  it  is  one  which 
should  be  exercised  with  the  utmost 
caution.  The  appellants  (the  Rus- 
sian bank)  objected  to  its  exer- 
cise before  Roche,  J.,  and  also  be- 
fore the  court  of  appeal.  We  are 
informed  that  they  also  objected  to 
the  making  of  the  order  of  Novem- 
ber 19,  1919,  by  which  the  case  was 
transferred  to  the  commercial  list. 
They  ought,  I  think,  to  have  made 
a  much  more  determined  stand  at 
that  point  than  they  did,  and  they 
should  have  applied  to  have  the  ac- 
tion stayed  on  the  ground  that  it 
was  not  a  case  for  a  declaration,. 
and  that  the  point  should  be  decided 
in  due  course  in  a  suit  for  redemp- 
tion. There  are,  as  Scrutton,  L.  J., 
points  out,  grave  objections  to  per- 
mitting a  mortgagor  to  pick  out  one 
point,  and  ask  the  court  to  give  its 
opinion  on  it,  to  help  him  to  make 
up  his  mind  whether  it  is  in  his  in- 
terest to  apply  to  redeem.  The 
appellants,  however,  did  press  in 
both  courts  below  the  objection  to 
making  any  declaration  of  the  kind. 
I  think  that  they  ought  to  have  act- 
ed more  decisively  and  at  some 
earlier  stage.    But  the  matter  is  not 


one  which  concerns  the  parties 
merely.  It  concerns  also  the  proper 
administration  of  justice,  and  it  ap- 
pears to  me  that  we  ought  to  ex- 
press our  opinion  upon  the  point 
whether  the  suit  was  rightly 
brought  and  should  be  entertained. 
The  question  in  what  cases  the  ju- 
risdiction to  grive  a  declaratory  judg- 
ment should  be  exercised  has  been 
considered  in  a  number  of  cases 
which  were  called  to  our  attention 
by  counsel  for  the  appellants.  It 
should  be  exercised  "sparingly" 
(Re  Staples  [1916]  1  Ch.  822,  85 
L.  J.  Ch.  N.  S.  495,  114  L.  T.  N.  S. 
682,  60  Sol.  Jo.  321);  "with  care 
and  jealousy"  (Austen  v.  CoUins, 
54  L.  T.  N.  S.  at  p.  905) ;  "with 
extreme  caution"  (Faber  v.  Gos- 
worth  Urban  Dist  Council,  88  L.  T. 
N.  S.  at  p.  550,  67  J.  P.  197,  19 
Times  L.  R.  435,  1  L.  G.  R.  579). 

Stirling,  J.,  took  the  same  view 
on  this  subject  (Grand  Junction 
Waterworks  v.  Hampton  Urban 
Dist.  Council  [1898].  2  Ch.  at  p. 
845,  67  L.  J.  Ch.  N.  S.  at  p.  605,  62 
J.  P.  566,  78  L.  T.  N.  S.  673,  14 
Times  L.  R.  467,  46  Week.  Rep. 
644),  and  Lord  Stemdale,  in  Mark- 
wald  v,  Atty.  Gen.  [1920]  1  Ch.  at 
p.  357,  89  L.  J.  Ch.  N.  S.  at  p.  227, 
122  L.  T.  N.  S.  608,  86  Times  L.  R. 
197,  64  SoL  Jo.  239,  said  that  there 
had  been  "too  great  a  tendency  of 
late  years  to  ask  for  declarations." 

Of  coarse,  it  is.  true  Hat  there 
are  at  present  no  courts  in  Russia 
in  which  it  is  possible  to  have  ques- 
tions of  this  kind  conveniently  de- 
cided; but  if  the  case  is  one  in 
which  the  English  courts  are  to 
exercise  jurisdiction,  it  must  be  in 
the  regular  way.  Order  25,  Rule 
5,  was  never  intended  to  enable  the 
mortgagor  to  pick  out  a  point  on 
which  it  might  be  convenient  for 
him  to  know  the  law  before  applying 
to  redeem,  and  ask  the  conmiercial 
court  to  decide  it  for  him  in  this 
summary  way,  by  declaration.  It 
is  also  by  no  means  clear  that  fur- 
ther evidence  may  not  be  available 
bearing  upon  the  question  on  which 
a  declaration  is  asked. 

This  is,  indeed,  the  vital  question 
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as  oei^ween  tne  mortgagor  ana 
mortgagee  in  the  case  of  this  loan. 
There  ought  to  be  a  suit  for  redemp- 
tion, and  it  would  be,  in  my  opinion, 
very  rash  to  rush  into  a  decision  on 
this  most  important  point  in  pro- 
ceedings irregularly  instituted,  and 
when  it  is  uncertain  whetlier  we 
have  all  the  proper  materials  before 
us. 

If  it  is  to  be  decided  now,  I  think 
that  the  declaration  of  Roche,  J., 
should  be  restored,  but  in  my  view 
the  proper  course  to  take  is  to  dis- 
miss the  action,  giving  the  appel- 
lants the  costs  of  uiis  appeal,  but  no 
costs  in  the  courts  below. 

Lord  Dunedin: 

The  facts  upon  which  the  question 
before  the  House  arises  are,  in  the 
briefest  form,  as  follows:  The  ap- 
pellants, on  the  eve  of  the  war,  lent 
a  sum  of  money  to  the  respondents 
who,  in  security  for  repayment, 
transferred  to  the  appellants,  by 
way  of  mortgage,  certain  securities. 
The  appellants  and  the  respondents 
are  not  at  one  as  to  the  terms  of  the 
loan.  The  appellants  say  that  it  was 
a  sterling  loan,  repayable  in  ster- 
ling. The  respondents  say  that  it 
was  a  ruble  loan,  repayable  in 
rubles. 

If  the  respondents  are  right,  it  is 
obviously  in  their  interest  to  take 
advantage  of  the  present  rate  of 
exchange,  pay  the  loan;  and  get  back 
the  securities.  In  order  to  bring 
the  matter  to  a  test  they  raised  the 
present  action,  asking  for  a  declara- 
tion to  the  effect  that  the  loan  was  a 
ruble  loan.  Such  an  action  was,  they 
said,  competent  under  Order  26, 
Rule  5. 

The  appellants  enrolled  the  action 
for  transference  to  the  commercial 
court.  'It  was  transferred,  and  no 
application  was  made  to  have  it 
taken  away  from  that  court.  The 
commei^ial  judge  found,  on  the 
reading  of  two  letters  which  were  in 
the  pleadings  set  forth  as  containing 
the  contract,  that  the  loan  was  a 
sterling  loan,  and  dismissed  the  ac- 
tion. 

On  appeal,  it  was  argued  that  the 
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contract  was  not  contained  m  tne 
two  letters  only,  on  which  the  com- 
mercial judge  had  i)roceeded,  but 
on  an  extended  correspondence.  On' 
reading  that  correspondence,  the 
court  of  appeal  allowed  an  amend- 
ment of  the  pleadings,  and  made  the 
declaration  asked;  namely,  that  the 
loan  was  a  ruble  loan. 

I  shall  first  state  my  opinion  on 
this  question.  I  agree  with  the  re- 
sult arrived  at  by  the  court  of  ap- 
peal. In  my  view,  it  is  not  the  way 
to  look  at  the  case  to  take  the  first 
two  letters  by  themselves,  and  form 
a  judgment  as  to  whether,  if  these 
letters  had  stood  alone,  the  loan 
would  have  been  a  ruble  loan  or  a 
sterling  loan,  and  then  see  if  that 
arrangement  was  altered  by  the 
subsequent  correspondence.  The 
sum  of  £77,657,  mentioned  in  the 
first  two  letters,  never  was  exactly 
advanced.  What  was  advanced  was 
760,000  rubles,  which  was  a  sum  of 
5,270  rubles  more  than  the  value  of 
£77,657  at  the  current  rate  of  ex- 
change. The  question,  therefore,  to 
my  mind,  is.  On  what  terms  were 
the  750,000  rubles  advanced? 
Doubtless  as  to  this  question  the 
first  two  letters  must  be  taken  into 
account,  but  the  subsequent  letters 
and  the  subsequent  actings  of  the 
parties  cannot  be  excluded.  It  is 
trite  law  that  if  you  have  a  contract 
in  writing  the  true  meaning  of  that 
contract  is  a  matter  of  interpre- 
tation by  the  court,  and  that  inter- 
pretation cannot  be  controlled  by 
the  action  of  the  parties.  But  when, 
as  here,  you  have  to  begin  with  the 
fact  of  a  loan,  then  the  terms  on 
which  that  loan  was  made  may  be 
gathered  both  from  the  writings 
which  preceded  it  and  were  contem- 
poraneous with  it,  and  from  the  act- 
ings of  the  parties  which  may  go  to 
clear  up  ambiguities  which  arise 
from  the  terms  of  the  letters. 

Looking  only  at  the  correspond- 
ence, including  telegrams,  the  ques- 
tion might  be  difficult  of  solution, 
for,  altiiough  the  loan  was  un- 
doubtedly made  in  rubles  and  in 
Russia  (which  prima  facie  would  in- 
fer repaj^ment  in  the  currency  in 
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which  it  was  made,  in  the  country 
where  it  was  made),  yet  that  fact 
might  be  referred  to  the  option 
given  where  the  sum  in  sterling  was 
originally  spoken  of.  But  what  con- 
cludes the  matter,  so  far  as  my 
opinion  goes,  is  the  way  in  which 
the  parties  dealt  with  the  interest. 
If  it  was  truly  a  sterling  loan,  then, 
at  the  periods  when  calculations  of 
interest  fell  to  be  made,  the  interest 
due,  being  sterling  interest,  ought 
to  have  been  expressed  in  rubles  ac- 
cording to  the  current  exchange  of 
the  moment.  This  was  not  done, 
but  interest  was  calculated  in  rubles 
simply.  Statements  to  this  effect 
were  from  time  to  time  sent  by  the 
creditor  bank  to  the  debtor  bank, 
and  acknowledged  as  correct. 

I,  therefore,  agree  with  the  court 
of  appeal  that  this  was  a  ruble  loan. 

Though  I  have,  for  convenience' 
sake,  dealt  with  the  merits  of  the 
dispute  between  the  parties,  there 
is  another  question  raised,  and  very 
strenuously  argued,  before  your 
lordships,  which  logically  comes 
first;  and  that  is  whether  this  was 
a  proper  case  for  granting  such  a 
declaration  as  the  one  asked  and 
given.  As  I  am  aware  that  your 
lordships  are  divided  in  opinion  on 
this  point,  I  have  considered  the 
question  with  repeated  care.  The 
power  to  grant  a  declaration  rests 
on  Order  26,  Rule  5,  which  is  in  the 
following  terms:  [His  lordship 
read  the  rule.] 

It  is  said  that  it  ought  not  to  have 
been  granted  by  the  court  of  appeal 
in  a  case  ccnning  to  them  from  the 
commercial  court,  in  view  of  the 
fact  that  an  action  of  redemption 
can  only  be  raised  in  the  chancery 
division. 

Now,  the  chancery  division,  as  I 
understand  it,  is  not,  in  the  strict- 
est sense  of  the  word,  a  separate 
court  from  the  King's  bench  divi- 
sion. They  are  each  of  them  parts 
of  the  high  court  of  justice.  I  do 
not  think,  therefore,  tb&t  it  can  be 
successfully  urged  that  this  is  the 
case  of  a  court  granting  a  declara- 
tion in  a  matter  where  it  was  power- 
less to  grant  consequential  relief. 


But  then  it  is  said  that  the  granting 
of  a  mere  declaration  is  a  matter 
of  discretion,  and  that  that  discre- 
tion ought  to  be  shown  in  granting 
such  declaration  "sparingly,"  "wil£ 
care  and  jealously,"  and  "with  ex- 
treme caution." 

I  confess  that  to  my  mind  such 
expressions  give  little  guidance.  It 
may  be  that  I  am  swayed  by  my 
experience  of  another  system  of  law, 
but  a  rule  which  can  be  expressed  in 
the  form  of  a  principle  may  well  be 
proper  to  any  legal  system. 

Your  lordships  are  aware  that  the 
action  of  declarator  has  existed  for 
hundreds  of  years  in  Scotland.  It 
was  praised,  with  envy,  by  Lord 
Brougham,  in  your  lordships' 
House,  in  the  case  of  Mansfield  v. 
Stewart,  5  Bell,  Scotch  Appeals,  at 
p.  160,  long  before  the  genesis  of 
Order  25,  Rule  5. 

The  rules  which  have  been  eluci- 
dated by  a  long  course  of  decisions 
in  the  Scottish  courts  may  be  sum- 
marized thus:  The  question  must 
be  a  real  and  not  a  theoretical  ques- 
tion; the  person  raising  it  must 
have  a  real  interest  to  raise  it;  he 
must  be  able  to  secure  a  proper  con- 
tradicter — ^that  is  to  say,  someone 
presently  existing,  who  has  a  true 
interest  to  oppose  tiie  declaration 
sought. 

Applying  this  rule  to  the  present 
case,  this  is  in  no  sense  a  theoretical 
question.  Moreover,  it  is  obvious 
Uiat  it  is  a  matter  of  real  impor- 
tance to  the  appellants,  as  guiding 
their  rule  of  conduct,  to  know 
whether  the  loan  is  truly  a  ruble 
loan  or  a  sterling  loan.  In  the  one 
case,  they  will  probably  redeem;  in 
the  other  case,  they  will  not. 
Further,  there  is  no  doubt  that  there 
is  here  secured  a  proper — and,  in- 
deed, the  only — contradictor. 

In  my  opinion,  unless  you  are  to 
rob  declarations  of  much  of  their, 
real  value,  this  is  a  case  in  which 
a  declaration  ought  to  be  giv«i.  It 
was  argued  by  the  appellants'  coun- 
sel that  this  was  8  mere  device  on 
the  part  of  the  respondents  to  evade 
the  liability  which  would  necessarily 
ensue,  if  they  raised  an  action  of  re- 
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demptlon  in  which  no  progress 
could  be  made  until  they  had  become 
bound  to  pay  what  the  courts 
should  find  due.  But  was  it  not  a 
legitimate  device?  I  think  that  It 
was.  May  I  here  give  an  illustra- 
tion of  the  same  sort  of  position 
from  one  of  the  many  decided  cases 
in  Scotland.  Chaplin  v.  Hoile,  18 
Sc.  Sess.  Cas.  4th  series,  27.  In  that 
case  an  estate  was  held  by  a  per- 
son in  life  rent,  under  a  disposition 
by  a  testator.  The  deed  contained 
a  provision  by  which  the  life  renter 
was  debarred  from  voluntarily  sell- 
ing his  life  rent,  and  the  provision 
was  fortified  by  clauses  of  forfei- 
ture and  irritancy.  The  life  renter 
raised  an  action  to  have  it  declared 
that  the  clauses  of  forfeiture  and 
irritancy  were  bad,  and  he  called  as 
defender  the  fiar  in  whose  favor  the 
clause  of  forfeiture  would  operate. 
Besides  pleading  on  the  merits,  the 
fiar  tabled  a  plea  to  the  competency 
of  the  action.  The  competency  was 
sustained,  and  the  action  dismissed 
on  the  merits.  Lord  Young,  who . 
gave  the  leading  judgment  in  the 
Inner  House,  said  that  it  would  be 
out  of  the  question  to  hold  that  the 
life  renter  could  only  find  out  what 
were  his  rights  by  the  test  of  ac- 
tual experiment — an  esi^riment 
which  would  be  fatal  to  him  if  his 
views  as  to  his  legal  position  were 
wrong. 

I  confess  that  I  can  see  no  im- 
propriety, but  rather  the  reverse,  in 
the  respondents  wishing  to  -  know 
whether  they  or  the  appellants  were 
right  as  to  the  point  whether  the 
loan  was  a  sterling  loan  or  a  ruble 
loan,  before  they  made  up  their 
minds  as  to  whether  they  should  or 
should  not  set  up  an  action  of  re- 
demption. I  should  say  the  same 
if  persons  asking  for  a  declaration 
were  contemplating  an  action  of 
foreclosure. 

I  have  had  the  advantage  of  read- 
ing the  opinion  which  is  about  to  be 
delivered  by  Lord  Wrenbury.  I 
note  that  he  says  that  if  a  declara- 
tion such  as  this  had  been  asked  for 
in  the  chancery  division,  the  action 
would  have  had  short  shrift  unless 


amended  so  as  to  turn  it  into  an  ac- 
tion of  redemption.  I  accept  my 
noble  friend's  statement,  and  I  find 
that  Scrutton,  L.  J.,  r^ers  to  this 
practice  of  the  chancery  division  as 
the  ark  of  the  covenant.  Perchance 
I  venture  the  fate  of  Uzzah  at  liie 
threshing  floor  of  Nachon  (2  Sam- 
uel, chap.  6),  yet  I  say  that  in  my 
opinion  the  practice  is  wrong;  that 
it  stultifies  Order  25,  Rule  6,  and 
denies  justice  to  the  litigant  who 
asks  it;  and  that  the  sooner  it  is 
altered  the  better. 

While  these  are  my  opinions,  I 
should  not  feel  justified  in  giving 
a  vote,  which  is  virtually  a  casting 
vote,  on  this  ground,  for  I  recognize 
that  I  can  scarcely  lay  down  by  my- 
self in  this  House  rules  for  exercise 
of  discretion  by  the  English  courts, 
when  such  discretion  has  not  hither- 
to been  administered,  so  far  as  I 
can  see,  by  any  rule.  I  can  only 
hope  that  my  remarks  will  be  taken 
as  obiter  dicta,  and  that  when  the 
occasion  next  arises  they  will  be  con- 
sidered on  their  merits.  But  taking 
the  matter  as  one  of  pure  discretion, 
then  I  find  that  a  discretion  has 
been  exercised,  and  I  do  not  see  why 
I  should  interfere  with  it.  I  am 
also  greatly  moved  by  the  cogency 
of  the  remarks  of  Scrutton,  L.  J., 
who  considered  what  would  be  the 
result  in  this  case  of  a  refusal  to 
make  a  declaration. 

The  only  thing  which  troubled  me 
was  the  idea  that,  the  amendment 
being  allowed  only  after  the  case 
was  debated  in  the  court  of  appeals, 
it  might  not  be  fair  to  make  such  a 
declaration  then.  If  the  appellants 
had  been  really  prejudiced  by  this 
course,  I  should  not  have  felt  that 
the  declaration  should  be  granted. 
But  it  was  open  to  the  appellants  to 
ask  for  an  opportunity  of  leading 
further  evidence.  This  they  did  not 
do,  and  it  is  not  sufi[icient  reason,  in 
my  view,  for  denying  a  declaration, 
that  if  a  declaration  is  not  given, 
and  the  respondents  are  driven  to  a 
fresh  action,  something  may  turn 
up  which  may  help  the  appellants' 
case. 

I  am,  therefore,  of  opinion  that 
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the  appeal  should  be  dismissed,  and 
I  move  accordingrly.  In  view,  how- 
ever, of  the  fact  that  a  great  deal 
of  the  controversy  has  been  caused 
by  the  transfer  of  the  case  to  the 
commercial  court, — a  course  which 
I  understand  that  all  your  lordships 
think  was  erroneous, — I  think  that 
there  should  be  no  costs  of  this  ap- 
peal. 

L«rd  Sumner: 

The  defendants  had  such  a  branch 
in  London  as  made  service  of  a  writ 
there  good  service,  and  obliged 
them,  though  a  foreign  corporation, 
to  appear  or  allow  judgment  to  go 
by  default.  The  action  was,  there- 
fore, validly  begun,  and  the  high 
court  had  jurisdiction  to  try  it. 
This  does  not  appear  to  be  disputed 
or  disputable. 

In  what  division  of  the  high  court 
ought  such  a  writ  to  have  been  is- 
sued? It  is  indorsed  thus:  "The 
plaintiffs'  claim  is  for:  (1)  A  dec- 
laration that  the  plaintiflTs  are  en- 
titled to  the  possession  of"  certain 
securities  "upon  payment  to  the  de- 
fendants at  their  London  branch 
of  750,000  rubles,  or  the  equivalent 
thereof  in  British  currency.  (2) 
An  injunction  to  restrain  the  de- 
fendants .  .  .  from  parting 
with"  .  .  .  the  securities  afore- 
said, "except  by  delivering  up  the 
same  to  the  plaintiffs  against  pay- 
ment of  750,000  rubles.  ...  (3) 
A  receiver.  (4)  Further  or  other 
relief." 

I  think  it  fairly  plain  that  this 
indorsement  is  a  claim  for  a  dec- 
laration that  the  plaintiffs,  as  bor- 
rowers, are  entitled  to  redeem  a  se- 
curity on  certain  terms  and  for  in- 
termediate relief,  but  that  the  words 
"redeem"  and  "redemption"  htve 
been  advisedly  omitted.  The  action 
therefore,  was  one  which  the  Ju- 
dicature Act  assigns  to  the  chancery 
division.  It  may  be  that  in  that 
division  the  action  might  have  been 
dismissed  forthwith  in  the  form  in 
which  it  was  begun,  leaving  the 
plaintiffs  to  commence  another  ac- 
tion claiming  redemption  in  the 
usual  way.  In  any  case  it  should 
not  have  been  allowed  to  proceed 


without  amendment  of  the  indorse- 
ment, and,  as  will  be  seen  later,  I 
do  not  think  that  anything  more 
would  have  been  heard  of  the  claim 
for  a  declaration;  but  it  is  a  dif- 
ferent question  which  arises  now. 

Within  two  months  of  the  serv- 
ice of  the  writ,  and  as  the  first  step 
in  the  action,  Bailhache,  J.,  trans- 
ferred it  to  the  commercial  list  of 
King's  bench  actions.  To  anyone 
familiar  with  the  practice  in  com- 
mercial actions,  it  is  quite  plain 
what  happened.  There  is  no  doubt 
a  preliminary  question, — I  will  not 
say  a  separable  one, — ^namely 
whether  the  loan  was  a  ruble  loan 
or  a  sterling  loan,  or,  more  pre- 
cisely, whether,  in  order  to  redeem, 
the  plaintiffs  ought  to  tender  rubles 
or  sterling.  This  was  not  a  mere 
question  for  the  plaintiffs  to  decide 
for  themselves  witli  or  without  legal 
advice ;  a  sufficient  issue  had  arisen 
before  writ,  between  borrowers 
and  lenders,  to  make  the  question 
one  in  actual  dispute  between  them. 
The  borrowers  had  asserted  an  ob- 
ligation on  their  part  to  repay 
rubles  only.  The  value  of  the  ruble, 
or  the  alraence  of  it,  is  such  that 
nothing  but  meek  assent  on  the 
lenders'  part  could  be  taken  as  less 
than  a  dissent  from  this  suggestion. 
The  lenders  replied  tactfully,  and 
tried  to  gain  time,  but  plainly  they 
had  no  mind  to  assent  except  on 
compulsion,  and  upon  this  point  the 
parties  were  at  arm's  length. 

For  many  years  it  has  been  ac- 
cepted practice  in  cases  in  the  com- 
mercial list,  to  hear  and  determine 
claims  for  a  declaration  of  right, 
when  a  real,  and  not  a  fictitious  or 
academic,  question  is  involved,  and 
is  in  being  between  two  parties,  in 
order  that  they  may  know  what  busi- 
ness course  to  take  without  hav- 
ing to  run  the  risk  of  acting,  and 
finding  themselves  liable  in  dam- 
ages when,  at  last,  the  matter  is 
brought  before  the  court.  I  believe 
this  practice,  as  hitherto  applied,  to 
be  warranted  by  the  rules,  and  that 
the  decision  of  the  court  of  appeal 
to  that  effect,  in  the  Guaranty  Trust 
Case,  was  correct. 
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I  do  not  question  that  those  who  action  was  a 
were  concerned  in  indorsing  this 
writ,  and  in  issuing  it  out  of  the 
King's  bench  division,  and  asking 
for  transfer  of  the  cause  t»  the  com- 
mercial list  as  one  proper  to  be 
transferred,  acted  in  tiie  belief  that 
this  course  was  correct,  though  to 
avoid  awkward  questions  they  avoid- 
ed calling  it  a  redemption  action. 

For  all  that,  I  am  sure  that  what 
was  done  was  wrong.  The  cause 
should  have  gone  to  the  chancery 
division  at  the  outset  It  is,  how- 
ever, no  easy  matter  to  insure  this. 
The  judge  who  takes  the  commercial 
list  cannot  be  expected,  in  the  press 
of  dealing  with  business  which  in 
other- cases  would  go  to  a  master  in 
chambers,  to  scrutinize  with  dis- 
trust an  application  which  botli 
sides  concur  in  treating  as  proper, 
and  although  we  were  informed 
that  in  this  case  the  gentleman  who 
attended  the  summons  on  the  de- 
fendants' behalf  pointed  out  that 
the  case  was  not  one  for  transfer, 
and  may  even  have  done  so  with  in- 
sistence, the  issue  was  certainly 
commercial  in  its  nature,  and  I  can 
quite  understand  that  the  claim 
might  pass  muster;  indeed,  the 
spirit  of  the  maxim,  'boni  judicis  est 
ampliare  jurisdictionem,'  has  not 
been  unknown  in  dealing  with  these 
summonses  to  transfer.  In  any 
case,  even  after  transfer,  it  would 
be  possible  on  further  information, 
and  after  the  close  of  the  pleadings, 
to  discharge  the  order  for  transfer, 
and  either  direct  steps  to  be  taken 
to  remove  the  case  to  the  proper 
division,  or  to  stay  it.  The  plain- 
tiffs were  at  risk  as  to  costs,  and  it 
was  the  defendants'  affair,  either  by 
immediate  appeal  against  the  order 
to  transfer,  or  at  a  subsequent  stage, 
by  a  substantive  application,  to  take 
this  course.  If  they  failed  to  do  so, 
they  laid  themselves  open  to  the 
charge  of  taking  their  chance  of 
succeeding  on  the  issue  at  the  trial, 
and  of  thus  depriving  themselves  of 
the  right  to  take  the  objection  in 
any  higher  court.  It  does  not  seem 
to  me  that  before  Roche,  J.,  much 
was  really  made  of  the  fact  that  the 
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redemption  action. 
From  his  judgment  it  would  seem 
that  he  understood  the  objection  to 
have  been,  in  the  first  place,  to  the 
making  of  any  declaration  under 
the  circumstances,  and,  in  the  sec- 
ond, to  the  grant  of  an  injunction 
in  any  case.  At  any  rate  the  de- 
fendants took  their  chance  of  win- 
ning before  him,  and  they  won. 

For  my  own  part,  I  think  that,  as 
a  matter  of  discretion,  it  would 
have  been  better  if  no  declaration 
of  right  had  been  made.  I  am  far 
from  saying  there  was  no  jurisdic- 
tion to  do  it,  but  practice  is  prac- 
tice, and  if  the  trial  of  this  prelim- 
inary question  in  the  commercial 
list  was  in  itself  desirable,  it  was 
for  a  judge  of  the  chancery  division, 
if  h9  thought  fit  to  do  so,  to  direct 
an  ^plication  to  be  made  to  tiie 
judge  of  the  King's  bench  division  in 
charge  of  the  commercial  list,  to 
hear  and  determine  as  a  prelim- 
inary commercial  question,  if  he  \p 
turn  thought  fit  to  do  so,  the  issue 
whether  this  was  a  ruble  or  a  ster- 
ling loan.  This  is  not  a  mere  ques- 
tion of  etiquette ;  it  is  the  only  way 
of  complying  with  the  act.  I  know 
that  it  seems  roundabout,  and  would 
have  cost  the  parties  sundry  6  and  8 
pences,  but  that  is  a  small  matter. 
Practitioners  who  know  their  busi- 
ness will  always  be  able  to  keep 
down  expense,  and  short  cuts  are  al- 
ways perilous.  As  a  matter  of  fact, 
the  hearing  of  preliminary  ques- 
tion generally  decides  nothing,  and 
they  have  to  stand  over  till  the  trial. 
As  it  is,  an  action  has  been  beguQ 
in  the  chancery  division,  in  the  long 
run,  which  ought  to  have  been 
brought  there  in  the  first  instance. 
The  declaration  in  effect  was  sought 
to  enable  the  plaintiff  bank  to  as- 
certain whether,  by  a  mere  tender 
of  rubles,  they  could  save  costs  in 
the  redemption  action,  and  I  am 
sorry  that  they  got  any  assistance 
in  the  matter. 

There  are  two  questions  of  dis- 
cretion involved,  namely,  whether 
any  declaration  should  have  been 
made  in  the  circumstances,  and 
whether    any    amendment   of    the 
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pleadings  should  have  been  allowed. 
Both  courts  below  have  elected  to 
make  declarations,  and  in  each  case, 
tiiough  in  the  alternative,  the  de- 
fendants sought  a  declaration  in 
their  favor.  Further,  the  court  of 
appeal  has  allowed  the  necessary 
amendment 

As  to  the  first  point,  if  your  lord- 
ships were  to  dismiss  the  action  on 
the  ground  that  no  declaration 
either  way  should  be  made,  what 
will  be  the  result?  The  chancery 
action  will  proceed,  and,  as  I  know 
of  no  power  which  your  lordships 
have  to  direct  that  the  judge  who 
tries  another  action  shall  pay  no  at- 
tention to  judgments  which  your 
lordships  may  think  should  not  have 
been  given  in  this  action,  it  is  fairly 
certain  that  that  learned  judge  will 
read  them  all,  and  that,  as  one  par^ 
or  the  other  will 
dlcii^ato^  certainly  be  dia- 
mortvacef  Satisfied,  whichever 

9  '  lead  he  follows,  the 

case  will  presently  come  here  again, 
after  a  good  deal  more  money  has 
been  spent.  I  cannot  bring  myself 
to  advise  your  lordships  to  refuse  to 
decide  the  preliminary  issue  on  this 
ground. 

It  is  true  that  in  the  result  your 
lordships'  freedom  is  clogged  by  er- 
rors which  occurred  below,  but 
this  is  always  liable  to  happen  in 
cases  where  a  discretionary  juris- 
diction is  exercisable  in  the  court 
of  first  instance.  Here,  only  one 
of  two  answers  is  possible.  If  the 
case  were  such  that  the  judgments 
given  could  be  pronounced  wrong 
in  any  event,  and  so  ^ot  rid  of,  and 
the  issue  be  freely  raised  in  a  new 
proceeding,  a  different  course 
might  be  taken.  Then,  is  there  any 
■ground  for  saying  that  the  defend- 
ants were  seriously  surprised  and 
taken  at  a  disadvantage  by  the 
plaintiffs'  abandonment  of  their 
pleaded  case,  or  any  likelihood  that 
further  evidence  will  be  forthcom- 
ing which  ought  to  be  heard?  As 
the  transaction  is  mainly  on  letters 
and  telegrams,  the  whole  of  which 
were  in  counsel's  possession,  and  ap- 
parently were  brought  to  the  atten- 


tion of  Roche,  J.,  the  contention  that 
the  contract  was  not  limited  to  the 
two  letters  pleaded  cannot  have  sur- 
prised anyone,  nor  could  the  new 
mode  of  stating  the  contract  have 
required  more  than  an  attentive 
reperusal  of  a  few  documents.  An 
amendment  ought  to  have  been 
asked  for  at  the  trial,  but  to  allow 
it  on  appeal  is  a  common  exercise 
of  discretion,  which,  little  as  I  like 
it,  I  cannot  say  is  wrong,  and,  of 
course,  the  court  must  have  satis- 
fied itself  that  in  doing  so  no  injus- 
tice was  done  to  the  defendants. 

As  to  the  second  matter,  I  can  see 
no  reasonable  prospect  that  any 
fresh  relevant  evidence  will  be 
forthcoming  hereafter,  so  far  as  this 
issue  is  concerned.  The  defendants 
entirely  failed  to  suggest  what  it 
would  be,  or  who  would  give  it;  nor 
should  it  be  forgotten  that  this  was 
a  short-term  loan,  and  doubtless 
would  have  been  cleared  off  within 
a  few  months  but  for  the  fact  that 
the  German  occupation  of  Brussels 
put  it  out  of  the  appellant's  power  to 
redeliver  the  security.  This  was  the 
beginning,  and  for  a  considerable 
time  was  the  whole,  of  the  difficulty. 
At  least,  the  lenders  should  then 
have  prepared  themselves  to  deal 
with  any  question  arising  upon  re- 
demption, when  that  should  become 
practicable,  and,  if  they  have  failed 
to  do  so,  they  are  not  entitled  to 
further  indulgence  or  delay.  In 
1915  and  1916  the  Russian  ofiUce 
was,  in  fact,  conferring  about  re- 
demption with  a  representative  of 
the  borrowers,  Mr.  Wincey,  and  it 
was  Mr.  Friedland,  the  officer  who 
signs  one  of  the  1914  letters,  who 
represented  the  lenders  on  those  oc- 
casions. Was  no  information  then 
given  to  the  London  branch  for  pur- 
poses of  record?  The  plaintiffs' 
evidence  at  the  trial  in  1919  show^s 
that  Mr.  Kron,  who  negotiated  the 
transaction  in  1914,  was  then  be- 
lieved to  be  in  Paris.  The  defend- 
ants did  not  question  this.  Their 
cross-examination  of  the  plaintiffs' 
witnesses  shows  that  they  had  con- 
siderable familiarity  vnth  the  cal- 
culations by  which  the  amount  of 
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the  plaintiffs'  requirements  was 
originally  fixed.  In  any  case,  the 
court  of  appeals  could  and  would 
have  given  relief,  if  a  caSe  of  sur- 
prise had  been  made  out  before 
them.  On  the  other  hand,  though 
counsel  is  instructed  to  say  that  the 
lenders'  London  branch  knows  notii- 
ing  about  the  transaction  beyond 
these  letters  and  documents,  no  evi- 
dence was  called  on  their  behalf  to 
found  this  statement.  Before  we 
can  be  asked  to  act  on  it,  I  think 
that  someone  should  have  been 
called  to  say  what  inquiries  have 
been  made,  and  where  the  persons 
who  would  naturally  know  the  facts 
now  are,  and  what  further  evidence 
it  is  suggested  that  further  time 
might  make  available.  The  matter 
cftnnot  be  one  within  the  personal 
knowledge  of  the  solicitors  instruct- 
ing counsel. 

My  conclusion  is  that,  as  it  can- 
not be  said  that  this  is  an  action 
over  which  the  high  court  had  no 
jurisdiction,  or  tiiat  the  relief 
sought  is  relief  which  the  high  court 
could  not  give,  or  that  the  plaintiffs 
had  no  cause  of  action  at  all,  and 
as  the  appellants  have  participated 
in,  and  at  first  have  profited  by,  the 
irregularities  which  have  occurred, 
we  cannot,  at  their  instance,  simply 
dismiss  the  action.  No  useful  pur- 
pose would  be  served  by  setting 
aside  all  proceedings  subsequent  to 
appearance  beyond  the  expression 
of  a  costly  censure,  which  can  equal- 
ly well  be  expressed  otherwise,  and 
as  this  course  would  cause  much  ex- 
pense and  delay,  I  think  that  we 
ought  to  deal  finally  with  this  issue, 
which  has  been  sufficiently  contested 
already.  For  the  reasons  given  by 
Atkin,  L.  J.,  I  think  that  the  loan 
was  a  ruble  loan,  but,  as  some  of 
your  lordships  think  otherwise,  I 
will  more  fully  state  my  reasons. 
[His  lordship  went  through  the 
facts.]  Whether  it  be  that  before 
the  loan  was  made  a  complete 
change  came  over  the  terms  of  the 
negotiation,  so  that  the  contract  and 
the  loan  became  a  contract  and  a 
loan  of  rubles,  or  whether  it  be  that 
the  negotiation  for  a  sterling  loan 
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was  dropped,  and  a  new  ruble  ad- 
vance was  asked  for  and  granted, 
matters  little.  If  it  was  all  one 
negotiation,  it  cannot  be  cut  short 
at  June  8,  merely  because  there  is 
to  be  found  at  that  date  the  sem- 
blance of  a  complete  consensus  ad 
idem ;  the  whole  negotiation  must  be 
considered.  On  the  other  hand,  if 
there  was  a  contract  completed  by 
June  3,  it  was  never  implemented. 
What  has  to  be  looked  at  are  the 
contract  and  loan,  which  actually 
came  into  existence  at  the  end  of 
the  month,  namely,  a  contract  for 
a  loan,  and  a  loan  of  rubles.  Ac- 
cordingly, I  think  that  the  loan  is 
repayable  in  rubles. 

Though  it  does  not  affect  my 
grounds  for  this  conclusion,  it  is  in- 
teresting to  see  why  all  this  was 
done.  Mr.  Crisp  tells  us:  "The 
bank"  (the  respondent  bank) 
"wanted  a  sunj  of  money.  It  did  re- 
ceive from  four  banks  the  sum  of 
sterling  which  it  wanted,  but  the 
fifth  bank"  (the  appellants)  "said : 
'We  cannot  give  you  sterling.  We 
will  provide  rubles' — and  we  con- 
tracted a  loan  in  rubles,  and  we  had 
to  find  sterling  from  other  sources 
to  make  up  the  deficiency.  .  .  . 
It"  (that  is,  the  760,000  rubles) 
"was  left  in  Russia,  where  it  re- 
mains to  this  day." 

I  venture  to  advise  that  the  ap- 
peal should  be  dismissed,  but  with- 
out costs. 

Lord  Parmoor: 

The  main  question  in  issue  be- 
tween the  parties  was  whether  the 
loan  was  a  inible  loan  repayable  in 
rubles,  or  a  sterling  loan  repayable 
in  sterling.  Roche,  J.,  decided 
against  the  respondents  that  the 
loan  was  a  ruble  loan  repayable  in 
sterling,  and  dismissed  the  action, 
entering  judgment  for  the  appel- 
lants. Although  it  was  not  material 
to  his  decision,  he  expressed  his 
opinion  that  there  was  a  great  deal 
in  the  contention  of  the  appellants 
that  the  declaration  asked  for  ought 
not  to  be  made  on  the  ground  that 
the  relief  asked  for  was  really  an- 
cillary to,  or  in  lieu  of,  the  relief 
which  would  be  granted  to  a  mort- 
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gagee  of  securities  in  a  redemption 
action.  I  think  that  the  matter  is 
one  of  discretion,  and  not  of  juris- 
diction, and  that  there  is  no  reason 
for  saying  that  the  discretion  has 
been  improperly  exercised.  It 
would  certainly  have  been  within 
the  discretion  of  Roche,  J.,  to  have 
dismissed  the  action  on  this  ground, 
without  expressing  any  o«>inion  on 
the  merits. 

The  respondents  appealed  to  the 
court  of  appeal.  The  court  of  ap- 
peal granted  an  amendment,  re- 
versed the  decision  of  Roche,  J.,  on 
the  merits,  and  declared  that  the 
loan  made  by  the  appellants  to  the 
respondents  was  a  ruble  loan  repay- 
able in  rubles,  and  not  a  sterling 
loan.  I  think  that  the  amendment 
was  properly  allowed,  but  the  court 
were  unanimously  of  opinion  that  it 
was  not  possible  for  the  commercial 
court  to  grant  the  relief  asked  for 
in  the  action,  and  therefore  refused 
to  do  more  than  grant  a  declaration. 
The  view  of  the  court  was  that  by 
granting  the  declaration  the  court 
could  t^ord  considerable  relief  to 
the  parties,  and  that  it  would  be 
open  to  the  respondents  by  other 
proceedings,  such  as  they  might  be 
advised  to  take,  to. obtain  the  nec- 
essary relief  with  a  view  tb  obtain- 
ing possession  of  their  securities. 
The  result  is  that  a  declaration  ad- 
verse to  the  appellants  has  been 
made  by  the  court  of  appeal. 
Against  this  decision  the  appellants 
have  appealed  to  this  House.  They 
are,  in  my  opinion,  entitled  to  a  re- 
versal of  the  order  which  contains 
the  declaration,  if  they  can  show 
that  on  the  merits  the  decision  of 
the  court  of  appeal  should  be  set 
aside,  and  the  judgment  of  Roche, 
J.,  restored.  [His  lordship  stated 
the  facts  briefly.]  The  question 
whether  this  loan  was  a  ruble  loan, 
repayable  in  rubles,  or  a  sterling 
loan,  repayable  in  sterling,  is,  I 
think,  left  in  ambiguity  on  the  terms 
of  the  letters.  By  ambiguity  I  do 
not  mean  a  difficulty  in  construction, 
but  a  doubt  as  to  the  intention  of 
the  parties,  which  cannot  be  solved 


merely  by  reference  to  the  letters 
themselves.  It  is,  therefore,  clearly 
competent  to  consider  what  was  the 
subsequent  dealing  between  the  par- 
ties in  respect  of  interest  payable 
on  the  loan.  If  it  was  a  sterling 
loan,  it  would  be  natural  that  the 
calculation  of  interest  should  be 
made  on  a  sterling  basis.  It  is 
clear,  however,  that  on  calculations 
made  by  the  creditor  bank,  and  ac- 
cepted by  the  debtor  bank,  the  in- 
terest was  calculated  on  a  ruble 
basis.  In  the  first  account  the  inter- 
est in  rubles  is  calculated  on  the 
amount  of  750,000  rubles,  and  not 
on  a  sterling  equivalent.  As  the 
value  of  the  ruble  falls  by  a  falling 
exchange,  the  creditor  bank  makes 
out  the  account  for  interest  in  rubles, 
still  on  the  basis  of  a  ruble  loan  vf 
750,000  rubles.  If  the  loan  had 
been  a  sterling  loan,  with  interest 
payable  in  sterling,  the  creditor 
bank  would  have  been  entitled  to 
claim  interest  on  the  ruble  equiva- 
lent, and  this  equivalent  would  be 
an  increasing  amount  as  the  ex- 
change value  of  the  ruble  fell.  Up 
to  October  18,  1912,  95.90  rubles 
had,  for  purposes  of  calculation, 
been  taken  as  the  equivalent  of  £10. 
Subsequently,  on  March  3, 1916, 151 
rubles  were  taken  as  the  equivalent 
of  £10,  with  the  result  that  the  ac- 
count for  interest,  calculated  by  the 
creditor  bank  and  submitted  to  the 
debtor  bank,  was  reduced  below  the 
amount  which  would  have  been  due 
on  a  sterling  basis.  I  do  not  think 
that  the  creditor  bank  would  have 
rendered  these  accounts  for  inter- 
est if  they  had  thought  that  the 
transaction  was  a  sterling  transac- 
tion. In  my  opinion,  the  court  of 
appeal  was  right  in  declaring  that 
the  loan  made  by  the  respondents 
to  the  appellants  was  a  ruble  loan, 
repayable  in  rubles,  and  not  a  ster- 
ling loan. 

The  appeal  should  be  dismissed 
with  costs  in  this  House,  but  the 
costs  in  the  courts  below  should  be 
left  as  they  stand. 

I  agree  in  the  motion  made  by 
Lord  Sumner  as  to  costs. 
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Lord  Wrenbuiy  referred  to  the 
facts,  and  said : 

The  first  question,  and  that  which, 
as  regards  its  general  importance, 
is  to  my  mind  far  the  most  impor- 
tant question  in  the  case,  is  whether 
the  action  ought  ever  to  have  been 
entertained  at  all,  whether  it  ought 
not  to  have  been  dismissed,  and 
whether  your  lordships  ought  not 
now  to  dismiss  it,  and  to  refuse  to 
determine  in  this  action  what  is  the 
amount  on  payment  of  which  the 
plaintiff,  the  mortgagor,  can  re- 
deem. My  judgment  is  that  the  ac- 
tion ought  to  be  dismissed,  and  I 
offer  no  apology  to  your  lordships 
for  giving  my  reasons  for  that  opin- 
ion at  length. 

Some  propositions  require  no 
argument,  and  may  be  stated  as  ob- 
vious. The  rights  of  mortgagor 
and  mortgagee  are  different  at  law 
and  in  equity.  At  law,  the  mort- 
gagee is  the  owner  of  the  mortgaged 
property.  In  equity,  his  right  in 
that  respect  is  subject  to  the  equity 
of  redemption,  but  he  has  the  bene- 
fit of  sale  or  foreclosure  if  the  mort- 
gagor fails  to  redeem.  Any  cause 
of  action,  as  between  mortgagor 
and  mortgagee,  arises  solely  upon 
the  mortgage  contract.  In  equity 
the  mortgagor  can  reach  the  mort- 
gaged property,  but  only  by  en- 
forcing the  equity  of  redemption. 
If  he  sues  he  must  offer  to  redeem, 
and  if,  having  done  so,  he  fails  to 
redeem,  he  will  be  exposed  to  sale 
or  foreclosure.  A  redemption  ac- 
tion is  assigned  business.  It  can  be 
brought  only  in  the  chancery  divi- 
sion. 

This  being  so,  the  mortgagor  has, 
in  this  case,  sued  not  in  the  chan- 
cery division,  but  in  the  King's 
bench  division.  He  is  in  the  wrong 
court,  and  the  court  of  appeal  has 
rightly  held  that  he  is  in  tiie  wrong 
court.  He  cannot,  even  if  he  of- 
fered it,  have  redemption  in  that 
court,  and  cannot  be  exposed  to  sale 
or  foreclosure  in  that  court.  But 
nevertheless  that  court  has  made  a 
declaration  as  to  the  mortgagor's 
liability,  which  will  bind  the  mort- 
gagees when  an  action  is  brought. 


s.  a.  itn.) 

as  it  has  since  been  brought,  in  the 

right  court. 

First,  was  tiiere  jurisdiction  to 
entertain  this  action  at  all?  I  think 
that  there  was,  and  for  two  rea^ 
sons.  The  one  is  that  the  high  court 
of  justice  is,  after  all,  one  court, 
although  divided  into  divisions,  and 
with  certain  business  assigned  to 
one  division  to  the  exclusion  of  an- 
other. When  this  writ  was  issued 
it  was  issued  in  the  high  court  of 
justice,  and  if  it  was  issued  in  the 
wrong  division  the  proper  course 
was  not  to  dismiss  it,  but  to  transfer 
it  to  the  right  division,  where  it 
could  have  been  prosecuted  if  the 
plaintiff  offered  to  redeem.  The 
second  is  that  there  is  jurisdiction 
in  the  court  to  determine  the  con- 
struction of  any  document,  although 
I  have  no  doubt  at  all  that  there  are 
cases  in  which  the  court  would, 
without  hesitation,  refuse  to  exer- 
cise the  jurisdiction.  Suppose  there 
were  documents  comprising  a  cor- 
respondence between  a  man  and  a 
girl,  and  an  action  were  brought 
for  a  declaration  that  upon  their 
construction  there  was  or  was  not  a 
promise  of  marriage,  with  a  view 
to  bringing  or  not  bringing  an  ac- 
tion for  breach  of  promise  of  mar- 
riage, according  to  the  result.  It 
may  be  that  there  would  be  jus- 
tification in  that  case,  but  I  can 
have  no  doubt  at  all  as  to  the  fate 
of  such  an  action. 

Assuming  that  there  was  juris- 
diction in  the  King's  bench  division 
to  entertain  this  action,  the  next 
question  is  whether  Order  25,  Rule 
6,  applies,  and,  if  it  does,  how  the 
court  ought  to  have  acted  in  apply- 
ing the  rule. 

It  may  be,  and  I  think  it  is  the 
case,  that  to  call  Order  25,  Rule  5, 
into  operatioii,  nothing  more  is  es- 
sential than  that  "an  action  or  other 
proceeding"  shall  be  competent  to 
the  plaintiff,  and  shall  have  been 
brought.  I  doubt,  however,  whether 
It  applies  when  the  action  brought 
is  not  a  competent  action  duly  in- 
stituted in  the  proper  court,  but  an 
action  brought  in  the  wrong  court 
to  evade  the   consequences   which 
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would  ensue  to  the  plaintiff  for  the 
benefit  of  the  defendant,  if  it  were 
brought  in  the  right  court.  The 
duty  of  the  primary  judge,  when, 
this  action  was  brought  before  him, 
was,  I  think,  to  refuse  to  entertain 
it  at  all  unless  the  plaintiff  amended 
his  pleading  by  adding  an  offer  to 
redeem,  and  then  to  have  trans- 
ferred the  action  to  the  court  which 
alone  could  exercise  the  jurisdiction 
of  the  high  court  in  that  class  of  ac- 
tion. By  not  taking  this  course  he 
was  depriving  the  defendant  of  his 
right,  as  mortgagee,  to  have  in  that 
action  sale  or  foreclosure  if  the 
plaintiff  failed  to  redeem.  Upon 
this  ground  I  incline  to  the  opinion 
that  Order  25,  Rule  5,  does  not  ap- 
ply at  all. 

Next,  assuming  that  it  does  ap- 
ply, the  authorities  are  numerous 
that  the  discretion  of  the  court  to 
make  a  declaration,  "whether  any 
consequential  relief  is  or  could  be 
claimed  or  not,"  is  to  be  most  care- 
fully and  jealously  exercised.  The 
present  case  is  so  extreme  that,  if 
the  discretion  is  to  be  exercised  in 
favor  of  entertaining  an  action  for 
a  declaration  without  relief  in  this 
case,  I  cannot  at  the  moment  pic- 
ture any  state  of  facts  in  which  the 
court  might  not  exercise  its  discre- 
tion in  that  direction ;  for  it  is  here 
exercising  its  discretion  with  the  re- 
sult that  the  mortgagor  gets  a  deci- 
sion upon  the  point  on  which  he  de- 
sires it,  without  exposing  himself, 
by  an  offer  to  redeem,  to  the  conse- 
quences of  sale  or  foreclosure  'if  the 
declaration  should  be  against  his  in- 
terests. And  he  seeks,  and  has  here 
sought  successfully,  to  put  himself 
in  a  position  to  redeem  or  not  to  re- 
deem, according  as  the  construction 
is  for  him  or  against  him.  Even 
upon  the  low  ground  of  costs,  he  has 
no  right  to  bring  his  mortgagee  into 
court  and  expose  him  to  the  defense 
of  an  action  in  which,  even  if  the 
mortgagor  is  ordered  (as,  in  my 
opinion,  he  certainly  ought  to  be) 
to  pay  in  any  event  all  the  costs  of 
the  action,  the  mortgagee  will  not 
be  fully  reimbursed. 

As  fas  as  I  can  see,  the  principles 


upon  which  I  have  been  insisting 
have  been  very  imperfectly  under- 
stood in  the  conduct  of  tikis  case. 
If  the  mortgagee  had  presented 
them  adequately  to  the  attention  of 
the  court,  I  should  have  expected  to 
have  traced  the  result  more  clearly 
in  the  judgments  delivered.  It  is 
plain  that  something  was  argued 
upon  it,  but  the  trial  judge,  Roche, 
J.,  deals  with  it  only  by  this  sen- 
tence in  his  judgment:  "It  is  said 
on  behalf  of  the  defendants  that  at 
all  events  this  declaration  which  is 
asked  for  ought  not  to  be  made,  and 
the  injunction  which  is  asked  for 
ought  not  to  be  granted,  because, 
if  it  is  a  ruble  loan,  contrary  to  my 
decision,  then  the  plaintiffs  are  not 
able  to  repay  the  persons  who  have 
made  it  in  the  currency  of  the  coun- 
try, or  at  the  place  where  the  pay- 
ment ought  to  be  made.  Therefore, 
this  relief  that  is  asked  for,  that  is 
really  ancillary  to  or  in  relief  of  the 
relief  which  would  be  granted  to  a 
mortgagee  of  securities  in  a  re- 
demption action,  ought  not  to  be 
granted,  and  I  think  there  is  a  great 
deal  in  that  contention."  The 
ground  which  he  assigns,  namely, 
"because  if  it  is  a  ruble  loan,"  etc., 
shows  that  he  was  not  appreciating 
the  real  point.  In  the  court  of  ap- 
peal, Scrutton,  L.  J.,  appreciated  its 
importance  up  to  a  certain  point, 
but  I  cannot  think  that  he  had  ob- 
tained from  counsel  in  argument 
an  adequate  explanation  of  the 
rights  of  the  mortgagee  in  the  mat- 
ter, particularly  as  regards  sale  or 
foreclosure,  and  of  the  consequences 
of  the  course  which  the  court  was 
taking.  When  Bankes,  L.  J.,  af- 
firmed that  "the  remedy  which  the 
plaintiffs  sought  was  quite  inappro- 
priate," that  the  plaintiffs'  real 
claim  was  to  redeem,  and  the  proper 
place  to  decide  that  was  the  court  of 
chancery,  he  seems  to  be  quite  un- 
conscious that  upon  those  state- 
ments, which  were  quite  accurate, 
he  ought  to  have,  gone  on  to  say 
that  the  court  would  not  allow  him 
to  evade  making  the  offer  to  re- 
deem which  the  court  of  chancery 
would  have  required  as  a  condition 
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and  the  right  of  sale  or  foreclosure 
which  would  have  ensued. 

The  concluding  paragrrsph  of  At- 
kin,  L.  J's  judgment,  is  this :  "Hav- 
ing decided  that  I  entirely  agree 
that  it  really  was  not  possible  for 
the  commercial  court  to  grant  the 
relief  asked  for  in  this  action,  I 
think  that  there  are  many  matters 
to  be  determined  which  would  be 
much  better  determined,  and,  indeed 
can  only  be  properly  determined, 
according  to  the  rules  of  the  chan- 
cery division;  and,  to  my  mind  the 
right  view  is  merely  to  make  this 
declaration,  which  does,  I  think,  af- 
ford considerable  relief  to  the  par- 
ties, in  the  sense  that  it  sets  at  rest 
— at  present,  at  any  rate — ^the  im- 
portant question  in  difference  be- 
tween them,  and  having  determined 
that  it  would  be  open  to  the  plain- 
tiffs by  other  proceedings,  such  as 
they  may  be  advised,  to  obtain  the 
necessary  relief  with  a  view  to  ob- 
taining possession  of  their  securi- 
ties." I  cannot  trace  in  this  that  the 
point  which  I  have  been  discussing 
was  present  to  his  mind. 

I  have  felt  my  responsibility  in 
this  case  to  be  the  greater,  because 
not  one  of  the  four  judges  before 
whom  this  case  has  come  below  is 
a  judge  who  has  been  trained  in 
courts  of  equity,  and  (a  fact  which 
is  to  myself  the  keenest  matter  of 
regret)  no  one  of  your  lordships 
with  whom  I  am  privileged  to  sit  in 
deciding  this  case  has  been  so 
trained  either.  In  these  circum- 
stances, I  feel  my  voice  to  be  indeed 
a  voice  crying  in  the  wilderness,  but 
I  have  felt  bound  to  cry  even  though 
I  cry  in  vain.  I  am,  indeed,  in  the 
present  case,  in  a  worse  plight  than 

1  was  in  the  full  court  of  appeal  in 
the  Continental  Tyre  Case  [1916] 

2  A.  C.  307,  6  B.  R.  C.  269,  85  L.  J. 
K.  B.  N.  S.  1333,  114  L.  T.  N.  S. 
1049,  60  Sol.  Jo.  602,  32  Times  L.  R. 
624,  Ann.  Cas.  1917C,  170,  for,  al- 
though I  there  found  myself  stand- 
ing alone,  there  was  in  that  case 
(being  in  the  court  of  appeal)  an 
opportunity  (and  it  was  utilized)  of 
putting  the  matter  right  in  your 


But  from  the  de- 
cision of  this  House  there  is  no  ap- 
peal, or  even  opportunity  for  recon- 
sideration, even  by  the  House  itself. 

So  far,  I  have  not  even  touched 
upon  that  which  is  to  the  parties  the 
really  important  point,  namely, 
whether  this  is  a  loan  repayable  in 
sterling,  or  a  loan  repayable  in 
rubles,  and  I  do  not  intend  to  say 
an3d;hing  whatever  upon  that  point. 
If  I  did,  I  should  be  doing  the  very 
thing  which,  as  I  think,  the  court 
below  had  no  business  to  do.  Had 
your  lordships  been  divided  two  and 
two  upon  that  point,  I  might  have 
been  compelled  to  do  violence  to  my 
own  convictions,  and  to  have  ex- 
pressed an  opinion  upon  it.  But,  as 
a  majority  of  your  lordships  think 
it  to  be  a  ruble  loan,  it  is  immaterial 
whether  I  agree  in  that  view  or 
not. 

I  ought,  I  think,  to  add  (although 
in  the  circumstances  it  is  not  a  mat- 
ter of  moment)  that  I  am  far  from 
satisfied  with  the  course  taken  in 
the  court  of  appeal  in  giving  leave 
to  amend.  The  plaintiffs'  case, 
down  to  reply  in  the 'court  of  ap- 
peal, was  rested  upon  two  docu- 
ments, and  two  documents  only — 
namely,  the  letters  of  June  1  and  3. 
In  reply  in  the  coi!rt  of  appeal  they 
asked  for  an  obtained  leave  to 
amend  by  introducing  on  the  ques- 
tion of  construction  several  other 
subsequent  documents,  and  it  was 
upon  those  subsequent  documents 
that  they  succeeded. 

It  may  be,  and  I  think  it  is,  the 
fact  that  the  defendants  might  then 
have  asked  that  the  further  hearing 
should  stand  over,  and  that  they 
should  be  allowed  to  call  further  evi- 
dence in  the  court  of  appeal.  But 
I  do  not  think  that  the  plaintiffs  can 
be  allowed  to  treat  that  which  was 
done  as  a  fair  trial  of  this  new  case. 
It  would  have  been  only  right  and 
just,  I  think,  that  the  court  itself 
should  have  allowed  the  amendment 
only  upon  the  condition  that  the  de- 
fendants should  have  an  opportu- 
nity of  advancing  further  evidence, 
if  they  desired  to  do  so.    The  action 
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and  the  proceedings  in  the  action 
are,  to  my  mind,  alike  unsatisfac- 
tory. 

I  am,  however,  satisfied  to  rest  my 
judgment  in  this  case  upon  the 
ground  which  I  have  discussed  at 
length.  In  my  opinion,  the  action, 
in  the  absence  of  an  offer  to  redeem, 
ought  never  to  have  been  enter- 
tained. It'  ought,  I  think,  to  have 
been  dismissed  with  costs  at  the 
outset.  It  ought,  I  think,  to  be  dis- 
missed now,  and  the  mortgagees 
ought  to  have  their  costs  throughout 
the  proceedings.  It  is  scarcely  nec- 
essary to  add  that  the  matter  can- 
not be  set  right  by  the  plaintiffs 


now  making  (if  they  are  minded  so 
to  do)  an  offer  to  redeem,  for  in  the 
division  in  which  this  action  is 
found  ,  there  is  no  power  to  make 
the  order  proper  in  a  redemptipn 
action. 
Appeal  dismissed. 


KOTB. 

The  subject  of  declaration  of  rights 
and  declaratory  judgments  is  treated 
in  an  extended  annotation  in  12  A.L1.R. 
62,  which  is  supplemented  by  the 
annotation  following  STATE  B 
Hopkins  v.  Gbove,  post,  1124. 


HOPKINS,  Attorney 


STATE  OF  KANSAS  EX  BEL.  RICIIARD  J. 

General, 

V. 

CHARLES  E.  GROVE. 

Kanaa*  Supreme  Cvmrt  —  Octoher  8,  1021. 
(109  Kan.  619,  201  Pac.  82.) 

Constitotional  law  —  provision  for  declaratory  jadgmmts. 

1.  A  statute  authorizing  the  rendition  of  merely  declaratory  judgments 
is  not  unconstitutional  on  the  ground  of  attempting  to  confer  nonjudicial 
power  upon  courts.  Such  judgments  may  be  judicial  acts,  although 
rendered  in  actions  admittedly  brought  before  a  right  has  been  invaded, 
and  although  no  consequential  relief  is  given  or  sought. 

[See  note  on  this  question  beginning  on  page  1124.] 


OflSce  —  disqualification  —  employee 

of  city. 

2.  Where  a  railroad  company  uses 
certain  streets  and  alleys  in  a  city 
under  ordinances  granting  it  the  right 
to  occupy  them  with  its  tracks  upon 
condition  that  it  shall  conform  to  cer- 
tain requirements,  including  the  keep- 
ing the  track  in  good  condition  with 
respect  to  general  travel,  the  paving 
of  the  track  between  the  rails,  and  the 
maintaining  of  a  driveway  and  side- 
walk for  the  public,  one  who  is  em- 
ployed by  such  company  as  a  boiler 

Headnotes  by  Mason,  J. 


maker  is  disqualified  to  hold  the  ofi^e 
of  city  commissioner,  under  the  stat- 
ute which  provides  that  no  employee 
of  a  railway  corporation  operating  un- 
der a  franchise  granted  by  a  city,  or 
having  any  contract  with  it,  shall  hold 
any  city  office.  The  term  "franchise" 
is  used  in  such  statute  in  a  broad  and 
general  rather  than  a  narrow  and 
technical  sense,  and  covers  rights  ac- 
quired under  such' ordinances,  and  the 
relations  of  the  city  and  railway  com- 
pany under  such  ordinances  are  con- 
tractuaL 


Quo  WABRANTO  to  determine  the  legal  capacity  of  defendant  to  liold 
the  office  of  city  commissioner  to  which  he  had  been  elected.  Jtidgment 
declaring  defendant  disqrtalified. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Rankin,  Assistant  Attorneys  General, 
for  plaintiff : 

The  declaratory  judgment  law  is 
constitutional. 

Cooley,  Condt.  Lim.  110;  Smith  v. 
Strother,  68  Gal.  194,  8  Pac.  852;  Arm- 
strong V.  Murphy,  65  App.  Div.  126, 
72  N.  Y.  Supp.  475;  Flournoy  v.  Jef- 
fersonville,  17  Ind.  169,  79  Am.  Dec. 
468;  Arkle  t.  Board  of  Comrs. 
41  W.  Va.  471,  23  S.  E.  804;  Mer- 
chants Nat.  Bank  v.  JafiFray,  36  Neb. 
218,  19  L.R.A.  816,  54  N.  W.  258; 
Yellowstone  County  v.  Northern  P.  R. 
Co.  10  Mont.  414,  25  Pac.  1058;  Pom- 
Code  Rem.  4th  ed.  §  346. 

The  relationship  between  the  Mis- 
souri-Pacific Railroad  Company,  by 
which  defendant  is  employed,  and  the 
city  of  Wichita,  is  a  contractual  fran- 
chise relationship,  and  as  such  bars 
defendant  from  holding  the  office  to 
which  he  was  elected. 

State  ex  rel.  County  Atty.  v.  Topeka, 
SO  Kan.  663,  2  Pac.  687;  Atchison 
Street  R.  Co.  v.  Missouri  P.  R.  Co.  31 
Kan.  666,  3  Pac.  284;  Pennsylvania  R. 
Co.  T.  Philadelphia  Belt  Line  R.  Co. 
10  Pa.  Co.  Ct,  626;  Atty.  Gen.  v.  New 
York,  3  Duer,  119;  Phoenix  v.  Gannon, 
123  App.  Div.  93,  108  N.  Y.  Supp.  255; 
Postal  Teleg.  Cable  Co.  v.  Los  Angeles, 
164  Cal.  156,  128  Pac.  19;  Adams  v. 
Bullock,  94  Miss.  27,  47  So.  527,  19 
Ann.  Gas.  165;  Olathe  v.  Missouri  & 
K.  Interurban  R.  Co.  78  Kan.  193,  96 
Pac.  42 ;  State  ex  rel.  Fullerton  v.  Des 
Moines  City  R.  Co.  136  Iowa,  694,  109 
N.  W.  867. 

Messrs.  Robert  C.  Foulston  and 
George  Siefkin,  for  defendant: 

The  declaratory  judgment  law  is  not 
constitutional. 

Anway  ▼.  Grand  Rapids  R.  Co.  211 
Mich.  592,  12  A.L.R.  26,  179  N.  W. 
360;  Holton  v.  Mannix,  6  Kan.  App. 
105,  49  Pac.  679;  Coleman  v.  Newby, 
7  Kan.  82;  Re  Sims,  64  Kan.  1,  25 
L.R.A.  110,  45  Am.  St.  Rep.  261, 87  Pac. 
136. 

Defendant  is  not  disqualified  by  rea- 
son of  the  provision  of  §  1666,  Gen. 
Stat.  1916,  from  holding  the  office  of 
city  commission. 

29  Cyc.  1380;  McPhee  &  McG.  Co. 
v.  Union  P.  R.  Co.  87  C.  C.  A.  619,  168 
Fed.  6;  Barber  Asphalt  Paving  Co.  v. 
Denver,  19  C.  C.  A.  139,  36  U.  S.  App. 
499,  72  Fed.  336;  Metropolitan  City 
B.  Co.  V.  Chicago  West  Div.  R.  Co.  87 
111.  317;  Lincoln  Street  R.  Co.  ▼.  Lin- 


84  N.  W.  862; 
Crowder  v.  Sullivan,  128  Ind.  486,  13 
L.R.A.  647,  28  N.  E.  94;  People  ex  rel. 
Kunze  v.  Ft.  Wayne  &  E.  R.  Co.  92 
Mich.  522,  16  L.R.A.  752,  52  N.  W. 
1010;  Hayes  v.  Michigan  C.  R.  Co.  Ill 
U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep. 
369;  East  Alabama  R.  Co.  v.  Doe,  114 
U.  S.  340,  29  L.  ed.  136,  5  Sup.  Ct.  Rep. 
869;  Knoxville  v.  Africa,  23  C.  C.  A. 
262,  77  Fed.  601;  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit,  26  L.R.A.  667, 
12  C.  C.  A.  366.  64  Fed.  628;  Detroit 
V.  Detroit  City  B.  Co.  56  Fed.  867; 
Linden  Land  Co.  v.  Milwaukee  Electric 
R.  &  Light  Co.  107  Wis.  493,  83  N.  W. 
861;  Dakota  Cent  Teleph.  Co.  v.  Hu- 
ron, 165  Fed.  226;  People  ex  rel.  Chi- 
cago V.  Chicago  Teleph.  Co.  220  111. 
238,  77  N.  E.  245;  Belington  &  N.  R. 
Co.  V.  Alston,  54. W.  Va.  597,  46  S.  E. 
612;  East  Tennessee  Teleph.  Co.  v. 
Frankfort,  141  Ky.  588,  133  S.  W.  564; 
Winfield  v.  Wichita  Natural  Gas  Co. 
267  Fed.  47. 

Mason,  J.,  delivered  the  opinion  of 
the  court: 

This  proceeding  was  brought  by 
the  state  on  the  relation  of  the  at- 
torney general  for  the  purpose  of 
determining  the  legal  capacity  of 
Charles  E.  Grove,  the  defendant,  to 
4iold  the  office  of  member  of  the 
board  of  commissioners  of  the  city 
of  Wichita,  to  which  he  had  been  de- 
clared elected  on  the  canvass  of  the 
returns.  The  case  was  submitted  on 
the  pleadings,  the  facts  not  being  in 
dispute,  on  June  10,  1921.  It  being 
suggested  that  the  interest  of  the 
public  required  an  early  determina- 
tion of  the  matter,  the  court,  having 
reached  the  conclusion  that  the  de- 
fendant was  ineligible  to  the  posi- 
tion, announced  i^  decision  to  that 
effect  June  27,  with  the  stat^nent 
that  an  opinion  would  be  written 
later. 

The  defendant  is  in  the  employ  of 
the  Missouri  Pacific -Railroad  Com- 
pany, and  the  claim  of  disqualifica- 
tion is  based  upon  the  statute  which 
fortids  an  employee  of  a  railway 
company  operating  under  any  fran- 
chise granted  by  the  city,  or  having 
any  contract  with  it,  to  hold  any  city 
office,  and  imposes  a  penalty  of  both 
fine  and  imprisonment  for  doing  so. 
Gen.  Stat.  1915,  §  1556.    Inasmuch 
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as  the  defendant  had  not  attempted 
to  enter  upon  the  discharge  of  the 
duties  of  the  office,  the  proceeding 
against  him  was  brought  under  the 
provisions  of  the  law  enacted  at  the 
recent  session  of  the  legislature,  au- 
thorizing the  rendition  of  declara- 
tory judgments  (Laws  1921,  chap. 
168),  the  constitutionality  cf  which 
is  challenged  by  the  defendant.  The 
questions  to  be  determined  are 
whether  the  declaratory  judgment 
statute  is  valid,  whether  the  railway 
company  is  operating  under  a  "fran- 
chise" granted  by  the  city  within 
the  meaning  of  that  term  as  used  in 
the  statute  concerning  the  qualifica- 
tions of  city  officers,  and  whether 
the  company  has  a  contract  with  the 
city. 

1.  A  statute  authorizing  declara- 
tory judgments  has  recently  been 
held  unconstitutional.  Anway  v. 
Grand  Rapids  R.  Ck).  211  Mich.  592, 
12  A.L.R.  26,  179  N.  W.  350.  The 
proceeding  in  which  the  decision 
was  rendered  was  not  based  upon  an 
actual  controversy.  The  members 
of  the  court  appear  to  have  agreed 
that  for  this  reason  it  could  not  be 
maintained.  A  majority  of  the  jusr 
tices,  however  (two  out  of  eight  dis- 
senting, and  another  limiting  his 
concurrence  to  the  result  reached), 
treated  the  proceeding  as  one  of  the 
kind  the  legislature  intended  to  au- 
thorize, but  held  the  statute  invalid 
because  the  power  to  make  a  declara- 
ation  of  rights  where  no  consequen- 
tial relief  can  be  had  is  not  judicial, 
and  cannot  be  conferred  upon 
courts. 

Whatever  may  have  beea  the  in- 
tention of  the  f  ramers  of  the  Michi- 
gan act  in  that  respect,  the  Kansas 
statute  is  exactly  limited  in  its 
operation  to  "cases  of  actual  con- 
troversy." Section  1.  The  decision 
of  the  Michigan  court  that  the  pro- 
ceeding there  under  consideration 
was  not  maintainable  and  should  be 
dismissed  appears  to  have  turned 
upon  the  fact  that  (as  in  Muskrat 
V.  United  States,  219  U.  S.  846,  55 
L.  ed.  246,  81  Sup.  Ct.  Rep.  250, 
upon  which  case  much  reliance  is 
placed)  no  actual  controversy  exist- 


ed between  opposing  parties.  The 
decision,  so  far  as  it  is  based  upon 
that  ground,  is  not  inconsistent  with 
the  validity  of  the  act  here  involved. 
In  the  majority  opinion  in  that  case, 
however,  views  were  expressed  that, 
if  accepted  as  sound,  would  be  fatal 
to  the  Kansas  statute. 

There  is  no  occasion  for  a  general 
discussion  here  of  declaratory  judg- 
ments— ^their  purpose,  the  needs 
that  give  rise  to  them,  the  extent  to 
which  they  have  been  employed,  and 
the  results  obtained.  These  matters 
have  been  fully  covered  by  recent 
contributions  to  legal  publications, 
most  important  among  which  may 
be  mentioned  those  of  Professor  Ed- 
son  R.  Sunderland  (16  Mich.  L.  Rev. 
69,  December,  1917)  and  Professor 
Edwin  M.  Borchard  (28  Yale  L.  J. 
1,  105,  November  and  December, 
1918).  The  authorities  bearing  on 
the  question  of  the  constitutionality 
of  such  statutes  have  likewise  been 
so  fuUy  collected  and  discussed  in 
the  majority  and  minority  opinions 
in  the  Michigan  case  as  to  dispense 
with  the  necessity  of  reviewing  them 
here.  See  also  note  in  12  A.L.R.  52, 
in  which  all  aspects  of  the  matter, 
including  the  constitutional  ques- 
tion, are  fully  discussed.  The  first 
and  sixth  sections  of  the  Kansas  act 
contain  its  vital  provisions, — those 
against  which  the  constitutional  ob- 
jections are  directed.     They  read: 

"In  cases  of  actual  controversy, 
courts  of  record  within  the  scope  of 
their  respective  jurisdictions  shall 
have  power  to  make  binding  adjudi- 
cations of  right,  whether  or  not  con- 
sequential relief  is,  or  at  the  time 
could  be,  claimed,  and  no  action  or 
proceeding  shall  be  open  to  objection 
on  the  ground  that  a  judgment  or 
order  merely  declaratory  of  right  is 
prayed  for.  Controversies  involving 
the  interpretation  of  deeds,  wills, 
other  instruments  of  writing,  stat- 
utes, municipal  ordinances,  and 
other  governmental  regulations,  may 
be  so  determined,  and  this  enumer- 
ation does  not  exclude  other  in- 
stances of  actual  antagonistic  asser- 
tion and  denial  of  right."  Laws 
1921,  chap.  168,  §  1. 
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dial;  its  purpose  is  to  afford  relief 
from  the  uncertainty  and  insecurity 
attendant  upon  controversies  over 
legal  rights,  without  requiring  one 
of  the  parties  interested  so  to  invade 
the  rights  asserted  by  the  other  as 
to  entitle  him  to  maintain  an  ordi-' 
nary  action  therefor;  and  it  is  to  be 
liberally  interpreted  and  adminis- 
tered, with  a  view  to  making  the 
courts  more  serviceable  to  the  peo- 
ple."   Laws  .1921,  chap.  168,  §  6. 

Against  the  validity  of  the  statute 
it  is  urged  that  the  occasion  for 
judicial  action  cannot  arise  until  a 
claim  is  made  that  an  actual  wrong 
has  been  done  or  is  immediately 
threatened,  and,  moreover  (what  is 
much  the  same  thing  stated  in  an- 
other way),  that  a  decision  cannot 
properly  be  classed  as  a  judgment, 
as  a  strictly  judicial  act,  unless,  be- 
sides determining  the  merits  of  the 
controversy  between  the  parties,  de- 
ciding which  is  right,  it  affords  (or 
denies)  some  additional  remedy, — 
in  other  words  "consequential  re- 
lief,"— and  therefore  that  power  to 
decide  a  controversy  in  the  absence 
of  the  conditions  indicated  is  not  ju- 
dicial and  cannot  be  conferred  upon 
courts  by  the  legislature.    This  view 

CoDstttniioaal         aPP^arS     tO     US     tO 

law— proviaion      be     unsound,     and 

for  declaratory       ^      y^      ^Jjg      reSUlt 

of  confusing  de- 
claratory judgments  with  advisory 
opinions  and  decisions  in  moot  cases, 
and  perhaps  also  of  an  Inclination  to 
treat  a  general  practice  that  has 
been  long  established  as  having  ac- 
quired the  force  of  a  constitutional 
guaranty.  A  mere  advisory  opinion 
upon  an  abstract  question  is  obvious- 
ly not  a  judgment  at  all,  since  there 
are  no  parties  to  be  bound,  and  the 
rights  of  no  one  are  directly  affected. 
The  situation  is  substantially  the 
same  where  opposing  parties  present 
a  moot  question, — one  the  decision 
of  which  can  have  no  practical  effect. 
Where  a  judgment  is  sought  of  such 
character  as  to  be  of  no  benefit  un- 
less accompanied  by  an  order  the 
carrying  out  of  which  is  impossible, 
the  futility  of  the  proceeding  is  a 


to  entertain  it,  whether  or  not  juris- 
diction to  do  so  exists.  But  some 
judgments  are  wholly  or  in  part  self- 
operative.  They  perform  a  valuable 
function  in  and  of  themselves.  It 
is  often  said  that  a  cause  of  action 
arises  only  upon  the  breach  of  a 
duty, — the  invasion  of  a  right.  This, 
however,  is  merely  the  announce- 
ment of  a  general  rule  of  practice 
subject  to  possible  exceptions  and  to 
legislative  change.  Actions  to  quiet 
title  and  to  construe  wills  are  recog- 
nized methods  of  invoking  judicial 
action  which  do  not  originate  in  the 
actual  commission  of  a  wrong  or  ter- 
minate in  a  judgment  inflicting  a 
penalty,  granting  compensation  or 
injunction,  or  otherwise  giving  "con- 
sequential relief;"  the  declaration  of 
rights  being  all  that  is  necessary  to 
fit  the  requirements  of  the  case.  The 
decree  in  an  action  to  quiet  title  is 
sometimes  so  drawn  as  to  order  the 
setting  aside  or  cancelation  of  a 
deed.  A  declaration  that  the  instru- 
ment is  void  and  without  effect 
amounts  to  the  same  thing.  The 
judg^nent  does  not  change  the  con- 
dition of  the  title,  but  simply  de- 
clares where  it  is  vested.  It  gives 
the  only  relief  that  is  necessary  to 
settle  the  controversy, — ^the  deter- 
mination of  the  ownership  of  the 
property.  Why  the  legislature  can- 
not authorize  similar  procedure  in 
like  situations  to  meet  like  needs  is 
not  apparent.  It  is  hardly  conceiv- 
able that  any  fundamental  principle 
of  our  government,  beyond  legisla- 
tive control,  prevents  two  dispu- 
tants, each  of  whom  sincerely  be- 
lieves in  the  rightfulness  of  his  own 
claim,  but  each  of  whom  wishes  to 
abide  by  the  law,  whatever  it  may 
be  determined  to  be,  from  obtaining 
an  adjudication  of  their  controversy 
in  the  courts  without  one  or  the 
other  first  doing  something  that  is 
illegal  (in  the  case  of  the  present 
defendant,  criminal)  if  he  is  mis- 
taken in  his  view  of  the  law. 

The  mere  judicial  determination 
that  one  party  to  litigation  is  right 
in  his  contentions  and  his  opponent 
wrong  accomplishes,   in   some   in- 


others  at  least  a  considerable  part 
of  It;  it  conclusively  and  finally  set- 
tles the  question  of  liability  between 
the  parties.  This  is  recognized  in 
various  expressions  of  the  courts 
and  text-wiiters,  of  which  the  fol- 
lowing are  illustrative: 

"But  in  general  the  office  of  a 
judgment  is  fully  performed  when 
it  declares  and  adjudicates  the 
existence  or  nonexistence  of  the  lia- 
bility sought  to  be  established ;  it  is 
not  concerned  with  the  means  of  en- 
forcing the  liability  declared."  23 
Cyc.  669. 

"The  first  and  most  obvious  con- 
sequence of  a  judgment  is  that  it 
establishes  an  incUsputable  obliga- 
tion, and  confers  upon  the  success- 
ful party  the  right  to  issue  execu- 
tion or  other  process  of  the  court 
for  its  enforcement.  But  this,  it 
must  be  repeated,  is  not  an  integral 
part  of  the  judgment.  The  judg- 
ment is  merely  the  affirmation  of  a 
liability.  The  right  to  use  the  proc- 
ess of  the  court  for  its  enforcement 
is  a  consequence  which  the  law  at- 
taches to  it.  .  .  .  The  judgment, 
after  performing  its  office  of  defelar- 
ing  the  existence  of  a  certain  liabil- 
ity, leaves  the  party  to  pursue  the 
remedies  which  the  law  provides." 
1  Black,  Judgm.  §  4. 

Where  the  plaintiff  asks  the  re- 
covery of  money,  and  his  claim  is 
held  to  be  unfounded,  the  defendant 
needs  no  injunction  against  its  fur- 
ther prosecution.  He  is  fully  pro- 
tected by  a  judgment  explicitly  or 
impliedly  declaring  it  to  be  invalid. 
The  maker  of  a  note  may  sue,  be- 
fore its  maturity,  to  have  it  canceled 
for  fraud;  a  judgment  declaring 
that  it  was  fraudulently  procured 
might  answer  the  same  purpose. 
In  such  an  action  the  rendition  of  a 
judgment  for  the  holder  declaring 
the  note  valid  would  be  an  unques- 
tioned exercise  of  judicial  power. 
It  would  seem  that,  if  the  holder, 
learning  of  a  claim  on  the  part  of 
the  maker  that  his  signature  was 
procured  by  fraud,  should  bring  an 
action  authorized  by  statute  to  have 
that  matter  determined,  a  decree  in 


ought  not  to  be  a  nullity  on  the 
ground  of  being  nonjudicial. 

Probably  the  strongest  statement 
of  the  view  against  merely  declara- 
tory judgments  is  to  be  found  in  an 
opinion  written  by  Chief  Justice 
Taney,  where,  in  arguing  the  inva- 
lidity of  an  act  of  Congress  author- 
izing an  appeal  to  the  Supreme 
Couit  from  a  decision  of  the  Feder- 
al court  of  claims,  he  said:  "The 
award  of  execution  is  a  part,  and  an 
essential  part,  of  every  judgment 
passed  by  a  court  exercising  judicial 
power.  It  is  no  judgment,  in  the 
legal  sense  of  the  term,  without  it 
Without  such  an  award  the  judg- 
ment would  be  inoperative  and  nu- 
gatory, leaving  the  aggrieved  party 
without  a  remedy.  It  would  be 
merely  .an  opinion,  which  would  re- 
main a  dead  letter,  and  without  any 
operation  upon  the  rights  of  the 
parties,  unless  Congress  should  at 
some  future  time  sanction  it,  and 
pass  a  law  authorizing  the  court  to 
carry  its  opinion  into  effect.  Such 
is  not  the  judicial  power  confided  to 
this  court,  in  the  exercise  of  its  ap- 
pellate jurisdiction;  yet  it  is  the 
whole  power  that  the  court  is  al- 
lowed to  exercise  under  this  act  of 
Congress."  Gordon  v.  United 
States,  appendix  to  117  U.  S.  697, 
702. 

This  opinion  was  not  that  of  the 
court,  nor  does  it  appear  to  express 
correctly  the  grounds  of  the  court's 
decision.  The  case  to  which  it  ap- 
plies was  first  submitted  in  Decem- 
ber, 1863,  and  was  reargued  at  the 
December  term,  1864,  when  it  was 
decided.  Gordon  v.  United  States, 
2  Wall.  561,  17  L.  ed.  921.  In  the 
meantime  Chief  Justice  Taney  had 
died,  and  the  copy  of  the  opinion 
from  which  the  puUication  in  the 
appendix  referred  to  was  made  was 
produced  years  afterwards  by  the 
son  of  his  executor.  The  actual 
grounds  of  the  decision  as  shown  by 
the  language  of  Chief  Justice  Waite 
in  announcing  it  (quoted  in  United 
States  V.  Jones,  119  U.  S.  477,  478, 
30  L.  ed.  440,  7  Sup.  Ct.  Rep.  283) 
seem  to  have  been  the  same  as  those 


upon  wmcn  united  states  v.  i<'er- 
reira,  13  How.  40,  14  L.  ed.  42,  was 
based ;  namely,  that  under  the  stat- 
ute as  it  then  existed  a  decision  of 
the  court  of  ckums  was  merely  ad- 
wiaixey,  was  not  intended  to  amount 
to  an  adjudication,  was  not  a  judi- 
cial act,  and  therefore  th«  provision 
undertaking:  to  allow  an  appeal  to  a 
court  therefrom  was  invalid.  The 
Jones  Case,  just  cited,  held  that 
(the  statute  having:  been  amended) 
an  appeal  to  the  Supreme  Court  of 
the  United  States  could  then  be 
g:iven  from  a  decision. of  the  court 
of  claims  allowing  a  demand  against 
the  government.  That  necessarily 
involved  a  ruling'  that  such  a  deci- 
sion may  be  a  judicial  act,  notwith- 
standing the  tribunal  rendering  it 
is  without  power  to  enforce  it,  be- 
cause no  money  can  be  drawn  from 
the  Federal  Treasury,  but  in  conse- 
quence of  appropriations  made  by 
law,  and  for  that  reason  a  court  can- 
not enforce  a  money  judgment 
against  the  govenmient.  "Hence 
the  party  who  gets  a  judgment 
must  wait  until  (Congress  makes  an 
appropriation  before  his  money  can 
be  had."  South  &  North  Ala.  R.  Co. 
V.  Alabama,  101  U.  S.  882, 885,  25  L. 
ed.  973,  974.  Congress  can  refuse 
to  pay  a  claim  which  has  been  ju- 
dicially determined  to  be  valid,  but 
this  is  a  very  different  thing  from 
having  the  power  to  set  aside  an 
award  against  the  government,  the 
reservation  of  which,  in  Congress 
or  any  other  legislative  or  executive 
body,  would,  under  the  Ferreira 
Case,  prevent  the  award  from  being 
final  unless  appealed  from,  and 
therefore  cause  it  to  be  nonjudicial. 
In  a  case  where  the  enforcement 
of  an  order  of  the  Interstate  Com- 
merce Commission  requiring  a  car* 
rier  to  cease  a  certain  practice  for 
two  years  from  a  stated  tinie  was 
enjoined,  an  appeal  from  the  injunc- 
tion was  decided  after  the  lapse  of 
that  period,  over  an  objection  that 
there  was  no  longer  anything  upon 
which  the  decision  could  operate, 
the  court  saying:  "In  the  case  at 
bar  the  order  of  the  Commission 
may,  to  some  extent  (the  exact  ex- 
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tent  It  IS  unnecessary-  to  deimejf,  be 
the  basis  of  further  proceedings. 
But  there  is  a  broader  considera- 
tion. The  questions  involved  in  the 
orders  of  the  Interstate  Commerce 
Commission  are  usually  continuing 
(as  are  manifestly  those  in  the  case 
at  bar),  and  their  consideration 
ought  not  to  be,  as  they  might  be, 
defeated  by  short-term  orders,  ca- 
pable of  repetition,  yet  evading  re- 
view, and  at  one  time  the  govern- 
ment, and  at  another  time  the 
carriers,  have  their  rights  deter- 
mined by  the  Commission  without 
a  chance  of  redress.  .  .  .  I|i 
Boise  City  Irrig.  &  Land  Oo.  v. 
Clark,  65  C.  C.  A.  399,  131  Fed.  415, 
the  period  for  which  a  municipal 
ordinance  fixed  a  water  rate  expired 
pending  the  litigation  as  to  its  legal- 
ity, and  it  was  contended  that  the 
case  had  beeoaie  moot.  The 'court 
replied:  'But  the  courts  have  enter- 
tained and  decided  such  cases  here- 
tofore, partly  because  the  rate,  once 
fixed,,  continues  in  force  until 
changed  as  provided  by  law,  and 
partly  because  of  the  necessity  or 
propriety  of  deciding  some  question 
of  law  presented  which  might  s^rve 
to  guide  the  municipal  body  when 
again  called  upon  to  act  in  the  mat* 
ter,'"  Southern  P.  Terminal  Co.  v. 
Interstate  Commerce  Commission, 
219  U.  S.  498,  515,  516,  55  L.  ed.  310, 
316,  81  Sup.  Ct.  Rep.  279,  283,  284. 
In  this  jurisdiction  the  question 
at  issue  may  be  regarded  as  having 
been  settled  in  State  v.  Allen,  107 
Kan.  407,  191  Pac.  476.  There  an 
appeal  on  the  part  of  the  state  in  a 
criminal  case  was  sustained,  which 
was  brought  to  determine  the  cor- 
rectness of  an  instruction  where  no 
verdict  had  been  reached;  the  jury 
having  been  discharged  upon  failure 
to  agree.  The  difficulty  resulting 
from  the  fact  that  no  specific  man- 
date for  the  doing  or  omission  of 
any  particular  act  could  accompany 
the  reversal  was  fully  appreciatwl 
and  considered,  but  was  held  not  to 
prevent  the  determination  of  the 
issue  presented.  The  bearing  .of 
that  case  is  not  avoided  by  the  fact 
that  the  stote  Constitution  (art.  3, 
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§  3)  gives  the  supreme  court  "such 
appellate  jurisdiction  as  may  be  pro- 
vided by  law,"  for  the  quoted  clause 
does  not  contonplate  its  exercise, 
upon  appeal,  of  any  but  judicial 
powers.  State  v.  Atchison,  T.  &  S. 
F.  R.  Co.  6  Kan.  600,  7  Am.  Rep. 
575. 

A  typical  situation  is  presented 
for  the  application  of  the  declarar 
tory  judgment  act.  There  is  a  pres- 
ent controversy  between  the  parties, 
the  defendant  claiming  the  right  to 
perform  the  duties  of  the  office  to 
which  he  has  been  elected,  and  the 
plaintiff  denying  that  right.  The 
controversy  is  actual,  not  moot; 
concrete,  not  abstract.  An  inter- 
pretation of  the  statute  concerning 
ineligibility  is  not  the  ultimate  ob- 
ject of  the  suit,  but  is  a  necessary 
step  in  determining  whether  the  de- 
fendant is  entitled*  to  act  as  city 
commissioner.  That  question,  un- 
der the  ordinary  procedure,  could 
only  be  judicially  decided  after  the 
defendant  had  assumed  the  duties 
of  the  office,  thereby  exposing  him- 
self to  punishment  by  both  fine  and 
imprisonment.  Even  if  injunction 
would  lie  to  prevent  his  acceptance 
of  the  office,  such  relief  would  be  un- 
necessary. In  the  remote  contin- 
gency of  his  desiring  to  occupy  the 
office  after  his  ineligibility  had  been 
determined,  the  statutory  penalty 
would  exercise  a  sufficient  restrain- 
ing influence.  The  decision  when 
announced  is  not  merely  advisory. 
It  is  a  final  adjudication  having  the 
binding  force  of  any  other  judg- 
ment. If,  after  its  being  adjudged 
that  the  defendant  is  disqualified, 
he  should  undertake  to  hold  the 
office,  and  the  state  should  bring  a 
proceeding  to  oust  him,  the  only 
matter  open  to  inquiry  would  be 
whether  he  was  actually  holding  it; 
he  could  not  be  heard  to  raise  any 
issue  of  either  law  or  fact  going  to 
the  question  of  his  eligibility,  and 
this  results  from  the  principle  of  res 
judicata,  and  not  from  that  of  stare 
decisis. 

2.  The  statute  which  the  plaintiff 
regards  as  rendering  the  defendant 
ineligible  reads  as  follows:   "No  of- 


ficer, employee,  agent  or  servant  or 
stockholder  in  any  corporation,  firm, 
company  or  person  holding  or  oper- 
ating under  any  franchise  granted 
by  such  city,  including  street  and 
other  railways,  telephone  compa- 
nies, electric  light  companies  or  gas 
companies,  or  having  any  contract 
with  such  city,  shall  hold  any  city 
office;  and  no  officer  or  employee  of 
such  city  shall  accept  or  hold  any 
office  in  or  employment  by  such  cor- 
poration, fbm,  company  or  person 
seeking  to  acquire  any  such  contract 
or  franchise ;  and  any  person  violat- 
ing any  of  the  provisions  of  this  sec- 
tion shall  thereby  vacate  his  office 
and  be  fined  not  less  than  five  hun- 
dred dollars  nor  more  than  one 
thousand  dollars,  and  imprisoned  in 
the  county  jail  not  less  than  six 
months  nor  more  than  one  year." 
Gen.  Stat.  1915,  §  1556. 

The  Missouri  Pacific  Railroad 
Company  uses  certun  streets  and 
alleys  in  Wichita  under  ordinances 
granting  it  the  right  to  occupy  them 
with  its  tracks  on  condition  of  its 
conforming  to  certain  requirements. 
The  defendant  is  employed  by  the 
company  as  a  boiler  maker.  He  con- 
tends that  the  rights  acquired  by 
the  company  under  the  ordinances 
referred  to  are  not  "franchises" 
within  the  meaning  of  the  term  as 
used  in  the  statute,  and  that  the  re- 
lations between  the  city  and  the 
company  with  respect  thereto  are 
not  contractual. 

It  is  said  that  legislative  disquali- 
fications to  hold  office  are  strictly 
construed  against  the  claim  of  in- 
elegibility.  29  Cyc.  1380,  1381. 
Whether  that  be  true  otherwise 
than  where  the  statute  is  penal  or 
adds  to  requirements  a£  the  Consti- 
tution need  not  be  determined.  The 
primary  rule  of  construction  is  to 
ascertain  and  give  effect  to  the  real 
purpose  of  the  legislature,  and  that 
will  prove  sufficient  here. 

The  word  "franchise"  is  often 
used  in  such  sense  as  not  to  include 
the  grant  by  a  city  to  a  railway 
company  of  a  right  of  way  over  its 
streets.  McPhee  &  McG.  Co.  v. 
Union  P.  R.  Co.  87  C.  C.  A.  619, 168 
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held  that  "franchise"  in  the  quo 
warranto  statute  is  to  be  interpret- 
ed as  covering  a  right  of  that  diar- 
acter  acquired  in  that  manner. 
Olathe  V.  Missouri  &  K.  Interurban 
R.  Co.  78  Kan.  193,  96  Pac.  42.  Thp 
statute  now  under  consideration  re- 
fers explicitly  to  franchises  granted 
by  a  city  to  railway  corporations. 
The  rights  ordinarily  given  by  a 
city  to  such  companies  are  of  the 
kind  granted  by  the  ordinances  here 
involved.  And,  inasmuch  as  the 
term  "franchise"  is  a  proper  one  by 
which  to  describe  them,  the  fair 
conclusion  is  that  they  are  the  sort 
of  rights  the  legislature  had  in  mind 
when  it  used  the  word. 

The  defendant  also  argues  that,  if 
the    rights   granted    by   the   ordi- 
nances referred  to  are  regarded  as 
franchises,  they  are  void  because^  of 
the  provision  of  the  statute  limiting 
the  duration  of  franchise  granted 
by  the  city  to  twenty  years,  and 
making  other  requirements  which 
have  not  been  met.   Gen.  Stat.  1915, 
§    1661,   subd.   2.     The  limitation 
appears    to    apply    to    contracts, 
grants,   rights,    and   privileges   as 
well    as   franchises.     The   statute, 
however,  contains  a  provision  ex- 
pressly excepting  from  its  operation 
grants  of  "sidetrack  or  switch  priv- 
ileges to  railway  companies  for  the 
purpose  of  reaching  and  affording 
railway    connections    and    switch 
privileges  to  the  owners  or  users  of 
any  industrial  plants."    Id.  ,subd.  7. 
Several  of  the  ordinances  in  ques- 
tion contain  express  recitals  show- 
ing that  their  grants  are  of  that 
character,  and  in  others  that  infer- 
ence may  reasonably  be  drawn. 

Most  of  the  ordinances  by  their 
terms  required  an  acceptance  by  the 
railway  company  before  becoming 
effective.  The  defendant,  however, 
argues  that  no  contract  resulted,  be- 
cause no  obligations  were  imposed 
on  the  company  and  there  was  a 
want  of  mutuality.  Provisions  to 
the  following  effect  are  made  in  one 
or  more  of  the  ordinances:  Under 
certain  conditions  the  railway  com- 


pany la  lo  pavt;  me  rigni  oi  way  in 
accordance  with  plans  made  by  the 
city  engineer;  the  company  is  to 
furnish  such  protection  to  the  trav- 
eling public  as  the  board  of  commis- 
sioners shall  from  time  to  time 
direct;  the  company  is  to  maintain 
a  driveway  for  the  traveling  public 
and  a  cement  sidewalk  by  the  side 
of  a  certain  track  or  spur;  the  com- 
pany is  to  hold  the  city  harmless 
from  claims  for  damages  occasioned 
by  its  occupancy  of  the  street;  the 
city  may  compel  the  observance  of 
the  conditions  laid  down  at  any  time 
it  may  elect.  Some  of  the  provi- 
sions relating  to  the  conduct  of  the 
railway  company  may  be  mere  ex- 
pressions of  legal  obligations  that 
would  in  any  event  be  implied.  But 
others  are  quite  clearly  contractual. 

The  defendant's  disqualification 
results  from  the 
plain  and  unambig-  ^SMu^tiom- 
uous  language  of  ^^}"^**  "' 
the  statute.  It  is 
also  as  clearly  within  the  purpose 
and  spirit  of  the  act.  The  legisla- 
ture obviously  proceeded  upon  the 
assumption  that  a  corporation  hold- 
ing a  franchise  from  or  contract 
with  the  city  was  likely,  by  reason 
thereof,  to  be  drawn  into  contro- 
versy with  it,  and  that  a  city  officer 
who  was  required  to  take  some  ac- 
tion in  relation  to  the  matter,  if  he 
were  an  employee  of  the  company 
in  any  capacity,  might  be  influenced 
in  his  conduct  by  that  circumstance. 
The  provisions  of  the  ordinances  de- 
scribed are  of  such  character  that  a 
dispute  might  readily  arise  out  of 
conflicting  interests,  and  the  connec- 
tion of  a  member  of  the  commission 
with  the  company  might  prove  an 
embarrassment.  Whether  that 
probability  is  strong  enough  to  ren- 
der it  expedient  to  make  such  rela- 
tionship an  absolute  disqualification 
is,  of  course,  a  matter  for  the  legis- 
lature to  determine. 

For  the  reasons  stated,  the  judg- 
ment of  the  court  has  been  ren- 
dered, declaring  the  defendant  dis- 
qualified to  hold  the  office  of  city 
commissioner. 
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ANNOTATION. 
Declaration  of  rights  or  declaratory  judgment. 


I.  In  general,  1124.  , 

II.  Distinction  between  declaratory 
orders  or  judgments  and  judgments 
giving  consequential  relief,  1124. 

III,  Declaratory  orders  or  judgments: 

a.  In  general,  1124. 

b.  Constitutionality  of  statutes  per- 

mitting declaratory  judg- 
ments : 

1.  In  general,  1124. 

2.  As  affected  by  question  of 

exercise  of  judicial   func- 
tion, 1125. 
[tin    later   ieoMont    herein.] 

IV.  Under  English  and  colonial  practice 

acts  and  orders: 

a.  In  general,  1126. 

b.  Relief    as    being    discretionary, 

1127. 

c.  Necessity  of  bona   fide   contro- 

versy  as   to   which   judgment 
will  be  res  judicata,  1127. 
V.  Illustrative  cases: 

a.  In  general,  1130. 

b.  Matters  relating  to  estates  and 

trusts: 

1.  Management  of,  1130. 

2.  Distribution,  1130. 


This  annotation  supplements  an 
annotation  on  the  same  subject,  re- 
ported in  12  A.L.R.  52. 

I.  In  general. 
See  12  A.L.R.  53. 

//.  JHatinction  heticeen  declaratory 
orders  or  iudgments  and  judgments 
giving  consequential  relief. 

See  12  A.L.R.  53. 
If/.  Declaratory  orders  or  judgments. 

a.  In  general. 

See  12  A.L.R.  56. 

b.  ConatitutionaUttf  of  statutes  permU' 
ting  dedarcUory  judgments. 

1.  In  general. 

(Supplementing  annotation  in  12 
A.L.R.  57.) 

As  appears  in  the  note  in  12  AX.R. 
52,  the  right  of  the  lawmaking  pow- 
er to  impose  upon  or  vest  in  courts 


V. — continued. 

Ci  Construction  and  validity  of  in- 
struments : 

1.  Wills,  1130. 

2.  Contracts,   1131. 

8.  Leases;  landlord  and  tenant 

generally,  1131. 
4.  Insurance  policies,  1131. 
6.  Bill  of  sale,  1182. 

[^'0    later    decitioiu    herein.] 

6.  Mortgages     and     deeds     of 

trust,  1132. 

7.  Assignments,  1132. 

d.  Construction     and     validity     of 

statutes,  1132. 

e.  Title  to  real  and  personal  prop- 

erty, 1138. 
ee.  Vendor  and  purchaser,  1134. 

f.  Life  tenants,  1134. 

ISo .  later  ieci»i(ni$   herein.} 

g.  Husband  and  wife,  1135. 
h.  Legitimacy,  1135. 

[Sr'o   later  deciHone  herein.] 

i.  Employer  and  employee,  1135. 
ii.  Attorn^  and  client,  1135. 
j.  Private  associations  and  corpo- 
rations, 1135. 
k.  Public  authorities,  1136. 
I.  Easements,  1136. 
m.  Taxation,  1187. 
n.  Miscellaneous,  1187. 

the  authority  to  make  judgments 
merely  declaratory  of  the  rights  of 
litigants,  without  giving  any  conse- 
quential relief,  has  been  questioned. 
And  in  Anway  v.  Grand  Rapids  R.  Co. 
reported  in  12  A.L.R.  26,  the  power 
of  the  legislature  in  this  regard  is 
denied.  In  this  respect,  the  opinion  of 
the  majority  of  the  court  going  fur- 
ther than  was  required  by  tiie  actual 
question  presented.  Additional  light 
is  thrown  upon  the  question  by  the 
case  of  State  ex  bel.  Hopkins  v. 
Gbove  (reported  herewith)  ante,  1116. 
which  sustains  the  constitutionality 
of  a  statute,  not  materially  different 
from  the  one  involved  in  the  Anway 
Case,  unless  it  is  that  the  Kansas  stat- 
ute provides  for  declaratory  judg- 
ments in  actual  controversies,  while 
by  the  Michigan  statute  such  judg- 
ments are  in  effect  authorized  in  ac- 
tions or  proceedings. 
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8.  Am  affected  6y  queaHon  of  exerotaeof 
judMal  function. 

No  later  '  decisions  herein.  For 
earlier  cases,  see  12  A.L.R.  68. 

tv.  Vnder  SngUsh  and   colonial  prae- 
Moe  acta  and  orders, 

a.  In  general. 
(Supplementing    annotation    in    12 
A.L.R.  66.) 

It  is  apparently  settled  under  the 
English,  practice  acts  and  orders  that 
the  right  of  the  courts  to  make  de- 
claratory judgments  is  not  dependent 
upon  any  right  in  the  parties  to  the 
litigation  to  consequential  relief. 

In  Simmonds  v.  Newport  Abercam 
Black  Vein  Steam  Coal  Co.  (1921)  124 
L.  T.  N.  S.  (Eng.)  657,  in  discussing 
the  question  of  jurisdiction  under 
order  XXV.  rule  6,  to  make  a  declara- 
tion as  to  the  duty  of  the  employer  of 
a  minor  to  make  a  statement  of  the 
manner  in  which  his  wages  are  made 
up,  in  compliance  with'  an  act  requir- 
ing employers  to  make  such  statement, 
the  court  said:  It  is  "argued  that 
there  was  no  jurisdiction  under  order 
XXV.  rule  6,  to  make  the  declaration 
claimed,  because,  as  he  said,  the  court 
cannot  grant  relief  in  the  matter  in 
dispute  between  the  parties.  The 
words  of  the  rule  are:  'No  action  or 
proceeding  shall  be  open  to  objection, 
on  the  ground  that  a  merely  declara- 
tory judgment  or  order  is  sought 
thereby,  and  the  court  may  make  bind- 
ing declarations  of  right  whether  any 
consequential  relief  is  or  could  be 
claimed,  or  not.'  I  do  not  follow  the 
argument  that  the  court  cannot  grant 
relief  in  the  matter  in  dispute,  unless 
it  means  that  the  appellants  do  not 
propose  to  act  upon  any  declaration 
made  in  favor  of  the  respondent;  but 
surely  a  declaration  by  the  High  Court 
of  Justice  of  a  plaintiff's  rights  in  a 
dispute  between  him  and  his  employer 
is  of  itself  a  granting  of  relief  at 
least  as  great  as  a  conyiction  of  the 
employer  in  a  court  of  summary  juris- 
diction. With  regard  to  the  jurisdic- 
tion of  the  High  Court,  in  Guaranty 
Trust  Co.  ▼.  Hannay  [1915]  2  K.  B. 
(Eng.)  562, 12  A.L.R.  1,  113  L.  T.  N.  S. 
,98,  [1915]  W.  N.  181,  84  L.  J.  K.  B. 
N.  S.  1466,  there  is  a  passage  in  the 


judgment  of  the  present  master  of  the 
rolls,  then  Pickford,  L.  J.,  which  has 
already  been  mentioned.  There  is  also 
a  passage,  in  my  judgment,  which 
seems  appropriate,  and  I  therefore 
repeat  it.  After  saying  that,  in  my 
opinion,  it  is  open  to  the  court  to 
grant  a  declaration  in  any  case  in 
which  the  person  claiming  the  declara- 
tion can  be  said  to  be  seeking  relief, 
I  went  on:  'What  is  meant  by  this 
word  "relief"?  When  once  it  is  estab- 
lished, as  I  think  it  is  established,  that 
relief  is  not  confined  to  relief  in  ire- 
speet  of  a  cause  of  action,  it  seems  to 
follow  that  the  word  itself  must  be 
given  its  fullest  meaning.  There  is, 
however,  one  limitation  which  must 
always  be  attached  to  it,  that  is  to 
say,  the  relief  claimed  must  be  some- 
thing which  it  would  not  be  unlawful 
or  unconstitutional  or  inequitable  for 
the  court  to  grant,  or  contrary  to  the 
accepted  principles  upon  which  'the 
court  exercises  its  jurisdiction.  Sub- 
ject to  this  limitation  I  see  nothing 
to  fetter  the  discretion  of  the  court 
in  exercising  a  jurisdiction  under  the 
rule  to  grant  relief;  and  having  re- 
gard to  general  business  convenience 
and  the  importance  of  adapting  the 
machinery  of  the  courts  to  the  needs 
of  suitors,  I  think  the  rule  should  re- 
ceive as  liberal  a  construction  as  pos- 
sible.' It  is  said  that  in  Thomas  v. 
Moore  [1918]  1  K.  B.  (Eng.)  567,  118 
L.  T.  N.  S.  298,  87  L.  J.  K.  B.  N.  S.  577, 
Pickford,  L.  J.,  went  back  from  what 
he  had  said  in  the  former  case.  In 
Thomas  v.  Moore  (Eng.)  supra,  he 
said:  'I  have  never  heard  of  a  dec- 
laration that  a  defendant  is  doing 
wrong,  unless  it  is  followed  by  a  state- 
ment that  either  damage  has  accrued 
or  is  likely  to  accrue,  and  that  the 
defendant  threatens  to  continue  his 
wrongful  act  against  the  plaintiff.' 
Those  words  were  very  applicable  to 
the  facts  in  that  case,  but  the  lord 
justice  did  not  intend  to  go  back  on 
anything  that  had  been  said  in  Guar- 
anty Trust  Co.  V.  Hannay  (Eng.) 
supra,  a  case  which  has  been  lately 
approved  in  this  court  in  Barwick  v. 
Soatheastem  &  C.  R.  Co.  [1921]  1  K. 
B.  (Eng.)  187,  124  L.  T.  N.  S.  71, 
[1920]  W.  N.  333,  90  L.  J.  K,  B.  N.  S. 
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377,  85  J.  P.  65,  18  L.  G.  B.  767.    In 

my  opinion  the  court  has  jurisdiction 
to  make  the  declaration,  and  Bray,  J., 
exercised  a  wise  discretion  in  granting 
It." 

In  the  same  case  Atkin,  L.  J.,  said: 
"Afl  to  the, form  of  action,  I  have  no 
hesitation  in  saying  that  this  is  pre> 
cisely  the  kind  of  case  in  which  the 
court  has  power  to  grant  relief  by  way 
of  declaratory  judgment,  and  I  should 
be  very  sorry  to  cut  down  a  jurisdic- 
tion which  is  a  most  valuable  addition 
to  -  the  existing  powers  of  the  court. 
.  .  .  The  court  has  power  to  make 
a  declaration  whenever  it  is  just  and 
convenient;  and  if  it  is  just  and  con- 
venient, as  I  think  it  is  in  this  case, 
the  plaintiff  should  not  be  driven  to 
take  a  course  which  does  not  secure 
the  performance  of  this  right  or  the 
remedy  for  the  breach  of  it,  but  mere- 
ly leads  to  the  possible  conviction  of 
the  appellants  for  an  offense  before 
a  court  of  summary  jurisdiction." 

In  Ex  parte  Malone  (1921)  124  L. 
T.  N.  S.  (Eng.)  217,  Darling,  J.,  said: 
"There  is  a  very  great  difference  be- 
tween the  position  of  the  High  Court 
and  the  position  of  a  county  court.  In 
the  High  Court  the  plaintiff  may  ask 
for  an  injunction  or  a  declaration 
simpliciter,  not  coupled  with  anything 
else,  and  it  may  be  a  declaration  which 
is  perfectly  useless  at  the  time  when 
it  is  given,  but  which  may  be  valuable 
in  the  future.  The  jurisdiction  of  a 
county  court  is  very  different  in  this 
regard  from  that  of  the  High  Court. 
The  county  court,  by  reason  of  §  66  of 
the  County  Courts  Act  1888,  is  not  at 
all  upon  the  same  plane  as  the  High 
Court.  In  the  county  court  the  juris- 
diction is  confined  to  personal  actions, 
where  the  debt,  demand,  or  damage 
'claimed'  is  not  more  than  £100.  If 
the  only  possible  claim  is  for  an  in- 
junction or  a  declaration  simpliciter, 
it  cannot  be  entertained  by  the  county 
court.  It  must  be  coupled  with  a 
right  to  make  Another  claim  which  is 
within  the  jurisdiction  of  the  county 
court.  Now,  it  is  said  that  in  the  pres- 
ent case  the  plaintiff's  claim  for  an 
injunction  and  a  declaration  was  not 
coupled  with  the  right  to  make  any 
other  claim  at  all,  although  a  claim 


for  an  injunetion  or  a  declaration 
must  be  coupled  with  something  that 
comes  within  the  words  'debt,  demand, 
or  damage  claimed.'  What  is  claimed 
must  be  something  that  can  be  legally 
claimed.  It  would  not  be  enough  to 
claim  that  which  the  court  could  not 
possibly  grant.  In  the  course  of  the 
argument  my  brother  Avory  put  the 
case  of  a  claim  for  damages  for  non- 
repair of  a  highway.  Or,  again,  a 
plaintiff  might  sue  a  defendant  for 
£100,  on  the  ground  that  the  defend- 
ant was  a  rich  man,  but  the  plaintiff 
was  a  poor  man,  and  might  ask  for  a 
declaration  that  the  defendant  owed 
him  this  sum  of  £100.  That  would  be 
a  'claim,'  but  it  could  not  possibly  be 
good  in  law,  and  my  difficulty  is  to 
see  how  the  claim  ultimately  made  by 
the  plaintiff  in  the  present  case  could 
be  good  in  law." 

In  Rex  v.  Cheshire  County  Ct.  Judge 
(1921)  90  L.  J.  K.  B.  N.  S.  (Eng.)  772, 
Lord  Sterndale;/M.  R.,  in  considering 
the  question  whether  the  county  court 
had  jurisdiction  to  make  a  declaration, 
said:  "The  jurisdiction  of  the  county 
court  is  derived  from  the  County 
Courts  Act  of  1888,  §  66,  and  the  Act 
of  1903.  .  .  .  Therefore,  t^e  juris- 
diction, 80  far  as  this  case  is  con- 
cerned, is  limited  to  a  personal  action 
where  the  debt,  demand,  or  damage 
claimed  is  not  more  than  £100.  Then, 
by  the  Supreme  Court  of  Judicature 
Act  1873,  §  89,  it  is  provided  [that 
every  inferior  court  which  now  has  or 
which  may,  after  the  passing  of  this 
act,  have  jurisdiction  in  equity  or  at 
law  and  in  equity  and  in  admiralty 
respectively,  shall,  as  regards  all 
causes  of  action  within  its  jurisdic- 
tion for  the  time  being,  have  power 
to  grant,  and  shall  grant  in  any  pro- 
ceeding before  such  court,  such  re- 
lief, redress,  or  remedy,  or  combina- 
tion of  remedies,  either  absolute  or 
conditional,  and  shall  in>  every  such 
proceeding  give  such  and  the  like 
effect  to  every  ground  of  defense  or 
counterclaim  equitable  or  legal  .  .  . 
in  as  full  and  ample  a  manner  as 
might  and  ought  to  be  done  in  the 
like  case  by  the  High  Court  of  Jus- 
tice]. So  that  the  powers  conferred 
by  that  section  of  the  Judicature  Act 
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so  far  as  they  give  the  right  to  grant 
injunctions  or  to  maike  declarations, 
they  are  injunctions  or  declarations 
in  aid  of  the  relief  which  the  county 
court  has  power  to  give.  That  is,  I 
think,  important  to  notice  for  this 
reason ;  what  was  claimed  in  this  case 
was  a  declaration.  Now,  unless  §  89 
of  the  Judicature  Act  187S  gives  a 
power  to  make  declarations,  there  is 
no  power  in  the  county  court  to  make 
declarations  as  part  of  its  jurisdiction. 
There  is,  as  is  well  known  in  the  High 
Court,  now  a  power  under  order  XXV. 
rule  5,  by  which  declarations  of  rights 
may  be  made,  although  no  consequen-. 
tial  relief  is  claimed  or  can  be  given. 
That  jurisdiction,  in  my  opinion,  was 
clearly  established  in  the  High  Court 
by  Dyson  v.  Atty.  Gen.  [1912]  1  Ch. 
(Eng.)  158,  81  L.  J.  K.  B.  N.  S.  217, 
105  L.  T.  N.  S.  753,  28  Times  L.  R.  72, 
Burghes  V.  Atty.  Gen.  [1912]  1  Ch. 
(Eng.)  178,  81  L.  J.  Ch.  N.  S.  105, 
105  L.  T.  N.  S.  758,  28  Times  L.  B.  72, 
and  Guaranty  Trust  Co.  v.  Hannay. 
But  that  order  and  that  power  have 
nothing  whatever  to  do  with  the 
county  court." 

In  Fisher  v.  Albert  (1921)  50  Ont 
L.  Rep.  68,  a  declaration  was  sought 
to  the  effect  that  a  location  ticket  to 
lands  in  an  Indian  Reseirve  was  se- 
cured through  fraud  and  misrepre- 
sentation. It  was  objected  that  de- 
claratory relief  could  not  be  given,  as 
such  relief  under  the  circumstances 
was  beyond  the  jurisdiction  of  the 
court,  since  it  could  make  no  binding 
declaration  of  right  in  the  matter,  and 
upon  this  ground  it  was  moved  to  dis- 
miss the  proceeding;  this  motion, 
however,  was  denied  on  the  ground 
that  it  did  not  clearly  appear  that  a 
binding  declaration  of  right  might 
not  be  made  in  the  case,  and  hence 
the  proceeding  should  not  be  summar- 
ily dismissed  without  a  trial  in  the 
ordinary  way. 

h.  Belief  aa  'being  discretionary. 

(Supplementing  annotation  in  12 
A.L.R.  66.) 

It  is  also  well  settled  that  relief  by 
declaration  of  right  or  declaratory 
judgments  is  discretionary  with  the 
courts,  and  the  power  of  the  court  in 


tion. 

Propriety  of  declarations  apart  from 
consequential  relief  received  the  con- 
sideration of  the  court  in  Russian 
CouHERCiAL  &  I.  Bank  v. .British 
Bank  (reported  herewith)  ante,  1101. 
Upon  this  point  Finlay  expressed  the 
opinion  that  the  power  to  issue  declara- 
tions was  very  wide,  and  it  is  obvious 
that  it  should  be  exercised  with  the  ut- 
most caution.  Lord  Dunedin,  upon  the 
same  point  considered  in  connection 
with  the  merits  of  the  case,  as  being  an 
application  for  a  declaration  as  to 
whether  a  loan  was  payable  in  English 
pounds  or  Russian  rubles,  remarked: 
"Applying  this  rule  to  the  present  case, 
this  is  in  no  sense  a  theoretical  ques- 
tion. Moreover  it  is  obvious  that  it  is 
a  matter  of  real  importance  to  the  ap- 
pellants, as  guiding  their  rule  of  con- 
duct, to  know  whether  the  loan  is  truly 
a  ruble  loan  or  a  sterling  loan."  He 
further  remarked  that  unless  declara- 
tions are  to  be  robbed  of  much  of  their 
real  value  this  is  a  case  in  which  a 
declaration  ought  to  be  given. 

In  lius  case,  upon  the  same  point, 
Lord  Sumner  remarked  that  for  many 
years  there  "has  been  an  accepted 
practice  in  cases  in  the  commercial 
list  to  hear  and  determine  claims  for 
a  declaration  of  right  when  a  real,  and 
not  a  fictitious  or  academic,  question, 
is  involved  and  is  in  being  between 
two  parties,  in  order  that  they  may 
know  what  business  course  to  take, 
without  having  to  run  the  risk  of  act- 
ing and  finding  themselves  liable  .in 
damages  when  at  last  the  matter  is 
brought  before  the  court."  Lord 
Wrenbury  remarked  that  the  discre- 
tion of  the  court  to  make  a  declaration 
is  to  be  most  carefully  and  jealously 
exercised. 

«.  Neees^ty  of  bona  fide  oontroveny  aa 

to     \ohich     judgment     win     be     re* 

iudicata, 

(Supplementing  annotation  in  12 
A.L.R.  67.) 

It  is  to  be  noted  that  the  rule  is 
stated  in  Russian  Commercial  &  I. 
Bank  v.  British  Bank  (reported 
herewith)  ante,  1101,  that  the  rule  in 
Scotland,  where  the  action  of  declar- 
ator  has    existed    for    hundreds    of 
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years,  is  that  the  question  must  be  a 
real,  and  not  a  theoretical,  question; 
the  person  raising  it  must  have  a  real 
interest  to  raise  it;  he  must  be  able 
to  secure  the  proper  contradicter,  that 
is  to  say,  someone  presently  existing 
who  has  a  true  interest  to  oppose  the 
declaration  sought. 

In  Barwick  v.  Southeastern  &  C.  R. 
Co.  [1921]  1  K.  B.  (Eng.)  187,  124  L. 
T.  N.  S.  71,  [1920]  W.  N.  333,  90  L.  J. 
K.  B.  N.  S.  877,  85  J.  P.  65,  18  L.  G. 
R.  767,  also  referred  to  in  the  note  in 
12  A.LJI.  at  page  89, — ^the  question  is 
discussed  as  to  declaratory  judgments. 
Darling,  J.,  in  the  court  below,  re- 
ported in  connection  with  the  opinion 
of  the  court  of  appeal  in  124  L.  T.  N. 
S.  71,  after  quoting  from  Guaranty 
Trust  Co.  V.  Hannay,  reported  in  12 
A.L.R.  p.  1,  said :  "Here  it  is  impos- 
sible to  say  that  the  plaintiffs  are  not 
very  much  interested  in  the  subject- 
matter  of  the  declarations  which 
they  ask."  And  it  is  assumed  that 
there  was  no  cause  of  action,  but  that 
the  effect  of  the  rule  authorizing 
(Order  XXV.  r.  5),  still  is  that  there 
remains  a  general  power  of  court  to 
make  the  declarations.  Continuing, 
he  said:  "The  question  then  arises. 
What  is  the  limit?  Pickford,  L.  J., 
says  that  a  declaration  may  be  made 
at  the  instance  of  any  party  who  is  in- 
terested in  the  subject-matter  of  the 
declaration.  Here,  to  my  mind,  it  is 
impossible  to  say  that  the  plaintiffs 
are  not  very  much  interested,  indeed, 
in  the  subject-matter  of  the  declara- 
tion which  they  ask.  Then,  what 
limit  does  the  lord  justice  say  should 
exclude  any  person?  The  only  limit, 
as  the  lord  justice  says,  is  that  the 
rule  does  not  extend  to  enable  any 
stranger  to  the  transaction  to  go  and 
ask  the  court  to  express  its  opinion 
in  order  to  help  him  in  other  trans- 
actions. I  have  to  see  whether  the 
plaintiffs  are  strangers,  who  only 
want  to  get  the  opinion  of  the  court 
for  their  assistance  in  other  transac- 
tions. I  come  to  the  conclusion  that 
what  they  want  is  to  get  the  opinion 
of  the  court  to  decide  this  very  ques- 
tion of  whether  the  defendant  com- 
panies are  liable  to  be  assessed  be- 
cause they  occupy  land  within   the 


parish  of  Dover;  that  is  the  only 
point.  Even  if  they  do  occupy  land 
within  the  parish  of  Dover,  it  would 
still  be  open  to  them  to  say,  'We  have 
not  the  beneficial  occupation  of  the 
land,'  and  they  might  still  escape  pay- 
ment of  the  rate;  but  it  seems  to  me 
that  this  is  a  question  which  does  af- 
fect the  plaintiffs  and  the  defendants. 
Are  they  strangers?  It  is  obvious  that 
what  the  plaintiffs  want  decided  af- 
fects very  much  what  is  in  dispute 
between  them  and  the  railway  com- 
panies; it  is,  therefore,  not  another 
matter  as  to  which  they  want  the  de- 
cision. They  are  not  strangers.  It  is 
not  necessary  for  me  to  go  through  the 
correspondence.  It  has  been  read,  and 
t  need  not  read  it  again.  The  letters 
which  especially  influence  me  in  com- 
ing to  the  conclusion  that  these  par- 
ties are  not  strangers,  that  they  are 
really,  both  of  them,  interested  in  get- 
ting the  question  decided,  are  the  let- 
ters. .  .  .  Having  regard  to  these 
letters,  I  come  to  the  conclusion  that 
the  plaintiffs  here  are  not  strangers; 
that  they  do  want  the  question  de- 
cided, which  is  really  a  burning  ques- 
tion between  them  and  the  defend- 
ant." In  the  court  of  appeal.  Lord 
Reading,  Ch.  J.,  referring  to  the  Guar- 
anty Trust  Co.  v.  Hannay,  reported  in 
12  A.L.R.  page  1,  said:  "I  think  the 
plaintiffs  were  interested  in  the  sub- 
ject-matter, as  were  also  the  defend- 
ants. I  find  no  authority  which  would 
preclude  the  court  from  making  the 
declaration.  Indeed,  in  both  decisions 
relied  upon,  I  find  support  for  the 
proposition  that  in  an  exceptional 
case  where  it  is  reasonably  necessary 
for  the  purpose  of  doing  justice,  and 
where  the  declaration  is  sought  by  a 
party  who  is  interested  in  the  sub- 
ject-matter of  the  litigation,  the  court 
could  and  should  make  the  order. 
This  is  an  exceptional  case  which  has 
arisen  during  and  in  consequence  of 
the  exceptional  conditions  caused  by 
the  war,  and  I  think  the  High  Court 
ought,  so  far  as  it  can  consistently 
with  the  authorities,  to  pronounce  a 
decision  which  will  set  at  rest  a  con- 
troversy arising  in  consequence  of  the 
government  occupation  of  the  rail- 
ways, and  should  not  unduly  limit  the 
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operanon  oi  iniB  vaiuaoie  pair  oi  onr 
procedure." 

However,  in  Gray  ▼.  Spyer  [1921] 
2  Ch.  (Etig.)  549,  although  relief  by 
way  of  declaration   was   given,   the 
practice  of  seeking  relief  where  there 
is  only  an  abstract  question  involved 
was     criticized.      Upon     this     point 
Younger,  L.  J.,  said :    "While  this  ac- 
tion has  shown  that  even  to-day  the 
legal  system  may  still  be  a  very  at- 
tractive champion  for  a  litigant  if  the 
equitable  system  is  not  in  terms  called 
out  to  confound  it,'  it  has  also  shown 
that  neither  system  is  in  fact  niobi> 
lized  for  such  a  fray  by  a  mere  prayer 
for  a  declaration,  not  followed  by  a 
claim   for   appropriate  consequential 
relief.    That  is  certainly  so  with  ref- 
erence to  the  declarations  sought  for 
by  the  plaintiff.    When  he  issued  his 
writ  he  had  no  right  to  possession  of 
the  premises,  either  at  law  or  At  all. 
The  defendant's  tenancy  had  not  then 
on  any  view  expired.    The  plaintiflf  s 
general  declarations  were,  therefore, 
in  no  sense  the  equivalent  of  a  legal 
claim  to  possession.    And.  no  claim  for 
possession  has  been  Introduced  at  a 
later  period,  at  a  date  when  it  would 
have  been  open  to  the  plaintiff  to  put 
it  forward  had  he  been  minded  to  do 
so.    In  the  same  way  the  declaratiqn 
sought   by  the   defendant's   counter-* 
claim  is  in  no  true  sense  an  appeal  to 
the  protection  of  a  court  of  equity. 
It  ia  directed  solely  to  a  question  of 
construction  of  a  document.    In  truth 
these  abstract  declarations,  whatever 
else  they  may  be,  are  neither  law  nor 
equity.     Perhaps  when  that  is  more 
clearly  recognised,  they  will,  to  the 
general  advantage,  be  less  promiscu- 
ously employed.    In  the  present  case 
the  result  of  their  employment  on  both 
sides  is  that  the  only  question  proper* 
ly  open  to  finally  effective  decision 
on  this  record  is  whether  the  defend- 
ant, at  the  date  of  the  "writ,  held  his 
flat  npon  »  tenancy  from  year  to  year, 
expiring  on  March  25  last,  pursuant  to 
the  plaintiff's  notice  to  qiiit.    If  that 
is   the  situation  which  results  from 
the   memorandum,    all   questions   be- 
tween the  parties  will,  I  doubt  net, 
thereby  be  settled.    If,  howlsver,  the 
defendant's  view  at:  some  modiflcAr 


non  uiereoi  is  cprreci;,  men  ine  resuii^ 
of  that  view,  which  depends  upon  his 
right  to  specific  performance  of  the 
memorandum,  cannot  be  determined  in 
this'  action,  in  which  no  claim  for  spe- 
cific perfomu^nce  has  been  put  for- 
ward directly,  indirectly,  or  at  all, 
where  the  facts  show  that  there  are 
many  grounds  on  which  specific  per- 
formance could  possibly  be  resisted." 
In  Re  Toronto  R.  Co.  (1920)  48  Oni. 
L.  Rep.  319;  the  Toronto  Railway  Com- 
pany asked  for  an  order  determining 
ai^d  declaring  the  true  interpretation 
of  a  certain  contract.  In  denying  the 
motion  the  court  said:  "The  notice 
of  motion  sets  out  several  questions 
which  the  court  is  asked  to  decide,  but 
each  involves  the  question  of  priority 
as  between  the  city  corporation  and 
the  bondholders;  Counsel  for  the  city 
corporation  and  for  the  bondholders 
disclaim  any  desire  at  the  present  mo- 
ment to  .have  this  question  decided; 
and,  so  far  as  I  can  see,  they  are  the 
only  parties  interested  in  its  deter- 
mination. It  is  true,  otf  course,  that 
the  railway  company,  as  the  debtor, 
has  to  some,  extent  an  interest  in  that 
question,  but  I  do  not  think  the  rule 
w,»a  intended  to  apply  to  such  a  case 
as  this.  What  the  rule  does  provide 
for  is  the  submission  of  the  question 
of;  conatruction,  in  order  that  the 
rights  of  the  person  making  the  ap- 
plication (not  those  of  some  other 
person)  may  be  declared  and  deter- 
mined. I  am  at  a  loss  to  see  what 
'rights'  of  the  Toronto  Railway  Com- 
pany are  in  any  way  affected  by  the 
question  of,  priority.  If  there  are  any 
such,  they  can  only  arise  in  some  re- 
mote and  incidental  way,  a^tid  the 
questions  which  are  here  submitted  to 
the  court  involve  in  the  most  direct 
iind  vital  manner  the  rights  of  the 
city  corporation  and  of  the  bondhold- 
ers as  between  themselves,  which  they 
express  no  desire  to  have  determined. 
If  any  rights  of  the  railway  company 
are  involved  at  all*  they  must  merely 
be  incidental  to  the  larger  question. 
I  do  not  think  that  rule  604  was  in- 
tended for  any  such  purpose  as  that 
proposed  here.  There  was  a  good  deal 
eif  argument  as  to  the  court's  power 
•to  make  s  declaratory  order  upon  a 


1130 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[19  A.L.R. 


motion  of  this  sort.  I  do  not  think  it 
is  necessary  tb  go  into  that  question 
at  all.  I  decide  the  motion  upon  the 
simple  trround  that  there  is  no  right 
of  the  railway  company  either  invaded 
or  threatened,  or  requiring  some  im- 
mediate remedy  or  relief,  which  jus- 
tifies any  such  motion  as  this.  The 
result  would  be  the  same  if  the  matter 
had  been  the  subject  of  an  action." 

y.  lUuttraUve   oa«M. 

a.  In  general. 

(Supplementing  annotation  in  12 
A.L.R.  76.) 

The  manifold  uses  of  declaration  of 
rights  or  declaratory  judgments  are  il- 
lustrated in  part  by  the  cases  herein- 
after referred  to,  in  which  the  court 
has  entertained  jurisdiction  to  hear, 
upon  the  merits,  applications  for  dec- 
larations. 

h.  Hatter*  reUUtng  to  e&tatet  ami  tnteta. 

X.  tUtnagement  •/. 

(Supplementing  annotation  in  12 
A.L.R.  76.) 

In  Re  Peck  (1921)  90  L.  J.  Ch.  N.  S. 
(Eng.)  491,  the  court,  upon  a  sum- 
mons for  a  declaration  as  to  the  rights 
under  a  settlement,  held  that  the  set- 
tlement contained  an  agreement  for 
the  payment  of  an  annuity  free  of  in- 
come tax,  which  was  void. 

S.  Distribution. 

(Supplementing  annotation  in  12 
A.L.R.  77.) 

Originating  summons  to  determine 
whether  the  plaintiff  as  trustee,  under 
a  certain  agreement,  ought  to  retain 
all  or  any  of  certain  shares  of  stock 
in  a  certain  company,  or  whether 
he  should  transfer  all  or  any  of  the 
said  shares  to  the  defendant  as  the 
owner  thereof;  also,  whether  the  plain- 
tiff ought  to  realize  on  all  or  any  of 
said  shares,  and,  in  the  event  of  real- 
ization, whether  the  proceeds  of  the 
sale  of  the  whole  or  any  part  thereof 
should  be  treated  as  capital  or  paid 
to  the  defendant  as  income.  Hawkins 
v.  Hawkins  (1920)  20  N.  S.  W.  St.  Rep. 
560. 

Motion  for  a  declaration  that  a  cer^ 
tain  sum  of  money  in  the  hands  of  • 


trnstee  for  a  debtor  to  be  paid  to  cer- 
tain creditors,  and  which,  upon  the 
subsequent  death  of  the  debtor,  was 
paid  over  to  the  official  receiver  under 
an  administration  order  made  under 
the  Bankruptcy  Act,  was  divisible 
among  the  creditors  who  had  assented 
to  the  arrangement.  Re  Lee  [1920] 
2  K.  B.  (Eng.)  200.  123  L.  T.  N.  S.  31, 
89  L.  J.  K.  B.  N.  S.  364. 

Declaration  as  to  the  proper  disposi- 
tion of  a  fund  collected  for  a  partic- 
ular reception,  where  it  was  subse- 
quently found  impossible  to  hold  the 
reception.  Sheppard  v.  Bradshaw 
(1921)  —  Ont  — .  64  D.  L.  R.  624. 

0.  Construction  and  valiMti/  of  instrU' 
—  -  tnenta. 

1.  tvau. 

(Supplementing  annotation  in  12 
A.L.R.  78.) 

Declaration  sought  by  the  trustees 
under  a  will  as  to  whether  or  not  a 
gift  to  the  defendant,  conditional  on 
his  acquiring  a  title,  was  void  as  being 
against  public  policy,  and,  if  the  gift 
was  void,  whether  the  gift  over  to  the 
Grown  took  effect,  or  the  testator's 
residuary  estate  was  the  subject  of  an 
intestacy.  Re  Wallace  [1920]  2  Ch. 
(Eng.)  274,  123  L.  T.  N.  S.  843,  89  L. 
J.  Ch.  N.  S.  460,  86  Times  L.  R.  481, 
64  Sol.  Jo.  478. 

Opinion  as  to  whether  or  not  a  dev- 
isee was  absolutely  entitled  to  real 
and  personal  estate  devised  and  be- 
queathed to  her,  free  from  any  ex- 
ecutory limitations  over  on  her  death 
in  any  event,  or  whether  the  devise 
and  bequest  to  her  was  subject  to  a 
valid  and  effectual  executory  limitation 
over  in  favor  of  certain  defendants. 
Re  Ashton  [1920]  2  Ch.  (Eng.)  481, 
124  L.  T.  N.  S.  874,  [1920]  W.  N.  306, 
89  L.  J.  Ch.  N.  S.  583,  66  Sol.  Jo.  44. 

Declaration  sought  by  one  of  the 
next  of  kin  of  the  deceased  against 
the  deceased's  personal  representa- 
tives, as  to  the  effect  of  a  gift  for 
yearly  and  other  sacrifices,  and  also 
as  to  distribution  of  the  estate  upon 
the  footing  that  the  gift  was  void,  and 
that  the  property  so  given  passed  to 
the  next  of  kin.  Khaw  Sim  Tek  v. 
Chuah  Hooi  Gnoh  Neoh  (1921)  91  L. 
J.  P.  C.  N.  S.  (Eng.)  86. 
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(Supplementing  annotation  in  12 
A.L.R.  80.) 

Declaration  as  to  whether  thf  de- 
fendant was  liable  to  indemnify  the 
plaintiff  against  all  liability  under  a 
certain  contract  for  sale.  Consequen- 
tial relief  was  also  sought.  Travers 
V.  Richardson  (1920)  20  N.  S.  W.  St. 
Rep.  367. 

a.  Leotes;    tandiord    and    tenant    gen- 
erally. 

(Supplementing  annotation  in  12 
A.L.R.  82.) 

Declaration  sought  by  the  lessor  of 
certain  cable  lines  to  have  it  declared, 
in  effect,  that  the  lessees  were  not  en- 
titled to  exercise  the  power  to  deter- 
mine the  lease,  conferred  upon  them 
by  certain  clauses  therein,  due  to  con- 
ditions beyond  the  control  of  the 
vendor.  Direct  United  States  Cable 
Co.  V.  Western  U.  Teleg.  Co.  (1920)  128 
L.  T.  N.  S.  (Eng.)  232,  86  Times  L.  R. 
402. 

Declaration  sought  to  the  effect  that 
a  charter  party  was  still  in  force,  and 
also  for  an  injunction  to  restrain  the 
defendant  from  using  a  tug  otherwise 
than  in  accordance  with  the  charter 
party,  and  for  damages  for  breach  of 
the  cl^arter  party.  Elliott  Steam  Tug 
Co.  V.  John  Payne  &  Co.  [1920]  2  K.  B. 
(Eng.)  698,  90  L.  J.  K.  B.  N.  S.  90, 
[1920]  W.  N.  152,  25  Com.  Cas.  208, 
36  Times  L.  R.  401. 

Declaration  as  to  the  validity  of  a 
notice  to  quit.  Bebington  v.  Wildman 
[1921]  1  Ch.  (Eng.)  559,  124  L.  T. 
N.  S.  661,  [1921]  W.  N.  62,  37  Times 
L.  R.  409,  90  L.  J.  Ch.  N.  S.  269,  65 
Sol.  Jo.  348. 

Declaration  as  to  whether  the 
plaintiffs  were  entitled  to  assign  their 
lease  to  certain  premises  to  a  third 
person  without  the  consent  of  the  de- 
fendant and  without  thereby  being 
guilty  of  a  breach  of  covenant  or  war- 
ranty. Re  Winfrey  [1921]  2  Ch. 
(Eng.)  7,  [1921]  W.  N.  89,  125  L.  T. 
N.  S.  159,  65  Sol.  Jo.  379,  37  Times  L. 
R.  428. 

Declaration  as  to  the  rights  under 
a  lease  to  assign  the  same  without  the 
consent  of  the  lessee,  and  also  as  to 
whether  such  an  assignment  would  be 


a  Dreacn  oi  cuvenani  oy  ine  piainuK, 
or  give  rise  to  any  right  of  re-entry 
or  forfeiture;  also,  whether,  by  his  re- 
fusal to  consent  to  the  lease,  the  de- 
fendant had  broken  his  covenant; 
damages  and  costs  were  also  sought 
Ideal  Film  Renting  (To.  v.  Nielsen 
[1921]  1  Ch.  (Eng.)  575,  124  L.  T.  N. 
S.  749,  [1921]  W.  N.  89,  65  Sol.  Jo.  37. 

Declaration  sought  by  purehaserof 
land  subject  to  lease,  construing  a 
memorandum  with  regard  to  the  ques- 
tion as  to  whether  or  not  it  provided 
for  one  renewal  of  the  lease  or  for  its 
perpetual  renewal;  the  defendant  also 
counterclaimed  for  a  declaration  to 
the  effect  that  the  lease  provided  for 
a  perpetual  renewal  of  the  tenancy. 
Relief  was  given  the  landlord  by  a 
declaration  that  a  notice  to  quit  he 
had  served  upon  the  defendant  efr 
fectually  terminated  the  tenancy. 
Gray  v.  Spyer  [1921]  2  Ch.  (Eng.) 
549. 

In  6.  Tamblyn  v.  Austin  (1920)  48 
Ont.  L.  Rep.  97,  in  an  action  to  re- 
strain the  defendant  from  proceeding 
with  the  erection  of  a  stairway  upon 
premises  demised  to  the  plaintiff  cor- 
poration, and  from  in  any  way  inter- 
fering with  the  use  by  the  plaintiff  of 
the  premises,  and  for  an  order  direct- 
ing the  removal  of  the  stairway  built 
by  the  defendant,  the  defendant  coun- 
terclaimed for  a  declaration  that  the 
plaintiff  company  was  not  entitled  to 
the  use  of  a  cellar  under  the  store  on 
the  demised  premises,  or  to  the  use  or 
occupation  of  the  land  immediately 
adjoining  the  store,  and  also  asked 
for  an  injunction  restraining  the 
plaintiff  company  from  using  the  cel- 
lar and  such  land.  The  counterclaim 
was  dismissed,  and  there  was  a  dec- 
laration entered  that  the  plaintiff  was 
entitled  to  the  exclusive  use  of  the 
cellar  as  part  of  the  demised  premises, 
and  was  also  entitled  to  use  the  vacant 
lands,  and  also  the  building,  for  the 
purpose  and  to  the  extent  to  which  it 
had  theretofore  used  the  same. 

4.  Inmtrance   policies, 

(Supplementing  annotation  in  12 
A.L.R.  83.) 

Declaration  as  to  the  construction 
and  validity  of  a  fire  insurance  poliey. 
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CondogianiB  v.  Guardian  Assur.  Co. 
(1921)  90  L.  J.  P.  C.  N.  S.  (Eng.)  168. 

8.  Bill   of  sale. 

No  later  decisions  herein.  For  ear- 
lier cases,  see  12  A.L.R.  83. 

0.  Mortgages  and  deeds  of  trust. 

(Supplementing  annotation  in  12 
A.L.R.  83.) 

A  declaration  upon  the  point  as  to 
whether  or  not  a  certain  sum  of  money 
purporting  to  be  charged  by  a  certain 
deed  was  validly  charged  upon  the 
real  estate  in  question.  Hanbury'  v. 
Bateman  [1920]  1  Ch.  (Eng.)  313,  122 
L.  T.  N.  S.  765,  89  L.  J.  Ch.  N.  S.  134. 

Declaration  sought  by  the  mort- 
gagee, to  the  effect  that  the  mort- 
gagors are  not  entitled,  by  way  of  de- 
ductions for  income  tax,  to  any  part 
of  designated  funds  carried  over  to  a 
certain  separate  account.  Mayhew  v. 
Halton  [1921]  1  Ch.  (Eng.)  172,  124 
L.  T.  N.  S.  329,  90  L.  J.  Ch.  N.  S.  53. 
The  court  said  that  the  question 
raised  was  whether  a  provision  for 
the  payment  of  compound,  interest, 
with  yearly  rests,  operated  to  capital- 
ize the  interest  at  the  end  of' each  year 
in  such  a  manner  as  to  make  it  cease 
to  be  interest  money. 

Declaration  in  behalf  of  the  plain- 
tiff to  have  it  found  and  declared  that 
the  interest  due  in  respect  of  certain 
bonds  and  dispositions'  in  security 
over  a  certain  estate  and  relative 
agreements  was  not  punctually  paid, 
and  that  respondents  were,  in  conse- 
quence, entitled  to  call  up  the  bonds, 
free  of  restrictions  contained  in  the 
agreement.  Maclaine  v.  Gatty  [1921] 
1  A.  C.  (Eng.)  376,  124  L.  T.  N.  S. 
385,  [1920]  W.  N.  391,  90  L.  J.  P.  C. 
N.  S.  73,  26  Com.  Cas.  148. 

In  Russian  Commercial  &  I.  Bank  t. 
British  Bank  (reported  herewith) 
ante,  1101,  although  the  House  of 
Lords  refused  to  reverse  on  that 
ground,  the  majority  of  the  members 
who  wrote  opinions  expressed  them- 
selves to  the  effect  that  as  a  matter 
of  discretion,  at  least,  the  declaration 
sought  by  the  mortgagor  as  to  whether 
the  mortgage  was  payable  in  rubles  or 
pounds  sterling  should  in  the  first  in- 
stance have  been  refused,  and  the 
mortgagor  referred  to  the  chancery 


division  to  proceed,  as  in  a  suit  to  re- 
deem. 

7.  Asstgnments. 

(Supplementing  annotation  in  12 
A.L.R.  84.) 

Declaration  sought  by  plaintiff  that 
he  was  the  equitable  assignee  of  the 
proceeds  of  the  sale  of  certain  prop- 
erty after  deducting  repair  charges. 
National  Provincial  &  U.  Bank  v. 
Lindseil  (1921)  91  L.  J.  K.  B.  N.  S. 
(Eng.)   196. 

d.  Construction  and  validity  of  statutes. 

(Supplementing  annotation  in  12 
A.L.R.  84.) 

In  Northwest  Grain  Dealers  Asso.  v. 
Hyndman  (1921)  31  Manitoba  L.  R. 
302,  61  D.  L.  R.  548,  in  sustaining 
the  right  to  a  declaration,  Cameron, 
J.  A.,  said:  "The  plaintiffs  asked 
for  a  declaration  that  the  Canada 
Grain  Act  and  amendments  are  ultra 
vires  of  the  Parliament  of  Canada, 
that  the  order  in  council  and 
the  said  commission  are  illegal  and 
unlawful,  wholly  or  to  the  extent 
that  they  interfere  with  the  plaintiffs' 
properties  and  civil  rights,  or  to  the 
extent  that  they  purport  to  authorize 
the  defendants,  other  than  the  min- 
ister of  justice,  to  cortmit  any  of  the 
acts  complained  of.  They  also  ask  for 
an  injunction  to  restrain  the  defend- 
ants, other  than  the  minister,  from 
compelling  the  plaintiffs  to  answer 
the  said  questionnaires,  and  to  produce 
the  plaintiffs'  books  and  papers ;  from 
compelling  the  plaintiffs'  servants  and 
agents  to  attend  before  them  to  give 
evidence  on  oath ;  from  removing  from 
the  possession  of  the  plaintiffs  their 
books  and  papers;  from  continuing 
their  interference  with  the  properties 
and  civil  rights  of  the  plaintiffs ;  from 
hearing  complaints  on  oath  against 
the  plaintiffs,  and  from  hearing  sucb 
complaints  without  giving  due  notice 
to  the  plaintiffs.  The  above  allega- 
tions of  facts  set  forth  in  the  state- 
ment of  claim  were  verified  by  aflB- 
davits  made  on  information  and  belief. 
The  statement  of  claim  in  the  action 
brought  by  the  United  Grain  Growers. 
Ltd.,  is  in  substance  identical  with  the 
foregoing,  and  the  two  actions  can 
be  treated  as  one.    On  this  material  a 
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motion  for  an  injunction  was  made 
before  Gait,  J.  ...  In  this  case 
a  declaration  of  right  is  asked  as  in 
Atty.  Gen.  v.  Colonial  Sugar  Ref.  Co. 
[1914]  A.  C.  (Eng.)  287,  88  L.  J.  P.  C. 
N.  S.  154,  110  L.  T.  N.  S.  707,  80 
Times  L.  R.  203,  and  other  cases  re- 
ferred to.  If  the  commission  now  in 
question,  and  the  legislation  on  which 
it  was  issued,  are  valid,  the  question 
of  an  injunction  is  no  longer  of  any 
importance.  Is  this  a  case  where  the 
court  should  make  such  a  declaration  f 
The  court  has  the  power  to  make  a 
mere  declaratory  judgment,  and  in 
the  exercise  of  its  discretion  will  have 
regard  to  all  the  circumstances  of  the 
case.  Per  Cozens-Hardy,  M.  R.,  in 
Dyson  v.  Atty.  Gen.  [1911]  1  K.  B. 
(Eng.)  410,  80  L.  J.  K.  B.  N.  S.  631, 
103  L.  T.  N.  S.  707,  27  Times  L.  R.  148, 
55  Sol.  Jo.  168.  'It  is  admitted  that 
while  the  court  has  jurisdiction  to 
make  a  declaration  in  such  a  case  as 
the  present,  the  exercise  of  the  juris- 
diction is  discretionary,'  as  was 
stated  by  Peterson,  J.,  in  Smeeton  v. 
Atty.  Gen.  (1920)  1  Gh.  (Eng.)  96,  88 
L.  J.  Ch.  N.  S.  585,  85  Times  L.  R. 
706,  64  Sol.  Jo.  20,  147  L.  T.  Jo.  253, 
who  c[istinguished  the  case  before 
them  from  the  Dyson  (3ase,  on  the 
ground  that  the  proceedings  of  the 
officials  to  which  objection  was 
therein  taken  affected  great  numbers 
of  persons  and  were  of  widespread  in- 
terest. The  discretion,  be  said,  must 
be  exercised  with  great  care,  and  the 
granting  of  a  declaration  is  by  no 
means  a  matter  of  course.  The  dif- 
ficulties in  the  way  of  considering 
and  deciding  abstract  questions  of 
law  have  been  frequently  pointed  out 
and  emphasized  by  our  own  supreme 
court  and  by  the  judicial  committee 
of  the  privy  council.  But  the  differ- 
ent issues  and  matters  that  are  raised 
by  the  pleading,  and  were  discussed 
at  length  on  the  argument,  seem,  on 
reflection  and  analysis,  to  become 
much  simplified.  We  are  not  called 
upon  to  consider  the  question  of  the 
validity  of  the  Canada  Grain  Act,  or 
to  lay  down  in  advance  principles  to 
guide  the  commissioners  in  the  exer- 
cise of  their  powers.  The  real  issue 
involved  lies  not  in  trying  to  ascer- 


tain the  line  of  division  between  §§ 
91  and  92,  (Constitutional  Act,  but  in 
determining  the  validity  or  invalidity 
of  the  commission  and  the  statutory 
authority  under  which  it  is  issued.  If 
the  Dominion  Inquiries  Act  is  intra 
Tires  of  the  Dominion  Parliament,  and 
the  order  in  council  is  within  its  pro- 
visions, it  must  follow  that  this  appeal 
is  well  tf^en.  It  is  not  to  be  denied 
that  a  final  decision  on  the  validity 
of  the  act  and  order  in  council  would 
be,  at  least,  hardly  convenient  for  the 
parties,  and  of  undoubted  public  in- 
terest as  well.  The  circumstances  ap- 
pear to  be  such  as  to  justify  the  court 
in  making  a  declaratory  order." 

• 
e.  Title  to  real  and  personal  property. 

(Supplementing  annotation  in  12 
A.L.R.  84.) 

Motion  by  trustee  in  bankruptcy  for 
a  declaration  that  certain  furniture 
of  which  the  respondent  was  the 
owner,  and  which,  at  the  commence- 
ment of  the  bankruptcy,  was  on  the 
business  premises  of  the  bankrupt, 
was  in  the  possession,  order,  or  dis- 
position of  the  bankrupt  in  his  trade 
or  business,  by  the  consent  and  per- 
mission of  the  true  owner,  under  such 
circumstances  that  the  bankrupt  was 
the  reputed  owner  thereof;  and  ac- 
cordingly that  it  formed  part  of  the 
property  of  the  bankrupt,  divisible 
among  his  creditors.  Also  for  a  dec- 
laration that  a  certain  payment  by  the 
bankrupt  to  the  respondent  was  a 
fraudulent  preference,  and  void  as 
against  the  trustee.  Re  Tabor  [1920] 
1  K.  B.  (Eng.)  808,  122  L.  T.  N.  S. 
799,  36  Times  L.  R.  191,  89  L.  J.  K.  B, 
N.  S.  852. 

Declaration  sought  by  trustees  to  a 
bankrupt  to  have  declared  null  and 
void  an  antenuptial  settlement  made 
by  him  upon  his  wife,  and  for  an  order 
directing  that  there  be  paid  to  the 
applicant  all  income  arising  from 
bonds  held  subject  to  the  trust  created 
by  the  settlement.  Ex  parte  McCul- 
lum  [1920]  1  K.  B,  (Eng.)  205,  122  L. 
T.  N.  S.  316. 

A  declaration  sought  to  the  effect 
that  the  plaintiff  was  an  equitable 
owner  of  certain  lands  subject  to  the 
railroad  company's   rights,   and  also 
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for  an  injunction  restraininsr  the  de- 
fendant and  agent  from  interfering  in 
any  way  with  such  lands.  Abbott  v. 
Browns  (1921)  16  Alberta  L.  B.  232, 
68  D.  L.  R.  288. 

Declaration  as  to  the  ownership  of 
the  plaintiff  in  fee  simple  of  certain 
real  estate,  and  an  application  for  an 
injunction  to  restrain  the  defendant 
from  trespassing  thereon.  De Vault  v. 
Robinson  (1920)  48  Ont  L.  Rep.  34. 

In  Gallinger  v.  Gallinger  (1920) 
48  Ont  L.  Rep.  690,  in  an  action  by  the 
widow  and  administratrix  to  recover 
possession  of  certain  real  estate,  the 
defendant  counterclaimed  for  a  dec- 
laration of  his  right  to  possession,  or 
for  compensation  •  for  improvements. 
Judgment  was  given  for' the  plaintiff, 
and  the  counterclaim  for  a  declara- 
tion was  dismissed  on  the  merits. 
•  Declaration  as  to  the  title  of  wood 
taken  from  Russia,  and  also  for  an 
injunction  to  restrain  the  defendant 
from  dealing  with  such  wood  or  any 
part  of  it;  also  damages  for  conver- 
sion. Aksionaimoye  Obschestvo  v. 
James  Sagor  &  Go.  (1921)  90  L.  J.  K. 
B.  N.  S.  (Eng.)  1202. 

I  ee.  Vendor  and  purehamer. 

Motion  by  vendor  of  land,  under  the 
Vendors  and  Purchasers  Act,  for  an 
order  declaring  that  an  objection  to 
the  title  raised  by  the  purchaser  was 
invalid.  Re  Aston  &  White  (1920)  48 
Ont.  L.  Rep.  168. 

Declaration  sought  by  the  vendor 
of  land,  under  a  vendor  and  purchaser 
summons,  to  the  effect  that  be  was 
entitled  to  sell  and  convey  certain 
land,  either  personally  or  with  the 
concurrence  of  other  persons  bene- 
ficially interested  therein,  or  in  the 
proceeds  of  the  sale  thereof,  and  that 
the  requisitions  and  objections  of  the 
respondent  in  respect  of  said  matters 
bad  been  sufficiently  answered  by  the 
applicant,  and  that  a  good  title  had 
been  shown  in  accordance  with  the 
particulars  and  conditions  of  sales. 
Re  Hailes  [1920]  1  Ch.  (Eng.)  233, 
122  L.  T.  N.  S.  459,  89  L.  J.  Ch.  N.  S. 
130,  36  Times  L.  R.  130,  64  Sol.  Jo. 
209. 

Action  by  purchaser  for  a  declara- 


tion that  the  vendor  is  not  entitled  to 
rescind  the  contract  between  them. 
Procter  v.  Pugh  [1921]  2  Ch.  (Eng.) 
256. 

Sammons  under  the  Vendors  and 
Purehasers  Act  for  a  declaration  in 
b^alf  of  the  vendee  of  real  iestate, 
that  the  vendors  were  not  entitled  to 
rescind  the  contract,  and  that  the 
vendee  was  entitled  to  have  the  prem- 
ises conveyed  to  him  in  fee  simple  by 
a  conveyance  from  the  vendors  and 
other  necessary  parties.     Re  Milner 

(1920)  123  L.  T.  N.  S.  (Eng.)  168,  89 
L.  J.  Ch.  N.  S.  315,  64  Sol.  Jo.  463. 

Action  by  vendor  of  land  for  dec- 
laration that  the  purchaser  had  lost 
his  rights  in  the  land  by  failing  to  pay 
certain  instalments  of  the  purchase 
price  at  the  appointed  times,  and  for 
possession  and  for  occupation  rent. 
Korman  v.  Abramson  (1921)  49  Ont. 
L.  Rep.  9,  68  D.  L.  R.  609. 

Declaration  sought  by  the  vendors 
of  real  estate  to  the  effect  that  the 
contract  of  sale  had  been  duly  re- 
scinded, and  that  the  deposit  and 
other  moseys  paid  on  account  thereof 
had  becmne  forfeited  to  the  vendors. 
Pearce  v.  Kelly  (1919)  20  N.  S.  W. 
St.  Rep.  88. 

In  what  is  termed  a  witness  action, 
a  declaration  was  sought  by  the  plain- 
tiff that  the  defendant  agreed  to  sell 
to  the  plaintiff  for  a  designated  sum 
of  money  certain  real  estate,  with  the 
furniture  and  fixtures  in  the  buildings 
located  thereon,  and  that  there  was  a 
suflicient  memorandum  in  writing  of 
the    agreement.      Coffin    ▼.    Houlder 

(1921)  124  L.  T.  N.  S.  (Eng.)  145. 
Consequential  relief  was  given  in  the 
foregoing  case. 

Declaration  sought  by  a  purchaser 
of  real  estate,  to  the  effect  that  he 
was  entitled  to  receive  moneys  pay- 
able under  a  lease  of  the  real  estate 
in  effect  at  the  time  of  the  purchase. 
Re  Lyne-Stephens  [1920]  1  Ch. 
(Eng.)  472,  123  L.  T.  N.  S.  8,  89  L.  J. 
Ch.  N.  S.  287,  36  Times  L.  R.  307,  64 
Sol.  Jo.  341. 

/.  ZAfe  tentuU*. 

No  later  eases.  For  earlier  cases 
see  12  A.L.R.  86. 
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(Supplementing  annotation  in  12 
A.L.R.  86.) 

Declaration  sought  by  one  of  the 
parties  to  a  marriage  as  to  validilgr 
of  the  marriage  as  -affected  by  rela- 
tionship within  the  prohibited  degree. 
Despatie  v.  Tremblay  £1921]  1  A.  C. 
(Eng.)  702, 124  L.  T.  N.  S.  674,  [1921] 
W.  N.  67,  37  Times  L.  R.  395.  90  L.  J. 
P.  C.  N.  S.  121. 

h.  Iiegitimacy. 

No  lat^  decisions.  For  earlier  cases, 
see  12  A.L.R.  86. 

i.  Xw»pIoy«r  and  empUtyee. 

(Supplementing  annotation  in  12 
A.L.R.  86.) 

Declaration  sought  by  plaintiff  that 
he,  being  employed  by  the  defendant 
as  a  colliery  boy,  and  being  paid  wages 
weekly,  waa  entitled  to  have  delivered 
to  him  by  the  defendant  a  detailed 
statement  showing  how  the  amount 
paid  to  him  was  made  up.  Simmonds 
V.  Newport  Abercam  Black  Vein 
Steam  Coal  Co.  [1921]  1  K.  B.  (Eng.) 
616,  124  L.  T.  N.  S.  657,  86  J.  P.  109, 
37  Times  L.  R.  166,  90  L.  J.  K.  B.  N. 
S.  609. 

M.  Attorney  and  client. 

Declaration  sought  by  a  solicitor,  to 
the  effect  that  he  was  entitled  to  a 
charge  upon  certain  property  recov- 
ered in  the  prosecution  of  certain  ac- 
tions. Re  Eden  £1920]  2  K.  B.  (Eng.) 
333,  123  L.  T.  N.  S,  134,  64  Sol.  Jo.  357. 

i.  Private  a»sociat(on4  and  cotT^orations. 

(Supplementing  annotation  in  12 
A.L.R.  87.) 

Declaration  as  to  the  construction 
of  certain  clauses  in  the  memorandum 
of  a  company  with  reference  to  the 
respective  rights  of  the  holders  of 
pi-eferenee  shares  of  stock  and  hold- 
ers of  the  ordinary  shares  with  regard 
to  the  payment  of  dividends,  and  also 
a  return  of  capital  after  the  capital 
paid  on  the  ordinary  shares  had  been 
returned  to  the  holders  thereof. 
Anglo-French  Music  Co.  v.  Nicoll 
[1921]  1  Ch.  (Eng.)  386,  124  L.  T.  N. 
S.  592,  90  L.  J.  Ch.  N.  S.  183. 

Action  by  a  member  of  a  company 
and  his  wife  for  a  declaration  that  a 


company  was  invalid  because  of  a  re- 
fusal to  allow  the  male  plaintiff  to 
vote.  Wise  v.  Lansdell  [1921]  1  Ch. 
(Eng.)  420,  124  L.  T.  N.  S.  508,  90  L.  J. 
Ch.  N.  S.  178.  87  Times  L.  R.  167. 

Declaration  in  behalf  of  a  member 
of  a  trade-union  that  a  certain  res- 
olution was  invaUd,  and  also  for  an 
injunction  restraining  the  union  from 
acting  upon  it.  Rex  v.  Cheshire  County 
Ct  Judge  (1921)  90  L.  J.  K.  B.  N.  S. 
(Eng.)   772. 

As  to  whether  the  claim  of  the  Lon- 
don agency  of  an  Austrian  bank 
against  a  German  bank,  which  was  an 
enemy  within  the  meaning  of  the 
Trading  with  the  Enemy  Act,  should 
be  discharged  by  the  cufltodian  of 
enemy  property  in  England  out  of 
funds  of  the  German  bank  vested  in 
him,  or  should  be  established  and  re- 
covered through  the  clearing  office  es- 
tablished under  the  treaty  of  peace 
with  Germany,  or  how  such  debt  or 
claim  should  be  provided  for,  and 
for  directions  as  to  whether  the  comp- 
troller should  take  any,  and  what, 
steps  for  the  recovery  of  such  debt  or 
claim,  having  regard  to  whether  it 
was  or  should  be  deemed  to  be  a  debt 
of  a  British  national  for  the  purpose 
of  the  Treaty  of  Peacp  Order  of  1919. 
Re  Anglo-Austrian  Bank  (1920)  123 
L.  T.  N.  S.  (Eng.)  647. 

Declaration  sought  by  a  harbor  im- 
provement company  againist  a  fish 
buyer  carrying  on  business  in  the 
plaintiff's  market,  to  the  effect  that 
the  defendant  was  not  entitled,  in 
breach  of  certain  by-laws,  to  gut  or 
cleanse  fish  in  the  market  without  the 
leave  of  the  wharfmaster,  and  for  an 
injunction  to  restrain  the  diefendant 
from  gutting  or  cleaning  certain  kinds 
of  fish  without  such  lease.  Sutton 
Harbour  Improv.  Co.  v.  Foster  (1920) 
123  L.  T.  N.  S.  (Eng.)  549,  89  L.  J. 
Ch.  N.  S.  540,  36  Times  L.  R.  590,  18 
L.  G.  R.  557. 

Special  case  submitted  by  two  com- 
panies incorporated  under  the  Build- 
ing Societies  Act,  for  the  opinion  of 
the  court  as  to  whether  or  not  a  cer- 
tain agreement  was  ultra  vires  the 
defendant  society,  and,  if  so,  whether 
it  was  capable  of  being  enforced  by 
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the  plaintiff  society;  and  also  as  to 
the  power  of  the  plaintiff  society, 
under  its  rules,  to  sell  and  transfer 
certain  mortgages,  and  as  to  whether 
or  not  such  mortgages  might  be  trans- 
ferred without  the  concurrence  of  the 
mortgagor.  Sun  Permanent  Ben. 
Bldg.  Soc.  V.  Western  Suburban  &  H. 
Road  Permanent  Bldg.  Soc.  [1920]  2 
Ch.  (Eng.)  144,  123 '  L.  T.  N.  S.  423, 
89  L.  J.  Ch.  N.  S.  492,  36  Times  L.  R. 
586,  64  Sol.  Jo.  549. 

Declaration  sought  for  directions  as 
to  whether  the  surplus  assets  of  a 
company  in  a  winding-up  proceeding, 
after  paying  off  the  paid-up  capital 
on  the  preference  shares,  ought  to  be 
applied  in  payment  of  any,  and,  if  so, 
what,  arrears  of  unpaid  preferential 
dividends  and  subject  thereto  or  to- 
wards payment  of  the  capital  paid  up 
on  the  ordinary  shares.  Re  Springbok 
Agri.  Estates  [1920]  1  Ch.  (Eng.)  663, 
128  L.  T.  N.  S.  822,  89  L.  J.  Ch.  N.  S. 
362,  64  Sol.  Jo.  859. 

fc.  FwftUo  mOhoHUe*. 

(Supplementing  annotation  in  12 
A.L.R.  87.) 

Action  for  a  declaration  that  the 
plaintiffs,  a  municipal  corporation  of 
H  township,  were  not  liable  for  a  levy 
made  upon  them  by  the  defendant,  a 
municipal  corporation  of  the  county, 
under  certain  by-laws.  South-Grims- 
by  Twp.  y.  Lincoln  County  (1920)  48 
Ont  L.  Rep.  211. 

Declaration  sought  by  certain  par- 
ishes in  a  county,  to  the  effect  that 
certain  expenses  incurred  by  the  coun- 
ty council  could  not  be  charged 
against  them,  and  also  for  an  injunc- 
tion to  restrain  the  defendant,  the 
county  council,  from  so  charging  or 
purporting  to  charge  them.  Llangol- 
len Rural  Parish  Council  v.  Denbigh- 
shire County  Council  (1921)  90  L.  J. 
K.  B.  N.  S.  (Eng.)  488. 

Case  stated,  for  the  opinion  of  the 
court  under  the  Acquisition  of  Land 
(assessment  of  compensation)  Act,  the 
point  being^  as  to  the  admissibility  of 
certain  evidence  in  the  proceedings 
before  the  arbitrator.  Percival  v. 
Peterborough  [1921]  1  K.  B.  (Eng.) 
414,  124  L.  T.  N.  S.  240,  [1920]  W.  N. 


826,  90  L.  J.  E.  B.  N.  S.  184,  85  J.  P. 
77. 

Question  submitted  for  the  opinion 
of  the  court  of  King's  bench  by  the 
lieutenant  governor  and  council,  with 
reference  to  the  right  of  fishing  in  the 
tidal  waters  of  the  province  of  Que- 
bec. Atty.  (3«n.  v.  Atty.  (Sen.  [1921] 
1  A.  C.  (Eng.)  413,  124  L.  T.  N.  S.  517, 
90  L.  J.  P.  C.  N.  S.  58. 

Action  for  a  declaration  that  cer- 
tain permits  issued  by  an  officer  of  the 
corporation  of  the  city  of  Toronto  to 
the  defendants,  to  build  stables  and  a 
wagon  shed  on  a  designated  street, 
were  issued  contrary  to  a  by-law  of 
the  city,  and  hence  were  illegally  and 
improperly  issued;  also  for  an  injunc- 
tion. Preston  v.  Hilton  (1920)  48 
Ont  L.  Rep.  172. 

1.  Ea8ement». 

(Supplementing  annotation  in  12 
A.L.R.  90.) 

A  declaration  as  to  the  right  of  the 
plaintiff  to  maintain  bars  across  a  cer- 
tain right  of  way.  Parry  v.  Parry 
(1920)  48  Ont.  L.  Rep.  103. 

Declaration  as  to  the  right  of  a 
telephone  company  to  a  certain  right 
of  way.  Adamson  v.  Bell  Teleph.  Co. 
(1920)  48  Ont  L.  Rep.  24. 

Declaration  sought  by  plaintiff,  to 
the  effect  that  he  was  entitled  to  a 
supply  of  water  from  a  certain  farm, 
on  the  ground  that  when  the  land  was 
conveyed  to  him,  as  an  appurtenance 
thereof  there  was  conveyed  a  right 
to  this  water  supply.  Westwood  v. 
Heywood  (1921)  90  L.  J.  Ch.  N.  S. 
(Eng.)  515. 

In  Cohen  v.  Boone  (1921)  —  Ont  — , 
64  D.  L.  R.  429,  where  a  declaration 
was  sought  as  to  a  right  of  way,  and 
injunctive  and  other  relief  was  also 
asked  for,  in  denying  relief  on  the 
ground  that  the  plaintiff's  easement 
was  admitted  and  had  not  been  inter- 
fered with  in  a  substantial  way,  the 
court  said  that,  lest  the  dismissal  of 
the  action  could  be  taken  as  in  itself 
constituting  a  cloud  upon  the  title  of 
the  plaintiff,  the  judgment  should  con- 
tain a  recital  stating  that  all  parties 
to  the  action  admitted  the  right  of  way 
of  plaintiff. 
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Mk  Taxation. 

(Supplementing  annotation  in  12 
A-L.R.  90.) 

As  to  the  liability  of  the  plaintiff 
for  a  tax  imposed  under  a  liquor  act 
on  liquor  imported  from  another  prov- 
ince. Little  V.  Atty.  Gen,  (1921)  — 
B.  C.  — ,  60  D.  L.  R.  335,  [1921]  8 
West.  Week.  Rep.  625. 

Declaration  sought  by  the  personal 
representatives  of  the  deceased  tes- 
tator,  against  the  state,  to  the  effect 
that  no  duty  was  payable  under  cer- 
tain administration  and  probate  acts 
in  respect  of  certain  bequests  in  the 
testator's  will,  and  also  as  to  what' 
amount  of  duty  was  rightly  payable 
in  respect  of  certain  estates  of  the 
testator,  and  also  a  return  of  the  pro- 
bate duty  which  had  been  paid  under 
protest.  Daly  v.  Victoria  (1920)  28  C. 
L.  R.  (Austr.)  395. 

Information  bylihe  attorney  general 
against  the  public  trustee  for  a  dec- 
laration in  respect  of  certain  succes- 
sion duties.  Atty.  Gen.  v.  Public 
Trustee  [1920]  8  K.  B.  (Eng.)  676, 124 
L.  T.  N.  S.  249,  90  L.  J.  K.  B.  N.  S. 
251. 

Case  stated  by  consent  in  an  in- 
formation by  the  attorney  general  for 
a  declaration  that  certain  issues  of 
deferred  warrants,  or  other  documents, 
were  issues  of  loan  capital,  and  for 
consequential  orders  and  relief,  and 
for  duties  and  penalties  under  the 
Finance  Act.  Atty  Gen.  v.  South 
Wales  Electrical  Power  Distribution 
Co.  [1920]  1  K.  B.  (Eng.)  652,  122  L. 
T.  N.  S.  417,  89  L.  J.  K.  B.  N.  S.  146, 
86  Times  L.  R.  126. 


Special  case  under  Taxes  Manage- 
ment Act  for  the  opinion  of  the  court 
as  to  whether  a  trustee  domiciled 
and  resident  in  the  United  Kingdom, 
who  held  shares  in  a  foreign  company 
on  behalf  of  a  foreign  subject  dom- 
iciled abroad,  was  liable  to  income 
tax  in  respect  to  dividends  on  those 
shares  not  remitted  to  the  United 
Kingdom.  Williams  v.  Singer  [1920] 
W.  N.  (Eng.)  206,  123  L.  T.  N.  S.  632, 
89  L.  J.  K.  B.  N.  S.  1151,  36  Times 
L.  R.  661,  64  Sol.  Jo.  569. 

n.  Miacellaneoua, 

(Supplementing  annotation  in  12 
A.L.R.  91.) 

Application  for  a  declaration  that 
the  plaintiff  was  no  alien  in  England 
but  a  liege  subject  of  his  Majesty  the 
King,  and  entitled  to  the  protection 
of  his  Majesty  the  King,  in  all  parts 
of  his  Majesty's  Kingdom  and  Domin- 
ion. Markwald  v.  Atty.  Gen.  [1920] 
1  Ch.  (Eng.)  848,  122  L.  T.  N.  S.  603, 
89  L.  J.  Ch.  N.  S.  225,  36  Times  L.  R. 
197.  64  Sol.  Jo.  239. 

Petition  for  declaration  as  to  the 
amount  upon  which  a  pension  was 
based,  and  for  its  increase.  Hodgins 
V.  Rex  (1921)  20  Can.  Exch.  454. 

Declarations  that  the  manufacture 
and  publication  of  a  certain  design 
were  an  infringement  of  the  plaintiff's 
copyright  therein,  and  to  restrain  the 
defendant  from  publishing  same,  on 
the  ground  of  breach  of  confidence. 
Gunston  v.  Winox  [1921]  1  Ch.  (Eng.) 
664,  90  L.  J.  Ch.  N.  S.  288,  [1921]  W. 
N.  50,  37  Times  L.  R.  361,  65  Sol.  Jo. 
810,  125  L.  T.  N.  S.  295.         A.  G.  S. 


EQUITABLE  TRUST  COMPANY  of  New  York,  Appt., 

V. 

CHARLES  A.  EEENE,  Respt. 

ITew  Xorle  Court  of  Appeal*  — January  10,  1023. 
(232  N.  Y.  290,  133  N.  E.  894.) 

Contract  —  transfer  of  credit  —  Statute  of  Frauds. 

An  agreement  to  transfer  by  cable  a  credit  in  a  foreign  country  in  favor 
of  one  of  the  parties  thereto  is  not  a  sale  which  the  Statute  of  Frauds  re^ 
quires  to  be  in  writing. 

l^See  note  on  this  question  beginning  on  page  1140.] 
19  A.L.B.— 72. 
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Appeal  by  plaintiff  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Cour^  First  D^artment,  affirming  an  order  of  a  Special  Term 
for  New  York  County,  overruliner  a  demurrer  to  the  first  separate  de- 
fense, in  an  action  brought  to  enforce  an  agreement  for  the  transfer  by 
cable  of  an  amount  of  foreign  exchange.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

The  question  certified  was  as  fol-  amount  involved,  or  is  an  executory 
lows :      Is  the  first   separate   and     contract  to  place  to  the  credit  of  the 


distinct  defense  contained  in  the  an' 
swer  herein  sufficient  in  law  upon 
the  facts  thereof? 

Messrs.  Winthrop  W.  Aldrich  and 
Hugh  L.  M.  Cole,  with  Messrs.  Mur- 
ray, Prentice^  &  Aldrich,  for  appel- 
lant: 

The  transaction  involved  an  agree- 
ment by  plaintiff  to  perform  a  service. 
It  did  not  involve  a  sale  or  a  contract 
to  sell. 

Legniti  v.  Mechanics  &  Metals  Nat. 
Bank,  230  N.  Y.  415,  16  A.L.R.  185, 
130  N.  E.  597;  Katcher  v.  American 
Exp.  Co.  94  N.  J.  L.  165,  109  Atl.  741; 
Beecher  v.  Cosmopolitan  Trust  Co.  — 
Mass.  — ,  131  N.  E.  338;  Strohmeyer 
&  A.  Co.  V.  Guaranty  Trust  Co.  172 
App.  Div.  16,  157  N.  Y.  Supp.  955;  At- 
lantic Communication  Co.  v.  Zimmer- 
man, 182  App.  Div-  862,  170  N.  Y. 
Supp.  275;  Fliker  v.  State  Bank,  94 
Misc.  609,  159  N.  Y.  Supp.  730;  Bank 
of  British  North  America  v.  Cooper,. 
137  U.  S.  473,  34  L.  ed.  759,  12  Sup. 
Ct.  Rep.  160;  Wiger  v.  Carr,  131  Wis. 
584,  11  L.R.A.(N.S.)  650,  111  N.  W. 
657,  11  Ann.  Caa.  998;  Blair  v.  Lynch, 
20  N.  Y.  Week.  Dig.  575;  Beckwith  v. 
Brackett,  97  N.  Y.  62. 
.  Messrs.  R  Hunter  McQaistion  and 
James  Lewis  Malcolm,  with  Mr.  Henry 
S.  Goodspeed,  for  respondent: 

The  thing  sold  is  a  chose  in  action. 

Tompkins  v.  Sheehan,  158  N.  Y.  617, 
53  N.  E.  502;  Porter  v.  Wormser,  94 
N.  Y.  431 ;  Dustan  v.  McAndrew,  44  N. 
Y.  72;  Greenberg  v.  Davidson,  39  Misc. 
796,  81  N.  Y.  Supp.  845;  People  ex  rel. 
McKnight.v.  Beebe,  1  Barb.  379. 

The  plaintiff  will  be  in  no  better 
position  when  he  amends  his  com- 
plaint to  make  the  subject-matter 
"money." 

Reisfeld  v.  JaCobs,  107  Misc.  1,  176 
N.  Y.  Supp.  223. 

Hiscock,  Gh.  J.,  delivered  the  opin- 
ion of  the  court: 

This  appeal  involves  the  ques- 
tion whether  an  agreement  to  de- 
liver or  make  a  cable  transfer  of  ex- 
change on  London  ia  a  contract  to 
sell    an    existing    credit    for    the 


person  named  the  amount  in  ques- 
tion at  tiie  time  and  place  specified. 
The  distinction  between  these  two 
views  of  and  agreement  for  a  cable 
transfer  of  exchange  is  narrow  and 
somewhat  obscure.  The  technical 
and  legal  consideration  involved  is 
the  one  that,  if  the  agreement  be  re- 
garded as  a  sale  of,  or  a  contract  to 
sell,  an  existing  credit,  it  comes  with- 
in the  Statute  of  Frauds,  and  the 
practical  consideration  is  that,  if  it 
comes  within  the  provisions  of  that 
statute,  the  contract  must  be  evi- 
denced by  a  memorandum  in  writ- 
ing, whereas,  if  it  is  an  agreement 
to  create  for  the  person  named  a 
credit  for  a  certain  amount  of  for- 
eign money,  it  is  a  contract  which 
does  not  come  within  the  require- 
ments of  such  statute,  and  may  be 
made  by  word  of  mouth,  and  with- 
out written  memorandum.  We  are 
informed  by  the  briefs  that  the  lat- 
ter is  a  common  method  of  conduct- 
ing transactions  for  foreign  ex- 
change by  cable  transfer,  and  that  a 
decision  holding  that  an  agreement 
for  any  such  transfer  must  be  evi- 
draiced  by  written  memorandum  will 
be  productive  of  much  .  inconven- 
ience. 

The  question  is  presented  to  us  by 
an  answer  setting  up  failure  to  com- 
ply with  the  Statute  of  Frauds  as  a 
defense  to  this  action  brought  to  en- 
force an  agreement  for  the  transfer 
by  cable  of  a  large  amount  of  foreign 
exchange.  The  complaint  defines 
with  mudh  preciseness,  not  only  the 
terms  of  the  agreement,  but  the  na- 
ture of  a  transaction  in  foreign  ex- 
change by  a  cable  transfer.  We  are 
limited  in  our  views  and  decision  by 
this  statement  and  definition,  and  it 
is,  therefore,  possible  that  such  a 
transaction  might  be  somewhat  dif- 
ferent in  its  nature  and  details  than 
is  alleged  in  this  particular  cona- 
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plaint,  although  we  are  inclined  to 
believe  that  the  definition  of  the 
transaction,  as  here  given,  cannot 
be  much  different  from  that  which 
would  ordinarily  be  given  to  such  a 
transfer  of  exchange. 

Turning  to  the  complaint,  we  find 
it  alleged  that  the  parties  "entered 
into  an  agreement  wherein  and 
whereby  plaintiff  agreed  to  deliver 
to  defendant,  and  defoidant  agreed 
to  take  from  plaintiff,  a  cable  ti'ans- 
fer  of  exchange  on  London,  England, 
in  the  amount  of  £20,000  sterling. 
.  .  .  In  banking  and  commercial 
usage  and  custom  a  cable  transfer 
of  exchange  is  a  term  used  to  de- 
scribe the  transfer  of  credits  be- 
tween different  points  by  cable,  the 
person  contracting  to  deliver  such 
exchange  contracting  that  he  will 
make  available  by  cable,  to  the  per- 
son contracting  to  take  such  ex- 
change, a  credit  of  the  amount  spec- 
ified at  the  point  specified  and  at 
the  time  specified.  In  entering  into 
the  agreement  above  referred  to, 
plaintiff  and  defendant  contracted 
with  reference  to  such  exchange 
and  usage." 

As  has  been  said,  in  determin- 
ing the  question  at  issue,  whether 
the  transaction  be  a  sale  of  a  pres- 
ent credit  or  a  contract  to  create 
such  credit  in  the  future,  we  must 
be  controlled  by  the  language  which 
has  been  quoted.  We  are  not  con- 
sidering checks,  drafts,  bills  of 
exchange,  or  letters  of  credit,  or  the 
principles  applicable  to  any  one  of 
these  instruments.  'Oie  fact  that 
the  transaction  is  to  be  effectuated 
by  cable  is,  of  course,  immaterial; 
the  principles  defining  the  nature  of 
the  transaction  are  not  any  different 
than  they  would  be  if  the  tran- 
saction was  to  be  accomplished  by 
letter  or  special  messenger.  The 
cable  gives  needed  speed  to  the  op- 
eration, but  does  not  change  its  na- 
ture. 

When  we  give  to  this  descriptive 
language  of  the  complaint  a  natural 
interpretation  which  avoids  techni- 
calities and  rather  finely  spun 
shades  of  meaning,  it  seems  to  be 
Clear  that  the  agreement  was  not  a 
sale  of  any  existing  right  or  credit. 


but  was  an  agreement  to  place  a  cer- 
tain amount  of  foreign  money  to 
the  credit  of  the  defendant,  which 
necessarily  related  to  the  future, 
whether  measured  by  the  celerity  of 
a  cable  despatch,  or  by  the  delay  of 
a  communication  by  mail.  The  com- 
plaint whidi  was  made  is  to  the 
effect  that,  under  the  term  "cable 
transfer  of  exchange,"  "the  person 
contracting  to  deliver  such  ex- 
change" contracts  "that  he  vnU 
make  available  by  cable  to  the 
person  contracting  to  take  such 
exchange,  a  credit  of  the  amount 
specified,  at  the  point  specified, 
and  at  the  time  specified."  In  such 
an  agreement  there  is  no  guar- 
anty or  necessary  implication  that 
the  contractor  has  any  credit  which 
he  is  selling,  or  agreeing  to  sell,  or 
that  he  will  place  the  credit  through 
a  third  party  as  correspondent. 
He  can  fulfil  the  terms  of  such  an 
agreement  through  his  branch  ofiice, 
and  he  can,  after  making  the  agree- 
ment, create  for  himself  the  credit 
which  will  enable  him  to  place  to  the 
credit  of  the  other  party  to  the 
agreement,  the  funds  in  question. 
We  are  unaUe  to  see  how  such  an 
agreement  is  other  than  a  contract 
for  future  action,  no  matter  how 
speedily  accomplished,  or  how  it  can 
be  a  sale  of  an  existing  right.  The 
principles  involved  are  not  different 
than  those  which  would  be  applica- 
ble to  a  contract  dealing  with  ordi- 
nary articles  of  personal  property. 
An  agreement  transferring  to  anoth- 
er an  existing  stock  of  goods  would 
be  a  sale ;  an  agreement  specially  to 
manufacture  or  create  for  another 
certain  articles  would  be  a  contract 
looking  to  the  future.  A  party  de- 
faulted in  either  contract  would,  of 
course,  be  liable  for  damages.  "Hiat 
liabilily  would  not  be  doubtful  in 
such  a  case,  any  more  than  it  is  here. 
We  are  not  discussing  that.  We  are 
simply  concerned 
with  the  technical 
question  whether 
the  transaction 
here  involved  was 
a  sale  within  the  provisions  of  the 
Statute  of  Frauds,  so  as  to  require 
written  evidence  of  its  terms,  and. 
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for  the  reasons  stated,  it  seems  to  us 
that  it  was  not. 

While  the  particular  question  be- 
fore us  has  been  little  considered  by 
the  courts,  the  views  which  we  are 
stating  are  directly  and  indirectly 
sustained  by  the  following  cases: 
Beecher  v.  Cosmopolitan  Trust  Co. 
(1921)  —  Mass.  — ,  131  N.  E.  338; 
Katcher  v.  American  Exp.  Co. 
(1920)  94  N.  J.  L.  165,  109  Atl.  741  ; 
Wiger  V.  Carr  (1907)  131  Wis.  584^ 
11  L.R.A.(N.S.)  650,  111  N.  W. 
657,  11  Ann.  Cas.  998.  And  while 
not  having  the  authority  of  a  judi- 
cial decision,  we  nevertheless  cite  in 
support  of  what  has  been  said  a 
very  thorough  and  well-considered 
discussion  of  the  general  subject  of 
foreign  exchange,  by  Dean  Harlan 
F.  Stone  of  Columbia  Law  School, 
21  Columbia  L.  Rev.  507. 

Nor  is  ttiere  anything  in  our  re- 
cent opinion  in  Legniti  v.  Mechanics 
&  Metals  Nat.  Bank,  230  N.  Y.  416, 
16  A.L.R.  186,  130  N.  E.  597,  when 
considered  in  its  entirety,  which  con- 
flicts with*  those  views.  That  case 
involved  a  question  which  was  ab- 
solutely and  entirely  different  than 
the  one  we  are  now  considering.  A 
person  desiring  to  secure  foreign  ex- 
change paid  to  bankers  a  certain 
amount  of  money,-  in  consideration 
of  which  he  was  to  obtain  credit 
through  cable  transfer  for  a  certain 


amount  of  lire  at  Naples,  Italy. 
The  bankers  having  failed  tp  fulfil 
their  contract,  the  question  arose 
whether  the  moneys  which  had  been 
paid  to  tiiem  constituted  a  trust 
fund  until  the  credit  was  estab- 
lished as  agreed.  There  was  not, 
even  indirectly,  litigated  or  consid- 
ered the  question  presented  on  this 
appeal. 

It  is  true  that,  as  a  matter  of  con- 
venience and  of  common  expression, 
the  transaction  was  at  times  in  the 
discussion  referred  to  as  a  sale  of 
credit,  and  as  one  of  purchase  and 
Sale.  But  these  terms  were  not  used 
as  indicating  the  nature  of  the  trans- 
action in  respect  of  the  question 
now  before  us,  the  court  definitely 
saying :  "Whether  the  transaction  be 
considered  a  purchase  or  an  execu- 
tory contract,  we  need  not  now  de- 
termine. So  far  as  this  case  is  con- 
cerned, it  is  a  mere  matter  of  no- 
menclature." 230  N.  y.  420. 

These  views  lead  us  to  the  conclu- 
sion that  the  orders  appealed  from 
should  be  reversed,  the  demurrer  to 
the  defendant's  first  and  separate 
defense  sustained,  and  the  question 
certified  answered  in  the  negative, 
with  costs  in  all  courts. 

Hogan,  CardozOy  McLanghlin^ 
Crane,  and  Andrews,  JJ.,  concur. 

Pound,  J.,  absent. 


ANNOTATION. 
Agreements  ia  relation  to  exchange  or  remittance  as  within  Statute  of  Frands. 


In  the  reported  case  (Equitable 
Teust  Co.  v.  KBEa*E,  ante,  1137)  the 
court  construed  an  agreement  to  de- 
liver a  cable  transfer  of  foreign  ex- 
change as  an  executory  contract  to 
place  to  the  credit  of  the  person  named 
the  amount  in  question,  at  the  time 
and  place  specified,  and  not  a  sale  of 
an  existing  credit,  and,  therefore,  not 
within  the  Statute  of  "Frauds.  This 
seems  to  be  the  only  decision  involv- 
ing the  application  of  the  Statute  of 
Frauds  to  such  agreements,  The  opin- 
ion refers  to  several  other  cases  in 
which  the  courts  have  considered  the 
nature  of  contracts  for  foreign  remit- 


tances, but  the  Statute  of  Frauds  was 
not  involved.  Thus,  in  Beecher  ▼. 
Cosmopolitan  Trust  Co.  (1921)  — 
Mas&  — ,  131  N.  E.  338,  where  the 
question  as  to  whether  a  bank  held 
as  trustee,  or  as  debtor,  money  which. 
was  paid  to  it  for  remittance  to  a  for- 
eign country,  the  court,  in  holdinsr 
that  the  bank  was  a  debtor,  said  thai: 
the  agreement  by  the  bank  was  thai; 
it  would  procure  and  provide  funds 
in  the  foreign  country,  to  meet  the 
order  when  it  was  presented  for  pay- 
ment. 

The  question  whether  a  trust  rela- 
tionship was  created  as  to  money  paid 
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to  a-  bank  for  transmisBion  by  cabls 
to  a  foreign  country  was  involved,  al- 
so, in  Legniti  v.  Mechanics  &  Metals 
Nat  Bank  (1921)  230  N.  Y.  416,  16 
A.L.R.  185, 130  N.  E.  597,  distinguished 
in  the  Kbene  Casb,  but  the  Statute'  of 
Frauds  was  not  a  factor  in  the  case. 
In  the  annotation  following  the  re- 
port of  this  decision  in  16  A.L.R.,  on 
p.  190,  will  be  found  a  discussion  of 


the  question  whether  a  trust  or  prefer- 
ence Is  created  fn  respect  of  money 
used  to  purchase  exchange,  or  to  be 
transmitted. 

The  question  ad  to  the  rate  of  for- 
eign exchange  to  be  taken  into  ac- 
count in  assessing  damages  for  breach 
of  contract  is  ti;^ated  in  annotation 
following  Di  Ferdinando  v.  Smits  & 
Co.  11  A.L.R.  868.  R.  E.  H. 


ELIZABETH  J.  CARLETON 
V.    . 
FOUNDRY  &  MACHINE  PRODUCtS  COMPANY  et  aL,  Plffs.  in  Cer- 
tiorari. 

Michigan  Supreme  Court— December  97,  1017. 
(199  Mich.  148,  165  N.  W.  816.) 

Master  and  servant  —  who  is  independent  contractor. 

1.  A  contractor  employed  to  move  machinery  in  a  factory  according  to 
plans  discussed  with  the  owner,  who  may  work  or  not  as  he  pleases,  and 
is  to  be  paid  a  percentage  on  the  cost  of  labor  and  materials  used,  is  an 
independent  contractor  for  whose  injury  no  recovery  can  be  had  under 
the  Workmen's  Compensation  Act,  where  the  factory  owner  has  no  control 
either  as  to  men  or  means  in  carrying  out  the  undertaking. 

[See  note  on  this  question  beginning  on  page  1168.] 


Evidence  —  judicial  notice  —  cost 
plus  contract. 

2.  Judicial  notice  is  taken  of  the 
fact  that  the  cost  plus  a  percentage, 


as  a  contract  price  for  a  completed 
job,  is  growing  in  favor  and  becoming 
a  common  plan  adopted  by  contrac- 
tors, in  place  of  a  lump  sum  payment. 


Certiorari  to  the  Industrial  Accident  Board  to  review  its  award  in 
favor  of  applicant  in  a  proceeding  by  her  under  the  Workmen's  Compen- 
sation Act  to  recover  compensation  for  the  death  of  her  husband.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Beaumont,  Smith,  &  Harris,      W.   4;   Samuelson  v.  Cleveland  Iron 


for  appellants: 

Carleton  was  not  an  employee  of 
the  Foundry  &  Machine  Products 
Company. 

Columbia  School  Supply  Co.  v. 
Lewis,  63  Ind.  App.  386, 115  N.  E.  103; 
Gall  V.  Detroit  Journal  Co.  191  Mich. 
405,  post,  1164,  158  N.  W.  86;  Opitz  v. 
Hoertz,  194  Mich.  626,  161  N.  W.  866; 
Tuttle  V.  Embury-Martio  Lumber  Co. 
192  Mich.  385,  158  N.  W.  876,  Ann. 
Cas.  1918C,  664;  Comerford's  Case, 
224  Mass.  671,  113  N.  E.  460;  Lender- 
ink  V.  Rockford,  185  Mich.  581,  98  N. 


Min.  Co.  49  Mich.  175,  43  Am.  Rep. 
466,  18  N.  W.  499;  Wendler  v.  Equi- 
table L.  Assur.  Soc.  19  App.  Div.  50, 
45  N.  Y.  Supp.  866;  Bayer  v.  Chicago, 
M.  &  N.  R.  Co.  68  111.  App.  219;  Green 
v.  Soule,  145  Cal.  96,  78  Pac.  337,  17 
Am.  Neg.  Rep.  8;  Uppington  v.  New 
York,  165  N.  Y.  223,  53  L.R.A.  550,  59 
N.  E.  91,  9  Am.  Neg.  Rep.  115; 
Frassi  v.  McDonald,  122  Cal.  402,  66 
Pac.  189;  Callan  v.  Bull,  113  Cal.  593, 
45  Pac.  1017;  DeForrest  v.  Wright,  2 
Mich.  868;  Perham  v.  American  Roof- 
ing Co.  193  Mich.  221,  159  N.  W.  140. 
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If  an  employee  of  the  Foundry  St 
Machine  Products  'Company,  Carle- 
ton's  employment  was  casual. 

Gaynor's  Case,  217  Miss.  86,  L.R.A. 
1916A,  363, 104  N.  E.  389;  Hill  v.  Begg 
[1908]  2  K.  B.  802,  77  L.  J.  K,  B.  N. 
S.  1074.  99  L.  T.  N,  S.  104,  24  Times 
L.  R.  711,  52  Sol.  Jo.  581 ;  Blood  v.  In- 
dustrial Acci.  Commission,  30  Cal. 
App.  274,  167  Pac.  1140;  Maryland 
Casualty  Co.  v,  Pillabury,  172  Cal. 
748,  158  Pac.  1031;  Aurora  Brewing 
Co.  V.  Industrial  Bd.  277  111.  142,  116 
N.  E.  207,  15  N.  C.  C.  A.  802;  Cheev- 
ers's  Case,  219  Mass.  244,  106  N.  E. 
861;  Dyer  v.  James  Black  Masonry  & 
Contracting  Co.  192  Mich.  400,  158 
N.  W.  959. 

Carleton's  employment  was  not  in. 
the  usual  course  of  the  business  of 
his  employer. 

London  &  L.  Guarantee  &  Acci.  Co. 
T.  Industrial  Acci.  Commission,  178 
Cal.  642,  161  Pac.  2, 

Messrs.  Kenna,  Lifi^tner,  Oxtoby, 
&  Hanley,  for  appellee : 

Carleton  was  an  employee,  and  not 
an  independent  contractor. 

Tuttle  V.  Embury-Martin  Lumber 
Co.  192  Mich.  385,  168  N.  W.  875,  Ann. 
Cas.  igi8C,  664;  Perham  v.  American 
Roofing  Co.  193  Mich.  221,  159  N.  W. 
140;  Opitz  V.  Hoertz,  194  Mich.  626, 
161  N.  W.  866. 

The  employment  of  Mr.  Carleton 
was  not  casual  within  the  meaning  of 
the  Workmen's  Compensation  Law. 

Dyer  v.  James  Black  Masonry  & 
Contracting  Co.  192  Mich.  400,  158  N. 
W.  959. 

Carleton's  employment  was  in  the 
usual  course  of  the  business  of  his 
employeri 

Johnston  v.  Monasterevan  General 
Store  Co.  [1909]  2  Ir.  R.  108,  42  Ir.  L. 
T.  268. 

Fellows,  J.,  delivered  the  opinion 
of  the  court: 

Counsel  for  plaintiff  so  clearly 
stated  the  issue  in  this  case  to  the 
arbitrators  that  we  quote  it : 

"The  chief  testimony,  as  I  under- 
stand it,  is  as  to  whether  Mr.  Carle- 
ton was  an  employee  or  an' independ- 
ent contractor.  He  was  doing  this 
work  on  a  time  and  percentage 
basis;  that  is,  he  hired  the  men. 
The  usual  procedure  of  doing  the 
work  was,  when  the  Foundry  & 
Machine  Products  Company  wanted 
any  work  of  this  particular  kind 


done,  such  as  moving  machinery  or 
anything  along  that  particular  line, 
they  would  call  Mr.  Carleton  up, 
and  he  would  go  over,  and  they 
would  go  over  the  work  to  be  done 
together,  and  map  out  some  plan  of 
doing  it;  and  then,  after  this  was 
done,  Mr.  Carleton  brought  men  and 
put  them  to  work,  and  they  would 
do  the  work.  When  the  work  was 
all  done  he  was  paid  on  the  basis  of 
the  amounts  he  had  paid  out  to  his 
helpers,  plus  10  per  cent.  When 
he  worked  himself,  as  he  did  at 
times,  his  own  time  was  put  in  at 
50  to  55  cents  an  hour.  This  raises 
the  question,  of  course,  as  to  wheth- 
er he  was  an  independent  contrac- 
tor or  an  employee." 

The  work  in  hand  consisted  in 
lowering  some  heavy  machinery 
from  the  third  to  the  first  floor  of  de- 
fendant's plant.  Defendant's  plant 
was  not  provided  with  the  neces- 
sary appliances  to  do  such  work  and 
whenever  it  had  such  work  to  do, 
it  let  the  job  to  decedent,  who  was 
in  that  business.  The  method  adopt- 
ed was  that,  if  defendant  had  a  job 
of  this  character  to  be  done,  its 
plant  manager  would  communicate 
with  decedent,  who  would  come  over 
to  the  plant  and  they  would  dis- 
cuss the  matter  together,  the  mana- 
ger informing  decedent  what  the 
company  wanted  done,  they  going 
over  the  job  under  consideration ; 
there  were  no  plans  or  specifica- 
tions prepared.  The  contract  was 
not  reduced  to  writing,  but 
rested  in  parol;  by  its  terms  de- 
cedent was  to  furnish  sJl  tools 
and  appliances,  some  of  which  he 
owned,  and  some  of  which  he  bor- 
rowed; he  was  to  furnish  all  mate- 
rial, was  to  furnish  all  labor,  either 
men  in  his  regular  employ, — and  at 
times  he  had  as  high  as  twenty, — 
or  those  employed  by  him  for  the 
special  job.  Carleton's  men  did  not 
punch  the  time  clock  of  the  defend- 
ant, and  their  hours  differed  from 
those  of  defendant's  employees. 
They  were,  paid  by  Carleton.  Upon 
completion,  or  during  its  perform- 
ance, if  extended,  he  rendered  a  bill 
which  included  the  cost  of  all  ma- 
terial and  labor,  plus  10  per  cent. 
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There  were  no  stated  periods  for 
rendering  these  bills  during  the 
progress  of  the  work.  They  were 
rendered  on  regular  statement 
forms,  the  heading  of  which  was, 
"F.  E.  Carleton  Construction  Com-'- 
pany.  Teaming  and  Carpenters,  623 
Fourth  Avenue,  Telephone,  Grand 
2715."  If  he  performed  any  labor 
himself,  his  time  was  charged  in 
the  account  at  a  regular  wage  per 
hour.  He  was  not  required,  how- 
ever, by  the  terms  of  his  contract, 
to  personally  do  any  work,  and  fre- 
quently had  several  of  the  jobs  run- 
ning at  the  same  time  for  different 
companies.  The  company  had  the 
right  to  change  the  plans;  this  is 
said  to  be  of  mutual  benefit,  permit- 
ting the  work  to  be  done  as  the 
company  desired  it,  and  decedent 
getting  the  percentage  for  the  ad- 
ditional work  the  change  entailed. 
The  decedent  received  his  fatal  in- 
jury on  Decoration  day,  at  defend- 
ant's plant.  On  this  day  none  of 
defendant's  employees  were  at  work, 
and  decedent  had  informed  defend- 
ant's manager  that  he  could  get  his 
whole  gang  together  on  that  day, 
and  could  also  borrow  tackle  from 
the  Russell  Wheel  &  Foundry  Com- 
pany. There  was  testimony  that 
defendant's  manager  made  sugges- 
tions with  reference  to  the  work, 
but  there  is  no  testimony  that  he  did 
this  as  a  matter  of  right,  or  other 
than  he  would  have  done  had  the 
compensation  for  doing  the  job  been 
fixed  at  a  lump  sum.  The  board 
evidently  thought  that  defendant 
had  the  right  to  hire  and  discharge 
the  employees  selected  by  Carleton, 
as  it  states  that  at  least  on  one  oc- 
casion one  of  Carleton's  employees  ' 
was  discharged  or  sent  away. 
There  is  an  absence  of  evidence  to 
support  such  conclusion.  On  one 
occa^on  one  of  Carleton's  men  ap- 
peared at  defendant's  plant,  look- 
ing, as  the  manager  expresses  it, 
"all  in."  He  inquired  of  the  work- 
man what  the  trouble  was,  and  was 
told  that  he  had  "been  working  all 
night  over  to  the  Detroit  foundry." 
Under  these  circumstances  he  was 
not   required   to   work   that   day. 
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This  act  of  humanity  is  not  evidence 
of  the  right  to  hire  and  discharge, 
and  we  emphasize  the  word  "right," 
because,  as  we  shall  presently  see, 
it  is  not  what  control  was  exercised, 
but  what  right  of  control  existed. 

Three  recent  cases  decided  by 
this  court  under  this  act  (Pub.  Acts 
1912  [Ex.  Sess.]  No.  10)  are  relied 
upon  by  the  parties  as  being  deci- 
sive of  this  case.  The  appellant 
relies  upon  the  case  of  Perham  y. 
American  Roofing  Co.  193  Mich. 
221,  169  N.  W.  140,  white  appellee 
insists  that  the  cases  of  Tuttle  v. 
Embury-Martin  Lumber  Co.  192 
Mich.  886,  158  N.  W.  875,  Ann. 
Cas.  1918C,  664,  and  Opitz  v. 
Hoertz,  194  Mich.  626,  161  N.  W. 
866,  are  more  directly  in  point. 

In  Perham  v.  American  Roofing 
Co.  supra,  Perham  agreed  with  de- 
fendant to  lay  the  roof  on  the  Web- 
ber residence  at  $1.75  per  square. 
He  arranged  with  another  workman 
to  work  on  the  job  with  him,  and 
they  hired  a  helper.  In  the  execu- 
tion of  the  work  he  was  injured. 
Mr.  Justice  Ostrander,  speaking  for 
the  court,  said :  "The  facts  import, 
not  a  contract  to  lay  slate  at  a  price 
per  square,  instead  of  by  the  day, 
but  a  contract  to  do  a  job  of  slate 
laying.  .  .  .  Perham  was  in  the 
exercise  of  an  independent  and  dis- 
tinct employment,  not  under  the 
immediate  control,  direction,  or 
supervision  of  the  American  Roof- 
ing Company."  And  it  was  held 
that  he  was  not  entitled  to  compen- 
sation. 

In  the  case  of  Tuttle  v.  Embury- 
Martin  Lumber  Co.  supra,  Tuttle 
hauled  logs  for  the  defendant  at  $2 . 
per  tiiousand,  and  was  injured  while 
in  that  work.  Mr.  Justice  Stone, 
who  wrote  the  opinion  in  that  ease, 
very  clearly  laid  down  the  rule  as 
to  the  right  to  control  to  which  we 
have  adverted,  and  pointed  out  that 
where  the  question  of  control  was 
involved  it  was  a  question  of  right, 
not  a  question  of  actual  interference. 
He  said:  "We  are  of  the  opinion 
that  the  test  of  the  relationship  is 
the  right  to  control.  It  is  not  the 
fact  of  actual  interference  with  the 
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control,  but  the  right  to  interfere, 
that  makes  the  difference  between 
an  independent  contractor  and  s 
servant  or  agent." 

So,  it  is  not  a  question  of  inter* 
ference,  or  non-interference, — ^not  a 
question  of  whether  there  have 
been  suggestions  or  even  orders,  as 
to  the  conduct  of  the  work, — ^but  a 
question  of  the  right  to  act,  as  dis* 
tinguished  from  the  act  itself  or  the 
failure  to  act.  There  was  evidence 
lA.  that  case  showing  such  right  to 
control.  Tuttle  could  only  perform 
his  labor  under  the  control  of  the 
company.  It,  through  its  other  em- 
ployees, loaded  his  sleigh  with  logs; 
this  could  only  be  done  at  a  skidway 
where  a  jammer  was  set  by  the  com- 
pany. He  was  equally  controlled 
in  the  unloading,  and  in  that  case 
a  very  pertinent  fact  in  determining 
this  question  existed — he  had  not  the 
right  of  substitution.  The  contract 
was  for  his  personal  services;  and 
herein  lies  one  of  the  distinguishing 
features  in  the  instant  case.  Here 
the  contract  did  not  require  the  per- 
sonal services  of  Carleton.  He 
might  work  or  not  as  he  saw  fit. 
The  defendant  had  no  say  on  that 
subject,  no  right  of  control  over  him, 
or  his  time,  or  his  movements.  He 
could  gb  or  come  as  he  saw  fit. 
He  contracted  to  produce  results 
through  means  and  men  chosen  by 
him,  and  did  not  contract  for  his 
personal  services. 

The  distinction  in  this  regard  be- 
tween the  Tuttle  Case  and  thid  case 
is  made  apparent  by  the  considera- 
tion of  two  cases  under  the  British 
Compensation  Acts.  The  case  of 
Paterson  v.  Lockhart,  42  Scot.  L.  R. 
755,  7  Sc.  Sess.  Cas.  5th  series,  954, 
13  Scot.  L.  T.  298,  upon  principle, 
is  somewhat  like  the  Tuttle  Case, 
and  an  award  was  allowed  upon  the 
theory  that  Paterson,  a  quarryman, 
was  a  workman  within  the  sense  of 
the  act.  The  Paterson  Case  was 
urged  upon  the  court  in.  Chisholm  v. 
Walker  &  Co.  2  B,  W.  C.  C.  261, 
where  the  applicant  owned  a  horse 
and  engaged  to  drag  logs  of  timber 
for  respondent  at  8  shillings  a  day. 
He  was  not  required  to  give  his  per- 


sonal services.  Lord  Justice  Clark 
said:  "On  the  facts  stated  here  I 
cannot  find'  anything  to  indicate 
that  this  man  was  a  servant  em- 
ployed by  a  master  and  remunerat- 
ed by  wages ;  that  is,  at  «o  much  per 
day,  or  per  hour,  or  per  piece.  The 
present  case  is  a  case  in  which  a  man 
who  has  a  horse  of  his  own  goes  to 
a  firm  of  timber  merchants;  they 
say  that  they  want  logs  removed 
from  one  place  to  another ;  he  says, 
'I  have  a  horse,  I  shall  bring  it  and 
work  any  day  you  wish  me  to  do 
so,  and  for  that  you  will  pay  8  shil- 
lings a  day.'  There  is  notiiing  there 
of  the  nature  of  wages.  It  would 
have  been  ihe  same  l^ing  if  he  had 
brought  twenty  horses  to  do  the 
work  instead  of  one.  The  contract 
was  that  he  should  get  the  work 
done.  It  was  not  a  contract  that  he 
should  do  the  work  personally,  but 
that  he  should  do  it  in  the  only  way 
in  which  it  could  be  done,  by  having 
somebody  to  lead  the  horse.  That 
is  not  a  contract  of  service.  The 
Paterson  Case  was  quite  different. 
There  the  man  claiming  compensa- 
tion was  bound  to  do  the  work  him- 
self at  so  much  a  day."  This  was 
concurred  in  by  Lord  Low  and  Lord 
Ardwall,  and  compensation  was  re- 
fused. .  . 

The  case  of  Vamplew  v.  Parkgate 
Iron  &  Steel  Co.  5  W.  C.  C.  114,  is 
somewhat  in  point  here.  Deceased 
in  that  case  agreed  to  break  steel 
and  clear  cinders  at  so  much  per 
ton.  He  employed  several  men  to 
assist  him.  The  county  court  judge 
found  he  was  an  independent  con- 
tractor, and  this  was  afiirmed,  Col- 
lins, M.  R.,  saying:  "But  the  car- 
•  dinal  factor  which  underlies  the 
whole  of  this  legislation  is  that  the 
act  deals  with  the  relation  of  em- 
ployer and  employed.  The  very 
word  'employment'  shows  that  that 
relationship  must  exist  to.  bring  a 
case  within  the  act." 

In  the  Tuttle  Case  the  company 
had  contracted  for  the  time  and  the 
services  of  a  particular  person,  and 
the  contract  could  not  be  performed, 
as  matter  of  right,  except  by  the 
performance  of  such  services  by  the 
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master  has  the  right  to  select  his 
servants:  he  may  hire  and  discharge 
them.  He  is  the  master  who  has 
the  choice,  control,  and  direction  of 
the  servants,  and  control  does  not 
exist  unless  the  hirer  has  the  right 
to  discharge  them  and  employ  others 
in  their  places.  Pioneer  Fireproof 
Constr.  Co.  v.  Hansen,  176  III.  100, 
52  N.  E.  17. 

In  the  case  of  Opitz  v.  Hoertz,  194 
Mich.  626, 161  N.  W.  866,  the  contro- 
versy arose  between  defendants  as 
to  who  was  liable  for  the  compen- 
sation. The  work  was  being  done 
on  the  premises  of  Brown  &  Sehler 
Company.  That  company  had  con- 
traoted  in  writing  with  Hoertz  & 
Son  for  supervision  of  the  work. 
But  "this  left  the  reserved  power  in 
Brown  &  Sehler  Company  to  deter- 
mine when  the  work  should  begin, 
how  rapidly  it  should  progress,  and 
to  stop  the  work  at  any  stage  if  they 
chose  to  do  so.  It  was  left  with 
Brown  &  Sehler  Company  to  deter- 
mine what  buildings  should  be  erect- 
ed, whether  they  should  be  large  or 
small,  how  much  they  should  cost, 
of  what  material  they  should  be 
constructed,  and,  when  once  decided, 
to  purchase  the  materials  therefor. 
It  was  left  to  Brown  &  Sehler  Com- 
pany to  employ  the  men  and  teams 
if  they  chose,  and  to  agree  with  the 
men  on  a  price  to  be  paid  for  their 
labor,  and  to  pay  them," — and  it  was 
held  that  under  these  facts  Hoertz 
&  Son  were  not  independent  con- 
tractors. The  power  reserved  in 
Brown  &  Sehler  Company  was  the 
power  of  an  employer,  not  the  power 
of  a  contractee  dealing  with  a  con- 
tractor. The  power  there  reserved, 
the  right  of  control  there  present, 
»  absent  in  the  instant  case,  and 
that  case  is  clearly  distinguishable 
from  this  one  in  its  material  facts. 

That  the  courts  recognize  the  dis- 
tinction between  the  right  to  con- 
trol employees,  and  the  means  and 
methods  to  be  observed  in  the  con- 
duct of  the  work,  as  distinguished 
from  the  making  of  suggestions 
with  reference  to  the  work,  is  evi- 
denced by  the  case  of  Curtis  v. 
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was  injured  while  cutting  down 
trees,  which  he  was  doing  under  an 
arrangement  which  partook  of  the 
nature  of  an  independent  contract. 
The  effect  of  the  arrangement  was 
sought  to  be  obviated  by  proof  that 
the  farm  bailiff  had  exercised  con- 
trol, having  told  the  men  which  way 
to  make  a  tree  fall,  Cozens-Hardy, 
M.  R.,  in  the  course  of  his  opinion, 
remarking:  "A  man  often  does 
employ  an  independent  contractor 
with  a  gang,  and  he  comes  down  and 
sees  the  man  doing  something  in- 
jurious, and  he  sasrs,  'Don't  do  it 
this  way.  Do  it  some  other  way.' 
That  is  not  control.  It  is  a  piece  of 
advice  by  the  landowner  to  a  man 
employed  by  a  subcontractor." 

In  the  case  of  Smith  v.  Simmons, 
103  Pa.  32,  49  Am.  Rep.  113,  plain- 
tiff in  error  and  defendant  in  the 
court  below  had  contracted  with  one 
Florence  to  dig  a  ditch.  Mrs.  Sim- 
mons recovered  a  judgment  growing 
out  of  an  injury  occasioned  by  the 
negligence  of  Florence.  The  ques- 
tion presented  was  whether  Flor- 
ence was  an  independent  contractor. 
The  judgment  was  reversed,  the 
court  saying:  "Florence  undertook 
the  whole  job  for  the  compensation 
of  $25,  and  the  defendant  had  noth- 
ing to  do  except  furnish  the  pipe 
and  the  box  in  which  it  was  to  be 
Inclosed.  With  Florence,  in  the 
execution  of  this  contract,  he  could 
no  more  interfere  than  he  could 
about  a  job  in  which  he  had  no 
interest.  He  might  advise,  but  the 
contractor  could  receive  or  reject 
that  advice  as  he  saw  fit;  he  might 
put  a  fence  around  the  ditch  whilst 
in  process  of  construction,  and 
Florence  might  treat  it  as  an  ob- 
struction and  remove  it.  In  other 
words,  Dr.  Smith  could  not  control 
the  executiouvof  the  contract.  He 
was  entitled  to  a  finished  job,  but 
it  was  not  his  business  to  see  to,  or 
regulate,  the  manner  of  its  doing." 

Nor  is  inspection,  or  such  super- 
vision as  may  be  necessary  to  secure 
the  ultimate  result,  sufficient  to 
change  the  character  of  the  con- 
tract, or  the  status  of  the  parties. 
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Casement  v.  Brown,  148  U.  S.  €15, 
37  L.  ed.  682,  13  Sup.  Ct  Rep.  672. 
In  this  case  it  was  said  by  Mr.  Jus- 
tice Brewer,  speaking  for  the  court : 
"Obviously,  the  defendants  were  in- 
dependent contractors.  The  plans 
and  specifications  were  prepared 
and  settled  by  the  railroad  compa- 
nies, the  size,  form,  and  place  of  the 
piers  were  determined  by  them,  and 
the  defendants  contracted  to  build 
piers  of  the  prescribed  form  and 
size  and  at  the  places  fixed.  They 
selected  their  own  servants  and  em- 
ployees. Their  contract  was  to  pro- 
duce a  specified  result.  They  were 
to  furnish  all  the  material  and  do 
all  the  work,  and  by  the  use  of  that 
material  and  the  means  of  that 
work  were  to  produce  the  completed 
structures.  The  will  of  the  com- 
panies was  represented  only  in  the 
result  of  the  work,  and  not  in  the 
means  by  which  it  was  accom- 
plished. This  gave  to  the  defend- 
ants the  status  of  independent  con- 
tractors, and  that  status  was  not  af- 
fected by  the  fact  that,  instead  of 
waiting  until  the  close  of  the  work 
for  acceptance  by  the  engineers  of 
the  companies,  the  contract  provid- 
ed for  their  daily  supervision  and 
approval  of  both  material  and  work. 
The  contract  was  not  to  do  such 
work  as  the  engineers  should  direct, 
but  to  furnish  suitable  material  and 
construct  certain  specified  and  de- 
scribed piers,  subject  to  the  daily 
approval  of  the  companies'  engi- 
neers. This  constant  right  of  super- 
vision, and  this  continuing  duty  of 
satisfying  the  judgment  of  the 
engineers,  do  not  alter  the  fact  that 
it  was  a  contract  to  do  a  particular 
work,  and  in  accordance  with  plans 
and  specifications  already  prepared. 
They  did  not  agree  to  enter  general- 
ly into  the  service  of  the  companies, 
and  do  whatsoever  their  employers 
called  upon  them  to  do,  but  they 
contracted  for  only  a  specific  work. 
The  functions  of  the  engineers 
were  to  see  that  they  complied  with 
this  contract — 'only  this,  and  noth- 
ing more.'  They  were  to  see  that 
the  thing  produced  and  the  result 


obtained  were  such  aa  the  contract 
provided  for." 

In  the  case  of  Foster  v.  Chicago, 
96  111.  App.  4,  it  was  sought  to  es- 
cape the  question  of  independent 
contractor  by  insisting  that  the  city 
had  such  a  supervisory  control, 
through  the  superintendence  of  the 
commissioner  of  public  works,  as 
to  create  the  status  of  master  and 
servant.  This  suggestion  the  court 
declined  to  follow,  8a3ang:  "The 
difference  between  an  independent 
contractor  and  a  mere  servant  is  not 
determined  solely  by  the  retention 
of  a  certain  kind  or  degree  of  super- 
vision by  the  employer.  It  is  to 
be  determined  by  the  contract  as  a 
whole,  by  its  spirit  and  essence,  and 
not  by  the  phraseology  of  a  sin^^e 
sentence  or  paragaph." 

The  opinion  of  the  appellate  court 
in  this  case  was  adopted  by  the 
court  of  last  resort  in  Foster  v. 
Chicago,  197  111.  264,  64  N.  E.  322. 
Without  further  quotation  from 
authorities,  we  cite  the  following 
cases  as  dealing  with  this  question  : 
Uppington  v.  New  York,  165  N.  Y. 
222,  53  L.R.A.  550,  59  N.  E.  91,  9 
Am.  Neg.  Rep.  115;  Frassi  v.  Mc- 
Donald, 122  Cal.  400.  55  Pac.  139, 
772 ;  Hughes  v.  Cincinnati  &  S.  R. 
Co.  39  Ohio  St.  461 ;  Humpton  v.  Un- 
terkircher,  97  Iowa,  509,  66  N.  W. 
776,  14  Am.  Neg.  Cas.  595 ;  Powell 
V.  Virginia  Constr.  Co.  88  Tenn. 
692,  17  Am.  St.  Rep.  925,  13  S.  W. 
691 ;  Harding  v.  Boston,  163  Mass. 
14,  39  N.  E.  411 ;  Rogers  v.  Florence 
R.  Co.  31  S.  C.  378,  9  S.  E.  1059; 
Ridgeway  v.  Downing  Co.  Kfe  Ga. 
591,  34  S.  E.  1028,  7  Am.  Neg.  Rep. 
218 ;  St.  Louis,  Ft.  S.  &  W.  R.  Co.  v. 
Willis,  38  Kan.  330,  16  Pac.  728; 
Corbin  v.  American  Mills,  27  Conn. 
274,  71  Am.  Dec.  63,  13  Am.  Neg. 
Cas.  735 ;  Gall  v.  Detroit  Journal  Co. 
191  Mich.  405,  post,  1164, 158  N.  W. 
36,  and  authorities  there  cited. 

We  have  cited  but  a  fragmentary 
part  of  the  cases.  There  is  much 
of  case  law  on  the  subject,  and 
text-writers  have  given  it  no  little 
attention.  There  is  not  the  conflict 
found  on  many  subjects.  We  have 
indicated  the  quite  universal  Ixend 
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CARLETON  v.  FOUNDRY  & 

{109  inch.  US, 

of  deciuons.  Each  of  the  three 
cases  from  this  court  relied  upon 
by  counsel  in  the  instant  case  is  in 
accord  with  it. 

Having  in  mind  now  the  distinc- 
tion between  an  independent  con- 
tractor and  an  employee,  let  us 
again  briefly  refer  to  the  undisput- 
ed facts. 

Carleton  was  in  the  exercise  of  a 
distinct  and  independent  employ- 
ment. The  contract  between  de- 
fendant and  Carleton  was  for  the 
doing  of  a  job  in  the  line  of  his 
(Carleton's)  business,  the  job  of 
lowering  heavy  machinery  from  the 
third  to  the  first  floor;  the  contract 
did  not  require  the  personal  services 
of  Carleton;  it  could  be  performed 
by  substitutes  chosen  by  liim ;  it  did 
not  give  to  defendant  the  right  to 
control,  either  as  to  means  or  men, 
in  carrying  it  out;  Carleton,  and 
Carleton  alone,  hired,  paid,  and  dis- 
charged the  workmen.  After  de- 
ceased had  been  informed  by  de- 
fendant's manager  what  job  defend- 
ant wanted  done,  and  they  had  gone 
over  it,  its  execution  was  turned 
over  to  deceased,  and  he  furnished 
the  tools  and  men,  and  Vas  inde- 
pendent in  methods  and  means. 
He,  in  following  an  independent' 
business,  undertook  to  do  a  spe- 
cific job  of  work  in  his  own  way, 
with  his  own  men,  and  his  own  ap- 
pliances, without  submitting  him- 
self to  control  as  to  petty  detail  as 
would  an  employee;  any  suggestion 
that  came  from  defendant  was  ad- 
visory only,  without  the  absolute 
right  of  interference;  any  super- 
vision had  to  .do  only  with  ultimate 
results. 
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Under  the  admitted  facts,  on  the 
undisputed       testi- 
mony, deceased  was  2rt^'iiS"u  Kr" 
not     an     employee  f'^Jl^J*"*  """" 
Within  the  meaning 
of  the  act    We  may  take,  judicial 
notice  that  the  ar-  »^,j._„_  ^. 
rangement  of  pay'  ci«i  n«ttee-eoat 
ing  the  cost  plus  a  '"''"  *»"*~«*- 
percentage,  as  a  contract  price  for 
a  completed  job,  is  growing  in  fa- 
vor, and  is  becoming  a  common  plan 
adopted  by  contractors  in  place  of 
a  lump  sum  payment.    The  Federal 
government   has    let    contracts    in- 
volving the  expenditure  of  enormous 
sums  of  money  on  this  plan.    The 
change  is  only  in  the  method  of 
computing  payment.     There  is  no 
change  in  the  relation  of  the  parties 
from  that  which,  exists  where  the 
payment  is  a  lump  sum.    The  man- 
ner of  computing  payment  for  the 
completed  job  is  not  controlling;  a 
change  in  this  regard  does  not  con- 
vert an  independent  contractor  into 
an  employee,  either  at  common  law 
or  within  the  meaning  of  the  act. 

The  award  of  the  Industrial  Ac- 
cident Board  is  reversed. 


irOTE. 

The  annotation  following  Nichols  v. 
Harvey  Hubbell,  ante,  226,  discusses 
generally  the  nature  of  the  relation 
of  employer  and  independent  contrac- 
tor. The  circumstances  under  which 
the  existence  of  the  relationship  is 
predicable  are  the  subject  of  the  an- 
notation following  Gall  v.  Detboit 
JoxratNAL  Co.  post,  1168. 


RE  CLAIM  OP  MAY  D.  LITTS 

v. 

RISLEY  LUMBER  COMPANY  et  al.,  Appts. 

STATE  INDUSTRIAL  COMMISSION,  Respt. 

Vew  York  Court  of  Appeala—Octoher  99,  19X8. 
(224  N.  Y.  821,  120  N.  E.  780.) 

Master  and  servant  —  direction  as  to  details  of  work  —  eflfeet. 

1.  One's  status  as  independent  contractor  is  not  destroyed  by  the  fact^ 
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that  the  employer  gives  directions  as  to  the  performance  of  details  of  the 
work. 

[See  note  on  this  question  beginning  on  page  1168.] 


—  who  is  independent  contractor. 

2.  One  contracting  to  paint  smoke- 
stacks for  a  lump  sum  and  furnish  his 
own  implements,  with  discretion  as 
to  time  of  beginning  the  work  and 
method  of  doing  it,  is  an  independent 
contractor  not  within  the  protection 
of  the  Workmen's  Compensation  Act, 
although  the  employer  furnishes  him 
a  helper  and  the  paint. 

[See  14  R.  C.  L.  67,  68;  28  R.  C.  L. 
762;  3  R.  C.  L.  Supp.  168, 164,  1593.] 


—  incidents  of  relation  of  master  and 

servant. 

3.  In  the  relation  of  employer  and 
employee  the  employer  has  control  and 
direction,  not  only  of  the  work  or  per- 
formance and  its  result,  but  of  its 
details  and  methods,  and  may  dis- 
charge the  employee  disobeying  such 
control  and  direction. 

[See  18  R.  C.  L.  490,  491;  3  R.  C.  L. 
Supp.  165,  815.] 


Appeal  by  defendants  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  Third  Department,  affirming  an  award  of  the  State 
Industrial  Commission  in  favor  of  claimant  in  a  proceeding  by  her  under 
the  Workmen's  Compensation  Act  to  recover  compensation  for  the  death 
of  her  decedent.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  E.  C.  Sherwood,  William  B.      &  A.  Coal  Min.  Go.  22  West.  L.  Rep. 


Davis,  and  Amos  H.  Stephens,  for  ap- 
pellants: 

Claimant's  decedent  was  an  inde- 
pendent contractor,  and  not  an  em- 
ployee. 

Kackel-v.  Serviss,  180  App.  Div.  64, 
167  N.  Y.  Supp.  348;  Powley  v.  Vivian 
&  Co.  169  App.  Div.  170,  154  N.  Y. 
Supp.  426,  10  N.  C.  C.  A.  835;  Rhein- 
wald  V.  Builders'  Brick  &  Supply  Co. 
223  N.  Y.  572,  119  N.  E.  1074;  Bargey 
V.  Massaro  Macaroni  Co.  218  N.  Y. 
410,  113  N.  E.  407;  Hexamer  v.  Webb, 
101  N.  Y.  377,  54  Am.  Rep.  703,  4  N. 
E.  755;  Murray  v.  Dwight,  161  N.  Y. 
301,  48  L.R.A.  673,  55  N.  E.  901;  Hop- 
kins V.  Empire  Engineering  Corp.  152 
App.  Div.  570,  137  N.  Y.  Supp.  478; 
Lawrence  v.  Shipman,  39  Conn.  586; 
Smith  V.  Simmons,  103  Pa.  32,  49  Am. 
Rep.  118;  Harrison  v.  Collins,  86  Pa. 
153,  27  Am.  Rep.  699. 

Messrs.  Merton  E.  Lewis,  Attorney 
General,  and  E.  C.  Aiken,  for  respond- 
ent : 

Deceased  was  an  employee  on  the 
piecework  plan,  and  not  an  independ- 
ent contractor. 

Peake  v.  Lakin,  221  N.  Y.  496,  116 
N.  E.  1063 ;  Claremont  v.  DeCoss,  220 
N.  Y.  671,  116  N.  E.  1040;  State  ex  rel. 
Virginia  &  R.  Lake  Co.  v.  District  Ct. 
128  Minn.  43,  150  N.  W.  211,  7  N.  C. 
C.  A.  1076;  Clarke  v.  B.  C.  A.  &  D. 
Soc.  47  Ir.  L.  T.  113;  Taylor  v.  Burn- 
ham  [1910]  S.  C.  705,  47  Scot.  L.  R. 
643,  3  B.  W.  C.  C.  569;  Re  Cangeme 


(Can.)  68;  McNally  v.  Fitzgerald,  48 
Ir.  L.  T.  4,  7  B.  W.  C.  C.  966;  Lewis 
V.  Stanbridfee,  6  B.  W.  C.  G.  568;  Jones 
V.  Penwyllt  Dinas  Silica  Brick  Co.  6 
B.  W.  C.  C.  492;  Doharty  v.  Boyd 
[1909]  S.  C.  87,  46  Scot.  L.  R.  71,  2 
B.  W.  C.  C.^  257. 

Collin,  J.,  delivered  the  opinion  of 
the  court: 

The  state  industrial  commission 
decided  that  Burt  Litts  died  from 
injuries  received  as  an  employee  of 
the  Risley  Lumber  Company,  while 
in  the  course  of  his  employment, 
under  conditions  making  the  Work- 
men's Compensation  Law  (Consol. 
Laws,  (diap.  67)  applicable.  They, 
therefore,  made  an  award  of  com- 
pensation to  the  claimants,  which 
the  appellate  division  affirmed  by  a 
decision  not  unanimous. 

The  evidence,  however,  is  not  con- 
flicting. We  are  to  determine 
whether  or  not  it  tends  to  sustain 
the  finding,  that  Litts  was,  when  in- 
jured, an  employee  of  the  company 
within  the  intendment  of  the  act. 

Three  Wgh  smokestacks  were  a 
part  of  the  industrial  plant  of  the 
company  at  Rock  Rift,  New  York. 
In  the  spring  of  1917  Litts  agreed 
with  the  company  that  he  would 
paint  the  stacks  for  the  sum  of  $50. 
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Litts  was  .to  furnish  the  ropes, 
tackle,  scaffolding,  and  implements. 
The  company  was  to  supply  the 
paint  and  pay  the  wages  of  a  man 
to  help  Litts.  On  August  21,  1917, 
the  company  wrote  to  Litts,  who 
had  not  then  painted  the  stacks,  as 
follows: 

Walton,  N.  Y.  August  21, 1917. 
Mr.  Burt  Litts, 

Readbum,  N.  Y. 
Dear  sir:  — 

When  do  you  expect  to  be  able 
to  paint  the  stacks  that  we  talked 
to  you  about  this  spring?  '  This 
ought  to  be  done  before  tiie  ovens 
and  the  boilers  are  fired  up. 
Yours  truly, 
H.  C.  McKenzie,  Treas. 

On  or  about  the  28th  day  of  Au- 
gust, 1917,  Litts  appeared  at  the 
plant  of  the  company  with  the  arti- 
cles furnished  by  him  necessary  for 
painting  the  stacks.  He  said  to 
Bailey,  the  foreman  of  the  company: 
"Bailey,  I  don't  know  who  I  can 
get.  Can  you  fiimish  me  a  helper 
for  a  little  while?"  Bailey  sent  to 
him  McGraw,  who  was  a  day  labor- 
er employed  by,  and  on  the  pay  roll 
of,  the  company.  Litts  said  he 
would  do.  McGraw,  by  means  of 
a  rope,  helped  to  pull  Litts  up  aside 
the  stacks  and  hold  him  when  he 
wanted  to  stop.  On  the  Slst  day 
of  August,  Litts,  because  of  the 
breaking  of  the  ropes,  fell  and  was 
so  injured  that  he  died.  On  August 
30th,  Litts,  being  unable  to  work 
on  the  .stack  because  of  rain,  told 
the  foreman  he  was  .  going  home; 
The  foreman  gave  him  inside  paint- 
ing to  do,  which  was  kept  account 
of  separately  from  that  of  painting 
the  stacks. 

The  act  contains  this  definition: 
'*  'Employee'  means  a  person  en- 
gaged in  one  of  the  occupations 
enumerated  in  section  two  or  who 
is  in  the  service  of  an  employer 
whose  principal  business  is  tfkat  of 
carrying  on  or  conducting  a  hazard- 
ous employment  upon  the  premises 
or  at  the  plant,  or  in  the  course  of 
his  employinent  away  from  the  plant 
of  biift  employer;  and  shall  not  in- 
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dude  farm  laborers  or  dcnuestic 
servants."  §  3,  subd.  4.  This  defi- 
nition is  not  inimical  to  and  does 
not  disturb  the  distinctions  estab- 
lished in  the  common  law  between 
a  servant  or  employee  and  an  inde- 
pendent contractor.  The  rules 
which  demarcate  the  relation  of 
master  and  servant  from  that  of 
employer  and  independent  contrac- 
tor are  operative  in  the  considera- 
tion of  claims  made  under  the  act. 
From  the  definitions  and  language 
of  the  act  it  is  manifest  that  it  deals 
with  employers  and  employees,  and 
an  independent  contractor  is  not 
within  its  protection. 

In  the  instant  case  Litts  was  an 
Independent  contractor.  He  agreed 
to  do  a  specific  piece 
of  work  for  the  IS^l'^^VS.r^- 
company.  In  doing  JSSt"**"*  "*"' 
it  he  had  absolute 
control  of  himself  and  his  helper. 
He  was  independent  as  to  when, 
within  a  reasonable  time  after  the 
agreement  was  made  between  him 
and  the  company,  and  as  to  where, 
he  should  commence  the  work.  He 
was  free  to  proceed  in  the  execu- 
tion of  it  entirdy  in  accordance 
with  his  own  ideas.  He  was  not 
to  any  extent  subject  to  the  direc- 
tions of  the  company  in  respect  of 
the  method,  means,  or  procedure  in 
the  accomplishment.  He  was  not 
subject  to  a  discharge  by  the  com- 
pany because  he  did  the  painting 
in  one  way  rather  than  in  another. 
Those  facts,  considered  by  them- 
selves, would  constitulje  him  an 
independent  contractor.  In,  the. re- 
lation of  employer  and  employee 
the  employer  has  control  and  direc- 
tion not  only  of  the  work  or  per- 
formance and  its  _,„cid*-t.  o« 
result,  but  of  ita  reuitio«  ot  man- 
details  and  method,  **'  •""  "•''"*• 
and  may  discharge  the  employee 
disobeying  such  control  and  direc- 
tion. Uppington  v.  New  York,  165 
N.  Y.  222,  232,  53  L.R.A.  550,  69 
N.  E.  91,  9  Am.  Neg.  Rep.  115; 
Hexamer  v.  Webb,  101  N.  Y.  377, 
54  Am.  Rep.  703,  4  N.  E.  755;  Mc- 
C!olligan  v.  Pennsylvania  R.  Co.  214 
Pa.  229,  6  L.R.A.(N.S.)   644,  112 
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Am.  St.  Rep.  739,  68  Atl.  792,  20 
Am.  Neg.  Rep.  471;  Linnehan  v. 
Rollins,  137  Mass.  123,  50  Am.  Rep. 
287;  Bennett  v.  Truebody,  66  Cal. 
509,  56  Am.  Rep.  117,  6  Pac.  329; 
Zeitlow  V.  Smock,  65  Ind.  App.  643, 
117  N.  E.  665 ;  Holbrook  v.  Olympia 
Hotel  Co.  200  Mich.  597,  166  N.  W. 
876;  Fidelity  &  Deposit  Co.  v. 
Brush,  176  Cal.  448,  168  Pac.  890; 
Thompson  v.  Twiss,  90  Conn.  444, 
L.R.A.1916E,  506,  97  Atl.  828; 
Messmer  v.  Bell  &  C.  Co.  138  Ey. 
19,  117  S.  W.  846,  19  Ann.  Cas.  1. 
Moreover,  the  agreement  to  paint 
the  three  stacks  for  the  specific  sum 
of  $50  is  indicative,  though  not  con- 
clusive, that  Litts  became  an  inde- 
pendent contractor. 

The  fact  that  during  the  progress 
of  the  work  the  company  told  Litts 
to  do  certain  acts  which  were  es- 
sential to  the  performance  of  the 
agreement — ^that  is,  to  scrape  off 
and  paint  well  the  rusty  spots — is 
not  inconsistent  with  his  status  or 
-dir««tto.  ..  f  relation  as  in  inde- 
detatu  of  worio-  pendent  contractor. 
•■••*•  The    relation    per- 

mitted  the  company  to  exercise  the 
degree  of  control  essential  to  secure 
the  fulfilment  of  the  contract,  and 
which  did  not  deprive  Litts  of  the 
right  and  opportunity  to  do  the 
painting  in  the  way  he  wished. 
Uppington  v.  New  York,  supra; 
Boyd  v.  Chicago  &  N.  R.  Co.  217 
III.  882,  108  Am.  St.  Rep.  253,  75 
N.  E.  496;  Carleton  v.  Foundry 
&  Mach.  Products  Co.  199  Mich. 
148,  ante,  1141,  165  N.  W.  816. 

The  fact  that  the  company  fur- 


nished the  paint  and  the  helper  does 
not  conflict  with  the  evidence  here 
that  Litts  was  independent  of  and 
uncontrolled  by  the  company  in  the 
mode  and  means  of  dmng  the  work. 
LJtts  was  free  to  apply  the  paint  as 
he  chose.  The  helper  was  subject 
to  his  orders  alone.  The  power  was 
his,  throughout  the  performance  of 
the  job,  to  determine  and  direct  the 
particular  manner  in  which  the 
paint  and  the  appliances  should  be 
used,  and  the  acts  of  the  helper. 
Perham  v.  American  Roofing  Co. 
193  Mich.  221, 159  N.  W.  140;  Mill- 
er v.  Minnesota  &  N.  W.  R.  Co.  76 
Iowa,  655,  14  Am.  St.  Rep.  258,  39 
N.  W.  188. 

The  order  should  be  reversed  and 
the  determination  of  the  State  In- 
dustrial Commission  annulled,  and 
claim  dismissed,  with  costs  against 
the  State  Industrial  Conmiission  in 
this  court  and  in  the  Appellate 
Division. 

Hlscock,  Ch.  J.,  Chase,  Cnddeback, 
Hogan,  McLaughlin,  and  Crane,  JJ., 
concur. 


KOTB. 

The  annotatioii  following  Nichols  v. 
Harvey  Hubbell,  ante,  226,  discusses 
generally  the  nature  of  the  relation  of 
employer  and  independent  contractor. 
The  circumstances  under  which  the 
existence  of  the  relationship  is  predi- 
cable  are  the  subject  of  the  annotation 
following  Gall  v.  Detroit  Joubnai. 
Co.  post,  1168. 


M.  P.  FLICKENGER  et  al.,  Plffs.  In  Certiorari, 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  et  aL 

Calif omia  Supreme  Court  (In  Bano)—Octol>er  10,  1910. 

(181  Cal.  425,  184  Pac.  861.) 

Master  and  servant  —  who  is  independent  contractor  —  one  moving  hay. 

1.  One  who,  being  engaged  in  the  truck  busings,  is  employed  to  aasiBt 

in  moving  a  quantity  of  hay,  and  who  loads  his  truck  when  it  suits  his 
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own  convenience,  with  no  one  to  contrd  his  actions  or  his  times  of  comingr 
and  going,  and  who  is  to  be  paid  a  specified  price  per  day  for  his  services, 
is  an  independent  contractor  not  within  the  operation  of  the  Workmen's 
Comx)en8ation  Act. 

[See  note  on  this  question  beginning  on  page  1168.] 


Definition  —  "independent  contrac- 
tor." 

2.  A  statutory  definition  of  "inde- 
pendent contractor"  as  one  rendering 
service  other  than  manual  labor  for 
a  "specified  recompense,  for  a  speci- 
fied result,  under  the  control  of  his 
principal  as  to  the  result  of  his  work 
only,  and  not  as  to  the  means  by  which 
such  result  is  accomplished,"  restricts 
the  common-law  meaning  of  "inde- 
pepdent  contractor." 
Constitutional  law  —  industrial  acci- 
dent commission  —  attempt  to  en- 
large jurisdiction. 

3.  A  statute  attempting  to  enlarge 


the  jurisdiction  of  an  industrial  ac- 
cident commission  aa  established  by 
the  Constitution,  by  enlarging  the 
meaning  of  the  term  "employee,"  is 
unconstitutional  so  far  as  the  enlarged 
jurisdiction  is  concerned. 

—  retroactive  effect. 

4.  A  constitutional  amendment  re- 
lating to  the  jurisdiction  of  the  in- 
dustrial accident  commission  can  have 
no  application  to  accidents  which  have 
occurred  and  been  decided  by  the  com- 
mission before  the  amendment  takes 
effect. 


Certkmkaxi  to  the  Industrial  Accident  Commission  to  review  its  award 
to  claimant  in  a  proceeding  by  her  under  the  Workmen's  Compensation 
Act  to  recover  compensation  for  the  death  of  her  husband.  Award  an- 
nulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  E.  L.  Stockwell  and  Red-  Messrs.  Christopher  M.  Bradley  and 
man  &  Alexander,  for  plaintiffs  in.    Warren  H.  Pillsbury  for  defendants 


certiorari : 

Section  8  (b)  of  the  Compensation 
Act  is  unconstitutional  in  so  far  as 
it  purports  to  confer  jurisdiction  upon 
the  commission  over  independent  con- 
tractors. 

San  Francisco-Oakland  Terminal 
R.  Co.  V.  Industrial  Acci.  Commission, 
180  Cal.  121,  179  Pac.  386. 

The  jurisdiction  of  the  commission 
is  dependent  upon  the  Constitution, 
and  cannot  be  increased  by  act  of  the 
•  legislature. 

Carstens  v.  Pillsbury,  172  Cal,  572, 
158  Pac.  218;  Sturdivant  v.  Pillsbury, 
172  Cal.  681,  158  Pac.  222;  Western 
Metal  Supply  Co.  v.  Pillsbury,  172  Cal. 
407,  156  Pac.  491,  Ann.  Cas.  1917E, 
390;  Western  Indemnity  Co.  v.  In- 
dustrial Acci.  Commission,  172  Cal. 
766,  158  Pac.  1038;  Donlon  Bros.  v. 
Industrial  Acci.  Commission,  173  Cal. 
260,  159  Pac.  715;  Fidelity  &  D.  Co. 
V.  Brush,  176  Cal.  448,  168  Pac.  890; 
Parsons  v.  Industrial  Acci.  Commis-. 
sion,  178  Cal.  394,  173  Pac.  585; 
Western  Indemnity  Co.  v.  Pillsbury, 
172  Cal.  807,  159  Pac.  721;  Mobley  v. 
J.  S.  Rogers  Co.  68  Ind.  App.  308,  119 
N.  E.  477;  Fay  v.  Germdn  General 
Benev.  Soc.  163  Cal.  118,  124  Pac.  844. 


in  certiorari. 

Lawlor,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  certiorari  to  re- 
view an  award  made  by  the  Indus- 
trial Accident  Commission  against 
the  .£tna  Life  Insurance  Company 
as  insurance  carrier  for  M.  P.  Flick- 
enger,  in  favor  of  Lillian  Reeves, 
in  the  sum  of  $4,346,  as  compensa- 
tion for  the  dealJi  of  her  husband, 
Tarvin  A.  Reeves,  who  was  killed 
while  hauling  hay  for  Flickenger. 

For  some  time  prior  to  the  acci- 
dent Reeves  was  the  owner  of  an 
automobile  truck,  and  was  engaged 
in  the  "truck  business"  in  the  city  of 
Bakersfield.  He  received  most  of  his 
calls  through  a  telephone  which  he 
had  in  a  cigar  store.  Reeves  had 
formerly  done  hauling  for  one  W. 
A.  Ferguson,  using  his  own  motor 
truck  and  receiving  $15  per  day 
for  Ms  services.  Not  long  before 
Reeves  was  killed  Fergruson  retired 
from  the  trucking  business  and 
turned  it  over  to  Reeves.    Thence- 


Digitized  by 


Google 


1152 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  AL.R. 


forward  Reeves  was  ready  to  do  a 
general  trucking  business  on  his 
own  account,  and  any  calls  that 
thereafter  would  come  to  Ferguson 
were  to  be  referred  to  him. 

Flinkenger,  who  was  in  the  feed 
and  fuel  business,  was  engaged  in 
hauling  with  his  own  truck  a  quan- 
tity of  hay  to  some  sheep  and  cattle 
that  were  starving  on  a  ranch 
about  8  miles  from  Eldison,  a  small 
town  10  miles  distant  from  Bakers- 
field.  It  was  raining  and  the  roads 
were  in  very  bad  condition.  The 
work  of  moving  the  hay  was  not 
progressing  rapidly  enough  with 
one  truck,  and  hence  Flickenger" 
found  it  necessary  to  secure  help, 
and  so  he  engaged  Reeves  and  two 
others  to  assist  in  hauling  the  hay. 
.The  deceased  went  to  work  on  the 
morning  of  March  9, 1918,  and  about 
the  middle  of  the  afternoon  of 
March  11th,  while  crossing  the 
Santa  Fe  track  with  his  truck,  waa 
struck  by  a'  locomotive  and  sus- 
tained injuries  from  which  he  died 
a  few  hours  later. 

The  chief  question  presented  here 
is  as  to  the  status  of  Reeves  in  .per- 
forming this  service:  Was  he  an 
independent  contractor  or  an  em- 
ployee of  Flickenger?  The  facts  in 
this  regard  are  these:  Flickenger 
testified  that,  owing  to  the  condition 
of  the  roads  and  the  fact  that  no 
certain  amount  of  work  could  be 
accomplished  in  any  given  time,  no 
definite  price  was  agreed  upon  and 
no  time  set  for  the  completion  of 
the  work,  but  that  he  told  Reeves  "to 
go  out  and  haul  hay,  and  keep  at 
hauling  it,  and  we  will  not  make  any 
definite  arrangement,  but  when  you 
are  through  hauling,  why,  you  will 
find  you  will  not  be  dissatisfied  with 
the  terms  of  settlement."  He  testi- 
fied that  he  sent  one  of  his  employees 
with  Reeves  the  first  trip,  to  show 
him  the  best  road  and  where  to  un- 
load the  hay.  After  that  Flicken- 
ger left  Reeves  to  haul  as  he  pleased, 
and  did  not  require  him  to  report 
either  before  or  after  work,  though 
he  expected  him  to  put  in  a  full  day. 
Mrs.  Reeves  testified  that  deceased 
had  told  her  that  it  was  "day  work," 


and  that  he  supposed  he  would  get 
$15  a  day,  which  was  the  price  he 
was  accustomed  to  receive  when  he 
worked  with  his  truck.  Flickenger 
further  testified  that  he  had  paid 
each  of  the  other  men  $15  a  day. 
This  amount  included,  not  only  the 
services  of  the  men  and  the  trucks, 
but  also  covered  all  necessary  ex- 
penses for  oil,  gasolene,  repairs,  and 
the  like,  in  connection  with  the  op- 
eration of  the  truck. 

From  these  facts  the  Industrial 
Accident  Commission  found  "that 
said  injury  arose  out  of  and  in  the 
course  of  such  employment,  was 
proximately  caused  thereby,  and  oc- 
curred while  the  employee  was  per- 
forming service  growing  out  of  and 
incidental  to  the  same."  It  was 
further  found  "that  at  the  time  of 
said  injury  the  employee  was  not 
engaged  in  any  of  the  occupations 
or  employments  excluded  by  §  8  of 
the  Workmen's  Compensation,  In- 
surance, and  Safety  Act  of  1917 
from  the  provisions  of  said  act." 

In  addition  to  the  death  benefit 
of  $4,346  there  was  an  award  of 
■$100  for  funeral  expenses  and  $30 
for  medical  e^tpenses. 

Petitioners  contend  that  the  facts 
do  not  support  the  finding  that  de- 
ceased was  the  employee  of  Flick- 
enger, but  that  he  "was  an  inde- 
pendent contractor,  as  that  term 
was  used  prior  to  the  adoption  of 
the  Compensation  Act,"  that  the 
award  can  be  sustained  only  under 
the  statutory  definition  of  the  term 
"employee"  appearing  in  §  8  (b)  of 
the  Compensation  Act  of  1917,  and 
that  S  8<b)  is  therefore  unconstitu- 
tional. In  other  words,  the  position 
of  petitioners  is  this :  Section  8  (b) 
of  the  Compensation  Act  of  1917 
has  changed  and  enlarged  the  mean* 
ing  of  the  term  "employee,"  by  re- 
stricting the  definition  of  what 
constitutes  an  "independent  con- 
tractor," so  as  to  include  in  the  for- 
mer classification  persons  who, 
under  the  law,  as  it  stood  prior  to 
the  constitutional  Amendinent  of 
1911,  authorizing  the  creation  of  the 
commission,  and  prior  to  the  pas- 
sage of  §  8(b),  would  have  come 
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under  the  latter  designation;  that 
this  section  is  unconstitutional  be- 
cause it  is  an  attempt  to  extend  the 
jurisdiction  of  the  Industrial  Acci- 
dent Commission  beyond  the  limits 
prescribed  by  §  21,  art.  20,  of  the 
Constitution,  which  confines  the 
authority  of  the  Industrial  Accident 
Commission  to  the  settlement  of 
disputes  arising  between  employers 
and  employees,  by  bringing  into  the 
list  of  "employees"  persons  who, 
prior  to  this  legislative  enactment, 
were  classed  as  "independent  con- 
tractors." Section  8(b)  reads  as 
follows:  "(b)  Any  person  ren- 
dering services  for  another,  other 
than  as  an  independent  contrac- 
tor, or  as  expressly  excluded  herein, 
is  presumed  to  be  an  employee  with- 
in the  meaning  of  this  act.  The 
term  'independent  contractor'  shall 
be  taken  to  mean,  for  the  pur- 
pose of  this  act:  Any  person 
who  renders  service,  other  than 
manual  labor,  for  a  specified  rec- 
ompense for  a  specified  result, 
under  the  control  of  his  principal 
as  to  the  result  of  his  work  only  and 
not  as  the  means  by  which  such 
result  is  accomplished."  Stat.  1917, 
p.  835. 

The  terms  "employee"  and  "inde- 
pendent contractor"  had  been  fre- 
quently defined  by  the  courts  of  this 
state  prior  to  the  Amendment  to  the 
Constitution  authorizing  the  cre- 
ation of  the  Industrial  Accident 
Commission.  Art.  20,  §  21.  In 
White  V.  Alameda,  124  Cal.  95,  56 
Pac.  795,  it  is  said:  "There  is  ng 
necessary  distinction  between  the 
terms  'servant*  and  'employee.' 
.  .  .  The  term  'employee'  may 
sound  more  euphonious  than  the 
term  'servant,'  but  there  is  no  sub- 
stantial difference  between  the  two, 
except  as  the  statute  makes  a  dif- 
ference." 

Section  2009  of  the  Civil  Code 
defines  a  servant  as  "one  who  is  em- 
ployed to  render  personal  service  to 
his  employer,  otherwise  than  in  the 
pursuit  of  an  independent  calling, 
and  who  in  such  service  remains 
entirely  under  the  control  and  direc- 
19  A.L.R.— 73. 


tion  of  the  latter,  who  is  called  his 
master." 

The  status  of  employee  has  been 
distinguished  from  that  of  an  inde- 
pendent contractor  in  the  following 
cases :  Boswell  v.  Laird,  8  Cal.  469, 
68  Am.  Dec.  345, 10  Mor.  Min.  Rep. 
616;  Du  Pratt  v.  Lick,  38  Cal,  691; 
Bennett  v.  Truebody,  66  Cal.  509, 
56  Am.  Rep.  117,  6  Pac.  329;  Ahem 
v.  McGeary,  79  Cal.  44,  21  Pac.  540; 
Hedge  v.  Williams,  131  Cal.  455, 
82  Am.  St.  Rep.  366,  63  Pac.  721, 
64  Pac.  106 ;  Louthan  v.  Hewes,  138 
Cal.  116,  70  Pac.  1065;  Green  v. 
Soule,  145  Cal.  96,  78  Pac.  337,  17 
Am.  Neg.  Rep.  8;  Houghton  v. 
Loma  Prieta  Lumber  Co.  152  Cal. 
500,  14  L.R.A.(N.S.)  913,  93  Pac. 
82,  14  Ann.  Cas.  1159;  Houghton  v. 
Loma  Prieta  Lumber  Co.  152  Cal. 
574,  93  Pac.  377 ;  Pearson  v.  M.  M. 
Potter  Co.  10  Cal.  App.  245,  101 
Pac.  681. 

In  Bennett  v.  Truebody,  66  Cal. 
509,  56  Am.  Rep.  117,  6  Pac.  329, 
supra,  it  was  said:  "The  plumber 
was  left  to  produce  the  desy-ed  re- 
sult in  his  own  way.  If  that  did  not 
constitute  him  an  independent  con- 
tractor, we  do  not  know  what  would. 
There  was  no  stipulation  as  to  the 
amount  to  be  paid  for  the  work,  but 
that  is  an  immaterial  circumstance 
in  this  case." 

The  court  there  referred  to  and 
cited  with  approval  the  early  case 
of  Milligan  v.  Wedge,  12  Ad.  &  E. 
737,  113  Eng.  Reprint,  993,  4  Perry 
&  D.  714,  10  L.  J.  Q.  B.  N.  S.  19, 
where  a  butcher  hired  a  drover  to 
drive  a  bullock  from  one  specified 
place  to  another.  Coleridge,  J.,  held 
that  the  drover  was  an  independent 
contractor. 

So,  also,  the  difference  between 
an  employee  and  an  independent 
contractor  has  been  clearly  stated 
in  a  number  of  decisions  in  this 
state  since  the  creation  of  the  Indus- 
trial Accident  Commission,  which 
definitions  are  in  entire  accord  with 
those  laid  down  in  the  authorities 
above  cited.  In  Western  Indemnity 
Co.  V.  Pillsbury,  172  Cal.  807,  159 
Pac.  721,  where,  the  question  in- 
volved  was    whether   the   ini'ured 


Digitized  by 


Google 


teamster  was  an  employee  or  an  in- 
dependent contractor,  it  was  said: 
"It  is  undisputed  that  the  contract 
between  Stevens  and  Tittle  did  not 
cover  any  definite  period.  It  is  also 
undisputed  that  the  latter's  foreman 
directed  Stevens  and  his  driver  in 
the  matter  of  the  material  to  be 
hauled.  There  was  no  agreement 
regarding  the  bulk  of  matter  or  the 
number  of  loads  per  day,  but  each 
wagon  was  to  be  used  for  the  period 
of  eight  hours  a  day,  both  in  remov- 
ing the  rubbish  and  surplus  sand. 
.  .  .  Neither  did  he  pay  Mr.  Stev- 
ens a  certain  sum  for  use  of  the 
teams  and  another  sum  for  personal 
services.  .  .  .  But  it  is  urged 
with  much  force  that,  since  the  fore- 
man for  Tittle  Company  directed 
Stevens  in  the  matteer  of  the  mate- 
rials to  be  hauled,  the  latter  was  not 
an  independent  contractor — that 
the  test  of  what  constitutes  inde- 
pendent service  lies  in  the  control 
exercised,  and  that  the  driver,  being 
under  the  supervision  of  the  fore- 
man, was,  therefore,  an  employee 
of  Tittle.  It  is  true  that  many  au- 
thorities specify  'control'  of  the 
person  performing  work  as  the 
means  of  differentiating  service 
from  independent  employment.  The 
test  of  'control,'  however,  means 
'complete  control.'  For  example, 
the  citizen  who  hires  a  taxicab  to 
take  him  to  a  certain  place  exercises 
that  amount  of  control  over  the 
driver,  but  he  does  not  thereby  be- 
come the  man's  employer.  .  .  . 
'It  is  well  settled  that^  where  one 
person  is  performing  work  in  which 
another  is  beneficially  interested, 
the  latter  may  exercise  over  the  for- 
mer a  certain  measure  of  control 
for  a  definite  and  restricted  pur- 
pose, without  incurring  the  respon- 
sibilities, or  acquiring  the  immuni- 
ties, of  a  master  with  respect  to  the 
person  controlled.'  ...  In  the 
case  at  bar  confusion  arose  out  of 
the  fact  that  Stevens  drove  his  own 
team,  but  we  see  nothing  in  that 
fact  which  made  him  a  servant  and 
not  a  contractor.  ...  It  has  been 
said  that  the  true  test  of  a  contrac- 
tor is  that  he  renders  service  in  the 
course  of  an  independent  occupa- 


tion, following  his  employer's  de- 
sires in  the  results,  but  not  in  the 
means  used;  .  .  .  but  in  weigh- 
ing the  control  exercised  we  must 
carefully  distinguish  between  au- 
thoritative control  and  mere  sugges- 
tion as  to  detail  or  the  necessary 
co-operation  where  the  work  fur- 
nished is  part  of  a  larger  under- 
taking. ...  In  Chisholm  v. 
Walker  &  Co.  2  B.  W.  C.  C.  261, 
a  case  very  much  like  the  one  at  bar, 
arising  under  a  Workmen's  Compen- 
sation Statute,  it  was  held  that  the 
man  who  received  a  certain  sum 
per  day  for  the  work  of  himself  and 
his  horse  was  not  engaged  in  a  'con- 
tract of  service.'  A  similar  ruling 
was  made  in  Ryan  v.  County  Coun- 
cil, 46  Ir.  L.  T.  69,  5  B.  W.  C.  C. 
578." 

See  also  Donlon  Bros.  v.  Indus- 
trial Acci.  Commission,  173  Cal. 
250,  159  Pac.  715;  Fidelity  &  D. 
Co.  V.  Brush,  176  Cal.  448,  168  Pac. 
890;  Parsons  v.  Industrial  Acci. 
Commission,  178  Cal.  394,  173  Pac 
585. 

In  Fidelity  &  D.  Co.  v.  Brush,  176 
Cal.  448, 108  Pac.  890,  supra,  it  was 
said:  "'It  has  been  said  that  the 
true  test  of  a  contractor  is  that  he 
renders  service  in  the  course  of  an  . 
independent  occupation,  following 
his ,  employer's  desires  in  the  re- 
sults, but  not  in  the  means  used  (1 
Shearm.  &  Redf.  Neg.  6th  ed.  396)  ; 
but  in  weighing  the  control  exercised 
we  must  carefully  distinguish  be- 
tween authoritative  control  and 
mere  suggestion  as  to  detail,  or  the 
necessary  co-operation  where  the 
work  furnished  is  part  of  a  larger 
undertaking.  Standard  Oil  Co.  v. 
Anderson,  212  U.  S.  221,  222,  53  L. 

ed.  480,  484,  29  Sup.  Ct.  Rep.  252. 
The  same  principles  are  announced 
in  Fink  v.  Missouri  Furnace  Co. 
MJ/Lo.  276,  52  Am.  Rep.  376.'  " 

f    Applying  the  principles  of  the 
J  foregoing  authorities  to  the  instant 
case,    it    becomes    apparent    that 
Reeves  was  an  inde- 
pendent contractor,  5^,"*^»,".*  •.*"- 

*^      -  .  ,        '    ant — 'vrho  !■  in- 

and  not  an  employ-  dependent  con- 

ee.  As    we    have  SS^iSTS:;. 
seen,    he    was    en- 
gaged   in    the    "truck    business," 


and  not  only  had  his  own  patronage, 
but  had  taken  over  Ferguson's  as 
well.     He  had  his  own  truck  and 
was  doing  a  general  hauling  busi- 
ness.     Flickenger  merely  told  him 
what  he  desired  to  have  hauled,  and 
Reeves  loaded  his  truck  in  his  own 
way  at  times  suited  to  his  own  con- 
venience; he  never  reported  before 
going  to  work  or  after ;  no  one  con- 
trolled his  actions  at  any  time,  ex- 
cept that  he  was  expected  to  do  a 
full  day's  work.   Reeves  was  obliged 
to  furnish  his  own  appliances  and 
pay  all  expenses  in  the  operation  of 
the  truck,  and  was  not  subject  to 
any  "authoritative  control"  at  any 
time.     In  •other  words,  Flickenger 
was  interested  only  in  the  results 
to  be  attained,  but  not  in  the  means. 
I  by  which  it  was  to  be  accomplishgdj. 
We  may  now  consider  whether  a 
different  result  will  be  reached  if 
we  accept  the  definition  of  an  "inde- 
pendent contractor"  as  it  appears  in 
§  8  (b)  of  the  Compensation  Act  of 
lOl*?.    "That  section  divides  persons 
who  render  service  into  two  classes : 
"Employees"  and  "independent  con- 
tractors."    All    persons   rendering 
service  are  employees,  except  those 
who    render    service    "other    than 
manual  labor,  for  a  specified  recom- 
pense, for  a  specified  result,  under 
the  control  of  his  principal  as  to  the 
result  of  his  work  only,  and  not  as 
to  the  means  by  which  such  result 
is  accomplished."     We  are  of  the 
opinion  that  the  effect  of  this,  defi- 

i>ea»itio«-"i-  nition  »s  to  restrict 
dependent  eon-  the  teiTO  mdepcnd- 
tmctor."  gjj^  contractor,  and 

consequently  enlarge  to  a  corre- 
sponding degree  the  meaning  of  the 
term  "employee." 

To  apply  the  test  "other  than 
manual  labor,"  and  exclude  thereby 
from  the  classification  of  "independ- 
ent contractors"  all  those  persons 
who  perform  manual  labor,  and 
bring  them  into  the  classification 
of  "employees,"  is  a  distinct  enlarge- 
ment of  the  latter  class,  and  a  con- 
sequent extension  of  the  jurisdic- 
tion of  the  Industrial  Accident  Com- 
mission beyond  the  limits  of  the 


thority  to  the  legislature.  Const, 
art.  20,  §  21.  And,  likewise,  if  we 
give  effect  to  the  phrase,  "for  a 
specified  recompense,"  as  it  appears 
in  §  8(b),  we  are  bringing  into  the 
definition  of  what  constitutes  an  in- 
dependent contractor  an  element 
which,  according  to  the  foregoing 
authorities,  did  not  exist  at  the  time 
of  the  adoption  of  the  constitutional 
Amendment,  and  which  was  not  a 
part  of  the  definition  prior  to  the 
passage  of  the  Compensation  Act 
of  1917.  That  the  effect  of  this 
clause  would  be  to  enlarge  the  mean- 
ing of  the  term  "employee,"  and 
thus  extend  the  jurisdiction  of  the 
Industrial  Accident  Commission, 
needs  no  demonstration.  Though, 
if  we  make  the  test  by  applying  the 
rule  to  the  facts  in  the  instant  case, 
it  at  once  becomes  apparent  that  the 
decedent  would  have  been  the  em- 
ployee of  Flickenger,  and  not  an 
independent  contractor,  for  the 
service  he  performed  was  not 
"for  a  specified  recompense."  If 
this  view  be  correct,  and  we  enter- 
tain no  doubt  that  it  is,  §  8(b) 
must  be  held  to  be  unconstitu- 
tional to  the  extent  which  we 
have  indicated  that  it  is'  an  at- 
tempt to  enlarge  the  c«n.*tt-«I.n.l 
jurisdiction    of    the    inn— Indaatrlal 

commission.  This  "italnUtT- 
court  in  a  recent  Jss»*,*»,j;jf««« 
decision,  in  passing 
upon  the  constitutionality  of  §  30  of 
the  Workmen's  Compensation  Act 
of  1917,  speaking  through  Mr.  Jus- 
tice Wilber,  had  this  to  say:  "The 
terms  'employers,'  'employees,'  and 
'employment,'  as  used  in  §  21,  art. 
20,  of  the  Constitution,  as  amended 
in  October,  1911,  must  be  construed 
in  the  light  of  their  meaning  at  the 
time  of  the  adoption  of  the  Amend- 
ment, and  cannot  be  extended  by 
legislative  definition,  for  such  ex- 
tension would,  in  effect,  be  an 
amendment  of  the  Constitution,  if 
accepted  as  authoritative."  Pacific 
Gas  &  E.  Co.  V.  Industrial  Acci. 
Commission,  180  Cal.  497,  181  Pac. 
788,  19  N.  C.  C.  A.  298. 
Respondents    contend,    however. 
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that  "if  any  doubt  remains  upon  the 
question  of  constitutionality,  it  has 
been  removed  by  the  adoption  by 
the  people  in  1918  of  a  new  consti- 
tutional Amendment,  authorizing 
workmen's  compensation,  which 
definitely  ratifies  and  affirms  the 
scope  of  the  act." 

While  it  is  not  so  designated,  the 
reference  must  be  to  §  21  of  article 
20,  as  amended  in  1918.  But  there 
is  no  merit  in  this  contention.  It 
is  suflBcient  to  point  out  that  this 
constitutional  pro- 
vision went  into 
effect  eight  months 
after  Reeves  was  killed,  and  six 
months  after  the  Commission  de- 
cided this  case,  and  consequently 
can  have  no  application  here. 


— retroaetlTe 
effect. 


It  follows  that  the  award  must 
be  annulled,  and  it  is  so  ordered. 

We  concur:  Angdlotti,  Ch.  J.; 
Wilbur,  J.;  LemKm.  J.;  Shaw.  J.; 
Melvin,  J. ;  Olney,  J. 


irOTE. 

The  annotation  followinsr  Nichols  t. 
Harvey  Hubbell,  ante,  226,  discusses 
generally  the  nature  of  the  relation  of 
employer  and  indenendent  contractor. 
The  circumstances  under  which  the 
existence  of  the  relationship  is  predi- 
cable  are  the  subject  of  the  annotation 
following  Gall  v.  Detboit  Joxsksal 
Co.  post,  1168. 


JENNIE  V.  SMITH 

V. 

STATE  WORKMEN'S  INSURANCE  FUND,  Appt 

Pennafflvanta  Supreme  Court —Octoher  7,  19 IS. 

(262  Pa.  286,  105  Atl.  90.) 

Master  find  servant  —  who  is  independent  contractor  —  one  tnutsferring 
freight  between  narrow  and  standard  gauge  raiboad. 

One  contracting  with  the  owner  of  a  narrow-gauge  railroad  to  transfer 
at  a  specified  price  per  ton  all  freight  coming  to  the  transfer  point  between 
the  narrow  and  the  standard  gauge  roads,  and  who  employs  his  own 
helpers  and  selects  his  own  working  time,  being  responsible  merely  for 
breakage  and  demurrage,  and  with  no  reservation  to  the  employer  except 
to  question  the  result  accomplished,  is  an  independent  contractor  not 
within  the  protection  of  the  Workmen's  Compensation  Act. 

[See  note  on  this  question  beginning  on  page  1168.] 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Lycoming  County  reversing  a  decision  of  the  Workmen's  Compensation 
Board  dismissing  complainant's  appeal  from  the  report  of  a  referee  dis- 
allowing her  claim,  in  a  proceeding  to  recover  compensation  for  the  death 
of  her  husband.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Samuel  I.  Spyker  and  Fran-     within  the  meaning  of  the  Compensa- 


cis  H.  Bohlen  for  appellant. 

Mr.   Otto  G.   Kaupp,  for  appellee: 
External  anthrax  contracted  by  de- 
cedent while  in  the  employ  of,  and  in 
the  regular  course  of  the  business  of, 
his  employer,  is  an  injury  by  accident 


tion  Act,  for  which  the  widow  is  en- 
titled to  compensation. 

Schnader  &,  Storey,  Compensation. 
§  1106,  p.  135;  North  American  Life 
&  Acci.  Ina.  Co.  v.  Burroughs,  69  Pa. 
51,  8  Am.  Rep.  212;  Hey  v.  Guarantors' 
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uinuuiLy  jLnaemniiy  KjO.  loi  ra.  XiCK), 
59  Am.  St.  Rep.  644,  37  Atl.  402;  Rol- 
ler V.  Drueding  Bros.  Co.  3  Dept.  Rep. 
202;  Hiers  v.  Hull,  178  App.  Div.  350, 
164  N.  Y.  Supp.  769;  Howgard  v.  How- 
ard Co.  3  Dept.  Rep.  3369. 

Stewart,.  J.,  delivered  the  opinion 
of  the  court : 

The  complainant  is  the  widow  of 
John  V.  Smith,  who  died  at  Masten, 
in  this  state,  the  place  of  his  resi- 
dence,  on   the  30th  of  September, 
1916,  as  the  resalt  of  an  accident  oc- 
curring in  the  course  of  his  employ- 
ment a  few  days  prior.   At  the  time 
of  the   accident  the  husband  was 
engaged    in    transferring    freight, 
including  rawhides,  in  carload  lots, 
from  standard-gauge  cars  belonging 
to  the  Susquehanna  &  New  York 
Railroad,    over    whose    lines    such 
freight    had   been   transported,   to 
narrow-gauge   cars,  for  transship^ 
ment  over  a  narrow-gauge  logging 
road  operated  by  Charles  W.  Sones, 
to  a  station. on  said  road  known  as 
Hillsgrove.     The  accident  he  sus- 
tained, resulting  in  his  death,  was 
the    introduction    into   his    system 
through  a  superficial  external  ex- 
coriation on  his  person,  of  anthrax 
germs  latent  in  the  hides  handled. 
The  answer  filed  to  the  complaint 
denied  that  anthrax  is  an  injury  as 
defined  in  the  Workmen's  Compen- 
sation Act  of  1915    (Act  June  2, 
1915     [P.    L.    736])— a    question 
which,  as  we  view  the  case,  calls  for 
no  discussion  here,  and  we  therefore 
omit  any  discussion  of  it— ^nd  fur- 
ther   alleged    that    the    deceased 
husband  was  not  the  employee  of 
the  party  complained  against,  C.  W. 
Sones,  the  party  owning  and  operat- 
ing the  narrow-gauge  road  at  the 
time  the  infection  was  contracted; 
the  allegation   in   support  of  this 
proposition  being  that  the  husband 
was  an  independent  contractor  for 
the  transfer  of  freight  between  the 
broad  and  narrow  gauge  roads  at 
the  time  of  the   occurrence.     The 
complaint    and    answer    were    re- 
ferred.   In  the  testimony  taken  be- 
fore the  referee  it  was  developed 
that  the  employment  of  the  com- 
plainant's husband  in  the  transfer- 


ring ui  xreiijut  at  iriaaLeii   was   uie 

subject  of  a  written  contract  be- 
tween himself  and  C.  W.  Sonep,  and 
that  this  contract  was  governing  at 
the  time  the  injury  was  received. 
In  a  written  communication  signed 
by  Sones,  addressed  to  John  V, 
Smith,  the  husband,  under  date  of 
1st  of  June,  1913,  this  appears: 

This  will  confirm  our  understand- 
ing relative  to  transferring.  Our 
understanding  and  a'greement  is 
that  you  are  to  transfer  all  inbound 
and  outgoing  freight  in  car  lots  at 
Masten,  with  the  exception  of  lum- 
ber, from  narrow-grauge  to  stand- 
ard-gauge and  from  standard-gauge 
to  narrow-gauge  cars,  all  freight 
received  there,  at  the  following 
prices,  namely: 

I  Bituminous  coal  at  5  cents  per 
jton;  leather,  hides,  and  oats  at  25 
cents  per  ton;  hair  in  bales  and 
bark  in  bags  at  15  cents  per  ton; 
boxes  and  bales  at  8  cents  per  ton ; 
empty  carboys  and  empty  barrels, 
1  cent  each.  Lime  and  fleshings, 
25  cents. 

Our  understanding  is  that  this 
transferring  is  to  be  done  in  a  good 
and  workmanlike  manner;  leather 
cars  to  be  loaded  in  accordance  with 
instructions  from  the  Elk  Tanning 
Company. 

You  are  to  load  or  unload  each 
standard-gauge  car  within  the  time 
limit,  in  order  that  no  demurrage 
charges  may  accrue;  you  are  to  be 
responsible  for  any  breakage  that 
may  occur  while  transferring. 

Settlement  to  be  made  in  cash,  on 
or  about  the  15th  of  each  month,  for 
the  amount  transferred  during  the 
preceding  calendar  month. 

This  contract  to  be  in  full  force 
and  effect  unless  revoked  by  either 
party  by  thirty  days'  notice  in  writ- 
ing. 

Your  acceptance  of  this  will  be 
sufficient  contract  between  us. 

[Signed]  C.  W.  Sones, 

Appended  to  this  communication 
is  the  fpllowing  acceptance  ad- 
dressed to  said  Sones : 

The  above  is  in  accordance  with 
understanding  we  have  had  in  re- 
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Grard  to  transferring  at  Masten.  .  I 
hereby  accept  the  terms  and  condi- 
tions as  set  forth. 

[Signed]  John  V.  Smith. 

The  finding  of  the  referee  was 
"that  under  and  by  virtue  of  the 
above  contract  the  deceased  at  va- 
rious times  employed  divers  persons 
or  laborers  who  assisted  him  in  the 
work  he  had  contracted  to  do  in  and 
about  the  said  transfer,  hiring  and 
discharging  such  employees,  and 
paying  them  such  wage  as  might  be 
agreed  upon  between  him  and  them ; 
that  the  work  of  transferring  was 
solely  under  the  charge  and  care 
of  the  said  deceased,  who  was  re- 
sponsible to  the  defendant  for  all 
breakage  that  might  occur  in  the 
transferring,  and  for  the  demur- 
rage that  might  arise  by  reason  of 
any  delay  in  loading  or  unloading 
from  the  standard  cars;  and  that 
he  was  paid  therefor  at  the  rates 
and  in  the  manner  set  forth  in  the 
above-mentioned  contract;  his  time, 
manner  of  working,  the  number  and 
control  of  the  men,  being  matters 
entirely  within  the  control  of  the 
said  John  V.  Smith."  His  legal 
conclusion  was  "that  claimant  has 
not  brought  herself  within  the  pur- 
view of  §  307  of  the  Workmen's 
Compensation  Act  of  June  2,  1915 
(P.  L.  736),  and  her  claim  must 
therefore  be  disallowed,  and  her 
claim  petition  dismissed." 

From  this  disallowance  of  the 
claim  by  the  referee  an  appeal  was 
taken  to  the  compensation  board, 
where,  after  a  hearing,  the  findings 
and  conclusions  of  the  referee  were 
sustained  and  the  appeal  dismissed. 
An  appeal  followed  to  the  court  of 
common  pleas  of  Lycoming  county, 
two  errors  being  therein  assigned, 
both  of  law,  one  directed  to  the  rul- 
ing of  the  referee,  sustained  by  the 
board,  adjudging  the  deceased  hus- 
band to  have  been  an  independent 
contractor  when  his  injury  for 
which  compensation  is  provided  for 
by  the  Workmen's  Compensation 
Act.  Both  assignments  were  sus- 
tained. The  decision  of  the  board 
was  reversed,  and  the  compensation 
claimed  was  accordingly  awarded. 


From  the  judgment  so  entered  we 
have  this  appeal  by  the  state  work- 
men's insurance  fund.  The  ques- 
tions raised  are  the  same  as  were  be- 
fore the  court  below  and  there 
elaborately  argued.  For  the  reason 
heretofore  stated,  we  shall  confine 
the  discussion  to  the  single  question 
raised  by  the  first  assignment,  name- 
ly, whether  the  relation  of  employer 
and  employee,  or,  in  other  words, 
master  and  servant,  existed  be- 
tween these  parties  When  the  injury, 
the  subject  of  the  complaint,  was 
sustained.  Except  as  such  relation 
existed  the  case  admittedly  does  not 
fall  within  the  protection  of  the 
statute.  Inasmuch  as  we  are  of  one 
mind  that  the  relation  existing  be- 
tween the  parties  was  not  that  of 
employer  and  employee,  but  that  of 
contractor  and  con- 
tractee,  the  other  n"l'^t,"S,iS^' 
question,  ^^  as  to  fS^'totlSne""- 
whether  the  mjury  tr»it.ferr»nK 
complained  of  is  L7iJS.w  «y " 
such  as  the  statute  ;iSf;JVd^  «■»«* 
contemplates,  and 
falls  within  its  provisions,  becomes 
purely  academic,  and  an  affirmative 
conclusion  with  respect  to  it  would 
be  without  result.  We  therefore 
dismiss  it  from  consideration. 

The  remaining  question  admits  of 
but  little  discussion.  The  nature 
and  character  of  employment  of 
John  V.  Smith,  the  claimant's  hus- 
band, are  fixed  by  the  terms  of  the 
contract  that  we  have  above  recited 
between  him  and  the  manager,  C. 
W.  Sones.  This  contract  is  entirely 
intelligible,  covering  the  whole  case 
to  the  minutest  detail,  omitting 
nothing  that  is  at  all  pertinent  or 
that  would  be  helpful  to  its  under- 
standing or  application.  The  chief 
characteristics  of  the  husband's 
employment  are  succinctly  asserted 
in  the  referee's  finding  above  given. 
These,  together  with  one  other 
which  follows  by  necessary  implica- 
tion, namely,  that  by  this  contract 
the  employer  reserved  to  himself 
no  right  in  connection  with  tiie 
work  to  be  done,  excepting  the  right 
to  question  the  sufficiency  of  the  re- 
sult accomplished,  measured  by  the 
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requirements  of  the  contract,  state 
the  whole  case.  Where  this  latter 
feature  is  of  the  substance  of  the 
contract,  it  has  been  uniformly  held, 
and  nowhere  more  strictly  and  ex- 
plicitly than  in  our  own  state,  that 
the  one  employed  is  an  independent 
contractor.  The  general  rule  is  thus 
stated:  Where  a  person  lets  out 
work  to  another,  the  contractee  re- 
serving no  control  over  the  work  or 
workmen,  the  relation  of  contractor 
and  contractee  exists,  and  not  that 
of  master  and  servant  (Wood 
Mast.  &  S.  2d  ed.  593;  26  Cyc. 
1084)  ;  or,  as  stated  by  Shearman  & 
Redfield  on  Neg.  §  74:  "If  one 
renders  service  in  ttie  course  of  an 
occupation,  representing  the  will 
of  his  employer  only  as  to  the  re- 
sult of  his  work,  and  not  as  to  the 
means  by  which  it  is  accomplished, 
it  is  an  independent  employment." 

It  is  only  necessary  to  cite  in 
further  support,  from  among  our 
own  cases,  Harrison  v.  Collins,  86  Pa. 
153,  27  Am.  Rep.  699;  Smith  v. 
Simmons,  103  Pa.  32,  49  Am.  Rep. 
113;  and  McColligan  v.  Pennsyl- 
vania R.  Co.  214  Pa.  229,  6  L.R.A. 
(N.S.)  544,  112  Am.  St.  Rep.  739, 
€3  Atl.  792,  20  Am.  Neg.  Rep.  471. 

We  need  not  stop  to  consider  any 
supposed  distinction  between  the 
terms  "employer  and  employee," 
and  "master  and  servant."  The  Act 
of  June  2,  1915  (P.  L.  736),  under 
which  the  present  claim  is  pre- 
ferred, leaves  us  without  occasion 
to  do  this,  since  by  express  terms 
the  acl^  in  §  108,  declares  the  term 
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101  Atl.   90.) 

"employer,"  as  used  in  the  act,  to  be 
synonymous  with  "master,"  and  in 
§  104  the  term  "employee"  is  to  be 
regard  as  synonymous  with  "serv- 
ant." At  the  time  of  the  passage 
of  the  act  the  words  "master  artd 
servant"  had  a  fixed  and  determined 
meaning,  while  the  relation  of  mas- 
ter and  servant,  and  the  duties, 
obligations,  and  responsibilities 
arising  thereunder,  were  clearly 
defined  and  established.  It  was  in 
full  view  of  this  fact  that,  without 
attempting  any  distinction  between 
the  term  "employee"  and  the  term 
"servant,"  the  act  declares  that, 
for  purposes  within  its  provisions, 
the  two  terms  shall  be  regarded  as 
synonymous.  It  results  from  what 
we  have  said  that  the  case  adniits 
of  no  other  conclusion  than  that  the 
husband  of  the  claimant  was  an  in- 
dependent contractor  when  he  sus- 
tained the  injury  from  which  he 
died.  The  case,  therefore,  does  not 
fall  within  the  provisions  of  the 
Compensation  Act  of  1915. 

The  judgment  is  accordingly  re- 
versed. 

NOTE. 

The  annotation  following  Nichols  v. 
Harvey  Hubbell,  ante,  226,  discusses 
generally  the  nature  of  the  relation  of 
employer  and  independent  contractor. 
The  circumstances  under  which  the 
existence  of  the  relationship  is  pred- 
cable  are  the  subject  of  the  annotation 
following  Gall  v.  Detroit  Journal 
Co.  post,  1168. 


IDA  STRICKER  et  al. 

V. 

INDUSTRIAL  COMMISSION  OF  UTAH  et  al. 

Vtah  Supreme  Court  — March  IS,  1020. 
(66  Utah,  603,  188  Pac.  849.) 

Master  and  servant  —  one  contracting  to  quarry  rock. 

1.  One  contracting  with  the  owner  of  a  stone  quarry  to  quarry,  break, 
haul,  and  deliver  where  directed  the  quantities  of  rock  designated  by  the 


Digitized  by 


Google 


1160 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A-KR. 


owner,  at  a  stipulated  price  per  ton,  with  the  risrht  of  the  owner  to  take 
over  the  work  at  the  expense  of  the  contractor  if  it  is  not  prosecuted  with 
diligence,  is  an  independent  contractor. 

iSee  note  on  this  question  beginning  on  page  1168.] 


—  definition  of  independent  contract- 
or. 

2.  An  independent  contractor  is  one 
working  for  another,  who  has  no  con- 
trol of  the  means  by  which  the  work 
is  accomplished. 

[See  14  R.  C.  L.  67;  3  R.  C.  L.  Supp. 
163.] 

—  one  drilling  blast  holes. 

3.  One  who  contracts  with  a  person 
having  a  contract  for  the  quarrying 


and  delivery  of  rock,  to  drill  the  blast 
holes  at  a  specified  price  per  foot,  and 
furnish  his  own  assistants,  he  to  have 
full  control  of  the  time  and  method  of 
performing  his  work,  is  an  independ- 
ent contractor  not  within  the  protec- 
tion of  the  Workmen's  Compensation 
Act. 

[See  28  R.  C.  L.  762;  3  R.  C.  L.  Supp. 
1593.] 


Petition  to  review  and  annul  the  decision  and  order  of  the  Industrial 
Commission  refusing  compensation  to  applicants  in  a  proceeding  by  them 
un'der  the  Workmen's  Compensation  Act  to  recover  compensation  for  the 
death  of  their  decedent.    Affirmed. 

The  facts  are  stated  in  tiie  opinion  of  the  court 

Messrs.    Marioneaux    &   Beck    for     agreed  to  "properly  quarry,  break. 


plaintiffs. 

Messrs.  Dan  B.  Shields^  Attorney 
General,  J.  H.  Wolfe,  O.  C.  Dalby,  and 
H.  Van  Dam,  Jr.,  Assistant  Attorneys 
General,  for  defendants. 

Weber,  J.,  delivered  the  opinion  of 
the  court: 

On  October  10,  1917,  while  work- 
ing in  a  limestone  quarry  owned  by 
the  Amalgamated  Sugar  Company, 
one  of  the  defendants,  Phillip 
Strieker,  received  fatal  injuries  by 
reason  of  the  premature  explosion 
of  a  drill  hole  loaded  with  blasting 
powder.  His  widow  and  two  minor 
children  made  application  for  com- 
pensation, which  was  denied  by  the 
Industrial  Commission.  The  appli- 
cants now  ask  this  court  to  review 
and  annul  the  decision  and  order  of 
the  Industrial  Commission  refusing 
compensation  and  holding  that 
Phillip  Strieker  was  an  independent 
contractor,  and  not  an  employee,  at 
the  time  of  his  death. 

On  January  29,  1917,  a  written 
agreement  was  entered  into  between 
A.  E.  Fuhriman  and  Henry  Theurer, 
two  of  the  defendants  herein,  and 
.the  Amalgamated  Sugar  Company 
The  stipulations  of  that  agreement, 
so  far  as  material  here,  are: 
Fuhriman  and  Theurer  (herein- 
after referred  to  as  "contractors") 


haul,  and  deliver  and  unload  at  such 
place  or  places  upon  the  sugar  com- 
pany's factory  grounds  ...  as 
the  said  sugar  company  or  its  rep- 
resentatives may  designate  and  di- 
rect, all  the  lime  rock  which  the  said 
sugar  company  shall  desire  for  its 
use  in  its  sugar  factories  at  Logan 
and  Lewiston,  Utah,  during  the 
campaign  of  1917;"  and  that  said 
rock  should  be  quarried  from  such 
portions  of  the  company's  rock 
quarry  as  the  said  company  might 
from  time  to  time  direct.  "The  said 
rock  must  be  broken  into  pieces  of  as 
near  uniform  size  as  possible,  con- 
sisting of  cubes  measuring  not  less 
than  2  inches  nor  more  than  4 
inches;  and  if  said  first  party  shall 
deliver  rock  of  any  different  size,  or 
rock  quarried  from  any  other  por- 
tions of  said  quarry  or  ledges  than 
where  directed  by  the  said  su^ar 
company,  such  rock  will  not  be  ac- 
cepted or  paid  for  by  said  sugar 
company." 

Another  provision  is  as  follows: 
"The  said  quarrymen  agn^ee  to 
properly  quarry,  break,  haul  and  de- 
liver such  rock  as  fast  and  in  such 
quantities  as  the  sugar  company 
may  desire;  all  of  said  rock  to  be 
delivered  between  the  1st  day  of 
May,  1917,  and  the  1st  day  of  De- 
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cember,    1917;    said    rock    to    be     with  said  Fuhriman 
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weighed  at  the  designated  place  of 
delivery,  and  receipts  issued  there- 
for by  the  weighmaster.  Such 
weights  shall  become  final  and  con- 
clusive and  binding  upon  both  of  the 
parties  hereto." 

It  was  also  agreed  that,  if  the 
contractors  at  any  time  refused  or 
neglected  to  supply  properly  skilled 
workmen  or  laborers,  or  tools,  or 
failed  in  any  respect  to  prosecute 
the  work  with  promptness  and  dili- 
gence, or  failed  in  the  performance 
of  any  of  the  agreements,  the  sugar 
company  might,  at  its  option,  ter- 
minate the  contract  and  have  im- 
mediate access  to  the  quarry,  to- 
gether with  the  right  to  employ  and 
use  the  necessary  workmen,  labor- 
ers, teams,  or  tools  to  fully  carry 
out  the  provisions  of  the  agreement ; 
the  cost  and  expenses  of  such  op- 
eration and  employment  to  be 
chargeable  to  the  contractors.  An- 
other stipulation  reads  as  follows: 
*'  .  .  .  The  sugar  company  as- 
sumes no  responsibility  whatever 
in  connection  with  the  work  herein 
contracted  for,  or  in  connection  with 
the  operation  of  the  quarry  afore- 
said, but  that  the  said  quarrymen 
assume  all  such  responsibilily, 
whether  for  wages  and  moneys  due 
to  workmen,  laborers,  teamsters,  or 
other  persons,  for  performing  the 
work  herein  contracted  for,  or 
whether  damages,  of  whatever  kind 
or  nature,  caused  by,  or  arising 
from,  or  incidental  to,  the  perform- 
ance of  such  work." 

By  another  provision  of  the  con- 
tract the  sugar  company  agreed  to 
pay  to  the  contractors  $1.60  for  each 
ton  of  rock  delivered  at  the  com- 
pany's factory  at  Logan,  Utah,  and 
$1.70  for  each  ton  of  rock  so  de- 
livered at  the  Providence  spur  track 
of  the  Ogden,  Logan  &  Idaho  Rail- 
way Company  and  accepted  by  the 
said  sugar  company,  payments  to 
be  made  on  the  15th  of  each  month 
for  the  rock  delivered  during  the 
preceding  month.    . 

On  June  18, 1917,  Phillip  Strieker, 
the  deceased,  and  William  Oliver- 
son  entered  into  a  written  agreement 


and  Theurer 
(above  referred  to  as  "contractors" 
and  as  "quarrsrmen")  in  which 
Strieker  and  Oliverson  agreed  to 
perform  all  the  labor  necessary  in 
drilling  holes,  loading  and  shooting 
same,  and  all  other  labor  necessary 
or  incident  to  shooting  down  20,000 
tons  of  lime  rock  at  the  sugar  com- 
pany quarry.  Strieker  and  Oliver- 
son  agreed  to  drill  such  number  of 
holes  as  might  be  necessary  in  the 
prosecution  of  said  work,  and  to  do 
it  in  a  workmanlike  manner,  and 
to  do  all  work  contemplated  by  the 
contract  for  the  sum  of  $1.60  per 
foot  of  depth  of  each  of  the  holes 
drilled  for  the  shooting  of  the  rock, 
provided  that  no  holes  should  be 
drilled  to  a  less  depth  than  15  feet 
nor  to  a  greater  depth  than  24  feet. 
Payments  for  the  work  done  were  to 
be  made  on  the  15th  of  each  month 
for  the  work  completed  during  the 
preceding  month.  The  contractors, 
Fuhriman  and  Theurer,  were  to  pay 
tor  all  powder  used  in  the  prose- 
cution of  the  work  at  the  cost  price 
of  the  same,  and  to  furnish  neces- 
sary drills  for  use  in  carrying  on 
the  work.  It  was  further  agreed 
that  Strieker  and  Oliverson  should 
act  upon  their  own  judgment  as  to 
the  manner  of  prosecuting  the  work, 
and  they  were  to  be  in  all  respects 
free  from  any  control  whatsoever 
on  the  part  of  Fuhriman  and  Theur- 
er. Strieker  and  Oliverson  were  to 
assume  all  risks  of  accident  to  them 
or  their  employees  from  the  condi- 
tions obtaining  in  the  quarry,  in 
drilling  the  holes,  or  loading  or 
shooting  same,  and  generally  as  to 
all  things  connected  with  the  prose- 
cution of  the  work  contemplated  by 
the  contract.  They  agreed  to  hold 
the  contractors,  Fuhriman  and 
Theurer,  harmless  from  all  claims 
or  demands  whatsoever  because'  of 
or  on  account  of  injury  occasioned 
to  either  persons  or  property  in  the 
prosecution  of  the  work. 

Oliverson  was  a  witness  before 
the  commission,  and  his  undisputed 
testimony  removes  any  doubt  which 
may  appear  from  the  contract  as  to 
the    capacity    in    which    he    and 
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Strieker  were  working.  He  testified 
that  he  and  Strieker  hired  any 
needed  assistants,  took  complete 
charge  of  them,  paid  their  wages, 
and  that  Fuhriman  and  Theurer 
had  nothing  to  do  with  either  of 
them  or  the  men  they  employed. 
Oliverson  and  Strieker  divided  the 
profits,  which  amounted  to  about 
$180  per  month  each.  They  re- 
ceived their  board  in  addition  to  the 
pay  named  in  the  contract.  No  sug- 
gestions were  ever  made  to  them  by 
anybody  as  to  when  they  should 
drill.  They  did  their  own  work  in 
the  way  they  wanted  to.  If  the  holes 
were  not  15  feet  deep,  they  received 
no  pay  for  them.  Their  tools,  ex- 
cept a  hammer,  were  furnished  by 
the  contractors.  They  were  not  told 
when  to  work  or  anything  about  it 
— ^when  or  where  to  drill  or  how  to 
drill.  Neither  of  the  contractors  at 
any  time  exercised  any  control  over 
them  as  to  the  manner  of  doing  the 
work.  The  witness  testified  that 
he  and  Strieker  at  all  times  did  as 
they  saw  fit  without  any  interfer- 
ence by  anyone.  It  appears  from 
the  testimony  that  all  the  employees 
of  Fuhriman  and  Theurer — about 
six  or  eight,  not  including  the 
teamsters — ^were  insured  in  the 
state  insurance  fund,  except  Striek- 
er and  Oliverson,  and  the  latter 
were  not  insured  because  they  were 
thought  to  be,  and  treated  as,  inde- 
pendent contractors.  .  The  agree- 
ment was  to  board  Strieker  and 
Oliverson,  though  that  was  not  in 
the  written  contract. 

Mrs.  Strieker  testified  that  her 
husband  was  to  receive  50  cents  per 
day  extra;  that  she  had  been 
so  informed  by  Theurer;  but  that 
was  denied  by  Theurer.  It  is 
claimed  by  the  applicants  that,  under 
the  contract  of  Fuhriman  and 
Theurer  with  the  sugar  company, 
they  were  employees  of  the  sugar 
company,  and  not  independent  con- 
tractors, and,  being  merely  employ- 
ees, they  could  not  contract  with 
Strieker  and  Oliverson  and  change 
the  character  of  the  latter  so  as  to 
make  them  independent  contractors, 
and  not  employees  of  the  sugar  com- 


pany; "in  other  words,  Fuhriman 
and  Theurer,  being  servants,  and 
not  ■  independent  contractors,  could 
not  lift  Phillip  Strieker  to  an  inde- 
pendent subcontractor,  because  they 
had  no  authority  under  their  own 
employment,  other  than  being  mere 
servants." 

Two  questions,  therefore,  are  in- 
volved in  this  case:  (1)  Were 
Fuhriman  and  Theurer  independent 
contractors?  and  (2)  if  they  were 
independent  contractors,  were 
Strieker  and  Oliverson  also  inde- 
pendent contractors? 

According  to  the -Industrial  Com- 
mission or  Workmen's  Compensa- 
tion Act  (Utah  Comp.  Laws  1917,  § 
3111),  an  "employee"  is  defined  as: 
"Every  person  ...  in  the  serv- 
ice of  any  person,  firm,  or  corpora- 
tion, employing  four  or  more  work- 
men or  operatives  regularly  in  the 
same  business,  or  in  or  about  the 
same  establishment  under  any  con- 
tract of  hire,  express  or  implied, 
oral  or  written.    .    .    ." 

The  statutory  definition  adds 
nothing  to  the  generally  accepted 
definition  of  "employee."  An  "em- 
ployee" is  one  who  works  for  and 
under  the  control  of  another  for 
hire.  See  2  Words  &  Phrases,  2d 
series,  261. 

The  definition  of  an  "independent 
contractor"  is  equally  well  settled. 
An  independent  contractor   is  one 
working     for     an- 
other, who  has  no  ^""tSTt— "* 

control      as     to     the    deanltlon  of 

means  by  which  the  iSifSTcto*?* 
work  is  accom- 
plished. As  stated  in  2  Words  & 
Phrases,  2d  series,  1034,  an  inde- 
pendent contractor  is  one  -who,  ex- 
ercising an  independent  employ- 
ment, contracts  to  do  a  piece  of 
work  according  to  his  own  methods 
and  without  being  subject  to  the 
control  of  his  employer  except  as  to 
the  result  of  the  work.  Many  other 
definitions  of  what  constitutes  an 
independent  contractor  are  given  in 
Words  &  Phrases,  but  there  is  no 
departure  from  the  general  prin- 
ciple that  "where  a  person  lets  out 
work  to  another  under  contract,  pre- 
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"wrorkman,  the  relation  of  contractor 
and  contractee  exists,  and  not  that 
of  master  and  servant/' -and  that, 
"if  one  renders  service  to  another  in 
"the  course  of  an  occupation,  repre- 
senting the  will  of  his  employer  only 
as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  it  is 
accomplished,  he  is  an  independent 
contractor." 

It  is  vigorously  argued  by  coun- 
sel for  applicants  that  the  contract 
entered  into  between  Fuhriman  and 
Theurer  and  the  Amalgamated 
Sugar  Company  conspicuously  fails 
to  measure  up  to  any  standard  def- 
inition of  an  independent  contract, 
and  in  support  of  their  contention 
they  cite :  Pottorff  v.  Fidelity  Coal 
Min.  Co.  86  Kan.  774,  122  Pac.  120: 
Rheinwald  v.  Builders'  Brick  & 
Supply  Co.  168  App.  Div.  425, 153  N. 
Y.  Supp.  598;  Wooton  v.  Dragon 
Consol.  Min.  Co.  54  Utah,  459,  181 
Pac.  596 ;  Avery  v.  Ionia  County,  71 
Mich.  &47,  39  N.  W.  742;  Erath  v. 
R.  K.  Allen  &  Son,  55  Mo.  App.  107; 
Bowen  v.  Aubrey,  22  Cal.  571 ;  Ari- 
zona-Hercules Copper  Co.  v.  Cren- 
shaw, 21  Ariz.  15,  184  Pac.  998; 
Kniceley  v.  West  Virginia  Midland 
R.  Co.  64  W.  Va.  278,  17  L.R.A. 
(N.S.)  370,  61  S.  E.  811;  Cockran 
V.  Rice,  26  S.  D.  393,  128  N.  W.  583, 
Ann.  Cas.  1913B,  570;  Allen  v.  Bear 
Creek  Coal  Co.  43  Mont.  269,  115 
Pac.  679 ;  Nelson  v.  American  Ce- 
ment Plaster  Co.  84  Kan.  797,  115 
Pac.  578;  Hamilton  v.  Oklahoma 
Trading  Co.  33  Okla.  81,-  124  Pac. 
38 ;  Cooper  v.  Seattle,  16  Wash.  462, 
58  Am.  St.  Rep.  46,  47  Pac.  887; 
Norwegian  Danish  M.  E.  Church 
V.  Home  Teleph.  Co.  66  Wash.  511, 
119  Pac.  834;  Chas.  T.  Derr  Constr. 
Co.  V.  Gelruth,  29  Okla.  538,  120 
Pac.  253 ;  De  Palma  v.  Weinman,  15 
N.  M.  68,  24  L.R.A.  (N.S.)  423,  103 
Pac.  782;  Tiffin  v.  McCorraack,  34 
Ohio  St.  638,  32  Am.  Rep.  408,  2 
Mor.  Min.  Rep.  194 ;  Intel*state  Coal 
Co.  v.  Trivett,  155  Ky.  795,  160  S. 
W.  731 ;  Waters  v.  Pioneer  Fuel  Co. 
52  Minn.  474,  38  Am.  St.  Rep.  564, 
55  N.  W.  52;  Employers  Indemnity 
Co.  v.  Kelly  Coal  Co.  156  Ky.  74,  49 
L.R.A.(N.S.)  850,  160  S.  W.  914. 


easily  distinguishable  from  th6  in- 
stant case,  except  that  of  Rheinwald 
V.  Builders'  Brick  &  Supply  Co.  168 
App.  Div.  425,  153  N.  Y.  Supp.  598, 
which  squarely  supports  the  con- 
tention of  applicants  in  an  able  and 
vigorous  opinion.  Speaking  for 
himself  alone,  the  writer  would  be 
inclined  to  adopt  the  reasoning  of 
the  New  York  case,  but  is  prevented 
from  doing  so  by  two  reasons :  (1) 
Because  the  case  was  overruled  by 
the  appellate  division,  in  174  App. 
Div.  935,  160  N.  Y.  Supp.  1143;  and 
(2)  the  question  involved  in  this 
case  is  controlled  by  Dayton  v.  Free, 
46  Utah,  277, 148  Pac.  408.  In  that 
case  Free  and  Taylor  had  a  written 
contract  with  a  mining  company  to 
construct  a  tunnel,  and  to  provide 
all  materials  and  perform  all  work 
according  to  specifications,  an^ 
were  to  be  paid  by  the  linear  foot 
of  tunnel  driven.  If  they  failed  or 
refused  for  six  months  to  do  the 
amount  of  work  stipulated  in  the 
specifications,  or  if  the  company 
had  not  sufficient  funds  to  justify 
continuance  of  the  work,  the  com- 
pany reserved  the  right  to  terminate 
the  contract,  but  in  .the  event  it  ter- 
minated it  without  fault  of  the  con- 
tractors, it  was  to  pay  them  for  all 
work  completed,  and  purchase  from 
them  all  mac^ineiy,  appliances, 
tools,  etc.,  on  hand.  It  was  further 
stipulated  in  the  contract,  article  6, 
that  "the  contractor  agrees  that  he 
will  employ  no  person  on  the  work, 
or  in  or  about  the  premises  herein  re- 
ferred to,  unless  such  persons  are 
satisfactory  to  the  company  or  its 
agent,  and  further  agrees  to  fur- 
nish said  company,  when  requested, 
with  a  full  list  of  all  men  employed 
by  him,  and  that  he  will  promptly 
discharge  any  man  so  employed,  at 
the  request  of  said  company,  in  case 
a  reasonable  and  sufficient  cause  is 
assigned  therefor." 

Provisions  were  made  in  the  con- 
tract- for  laying  track,  pipes,  and 
timbering  the  tunnel,  timbers,  pipes, 
and  track  to  be  placed  as  designated 
by  the  company's  engineer.  The 
company  was  required  to  furnish 
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machinery  that  was  specified  and 
also '  boarding  houses.  It  also  re- 
served the  right  to  conduct  mining 
operations  through  the  tunnel  as  it 
might  desire,  and  the  right  to  order 
additional  work,  and  to  make 
changes  in  the  work.  It  provided 
that  all  imperfect  work  or  material, 
when  pointed  out  by  the  engineer 
of  the  company,  should  be  im- 
mediately remedied  and  made  good 
by  the  contractor.  These  were  the 
salient  features  of  the  contract,  and 
it  was  contended  by  plaintiff  that 
the  relation  between  the  company 
and  the  contractors  was  not  that  of 
an  independent  contractor.  This 
court  held  that  the  claim  was  not 
tenable.  What  was  said  in  Dayton 
V.  Free  is  applicable  here:  "The 
things  pointed  to,  in  our  judgment, 
do  not  justify  a  •  finding  that  the 
company  reserved  the  right  to  di- 
rect, control,  superintend  the  work, 
or  that  it  in  fact  directed  or  con- 
trolled the  time  or  manner  of  doing 
it,  or' the  means  and  methods  by 
which  the  results  were  to  be  ac- 
complished." 

Another  case  in  point  is  Callahan, 
v.  Salt  Lake  City,  41  Utah,  300,  125 
Pac.  863. 

We  find  nothing  in  the  sugar  com- 
pany contract  that  brings  this  case 
within  the  rule  invoked  by  appli- 
cants. No  testimony  has  been  in- 
troduced tending  to  show  that  the 
contract  was  a  subterfuge  to  evade 
the  provisions  of  the  Workmen's 
Compensation  Act  (Comp.  Laws 
1917,    §§    3061-3165).      Contracts 


of    that    kind    should    be    closely 
scrutinized    by    both    the    Indus- 
trial Conmiission   and  the  courts, 
and   no  one  should  be  permitted 
to    shift    or    evade    responsibility 
by  contracts   apparently    designed 
to  avoid  the  provisions  of  the  Com- 
pensation Act.    In  this  case,  how- 
ever, there  is  nothing  to  impeach 
the    bona   fides   of 
either  of  the  con-  li*"f„*°^™**" 
tracts     herein     re-  rHeiL."  '■""'^ 
ferred    to.      Under 
all  the  authorities  that  we  have  ex- 
amined, and  especially  in  the  light 
of  Dayton  v.  Free,  supra,  the  con- 
tracts are  not  those  between  employ- 
er    and     employee. 


Fuhriman  and  ^»'5  t'^^f' 

Theurer  and  Striek- 
er and  Oliverson  must  all  be  held, 
under  the  contracts  and  the  circum- 
stances of  this  case,  to  be  independ- 
ent contractors. 

The   decision    of  the    Industrial 
Commission  is  therefore  afiirmed. 

Corf  man,     Ch.     J.,     and-  Prick, 
Gideon,  and  Thurman,  JJ.,  concur. 

NOTE. 


The  annotation  following  Nichols 
▼.  Harvey  Hubbell,  ante,  226,  discuss- 
es generally  the  nature  of  the  rela- 
tion of  employer  and  independent 
contractor.  The  circumstances  under 
which  the  existence  of  the  relation- 
ship is  predicable  are  the  subject  of 
the  annotation  following  Gall  v.  De- 
TRorr  Journal  Co.  post,  1168. 


THOMAS  GALL 

v. 

DETROIT  JOURNAL  COMPANY,  Appt. 

Miehigan  Supreme  Court— June  1,  19 IS, 
(191  Mich.  405,  158  N.  W,  36.) 

Master  and  servant  —  assumption  of  control  —  eflfeet. 

1.  The  mere  posting  by  a  newspaper  publisher  of  notices  to  contractors 
for  delivery  of  the  papers  that  they  must  not  exceed  the  speed  limit  fixed 
by  the  municipality  does  not,  although  the  publisher  may  exercise  his 
right  to  terminate  the  contract  if  the  directions  are  not  complied  with. 
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(Itl  Mich.  4»S,  isa  S.  W.  36.) 

constitute  such  an  assumption  of  control  over  the  contractor  as  to  render 
the  publisher  liable  for  injuries  caused  by  his  negligence  in  the  perform- 
ance of  his  contract. 

[See  note  on  this  question  beginning  on  page  1168.] 

indepoident  contractor  —  delivery     the  right  to  employ  any  means  deemed 


of  newspapers. 

2.  The  publisher  of  a  newspaper 
who  employs  another  to  deliver  the 
papers  to  such  addresses  as  the  pub- 
lisher may  from  time  to  time  desig- 
nate, at  ft  stated  sum  per  week,  with 


necessary,  over  which  the  employee 
shall  have  absolute  control,  is  not  lia- 
ble for  injuries  caused  by  his  negli- 
gence in  the  performance  of  the  work, 
since  he  is  an  independent  contractor. 
[See  14  R.  C.  L.  67;  3  R.  C.  L.  Supp. 
164.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Wayne 
County  (Rucker,  J.)  in  plaintiff's  favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  one  delivering  papers  for  defendant.    Reversed. 


Statement  by  Person,  J. 

This  action  was  brought  against 
the  Detroit  Journal  Company  and 
one  Albert  Rebtoy  to  recover  dam- 
ages fdr  a  personal  injury  to  the 
plaintiff.  It  was  shown  upon  the 
trial  that  Rebtoy,  while  driving  an 
automobile  in  the  work  of  delivering 
newspapers  for  the  company,  ran 
against  and  upon  plaintiff,  injuring 
him  severely.  The  negligence  of 
Rebtoy  is  not  denied,  but  upon  the 
trial  the  action  was  discontinued  as 
against  him,  and  proceeded  with 
against  the  company  alone.  It  was 
plaintiff's  theory  that  the  company 
and  Rebtoy  bore  to  each  other  the 
relation  of  master  and  servant,  and 
that  the  company,  as  the  master, 
was  responsible  for  Rebtoy's  negli- 
gence. The  company  denied  that 
Rebtoy  was  its  servant,  and  insisted 
that,  in  delivering  the  papers,  he 
was  acting  as  an  independent  con- 
tractor. The  relation  of  the  parties 
was  the  real  issue  in  the  case.  For 
the  purpose  of  showing  that  Rebtoy 
was  not  its  servant,  and  that  in  de- 
livering the  papers  he  was  acting 
independently  and  upon  his  own  re- 
sponsibility, the  company  put  in  evi- 
dence the  following  contract : 

This  agreement,  made  this  6th 
day  of  December,  1912,  between  the 
Detroit  Journal  Company,  of  De- 
troit, Michigan,  of  the  first  part,  and 
A.  N.  Rebtoy,  of  the  same  place,  of 
the  second  pari:  Witnesseth:  That 
for  and  in  consideration  of  the  mu- 


tual promises  herein  contained,  the 
parties  hereto  agree  as  follows: 

1.  The  said  second  party  agrees 
to  deliver  and  distribute  from  the 
Detroit  Journal  Building,  to  such 
persons  and  at  such  places  and  along 
such  route  or  routes  and  on  such 
regular  schedule  or  schedules  as 
may  from  time  to  time  be  desig- 
nated and  furnished  to  him  by  said 
first  party,  the  time  of  and  the 
routes  and  schedules  for  said  de- 
livery and  distribution,  and  the 
strict  adherence  thereto,  being  the 
essence  of  this  contract.  In  event 
contingencies  render  it  apparently 
impossible  for  said  second  party  to 
conform  to  said  regular  schedules 
or  routes,  he  agrees  to  promptly 
notify  first  party  by  telephoning  its 
mailing  room,  stating  the  facts  and 
reasons  therefor. 

2.  The  said  first  party  agrees  to 
pay  the  said  second  party  therefor 
the  sum  of  $38  per  week,  less  follow- 
ing sums  as  stipulated  damages  for 
defaults  and  failures  of  second 
party ;  for  each  delay  or  lateness  of 
from  two  to  five  minutes,  25c. ;  and 
from  six  to  ten  minutes  75c. ;  for  each 
time  first  party  for  any  reason  hires 
or  procures  another  vehicle  to  re- 
place or  relieve  vehicle  of  second 
party,  $1  up  to  $3,  this  being  de- 
pendent upon  the  price  the  said  De- 
troit Journal  Company  has  to  pay  a 
third  party  for  the  service. 

3.  The  said  second  party  shall 
make  such  delivery  and  distribution 


Digitized  by 


Google 


1166 


AMERICAlvr  XAW  REPORTS,  ANNOTATED. 


[19  ALR. 


according  to  his  own  means  and 
methods  of  conveyance  which  shall 
belong  to  and  be  in  the  exclusive 
charge  and  control  of  said  second 
party,  and  which  shall  not  be  sub- 
ject to  control  or  supervision  by  said 
first  party,  excepting  as  to  the  re- 
sults of  said  work;  and  it  is  hereby 
expressly  understood  that  first  party 
does  not  hereby  hire  or  rent  the  use 
of  the  same,  or  assume  any  liability 
for  the  use  or  method  of  use  thereof. 

4.  This  agreement  may  be  ter- 
minated by  either  party  at  any  time 
without  notice. 

5.  The  terms  of  this  agreement 
shall  not  be  changed,  modified,  al- 
tered, or  supplemented  excepting  in 
writing,  signed  by  the  parties  here- 
to. 

In  witness  whereof,  the  said  par- 
ties have  hereunto  set  their  hands 
the  day  and  year  first  above  men- 
tioned. 

Detroit  Journal 
:  .  by  (Signed)  George  W.  Thomas, 
t  (Signed)  A.  N.  Rebtoy. 

As  it  further  appeared  upon  the 
trial,  Rebtoy  was  the  owner  of  the 
automobile  used  by  him,  through 
purchase  from  the  company  in  No^ 
vember,  1912,  although  it  was  not 
fully  paid  for  at  the  time  of  the  ac- 
cident. When  he  stopped  delivering 
papers,  he  sold  it  to  another  party, 
who  continued  to  use  it  in  making 
deliveries  for  the  company.  The 
name  "Detroit  Journal"  had  been 
painted  upon  the  car  before  Rebtoy 
bought  it,  and  was  yet  on  it  at  the 
time  of  the  accident.  Rebtoy  kept 
the  automobile  at  his  home,  took 
out  the  license  in  his  own  name,  fur- 
nished his  own  gasolene,  and  made 
his  own  repairs.  The  newspapers, 
when  received  by  Rebtoy,  were 
wrapped  in  bundles,  with  labels 
thereon  containing  the  names  and 
addresses  of  the  customers  to  whom 
they  were  to  be  delivered.  After 
these  were  loaded  into  the  automo- 
bile, Rebtoy  proceeded  to  deliver 
them,  driving  upon  any  street  he 
chose  in  doing  so.  The  routes  were 
changed  from  day  to  day,  and  stops 
added  or  taken  off,  as  the  company 
saw  fit.    The  company  never  made 


any  time  schedule  for  Rebtoy's  ob- 
servance, but  it  did  post  up  in  its 
mailing  room  notices  in  the  form  of 
"advice"  to  him,  and  other  drivers  of 
automobiles,  warning  them  against 
violation  pf  the  speed  limit  fixed  by 
law.  It  was  conceded  by  the  com- 
pany that,  upon  the  failure  of  any 
driver  to  heed  this  "advice,"  advan- 
tage would  probably  be  taken  by  the 
company  of  the  clause  permitting  a 
termination  of  the  contract.  Reb- 
toy was  not  a  drayman,  had  no  dray- 
man's license,  and  had  no  employ- 
ment other  than  that  for  the  Journal 
Company.  The  relation  of  the  com- 
pany and  Rebtoy  was  submitted  by 
the  trial  court  as  a  question  to  be 
determined  by  the  jury,  and  the 
jury,  finding  that  they  were  master 
and  servant,  returned  a  verdict 
against  the  company  in  the  sum  of 
$500. 

Messrs.  Geer,  Williams,  Martin,  & 
Batler,  for  appellant: 

R0btoy  was  an  independent  con- 
tractor as  to  the  Detroit  Journal  Com- 
pany, and  not  its  servant. 

DeForrest  v.  Wright,  2  Mich.  368; 
Riedel  v.  Moran,  Fitzsimons  Co.  103 
Mich.  262,  61  N.  W.  609;  Wright  v. 
Big  Rapids  Door  &  Blind  Mfg.  Co.  124 
Mich.  91,  50  L.R.A.  495,  82  N.  W.  829; 
Lenderink  v.  Rockford,  135  Mich.  531, 
98  N.  W.  4;  Burns  v.  Michigan  Paint 
Co.  152  Mich.  613,  16  L.R.A.  (N.S.) 
816,  116  N.  W.  182 ;  Rogers  v.  Parker, 
159  Mich.  278,  34  L.R.A.  (N.S.)  955, 
123  N.  W.  1109,  18  Ann.  Cas.  753;  Lar- 
sen  v.  Home  Teleph.  Co.  164  Mich. 
295,  129  N.  W.  894;  Inglis  v.  Millers- 
burg  Driving  Asso.  169  Mich.  311,  136 
N.  W.  443,  Ann.  Cas.  1913D,  1174;  Rip- 
ley v.  Priest,  169  Mich.  383,  135  N.  W. 
258 ;  McBride  v.  Jerry  Madden  Shingle 
Co.  173  Mich.  248,  138  N.  W.  1077; 
Bissell  V.  Ford,  176  Mich.  64,  141  N. 
W.  860;  Bacon  v.  Chandler,  181  Mich. 
872,  148  N.  W.  194. 

Mr.  Lyle  G.  Yoanglove  for  appellee. 

Person,  J.,  delivered  the  opinion 
of  the  court: 

The  contract  between  the  Detroit 
Journal  Company  and  Rebtoy  con- 
stituted a  very  plain  and  simple  ar- 
rangement for  an  employment  of  an 
equally  plain  and  simple  character. 
Omitting  the  provisions  relating  to 
default  or  failure  in  performance,  it 
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amounted  to  just  this :  Rebtoy  was 
to  deliver  the  papers  to  such  per- 
sons, at  such  places,  and  on  such 
time  as  the  company  should,  from 
day  to  day,  designate.  Such  delivery 
was  the  result  to  be  obtained.  And 
Rebtoy  was  to  effect  such  delivery 
and  obtain  such  result  by  any  means 
and  by  any  conveyance  and  in  any 
way  he  saw  fit.  He  could  make  the 
deliveries  in  person,  or  through 
others  employed  by  him.  It  is  shown 
by  the  evidence  that  those  making 
deliveries  for  the  company  did  oc- 
casionally employ  others  to  do  the 
work.  He  could  use  a  horse,  an  auto- 
mobile, or  carry  the  papers  on  foot, 
provided  he  got  them  to  the  right 
persons,  at  the  right  places,  and 
upon  time.  So  far  as 
3*"li*'«  ■•>^-  the  terms  of  the  con- 
pendent  con-  tract  are  concerned, 
S^Sl^plrplrS."^  Rebtoy  was  certain- 
ly an  independent 
contractor,  and  not  a  servant.  One 
whom  the  employer  does  not  control, 
and  has  no  right  to  control,  as  to 
the  method  or  means  by  which  he 
produces  the  result  contracted  for, 
is  an  independent  contractor.  De 
Forrest  v.  Wright,  2  Mich.  368; 
Riedel  v.  Moran,  Fitzsimons  Co,  103 
Mich.  262,  61  N,  W,  509;  Wright  v. 
Big  Rapids  Door  &  Blind  Mfg.  Co. 
124  Mich.  91,  50  L.R.A.  495,  82  N. 
W.  829;  Lenderink  v.  Rockford,  135 
Mich.  631,  98  N.  W.  4;  Bums  v. 
Michigan  Paint  Co.  152  Mich.  613, 
16  L.R.A.(N.SO  816, 116  N.  W.  182; 
Rogers  v.  Parker,  159  Mich.  278,  34 
L.R.A.(N.S.)  955,  .123  N,  W.  1109, 
18  Ann.  Cas.  753;  Larsen  v.  Home 
Teleph.  Co.  164  Mich.  295,  129  N. 
W.  894;  Inglis  v.  Millersburg  Driv- 
ing Asso.  169  Mich.  311,  136  N.  W. 
443,  Ann.  Cas.  1913D,  1174;  Ripley 
V.  Priest,  169  Mich.  383,  135  N.  W. 
258;  McBride  v.  Jerry  Madden 
Shingle  Co.  173  Mich.  248,  138  N. 
W.  1077 ;  Bissell  v.  Ford,  176  Mich. 
64,  141  N,  W.  860;  Bacon  v.  Candler, 
181  Mich.  372,  148  N.  W.  194;  and 
see  copious  note  to  Richmond  v.  Sit- 
terding,  65  L.R.A.  445. 

Rebtoy  did  have  a  contract  for  a 
specific  piece  of  work;  that  is,  for 
the  delivery  of  the  papers.    And  it 


was  none  the  less  specific  because 
the  places  to  which  the  deliveries 
were  to  be  made,  and  the  persons 
to  whom  the  papers  were  to  be  de- 
livered, might  change  from  day  to 
day.  The  right  on  the  part  of  the 
company  to  designate  the  persons 
and  places  was  but  a  right  to  desig- 
nate the  result  to  be  obtained,  and 
did  not  give  the  company  any  con- 
trol over  the  method  for  obtaining 
that  result.  Rebtoy  was  paid  by  the 
week,  but  so  was  the  contractor  in 
Bums  V.  Michigan  Paint  Co.  152 
Mich.  613, 16  L.R.A.(N.S.)  816,  116 
N.  W.  182.  Rebtoy  was  not  a 
licensed  drayman,  but  that  would 
not  prevent  his  taking  an  independ- 
ent contract,  so  far  as  the  Journal 
Company  was  concerned.  All  of 
these  things  might  be  important  in 
determining  the  relation  of  the  em- 
ployer and  employed  in  a  doubtful 
case,  but  they  are  not  controlling  in 
the  face  of  a  definite  contract  which 
clearly  defines  the  relation.  No 
reason  is  seen  why  a  man  may  not 
agree,  as  an  independent  contractor, 
to  deliver  all,  or  part,  of  the  papers 
printed  by  a  publisher,  of  the 
groceries  sold  by  a  groceryman,  or 
of  the  goods  sold  by  a  merchant,  if 
the  method  and  means  for  doing  so 
are  left  entirely  to  him  without  any 
right  of  control  by  the  employer.  In 
the  instant  case  either  party  had  the 
right  to  terminate  the  contract  at 
pleasure.  That  might  be  a  very  im- 
portant circumstance  in  some  cases, 
but  under  this  contract  any  threat 
by  the  employer,  express  or  implied, 
to  use  the  right,  for  the  purpose  of 
controlling  Rebtoy  as  to  the  method 
or  means  of  making  deliveries,  would 
have  been  in  violation  of  the  terms 
of  the  contract.  So  long  as  the  con- 
tract was  adhered  to,  Rebtoy  was 
independent  in  all  of  the  methods 
of  doing  the  work. 

But  a  contract  may  be  abandoned 
in  whole  or  in  part,  or  may  be  dis- 
regarded. And  where  the  employer 
has  the  right  to  terminate  the  con- 
tract at  his  pleasure,  he  may  use 
that  power  so  as  to  exercise  a  con- 
trol not  warranted  by  the  contract. 
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In  all  such  cases  the  employer  may 
assume  the  position  of  master,  and 
make  himself  liable  for  the  negli- 
gence of  the  employee.  It  is  urged 
that  the  company  in  this  case  did 
in  fact  assume  a  control  of  Rebtoy 
as  to  his  manner  of  delivering  the 
papers  by  posting:  up  notices  in  the 
mailing  room  for  the  control  of  the 
deliverymen.  But  the  only  notice 
posted  up,  so  far  as  we  can  gatlier 
from  the  record,  was  one  requiring 
the  dehverymen  not  to  exceed  the 
speed  limit  fixed  by  law.    This  was 


really  no  exercise  of  controL   It  was, 
at  the  most,  only  a  direction  not  to 
do  a  thing  that  the  delivery  men  had 
no  right  to  do.    It 
did  not  assume  to  ZSH^^a^^' 
control  any  freedom 
of  means  and  methods  that  the  de- 
livery men  actually  possessed. 

As  the  evidence  stood,  we  think 
the  court  should  have  directed  a 
verdict  for  the  defendant. 

Judgment  is  reversed,  and  with- 
out a  new  trial  ordered,  with  costs 
to  appellant. 


ANNOTATION. 

GrcamstanoM  under  nvfaidi  fhe  cxbtaice  of  tbe  reIatioiishq>  of  employer  and 
indq>endent  contractor  it  predkaUe. 


L  Status  of  penons  performing  work 
nnder  or  with  refer- 
ence to  certain  special 
descriptions  of  con- 
tracts : 

i    1.  In  general,  1172. 

i  2.  Persons  operating  tugt; 
English  decisions  r»- 
viewed: 

(a)  Relation  between 
tug  and  tow,  1172. 

(b)  Relation  between 
owners  of  togs  and 
harbor  commission- 
ers, 1177. 

i  8;  Same  subject;  American 
cases  reviewed,  1177. 

S     4.  Architects,    1181. 

S  6.  Physicians  and  surgeons, 
1183. 

S    6.  Nurses,  1189. 

8    7.  Teachers,  1191. 

8    8.  Vendors,    1192. 

8    9.  Vendees,  1193. 

8  10.  Bailees,  1194. 

8  11.  Consignees  of  goods, 
1199. 

8  12.  Lessors,  1200. 

8  13.  Lessees,  1201. 

8  14.  Charterers  of  ships,  1208. 

g  16.  Licensees,  1209. 
IL  Relation  created  by  contracts  for  the 
performance  of  a  sp^ 
cific  piece  of  work: 

8  16.  Introductory,  1210. 
a.  Contracts  under  which  the  stipu- 
lated  work   is   to   be 
performed  for  a  gross 
or  lump  sum: 


IL  a — continned. 

I  17.  Independence  predicated 
with  relation  to  cir- 
cumstantial evidence: 

1  (a)  Work  performed  for 

railroad   companies^ 
1210. 

(b)  Work  with  respect 
to  buildings,  1210. 

(c)  Construction  and  re- 
pair of  highways, 
1213. 

(d)  Laying  of  water 
pipes,  1213. 

(e)  Construction  of 
sewers  and  drains, 
1214. 

(f)  Transportation 
work,  1214. 

(g)  Loading  and  un- 
loading of  ships, 
1214. 

(h)  Raising  sunken  ves- 
sels, 1216. 
(i)  Driving  cattle,  1215. 

2  (a)  Work  performed  for 

railroad  companies,. 
1215. 

(b)  Work  with  respect 
to  buildings,  1216. 

(c)  Construction  of 
dams,  1220. 

(d)  Diversion  of  streeno, 
1220. 

(e)  Transportation 
work,  1220. 

(f)  Public  exhibiUons, 
1220. 
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II.  a — continued. 

i  18.  Independence    predicated 
with  relation   to  evi- 
dence  partly  circum- 
stantial    and     partly 
direct,  1221. 
1  (a)  Work  performed  for 
railroad   companies, 
1221. 

(b)  Work  with  respect 
to  buildings,  1221. 

(c)  Construction  of 
highways,  1226. 

(d)  Construction  of 
bridges,  1226. 

(e)  Construction    of 
canals,  1226. 

(f )  Laying  of  gas  pipes, 
1226. 

(g)  Erection     of     tele- 
phone plant,  1227. 

(h)  Construction  of 

ships,  1227. 
(i)  Work    with   respect 

to  trees,  1227. 
(j)  Transportation 

work,  1228. 
(k)  Repairing    of    ma- 
chines, 1229. 
(1)  Public     exhibitions, 
1229. 
I  19.  Independence     negatived 
with   relation   to  ciiw 
cumstantial   evidence; 
1  (a)  Work  with  respect 
to  buildings,  1229. 

(b)  Work   with  respect 
to  trees,  1230. 

(c)  Agriculture,  1230. 

i  20.  Independence     negatived 
with   relation   to  evi- 
dence   partly   circum- 
stantial    and     partly 
direct: 
1  (a)  Work  performed  for 
railroad   companies, 
1232. 

(b)  Work  with  respect 
to  buildings,  1232. 

(c)  Agriculture,  1233. 
V  Contracts  under  which  the  re- 
muneration of  the 
person  employed  is 
fixed  with  reference 
to  a  quantitative 
standard: 

i  21.  Independence    predicated 
with    relation   to   cir- 
cumstantial  evidence: 
1232. 
1  (a)  Construction  works 
on  highways,  1233. 

(b)  Mining  work,  1233. 

(c)  Logging,  1233. 
19  A.L.R.— 74. 


II.  b,  §  21 — continued. 

(d)  Clearing  land,  1234. 

(e)  Trans portation 
work,  1234. 

2  (a)  Work  performed  for 
railroad  companies, 
1234. 

(b)  Work  with  respect 
to  buildings,  1236. 

(c)  Construction  of 
highways,   1236. 

(d)  Laying  water  pipes, 
1236. 

(e)  Mining  work,  1236. 

(f )  Well  sinking,  1237. 

(g)  Construction         of 
ships,   1237. 

(h)   Logging,  1?37. 

(i)   Clearing  land,  12S9. 

(j)  Hauling    boats    on 

canals,  1239. 
(k)  Loading     and     nn- 
loading     of     ships, 
1289. 
I  22.  Independence    predicated 
with   relation   to   evi- 
dence   partly   circum- 
stantial    and     partly 
direct,   1239. 
1  (a)  Work  performed  for 
railroad   companies, 
1240. 

(b)  Work  with  respect 
to  buildings,  1244. 

(c)  Construction  of 
highways,  1247. 

(d)  Construction  of 
bridges,  1248. 

(e)  Construction  of 
sewers,  1248. 

(f)  Excavation     of 
drains,  1261. 

(g)  Work    in   quarries, 
1261. 

(h)  Mining  work,  1261. 
(i)  Work   with    respect 
to  timber,  1263. 
'  (j)  Transportation 
work,  1266. 
(k)   Loading  or  unload- 
ing of  vessels,  1257. 
i  23.  Independence     negatived 
with    relation   to   cir- 
cumstantial evidence: 
1  (a)  Work  with  respect 
to  buildings,  1268. 

(b)  Work    in    quarries, 
1259. 

(c)  Drilling  wells,  1259. 

(d)  Work    with   respect 
to  timber,  1260. 

(e)  Trans  portation 
work,  1260. 
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II.  b,  §  23 — continued. 

(f)  Loading:  and  un- 
loading of  ships, 
1261. 

(g)  Breaking  up  ma- 
chines, 1261. 

(h)  Sale     of     personal 
<     property,   1261. 
i  24.  Independence     negatived 
with   relation   to   evi- 
dence  pairtly   circum- 
stantial    and     partly 
direct,   1259. 
1  (a)  Work  performed  for 
railroad   companies, 
1261. 

(b)  Work  with  respect 
to  buildings,  1265. 

(c)  Construction  of 
highways,   1269. 

(d)  Constr  u  c  t  i  o  n  of 
sewer,  1270. 

(e)  Constr  u  c  1 1  o  n  of 
telephone  system, 
1272. 

(f)  Work  in  mines, 
1273. 

(g)  Grading  of  land, 
12U. 

(h)  Work  with  respect 

to  timber,  1274. 
(i)  Transportation 

work,  1275. 
(j)  Loading     and     un- 
loading    of     ships, 
1275. 
t.  Contracts  under  which '  the  re- 
muneration    of     the 
person     employed     is 
fixed    with    reference 
to  a  period  of  time: 
i  26.  Independence    predicated 
with   relation   to   cir- 
cumstantial  evidence: 
1  (a)  Work  with  respect 
to  buildings,  1275. 

(b)  Transportation 
work,  1277. 

(c)  Repairing  of  ma- 
chines, 1277. 

I  26.  Independence  predicated 
with  relation  to  evi- 
dence partly  circum- 
stantial and  partly 
direct,  1276. 
1  (a)  Work  with  respect 
to  buildings,  1278. 

(b)  Construction  of 
milldam,  1278. 

(c)  Construction  of 
reservoir,  1279. 

(d)  Dredging,  1279. 

(e)  Improv  e  m  e  n  t  of 
land,  1279. 


II.  c— continued. 

8  27.  Independence     negatived 
with   relation   to    cir- 
cumstantial  evidence: 
1  (a)  Work   with   respect 
to  buildings,  1280. 

(b)  Work    in    quarries, 
1281. 

(c)  Repairing  machines, 
1281. 

i  28.  Independence  negatived 
with  relation  to  evi- 
dence partly  circum- 
stantial and  partly 
direct: 

1  (a)  Work  with  respect 

to  buildings,  1281. 
(b)  Excavation      work, 
1282. 
d.  Contracts  of  other  descriptions: 
S  29.  Status    of   persons   per- 
forming work  under  a 
general     employment, 
1282. 
i  SO.  Status    of    persons    em- 
ployed  on   the   terms 
of  being  paid  the  ac- 
tual cost  of  the  work, 
and  a  specified  amount 
in     addition     thereto, 
1287. 

2  (a)  Work  performed  for 

railroad   companies, 
1288. 
(b)  Work   with  respect 
to  buildings,  1288. 
I  SI.  Status    of    persons    who 
undertake   to    furnish 
workmen   for    a    job, 
1294. 

III,  Relation  created  by  contracts  for  the 

performance  of  a -specific  kind 
of  work  for  a  definite  or   in- 
definite period: 
a.  Quality  of  contracts  under  which 
the  rate  of  remunera- 
tion is  fixed  with  ref- 
erence to  a  quantita- 
tive  standard: 
i  32.  Introductory,  1294. 
I  33.  Independence    predicated 
with    relation    to    cir- 
cumstantial  evidence : 

1  (a)  Work   in   factories, 

1295. 

(b)  Work   with   respect 
to  timber,  1295. 

(c)  Work    in    quarries. 
1296. 

(d)  Work      in      noines, 
1296. 

2  (a)  Work  performed  for 

railroad    companies, 
1296. 
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UI.     a,    S   83 — continued. 

(b)  Work  in  factories, 
1296. 

(c)  Logging,  1297. 

(d)  Work  in  mines, 
1298. 

(e)  Dredging,   1298. 

(f )  Trans portation 
work,   1299. 

(g)  Loading  and  un- 
loading of  ships, 
1300. 

(h).  Fishing,  1300. 
(i)  Agriculture,  1300. 
(j)  Trapping     animals, 

1801. 
(k)   Management    of    » 
department     of     a 
large  store,  1301. 
0)  Public     exhibitions, 
1302. 
I  84.  Independence    predicated 
with   relation   to   evi- 
dence   partly   circum- 
stantial    and     partly 
direct : 
1  (a)  Work  performed  foi 
railroad  companies, 
1302. 

(b)  Work  in  factories 
and  mills,  1304. 

(c)  Logging,   1305. 

(d)  Work  in  mines, 
1306. 

(e)  Work  in  quarries, 
1306. 

(f)  Transportation 
work,  1307. 

(g)  Loading  and  un- 
loading of  ships, 
1309. 

(h)  Agriculture,   1309. 
(i)   Sanitary     work     in 
municipalities,  130d. 
(j)  Theatrical  perform- 
ance, 1310. 
(k)  Sale     of     personal 
property,  1310. 
I  86.  Independence     negatived 
with   relation   to   cir- 
cumstantial  evidence : 
1  (a)  Work    in   factories 
and  mills,  1310. 

(b)  Logging,  1313. 

(c)  Work  in  mercan- 
tile establishments, 
1314. 

(d)  Work  in  mines, 
1314. 

(e)  Trans  portation 
work,  1316. 

I  (f)  Sale     of     personal 

I  property,  1316. 


III.  a — continued. 

S  36.  Independence     negatived 
with   relation   to   evi- 
dence   partly   circum- 
stantial    and     partly 
direct: 
1  (a)  Work  performed  for 
railroad   companies, 
1317. 

(b)  Work  with  respect 
to  buildings,  1318. 

(c)  Excavation  of  sew- 
er, 1319. 

(d)  Work  in  factories 
and  mills,  1319. 

(e)  Work  in  quarries, 
1322. 

(f)  Logging,  1322. 

(g)  Rafting  timber, 
1324. 

(h)  Baling  cotton,  1324. 
(i)  Work  in-  mines,  1325. 
(j)  Transportation 

work,  1329. 
(k)  Scavenging      work, 

1331. 
(1)  Collection    and    de- 
livery of  telegrams, 
1331. 
(m)  Sale  of  real  prop- 
erty, 1332. 
(n)  Sale     of     personal 
property,  1332. 
i  87.  Status    of    persons    per- 
forming   work    under 
a      general      employ- 
ment, 1336. 
b.  Quality  of  contracts  under  which 
the  rate  of  remunera- 
tion is  fixed  with  ref- 
erence   to    a    certain 
period  of  time: 
S  88.  In  general,  1837. 
8  89.  Independence    predicated 
with   relation   to   cir- 
cumstantial  evidence: 
1  (a)  Work   with  respect 
to  buildings,  1338. 

(b)  Dredging  work, 
1338. 

(c)  Transportation 
work,   1338. 

(d)  Operation  of  ma- 
chinery for  farming 
purposes,   1339. 

(e)  Removal  of  garb- 
age in  cities,  1340. 

i  40.  Independence  predicated 
with  relation  to  evi- 
dence partly  circum- 
stantial and  partly 
direct: 
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III.  b,  S  40— continued. 

1  (a)  Work  performed  for 
railroad  companies, 
1340. 

(b)  Grading  of  high- 
ways, 1840. 

(c)  Dredging,  1340. 

(d)  Well  sinking,  1341. 

(e)  Transportation 
work,  1341. 

(f)  Removal  of  garb- 
age in  cities,  1344. 

(g)  Testing  machines, 
1845. 

(h)  Repairing    antomo- 
biles,  1346. 
i  41.  Independence     negatived 
with   relation   to  cir- 
cumstantial  evidence: 
1  (a)  Work  performed  for 
railroad  companies, 
1346. 

(b)  Work  on  buildings, 
1346. 

(c)  Operation  of  elec- 
tric plant  in  city, 
1346. 

(d)  Literary  work, 
1346. 

I  42.  Independence     negratived 
with  relation  to  evi- 
dence  partly    circum- 
stantial    and    partly 
direct: 
1  (a)  Work  performed  for 
railroad  companies, 
1347. 

(b)  Work  .with  respect 
to  buildings,  1347. 

(c)  Work  in  factories 
and  mills,  1360. 

t.  Statut  of  persona  performing  u>orJe  wn- 
der  or  tctth.  reference  to  certain  special 
deaoHpUona  of  contracta, 

§  1.  In  general. 
Before  the  evidential  factors  which 
determine  the  quality  of  the  relation- 
ship created  by  agreements  of  the  ■ 
type  ordinarily  conBidered  by  the 
courts  are  discussed  under  their  gen- 
eral aspects,  it  will  be  advisable  to 
review  separately  the  decisions  re- 
specting the  status  of  various  persons 


III.  b,  §  42 — continued. 

(d)  Transportation 
work,  1361. 

(e)  Managonent  of 
farm,   1363. 

(f)  Operation  of  ma- 
chinery for  farming 
purposes,  1353. 

(g)  Newspaper  work, 
1363. 

(h)  Hotel  porter,  1353. 
(i)  Collection   of  rents, 
.  1854. 
I  43.  General         employment, 
1354. 
c  Quality  of   contracts   providing 
for    the    performance 
of  work  by  lessees  or 
licensees : 
i  44.  Contracts  providing  for 
the     performance     of 
work  on  the  employ- 
er's premises: 
a.  By  lessees,  1365. 
1  (a)  Independence        of 
contract  affirmed: 
(1)  Work    in    mines, 

1366. 
(2>  Work     m     mills 
and      factories, 
1358. 
(b)  Independence        of 
contract  denied: 

(1)  Work    in    mines, 

1369. 

(2)  Work     in     mills, 

1360. 
h.  By  licensees,  1360. 
I  46,  Contracts   providing  for 
the  sale  of  a  leased 
article  to  the   lessee, 
1861. 

falling  within  the  category  indicated 
by  the  title  of  this  subdivision. 

I  a.  Persons    operating    ttigs;    English 

decisions  reviewed. 
(«)  Kelatloa  lietireea  tvs  and  toir. 

The  doctrine  applied  in  several 
cases  is  that,  under  the  ordinary  con- 
tract of  towage,  "the  tug  is  in  the 
service  of  the  tow,  and  the  tow  is  an- 
swerable for  the  negligence  of  her 
servant."'  The  rationale  of  this  doc- 
trine is  that  the  "motive  power"  is  in 


» Union  S.  S.  Co.  v.  The  Aracan 
(1874)  L.  R.  6  P.  C.  (Eng.)  127,  43  L. 
J.  Prob.  N.  S.  30,  31  L.  T.  N.  S.  42,  22 
Week.  Rep.  927,  2  Asp.  Mar.  L.  Cas. 
350. 

In  The  Niobe  (1888)  L.  R.  13  Prob. 


Div.  (Eng.)  65,  57  L.  J.  Prob.  N.  S.  33. 
59  L.  T.  N.  S.  257,  36  Week.  Rep.  812, 
6  Asp.  Mar.  L.  Cas.  300,  the  argument 
that  the  relation  of  the  tug  owner  ti> 
the  tow  owner  was  that  of  an  inde- 
pendent   contractor,    and    therefore 
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is  in  the  tow.*  Its  applicability  may, 
in  any  given  instance,  bfe  negatived  by 
evidence   which   discloses   the   exist- 


those  which  are  normally  incident  to 
the  performance  of  a  contract  of  this 
description.*    But  its  operation  is  not 


that  the  principle  of  the  case  of  Quar- 
man  v.  Burnett  (1840)  6  Mees.  &  W. 
499,  151  Eng.  Reprint,  509,  was  ap- 
plicable, so  that  the  tow  owner  and 
his  vessel  would  not  be  responsible 
for  the  negligence  of  the  tug  owner 
and  his  servants,  was  thus  dealt  with 
by  Hannen,  President,  J. :  "It  appears 
to  me  that  the  authorities  clearly  es- 
tablish that  the  tow  has,  under  the  or- 
dinary contract  of  towage,  control  over 
the  tug.  The  tug  and  tow  are  engaged  in 
a  common  undertaking,  of  which  the 
general  management  and  command 
belong  to  the  tow,  and  in  order  that 
she  should  efficiently  execute  this 
command  it  is  necessary  that  she 
should  have  a  good  lookout,  and 
should  not  merely  allow  herself  to  be 
drawn,  or  the  tug  to  go,  in  a  course 
which  will  cause  damage  to  another 
vessel.  As  Dr.  Lushington  has  point- 
ed out,  it  is  essential  to  the  safety 
of  vessels  being  towed  that  there 
should  not  be  a  divided  command,  and 
convenience  has  established  that  the 
undivided  authority  shall  belong  to 
the  tow.  The  pilot,  if  there  be  one, 
takes  his  station  on  his  tow,  and  the 
officers  of  the  tow  are  usually,  as  in 
the  present  case,  of  a  higher  class, 
and  better  able  to  direct  the  naviga- 
tion, than  those  of  the  tug.  The  prac- 
tice which  experience  has  dictated  has 
received  the  sanction  of  many  legal 
decisions,  and  has  been  recognized  in 
the  House  of  Lords  in  Spaight  v.  Ted- 
castle  (1881)  L.  R.  6  App.  Cas.  (Eng.) 
217,  44  L.  T.  N.  S.  589.  29  Week.  Rep. 
761,  4  Asp.  Mar.  L.  Cas.  406,  where 
Lord  Blackburn  says  that  it  is  the 
duty  of  the  tug  to  carry  out  the  direc- 
tions received  from  the  ship,  and  of 
the  privy  council  in  The  American 
(1874)  L.  R.  6  P.  C.  (Eng.)  127,  48 
L.  J.  Prob.  N.  S.  30,  31  L.  T.  N.  S.  42, 
22  Week.  Rep.  927,  2  Asp.  Mar.  L.  Cas. 
360.  Although,  in  this  latter  case,  it 
was  held  from  the  special  circum- 
stances that  the  command  belonged 
to  the  tug,  and  not  to  the  tow,  I  may 
observe  that  it  is  clear  from  the 
evidence  in  this  case  that  it  was  per- 
fectly well  understood  by  the  captains 
of  the  tug  and  tow  that  the  latter  had 
the  control  of  their  movements,  and 
that  it  was  the  duty 'of  those  navigat- 
ing the  tow  to  keep  a  lookout,  and 


check  the  tug  if  it  were  going  wrong." 

In  The  Ticonderoga  (1857)  Swabey, 
Adm.  (Eng.)  215,  both  the  Ticonde- 
roga, the  tow,  and  the  Melampus,  a 
steamer  belonging  to  the  Royal  Navy, 
which  was  towing  her,  were  libeled 
for  the  damages  caused  by  a  collision 
with  the  libellant's  ship.  The  aver- 
ment on  behalf  of  the  Malampus  was 
to  the  eifect  that  the  collision  took 
place  in  broad  daylight,  and  "was  not 
occasioned  by  any  default  or  miscon- 
duct of  those  on  board  [of  her],  which 
vessel  had  been  properly  moored,  but 
was  entirely  owing  to  the  misconduct, 
bad  management,  or  want  of  skill  of 
those  on  board  the  Ticonderoga."  Dr. 
Lushington  said:  "Generally  speak- 
ing, that  averment  would  be  perfect- 
ly satisfactory,  because,  in  cases  of 
one  vessel  coming  into  collision  with 
another,  and  the  vessel  proceeded 
against  having  been  in  charge  of  a 
steamer,  there  can  be  no  doubt  what- 
ever that  the  vessel  which  has  the 
steamer  in  her  employ  is  responsible 
both  for  her  own  acts  and  those  of 
the  steamer." 

The  statement  in  the  text  is  also 
supported  by  The  Kingston-by-the-Sea 
(1850)  3  W.  Rob.  (Eng.)  152;  The 
Unity  (1856)  Swabey,  Adm.  (Eng.) 
102;  The  Independence  (1800)  14 
Moore,  P.  C.  C.  115,  15  Eng.  Reprint, 
245,  Lush,  270,  4  L.  T.  N.  S.  563,  9 
Week.  Rep.  582  (where  Lord  Kings- 
down,  in  a  case  not  involving  the  ques- 
tion of  the  liability  of  the  tow  for  the 
negligence  of  the  tug,  remarked  that 
the  tug  is  "under  control"  of  the  ship 
to  which  she  is  attached) ;  and  the 
cases  cited  in  the  following  notes. 

•The  Cleadon  (1860)  14  Moore,  P. 
C.  C.  97,  15  Eng.  Reprint,  240,  Lush, 
158,  4  L.  T.  N.  S.  157. 

•In  Union  S.  S.  Co.  v.  The  Aracan 
(1874)  L.  R.  6  P.  C.  (Eng.)  127,  43 
L.  J.  Prob.  N.  S.  30.  31  L.  T.  N.  S. 
42,  22  Week.  Rep.  927,  2  Asp.  Mar. 
L.  Cas.  350,  it  was  held  that  a  dis- 
abled steamship,  towed  by  another  in 
such  a  manner  that  the  "governing 
power"  is  wholly  in  the  towing  ship, 
is  not  liable  for  the  negligence  of  the 
towing  ship.  The  proposition,  laid 
down  by  the  judge  of  the  admiralty 
court,  that  "the  American  and  the 
Syrian  constituted  one  vessel  in  in- 
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excluded  by  the  fact  that  the  employ- 
ment of  the  tug  was  compulsory.* 

It  has  been  laid  down  that  the  tug 
and  tow  constitute  together  one  ves- 


sel in  the  intendment  of  the  law,*  or 
that  the  tug  is,  "for  some  purposes, 
identified  with"  the  tow.*  But  this 
doctrine  of  identification  cannot  be 


tendment  of  law,  was  conceded  to  be 
an  adequate  representation  of  the  re- 
lations usually  subsisting  in  England 
between  the  tug  and  the  tow.  But  the 
principle  applied  in  The  Gleadon 
(Eng.)  supra,  note  2,  was  held  not  to 
be  applicable  under  the  circumstances 
in  evidence.  Several  of  the  American 
cases  were  cited  as  precedents;  but 
the  court  did  not  advert  to  the  im- 
portant consideration  that  these  were 
decided  with  reference  to  a  doctrine 
under  which  no  initial  presumption 
is  entertained  that  the  tug  is  an  in- 
dependent contractor.  See  next  sec- 
tion. 

In  The  Niobe  (Eng.)  (see  note  1, 
supra)  the  following  remarks  were 
made:  "It  was  argued  that,  what- 
ever the  relation  of  the  tug  and 
tow  may  generally  be,  they  were  re- 
versed in  this  case  by  special  circum- 
stances: First,  by  the  contract  of 
towage  between  the  parties.  But 
there  is  nothing  in  the  contract  but 
a  bare  agreement  to  tow.  Secondly, 
by  the  fact  that  the  towage  was  at  sea 
with  a  long  scope  of  hawser,  and  that 
this  gives  rise  to  different  duties,  on 
the  part  of  the  two  vessels,  to  those 
which  exist  on  a  river  towage  with  a 
shorter  scope  of  cable.  I  agree  that 
in  a  towage  at  sea,  with  a  long  scope, 
it  is  more  difficult  for  the  tow  to  com- 
municate with  the  tug.  If  it  had  bnen 
shown  that  the  Flying  Serpent  had, 
by  some  sudden  manoeuver  which 
those  on  board  the  Niobe  could  not 
control,  brought  about  the  collision, 
I  should  have  heM  the  Niobe  blame- 
less. Thus,  in  The  Stormcock,  4  Asp. 
Mar.  L.  Cas.  (Eng.)  410,  I  held  the 
tug  to  be  responsible,  because  the  tug, 
which  was  originally  steering  a  safe 
course,  so  suddenly  departed  from  it 
that  the  tow  could  not  check  her,  or 
follow  without  striking  another  ves- 
sel. I  think  that  the  same  result 
would  follow  in  a  river  towage  in  like 
circumstances.  But  in  the  present 
case  the  action  of  the  Flying  Serpent 
was  not  sudden,  and  might  have  been 
prevented  by  those  on  board  the  Nio- 
be, if  they  had  done  their  duty." 

*In  The  Ticonderoga  (1857)  Swa- 
bey,  Adm.  (Eng.)  215  (see  note  1,  su- 
pra) the  owners  of  the  Ticonderoga 
submitted  a  olea  whi(jh  Dr.  Lushing- 


ton  construed  as  meaning  "that  the 
Ticonderoga  was  in  the  service  of  the 
French  government,  that  the  steamer 
was  attached  to  her,  and  that  she  was 
compelled,  by  the  order  of  the  govern- 
ment, to  employ  her  in  all  the  proper 
duties  which  could  attach  to  a  steam- 
er."   But  he  was  of  the  opinion  that 
the  circumstances  thus   relied   upon 
did  not  relieve  the  Ticonderoga  of  re- 
sponsibility.     He    said:     "That   the 
steamer  was  engaged  in  the  service 
of    the    Ticonderoga,    and    that    the 
steamer   took   the   Ticonderoga   into 
mischief,  there  can  be  no  doubt  what- 
soever.   We  must  recollect  that  this 
is   a  proceeding  in  rem.     I  am  not 
aware,  where  there  has  been  any  pro- 
ceeding in  rem,  and  the  vessel  so  pro- 
ceeded    against     has     been     clearly 
guilty  of  damage,  that  any  attempt 
has  been  made  in  this  court  to  deprive 
the  party  complaining  of  the  right  he 
has,  by  the  maritime  law  of  the  world, 
of  proceeding  against  the  property  it- 
self."   His  further  conclusion  that  the 
case  was  not  governed  by  the  analogy 
of  those  in  which  the  owner  of  a  ship 
has  been  exempted  from  liability  for 
the  negligence  of  a  pilot  whom  he  is 
compelled  to  take  on  board  was  thus 
stated:    "Was  this  steamer  taken  by 
compulsion,   or   was   it   not?     What 
species  of  compulsion  is  it  which  is 
averred  on  behalf  of  this  American 
vessel  that  is  to  relieve  her  from  the 
responsibility    which    the    maritime 
law    of   the   world   attaches    to    the 
wrongdoer?    .     .    .    It  is  impossible 
to  contend  that  because  a  person  has 
entered  into  a  voluntary  contract,  by 
which  he  is  finally  led  into  mischief, 
that  that  can  relieve  him  from  making 
good  the  damage  which  he  has  done." 

•The  Cleadon  (1860)  14  Moore,  P. 
C.  C.  97,  15  Eng.  Reprint,  240,  Lush, 
158,  4  L.  T.  N.  S.  157,  where  the  court 
remarked  that  it  was  "admitted  that 
the  tow  and  tug  must  be  considered 
to  be  one  ship." 

«The  Niobe  (1888)  L.  R.  13  Prob 
Div.  (Eng.)  55,  57  L.  J.  Prob.  N.   S. 
38,  59  L.  T.  N.  S.  257,  36  Week.  Rep 
812,  6  Asp.  Mar.  L.  Cas.  300,  note  1, 
supra. 

In  M'Cowan  v.  Baine  [1891 ;  H.  L..1 
A.  C.  (Eng.)  401;  65  L.  T.  N.  S.  502. 
7  Asp.  Mar.  L.  Cas.  89,  affirming   17 
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the  owner  of  a  tow,  which  is  in  charge 
of  ^  licensed  pilot,  to  escape  liabilitv 


tug,  on  the  ground  that  the  employ- 
ment of  the  pilot  was  compulsory.' 


Sc.  Sess.  Cas.  4th  series,  1016,  where 
it  was  held  that  the  owners  of  the 
Niobe,  having  paid  the  damages 
awarded  against  them  in  the  case  of 
The  Niobe  (1888)  L.  R.  13  Prob.  Div. 
(Eng.)  55  (see  note  1,  supra),  for  in- 
juries inflicted  upon  the  libellant's 
vessel  by  the  steamer  towing  the  Nio- 
be, were  entitled  to  recover  from  one 
of  the  underwriters  who  had  insured 
the  vessel  a  proportionate  part  of  the 
amount  so  paid,  the  ratio  decidendi 
was  that  the  "identity"  between  tow 
and  tug  was  so  complete  that  the  Nio- 
be herself  must  be  considered  to  have 
come  into  collision  with  the  other 
ship,  within  the  meaning  of  the  policy. 
Lord  Watson  remarked  that  the  lan- 
guage of  judges  with  regard  to  the  tug 
and  tow  constituting  "one  ship"  sig-- 
nifies  that  "in  so  far  as  the  ship 
towed,  when  she  has  (as  in  this  case) 
the  control  of  the  tug  and  the  duty  of 
directing  the  course  of  the  tug  in  ac- 
cordance with  these  regulations,  the 
tow  is  responsible  for  the  natural  con- 
sequences of  the  tug  being  wrongly 
steered,  through  the  neglect  of  her  offi- 
cers or  crew  to  perform  that  duty. 
There  was,  therefore,  a  legal  connec- 
tion betwixt  the  Niobe  and  the  Flying 
Serpent,  which  could  not  subsist  be- 
tween her  and  any  other  vessel  which 
her  fault  might  drive  into  collision  with 
a  stranger  ship.  The  Niobe  was,  in 
the  contemplation  of  the  law,  one  and 
the  same  ship  with  the  Flying  Ser- 
pent,^  for  all  purposes  of  their  joint 
navigation  with  a  view  to  avoid  the 
risk  of  collision ;  and  the  fault  which 
led  to  a  collision  between  that  legal 
composite  and  the  Valetta  was  admit- 
tedly the  fault  not  only  of  the  Flying 
Serpent,  but  of  the  Niobe." 

'In  The  Gipsey  King  (1847)  2  W. 
Rob.  (Eng.)  537,  Dr.  Lushington  thus 
laid  down  the  law:  "If  the  course 
pursued  by  the  steam  tug  is  in  con- 
formity with  his  [pilot's]  direction, 
and  a  collision  takes  place,  the  pilot 
is  responsible,  and  not  the  owners  of 
the  vessel,  or  of  the  steam  tug.  If,  on 
the  contrary,  the  steamer  disregarded 
the  direction  of  the  pilot,  .  .  .  the 
owner  of  the  ship  would  in  that  case 
be  responsible,  in  this  court,  as  for 
the  acts  of  their  servant."  See  also 
The  Duke  of  Sussex  (1841)  1  W.  Rob. 
(Eng.)  274. 


In  The  Christina  (1848)  3  W.  Rob. 
(Eng.)  27,  affirmed  in  Petley  v.  Cat- 
to  (1848)  6  Moore,  P.  C.  C.  371,  13 
Eng.  Reprint,  726,  the  right  of  the 
owner  of  a  tug  to  recover  the  stipu- 
lated remuneration  was  denied  on  the 
ground  that  a  collision  between  the 
tow  and  another  vessel  had  been  oc- 
casioned by  the  failure  of  the  crew 
of  the  tug  to  obey  the  pilot's  orders. 

In  The  Mary  (1879)  L.  R.  5  Prob. 
Div.  (Eng.)  14,  the  following  remarks 
were  made:  "The  root  of  the  exemp- 
tion in  the  case  of  compulsory  pilotage 
is  that  the  pilot  is  not  the  servant  of 
the  owner  of  the  towed  ship,  but  a 
person  forced  upon  him  by  the  stat- 
ute; but  the  relation  of  the  owner  of 
the  ship  to  the  tug  is  very  different. 
The  tug  is  his  servant  voluntarily  tak- 
en and  employed  by  him  for  the  occa- 
sion. The  law  implies,  when  the  tug 
is  employed,  a  contract  between  the 
owner  or  master  of  the  tug  and  the 
owner  of  the  ship,  to  the  effect  that 
the  tug  will  obey  the  directions  of  the 
shipowner  and  act  as  his  servant;  but 
this  contract  does  not  affect  third 
,  parties,  and  the  principle  which  ex- 
onerates the  ship  in  the  case  of  the 
pilot  does  not  apply  to  the  tug.  It  has 
been  said,  indeed,  in  various  cases, 
that  the  tug  and  the  vessel  she  has 
in  tow  are  to  be  regarded  as  one  ves- 
sel; but  this  rule  has  only  been  laid 
down  for  the  purpose  of  rendering  a 
ship  in  tow  subject  to  the  rules  of 
navigation  applicable  to  steamers;  in 
that  sense  only  can  they  be  treated  as 
one  vessel.  The  master  of  the  tug 
has  a  separate  contract  and  a  sep- 
arate responsibility  from  the  pilot. 
In  one  sentence,  it  is  by  the  exercise 
of  free  will  that  the  ship  takes  the 
tug;  by  compulsion  of  law  that  she 
takes  the  pilot." 

Where  a  ship  in  charge  of  a  pilot, 
whose  employment  is  compulsory,  is 
being  towed  by  a  steam  tug,  and  the 
steam  tug,  without  waiting  for  orders 
from  the  pilot,  suddenly  adopts  a 
wrong  manoeuver,  and  so  causes  the 
ship  to  come  into  collision,  the  owners 
of  the  ship  are  responsible.  The  Sin- 
quasi  (1879)  L.  R.  5  Prob.  Div.  (Eng.) 
241,  50  L.  J.  Prob.  N.  S.  5,  43  L.  T.  N. 
S.  768,  4  Asp.  Mar.  L.  Gas.  383. 

For  a  general  discussion  of  the  lia- 
bility of  a  ship  for  the  negligence  of 
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Having  regard  to  the  general  tenor 
of  the  language  used  by  the  courts  in 
the  cases  so  far  cited,  it  is  apparent 
that  the  existence  of  the  relation 
predicated  between  tug  and  tow  was 
viewed  as  being  a  conclusion  rest- 
ing upon  what  was,  for  practical  pur- 
poses, a  prima  facie  presumption  of 
fact.    But  the  notion  of  an  initial  pre- 


sumption has  been  definitely  aban- 
doned in  the  latest  cases.  In  one  of 
these  it  was  declared  by  a  divisional 
(ourt  that  "no  general  rule  can  be 
laid  down.  The  question  whether 
the  crew  of  the  tug  are  to  be  regarded 
as  the  servants  of  the  owner  of  the 
vessel  in  tow  must  depend  upon  the 
circumstances  of  each  case."*    In  a 


a  compulsory  pilot,  see  Labatt's  Mas- 
ter &  Servant,  §  2519. 

•The  Quickstep  (1890)  L.  R.  15 
Prob.  Div.  (Eng.)  196,  where  it  was 
held  that  the  owner  of  a  barge  under 
towage  was  not  liable  for  damage 
caused  to  a  steamer  with  which  the 
barge  came  into  collision.  In  the 
judgment  delivered  for  the  court  by 
Butt,  J.,  the  following  remarks  were 
made:  "No  doubt,  in  many  cases  of 
towage,  the  negligence  relied  on  as 
making  the  owners  of  the  vessel  in 
tow  liable  for  a  collision  has  been  the 
negligence  of  those  on  board  the  tug; 
and  where,  as  in  most  of  such  cases, 
the  navigation  was  under  the  direc- 
tion of  those  on  board  the  vessel 
being  towed,  such  negligence  has  been 
rightly  held  to  be,  in  law,  the  neg- 
ligence of  her  owners.  In  one  or  two 
cases  in  the  court  of  admiralty,  Dr. 
Lushington  seems  to  have  intimated 
that  the  inexpediency  of  having  a  di- 
vided command  and  direction  of  the 
vessels  would  in  itself  be  a  sufficient 
reason  for  attaching  liability  to  the 
vessel  in  tow.  In  all  such  cases,  how- 
ever, the  real  question  is  whether  or 
not  the  relation  of  master  and  servant 
exists  between  the  defendants,  the 
owners  of  the  vessel  towed,  and  the^ 
persons  in  charge  of  the  navigation 
of  the  steam  tug.  Unless  that  relation 
exists,  considerations  of  expediency 
cannot  avail  to  impose  liability  on  the 
owners  of  the  vessel  in  tow.  It  is  the 
practice  on  the  Tees,  as  in  many  of 
our  rivers,  for  steam  tugs  to  tow  sev- 
eral barges  at  the  same  time.  The 
barges  frequently  belong  to  different 
owners.  In  such  cases,  whose  serv- 
ants are  the  crew  of  the  tug?  Suppos- 
ing barges  A,  B,  and  C,  each  belonging 
to  a  different  owner,  to  be  in  tow  of 
one  steam  tug,  and  damage  to  be 
caused  to  another  vessel  by  the  neg- 
ligence of  the  master  of  the  tug,  is 
each  of  the  owners  of  the  barges  to 
be  held  liable  for  the  damage  done, 
on  the  ground  that  the  crew  of  the 
steam  tusr  are  his  servants?  If  so,  it 
would  follow  that  if,  by  the  negligence 


of  those  on  board  the  tug,  barge  A  is 
brought  into  collision  with  another 
vessel,  the  owners  of  barges  B  and  C 
would  each  be  liable  for  the  damage 
so  caused — a  conclusion  which  would 
not  seem  consistent  with  reason  or 
with  good  sense.  .  .  .  There  would 
seem  to  be  no  better  reason  for  hold- 
ing the  master  of  the  tug,  in  the  pres- 
ent case,  to  be  the  servant  of  the  own- 
ers of  the  barge,  than  there  is  for 
saying  that  the  master  of  a  ship  en- 
gaged in  carrying  cargo  is  the  servant 
of  the  charterer,  and  so  may  render 
the  latter  responsible  for  a  collision 
caused  by  the  negligence  of  the  master 
of  the  vessel."  Two  of  the  authorities 
cited  were  Sturgis  v.  Boyer  (1860) 
24  How.  (U.  S.)  110,  16  L.  ed.  591  (re- 
viewed In  the  next  section),  and  the 
statement  in  Parsons  on  Shipping,  p. 
536,  that  "it  seems  to  be  well-settled 
law  that  canal  boats  and  barges  are 
considered  as  being  under  the  control 
of  the  tug,  and  the  latter  is,  there- 
fore, liable." 

A  few  years  before  this  expression 
of  opinion,  Hannen,  P.,  although   he 
felt  bound  by  the  precedents,  as  they 
stood,  had  intimated  doubts  as  to  their 
soundness  in  The  Stormcock  (1885)  53 
L.  T.  N.  S.  (Eng.)  53,  5  Asp.  Mar.  L. 
Cas.  470,  where  he  remarked,  arguen- 
do:  "As  to  the  liability  of  the  tow,  it 
seems  to  have  been  admitted  by  both 
the  learned  counsel  that  the  tow  was 
responsible  for  the  negligence  of  the 
tug.    I  confess  I  have  been  somewhat 
astonished  to  find  to  what  extent  that 
principle    has,  been    carried    by    my 
learned  predecessors.     But  for  those 
decisions,   apparently   based,    accord- 
ing to  Lushington,  on  considerations 
of  expediency — that  there  should  not 
be    a    divided    command — I     myself 
should  have  been  inclined   to    think 
that  the  decisions  of  the   American 
courts  established  a  rule  more  in  ac- 
cordance with  my  own  ideas   of  jus- 
tice; that  is,  the  particular   circum- 
stances should  be  looked  at  in   each 
case  to  see  whether  the  tug,   or  the 
tow,  or  both,  are  liable.    But  I  accept 
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still  more  recent  case  the  House  of 
Lords  adopted  the  doctrine  which  was 
thus  formulated  by  Lord  Atkinson: 
"It  must,  therefore,  1  think,  now  be 
taken  as  conclusively  established  that 
the  question  of  the  identity  of  the  tow 
with  the  tug  that  tows  hei'  is  one  of 
fact,  not  law,  to  be  determined  upon 
the  particular  facts  and  circum- 
stances of  each  case."* 

(b)  S«IatioB   betireea   oiraera   of  tnga 
Mid  harltor  aommiuloaera. 

The  relation  which  a  board  of 
harbor  commissioners  bears  to  per- 
sons who  undertake  to  furnish  tugs 


for  the  purpose  of  towing  ships  in  and 
out  of  the  harbor  which  the  board 
controls  is  the  same  as  that  which  an 
employer  ordinarily  bears  to  an  inde- 
pendent contractor." 

t  8.  Same  subject;  American  cases  re- 
vievoed. 

Nearly  all  the  American  decisions 
proceed  upon  the  theory  that,  under 
the  circumstances  ordinarily  incident 
to  the  performance  of  a  contract  of 
towage,  the  tug  is  an  independent  con- 
tractor, for  whose  negligence  the  tow 
is  not  responsible.^    In  this  point  of 


the  decisions  of  Dr.  Lushington, 
treating  the  tug  as  the  agent  or  serv- 
ant of  the  tow."  It  is  observable,  how- 
ever, that  the  learned  judge  was  not 
warranted  in  characterizing  the 
American  doctrine  as  one  which  treats 
the  relation  as  an  entirely  open  ques- 
tion of  fact.    See  next  section. 

•The  Devonshire  v.  The  Leslie 
[1912;  H.  L.]  A.  C.  (Eng.)  634,  81  L. 
J.  Prob.  N.  S.  94,  107  L.  T.  N.  S.  179, 
28  Times  L.  R.  551,  57  Sol.  Jo.  10, 
•  where  it  was  held  that  the  tow,  the 
barge  Leslie,  was  an  innocent  vessel 
as  regards  a  collision  between  it  and 
a  steamship,  caused  by  the  negligence 
of  the  crews  of  the  tug  and  the  steam- 
ship, and  was  consequently  entitled  to 
recover  the  entire  damages  from  the 
owner  of  the  steamship.  The  ratio, 
decidendi  was  that  the  crew  of  the 
tug  were,  in  point  of  fact,  not  in  the 
position  of  servants  with  respect  to 
the  owners  of  the  Leslie. 

"  In  Cuthbertson  v.  Parsons  (1852) 
12  C.  B.  (Eng.)  304,  16  Jur.  860,  21 
L.  J.  C.  P.  N.  S.  165,  it  appeared  that, 
by  an  act  for  improving  and  maintain- 
ing a  harbor,  commissioners  were  em- 
powered to  build  or  provide  steam 
tugs  for  towing  vessels  into  or  out  of 
the  harbor,  and  to  receive  for  the  use 
of  such  vessels  such  reasonable  com- 
pensation as  they  should  fix.  The 
commissioners  entered  into  an  ar- 
rangement with  the  proprietors  of 
steam  vessels  to  perform  this  duty 
for  them  at  certain  rates  of  charge, 
the  commissioners  paying  them  in  ad- 
dition a  sum  annually,  and  the  ves- 
sels being  placed  under  the  direction 
and  control  of  the  harbor  master.  A 
vessel  having  sustained  damage,  in 
consequence  of  the  negligence  and 
want  of  skill  of  the  master  and  crew 
of  a  tug,  while  it  was  being  towed  into 


the  harbor,  the  owner  brought  an  ac- 
tion in  a  county  court  against  the  com- 
missioners, and  under  the  direction  of 
the  judge  recovered  a  verdict.  The 
court,  on  appeal,  set  aside  the  verdict, 
holding  that  the  decision  of  the  judge 
could  not,  upon  any  "inference  which 
could  be  legitimately  drawn  from  the 
facts"  before  him,  be  correct  in  point 
of  law. 

^In  an  early  Massachusetts  case  it 
was  held  that,  as  the  owner  of  a 
steamboat  engaged  in  towing  vessels 
up  and  down  a  river  for  a  certain  toll 
or  hire  was  following  a  trade  which 
was  as  much  a  public  and  distinct  em- 
ployment as  that  of  freighting  or  car- 
rying passengers,  the  owner  of  a  ship 
which  was  being  towed  was  not  liable 
for  a  collision  caused  by  the  negli- 
gence of  the  crew  of  the  steamboat. 
Sproul  V.  Hemmingway  (1833)  14 
Pick.  (Mass.)  1,  25  Am.  Dec.  350. 

The  relation  which  a  towing  com- 
pany, employed  by  a  charterer  of  a 
canal  boat  to  tow  it,  bears  to  such 
charterer,  is  that  of  an  independent 
contractor,  where  such  company  is  en- 
gaged in  the  business  of  towing.  Mc- 
Loughlin  v.  New  York  Lighterage  & 
Transp.  Co.  (1894;  C.  P.)  7  Misg,  119, 
27  N.  Y.  Supp.  248. 

In  the  following  passage  from  the 
judgment  of  the  Supreme  Court  of 
the  United  States  in  Sturgis  v.  Boyer 
(1860)  24  How.  (U.  S.)  110,  16  L.  ed. 
591,  the  nonliability  of  the  owners  of 
the  tow  is  deduced  from  the  fact  that 
the  crew  are  not  their  servants;  but 
this  fact  itself  is  manifestly  an  in- 
ference from  the  assumed  ultimate 
fact  that  the  owners  of  the  tug  are; 
under  ordinary  circumstances,  inde- 
pendent contractors:  "The  only  re- 
maining question  of  any  importance 
is  whether  the  ship  and  the  steam  tug 
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view  the  tug  is  alone  responsible  for  such  damage  as  results  from  the  neg- 


are  both  liable  for  the  consequences 
of  the  collision,  or,  if  not,  which  of 
the  two  ought  to  be  held  responsible 
for  the  damage  sustained  by  the  libel- 
lants.  Cases  arise,  undoubtedly,  when 
both  the  tow  and  the  tug  are  jointly 
liable  for  the  consequences  of  a  col- 
lision ;  as  when  those  in  charge  of  the 
respective  vessels  jointly  participate 
in  their  control  and  management,  and 
the  master  or  crew  of  both  vessels  are 
either  deficient  in  skill,  omit  to  take 
due  care,  or  are  guilty  of  negligence 
in  their  navigation.  Other  cases  may 
well  be  imagined  when  the  tow  alone 
would  be  responsible;  as  when  the 
tug  is  employed  by  the  master  or  own- 
ers of  the  tow,  as  the  mere  motive 
power  to  propel  their  vessel  from  one 
point  to  another,  and  both  vessels  are 
exclusively  under  the  control,  direc- 
tion, and  management  of  the  master 
and  crew  of  the  tow.  Fault  in  that 
state  of  the  case  cannot  be  imputed 
to  the  tug,  provided  she  was  proper- 
ly equipped  and  seaworthy  for  the 
business  in  which  she  was  engaged; 
and,  if  she  was  the  property  of  third 
persons,  her  owners  cannot  be  held 
responsible  for  the  want  of  skill,  neg- 
ligence, or  mismanagement  of  the 
master  and  crew  of  the  other  vessel, 
for  the  reason  that  they  are  not  the 
agents  of  the  owners  of  the  tug,  and 
her  owners,  in  the  case  supposed,  do 
not  sustain  towards  those  intrusted 
with  the  navigation  of  the  vessel  the 
relation  of  principal.  .But  whenever 
the  tug,  under  the  charge  of  her  own 
master  and  crew,  and  in  the  usual  and 
ordinary  course  of  such  an  employ- 
ment, undertakes  to  transport  another 
vessel,  which  for  the  time  being  has 
neither  her  master  nor  crew  on  board, 
from  one  point  to  another,  over  wa- 
ters where  such  accessory  motive  pow- 
er is  necessary  or  usually  employed, 
she  must  be  held  responsible  for  the 
proper  navigation  of  both  vessels ;  and 
third  persons  suffering  damage 
through  the  fault  of  those  in  charge 
of  the  vessels  must,  under  such  cir- 
cumstances, look  to  the  tug,  her  mas- 
ter, or  owners,  for  the  recompense 
which  they  are  entitled  to  claim  for 
any  injuries  that  vessels  or  cargo  may 
receive  by  such  means.  Assuming 
that  the  tug  is  a  suitable  vessel,  prop- 
erly manned,  and  equipped  for  the 
undertaking,  so  that  no  degree  of  neg- 
ligence can  attach  to  the  owners  of 
the  tow  on  the  ground  that  the  mo- 


tive power  employed  by  them  was  in 
an   unseaworthy   condition,   the  tow, 
under  the  circumstances  supposed,  is 
no   more   responsible   for  the   conse- 
quences of  a  collision  than  so  much 
freight;  and  it  is  not  perceived  that 
it   can  make  any  difference,  in  that 
behalf,  that  a  part,  or  even  the  whole, 
of  the  officers  and  crew  of  the  tow, 
are  on  board,  provided  it  clearly  ap- 
pears that  the  tug  was  a  seaworthy 
vessel,  properly  manned  and  equipped 
for  the  enterprise,  and,  from  the  na- 
ture of  the  undertaking  and  the  usual 
course  of  conducting  it,   the  master 
and  crew  of  the  tow  were  not  expected   ■ 
to  participate  in  the  navigation  of  the 
vessel,  and  were-not  guilty  of  any  neg- 
ligence or  omission  of  duty  by  refrain- 
ing from,  such  participation.     Vessels 
engaged  in  commerce  are  held  liable 
for  damage  occasioned   by   collision, 
on  account  of  the  complicity,  direct 
or  indirect,  of  their  owners,  or  the 
negligence,  want  of  care,  or  skill,  on 
the  part  of  those  employed  in  their 
navigation.       Owners     appoint     the 
master  and  employ  the  crew,  and  con- 
sequently   are    held    responsible    for 
their  conduct  in  the  management  of 
the  vessel.     Whenever,   therefore,  a 
culpable  fault  is  committed  whereby 
a  collision  ensues,  that  fault  is  im- 
puted to  the  owners,  and  the  vessel 
is  just  as  much  liable  for  the  conse- 
quences as  if  it  had  been  committed 
'  by  the  owner  himself.    No  such  con- 
sequences follow,  however,  Mvhen  the 
person  committing  the  fault  does  not 
in  fact,  or  by  implication  of  law,  stand 
in  the  relation  of  agent  to  the  owners. 
Unless  the  owner  and  the  person  or 
persons   in   charge  of  the    vessel  in 
some  way  sustain  towards  each  other 
the  relation  of  principal   and  agent, 
the    injured   party    cannot    have  his 
remedy  against  the  colliding    vessel. 
By  employing  a  tug  to  transport  their 
vessel  from  one  point  to  another,  the 
owners  of  the  tow  do  not  necessarily 
constitute  the  master  and  crew  of  the 
tug  their   agents   in   performing  the 
service.     They    neither    appoint  the 
master  of  the  tug,  nor  ship  the  crew; 
nor  can  they  displace  either  the  one 
or  the  other.    Their  contract  for  the 
service,   even  though  it   was   negoti- 
ated with  the  master,  is.  in  leeral  con- 
templation, made  with  the  owners  of 
the  vessel,  and  the  master  of  the  tug. 
notwithstanding    the    contract    \^'ai! 
negotiated  with  him,  continues  to  be 
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licence  oi  ner  crew,'  umess  uie  laure  oi  me  crew  oi  tne  row  is  amrmativeiy 

the  agent  of  the  owners  of  his  own 
vessel,  and  they  are  responsible  for 
his  acts  in  her  navigation."  The  judg- 
ment of  the  lower  court,  which  was 
■affirmed,  is  reported  in  The  Hector 
<1858)  4  Blatchf.  199,  Fed.  Cas.  No. 
6,317. 

In  The  Mabey  (1871)  14  Wall.  (U. 
S.)  204,  20  L.  ed.  881,  it  was  remarked, 
arguendo,  that  "cases  arise  where  the 
tug  is  solely  responsible,  as  where 
the  tug,  under  the  charge  of  her  own 
master  and  crew,  undertakes  to  trans- 
port another  vessel  from  one  point  to 
another,  which,  for  the  time  being, 
has  neither  her  master  nor  crew  on 
board,  as  in  that  case  her  officers  and 
crew  direct  and  control  the  navigation 
•of  both  vessels." 

In  The  Eugene  F.  Moran  (1909)  212 
U.  S.  466,  53  L.  ed.  600,  29  Sup.  Ct 
Rep.  339,  it  was  held  that  a  tug,  hav- 
ing control  of  a  vessel  in  tow,  is  sole- 
ly responsible  for  damage  caused  by 
the  upsetting  of  a  lighter  through  the 
fault  of  the  tug  alone. 

"It  is  settled  law  in  this  country 
that  a  tug,  under  the  ordinary  towage 
contract,  is  not  the  agent  or  servant 
of  the  tow  in  performing  the  service, 
but  is  an  independent  contractor,  and 
consequently  that  the  tow  is  not  lia- 
ble upon  the  rule  respondeat  supe- 
rior for  any  loss  occasioned  by  the 
faulty  navigation  of  the  tug."  The 
Express  (1892)  3  C.  C.  A.  342,  1  U.  S. 
App.  658,  52  Fed.  890. 

The  doctrine  concerning  the  nonlia- 
bility of  the  tow,  when  itself  free  from 
fault,  was  also  affirmed  in  Westhoflf 
V.  The  Oluf  (1879)  3  Woods,  667,  Fed. 
Cas.  No.  17,449,  and  was  also  taken 
for  granted  in  all  the  cases  cited  in 
the  following  notes. 

In  The  Frank  Moffat  (1878)  2  Flipp. 
291,  Fed.  Cas.  No.  5,060,  Brown,  J., 
said:  "As  the  business  of  towing  is 
conducted  upon  the  lakes,  I  regard  the 
relation  between  the  tow  and  the  tug 
as  that  of  master  and  servant.  The 
tug  engages,  usually  for  a  lump  sum, 
to  tow  the  vessel  from  one  point  to 
another.  She  furnishes  her  own  crew, 
pursues  her  own  course,  regulates  the 
length  of  the  line,  the  movements  of 
the  vessels,  the  order  in  which  the 
tow  shall  be  made  up,  and  determines 
the  number  of  the  tow,  usually  irre- 
spective of  the  wishes  of  the  master 
of  the  vessel.  ...  In  the  perform- 
ance of  these  services,  the  tug  is 
plainly  a  contractor  within  the  defini- 


tion of  that  word.  Shearm.  &  Redf. 
Neg,  §  87.  In  such  cases  each  party 
is  responsible  for  his  own  negli- 
gence." Having  regard  to  the  latter 
part  of  this  extract,  it  is  difficult- to 
understand  the  statement  in  the  first 
sentence. 

•  For  cases  in  which  the  nonliability 
of  the  tow  for  the  negligence  of  the 
crew  of  the  tug  was  treated  as  a 
ground  for  holding  the  tug  to  be  re- 
sponsible for  injuries  sustained  by  the 
tow  as  a  result  of  such  negligence, 
see  Smith  v.  Pierce  (1830)  1  La.  854; 
Clapp  V.  Stanton  (1868)  20  La.  Ann. 
495,  96  Am.  Dec.  417;  Young  v.  The 
Princess  Royal  (1870)  22  La.  Ann. 
388,  2  Am.  Rep.  731. 

In  Cushing  v.  The  John  Fraser 
(1858)  21  How.  (U.  S.)  184,  16  L.  ed. 
106,  the  ground  upon  which  the  tow 
was  held  not  to  be  liable  for  injuries 
caused  to  the  plaintiff's  vessel,  with 
which  she  had  collided,  was  that,  at 
the  time  when  the  accident  occurred, 
she  was  controlled  entirely  by  the 
tug,  both  as  to  her  course  and  speed, 
and  that  there  was  nothing  in  the  evi- 
dence from  which  any  fault  or  mis- 
management could  be  imputed  to  her. 
The  general  question  of  the  relation- 
ship presumptively  existing  between 
a  tug  and  its  tow  was  not  discussed. 
I  In  Smith  v.  The  Creole  (1853)  2 
Wall.  Jr.  485,  Fed.  Cas.  No.  13,033, 
the  English  doctrine  was  adopted  with 
respect  to  vessels  towed  in  and  out 
of  harbors,  and  the  nonliability  of  the 
owner  of  the  tow  was  restricted  to 
cases  where  canal  boats,  or  other  like 
vessels,  are  towed  by  steamboats. 
This  decision  was  followed  in  The 
Sampson  (1854)  3  Wall.  Jr.  13,  Fed. 
Cas.  No.  12,280.  Both  of  these  cases, 
however,  were  of  earlier  date  than 
Sturgis  V.  Boyer  (1860)  24  How.  (U. 
S.)  110,  16  L.  ed.  591,  supra,  and,  hav- 
ing regard  to  the  general  trend  of 
opinion  which  is  indicated  by  the  de- 
cisions as  a  whole,  it  would  seem  that 
the  suggested  distinction  would  now 
be  regarded  as  untenable. 

*See  cases  cited  in  the  preceding 
note,  and  the  following:  The  Ala- 
bama (1867)  1  Ben.  476,  Fed.  Cas.  No. 
122;  The  W.  H.  Clark  (1873)  5  Bisa. 
295,  Fed.  Cas.  No.  17.482;  The  Charles 
Allen  (1882)  11  Fed  317  (tug  not  a 
mere  servant,  but  in  partial  charge  of 
both  of  the  vessels  lashed  to  her) ; 
The  C.  W.  Mills  (1915)  241  Fed.  204, 
affirmed  in  (1917)   154  C.  C.  A.  651, 
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proved  to  have  been  a  proximate  cause 
of  that  damage,'  or  the  evidence 
shows  that  the  tug  was  under  the  di- 
rection of  the  crew  of  the  tow,*  or  that 
both  vessels  were  under  the  control  of 
the  same  pilot.' 
It  would  seem  to  be  a  permissible. 


if  not  necessary,  conclusion,  from  the 
language  used  in  the  cases  decided 
from  this  point  of  view,  that  the  char- 
acter of  the  relationship  was  regard- 
ed as  being  the  subject  of  a  presump- 
tion of  fact.'  Manifestly,  therefore, 
the  position  of  the  English  and  Ameri- 


241  Fed.  378  (opinion  of  lower  court 
adopted  in  toto) ;  Wilmington  R. 
Bridge  Co.  v.  Franco-Ottoman  Ship- 
ping Co.  (1919)  170  C.  C.  A.  239,  259 
Fed,  166,  affirming  (1917)  247  Fed. 
207. 

In  some  cases  of  earlier  date  than 
Sturgis  V.  Boyer  (1860)  24  How.  (U. 
S.)  110,  16  L.  ed.  591,  decisions  im- 
posing liability  upon  the  tug  were 
placed  upon  the  ground  that,  under 
the  particular  circumstances  proved, 
the  motive  power  was  entirely  under 
its  control.  The  Express  (1848;  C.  C.) 
1  Blatchf.  366,  Fed.  Gas.  No.  4,596, 
reversing  (1846)  Olcott,  258,  Fed. 
Gas.  No.  4,598;  The  R.  B.  Forbes 
(1856)  1  Sprague,  328,  Fed.  Gas.  No. 
11,598,  affirmed  in  (1859;  G.  G.)  1 
Cliff.  331,  Fed.  Gas.  No.  11,275  (tug 
lashed  to  tow) ;  The  Rescue  (1858)  2 
Sprague,  16,  Fed.  Gas.  No.  11,708 
(similar  facts). 

'  "It  has  come  to  be.  the  general 
practice  in  this  country  to  consider 
the  tug  responsible,  unless  it  can  be 
proved  that  the  actual  fault  was  in 
the  navigation  of  the  tow."  The  Bel- 
knap (1873)  2  Low.  Dec.  281,  Fed. 
Gas.  No.  1,244.  For  other  cases  in 
which  this  qualification  has  been  ex- 
plicitly recognized,  see  The  Doris  Eck- 
hoff  (1892)  1  C.  G.  A.  494,  1  U.  S.  App. 
129,  50  Fed.  134.  reversing  (1887)  32 
Fed.  555;  The  Violetta  (1905)  141  Fed. 
690,  affirmed  in  (1907)  82  G.  G.  A.  678, 
153  Fed.  1023;  Young  v.  The  Princess 
Royal  (1870)  22  La.  Ann.  388,  2  Am. 
Rep.  731. 

"Where  the  officers  and  crew  of  the 
tow,  as  well  as  the  officers  and  crew 
of  the  tug,  participate  in  the  navi- 
gation of  the  vessels,  and  a  collision 
with  another  vessel  ensues,  the  tug 
alone,  or  the  tow  alone,  or  both  joint- 
ly, may  be  liable  for  the  consequences, 
according  to  the  circumstances,  as 
the  one  or  the  other,  or  both  joint- 
ly, were  either  deficient  in  skill,  or 
were  culpably  inattentive  or  negli- 
gent in  the  performance  of  their  du- 
ties." The  Maria  Martin  (1870)  12 
Wall.  (U.  S.)  31,  20  L.  ed.  251. 

The  tug  and  tow  are  both  liable 
"when  those  in  charge  of  the  respec- 


tive vessels  jointly  participate  in  their 
control  and  management,  and  the 
master  or  crew  of  both  vessels  are 
either  deficient  in  skill,  omit  to  take 
due  care,  or  are  guilty  of  negligence 
in  their  navigation."  The  Virginia 
Ehrman  (1877)  97  U.  S.  309,  24  L.  ed. 
890.  See  also,  as  to  joint  liability, 
New  York  &  G.  Mail  S.  S.  Go.  v.  The 
Express  (1892)  3  C.  G.  A.  342,  1  U.  S. 
App.  658,  52  Fed.  890,  affirming  (1890) 
44  Fed.  392  (1891)  46  Fed.  860. 

In  Wilmington  R.  Bridge  Co.  v. 
Franco-Ottoman  Shipping  Co.  (1919) 
170  G.  C.  A.  234,  259  Fed.  166,  affirm- 
ing (1917)  247  Fed.  207,  where  the 
captain  of  the  tug  directed  the  move- 
ments of  both  vessels  from  the  bridge 
of  the  tow,  the  court  remarked  that, 
while  the  master  and  crew  of  the  tow 
were  carrying  out  his  orders,  "they 
did  nothing  more,  and  in  that  rela- 
tion they  were  mere  instrumentalities 
or  means  used  by  Sanders  to  apply  th3 
wheel,  engine,  and  other  instruments 
of  navigation — not  participants  in  the 
navigation." 

*  "I  think  all  of  the  cases  where  the 
tug  has  been  exonerated  have  been 
those  where  the  act  of  negligence 
committed  by  her  was  in  obedience  to 
an  order  given  by  an  officer  in  charge 
of  the  vessel.  In  such  case  the  vessel 
would  clearly  be  liable,  and  the  tug 
exonerated."  Brown,  J.,  in  The  Frank 
Moffat  (1878)  2  Flipp.  291,  Fed.  Gas. 
No.  5,060.  See  also  The  Express 
(1848)  1  Blatchf.  365,  Fed.  Cas.  No. 
4,596  (arguendo);  The  City  of  Alex- 
andria (1887)  31  Fed.  427. 

•  The  Maggie  S.  Hart  (1889 ;  D,  C.) 
38  Fed.  765. 

« In  The  Alabama  (1867)  1  Ben.  476. 
Fed.  Gas.  No.  122,  the  court  proceeded 
upon  the  theory  that  the  proper  in- 
quiry in  every  instance  is,  "Which 
party  is  the  principal  and  -which  the 
servant?  "  and  that  it  is  error  to  as- 
sume that  either  of  these  relations 
must  exist  in  any  particular  case. 
The  decision  by  which  the  tow  was 
absolved  from  liability  was  based  up- 
on the  ground  that  it  appeared  from 
the  evidence  that  its  pilot  and  master 
and  crew  "did  not  direct,    or  under- 
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can  courts  witn  respect  to  tne  ordi- 
nary character  of  the  relationship  is 
fundamentally  different.'  This  an- 
tagonism is  not  abolished  by  the  ac- 
ceptance of  the  doctrine  applied  in  the 
most  recent  of  the  English  cases.  See 
preceding  section. 

In  a  case  where  the  action  is 
brought  by  the  owner  of  a  ship  to  re- 
cover from  the  charterer  for  injuries 
occasioned  to  it  by  the  negligence  of 
the  person  in  charge  of  a  steamer  en- 
gaged by  the  charterer  to  tow  it,  the 
operation  of  the  doctrine  discussed  in 


the  preceding  paragraph  is  supersed- 
ed by  that  which  imposes  upon  the 
bailee  of  a  chattel  an  absolute,  non- 
delegable duty  in  respect  of  taking 
proper  care  of  it.* 

4  4.  Architects, 
An  architect  frequently  acts  in  the 
capacity  of  an  agent,  intrusted  with 
the  duty  of  seeing  that  a  work  is  prop- 
erly performed  by  an  independent 
contractor.'  That  he  may  himself  oc- 
cupy the  position  of  an  independent 
contractor  as  regards  such  a  function 


take  to  direct,  the  navigation  of  the 
tug  or  the  arrangement  of  her  lights." 
But  the  view  that  the  nature  of  the 
relationship  is  entirely  an  open  one 
at  the  outset  of  the  case  seems  scarce- 
ly to  consist  with  the  language  used 
in  Sturgis  v.  Boyer  (1860)  24  How. 
(U.  &)  110,  16  L.  ed.  591,  supra,  and 
the  later  cases  founded  upon  it. 

'In  The  Belknap  (1873)  2  Low, 
Dec.  281,  Fed.  Cas.  No.  1,244,  the  dif- 
ference was  thus  discussed:  "The 
simple  rule  of  the  English  law  is  not 
capable  of  application  in  this  country. 
In  the  first  place,  the  usual  course 
of  business  here  is  for  the  tugboat  to 
take  the  actual  charge  of  the  naviga- 
tion, and  whatever  faults  are  com- 
mitted are  usually  by  her  officers  or 
crew.  Besides  this,  a  very  consider- 
able part  of  the  towing  is  done  on  the 
great  rivers,  such  as  the  Hudson  and 
the  Mississippi,  where  the  tow  often 
consists  of  many  vessels,  belonging 
to  different  owners.  In  some  of  the 
reported  cases  there  have  been  thirty 
or  more  barges  or  canal  boats  in  tow 
of  a  single  steamer,  and  of  course  it 
cannot  be  that  they  are  all  principals. 
This  difference  of  trade  has  brought 
about  a  different  mode  of  regarding 
the  responsibility  of  the  parties.  .  .  . 
It  has  come  to  be  the  general  prac- 
tice in  this  country  to  consider  the 
tug  responsible,  unless  it  can  be 
proved  that  the  actual  fault  was  in 
the  navigation  of  the  tow." 

This  passage*  was  apparently  in  the 
mind  of  the  court  in  Union  S.  S.  Co. 
V.  The  American  (1874)  L.  R.  6  P.  C. 
(Eng.)  127,  when  it  explained  as  fol- 
lows the  rationale  of  the  American 
doctrine:.  "It  appears  that  in  the 
large  American  rivers  and  lakes  it  is 
usual  for  a  tug,  which  is  spoken  of 
as  a  public  vessel,  to  take  a  number 
of  small  vessels  in  tow,  some  along- 


side of  her,  some  astern.  She  assigns 
to  each  of  these  vessels  its  place,  and 
they  are  under  her  direction.  Under 
these  circumstances,  the  American 
courts  have  held  that  a  vessel  towed 
is  not  liable  for  the  negligence  of  the 
tug,  because  the  'governing  power'  is 
in  the  tug,  not  in  her."  The  passage 
itself,  however,  as  well  as  the  deci- 
sions cited  above,  shows  that  the  rea- 
son thus  emphasized  is,  at  most,  only 
a  co-ordinate  one,  and  that  the  differ- 
ence between  the  doctrines  which 
prevail  in  the  two  countries  is  due  to 
the  fact  that  antagonistic  theories  are 
entertained  by  the  courts  as  to  the 
nature  of  the  relation  ordinarily  ex- 
isting between  the  owners  of  the  tug 
and  of  the  tow. 

» Smith  V.  Bouker  (1891)  1  C.  C.  A. 
481,  1  U.  S.  App.  80,  49  Fed.  954,  fol- 
lowed in  William  H.  Beard  Dredging 
Co.  V.  Hughes  (190S)  58  C.  C.  A.  192, 
121  Fed.  808. 

*  For  cases  in  which  reference  was 
made  to  architects  occupying  this 
position,  see  the  following: 

United  States. — United  Gas  Improv. 
Co.  V.  Larsen  (1910)  105  C.  C.  A.  486, 
182  Fed.  620. 

Georgia. — Ridgeway  v.  Downing  Co. 
(1900)  109  Ga.  591,  34  S.  E.  1028,  7 
Am.  Neg.  Rep.  218. 

Illinois.— Schwartz  v.  Gilmore 
(1867)  45  111.  455,  92  Am.  Dec.  227. 

Indiana.^ — Mobley  v.  J.  S.  Rogers 
Co.  (1918)  68  Ind.  App.  308,  119  N. 
E.  477. 

Iowa. — Connolly  v.  Des  Moines  In- 
vest. Co.  (1906)  130  Iowa,  633,  105  N. 
W.  400,  19  Am.  Neg.  Rep.  223. 

Kentucky.  —  Robinson  v.  Webb 
(1875)   11  Bush,  464. 

Louisiana. — Faren  v.  Sellers  (1887) 
39  La.  Ann.  1011,  4  Am.  St.  Rep.  256, 
3  So.  863. 


1182 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  ALJt. 


is  undeniable.'  Whether  in  a  given 
instance  he  sustained  that  relation- 
ship to  his  employer  is  a  question  to 
be  determined  from  the  particular 
facts  as  proved.'  Having  regard  to 
the  circumstances  under  which  serv- 
ices of  this  description  are  ordinarily 
rendered,  it  is,  perhaps,  permissible 
to  say  that  only  a  clear  preponder- 
ance of  evidenc^  can  warrant  an  af- 
firmative answer  to  this  question. 


On  the  other  hand,  it  has  been  laid 
down  that,  so  far  as  the  preparation 
of  the  plans  and  specifications  is  con- 
cerned, an  architect  is  an  independ- 
ent contractor  whose  negligence  is  not 
imputable  to  the  owner  of  the  build- 
ing, unless  a  want  of  due  care  in 
selecting  him  is  proved.*  A  fortiori 
is  he  to  be  regarded  as  being  prima 
facie  an  independent  contractor, 
where  he  undertakes  to  execute  the 


Massachusetts. — Morgan  v.  Smith 
(1893)  159  Mass.  570,  35  N.  E.  101. 

Michigan.— Bissell  v.  Ford  (1913) 
176  Mich.  64,  141  N.  W.  860. 

Missouri.— -Scharff  v.  Southern  Illi- 
nois Constr.  Co.  (1905)  115  Mo.  App. 
157,  92  S.  W.  126;  Jackson  v.  Butler 
(1913)  249  Mo.  342,  155  S.  W.  1071. 

New  Jersey. — Jansen  v.  Jersey  City 
(1897)  61  N.  J,  L.  243,  39  Atl.  1025,  4 
Am.  Neg.  Rep.  313. 

New  York.  —  Slater  t.  Mersereau 
(1876)  64  N.  Y.  138. 

Wisconsin.  —  Dodge  v.  McDonnell 
(1861)  14  Wis.  553. 

"The  architect  was  not  an  inde- 
pendent contractor  beyond  the  con- 
trol of  the  defendant  as  to  the  man- 
ner of  doing  the  work."  Campbell  v, 
Lunsford  (1887)  83  Ala.  512,  S  So. 
522,  13  Am.  Neg.  Cas.  164. 

•The  statement  made  by  Lindley, 
L.  J.,  in  JoUifTe  v.  Woodhouse  (1894; 
C.  A.)  10  Times  L.  R.  (Eng.)  553,  that 
it  was  no  answer  to  the  claim  to  say 
that  the  defendant  had  delegated  the 
statutory  duty  in  question  "to  his 
builder  or  architect,"  indicates  that, 
upon  the  facts  before  him,  he  must 
have  considered  the  architect,  as  well 
as  the  builder,  to  be  an  independent 
contiT&ctor 

In  Hudgins  v.  Hann  (1917)  153  C. 
C.  A.  313,  240  Fed.  887,  an  architect 
employed  to  supervise  certain  work 
was  apparently  assumed  to  be  an  in- 
dependent contractor;  but  the  nature 
of  the  relationship  was  not  a  mate- 
rial element  in  the  case,  the  employer 
being  held  liable  on  the  ground  of  his 
being  subject  to  a  non-delegable  duty 
in  respect  of  seeing  that  the  work  was 
carefully  performed. 

» In  Ciaflfy  v.  Chicago  Dock  &  Canal 
Co.  (1911)  249  111.  210,  94  N.  E.  561, 
the  architect  himself  testified  that 
the  defendant  relied  upon  him  to  su- 
perintend the  work  of  erecting  a 
building,  and  that  he  let  the  work  to 
various  contractors,  under  contracts 


signed  by  defendant;  that  he  looked 
after  the  work  done  by  the  various 
contractors,  and,  during  a  part  of  the 
time  the  work  was  in  progress,  was 
at  the  building  every  day,  and  at  oth- 
er   times    was    there    three    or   four 
times  a  week;  that  he  issued  vouch- 
ers, upon  which  the  contractors  were 
paid  from  time  to  time  as  the  work 
progressed,    and    superintended    the 
work  throughout,   for  which   he  re- 
ceived   the   customary   compensation 
paid  architects  in  such  cases.     Held, 
that  the  architect  could  not,   under 
the  facts  thus  shown,  be  considered 
as  an  independent  contractor,  having 
exclusive  control  and  charge  of  the 
building  and  the  work. 

*  Burke  v.  Ireland  (1901)  166  N.  Y. 
305,  69  N.  E.  914,  9  Am.  Neg.  Rep. 
540,  reversing    (1900)    47   App.  Div. 
428,    62    N.    Y.    Supp.    453,    by    the 
appellate  division  architect   was  as- 
sumed to  be  the  agent  of  the  owner; 
but  it  was  held  that  he  had  exceeded 
his  authority  in  modifying  the  plans 
and  specifications  without  the  assent 
of  the  owner.    For  a  detailed  review 
of  this  case,  see  §  6  of  the  note  in  18 
A.L.R.  pp.  801  et  seq.) ;  Fox  v.  Ireland 
(1900)    46   App.   Div.   541,    61    N.  Y. 
Supp.  1061;  Uggla  v.  Brokaw   (1902) 
77  App.  Div.  310,  79  N.  Y.  Supp.  244 
(holding  it  to  be  a  good  defense  that 
the  preparation  of  the  plans  for  the 
construction  of  the  building  in  ques- 
tion had  been  delegated  to  a  compe- 
tent architect  and  engineers)  ;  (1907) 
117  App.  Div.  586,  102  N.  Y.  Supp.  857 
(second  appeal  of  the  case  last  cited) ; 
White  v.  Green   (1904)  —  Tex.  Civ. 
App.  — ,  82  S.  W.  329;  Valiquette  v. 
Fraser  (1904)  9  Ont  L.  Rep.  57,  af- 
firmed   by    the    court    of    appeal   in 
(1906)  12  Ont.  L.  Rep.  4,  and  by  the 
supreme  court  in  (1907)  39  Can.  S.  C. 
1  (where  it  was  held  that  the  owner 
of  a  building  is  entitled  to  rely  upon 
the  plans  of  a  qualified  architect). 

"Where  injury  is  due   to   improper 
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entire  work,  as  well  as  to  prepare  the 
plans.'  Eut  even  under  the  circum- 
stances the  evidence  may  be  such  as 
to  require  the  inference  that,  in  re- 
spect of  his  supervision  of  the  work, 
he  was  acting  as  agent  of  his  em- 
ployer.* 

S  S.  PhyHciana  and  aurgeona. 
The  general  rule  is  that  an  action 
for  damage  occasioned  by  the  negli- 
gence or  unskilfulness  of  a  physician 
or  surgeon  engaged  by  one  person  to 
attend  upon  another  cannot  be  main- 
tained against  the  employer,  unless  he 
was  himself  chargeable  with  a  want  of 
proper  care  in  respect  of  his  having 
engaged  a  practitioner  whom  he  knew, 
or  ought  to  have  known,  to  be  incom- 
petent.' In  most  of  the  reported  cases 
which  illustrate  this  incident  of  such 
an  employment,  the  determinant  fac- 
tors were  (1)  the  status  of  the  defend- 
ant as  being  a  charitable  institution  or 
a  municipal  corporation,  or   (2)   the 


nature  and  extent  of  the  duty  of  such 
defendant  in  respect  of  procuring 
medical  or  surgical  aid  for  the  plain- 
tiff. As  these  factors  Are  operative,  ir- 
respective of  whether  the  person  em- 
ployed was  a  servant  or  an  independ- 
ent contractor,  the  cases  which  turn 
upon  them  do  not  come  within  the 
scope  of  the  present  annotation,  ex- 
cept in  so  far  as  one  or  the  other  of 
them  may  have  been  adverted  to  as 
supplying  a  separate  reason  for  af- 
firming the  nonliability  of  the  defend- 
ant. '  The  decisions  of  ^hich  the 
rationale  is  that  physicians  and  sur- 
geons are  not  the  servants  of  their 
employers  are  referable  to  the  concep- 
tion that  they  are  "professional  men," 
who  are  engaged  on  the  understanding 
that  they  are  to  "exercise  their  pro- 
fession to  the  best  of  their  abilities 
according  to  their  own  discretion ;  but 
in  exercising  it  they  are  in  no  way 
under  his  orders  or  bound  to  obey  his 


construction  inherent  in  the  plan,  a 
municipal  corporation  owning  the 
building  may  nevertheless  avoid  lia- 
bility for  its  fall,  if  it  appear  that  the 
plan  was  prepared  for  it  by  a  compe- 
tent independent  architect,  upon 
whose  judgment  and  advice  the  mu- 
nicipal officers  relied,  unless  the  plan 
was  so  obviously  bad  as  to  suggest 
insecurity  to  an  ordinarily  and  rea- 
sonably prudent  owner."  Willard 
Bartlett,  J.,  in  concurring  opinion  in 
Herman  v.  Buffalo  (1915)  214  N.  Y. 
816,  108  N.  E.  451. 

In  Pitcher  v.  Lennon  (1896)  12 
App.  Div.  356,  42  N.  Y.  Supp.  156,  it 
was  not  decided  whether,  under  the 
particular  circumstances  shown,  the 
architect  was  an  independent  con- 
tractor. 

In  Voeckler  v.  Stroehmann's  Vienna 
Bakery  (1914)  75  W.  Va.  884,  83  S. 
E.  1025,  Ann.  Cas.  1917A,  350,  the 
conclusion  that  the  architect  was  not 
an  independent  contractor  was  de- 
duced from  specific  evidence  which 
showed  that  he  had  "made  no  definite 
working  plans,"  and  that  "the  work 
was  not  committed  to  his  judgment 
and  control." 

For  cases  in  which  the  liability  of 
the  architect  for  damage  caused  to 
his  employer  by  defective  plans  was 
afBrmed,  see  Lottman  v.  Barnett 
(1876)  62  Mo.  159;  Lake  v.  McElfat- 


rick  (1893)  139  N.  Y.  349,  34  N.  E. 
922. 

In  Blanchard  v.  Montreal  (1912;  , 
Cir.  Ct.)  18  Rev.  Leg.  N.  S.  (Can.) 
489,  it  was  laid  down,  arguendo,  that 
an  architect  is  not  a  "simple  prepos6," 
within  the  meaning  of  Quebec  Civ. 
Code,  art.  1054. 

•Boswell  V.  Laird  (1857)  8  Cal.  469, 
68  Am.  Dec.  345,  10  Mor.  Min.  Rep. 
616. 

'See  Hughbanks  v.  Boston  Invest. 
Co.  (1894)  92  Iowa,  267,  60  N.  W.  640; 
Manton  v.  H.  L.  Stevens  &  Co.  (1915) 
170  Iowa,  495,  153  N.  W.  87— both  re- 
viewed ip.  §  30,  note  3,  infra. 

•Boring  v.  Chicago  &  E.  R.  Co. 
(1915)  —  Ind.  — ,  110  N.  E.  545,  re- 
hearing denied  in  (1916)  185  Ind..  46, 
113  N.  E.  294,  and  cases  cited  in  the 
following  notes. 

'See,  for  example,  Atchison,  T.  & 
S.  F.  R.  Co.  v.  Zeiler  (1894)  54  Kan. 
340,  38  Pac.  282,  where  the  decision 
was  based  partly  upon  the  ground 
that  a  surgeon  engaged  to  attend  on  a 
brakeman  was  not  a  servant  of  the 
railroad  company,  and  partly  upon 
the  ground  that  its  duty  to  the  brake- 
man  had  been  fully  discharged  when 
it  employed  a  competent  practitioner. 

For  a  full  discussion  of  the  liabil- 
ity of  charitable  institutions,  see  La- 
batt's  Master  &  Servant,  §  2506. 
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directions."*     This   theory    as   to   the   nature  of   their   position   necessarily 


•Farwell,    L.   J.,   in   Hillyer   v.   St. 
Bartholomew's  Hospital    [1909]    2  K. 
B.  (Eng.)  820,  826,  where  the  defend- 
ant was  held  not  to  be  liable  for  an 
injury  inflicted  on  the  plaintiff  while 
he  was  under  the  influence  of  anes- 
thetics.   Kennedy,  L.  J.,  made  the  fol- 
lowing   remarks:     "The    legal    duty 
which  the   hospital   authority   under- 
takes towards  a  patient,  to  whom  it 
gives  the  privilege  of  skilled  surgical, 
medical,  and  nursing  aid  within  its 
walls,  is  an  inference  of  law  from  the 
facts.     In  my  opinion  it  is  not  the 
ordinary  duty  of  a  person  who  deals 
with  another  through  his  servants  or 
agents,  and  undertakes  responsibility 
to  that  other  person  for  damage  re- 
sulting from  any  injury  inflicted  up- 
on  him  by  the  negligence  of  those 
servants  or  agents.    In  my  view,  the 
duty  which  the  law  implies  in  the  re- 
lation of  the  hospital  authority  to  a 
patient,  and  the  corresponding  liabil- 
ity, are  limited.    The  governors  of  a 
public  hospital,  by  their  admission  of 
the  patient  to  enjoy  in  the  hospital 
the  gratuitous  benefit  of  its  care,  do, 
I  think,  undertake  that  the  patient, 
whilst  there,  shall  be  treated  only  by 
experts,     whether    surgeons,     physi- 
cians, or  nurses,  of  whose  profession- 
al competence  the  governors  have  tak- 
en reasonable  care  to  assure  them- 
selves; and,  further,  that  those  ex- 
perts shall  have  at  their  disposal,  for 
the  care  and  treatment  of  the  patient, 
fit  and  proper  apparatus   and  appli- 
ances.   But  I  see  no  ground  for  hold- 
ing it  to  be  a  right  legal  inference 
from  the  circumstances  of  the  rela- 
tion of  hospital  and  patient  that  the 
hospital  authority  makes  itself  liable 
in   damages,   if  members  of  its  pro- 
fessional staff,  of  whose  competence 
there  is  no  question,  act  negligently 
towards  the  patient  in  some  matter 
of  professional  care  or  skill,  or  neg- 
lect to  use,  or  use  negligently,  in  his 
treatment,    the    apparatus    or    appli- 
ances which  are  at  their  disposal.   It 
must  be  understood  that  I  am  speak- 
ing only  of  the  conduct  of  the  hos- 
pital staff  in  matters  of  professional 
skill,  in  which  the  governors  of  the 
hospital   neither  do   nor  could  prop- 
erly interfere,  either  by  rule  or  by 
supervision.    It  may  well  be — and  for 
my  part  I  should,  as  at  present  ad- 
vised, be  prepared  to  hold — that  the 
hospital   authority  is  legally  respon- 
sible to  the  patients  for  the  due  per- 


formance  of  their   servants,   within 
the  hospital,  of  their  purely  ministe- 
rial or  administrative  duties,  such  as, 
for  example,  attendance  of  nurses  in 
the  wards,  the  sununoning  of  medical 
aid  in  cases  of  emergency,  the  supply 
of  proper  foods,  and  the  like.    The 
management   of   a  hospital   ought  to 
make,  and  does  make,  its  own  regula- 
tions in   respect  of  such  matters  of 
routine,   and  it  is,   in  my  judgment, 
legally  responsible  to  the  patients  for 
their  suflJciency,  their  propriety,  and 
observance  of  them  by  the  servants." 
Farwell,  L.  J.,  expressed  his  approval 
of  the  decision  in  Evans  v.  Liverpool 
Corp.    [1906]   1  K.  B.   (Eng.)    160,  74 
L.  J.  K.  B.  N.  S.  742,  69  J.  P.  263,  21 
Times  L.  R.  558,  3  L.  G.  R.  868,  where 
it  was   held   by  Walton,  J.    (sitting 
alone),  that  local  authorities  who  pro- 
vide for  the  use  of  the  inhabitants  of 
their  district  a  hospital  for  the  recep- 
tion of  persons  suffering  from  con- 
tagious diseases  are  not  liable  for  the 
negligence  of  their  visiting  physicians 
in  prematurely  discharging  a  patient, 
unless  they  have  failed  to  exercise  due 
care  in  selecting  him. 

It  was  argued  by  counsel  that  the  doc- 
tor was  the  servant  of  the  defendants 
for  the  purpose  of  discharging  the 
child,  and  that  his  negligence  was  im- 
putable to  them  on  this  giround.  The 
learned  judge  said:  "The  terms  of  his 
appointment,  and  the  rules  under 
which  he  acted,  do  not  bear  out  this  con- 
tention. No  doubt  he  was  an  oflScer  of 
the  defendants,  and  was  paid  an  an- 
nual salary,  and  in  certain  matters 
had  to  obey  the  directions  of  the  com- 
mittee; but  the  rules  show  that  he 
was  'responsible  for  the  treatment  of 
the  patients  from  the  beginning  to 
the  end  of  their  stay,  and  also  for 
their  freedom  from  infection  when 
discharged;'  that  is,  he  was  respon- 
sible for  deciding  whether  or  not  they 
were  free  from  infection  when  dis- 
charged. The  rules  are,  in  my  opin- 
ion, perfectly  plain.  .  .  .  What  the 
doctor  really  does  is  to  advise  the 
corporation,  and  he  gives  his  opinion 
as  a  medical  man.  If  the  defendants 
have  employed  a  competent,  skilful, 
and  duly  qualified  medical  man,  they 
have  done  all  that  it  was  possible  for 
them  to  do — ^they  cannot  control  his 
opinion  in  any  kind  of  way ;  indeed,  it 
would  be  wrong  for  them  to  attempt 
to  do  so ;  all  they  can  do  is  employ  a 
competent  medical   man,    and   to  act 
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implies    that    they    are    independent 
contractors — a  designation  which  has 


sometimes  been  specifically  applied  to 
them.* 


upon  his  opiniob  and  discharge  the 
patient." 

In  the  Hillyer  Case  the  true  rela- 
tion of  the  parties  was  declared  to 
have  been  well  stated  in  the  follow- 
ing passage  of  the  opinion  in  Glavin 
V.  Rhode  Island  Hospital  (1879)  12 
R.  L  411,  34  Am.  Rep.  675:  "Here 
the  physicians  or  surgeons  are  select- 
ed by  the  corporation  or  the  trustees. 
But  does  it  follow  from  this  that  they 
are  the  servants  of  the  corporation? 
We  think  not.  If  A,  out  of  charity, 
employs  a  physician  to  attend  B,  his 
sick  neighbor,  the  physician  does  not 
become  A's  servant  and  A,  if  he  has 
been  duly  careful  in  selecting  him, 
will  not  be  answerable  to  B  for  his 
malpractice.  The  reason  Is  that  A 
does  not  undertake  to  treat  B 
through  the  agency  of  the  physician, 
but  only  to  procure  for  B  the  serv- 
ices of  the  physician.  The  relation 
of  master  and  servant  is  not  estab- 
lished between  A  and  the  physician. 
And  so  there  is  no  such  relation  be- 
tween the  corporation  and  the  physi- 
cians and  surgeons  who  give  their 
services  at  the  hospital.  It  is  true 
the  corporation  has  power  to  dismiss 
them,  but  it  has  this  power,  not  be- 
cause they  are  its  servants,  but  be- 
cause of  its  control  of  the  hospital 
where  their  services  are  rendered. 
They  would  not  recognize  the  right 
of  the  corporation,  while  retaining 
them,  to  direct  them  in  their  treat- 
ment of  patients."  One  of  the  points 
decided  in  that  case  was  that  the  "in- 
terns," who,  under  the  rules  of  the 
hospital,  exercised  to  a  limited  extent 
the  functions  of  surgeons,  bore,  so 
far  as  those  •  functions  were  con- 
cerned, the  same  relationship  to  the 
hospital  authorities  as  the  visiting 
surgeons,  but,  with  respect  to  their 
duty  to  send  for  those  surgeons 
•when  their  services  were  needed, 
occupied  the  position  of  servants 
-whose  negligence  was  imputable 
to  the  hospital. 

That  exposition  of  the  law  was  also 
approved  in  Foote  v.  Shaw  Stewart 
[1912]  S.  C.  69,  49  Scot.  L.  R.  39,  where 
the  unsuccessful  claimant  was  a  pay- 
ing patient  in  a  public  hospital. 

In  Quinn  v.  Kansas  City,  M.  &  B. 
R.  Co.  (1895)  94  Terni.  713,  28  L.R.A. 
552,  45  Am.  St.  Rep.  767,  30  S.  W. 
1086,  the  court,  after  referring  to  va- 
rious cases,  proceeded  thus:  "If  it 
19  A.L.R.— 76. 


be,  as  these  authorities  indicate  (and 
it  cannot  be  otherwise),  that  the  deci- 
sive test  of  this  relationship,  or  even 
one  of  its  decisive  tests,  is  that  the 
master  has  the  right  to  select  the 
end  of  the  servant's  employment,  and 
that  the  master's  uncontrolled  will  is 
the  law  of  the  servant  'in  the  means 
and  methods'  by  which  this  end  is  to 
be  reached,  then  it  cannot  be  main- 
tained that  these  surgeons  were  the 
'servants'  of  this  corporation..  They 
were  not  employed  to  do  ordinary  cor- 
porate work,  but  to  render  services 
requiring  special  training,  skill,  and 
experience.  To  perform  these  serv- 
ices so  as  to  make  them  effectual  for 
the  saving  of  life  or  limb,  it  was  nec- 
essary that  these  surgeons  should 
bring  to  their  work  not  only  their 
best  skill,  but  the  right  to  exercise 
it  in  accordance  with  their  soundest 
judgment  and  without  interference." 

The  doctrine  that  a  physician  or 
surgeon  is  not  a  servant  or  agent  in 
the  usual  sense  of  those  expressions 
was  also  laid  down  in  Arkansas  Mid- 
land R.  (3o.  V.  Pearson  (1911)  98  Ark. 
899,  84  L.RA.(N.S.)  317,  185  S.  W. 
917. 

In  Dyche  v.  Vicksburg,  S.  &  P.  R. 
Co.  (1901)  79  Miss.  361,  80  So.  711, 
the  following  statement  in  Elliott  on 
Radlroads,  §  225,  was  quoted  with  ap- 
proval: 'If  a  railroad  exercises  rea- 
sonable care  in  selecting  a  physician 
or  surgeon  to  treat  an  injured  em- 
ployee, it  is  not  liable  for  the  acts  of 
such  surgeon  or  physician.  The  phy- 
sician or  surgeon  so  employed  does 
not  become  the  agent  of  the  com- 
pany." The  actual  decision  was  that 
the  rule  as  to  nonliability  was  appli- 
cable to  a  case  in  which  the  person 
treated  was  a  trespasser. 

The  cases  in  which  the  liability  of 
s  master  for  the  negligence  of 
physicians  and  surgeons  regularly 
employed  by  him  to  attend  on  his  serv- 
ants has  been  discussed  with  refer- 
ence, not  to  the  nature  of  the  relation- 
ship created  by  such  employment, 
but  to  the  extent  of  the  obliga- 
tions incurred  by  the  master  when  he 
undertakes  to  provide  medical  treat- 
ment, do  not  fall  within  the  scope  of 
this  section.  For  a  review  of  cases 
of  this  type,  see  Labatf  s  Master  & 
Servant,  §  2005. 

*In  Pearl  v.  West  End  Street  R. 
Co.  (1900)   176  Masa  178,  49  L.R.A. 
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In  the  great  majority  of  instances 
the  inference  that  it  is  the  implied  in- 
tention of  the  parties  to  contracts  for 
the  services  of  a  medical  practitioner, 
that  he  is  not  to  be  under  the  em- 
ployer's control  with  respect  to  the 
details  of  his  work,  is  corroborated  by 


the  consideration  that  the  employer  is 
a  person  who  does  not  possess  the 
technical  skill  which  would  qualify 
him  to  exercise  such  control,  and  that 
it  would,  for  that  reason,  be  highly  in- 
expedient for  him  to  attempt  to  exer- 
cise it.*    But,  as  the  fundamental  rea- 


826,  79  Am.  St.  Bep.  302,  57  N.  E.  339, 
the  grounds  on  which  it  was  held  that 
the  defendant  railway  company  could 
not  be  held  liable  for  the  negligence 
of  a  doctor  sent  by  it  to  examine  an 
injured  passenger,  who  had  instituted 
a  suit  for  damages,  were  thus  stated: 
"The  doctor  was  not  an  agent  or  serv- 
ant of  the  defendant  in  making  his 
examination;  he  was  an  independent 
contractor.  There  is  no  more  distinct 
calling  than  that  of  the  doctor,  and 
none  in  which  the  employee  is  more 
distinctly  free  from  the  control  or 
direction  of  his  employer.  See  Lin- 
ton V.  Smith  (1857)  8  Gray  (Mass.) 
147;  Milligan  v.  Wedge  (1840)  12  Ad. 
&  £1.  741,  113  Eng.  Reprint.  994,  10 
L.  J.  Q.  B.  N.  S.  19,  4  Perry  &  D.  714. 
In  this  case  the  doctor  was  informing 
himself  according  to  the  suggestions 
of  his  own  judgment,  in  order  to  ad- 
vise, and  perhaps  to  testify  for,  the 
defendant.  We  must  assume,  in  the 
absence  of  other  evidence  than  his 
profession  and  his  purpose,  that 
what  he  should  do,  and  how  he  should 
do  it,  were  left  wholly  to  him."  An 
argument  drawn  from  the  liability  of 
a  litigant  for  his  attorney  was  thus 
disposed  of:  "No  argument  can  be 
trusted  that  relies  on  analogy.  Per- 
haps the  liability  for  an  attorney 
rests  on  the  fact  that  the  very  es- 
sence of  his  employment  was  to  rep- 
resent the  person  of  a  party  to  a  suit. 
'Attornatus  fere  in  omnibus  person- 
am domini  representat.'  Bracton, 
fol.  842a.  It  must  be  remembered 
that  this  right  of  representation  in  a 
lawsuit  was  conceived  with  difficulty, 
and  only  gradually  granted,  and,  as 
first  allowed,  seems  to  have  been 
worked  out  through  some  sort  of  fic- 
titious identification.  Whether  for 
that  reason,  or  another,  attorneys 
sometimes  have  been  spoken  of  as 
servants  (Anonymous  (1676)  1  Mod. 
210,  86  Eng.  Reprint,  833),  and  their 
acts  within  the  scope  of  their  employ- 
ment always  have  been  said  to  be  the 
acts  of  their  clients  (Parsons  v.  Loyd 
(1772)  3  Wils.  345,  95  Eng.  Reprint, 
1091;  Barker  v.  Braham  (1773)  2 
W.  Bl.  868,  96  Eng.  Beprint,  511,  8 


Wils.  374,  95  Eng.  Reprint,  1107; 
Bates  V.  Pilling  (1826)  6  Barn.  &  G. 
41,  108  Eng.  Reprint,  368;  Newberry 
V.  Lee  (1842)  3  Hill  (N.  Y.)  523;  Mc- 
Avoy  V.  Wright  (1884)  137  Mass. 
207).  In  short,  the  liability  of  client 
for  attorney  is  the  result  of  a  special 
series  of  events,  and  cannot  be  al- 
lowed to  found  a  general  rule." 

In  Haggerty  v.  St.  Louis,  K.  &  N. 
W.  R.  Ck).  (1903)  100  Mo.  App.  426, 
74  S.  W.  456,  where  defendant  com- 
pany was  held  not  to  be  liable  for  the 
negligence  of  a  surgeon  called  in  to 
attend  on  one  of  its  servants,  the 
court  said:  "In  cases  like  this  the 
surgeon  is  not  regarded  as  sustain- 
ing, in  full  measure,  the  relation  of 
servant  to  the  railway  company.  That 
relation  carries  the  right  of  direction 
and  control  of  the  servant  by  the 
master  as  to  the  mode  in  which  the 
former  shall  do  his  work;  and  when 
an  employer,  instead  of  reserving,  in 
terms  or  by  implication,  Uie  right  of 
direction,  contracts  for  the  exercise 
of  independent  judgment  and  skill  on 
the  part  of  the  person  employed,  the 
latter  is  often  regarded  as  a  separate 
contractor,  and  alone  responsible  for 
his  torts." 

•  In  Foote  v.  Shaw  Stewart  (1912) 
S.  C.  69,  49  Scot.  L.  R.  39,  it  was  ob- 
served with  regard  to  the  defendants: 
"It  is  obvious  that  they  have,  and  can 
have,  no  means  and  no  ability  of  con- 
trol— no  power  or  capacity  of  super- 
vision— over  the  professional  treat- 
ment of  their  patients." 

In  Haggerty  v.  St.  Louis,  K.  &  K. 
W.  R.  Co.  (Mo.)  supra,  it  was  ob- 
served that,  as  the  business  managers 
and  superintendents  of  railway  com- 
panies and  other  employers  "are  not 
selected  for  their  expert  knowledge 
of  medical  and  surgical  matters,  they 
are  unfit  to  supervise  the  work  of 
physicians,  and  therefore  the  doc- 
trine of  respondeat  superior  cannot 
well  be  applied  to  such  matters.  We 
think  these  are  the  real  reasons  why 
the  courts  have  refused  to  extend  tha 
rule  to  them."  The  theory  embodied 
in  the  last  sentence  of  this  passage 
is,  it  is  submitted,  inaccurate.    Froa 
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son  for  exempting  the  employer  from 
liability  is  that  the  person  employed 
is  not  his  servant,  the  doctrine  as  to 
his  immunity  is  predicable  as  regards 
cases  in  which  he  is  himself  a  medical 
man.* 

So  far  as  regards  actions  founded 
upon  the  negligence  of  doctors  em- 


ployed to  treat  passengers  on  ships,  it 
should  be  pointed  out  that  the  nonli- 
ability of  the  shipowner  has  been  af- 
firmed, both  in  cases  in  which  his 
obligation  with  regard  to  the  employ- 
ment was  determined  with  reference 
to  common-law  principles,''  and  in 
cases  involving  the  effect  of  legisla- 


the  authorities  as  a  whole  it  seems 
clear  that  the  element  of  "unfitness 
to  supervise"  is  to  be  regarded  as 
being  merely  a  subsidiary  reason  for 
predicating  nonliability  on  the  em- 
ployer's part. 

In  Union  P.  R.  Co.  v.  Artist  (1894) 
28  L.R.A.  581,  9  C.  C.  A.  14,  19  U.  S, 
App.  612,  60  Fed.  366,  where  a  rail- 
road company  was  held  not  to  be  lia- 
ble for  the  negligence  of  a  physician 
employed  in  its  relief  department,  the 
court  observed:  "The  corporations 
or  individuals  who  administer  such 
trust  must,  after  all,  leave  the  treat- 
ment of  the  patients  to  the  superior 
knowledge  and  skill  of  the  physicians. 
They  cannot  direct  the  latter,  as  the 
master  may  ordinarily  direct  the 
servant,  what  to  do,  and  how  to  do  it." 
This  case  was  followed  in  Pierce  v. 
Union  P.  R.  Co.  (1895)  18  C.  C.  A. 
823,  32  U.  S.  App.  48,  66  Fed.  44. 

In  Atchison,  T.  &  S.  F.  R.  Ck).  v. 
Zeiler  (1894)  54  Kan.  840,  88  Pac.  282, 
the  court  said:  "The  law  requires 
that  those  who  assume  to  practise 
medicine  and  surgery  shall  possess  a 
certain  qualification  of  skill — shall 
have  received  education  and  training, 
fitting  them  for  their  calling.  Can  a 
railroad  company,  then,  be  held  liable 
for  the  mistakes  of  physicians  whom 
it  may  call  to  care  for  its  passengers? 
In  the  treatment  of  an  injured  brake- 
man,  should  the  managers  of  the  rail- 
road comply  with  the  directions  of 
the  surgeons  who  are  called  to  attend 
him,  or  should  they  assume  superior 
knowledge  with  reference  to  his  prop- 
er treatment,  and  act  in  accordance 
with  their  own  judgment?" 

In  District  of  Auckland  Hospital 
Bd.  ▼.  Lovett  (1892;  C.  A.)  10  New 
Zealand  L.  R.  597,  it  was  held  that  a 
physician  appointed  by  a  board  which 
derived  its  power  of  appointment 
from  a  provision  in  the  New  Zealand 
Hospital  and  Charitable  Institution 
Act  of  1885,  and  who,  by  the  terms  of 
his  contract,  was  to  have  complete 
control  of  the  hospital  and  the  pa- 
tients therein,  was  not  a  servant. 
The  court  rejected  as  absurd  the  con- 


tention that  he  had  undertaken  to 
'treat  patients  on  the  footing  that  the 
board  might  direct  him  as  to  the 
mode  of  treatment,  as  to  whether 
this  or  that  operation  should  be  per- 
formed, and  what  the  subsequent 
treatment  was  to  be. 

See  also  the  passages  quoted  in 
note  3,  supra,  from  the  opinions  in 
Evans  v.  Liverpool  Corp.  [1906]  1  K, 
B.  (Eng.)  160,  74  L.  J.  K.  B.  N.  S,  742, 
69  J,  P.  263,  21  Times  L.  R.  558,  8  L. 
G.  R.  868,  and  Quinn  v.  Kansas  City,  M. 
&  B.  R.  Co.  (1895)  94  Tenn.  713,  28 
L.R.A.  552,  45  Am.  St.  Rep.  767,  80 
S.  W.  1036. 

•In  Myers  v.  Holborn  (1895)  58 
N.  J.  L.  193,  30  L.R.A.  345,  55  Am.  St. 
Rep.  606,  38  Atl.  889,  M.,  a  practising 
physician,  sent  P.,  another  physician, 
as  his  substitute,  to  attend  H's  wife 
in  her  confinement.  Held,  that  M. 
was  not  liable  for  P's  unskilfulness 
in  treating  the  patient.  The  court 
said:  "Doctor  P.  and  the  defendant 
were,  each  of  them,  practising  physi- 
cians of  this  state,  having  no  busi- 
ness connection  with  one  another,  ex- 
cept that  Doctor  P.  was  attending  the 
patients  of  the  latter  while  he  was 
temporarily  absent;  even  if  it  be  ad- 
mitted, therefore,  that  Doctor  P.  was 
employed  by  the  defendant  to  attend 
upon  the  wife  of  the  plaintiff,  that 
fact  did  not  render  the  defendant  lia- 
ble for  his  neglect  or  want  of  skill  in 
the  performance  of  this  service;  for 
an  examination  of  the  authorities  will 
show  that  a  party  employing  a  per- 
son who  follows  a  distinct  and  inde- 
pendent occupation  of  his  own  is  not 
responsible  for  the  negligent  or  im- 
proper acts  of  the  other." 

'  In  Laubheim  v.  DeKoninglyke  Ned- 
erlandsche  S.  B.  Maatschappy 
(1887)  107  N.  Y.  228,  1  Am.  St.  Rep. 
815,  18  N.  E.  781,  where  the  injury 
complained  of  is  stated  by  the  report- 
er to  have  been  sustained  before  the 
passage  of  the  congressional  Act  of 
1882  (see  next  note),  the  court  thus 
stated  its  position:  "If,  by  law  or  by 
choice,  the  defendants  were  bound 
to  provide  a  surgeon  for  its  ships,  its 
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tion  which  imposes  on  the  owners  of 
certain  descriptions  of  ships  the  duty 
of  hiring  doctors.* 


A  few  cases  whicfi  are  more  or  less 
opposed  to  the  general  current  of  au- 
thority are  reviewed  in  the  footnote.' 


duty  to  the  passengers  was  to  select 
a  reasonably  competent  man  for  that 
office;  and  it  is  liable  only  for  a  neg- 
lect of  that  duty.  Chapman  v.  Erie 
R.  Co.  (1874)  55  N.  Y.  579;  McDonald 
V.  Massachusetts  General  Hospital 
(1876)  120  Mass.  432,  21  Am.  Rep. 
529;  Secord  v.  St.  Paul,  M.  &  M.  R. 
Co.  (1883)  5  McCrary,  515,  18  Fed. 
221.  It  is  responsible  solely  for  its 
own  negligence,  and  not  for  that  of 
the  surgeon  employed." 

•In  O'Brien  v,  Cunard  S.  S.  Co. 
(1891)  164  Mass.  272,  13  L.R.A.  329, 
28  N.  E.  266,  where  the  plaintiff  was 
unskilfully  vaccinated,  it  was  unsuc- 
cessfully contended  that  the  effect  of 
the  Act  of  Congress  of  August  2,  1882, 
§  5,  which  declares  that  "every  steam- 
ship or  other  vessel  carrying  or 
bringing  emigrant  passengers,  or  pas- 
sengers other  than  cabin  passengers, 
exceeding  fifty  in  number,  shall  carry 
a  duly  qualified  and  competent  sur- 
geon or  medical  practitioner,"  and 
that  his  services  "shall  be  promptly 
given,  in  any  case  of  sickness  or  dis- 
ease, to  any  of  the  passengers,  who 
may  need  his  services"  is  to  render 
a  surgeon  or  medical  practitioner, 
hired  in  compliance  with  its  provi- 
sions, "a  servant  engaged  in  the  ship- 
owner's business  and  subject  to  his 
control."  The  court  said:  "The  law 
does  not  put  the  business  of  treating 
sick  passengers  into  the  charge  of 
common  carriers,  and  make  them  re- 
sponsible for  the  proper  management 
of  it.  The  work  which  the  physician 
or  surgeon  does  in  such  cases  is  un- 
der the  control  of  the  passengers 
themselves.  It  is  their  business,  not 
the  business  of  the  carrier.  They 
may  employ  the  ship's  surgeon,  or 
some  other  physician  or  surgeon  who 
happens  to  be  on  board,  or  they  may 
treat  themselves,  if  they  are  sick,  or 
may  go  without  treatment  if  they  pre- 
fer; and,  if  they  employ  the  surgeon, 
they  may  determine  how  far  they  will 
submit  themselves  to  his  directions, 
and  what  of  his  medicines  they  will 
take  and  what  reject,  and  whether 
they  will  submit  to  a  surgical  opera- 
tion, or  take  the  risk  of  going  with- 
out it.  The  master  or  owners  of  the 
ship  cannot  interfere  in  the  treat- 
ment of  the  medical  officer  when  he 
attends  a  passenger.    He  is  not  their 


servant,  engaged  in  their  business 
and  subject  to  their  control  as  to  his 
mode  of  treatment.  They  do  their 
whole  duty  if  they  employ  a  duly 
qualified  and  competent  surgeon  and 
medical  practitioner,  and  supply  him 
with  all  necessary  and  proper  instru- 
ments, medicines,  and  medical  com- 
forts, and  have  him  in  readiness  for 
such  passengers  as  choose  to  employ 
him."  The  court  added  that  "the  rea- 
sons on  which  it  is  held,  in  the  courts 
of  the  United  States  and  of  Massa- 
chusetts, that  the  owners  are  liable 
for  the  negligence  of  a  pilot  in  navi- 
gating the  ship,  even  though  he  is  ap- 
pointed by  public  agencies,  and  the 
master  has  no  voice  in  the  selection 
of  him,  do  not  apply  to  this  case." 

The  above  case  was  cited  with  ap- 
proval in  Allan  v.  State  S.  S.  Co. 
(1892)  132  N.  Y.  91,  15  L.R.A.  166.  28 
Am.  St.  Rep.  656,  30  N.  E.  482  (doctor 
supplied  calomel  instead  of  quinine), 
which  was  decided  with  reference  to 
a  provision  of  the  same  tenor  in  the 
English  Passenger  Act  of  1855.  The 
court  said:  "The  work  which  the 
physician  does  after  the  vessel  starts 
On  the  voyage  is  his,  and  not  the  ship- 
owner's. It  is  optional  entirely  with 
the  passengers  whether  or  not  they 
employ  the  physician.  They  may  use 
his  medicines  or  not  as  they  choose. 
They  may  place  themselves  under  his 
care  or  go  without  attendance,  as 
they  prefer,  and  they  determine  them- 
selves how  far  and  to  what  extent 
they  will  submit  to  his  control  and 
treatment.  The  captain  of  the  ship 
cannot  interfere.  The  physician  is 
not  the  shipowner's  servant,  doing  his 
work  and  subject  to  his  direction.  In 
his  department,  in  the  care  and  at- 
tendance of  the  sick  passengers,  he  is 
independent  of  all  superior  authority 
except  that  of  his  patient,  and  the 
captain  of  the  ship  has  no  power  to 
interfere,  except  at  the  passenger's 
request." 

'In  Tompkins  v.  Pacific  Mut  L. 
Ins.  Co.  (1903)  53  W.  Va.  479,  26 
L.R.A.  489,  97  Am.  St  Rep.  1006,  44 
S.  E.  439,  an  action  was  held  to 
be  maintainable  against  an  insur- 
ance company,  for  the  negligence  of 
its  medical  adviser  in  making  an  ex- 
amination of  the  plaintiff,  whose  ac- 
cident policy  provided  that  any  of  its 
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f  O.  Wuraet. 
In  the  case  cited  below,  a  declara- 
tion framed  on  the  theory  that  a  nurse 
employed  by  the  defendant,  a  guest  at 
the  plaintiff's  hotel,  to  take  care  of  his 


wife,  was  his  "servant,"  for  whose 
misconduct  he  was  liable,  was  held  to 
be  demurrable  on  the  broad  ground 
that  "ordinarily  a  trained  nurse,  per- 
forming her   usual   duties  with   the 


medical  advisers  should  be  "allowed 
to  examine  the  body"  of  the  injured 
person.  The  grounds  upon  which  it 
was  held  that  this  clause  "undoubted- 
ly" created  the  relationship  of  master 
and  servant  between  the  company  and 
the  negligent  party  were  thus  stated: 
"There  was  no  contractual  or  other 
relation  which  forbade  the  absolute 
control  of  the  agent  in  the  exercise 
or  the  right  of  the  examination,  ex- 
cept the  power  of  the  insured  to  re- 
fuse to  permit  it,  by  surrendering  his 
right  to  the  indemnity  due  him  under 
the  policy.  This  he  was  not  bound  to 
do,  the  reserved  right  of  examination 
being  a  reasonable  provision,  compli- 
ance with  which,  in  the  absence  of 
negligence,  would  result  in  no  detri- 
ment to  anybody.  He  was  entitled  to 
insist  upon  the  payment  of  his  indem- 
nity, and  upon  the  use  of  care  and 
skill  in  the  exercise  of  the  right  of 
examination,  if, the  company  insisted 
upon  that  as  a  condition  precedent, 
as  it  was  entitled  to  do."  The  theory 
which  is  indicated  by  the  first  sen- 
tence of  this  extract  is  evidently  in- 
consistent with  the  conception  reflect- 
ed by  the  language  used  in  the  cases 
cited  in  the  preceding  notes,  viz.,  that 
a  medical  practitioner  is  presump- 
tively not  under  the  control  of  his  em- 
ployer with  respect  to  the  perform- 
ance of  his  functions.  In  this  point 
of  view,  the  consideration  that  the 
"absolute  control"  of  the  agent  was 
not  "forbidden"  would  be  irrelevant, 
as  the  plaintiff's  right  of  action  would 
depend  upon  his  ability  to  show  by 
affirmative  evidence  that  the  defend- 
ant was  entitled  to  exercise  such  con- 
trol. It  will  be  observed,  however, 
that  in  the  concluding  sentence  of  the 
extract  the  court  changes  its  position, 
and  relies  specifically  upon  the  notion 
of  a  definite,  non-delegable  duty  on 
the  company's  part  to  see  that  the  ex- 
amination was  made  with  due  skill. 
The  present  writer  ventures  to  ex- 
press the  opinion  that  this  is  the  only 
ground  upon  which,  if  at  all,  the  de- 
cision can  be  defended;  but  the  pro- 
priety of  predicating  such  a  duty  in 
this  instance  is  a  matter  which  seems 
to  demand  some  further  discussion, 
before  it  can  be  regarded  as  settled. 


In  Tingley  v.  Long  Island  R.  Co. 
(1905)  109  App.  Div.  793,  96  N,  Y. 
Supp.  865,  where  plaintiff's  intestate, 
a  doctor,  was  killed  while  trying  to 
cross  a  railroad  track  to  catch  a  train, 
the  admission  of  evidence  offered  by 
the  railroad  company,  to  the  effect 
that  the  intestate  was  under  contract 
to  attend  employees  and  passengers 
when  called  upon,  was  held  to  have 
been  improper,  for  the  reason  that 
when  the  accident  occurred  he  was 
on  his  way  to  one  of  his  own  patients, 
and  consequently  was  not  at  that 
time  a  fellow  servant  of  the  trainmen. 
Having  regard  to  the  state  of  the  au- 
thorities as  a  whole  at  the  time  when 
this  ruling  was  made,  it  is  not  a  little 
remarkable  that  the  case  should  have 
been  argued  and  decided  on  the  as- 
sumption that  the  person  killed  occu- 
pied the  position  of  a  servant,  while 
engaged  in  his  professional  duties. 

In  Hannon  v.  Siegel-Cooper  Co. 
(1901)  167  N.  Y.  244,  52  L.R.A.  429, 
60  N.  E.  597,  affirming  (1900)  52  App. 
Div.  624,  65  N.  Y.  Supp.  1135,  where 
the  right  of  a  customer  of  a  depart- 
ment store  to  recover  damages  from 
the  owners,  for  an  injury  caused  by 
the  malpractice  of  a  dentist  in  their 
employ  was  affirmed,  the  ratio  deci- 
dendi was  that  they  had,  by  holding 
him  out  as  their  agent,  estopped 
themselves  to  deny  their  liability  for 
his  defaults.  The  argument  that  the 
doctrine  of  agency  by  estoppel  was 
not  applicable  in  an  action  of  this  de- 
scription was  rejected,  and  the  gener- 
al rule  laid  down  that,  "whenever  the 
tort  consists  of  a  violation  of  a  duty 
which  springs  from  the  contract  be- 
tween the  parties,  the  ostensible  prin- 
cipal should  be  liable  to  the  same  ex- 
tent in  an  action  ex  delicto,  as  in  one 
ex  contractu."  It  is  somewhat  re- 
markable that  no  allusion  should 
have  been  made  to  either  of  two 
grounds  upon  which,  as  it  would  seem, 
the  right  of  recovery  might  well  have 
been  contested,  viz.,  that  the  tort-fea- 
sor was  following  an  independent  oc- 
cupation, or  that  the  Implied  duty  of 
the  defendants  was  limited  to  the  ex- 
ercise of  reasonable  care  in  selecting 
the  dentists  engaged  to  treat  their 
customers.     In  the  former  point  of 


Digitized  by 


Google 


1190 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.LJL 


skill  which  is  the  result  of  training  in 
that  profession,  does  not  come  within 
the  definition  of  a  servant,  but  rath- 
er is  one  who  renders  personal  serv- 
ices to  an  employer  in  the  pursuit  of 


an  independent  calling."  The  deduc- 
tion drawn  was  that  "any  liability  of 
the  defendant  could  not  rest  upon  the 
responsibility  for  the  acts  of  a  serv- 
ant."i 


view,  there  is  apparently  no  valid 
ground  upon  which  dentists  can  be 
segregated  from  the  general  category 
of  medical  practitioners.  In  the  lat- 
ter, the  analogy  of  the  cases  in  which 
it  has  been  held  that  no  liability  is 
imputable  to  railroad  companies  or 
shipowners  in  respect  of  injuries 
caused  by  the  negligence  of  doctors 
employed  by  them  to  attend  on  pas- 
sengers (see  notes  §§  7  and  8,  supra), 
would  seem  to  be  well-nigh  decisive. 
The  position  taken  by  the  majority 
of  the  courts  with  regard  to  the  vica- 
rious liability  of  the  defendant,  a  pub- 
lic hospital,  in  Donaldson  v.  General 
Public  Hospital  (1890)  80  N.  B.  279, 
is  shown  by  the  following  statement 
of  one  of  the  judges:  "I  am  of  the 
opinion  that  the  doctrine  of  respon- 
deat superior  applies,  and  if  they  had 
supplied  the  hospital  with  a  medical 
attendant,  nurse,  food,  and  medicine, 
still,  as  such  medical  men  and  nurse 
are,  in  the  strictest  sense  of  the  term, 
the  servants  of  these  defendants, — 
the  law,  as  I  understand  it,  gave  them 
the  full  power  over  them,  to  appoint, 
discharge,  or  direct  as  they  chose,— 
they  are  liable  for  their  acts  and  de- 
faults." This  conclusion  was  deemed 
to  be  deducible  from  the  language  of 
the  statute  authorizing  the  establish- 
ment of  the  hospital,  and  enacting 
that  it  should  be  the  duty  of  the  com- 
missioners "to  exercise  a  general,  dili- 
gent, and  efficient  supervision,  man- 
agement, and  control  over  all  the  af- 
fairs, business,  condition,  and  estate 
of  the  hospital;"  to  "appoint  and  re- 
move" all  "physicians,  surgeons, 
clerks,  nurses,  servants,  keepers,  and 
other  ofScers  or  persons  as  they  from 
time  to  time  may  deem  necessary  or 
expedient  for  duly  carrying  on  the 
business  and  affairs  of  the  hospital;" 
and  "to  fix  the  salaries,  etc.,  to  be 
paid  the  physicians,  surgeons,  and 
other  officers  and  servants."  So  far 
as  regards  the  words  of  this  provision 
which  conferred  a  power  of  "supervi- 
sion, management,  and  control,"  it  is 
reasonably  clear  that  they  did  not  nec- 
essarily impute  that  all  the  persons 
employed  in  the  hospital  were,  irre- 
spective of  the  nature  of  their  func- 
tions, to  be  subject  to  that  full  meas- 


ure of  control  with  regard  to  details 
which  is  the  characteristic  incident 
of  the  position  of  "servants."  It 
would  seem,  therefore,  that  the  rul- 
ing of  the  court,  if  it  is  to  stand  at 
all,  must  be  referred  to  the  theory 
that  the  intention  of  the  legislature, 
as  evinced  by  the  latter  part  of  the 
provision,  was  that  the  relationship 
between  the  hospital  and  the  medical 
staff  should  be  that  of  principal  and 
agent.  In  this  point  of  view  the  case 
might  be  treated  as  one  which  turned 
simply  upon  the  construction  of  a 
special  statute,  and  was,  accordingly, 
not  in  conflict  with  the  English  deci- 
sions cited  in  note  8,  supra,  which,  it 
will  be  observed,  are  of  later  date. 

In  Louisville  &  N.  R.  Co.  v.  Black- 
mon  (1907)  8  6a.  App.  80,  59  S.  E. 
841,  the  court  did  not  explicitly  re- 
pudiate the  doctrine  relied  on  by  the 
plaintiff,  viz.,  that  a  surgeon  of  a  rail- 
way company  is  such  ,a  servant  as  to 
be  within  the  purviewof  §  3817  of  the 
Geoi^ia  Civil  Code  of  1896,  which 
provides  that  "every  person  shall  be 
liable  for  torts  committed  by  his  .  .  . 
servant  by  his  command,  or  in  the 
prosecution  and  within  the  scope  of 
his  business,  whether  the  same  be  by 
negligence  or  voluntary."  But  the 
right  of  the  plaintiff  to  recover  dam- 
ages for  the  mutilation  of  the  corpse 
of  an  injured  employee,  who  had  died 
while  under  the  surgeon's  care,  was 
denied,  on  the  ground  that  such  an 
act  was  not  within  the  scope  of  his 
authority. 

•  Parkes  v.  Seasongood  (1907)  152 
Fed.  683.  The  injury  alleged  was  thst 
the  nurse,  after  having  given  birth  to 
an  illegitimate  child,  was  allowed  to 
hide  its  body  in  a  room  opening  off 
the  one  in  which  she  was  attending 
her  patient.  The  question  whether 
she  was  rendering  services  in  a  dual 
capacity,  and  whether,  if  this  was  in 
fact  the  nature  of  her  relationship  to 
the  defendant,  the  particular  miscon- 
duct of  which  she  had  been  guilty 
pertained  to  that  portion  of  her  em- 
ployment in  respect  of  which  she  was 
a  mere  servant,  was  not  adverted  to 
by  the  court,  but  seems  to  have  been 
deserving  of  consideration. 
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With  respect  to  nurses  on  the  staif 
of  a  hospital  it  has  been  held  that, 
although  they  are  its  "servants  for 
general  puiposes,  they  are  not  so  for 
the  purposes  of  operations."  When 
assisting  at  an  operation,  they  "cease, 
for  the  time  being,  to  be  the  servants 
of  the  defendants,  inasmuch  as  they 
take  their  orders  during  that  period 
from  the  operating  surgeon  alone,  and 
not  from  the  hospital  authorities."' 

f  7.  Teachers. 
It  has  been  laid  down  that  a  per- 


son engaged  independently  in  the  oc- 
cupation of  teaching  music  is  not 
within  the  scope  of  §  3  of  the  English 
Workmen's  Compensation  Act  of  1906, 
In  which  the  term  "workman"  is  thus 
defined:  "Any  person  who  haff  en- 
tered into  or  works  under  a  contract 
of  service  or  apprenticeship  with  an 
employer,  whether  by  way  of  manual 
labor,  clerical  work,  or  otherwise, 
and  whether  the  contract  is  expressed 
or  implied,  is  oral  or  in  writing."^  It 
will  be  observed  that  the  status  of 
tekchers     in     schools     was     merely 


•Hillyer  v.  St.  Bartholomew's  Hos- 
pital [1909]  2  K.  B.  (Eng.)  820,  9  B. 
R.  C.  1,  per  Farwell,  L.  J.  As  to  this 
case  see  preceding  section,  note  3. 

The  doctrine  that  nurses  are,  "for 
general  purposes,"  the  servants  of  a 
hospital,  was  taken  for  granted  in 
Joel  v.  Woman's  Hospital  (1895)  89 
Hun,  78,  85  N.  Y.  Supp.  87,  the  right 
of  action  being  denied  on  the  ground 
that  the  defendant  was  a  charitable 
institution. 

As  to  the  liability  of  a  private  hos- 
pital to  third  persons  for  the  negli- 
gence of  nurses,  see  annotation  to 
Tulsa  Hospital  Asso.  v.  Juby,  — 
A.L.R.  — . 

*  Simmons  v.  Heath  Laundry  Co. 
[1910;  C.  A.]  1  K.  B.  (Eng.)  543, 
Fletcher  Moulton,  L.  J.,  made  the  fol- 
lowing remarks :  "Some  cases  present 
no  difficulty.  For  example,  where  the 
proprietor  of  a  private  boarding 
school  engages  ushers  to  teach  the 
boys  and  to  maintain  discipline,  it 
does  not,  in  my  opinion,  admit  of  rea- 
sonable doubt  that  the  contracts  into 
which  those  ushers  enter  are  'con- 
tracts of  service'  within  the  act.  On 
the  other  hand,  it  is  in  my  mind 
equally  clear  that,  where  a  person 
goes  to  a  music  or  singing  master  to 
take  lessons,  it  would  be  absurd  to 
hold  that  the  person  giving  the  les- 
sons is  the  servant  of  the  person  tak- 
ing them,  in  any  sense  of  the  word. 
The  contract  between  them  is  a  con- 
tract for  services,  but  it  is  not  a  con- 
tract of  service.  Between  these  two 
extreme  cases  lie  an  infinite  number 
of  intermediate  cases,  where  the  spe- 
cial circumstances  point  with  greater 
or  less  force  towards  the  one  conclu- 
sion or  the  other,  and,  in  my  opinion, 
it  is  impossible  to  lay  down  any  rule 
of  law  distinguishing  the  one  from 
the  other.    It  is  a  question  of  fact  to 


be  decided  by  all  the  circumstances 
of  the  case.  The  greater  the  amount 
of  direct  control  exercised  over  the 
person  rendering  the  services  by  the 
person  contracting  for  them,  the 
stronger  the  grounds  for  holding  it 
to  be  a  contract  of  service;  and,  sim- 
ilarly, the  greater  the  degree  of  in- 
dependence of  such  control,  the  great- 
er the  probability  that  the  services 
rendered  are  of  the  nature  of  pro- 
fessional services,  and  that  the  con- 
tract is  not  one  of  service.  The  place 
where  the  services  are  rendered — i. 
e.,  whether  at  the  resioence  of  the 
person  rendering  the  services,  or  not 
' — will  also  be  an  element  in  deciding 
the  case,  but  is  not,  in  my  opinion,  de- 
cisive; nor  is  the  question  whether 
the  services  are  rendered  to  a  person 
in  the  way  of  business,  or  to  a  parent 
in  respect  of  his  children.  In  the 
present  case  there  are  no  facts  before 
the  court  except  that  these  music  les- 
sons were  given  with  a  certain  degree 
of  regularity,  and  that  the  price  was 
in  some  cases  calculated  at  so  much 
per  lesson,  but  in  one  case  at  so  much 
per  week,  no  doubt  for  a  fixed  num- 
ber of  lessons.  These  facts  are  cer- 
tainly not  sufficient  to  show  negative- 
ly that  the  contract  was  not  a  con- 
tract for  professional  services  or  af- 
firmatively that  it  was  a  contract  of 
service.  The  learned  county  court 
judge  has  decided  that  it  was  not  a 
contract  of  service,  and  that,  there- 
fore, the  earning^  under  it  cannot  be 
counted  in  assessing  the  compensa- 
tion to  be  paid  to  the  injured  girl. 
This  is  a  question  of  fact,  as  to  which 
we  cannot  interfere  with  his  deci- 
sion." Buckley,  L.  J.,  said:  "The 
parties  to  the  contract  are  spoken  of 
as  employer  and  workman,  and  the 
contract  between  them  is  spoken  of 
as  a  contract  of  service.    It  is  not,  of 
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touched  upon  in  this  case.  The  na- 
ture of  the  relation  between  the  vari- 
ous descriptions  of  such  teachers  and 
their  employers  is  manifestly  a  sub- 
ject which  opens  up  a  wide  field  for 
controversy. 

t  S.  Vendora. 
With  relation  to  a  vendee  of  per- 


sonal property,  the  vendor  normally 
occupies  the  position  of  an  independ- 
ent contractor  in  respect  of  any  work 
which  he  performs  in  connection  with, 
or  for  the  purpose  of  carrying  out,  the 
contract  of  sale.*  But  the  applicabil- 
ity of  this  doctrine  may  be  negatived 


course,  every  contract  under  which 
services  are  rendered  that  can  be  de- 
scribed as  a  contract  of  service.  If 
I  take  a  railway  ticket  the  company 
enters  into  a  -contract  with  me  to  ren- 
der me  service,  but  there  is  no  con- 
tract of  service,  and  the  railway  com- 
pany is  not  my  servant.  A  contract 
of  service  is  one  which  necessarily 
involves  the  existence  of  a  servant, 
and  the  parties  contemplated  by  this 
act  may  be  called,  I  think,  either  em- 
ployer and  workman,  or  master  and 
servant,  but  subject  to  the  limitation 
that  the  servant  must  be  one  who 
falls  within  the  definition  of  work- 
man, as  contained  in  §  13.  The  ques- 
tion to  be  answered  is.  Was  he  em- 
ployed as  a  workman,  or  was  he  em- 
ployed as  a  skilled  adviser?  I  do  not 
know  whether  it  is  possible  to  ap- 
proach more  closely  to  an  answer  to 
the  question  as  to  what  is  a  contract- 
of  service  under  this  act  than  to  say 
that  in  each  case  the  question  to  be 
asked  is,  What  was  the  man  employed 
to  do?  Was  he  employed  upon  the 
terms  that  he  should,  within  the 
scope  of  his  employment,  obey  his 
master's  orders,  or  was  he  employed 
to  exercise  his  skill  and  achieve  an 
indicated  result  in  such  manner  as  in 
his  judgment  was  most  likely  to  in- 
sure success?  Was  his  contract  a 
contract  of  service  within  the  mean- 
ing which  an  ordinary  person  would 
give  to  the  words?  Was  it  a  contract 
under  which  he  would  be  appropriate- 
ly described  as  the  servant  of  the  em- 
ployer? If  the  question  which  the 
county  court  judge  puts  to  himself  is 
that  question,  and  his  answer  is  given 
in  view  of  those  principles,  then  I 
think  his  finding  is  a  finding  of  fact. 
The  question  in  this  case,  then,  re- 
solves itself  into  this:  Was  there 
such  evidence  before  the  learned 
Judge  as  that  he,  upon  those  princi- 
ples, could  and  did  find  as  a  matter  of 
fact  that  this  girl,  in  giving  lessons 
upon  the  pianoforte,  was  contracting 
to  use  her  skill  to  achieve  the  result 
of  instructing  the  child  in  playing  the 
piano,  or  was  she  placing  herself  in 


the  position  of  owing  the  duty  of 
obeying  the  mother's  orders  as  to  how 
she  should  give  her  lessons?  In  my 
judgment  there  was  material  upon 
which  the  learned  judge  could  prop- 
erly find  that  she  was  doing  the  for- 
mer. He  has  so  found,  and  in  my 
judgment  his  finding  must  stand." 

*  Where  a  city  purchased  lumber, 
and  the  vendor  in  delivering  it  wrong- 
fully piled  it  in  the  street,  the  vendor 
was  held  to  be  an  independent  con- 
tractor, for  whose  negligence  the  city 
was  not  responsible.  Evansville  v. 
Senhenn  (1898)  151  Ind.  42,  41  L.R.A. 
728,  68  Am.  St.  Rep.  218,  47  N.  E.  634. 
51  N.  E.  88. 

The  owner  of  a  building  is  not  an- 
swerable for  the  negligent  manner  in 
which  a  coal  company,  having  a  con- 
tract to  furnish  the  owner  with  all 
the  coal  necessary  for  running  his 
machinery,  performs  its  contract  in 
delivering  the  coal  through  a  scuttle 
hole  in  the  sidewalk.  Benjamin  v. 
Metropolitan  Street  R.  Co.  (1896)  133 
Mo.  274,  34  S.  W.  590. 

In  Brown  v.  Rockwell  City  Can- 
ning Co.  (1906)  132  Iowa,  631,  110  N. 
W.  12,  where  the  arm  of  a  boy  who 
was  playjng  round  the  defendant's 
premises  was  caught  in  the  sprocket 
wheel  of  newly  installed  elevator, 
while  it  was  being  tested  under  the 
supervision  of  an  agent  of  the  vendor, 
the  uncontradicted  testimony  showed 
that  the  elevator  was  not  to  become 
the  property  of  the  defendant  until  it 
was  finally  accepted  as  satisfactory, 
in  compliance  with  the  contract.  The 
power  by  which  it  was  operated  was 
furnished  by  the  defendant;  but  it 
was  furnished  and  applied  at  the  sug- 
gestion of  the  vendor's  agent,  and 
therefore  for  the  purposes  of  the  ven- 
dor, and  not  of  the  defendant.  Held, 
that  the  vendor  was  an  independent 
contractor,  responsible  to  defendant 
only  for  results,  and  not  as  to  meth- 
ods, and  consequently  that  the  defend- 
ant company  was  not  liable  for  the 
negligence  of  the  vendor's  agent 
which  occasioned  the  boy's  injury. 

In  Stevens  v.  Armstrong  (1852)   6 
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by  the  special  circumstances  of  the 
case.* 

t  9.  Vendees. 
As  a  general  rule  the  t^ortious  acts 


of  a  vendee  with  respect  to  the  prop- 
erty sold  are  not  imputable  to  the 
vendor,  whether  that  property  is  real 
or  personal.' 


N.  Y.  435,  the  nonliability  of  the  ven- 
dee of  a  heavy  article  for  the  negli- 
gence of  a  porter  sent  to  get  it  from 
the  vendor  was  predicated  on  the 
ground  that  the  porter  was  shown  by 
the  evidence  to  have  been  acting  as 
the  servant  of  the  vendee  at  the  time 
when  the  negligent  act  was  commit- 
ted. 

In  Goodwin  v.  Bodcaw  Lumber  Go. 
(1902)  109  La.  1050,  34  So.  74,  the 
fact  that  the  sale  of  a  locomotive  had 
not  been  registered  was  held  not  to 
involve  responsibility  on  the  part  of 
the  vendor  for  an  injury  caused  by 
the  negligence  of  the  vendee's  serv- 
ants in  operating  it. 

In  Wadsworth  v.  Duke  (1878)  60 
6a.  91,  it  was  held  that  one  engaged 
in  selling  and  delivering  wood  to  the 
proprietor  of  a  mill  at  so  much  per 
cord  is  not  an  employee  of  the  pro- 
prietor so  as  to  put  him  in  the  situa- 
tion of  one  who  takes  the  risk  upon 
himself  of  negligence  in  those  running 
the  mill.  He  stands  towards  the  pro- 
prietor "precisely  as  any  other  man 
stands  who,  in  consequence  of  his 
business  wants,  had  occasion  to  visit 
the  mill." 

In  Olive  v.  Whitney  Marble  Co. 
(1886)  108  N.  Y.  292,  8  N.  E.  552,  the 
vendor  of  a  boiler  was  assumed,  for 
the  purposes  of  the  case,  to  be  an  In- 
dependent contractor  in  respect  of  re- 
pairing work,  undertaken  by  him  in 
pursuance  of  a  guaranty.  The  actual 
point  decided  was  that  the  mechanic 
sent  to  do  the  work  was  not  the  serv- 
ant of  the  vendee  while  it  was  in  prog- 
ress. 

« In  Till  V.  Fairbanks  Co.  (1916)  111 
Miss.  123,  71  So.  298,  the  defendant 
company  sold  a  <railroad  scale  to  a 
purchaser  carrying  on  business  in  an- 
other city,  and  agreed  to  send  an  ex- 
pert mechanic  to  superintend  its  in- 
stallation. While  the  work  was  in 
progress,  the  plaintiff,  a  carpenter, 
having  been  injured  without  any  fault 
on  the  part  of  the  expert,  claimed 
damages  from  the  defendant,  on  the 
theory  that  it  was  an  independent 
contractor,  and  responsible,  as  his 
employer,  for  the  injury  so  received. 
The  action  was  held  not  to  be  main- 
tainable for  reasons  thus  stated: 
"When  the  skilled  mechanic  appeared 


in  Meridian,  he  was  there  merely  to 
assist  the  foreman  and  laborers  em- 
ployed exclusively  by  the  purchaser, 
and  to  use  materials  furnished  exclu- 
sively by  the  purchaser.  The  South- 
ern Oil  &  Fertilizer  Company  select- 
ed the  site  for  the  scales.  It  selected 
and  furnished  the  materials.  It  em- 
ployed and  paid  for  all  labor.  It  had 
a  right  to  continue  or  discontinue  the 
work  at  any  moment.  The  skilled  me- 
chanic furnished  by  appellee,  while 
there  to  give  the  purchaser  the  bene- 
fit of  his  experience  and  skill,  was 
nevertheless  under  the  general  super- 
vision of  the  Southern  Oil  &  Fertili- 
zer Company.  They  could  use  him  or 
.  not  use  him,  in  their  pleasure.  Their 
officers  and  agents  might  disagree 
with  the  judgment  or  plans  of  this 
mechanic,  and  override  or  brush  aside 
any  plan  of  installation  advised  by 
the  mechanic.  In  other  words,  while 
the  wages  of  Mr.  Costellow  were  not 
paid  to  him  directly  by  the  Southern 
Oil  &  Fertilizer  Company,  yet  he  be- 
came in  a  real  sense  the  servant  of 
this  company  in  the  work  of  install- 
ing the  scale.  .  .  .  Measured  by 
these  general  tests,  we  have  no  hesi- 
tancy in  saying  that  Mr.  Till,  who 
here  complains,  was  the  servant  of  the 
Southern  Oil  &  Fertilizer  Company, 
and  not  that  of  appellee.  The  latter 
in  this  case  did  not  enter  into  a  con- 
tract for  construction  work.  It  sim- 
ply did  that  which  factories  are  daily 
doing  when  they  send  out  their  ex- 
perts to  assist  purchasers  in  unload- 
ing or  taking  down  and  setting  up 
complicated  machinery,  automobiles, 
etc.  ...  It  would  seem  to  be  ele- 
mentary that  there  could  be  no  inde- 
pendent contractor  in  construction 
work  of  the  character  here  reflected, 
in  the  absence  of  a  well-defined  con- 
tract to  construct.  All  that  appellee 
did  or  undertook  to  do  was  either  to 
lend  or  furnish  the  skilled  mechanic. 
This,  in  our  judgment,  was  not  suffi- 
cient to  constitute  it  an  independent 
contractor  for  the  extensive  and  im- 
portant work  in  connection  with 
which  appellant  received  his  unfor- 
tunate injury." 

*  For  a  case  in  which  one  who  had 
agreed  to  convey  land  was  held  not  to 
be  liable  for  injuries  occasioned  to 
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t  10.  Bailees. 
A  bailee  is  an  independent  contrac- 
tor in  such  a  sense  that  the  bailor  is 
not   liable   for   damage  resulting  to 


third  persons  from  tortious  acts  com- 
mitted  by  him  in  respect  of  the  sub- 
ject-matter of  the  bailment.^ 
A  double  reason  for  predicating  im- 


adjacent  land  by  the  negligence  of 
workmen  employed  by  the  grantee,  see 
Earle  v.  Hall  (1841)  2  Met.  (Mass.) 
353,  the  effect  of  which  is  stated  in 
§  14  of  the  note  in  18  A.L.R.  pp.  801 
et  aeq. 

In  Bryson  v.  Philadelphia  Brewing 
Co.  (1904)  209  Pa.  40,  57  Atl.  1105, 
it  was  held  that  the  defendant's  lia- 
bility for  the  negligence  of  the  driver 
of  a  beer  wagon  could  not  be  inferred, 
where  it  appeared  from  the  testimony 
of  the  driver  himself  that  he  pur- 
chased beer  for  the  purpose  of  selling 
it  to  his  customers,  and  paid  for  it 
at  the  rate  of  $1  a  box;  and  that,  on 
the  return  of  a  box  with  the  empty 
bottles,  30  cents  was  repaid  to  him,  or, 
if  he  obtained  the  beer  on  credit,  as 
was  sometimes  the  case,  the  rebate 
was  allowed  on  settlement.  This 
method  of  securing  the  return  of 
empty  boxes  and  bottles  was  followed 
whenever  a  sale  of  beer  was  made, 
and  he  was  treated  in  the  same  man- 
ner. The  court  said :  "The  only  rela- 
tion between  the  brewing  company 
and  him  was  that  of  seller  and  buyer, 
and  his  horses  and  wagon  were  used, 
and  his  driver  employed,  solely  in  the 
prosecution  of  his  own  business.  If 
there  had  been  a  doubt  as  to  this,  the 
case  should  have  been  submitted  to 
the  jury;  but  there  was  none.  This 
testimony  was  that  of  the  plaintiff's 
own  witness,  and  it  was  the  only  evi- 
dence relied  on  to  establish  agency 
or  employment.  The  fact  that  he 
called  himself  an  agent,  and  spoke  of 
his  profits  as  earnings,  was  unimpor- 
tant in  view  of  the  disclosure  of  the 
real  character  of  his  business." 

In  Burke  v.  Shaw  (1882)  59  Miss. 
443,  42  Am.  Rep.  370,  where  the  own- 
ers of  a  foundry  were  held  not  to  be 
liable  for  injuries  sustained  by  a  child 
from  falling  into  ashes  which  had 
been  deposited  by  the  purchaser  there- 
of on  an  unfenced  lot,  in  pursuance 
of  an  arrangement  under  which  they 
became  his  own  property,  in  consid- 
eration of  his  taking  them  from  the 
defendant's  furnace  after  working 
hours,  the  court  was  of  opinion  that 
the  action  could  not  be  maintained, 
either  on  the  theory  that,  although 
the  defendants  had  sold  the  ashes  to 
one  over  whom  they  had  no  control. 


they  were  responsible  for  any  negli- 
gence of  their  purchaser  of  which 
they  had  knowledge,  and  which  vas 
likely  to  bring  harm  to  others ;  or  up- 
on the  theory  that  the  engineer  was 
their  agent  or  servant  in  the  removal 
of  the  ashes,  receiving  his  pay  in  the 
ashes  themselves,  instead  of  in  money, 
but  none  the  less  engaged  in  their 
work  and  subject  to  their  control.  The 
first  theory  was  declared  to  be  repug- 
nant to  the  general  doctrine  that  "the 
ordinary  seller  of  an  article  intrinsi- 
cally dangerous,  which  ashes  are  not, 
is  in  no  manner  responsible  for  the 
disposition  made  of  it  after  he  has 
parted  with  it;  nor  liable  to  those 
who  are  injured  in  consequence  of  the 
negligence  of  the  purchaser  in  deal- 
ing with  it,  though  he  may  be  well  ad- 
vised of  such  negligence." 

"Upon  the  sale  of  a  house  standing 
upon  the  vendor's  land,  to  a  suitable 
person,  for  the  purpose  and  upon  the 
conditions  stated  in  the  second  de- 
fense, neither  the  vendee  nor  his 
agents,  while  engaged  in  moving  the 
property  sold,  are  the  servants  of  the 
vendor,  for  whose  careless  conduct 
the  vendor  can  be  held  liable  under 
the  doctrine  of  respondeat  superior." 
Wilmot  v.  McPadden  (1906)  79  Conn. 
870,  19  L.R.A.(N.S.)  1101,  65  Atl.  157. 

»In  Herlihy  v.  Smith  (1874)  116 
Mass.  265,  where  an  action  brought 
to  recover  .damages  for  injuries  re- 
ceived by  a  person  who  had  been  run 
over  by  a  vehicle  borrowed  from  the 
defendants  was  held  not  to  be  main- 
tainable, the  following  statement  of 
the  law  by  the  trial  judge  was  ap- 
proved: "If  the  defendants  merely 
allowed  the  said  Phillips,  for  the  per- 
formance of  his  own  business,  in 
which  they  had  no  interest,  to  use  the 
horse  and  carriage  temporarily, 
whether  for  hire  or  gratuitously,  they 
would  not  thereby  become  responsible 
for  injury  done  to  another  by  negli- 
gence in  the  use  of  such  horse  and 
vehicle." 

In  Winship  v.  New  York,  N.  H.  & 
H.  R.  Co.  (1898)  170  Mass.  464,  49  N. 
E.  647,  where  the  ruling  of  the  trial 
judge  that  the  defendant  was  not  lia- 
ble for  injuries  caused  by  a  bundle 
which,  according  to  the  plaintiff's  evi- 
dence, had  been  thrown  from  an  ex- 
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munity  on  the  bailor's  part  manifestly 
exists,  where  it  is  provided  by  the 
contract  of  bailment  that  the  bailee  is 


to  perform  certain  work  with  relation 
to  the  thing  bailed,  and  the  evidence, 
direct  or  circumstantial,  shows  that 


press  car,  was  sustained,  the  conclu- 
sion arrived  at  was  determined  by  the 
specific  provision  in  Mass.  Stat.  1894, 
chap.  469,  §  S  (Mass.  Rev.  Laws,  p. 
1038,  §  269),  that  a  railroad  corpora- 
tion shall  not  be  liable  to  any  person 
for  personal  injuries  which  may  be 
caused  by  the  acts  or  omissions  of  any 
persons  or  companies  who  do  an  ex- 
press business  over  its  road,  or  their 
servants  or  agents.  Presumably,  how- 
ever, a  similar  judgment  would,  un- 
der like  circumstances,  be  appropri- 
ate, also,  in  jurisdictions  in  which  no 
enactment  of  this  tenor  is  in  force, 
unless  it  should  happen  that  the  ex- 
press business  on  the  trains  of  the 
company  in  question  was  conducted 
on  such  a  footing  as  to  render  the  ex- 
pressmen its  agents. 

The  doctrine  that,  "in  a  contract  of 
bailment  of  things  for  hire,  the  bail- 
or is  not  responsible  to  a  third  party 
for  injuries  occurring  to  such  third 
party  by  reason  of  the  negligent  use 
of  the  thing  hired  by  the  bailee,  or  for 
the  negligence  of  the  servants  of  the 
bailee  in  respect  thereto,"  was  applied 
in  New  York,  L.  E,  &  W.  R.  Co.  v.  New 
Jersey  Electric  R.  Co.  (1897)  60  N.  J. 
L.  388,  43  L.R.A.  849,  38  Atl.  828,  af- 
firmed in  (1897)  61  N.  J.  L.  287,  43 
L.R.A.  854,  41  Atl.  1116.  There  the 
action  was  brought  by  a  railway  com- 
pany against  a  street  railway  com- 
pany to  recover  compensation  for 
damage  resulting  from  a  collision  be- 
tween a  car  operated  by  the  defend- 
ant and  a  locomotive  and  cars,  of 
which  the  plaintiff  was  the  owner,  but 
which,  at  the  time  when  the  collision 
occurred,  were  being  operated  by  an- 
other railway  company  to  which  they 
had  been  let.  The  defendant  argued 
that  the  negligence  of  the  bailee  or  its 
servants  was  imputable  to  the  bailor, 
and  prevented  him  from  recovering 
against  the  defendant,  as  a  third 
party  who  was  a  joint  wrongdoer  with 
the  bailee.  But  this  contention  did 
not  prevail.  The  court  said:  "The 
bailee  does  not  stand  in  the  place  of 
the  bailor,  or  represent  him  in  such 
relation  as  to  render  the  bailor  lia- 
ble for  such  injuries,  nor  are  the  serv- 
ants of  the  bailee  the  servants  of  the 
bailor,  or  in  any  sense  acting  for  him, 
and  the  contract  of  bailment  is,  in  so 
far,  entirely  an  independent  one,  and 


the  liabilities  of  the  bailor  and  bailee 
to  third  parties  are  essentially  inde- 
pendent of  each  other.  In  this  case 
it  cannot  be  contended  that  the  plain- 
tiff company  would  have  been  respon- 
sible to  the  defendant  if  the  negligent 
use  of  the  locomotive  by  the  servants 
of  the  New  York  &  Greenwood  Lake 
Railway  had  occasioned  an  injury  to 
the  defendant's  car  at  this  crossing. 
This  negligence,  however  much  the 
occasion  of  the  injury  to  the  defend- 
ant, could  not  have  rendered  the 
plaintiff  company  responsible  so  long 
as,  in  this  case,  no  act  or  conduct  of 
the  plaintiff  company  was  in  question. 
It  did  not,  in  fact,  advise,  encourage, 
or  permit  in  the  hands  of  its  bailee 
the  negligent  use  of  this  locomotive." 

In  Doran  v.  Thomson  (1907;  Sup. 
a.)  74  N.  J.  L.  445,  66  Atl.  897,  a  de- 
murrer was  sustained  to  certain 
counts  which  were  based  upon  the 
assumption  that  because  the  defend- 
ant loaned  his  motor  vehicle  to  some- 
one over  whom  he  had  no  direction  or 
control  at  the  time  of  the  accident,  he 
should  be  held  liable  for  the  mere 
loaning.  The  court  said:  "An  own- 
er of  a  vehicle  is  not  liable  for  an  in- 
jury caused  by  the  negligent  driving 
of  a  borrower,  if  it  was  not  used  at 
the  time  in  the  owner's  business.  .  .  . 
These  counts  contain  no  allegation 
that  the  vehicle  was  used  at  the  time 
in  the  owner's  business;  Jior  is  there 
any  allegation  therein  that  the  vehicle 
was  under  the  control  or  management 
of  the  defendant,  or  that  the  person 
driving  it  was  under  the  control  of 
the  defendant,  or  that  the  relation- 
ship of  master  and  servant  existed  be- 
tween the  defendant  and  the  driver." 

In  Braverman  v.  Hart  (1907;  Sup. 
Ct.  App.  T.)  105  N.  Y.  Supp.  107,  the 
nonliability  of  the  defendant  for  an 
injury  caused  by  the  negligent  man- 
agement of  an  automobile  by  one  B. 
was  held  to  be  inferable,  as  a  matter 
of  law,  from  undisputed  evidence 
which  showed  that  the  defendant  had 
delivered  the  machine  to  B.,  under  an 
agreement  by  which  he  was  to  pay  the 
purchase  price  to  defendant  out  of 
the  money  derived  from  using  it  for 
hire;  that  the  defendant  never  had 
any  control,  directly  or  indirectly, 
over  it,  after  it  left  his  possession; 
and  that  B.  was  not  in  the  employ,  or 
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he  is  not  to  be  under  the  control  of 
the  bailor  as  regards  the  details  of 
that  work.'  In  some  of  the  cases  un> 
der  this  head  the  right  of  action  was 


discussed  with  reference  to  the  doc- 
trine that,  apart  from  statute,  or 
some  special  circumstances  which 
show  the  intention  to  create  the  rela- 


under  the  control  or  direction,  of  the 
defendant  in  any  way. 

In  Ohio  &  M.  R.  Co.  v.  Davis  (1864) 
23  Ind.  663,  86  Am.  Dec.  477,  11  Am. 
Neg.  Gas.  453,  various  cases  affirming 
the  nonliability  of  a  bailor  for  the 
torts  of  a  bailee  were  cited  among  the 
precedents  adduced  in  support  of  a 
decision  to  the  effect  that  a  railroad 
company  was  not  answerable  for  in- 
juries caused  by  the  operation  of  its 
road  while  it  was  in  the  hands  of  a 
receiver. 

•In  Goodrich  v.  Musgrave  Fence 
&  Auto  Co.  (1912)  164  Iowa,  687,  136 
N.  W.  68,  a  company  dealing  in  auto- 
mobiles was  held  not  to  be  liable  for 
an  injury  caused  by  a  collision  be- 
tween, the  plaintiff's  automobile  and 
one  which  was  being  negligently 
driven  by  a  man  to  whom  the  com- 
pany had  delivered  it  with  the  view 
of  seeing  whether  he  could  secure  a 
prospective  purchaser. 

In  Beckman  v.  Meadville  &  G.  Street 
R.  Co.  (1907)  219  Pa.  26,  67  Atl.  983, 
it  was  provided  by  an  agreement  made 
between  the  defendant  and  the  rail- 
way company,  over  whose  tracks  it 
had  running  rights,  that  the  latter 
was  to  clean  and  repair  its  cars.  On 
the  day  in  question,  two  cars  of  de- 
fendant had  been  delivered  under 
this  arrangement  to  the  traction  com- 
pany, which'  dismantled  one  of  them, 
attached  it  by  chains  to  the  other,  and 
started  both  towards  the  car  barn  for 
cleaning  and  repair.  On  the  way  the 
coupling  chains  broke,  and  the  dis- 
mantled car  ran  on  a  down  grade  at 
increasing  speed  until  it  collided  with 
a  car  of  the  defendant  on  a  siding, 
and  caused  the  death  of  the  plain- 
tiff's husband,  a  passenger.  Held, 
that  the  action  was  not  maintainable. 
The  court  said:  "The  sufficiency  of 
the  means  and  method  of  attachment 
for  purpose  of  traction  was  the  only 
question  of  negligence  in  the  case. 
But  it  was  not  the  negligence  of  this 
defendant.  The  fact  that  the  collid- 
ing car  was  the  property  of  the  de- 
fendant was  immaterial.  For  the 
time  being  it  was  the  property  of  the 
traction  company,  having  been  de- 
livered to  it  for  repair,  and  not  yet 
returned.  Whether  it  was  on  its  way 
to  the  car  barn  for  further  work,  or 
for  storage,  or  for  delivery,  is  not  ma- 


terial;  it  had  not  been  returned  to 
the  defendant,  but  was  still  in  the 
hands  and  under  the  control  of  the 
traction  company,  which  for  this  pur- 
pose was  an  independent  contractor. 
Cleaning  and  repairing  cars  was  no 
part    of    the    defendant's    franchise 
which  could  not  be  delegated.    It  was 
the  ordinary  case  of  an  independent 
mechanic  receiving  an  article  for  re- 
pair, and  while  in  custody  of  it  so  us- 
ing it  as  to  injure   another  person. 
If  the  traction  company  had  hauled 
the  car  out  to  the  other  end  of  its 
road  for  repairs,  and  the  accident  had 
taken  place  there,  where  defendant's 
cars  did  not  run,  no  question  would 
have  arisen  as  to  defendant's  liabil- 
ity.    Yet  the   case   is  not   different 
Neither  the  ownership  of  the  collid- 
ing car  nor  the  place  of  the  accident 
has  any  relevancy  at  all  to  the  ques- 
tion of  defendant's  liability."    It  was 
furthermore  held  that  liability  could 
not  be  imputed  to  the  defendant  on 
the  ground  that,  as  it  paid  the  trac- 
tion company  2i  cents  for  every  pas- 
senger  it   carried    over   the    latter's 
lines,  the  two  companies  were  subject 
to   litigation   in   respect  of   the   safe 
carriage   of  the   deceased  passenger. 
The  defendant  was  a  lessee  of  run- 
ning rights,  and  the  division  of  fares 
was  only  a  method  of  estimating  the 
rental  to  be  paid. 

In  Whalen  v.  Sheehan  (1921)  237 
Mass.  112,  18  A.L.R.  972,  129  N.  E. 
379,  the  nonliability  of  the  owner  of 
an  automobile  for  the  death  of  a  child 
who  had  been  run  over,  owing  to  the 
negligence  of  an  artisan  engaged  to 
repair  the  vehicle  at  his  own  garage, 
was  affirmed  on  the  ground  that  the 
artisan  "was  in  possession  and  bad 
full  control  of  the  automobile,  and 
'was  in  the  exercise  of  a  distinct  and 
independent  employment,  using  his 
own  means  and  methods  for  accom- 
plishing his  work,  and  not  being  un- 
der the  immediate  supervision  and 
control  of  his  employer.' " 

In  Perry  v.  Fox  (1915;  Sup.  Ct 
App.  T.)  93  Misc.  89,  166  N.  Y.  Supp. 
369,  the  ground  upon  which  the  owner 
of  an  automobile  was  held  not  to  be 
liable  for  an  injury  caused  by  the 
negligence  of  the  proprietor  of  a  ga- 
rage to  whom  the  vehicle  had  been  de- 


Digitized  by 


Google 


ANNO.— INDEPENDENT  CONTRACTOR— WHO  IS— SPECIFICALLY.  1197 


tion  of  master  and  servant,  the  con- 
tract between  the  proprietor  and  the 
driver  of  a  cab  or  hackney  carriage 
will  be  deemed  to  be  one  of  bailment, 
where  the  essence  of  the  arrangement 
between  them  is  that  the  driver  is  to 
have  the  use  of  the  vehicle  and  horses 


for  a  certain  price,  and  is  to  retain  all 
his  earnings  in  excess  of  that  sum. 
In  this  point  of  view  the  proprietor 
is  not  liable  for  negligent  acts  com- 
mitted by  the  driver  while  the  vehicle 
is  under  his  control.* 
In  a  case  where  the  defendant,  a 


livered  for  the  purpose  of  working  re- 
pairs was  that  the  proprietor  was  a 
person  "in  pursuit  of  an  independent 
calling." 

For  other  cases  in  which  the  negli- 
gence of  a  mechanic  employed  to  re- 
pair an  automobile  was  held  not  to 
be  imputable  to  the  owner,  see  Segler 
V.  Callister  (1914)  167  CaL  877,  51 
L.RJV.(N.S.)  772,  189  Pac.  819  (colli- 
sion  while  car  was  being  tested  on  a 
highway) ;  Woods  v.  Bowman  (1915) 
200  IIL  App.  612  (pedestrian  injured 
by  car  while  it  was  being  taken  back). 

*  The  general  rule  as  to  the  nonlia- 
bility of  the  proprietor  of  the  vehicle 
is  taken  for  granted  in  King  v.  Lon- 
don Improved  Cab  Co.  (1887)  L.  R.  28 
Q.  B.  Div.  (Eng.)  281,  58  L.  J.  Q.  B. 
N.  S.  456,  61  L.  T.  N.  S.  84,  87  Week, 
Rep.  737,  58  J.  P.  788,  as  well  as  in 
other  English  cases  in  which  the  ac- 
tual decisions  predicated  liability  on 
the  part  of  the  proprietor,  for  the 
reason  that  the  statutes  regulating 
the  hire  of  the  vehicles  operated  so  as 
to  place  the  drivers  in  the  position  of 
servants.  See  Powles  v.  Hider  (1856) 
6  El.  &  Bl.  207,  119  Eng.  Reprint,  841, 
25  L.  J.  Q.  B.  N.  S.  331,  2  Jur.  N.  S. 
472,  4  Week.  Rep.  492;  Venables  v. 
Smith  (1877)  L.  R.  2  Q.  B.  Div.  (Eng.) 
279,  46  L.  J.  Q.  B.  N.  S.  470,  36  L.  T. 
N.  S.  509,  25  Week.  Rep.  584;  Playle 
V.  Kew  (1886)  2  Times  L.  R.  (Eng.) 
894  (nisi  prius  case) ;  King  v.  Spurr 
(1881;  C.  A.)  L.  R.  8  Q.  B.  Div.  (Eng.) 
104,  61  L.  J,  Q.  B.  N.  S.  105,  45  L.  T. 
N.  S.  709,  80  Week.  Rep.  152,  46  J.  P. 
198;  Keen  v.  Henry  [1894;  C.  A.]  1 
Q.  B.  (Eng.)  292,  63  L.  J.  Q.  B.  N.  S. 
211,  9  Reports,  102,  69  L.  T.  N.  S.  671, 
42  Week.  Rep.  214,  58  J.  P.  262;  Gates 
v.  Bill  [1902;  C.  A.]  2  K.  B.  (Eng.) 
38,  71  L.  J.  K.  B.  N.  S.  702,  50  Week. 
Rep.  546,  87  L.  T.  N.  S.  288,  18  Times 
L.  R.  592.  But  in  all  these  cases  the 
relationship  of  master  and  servant 
was  held  to  result  from  the  contracts 
in  question.  They  are  fully  discussed 
in  1  Labatt,  Mast.  &  S.  pp.  260  et  seq. 

In  McColIigan  v.  Pennsylvania  R. 
Co.  (1906)  214  Pa.  229,  6  L.R.A.(N.S.) 
544,  112  Am.  St.  Rep.  739,  63  Atl.  792, 
20  Am.  Neg.  Rep.  471,  the  lease  under 


which  defendant  let  the  hansom  to 
the  driver  provided  that  "for  and  in 
consideration  of  the  sum  of  $4.50,  and 
on  the  conditions  stated  below,  hires 
to  H.  Priest,  driver,  hansom  No.  65 
with  two  horses,  for  thirteen  hours 
from  9:30  a.  m.  of  the  date  stamped 
on  the  back  of  the  certificate."  The 
conditions  stated  therein  were,  in 
substance,  that  the  driver  should  as- 
sume all  liability  for  damages  to  any 
person  or  property,  and  that  he  agreed 
not  to  use  a  horse  longer  than  six  and 
one-half  hours  without  returning  to 
the  stable  for  exchange,  to  wear  a 
uniform,  to  abstain  from  the  use  of 
intoxicating  liquors,  to  present  a  neat 
and  clean  appearance,  and  to  conform 
to  the  prescribed  rates  and  regula- 
tions. Upon  his  failure  to  observe 
these  conditions,  the  company  re- 
served the  right  to  cancel  the  unex- 
pired term  of  the  lease.  The  court 
said:  "In  the  case  at  bar  the  defend- 
ant company  does  not  control  the  re- 
sults of  the  work, — has  no  right  to 
the  proceeds  arising  from  the  fares 
paid  drivers  by  passengers, — and 
hence  the  fundamental  and  essential 
principle  necessary  to  create  the  re- 
lation of  master  is  lacking.  The  driv- 
er did  not  remain  under  the  absolute 
direction  and  control  of  the  company, 
and  thereby  cannot  be  said  to  be  a 
servant  within  the  meaning  of  the 
definition.  The  right  of  the  master 
to  discharge  and  remove  the  servant 
is  incident  to  the  relation,  but  in  this 
case  the  abstract  right  did  not  exist. 
It  is  true  the  lease  could  be  canceled 
for  the  unexpired  term,  but  only  when 
the  conditions  thereof,  or  some  of 
them,  had  been  violated.  The  can- 
celation of  the  lease  was  a  contrac- 
tual right,  and  did  not  arise  because  of 
the  emplojmient  relations  of  the  par- 
ties. The  driver,  under  the  contract, 
had  legal  rights  enforceable  against 
the  company,  and  only  limited  by  tea 
conditions  therein  contained.  If  the 
company  undertook  to  cancel  the 
lease,  or  remove  the  driver  for  a  rea- 
son not  set  out  in  the  conditions  of 
letting,  it  would  be  liable  in  damages 
for   breach   of   the   contract.     Then 
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mining  company,  constructed  and  kept 
in  repair  a  switch  track  over  which 
cars  were  run  by  a  railroad  company 


to  haul  coal  from  the  defendant's 
mine,  it  was  held  that  the  relation  of 
the  former  company  to  the  latter  was 


again,  as  has  been  stated,  the  driver 
is  entitled  to  all  the  proceeds  derived 
from  fares  received  from  passengers 
who  hire  the  cab.  The  aggregate  of 
these  fares  may  be  $5  to  $26  a  day, 
but  the  company  has  no  control  over, 
or  interest  in,  the  results  of  the  work 
in  this  most  important  respect.  All 
these  things  are  inconsistent  with  the 
relation  of  master  and  servant,  and 
indicate  that  of  bailor  and  bailee." 

In  Connor  v.  Pennsylvania  R.  Go. 
(1904)  24  Pa.  Super.  Ct.  241,  a  sim- 
ilar conclusion  regarding  the  effect 
of  a  contract  of  the  same  tenor  had 
previously  been  reached  in  another 
case  by  the  superior  court,  which  held 
that  its  conditions  "imposed  no  lim- 
itation, and  gave  the  bailor  no  pow- 
er to  impose  a  limitation,  upon  the 
discretion  of  the  bailee,  as  to  where 
he  should  drive,  or  the  manner  in 
which  he  should  use  the  property  dur- 
ing the  time  he  had  the  right  to  use 
it." 

In  King  v.  Brenham  Automobile  Co. 
(1912)  —  Tex.  Civ.  App.  — .  145  S.  W. 
278,  where  the  plaintiif' s  Duggy  was 
injured  by  a  collision  with  an  auto- 
mobile, belonging  to  a  corporation  en- 
gaged in  the  business  of  carrying 
passengers,  while  it  was  in  charge  of 
a  boy  employed  on  the  terms  that  he 
was  to  receive  as  compensation  20  per 
cent  of  the  fares  collected,  the  liabil- 
ity of  the  employer  was  predicated  on 
the  ground  that  "a  corporation  char- 
tered for  certain  purposes  ,  cannot 
evade  its  responsibility  to  the  general 
public  by  delegating  its  authority  to 
others."  But,  on  the  analogy  of  the 
above-mentioned  cases  (to  which  the 
attention  of  the  court  was  apparently 
not  directed),  the  decision  might  well 
have  been  referred  to  the  theory  that 
the  tort-feasor  was  not  an  independ- 
ent contractor. 

It  has  been  held  that  the  English 
Workmen's  Compensation  Act  is  not 
applicable  to  the  driver  of  a  taxicab, 
which  is  let  out  to  him  by  the  proprie- 
tor, on  the  terms  that  he  is  to  receive 
as  his  remuneration  a  specified  per- 
centage of  the  fares  earned.  Doggett 
v.  Waterloo  Taxi-Cab  Co.  [1910]  2  K. 
B.  (Eng.)  336,  102  L.  T.  N.  S.  874,  79 
L.  J,  K.  B.  N.  S.  1085,  26  Times  L.  R. 
491,  54  Sol.  Jo.  541,  3  B.  W.  C.  C.  371; 
Smith  v.  General  Motor  Cab  Co.  [1911; 


H.  L.]  A.  C.  (Eng.)  188,  80  L.  J.  Q. 
B.  N.  S.  839,  27  Times  L.  R.  370,  106 
L.  T.  N.  S.  113,  55  Sol.  Jo.  439,  4  B. 
W.  C.  C.  249,  1  N.  C.  C.  A.  676. 

In  Sandifer  v.  Lynn  (1893)  62  Mo. 
App.  553,  where  the  court  sustained 
a  verdict  in  favor  of  a  person  who, 
when  dismounting  from  a  street  car, 
was  struck  by  a  team  driven  by  a 
hackman.  Two  distinct  questions  as 
to  the  position  of  the  tort-feasor  were 
presented.  The  facts  upon  which  one 
of  these  questions  turned  were,  as 
follows,  stated  in  the  opinion:  De- 
fendant acquired  the  ownership  of  a 
line  of  hacks  and  teams,  and,  having 
no  experience  in  running  such  a  busi- 
ness, and  wishing  to  dispose  of  the 
property,  he  placed  it  in  charge  of  one 
Litchfield,  a  liveryman,  who,  under 
the  contract,  was  to  be  paid  a  certain 
fixed  price  for  the  board  of  the  horses 
and  the  expense  of  maintaining  the 
vehicles,  as  well  as  a  certain  price  for 
their  care.  Litchfield  was  to  operate 
the  line  for  defendant,  and  to  apply 
the  proceeds  arising  therefrom,  less 
expenses  of  operating,  to  the  board  of 
the  horses  and  keeping  up  the  harness 
and  vehicles.  Defendant  testified :  "I 
wanted  him  [Litchfield]  to  manage  it 
and  look  after  it,  and,  if  possible,  get 
the  expense  of  maintenance  out  of  it." 
Litchfield  testified  that  defendant 
came  to  him,  and  stated  that  he  want- 
ed him  to  board  the  horses,  and  take 
charge  of  the  rigs,  and  to  "let  them 
out  in  the  usual  manner  to  the  best 
advantage  I  could  for  him."  Litch- 
field's compensation  was  apparently 
included  in  the  price  he  got  for  the 
board  of  the  horses  and  care  of  the 
vehicles.  He  testified  that  he  had 
charge  and  superintendence  of  the 
property  for  defendant.  The  court 
was  of  opinion  that,  taking  the  whole 
testimony  of  either  defendant  or 
Litchfield  separately,  or  together, 
there  was  no  doubt  but  that  Litch- 
field operated  the  property  for  de- 
fendant, and  as  his  superintendent. 
With  regard  to  the  second  question 
involved,  viz.,  the  status  of  the  driver 
whose  immediate  act  caused  the  in- 
jury; the  evidence  to  show  that  the 
driver  was  not  engaged  by  Litchfield 
for  any  definite  time;  that  he  took  the 
team  and  carriage  out  of  Litchfield's 
stable    of    evenings,    would    run    all 
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that  of  shipper  to  carrier,  not  that  of 
master  and  servant,  and  that  the  for- 
mer was  not  liable  to  one  of  its  em- 
ployees injured  by  a  train  running  on 
the  switch  track.* 


i  11.  Constgnees  of  goods. 
In  a  case  where  the  defendant  com- 
pany had  consigned  gunpowder  to  a 
certain  person,  to  be  sold  on  commis- 
sion, its  nonliability  for  damage  re- 


night  and  turn  in  the  earnings  on 
each  following  morning,  and  at  the 
end  of  the  week  he  would  receive  of 
Litchfield  one  third  of  what  he  had 
turned  in  during  the  week;  this  one 
third  of  the  earnings  was  his  compen- 
sation; when  out  with  the  carriage 
he  served  anyone  he  chose  who  hailed 
him ;  that  Litchfield  could  dismiss  him 
at  any  time  he  saw  fit,  and  could  say 
when  he  could,  or  could  not,  take  out 
the  carriage.  Held,  that  the  question 
whether  the  driver  was  defendant's 
servant,  notwithstanding  he  received 
a  certain  share  of  the  earnings  of  the 
carriage  as  his  compensation,  had 
been  properly  submitted  to  the  jury. 
The  court  said:  "The  driver  was  not 
engaged  in  an  independent  employ- 
ment. The  carriage  and  team  were 
furnished  and  maintained  by  Litch- 
field for  defendant.  The  driver's  use 
of  the  team,  the  time  when  he  should 
use  it,  and  the  employment  itself, 
were  at  the  pleasure  of  defendant. 
For  it  makes  no  difference  that  Litch- 
field was  an  intermediary.  Quarman 
v.  Barnett  (1840)  6  Mees.  &  W.  508, 
151  Eng.  Reprint,  513,  9  L.  J.  Exch. 
N.  S.  808,  4  Jur.  969.  The  money  he 
earned  was  defendant's  money,  and 
he  turned  it  in  to  defendant  on  daily 
reports.  The  fact  that  he  received, 
at  the  end  of  the  week,  an  amount 
equal  to  a  third  of  such  earnings,  as 
his  compensation,  cannot  have  the  ef- 
fect to  destroy  the  relation  of  master 
and  servant  otherwise  established. 
Nor  can  we  see  how  the  matter  is  af- 
fected by  the  fact  that  when  he  was 
at  large  in  the  city  he  controlled  the 
team  and  governed  his  own  move- 
ments in  serving  the  public.  The  very 
necessity  of  the  business  in  which  he 
was  employed  would  explain  and 
cause  that;  and,  notwithstanding 
this,  he  was  but  the  agent  and  serv- 
ant of  defendant  in  carrying  on  the 
business  of  operating  the  carriages 
into  which  defendant,  as  before  ex- 
plained, had  embarked.  In  operating 
this  business  it  was  as  necessary  to 
have  a  driver  as  it  was  the  carriages 
themselves,  and  defendant  is  as  much 
liable  for  the  negligence  of  the  driver 
as  he  would  have  been  for  the  vicious- 
ness  of  one  of  his  horses,  or  a  negli- 


gent defect  in  one  of  his  carriages, 
had  an  injury  happened  by  reason  of 
either  of  these  things." 

The  above  case  was  followed  in 
Fitzgerald  v.  Cardwell  (1921)  207 
Mo.  App.  614,  226  S.  W.  971,  where 
evidence  of  the  following  purport  was 
held  to  show  that  a  driver  of  a  taxi- 
cab  was  a  servant  for  whose  negli- 
gence the  owner  was  liable:  "Sig- 
man's  term  as  driver  of  the  taxi  was 
indefinite.  Defendant  could  have 
terminated  his  employment  at  once. 
Defendant  owned  the  taxi,  paid  for  its 
upkeep,  had  his  name  on  it,  paid  the 
state  and  city  license  to  operate  it, 
and  Sigman  did  nothing  except  to  buy 
the  gasolene  and  drive  the  car,  and 
receive  all  in  excess  of  10  cents  per 
mile  for  his  compensation." 

*  Run  Coal  Co.  v.  Strawn  (1884)  16 
IlL  App.  847.  The  court,  after  ad- 
verting to  the  fact  that  the  coal  com- 
pany had  given  permission  to  this 
railroad  company  to  carry  over  its 
track,  so  far  and  for  such  purposes  as 
it  did,  whether  by  contract  or  mere 
license,  and  that  none  of  the  witness- 
es had  stated  any  fact  tending  to 
prove  that  appellant  had  in  law,  or 
pretended  to  exercise,  any  control 
over  or  interference  with  the  owner 
in  running  and  operating  its  trains, 
proceeded  thus:  "It  handled  only 
coal  cars,  and  them  only  so  far  as  it 
was  necessary  in  order  to  load  them. 
On  the  other  hand,  it  fairly  appears 
that,  as  to  the  manner  of  operating 
and  managing  the  train  in  all  its  de- 
tails, in  getting  these  cars  to  and 
from  the  place  where  they  were  load- 
ed, the  railroad  company  acted  inde- 
pendently, with  its  own  machinery 
and  by  ito  own  servants.  All  of  the 
train  hands  were  in  its  employ. 
Downs,  its  yardmaster,  gave  the  sig- 
nal to  move  the  train  that  ran  upon 
the  deceased,  and  its  engineer  obeyed 
it,  both  acting  for  said  company  in 
the  performance  of  its  proper  inde- 
pendent contract  work,  which  was  to 
carry  the  coal  for  appellant.  If 
there  is  a  single  circumstance  which 
for  a  moment  might  seem  to  distin- 
guish it,  as  shown  in  this  case,  from 
its  purest  form,  it  is  that  the  shipper 
provided  a  portion  of  the   carrier's 
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suiting  from  an  explosion  of  the  gun- 
powder was  affirmed  on  the  ground 
that  the  relationship  created  by  such 
a  transaction  was  not  that  of  master 
and  servant,  but  simply  that  of  con- 
signee and  factor,  or  consignee  for 
the  purpose  of  selling  the  goods.  The 
doctrine  as  to  the  nonliability  for  the 
acts  of  a  person  in  an  "independent 
and  distinct  employment"  was  as- 
sumed to  be  controlling  under  the 
circumstances.^ 

In   another   case   a  railroad   com- 
pany was  held  not  to  be  liable  for  in- 


juries occasioned  to  a  third  person  by 
the  negligence  of  the  servants  of  a 
consignee,  while  they  were  engaged 
in  unloading  his  goods  from  a  car.* 

#  12.  Leasora, 
In  the  case  cited  below,  the  liability 
of  a  lessee  for  the  negligence  of  a 
servant  of  the  lessor  was  considered, 
with  questionable  propriety,  as  a  mat- 
ter depending  upon  whether,  under 
the  particular  circumstances  in  evi- 
dence, the  lessor  was  an  independent 
contractor  in  respect  of  the  work  in 
question.^  '  . 


facilities  for  the  performance  of  its 
proper  work,  and  a  very  important 
portion,  namely,  a  railroad  track  for 
the  short  distance  mentioned.  This 
circumstance,  however,  does  not  so 
distinguish  it  even  in  appearance;  for 
the  shipper  surrendered  this  track  to 
the  carrier  for  the  time  and  purpose 
required,  and  the  latter  then  had  it 
as  fully  and  exclusively  as  if  it  had 
been  its  own." 

^Abrahams  v.  California  Powder 
Works  (1890)  6  N.  M.  479,  8  L.R.A. 
378,  23  Pac.  786.  The  court  did  not 
explain  on  what  ground  it  regarded 
a  factor  as  not  being  within  the 
scope  of  the  general  rule  which 
charges  principals  with  responsibil- 
ity for  the  torts  of  their  agents.  It 
seems  difficult  to  resist  the  conclu- 
sion that,  if  the  tort-feasor  was  the 
defendant's  factor,  as  well  as  its  con- 
signee, the  action  was  maintainable. 
The  court  seems  to  have  assumed  that 
it  was  a  matter  of  indifference  which 
of  the  two  suggested  theories  regard- 
ing the  nature  of  the  tort-feasor's  re- 
lation to  the  defendant  was  adopted. 
If  so,  the  position  taken  was,  it  is  sub- 
mitted, erroneous.  That  position  is 
at  all  events  inconsistent  with  the 
early  case,  Hern  v.  Nichols  (1701)  1 
Salk.  289,  91  Eng.  Reprint,  256,  which 
explicitly  affirmed  the  liability  of  a 
principal  for  the  fraud  of  his  factor 
beyond  the  seas,  and  which,  so  far  as 
tibie  writer  knows,  has  always  been 
treated  as  good  law,  both  in  England 
and  the  United  States. 

•Illinois  C.  R.  C3o.  v.  Lucas  (1907) 
89  Miss.  411,  42  So.  607. 

^  In  Lockwood  v.  American  Exp.  Co. 
(1918)  76  N.  H.  630,  86  Atl.  788,  the 
defendant's  express  truck,  which,  ow- 
ing to  the  negligence  of  one  Perkins, 
a  railroad  employee  who  was  then  in 
control  of  it,  moved  backwards  onto 


the  track  in  front  of  the  locomotive, 
just  as  it  was  passing,  and  struck  the 
plaintiff,  a  brakeman,  who  was  stand- 
ing on  the  running  board.  The  court 
proceeded  upon  the  theory  that 'the 
jury  were  warranted  in  finding  that 
Perkins  was  the  agent  of  the  defend- 
ants in  the  actual  conduct  of  their 
business  at  the  time  of  the  accident, 
for  whose  negligence  they  were  re- 
sponsible, unless  the  written  contract 
between  the  defendant  and  the  rail- 
road company  made  the  latter  an  in- 
dependent contractor  as  to  the  work 
which  Perkins  did  in  handling  express 
matter.  The  position  taken  was  that, 
if  the  contract  could  be  said  to  re- 
quire the  railroad  to  assume  full  con- 
trol and  direction  of  the  business  of 
loading,  unloading,  and  caring  for  the 
defendants'  express  matter  at  sta- 
tions, Perkins  could  not  be  found  to 
be  an  agent  of  the  defendants  from 
the  mere  fact  that  he  handled  express 
matter  at  that  station  with  the  de- 
fendants' knowledge  and  approval. 
Under  the  contract  the  railroad  com- 
pany leased  to  the  defendants:  (1) 
"'The  exclusive  right  and  privilege 
...  to  control,  conduct,  and  trans- 
act all  the  express  transportation  busi- 
ness .  .  .  over  and  upon  the  pas- 
senger trains  of  said  railroad,'  then 
or  thereafter  controlled  and  operated 
by  it.  To  enable  the  defendants  to 
control,  conduct,  and  transact  this 
business,  the  railroad  agreed  (2)  to 
furnish  at  its  own  expense,  for  the 
use  and  benefit  of  the  defendants, 
'sufficient  space  ...  in  the  bag- 
gage cars,  or  other  cars  especially  set 
apart  for  the  exclusive  use  of  the  ex- 
press company  .  .  .  and  to  allow 
the  express  company  reasonable  time 
in  which  to  load  and  unload  such 
goods  and  valuables  as  it  may  have  to 
load  and  unload;    .    .    .'  (8)  to  fur- 
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#  18.  Leaaeea. 

A  landlord  is  not  liable  for  an  in- 
jury occasioned  to  a  third  person  by 


the  dangrerous  condition  of  hia  prem- 
ises, while  they  are  in  the  possession 
of  the  tenant,^  unless  that  condition 


nish  the  express  company  'all  requi<- 
site,  reasonable,  and  necessary  facil- 
ities, conveniences,  and  rooms  in. or 
connected  with  its  stations  and  de- 
pots, for  the  care  and  handling  of 
its  express  matter,  and  the  loading 
and  unloading  thereof,  into  and  from 
the  cars,  with  a  view  to  the  prompt 
despatch  of  its  business.'  It  was  also 
stipulated  (4)  that  the  'express  com- 
pany may  from  time  to  time  employ 
station  agents  and  baggagemen  of  the 
.  .  .  railroad  to  act  as  agents  and 
express  messengers  of  the  ...  ex- 
press company,  by  and  with  the  con- 
sent and  approval  of  the  proper  offi- 
cial of  the  railroad,  and  the  express 
company  agrees  that  it  shall  .  .  . 
be  solely  and  entirely  responsible  for 
all  the  acts  of  such  agents  and  bag- 
gagemen by  them  done  or  committed 
in  the  scope  of  their  employment  as 
such  express  agents  or  express  mes- 
sengers, compensation  for  any  such 
service  to  be  paid  to  the  agents  or  bag- 
gagemen direct.'"  Discussing  these 
provisions,  the  court  said:  "It  is  ap- 
parent, when  they  are  read  in  the 
light  of  the  surrounding  circumstanc- 
es, that  the  railroad  did  not  under- 
take to  transact  the  whole  or  any  part 
of  the  defendants'  express  business, 
either  on  passenger  trains  or  at  sta- 
tions, but  leased,  so  far  as  it  legally 
had  the  power,  the  exclusive  right  to 
control,  conduct,  and  transact  such  a 
business  to  the  defendants.  In  sub- 
division 2  of  the  contract,  the  rail- 
road expressly  agrees  that  the  de- 
fendants shall  have  adequate  time  in 
which  to  load  and  unload  their  ex- 
press matter  into  and  from  cars  at 
stations.  If  it  was  understood  that 
the  railroad,  and  not  the  express  com- 
pany, was  to  do  this  work,  there  was 
no  occasion  for  the  insertion  of  this 
provision.  The  only  reasonable  con- 
clusion to  be  drawn  from  it  is  that  the 
defendants  themselves  were  to  do  the 
work,  and  the  railroad  was  to  allow 
ihem  adequate  time  in  which  to  do  it. 
...  It  would  be  wholly  unreason- 
able to  suppose  that  by  these  stipu- 
lations the  railroad  became  an  inde- 
pendent contractor  vested  with  full 
control  of  the  business  of  handling, 
caring  for,  loading,  and  unloading 
express  matter  at  stations.  If,  stand- 
ing alone,  and  without  reference  to 
19  A.L.R.— 76. 


any  other  provisions  of  the  contract, 
these  stipulations  could  be  said  to 
contemplate  the  furnishing  of  men  to 
the  defendants,  whom  they  could  con- 
trol and  direct  in  this  work  at  sta- 
tions, it  is  evident  that  they  are  not 
here  capable  of  even  such  a  construc- 
tion; for  in  subdivision  4  of  the  con- 
tract the  railroad  employees  whom 
the  defendants  may  employ  are  lim- 
ited to  station  agents  and  baggage- 
men on  trains,  and  they  can  employ 
them  only  after  obtaining  the  approve 
al  of  the  proper  ofiicitil  of  the  rail- 
road, and  upon  the  agreement  that 
they  shall  be  solely  responsible  for  all 
acts  of  such  employees  done  by  them 
within  the  scope  of  their  employment 
as  express  agents  or  express  messen- 
gers. Indeed,  there  is  no  evidence  in 
the  case  from  which  it  could  be  found 
that  the  railroad  had  entered  into  a 
contract  with  the  defendants  where- 
by they  assumed  the  duty  of  control- 
ling, managing,  and  directing  the  busi- 
ness of  handling  and  caring  for  ex- 
press matter  at  Glaremont  junction. 
Perkins  was  either  the  defendants' 
agent,  or  a  mere  intruder.  The  evi- 
dence tended  to  show  the  former." 
The  effect  of  this  case  has  been  stated 
fully,  because  the  point  of  view  from 
which  the  facts  were  considered  is 
novel  and  interesting.  But  the  pres- 
ent writer  ventures  to  express  the 
opinion  that  the  question  whether  the 
railway  company  was  an  "independ- 
ent contractor,"  in  the  sense  in  which 
that  expression  is  ordinarily  used,  was 
wholly  irrelevant,  and  that  the  essen- 
tial issue  presented  by  the  evidence 
was  simply  whether  the  negligent 
railroad  employee  was  the  servant 
pro  tempore  of  the  defendant,  with  re- 
spect to  the  management  of  the 
truck.  From  the  facts,  as  interpreted 
with  reference  to  the  contract,  it  is 
clear  that  this  was  his  position. 

1  Rich  V.  Basterfield  (1847)  4  C.  B. 
788,  186  Eng.  Reprint,  715,  2  Car.  & 
K.  257,  16  L.  J.  C.  P.  N.  S.  278,  11  Jur. 
696;  Nelson  v.  Liverpool  Brewery  Co. 
(1877)  L.  R.  2  C.  P.  Div.  (Eng.)  311,  46 
L.  J.  C.  P.  N.  S.  675,  25  Week.  Rep. 
877;  McConnell  v.  Lemley  (1896)  48 
La.  Ann.  1433,  34  L.R.A.  609,  55  Am. 
St.  Rep.  319,  20  So.  887  (guest  injured 
by  fall  of  gallery) ;  Kirby  v.  Boylston 
Market  Asso.  (1859)  14  Gray  (Mass.) 
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existed  at  the  inception  of  the  tenan^ 
cy;'  or  resulted  from  a  breach  of  a 
contractual  obligation  assumed  by 
him  with  respect  to  keeping  the  prem- 


ises in  good  repair;  *  or  was  produced 
either  by  his  own  negligence,  or  by 
that  of  his  servants,  in  relation  to 
some    particular    matter    which    re- 


249,  74  Am.  Dec.  682;  Oakham  v.  Hol- 
brook  (1863)  11  Gush.  (Mass.)  299; 
Milford  T.  Holbrook  (1864)  9  Allen 
(Mass.)  17,  85  Am.  Dec.  786;  Leonard 
V.  Storer  (1874)  116  Mass.  86;  Mellen 
V.  Morrill  (1879)  126  Mass.  647,  SO 
Am.  Rep.  695;  Stewart  v.  Putnam 
(1879)  127  Mass.  403  (passer-by  fell 
down  open  coalhole);  Clifford  v.  At- 
lantic Cotton  Mills  (1888)  146  Mass. 
47,  4  Am.  St  Rep.  279,  16  N.  E.  84; 
Frischberg  v.  Hurter  (1899)  173 
Mass.  22,  62  N.  E.  1086;  Clancy  t. 
Byrne  (1874)  66  N.  Y.  129,  16  Am. 
Rep.  391;  Edwards  v.  New  York  & 
H.  R.  Co.  (1885)  98  N.  Y.  247,  60  Am. 
Rep.  669;  Uggla  v,  Brokaw  (1907)  117 
App.  Div.  687,  102  N.  Y.  Supp.  867; 
Knauss  v.  Brua  (1884)  107  Pa.  86; 
Tow  V.  Roberts  (1885)  108  Pa.  489; 
and  the  cases  cited  in  the  following 
notes. 

The  general  rule  is  that  "the  ten- 
ant, and  not  the  landlord,  is  liable  to 
third  persons  for  any  accident  or  in- 
jury occasioned  to  them  by  the  prem- 
ises being  in  a  dangerous  condition; 
and  the  only  exceptions  to  the  rule 
appear  to  arise  when  the  landlord 
has  either  (1)  contracted  with  the 
tenant  to  repair;  or  (2)  where  he  has 
let  the  premises  in  a  ruinous  condi- 
tion; or  (8)  where  he  has  expressly 
licensed  the  tenant  to  do  acts  amount- 
ing to  a  nuisance."  Woodfall,  Land. 
&  T.  13th  ed.  p.  735,  20th  ed.  p.  882— 
quoted  with  approval  in  Ahern  v. 
Steele  (1889)  116  N.  Y.  203,  6  L.R.A. 
449,  12  Am.  St.  Rep.  778,  22  N.  E.  193, 
where  the  court  thus  stated  the  ex- 
ceptions to  the  general  rule:  "The 
owner  is  responsible  if  he  creates  a 
nuisance  and  maintains  it;  if  he 
creates  a  nuisance  and  then  demises 
the  land  with  the  nuisance  thereon, 
although  he  is  out  of  occupation;  if 
the  nuisance  was  erected  on  the  land 
by  a  prior  owner,  or  by  a  stranger, 
and  he  knowingly  maintains  it;  if  he 
has  demised  premises  and  covenanted 
to  keep  them  in  repair,  and  omits  to 
repair,  and  thus  they  become  a  nui- 
sance; if  he  demises  premises  to  be 
used  as  a  nuisance,  or  for  a  business, 
or  in  a  way  so  that  they  will  neces- 
sarily become  a  nuisance." 

In  Pretty  v.  Biclzmore  (1878)  L.  R. 


8  C.  P.  401,  28  L.  T.  N.  S.  704,  21 
Week.  Rep.  733,  16  Eng.  Rul.  Cas.  386, 
the  specific  ground  on  which  the 
landlord's  liability  was  denied  was 
that  the  tenant  had  covenanted  to 
keep  the  premises  in  good  repair. 

That  the  landlord  cannot  be  held 
liable  for  an  injury  resulting  from 
dangerous  conditions  created  by  the 
wrongful  act  of  a  mere  stranger,  un- 
less he  had  notice,  actual  or  construc- 
tive, of  the  existence  of  those  condi- 
tions, is  plainly  an  a  fortiori  conclu- 
sion. See  Wolf  V.  Kilpatrick  (1886) 
101  N.  Y.  146,  64  Am.  Rep.  672,  4  N. 
E.  188. 

In  Calder  v.  Snulley  (1885)  66 
Iowa,  219,  55  Am.  Rep.  270,  28  N.  W. 
638,  where  an  action  was  held  to  be 
maintainable  by  a  person  who  had 
fallen  into  an  unguarded  scuttle  hole, 
used  for  putting  firewood  into  a  cel- 
lar, it  was  held  that  the  owner  of  the 
premises  was  not  exculpated  by  the 
fact  that  his  lessee  had  agreed  to 
keep  the  hole  securely  covered.  But, 
as  (he  hole  was  clearly  not  a  nuisance 
per  se,  and  only  became  such  as  a  re- 
sult of  the  negligence  of  the  lessee, 
the  case  apparently  does  not  fall 
within  any  of  the  recognized  excep- 
tions to  the  general  rule  as  to  the 
lessor's  nonliability. 

«  Todd  V.  Flight  (1860)  9  C.  B.  N. 
S.  377,  142  Eng.  Reprint,  148,  30  L.  J. 
C.  P.  N.  S.  21,  7  Jur.  N.  S.  291,  3  L. 
T.  N.  S.  826,  9  Week.  Rep.  146,  15  Eng. 
Rul.  Cas.  329;  0  wings  v.  Jones 
(1866)  9  Md.  108  (pedestrian  fell  in- 
to vault  under  sidewalk) ;  Saltonstall 
v.  Banker  (1867)  8  Gray  (Mass.)  197; 
Dalay  v.  Savage  (1887)  145  Mass.  38, 
1  Am.  St.  Rep.  429.  12  N.  E.  841;  Hill 
V.  Hayes  (1908)  199  Mass.  411,  18 
L.R.A.(N.S.)  375,  86  N.  E.  434  (cover 
of  coalhole  gave  way  under  pedes- 
trian) ;  O'Brien  v.  Heman  (1915)  191 
Mo.  App.  477,  177  S.  W.  806  (quarry 
in  dangerous  proximity  to  highway) ; 
Swords  v.  Edgar  (1874)  69  N.  Y.  28, 
17  Am.  Rep.  296;  Joyce  v.  Martin 
(1887)  16  R  I.  668, 10  Atl.  620  (defec- 

■Payne  v.  Rogers  (1794)  2  H.  BL 
360,  126  Eng.  Reprint,  690,  3  Revised 
Rep.  415;  Lowell  v.  Spaulding  (1849) 
4  Cush.  (Mass.)  277,  60  Anu  Dec.  776. 
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mained  under  hia  control  during  the 
period  of  the  tenant's  occupancy.* 
There  is,  it  will  be  observed,  an  es- 
sential similarity  between  the  situa- 
tion to  which  this  rule  applies,  and 


that  which  supervenes  when  an  inde- 
pendent contractor  is  placed  in  pos- 
session of  his  employer's  premises 
for  the  purpose  of  performing  the 
work  undertaken  by  him. 


In  Lowell  v.  Spaulding  (1849)  4 
Cush.  (Mass.)  277,  50  Am.  Dec.  775, 
Shaw,  Ch.  J.,  said:  "By  the  common 
law,  the  occupier,  and  not  the  land- 
lord, is  bound,  as  between  himself  and 
the  public,  so  far  to  keep  buildingrs 
in  repair  that  they  may  be  safe  for 
the  public;  and  such  occupier  is 
prima  facie  liable  to  third  persons 
for  damages  arising  from  any  defect. 
...  If,  indeed,  there  be  an  express 
agreement  between  landlord  and  ten- 
ant that  the  former  shall  keep  the 
premises  in  repair,  so  that  in  case  of 
a  recovery  against  the  tenant  he 
would  have  his  remedy  over,  then,  to 
avoid  circuity  of  action,  the  party 
injured  by  the  defect  and  want  of  re- 
pair may  have  his  action,  in  the  first 
instance,  against  the  landlord." 

*In  Shipley  v.  Fifty  Associates 
(1869)  101  Mass.  251,  3  Am.  Rep.  346, 
the  liability  of  the  lessors  for  an  in- 
jury caused  to  a  traveler  by  the  fall 
of  snow  and  ice  from  the  roof  of  a 
building  leased  to  several  tenants  was 
affirmed  on  the  ground  that  the  leases 
did  not  operate  so  as  to  devest  the 
lessors  of  the  control  of  the  roof,  and 
could  not  be  construed  "as  excluding 
the  lessors  from  going  upon  the  roof, 
or  as  relieving  them  from  obligation, 
as  owners,  to  reihove  whatever  sub- 
stances might  gather  upon  it  and  be- 
come a  nuisance  to  travelers  on  th9 
highway." 

In  Jennings  v.  Van  Schaick  (1888) 
108  N.  Y.  580,  2  Am.  St  Rep.  469,  15 
N.  E.  424,  the  liability  of  the  defend- 
ant for  injuries  sustained  by  the 
plaintiff  through  falling  into  an  open 
coalhole  was  affirmed,  for  reasons 
thus  stated:  "Where  an  owner  builds 
a  coal  vault  under  or  adjoining  the 
sidewalk,  with  an  opening  to  the  sur- 
face, by  the  permission  of  the  munic- 
ipality, and  constructs  it  in  all  re- 
spects safely  and  properly,  and  then 
rents  the  premises  to  a  tenant  who 
takes  the  entire  possession  and  occu- 
pation, the  landlord  reserving  no  con- 
trol, and  the  tenant  in  his  use  of  the 
property  carelessly  leaves  the  coal- 
hole open,  whereby  someone  is  in- 
jured, it  is  the  tenant  and  not  the 
landlord  who  is  liable,  since  the  latter 


has  neither  created  nor  maintained 
a  nuisance,  nor  been  guilty  of  any 
negligence  or  wrong.  But  that  is  not 
this  case.  The  building  was  rented 
in  flats  or  apartments.  The  owner  re- 
mained in  control  to  some  extent,  and 
hired  and  employed  a  janitor  to  take 
care  of  the  premises.  He  controlled 
the  halls,  and  some  portion  of  the 
basement,  and  especially  the  coal 
vaults  in  one  of  which  was  stored  the 
coal  for  the  building,  and  in  the  oth- 
er that  for  the  tenants.  The  coal  for 
the  building  was  for  the  use  of  the 
janitor  and  the  engineer.  The  cover 
to  the  sidewalk  opening  was  held  in 
its  place  and  so  made  safe  by  a  chain 
fastened  underneath.  When  this  coal 
was  delivered  the  janitor  took  the 
ticket  and  unfastened  the  chain  so 
that  the  cover  could  be  removed.  His 
employment  by  the  tenants  was  to  de- 
liver the  coal  to  their  rooms.  To  open 
the  coal  chute  and  allow  it  to  be  re- 
ceived was  his  duty  as  janitor,  under 
his  employment  by  the  owner.  That 
duty  he  neglected  to  perform  proper- 
ly, and  permitted  the  cover  to  be  re- 
moved without  the  least  attention  to 
the  safety  of  those  passing  by.  There 
was  thus  enough  in  the  case  to  make 
the  owner  responsible  for  the  injury. 
The  evidence  permitted  an  inference 
by  the  jury  that  the  landlord  con- 
trolled the  use,  and  did  not  admit  the 
inference  involved  in  the  requests  to 
charge,  which  were  refused,  that  the 
tenants  employed  the  janitor  to  open 
the  cover  and  see  to  the  delivery.  Rob- 
erts said  his  employment  by  Dannat, 
the  tenant,  was  to  deliver  coal  to  his 
rooms,  and  the  efforts  to  make  him 
say  differently  failed." 

In  Uggla  V.  Brokaw  (1907)  117  App. 
Div.  586,  102  N.  Y.  Supp.  857  (for 
earlier  appeal  see  (1902)  77  App. 
Div.  810,  79  N.  Y.  Supp.  244),  the  in- 
jury complained  of  was  caused  by  the 
fall  of  a  defectively  attached  skylight 
in  a  building  erected  in  pursuance  of 
a  lease  which  provided  that  the  ten- 
ant was  to  remove  the  old  buildings 
on  the  premises,  prepare  plans  and 
specifications  for  the  construction  of 
the  new  building,  which  were  to  be 
approved  by  the  owner,  and  to  adver- 
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In  this  connection  it  should  be 
pointed  out  that  the  surrender  of  pos- 
session is  viewed  not  only  as  an  evi- 
dential element  which  tends  to  estab- 
lish the  independent  quality  of  the 
contract,  and  by  consequence  the  non- 
liability of  the  employer,  but  also  as  a 
circumstances  which  in  itself  imports 
such  nonliability,  for  the  reason  that 
it  involves  a  suspension,  for  the  time 
being,  of  the  duties  normally  resting 
upon  him  in  regard  to  the  state  of  his 
property. 

In  cases  where  a  lessee  of  property, 
either  real  or  personal,  undertakes  as 
a  part  of  his  contract  to  perform  cer- 


tain work  with  rdation  to,  or  by 
means  of,  the  leased  property,-  the 
nonliability  of  the  lessor,  if  predicable 
under  the  circumstances  presented, 
may  apparently  be  referred  with  equal 
propriety,  either  to  the  doctrine  which 
protects  him  in  his  capacity  of  lessor, 
or  to  the  doctrine  which  declares  an 
employer  to  be  exempt  from  respon- 
sibility for  the  torts  of  an  independent 
contractor.  Such  is  the  situation 
which  arises  from  leases  which  obli- 
gate the  lessee  to  erect  a  building  or 
carry  out  some  improvement  on  the 
demised  property,*  and  from  leases 
which  provide  for  the  continuous  op- 


tise  for  proposals  for  the  construc- 
tion thereof,  and  make  a  contract  in 
his  own  name;  the  entire  expense, 
however,  to  be  paid  by  the  owner,  and 
the  tenant  to  pay,  in  addition  to  an 
agreed  annual  ground  rental,  6  per 
cent  per  annum  on  the  entire  cost  of 
construction.  The  agreement  ex- 
pressly provided  that  it  was  to  be 
and  to  become  the  property  of  the  de- 
fendant. The  liability  of  the  defend- 
ant was  affirmed  on  grounds  thus 
stated:  "The  rule  is  well  settled  that 
a  landlord  who  leases  his  premises 
with  a  nuisance  thereon  remains  lia- 
ble therefor.  There  is  another  rule, 
equally  well  settled,  that  everyone 
who  creates  a  nuisance,  or  partici- 
pates in  the  creation  or  maintenance 
thereof,  is  liable  for  it,  even  though 
the  work  was  done  by  an  independent 
contractor.  .  .  .  An  owner  may,  of 
course,  rent  his  premises,  and  consent 
that  the  tenant  may  erect  buildings 
thereon  which  shall  become  the  prop- 
erty of  the  landlord,  and,  if  the  latter 
reserves  no  control  or  supervision  ov- 
er the  work,  he  will  not  be  responsible 
either  for  the  negligent  acts  of  the 
tenant,  or  his  contractor,  or  the  em- 
ployees of  the  latter,  either  during 
the  construction,  or  for  the  safety  of 
the  plan,  or  for  damages  subsequent- 
ly occasioned  by  the  collapse  of  the 
building  while  he  is  thus  out  of  pos- 
session. Here,  however,  the  owner 
reserved,  to  a  certain  extent,  control 
with  respect  to  the  plan  and  the  con- 
struction of  the  building  thereunder. 
If  a  nuisance  was  created  thereby  on 
his  own  land,  he  participated  therein. 
He  not  only  authorized  the  erection 


of  the  building,  but  he  approved  the 
plan  under  which  it  was  erected,  su- 
pervised its  erection,  approved  the 
completed  structure,  and  paid  the 
bills.  He  cannot,  therefore,  escape 
liability,  if,  when  erected,  it  became 
a  public  nuisance." 

*In  Hurlstone  v.  London  Electric 
R.  Co.  [1914;  C.  A.]  30  Times  L.  R. 
(Eng.)  898,  reversing  (1913)  29  Times 
L.  R.  614,  it  was  declared  that  there 
was  no  authority  for  making  a  re- 
versioner liable  for  the  acts  of  his 
lessee,  and  upon  this  general  ground 
the  defendant  company  was  held  not 
to  be  liable  for  an  injury  caused  to  a 
foot  passenger  by  the  fall  of  a  piece 
of  timber  from  a  building  which  was 
being  erected  in  pursuance  of  a  con- 
tract which  was  construed  as  creat- 
ing the  relation  of  lessor  and  lessee. 
The  court  denied  that  the  doctrine  as 
to  the  nonliability  of  a  lessor  was  sub- 
ject to  any  exception  in  respect  of  the 
operation  of  that  principle  of  non- 
delegable duties  which  would  have 
been  controlling  if  the  builders  had 
been  independent  contractors,  as  they 
were  held  to  be  in  the  judgment  of 
Scrutton,  J.,  which  was  reversed. 

In  Kieffer  v.  Le  S6minaire  De  Que- 
bec [1908]  A.  C.  (Eng.)  86,  72  L.  J.  P. 
C.  N.  S.  18,  87  L.  T.  N.  S.  484,  19  Times 
L.  R.  60,  the  privy  council,  in  a  case 
which  originated  in  the  Canadian 
province  of  Quebec,  applied  the  doc- 
trine that  a  lessor  is  not  liable  to  the 
defaults  of  his  lessee,  and  held  that 
the  evidence  did  not  warrant  the  con- 
clusion that  the  tortious  act  in  ques- 
tion (raising  land)  was  done  by  the 
lessee  as  mandatory,  acting  under  the 
direction  of  the  lessor. 
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eration   of   ferries,    *,''   mines,*   quarries,*   factories,^"    and   saifnuills,"    and 


•• "  CruBselle  v.  Pugh  (1881)  67  Ga- 
430,  44  Am.  Rep.  724,  14  Am.  Neg. 
Cas.  1;  Blackwell  v.  Wiswall  (1855) 
24  Barb.  (N.  Y.)  855  (affirmed  on 
appeal,  see  note  at  the  end  of  the  re- 
port); Norton  v.  Wiswall  (1858)  26 
Barb.  (N.  Y.)  618;  Hale  v.  Dufant 
(1873)  39  Tex.  667;  Bowyer  v.  Ander- 
son (1831)  2  Leigh  (Va.)  550;  Dun- 
can V.  Magistrates  of  Aberdeen  (1877; 
Ct.  of  Sess.)  14  Scot.  L.  R.  603. 

In  Felton  v.  Deall  (1850)  22  Vt 
170,  64  Am.  Dec.  61,  the  legislature 
of  New  York  state  had  granted  the 
right,  for  a  specified  time,  to  main- 
tain and  use  a  ferry  across  Lake 
Champlain.  Having  established  the 
ferry,  the  licensee  entered  into  a  con- 
tract with  one  H.  by  which  he  was 
to  keep  and  manage  the  ferry,  at  his 
own  expense  of  labor,  for  one  year. 
The  expenses  of  repairs  were  to  be 
equally  borne  by  the  parties,  and  the 
receipts  of  the  ferry  were  to  be  equal- 
ly divided  between  them.  H.  further 
agreed  that  he  would  not  allow  any 
but  a  faithful,  honest,  obliging,  and 
temperate  man  to  attend  the  ferry, 
and  that  he  would  be  responsible  for 
damage  occasioned  by  wilful  miscon- 
duct or  neglect  in  its  management. 
While  H.  had  charge  of  the  ferry  un- 
der this  contract,  the  boat  was  upset 
and  the  plaintiff  and  his  property  in- 
jured. It  was  held  that,  the  contract 
being  such  as  to  vest  the  occupancy 
and  control  of  the  ferry  in  H.  as  the 
tenant  rather  than  the  servant  of  the 
defendant,  the  defendant  was  not  re- 
sponsible for  his  acts. 

•Stearns  Coal  &  Lumber  Co.  v. 
Spradlin  (1917)  176  Ky.  406,  196  S.  W. 
787  (lessee  of  mine  not  liable  for  in- 
jury caused  to  miner  by  lessee's  viola- 
tion of  a  mining  act) ;  Samuelson  v. 
Cleveland  Iron  Min.  Co.  (1882)  49 
Mich.  164,  43  Am.  Rep.  456,  13  N.  W. 
499  (lessor  of  mine  not  liable  for  in- 
juries sustained  by  miner) ;  Bokoshe 
Smokeless  Coal  Co.  v.  Morehead 
(1912)  34  Okla.  424,  126  Pac.  1038 
(lessee  of  mine  not  liable  for  injury 
caused  to  servant  of  sublessee  by  neg- 
ligence of  his  employer). 

•  In  Fagan  v.  Silver  (1920)  67  Mont. 
427,  188  Pac.  900,  where  the  owner  of 
premises,  on  which  a  quarrying  plant 
had  been  installed  by  him,  turned  the 
plant  over  to  another  person,  on  the 
terms  that  he  was  "to  conduct  all  op- 


erations with  it,  and  deliver  the 
crushed  rock  in  the  bins,  for  the  use 
and  benefit  of  the  owner,  at  a  stipu- 
lated price  per  cubic  yard,"  the  liabil- 
ity of  the  owner  for  the  nuisance 
which  resulted  from  the  operation  of 
the  plant  was  regarded  as  being  equal- 
ly predicable,  whether  the  operator 
was  a  lessee  or  an  independent  con- 
tractor. 

•'  In  Fiske  v.  Framingham  Mfg.  Co. 
(1833)  14  Pick.  (Mass.)  493,  the  right 
of  recovery  was  viewed  by  the  court 
as  turning  upon  the  question  whether 
the  tort-feasor  was  the  lessee  of  the 
defendant,  or  its  "agent"  or  "serv- 
ant," both  of  the  latter  expressions 
being  used  in  the  opinion.  Referring 
to  the  contract,  which  was  for  the 
manufacture  of  cotton  fabrics  at  so 
much  per  yard,  the  court  said :  "Some 
of  the  provisions  have  a  double  as- 
pect, and  consistently  with  them  he 
might  be  either  the  agent  or  the  lessee 
of  the  defendants;  but  there  are  oth- 
ers which  admit  of  only  one  construc- 
tion. He  was  to  keep  the  factory  in 
repair,  except  that  the  defendants 
were  to  repair  the  main  gearing  if  it 
should  be  necessary;  he  was  to  have 
the  possession,  for  the  purpose  of 
doing  what  he  had  stipulated  to  per- 
form; he  had  the  control  of  the  fac- 
tory, and  could  employ  what  servants 
he  would,  and  regulate  their  wages; 
he  might  determine  how  much  water 
should  be  turned  upon  the  mill;  he 
was  entitled  to  the  use  of  the  land 
about  the  factory,  and  to  the  build- 
ings thereon;  and  whether  these 
buildings  were  let  to  laborers  em- 
ployed by  him,  or  to  others,  rent  would 
probably  be  paid  to  him,  either  in  a 
diminution  of  wages  or  otherwise. 
These  provisions  are  appropriate  in 
the  case  of  a  lease.  The  words,  that 
no  rent  is  to  be  charged  by  the  com- 
pany,' also  tend  to  prove  that  a  letting 
was  contemplated.  It  was  argued 
that  a  reservation  of  rent  was  essen- 
tial to  a  lease,  but  this  point  is  im- 
material, for,  taking  the  whole  agree- 
ment together,  it  was  manifest  that 
the  defendants  received  rent  in  the 
price  at  which  their  goods  were  manu- 
factured." 

11  The  lessees  of  mills,  in  possession 
and  control,  and  operating  them,  can- 
not be  held  to  be  "in  the  employ"  of 
the  owner  and  lessor;   nor  can  the 


Digitized  by 


Google 


1206  AMERICAN  LAW  REPORTS,  ANNOTATED.  [19  AX.R. 

for   the   cultivation    of   land;'*    for    giving    performances    in    a   theater; » 


agent  of  the  owner  and  lessor  be  held 
liable  as  the  "owner"  or  "occupant" 
of  the  mills,  under  the  Maine  Statute 
of  1868,  chap.  448,  for  damages  caused 
by  throwing  slabs  and  refuse  into 
Penobscot  river.  State  t.  Coe  (1881) 
72  Me.  456. 

In  Baird  v.  Dunn  (1896)  83  N.  B. 
156,  the  liability  of  the  owner  of  a 
sawmill  for  an  injury  occasioned  by 
the  bursting  of  a  defective  boiler  to  a 
workman  employed  by  one  Gregory 
was  denied  on  the  ground  that  the 
mill  had  been  let  to  Gregory,  who  had 
contracted  to  saw  logs  by  the  thou- 
sand for  the  owner,  and  that  he  had 
the  sole  management  of  the  concern  at 
the  time  of  the  accident. 

"  That  a  landowner  is  not  respon- 
sible in  damages  for  a  tort  committed 
by  his  cropper  in  hiring  or  working 
servants  previously  employed  by  an- 
other master  was  held  in  Duncan  v. 
Anderson  (1876)  66  Ga.  398.  The 
ratio  decidendi  was  that  a  cropper  is 
not  a  servant. 

"  In  Cole  V.  Rome  Sav.  Bank  (1916) 
96  Misc.  188,  161  N.  Y.  Supp.  15,  it 
was  held  that  a  spectator  at  a  theater 
was  not  entitled  to  recover  damages 
from  the  proprietor  for  an  injury 
caused  by  a  piece  of  apparatus  negli- 
gently thrown  by  an  acrobat  in  the 
service  of  the  lessee. 

In  Lyon  v.  Knowles  (1863)  3  Best. 
&  S.  556,  122  Eng.  Reprint,  209,  the 
action  was  brought  under  a  statute 
(3  &  4  Wm.  IV.  chap.  15)  relating  to 
"dramatic  literary  property,"  the  de- 
fendant being  charged  with  having 
unlawfully  represented,  and  caused  to 
be  represented,  at  certain  places  of 
dramatic  entertainment,  etc.,  without 
the  consent  in  writing  of  the  plaintiff, 
a  certain  dramatic  piece  whereof  the 
plaintiff  was  proprietor.  The  defend- 
ant was  the  licensed  proprietor  of  a 
theater  which  he  had  let  to  one  Dil- 
lon, who,  under  the  lease,  was  to  pro- 
vide the  company,  to  select  the  pieces 
to  be  represented,  and  to  have  the  en- 
tire management  of  their  representa- 
tion, and  exclusive  control  over  the 
persons  employed  in  the  theater.  The 
defendant,  on  his  part,  paid  for  print- 
ing and  advertising,  furnished  the 
lighting,  doorkeepers,  sceneshifters, 
and  supernumeraries,  and  hired  the 
band,  music  being  a  necessary  part  of 
the  performance.  The  money  taken 
at  the  doors  was  taken  by  servants  of 
the  defendant,  who  retained  one  half 


of  the  gross  receipts  as  his  remunera- 
tibn  for  the  use  of  the  theater,  and 
handed  the  other  half  to  Dillon. 
Among  the  pieces  represented  were 
those  of  which  the  plaintiff  was  as- 
signee. Held,  that  the  action  was  not 
maintainable.  Blackburn,  J.,  said: 
"The  question  is  whether  the  defend- 
ant represented,  or  caused  to  be  rep- 
resented, these  pieces,  because  they 
were  represented  at  his  theater,  with 
the  assistance  of  servants,  lights,  etc., 
furnished  by  him.  Even  apart  from 
authority,  I  do  not  think  that,  by  fur- 
nishing servants  to  another,  a  man 
can  be  said  to  do  all  that  is  done  by 
those  servants  while  under  the  com- 
mand of  that  other.  A  familiar  ex- 
ample may  be  found  in  the  case  of  a 
man  letting  a  ready-furnished  hoase, 
leaving  an  old  servant  in  it.  Suppose 
the  tenant  gave  a  dinner,  which  was 
cooked  by  that  servant,  who  also  at- 
tended on  him  at  it,  and  for  which  the 
plates  and  furniture  of  the  landlord 
were  used,  no  one  could  say  that,  in 
any  sense  of  the  words,  the  landlord 
gave  that  dinner.  Then,  as  to  author- 
ity:  In  Russell  v.  Briant  (1849)  8  C. 

B.  836,  137  Eng.  Reprint,  737,  19  L.  J. 

C.  P.  N.  S.  88,  14  Jur.  201,  the  fact  of 
the  landlord  of  a  tavern  having  let  the 
room  and  furnished  the  lights,  etc.,  for 
a  theatrical  entertainment,  was  held 
no  evidence  of  his  representing,  or 
causing  to  be  represented,  any  of  the 
pieces  represented  there.  The  only  dif- 
ference between  that  case  and  the  pres- 
ent is  that  in  Russell  v.  Briant  the 
room  was  paid  for  at  a  certain  rate 
per  night;  here  it  is  paid  for  by  half 
of  the  gross  receipts,  which,,  having 
been  collected  at  the  door  by  the  serv- 
ants of  the  defendant,  half  was  hand- 
ed over  to  the  person  who  hired  the 
theater,  and  half  to  the  defendant, 
who  therefore  had  security,  in  the 
first  instance,  for  his  money.  The 
only  question  is,  Does  that  make  a 
distinction  between  this  case  &nd  that 
of  Russell  V.  Briant?  If  the  receipt 
of  the  money  in  this  way  was  only  a 
colorable  pretense  to  escape  the  con- 
sequences of  a  partnership,  I  do  not 
say  that  that  would  not  have  made  a 
difference.  Here,  however,  it  was  ad- 
mitted at  the  trial  that  the  transac- 
tion in  evidence  was  not  a  colorable, 
but  a  fair  and  real  one." 

The  above  case  was  followed  in 
Bradd  v.  Whitney  (1907)  14  Ont.  L. 
Rep.  415,  where  the  proprietors  of  a 
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for  the  use  of  hackney  carriagres  ;**  or 
for  the  application  of  convict  labor  to 
8  certain  kind  of  work." 

In  cases  belonging  to  this  category, 
the  immunity  of  the  lessor  in  respect 
of  torts  committed  by  the  lessee  is,  of 
course,  negatived,  whenever  it  ap- 
pears that  the  lease  was  nothing  but 
8  form,  adopted  by  the  lessor  for  the 
purpose  of  carrying  on  his  business  in 
the  name  of  another  person,  and  that 


he  retained  full  control  of  the  leased 
premises,  and  of  the  work  performed 
thereon.'* 

The  general  rule  as  to  the  nonliabil- 
ity of  the  lessor  is  clearly  inapplica- 
ble as  regards  cases  in  which  it  is 
shown  that  the  relation  of  master  and 
servant  existed  between  him  and  the 
actual  tort-feasor  at  the  time  when  the 
injury  complained  of  was  received," 
or  that  he  owed  to  the  injured  person 


theater  were  held  not  to  be  liable  for 
the  death  of  a  servant  of  a  playing 
company,  occasioned  by  the  defective 
insulation  of  an  electric  switch  on  a 
lamp  belonging  to  the  company.  The 
agreement  in  question  was  construed 
"as  giving  exclusive  control  to  the 
company  of  the  stage  area  in  which 
the  deceased  operated  the  company's 
lamp,  and  in  which  he  was  fatally  in- 
jured," It  was  furthermore  re- 
marked: "There  is  no  proof  that  the 
defective  nature  of  the  lamp  provided 
by  the  company  was  known  to  the 
owners  before  the  accident  occurred, 
and  no  duty  was  cast  upon  or  reserved 
to  them  of  examining  the  lamps,  the 
property  of,  and  provided  by,  the  play- 
ing company.  Had  this  right  of  con- 
trol been  also  shared  with  the  owners, 
as  were  the  financial  returns,  then  the 
aspect  of  a  partnership  venture  would 
have  arisen,  with,  probably,  as  its  con- 
comitant, joint  liability  for  any  acci- 
dent resulting  from  negligence." 

"See  McColIigan  v.  Pennsylvania 
R.  Co.  (1905)  214  Pa.  229,  6  L.R.A. 
(N.S.)  544,  112  Am.  St.  Rep.  739,  63 
Atl.  792,  20  Am.  Neg.  Rep.  471,  re- 
viewed in  §  10,  note  3,  supra. 

"Mason  v.  Hamby  (1908)  6  6a. 
App.  181,  64  S.  E.  569  (lessee  held  not 
to  be  liable  for  negligence  of  em- 
ployee of  sublessee). 

"In  Consolidated  Coal  Co.  v.  Sen- 
iger  (1899)  179  IlL  870,  53  N.  E.  788, 
affirming  (1898)  79  111.  App.  456,  the 
liability  of  the  lessor  company  to  a 
workman  in  its  mine,  injured  by  rea- 
son of  the  incompetence  of  the  engi- 
neer, was  affirmed,  the  evidence  being 
to  the  effect  that  the  company  was  the 
consignee  of  all  the  supplies  sent  to 
the  mine,  that  it  paid  the  wages  of  the 
miners,  and  that  its  own  superintend- 
ent continued  to  discharge  the  duties 
of  that  position,  after  the  lease  went 
into  effect. 

In  Collison  v.  Curtner  (1919)  141 
Ark.  122,  8  A.L.R.  760,  216  S.  W.  1069, 


where  persons  who  had  brought  a  load 
of  cotton  to  a  gin  were  injured  by  the 
explosion  of  a  defective  boiler,  the 
right  of  action  depended  upon  the  con- 
struction of  a  document  which  defined 
the  relationship  between  Collison 
and  one  Ledgerwood,  who  was  oper- 
ating the  gin.  This  purported  to 
lease  all  the  property,  personal  and 
real,  known  as  the  "Collison  Gin 
Plant."  It  provided  that  the  lessor 
should  "furnish  all  wood,  coal,  and 
other  supplies,  all  repairs  and  new 
parts  of  machinery,  and  other  similar 
things  necessary  for  the  operation"  of 
the  plant,  and  that  he  should  receive 
a  specified  sum  for  each  bale  of  cot- 
ton ginned.  The  construction  placed 
upon  this  provision  was  that  it  bound 
the  "lessor"  not  only  to  furnish  the 
material  for  making  the  repairs,  but 
also  actually  to  make  all  the  repairjs 
that  were  "necessary  for  the  success- 
ful operation  of  the  plant."  This  con- 
struction was  considered  to  be  sus- 
tained by  other  portions  of  the  instru- 
ment, which  showed  "that  the  party 
named  as  the  lessee  .  .  .  was  to 
have  nothing  whatever  to  do,  except 
to  pay  the  rent  and  keep  the  gin  run- 
ning or  in  operation,  after  all  machin- 
ery, wood,  coal,  supplies,  repairs,  etc., 
necessary  for  its  successful  operation, 
were  furnished  or  made  by  the  appel- 
lant. Such  being  the  meaning  of  the 
alleged  lease,  the  issue  as  to  whether 
or  not  the  negligence  averred  was 
that  of  an  independent  contractor, 
and  the  doctrine  applicable  thereto, 
have  no  place  in  this  case."  It  was 
accordingly  held  that  the  trial  judge 
had  properly  refused  to  submit  that 
issue  to  the  jury. 

"In  Leslie  v.  Pounds  (1812)  4 
Taunt.  649,  128  Eng.  Reprint,  485,  it 
was  held  that  the  landlord  of  a  leased 
house,  who,  under  a  special  contract 
with  his  tenant,  had  employed  work- 
men to  repair  the  house,  was  liable 
for  a  nuisance  occasioned  by  the  neg- 
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an  absolute  duty  to  safeguard  him 
against  the  dangerous  conditions 
which  caused  the  injury." 

In  some  instances,  the  particular 
question  upon  which  the  right  of  ac- 
I  tion  turned  was  whether  the  relation 
of  master  and  servant  was  created  by 
provisions  of  the  contract  concerning 
the  performance  of  certain  work  by 
the  lessee  for  the  benefit  of  the  lessor. 
See  §  44,  infra. 

#  14.  Charterera  of  aMp». 
The  circumstances  under  which  the 
owner  of  a  ship  is  subject  to,  or  ex- 
empt from,  liability  for  the  tortious 
acts  of  the  charterer  and  his  serv- 


ants, are  thus  stated  in  a  standard 
treatise:  "From  the  cases  it  appears 
to  result  that  if  the  charterer,  by  the 
terms  of  the  contract,  gets  the  abso- 
lute possession  and  control  of  the 
ship,  so  that  in  the  performance 
thereof  the  master  and  men  are  acting 
as  his  servants,  and  not  as  the  serv- 
ants of  the  shipowner,  the  latter  is  not 
liable  for  their  acts;  but  that  if  the 
control  of  the  ship,  or  of  the  master 
and  crew,  remain,  even  partly,  in  the 
shipowner,  the  latter  will  be  liable,  at 
any  rate,  for  anything  done  by  them 
as  his  servants,  or  where  they  act  so 
that  the  person  injured  has  the  right 
to  assume  that  they  were  so  acting."  ^ 


ligence  of  his  workmen  in  leaving  a 
cellar  door  open  at  night.  Mansfield, 
Ch.  J.,  said :  "This  is  certainly  a  very 
singular  case.  It  is  not  necessary  to 
decide  whether  Daniels  or  the  defend- 
ant was  the  possessor.  There  is  a 
strong  argument,  certainly,  to  say  that 
the  possession  is  in  Daniels,  not  in 
the  defendant;  but  the  defendant 
takes  upon  himself  these  repairs,  not 
as  the  agent  of  Daniels,  but  as  the 
landlord  of  the  house.  He,  alone,  is 
the  judge  of  what  repairs  shall  be 
done,  and  though  Daniels  pays  for  the 
repairs,  yet,  if  the  repairs  are  done 
substantially,  the  defendant  will  have 
the  benefit  of  it;  the  defendant  deter- 
mines what  the  repairs  shall  be,  and 
directs  the  repairs;  he,  therefore,  is 
the  principal,  and  as  a  principal  is 
answerable  for  the  acts  of  the  per- 
sons he  employs." 

"In  Southwestern  Gas  &  E.  Go.  v. 
Thomas  (1918)  161  C.  C.  A.  333,  249 
Fed.  326,  where  a  boy  was  drowned  in 
a  pool  maintained  in  an  amusement 
park  belonging  to  the  defendant,  its 
liability  was  affirmed  on  grounds  thus 
stated:  "Instead  of  operating  the 
swimming  pool  directly,  the  company 
made  a  temporary  arrangement  with 
Greenblatt  by  which,  for  a  small  sum, 
he  operated  the  pool  for  its  receipts. 
The  pool,  and  the  other  amusements 
of  the  park,  were  operated  for  the 
purpose  of  increasing  the  revenues  of 
the  street  railway  company  from 
fares,  rather  than  from  the  profits  of 
the  park.  It  is  to  be  doubted  if,  by 
the  arrangement  made  with  Green- 
blatt, the  company  in  any  way  re- 
lieved itself  of  liability  for  negligence 
in  operation.  However  this  may  be,' 
the  leaving  of  a  step-off  or  depression 


in  the  pool,  without  indicating  its 
presence,  and  without  providing  a  way 
by  which  persons  whose  lives  became 
thereby  endangered  might  secure 
safety,  must  be  regarded  as  a  struc- 
tural defect,  for  which  the  owner  was 
responsible.  The  company  continu- 
ously invited  the  public  to  use  the 
park,  and  offered  the  pool  as  a  proper 
place  in  which  to  bathe." 

^Abbott,  Shipping,  14th  ed.  p.  61. 

A'  charter  may  operate  as  a  demise 
or  lease  of  the  ship  itself,  to  which 
the  services  of  the  master  and  crew 
may  or  may  not  be  superadded.  The 
charterer  then  "becomes,  for  the  time 
being,  owner  of  the  vessel ;  the  master 
and  crew  become  to  all  intents  and 
purposes  his  servants,  and  through 
them  the  possession  of  the  ship  is  in 
him."  Cockburn,  Ch.  J.,  in  Sandeman 
V.  Scurr  (1866)  L.  R.  2  Q.  B.  (Eng.) 
96. 

That  a  shipowner  is  not  liable  for 
the  torts  of  one  who  charters  his  ship 
on  a  footing  which  devests  him  en- 
tirely, for  the  time  being,  of  the  con- 
trol of  the  ship  and  her  crew,  was  laid 
down,  arguendo,  by  Littledale,  J.,  in 
Laugher  v.  Pointer  (1826)  5  Barn.  & 
C.  647,  108  Eng.  Reprint,  204,  8  Dowl. 
&  R.  650,  4  L.  J.  K.  B.  309. 

See  also  3  Kent,  Com.  188;  Parsons, 
Shipping  &  Adm.  chap.  8,  §  2. 

For  cases  in  which  the  terms  of  the 
charter  party  were  held  to  be  such  as 
to  leave  the  owner  responsible  to  the 
public  for  the  acts  of  the  master  and 
crew,  see  Dean  v.  Hogg  (1824)  10 
Bing.  346,  131  Eng.  Reprint,  937,  4 
Moore  &  S.  188,  6  Car.  &  P.  64,  3  L.  J. 
C.  P.  N.  S.  118;  Omoa  &  C.  Coal  &  I. 
Co.  V.  Huntley  (1877)  L.  R.  2  C.  P. 
Div.  (Eng.)  464,  37  L.  T.  N.  S.  184,  25 
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An  extended  discussion  of  the  appli- 
cability of  each  branch  of  the  rule 
thus  formulated  would  carry  us  out- 
side the  scope  of  the  present  mono- 
graph. The  authorities  bearing  upon 
the  subject,  which  are  numerous,  are 
fully  reviewed  in  Labatt's  Master  & 
Servant,  §§  44-47. 

f  IS.  Idcensees. 

A  licensor  who  has  surrendered  to  s 

licensee  the  possession  of  the  whole  or 

part  of  his  premises,  to  be  used  for  a 

lawful  purpose,  is  not  liable  for  in- 


juries caused  by  a  dangerous  condi- 
tion which  the  licensee  has  created  or 
suffered  to  exist  on  the  property  thus 
surrendered,^  unless  it  appears  that 
the  licensee  retained  such  a  measure 
of  control  over  the  operations  carried 
on  by  the  licensee  as  to  impose  upon 
him  a  concurrent  duty  in  respect  of 
the  safeguarding  of  third  persons.* 

A  lessee  or  licensee  of  the  exclusive 
privilege  of  entering  railroad  cars  or 
upon  the  right  of  way  to  sell  or  sup- 
ply lunches  is  not  a  servant  or  agent 


Week.  Rep.  675,  8  Asp.  Mar.  L.  Cas. 
501 ;  Steel  v.  Lester  (1877)  L.  R.  S  C. 
P.  Div.  (Eng.)  121,  47  L.  J.  C.  P.  N.  S. 
48,  37  L.  T,  N,  S.  642,  26  Week.  Rep. 
212,  8  Asp.  Mar  L.  Cas.  537. 

It  will  be  advisable  to  mention  that 
a  charter  party  which  devests  the 
owner  of  control  of  the  ship  and  her 
crew  does  not  deprive  the  injured  per- 
son of  his  right,  under  the  maritime 
law,  to  proceed  against  the  sfiip  itself. 
The  Ticonderoga  (1857)  Swabey, 
Adm.  (Eng.)  215.  This  decision  was 
followed  in  The  Lemington  (1874)  2 
Asp.  Mar.  L.  Cas.  (Eng.)  475,  where 
Sir  R.  Phillimore  observed:  "A 
maritime  lien  attaches  to  a  ship  for 
damage  done  through  the  negligence 
of  those  in  charge  of  her,  in  whose- 
soever possession  she  may  be,  if  that 
damage  is  inflicted  by  her  whilst  in 
the  course  of  her  ordinary  and  lawful 
emplojrment,  authorized  by  her  own- 
ers. Whether  the  damage  is  done 
through  the  default  of  the  servants  of 
the  actual  owners,  or  of  the  servants 
of  the  chartering  owners,  the  res  is 
equally  responsible,  provided  that  the 
servant  making  default  is  not  acting 
unlawfully,  or  out  of  the  scope  of  his 
authority." 

For  a  case  in  which  the  right  of  a 
member  of  the  crew  to  claim  compen- 
sation under  the  Workmen's  Compen- 
sation Act  was  affirmed,  on  the  ground 
that  a  demise  of  the  ship  did  not  re- 
sult from  the  compact  in  question,  see 
Kelly  V.  The  Miss  Evans  [1913]  2  Ir. 
R.  385,  47  Ir.  L.  T.  155,  6  B.  W.  C.  C. 
916. 

^  Gwathney  v.  Little  Miami  R.  Co. 
(1861)  12  Ohio  St.  92,  where  a  foot 
passenger  fell  through  a  railway 
bridge,  which  the  public  were  per- 
mitted to  use,  onto  a  track  which  a  li- 
censee company  had  built  to  connect 
its  own  system  with  that  of  the  de- 
fendant.   Whether  the  licensee  com- 


pany created  the  nuisance,  and  had 
the  sole  possession  and  use  of  the 
track  thenceforward  until  the  occur- 
rence of  the  injury  complained  of, 
was  held  to  be  a  question  of  fact 
which  was  properly  left  to  be  ascer- 
tained by  the  jury  from  the  evidence. 

In  Rogers  v.  Parker  (1909)  159 
Mich.  278,  84  L.R.A.(N.S.)  955,  123 
N.  W.  1109,  18  Ann.  Cas.  758,  where 
the  defendant  landowner  was  held 
not  to  be  liable  for  damage  result- 
ing from  the  spread  of  a  fire  which 
was  lighted  by  men  whom  he  had 
licensed  to  clear  his  wild  land  at 
so  much  an  acre,  the  court  ar- 
gued thus:  "The  obligations  of  the 
parties  .  .  .  are  not  free  from 
doubt,  but  defendant  had  licensed 
Crawford  and  Smith  to  clear  up  all  of 
the  wild  land  until  he  saw  fit  to  revoke 
their  license.  Under  this  license,  they 
could  begin  upon  any  part  of  the  land. 
They  could  clear  an  acre  here  and  an 
acre  there,  or  they  could  employ  a 
large  force  and  clear  it  all  in  one  sea- 
son. Until  defendant  revoked  their 
license,  they  had  such  charge  and  con- 
trol of  the  land  as  were  necessary  to 
enable  them  to  clear  it  all  if  they  saw 
fit." 

« In  Flynn  v.  Toronto  Industrial  Ex- 
hibition Asso.  (1905)  9  Ont.  L.  Rep. 
582,  where  the  defendant  was  held  to 
be  liable  for  an  injury  caused  to  a 
child  through  the  breaking  of  the  cen- 
ter post  of  a  merry-go-round  operated 
by  a  person  whom  the  court  held  to  be 
a  licensee,  and  not  a  lessee,  the  ratio 
decidendi  was  that,  having  regard  to 
the  extent  of  the  rights  which,  under 
the  license  contract,  were  reserved  to 
the  defendant,  it  "assumed  the  duty 
to  the  public  of  seeing  that,  whether 
from  faulty  construction  or  negligent 
use  of  his  machine,  it  should  not  be  a 
source  of  danger  to  those  who  might 
be  admitted  to  it." 
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of  the  corporation,  so  as  to  render  it 
liable  for  an  assault  and  battery  com- 
mitted by  such  lessee  or  licensee  upon 
a  competitor  who  seeks  lawfully,  on 
his  own  premises,  to  obtain  the  pat- 
ronage of  passengers.' 

//.  Belatton  created  by  eontraets  for  the 
performanoe  of  a  apeci/lc  piece  of  work, 

f  10.  Introductory. 

In  the  present  and  following  sub- 
titles it  is  proposed  to  state  the  effect 
of  a  large  number  of  cases  in  which 
it  has  been  either  held  or  denied  that 
the  person  employed  was  an  independ- 
ent contractor. 

The  decisions  are  arranged  with 
reference  to  the  factors  which  seem 
to  furnish  the  most  suitable  basis  of 
a  classification,  viz.: 

(a)  The  footing  in  which  the  remu- 
neration of  the  person  employed  is 
fixed.  In  a  few  of  the  cases  reviewed 
the  statement  of  facts  does  not  show 
what  the  terms  of  the  contract  were  in 
this  regard.  These  have  been  placed 
under  the  categories  to  which  it  seems 
most  probable  that  they  belong. 

(b)  The  nature  of  the  contract  in 
respect  of  its  providing  for  the  per- 
formance of  a  specific  piece  of  work,* 
or  for  the  performance  of  a  specific 
description  of  work  for  a  definite  or 
indefinite  period. 

(c)  The  direct  or  circumstantial 
quality  of  the  evidence  bearing  upon 
the  question  whether  the  employee 
was  entitled  to  exercise  control  over 
the  details  of  the  stipulated  work. 

(d)  The  character  of  the  work  un- 
dertaken by  the  person  employed.  As 
the  headings  which  are  expressive  of 


this  particular  are  identical  through- 
out all  the  subtitles,  the  reader  will 
have  no  difiiculty  in  finding  all  the 
cases  which  relate  to  a  certain  de- 
scription of  work. 

The  classification  thus  indicated 
has  been  adopted  mainly  because  it  is 
believed  to  be  that  which  will  be 
found  most  serviceable  for  practical 
purposes.  But  the  author  has  also 
been  convinced  by  some  unsuccessful 
experiments  that,  in  view  of  the  great 
diversity  in  the  groupings  of  the  evi- 
dential elements  upon  which  decisions 
are.  based,  it  is  impossible  to  arrange 
them  satisfactorily  upon  any  other 
lines. 

a.  Oontractm  under  wMeh  the  aUputated 
tooric  U  to  Ite  performed  for  a  oroa»  or 
lump  •urn. 

§  17.  Independence  predicated  teUH  re- 
laMon  to  circumstantial  evidence. 

In  a  considerable  number  of  cases 
in  which  the  independence  of  the  con- 
tract was  predicated  from  evidential 
elements  belonging  to  the  category  of 
those  which  are  regarded  as  tending 
indirectly  to  establish  that  fact,  the 
courts  would  seem  to  have  proceeded 
upon  a  doctrine  of  this  purport :  The 
intention  of  the  parties  that  the  per- 
son employed  should  be  free  from 
control  in  respect  of  the  details  of  the 
stipulated  work  may  properly  be  in- 
ferred from  the  two  circumstances 
that  he  was  engaged  in  a  distinct  and 
generally  recognized  occupation  in 
business,  and  that  he  was  to  be  paid  a 
gross  or  lump  sum  for  the  stipulated 
work.* 


•Fluker  v.  Georgia  R.  &  Bkg.  Co. 
(1888)  81  Ga.  461,  2  L.R.A.  843,  12 
Am.  St.  Rep.  328,  8  S.  E.  529. 

1  (a)  IXTork     perf onkad     f ov     ndlroad 
eompanlMk 

In  Knight  v.  Fox  (1850)  5  Exch.  721, 
155  Eng.  Reprint,  316,  20  L.  J.  Exch. 
N.  S.  9,  14  Jur.  963,  a  man  who  agreed 
for  a  specified  sum  to  erect  a  railway 
bridge,  on  the  terms  that  he  was  to 
furnish  the  labor  and  his  employer 
the  materials,  was  held  to  be  an  inde- 
pendent contractor. 

In  Omaha  Bridge  &  Terminal  R.  Co. 
V.  Hargadine  (1904)  6  Neb.  (Unof.) 
418,  98  N.  W.  1071,  it  was  held  that 


the  relationship  of  master  and  servant 
was  not  predicable  between  a  railroad 
company  and  a  bridge  carpenter,  who 
had  made  with  the  contractor  in  chief 
a  construction  contract  which  did  not 
embrace  any  words  subjecting  the 
carpenter  to  the  control  of  his  imme- 
diate ftmolover.  This  ruling  was  ap- 
proved on  the  subsequent  appeal  re- 
ported in  (1906)  76  Neb.  729,  107  N. 
W.  864. 

(b)  Work  wltk  M*p«et  to  bnUdlacs. 

A  gas  fitter  who  had  taken  a  sub- 
contract under  a  person  who  had  con- 
tracted to  make  certain  alterations  in 
a  ■  building  was  treated  'as  an  inde- 
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pendent  contractor  in  Rapson  v.  Cu- 
bitt  (1842)  9  Mees  &  W.  710,  152  Eng. 
Reprint,  801,  Car.  &  M.  64,  6  Jur.  606, 
11  L.  J.  Exch,  N.  S.  271. 

In  Joseph  v.  Philip  Henrici  Co. 
(1907)  137  111.  App.  171,  a  man  who 
contracted  with  a  boiler  company  to 
brick  in  the  boilers  which  it  had  un- 
dertaken to  install  in  the  defendant's 
building,  and  to  clean  up  and  carry 
away  the  rubbish,  including  scrap 
iron,  etc.,  on  the  premises,  consisting 
of  remnants  of  the  old  plant  pulled 
down  to  make  room  for  the  new,  and 
who  was  to  receive  as  his  compensa- 
tion for  doing  the  work  under  his 
subcontract  f420  in  money,  and  all  the 
scrap  iron  the  residuum  of  the  old 
boilers,  was  held  to  be  an  independent 
contractor. 

In  Francis  v.  Johnson  (1904)  127 
Iowa,  391,  101  N.  W.  878,  17  Am.  Neg. 
Rep.  507,  a  man  hired  to  paint  a  house 
for  a  lump  sum  was  held  to  be  an  in- 
dependent contractor,  on  the  ground 
that  there  was  no  affirmative  evidence 
showing  that  the  employer  gave  direc- 
tions as  to  the  manner  in  which  the 
work  should  be  done.  It  was  declared 
that,  under  such  a  contract,  the  means 
for  doing  it  were  entirely  within  the 
control  of  the  man  hired,  and  the  re- 
sult was  all  that  the  employer  re- 
quired for  his  money. 

In  Baumeister  v.  Markham  (1897) 
101  Ky.  122,  72  Am.  St.  Rep.  397,  39 
S.  W.  844,  41  S.  W.  816,  2  Am.  Neg. 
Rep.  863,  the  independent  status  of  a 
person  whose  subcontract  with  the 
general  contractor  for  the  construc- 
tion of  a  building  was  evidenced  by 
the  latter's  acceptance  of  the  follow- 
ing written  proposition  was  assumed 
for  the  purposes  of  the  case :  "I  pro- 
pose to  do  the  following  brickwork,  in 
addition  to  storehouse  on  the  north- 
west corner  of  Seventh  and  Market 
for  Samuel  Brandeis's  estate,  in  ac- 
cordance with  plans  and  specifica- 
tions; take  down  all  brick  wall,  clean 
the  brick  to  be  used  again  in  the  new 
building,  and  move  away  the  rubbish ; 
and  will  furnish  all  new  brick  and  lay 
some  to  complete  house,  in  accord- 
ance with  plans  and  specifications,  for 
the  sum  of  |1,126." 

In  Peyton  v.  Richards  (1856)  41  La. 
Ann.  62,  a  man  who  had  made  a  special 
contract  to  put  up  the  iron  front  of  a 
building  for  a  lump  sum,  which  he 
was  to  receive  when  the  job  was  com- 


pleted, was  held  to  be  an  independent 
contractor. 

In  Deford  v.  State  (1868)  30  Md. 
179,  D.,  the  owner  of  a  city  lot,  em- 
ployed R.  to  draw  plans  and  superin- 
tend the  erection  of  a  building  there- 
on; R.  drew  a  plan  to  which  D.  as- 
sented; he  paid  R.  a  commission  on 
the  value  of  the  building,  Bw  having 
no  interest  other  than  to  have  the 
work  done  well ;  D.  paid  for  the  mate- 
rials and  the  bills  for  all  the  work- 
men upon  orders  from  R.  R.  employed 
T.,  a  master  bricklayer,  and  two  car- 
penters; T,  employed  the  journeymen 
bricklayers  and  hodcarriers.  Held 
that  R.  and  T.  occupied  the  position 
of  independent  contractors. 

In  Bacon  v.  Candler  (1914)  181 
Mich.  372,  148  N.  W.  194,  a  man  en- 
gaged to  construct  for  a  lump  sum  an 
iron  cornice  on  the  front  of  a  store 
was  held  to  be  ah  independent  con- 
tractor. 

In  Flori  v.  Dolph  (1917)  —  Mo.  — , 
192  S.  W.  949,  an  electrical  company 
had  entered  into  a  yearly  contract 
with  the  defendant  for  the  inspection 
and  supervision  of  the  elevators  in  his 
building.  During  his  absence,  the 
company  discovered  that  one  of  these 
was  not  in  working  condition,  and  di- 
rected another  company  engaged  in 
the  business  of  repairing  elevators  to 
remedy  the  defective  machine.  While 
making  the  necessary  repairs,  the 
plaintiff,  a  workman  in  the  employ  of 
the  latter  company,  was  injured 
through  the  negligence  of  a  servant  of 
the  defendant  in  operating  one  of  the 
other  elevators.  Held,  that  the  de- 
fendant was  liable  for  the  injury. 
The  court  said :  "The  whole  plan,,  in- 
cluding all  the  details  of  the  repair 
work,  was  left  to  the  skill  and  judg- 
ment of  the  contracting  corporation. 
There  was  not  a  hint  in  the  evidence 
that  any  control  as  to  the  manner  of 
doing  the  work  was  reserved  to  the  de- 
fendant or  his  representative  in  his 
absence — the  electrical  company.  A 
carte  blanche  was  given  to  the  con- 
tractor to  find  out  and  repair  the  de- 
fect in  the  running  of  the  elevator, 
and  to  that  end  a  skilled  man  (the 
plaintiflT)  and  a  helper  were  put  on  the 
job.  These  facts  show  the  plaintiff's 
employer  was  an  'independent  con- 
tractor,' within  the  definition  of  that 
status." 

A  scaffold  builder  employed  by  a 
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by  other  elements  belonging  to  the  same  sreneral.  category.     So  far  as  regards 


painter  to  construct  a  scaffold  for  the 
use  of  his  servants  was  held  to  be  an 
independent  contractor  in  Devlin  v. 
Smith  (1882)  89  N.  Y.  470.  42  Am. 
Rep.  311. 

That  an  artisan  who  makes  a  con> 
tract  to  trim  the  stone  front  of  a 
building  for  a  lump  sum  is  an  inde- 
pendent contractor  was  held  in 
Matthes  v.  Kerrigan  (1886)  21  Jones  & 
S.  (N.  Y.)  431  (plaintiff,  who  was  in- 
jured by  the  fall  of  a  scaffold  which 
had  been  hung  by  a  gang  of  painters, 
and  which  he  used  by  defendant's  per- 
mission, held  not  entitled  to  maintain 
an  action  on  the  theory  that  he  was 
a  servant  of  the  defendant). 

That  a  mere  contract  to  do  certain 
work  in  repairing  a  house,  for  a 
stipulated  price,  does  not  create  the 
relation  of  master  and  servant,  was 
held  in  Russell  v.  Buckhout  (1895)  87 
Hun,  46,  34  N.  Y.  Supp.  271. 

In  Finkelstein  v.  Balkin  (1907)  103 
N.  Y.  Supp.  99,  where  the  injury  com- 
plained of  was  caused  by  the  breaking 
of  a  handrail  on  a  scaffold  furnished 
by  the  defendant,  a  contractor,  for  the 
purpose  of  enabling  the  plaintiff  to 
whitewash  a  building,  the  plaintiff's 
testimony  that  he  and  his  partner 
were  to  have  $26  for  doing  the  job, 
whether  it  took  "one  day  or  ten,"  was 
thus  commented  upon  by  the  court: 
"There  certainly  was  no  suggestion  in 
the  foregoing  remark  of  the  defendant 
.  .  .  that  the  plaintiff  was  not  to 
engage  other  workmen,  or  to  furnish 
any  material,  or  to  supply,  if  he  chose 
to  do  so,  a  different  or  other  scaffold 
from  the  one  owned  by  the  defendant, 
upon  which  to  stand  while  doing  the 
work.  It  is  very  evident  that  the 
plaintiff  and  his  partner  had  the  com- 
plete and  absolute  control  over  the 
work  and  the  means  to  be  employed  to 
perform  it."  The  conclusion  drawn 
was  that  the  plaintiff  was  not  within 
the  purview  of  the  New  York  Labor 
Law. 

In  Phillips  V.  Roth  (1914)  160  App. 
Div.  792,  145  N.  Y.  Supp.  745,  where 
a  passer-by  was  injured  by  the  fall  of 
a  scaffold  used  by  the  servants  of 
subcontractors  for  the  work  of  in- 
stalling storm  windows,  a  verdict 
against  the  general  contractors  was 
set  aside  on  the  ground  that,  when  the 
defendants  sublet  the  work,  they  did 
not  specify  how  it  was  to  be  per- 
formed, or  reserve  to  themselves  the 


right  to  interfere  in  any  way  with  its 
prosecution. 

In  Cash  v.  Casey-Hedges  Co.  (1917) 
139  Tenn.  179,  201  S.  W.  347,  a  man 
who  undertook  to  erect  a  boiler  and 
smokestacks  was  held  to  be  an  inde- 
pendent contractor,  there  being  no 
evidence  that  the  employer  controlled 
the  method  of  performing  the  work. 

In  Southwestern  Teleg.  &  Teleph. 
Co.  v.  Paris  (1905)  89  Tex.  Civ.  App. 
424,  87  S.  W.  724,  the  following  con- 
tract was  held  to  make  the  signer  an 
independent  contractor:  "I  agree  to 
paper  all  walls  and  ceilings  with  pa- 
per to  cost  26  cents  a  bolt,  paint  all 
woodwork  one  coat,  except  the  stair- 
way, windows,  and  new  work  is  to 
have  two  coats  of  paint.  I  also  agree 
to  use  a  green  ingr&in  with  a  blend- 
ing border  to  match  a  light  moir6  ceil- 
ing. Work  is  to  be  completed  and  ac- 
cepted by  W.  P.  McDuflBe  before  paid 
for.    Total  cost  to  be  $140." 

For  a  case  in  which  a  man  em- 
ployed to  build  a  coal  conveyer  ac- 
cording to  plans  and  prints  furnished 
to  him  was  assumed  to  be  an  inde- 
pendent contractor,  see  Richards  v. 
Consolidated  Lighting  Co.  (1916)  90 
Vt.  552,  99  Atl.  241  ("methods,  means, 
and  details  were  in  the  hands"  of  the 
person  employed). 

A  man  who  had  contracted  to  do  the 
plasterwork  for  a  person  who  had  tak- 
en a  contract  to  execute  certain  al- 
terations in  a  building  was  held  to  be 
an  independent  contractor  in  M'Lean 
V.  Russell  (1850)  12  Sc.  Sess.  Cas. 
2d  series,  887,  22  Scot.  Jur.  394. 

In  Eastern  Townships  Bank  v.  De 
Kerangat  (1907)  Rap.  Jud.  Quebec  17 
B.  R.  232,  the  plaintiff's  husband  was 
killed  by  a  stone  which  fell  from  the 
cornice  of  a  building  which  was  being 
demolished  by  one  Dagenais,  with 
whom  the  defendant  bank  had  con- 
tracted for  the  performance  of  the 
work.  The  bank  relied  upon  the  pleas 
that  it  was  not  the  proprietor  of  the 
building;  that  it  had  sold  the  building 
to  Dagenais,  by  formal  contract;  that 
Dagenais  had  carried  out  the  demoli- 
tion as  proprietor  of  the  walls  and 
other  parts  of  the  structure;  that  he 
had  accordingly  acted  on  his  own  ac- 
count and  without  any  control  on  the 
part  of  the  bank;  and  that  the  bank 
could  not  be  responsible  for  his  neg- 
ligence. The  question  upon  which  the 
right  of  recovery  was  regarded  by 
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cases  of  this  type,  it  is  manifestly  impossiUe  to  determine  yritb  certainty 


Bosse,  J.,  as  depending,  was  whether 
the  contract  between  the  bank  and 
Dagrenais  was  one  of  agency,  or  one 
for  the  hire  of  work.  In  his  opinion 
the  contract  was  one  of  the  latter  de- 
scription, and,  according  to  the  weight 
of  authority  in  French  jurisprudence, 
the  nonliability  of  the  hirer  for  the 
acts  of  the  undertaker  (entrepreneur) 
was  an  incident  of  such  a  contract. 
The  right  of  recovery  was  also  denied 
by  Cross,  J.,  but  his  argument  pro- 
ceeded on  a  somewhat  different  line. 
With  respect  to  the  allegation  of  the 
plaintiff  that  the  deed  of  sale  of  the 
building  of  Dagenais  was  a  simulation 
or  disguise,  the  real  agreement  being, 
instead  of  a  sale,  a  hiring  to  demolish 
under  the  direction  of  the  appellant's 
architects,  he  expressed  the  opinion, 
if  the  contract  was  a  hiring  or  lease 
by  Dagenais  of  his  work  to  the  bank, 
it  was  the  bank,  and  not  Dagenais,  for 
whom  the  demolition  was  being  effect- 
ed, and  his  negligence  would  be  the 
bank's  negligence.  He  agreed  with 
Bosse,  J.,  that  the  allegation  as  to 
simulation  was  not  established,  but 
took  the  ground  that  this  point  was 
not  decisive,  because,  "when  it  is  a 
question  of  attributing  responsibility 
for  damage  caused  by  negligence  in 
demolition,  it  is  still  necessary  to  de- 
cide whether  the  operation  of  demoli- 
tion is  an  operation  by  the  seller  of 
the  materials,  on  the  one  hand,  or  an 
operation  by  the  contractor  for  demo- 
lition, on  the  other;  because  it  is  not 
the  ownership  of  the  thing  handled 
which  furnishes  the  test  of  responsi- 
bility in  such  a  case,  but  the  control 
and  disposal  of  the  thing."  The 
learned  judge  then  proceeded  as  fol- 
lows: "Was  there  not  a  third  posi- 
tion in  which  the  appellant  could  be 
found,  and  be  still  free  of  responsibil- 
ity, namely,  the  position  of  owner  of 
the  building,  the  materials  of  which 
it  had  sold  to  Dagenais,  and,  at  the 
same  time,  of  a  party  to  a  contract 
with  Dagenais,  whereby,  for  a  fixed 
sum  of  money,  the  latter  was  to -de- 
molish and  was  given  possession  of 
the  structure  for  the  purpose  of  the 
demolition?  This,  it  will  be  seen,  is 
but  another  way  of  saying.  Was 
Dagenais  an  agent  (pr£pos£)  of  the 
appellant,  doing  its  work,  or  was  he 
what,  in  English  law,  is  called  an  'in- 
dependent contractor*?  The  appel- 
lant is  a  banking  corporation,  having 
its  head  ofitce  at  Sherbrooke.    Instead 


of  having  men  to  demolish  this  build- 
ing, it  turned  the  undertaking  over  to 
Dagenais  for  a  fixed  sum,  and  gave 
him  possession  of  the  place  to  do  the 
work.  There  was  nothing  unlawful  in 
its  having  made  this  agreement.  The 
demolition  was,  therefore,  Dagenais's 
work,  and  not  its  work,  even  if,  as  I 
am  now  supposing,  it  has  continued  to 
be  owner  of  the  building  until  it  was 
taken  apart."  A  judgment  for  the  de- 
fendant bank  was  reversed. 

(o)  Conatmettoa   Mkd  repair  of  Mch- 

In  Lancaster  v.  Greaves  (1829)  9 
Barn.  &  C.  628,  109  Eng.  Reprint,  233, 
7  L.  J.  Mag.  Cas.  116,  a  man  who  had 
contracted  to  build  a  road  for  a  speci- 
fied price,  within  a  certified  time,  was 
held  not  to  be  a  servant,  and  conse- 
quently to  be  outside  the  purview  of 
the  English  Master  and  Servant  Act, 
4  Geo.  IV.  chap.  84,  §  3. 

A  person  who  undertakes,  for  a 
specific  sum,  to  burn  the  brush  on  a 
highway,  and  grade  it,  is  an  independ- 
ent contractor.  Shute  v.  Princeton 
Twp.  (1894)  58  Minn.  337,  59  N.  W. 
1050. 

A  person  who  agrees,  for  a  lump 
sum,  to  provide  the  materials  and 
construct  a  sidewalk  in  front  of  the 
premises  of  ail  employer,  is  an  inde- 
pendent contractor.  Independence  v. 
Slack  (1895)  134  Mo.  66,  84  S.  W. 
1094. 

In  Schweickhardt  ▼.  St.  Louis 
(1876)  2  Mo.  App.  671.  Brown  & 
Schneider  contracted  with  Allen  to 
put  down  the  flagging  in  front  of  his 
house,  and  afterwards  made  a  subcon- 
tract with  one  Lynch  to  perform  the 
work,  on  the  terms  they  were  to  fur- 
nish him  with  the  rough  stone  re- 
quired, and  that  he  was  to  cut,  dress, 
and  haul  it,  and  for  a  specified  price. 
Held,  that  Lynch  was  an  independent 
contractor. 
(d)  Ituyimg  of  wator  plpoi. 

A.,  having  obtained  a  license  from 
the  borough  authorities  to  lay  a  wa- 
ter pipe  in  a  street,  contracted  with 
B.,  for  a  specified  sum,  to 'dig  a  ditch 
in  the  borough  street,  and  lay  the 
pipe,  A.  to  furnish  the  pipe  and  box- 
ing, but  to  have  no  further  connection 
with  the  work.  In  an  action  against 
A.  to  recover  damages  for  an  injury 
caused  by  B's  negligence  in  leaving 
the  ditch  unprotected,  it  was  held 
that  B.  was  an  independent  contrac- 
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whether  these  additional  elements  were  viewed  by  the  courts  in  question  as  bein^r 


tor.     Smith  t.  Simmons    (1883)    103 
Pa.  82,  49  Am.  Rep.  US. 

In  Kelly  v.  New  York  (1906)  106 
App.  Div.  576,  94  N.  Y.  Supp.  872, 
where  the  defendant,  after  having 
made  a  contract  with  the  plaintiff  to 
dig  a  ditch  and  place  therein  water 
mains  and  a  sewer  running  to  a  pump- 
ing station,  entered  into  a  contract 
with  another  person  by  which  it  was 
provided  that  the  contractor  should, 
for  a  specified  sum  of  money,  and  ac- 
cording to  specifications  prepared  in 
advance,  make  the  necessary  excava- 
tion for  the  foundation  of  the  pump- 
ing station,  and  construct  the  neces- 
sary connections  with  the  plaintiff's 
work,  which,  under  provision  of  the 
two  contracts,  was  to  be  finished  first. 
Held,  that  the  defendant  was  not  li- 
able for  damage  caused  by  surface 
water  which  accumulated  in  the  exca- 
vation, before  it  was  connected  with 
the  trench,  and  flowed  thence  into  the 
trench.  The  court  declared  that 
there  was  no  negligence  in  letting  the 
second  contract,  and  that  the  accumu- 
lation of  water  was  either  a  necessary 
consequence  of  the  work  of  excava- 
tion, or  a  result  of  the  negligence  of 
an  independent  contractor,  for  neither 
of  which  was  the  city  liable. 

(•)  Conatmotiom  of  sewers  maA  dvaims. 

In  Salmon  v.  Kansas  City  (1912) 
241  Mo.  14,  89  L.R.A.(N.S.)  828,  145 
S.  W.  16,  a  contract  for  the  construc- 
tion of  a  sewer,  in  consideration  of  a 
lump  sum,  was  assumed  to  be  prima 
facie  an  independent  one. 

In  Feachey  v.  Rowland  (1863)  13 
C.  B.  182,  188  Eng.  Reprint,  1167,  17 
Jur.  764,  22  L.  J.  C.  P.  N.  S.  81,  a  man 
employed  for  a  sum  of  money  to  fill  in 
a  drain  across  a  highway  was  as- 
sumed, for  the  purpose  of  the  case,  to 
be  an  independent  contractor. 

(f)  Tr«asportatiom  work. 

In  See  v.  Leidecker  (1913)  162  Ky. 
724,  154  S.  W.  10,  a  farmer  who  had 
agreed  to  haul  a  boiler  from  a  railway 
station  for  a  specific  sum  was  held  to 
be  an  independent  contractor. 

In  Taute*  v.  J.  I.  Case  Threshing 
Mach.  Co.  (1913)  25  N.  D.  102,  141  N. 
W.  134,  4  N.  C.  C.  A.  366,  a  person  who 
entered  into  the  following  contract 
was  held  to  be  an  independent  eon- 
tractor:  "I  agree  to  haul  or  run  the 
Frank  Tudall  rig,  tender  and  engine 
[which]  is  12  miles  north  of  Tolley, 
and  separator   [which]    is  17  miles 


north  of  Tolley,  North  Dakota.  I 
agree  to  furnish  all  help,  fuel,  and 
water  to  bring  the  same  to  Tolley, 
North  Dakota.  The  J.  I.  Case  T.  M. 
Co.  agree  to  pay  said  R.  L.  Kerr  [the 
signer  of  the  instrument]  the  sum  of 
iSO;  said  rig  to  be  hauled  or  brought 
to  Tolley  .  .  .  on  or  before  October 
20,  1910.  The  said  twenty-two  horse- 
power .  .  .  engine  is  supposed  to 
be  in  good  running  order,  and  if  any 
repairs  are  needed  will  be  furnished 
by  J.  I.  Case  Company." 

A  man  who  undertook  to  move  an 
engine  for  a  lump  sum  was  conceded 
to  be  an  independent  contractor  in 
McNally  v.  Diamond  Mills  Pt^er  Co. 
(1918)  223  N.  Y.  83,  119  N.  E.  242. 

In  Texarkana  Teleph.  Co.  v.  Burge 
(1917)  —  Tex.  Civ.  App.  — ,  192  S.  W. 
807,  the  owner  of  a  motor  launch  was 
held  not  to  be  liable  for  injuries  re- 
ceived by  a  person  whose  buggy  had 
collided  with  the  guy  wire  of  a  tele- 
phone company's  pole,  which  the  serv- 
ant of  a  man  engaged  to  transport  the 
launch  on  a  wagon  for  a  lump  sum 
had  slackened,  and  left  hanging  over 
a  highway. 
(()  Irftadlac  Mid  naloadlns  of  ships. 

In  Linton  v.  Smith  (1857)  8  Gray 
(Mass.)  147,  a  man  who  had  under- 
taken a  job  of  stevedoring  for  a  gross 
sum  was  held  to  be  an  independent 
contractor. 

In  Murray  v.  Currie  (1870)  L.  R. 
6  C.  P.  (Eng.)  26,  40  L.  J.  C.  P.  N. 
S.  26,  23  L.  T.  N.  S.  657,  19  Week. 
Rep.  104,  where  it  is  not  stated 
whether  the  stevedore  was  to  be  paid 
by  a  gross  sum,  or  by  the  piece,  the  fol- 
lowing remarks  were  made  by  Bovill, 
Ch.  J. :  "Kennedy,  the  stevedore,  under- 
took to  execute  the  work  of  unloading 
the  Sutherland,  and  for  that  purpose  a 
steam  winch  belonging  to  the  ship 
was  placed  at  his  disposal.  The  work 
of  unloading  was  done  by  Kennedy 
under  a  special  contract.  He  was  act- 
ing on  his  own  behalf,  and  did  not,  in 
any.  sense,  stand  in  the  relation  of 
servant  to  the  defendant.  He  had  en- 
tire control  over  the  work,  and  em- 
ployed such  persons  as  he  thought 
proper  to  act  under  him."  The  lan- 
guage of  Willes,  J.,  is  to  the  same  ef- 
fect: "I  am  of  the  same  opinion.  It 
is  to  be  observed  that  this  is  not  a 
question  of  arising  between  shipown- 
er and  charterer.  The  employment  of 
stevedores  has  grown  out  of  the  duty 
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merely  corroborative  of  a  conclusion 
which  would  have  been  reached  if 
they  had  not  been  present,  or  as  pos- 
sessing a  differentiating  probative  sig- 


nificance, in  such  a  sense  that  the  inde- 
pendence of  the  contract  would  not  have 
been  predicated  if  they  had  been  ab- 
sent.* 


of  the  owner  to  load  and  unload  the 
ship.  This  duty  used  formerly  to  be 
executed  by  the  crew;  but,  in  dealing 
with  large  cargoes,  the  exigencies  of 
modern  commerce  have  created  a  ne- 
cessity for  the  employment  of  persons 
skilled  in  the  particular  work  of 
stowing  cargo.  The  stevedores,  how- 
ever, are  not  the  servants  of  the  own- 
er of  the  ship;  but  they  are  persons 
having  a  special  employment,  with  en- 
tire control  over  the  men  employed  in 
the  work  of  loading  and  unloading. 
They  are  altogether  independent  of 
the  master  or  owner.  In  one  sense, 
indeed,  they  may  be  said  to  be  agents 
of  the  owner ;  but  they  are  not  in  any 
sense  his  servants.  They  are  not  put 
in  his  place  to  do  an  act  which  he  in- 
tended to  do  for  himself." 

In  Pingree  v.  Leyland  (1888)  186 
Mass.  398,  another  case  in  which  the 
method  of  payment  is  not  shown  by 
the  report,  the  ground  upon  which 
the  plaintiff's  right  to  hold  the  de- 
fendant liable,  as  his  master,  for  an 
injury  received  while  he  was  working 
under  one  Turner,  a  stevedore,  was 
that  "there  was  nothing  to  show  that 
Turner  was  acting  otherwise  in  dis- 
charging the  cargo  [from  the  defend- 
ant's ship]  than  in  the  ordinary  rela- 
tion of  a  stevedore  to  the  owner, 
which  is  not  that  of  a  servant,  but  of 
an  independent  contractor,  not  under 
the  immediate  supervision  and  con- 
trol of  an  employer." 

In  Woodward  v.  Peto  (1862)  8  Fost. 
&  F.  (Eng.)  389,  where  the  method  of 
payment  is  not  stated,  a  ship  was  be- 
ing discharged  of  a  cargo  of  sulphur, 
which  was  received  into  the  lighters 
of  the  plaintiff  through  a  "shoot" 
which  was  erected  by  the  men  who 
actually  did  the  work.  The  defend- 
ants were  paid  by  the  merchant  for 
discharging  his  ship ;  and  the  case  fori 
the  plaintiff  was,  that  it  was  to  be  in-j 
f erred  from  this  fact  that  the  men 
who  did  the  work  and  erected  the 
"shoot"  were  in  the  employ  of  the  de- 
fendant'^; but  Martin,  B.,  held  that 
this  was  not  a  legitimate  inference, 
whether  of  law  or  of  fact;  and  that 
the  above  fact  was  not  sufficient  evi- 
dence to  support  it,  for  the  work 
might  have  been  done  by  men  under 
some   subcontract.     Upon   its   being 


shown  by  the  evidence  of  the  steve- 
dore, who  was  called  as  a  witness,  that 
the  work  had  actually  been  done  on 
that  footing,  a  nonsuit  was  directed. 

00  Raicimc  nimkea  Teasels. 

In  The  Snark,  L.  R.  [1900;  C.  A.] 
Prob.  (Eng.)  105,  16  Times  L.  R.  160, 
69  L.  J.  Prob.  N.  S.  41,  82  L.  T.  N.  S. 
42,  9  Asp.  Mar.  L.  Cas.  50,  affirming 
L.  R.  [1899]  Prob.  74,  68  L.  J.  Prob, 
N.  S.  22,  47  Week.  Rep.  398,  80  L.  T. 
N.  S.  25,  15  Times  L.  R.  170,  8  Asp. 
Mar.  L.  Cas.  483,  an  "underwaterman" 
was  assumed  to  be  an  independent 
contractor. 
(t)  DriTtac  catfle. 

In  a  case  where  the  righ^  of  action 
for  damages  was  involved,  a  licensed 
drover  was  held  to  be  a  person  carry- 
ing on  a  distinct  employment,  and 
therefore,  prima  facie,  an  independ- 
ent contractor,  for  whose  negligence 
the  owner  of  the  cattle  intrusted  to 
him  was  not  responsible.  Milligan  v. 
Wedge  (1840)  12  Ad.  &  El.  737,  113 
Eng.  Reprint,  993,  4  Perry  &  D.  714, 
10  L.  J.  Q.  B.  N.  S.  19.  The  precedent 
relied  on  was  Quarman  v.  Burnett 
(1840)  6  Mees.  &  W.  499,  161  Eng.  Re- 
print, 609,  9  L.  J.  Exch.  N.  S.  308,  4 
Jur.  969,  a  case  in  which  the  general 
rule  as  to  the  nonliability  of  an  em- 
ployer in  respect  to  the  negligence  of 
an  independent  contractor  was  af- 
finned.  Nor  is  there  anything  in  the 
language  of  the  judges  that  can  be 
regarded  as  showing  that  the  fact  of 
the  drover's  being  licensed  was 
deemed  to  be  a  differentiating  factor 
with  respect  to  the  question  of  his 
status  as  an  independent  contractor. 
For  this  reason  it  seems  to  be  doubt- 
ful, to  say  the  least,  whether  Bail- 
hache,  J.,  was  warranted  in  citing  the 
decision  as  a  precedent  for  the  doc- 
trine laid  down  by  him  in  the  nisi  pri- 
us  case,  Tumbull  v.  Wieland  (1917) 
38  Times  L.  R.  (Eng.)  148,  that  a 
drover  employed  in  a  place  where  no 
license  is  required  is  in  fact  the  serv- 
ant of  the  employer. 

*(•)  Work     performed     for     r*llread 
oompmnle*. 

In  Brunswick  Grocery  Co.  v.  Bruns- 
wick &  W.  R.  Co.  (1898)  106  Ga.  270, 
71  Am.  St.  Rep.  249,  32  S.  E.  92,  a  man 
who  undertook  for  a  lump  sum  to  re-. 
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pair  a  wharf  belonging;  to  a  railroad 
company,  and  who  employed,  paid,  and 
superintended  hia  own  workmen,  and 
furnished  his  own  machinery,  was 
held  to  be  an  independent  contractor. 
The  court  observed  that  "the  em- 
ployees did  not  retain  the  right  to 
control  the  time  and  manner  of  exe- 
cuting the  work,  or  to  interfere  and 
assume  control,  so  as  to  create  a  rela- 
tion of  master  and  servant." 

In  Leavitt  V.  Bangor  &  A.  R.  Co. 
(1897)  89  Me.  509,  86  L.R.A.  882,  36 
Atl.  998,  1  Am.  Neg.  Rep.  605,  a  man 
who  agreed  to  saw  certain  wood  into 
the  proper  lengths  for  fuel,  and  to 
provide  at  his  own  expense  all  neces- 
sary power,  tools,  appliances,  and  la- 
bor therefor,  for  the  sum  of  45  cents 
per  cord,  was  held  to  be  an  independ- 
ent contractor. 
(b)  Work  with  r««pe«t  to  Itnlldlncs. 

In  Simmons  v.  Faulds  (1901;  C..A.) 
17  Times  L.  R.  (Eng.)  852,  65  J.  P. 
371,  the  evidence  showed  that  the 
claimant  submitted  to  the  respondent 
a  tender  for  a  job  of  bricklaying,  giv- 
ing an  estimate  of  £160;  that  he,  was  to 
be  paid,  as  the  work  progressed,  a  cer- 
tain percentage  of  that  amount;  and 
that  he  was  not  to  supply  any  material, 
his  tender  being  for  labor  and  tools. 
Held,  that  he  was  an  independent  con- 
tractor, and  not  a  "workman"  within 
the  purview  of  the  Workmen's  Com- 
pensation Act. 

In  Barnes  v.  Evans  [1914]  W.  C. 
Rep.  (Eng.)  109,  7  B.  W.  'C.  C.  24,  it 
was  held  by  the  English  court  of  ap- 
peal that  a  man  who  undertook  for  a 
specified  sum  to  perform  the  slating 
work  in  a  building  under  construc- 
tion, and  to  provide  all  the  labor 
therefor,  was  an  independent  con- 
tractor, and  therefore  outside  the 
scope  of  the  Workmen's  Compensation 
Act. 

In  Morning  v.  Cramp  &  Co.  (1909) 
170  Fed.  364,  where  the  plaintiff,  when 
alighting  from  a  street  car,  came  into 
collision  with  a  girder  deposited  in 
the  street  in  front  of  a  house  which 
the  defendant  had  undertaken  to 
build,  the  contract  between  the  de- 
fendant and  the  tort-feasor  provided 
that  the  latter  was  to  unload  all  the 
required  structural  steel  work  from 
the  railroad  cars,  and  haul  and  put  it 
in  place  in  accordance  with  the  re- 
quirements of  the  defendant's  con- 
tract; and  that  he  should  be  respon- 
sible for  any  damages  done  to  persons 


or  property  during  the  performance  of 
the  contract.  Held,  that  he  was  an 
independent  contractor  whose  negli- 
gence in  respect  of  placing  the  girder 
was  not  imputable  to  the  defendant. 

In  International  Agri.  Corp.  y. 
Slappey  (1919;  C.  C.  A.)  261  Fed.  279, 
it  was  conceded,  for  the  purposes  of 
the  case,  that  a  man  who  had  under- 
taken to  paint  the  defendant's  plant, 
and  furnish  "all  tools  and  tackle  nec- 
essary for  the  completion  of  the 
work,"  was  an  independent  contrac- 
tor. 

In  Grizzel  v.  Good  Fellow  Grotto 
Grill  A  Oyster  House  (1920)  —  CaL 
App.  — ,  191  Pac.  701,  where  the  plain- 
tiff, while  engaged  in  constructing  a 
skylight  in  the  defendant's  building, 
was  injured  by  the  collapse  of  a  ceil- 
ing, the  right  of  action  was  denied  on 
the  ground  that  A.,  the  plaintiff's  im- 
mediate employer,  had  undertaken  to 
pei^orm  the  work  in  question  for  a 
lump  sum,  and  to  furnish  all  mate- 
rials and  labor,  and  was  therefore  an 
independent  contractor.  The  court 
observed  that  the  only  evidence  to 
support  plaintiff's  contention  as  to 
the  claimed  ostensible  agency  of  A. 
was  the  circumstance  that  plaintiff 
saw  a  card  posted  in  defendant's 
place  of  business,  by  the  contents  of 
which  it  was  made  to  appear  that  the 
work  was  being  done  by  day  labor, 
and  that  the  owner's  name  was  "Good 
Fellows'  Grotto."  In  the  blank  space 
on  this  card,  after  the  words,  "Con- 
tractor's name,"  appeared  the  words: 
"None.  Day  work."  But  the  court 
said  that  "this  card,  as  shown  by  the 
record,  .  .  .  was  the  usual  and  or- 
dinary "permit,'  which  had  been  ob- 
tained by  Aaron  from  the  city  author- 
ities of  the  city  of  Los  Angeles  to  per- 
form the  work.  It  appears  that  the 
defendant  corporation,  or  any  of  its 
officers,  or  anyone  acting  for  it,  knew 
nothing  about  this  card." 

A  person  with  whom  a  contract  is 
made  for  the  erection  of  an  entire 
building  according  to  specifications, 
for  a  stated  price,  and  with  materials 
furnished  by  himself,  is  an  independ- 
ent contractor.  Scammon  v,  Chicago 
(1861)  25  IlL  424,  79  Am.  Dec.  884.^ 
The  court  said :  "Were  those  contrac- ' 
tors  the  servants  of  the  owners? 
That  they  lire  not  seems  to  us  appar- 
ent. They  were  not  bound  to  perform 
the  labor  under  the  direction  of  the 
owners,  or  their  agents,  but  under 
their  contract.     It  was  not  to  them 
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that  the  contractors  looked  for  direc- 
tions, but  to  the  agreement.  They 
were  bound  to  furnish  the  materials 
and  labor,  and  complete  the  building 
within  a  given  time,  and  the  owners 
had  no  right  to  control  the  selection 
of  the  materials  or  direct  when  the 
work  should  be  performed,  but  only 
to  look  to  their  contract  for  its  per- 
formance in  pursuance  to  its  terms, 
conditions,  and  specifications." 

In  Rosenbaum  Bros.  v.  Devine 
(1915)  271  IIL  354,  111  N.  E.  97,  re- 
versing (1915)  192  111.  App.  30,  the 
contract  in  question  was  embodied  in 
the  following  letter  from  the  defend- 
ant to  the  Seckner  Company:  "We 
hereby  accept  your  proposition  of  this 
date  to  build  one  concrete  tank  4(X  by 
50  feet  at  our  plant  at  Eighty-seventh 
street  and  Stewart  avenue,  at  a  sum  not 
to  exceed  $4,028,  which  includes  your 
commission  of  6  per  cent.  We  are  to 
pay  all  bills,  and  vouchers  must  be 
presented  to  us  for  all  material  and 
labor.  It  is  also  understood  that,  if 
there  is  any  saving  in  the  cost  of  ma- 
terial as  shown  by  your  estimates, 
such  saving  accrues  to  us.  The  work 
is  to  be  superintended  by  your  Mr.  C. 
M.  Seckner,  who  will  watch  the  work 
daily  until  completed.  It  is  under- 
stood that  the  above  figures  are  on  a 
basis  of  a  40-foot  tank,  and,  if  it  is 
found  practical  to  erect  a  42-foot  tank, 
the  above  estimate  will  be  increased 
5  per  cent."  In  an  action  brought  to 
recover  for  the  death  of  a  servant  of 
the  Seckner  Company,  caused  by  the 
collapse  of  the  roof  of  the  tank,  an  in- 
struction to  the  effect  that  the  "Seck- 
ner Company  was  not  an  independent 
contractor,  but  was  merely  defend- 
ant's agent  in  what  it  (the  Seckner 
Company)  did,  or  omitted  to  do,  in  and 
about  providing  the  materials  used  in 
the  construction  of  the  tank  and  roof," 
was  held  erroneous.  The  court  said: 
"The  plaintiff  in  error  agreed  only  to 
pay  for  the  material  and  labor  upon 
bills  and  vouchers  presented  to  it.  •  It 
was  under  no  more  obligation,  and 
had  no  more  right,  to  buy  and  pro- 
vide the  material,  than  it  had  to  hire 
the  labor,  and  if  by  the  contract  the 
Seckmer  Company  was  not  required  to 
provide  the  labor  or  material,  plain- 
tiff in  error  contracted  for  nothing 
but  the  personal  superintendence  of 
C.  M.  Seckner.  ...  It  [the  Seck- 
ner Company]  was  not  even  obliged  to 
consult  the  plaintiff  in  error  in  regard 
to  whom  it  should  employ,  from  whom 
19  A.L.R.— 77. 


it  should  purchase  the  material,  the 
Idnd  of  material  it  should  purchase, 
or  the  prices  it  should  pay.  .  .  . 
The  eayment  for  the  material  by  the 
plaintiff  in  error  was  meroly  a  method 
of  paying  the  contract  price.  It  would 
be  unreasonable  to  hold  that  by  this 
contract  the  plaintiff  in  error  intend- 
ed to  reserve  to  itself  the  control  of 
the  material  which  should  go  into  the 
tank.  The  Seckner  Company  was  en- 
gaged in  reinforced  concrete  construe-, 
tion.  It  would  be  presumed  that 
through  its  officers  and  agents  it  knew 
what  would  be  required  in  the  per- 
formance of  the  contract  with  plain- 
tiff in  error.  Plaintiff  in  error  was 
engaged  in  the  grain  business.  There 
is  no  presumption  that  anybody  con- 
nected with  it  knew  anything  about 
concrete  construction,  or  what  mate- 
rial would  be  necessary  or  desirable  to 
be  used  in  the  performance  of  the 
contract.  There  was  no  reason  why 
it  should  desire  to  provide  or  purchase 
the  material  itself,  and  by  a  reason- 
able construction  of  this  contract  it 
did  not  do  so." 

In  Donohue  v.  George  W.  Stiles 
Constr.  Co.  (1919)  214  HI.  App.  82,  the 
injury  compjained  of  was  caused  by 
the  negligence  of  a  workman  in  the 
employ  of  H.,  who  had  taken  a  sub- 
contract from  B.,  a  subcontractor  un- 
der the  defendant  company,  which  had 
taken  a  contract  from  the  United 
States  government  to  make  certain 
repairs  on  a>postoffice  building.  In 
this  contract  there  were  provisions  to 
the  effect  that  no  subcontractor  or 
other  person  furnishing  material  or 
labor  to  the  contractor  would  be 
recognized ;  that  the  contractor  would 
be  responsible  for  all  damages  to  per- 
sons or  property  which  might  occur  in 
connection  with  or  incident  to  the 
transaction  of  the  work;  that  he 
should  furnish  all  labor,  materials, 
tools,  scaffolding,  and  drop  cloths  nec- 
essary for  the  proper  execution  and 
inspection  of  the  work,  and  keep  a 
competent  foreman  or  superintendent 
on  the  ground  at  all  times  during  the 
progress  of  the  work,  to  receive  in- 
structions, and  with  authority  to  act 
for  the  contractor.  The  government 
reserved  certain  rights  to  make 
changes  in  the  work,  to  require  the 
contractor  to  discontinue  services  of 
any  unskilful  or  objectionable  work- 
men, and  suspend  any  portion  of  the 
work  when  inconvenient  to  carry  it  on. 
Held,  that  these  provisions  did  not  op- 
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erate  so  as  to  create  the  relationship 
of  master  and  servant  between  the 
company  and  H. 

In  Leet  v.  Block  (1914)  182  Ind.  271, 
—  A.L.R.  — ,  106  N,  E.  378,  the  fact 
that  the  employer  of  the  plaintiff's 
decedent  was  an  independent  con- 
tractor was  assumed  to  be  a  proper 
inference  from  special  findings  to  the 
effect  that  he  had  made  with  a  com- 
pany a  contract  for  the  cleaning  of 
certain  parts  of  its  building,  under 
which  he  was  to  furnish  his  own  labor 
and  material  and  do  the  work  for  a 
lump  sum  of  money. 

In  Wilbur  v.  White  (1903)  98  Me. 
191,  56  Atl.  657,  15  Am.  Neg.  Rep.  311, 
a  man  who  undertook  to  move  a  house 
for  a  lump  sum,  and  furnish  all  need- 
ed materials  and  labor,  was  held  to 
be  an  independent  contractor. 

In  Bacon  v.  Candler  (1914)  181 
Mich.  372, 148  N.  W.  194,  a  person  who 
contracted,  for  a  fixed  price,  to  con- 
struct a  cornice  for  the  defendant  to 
plans  and  specifications,  and  to  fur- 
nish the  necessary  materials  and  la- 
bor for  the  work,  was  held  to  be  an 
independent  contractor,  there  being  no 
evidence  to  show  that  the  contractee 
reserved  a  right  to  control  in  any 
manner  the  execution  of  the  work. 

In  Press  v.  Penny  (1908)  134  Mo. 
App.  121,  114  S.  W.  74,  the  contract 
under  which  a  painting  company  was 
engaged  to  take  down  a  sign  on  the 
building  of  which  the  defendant  was 
tenant  Was  one  which  "entitled  it  to 
select  its  own  time,  and  its  own  tools, 
and  its  own  servants,  without  consult- 
ing the  defendants.  Held,  that  the 
company  was  an  independent  contrac- 
tor. That  this  was  the  status  of  the 
company  was  assumed  by  the  supreme 
court  for  the  purposes  of  its  affirming 
judgment.  See  (1912)  242  Mo.  98,  18 
A.L.R.  794,  145  S.  W.  458,  where  the 
discussion  was  devoted  mainly  to  the 
question  whether  the  stipulated  work 
was  inherently  dangerous. 

The  syllabus  of  the  court  in  Barrett 
V.  Se4den-Breck  Constr.  Co.  (1919)  103 
Neb.  850,  174  N.  W.  866,  is  as  follows: 
"One  who  takes  contracts  for  cleaning 
and  pointing  the  walls  of  brick  build- 
ings, agreeing  to  furnish  his  own 
tools,  scaffolding,  and  material,  to  em- 
ploy his  own  help,  keep  his  own  time, 
to  furnish  workmen's  compensation 
insurance  for  the  workers  whom  he 
employs,  who  is  under  no  obligation 
to  do  the  work  in  person,  who  is  paid, 
on  weekly  estimates,  50  per  cent  of 


the  value  of  the  work  done,  the  bal- 
ance being  reserved  until  the  comple- 
tion or  acceptance  of  the  work,  is  an 
independent  contractor,  and  not  an 
employee  under  the  Workmen's  Con*- 
pensation  Act."  A  fact  shown  by  the 
evidence,  but  not  mentioned  in  the 
above  statement,  was  that,  if  the  work 
was  not  done  according  to  the  specifi- 
cations, the  employer's  superintendent 
would  call  the  contractor's  attention 
to  it,  and  he  would  take  the  matter  up 
with  B.,  and  see  that  the  work  was 
performed  according  to  the  contract. 

In  Engel  v.  Eureka  Club  (1893)  137 
N.  Y.  100^  33  Am.  St.  Rep.  692,  32  N. 
E.  1052,  reversing  (1892)  45  N.  Y.  S. 
R.  940,  18  N.  Y.  Supp.  945,  a  person 
who  had  agreed  to  make  certain  al- 
terations in  a  building  for  a  fixed  sum, 
and  to  furnish  the  necessary  materials 
for  the  work,  was  assumed,  for  the 
purposes  of  the  case,  to  be  an  inde- 
pendent contractor.    • 

In  LiTTS  V.  RiSLEY  Lumber  Co.  (re- 
ported herewith)  ante,  1147,  reversing 
(1918)  184  App.  Div.  919,  170  N.  Y, 
Supp.  1093,  the  grounds  upon  which 
s  man  who  had  undertaken  to  paint 
three  smokestacks  for  $50  and  furnish 
the  ropes,  tackle,  scaffolding,  and  im- 
plements for  the  work,  was  held  not  to 
be  an  "employee"  within  the  New 
York  Workmen's  Compensation  Act, 
were  thus  stated  by  the  court :  "In 
the  instant  case  Litts  was  an  inde- 
pendent contractor.  He  agreed  to  do 
a  specific  piece  of  work  for  the  com- 
pany. In  doing  it,  he  had  absolute 
control  of  himself  and  his  helper.  He 
was  independent  as  to  when,  within  a 
reasonable  time  after  the  agreement 
was  made  between  him  and  the  com- 
pany, and  as  to  where,  he  should 
commence  the  work.  He  was  free  to 
proceed  in  the  execution  of  it  entire- 
ly in  accordance  with  his  own  ideas. 
He  was  not  to  any  extent  subject  to 
the  directions  of  the  company  in  re- 
spect of  the  method,  means,  or  pro- 
cedfure  in  the  accomplishment.  He 
was  not  subject  to  a  discharge  by  the 
company  because  he  did  the  painting 
in  one  way  rather  than  in  another. 
Those  facts,  considered  by  themselves, 
would  constitute  him  an  independent 
contractor.  In  the  relation  of  employ- 
er and  employee  the  employer  has  con- 
trol and  direction  not  only  of  the 
work  or  performance,  and  its  result, 
but  of  its  details  and  method,  and 
may  discharge  the, employee  disobey- 
ing such  control  anid  direction.    .    .    . 
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Moreover,  the  agreement  to  paint  the 
three  stacks  for  the  specified  sum  of 
|50  is  indicative,'  though  not  conclu- 
sive, that  Litts  became  an  independ- 
ent contractor.  The  fact  that  during 
the  progress  of  the  work  the  company 
told  Litts  to  do  certain  acts  which 
were  essential  to  the  performance  of 
the  agreement — that  is,  to  scrape  off 
and  paint  well  the  rusty  spots — is  not 
incorsistent  with  his  status  or  rela- 
tion as  an  independent  contractor. 
The  relation  permitted  the  company  to 
exercise  the  degree  of  control  essen- 
tial to  secure  the  fulfilment  of  the 
contract,  and  which  did  not  deprive 
Litts  of  the  right  and  opportunity  to 
do  the  painting  in  the  way  he  wished. 
.  .  .  The  fact  that  the  company 
furnished  the  paint  and  the  helper 
does  not  conflict  with  the  evidence 
here  that  Litts  was  independent  of, 
and  uncontrolled  by,  the  company  in 
the  mode  and  means  of  doing  the 
work.  Litts  was  free  to  apply  the 
paint  as  he  chose.  The  helper  was 
subject  to  his  orders  alone.  The 
power  was  his,  throughout  the'  per- 
formance of  the  job,  to  determine  and 
direct  the  particular  manner  in  which 
the  paint  and  the  appliances  should 
be  used,  and  the  acts  of  the  helper."  * ' 
In  Hungerford  v.  Bonn  (1918)  183 
App.  Div.  818, 171  N.  Y.  Supp.  280,  the 
claimant  was  a  paper  hanger  and 
painter,  and  had  a  small  shop  back 
of  his  house.  He  had  one  or  more 
employees  and  carried  compensation 
insurance  upon  them.  He  kept  an  au- 
tomobile, which  was  used  principally 
by  him  in  his  business,  in  carrying  his 
paint,  ladders,  paper,  and  other  mate- 
rials, and  workmen.  He  took  con- 
tracts for  work,  or  worked  by  the  day, 
for  whoever  required  his  services,  re- 
ceiving $4.80  per  day  for  himself  and 
the  same  fo.r  his  men.  He  furnished 
the  materials,  charging  the  value  of 
them  in  his  bill.  He  paid  the  men  $4 
per  day.  The  extra  80  cents  per  day, 
paid  for  each  man  charged  for,  com- 
pensated him  for  the  use  of  his 
brushes,  implements,  the  cost  of  com- 
pensation insurance,  and  the  incidents 
of  the  employmeht,  with  perhaps  a 
little  profit.  He. took  a  contract  to 
perform  certain  work  upon  a  house 
for  $175,  and  it  was  understood  that 
certain  other  work,  the  amount  of 
which  was  unknown,  was  to  be  done 
for  60  cents  per  hour.  Held,  that  the 
claimant  was  not  within  the  purview 
of  the  Workmen's  Compensation  Act, 


because  the  employment  in  question 
"was  entirely  casual  in  its  nature, 
and,  within  Rheinwald  v.  Builders' 
Brick  &  Supply  Co.  (1918)  223  N.  Y. 
572,  119  N.  E.  1074,  he  must  be  fcon- 
sidered  as  a  special  contractor,  and 
not  an  employee  of  the  defendant.  He 
worked  for  the  defendant  by  the  job 
and  by  the  hour,  in  casual  employ- 
ments, and  was  not  a  regular  em- 
ployee." The  reason  why  the  court 
chose  to  rely  upon  the  fact  that  the 
employment  was  "casual"  is  not  ap- 
parent from  the  report. 

In  Svolos  v.  Harry  Marsch  &  Co. 
(1921)  195  App.  Div.  674,  186  N.  Y. 
Supp.  689,  a  man  holding  himself  out 
as  a  painting  contractor  entered  into 
a  written  agreement  to  paint  a  build- 
ing for  a  certain  sum,  "according  to 
specifications  attached,"  and  to  fur- 
nish all  labor,  ropes,  brushes,  and 
tools  to  complete  the  work.  It  was 
also  stipulated  that  if  there  was  any 
delay  of  more  than  eight  hours,  ex- 
cept such  as  might  be  due  to  weather 
conditions,  the  employee  was  at  lib- 
erty* to  go  on  and  complete  the  work. 
Held,  that  the  person  employed  was 
an  independent  contractor,  and  there- 
fore not  within  the  scope  of  a  Work- 
men's Compensation  Act. 

In  Clark  v.  Fry  (1858)  8  Ohio  St. 
358,  72  Am.  Dec.  590,  it  was  held  that 
one  who  contracts  to  build  a  house, 
and  undertakes  to  furnish  the  mate- 
rials, make  the  excavation,  build  the 
walls  of  the  foundation,  put  up  the 
building,  and  complete  the  work,  re- 
placing the  plank  removed  from  the 
sidewalk,  etc.,  within  a  specified  time, 
and  in  a  specified  manner,  and  for  a 
stipulated  compensation,  is  an  inde- 
pendent contractor. 

In  Allen  v.  Willard  (1868)  57  Pa. 
374,  where  the  death  of  the  plaintifTs 
decedent  was  caused  by  a  fall  into  an 
excavation  which  had  been  made  for 
the  purpose  of  building  a  house  on  the 
defendant's  land,  the  construction 
contract  provided  that  the  contractor 
should  for  a  specified  sum  complete 
all  the  excavation  necessary  for  the 
work,  and  execute  all  the  masonry  and 
bricklaying,  according  to  the  plans 
and  specifications  furnished  by  the 
defendant;  that  he  was  to  provide  all 
materials,  labor,  and  appliances;  that 
he  was  to  bear  all  loss  from  accident 
during  the  progress  of  the  work;  and 
that  he  was  to  have  the  care  of  the 
building  and  whatsoever  '  belonged 
thereto,   until  the  completion  of  the 
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work.  Held,  that  he  was  an  independ- 
ent contractor,  and  that  his  negli- 
gence in  failing  to  guard  the  excava- 
tion properly  was  not  imputable  to  the 
defendant. 

In  Miller  v.  Merritt  (1905)  211  Pa. 
127,  60  Atl.  508,  the  court,  proceeding 
upon  the  general  ground  that,  in  or- 
der to  justify  the  inference  that  the 
relation^ip  of  master  and  servant  ex- 
isted between  the  employer  and  the  • 
person  employed,  it  must  be  proved 
that  the  former  was  entitled  to  con- 
trol the  details  of  the  stipulated  work, 
held  that  such  a  relationship  could 
not  be  predicated  from  the  words  of 
a  written  contract  which  provided 
that,  for  the  consideration  of  $2,549, 
the  defendants  should  furnish  all  the 
material  and  labor  for,  and  erect,  the 
floors  and  roof  of  a  building,  in  ac- 
cordance with  the  revised  plans  and 
specifications,  within  two  weeks  after 
notice  to  proceed  with  the  work. 

In  SimoHton  v.  Perry  (1901)  —  Tex. 
Giv.  App.  — ,  62  S.  W.  1090,  a  wife 
authorized  her  husband  to  have  a 
house  erected  for  her  on  her  separate 
property.  The  husband  made  a  writ- 
ten contract  for  the  brickwork,  for  a 
stated  consideration,  "said  work  to  be 
done  in  a  workmanlike  manner."  He 
paid  the  contractor,  and  not  his  em- 
ployees. Held,  that  the  husband  and 
wife  were  not  liable  for  injuries  re- 
ceived by  a  boy  employed  by  the  con- 
tractor to  work  on  the  house. 

See  also  Crudup  v.  Schreiner  (1901) 
98  III.  Apo.  337;  Ewing  v.  Litzerman 
(1916)  —  Tex.  Civ.  App.  — ,  188  S.  W. 
742  (contract  to  furnish  labor  and 
material  and  to  construct  building  for 
a  lump  sum. 

In  Rosio  v.  Beech  (1913;  Ct.  of 
App.  18  B.  C.  73,  9  D.  L.  R.  416,  a 
man  who  undertook  the  job  of  paint- 
ing a  new  house,  furnishing  his  own 
labor  and  materials,  was  held  to  be  an 
independent  contractor,  and  not  a  "la- 
borer" within  the  meaning  of  a  Me- 
chanic's Lien  Law. 
(o)  CoBstmotion  of  dama. 

In  Boswell  v.  Laird  (1857)  8  Cal. 
469,  68  Am.  Dec.  345,  10  Mor.  Min. 
Rep.  616,  two  architects  contracted  to 
construct  a  dam,  in  consideration  of 
their  being  paid  by  the  employer  cer- 
tain sums  of  money  during  the  prog- 
ress of  the  work,  and  the  balance  aft- 
er its  completion.  They  also  agreed  to 
furnish  their  own  materials  and  labor. 
Held,  that  they  were  independent  con- 
tractors. 


(d>  DlTersloB  of  strea 

In  Allen  v.  Hayward  (1845)  7  Q.  B. 
960,  115  Eng.  Reprint,  749,  4  Eng.  Ry. 
&  C.  Cas.  104,  15  L.  J.  Q.  B.  N.  S.  99, 
10  Jur.  92,  the  independence  of  the 
contract  was  h^ld  to  be  inferable, 
where  the  person  employed  undertook 
to  perform  the  work  of  diverting  a 
creek  at  a  certain  price,  according 
to  the  employer's  plans  and  to  the 
satisfaction  of  his  engineer,  and 
to  provide  machinery  and  materials, 
pay  wages,  give  personal  attendance, 
recompense  landowners  for  injuries 
done  by  his  neglect  or  mismanage- 
ment, and  indemnify  the  employer 
from  actions  in  respect  thereof. 
(•)  'Transportation  work. 

In  Wells  v.  Duncan  Coal  Co.  (1914) 
157  Ky.  196,  162  S.  W.  821,  it  was  held 
that  the  defendant  was  not  subject 
to  the  duties  of  a  master  with  re- 
pect  to  a  man  who,  for  a  spec- 
ified price,  had  agreed  to  move 
a  water  tank,  and  in  doing  so  selected 
his  own  appliances  and  employed  his 
own  assistants.  The  added  statement 
of  the  court  that,  "as  to  the  manner 
and  means  employed  in  doing  the 
work,  he  was  not  subject  to  the  con- 
trol er  direction  of  the  master,"  is  a 
singularly  loose  form  of  expression 
to  use  in  such  a  connection.  But  evi- 
dently the  meaning  of  the  words  is 
simply  that  the  plaintifT  was  not  un- 
der control  to  such  an  extent  as  to 
render  him  a  servant.  Apparently 
this  fact  was  regarded  as  being  de- 
ducible  from  the  circumstances  pr»- 
viously  mentioned,  and  not  from 
specific  evidence. 

(f)  PnbUo  ezJhlbitlons. 

In  Smith  v.  Benick  (1898)  87  Md. 
610,  42  L.R.A.  277,  41  Atl.  56,  4  Am. 
Neg.  Rep.  641,  a  balloonist  at  a  pleas- 
ure resort  was  held  to  be  sn  inde- 
pendent contractor,  where  his  agree- 
ment provided  that  he  was  to  furnish 
and  pay  for  all  the  material  and  ap- 
pliances used  in  making  the  ascents; 
that  he  was  to  employ  and  pay  all  of 
the  men  required  to  conduct  the 
ascents;  and  that  the  owner  of  the 
resort  was  to  have  no  part  to  perform 
except  to  furnish  the  field,  pay  the 
price,  and  name  the  hour  for  the  as- 
cent. 

In  Deyo  v.  Kingston  Consol.  R.  Co. 
(1904)  94  App.  Div.  578,  88  N.  Y. 
Supp.  487,  the  right  of  the  plaintiff  to 
recover  for  an  injury  caused  by  the 
negligence  of  the  servants  of  a  manu- 
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f  IS.  Independence  predicated  tcith  re- 
lation to  evidence  partly  circumstantial 
and  partly  direct. 

In  other  cases,  the  probative  ele- 
ments from  which  the  independence 
of  the  contract  was  inferred  embrace^ 


testimony  which  tended  directly  to 
prove  that  the  employer  had  not  re- 
served the  right  of  controlling  the 
person  employed,  with  respect  to  the 
details  of  the  stipulated  work.* 


facturing  company,  who  were  sent  to 
give  an  exhibition  of  fireworks  on  the 
grounds  of  the  defendant,  was  denied 
for  reasons  thus  stated:  "The  record 
in  this  case  .  .  .  very  clearly  shows 
that  neither  the  Pain  Company,  nor 
the  persons  whom  it  sent  to  do  the 
work,  had  assumed  the  relation  of 
servant  toward  this  defendant.  That 
bompany  was  one  of  the  best  known 
and  largest  exhibitors  of  fireworks  in 
the  country.  That  was  its  own  indi^ 
vidua!  and  independent  business. 
And  all  that  was  done  in  the  matter 
of  sending  off  fireworks  that  evening 
upon  the  defendant's  grounds  was 
done  by  that  company  as  an  independ- 
ent contractor.  The  defendant  had  no 
control  whatever  over  the  details  of 
the  work,  or  over  the  men  who  per- 
formed it." 

In  Heidenwag  v.  Philadelphia 
(1896)  168  Pa.  72,  81  Atl.  1068,  a  com- 
pany contracted  with  a  city  to  pur- 
chase and  set  off  fireworks  for  a  speci- 
fied sum,  to  be  paid  for  the  entire 
service.  It  also  agreed  to  furnish  ex- 
pert artisans  to  do  the  work  of  firing. 
Held,  that  it  was  an  independent  con- 
tractor in  respect  of  the  work  of 
erecting  a  scaffolding  necessary  for 
the  display  of  the  fireworks. 

1  (»)  IXTork     perforated     for     railroad 
oonipaiiles. 

In  Steel  v.  South-Eastern  R.  Co. 
(1855)  16  C.  B.  550,  139  Eng.  Reprint, 
875,  workmen,  while  excavating  a  road 
for  the  purpose  of  making  an  embank- 
ment, cut  into  a  culvert,  the  result  be- 
ing that  plaintiff's  lands  were  flood- 
ed. There  was  evidence  to  show  that 
the  work  was  being  done  under  the 
superintendence  of  one  P.,  the  defend- 
ant's surveyor,  who  furnisheel  the 
plans ;  but  one  B.,  the  foreman  of  one 
F.,  a  bricklayer,  stated  that  the  werk 
was  done  by  him  and  the  men  em- 
ployed by  him,  under  a  contract  be- 
tween F.  and  the  company.  No  con- 
tract, however,  was  produced.  Upon 
his  cross-examination,  the  witness 
said  that  he  had  orders  from  P.  to  go 
on,  that  P.  was  the  person  who  told 
him  what  to  do,  but  that  he  was  the 
responsible  per*?on  to  determine  in 
what  manner  that  which  P.  directed 


him  to  do  shouM  be  carried  out.  It 
further  appeared  that  P.  had  directed 
the  witness  to  do  the  work  in  a  certain 
manner,  and  that  the  injury  resulted 
from  the  workmen  having  disobeyed 
this  direction.  Held,  that  the  trial 
judge  had  properly  directed  a  non- 
suit, on  the  ground  that  F.  was  an 
independent  contractor. 
(b)  Work  with  respect  to  linlldixigs. 

In  Mickel  v.  Althouse  (1918)  38 
CaL  App.  321,  176  Pac.  51,  one  Borden 
entered  into  a  written  contract  with 
Althouse  "to  furnish  all  carpenter  la- 
bor for  roughing  in  and  finishing  a 
house  and  garage."  Borden  testified 
that  he  had  general  supervision  over 
the  carpenters,  and  built  according  to 
the  plans;  that  he  made  no  changes 
from  the  plans,  unless  he  had  orders 
from  the  owner;  that  Althouse  fur- 
nished the  plans  and  the  materials, 
and  had  the  right  to  say  how  the 
work  should  be  done;  that  Althouse 
paid  him  in  weekly  payments,  accord- 
ing to  the  number  of  men  that  he  had 
on  the  work,  and  this  money  was  used 
for  paying  off  the  men.  Held,  that  the 
appropriate  inference  from  the  writ- 
ten contract  was  that  Borden  was  an 
independent  contractor,  and  that  his 
testimony  was  not  sufficient  to  repel 
this  inference. 

In  Lilikis  v.  Bossi  (1917)  205  III. 
App.  606,  where  a  person  employed  to 
alter  a  building  was  held  to  be  an  in- 
dependent contractor,  the  evidence  is 
not  stated. 

A  contract  under  which  the  con- 
tractor exercised  exclusive  control 
and  direction  over  the  digging  of 
the  cellar  of  the  house,  the  erection 
of  the  walls  around  it,  together  with 
the  passageways  into  the  same,  and 
over  the  erection  of  the  entire  build- 
ing, was  held  to  create  an  independ- 
ent emplojonent  in  Ryan  v.  Curran 
(1878)  64  Ind.  345,  31  Am.  Rep.  123 
(answer  alleging  these  facts  held  td 
show  a  good  defense). 

In  Lawrence  v.  Shipman  (1873)  39 
Conn.  586,  the  conclusion  that  a  mason 
was  an  independent  contractor  was 
held  to  be  a  proper  inference,  where 
the  evidence  was  that  he  was  em- 
ployed  in  a   single  transaction   at  a 
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specified  price  for  the  job ;  that  by  the 
terms  of  the  contract  he  was  to  accom- 
plish a  certain  result,  the  choice  of 
means  and  methods  and  details  being 
left  wholly  to  him;  that  he  was  em- 
ployed as  a  mechanic  in  a  regular 
business,  recognized  as  a  distinct 
trade,  requiring  skill  and  experience; 
that  his  duty  was  to  conform  himself 
to  the  terms  of  the  contract;  and  that 
he  was  not  subject  to  the  immediate 
direction  and  control  of  his  employ- 
ers. 

In  Wilmot  v.  McPadden  (1905)  78 
Conn.  276,  61  Atl.  1069,  where  it  was 
sought  to  hold  M.,  the  vendor  of  a 
house,  liable  for  the  death  of  a  child 
who  had  been  killed  by  the  fall  of  a 
chimney  while  the  house  was  being 
demolished  by  H.  &  W.,  the  vendees,  in 
pursuance  of  a  contract  made  with 
M.  at  the  time  when  it  was  sold,  the 
substance  of  the  plaintiff's  charge 
against  M.  'was  that,  being  the  owner 
of  the  land,  Ke  undertook  to  tear  down 
and  remove  the  house  standing  there- 
on; that  while  so  removing  the  house 
he  negligently  left,  on  the  day  of  the 
accident  (which  was  Sunday),  a 
brick  chimney  standing  in  a  danger- 
ous condition,  without  furnishing  a 
watchman,  or  other  means  of  warning 
the  public  of  the  danger.  Held,  that 
a  portion  of  the  answer  which  con- 
tained, inter  alia,  the  following  alle- 
gations, had  been  erroneously  ex- 
punged since  the  alleged  facts,  if 
proved,  showed  a  good  defense  to  the 
action:  "(5)  Said  Heery  and  Whalen 
were  masons  and  builders  by  trade, 
and  competent  and  experienced  in  the 
kind  of  work  involved  in  the  perform- 
ance of  said  contract,  which  required 
peculiar  knowledge  and  experience, 
and  this  defendant  used  due  care  in 
selecting  them  to  perform  the  same. 
(6)  This  defendant  did  not  reserve  or 
exercise  any  direction  or  control  over 
said  work,  or  in  the  selection  of  the 
servants  and  agents  of  said  Heery  and 
Whalen,  by  whom  said  work  was  in 
fact  performed,  and  he  was  only  in- 
terested in  the  result  contracted  for; 
and  said  Heery  and  Whalen  acted  in 
the  premises,  and  in  all  the  alleged 
acts  and  omissions  set  forth  in  the 
comolaint,  in  their  capacity  as  inde- 
pendent contractors,  and  not  as  the 
servants  or  agents  of  the  defendant 
McPadden.  (7)  The  acts  and  omis- 
sions complained  of  were  not  rendered 
necessary  by  the  due  performance  of 
said  contract ;  but  any  dangerous  con- 


dition existing  on  the  day  in  question, 
from  the  alleged  unguarded  condition, 
was  created  solely  by  the  mode  of 
performing,  and  in  violation  of  said 
contract  by  said  Heery  and  Whalen. 

The  purport  of  the  decision  in  Lamb 
V.  Fulton  Bag  &  Cotton  Mills  (1921) 
26  Ga.  App.  572,  106  S.  E.  607,  is  thus 
stated  in  the  syllabus  of  the  court: 
"The  defendant  corporation,  the  own- 
er of  cotton  mills,  made  a  contract  for 
the  repair  of  the  roof  of  its  buildings 
with  one  who  was  specially  engaged 
in  that  line  of  work.  By  the  terms  of 
the  contract  the  defendant  agreed  to 
pay  a  fixed  sum  to  the  contractor,  and 
was  to  furnish  a  portion  of  the  mate-* 
rial  to  be  used  in  the  doing  of  the 
work.  All  of  the  particulars  in  con- 
nection with  the  doing  of  the  work — 
the  employment,  payment,  and  control 
of  the  labor,  and  the  direction  and  su- 
pervision of  the  work — were  left  en- 
tirely to  the  contractor.  A  minor 
under  fourteen  years  of  age  was  em- 
ployed by  the  contractor  to  help  make 
repairs,  for  which  he  was  to  be  paid 
by  the  contractor  a  certain  wage. 
The  defendant  had  nothing  to  do  with 
the  selection  of  the  minor,  had  no 
authority  to  discharge  him,  and  did 
not  direct  him  in  the  manner  of  do- 
ing his  work.  While  engaged  in  this 
work  he  fell  off  the  roof  of  the 
building  and  was  killed.  Held,  the 
minor  was  not  a  servant  of  the  de- 
fendant corporation  at  the  time  of  his 
death,  and  the  defendant  was  not  re- 
sponsible for  his  wrongful  employ- 
ment, and  not  liable  in  damages  to  his 
widowed  mother  for  his  death." 

In  Raxworthy  v.  Heisen  (1915)  191 
IIL  App.  457,  8  N.  C.  C.  A.  819,  judg- 
ment affirmed  in  (1916)  274  111.  398, 
113  N.  E.  699,  the  material  parts  of  a 
contract  between  Heisen,  the  owner  of 
a  building  in  course  of  construction 
and  Shand,  employed  to  set  stones, 
were  as  follows:  Shand  "shall  fur- 
nish all  labor,  materials,  tools,  der- 
ricks, power,  etc.,  for  the  setting  of 
the  cut  stone  on  the  building;  .  .  . 
also  the  stone-setting  contractor 
agrees  to  supply  all  anchors  for  all 
the  cut  stone  set  by  him.  ...  It 
is  understood  and  agreed  by  the  own- 
er that  all  stone  must  be  fitted  for 
the  ironwork  by  the  stone-cutter  con- 
tractor; also  the  owner  agrees  to  fur- 
nish on  the  mortar  boards,  ready  for 
use,  all  necessary  mortar  for  stone 
setting."  The  contract  also  provided 
for  a  stipulated  sum  for  such  work, 
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served  to  the  owner  a  right  to  take 
possession  and  complete  the  work  in 
case  said  contract  neglected  or  aban- 
doned it.  Held,  that  these  provisions 
sliowed  that  Shand  was  an  independ- 
ent contractor.  The  inference  thus 
indicated  was  sustained  by  parol  evi- 
dence to  the  effect  that  he  hired,  paid, 
controlled,  and  discharged  the  men 
employed  in  the  stone  setting. 

In  Parkhurst  v.  Swift  (1903)  31  Ind. 
App.  521,  68  N.  E.  620,  the  defendants 
-wrere  held  to  be  independent  contrac- 
tors, where  the  evidence  showed  that. 
tlie  stipulated  work  of  installing  an 
elevator  and  putting  it  in  running  or- 
der constituted  one  entire  undertaking 
for  a  single  definite  price;  that  tHe 
materials  and  labor  were  to  be  provid- 
ed by  them;  that  they  were  respon- 
sible to  the  owner  of  the  building  for 
the  result  alone;  and  that  they  were 
not  under  his  control  and  direction  in 
the  doing  of  the  work. 

In  McCarthy  v.  Second  Parish 
(1380)  71  Me.  318,  36  Am.  Rep.  820,  a 
person  carrying  on  the  business  of 
slating  roofs,  and  having  a  shop  of  his 
own  and  men  constantly  in  his  em- 
ploy to  execute  the  orders  received  by 
him,  was  held  to  be  an  independent 
contractor  with  respect  to  certain  re- 
pairing work,  the  evidence  being  that 
he  was  left  entirely  free  to  perform  it 
as  he  pleased. 

In  Weilbacher  v.  J.  W.  Putts  Co. 
(1914)  123  Md.  249,  91  Atl.  343,  Ann. 
Cas.  1916G,  115,  the  independence  of 
s  contract  for  painting  the  defend- 
ant's building  was  treated  as  a  neces- 
sary inference  from  testimony  which 
showed  that  the  defendant  did  not 
exercise  any  control  "over  the  appli- 
ances, methods,  or  men  used  or  en- 
gaged in  the  work,"  and  that  the  ap- 
pliances belonged  to  the  contractor. 

In  Forsyth  v.  Hooper  (1865)  11 
Allen  (Mass.)  419,  where  the  plaintiff 
had  been  injured  by  a  chain  careless- 
ly thrown  from  a  church  tower  by  a 
person  engaged  in  hoisting  a  chime  of 
bells  to  their  places,  a  verdict  for  the 
defendants  was  held  to  be  warranted 
by  evidence  the  purpose  of  which  was 
thus  stated  by  the  court:  "Mr.  Hoop- 
er, one  of  the  defendants,  among  oth- 
er things,  testified  as  follows :  'I  con- 
tracted with  Mr.  Leonard  to  hoist  the 
bells;  he  to  furnish  all  the  hoisting 
apparatus  and  all  the  labor  necessary 
to  place  them  in  their  places,  for 
which  we  were  to  pay  him  $50.    We 


Leonard's  duty  was  to  hoist  the  bells 
in  the  tower.  If  in  hoisting  the  bells 
Leonard  was  careless,  my  men  could 
not  interfere — could  not  direct  the 
mode  of  hoisting.'  There  was  evi- 
dence of  other  witnesses  tending  to 
prove  that  Leonard  and  his  men  had 
exclusive  control  of  hoisting  the  bells, 
and  that  none  of  the  men  in  the  imme- 
diate employment  of  the  defendants 
took  charge  with  reference  to  fixing 
the  tackle  or  fastenings,  or  hoisting 
the  bells.  There  were  other  expres- 
sions of  the  witnesses,  and  other  evi- 
dence, from  which  it  might  fairly  be 
argued  that  those  engaged  in  hoisting 
the  bells  were  in  fact  under  the  direc- 
tion and  control  of  the  defendants." 

A  man  who  had  made  a  contract 
with  his  employer  to  furnish  all  the 
material  and  do  all  the  work  required 
for  the  completion  of  certain  specific 
alterations  and  improvements  in  a. 
house,  to  the,  satisfaction  of  the  de- 
fendant, for  a  fixed  and  certain  sum  to 
be  paid  to  him,  was  held  to  be  an  inde- 
pendent contractor,  in  Conners  v.. 
Hennessey  (1873)  112  Mass.  96. 

A  person,  exercising  the  independ- 
ent calling  of  a  builder,  who  con- 
tracted to  erect  a  building  according 
to  the  plans  and  specifications  fur- 
nished to  him  by  an  employer,  who, 
as  the  evidence  showed,  had  nothing 
to  do  with  the  work,  or  with  the  em- 
ployment, or  payment,  or  hiring  of  the 
hands,  was  held  to  be  an  independent 
contractor  in  Crenshaw  v.  XJlIman 
(1893)  113  Mo.  633,  20  S.  W.  1070. 
For  another  Missouri  case  involving 
similar  circumstances,  see  Wiese  v. 
Remme»(1897)  140  Mo.  289,  41  S.  W. 
797,  3  Am.  Neg.  Rep.  222.  The  court 
said:  "All  the  evidence  tended  to 
prove  that  he  was  to  perform  the 
work  according  to  his  own  methods, 
without  any  control  on  the  part  of 
the  employer  beyond  the  result  to  be 
obtained." 

A  person  who  contracted  to  put  up 
and  deliver  to  the  owner  of  a  building 
an  elevator,  fully  completed  and  in 
working  order,  for  a  specified  sum 
and  according  to  written  specifica- 
tions, was  held  to  be  an  independent 
contractor  in  Long  v.  Moon  (1891) 
107  Mo.  334,  17  S.  W,  810. 

In  Kipp  V.  Oyster  (1908)  133  Mo. 
App.  711,  114  S.  W.  538,  the  conclusion 
that  a  man  employed  to  do.  the  carpen- 
try work  on  a  building  was  an  inde- 
pendent contractor  was  held  to  be  de- 
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ducible  from  evidence  which  showed 
that  he  was  to  receive  a  lump  sum  for 
the  work,  to  control,  discharge,  and 
pay  his  employees,  and  to  be  respon- 
sible to  his  employer  only,  for  the  re- 
sult of  his  work. 

In  Thurston  v.  Kansas  City  Termi- 
nal R.  Co.  (1914)  —  Mo.  App.  — ,  168 
S.  W.  236,  defendant  entered  into  a 
written  contract  with  H.  to  tear  down 
a  building:,  on  the  terms  that  he 
should  retain  one  half  of  all  the  brick 
and  joists  in  the  building  as  his  com- 
pensation, complete  the  work  within 
thirty  days,  clean  and  rick  in  good  or- 
der, in  the  place  designated  by  de- 
fendant, the  remaining  half  oi  the 
brick  and  joists  belonging  to  defend- 
ant, and  throw  all  refuse  into  the 
basement.  Held,  that  H.  was  an  inde- 
pendent contractor. 

The  employment  was  held  to  be  in- 
dependent, where  a  landowner  agreed 
with  one  person  for  the  entire  granite 
material  needed  for  a  building,  and 
with  another  person  for  the  rest  of 
the  material  and  for  the  work  neces- 
sary to  complete  the  building  and 
structures  'required,  and  had  nothing 
to  do  in  respect  to  the  work,  except  to 
see  that  it  was  done  according  to  the 
terms  of  the  contract.  Martin  v.  Trib- 
une Asso.  (1883)  30  Hun  (N.  Y.)l 
391.  I 

In  Wolf  V.  American  Tract  Soc. 
(1898)  25  App.  Div.  98,  49  N.  Y.  Supp.  j 
236,  a  contract  made  by  D.  for  the 
erection  of  a  building  for  the  defend- 
ant provided  that  he  was  to  "take  en- 
tire charge  of  all  the  work,  ...  to 
make  all  contracts  for  the  various  de* 
partments  of  work  required,  .  .  . 
to  see  that  the  contracts  entered  into 
are  honestly  and  faithfully  kept,"  to 
be  "responsible  for  all  loss  or  damage 
from  accidents  during  the  construc- 
tion of  the  building,"  and  to  take  all 
proper  precautions  for  the  avoidance 
of  such  accidents.  Through  D.  the 
corporation  thereafter  made  con- 
tracts, containing  similar  tovenants 
of  indemnity,  witi  »ne  W.  for  the 
masonwork  and  scaffolding,  and  with 
a  large  number  of  other  subcontrac- 
tors for  the  other  descriptions  of 
work  upon  the  building.  Discussing 
the  contention  that  an  injury  caused 
by  the  negligence  of  one  of  the  work- 
men of  W.  was  imputable  to  the  tract 
society,  because  it  was  the  owner  of 
the  premises,  the  court  said:  "The 
evidence  shows  that  it  had  made  con- 
tracts with  other  parties  for  the  en- 


tire construction  of  the  buildiiag. 
Downey,  by  the  terms  of  his  contract, 
was  not  the  agent  of  the  society  in 
the  construction  of  the  building,  but 
an  independent  contractor  within  the 
meaning  of  the  authorities,  and  the 
society  had  no  control  over  the  details 
of  the  work,  or  over  the  workmen  em- 
ployed in  the  building,  the  erection 
of  which  it  had  surrendered  to  Dow- 
ney and  the  other  contractor.  .  .  . 
Even  if  Downey  may  be  said  to  have 
been  acting  as  the  agent  of  the  society 
in  negotiating  the  subcontracts,  these 
contracts  were  executed  by  the  society 
itself  and  created  the  relation  of  in- 
dependent contractors,  for  whose 
negligence  the  society  would  not  be 
liable,  and  there  should  have  been 
some  evidence  of 'negligence  on  the 
part  of  Downey  in  the  character  of  an 
agent,  in  order  to  maintain  an  action 
against  the  society." 

In  Prince  v.  Schwartz  (1920)  190 
App.  Div.  820,  180  N.  Y.  Supp.  70S, 
where  a  man  who  had  agreed  to  p^nt 
a  certain  number  of  windows  for  a 
specified  sum  was  held  to  be  an  inde- 
pendent contractor,  and  not  an  "em- 
ployee" within  the  meaning  of  the 
New  York  Workmen's  Compensation 
Act,  there  was  evidence  showing  that 
he  did  the  work  with  his  own  brushes, 
etc.,  and  in  his  own  way. 

In  School  Dist.  v.  Fuess  (1881)  98 
Pa.  600,  42  Am.  Rep.  627,  the  person 
employed  undertook  to  erect  a  school 
building,  in  compliance  with  plans 
and  specifications  furnished,  and  sub- 
ject to  the  superintendence  of  a  des- 
ignated superintendent,  whose  func- 
tions were  restricted  to  seeing  that 
the  agreement  was  faithfully  per- 
formed. Held,  that  the  person  em- 
ployed was  an  independent  contractor. 

In  Bain  v.  Petroleum  Iron  Works 
Co.  (1909)  228  Pa.  96,  72  Atl.  279,  one 
Robinson  executed  a  written  contract 
with  the  defendant,  by  which  he  un- 
dertook, for  a  consideration  of  $350, 
to  furnish  all  labor,  hauling,  lumber, 
nails,  erection  equipment  aad  sup- 
plies," and  in  a  skilful  and  workman- 
like manner  erect,  calk  water  tight 
under  tests,  paint,  and  entirely  com- 
plete, ready  for  use,"  the  water  tanks 
in  question,  "in  accordance  with  the 
specifications  and  drawings  and  in- 
structions or  alterations  that  have 
been  or  may  later  be  given"  by  the 
defendant  "to  said  contractor,  subject 
to  inspection,  approval,  and  accept- 
ance  or   rejection   by   Pfarr's    Hand 
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The  ruling  of  the  trial  judge  that 
Robinson  was  not  an  independent  con- 
tractor, and  that  the  defendant  was 
consequently  liable  for  injuries  re- 
ceived by  the  plaintiff,  while  helping 
to  put  a  tank  in  place,  was  held  to  be 
erroneous.  The  court  said:  "Judged 
simply  by  its  own  terms — and  these 
were  all  the  court  should  consider  in 
construing  it — the  contract  can  be 
nothing  less  than  an  independent  con- 
tract. It  commits  the  entire  work  of 
erection  to  Robinson,  beyond  the  pow- 
er of  the  defendant  company  to  inter- 
fere in  the  slightest  regard,  whether 
>vith  respect  to  man  or  methods." 

In  Richmond  v.  Sitterding  (1903) 
101  Va.  364,  65  L.R.A.  445,  99  Am.  St. 
Rep.  879,  43  S.  E.  562,  13  Am.  Neg. 
Rep.  616,  a  firm  of  general  contractors, 
and  bricklayers  undertook,  by  a  writ- 
ten contract,  to  do  all  the  brickwork  in 
certain  houses  which  the  defendant 
tvas  erecting.  They  employed  and 
paid  all  the  laborers  required  foe  the 
fulfilment  of  the  contract,  and  "exer- 
cised entire  supervision  over  the  work 
and  their  employees."  Held,  that  thtfy 
wrere  independent  contractors,  and 
that  the  defendant  was  consequently 
not  liable  for  an  injury  occasioned  to 
a  pedestrian,  through  falling  over  a 
plank  laid  across  the  sidewalk  for  the 
use  of  their  laborers  in  carrying  mate- 
rials. 

In  Cary  v.  Sparkman  &  McL.  Co. 
(1911)  62  Wash.  368,  113  Pac.  1098, 
—  A.L.R.  — ,  the  court  affirmed  the  in- 
dependence of  a  contract  by  which  it 
was  provided  that  the  contractor 
should  supply  all  the  materials,  and 
furnish  all  the  labor  required  for  the 
construction  of  a  building,  construct 
it  according  to  certain  plans  and 
specifications,  and  deliver  it,  when 
fully  constructed  and  completed,  to 
the  employer,  and  under  which  the 
employer  reserved  no  power  of  control 
over  the  contractor,  other  than  that  of 
exercising  such  general  supervision 
as  might  be  neeessary  for  the  purpose 
&f  seeing  that  the  building  was  con- 
structed in  accordance  with  the  plans 
and  specifications. 
Co)  CoiiBtraetion  of  Uckways. 

In  Houghton  v.  Loma  Prieta  Lumber 
Co.  (1908-)  152  Cal.  574,  93  Pac.  377, 
the  person  employed  by  the  defendant 
companjT^o  construct  a  road  was  held 
to  be,  as  a  matter  of  law,  an  independ- 
ent contractor,  under  a  contract  which 
Bpecified  a  certain  price  for  the  work. 


be  paid  by  the  company's  checks.  The 
oral  evidence  was  to  the  effect  that  the 
defendant's  foreman  had  not  attempt- 
ed to  control  the  servants  of  the  con- 
tractor when  he  visited  the  work. 
(d)  Coitstnaction  of  bridKoa. 

In  Salliotte  v.  King  Bridge  Co. 
(1903)  65  L.R.A.  620,  58  C.  C.  A.  466, 
122  Fed.  378,  a  firm  which  had  taken 
from  the  general  contractor  for  the 
construction  of  a  bridge  a  subcontract 
for  the  construction  of  the  abutments 
and  piers,  was  held  to  be  an  inde- 
pendent contractor,  although  some 
kind  of  general  supervision  was  exer- 
cised over  it,  for  the  purpose  of' see- 
ing that  the  work  was  done  in  accord- 
ance with  the  plans  and  specifications 
prepared  for  the  contractor  in  chief. 
The  nature  of  the  stipulations  regard- 
ing the  supervision  is  not  stated  in 
the  report. 

That  the  negligence  of  a  company 
employed  to  replace  a  broken  shoe  on 
a  city  bridge  was  not  imputable  to  th» 
city  was  h^Id  to  be  a  necessary  infe»- 
ence  in  a  case  where  the  only  evidMice 
of  any  action  on  the  part  af  the  de- 
fendant was  that  one  of  its  aldermen, 
who  was  a  member  of  its  street  com- 
mittee, directed  the  company  to  have 
new  and  heavier  shoes  cast  and  placed 
under  the  bridge,  and  it  was  not 
shown  that  any  directions  were  given 
as  to  the  manner  in  which  the  work 
was  to  be  done,  as  to  the  persons  who 
should  be  employed  to  do  it,  as  to  the 
means  to  be  used  in  removing  the  old 
shoes  and  replacing  them  with  the  new 
ones,  or  as  to  the  manner  in  which  the 
bridge  should  be  sui^>orted  while  this 
was  done.  Wood  v.  Watertown  (1890) 
58  Hun,  298,  11  N.  Y.  Supp.  864.  This 
case  was  recently  cited  in  Scanlon  v. 
Watertown  (1897)  14  App.  Div.  1,  48 
N.  Y.  Supp.  618,  1  Am.  Neg.  Rep.  487, 
as  being  a  correct  application  of  the 
general  rule. 

(e)  Gonstraotloa  of  oanala. 

In  Lutenbacher  v.  Mitchell-Borne 
Const.  Co.  (La.)  ante,  206,  the  de- 
fendant company  had  made  with  the 
sewerage  and  water  board  of  New  Or- 
leans a  contract  by  which  it  under- 
took to  furnish  all  work  and  material, 
for  the  construction  of  certain  canals 
of  the  dimensions  specified,  and  in  ac- 
cordance with  the  plans  of  the  board, 
for  the  sum  of  S124,262.  The  follow- 
ing summary  of  the  contents  of  the 
contract  is  given  in  the  opinion  of  the 
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court:  "The  specifications  for  the 
work  contain  provisions  to  the  effect 
that  the  general  superintendent  of  the 
board  had  authority  to  require  the 
contractor  to  discontinue  the  use  of 
excavating  machinery  which,  in  his 
judgment,  was  not  adapted  to  the  pur- 
pose for  which  it  was  being  used,  and 
that  the  work  should  be  executed  un- 
der the  supervision  of  the  general  su- 
perintendent of  the  board,  and,  as  he 
might  direct,  through  assistants  em- 
ployed by  the  board.  It  was  provided, 
further,  that  the  general  superintend- 
ent and  his  assistants  should  measure 
and  calculate  the  quantities  and 
amounts  of  the  several  kinds  of  work 
performed  and  the  compensation  to  be 
paid  therefor;  the  contractor  was  to 
repair  or  be  responsible  for  all  dam'- 
ages  to  public  or  private  property  re- 
sulting from  the  execution  of  the 
work,  and  to  indemnify  and  hold 
harmless  the  board  against  all  dam- 
ages resulting  from  personal  injuries; 
the  contractor,  at  the  request  of  the 
engineer,  was  to  discharge  any  men 
who,  in  his  opinion,  were  disorderly, 
incompetent,  or  unfaithful;  the  work 
was  to  be  executed  at  such  location 
and  in  the  order  of  precedence  as  in- 
dicated by  the  engineers;  the  con- 
tractor was  to  be  guided  in  the  work 
.by  the  lines  (staked,  and  the  instruc- 
tions given  to  him  by  the  engineer; 
the  contractor  was  obliged  to  follow  at 
all  times,  without  delay,  all  orders 
and  instructions  of  the  engineer  in  the 
prosecution  -and  completion  of  the 
work;  the  contractor  was  obliged  to 
remedy  any  neglected  portions  of  the 
work,  and  all  improperly  constructed 
^ork,  on  notice  in  writing  from  the 
.engineer;  and,  if  he  failed  to  so  act, 
the  engineer  might  perform  such 
work  at  the  contractor's  expense.  Ar- 
ticle 136  of  the  specifications  reads: 
'The  contractor  shall  be  responsible 
for  the  work  until  completed  and  ac- 
cepted by  the  contractee.'  Added  to 
these  stipulations  or  general  specifica- 
tions was  the  following:  'It  is  well 
understood  that  the  right  of  supervi- 
sion by  the  general  superintendent 
and  other  employees  of  the  board  will 
not  make  the  contractor  an  agent  of 
the  board,  and  that  the  liability  of  the 
contractor  for  all  damages  to  public 
or  private  property  arising  from  the 
contractor's  execution  of  the  work 
shall  not  be  lessened  because  of  such 
right  of  supervision.  Such  right  of 
supervision  is  retained  in  order  to  in- 


sure to  the  board  the  completion  of 
the  work  according  to  the  specifica- 
tions, and  to  insure  the  public  in 
general  from  all  unnecessary  incon- 
veniences, during  the  construction  of 
the  work.' "  The  conclusion  of  the 
court  was  that  "the  section  last  quot- 
ed is  binding  upon  the  defendant  com- 
pany. It  was  agreed  between  it  and 
the  board  that  it  should  not  become 
the  agent  or  servant  of  the  board  un- 
der the  contract  entered  into,  and  that 
the  board  should  not  become  the  mas- 
ter." It  was  accordingly  held  that  the 
board  was  not  liable  for  the  death  of 
a  workman,  occasioned  by  defects  in 
a  cofferdam  used  by  the  contractor. 

(f)  I«ylng  of  ca>  pipes. 

In  Hardaker  v.  Idle  Dist  Council 
[1896;  C.  A.]  1  Q.  B.  (Eii«r.)  335,  65 
L.  J.  Q.  B.  N.  S.  363,  74  L.  T.  N.  S.  69, 
44  Week.  Rep.  323,  60  J.  P.  196,  the 
contract  under  review,  by  which  the 
contractor  was  employed  to  lay  cer- 
tain gas  pipes  for  a  gross  sum,  con- 
tained the  following  clauses,  among 
others :  (1)  The  contractor  to  execute 
tb6  whole  of  the  work  in  the  most 
workmanlike  and  substantial  manner, 
particular  attention  being  paid  to  any 
directions  or  instructions  of  the  in- 
spector (of  the  board),  which  may  be 
given  by  him  from  time  to  time  as  the 
work  proceeds,  and,  if  any  difference 
of  opinion  shall  arise  as  to  the  de- 
scription, quality,  and  quantity  of 
materials  or  workmanship,  or  any- 
thing relating  to  the  works,  the  opin- 
ion of  the  inspector  shall  be  final  and 
binding  on  all  parties  concerned. 
(2)  The  contractor  shall  give  or  pro- 
vide all  necessary  personal  superin- 
tendence during  tiie  execution  of  tke 
work,  and  shall  employ  competent 
foremen  to  superintend  the  same  dur- 
ing their  progress,  and,  should  any 
such  foremen,  or  the  contractor's 
workmen,  at  any  time,  disobey  the  or- 
ders of  the  inspector,  or  conduct 
themselves  improperly,  or  be  in  his 
opinion  incompetent,  the  inspector 
shall  have  full  power  to  discharge 
them  forthwith.  (8)  The  inspector 
shall  have  power  to  stop  the  works,  or 
any  portion  thereof,  absolutely,  at  any 
stage,  to  enlarge,  diminish,  modify, 
alter,  or  vary  the  works,  or  any  part 
thereof,  and  also  to  alter  or  vary  the 
description  of  the  materials  to  be  used 
from  time  to  time,  and  such  altera- 
tions shall  not  annul  or  invalidate  the 
contract,  which  shall,  nevertheless,  r«- 
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main  in  full  force  and  effect.  (4) 
The  care  of  the  entire  works  until 
their  completion  shall  remain  with  the 
contractor,  who  shall  be  held  respon- 
sible for  all  accidents  and  damage  to 
persons  or  property  arising  there- 
from, from  any  cause  whatsoever. 
The  contractor  shall,  at  his  own  ex- 
pense, protect  all  walls,  buildings, 
gas  pipes,  water  pipes,  or  other  prop- 
erty which  may  be  laid  bare  or  other- 
wise interfered  with,  and  make  good 
any  such  property  which  may  be  in- 
jured during  the  progress  of  the 
works,  or  in  consequence  thereof;  and 
shall  also  make  good  all  damage  occa- 
sioned by  delay,  or  neglect,  or  care- 
lessness, deficiency  in  strutting,  fenc- 
ing, watching,  or  lighting,  either  to 
the  works  or  to  the  buildings  or  prem- 
ises adjoining  or  near  thereto,  wheth- 
er such  damage  or  defects  be  discov- 
ered during  the  progrress  of  the  work, 
or  appear  or  become  known  after  the 
completion  thereof.  In  case  of  any 
claim,  action,  suit,  or  proceedings  be- 
ing brought  or  taken  against  the  local 
board,,  or  any  of  their  officers  or  serv- 
ants, in  respect  of  any  loss,  damage, 
or  injury  caused  by  the  works,  or  con- 
sequent thereupon,  the  contractor,  or 
his  sureties,  shall  fully  indemnify 
them  and  each  of  them  therefrom. 
(5)  Where  gas  or  water  pipes  are 
found  in  the  line  of  the  sewers,  care 
shall  be  taken  that  no  breakages  oc- 
cur. Where-  needful,  the  contractor 
shall  place  strong  timbers  across  the 
trench,  and  sling  the  gas  or  water 
pipes  to  them  by  wrought  iron  chains 
of  sufficient  strength.  (6)  Where,  in 
the  opinion  of  the  inspector,  it  is  de- 
sirable so  to  do,  the  contractor  shall 
lower  the  timbers  and  slings  to  or  be- 
low the  level  of  the  adjacent  surface, 
and  build  up  concrete  walls  thereun- 
der; in  such  cases  the  contractor  will 
be  paid  the  value  of  the  timbers, 
slings,  concrete,  and  labor,  provided 
he  has,  as  is  herein  provided,  obtained 
the  written  certificate  of  the  inspec- 
tor, or  his  written  order,  for  such  ex- 
tra works.  By  Lindley  and  Smith, 
LL.  J.,  it  was  held  that  there  was 
nothing  in  the  provisions  of  the  con- 
tract from  which  the  existence  of  the 
relation  of  master  and  servant  could 
be  inferred.  Rigby,  L.  J.,  dissented  as 
to  this  point.  He  considered  that,  in- 
dependently of  the  wide  general  pro- 
visions contained  in  paragraphs  1,  2, 
3,  and  4,  it  was  made  plain  by  para- 
graphs 6  and  6  that  the  defendant's 


inspector  was  to  have  full  control 
over  the  means  adopted  for  the  pro- 
tection of  the  gas  and  water  pipes  out 
of  which  the  accident  arose.  The 
difference  of  opinion  thus  disclosed  is 
not  surprising,  for  the  contract  is 
couched  in  terms  which,  to  say  the 
least,  rendered  it  very  difficult  to  say 
that  the  contractor  could  act  with 
greater  freedom  or  independence  than 
a  hired  servant. 
(g)  Ereetlon  of  telepkone  plant. 

In  Larson  v.  Home  Teleph.  Co. 
(1911)  164  Mich.  295,  129  N.  W.  894, 
Hooker,  J.,  remarked:  "We  have  no 
doubt  that  an  agreement  to  erect  [for 
a  specified  price]  a  telephone  plant 
capable  of  a  specified  number  of  sub- 
scribers, in  accordance  with  the  plans 
to  be  furnished  by  the  proprietor  or 
his  architect,  and  to  the  satisfaction 
of  either  or  both,  would  be  a  valid 
contract,  and  that,  if  there  wer,e  no 
other  provisions  to  be  considered,  the 
relation  of  independent  contractor 
and  employer  would  be  created."  The 
majority  of  the  court  differed  from 
the  learned  judge  with  regard  to  the 
construction  of  the  contract  as  a 
whole;  but  his  opinion  concerning  this 
point  was  not  disaffirmed. 
Qi)  Ooaatraction  of  ahlpa. 
'  In  Miller  v.  Moran  Bros.  Co.  (1905) 
89  Wash.  631,  1  L.R.A.(N.S.)  283,  109 
Am.  St.  Rep.  917,  81  Pac.  1089,  the  per^ 
son  employed  was  held  to  be  an  inde- 
pendent contractor,  where  his  con- 
tract, provided  that  he  was  to  place 
certain  steel  plates  upon  the  sides  of 
a  ship;  that  he  was  to  be  paid  a  gross 
sum  for  doing  his  work;  and  that  he 
was  to  have  full  power  to  hire  and 
discharge  men,  and  the  control  and 
supervision  of  them  while  engaged  in 
the  work. 

(i)  Work  vrifh  roipeot  to  troea. 

In  East  St.  Louis  v.  Giblin  (1878)  3 
111.  App.  219,  testimony  to  the  effect 
that  the  negligent  person  was  em- 
ployed to  cut  down  a  certain  tree  for 
the  sum  of  $10,  that  he  employed  men 
to  assist  him,  and  that  they  were  un- 
der his  control  and  paid  by  him,  was 
held  to  show  clearly  that  the  person 
employed  was  an  independent  contrac- 
tor. 

In  Storm  v.  Thompson  (1919)  185 
Iowa,  309,  170  N.  W.  403,  Storm,  a  man 
whose  occupation  was  to  do  anything 
with  trees,  "such  as  trimming,  remov- 
ing, and  chopping  them  down,"  en- 
tered into  the  following  contract  with 
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Thompson,  a  grading  contractor: 
"The  party  of  the  first  part  agrees  to 
remove,  by  grubbing  if  necessary, 
sixty-two  trees,  located  on  a  specified 
street,  for  the  sum  of  $75  and  the 
wood  that  said  trees  will  make.  Par- 
ty of  the  second  part  agrees  to  remove 
stumps  from  job  and  furnish  teams  to 
haul  wood  to  a  specified  place." 
Plaintiff  testified  that  he  did  the  work 
alone,  using  his  own  saws,  axes,  ropes, 
and  other  tools,  but  procured  or  bor- 
rowed from  defendant  a  bar,  pick,  and 
shovel  for  temporary  use  on  some 
parts  of  the  job.  As  the  defendant's 
steam  shovel  was  also  working  in  that 
vicinity,  and  it  was  necessary  to  have 
the  trees  nearest  the  front  of  the 
whovel  removed  to  avoid  delaying  its 
operation,  it  was  understood  between 
the  parties  that  this  work  should  have 
priority  of  attention,  and  on  several 
occasions  the  defendant  gave  direc- 
tions to  that  effect.  Plaintiff  eon- 
trolled  his  own  hours  and  time  of 
work,  so  long  as  he  kept  it  ahead  of 
the  shovel.  After  the  accident  de- 
fendant furnished  a  man  to  complete, 
or  to  assist  plaintiff  in  completing,  the 
removal  of  the  trees.  Held,  that 
Storm  was  a  "contractor"  within  the 
meaning  of  that  term  as  used  in  §  16 
of  the  Workmen's  Compensation  Act 
of  Iowa.  The  court  s»id :  "The  plain- 
tiff made  a  specialty  of  this  kind  of 
work,  and  had  supplied  himself  with 
substantially  all  the  tools  and  appli- 
ances necessary  for  the  performance 
of  such  jobs.  His  agreement  with  the 
defendant  was  to  produce  a  certain 
result,  to  wit,  the  removal  of  sixty-two 
trees  standing  on  a  described  tract  of 
ground.  The  method  and  manner  of 
their  removal  was  left  wholly  to  his 
own  choice  and  discretion,  except  that 
the  trees  should  be  'grubbed'  where 
necessary.  No  right  to  control  or  di- 
rect the  work  was  reserved  to  the  de- 
fendant, though  plaintiff  says  it  was 
understood  that  he  was  to  keep  in 
front  of  the  steam  shovel  in  order  to 
clear  the  way  for  its  operation.  He 
was  not  Ihnited  in  the  time  for  the 
performance  of  the  work,  except  as 
the  law  implied  a  duty  to  complete  it 
within  a  reasonable  period.  He  con- 
trolled his  own  time,  and  was  in  all 
essential  respects  his  own  master,  be- 
ing answerable  to  the  defendant  for 
nothing  except  the  accomplishment  of 
the  promised  result — the  removal  of 
the  trees;  or,  if  we  go  beyond  the 
writing,  the  removal  of  the  trees  in 


such  time  as  not  to  delay  the  opera- 
tion of  the  steam  shovel  with  which 
defendant  was  doing  the  grading 
through  the  land  from  which  the  trees 
were  to  be  taken." 

(J)  Transportation  work. 

In  Bogle  V.  Weber  (1914)  189  IIL 
App.  184,  9  N.  C.  C.  A.  351,  the  liabil- 
ity of  a  tenant  for  damage  done  to  a 
wall  by  a  firm  employed  by  her  to 
move  her  furniture  was  denied  on  the 
ground  that  the  firm  was  shown  to  be 
an  independent  contractor  by  the  stip- 
ulated facts  in  the  case,  which  were 
to  the  effect  that  the  firm  was  engaged 
in  the  business  of  drayage  and  team- 
ing; that,  previous  to  the  making  of 
the  contract,  defendant  had  never  em- 
ployed the  firm  in  any  capacity,  and 
had  had  no  business  relations  with  it; 
that  defendant  gave  the  firm  no  direc- 
tions as  to  the  manner  of  moving  the 
furniture;  and  that  the  contract  pro- 
vided simply  that  the  firm,  at  its  own 
risk  so  far  as  defendant  was  con- 
cerned, should  move  the  furniture  and 
receive  as  compensation  therefor  the 
price  agreed  on. 

In  Galatia  Coal  Co.  v.  Harris  (1904) 
116  III.  App.  70,  where  the  plaintiff 
was  injured  by  the  fall  of  a  stack  of 
bricks  while  he  was  engaged  in  the 
work  of  unloading  boilers  on  defend- 
ant's premises,  the  action  was  held  not 
to  be  maintainable,  for  the  reason  that 
from  evidence  not  controverted  it  ap- 
peared that  his  immediate  employer 
undertook  to  do  this  work;  that  he 
used  his  own  men  in  so  doing;  that  he 
received  no  orders  or  directions  from 
appellant's  officers;  that  he  evea  re- 
fused to  permit  the  proffered  assist- 
ance of  appellant's  pit  boss;  that  he 
gave  all  the  orders  to  the  men;  and 
that  he  was  paid  a  lump  sum  for  the 
work. 

In  Hollenbach  v.  Hardin  (1917)  205 
III.  App.  528,  the  owner  of  a  safe  en- 
gaged an  expressman  to  move  it  from 
the  premises  of  a  third  party.  The  ex- 
pressman acted  independently  of  the 
owner,  and  according  to  his  own  no- 
tions and  such  methods  as  he  fkought 
best,  and  performed  the  work  with  the 
aid  of  men  hired  by  himself.  Held, 
that  the  expressman  was  an  independ- 
ent contractor. 

In  Lake  v.  Bennett  (1918)  41  R  I. 
154,  103  Atl.  146,  where  a  rural  mail 
carrier  was  thrown  out  of  his  vehicle 
when  his  horse  shied  at  a  broken- 
down  truck,  the  evidence  showed  that 
Bennett,    the    person    by   wJiom    the 


Digitized  by 


Google 


ANNO.— INDEPENDENT  CONTRACTOR— WHO  IS— SPECIFICALLY.  1229 


t  19.  Irulependence  negatived  with  re- 
lation to  circtimetantial  evidence.   9 

The  cases  in  which  the  conclu- 


sion that  the  conttact  was  not  inde- 
pendent was  deduced  from  evidence  of 
this  character  are  reviewed  in  the 
footnote.* 


truck  had  been  left  in  the  highway, 
was  a  man  engaged  in  a  general  truck- 
ing business,  who  was  using  it  to 
transport  a  boiler  from  one  city  to 
another,  in  pursuance  of  a  contract 
made  with  the  owners.  The  uncontra- 
dicted testimony  of  Bennett  was  to  the 
effect  that  he  received  no  instructions 
from  the  owners  as  to  the  method 
which  he  should  employ  in  so  trans- 
porting it.  Held,  that  Bennett  was 
clearly  an  independent  contractor, 
and  that  a  verdict  should  have  been 
directed  for  the  employer. 

(k)  Repairing  of  maokiaea. 

In  Texas  Ref.  Co.  v.  Alexander 
(1918)  —  Tex.  Civ.  App.  — ,  202  S.  W. 
131,  where  the  action  was  brought  to 
lecover  for  injuries  received  by  a 
mechanic  in  the  employ  of  a  machine 
shop,  while  repairing  machinery  on 
the  premises  of  the  defendant  com- 
pany, the  court,  when  ordering  a  new 
trial,  expressed  the  opinion  that  the 
independence  of  the  contract  might 
properly  be  inferred  from  evidence 
tending  to  show  that  payment  was  to 
be  made  as  for  a  complete  piece  of 
work;  that  the  shop  was  so  paid  upon 
the  rendition  of  its  bill;  that  tiie  de- 
fendant did  not  control  or  direct  the 
plaintiff,  but  that  he  controlled  the 
work,  using  his  own  tools,  manner, 
and  method  of  doing  the  work;  that  in 
doing  the  work  he  was  representing 
the  shop ;  and  that,  at  his  request,  the 
defendant,  through  its  engineer,  lent 
to  him  helpers,  who,  while  helping, 
were  under  the  control  of  the  plain- 
tiff. 
O)  PnbUc  exblbitloB*. 

The  syllabus  written  by  the  court 
in  Reisman  v.  Public  Service  Corp. 
(1911;  Err.  &  App.)  82  N.  J.  L.  464,  38 
L.R.A.(N.S.)  922,  81  Atl.  838,  840,  is 
as  follows:  Plaintiff  was  struck  and 
injured  by  a  rocket  set  off  during  an 
exhibition  of  fireworks  in  a  pleasure 
resort  owned  or  controlled  by  defend- 
ant, which  exhibition  she  was  wit- 
nessing pursuant  to  invitation  from 
the  defendant.  The  fireworks  were 
set  off  under  the  direction  of  one  R., 
under  contract  with  the  defendant, 
and  it  was  fully  proved  that  R.  and  his 
employees  were  uncontrolled  as  to  the 
manner  of  doing  the  work,  except  that 


the  time  and  place  when  and  where 
the  fireworks  were  to  be  set  off  were 
fixed  by  defendant,  and  that  certain 
designated  fireworks  were  stipulated 
for  at  an  agreed  contract  price.  The 
arrangements  for  witnessing  the  exhi- 
bition were  controlled  by  defendant's 
servants,  w^ho  kept  the  spectators  at  a 
distance  of  from  300  to  400  feet  away 
from  the  place  of  setting  off  the  fire- 
works, and  on  the  other  side  of&  sheet 
of  water.  Held,  that  R.  was  an  inde- 
pendent contractor,  and  that  for  any 
negligence  of  himdelf  or  his  servants 
in  setting  off  the  rocket  defendant  was 
not  responsible;  and  held,  further, 
that  there  was  no  evidence  of  negli- 
gence of  defendant  in  the  arrange* 
ments  made  for  witnessing  the  exhibi- 
tion, and  that  a  nonsuit  was  properly 
directed. 

In  Noggle  V.  Carlis-le  &  Mt.  H.  R.  Co. 
(1906)  215  Pa.  357,  64  Atl.  547,  a  ver- 
dict was  held  to  have  been  properly 
directed  for  the  defendant  on  evidence 
thus  summarized  in  the  opinion: 
"The  defendant  company  contracted 
with  a  dealer  for  an  exhibition  of  fire- 
works in  a  park  on  the  line  of  its  rail- 
way. By  the  ^erms  of  its  agreement 
the  dealer  was  to  select  the  fireworks 
from  his  stock,  to  have  them  explod- 
ed, and  to  make  the  best  display  that 
could  be  made  for  the  price  agreed 
upon.  The  company  procured  extra 
policemen  for  the  occasion  to  preserve 
order  in  the  park,  but  it  did  not  re- 
serve or  exercise  any  supervision  or 
control  of  the  exhibition,  which  was 
placed  by  the  dealer  in  the  exclusive 
charge  of  a  competent  employee. 
During  the  course  of  the  exhibition  a 
piece  known  as  a  'flowerpot'  failed  to 
explode,  and  the  father  of  the  man  in 
charge,  who  was  assisting  him  mere- 
ly as  a  volunteer,  handed  it  to  a  boy 
twelve  years  old  and  told  him  to  take 
it  away  and  have  a  good  time  with 
it.  He  took  it  some  distance  from  the 
crowd,  touched  a  lighted  match  to  i^ 
and  was  injured  by  its  explosion. 
.  .  .  The  negligence  that  caused  the 
injury  was  that  of  a  volunteer  assist- 
ing the  employee  of  an  independent 
contractor.  For  this  the  company 
was  not  answerable." 

1  (a)  'Work  witk  reapeet  to  balldinca. 

In  American  Steel  Foundries  v.  In- 
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dustrial  Bd.  (1918)  284  lU.  99,  119  N. 
E.  902,  the  effect  of  the  evidence  was 
that  one  Malone  contracted  with  the 
defendant  company  to  wreck  a  smoke- 
stack for  $140 ;  that  thereafter  Malone 
arranged  with  Shaw  to  undertake  the 
work  of  employing  help  and  super- 
vising the  work  of  wrecking  the 
smokestack;  that  Shaw  was  to  receive 
for  his  services  one  half  of  the  con- 
tract price,  after  deducting  the  ex- 
penses; that  it  was  furthermore 
agreed  that,  if  such  one  half  should 
not  equal  $5  per  day  for  the  time 
Shaw  devoted  to  the  work,  Malone 
would  make  up  the  deficiency;  that 
thereafter  Malone  employed  two  men 
to  work  on  the  smokestack  under  the 
direction  of  Shaw ;  and  that  these  men 
and  Shaw  entered  upon  the  perform- 
ance of  the  work  of  wrecking  the 
smokestack,  Malone  furnishing  all  ap- 
pliances. The  contention  of  the  de- 
fendant company  that  Shaw  was  not 
an  "employee"  within  the  meaning  of 
the  Workmen's  Compensation  Act  of 
Illinois,  but  a  joint  contractor  with 
Malone  in  the  wrecking  of  the  smoke- 
stack, was  rejected.  The  court  said: 
"The  arrangement  between  them  can 
only  be  regarded  as  the  employment 
of  Shaw  by  Malone,  at  $5  per  day,  to 
supervise  the  wrecking  of  the  smoke- 
stack, with  the  further  promise  by 
Malone  that  if  one  half  of  the  profits 
received  by  him  for  th^  work  exceeded 
Shaw's  total  wages  at  the  rate  of  $5 
per  day,  then  Malone  would  pay  Shaw 
additional  compensation  for  his  work. 
Under  this  arrangement  Shaw  did  not 
become  liable  for  any  losses  that 
might  be  sustained  in  the  enterprise, 
nor  was  he  necessarily  to  share  in  the 
profits.  He  occupied  the  position  of 
foreman  in  the  wrecking  of  the  smoke- 
stack, and  as  such  he  was  an  em- 
ployee of  Malone." 

In  Baxter  v.  Rothschild  &  Co.  (1917) 
204  III.  App.  346  (second  appeal 
(1919)  214  111.  App.  29),  a  subcontrac- 
tor for  painting  a  building  was  held  to 
be  a  servant  of  the  general  contractor. 
But  the  terms  of  the  employment  are 
not  stated  in  the  reporter's  abstract. 
(b)  Work  with  respect  to  tree*. 

In  State,  Redstrake,  Prosecutor,  v. 
Swayze  (1889)  52  N.  J.  L.  129,  18  Atl. 
697,  judgment  affirmed,  for  reasons 
given  below,  in  (1890)  52  N.  J.  L.  414, 
21  Atl.  953,  where  a  man  who  had 
agreed  to  trim  certain  shade  trees  in 
front  of  a  house,  and  to  receive  the 
wood  as  compensation  for  the  work- 


cut  off  a  limb  in  such  a  manner  that  it 
^11  on  and  bent  down  a  telephone 
wire  stretching  across  the  street,  and 
the  wire,  while  in  that  position,  dam- 
aged the  top  of  a  buggy,  the  court  held 
that  there  was  nothing  in  the  case  to 
suggest  in  the  remotest  degree  that 
the  man  whom  the  defendant  em- 
ployed was  in  the  exercise  of  an  inde- 
pendent employment.  It  was  observed 
that  the  circumstance  that  he  was  to 
cut  the  trees  for  the  wood,  instead  of 
for  cash,  indicated  merely  the  mode  of 
his  payment,  and  threw  no  new  light 
upon  the  nature  of  his  employment. 
If  anything,  the  presumption  arising 
from  this  mode  of  payment  militated 
against  the  notion  of  an  independent 
employment  in  respect  of  which  the 
employer  had  surrendered  all  control, 
as  the  parts  of  the  tree  to  be  cut  must 
have  been  at  the  election  of  the  em- 
ployer; otherwise  the  workman  might 
take  the  whole  tree  as  his  compensa- 
tion for  trimming  it.  The  court 
summed  up  its  views  as  follows: 
"The  facts  agreed  upon  present,  in  the 
clearest  manner,  prima  facie,  a  case 
of  employment  as  master  and  servant. 
If  the  employer  seeks  to  avail  himself 
of  the  protection  afforded  him  by  the 
less  intimate  relation  of  employer  and 
contractor,  it  is  incumbent  upon  him, 
by  proof,  to  establish  the  facts  essen- 
tial to  the  applicability  of  the  rule  of 
law  he  invokes." 
(o)  Agrtonltnre. 

In  Home  wood  Rice  Land  Syndicate 
V.  Suhs  (1920)  142  Ark.  619,  219  S.  W, 
333,  the  action  was  brought  by  the 
appellee  to  recover  from  the  appellant 
a  balance  alleged  to  be  due  under  a 
contract,  the  purport  of  which  was 
thus  stated  by  the  court:  "Appellant 
was^to  pay  appellee  the  sum  of  $5,000 
'for  labor  to  raise  and  properly  irri- 
gate, mature,  and  harvest'  the  rice. 
The  appellee  was  to  do  all  necessary 
hauling;  to  do  the  plowing  in  the  fall 
and  winter  for  the  next  year's  crop. 
In  case  of  too  bad  weather  in  the  fall 
and  winter  he  was  to  be  allowed  to 
plow  as  late  as  April  15th.  If  appel- 
lant was  going  to  make  a  change  in 
the  employment,  or  in  case  the  appel- 
lee was  going  to  make  a  change  and 
stop  raising  rice  after  the  termination 
of  the  contract,  either  party  was  to 
give  the  opposite  party  a  notice  of  his 
intention,  in  writing,  three  months 
previous  to  the  termination  of  the 
contract.  Appellee  was  also  to  make 
all   necessary   levees,  canals,  flumes. 
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and  open  up  all  drains  and  outlets, 
pertaining  to  the  crop;  to  keep  all 
fences  in  good  repair;  to  do  the  cut- 
ting and  proper  shocking  of  the  rice; 
to  take  care  of  all  the  farming  tools, 
wagons,  and  machinery,  putting  same 
in  the  tool  shed  when  not  in  use ;  and 
to  take  good  care  of  everything  be- 
longing to  the  party  of  the  first  part. 
There  was  also  a  further  provision 
that  all  seed  rice  must  be  cleaned  on 
fanning  mill,  and  the  land  must  be 
well  prepared,  well  ditched,  and  har- 
rowed. For  raising  the  crops  appel- 
lant was  to  pay  appellee  partly  in 
monthly  instalments.  The  appellant, 
during  the  time  of  threshing  the  rice, 
was  to  furnish  the  appellee  a  man  to 
tend  to  the  separator,  and  also  to  fur- 
nish an  engineer,  and  a  man  and  team 
for  the  water  wagon.  The  appellant 
was  also  to  furnish  seed  rice,  binding 
twine,  rice  sacks,  coal  and  wood,  oil 
and  grease,  and  all  necessary  tools 
and  machinery."  The  appellant's  de- 
fense was  that  the  contract  had  not 
been  fully  performed,  as  the  appellee 
had  not  seeded  the  stipulated  number 
of  acres,  and  had  harvested  only  a 
portion  of  those  seeded  by  him.  Dis- 
cussing the  point  thus  taken,  the 
court  said:  "Appellant  contends  that 
under  the  contract  the  appellee  was 
an  independent  contractor,  and  bound 
under  the  terms  of  the  contract  to 
produce  and  deliver  to  appellant  about 
300  acres  of  rice,  for  which  appellee 
was  to  pay  him  the  sum  of  $5,000. 
Undoubtedly,  if  the  contract  read  that 
'Edward  Suhs  hereby  agrees  and 
makes  contract  to  raise  about  300 
acres  of  rice,  for  which  party  of  the 
first  part  agrees  to  pay  the  party  of 
the  second  part  the  sum  of  $5,000,'  the 
appellant  would  be  correct  in  its  con- 
tention; for,  if  these  were  the  terms 
of  the  contract,  they  would  denote  an 
unqualified  undertaking  upon  the 
part  of  the  appellee  to  produce  and 
deliver  to  the  appellant  the  rice  from 
300  acres  of  land,  according  to  his 
own  methods,  and  using  his  own 
means  to  accomplish  the  result,  witb- 
out  being  subject  to  the  control  or  di- 
rection of  the  appellant  in  any  par- 
ticular. But  when  all  the  provisions 
of  this  contract  are  construed  togeth- 
er, as  they  must  be,  the  relation  of 
the  appellee  to  the  appellant  was  not 
that  of  an  independent  contractor. 
The  contract  itself  does  not  under- 
take in  words  to  define  or  characterize 
the  relation   of  the  parties  to   each 


other.  Yet,  wh^n  all  of  its  provisions 
are  considered,  we  are  convinced  that 
it  should  be  construed  as  creating 
the  relation  of  employer  and  em- 
ployee, or  master  and  servant,  rather 
than  that  of  independent  contractor, 
employed  for  no  other  purpose  than  to 
produce  through  his  own  resources  a 
crop  of  rice  on  appellant's  land.  .  .  . 
If  the  parties  had  intended  that  ap- 
pellee's duties  under  the  contract 
were  at  an  end  when  he  had  cultivat- 
ed, harvested,  and  delivered  the  rice 
raised  on  300  acres  of  appellant's 
land,  the  contract  would  have  doubt- 
less been  touched  in  language  similar 
to  that  above  set  forth,  and  would 
have  ended  there.  But,  instead  of 
this,  the  parties  proceeded  to  specify 
things  that  were  to  be  done  by  the 
appellee  and  appellant  which  are 
wholly  incongruous  with  the  theory 
that  the  appellee  was  to  produce  and 
deliver  to  the  appellant  the  rice  grown 
on  the  300  acres  of  land,  as  a  condi- 
tion precedent  to  his  receiving  any 
consideration  for  his  services.  It  will 
be  observed  that  the  contract  does  not 
stop  with  merely  obligating  the  ap- 
pellee to  'raise  about  300  acres  of 
rice,'  but  it  proceeds  to  specify  the 
methods  to  be  used,  and  enumerates 
the  things  which  the  appellee  is  re- 
quired to  do  in  order  to  produce  such 
results,  and  also  specifies  certain  ob- 
ligations on  the  part  of  the  appellant 
which  must  be  done  to  contribute  to 
such  result,  which  necessarily  imports 
that  the  appellee  could  not  use  his 
own  means  and  methods,  but  that  he 
must  adopt  and  use  those  furnished 
and  specified  by  the  appellant.  Fur- 
thermore, the  appellee  had  other  du- 
ties, under  the  contract,  to  perform 
than  those  of  simply  raising  300  acres 
of  rice.  Among  these  was  the  duty  to 
notify  the  appellant  if  he  were  going 
to  quit  raising  rice  after  the  termina- 
tion of  the  contract.  He  was  to  clean 
all  seed  rice  on  a  fanning  mill,  and 
take  care  of  all  farming  machinery. 
Without  further  enumeration,  it  suf- 
fices to  say  that  the  reciprocal  duties 
and  obligations  imposed  by  the  words 
of  this  contract  are  entirely  incon- 
sistent with  the  relation  of  employer 
and  independent  contractor.  If  the 
parties  had  intended  to  create  such  re- 
lation, the  words  used  were  wholly 
unnecessary  and  inappropriate.  But 
if  we  are  mistaken^  in  this  conclusion 
when  the  words  of  the  contract  alone 
are  considered,  then,  certainly,  there 
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S  go.  Independence  negatived  with  reMO' 
Httn  to  evidence  partly  circumstantial 
and  partly  direct. 

The  cases  which  illustrate  the  ef- 
fect of  this  combination  of  probative 
elements  are  cited  below.* 


b.  Contracts  under  lehicH  the  remunera- 
tion of  the  person  employed  is  fixed 
,  ufith  reference  to  a  quantitative  stand- 
ard. 

{  21.  Independence  predicated  with  re- 
lation to  circumstantial  evidence. 

Some  of  the  decisions  relatingr  to 


can  be  no  doubt  of  the  correctness  of 
our  conclusion  when  the  contract  is 
considered  in  the  light  of  the  testi- 
mony." The  testimony  thus  adverted 
to  was  to  the  effect  that  the  appellant 
had  exercised  control  over  the  details 
of  the  work  while  it  was  in  progress. 
1  («)  Work     performed     for     railroad 

compaalea. 

In  New  Orleans,  M.  &  C.  R.  Co.  v. 
Hanning  (1872)  15  Wall.  (U.  S.)  649, 
21  L.  ed.  220,  7  Am.  Neg.  Cas.  309, 
the  agreement  was  that  the  person 
employed  should  furnish  the  timber, 
etc.,  necessary  for  the  rebuilding  of 
the  defendant's  wharf,  with  such 
mooring  posts,  cluster  piles,  etc.,  "as 
the  company,  through  their  engineer, 
might  require;"  that  the  engineer 
"should  supervise  and  direct  the 
work,"  and  that  the  work  "should  be 
done  to  his  satisfaction;"  that  the  old 
wharf  should  be  "made  as  good  as 
new,  and  the  new  wharf  in  the  best 
workmanlike  manner."  The  grounds 
upon  which  the  defendant  company 
was  held  to  be  liable  for  the  negli- 
gence of  the  person  employed  were 
thus  stated:  "The  company  do 
not  yield  to  Carvin  [the  contractor] 
the  possession  or  control  of  the  wharf. 
They  may  direct  the  number  of  moor- 
ing posts,  cluster  piles  for  fenders, 
rows  of  piles,  slips,  and  inclines,  pay- 
ing according  to  the  number  of  square 
feet  covered.  They  are  at  liberty  to 
direct  how  much  material  shall  be 
used,  and  how  it  shall  be  laid  to  make 
the  old  wharf  as  good  as  new,  and  to 
ipake  the  new  of  the  best  workman- 
ship. They  are'lo  supervise  the  work 
to  be  done.  They  are  to  direct  how  it 
shall  be  done.  This  includes  the  pow- 
er of  conti-olling  and  managing  the 
entire  performance  of  the  work,  with- 
in the  general  limits  mentioned. 
.  .  ,  Here  the  general  management 
and  control  of  the  work  were  reserved 
to  the  company.  Its  extent  in  many 
particulsirs  was  not  prescribed.  How 
and  in  what  manner  tiie  wharf  was  to 
be  built  was  not  pointed  out.  That 
rebuilt  was  to  be  as  good  as  new. 
The  new  was  to  be  of  the  best  work- 


manship. This  is  quite  indefinite,  and 
authorizes  not  only,  but  requires,  a 
great  amount  of  care  and  direction  on 
the  part  of  the  company.  The  sub- 
mission of  the  whole  work  to  the  di- 
rection of  the  company's  engineer  is 
evidence,  although  not  conclusive, 
that  the  company  retained  the  man- 
agement and  control.  The  reservation 
of  authority  is  both  comprehensive 
and  minute.  The  company  has  the 
general  control,  and  it  may  prescribe 
where  each  pile  shall  go,  where  each 
plank  shall  be  laid,  where  each  string- 
er shall  be  put  down,  where  each  nail 
shall  be  driven.  All  the  details  are  to 
be  completed  under  their  orders  and 
according  to  their  direction.  The 
contractor  undertakes  in  general 
terms  to  do  the  work  well.  The  com- 
pany reserve  the  power  not  only  to 
direct  what  shall  be  done,  but  how  it 
shall  be  done.  This  is  an  important 
test  of  liability." 
(b)  Work  wltk  reipeot  to  bnlldimss. 

In  Trepannier  v.  Cote  (1911)  207 
Mass.  484,  93  N.  E.  796.  where  the  ac- 
tion was  brought  by  a  carpenter 
against  his  alleged  employer  for  in- 
juries resulting  from  the  collapse  of  a 
barn  in  process  of  construction,  the 
evidence  warranted  a  finding  that  the 
collapse  of  the  barn  was  caused  by 
th^  negligent  method  of  erection  pur- 
sued by  Perrault,  the  man  in  charge 
of  the  work.  The  only  question  pre- 
sented was  whether  there  was  evi- 
dence that  the  plaintiff  was  hired  by 
the  defendant,  and  not  by  Perrault  as 
an  independent  contractor.  The  in- 
ference that  Perrault  was  a. superin- 
tendent of  the  defendant  was  held  to 
be  warranted  by  evidence  the  effect  of 
which  was  thus  stated  by  the  court: 
"One  witness  testified  that  'Perrault 
always  told  me  that  he  was  running 
the  job;  he  was  foreman.'  In  addition 
the  plaintiff  testified  that  he  went  to 
work  on  October  20;  that  on  October 
19  he  asked  the  defendant  'for  a  job' 
oh  the  barn,  and  the  defendant  said, 
'Go  and  see  Perrault.'  To  which  the 
plaintiff  answered:  *I  went  to  see 
him,  and  he  told  me  to  come  and  see 
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contracts  of  the  type  discussed  in  this 
subdivision  are  seemingly  consistent 
with  a  doctrine  similar  to  that  pro- 
pounded in  §  17,  supra,  viz.,  that  the 
Independent  quality  of  the  contract 
may  be  inferred  from  testimony  which 
establishes   merely  the   two   circum- 


stances that  the  person  employed  was 
engaged  in  a  distinct  and  generally 
recognized  occupation  or  business, 
and  that  his  remuneration  was  fixed 
with  reference  to  a  quantitative 
standard.^ 
In  other  cases  in  which  the  conclu- 


you — he  wasn't  hiring  the  men,'  and 
the  defendant  .replied,  'Go  and  see 
him,  and  tell  him  it  is  I  told  you  to 
come  there.'  That  he  then  went  to 
Perrault,  and  was  hired  on  that  day, 
and  went  to  work  on  the  morning  of 
the  next  day,  the  20th.  .  .  .  Not 
only  was  the  plaintiff  hired  the  day 
before  the  contract  was  made,  and 
seemingly  at  an  earlier  hour  on  that 
day,  but,  so  far  as  appears,  this  was 
the  only  agreement  of  hiring  which 
the  plaintiff  made.  There  was  also 
evidence  that  the  defendant  took  the 
plaintiff  home  in  his  buggy  after  the 
accident,  or  hired  and  paid  his  broth- 
er, a  livery-stable  keeper,  for  doing  so. 
This  could  be  taken  to  be  an  admis- 
sion th^t  he  was  the  person  interest- 
ed." 

In  Smith  v.  Humphreyville  (1907) 
47  Tex.  Civ.  App.  140,  104  S.  W.  495 
(writ  of  error  denied  by  supreme 
court),  one  W.,  employed  by  J.,  who 
had  contracted  to  remodel  a  building, 
testified  that  he  got  from  J.  his  orders 
as  to  how  the  work  should  proceed; 
that  he  was  to  raise  the  roof  subject 
to  J's  orders;  that  he  was  to  furnish 
all  necessary  tools  and  perform  the 
labor,  and  that  J.  had  nothing  to  do 
with  this  part  of  it;  and  that  he  hired 
his  own  men,  and  paid  them,  and  used 
his  own  judgment  as  to  the  manner  in 
which  the  roof  was  raised,  the  work  of 
which  was  subject  to  his  own  orders. 
Held,  that  the  question  whether  W. 
was  an  independent  contractor  should 
have  been  submitted  to  the  jury. 

(e)  Agrioaltnre. 

See  Homewood  Rice  Land  Syndicate 
V.  Suhs  (1920)  142  Ark.  619.  219  S.  W. 
333,  i-eviewed  in  §  19,  note  1,  supra, 
which,  in  one  aspect  of  the  evi- 
dence, exemplifies  the  significance  of 
a  combination  of  indirect  and  direct 
probative  elements. 

1  (s)  Comtnioilon  work  on  Ugliwaja. 

In  Meyers  v.  Philadelphia  (1907) 
217  Pa.  159,  10  L.R.A.(N.S.)  678,  66 
Atl.  251,  a  curb  setter,  who  had  con- 
tracted to  reset  a  curb  at  a  specified 
price  per  foot,  was  assumed  for  the 
19  A.L.R.— 78. 


purposes  of  the  case  to  be  an  inde- 
pendent contractor. 
(b)  Mining  work. 

In  Dayton  v.  Free  (1914)  46  Utah, 
277,  148  Pac.-408,  a  contract  for  the 
construction  of  a  tunnel,  for  which 
payment  was  to  be  made  at  the  rate  of 
so  much  for  each  lineal  foot  driven 
in  accordance  with  the  specifications, 
was  regarded  as  being  one  of  an  inde- 
pendent character,  the  only  contro- 
verted points  being  the  effect  of  cer- 
tain clauses  reserving  to  the  con- 
tractee  a  certain  measure  of  control. 

In  Re  Reid  (1912;  Alberta  Sup.  Ct.)  • 
4  Alberta  L.  R.  338,  21  West.  L.  R.  689, 
2  West.  Week.  Rep.  385,  5  D.  L.  R.  50, 
a  man  who  undertook  to  mine  coal  and 
load  it  on  cars  for  a  specified  price  per 
cubic  yard,  and  furnish  a  portion  of 
the  explosives  needed,  was  held  to  be 
an  independent  contractor^ 

<o)  IiOKslns. 

In  McBride  v.  Jerry  Madden  Shingle 
Co.  (1912)  173  Mich.  248,  138  N.  W. 
1077,  involving  the  construction  of  a 
contract  to  cut  and  deliver  timber  at 
certain  specified  prices,  it  was  held 
that,  as  there  was  "no  provision  re- 
serving the  right  to  control  the  de- 
tails of  the  work,"  a  verdict  should 
have  been  directed  for  the  defendant, 
the  principal  employer. 

One  who  agrees  to  cut  timber  on 
another's  land  at  a  certain  price  per 
thousand  feet,  and  deliver  it  at  the 
mouth  of  a  specified  river,  using  the 
employer's  dam  in  driving  the  logs,  if 
he  chooses,  is  an  independent  con- 
tractor. Carter  v.  Berlin  Mills  Co. 
(1876)  58  N.  H.  52,  42  Am.  Rep.  572. 

In  Easter  v.  Hall  (1895)  12  Wash. 
160,  40  Pac;  728,  a  contract  to  tow  logs 
at  so  much  a  thousand  feet  was  held 
to  be  an  independent  one. 

For  cases  in  which  persons  em- 
ployed on  a  piecework  footing  were 
held  not  to  be  within  the  purview  of 
log  lien  statutes,  see  Tucker  v.  Bryan 
(1913)  333  C.  C.  A.  428,  217  Fed.  576; 
Kieldsen  v.  Wilson  (1889)  77  Mich.  45, 
43  N.  W.  1054;  Sparks  v.  Crescent 
Lumber  Co.  (1905)  40  Tex.  Civ.  App. 
222,  89  S.  W.  423;  Jackson  v.  Downs 
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sion  that  the  person  employed  was  an 
independent  contractor  has  been  de- 
duced from  evidence  of  an  indirect 
description,  the  aggregate  of  proba- 


tive elements  included  others  besides 
those  mentioned  in  the  preceding 
paragraph.* 


(1912)  —  Tex.  Civ.  App.  —  149  S.  W. 

286. 

(d)  OlearlBC  laad. 

Persons  who  had  undertaken  to 
clear  a  certain  piece  of  land  at  a 
specified  price  per  acre  were  held 
treated  as  independent  contractors  in 
Black  V.  Christ  Church  Finance  Co. 
[1894;  P.  C]  A.  C.  (Eng.)  48,  63  L.  J. 
P.  C.  N.  S.  32,  6  Reports,  894,  70  L.  T. 
N.  S.  77,  58  J.  P.  332,  reversing,  but 
not  on  this  point  (1891)  10  New  Zea- 
land L.  R.  288.  A  similar -view  was 
adopted  in  Threlkeld  v.  White  (1890) 
8  New  Zealand  L.  R.  513;  Wright 
▼.  Holbrook  (1872)  52  N.  H.  120, 
13  Am.  Rep.  12;  Carroll  v.  Plymp- 
ton  (1860)  9  U.  C.  C.  P.  845. 
(•)  TranspoTtatloa  work. 

In  De  Forrest  v.  Wright  (1852)  2 
Blich.  368,  a  licensed  public  drayman, 
employed  to  cart  certain  barrels  for  a 
specified  price  per  barrel,  was  held  to 
be  an  independent  contractor. 

In  Comerford's  Case  (1918)  224 
Mass.  571,  113  N.  E.  460,  229  Mass. 
673,  119  N.  E.  900,  a  case  involving  a 
claim  under  a  workmen's  cofnpensa- 
tion  act,  a  master  teamster  was  re- 
garded as  being  an  independent  con- 
tractor. But  the  terms  of  the  par- 
ticular contract  are  not  stated.  The 
same  remark  applies  to  Re  Clancy 
(1917)  228  Mass.  316,  117  N.  E.  347. 

In  Hiladorf  v.  St.  Louis  (1869)  45 
Mo.  94,  100  Am.  Dec.  352,  two  persons 
who  agreed  to  remove  in  a  specified 
manner  from  a  city,  at  so  much  a 
head,  certain  dead  mulea  which  had 
been  killed  by  a  fire,  were  held  to  be 
independent  contractors. 

For  a  case  in  which  it  was  as- 
sumed that  a  truckman  employed  to 
deliver  flour  at  so  much  per  barrel 
was  an  indenendent  contractor,  see 
Langevin  v.  Schaller  (1914)  163  App. 
Div.  52,  148  N.  Y.  Supp.  534. 

>  (•)  Work     performed     for     r«Uro*d 

eompanles. 

In  Central  R.  &  Bkg.  Co.  v.  Grant 
(1872)  46  Ga.  417,  a  man  employed  to 
fill  up  a  railroad  trestle  with  earth 
at  so  much  per  yard,  the  company  fur- 
nishing the  necessary  cars,  mules,  and 
driver,  was  assumed,  for  the  purposes 
of  the  case,  to  be  an  independent  con- 
tractor.    It  was  not  suggested  that 


this  undertaking  of  the  company  was 
an  element  which  overcame  the  effect 
of  the  circumstance  that  the  compen- 
sation was  to  be  estimated  with  ref- 
erence to  the  amount  of  work  per- 
formed. Possibly  the 'decision  would 
not  be  approved  by  all  courts. 

That  the  inference  that  a  railway 
company  intended  to  reserve  the  right 
of  controlling  the  construction  trains 
of  a  contractor  who  agreed  to  lay  its 
track  at  the  rate  of  a  specified  number 
of  miles  per  month,  for  a  certain  sum 
per  mile,  and  furnish  all  the  tools, 
machinery,  and  labor  necessary,  can- 
not be  drawn  from  a  provision  that 
the  company  is  to  furnish  all  motive 
power  and  cars,  and  operate  the  con- 
struction trains,  was  held  in  Miller  v. 
Minnesota  &  N.  W.  R.  Co.  (1888)  76 
Iowa,  655,  14  Am.  St.  Rep.  258,  39  N. 
W.  188.  The  court  observed  that  the 
word  "operate"  was,  as  the  general 
tenor  of  the  contract  showed,  not  used 
in  the  general  sense  common  to  all  the 
acts  necessary  to  the  use  of  a  railroad 
by  moving  trains  over  it,  but  in  the  re- 
stricted sense  that  the  necessary 
force  was  to  be  furnished  to  move  the 
train  over  the  road  at  such  times  as 
directed  by  the  contractors.  It  is  evi- 
dent, therefore,  that  in  the  view  of  the 
court  the  effect  of  the  contract  was  to 
render  the  trainmen  special  servants 
of  the  contractors,  in  respect  of  the 
operation  of  the  construction  trains. 

In  Robideaux  v.  Hebert  (1907)  118 
La.  1089,  12  L.R.A.(N.S.)  632,  43  So. 
887,  the  immediate  employer  of  a 
workman  who  was  killed  through  the 
negligent  operator  of  a  "spreader" 
was  held  to  be  an  independent  con- 
tractor, where  the  following  facta 
were  shown:  The  defendant  railroad 
company  entered  into  a  contract  with 
Hebert,  its  codefendant,  whereby  he 
undertook  to  fill  in  with  earth  a 
trestle,  at  the  agreed  price  of  30  cents 
per  cubic  yard,  "pit  measure."  It  was 
stipulated  that  the  company  should 
transfer,  free  of  charge,  all  tools  and 
camp  outfits,  also  laborers  employed 
on  the  work,  from  a  designated  place 
to  the  trestle,  and  return  to  that  place 
all  tools  and  camp  outfits  on  comple- 
tion of  said  work;  also,  that  it  should 
furnish  locomotives,  necessary  flat 
cars  not  to  exceed  forty,  a  work-train 
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crew  to  be  paid  by  it,  two  camp  cars, 
and  the  spreader.  The  court  said: 
'It  was  clear  from  the  evidence  that 
the  defendant  Hebert  contracted  with 
the  railroad  company  to  do  and  de- 
liver certain  specific  work,  and  that 
the  manner  of  its  doing,  including  the 
employment,  payment,  and  control  of 
the  labor,  was  left  entirely  to,  him. 
He  was,  therefore,  an  independent 
contractor." 

In  Indianapolis  Northern  Traction 
Co.  V.  Brennan  (1909)  174  Ind.  1.  30 
L.R.A.(N:S.)  85,  87  N.  E.  215,  one  of 
the  two  contracts,  which  were  held  to 
be  independent,  provided  as  follows: 
"The  contractor,  in  consideration  of 
the  prices  hereinafter  agreed  to  be 
paid  to  him  by  the  company,  hereby 
undertakes  and  agrees  to  do  and  per- 
form, to  the  satisfaction  and  accept- 
ance of  the  chief  engineer  of  the  com- 
pany, all  of  the  grubbing,  clearing, 
grading,  and  to  furnish  all  materials, 
and  to  do  and  supply  all  other  things 
requisite  and  necessary  to  complete 
the  roadbed,  with  the  exception  of  the 
permanent  bridges  and  masonry,  and 
prepare  the  same  ready  for  receiving 
the  superstructure  upon  that  portion 
of  the  railroad.  .  .  .  Such  work 
shall  be  finished  in  the  best  and  most 
workmanlike  manner,  and  shall  be 
constructed  of  the  best  materials  of 
their  several  kinds,  and  all  in  con- 
formity with  the  annexed  specifica- 
tions and  conditions  and  proposals, 
which  are  hereby  expressly  made  a 
part  of  this  contract."  The  other 
contract  was, in  these  terms:  "The 
contractor  does  hereby  covenant, 
promise,  and  agree,  for  the  considera- 
tion hereinafter  named,  to  do  all 
work,  deliver  all  materials  for  erect- 
ing, complete  in  place,  the  work  de- 
scribed, all  in  accordance  with  the 
specifications  and  drawings  referred 
to  herein  and  hereunto  attached,  in  a 
proper,  thorough,  and  workmanlike 
manner,  and  under  the  direction  and 
to  the  satisfaction  of  the  company's 
engineer." 

In  Rogers  v.  Dexter  &  P.  R.  Co. 
(1901)  85  Me.  374,  21  L.R.A.  528,  27 
Atl.  257,  the  plaintiff  had  contracted 
to  do  a  certain  amount  of  grubbing 
for  the  construction  of  a  railroad  bed, 
at  a  fixed  price  per  square  yard.  He 
employed  other  men,  but  also  labored 
personally  and  physically  with  them 
in  the  manual  labor  of  grubbing. 
Not  having  been  paid  for  the  work  by 
the  contractor  for  the  whole  road,  he 


sued  the  railroad  company  under  Rev. 
Stat.  1883,  chap.  51,  §  141,  making 
railroad  companies  liable  to  "laborers 
employed,  for  labor  actually  per- 
formed on  the  road.-'  It  was  held  he 
could  not  recover  of  the  company, 
'even  for  his  own  labor  thus  actually 
performed  on  the  road,  since  he  was 
not  a  "laborer"  in  the  statutory  sense 
of  the  word,  but  was  an  independent 
contractor,  whose  personal  labor  was 
not  for  wages,  but  to  save  paying 
wages. 

A  person  who  had  contracted  to 
build  the  roadbed  of  a  railway  ready 
for  the  superstructure,  according  to 
the  terms  of  the  agreement,  and  to 
deliver  it  over  on  a  certain  date,  and 
who,  in  doing  the  work,  employed  his 
own  hands  and  teams,  and  furnished 
his  own  material,  implements,  and 
tools,  was  held  to  be  an  independent 
contractor  in  McKinley  v.  Chicago,  S. 
F.  &  C.  R.  Co.  (1890)  40  Mo.  App.  449 
(railway  company  not  liable  for  in- 
jury caused  by  negligent  operation  of 
construction  train). 

(b)  Work  with  racpaet  to  bnildlncs. 

One  under  contract  with  the  owner 
of  premises  to  erect  a  wall  thereon,  at 
a  specified  price  per  1,000  brick,  is  not 
a  servant  of  a  corporation  of  which 
the  owner  is  an  officer,  and  which  is  in 
possession  of  the  premises  and  also 
of  the  adjoining  premises,  so  as  to 
impose  the  duty  of  a  master  upon  it  in 
respect  to  protecting  him  from  injury 
from  its  machinery.  Norton  v.  Vul- 
can Iron  Works  Co.  (1897)  18  App. 
Div.  508,  43  N.  Y.  Supp.  699,  1  Am. 
Neg.  Rep.  495. 

In  Pierson  v.  Gohr  (1915)  126  Md. 
385,  94  Atl.  1021,  a  man  employed  un- 
der a  verbal  contract  by  which  he  was 
to  furnish  the  labor  to  lay  the  bricks 
in  a  building  at  a  stipulated  sum  per 
thousand,  and  to  furnish  and  pay  the 
hodcarriers,  the  bricklayers,  and  the 
men  for  the  hoisting  machine,  as  well 
as  the  machine  itself,  which  was  used 
to  hoist  the  bricks  to  the  upper  sto- 
ries, was  treated  as  an  independent 
contractor. 

In  Perham  v.  American  Roofing  Co. 
(1916)  193  Mich.  221,  159  N.  W.  140, 
the  claimant's  decedent,  Perham,  who 
had  previously  been  employed  by  the 
defendant,  at  irregular  intervals,  to 
lay  roofs  at  a  daily  wage,  applied  for 
and  obtained  the  job  of  laying,  at  a 
specified  price  per  square,  the  roof  of 
a  building  on  which  the  company  had 
contracted    to    perform    this    work. 


Digitized  by 


Google 


1236 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


Perham  arranged  with  another  work- 
man to  do  the  job  with  him  and  share 
the  proceeds.  A  boy  was  borrowed 
from  the  firm,  but  paid  by  Perham,  as 
helper.  The  material  employed  in 
roofing  was  furnished  by  the  Ameri- 
can Roofing  Company,  as  well  as 
scaffolds,  scaffold  hoist,  and  a  slate 
machine.  Held,  that  Perham  was  not 
an  "employee"  within  the  meaning  of 
the  Michigan  Workmen's  Compensa- 
tion Act.  The  court  said:  "The  facts 
import,  not  a  contract  to  lay  slate  at  a 
price  per  square,  instead  of  by  the 
day,  but  a  contract  to  do  a  job  of  slate 
laying.  It  is  as  though  Perham  had 
measured  the  roof,  found  the  number 
of  squares,  and,  multiplying  by  the 
price  per  square,  had  contracted  to  do 
the  job  for  a  sum  certain.  It  was  a 
necessary  implication  that  the  work 
was  to  be  done  in  a  workmanlike  and 
proper  manner,  the  premises  being 
considered.  Perham  was  in  the  exer- 
cise of  an  independent  and  distinct 
employment,  not  under  the  immediate 
control,  direction,  or  supervision  of 
the  American  Roofing  Company." 

In  Embler  v.  Gloucester  Lumber  Co. 
(1914)  167  N.  C.  457,  83  S.  E.  740,  the 
evidence  held  to  be  sufficient  to  re- 
quire the  trial  judge  to  submit  to  the 
jury  the  question  whether  Allen,  the 
immediate  employer  of  a  workman 
killed  through  the  collapse  of  the 
wall  of  a  dry  kiln,  was  an  independ- 
ent contractor  or  a  servant,  was  as 
follows:  That  Allen  entered  into  a 
verbal  contract  with  the  defendant  to 
lay  the  brick  in  the  walls  of  the  kiln 
for  a  certain  amount  per  thousand; 
that  Allen  was  to  look  after  the  em- 
ployment of  the  workmen;  that  their 
wages  were  to  be  deducted  from  the 
contract  price  for  laying  the  brick; 
that  defendant  was  to  furnish  all  the 
material  for  the  construction  of  the 
walls;  and  that  the  defendant  turned 
over  to  Allen  a  blue  print,  containing 
plans  and  specifications  for  the  con- 
struction of  the  walls  of  the  kiln. 

In  Bowen  v.  Smyth  (1912)  68  Wash. 
513,  123  Pac.  1016,  a  man  who  agreed 
to  furnish  all  the  labor  and  materials, 
and  do  the  lathing  and  plastering  on 
the  building  according  to  the  plans 
and  specifications  adopted  for  the 
building,  and  to  the  satisfaction  of 
the  supervising  architect,  was  held  to 
be  an  independent  contractor,  because 
"he  had  full  control  of  the  mode  and 
manner  of  doing  the  work,  and  rep- 
resented the  employer  only  as  to  the 


results  of  the  work,  and  not  as  to  the 
means  by  which  it  was  to  be  accom- 
plished." 

See  also  Vogh  v.  F.  C.  Geer  Co. 
(1916)  171  N.  C.  672,  88  S.  E.  874 
(contract  for  the  construction  of  the 
steel  and  iron  work  of  a  building; 
provisions  not  stated  in  the  report); 
Bainai  v.  Dank  (1917)  199  Ala.  250,  74 
So.  341  (leasee  not  entitled  to  hold 
lessor  liable  for  negligence  of  inde- 
pendent contractor  employed  by  him 
to  make  repairs). 
(o)  Coaatcnotlos  of  bicbways. 

In  Symons  v.  Allegany  County 
(1907)  105  Md.  254,  65  Atl.  1067,  a 
written  contract  provided  that  one  P. 
was  to  make  over  and  repair  a  certain 
section  of  the  public  road;  that  he 
should,  at  his  own  expense,  furnish  all 
materials  used  on  said  road,  and  all 
work  and  labor  employed  thereon ;  and 
that  he  should  assume  all  risk  and 
liability  for  accident  and  damages  to 
persons  or  property  that  might  result 
from  his  own  negligence,  or  that  of  his 
servants  and  agents,  in  the  prosecu- 
tion of  said  work.  Held,  that  P.  was 
unquestionably  an   independent  con- 

In  Morris  v.  Salt  Lake  City  (1909) 
35  Utah,  474,  101  Pac.  373,  a  contract 
by  which  it  was  provided  that  the  per- 
son employed  was  to  furnish  all  the 
labor,  material,  and  appliances  neces- 
sary to  prepare  the  ground  for  a  side- 
walk, and  to  construct  it  in  accord- 
ance with  certain  specifications 
prepared  by  the  city  engineer,  and  ac- 
cording to  the  grade  established  by 
the  city,  was  held  to  be  independent. 

(d)  iMjing  water  pipe*. 

In  Bennett  v.  Mt.  Vernon  (1904)  124 
Iowa,  587,  100  N.  W.  349,  a  contract 
with  a  town,  binding  the  contractor  to 
furnish  all  the  material  and  labor  for 
laying  a  4-inch  water  main  along  a 
street  for  an  agreed  compensation  i>er 
lineal  foot,  was  held  to  render  him  an 
independent  contractor,  for  the  rea- 
son that  the  town  retained  no  control 
over  the  method  or  manner  of  doing 
the  work. 

(e)  M IniBg  work. 

In  Central  Coal  &  I.  Co.  v.  Grider 
(1903)  115  Ky.  745,  65  L.R.A.  455,  74 
S.  W.  1068,  a  contract  was  held  to  be 
independent  which  provided  for  the 
sinking  of  a  mine  shaft  at  a  speci- 
fied price  per  foot,  and  contained 
stipulations  to  the  effect  that  the  min- 
ing   company    should    "furnish    the 
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battery  for  doing  thia  work,  and  also 
a  -wtaim,  or  hoist,  to  be  worked  by 
horse  power,  also  two  horsea  for  said 
whim,"  and  that  "all  labor  and  ammu- 
nition necessary  for  the  completion  of 
the  work  should  be  furnished"  by  the 
persons  employed. 

In  Bon  Jellico  Coal  Go.  v.  Murphy 
a914)  161  Ky.  451,  171  S.  W.  160,  the 
defendant    coal    company    contracted 
'with  K.  &  £.,  experienced  miners,  to 
make  a  mine  entry  3  feet  wider,  and 
also  to  shoot  down  2  or  S  feet  of  the 
roof  for  a  distance  of  about  180  feet, 
so   that  the  materials  obtained  from 
the  broken-down  roof  might  be  used 
to  raise  and  level  a  depressed  part  of 
the  floor.    K.  &  E.  received  pay  per  ton 
of  coal  and  yardage  for  driving  the 
entry.    The  plaintiff  was  employed  by 
them    as   a    loader   on   daily   wages, 
which  were  paid  by  the  defendant,  and 
the    djefendant    carried    him    on    its 
books,  paying  him  wages,  with  a  de< 
duction  in  respect  of  such  supplies  as 
were  furnished  him  at  its  store;  and 
the    amount    so    paid    was    charged 
against  the  earnings  of  K.  &  E.    The 
liability  of  the  defendant  for  an  in- 
jury caused  to  the  plaintiff  by  the  fall 
of  slate  in  the  roof  was  affirmed,  on 
the  ground  that  he  was  its  servant, 
and  that  they  owed  him  a  non-dele- 
gable  duty  in  regard  to  furnishing  him 
with  a  safe  place  of  work.    The  notion 
that  a  person  employed  by  an  inde- 
pendent contractor'  becomes  a  servant 
of  the  principal  employer,  merely  be- 
cause the  latter  pays  his  wages,  is  so 
entirely   opposed    to   the    authorities 
which  bear  upon  the  point  that  it  is 
difficult  to   suppose   the   relationship 
of  master  and  servant  to  have  been 
predicated  upon  such  a  ground.    The 
only  alternative  explanation  seems  to 
be  that  the  immediate  employers  of 
the  plaintiff  were  assumed,  as  matter 
of  law,  to  be  the  servants  of  the^  de- 
fendants.    But    such    an    assumption 
was  plainly  unwarrantable  under  the 
circumstances  in  evidence. 

In  Kiser  v.  Suppe  (1908)  133  Me. 
App.  19,  112  S.  W.  1005,  a  verbal  con- 
tract between  the  defendants  and  J. 
provided  that  the  tetter  was  to  clean 
out  a  prospect  shaft,  and  to  cut  6  feet 
of  it,  receiving  for  the  services  of 
himself  and  his  assistants  wages  at  a 
daily  rate;  that  he  was  then  to  sink 
t^e  shaft  deeper,  receiving  compensa- 
tion at  the  rate  of  $10  per  foot;  that 
he  was  to  employ  and  pay  such  miners 


furnish  the  power  and  other  material 
consumed  in  the  operations;  and  that 
the  defendants,  in  addition  to  the  con- 
sideration mentioned,  were  to  furnish 
J.,  for  use  in  the  work,  a  derrick  and 
other  appliances.  Held,  that  J.  was 
an  independent  contractor,  although 
the  defendants  were  entitled  to  dis- 
continue the  work  at  any  time. 
(f )  Well  siiiklnK. 

In  Westover  v.  Hoover  (Neb.)  ante, 
215,  a  man  employed  on  the  terms 
that  he  was  to  furnish  all  the  labor, 
machinery,  and  material  necessary 
for  sinking  a  well,  and  that  he  was  to 
receive  $1.50  a  foot  if  he  procured  a 
supply  of  water,  and  nothing  if  he 
failed  to  do  so,  was  held  to  be  an  in- 
dependent contractor. 

(k)  Oonstrnctioa  of  akips. 

That  a  "lumper"  (i.  e.,  calker)  was 
an  independent  contractor  was  held  to 
be  a  necessary  deduction  from  undis- 
puted evidence  that  he  employed  and 
paid  a  gang  of  mechanics,  and  that  by 
the  terms  of  his  agreement  he  was  to 
erect  a  specified  scaffold,  to  grave  the 
vessel,  put  on  the  felt,  and  run  the 
metal,  and  was  to  receive  4  cents  for 
every  sheet  that  went  on  the  ship. 
Butler  V.  Tnwnsend  (1891)  126  N.  Y. 
105,  26  N.  E.  1017. 
(fc)  I'OKKtaB. 

In  Moore  v.  Sanborne  (1858)  2 
Mich.  519,  59  Am.  Dec.  209,  the  evi- 
dence showed  that  the  person  em- 
ployed had  undertaken,  for  a  specified 
sum  per  1,000  feet,  to  cut  all  the  logs 
which  the  employer  had  on  a  desig- 
nated tract  of  land,  and  to  deliver 
them  to  the  employer  at  a  place 
named.  It  also  appeared  that  the  em- 
ployer had  no  interest  in  the  running 
of  the  logs,  until  they  reached  the 
point  of  delivery,  and  did  not  render 
any  assistance,  pecuniary  or  other- 
wise, in  the  cutting  or  running  of 
Miem.  Held,  that  the  person  employed 
was  an  independent  contractor.  The 
court  declared  that  the  contract  was 
one  under  which  "no  power  of  direc- 
tion or  supervision  was  reserved." 

In  Tsangournos  v.  Smith  (1918) 
188  App.  Div.  751,  171  N.  Y.  Supp.  256, 
a  case  arising  under  a  workmen's 
compensation  act,  the  evidence,  as 
stated  by  the  court,  was  as  follows: 
Smith  made  a  contract  with  a  lum- 
ber company  to  cut  certain  standing 
timber  into  cords,  and  to  load  the 
same  upon  railroad  cars.    The  lumber 
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company  agreed  to  pay  Smith  $1.35 
per  cord  for  thia  wood,  and  Smith 
subcontracted  this  job  to  several 
other  men,  who  in  turn  hired  laborers. 
Amontr  these  subcontractors  was  one 
Raptes,  who  was  to  be  paid  at  the 
rate  of  $1.20  per  cord  for  the  portion 
of  the  wood  cut  under  his  direction, 
and  was  to  have  a  camp  furnished  by 
Smith  for  his  workmen.  An  award 
made  against  Smith  by  the  state  in- 
dustrial commission  to  the  dependents 
of  Tsangournos,  who  was  killed  by  a 
falling  tree,  was  set  aside,  on  the 
ground  that  all  of  the  competent  evi- 
dence [not  stated]  tended  to  show  that 
Raptes  was  an  independent  contrac- 
tor. 

A  person  who  agrees  to  cut  stand- 
ing trees  into  lumber,  at  a  specified 
price  per  1,000  feet,  and  hires  and 
pays  the  workmen  by  whose  labor  the 
work  is  carried  out,  is  an  independent 
contractor.  Knowlton  v.  Hoit  (1891) 
67  N.  H.  155,  30  Atl.  346. 

In  Pierrepont  v.  Loveless  (1878)  72 
N.  Y.  211,  defendants,  or  the  firms  of 
which  some  of  them  were  members, 
severally,  cut  and  placed  on  the  ice  in 
the  R.  river,  saw  logs  to  be  floated 
down  the  river  to  their  respective 
mills  during  the  high  water  in  the 
spring.  They  or  their  firms,  several- 
ly, entered  into  a  written  contract 
with  S.  &  D.,  by  which  the  latter 
agreed  to  take  the  logs,  drive  them 
down,  and  put  them  in  the  booms  of 
the  respective  owners  for  so  much  a 
log.  Other  parties  also  placed  logs 
in  the  river  to  be  floated  down,  and 
employed  servants  to  drive  them. 
Held,  that  S.  &  D.  were  "contractors, 
exercising  an  independent  employ- 
ment." The  court  said:  "Each  of  the 
defendants  owned  but  a  comparatively 
small  number  of  these  logs,  and  when 
placed  in  the  charge  of  Snell  and 
Douglass  they  were  wholly  beyond  the 
control  of  the  owner.  The  absence  of 
control  was  more  complete  than  in 
any  of  the  cases  on  the  subject;  nei- 
ther of  the  owners  had  any  right  to 
interfere  with  the  logs  of  the  others, 
nor  could  he  separate  his  own." 

In  Scales  v.  First  State  Bank  (1918) 
88  Or.  490,  172  Pac.  499,  where  the 
action  was  brought  to  recover  the 
price  of  certain  commodities  sold  to 
one  Ewing,  the  validity  of  the  defense 
raised,  viz.,  that  he  was  not  an  agent 
of  the  defendant  bank  in  respect  of 
the  purchase  of  the  articles,  but  an  in- 
dependent contractor,  depended  main- 


ly upon  the  effect  of  a  contract  made 
between  Ewing  and  the  defendant 
banking  coinpany,  the  provisions  of 
which  were  thus  stated  by  the  court: 
He  agreed  to  transport  to  T.  all  the 
wood  on  a  certain  tract  of  land,  ex- 
cept such  sticks  as  were  doty,  soggy, 
or  otherwise  unfit  for  the  market,  and 
such  portions  as  the  bank  might  re- 
serve. The  portions  reserved  were  to 
be  marked  in  some  appropriate  man- 
ner. The  contract  required  Ewing  to 
place  all  the  cordwood,  not  excepted 
or  reserved,  in  the  Sandy  river  at  a 
designated  point,  and  then  to  drive^he 
wood  down  the  river  in  a  careful  and 
prudent  manner  to  T.,  where  he  was 
properly  and  securely  to  boom  the 
wood.  Ewing  specifically  agreed  to 
construct  all  roadways  and  chutes 
necessary  for  moving  the  wood  to  the 
river,  and  at  his  own  expense  to  con- 
struct all  booms  and  dams  necessary 
for  driving  the  wood,  or  for  holding 
it  in  the  river.  The  contract  obligated 
Ewing  to  pay  the  defendant  $3  per 
cord  for  all  the  wood  left  on  the  bars 
and  banks  of  the  river,  and  to  exercise 
the  greatest  of  care  and  precaution" 
so  as  to  prevent  any  wood  from  escap- 
ing from  the  boom.  The  defendant 
agreed  to  furnish  and  install  the  con- 
veyer to  be  used  in  removing  the  wood 
from  the  river,  and  an  engine  to  drive 
it,  but  it  was  also  stipulated  that  the 
bank  did  not  assume  or  retain  any 
control  or  supervision  over  the  con- 
veyer while  it  was  being  operated  and 
used  by  Ewing.  Ewing  also  agreed  to 
make  all  repairs  to  the  conveyer  and 
engine  while  in  use,  and  to  "furnish 
all  wagons,  sleds,  horses,  and  all 
materials  and  labor  of  every  kind  and 
description  which  shall  be  used  by" 
him  "in  complying  with  and  carrying 
out  the  terms  and  conditions  of  this 
contract,  all  at  the  expense  of  Ewing, 
and  without  cost  and  expense  to  the 
Fir%t  State  Bank."  The  bank  agreed 
to  pay  Ewing  $1.15  per  cord  for  all 
wood  delivered  by  him  at  T.,  advance 
payments  being  provided  for  on  the 
footing  specified.  The  contract  obli- 
gated Ewing  to  make  two  drives,  the 
second  one  to  be  finished  before  a 
specified  date,  and  time  was  declared 
to  be  of  the  essence  of  the  contract. 
Ewing  also  agreed  to  save  the  bank 
"harmless  from  any  and  all  labor  and 
materialmen's  liens,"  to  pay  "all  rail- 
road demurrage  which  may  be  '  in- 
curred because  of  any  fault,  negli- 
gence, or  carelessness  on  his  part," 
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S  SZ.  Independence  predicated  unth.  re- 
lation to  evidence  partly  cireumetanttat 
and  partly  direct. 

In  other  cases  the  evidence  from 
-which  the  independence  of  the  con- 


tract was  inferred  emDraced,  m  addi- 
tion to  elements  of  the  description  men- 
tioned in  the  preceding  section,  testi- 
mony which  tended  directly  to  prove 
that  the  employer  was  not  entitled  to 


and  to  "exercise  the  greatest  of  care 
and  precaution  in  avoiding  any  and 
all  fires  in  and  about  the  premises, 
which  would  in  any  way  cause  the 
wood"  to  be  damaged  or  destroyed. 
The  contract  contained  clauses  which 
provided  that  the  bank  should  not  be 
held  responsible  for  any  personal  in- 
juries sustained  by  any  person  em- 
ployed by  Ewing  in  transporting  and 
delivering  the  wood,  and  empowered 
it  "to  take  full  control  and  posses- 
aion,"  and  to  prosecute  the  work  to 
completion  in  the  event  of  Ewing's 
failing  to  comply  with  any  of  the 
terms  or  conditions  of  the  contract. 
Held,  that  the  plaintiff  had  been  prop- 
erly nonsuited,  as  the  contract  was  on 
its  face  an  independent  one,  and  the 
parol  evidence  offered  by  the  plaintiff 
did  not  show  that  Ewing  had  been  in 
fact  appointed  as  an  agent  of  the  de- 
fendant. The  special  contentions  of 
the  plaintiff  were  thus  disposed  of: 
"The  presence  or  absence  of  a  provi- 
sion requiring  Ewing  to  give  a  bond 
does  not  in  the  slightest  degree  tend 
to  determine  the  nature  of  the  rela- 
tion created  by  the  writing.  The 
bank  had  6,000  cords  of  wood;  it  de- 
sired tq  move  some,  but  not  all,  of  the 
marketable  wood  to  Troutdale.  The 
agreement  required  the  bank  to  mark 
the  wood  so  as  to  enable  Ewing  to 
know  what  portions  were  not  to  be 
moved  by  him.  The  parties  to  the  con- 
tract merely  provided  a  means  for 
identifying  the  wood  to  be  handled  by 
EVring,  without  reserving  ito  the  bank 
any  control  over  the  means  or  meth- 
ods to  be  employed  in  handling  the 
wood  after  its  identification.  The 
parties  had  a  right  to  fix  the  degree 
of  care  to  be  exercised  by  Ewing  in 
moving  the  wood,  and  they  had  the 
same  right  with  reference  to  the  care 
to  be  exercised  in  preventing  loss  by 
fire.  Manifestly,  the  presence  of 
these  two  provisions  argues  against, 
rather  than  for,  the  creation  of  the  re- 
lation of  principal  and  agent.  The 
stipulation  obligating  Ewing  to  save 
the  bank  harmless  from  liens  for  la- 
bor and  materials  has  no  tendency  to 
create  an  agency.  The  presence  of  a 
provision  exempting  the  bank  from 
liability  for  personal  injuries,  and  the 


absence  of  a  provision  exempting  the 
bank  from  liability  for  labor,  supplies, 
and  material  do  not  constitute  an  im- 
plied admission  of  liability  for  labor, 
supplies,  and  materials." 

(1)  ClearlnK  land. 

In  Dibert  v.  Giebisch  (1914)  74  Or. 
64,  144  Pac.  1184,  a  written  contract 
under  which  the  plaintiff's  immediate 
employer  was  to  furnish  all  the  labor 
and  material  necessary  to  clear  land, 
and  receive  for  its  work  a  certain 
price  per  acre,  was  treated  as  being 
prima  facie  independent;  but  the 
parol  evidence  was  held  to  be  suffi- 
cient to  overcome  this  presumption. 

(J)  Hauling  boat*  on  oaaals. 

Persons  who  undertake  to  haul  the 
boats  of  a  coal  company  on  a  canal, 
with  their  ovm  captains,  hands,  and 
horses,  and  are  paid  a  specified  price 
for  every  ton  of  coal  on  the  boats,  are 
independent  contractors  with  relation 
to  the  company.  Blattenberger  v. 
Little  Schuylkill  Nav.  R.  &  Coal  Co. 
(1889)  2  Miles  (Pa.)  309. 

<k)  Iioadlag  and  nnloadiag  of  ihlpa. 

In  Bobbey  v.  Crosbie  &  Co.  [1916; 
C.  A.]  84  L.  J.  K.  B.  N.  S.  (Eng.)  856, 
one  Watts  undertook  to  unload  a  car- 
go of  sulphur  in  bulk,  at  the  rate  of 
Is.  6d.  per  ton,  and  brought  Bobbey 
and  other  laborers  to  perform  the 
work.  The  sacks  were  provided  by 
Crosbie  &  Company,  and  their  man- 
aging director  was  present  while  the 
unloading  took  place.  Watts,  accord- 
ing to  custom,  divided  the  money  so 
received  between  himself  and  the 
members  of  the  gang  equally,  except 
that  Watts  received  from  each  man 
twopence.  Held-,  that  the  trial  judge 
had  wrongly  found  that  there  was 
such  a  contract  of  service  between 
Crosbie  and  Bobbey  as  would  entitle 
the  latter  to  claim  against  the  former 
under  the  Workmen's  Compensation 
Act.  Cozens-Hardy,  M.  R.,  said: 
'"The  only  contract  was  with  Watts. 
Bobbey  could  not  have  sued  Crosbie 
for  wages.  There  was  no  bargain  as 
to  the  number  of  members  of  the  gang. 
They  were  not  selected  by,  or  even  ap- 
proved by,  Crosbie." 
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control  the  person  employed,  with  respect  to  the  details  of  the  stipulated  work.* 


1  (a)  Work     performed     for     railroad 

oompanles. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Yonley  (1890)  —  Ark.  — ,  18  S.  W.  333, 
one  C.  accepted  the  offer  evidenced  by 
the  following  letter  from  the  defend- 
ant's roadmaster:  "I  will  pay  $25  per 
mile  for  cutting  and  clearing  right  of 
way  from  89-mile  post  to  101-mile 
post.  Want  all  trees,  bushes,  logs, 
weeds,  grass,  and  all  rubbish,  cleared 
off  the  right  of  way,  and  burned."  C, 
whose  testimony  was  uncontradicted, 
said :  "I  hired  my  men,  and  paid  them 
myself.  The  defendant  had  nothing 
to  do  with  them,  and  did  not  under- 
take to  order  or  control  my  men." 
Held,  that  C.  was  an  independent  con- 
tractor, and  that  the  railroad  company 
was  not  liable  for  the  negligence  of 
his  employees.  On  a  motion  for  re- 
hearing no  exception  was  taken  to 
this  ruling.  See  (1890)  53  Ark.  503, 
9  L.R.A.  604,  14  S.  W.  800. 

In  Philadelphia,  B.  &  W.  R.  Co.  v. 
Karr  (1912)  —  A.L.R.  — ,  88  App.  D. 
C.  193,  a  contract,  held  to  be  unques- 
tionably independent,  contained  the 
following  provisions,  among  others: 
"The  contractor  is  to  provide  all  man- 
ner of  labor,  materials,  apparatus,  ma- 
chinery, appliances,  power,  light,  and 
all  other  things  needful  or  necessary 
for  the  performance  of  the  work  in 
strict  accordance  with  the  attached 
drawings  and  specifications  forming 
a  part  of  this  contract,  and  to  the  sat- 
isfaction of  the  chief  engineer  of  the 
railroad  company,  and  shall  make  no 
subcontract  for  the  work  upon  said 
tunnel,  excepting  for  the  delivery  of 
materials,  without  the  consent,  in 
writing,  of  said  chief  engineer.  All 
work  to  be  done  under  the  supervision 
•f  the  engineer  of  construction,  or  as- 
sistant engineer  in  charge  of  the  work, 
.  .  .  who  shall  decide  all  questions 
which  may  arise  as  to  the  quality  and 
suflSciency  of  materials,  the  character 
and  correctness  of  the  work,  and  the 
payments  therefor,  and  should  the 
contractor  and  said  engineer  fail  to 
agree  thereon,  then  said  contractor 
may  apply  to  said  chief  engineer, 
whose  decision  shall  be  final.  .  .  . 
The  contractor  shall  deliver  over  the 
tunnels  to  said  railroad  company  in  a 
perfect,  clean,  and  serviceable  condi- 
tion when  completed." 

In  Hayes  v.  Chicago,  O.  &  P.  R.  Co. 
(1916)  203  III.  App.  472,  where  the 
claimant's  decedent,  while  engaged  in 


repairing  the  telegraph  wires  of  the 
Chicago,  Rock  Island  &  Pacific  Rail- 
road Company,  his  employer,  was 
killed  by  a  stump  of  a  tree,  which  was 
thrown  up  by  a  blast  set  off  by  the 
servants  of  one  McMillan  on  the  ad. 
jacent  road  of  the  Chicago,  Ottawa  & 
Peoria  Railroad  Company,  then  under 
construction,  it  was  held  that  the 
principal  contractor  and  the  subcon- 
tractor were  not  placed  in  the  position 
of  servants  of  the  latter  company,  by 
reason  of  the  inclusion  in  their  con- 
tracts of  the  following  clauses:  A 
clause  making  time  the  essence  of  the 
contract.  A  clause  providing  that  the 
contractor  will  carry  on  and  prosecute 
the  work  in  such  manner,  at  such  time, 
and  at  such  places  or  points,  as  the 
chief  engineer  of  the  company  shall 
direct,  and  will  complete  and  prepare 
for  the  superstructure  any  portion  of 
the  work  that  may  be  required  by  the 
chief  engineer  of  the  company.  A 
clause  forbidding  the  subcontracting 
of  any  part  of  the  work  without  first 
obtaining  the  written  consent  of  the 
engineer.  A  clause  providing  that  all 
subcontracts  should  be  written  on 
forms  identical  with  the  original  con- 
tract. A  clause  providing  that  the 
contractor  should  remain  responsible 
to  the  company  for  the  proper  per- 
formance of  the  work,  notwithstand- 
ing any  subcontracts.  A  clause  pro- 
viding that  the  engineer  may.  on  ten 
days'  written  notice,  suspend  opera- 
tions, or  reduce  the  working  force 
ftom  time  to  time,  at  any  particular 
point  or  points,  or  upon  the  whole 
work,  such  suspended  work  to  be 
again  resumed,  either  in  whole  or  in 
part,  as  the  chief  engineer  of  the  com- 
pany may  think  proper,  and  upon  re- 
ceipt of  three  days'  written  notice 
from  the  chief  engineer  of  the  com- 
pany that  the  suspended  operations 
are  to  be  resumed.  A  elauae  empow- 
ering the  engineer  to  forfeit  the  con- 
tract for  imperfect  work,  and  eject 
the  contractor  from  the  works,  using 
such  force  as  may  be  deemed  neces- 
sary for  the  purpose.  A  clause  em- 
powering the  company,  upon  forfei- 
ture of  the  contract,  to  employ  such 
force  and  means  as,  in  l^e  judgment 
of  its  engineer,  shall  be  necessary  to 
complete  the  work  in  the  manner  and 
within  the  time  provided  for  in  the 
contract,  and  providing  that  the  cost 
and  expense  of  such  completion  shall 
be  paid  by  the  contractor.    A  clause 
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empowering  the  company  to  atop  the 
work,  and  cancel  the  entire  contract 
by  giving  ten  days'  notice.  A  clause 
empowering  the  company  to  cancel 
and  annul  the  contract,  on  failure  of 
the  contractor  to  comply  with  the  pro- 
visions of  the  contract,  and  providing 
that  in  such  event  the  contractor  shall 
have  no  claim  or  demand  whatever 
against  the  company  for  damages,  or 
for  compensation.  A  clause  by  which 
it  was  agreed  that  the  chief  engineer 
of  the  company  should  be  constituted 
an  umpire  to  settle  finally  all  ques- 
tions in  case  of  dispute  or  misunder- 
standing between  the  parties  in  rela- 
tion to  any  of  the  stipulations  and 
provisions  contained  in  the  contract, 
and  of  the  specifications  annexed, 
and  of  the  plans,  profile,  and  drawings 
relating  thereto,  or  in  the  matter  of 
the  performance  of  the  contract. 

Provisions  in  a  contract,  which 
show  that  a  construction  company  was 
to  survey  and  locate  a  line,  procure 
the  right  of  way,  build  the  roadbed, 
tracks,  bridges,  sidetracks,  etc..  and 
equip  the  same  with  engines  and  cars 
in  accordance  with  certain  specifica- 
tions, "implies  a  condition  of  things 
which  necessarily  makes  the  con- 
struction company  an  independent 
contract^  so  far  as  the  provisions 
of  the  contract  furnish  a  rule  for 
classification."  St.  Louis,  Ft.  S.  &  W. 
R.  Co.  V.  Willis  (1888)  38  Kan.  330,  16 
Pac.  728. 

In  Hughes  v.  Cincinnati  &  S.  R.  Co. 
(1883)  39  Ohio  St.  461,  where  the  con- 
tract contained  the  following  provi- 
sions, it  was  held  that  the  right  of 
•  direction  reserved  to  the  engineer 
related  only  to  the  quantity  of  work 
to  be  done  in  the  construction  of  the 
road,  or  to  the  condition  of  the 
work  when  completed,  and  not  to  the 
mode  or  manner  of  doing  the  work: 
(1)  The  work  of  grubbing  and  clear- 
ing, excavation,  embankment,  is  to  be 
done  as  described  in  the  specifica- 
tions, and  agreeably  te  the  directioas 
ef  the  said  engineer  er  hvs  assistants. 
(•2)  Clearing. — The  entire  ground  ea 
which  embankments  or  excavations 
are  to  be  made,  and  such  additional 
width,  not  exceeding  50  feet  on  each 
side,  as  the  engineer  may  direct,  shall 
be  cleared  of  all  trees.  The  fences 
on  the  line  of  the  road  which  are  net 
removed  by  the  owner  shall  be  cleared 
off  by  the  contractor  and  piled  up 
and  preserved  for  the  use  of  the 
owner,  on  the  direction  of  the  engi- 


neer. (3)  Earthwork. — ^In  grading 
the  roadbed,  increased  width  shall  be 
made  for  passing  places  or  sidetracks, 
"at  such  places  as  the  engineer  may 
direct."  (4)  Excavation  will  include 
all  cuttings  necessary  to  or  connected 
with  the  railroad,  "and  which  shall  be 
directed  by  the  engineer."  Excava- 
tions will  be  "of  such  width  and  depth, 
and  with  side  slopes  of  such  inclina- 
tion, as  the  engineer  may  direct."  (5) 
Earth  from  roadway  excavations  is 
to  be  hauled  into  embankments,  "as 
far  as  the  engineer  directs,"  not 
exceeding  2,000  feet.  Spoil  banks  are 
to  be  so  formed  as  to  slope  backward 
from  the  roadbed  excavation  in  such 
manner  as  the  engineer  shall  direct. 
Rock  excavations  will  be  14  feet  in 
width  at  grade,  "with  such  side 
slopes  as  the  engineer  shall  direct." 
(6)  Embankments  for  roadbed  or  for 
whatsoever  purpose  incidental  to  or 
connected  with  the  construction  of  the 
railroad,  and  which  may  be  required 
by  the  engineer  in  charge,  shall  be 
built  at  his  direction."  (7)  The  form 
and  dimensions  of  embankments 
"shall  conform  to  the  stakes  and  di- 
rections of  the  engineer,"  and 
embankments  which  will  be  required 
about  masonry  "shall  be  built  at  such 
time,  and  in  such  manner,  and  of  such 
material  as  the  engineer  shall  direct." 
Embankments  shall  be  built  of  such 
height  and  width  as  will,  "in  the 
opinion  of  the  engineer,"  leave  them 
of  full  size  when  they  shall  have  be^ 
come  fully  settled  and  compact. 
Borrowed  earth  to  form  embank- 
ments will  be  taken  from  such  place 
as  may  be  selected  by  the  engineer. 
(8)  All  of  the  work  shall  be  done  in 
a  neat,  substantial,  and  workmanlike 
manner,  and  in  all  respects  fully  com- 
pleted, "to  the  satisfaction  of  the 
engineer  in  charge."  (9)  The  work 
embraced  in  the  contract  "shall  be 
prosecuted  with  such  force  as  the 
engineer  may  deem  adquate  to  its 
completion  within  the  time  specified," 
and  if,  at  aay  time,  the  contractor 
shall  refuse  or  neglect  to  prosecute 
the  work,  with  a  force  sufficient,  in 
the  opinion  of  the  said  engineer,  to 
secure  its  completion  within  the  time 
specified,  the  engineer,  or  such  other 
agent  as  he  may  designate,  may,  on 
ten  days*  notice,  proceed  to  take 
possession  of,  and  use  in  'completing 
the  work,  the  tools,  etc.,  belonging  to 
the  contractor,  and  employ  such 
number  of  men  as  may  in  his  opinion 
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be  necessary  to  insure  the  completion 
of  the  work  within  the  time  specified, 
charging  over  the  expenses  so  in- 
curred to  the  contractor.  And  if  the 
contractor  shall  fail  to  prosecute  the 
work  with  an  adequate  force,  or  to 
comply  with  the  directions  of  the 
engineer  in  regatd  to  the  manner  of 
performing  it,  or  in  any  other  way 
neglect  the  requirements  of  the  agree- 
ment and  specifications,  or  if  he  shall 
do  any  portion  of  the  work  embraced 
in  this  contract  in  an  unfaithful  and 
unworkmanlike  manner,  "the  engineer 
may,  at  his  discretion,  declare  this 
contract,  or  any  portion  or  section 
embraced  in  it,  forfeited."  This  was 
treated  as  a  controlling  precedent  in 
Grant  v.  Louisville  &  N.  R.  Co.  (1913) 
129  Tenn.  398,  165  S.  W.  963,  involving 
a  substantially  similar  contract. 

In  Thomas  v.  Altoona  &  L.  Valley 
Electric  R.  Co.  (1899)  191  Pa.  361,  43 
Atl.  215,  6  Am.  Neg.  Rep.  383,  one  S. 
had  made  with  the  defendant  a  con- 
tract in  writing,  by  which  he  under- 
took to  grade  the  surface  of  a  railroad 
and  lay  the  rails  for  a  certain  price 
per  lineal  foot.  The  document  in 
which  the  provisions  of  the  contract 
were  set  forth  was  not  produced,  and 
the  only  oral  evidence  offered  with  re- 
gard to  its  contents  was  the  testimony 
of  S.  that  all  the  authority  possessed 
by  the  defendant's  engineer  was  to 
put  in  the  grade  stakes,  and  say  to 
him,  "There  are  your  grade  stakes," 
and  the  testimony  of  defendant's  chief 
engineer  that  the  company  did  not 
reserve  any  right  or  power  to  control 
the  performance — only  that  S.  was  to 
grade  the  track  and  lay  the  rails, 
subject  to  his  approval  in  every  re- 
spect. By  the  trial  judge,  whose  opin- 
ion was  approved  and  adopted  by  the 
supreme  court,  S's  answer  was  de- 
clared to  mean  that  the  matter  to  be 
supervised  by  the  defendant's  en- 
gineer was  the  manner  of  the  com- 
pletion of  the  work,  not  the  manner 
of  its  execution.  A  provision  which 
rendered  the  contract  subject  to  for- 
feiture for  noncompliance  with  the 
engineer's  directions  in  regard  to  the 
manner  of  constructing  the  road,  was 
held  to  have  reference  to  his  direc- 
tions in  respect  of  such  matters  as  he 
had  a  right  to  direct,  such  as  fixing 
the  grades  and  alignment,  establishing 
the  amount  of  work  performed  during 
each  month,  and  employing  workmen 
in  case  S.  failed  to  furnish  a  sufficient 
force.    The  conclusions  of  the  learned 


judge  were  summed  up  in  the  follow- 
ing words:  "The  defendant  did  not 
reserve  in  its  contract  with  Stark  any 
control  over  his  employees  or  the 
means  to  be  employed  by  him  to  do 
the  work  he  contracted  for.  It  had  no 
control  or  supervision  of  the  work, 
except  to  see  that  it  was  completed 
according  to  the  specifications.  With 
the  men  or  means  employed  by  Stark 
to  accomplish  it,  it  had  nothing  to  do, 
except  in  the  event  of  Stark's  neglect 
or  refusal  to  prosecute  the  work  with 
a  force  sufficient  for  its  completion 
within  the  time  specified  in  the  agree- 
ment, which  contingency  did  not 
happen." 

In  Rogers  v.  Florence  R.  Co.  (1889) 
31  S.  C.  378,  9  S.  E.  1059,  the  provi- 
sions upon  which  the  plaintiff  unsuc- 
cessfully relied,  for  the  purpose  of 
establishing  his  contention  that  the 
contractor  was  a  mere  servant,  were 
thus  grouped  together  by  the  court: 
The  work  was  to  be  done  "subject  to 
the  approval  of  the  chief  engineer." 
The  company  was  to  retain  regularly 
in  its  service  an  assistant  engineer  to 
direct  the  execution  of  the  work.  The 
contractor  was  to  increase  the  force, 
"whenever  required  by  the  chief 
engineer."  If  he  failed  to  complete 
the  work  within  the  time  Mipulated, 
the  company  might  hire  hanns  to  com- 
plete it  at  his  expense.  He  was  to 
discharge  any  employee  who  should, 
"in  the  judgment  of  the  chief  en- 
gineer, or  assistant  in  charge  of  the 
work,"  be  unfaithful,  unskilful,  or 
remiss  in  the  performance  of  the  work, 
or  guilty  of  riotous,  disrespectful,  or 
other  improper  conduct.  He  was  to  _ 
be  responsible  for  damages  as  between 
himself  and  the  company.  All  trees, 
logs,  bushes,  and  other  perishable 
material  were  to  be  removed  to  the 
outer  limits  of  the  clearing,  or  burned 
up.  Reviewing  these  stipulations,  the 
court  said:  "We  suppose,  if  the  con- 
tract had  not  contained  the  condi- 
tions and  limitations  above,  that  it ' 
could  hardly  be  contended  that  Har- 
din was  not  an  independent  contrac- 
tor. Do  these  conditions  destroy  and 
negative  that  feature?  We  think  not, 
for  the  reason  that  they  do  not 
apply  to  the  mode  and  manner  of 
having  the  work  done,  nor  do  they 
in  any  way  take  said  work  out  of  the 
hands  of  Hardin  [the  contractor]. 
They  are  nothing  more  than  certain 
rules  under  which  the  work  was  to  be 
done    by    Hardin,    and    intended    to 
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guarantee  the  faithful  execution  of 
the  specified  work.  We  do  not  see 
"why  one  working  under  specified  rules 
may  not  be  an  independent  contractor, 
as  without  such  rules.  One  con- 
tracting to  build  a  house,  according 
to  specifications  and  plans  drawn  by 
an  architect,  and  under  the  inspection 
of  the  architect,  which  is  usually  the 
case,  would,  none  the  less,  be  an  inde- 
pendent contractor,  because  of  the 
presence  and  inspection  of  the  archi- 
tect. The  point  is.  Who  is  doing  the 
work?  Is  the  company  doing  it  by 
its  employees,  or  is  the  contractor  by 
his?  The  company  certainly  had  t;he 
right  to  see  that  the  contractor  was 
doing  the  work  according  to  the  con- 
tract, and  that  he  employed  skilful 
and  proper  laborers,  and  the  regula- 
tions above  were,  as  it  appears  to  us, 
intended  .  to  accomplish  this  end — 
nothing  more." 

In  Louisville  &  N.  R.  Co.  v.  Cheat- 
ham (1906)  118  Tenn.  160,  100  S.  W. 
902,  the  independence  of  a  contract 
embracing  the  following  provisions 
was  affirmed:  That  the  said  con- 
tractors are  to  construct  and  finish  in 
a  good,  skilful,  substantial,  and 
Workmanlike  manner,  and  with  all  the 
requisite  labor,  teams,  tools,  engines, 
and  machinery,  and  with  materials 
sufficient  and  proper  of  their  several 
kinds,  complete  all  and  singular  the 
grading,  masonry,  and  such  other 
work  as  may  foe  required  according  to 
the  specifications,  plans,  profiles, 
sections,  and  drawings  exhibited  by 
the  engineer  of  the  railroad  company 
at  his  office.  Said  labor,  teams, 
tools,  engines,  machinery,  and  mate- 
rials to  be  furnished,  and  the  said 
work  to  be  done,  by  the  said  contrac- 
tors to  the  satisfaction  of  the  engineer 
of  the  railroad  company,  according  to 
th«  said  specifications,  plans,  profiles, 
and  sections.  Said  engineer  shall 
have  the  right  to  make  any  alteration 
that  may  be  hereafter  determined  by 
him  as  necessary  or  desirable  in  the 
location,  line,  grade,  plan,  form,  or 
dimensions  of  the  work,  either  before 
or  after  the  commencement  of  the 
same.  Said  contractors  further  agree 
that  they  will  not  execute  any  work 
or  make  any  modification  or  altera- 
tion in  the  work  mentioned  in  said 
specifications,  unless  ordered  in 
writing  by  the  engineer,  nor  will  they 
claim  payment  for  the  same  unless 
•Hch  written  order  be  produced.  The 
contractors  shall  not  let  or  transfer 


this  contract,  nor  any  part  thereof,  to 
any  other  person  (except  for  the  de- 
livery, of  material),  without  the  writ- 
ten consent  of  the  engineer;  nor  shall 
the  contractors  employ  any  person  or 
persons  who  commit  depredations  or 
insult  travelers  or  other  persons,  and 
all  such  disorderly  persons  shall  be 
discharged  ,from  employment  when- 
ever the  contractors  shall  be  directed 
so  to  do  by  the  engineer  in  charge  of 
the  work.  The  contractors  agree  to 
pay  and  to  hold  the  railroad  company 
harmless  from:  (a)  All  debts  or 
dues  of  the  demands  or  claims  against 
the  contractors,  or  against  any  sub- 
contractors for  services  and  labor 
performed  or  materials  furnished  in 
said  work,  for  provisions  or  supplies, 
board  of  men  and  teams  engaged  up- 
on said  work,  and  debts,  dues,  de- 
mands, or  claims  growing  out  of  said 
work,  whether  like  or  unlike  those 
enumerated.  (b)  All  claims  for 
damages  done  by  the  contractors, 
subcontractors,  or  the  employees  of 
either,  and  to  hold  the  railroad  com- 
pany harmless  from  all  liens,  garn- 
ishments, attachments,  suits,  etc. 
If  at  any  time  the  contractors  shall 
refuse  or  neglect  to  prosecute  the 
work  with  a  force  sufficient,  in  the 
opinion  of  the  engineer,  for  its  com- 
pletion within  the  time  specified  in 
this  agreement,  the  engineer  in 
charge,  or  such  other  person  as  the 
engineer  may  designate,  may  proceed 
to  employ  such  a  number  of  workmen, 
laborers,  and  overseers  as  may,  in  the 
opinion  of  the  said  engineer,  be  neces- 
sary to  insure  the  completion  of  the 
work  within  the  time  mentioned;  at 
such  wages  as  he  may  find  it  neces- 
sary or  expedient  to  give,  and  charge 
the  amount  so  paid  to  the  contractors 
as  a  credit  on  the  contract;  or  the 
said  engineer  may,  at  his  discretion, 
for  the  failure  to  prosecute  the  work 
with  an  adequate  force,  or  for  non- 
compliance with  his  instructions  in 
regard  to  the  manner  of  construction, 
or  for  any  other  omission  or  neglect 
of  the  requirements  of  this  Agreement 
and  specifications  on  the  part  of  the 
contractors,  declare  this  contract 
abandoned.  The  amount  of  force 
employed  by  the  contractors  is  at  all 
times  subject  to  the  regulation  of,  and 
must  be  increased  or  diminished  as 
required  by,  the  engineer.  The  work 
under  this  contract  shall  at  every 
stage  of  its  progress,  from  beginning 
to  end,  be  subject  to  the  direction. 
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inspection,    and    acceptance    of    the 
engineer. 

In  Houston  &  G.  N.  R.  Col  v.  Van 
Bay  less  (1876)  1  Tex.  App.  Civ.  Cas. 
(1  White  &  W.)  247,  where  the  action 
was  brought  to  recover  the  value  of 
a  mule,  killed  by  a  train  on  defend- 
ant's road,  an  unqualified  instruction 
to  the  effect  that  "contractors  for  the 
construction  of  a  railroad  are,  during 
the  execution  of  said  work,  the  serv- 
ants of  the  company,  and  that  the 
tortious  acts  of  the  contractors,-^  while 
about,  the  business  of  the  company, 
are  properly  chargeable  to  it,"  was 
held  to  be  erroneous,  on  the  ground 
that  the  evidence  showed  that  at  the 
time  when  the  mule  was  killed  the 
road  and  trains  were  being  controlled 
and  operated  by  contractors  engaged 
in  the  construction  of  the  road,  over 
which  contractors  the  railroad  com- 
pany had  no  control. 

In  Crow  V.  McAdoo  (1920)  —  Tex. 
Civ.  App.  — ,  219  S.  W.  241,  where 
the  plaintiff  was  hired  by  one  Stone 
to  assist  him  in  disinfecting  certain 
railway  cars,  the  evidence  showed 
that  Stone  had  authority  to  employ 
for  this  work  whomsoever  he  pleased, 
without  being  in  any  wise  controlled 
by  the  railway  company;  that  the 
company  had  not  reserved  any  right 
to  supervise  or  direct  the  details  or 
manner  of  the  work;  that  the  disin- 
fecting materia]  (a  medicated  creo- 
sote), was  furnished  by  the  railway 
company,  together  with  a  standard 
formula  for  mixing  the  same,  but  the 
preparation  and  mixing  of  the  solu- 
tion were  done  by  Stone;  that  he  was 
paid  by  the  job  at  so  much  per  car ; 
that  he  was  not  a  regular  employee 
of  the  railway  company,  and  when  he 
finished  a  given  piece  of  work  his 
connection  with  the  corporation 
ceased  until  new  work  was  assigned 
to  him;  that  he  performed  work  for 
other  persons,  while  transferring,  un- 
loading, and  disinfecting  cars  for  the 
railway  company;  that  he  was  carried 
on  the  extra  labor  rell  ef  the  company 
at  the  place  in  question,  and  paid  by 
its  agent  for  the  woilc  done.  Held, 
that  Stone  was  indisputably  an  in- 
dependent contractor,  and  that  the 
plaintiff  could  not  recover  for  an  in- 
jury caused  by  the  splashing  of  the 
creosote  into  his  eye. 
(b)  Work  with  reapect  to  bnllding*. 

In  Normile  v.  Braby  (1866)  4  Fost. 
&  F.  (Eng.)  962,  the  defendants,  who 
were    zinc   manufacturers,    had    been 


employed  to  roof  a  building.  They 
sublet  the  work  to  one  M.,  they 
supplying  the  materials,  and  he  find- 
ing the  labor.  He  was  paid  by  the 
defendants  so  much  per  square  yard, 
and  paid  his  assistants  weekly  wages 
in  the  usual  manner.  Their  foreman 
looked  at  the  work  from  time  to  time, 
and  measured  it,  but  gave  no  direc- 
tions. Held,  that  M.  was  a  subcon- 
tractor, and  that  he  was  the  master  of 
the  assistants  engaged  by  him. 

In  United  Gas  Improv.  Co.  v.  Larsen 
(1910)  105  C.  C.  A.  486,  182  Fed.  620, 
a  contract  made  between  the  defend- 
ant gas  company  and  the  Sax  &  A. 
Construction  Company,  with  respect 
to  the  reconstruction  of  the  building 
leased  by  the  former,  provided  that 
the  latter  should  "provide  all  mate- 
rials and  perform  all  work  for  the  al- 
terations and  additions"  required  by 
the  contract,  as  shown  in  the  draw- 
ings and  specifications  prepared  by  R. 
&  L.,  architects;  that  "the  work  in- 
cluded in  the  contract  is  to  be  done 
under  the  direction  of  the  said  archi- 
tects, acting  as  counsel  for  the  lessees 
under  the  following  conditions  and  in 
the  following  manner,  and  that  the 
decisions  of  the  architects  as  to  the 
true  intent  of  the  drawings  and 
specifications  shall  be  final ;"  and  that 
the  contractor  "must  provide  all  nec- 
essary materials,  utensils,  and  labor 
for  the  completion  of  the  work,  and 
must  beer  all  loss  or  damage  from 
accident  which  may  occur  to  the 
neighboring  property  or  any  person 
or  persons  during  the  progress  of  the 
work,  whether  from  accidents  or  care- 
lessness on  his  part,  or  on  the  part  of 
his  representatives,  until  possession 
is  taken  by  the  owner."  Held,  that 
under  this  contract  the  S.  &  A.  Com- 
pany was  an  independent  contractor, 
and  consequently  that  the  wife  of  a 
subcontractor's  servant,  who  was 
killed  through  the  collapse  of  the 
building,  could  not  hold  the  gas 
ewnpany  liable.  The  c«urt  saM: 
"The  legal  effect  of  such  a  contract 
was  to  transfer  to  the  contractor 
possession  of  the  building,  reserving 
to  the  gas  company  the  privilege, 
through  its  architects,  of  inspecting 
the  work  and  enforcing  compliance 
with  plans  and  specifications.  It 
gave  to  the  owner  no  right  to  dictate 
as  to  the  means  of  performance,  but 
only  empowered  it  to  insist,  through 
the  architects,  on  a  building  com- 
pleted as  provided  in  the  plans  and 
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specifications.  .  .  .  The  only  thing 
to  connect  the  gas  company  with  the 
work  was  the  contract.  It  took  no 
part  by  its  employees  in  conducting 
the  work,  did  not  interfere  with  it, 
or,  indeed,  was  not  present  upon  it." 

In  Arkansas  Land  &  Lumber  Co.  ▼. 
Secrist  (1915)  118  Ark.  561,  177  S.  W. 
37,  the  contract  in  question  was  con- 
stituted by  the  defendant's  acceptance 
of  an  offer  contained  in  a  letter  from 
one  Allen,  to  build  a  shed  for  a  cer- 
tain price  per  1,000  feet,  all  material 
to  be  furnished  by  the  defendant. 
The  nonliability  of  the  defendant  for 
injuries  sustained  by  a  workman  en- 
gaged by  Allen  was  affirmed,  on  the 
gr.ound  that  the  only  control  exer- 
cised by  the  defendant  over  the  latter 
was  for  the  puirpose  of  insuring  that 
the  plans  furnished  for  the  erection 
of  the  building  were  complied  with. 

In  Green  v.  Soule  (1904)  145  CaL  96, 
78  Pac.  837,  17  Am.  Neg.  Rep.  8,  the 
evidence  showed  that,  under  a  con- 
tract made  with  the  defendant,  the 
principal  contractor  for  the  erection 
of  a  building,  one  L.  had  agreed,  for 
a  specified  sum,  to  furnish  all  the 
necessary  materials  and  perform  all 
the  labor  required  in  the  plastering 
of  the  building  in  accordance  with  the 
plans  and  specifications;  and  that  in 
pursuance  of  this  contract  he  did  the 
plastering,  and  had  the  entire  charge 
of  that  part  of  the  work,  and  sole 
control  of  the  workmen  engaged 
therein.  Held,  that  the  defendant 
was  not  liable  for  an  injury  sustained 
by  the  plaintiff  as  a  result  of  his 
buggy  striking  against  a  mortar  box 
and  some  lumber  left  by  L.  on  the 
roadway  in  front  of  the  building. 

In  Mobley  v,  J.  S.  Rogers  Co.  (1918) 
68  Ind.  App.  308,  119  N.  E.  477,  a  con- 
tract made  between  the  general 
contractor  for  the  construction  of  a 
government  building-  and  the  plain- 
tiff, contained  the  following  stipula- 
tions: (1)  The  subcontractor  shall 
provide  all  labor  and  equipment  for 
the  erection  of  all  the  stone  and 
granite  used  in  the  building.  (2)  The 
work  shall  be  done  under  the  direction 
of  the  architect,  and  in  conformity  to 
certain  drawings  and  specifications. 
(4)  The  subcontractor  shall  provide 
facilities  for  inspection  by  the  con- 
tractor, and  he  shall  remove,  after 
notice,  all  materials  condemned  by 
the  architect.  (5)  A  sufficient  num- 
ber of  skilled  workmen  shall  be 
provided  by  the  subcontractor,   and. 


in  case  of  default  on  his  part  in 
this  regard,  the  contractor  shall  have 
the  right  to  employ  such  labor,  and 
all  damages  occasioned  by.  such  de- 
fault shall  be  charged  to  the  subcon- 
tractor. (9)  The  sum  to  be  paid  by 
the  contractor  for  said  wqrk  and 
material  shall  be  at  the  rate  of  22 
cents  per  cubic  foot  measured  in  the 
building;  patching  and  cutting,  made 
necessary  by  faults,  of  others  than  the 
subcontractor,  to  be  paid  for  at  the 
rate  of  75  cents  per  hour.  (12)  The 
subcontractor  shall  indemnify  the 
contractor  against  all  claims  for 
damages  arising  from  accident  to  per- 
sons or  property  occasioned  by  the 
subcontractor  and  his  employees,  and 
the  contractor  shall  indemnify  the 
subcontractor  against  claims  of  like 
character  occasioned  by  the  contrac- 
tor and  its  employees.  Held,  that  the 
contract  showed  clearly  that  the 
plaintiff  was  not  an  "employee"  with- 
in the  meaning  of  the  Indiana  Work- 
men's Compensation  Act.  The  court 
said:  "Appellant  is  therein  desig- 
nated as  a  subcontractor.  He  therein 
agreed  to  do  the  work  he  contracted 
to  do  according  to  certain  plans  and 
specifications  prepared  by  the  super- 
vising architect  of  the  Treasury 
Department,  and  under  the  direction 
of  said  architect,  so  that,  as  to  appel- 
lant's particular  work,  appellee  had 
nothing  whatever  to  do  except  to  see 
that  such  work  was  done  to  the  satis- 
faction of  such  architect,  and  to  pay 
appellant  the  agreed  price.  .  .  . 
Appellant  was  his  own  free  agent, 
under  the  control  of  no  one  except 
the  architect  and  original  contractor, 
and  then  only  to  the  extent  that  prop- 
er results  were  accomplished.  The 
marking  of  the  stone  by  the  superin- 
tendent, to  which  fact  appellant 
attributes  much  importance,  was 
simply  an  indication  where  the  cut- 
ting had  to  be  done,  in  order  that  that 
particular  stone  might  conform  to  the 
specifications  and  fit  in  the  proper 
place.  The  contract  with  reference 
to  this  particular  kind  of  work  pro- 
vides that  patching  and  cutting,  made 
necessary  by  the  fault  of  others  than 
the  subcontractor,  was  to  be  paid  for 
at  the  rate  of  75  cents  per  hour, 
clearly  indicating  that  the  contract 
was  intended  not  only  to  cover  the 
work  of  nlacing  the  stone  in  the  build- 
ing as  the  separate  blocks  were  de- 
livered on  the  premises  ready  to  to  be 
set,  but  that  when  it  became  neces- 
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sary  to  redress  or  underdress  any  of 
them,  by  reason  of  breaking  or  error, 
such  work  was  also  to  be  done  by 
appellant,  and  the  rate  of  compensa- 
tion fixed,  as  above  indicated,  not  as 
wages  as  an  employee,  but  as  pay  for 
the  pei:formance  of  work  covered  by 
the  terms  of  the  contract." 

In  Overhouser  v.  American  Cereal 
Co.  (1902)  118  Iowa,  417,  92  N.  W. 
74,  the  plaintiff  was  thrown  from  his 
bicycle  when  it  struck  a  stone  which 
had  fallen  from  a  wagon  uded  by 
Connor  &  Company  for  the  purpose  of 
hauling  earth,  etc.,  from  defendant's 
^cellar,  which  the  firm  had  agreed  to 
excavate  under  an  arrangement  of 
this  purport:  Connor  &  Company 
bought  all  material,  employed  ail 
help,  had  charge  of  the  work,  and  paid 
the  bills.  The  account  was  presented 
to  the  defendant  at  the  end  of  each 
week,  and  the  firm  was  reimbursed  on 
Saturday,  the  week  following,  for 
what  it  had  expended,  and  allowed  5 
per  cent  on  the  amount  for  services 
rendered.  When  dirt  was  excavated, 
Connor  &  Company  disposed  of  it, 
and  accounted  for  the  proceeds.  The 
evidence  tended  to  show  that  the 
cereal  company  gave  no  direction  as 
to  the  men  or  teams  to  be  employed, 
or  the  machinery  to  be  used;  that 
Connor  &  Company  determined  the 
method  to  be  adopted  in  making  any 
particular  improvement;  and  that, 
with  respect  to  the  particular  job 
which  was  being  performed  when  the 
plaintiff  was  injured,  the  firm  used 
its  own  judgment  as  to  the  means  of 
doing  it.  A  judgment  directed  for  the 
plaintiff  was  reversed,  for  reasons 
thus  stated:  "From  this  and  other 
evidence  introduced  the  jury  might 
have  found  that,  in  respect  to  the 
means  employed  to  perform  work  re- 
quired of  the  firm,  it  was  entirely 
independent  of  the  control  of  the 
cereal  company.  It  might  interrupt 
the  work,  or  change  the  plans,  but  in 
carrying  these  out  the  jury  may  have 
found  such  means  were  adopted  as 
were  selected  by  Connor  &  Company, 
independent  of  the  wishes  of  the 
cereal  company;  that  Connor  & 
Company  were  to  accomplish  a  cer- 
tain result  according  to  their  own 
methods,  without  being  subject  to  the 
control  of  the  cereal  company,  save 
as  to  the  result."  On  the  second 
appeal  a  judgment  for  the  plaintiff 
was  reversed  on  the  ground  of  in- 
snfilciency  of  instructions  with  regard 


to  the  effect  of  the  independence  of 
the  contract.  See  (1905)  128  Iowa, 
580,  105  N.  W.  113. 

In  Chute  v.  Moeser  (1908)  77  Kan. 
706,  96  Pac.  398,  where  the  plaintiff, 
while  passing  in  front  of  a  building, 
was  injured  by  the  fall  of  a  cornice 
which  was  being  constructed,  one  of 
the  grounds  on  which  he  sought  to  re- 
cover against  the  owners  of  the  prop- 
erty was  that  an  improper  method  of 
construction  was  used.  Held,  that  so 
far  as  any  negligence  in  respect  of  the 
manner  of  doing  the  work  was  con- 
cerned, the  defendants  were  relieved 
of  liability  by  the  special  finding 
"that  the  defendants,  having  pro- 
cured from  an  architect  plans  and 
specifications  for  the  desired  improve- 
ments, let  the  contract  for  doing  all 
the  brick  and  stone  work  to  one  W.  H. 
Keesee,  at  an  agreed  price  per  cubic 
foot,  they  furnishing  all  the  material, 
but  having  nothing  to  do  with  the 
work  except  to  see  that  it  was  com- 
pleted in  accordance  with  such  plana 
and  specifications,  having  no  control 
over  the  workmen  employed,  and  pay- 
ing the  contractor  upon  estimates 
made  from  time  to  time."  The  court 
said:  "The  exemption  of  the  owners 
was  no  less  extensive  because  they  let 
a  separate  contract  for  the  brickwork 
and  stonework.  .  .  .  The  injury 
had  no  connection  with  any  part  of 
the  improvements,  except  the  con- 
struction of  the  cornice,  and  was  not 
occasioned  by  any  defect  in  the  plans 
or  material.  The  method  of  perform- 
ing the  work  was  as  much  out  of  the 
control  of  the  defendants  as  though 
they  had  let  to  one  person,  for  a  lump 
sum,  a  contract  for  making  all  the 
contemplated  changes  in  the  build- 
ing." 

In  White  v.  Olive  Hill  Fire  Brick 
Co.  (1916)  169  Ky.  835,  185  S.  W.  107, 
the  evidence,  which  was  held  to  justi- 
fy the  direction  of  a  verdict  for  the 
defendant,  on  the  ground  that  it 
showed  clearly  that  one  Abrams,  the 
immediate  employer  of  the  plaintiff, 
who  had  been  injured  by  falling  from 
a  defective  scaffold,  was  an*  inde- 
pendent contractor,  is  thus  stated  in 
the  opinion:  The  plaintiff  and  other 
plasterers  were  employed  by  Abrams, 
who  directed  and  controlled  the  work 
in  which  they  were  engaged.  Before 
he  employed  these  plasterers,  Abrams 
had  made  a  contract  with  the  fire 
brick  company,  by  which  he  was  to 
receive  so  much  a  yard  for  the  plaster- 
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ing.    He  nxed  the  price  to  be  paid  tne 
plasterers  under  contract  with  them, 
and  the  fire  brick  company  did  not 
hire,  or  have  authority  to  discharge, 
or  in  any  way  control  them.    The  fire 
brick    company,    under    its    contract 
with     Abrams,     furnished     all     the 
material,  as  well  as  the  timber  used 
in  making  the  scaffolds.    The  plaster- 
ers, under  the  contract  between  the 
company  and  Abrams,  were  paid  by 
the   company    according   to   the  time 
they    worked,    the    record    of    which 
time  was  furnished  to  the  company  by 
Abrams.     The  payments  made  to  the 
employees  of  Abrams  by  the  fire  brick 
company  were  charged  to  his  account, 
'and  the  company  received  credit  in  its 
settlements  with  Abrams  for  what  it' 
paid  out.    One  Sims  was  the  foreman 
of  some  other  work  which  the  com- 
pany was  doing  at  the  same  time  this 
plastering  was  being  done,  and  occa- 
sionally the  men  working  for  Abrams, 
when  he  had  nothing  for  them  to  do, 
wx)uld   work  for  the   company  under 
Sims;  and  occasionally,  when  Abrams 
needed  help  outside  of  the  men  he 
had    employed,    this    help    would    be 
furnished  by  the  company,  and  the 
price     of    the     labor     so     furnished 
charged  to  Abrams.    Abrams  was  do- 
ing the  plastering  according  to  speci- 
fications furnished  for  the  work.    The 
general  superintendent  for  the  com- 
pany would  go  about  the  place  where 
the  plasterers  were  working,  usually 
twice  a  day,  some  days  not  at  all,  and 
once,   or  perhaps   twice,   during  the 
progress  of  the  work,  he  made  some 
objection  to  the  manner  in  which  it 
was  being  done,   or  the  manner   in 
which  the  material  was  being  mixed, 
and  directed  how  it  should  be  done. 
Abrams  was  insolvent,  while  the  com- 
pany was  solvent,  and  was  doing  the 
work  at  a  less  price  per  yard  than  it 
could  ■    reasonably,     be      done      for. 
Abrams   had   also   a   contract  to   do 
some  concrete  work  for  the  company, 
and    had    been    emtiloyed    by    it    on 
different  occasions  to  look  after  work. 
In   Benedict  v.    Martin    (1862)    36 
Barb.  (N.  Y.)  288,  the  plaintiff  and  de- 
fendant   being    owners    of    adjoining 
lots,  the  latter  built  a  wall  upon  his 
lot,  along  the  boundary  line  between 
them,  the  same  boing  constructed  for 
him  by  D.  and  C,  under  a  written  con- 
tract, at  a  specified  price  calculated 
with  reference  to  the  quantify  of  work 
done.     The  defendant  furnished  the 
materials  only,  but  employed  no  work- 


men and  exercised  no  control  over 
them.  Held,  that  the  relation  of  master 
and  servant,  or  principal  and  agent, 
did  not  exist  between  the  defendant 
and  those  by  whom  the  wall  was. con- 
structed. 

In  Lawton  v.  Morgan,  Fliedner  & 
Boyce  (1913)  66  Or.  292, 131  Pac.  314, 
134  Pac.  1037,  where  it  was  held  that 
a  workman  employed  by  one  Davidson, 
a  person  engaged  by  a  construction 
company  to  drive  the  piling  for  a 
building,  was  not  entitled  to  recover 
damages  from  the  company  for  an  in- 
jury caused  by  the  negligent  handling 
of  a  defective  engine  supplied  by 
Davidson  as  the  motive  power  to  op- 
erate the  pile  driver,  the  ratio  deci- 
dendi was  that  "the  engine  was  David- 
son's property,  and  the  corporation 
did  not  exercise  any  supervision, 
direction,  or  control  over  the  ma- 
chinery, the  men  employed  by  David- 
son, the  signals,  the  apparatus,  or 
appliances  used  in  performing  such 
work." 

See  also  Klages  v.  Gillette-Herzog 
Mfg.  Co.  (1902)  86  Minn.  468,  90  N. 
W.  1116,  12  Am.  Neg.  Rep.  488,  §  24, 
note  1  (b),  infra. 

(e)  CoBstraetlon  of  Uchway*. 

In  Massey  v.  Oates  (1905)  143  Ala. 
248,  39  So.  142,  it  was  conceded  that 
the  formation  of  an  independent  con- 
tract was  inferable  from  evidence 
showing  that  the  owner  of  a  business 
house  abutting  on  a  street  made  a 
contract  with  M.,  a  man  of  ex- 
perience and  competency  in  the 
work,  to  lay  a  cement  or  con- 
crete pavement  on  the  sidewalk  in 
front  of  this  house;  that  M.  was  to 
furnish  the  material  and  labor,  that 
bis  compensation  was  to  be  $1  per 
yard  of  the  pavement;  and  that  the 
owner  did  not  reserve  any  control 
over  M.  in  respect  of  the  work,  or  as- 
sume to  direct  him  in  any  way  during 
its  progress. 

In  Carey  v.  Baxter  (1909)  201 
Mass.  522,  87  N.  E.  901,  W.,  a  contrac- 
tor, who  had  engaged  B.  to  lay  a  grano- 
lithic walk,  under  an  agreement  which 
provided  that  B.  was  to  receive  a  cer- 
tain sum  per  square  foot  of  work 
done,  and  pay  and  direct  his  own  men, 
was  held  not  to  be  liable  for  injuries 
which  the  plaintiff  sustained  through 
stepping  out  of  a  doorway,  after  the 
steps  leading  up  to  it  had  been  re- 
moved by  B.,  with  a  view  to  construct- 
ing others. 
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In  Giaconl  v.  Aatoria  (1911)  60  Or. 
12,  37  L,R.A.(N.S.)  1150,  113  Pac.  855, 
118  Pac.  180,  the  defendant  city  was 
held  not  to  be  lijible  for  damage 
caused  to  the  property  of  an  abutting 
owner  by  the  sliding  of  an  embank- 
ment, which  was  being  constructed 
under  a  contract  not  reserving  to  the 
city  "any  supervisory  control  over  the 
improvement,  or  any  discretionary 
power  over  the  contract  itself." 

In  Hookey  v.  Oakdale  (1897)  5  Pa. 
Super.  Ct.  404,  the  conclusion  that  the 
person  employed  under  a  contract 
awarded  to  the  lowest  bidder,  for  the 
work  of  excavating  and  building  a 
retaining  wall  for  a  highway,  was  an 
independent  dontractor,  was  held  to 
be  inferable  from  evidence  that  he 
was  to  be  paid  for  the  material  and 
work  a  stated  price  per  perch;  that 
the  stones  were  hauled  and  placed  up- 
on the  road  by  him  and  under  hia 
instructions,  and  were  put  there  by 
him  in  carrying  out  the  contract; 
that  he  completed  the  work  in  pur- 
suance of  the  contract,  and  that  the 
borough  never  exercised,  or  attempted 
to  exercise,  any  authority  over  him  or 
his  employees  in  the  matter  of  carry- 
ing out  the  contract,  except  to  see  that 
the  work  was  done  in  accordance  with 
the  specifications. 
(d)  Conatraotion  of  bridge*. 

In  Johnston  v.  Clark  &  Son  "(1912) 
—  Ont  — ,  7  D.  L.  R.  361,  where  a 
workman  hired  by  Clark  &  Son  was 
killed  while  working  on  a  nile  driver, 
the  argument  that  his  employers,  who 
had  undertaken  to  construct  a  bridge 
for  a  city,  mii^ht  properly  be  found  to 
be  independent  contractors,  was 
based  on  the  fact  that,  when  a  diffi- 
culty arose  as  to  the  remuneration, 
the  mayor  of  the  city  said:  "(Jo  on; 
do  the  work;  we  will  pay  you  what  it 
costs,  and  allow  $6  a  day  for  your 
own  time  and  for  the  use  of  your 
plant."  But  it  was  held  by  Middleton, 
J.  (sitting  alone),  that  the  arrange- 
ment thus  made  could  only  be  said  to 
be  a  means  of  adjusting  the  price  to  be 
paid.  He  reasoned  thus:  "Clarke,  not 
the  municipalitv,  retained  dominion 
over  the  work.  Clark  could  procure  his 
material  where  he  pleased  and  when 
he  pleased.  Clark  could  employ 
whomsoever  he  thought  necessary, 
and  pay  such  wages  as  he  thought 
proper.  The  municipality  had  sur- 
rendered to  him  complete  control  of 
the  whole  undertaking;  and  this,  it 
appears  to  me,  is  the  true  criterion." 


(a)  Comstmetion  of  aevvxa. 

In  Norwalk  Gaslight  Co.  v.  Norwalk 
(1893)  63  Conn.  495,  28  Atl.  32,  a  con- 
tract for  the  construction  of  a  sewer 
provided  that  the  defendant  borough 
was  authorized  by  its  engineer,  or 
such  other  person  or  persons,  or  in 
such  other  manner  as  it  may  deem 
proper,  to  inspect  the  materials  to  be 
furnished  and  the  work  to  be  done 
under  the  agreement,  and  to  see  that 
the  same  corresponded  with  the  speci- 
fications. In  the  specifications  were 
the  following  provisions:  That  "the 
work  shall  be  backed  in  carefully, 
rammed,  and  packed  in  and  around 
the  sewer,  with  proper  tools,  by  trusty 
persons,  approved  by  the  enginaer,"- 
and  no  tunneling  will  be  allowed, 
"except  by  written  permission  of  the 
engineer;"  that  if,  in  excavating  for 
any  sewer  or  branch  thereof,  any 
water  pipe,  gas  pipe,  or  other  ob- 
struction be  met  with,  that  "in  the 
judgment  of  the  engineer  should  be 
avoided,"  then  the  party  of  the  second 
part  (the  contractors)  "after  the 
same  shall  have  been  measured  by  the 
engineer,  shall  immediately  fill  such 
excavation;"  that  the  work  shall  be 
"prosecuted  at  and  from  as  many  dif- 
ferent points  in  such  part,  or  parts,  of 
the  avenues  or  streets  on  the  line  of 
the  work  as  the  engineer  may  from 
time  to  time,  during  the  progress  of 
the  work,  determine;"  that  plank 
foundations  shall  be  laid,  "when 
necessary  in  the  opinion  of  the  engi- 
neer;" that  all  work  to  complete 
drainage  shall  be  done  "according  to 
the  plans,  etc.,  and  in  accordance  with 
all  the  directions  of  the  engineer  of 
said  sewer  committee;"  that,  in  cases 
of  rock  blasting,  the  bla^t  shall  "be 
carefully  covered  with  heavy  timber, 
according  to  the  ordinances  of  the 
court  of  burgesses  relative  to  rock 
blasting,  which  shall  be  strictly  ob- 
served;" that  certain  rock  be  ex- 
cavated "with  as  little  blasting  as 
possible,  and  under  the  immediate 
supervision  and  direction  of  the 
engineer  or  his  assistant;"  that  "if 
any  person  employed  by  the  contrac- 
tor on  the  works  shall  appear  to  the 
engineer  to  be  incompetent  or  disor- 
derly, he  shall  be  discharged  imme- 
diately, on  the  requisition  of  the  en- 
gineer, and  such  person  shall  not  be 
again  employed  upon  them  without 
permission  of  the  engineer;"  that, 
"if  any  materials  or  implements  shall 
be  brought  to  the  ground  which  the 
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engineer  deems  to  be  of  improper 
description,  or  improper  to  be  used 
in  the  work,  the  same  shall  be  re- 
moved forthwith."  Discussing  the 
effect  of  this  contract,  the  court  said : 
"These  provisions,  and  others  of  simi- 
lar import  in  the  contract  and  speci- 
fications, certainly  denote  that  a  high 
degree  of  power,  to  be  exercised  in  the 
supervision  of  the  work  and  to  insure 
its  performance  by  the  contract,  was 
reserved  by  the  defendai^t  borough 
to  its  agents,  acting  in  its  behalf;  and 
when  coupled,  as  it  is,  with  other 
provisions  providing  for  the  responsi- 
bility of  the  contractor  'for  all  dam- 
ages which  may  happen  to  neighbor- 
ing properties,  or  in  any  way  from 
neglect,'  and  that  he  shall  at  his  own 
expense,  'shore  up,  protect,  restore, 
and  make  good,  as  may  be  necessary, 
all  buildings,  walls,  fences,  or  other 
properties  which  may  be  disturbed  or 
injured  during  the  progress  of  the 
work,'  fairly  indicate  that  an  inten- 
tion existed  on  the  part  of  the  borough 
to  reserve  such  control  as  in  the  judg- 
ment of  its  advisers  was  inconsistent 
with  such  immunity  from  liability  as 
is  now  claimed  in  its  behalf.  But  on 
the  whole  we  are  inclined  to  think 
that  the  weight  of  authority  upon 
this  question  justifies  us  in  holding 
that  the  reservations  of  control,  being 
but  partial,  and  existing  in  certain 
respects  only,  did  not  prevent  the  ex- 
istence of  the  relation  of  contractee 
and  independent  contractor;  that  the 
general  control  over  the  work,  as  to 
the  manner  and  method  of  its  execu- 
tion, the  oversight  and  direction  of 
the  performance  of  the  actual  manual 
labor,  especially  in  the  particulars  in 
the  execution  of  which  the  plaintiff 
claimed  that  the  injury  to  its  property 
was  caused,  notwithstanding  the  pre- 
scribed limitations,  remained  in  the 
contractor;  that  the  persons  doing  the 
work  were  his  servants,  not  those  of 
the  defendant;  and  that  these  con- 
siderations relating  to  general  con- 
trol constitute  the  true  test  by  which 
to  determine  whether  the  relation  be 
that  of  employer  and  contractor,  or 
that  of  master  and  servant." 

In  Harding  v.  Boston  (1895)  163 
Mass.  14,  39  N.  E.  411,  a  contract  for 
the  construction  of  a  sewer  provided, 
among  other  things,  that  the  con- 
tractor was  "to  fiAmish  all  the 
materials  except  as  hereafter  speci- 
fied, and  do  all  the  work  according  to 
the  plans  and  specifications"  set  out; 
19  A.L.R.— 79. 


that  the  excavation  was  to  be  "made 
true  to  the  line  and  grade  as  given 
to  the  contractor,"  and,  if  the  material 
was  unsuitable  for  forming  the  bot- 
tom, a  further  depth  was  to  be  exca- 
vated, "as  directed  by  the  superin- 
tendent or  inspector  in  charge;"  that 
only  such  length  of  trench  was  to  be 
opened  at  once  "as  directed  by  the  in- 
spector;" that  the  earth  excavated 
was  "to  be  compactly  placed  along  the 
trench,  so  as  to  be  as  little  annoyance 
as  possible  to  abutters,  .  .  .  and 
no  obstruction  to  be  placed  upon  the 
sidewalks;"  that  the  trenches  and 
banks  were  to  be  kept  lighted  and 
fenced,  as  provided  in  the  city  ordi- 
nances ;  that  the  contractor  was  to  be 
"responsible  for  all  damages  arising 
from,  or  in  consequence  of,  the  con- 
struction of  the  sewers;"  that  all 
■  sewers  or  drains  were  to  be  connected 
with  the  work,  "as  directed  by  the 
superintendent  or  inspector ;"  that  the 
earth  was  to  be  removed,  and  the 
street  cleaned  up,  as  the  work  pro- 
ceeded, "to  the  satisfaction  of  the 
inspector;"  that  certain  notice  was  to 
be  given  by  the  contractor  to  any  rail- 
road corporation,  before  entering  on 
its  location,  "and  every  provision  for 
safety  required  by  them,  or  by  the 
inspector,  to  be  complied  with;"  that 
certain  notice  was  also  to  be  given  to 
any  street  railway  corporation,  in 
crossing  or  in  opening  trenches  be- 
neath its  tracks,  and  the  work  per- 
formed so  as  to  permit  the  passage  of 
cars,  "unless  by  special  direction  of 
the  superintendent;"  and  that  the 
work  was  'to  be  finished  by  a  date 
named.  The  contract  also  contained 
the  following  clauses:  "The  work  to 
be  kept  perfectly  clean  from  dirt, 
brickbats,  etc.,  as  built,  and  the  whole 
done  to  the  satisfaction  and  accept- 
ance of  the  superintendent  of  sewers, 
and  subject  to  his  inspection  and  di- 
rection at  all  times.  None  but  citizens 
of  Boston  to  be  employed  on  this  work, 
and  the  contractor  to  whom  the  con- 
tract is  awarded  must  agree  to  com- 
ply with  this  rule."  Held,  that  the 
person  employed  was  an  independent 
contractor. 

In  Lenderink  v.  Rockford  (1904) 
185  Mich.  531,  98  N.  W.  4,  the  defend- 
ant engaged  the  plaintifTs  immediate 
employer  to  lay  sewer  pipes  at  so 
much  per  lineal  foot.  The  person  so 
engaged  employed,  paid,  and  dis- 
charged all  the  men  hired  for  the 
work.      Defendant   appointed   an   in- 
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gpector  to  see  that  the  pipe  was  prop- 
erly laid.  The  decision  absolving  the 
defendant  from  liability  for  an  injury 
caused  by  the  defective  shoring  of 
the  sewer  trench  was  based  upon  the 
ground  that  the  contract  was  one 
having  relation  to  certain  results 
only,  and  that  the  manner  in  which 
the  work  was  done,  and  the  means  or 
methods  used,  were  matters  which 
did  not  concern  the  defendant. 

A  contractor  who  had  undertaken 
to  excavate  a  sewer  for  a  city,  and 
who,  though  directed  by  the  city  of- 
ficers to  perform  the  work,  did  so 
with  assistants  employed  by  himself, 
and  without  interference  from  the 
city  officers  as  to  the  manner  or  de- 
tails of  the  work,  was  held  to  be  an 
independent  contractor  in  Charlock 
V.  Freel  (1891)  125  N.  Y.  357,  26  N. 
E.  262,  affirming  (1888)  50  Hun,  896,- 
3  N.  Y.  Supp.  226. 

In  Uppington  v.  New  York  (1901) 
165  N.  Y.  222,  53  L.R.A.  550,  59  N.  E. 
91,  9  Am.  Neg.  Rep.  115,  the  purport 
of  a  contract  for  the  construction  of 
a  sewer  was  thus  stated  by  the  court: 
"The  work  was  let  to  the  firm  of 
James  J.  Moran  &  Company,  who 
agreed  to  construct  the  sewer  accord- 
ing to  the  specifications,  and  furnish 
all  the  materials  and  labor  required, 
for  a  given  sum  per  running  foot, 
varying  with  the  size.  The  method 
of  construction  provided  by  the 
specifications  was  through  an  open 
trench,  to  'be  opened  1  foot  wider  on 
each  side  than  the  exterior  diameter 
of  the  sewer^'  which  was  to  be  12 
feet.  The  sides  of  the  %  excavation 
were  to  be  'supported  with  suitable 
plank  and  shoring,  whenever  neces- 
sary.' The  contractors  were  required, 
at  their  own  expense,  to  'shore  up, 
protect,  restore,  and  make  good,  as 
may  be  necessary,  all  buildings,  walls, 
fences,  or  other  properties  which  may 
be  disturbed  or  injured  during  the 
progress  of  the  work,'  'to  do  every- 
thing necessary  to  protect,  support, 
and  sustain  the  buildings  on  both 
sides  of  the  street,'  and  were  to  'be 
held  responsible  for  all  damages 
which  may  happen  to  neighboring 
properties.'  A  sufficient  quantity  of 
timber  and  plank  was  to  be  kept  con- 
stantly upon  the  ground,  and  used 
'as  required  for  bracing  and  sheath- 
ing the  sides  of  the  excavation.'  Be- 
fore breaking  ground  written  notice 
of  at  least  twenty-four  hours  was  to 
be  given  to  all  persons  whose  inter- 


ests might  be  affected  by  operations 
under  the  contract.  The  contractors 
were  to  promptly  remove  the  surplus 
earth,  relay  crosswalks,  replace  bro- 
ken stones,  regrade  and  repave  the 
streets  to  the  extent  required  by  the 
work,  and  keep  the  materials  exca- 
vated so  trimmed  as  to  be  of  as  little 
inconvenience  as  possible  to  the  pub- 
lic and  the  adjoining  tenants.  All 
damages  resulting  to  buildings,  etc., 
through  the  negligence  of  the  con- 
tractors were  to  be  paid  by  them,  and 
they  were  required  to  give  a  bond  to 
indemnify  the  city  against  all  suits 
brought  on  account  of  injuries  sus- 
tained through  the  construction  of  the 
work,  'or  by  or  on  account  of  any  act 
or  omission  of  the  contractors  or 
their  agents.  In  addition  to  this,  the 
city  was  authorized  to  retain  enough 
money  otherwise  goings  to  the  con- 
tractors, to  make  good  all  losses  to 
third  persons.  The  city  engineer  was 
to  'have  the  right  to  regulate  the  ex- 
cavation,' and  not  'more  than  400  feet 
of  trench'  was  to  be  opened  at  one 
time  without  his  permission,  while 
the  commissioner  of  city  works  was 
authorized  to  'change  at  his  discretion 
the  amount  of  all  the  various  kinds  of 
work  and  materials  and  structures.' 
The  contractors  were  required  to 
observe  all  the  ordinances  of  the  com- 
mon council  in  relation  to  obstructing 
the  streets,  and  'in  all  cases  of  rock 
blasting,  the  blasf  was  'to  be  care- 
fully covered  with  heavy  timber,  ac- 
cording to  the  ordinances  of  the  com- 
mon council'  relating  to  the  subject, 
'which  ordinances  shall  be  strictly 
observed.'  If  any  person  employed  by 
the  contractor  should  'appear  to  the 
engineer  to  be  incompetent  or  disor- 
derly,' he  was  to  be  discharged  and 
not  employed  again  witiiout  permis- 
sion. "The  engineer,  with  the  consent 
of  the  commissioner,  had  power  'to 
vary,  extend,  or  dimiiiish  the  quan- 
tity of  work  during  its  progress,  with- 
out vitiating  the  contract.'  It  was 
also  provided  that  'all  explanations 
and  directions  necessary  to  the  carry- 
ing out  and  completing  satisfactorily 
the  different  descriptions  of  work  con- 
templated and  provided  for  under  this 
contract  will  be  given  by  said  en- 
gineer.' The  city  had  the  right  to  in- 
spect the  work  and  materials  to  see 
that  they  corresponded  with  the  speci- 
fications. Any  materials  or  imple- 
ments brought  upon  the  ground, 
which  the  engineer  'should  deem  to  b* 
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ox  improper  descriptv>ii  or  improper 
to  be  used  in  the  work,'  were  to  be 
removed  forthwith.  The  contractors 
were  to  have  charge  of,  and  be  re- 
sponsible for,  the  entire  line  of  work 
until  its  completion  and  acceptance- 
and  were  not  to  be  paid  for  any  part 
thereof  until  the  whole  sewer  was 
finished.  The  specifications  contained 
many  provisions  relating  to  details  of 
the  work  that  are  usually  found  in 
municipal  contracts  for  the  building 
of  sewers."  Held,  that  Moran  &  Com- 
pany were  independent  contractors. 

In  Smith  v.  Montreal  (1917)  Rap. 
Jud.  Quebec  52  C.  S.  284,  37  D.  L.  R. 
159,  a  man  who  had  undertaken  to 
construct  a  sewer  at  a  fixed  price,  ac- 
cording to  specifications,  was  held  to 
be  an  independent  contractor,  al- 
though the  employer  had  reserved  the 
.right  of  supervising  the  work. 

(f)  Exeavatlon  of  dralni. 

In  Washington  Natural  Gas  Co.  v. 
Wilkinson  (1885)  1  Sadler  (Pa.)  263, 
2  Atl.  338,, a  contractor  was  held  not 
to  have  "full  control"  of  the  work  of 
excavating  a  trench  for  a  pipe  line 
across  a  highway,  where  the  agree- 
ment provided  that,  if  the  work  was  not 
done  in  a  manner  "satisfactory  to  the 
superintendent"  of  the  contractee,  he 
might  put  lAen  in  the  trench  at  the  ex- 
pense of  the  contractor,  to  make  the 
necessary  change;  and,  also,  that  if 
the  contractor  "failed  to  prosecute  the 
work  with  due  diligence,"  the  contrac- 
tee "might  finish  the  same  and  charge 
it  to  the  contractor." 

In  Solberg  v.  Schlosser  (1910)  20 
N.  D.  807,  80  L.R,A.(N.S.)  1111,  127 
N.  W.  91,  where  the  plaintiff  was  in- 
jured by  driving  against  an  obstruc- 
tion left  by  the  defendant  in  a  high- 
way while  he  was  performing  a  con- 
tract for  defendant,  one  of  the 
grounds  upon  which  the  defendant 
sought  to  escape  liability  was  that  he 
was  engaged  in  excavating  the  drain 
as  the  agent  of  the  drainage  board, 
and  that  no  liability  could  be  enforced 
against  him  as  agent,  because  his  prin- 
cipal would  not  be  liable  as  a  matter 
of  law.  But  the  court  said:  "So  far 
as  this  case  is  concerned,  it  is  imma- 
terial whether  the  drainage  board 
could  be  held  for  damages  or  not,  as 
it  clearly  appears  that  the  relation  of 
principal  and  agent  did  not  exist  be- 
tween the  defendant  and  the  drainage 
board  by  virtue  of  the  contract.  A 
reading  of  that  contract  shows  that 
the    defendant    independeatly    coa- 


tracted  to  dig  the  drain  in  accordance 
with  plans  and  specifications  which 
were  made  a  part  of  the  contract. 
The  drainage  board  exercised  no  con- 
trol or  supervision  over  the  work,  or 
over  the.  defendant  while  engaged  in 
doing  the  work.  Under  the  contract 
the  drainage  board  reserved  the  right 
to  terminate  the  contract  in  case  the 
work  was  not  being  done  in  accord- 
ance with  the  plans  and  specifications, 
and  the  right  to  cause  the  drain  to  be 
completed  by  someone  else  in  case  the 
defendant  failed  to  perform  the  con- 
tract." I 

(k)  WoFk  ia  anarries.  ! 

In  Hayden  v.  Dick  (1902)  2  Sc.  Bess. 
Cas.  5th  series,  150,  40  Scot.  L.  R,  95, 
10  Scot.  L.  T.  380,  the  plaintiff's  de- 
cedent and  another  laborer  undertook 
to  perform  the  work  of  removing 
"tirr"  (i.  e.,  surface  earth)  at  the 
defender's  quarry,  the  tools  to  be 
supplied  by  the  quarry  master.  Up 
to  that  time  the  deceased  had  never 
been  in  the  defender's  employment  as 
a  servant.  It  was  agreed  that  he  was 
to  be  paid  at  the  rate  of  so  much  per 
cubic  yard.  He  was  not  under  any 
obligation  to  do  the  work  in  any  par- 
ticular way  at  any  particular  time. 
The  quarry  master  exercised  no  con- 
trol over  the  laborers  as  to  the  method 
of  performing  the  work.  Held,  that 
the  deceased  was  an  independent  con- 
tractor. 

(h)  MlnliiK  work. 

In  Hubbard  v.  Coffin  (1914)  191 
Ala.  494,  67  So.  697,  where  it  was  held 
no  recovery  could  be  had  under  the 
Alabama  Employers'  Liability  Act  for 
the  death  of  a  man  ckused  by  the  fall 
of  a  bank  from  which  he  was  taking 
iron  ore  in  a  surface  mine,  the  evi- 
dence showed  that  the  decedent  had 
contracted  with  defendants  to  get 
out  ore  for  them  to  be  delivered  at 
the  washers  at  a  fixed  price  per  ton; 
that  he  employed  and  paid  his  own 
help,  and  furnished  his  own  tools, 
wagons,  and  teams;  and  that  the  de- 
fendant's superintendent  inspected 
the  output  to  see  that  it  did  not  con- 
tain too  much  dirt,  but  did  not  say, 
nor  reserved  the  right  to  say,  at  what 
point  in  the  pit,  or  how,  in  any  re- 
spect, intestate  should  conduct  his  op- 
erations. 

In  Swansea  Lease  v.  Molloy  (1919) 
20  Ariz.  531,  183  Pac.  740,  the  plain- 
tiff's intestate,  Chapman,  entered  into 
8-  written  contract  with  the  Swansea 
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Lease,  the  defendant,  to  sink  a  mine 
shaft  of  certain  specific  dimensions  to 
the  depth  of  500  feet,  at  the  price  of 
^4  per  foot.  Chapman  and  his  asso- 
ciates stipulated  that  they  would  work 
three  shifts  continuously,  •unless  it 
was  otherwise  agreed  with  the  defend- 
ant company.  Chapman  and  his  as- 
sociates were  to  furnish  all  necessary 
labor  and  tools,  also  all  necessary 
fuses  and  caps  and  candles,  for  the 
completion  of  the  shaft;  but  if  they 
desired  to  purchase  these  articles 
from  the  company,  they  might  do  so  at 
cost  price.  All  the  work  was  to  be 
done  in  a  good  and  workmanlike  man- 
ner, to  foe  in  line  and  square,  and  done 
to  the  satisfaction  of  the  company, 
and  the  company  was  to  have  the  right 
to  inspect  the  work  at  any  and  all 
times,  and  direct  any  and  all  changes 
of  work  that  had  not  been  done,  or 
was  not  being  done,  in  accordance 
with  the  agreement.  The  company 
was  to  do  all  hoisting,  and  furnish  a 
pump  man  and  necessary  pump  to 
keep  the  water  down,  and  also  was  to 
furnish  the  necessary  timbers,  framed 
and  delivered  at  the  collar  of  the 
shaft,  and  all  hand  and  drill  steel,  all 
air  drills,  compressed  air,  and  all  air 
pipe.  The  company  was  to  measure 
up  the  work  completed  by  Chapman 
and  his  associates  on  the  1st  and  15th 
of  each  month,  and  pay  them  86  per 
cent  of  the  money  due  for  all  work 
completed  up  to  the  measurement 
date,  on  a  certain  specified  basis.  The 
contract  also  contained  the  following 
clause:  "The  parties  of  the  second 
part  further  agree  not  to  hire  any  per- 
son objectionable  to  the  party  of  the 
first  part."  Baker,  J.,  in  his  concur- 
ring opinion,,  remarked:  "Looking 
solely  to  the  contract,  I  am  unable  to 
perceive  in  its  terms  any  reservation 
of  power  or  right,  on  the  part  of  the 
defendant  company,  to  control  or  di- 
rect the  manner  or  method  in  which 
the  contractors  should  accomplish  the 
work  of  sinking  the  shaft  which  they 
contracted  to  do.  They  had  full,  un- 
restricted, and  unqualified  control 
over  the  manner  or  method  in  which 
the  work  was  to  be  done.  The  de- 
fendant company  had  no  authority  to 
say  or  direct  how  the  work  should  be 
performed,  or  the  mode  of  doing  it. 
The  contractors  were  free  to  work 
where,  when,  and  how  they  chose,  ex- 
cept that  they  were  required  to  main- 
tain three  shifts  continuously." 
In  Industrial  Commission  v.  Mary- 


land Casualty  Co.  (1918)  65  Colo.  279, 
176  Pac.  288,  Weaver,  a  mine  owner, 
made  wit}i  two  miners,  Larsen  and 
O'Neil,  a  contract  of  the  following 
purport:  The  "second  parties  agree 
to  drive  said  tunnel  600  feet  from  the 
present  breast  of  said  tunnel,  5  feet 
wide  by-7J  feet  high  in  the  clear,  in 
such  direction  and  on  such  grade  as 
shall  be  directed  by  the  engineer  in 
charge,  timbering  where  necessary; 
to  drive  a  water  ditch  under  the  track 
10  inches  deep  by  20  inches  wide,  and 
install  all  track,  timbers,  air  pipe,  and 
ventilation  pipe;  to  furnish  all  fuse, 
caps,  powder,  and  candles  used  in  said 
work,  and  keep  the  boarding  house 
supplied  with  wood  and  water;  to  do 
all  work  in  a  miner-like  fashion,  and 
maintain  all  work  driven  under  this 
contract  until  the  completion  of  said 
contract;  to  maintain  all  tools  and 
machinery  in  as  good  condition  as 
when  furnished,  ordinary  wear  and 
tear  excepted,  to  work  continuously 
from  time  date  with  three  shifts  em- 
ployed at  all  times  underg:round.  The 
first  party  agrees  to  furnish  all  tools, 
timbers,  and  supplies,  except  as  above 
mentioned,  furnish  a  blacksmith,  and 
keep  the  dump  in  condition  for  dump- 
ing dirt  and  rock  at  all  tilnes ;  to  main- 
tain a  boarding  house  and  board  all 
the  men  engaged  on  said  contract,  for 
$1  a  day  per  man ;  in  case  of  the  dis- 
charge of  any  maft  or  men  in  the  em- 
ploy of  the  contractors,  to  pay  same 
forthwith,  and  deduct  the  amount 
from  the  iiext  settlement  with  the  con- 
tractors; to  pay  for  said  work  $11 
per  linear  foot  until  such  time  as 
plant  is  installed  for  the  operation  of 
power,  after  which  time  the  price 
shall  be  $7.50  per  foot,  said  payments 
to  be  made  on  or  before  the  5th  day  of 
each  calendar  month,  for  all  work 
completed  before  the  end  of  the  pre- 
ceding calendar  month.  It  is  agreed 
that  first  party  shall  retain  20  per 
cent  of  the  contract  price  until  the 
completion  of  said  contract,  as  a  guar- 
anty for  the  completion  of  said  con- 
tract." On  the  hearing  before  the 
commission,  evidence  was  introduced, 
consisting  of  statements  as  to  certain 
conversations  held  with  Weaver,  and 
acts  of  control  exercised  over  the  work 
by  Anderson,  his  partner,  and  by  his 
general  superintendent,  and  an 
engineer,  who  came  occasionally  to 
the  mine  to  see  that  the  tunnel  was 
run  on  proper  lines.  Evidence  was 
also  offered  with  regard  to  an  alleged 
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usage,  which,  it  was  contended, 
changed  the  terms  of  the  contract. 
From  the  evidence,  the  industrial  com- 
mission found  that  Larsen  and  O'Nell 
were  "employees"  of  Weaver,  and  con- 
sequently that  the  claimant,  one  of 
their  workmen,  was  also  an  "employ- 
ee" of  Weaver,  and  therefore  entitled 
to  claim  against  him  under  the  Work- 
men's Compensation  Act  of  Colorado. 
This  award  was  set  aside  by  a  dis- 
trict judge  who  held  that  Larsen  and 
O'Neil  were  independent  contractors; 
that  the  contract  was  plain  and  unam- 
biguous; and  that  evidence  as  to  what 
was  said  of  and  about  it  Was  not  ad- 
missible. He  was  also  of  the  opinion 
that  the  evidence,  if  admissible,  did 
not  change  the  effect  of  the  contract. 
These  rulings  were  approved  by  the 
supreme  court,  which  declared  the 
contract  to  be  an  independent  one,  as 
it  "provided  for  the  doing  of  a  specif- 
ic thing  by  the  parties  of  the  second 
part,  for  an  expressed  consideration," 
and  "contained  no  reservation  of  any 
control  of  the  work,  more  than  is  nec- 
essary to  insure  its  producing  the  re- 
sult provided  for."  It  was  considered 
to  be  manifest  that,  when  Larsen  and 
O'Neil  followed  the  directions  given 
with  regard  to  the  work,  "it  was  done 
as  a  concession  and  not  as  a  matter  of 
contract  obligation,"  and  that  "a  dis- 
tinction is  to  be  made  between  au- 
thoritative control,  and  mere  sugges- 
tion as  to  the  detail  of  the  work." 
As  an  authority  for  the  latter  proposi- 
tion. Western  Indemnity  Co.  v.  Pills- 
bury  (1916)  172  CaL  807, 159  Pac.  721, 
was  cited.  The  other  evidence  6n 
which  plaintiffs  in  error  relied  was 
declared  to  relate  neither  to  custom 
nor  usage,  as  it  "showed  only  that, 
in  order  to  hasten  the  work,  miners 
were  sometimes  paid  in  accordance 
with  the  amount  of  work  done,  when 
working  under  the  control  of  the  mine 
owner."  This  fact  could  have  no 
bearing  upon  the  contract  in  question, 
which  was  plain  and  unambiguous. 

In  Mayhew  v.  Sullivan  Min.  Co. 
(1884)  76  Me.  100,  plaintiff  had 
contracted  in  writing  to  break  down 
rock  and  ore  for  a  certain  distance,  to 
disclose  the  vein  in  a  mine,  at  a  stip- 
ulated price  per  horizontal  foot.  It 
was  provided  that  he  should  furnish 
his  own  powder  and  oil,  and  the  men 
to  operate  a  steam  drill,  and  that  the 
mining  company  should  furnish  the 
machine,  and  keep  the  drift  clear  of 
rock,  as  the  contractor  broke  it  down. 


Held,  that  the  written  contract 
showed  the  person  employed  was  an 
independent  contractor,  and  that  this 
conclusion  was  not  repelled  by  cer- 
tain testimony  to  the  effect  that  "the 
plaintiff  in  his  work  was  under  the 
direction"  of  the  defendant's  superin- 
tendent. I 

(1>  Work  with  respeet  to  itmber.  i 

In  Curtis  V.  Plumptre  (1918)  6  B. 
W.  C.  C.  (Eng.)  87,  the  claimant  was 
engaged  by  a  farm  bailiff  to  cut  down 
trees,  at  so  much  per  tree.  After  the 
job  was  completed  the  claimant  and 
the  men  hired  by  him  as  his  helpers 
divided,  on  a  footing  arranged  by 
themselves,  the  balance  of  what  was 
left  after  certain  sums  drawn  at  the 
end  of  each  week  were  deducted. 
Some  of  the  necessary  tools  were  sup- 
plied by  the  men  themselves,  others  by 
the  bailiff.  The  men  cut  the  trees  as 
and  when  they  liked,  and  were  not 
bound  to  work  every  day,  unless  they 
thought  fit  to  do  so.  Held,  that  the 
claimant  was  an  independent  contrac- 
tor, and  not  a  "workman"  within  the 
purview  of  the  English  Workmen's 
Compensation  Act.  Cozens-Hardy,  M. 
R.,  said:  "On  the  question  of  control 
there  was  ample  evidence  to  justify 
the  judge  in  finding  as  he  did.  A  man 
often  does  employ  an  independent  con- 
tractor with  a  gang,  and  he  comes 
down  and  sees  the  man  doing  some- 
thing injurious,  and  he  says,  'Don't  do 
it  this  way.  Do  it  some  other  way.' 
That  is  not  control.  It  is  a  piece  of 
advice  by  the  landowner  to  a  man  em- 
ployed by  a  subcontractor.  Then,  it  is 
said,  the  employer,  if  one  of  the  men' 
went  away,  had  the  right  to  engage 
another  man  in  the  gang.  But  the 
other  members  of  the  gang  had  the 
right  to  refuse  to  have  him,  if  he  was 
not  a  suitable  man."  The  phraseology 
of  the  report  of  this  case  in  [1913] 
W.  C.  &  Ins.  Rep.  196,  differs  consid- 
erably from  the  above  statement;  but 
the  evidence,  as  set  out,  is  in  sub- 
stance the  same.  j 

In  Brady  v.  Jay  (1904)  111  La.' 
1071,  86  So.  132,  the  defendant  made 
with  ope  B.  a  contract  for  the  cutting 
and  delivery  of  all  merchantable  pine 
timber  on  certain  described  tracts  of 
land.  Defendant  was  to  furnish  the 
use  of  his  railroad,  two  locomotives, 
cars,  tools,  etc.  B.  was  to  keep  the 
same  in  repair,  and  bear  all  expenses 
of  operation  of  the  road,  and  of  cut- 
ting and  delivering  the  timber.  For 
compensation  B.  was  to  receive  the 
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sum  of  $2.50  per  thousand  feet  of 
timber  delivered.  The  contract  em- 
braced a  warranty  clause  binding:  B. 
to  protect  and  defend  J.  "from  all 
liability  for  damage  that  may  accrue 
or  be  caused  to  anyone  by  any  or  ev- 
ery uee  of  said  property  above 
named;"  it  being  understood,  howev- 
er, that  B.  should  act  independently' 
and  have  full  control  of  the  work  stip- 
ulated to  be  done  without  supervi- 
sion of  any  kind  by  defendant.  On 
the  ground  that  the  substantial  effect 
of  this  contract  was  that  the  timber 
to  be  cut,  and  all  necessary  tools  and 
appliances  and  means  of  transporta- 
tion, were  to  be  furnished  by  defend- 
ant, that  B.  was  to  furnish  super- 
intendence and  labor,  it  was  held  to 
be  not  a  lease,  but  a  hiring  of  labor 
or  work''  by  the  job.  Civ.  Code,  art. 
2756. 

In  Young  v.  Fosburg  Lumber  Co. 
(1908)  147  N.  C.  26,  16  L.R.A.(N.S.) 
255,  60  S.  E.  654,  a  written  contract 
made  between  the  defendant  company 
and  Ferrell  for  the  cutting  and  re- 
moval of  trees  provided  that  defend- 
ant company  should  furnish  to  Ferrell 
one  locomotive,  logging  cars,  horses, 
harness,  and  such  light  rails  as  were 
necessary,  and  to  pay  him  $3.50  per 
1,000  for  all  timber  "logged;"  that 
Ferrell  was  to  begin  cutting  and  get- 
ting out  the  said  timber  within  thirty 
days,  and  loading  same  on  seaboard 
cars;  and  the  said  W.  T.  Ferrell 
should  have  the  full  and  complete 
control  over  the  cutting  and  getting 
out  of  said  timber,  and  the  loading, 
hauling,  and  shipping  the  same;  and 
the  Fosburg  Lumber  Company  should 
have  no  control  whatever  over  the 
cutting,  logging,  hauling,  shipping, 
and  loading  the  said  timber;  and  the 
said  W.  T.  Ferrell  should  do  said  work 
in  a  good  and  workmanlike  manner. 
Held,  that  Ferrell  was  an  independent 
contractor. 

In  Gay  v.  Roanoke  R.  &  Lumber  Co. 
(1908)  148  N.  C.  336,  62  S.  E.  486,  the 
independence  of  a  contract  was  af- 
firmed which  contained  the  following 
provisions:  Jackson  Brothers  agree, 
to  cut  all  of  the  timber  the  Roanoke 
Railroad  &  Lumber  Company  now 
owns  or  may  hereafter  purchase,  dur- 
ing the  existence  of  this  contract,  in 
certain  counties  adjacent  to  the  terri- 
tory which  they  now  own,  into  saw 
logs  of  specified  dimensions,  and  de- 
liver said  logs  over  tramroads,  built 
at  their  own  expense,  to  sidetracks 


along  the  line  of  said  East  Carolina 
Railroad,  and  to  load  same  on  flat  cars 
furnished  for  the  purpose.     Jackson 
Brothers  agree  to  load  20,000  feet  per 
day  for  each  working  day  until  this 
contract  is  completed,  and  to  load  not 
less  than  8,500  feet  of  logs  on  each 
and  every  car  furnished  them,  and 
they  are  not  required  to  load  more 
than  seven  cars  on  any  one  day.    (3) 
Jackson   Brothers   agree   to   cut   the 
timber    in    proper    and    workmanlike 
manner,    and    as   close    as   the   said 
Roanoke  Railroad  &  Lumber  Compa- 
ny may  direct,  and  to  cut  all  and  ev- 
ery   suitable    tree    into    logs    before 
leaving  any  one  location.    (4)  Jackson 
Brothers  agree  to  load   said  cars  in 
proper  manner,  logs  being  secured  to 
stand  transportation  by  the  railroad, 
and  the  said  loading  to  be  done  ac- 
cording to  directions  as  given  by  the 
Atlantic    Coast   Line    Railroad    Com- 
pany.     (5)  They  further   agree  that 
they  will  pay  for  any  delays  or  dam- 
ages that  may  occur  to  the  Atlantic 
Coast  Line  Railroad,  should  they  fail 
to  load  the  logs  as  agreed  upon.     (6) 
The  said  Jackson  Brothers  agree  to 
keep  up,  at  their  own  expense,  in  good 
working    order,    thfe    locomotive    and 
logging  cars   furnished  them  by  the 
said     Roanoke    Railroad    &  '  Lumber 
Company  for  the  purpose  of  doing  said 
work;  to  unload  all  railroad  iron  fur- 
nished them  for  the  purpose  of  laying 
tracks,    at    their    own    expense,    and, 
when  through  with  said  contract,  to 
take    up    all    of    said   railroad    iron, 
spikes,  and  .splices,  and  to  load  them 
on  'cars  furnished  for  moving  of  same, 
and  also  return  said  locomotive  and 
cars,  loaded  on  cars  of  the  Atlantic 
Coost  Line   Railroad,   when  through 
with  them,  in  good  order.    The  Roa- 
noke   Railroad    &    Lumber    Company 
hereby  agrees  to  furnish  said  Jackson 
Brothers  all  the  railroad  iron  and  lo- 
comotive and  logging  cars  necessary 
to  do  this  work,  and  to  pay  to  them 
the  sum  of  $3  per  thousand  feet  for 
merchantable  logs  so  cut,  hauled  and 
delivered,  and  loaded  on  cars  of  the 
Atlantic  Coast  Line  Railroad,  on  the 
sidetrack  located  for  the  purpose,  and 
to  pay  them  on  the  5th  and  20th  of 
each  month  for  the  work  done. 

In  Abbott  V.  Sumter  Lumber  Co. 
(1912)  93  S.  C.  131,  76  S.  E.  146;  where 
the  action  was  brought  for  damages 
in  respect  of  the  cutting  down  of  tim- 
ber which  the  plaintiff's  husband  had 
reserved,  when  he  conveyed  the  tim- 
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assignor,  there  was  evidence  to  the  ef- 
fect that  the  defendant  contracted 
orally  with  one  Stack  that  he  should 
cut  the  timber  and  load  it  on  the  cars 
at  $6  for  every  thousand  feet,  and 
that  the  defendant  had  no  control  over 
his  work.  It  was  held  that,  if  this 
testimony  were  true,  Stack  was  an  in- 
dependent contractor,  and  that  the 
trial  judge  had  erroneously  with- 
drawn from  the  jury  the  question 
-whether  this  was  his  relationship  to 
the  defendant. 

In  Carlson  v.  Stocking  (1895)  91 
Wis.  432,  65  N.  W.  58,  the  question 
whether  a  man  employed  to  drive 
logs  at  so  much  a  log,  on  a  river,  was 
an  independent  contractor,  was  held  to 
be  for  the  jury,  where  there  was  evi- 
dence tending  to  prove  that  he  had  the 
full  control  of  the  dam  and  the  drive 
at  the  time,  that  he  employed  all  the 
men,  and  obtained  all  the  supplies, 
and  that  the  defendants  were  merely 
to  pay  him  a  compensation  for  driving 
their  logs. 

In  Commissioner  for  Railways  v. 
Richards  [1911]  St.  Rep.  Qd.  (Anstr.) 
61,  the  claimant  agreed  with  the  resi- 
dent engineer  of  the  state  railways  to 
cut  box  sleeper  blocks  (i.  e.,  railways- 
ties)  according  to  specifications,  for  a 
price  fixed  with  reference  to  their 
lengths,  and  to  complete  the  job 
within  three  months.  In  addition 
to  this  remuneration,  he  received 
from  the  commissioner  of  railways  a 
royalty  on  all  timber  taken  from  his 
own  land.  He  used  his  own  tools,  and 
engaged  an  assistant.  The  resident 
engineer  testified  that  the  contractors 
for  such  work  were  not  under  his  con- 
trol, and  that  he  never  personally  in- 
structed the  claimant  what  to  do. 
Held,  that  the  claimant  was  an  inde- 
pendent contractor,  and  not  entitled 
to  an  award  under  the  Workers'  Com- 
pensation Act  of  Queensland. 

(J)  Transportation  'work. 

In  Dalton  v.  Bachelor  (1857)  1  Fost. 
&  F.  (Eng.)  15,  it  appeared  that  the 
defendant  had  hired  one  James,  a 
hauler,  to  haul  timber  into  their 
yard;  that  he  brought  his  horses  for 
the  purpose,  but  was  assisted  by  the 
servants  of  S.,  the  defendant's  fore- 
man; that  the  horses,  while  engaged 
in  hauling  a  piece  of  timber  across 
the  way.  had  halted ;  that  the  foreman 
said,  "Go  on,"  and  they  moved,  the 
result  of  which  "was  to  change 
the  direction  of  the  timber  so  that  it 


ed  a  nonsuit,  which  was  only  set  aside 
because  the  point  had  not  been  taken 
that  both  parties  might  be  liable  if 
there  was  evidence  of  negligence;  On 
the  second  trial  the  jury  found  that 
the  timber  was  being  hauled  by  James 
under  a  special  contract,  and  that  the 
accident  arose  from  no  want  of  care 
on  the  part  of  the  defendant.  On  this 
finding  a  verdict  was  directed  for  the 
defendants.  At  the  present  day,  it 
would  probably  be  held  by  most  courts 
that  the  case  should  have  been  subr 
mitted  to  the  jury,  for  the  reason  that 
the  evidence  would  have  warranted 
them  in  finding  that  the  plaintiff's 
injury  was  occasioned  by  the  work- 
men's compliance  with  the  order  giv- 
en by  the  foreman.  So  far  as  appears 
from  the  report,  this  aspect  of  the 
evidence  was  not  considered. 

In  Muldry  v.  Fromherz  (1917)  142 
La.  1087,.  78  So.  126,  the  findings  of 
fact  were  that  F.  and  D.,  having  en- 
tered into  a  contract  for  the  demoli- 
tion of  certain  buildings  and  the  erec- 
•  tion  of  another  upon  their  site,  sublet 
the  contract  for  the  work  of  demoli- 
tion and  removal  of  the  debris  to  the 
,  defendant  L.;  that  L.  contracted  with 
-  the  defendant  V.,  to  haul  away  a  por- 
tion of  the  debris,  at  so  much  per 
load;  that  V.  provided  his  own  carts, 
employed  his  own  drivers,  and  had  the 
hauling  done  under  his  foreman,  who 
took  his  instructions  from  his  employ- 
er; and  that  L.  exercised  no  more  con- 
trol over  the  manner  of  executing  that 
contract,  or  the  means  employed,  than 
did  F.  &  D.  in  the  matter  of  their 
contract  with  L.,  the  snly  right  re- 
served to  either  being  to  see  that  the 
work  contracted  for  was  done,  be- 
fore paying  for  it.  Held,  that  neither 
F.  &  D.,  nor  L.,  was  liable  for  an  in- 
jury resulting  from  a  collision  be- 
tween the  plaintiff's  automobile  and 
one  of  V's  wagons. 

A  person  who  engages  in  hauling 
logs  felled  on  a  certain  tract  of  land, 
under  a  contract  at  so  much  per  1,000 
feet,  and  who  supplies  his  own  teams, 
employs  and  discharges  his  own  labor, 
and  is  his  own  master  in  the  matter 
of  hauling  his  outfit,  and  of  the  meth- 
od to  be  adopted  in  the  execution  of 
the  contract,  is  an  independent  con- 
tractor, and  his  claim  for  damages,  for 
ersonal  injuries  sustained  while  so 
engaged,  is  not  within  the  purview  of 
the  Employers'  Liability  Act  No.  20  of 
1914.     Ryland  v.  Harve  M.  Wheeler 
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Lumber  Go.  (1920)  146  La.  787,  84  So. 
65  (syllabus  of  court). 

In  Peer  v.  Babcock  (1920)  230  N.  Y. 
106,  129  N.  E.  224,  reversing  (1919) 
187  App.  Div.  926,  174  N.  Y.  Supp. 
914,  the  evidence  held  to  require 
the  conclusion  that  a  truckman,  em- 
ployed to  deliver  coal  at  so  much 
per  ton,  was  not  a  servant  for  whose 
negligence  in  the  management  of  his 
truck  the  employer  was  responsible, 
was  thus  stated  by  the  court:  "Bab- 
cock &  Company  .  .  .  did  not  own 
or  maintain  trucks,  horses,  or  wagons 
by  which  delivery  of  coal  could  be 
made.  A  number  of  truckmen,  includ- 
ing Pizzo,  were  in  the  habit  of  making 
deliveries  of  coal  to  customers  of 
Babcock  &  Company.  They  were  free 
to  make  such  deliveries  at  their  pleas- 
ure, and  were  not  subject  to  the  direc- 
tions of  Babcock  &  Company  in  re- 
spect of  the  time  they  should  work  or 
the.  manner  in  which  the  same  should 
be  accomplished.  They  were  at  liber- 
ty to  work  for  whomsoever  they 
pleased  and  for  such  length  of  time  as 
suited  them.  Babcock  &  Company 
were  powerless  to  prescribe  hours  of 
employment  for  the  truckmen ;  the  lat- 
ter came  to  the  coal  yard  at  such  times 
as  they  were  not  otherwise  employed 
and  were  disposed  to  work,  and  when 
they  worked  it  was  only  for  such 
length  of  time  as  they  desired  so  to 
do.  If  helpers  were  necessary  in  the 
delivery  of  coal,  they  were  selected 
and  paid  by  the  truckman,  whose  com- 
pensation was  by  the  ton.  On  the 
morning  in  question  Pizzo  was  told 
to  load  4  tons  of  coal.  He  had  no  in- 
formation as  to  the  place  of  delivery 
until  after  the  accident.  The  practice 
was  to  deliver  to  a  truckman  a  slip 
indicating  the  place  of  delivery,  after 
the  coal  had  been  weighed,  but  no  di- 
rections were  given  as  to  the  route  to 
be  traversed  to  make  a  delivery, 
neither  did  Babcock  &  Company  have 
or  exercise  jurisdiction  over  them  aft- 
er they  left  the  yard.  Had  Pizzo  or 
any  truckman  delivered  coal  at  the 
wrong  address,  he  would  be  held  per- 
sonally responsible  for  the  same. 
The  name  of  Babcock  &  Company  did 
not  appear  on  Pizzo's  wagon." 

In  McMullen  v.  Hoyt  (1867)  2  Daly 
(N.  Y.)  271,  the  conclusion  that  a  li- 
censed public  drayman  was  an  inde- 
pendent contractor  with  respect  to  the 
work  of  conveying  certain  barrels  was 
held  to  be  established  by  evidence  to 
the  effect  that  he  had  been  employed 


to  do  that  specific  work  for  a  certain 
sum  per  barrel;  that  the  employer 
had  no  control  over  him,  or  over  the 
manner  in  which  he  performed  the 
work;  that  he  used  his  own  truck  and 
men  and  skid  to  perform  the  service. 
The  fact  that  the  initials  of  the  em- 
ployer's name  were  on  the  cart  was 
held  to  have  been  satisfactorily  ex- 
plained. The  court  was  also  of  opin- 
ion that  "the  circumstance  that  the 
truckman  had  done  carting  for  twenty 
years  for  the  defendants  could  not  in 
any  way  give  character  to  this  par- 
ticular work,  for  the  performance  of 
which  he  was  specially  engaged." 

In  Kueckel  v.  Ryder  (1900)  54  App. 
Div.  252,  66  N.  Y.  Supp.  522,  affirmed 
in  (1902)  170  N.  Y.  562,  62  N.  E.  1096, 
it  was  held  to  be  an  inference  of  law 
that  the  contract  was  an  independent 
one,  where  the  evidence  showed  that 
a  truckman  was  employed  by  mer- 
chants to  move  paper  from  the  second 
to  the  fourth  floor  of  a  warehouse  not 
belonging  to  them,  that  such  work  re- 
quired skill  and  judgment  and  was  of 
a  kind  that  the  truckman  was  com- 
petent to  perform;  that  he  was  given 
no  instructions  by  the  merchants  con- 
cerning the  manner  of  performance; 
and  that  he  employed  other  men  to  as- 
sist him,  paid  them  for  their  labor, 
and  sent  his  bill  to  the  merchants. 

In  Hopkins  v.  Empire  Engineering 
Corp.  (1912)  152  App.  Div.  570,  137  N- 
Y.  Supp.  478,  a  brakeman  on  a  pass- 
ing train  was  struck  by  a  plank  which 
a  teamster  had  laid  across  a  gon- 
dola car  on  a  railroad  siding,  for  the 
purpose  of  transferring  to  his  wagon 
some  freight  which  he  was  to  haul  to 
a  place  several  miles  away,  where  the 
defendant  was  engaged  in  construct- 
ing a  dam.  The  evidence  showed  that 
the  teamster,  who  was  practically  the 
owner  of  the  team,  wagon,  and  har- 
ness by  which  this  freight  was  to  be 
hauled,  had,  on  the  day  before  the 
accident,  formed  the  intention  of  go- 
ing to  the  city  for  the  purpose  of  re- 
turning a  wagon  which  belonged  to 
another  person,  and  of  getting  his  own 
wagon  which  was  there;  that  he  had 
applied  to  the  defendant's  agent  in 
charge  of  the  unloading  of  cars  for  a 
load  to  haul  back;  and  that  he  had 
been  told  that  he  might  bring  back  a 
load  of  any  freight  belonging  to  de- 
fendant which  he  might  find  at  the 
city.  After  the  accident,  men  in  the 
employ  of  one  Behlin,  who  during  the 
forenoon  had  been  engaged  in  trans- 


Digitized  by 


Google 


.ANNO.— INDEPENDENT  CONTRACTOR— WHO  IS— SPECIFICALLY.  1257 


ferring  dummy  cars  from  the  gondola 
to  other  wagons,  assisted  the  team- 
ster in  loading.  When  he  delivered 
the  load  at  the  dam,  the  defendant 
paid  Dorn,  the  vendor  of  the  team, 
for  his  benefit,  $5,  which  was  the  go- 
ing price  for  a  man  with  team  drawing 
a  heavy  load  of  freight  from  J.  to  the 
dam.  Discussing  the  propriety  of  the 
course  taken  by  the  trial  judge  in  non- 
suiting the  plaintiff,  the  court  said: 
"The  decision  of  this  question  de- 
pends upon  whether  the  teamster  was 
the  servant  of  the  defendant,  or  was 
an  independent  contractor.  From  the 
evidence  it  appears  that  the  teamster 
had  purchased  the  team  of  Dorn,  and 
was  working  out  with  the  team,  wag- 
on, and  harness  by  the  day  and  by  the 
job,  and  that  th«  moneys  earned  by  the 
teamster  were  being  paid  to  Dorn, 
and  were  being  applied  by  him  in  pay- 
ing for  the  feed  for  the  team,  and  the 
living  expenses  of  the  teamster's  fam- 
ily, and  crediting  the  balance  upon 
the  purchase  price  of  the  team.  It 
also  appears  that  for  a  period  shortly 
preceding  the  day  of  the  accident  he 
had  been  working  for  the  defendant 
about  the  dam,-  and  on  the  day  preced- 
ing the  accident  he  had  been  working 
for  Dorn,  drawing  gravel,  while  on  the 
day  of  the  accident  he  was  using  a 
portion  of  the  day  for  his  own  pur- 
poses, and  was  drawing  a  load  of 
freight  for  the  defendant  free  from 
any  directions  or  control  whatever  by 
the  defendant  as  to  the  method  of 
loading  or  otherwise.  It  seems  to  me 
that  under  these  circumstances  the 
teamster  cannot  be  said  to  have  been 
the  servant  of  the  defendant  in  un- 
loading and  drawing  the  load  of 
freight  from  Johnstown  to  the  dam, 
but  that  in  doing  so  he  was  exercising 
an  independent  calling.  .  .  .  Had 
an  individual  employed  the  teamster 
to  carry  him  from  Johnstown  to  the 
dam,  the  person  being  transported  ex- 
ercising no  authority  over  the  team- 
ster, and  giving  no  directions,  it  could 
hardly  be  held  that  a  person  run  over 
on  the  trip  would  have  a  right  of  ac- 
tion against  the  passenger,  upon  the 
ground  that  the  relation  of  master 
and  servant  existed  between  the  pas- 
senger and  the  driver;  and  much  less 
could  it  be  held  that  such  relation  ex- 
isted between  the  owner  of  property 
being  transported  and  the  driver." 

In  Hines  v.  Henry  L  Stetler  (1921) 
196  App.  Div.  622,  188  N.  Y.  Supp.  73, 
it  appeared  that  one  B.,  "or  the  labor 


organization  which  he  represented, 
took  the  job,  or  rather  prevented  any- 
one else  taking  the  job,  at  3  cents  per 
100  pounds,  to  load  and  unload  all 
trucks  which  appeared  upon  a  partic- 
ular dock."  It  was  also  shown  that  the 
regular  employees  of  the  alleged  em- 
ployer, the  defendant,  were  not  al- 
lowed to  load  their  trucks.  Held, 
that  a  servant  of  B.  was  not  entitled  to 
claim  as  an  "employee"  of  the  defend- 
ant, under  a  Workmen's  Compensa- 
tion Act. 

In  Harrison  v.  Collins  (1878)  86  Pa. 
153,  27  Am.  Rep.  699,  a  master  rigger, 
employed  by  the  owner  of  a  sugar  re- 
finery to  bring  certain  heavy  machin- 
ery from  a  railroad  train  into  the  re- 
finery, testified  that  he  did  the  job 
according  to  his  own  views,  furnish- 
ing all  the  necessary  appliances. 
Held,  that  he  was  an  independent 
contractor. 

In  Bray  v.  Kirkpatrick  &  Sons 
[1919;  Ir.  Ct.  App.]  W.  C.  &  Ins.  Rep. 
151,  58  Ir.  L.  T.  81,  the  evidence  which 
was  held  to  show  that  the  person  em- 
ployed was  an  independent  contrac- 
tor, and  not  a  "workman"  within  the 
purview  of  a  Workmen's  Compensa- 
tion Act  was  as  follows:  He  was  a 
carter  with  whom  sawmill  owners 
contracted  for  the  hauling  of  timber 
from  the  woods  in  which  it  had  been 
felled  to  a  railway  station.  He  sup- 
plied his  own  horse  and  cart  and 
tackle,  and  was  paid  so  much  per  ton. 
The  only  control  exercised  over  him 
was  that  he  was  told  where  to  go,  the 
class  of  timber  to  be  carted,  and 
where  it  was  to  be  delivered.  He 
could  employ  whom  he  liked  to  haul 
the  timber,  and  was  not  obliged  to 
haul  it  himself. 

In  DalUson  v.  Hampel  (1910)  12 
West  Aastr.  L.  R.  152,  a  man  paid  by 
height  or  measurement  to  cart  wood, 
and  not  subject  to  control,  or  bound  to 
perform  the  work  in  person,  was  held 
to  be  an  independent  contractor. 

(k)  Iioadlng  or  nnloadlmc  of  veaiela. 

In  Innocent  v.  Peto  (1864)  4  Fost. 
&  F.  (Ensr.)  8,  an  action  to  recover 
damages  for  the  negligence  of  a  serv- 
ant of  Brown,  a  man  employed  by  the 
defendant  to  discharge  certain  ves- 
sels, the  defendant's  manager  testified 
that  his  duty  was  to  arrange  the  dis- 
charge of  vessels  at  the  docks;  that 
in  some  cases  he  took  his  instructions 
from  the  captains,  but  not  in  all ;  that 
the  defendant  charged  so  much  per 
quarter  for  the  work,  and  received 
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i  S3.  Independence  negatived  tettli  re- 
lation to  otroutnstanUal  evidence, 
Tke  cases  in  which  the  conclusion 


that  the  person  employed  was  not  an 
independent  contractor  was  deduced 
from  evidence  of  this  character  are 
collected  in  the  footnote.' 


the  money  from  the  captains  or  the 
owners;  that  Brown  contracted  to  dis- 
charge several  corn  vessels;  that 
there  was  a  separate  contract  with 
him  for  each  vessel,  stating  what  he 
was  to  be  paid,  or  at  what  rate  he 
should  be  paid  for  discharging  its 
cargo;  that  he  then  employed  his  own 
men,  whomsoever  he  liked,  and  paid 
them,  and  discharged  them  as  he 
thought  proper,  the  company  having 
no  control  over  them;  that  the  gear 
was  the  defendant's,  but  each  "gang- 
er" selected  it  from  their  stock.  Held, 
by  Compton,  J.,  that  Brown  was  a  sub- 
contractor, and  consequently  that  the 
defendant  was  not  liable  for  the  acts 
of  his  workmen. 

In  Maryland  use  of  Goralski  v. 
General  Stevedoring  Co.  (1914)  218 
Fed.  51,  affirmed  in  (1914)  186  C.  C. 
A.  497,  219  Fed.  827,  the  Munson  line, 
having  undertaken  to  transport  coal 
and  dynamite  from  Baltimore  to  Cen- 
tral America,  sent  a  steamship  to 
Baltimore  to  take  on  the'  cargo.  It 
had  directed  the  Foard  Company,  as 
was  usual  with  its  ships  sailing  from 
Baltimore,  to  act  for  it  in  such  mat- 
ters as  required  action  in  that  city, 
and  specifically  to  see  that  the  ship- 
ment of  dynamite  was  stowed  on 
board.  R  did  not  exercise  or  at- 
tempt to  exercise,  any  control  over  the 
Foard  Company  as  to  whom  the  latter 
should  employ  to  do  the  loading,  or 
in  what  manner  the  loading  should  be 
done.  For  doing  this  work  the  Foard 
Company  was  to  be  paid  a  certain 
number  of  cents  per  ton  of  dynamite 
loaded,  and  certain  other  fees  and 
commissions.  Held,  in  an  action  io 
recover  for  damage  occasioned  by  an 
explosion  of  the  dynamite,  that  the 
Foard  Company  was  an  independent 
contractor. 

In  Sullivan  v.  New  Bedford  Gas  & 
Edison  Light  Co.  (1906)  190  Mass. 
288,  76  N.  E.  1048,  the  testimony  of 
a  stevedore  to  the  effect  that  he  was 
paid  so  much  a  ton  for  unloading  coal 
from  a  ship,  and  that  he  hired,  paid, 
and  had  charge  of  the  men  who  did 
the  work,  was  held  to  require  the  in- 
ference that  he  was  an  independent 
contractor. 

For  other  cases  in  which  stevedores 
were  held  or  assumed  to  be  independ- 


ent contractors,  but  in  which  the  foot- 
ing on  which  their  remuneration  was 
computed  is  not  specified,  see  Dwyer 
v.  National  S.  S.  Co.  (1880)  17  Blatchf. 
472,  4  Fed.  493;  Carlson  v.  Comeric 
Co.  (1905)  140  Fed.  109;  The  Satilla 
(1915)  2^1  Fed.  949;  The  Student 
(1917)  156  C.  C.  A.  319,  243  Fed.  807; 
Rankin  v.  Merchants'  &  M.  Transp. 
Co.  (1884)  73  Ga.  230,  54  Am.  Rep. 
874,  14  Am.  Neg.  Cas.  75;  Young  v. 
Smith  &  K.  Co.  (1905)  124  Ga.  476, 
110  Am.  St.  Rep.  186,  52  S.  E.  765,  4 
Ann.  Cas.  226,  19  Am.  Neg.  Rep.  132; 
West  V.  Brakelow  S.  S.  Co.  (1906)  124 
Ga.  658,  52  S.  E.  888;  Riley  v.  SUte 
Line  S.  S.  Co.  (1877)  29  La.  Ann. 
791,  29  Am.  Rep.  849;  Sweeny  v. 
Murphy  (1880)  32  La.  Ann.  628;  Voge- 
mann  v.  American  Dock  &  Trust  Co. 
(1909)  131  App,  Div,  216,  115  N.  Y. 
Supp.  741,  affirmed  in  (1910)  198  N. 
Y.  586,  92  N.  E.  1105;  Johnson  v.  Neth- 
erlands Steam  Nav.  Co.  (1890;  Sup. 
App.  T.)  32  N.  Y.  S.  R.  916,  10  N.  Y. 
Supp.  927;  Stewart  v.  Balfour  (1908) 
51  Wash.  127,  98  Pac.  103. 

1  (a)  Work  with  reipeot  to  bnlldlsKB. 

In  Abromowitz  v.  Hudson  View 
Constr.  Co.  (1919)  188  App.  Div.  366, 
177  N.  Y.  Supp.  187,  the  evidence 
which  was  held  to  justify  the  finding 
of  the  industrial  commission  that  an 
"awning  remover,"  engaged  to  remove 
all  the  awnings  on  the  buildings  con- 
trolled by  the  defendant  at  the  rate 
of  10  cents  an  awning,  was  an  "em- 
ployee" within  the  meaning  of  the 
New  York  Workmen's  Compensation 
Act,  is  thus  stated  in  the  opinion: 
"The  claimant  testified  he  had  worked 
for  other  people  on  the  same  terms, 
and  after  he  had  finished  working  for 
Freidman  he  would  have  gone  back  to 
Feinberg  to  find  whether  he  had  any 
work  for  him.  The*claimant  had  nev- 
er worked  for  the  construction  com- 
pany before.  He  could  work  such 
hours  as  he  pleased.  The  construc- 
tion company  simply  designated  the 
houses  where  he  was  to  take  down 
awnings,  and  retained  the  right  to  dis- 
charge him  in  case  he  did  not  do  his 
work  properly.  The  claimant  was  not 
the  regular  employee  of  any  person, 
but  worked  for  anyone  needing  his 
services.  The  claimant  testified:  1 
couldn't  go  and  get  anybody  to  put  on 
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§  24.  Indepeitdenee  negatived  uMh  rela- 
tion to  evidence  partly  cireutnetantial 
and  partly  direct. 

In  the  cases  cited  below  a  portion 


of  the  evidence  with  relation  to  whidt 
the  independence  of  the  contracts  in 
question  was  denied  consisted  of  tes- 
timony which  tended  directly  to  show 


the  job,  because  Mr.  Freidman 
wouldn't  have  let  me.  He  could  have 
discharged  me  at  any  time  he  wanted 
to.' " 

In  Cleghom  v.  Taylor  (1856)  18  Se. 
Sess.  Cas.  2d  series,  664,  28  Scot. 
Jur.  287,  all  the  judges  were  of 
opinion  that  a  master  slater,  engaged 
to  put  up  a  chimney  can  and  top, 
was  not  an  independent  contractor, 
although  he  had  workmen  in  his 
employ,  and  was  paid,  not  by  time,  but 
at  the  ordinary  rates  chargeable  for 
the  work  to  be  done.  Lord  Hope  said: 
"I  will  assume  in  favor  of  the  defend- 
ers that  he  [the  slater]  was  a  person 
of  skill,  tiiough  that  is  not  found. 
Contractor  he  was  not.  ...  He 
was  simply  a  tradesman  employed  for 
this  short  and  simple  job."  This  de- 
cision is  clearly  inconsistent  with  the 
doctrine  applied  in  the  cases  cited  in 
§  17,  note  1,  supra,  with  regard  to  the 
presumptive  status  of  artisans. 

In  Taylor  v.  Bumham  [1910]  S.  C. 
705,  47  Scot.  L.  R.  643,  3  B.  W.  C.  C. 
569,  the  facts  found  by  the  lower 
court  were  as  follows :  "That  for  more 
than  a  year  the  claimant,  whose  trade 
was  the  fixing  of  enamel  letters  to 
windows,  had  been  in  the  habit  of 
calling  regularly  at  the  defendants' 
place  of  business  with  a  view  to  ob- 
taining work  from  them,  and  had  fre- 
quently obtained  it;  that  he  was  in 
no  wise  precluded  from  accepting  of- . 
fers  of  work  from  other  persons,  and  I 
had  sometimes  done  so  during  the 
year;  that  he  was  not  under  any  ob-  ■ 
ligation  to  take  any  particular  job 
from  the  defendant,  if  he  thought  it 
unsuitable;  that  he  was  paid  by  the 
piece,  and  had  to  pay  his  own  travel- 
ing expenses;  that  he  occasionally 
canvassed  among  shopkeepers  to  fix 
letters  on  behalf  of  the  defendants, 
and,  when  he  did  so,  was  paid  only  in 
respect  of  the  orders  he  received.  An 
award  of  compensation  under  the 
Workmen's  Compensation  Act  was 
sustained  on  the  ground  that  none  of 
these  facts  was  "necessarily  inconsist- 
ent with  the  idea,  that  the  claimant 
was  employed  on  a  contract  of  serv- 
ice." The  criterion  thus  adopted 
would  not,  it  is  apprehended,  be  ap- 
proved by  all  courts.  It  would  seem 
that  the  consideration  for  a  court  of 
review  is  whether  the  evidence,  as  a 


whole,  warranted  the  inference  drawn 
from  it.  Having  regard  to  the  facts 
with  reference  to  which  the  cases  cit- 
ed in  the  preceding  sections  were  de- 
cided, it  is  difficult  to  escape  the 
conclusion  that  the  finding  of  the 
lower  court  in  this  instance  would 
have  been  set  aside  in  most  jurisdic- 
tions. 

In  Harvey  v.  Corbett  (1915)  77  Or. 
51,  160  Pac.  263,  the  contract  in  ques- 
tion showed  in  substance  that  the 
Corbetts  had  contemplated  the  erec- 
tion of  a  building,  at  an  estimated 
cost  of  1600,000,  and  employed  the 
Hurley-Mason  Company,  with  its 
plant  or  equipment,  for  a  commission 
of  $20,000,  as  their  agent  to  construct 
the  building  according  to  plans  and 
specifications.  In  the  contract  it  was 
provided,  among  other  things,  that 
"the  principal  shall  pay  for  all  mate- 
rial used  and  all  labor  performed  in 
the  construction  of  the  building,  .  .  . 
but  the  agent  shall  have  the  right  to 
enter  into  contracts  for  and  on  behalf 
of  the  principal,  and  in  its  name,  for 
the  purchase  of  all  necessary  mate- 
rial and  the  hiring  of  necessary  labor." 
Held,  that  the  Corbetts  were  liable 
for  an  injury  sustained  by  a  servant 
of  the  Hurley-Mason  Company,  as  a 
result  of  his  having  fallen  from  a 
scaffold  which  did  not  satisfy  the  re- 
quirements of  the  Employers'  Liabil- 
ity Act  of  Oregon  (Laws  1911,  p.  17, 
§1). 

Cb)  Work  in  quarries. 

A  finding  that  the  injured  person 
was  a  "workman"  is  justifiable,  where 
the  evidence  tends  to  show  that  he 
was  employed  in  a  quarry  under  an 
agreement  that  he  should  be  paid  so 
much  for  every  ton  he  got  out,  that 
the  tools  were  found  for  him,  and  that 
he  used  to  hire  and  discharge  the  men 
who  worked  under  him.  Evans  v. 
Penweyllt  Dinas  Silica  Brick  Co. 
(1901;  C.  A.)  18  Times  L,  R.  (Eng.) 
58. 

(o)  SrllUae  wellt. 

In  Spencer  v.  Marshall  (1920)  107 
Kan.  264,  191  Pac.  468,  the  court  thus 
stated  the  effect  of  the  evidence  which 
it  held  to  be  sufficient  to  show  that 
Spencer,  the  immediate  employer  of 
the  claimant,  a  member  of  a  crew  en- 
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that     the     person     employed     was     not     under     the     control     of     the 


gaged  in  drilling  for  gas  and  oil,  was 
not  a  subcontractor:  "Spencer  testi- 
fied, in  substance,  that  he  was  work- 
ing as  manager  of  a  casing  crew 
known  as  the  Santa  Fe  casing  crew; 
that  the  plaintiff  and  four  other  men 
constituted  the  crew;  that  he  collect- 
ed for  them,  and  generally  got  the 
gang  together;  that  he  got  labor  hire 
and  6  cents  on  the  dollar  for  collect- 
ing: that  the  men  paid  him  out  of 
their  salaries;  that  he  called  whom- 
soever he  wanted  to  go;  that  they 
were  working  for  the  lease  owner; 
that  he  got  the  checks  cashed  and  then 
divided  up  the  money  at  times,  and  at 
other  times  the  members  of  the  crew 
were  paid  individually;  and  that  in 
this  particular  instance  he  was  given 
the  check  for  the  whole  crew." 
(d)  Work  wltli  raapeet  to  timber. 

In  Fidelity  &  D.  Co.  v.  Brush  (1917) 
176  Cal.  448,  168  Pac.  890,  the  evi- 
dence which  was  held  to  show  that  the 
claimant's  father,  his  immediate  em- 
ployer, was  an  independent  contrac- 
tor, and  consequently  that  the  claim- 
ant was  not  an  "employee"  of  the  land 
company  with  which  the  contract  had 
been  made,  was  as  follows:  The 
father,  S.  Brush,  had  made  an  agree- 
ment with  the  company's  superintend- 
ent to  cut  60  to  80  cords  of  wood,  or 
as  much  as  would  be  required  for  the 
use  of  the  company  in  its  kilns  for  the 
ensuing  year.  He  was  to  be  paid  $1.75 
a  cord  for  firewood  and  6  cents  for 
each  post  cut  by  him.  He  was  not 
required  to  cut  any  fixed  amount  of 
wood,  but  there  was  an  understanding 
that  he  was  to  keep  at  work  until  told 
by  the  superintendent  that  a  sufficient 
quantity  of  cut  wood  had  been  pro- 
duced. There  was  no  agreement  re- 
garding the  hours  of  work,  or  the 
methods  to  be  pursued.  S.  Brush  and 
his  son,  M.  Brush,  the  claimant, 
agreed  that  they  should  work  togeth- 
er, pile  their  wood  together,  and  have 
it  measured,  and  that  the  amount  re- 
ceived for  the  work  should  be  eaually 
divided  between  them.  The  claimant 
testified  that  the  superintendent  told 
him  at  times  to  assist  his  father  with 

In  Bagnall  v.  Laheys  [19101  St. 
Rep.  Qd.  (Aastr.)  85,  [1910]  Qd.  W. 
N.  22,  [1909]  Qd.  J.  P.  234,  the  evi- 
dence was  as  follows:  The  claimant 
and  his  son,  after  having  been  en- 
gaged by  a  sawmiller  to  cut  brush  at 


daily  wages  for  a  short  period,  were 
employed  to  fell  pine  on  a  certain  sec- 
tion of  land,  and  do  everything  nec- 
essary to  prepare  it  for  teamsters  to 
haul.  They  were  to  be  paid  at  the 
rate  of  6d.  per  100  superficial  feet^  and 
a  specified  bonus  if  the  work  was 
properly  done.  The  claimant  and  his 
son  agreed  to  cut  the  whole  section, 
but  no  time  was  fixed  for  the  comple- 
tion of  the  work,  and  they  were  at 
liberty  to  commence  and  cease  work 
each  day  whenever  they  liked.  They 
were  free  to  employ  other  labor,  so 
long  as  the  supply  of  timber  did  not 
exceed  the  hauling  power  of  the  mill- 
ers, or  the  requirements  of  the  saw- 
mill. They  cut  the  timber  in  different 
parts  of  the  section,  where  they  chose, 
and  the  tools  used  by  them  were  their 
own  property.  On  one  occasion  the 
claimant  asked  if  he  could  put  on 
another  man,  and  was  told  that  the 
company  could  not  well  take  more 
timbers.  During  the  period  that  they 
were  engaged  in  the  work,  they  per- 
formed other  descriptions  of  work  for 
the  millers  at  daily  wages.  The 
claimant's  son  was  killed  by  a  falling 
tree.  Held  that  he  was  a  "worker" 
within  the  meaning  of  that  term,  as 
used  in  the  Queensland  Workers' 
Compensation  Act.  It  seems  clear  that 
the  persons  employed  would,  under 
similar  circumstances,  be  regarded  as 
independent  contractors  by  English 
and  American  courts. 
Co)  Traaaportatlon    work. 

In  Tucker  v.  Axbridge  Highway  Bd. 
(1888;  2  B.  D.)  53  J.  P.  (Eng.)  87,  5 
"Times  L.  R.  26,  where  .the  defendants 
were  held  to  be  liable  for  the  negli- 
gence of  a  man  employed  to  carry 
stones  and  deposit  them  at  a  certain 
place  on  a  hicrhwav  for  so  much  a 
load,  Pollock,  B.,  observed:  "If  the 
person  does  merely  menial  work, 
then  he  is  clearly  a  servant.  If  he 
does  the  work  in  pursuance  of  a  gen- 
eral contract  the  case  is  different." 
(Language  as  reported  in  J.  P.) 

In  Moroney  v.  Sheeham  (1903;  Ir. 
Ct.  App.)  37  Ir.  L.  T.  166,  a  man  who 
was  employed  to  carry  bales  of 
pressed  hay  out  of  a  barn  to  a  vessel 
until  the  loading  should  be  completed, 
and  who  supplied  his  own  horse  and 
cart,  and  received  so  much  a  ton  for 
all  the  hay  carried,  was  held  not  to  be 
an  independent  contractor,  but  a 
"workman,"  for  whose  death  compen- 
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employee     with     respect     to     the     details     of     the      stipulated     work.* 


sation  was  recoverable  under  the 
Workmen's  Compensation  Act.  It 
seems  questionable  whether  this  deci- 
sion would  be  approved  by  all  courts. 

(f)  iMadlnK  *Bd  naloadlnc  of  ihlpi. 

In  Charles  v.  Taylor  (1878)  L.  R.  8 
C.  P.  Div.  (Eng.)  492,  38  L.  T.  N.  S. 
773,  27  Week.  Rep.  32,  the  conclusion 
that  the  alleged  contractor  was  a 
servant,  and  that  he  was  paid,  not  as 
a  master  workman,  but  as  a  foreman 
of  the  defendant,  was  held  to  be  justi- 
fiable, where  he  had  testified  that  he 
was  a  "lumper"  working  at  the 
wharves  along  the  riverside;  that  the 
terms  agreed  upon  between  himself 
and  the  defendants  were  that  he 
should  get  the  barge  in  question  dis- 
charged, and  should  be  paid  at  the 
rate  of  Is.  9d.  for  every  ton  that  was 
unloaded,  he  managing  everything 
necessary  to  perform  the  work;  that 
he  selected,  as  he  liked,  the  men  who 
were  to  work  under  him;  but  that  they 
were  to  work  as  if  he  were  foreman; 
and  that  the  nature  of  the  employment 
was  such  that  he  could  not  dismiss 
any  workman  without  reference  to 
the  defendants. 

(c)  Bveaklas  up  auMhiaM. 

In  Cinofsky  v.  Industrial  Commis- 
sion (1919)  290  III.  521,  125  N.  E.  286, 
a  contract  to  strip  certain  engines  at 
the  rate  of  |4  per  engine  was  made  by 
one  Decker  with  men  engaged  in  a 
"junk"  business,  who  purchased  old 
machinery,  which  they  stripped,  or 
took  apart,  and  put  in  proper  shape 
for  sale  as  old  metal.  Decker  and 
another  workman  testified  that  they 
were  employed  and  held  on  piecework 
only  until  certain  cars  were  set,  when 
they  were  to  be  paid  by  the  day.  It 
was  conceded  that  they  did  not  fur- 
nish their  own  tools.  The  court  em- 
phasized the  fact  that  the  work  was 
simple,  and  little  supervision  was  re- 
quired for  it.  "If  the  applicant  once 
had  his  instructions,  it  would  not  be 
difficult  for  him  to  proceed  with  his 
work  without  any  interference  from 
his  employer."  Held,  that  there  was 
nothing  in  the  work  that  indicated  a 
surrender  by  the  employer  of  a  right 
to  control  the  work. 

(hf  Sale  of  pertoaal  pvepevtj. 

In  Houston  v.  Keats  Auto  Co.  (1917) 
85  Or.  125,  166  Pac.  531,  the  plaintiff 
was  injured  by  an  automobile  driven 


by  one  Chance,  a  man  engaged  to  dem- 
onstrate it  for  a  prospective  purchas- 
er, on  the  terms  that  he  was  to  sell 
it  and  pay  the  defendants  a  certain 
fixed  price,  and  that  he  was  to  have  all 
that  he  received  over  and  above  this 
price  for  his  compensation  and  com- 
mission in  making  the  sale.  A  ver- 
dict for  the  plaintiff  was  sustained, 
and  the  following  instructions  were 
approved  as  being  a  correct  state- 
ment of  the  law  and  warranted  by  the 
testimony.  (1)  "If  you  find  from  the 
evidence  that  the  defendants  did 
select  this  man  Chance,  who  was 
driving  the  automobile  at  the  time  of 
the  accident,  and  you  further  find 
that  Hie  defendants  had  the  power  to 
discharge  him  and  had  the  right  to  di- 
rect what  work  should  be  done  and 
the  way  it  was  to  be  done,  then  you 
are  instructed  that  the  said  Chance 
was  the  defendants'  servant  at  the 
time  of  the  accident."  (2)  "If  you 
find  from  the  evidence  that  Chance, 
at  the  time  of  the  accident,  was  de- 
fendants' servant,  and  you  further 
find  that  Chance  was  demonstrating 
the  automobile  for  a  prospective  pur- 
chaser," defendants  are  responsible. 
It  was  held  that  the  jury  were  entitled 
to  draw  the  inference  that  Chance  was 
a  servant,  from  the  fact  that  he  was 
demonstrating  defendants'  car. 

1(a)  Woric     ptfrfom«4     for     xallr««4 
eompanloa. 

In  Donovan  v.  Oakland  &  B.  Rapid 
Transit  Co.  (1894)  102  CaL  245,  86 
Pac.  516,  the  independence  of  a  con- 
tract was  denied,  which  provided  that 
each  of  the  holes  for  the  posts  which 
were  to  carry  defendant's  electric 
wires  were  to  be  dug  14  inches  square, 
at  a  place  to  be  designated  by  defend- 
ant's superintendent,  and  to  a  depth 
of  5  to  6  feet,  "according  to  his  in- 
structions." 

In  Bechnel  v.  New  Orleans,  M.  &  T. 
R.  Co.  (1876)  28  La-  Ann.  522,  where 
a  subcontractor  for  a  portion  of  the 
work  of  constructing  a  railroad  re- 
moved earth  from  plaintiff's  land  out- 
side the  strip  conveyed  to  the  railroad 
company  for  a  right  of  way,  the  com- 
pany was  held  liable  for  the  resulting 
damage,  on  the  ground  that,  under 
the  contract  made  between  it  and  the 
general  contractor,  and  between  the 
general  contractor  and  the  subcon- 
tractors, it  was  invested  with  the 
right  of  "directing  and  constantly  sa- 
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pervising"  the  work,  and  of  procuring 
the  discharge  of  such  servants  of  the 
contractors  as  were  found  to  be  in- 
competent, etc. 

In  Coles  V.  Boston  &  M.  R.  Co. 
(1916)  223  Mass.  408,  111  N.^.  89S, 
where  the  plaintiff,  while  delivering 
milk,  was  injured  by  striking  his  foot 
against  an  unlighted  and  unguarded 
stake,  which  the  engineer  of  the  de- 
fendant railroad  company  had  driven 
into  a  sidewalk  left  for  the  use  of 
abutters  while  the  company  was  per- 
forming, through  a  contractor,  the 
work  incident  to  the  abolition  of  a 
grade  crossing,  the  action  was  held 
maintainable  on  the  ground  that,  as 
the  contract  provided  "that  the  time, 
manner,  and  place  of  executing  the 
work  were  to  be  under  the  charge  of 
the  railroad  company,  being  done  un- 
der a  decree  [of  the  superior  court] 
issued  to  it,  the  railroad,  having  con- 
tirol  and  direction  of  the  work,  was 
responsible  to  the  traveling  public  for 
the  neglect  of  the  contractor." 

In  Callahan  Constr.  Co.  v.  Rayburn 
(1915)  110  Miss.  107,  69  So.  669,  a 
contract  by  which  the  Louisville  & 
Nashville  Railroad  Company,  one  of 
the  defendants,  engaged  the  Callahan 
Construction  Company,  its  codefend- 
ant,  to  remove  certain  earth  from  one 
point  on  its  right  of  way  to  another, 
was  held  to  provide  "how,  when,  from, 
and  to  where  this  dirt  should  be  exca- 
vated and  removed,  and  the  compen- 
sation the  construction  company 
should  receive  therefor,  but  reserved 
to  the  railroad  company  no  control 
over  the  means  by  which  the  work  was 
to  be  accomplished,  except  with  ref- 
erence to  the  running  of  trains  oVer 
its  road  by  the  Callahan  Company, 
when  moving  the  dirt  from  the  place 
where  it  was  excavated  to  the  point 
on  the  railroad  company's  right  of 
way  where  they  desired  to  use  it." 
The  provision  in  this  regard  was  as 
fdllows:  "All  the  work  shall  be  done 
in  such  a  manner  as  not  to  interfere 
with  or  delay  the  movement  of  the 
railroad  company's  trains,  and  all 
movements  of  the  contractors'  equip- 
ment over  the  railroad  company's 
main  and  side  tracks  shall  be  under 
nuch  rules  and  restrictions  as  said 
division  superintendent-may  prescribe. 
,  .  .  The  contractors'  train  crews 
shall  be  such  as  are  satisfactory  to 
the  railroad  company's  division  super- 
intendent, and  shall  be  required  to 
pass  such  examinations  as  to  their 


fitness  or  efllciency  aa  said  division 
superintendent  may  prescribe.  Any 
of  the  contractors'  employees  engaged 
in  the  movement  of  contractors'  trains 
over  the  railroad  company's  main 
track,  who  are  not  satisfactory  to  the 
railroad  company's  division  superin- 
tendent, shall  be  discharged  at  his  re- 
quest." With  the  consent  of  the  rail- 
road company's  chief  engineer,  the 
Callahan  Company  sublet  the  contract 
to  King  &  Clark.  Rayburn,  an  em- 
ployee of  the  railroad  company,  was 
ordered  by  it  to  report  to  the  Callahan 
Company  for  service  on  trains  used  by 
it  in  transporting  earth  over  the  com- 
pany's road,  and,  while  so  engaged,  he 
was  injured  by  reason  of  the  negli- 
gence of  the  fireman  of  the  train  upon 
which  he  was  then  discharging  the  du- 
ties of  flagman.  This  fireman,  togeth- 
er with  the  engineer,  was  in  the  em- 
ploy of  King  &  Clark.  Held,  that,  as 
King  &  Clark  were,  with  respect  to  the 
Callahan  Company,  in  the  position  of 
independent  contractors,  it  was  not  li- 
able for  the  negligence  of  their  fire- 
man, but  that  the  judgment  rendered 
by  the  trial  court  against  the  railroad 
company  must  be  affirmed.  The  ratio 
decidendi  was  that  the  above-quoted 
provision  operated  so  as  to  reserve  to 
that  company  "the  right  of  giving  di- 
rections to  the  servants  of  the  con- 
tractor with  regard  to  the  manner  in 
which  the  work  was  to  be  done."  The 
court  added:  "When,  in  addition  to 
the  right  to  direct  the  manner  in 
which  work  is  to  be  done  by  the  serv- 
ants of  a  contractor,  the  principal 
employer  reserves  the  right  to  require 
the  contractor  to  discharge  such  of 
his  (the  contractor's)  servants  as  are 
not  satisfactory  to  him  (the  principal 
employer),  then  there  can  be  no  doubt 
that  the  servants  of  the  contractor  are 
servants  of  the  principal  employer." 
This  decision  was  treated  as  control- 
ling in  Callahan  Constr.  Co.  v.  Wilkin- 
son (1915)  —  Miss.  — ,  69  So.  671,  a 
case  which  arose  out  of  the  same  acci- 
dent. 

In  Harmon  v.  Ferguson  Contracting 
Co.  (1912)  159  N.  C.  22,  74  S.  E.  632. 
the  grounds  upon  which  the  plaintiff 
was  held  to  be  entitled  to  maintain, 
for  injuries  caused  by  a  defective 
rope,  an  action  against  a  railroad, 
company  and  a  construction  company, 
were  thus  stated:  "In  several  re- 
spects, the  contract  between  the  rail- 
way company  and  the  construction 
company  plainly  reserves  control  and 
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direction  over  the  work,  through  its 
engineer,  with  the  power  of  discharg- 
ing any  foreman  or  employee  'who  is 
unskilful  or  remiss  in  the  perform- 
ance of  his  work;'  and  it  is  provided 
that  a  certain  part  of  the  work,  when 
ordered  to  be  done  by  the  engineer  in 
charge  and  representing  the  railway 
company,  shall  be  performed,  and  the 
material  therefor  furnished,  'under 
and  according  to  his  direction.'  The 
general  scope  and  purpose  of  the  con- 
tract indicate  an  intention  and  under- 
standing that  the  railway  company 
should  not  be  considered  as  having 
parted  with  its  authority  and  supervi- 
sion over  the  work." 

In  Gadsden  v.  Craft  &  Co.  (1917) 
173  N.  C.  418,  92  S.  E.  174,  where  it 
was  held  that  the  powers  which  the 
contract  reserved  to  the  defendant 
railroad  company  "during  the  per- 
formance of  the  work,  and  as  to  the 
manner  and  methods  of  doing  it,  were 
so  extended  and  controlling  that 
Craft  &  Company  could  in  no  proper 
sense  be  considered  as  independent 
contractors,"  the  grounds  upon  which 
the  decision  proceeded  were  thus  ex- 
plained: "In  the  opening  clause  of 
the  contract  there  is  a  stipulation  that 
'the  work  is  to  be  done  and  finished 
agreeably  to  the  directions  and  orders 
of  the  chief  engineer  of  one  of  the  de- 
fendants or  his  assistants.'  This  of- 
ficer, too,  is  given  large  powers  with 
reference  to  modifications  of  the  plans 
as  the  work  progresses.  His  decision 
as  to  amounts  due  on  the  previous  es- 
timates is  absolutely  conclusive,  and, 
in  the  final  estimate,  the  amount  due 
is  to  be  paid  when  the  entire  work  is 
completed  to  the  satisfaction  of  the 
said  engineer,  and  on  his  certificate 
that  it  has  been .  done  according  to 
specifications,  and  in  accordance  with 
his  directions,  and  to  his  satisfaction 
and  acceptance.  In  another  clause 
the  work  is  to  begin  at  once,  and  be 
completed  on  or  before  a  specified 
period,  and  be  prosecuted  with  such 
force  as  the  engineer  may  deem  ade- 
quate; and  'if  said  party  shall  fail  to 
prosecute  the  work  with  sufficient 
force,  in  the  opinion  of  said  engineer, 
the  latter,  or  such  agent  or  accents  as 
he  may  designate,  may  proceed  to  em- 
ploy such  number  of  workmen,  labor- 
ers, and  overseers  as  may  be  neces- 
sary to  insure  completion  at  such 
wapes  as  they  may  find  necessary  or 
expedient,  and  charge  same  over  to 
Craft  &  Company  on  the  contract,' 
etc.     And  again:     'Or  for  failure  to 


prosecute  the  work  with  an  adequate 
force,  or  for  noncompliance  with  his 
directions  in  regard  to  the  manner  of 
constructing  it,  or  for  failure  to  com- 
plete the  work  within  the  time  limit, 
or  for  other  delays  in  the  perform- 
ance of,  or  any  omission. or  neglect  of 
the   requirements   of,  the  agreement 
and  specifications  on  the  part  of  the 
party  of  the  first  part,  the  said  en- 
gineer may,  at  his  discretion,  declare 
this  contract,  or  any  portion  or  section 
of  it,  forfeited,  and  the  railroad  com- 
panies exonerated   from  all   liability 
under  it.'    In  §  12,  stipulation  is  made 
as  follows:    'It  is  further  understood 
and  agreed  that  the  parties  of  the 
second  and  third  parts,  the  railroad 
companies,  jointly  and  severally,  may 
at  any  time,  either  with  or  without  an 
estimate  furnished,  pay  any  moneys 
directly  to  the  employees  and  others 
having  claims  and  demands  against 
the  party  of  the  first  part  for  work 
done  and  material  furnished  to  the 
party  of  the  first  part  for  the  pur- 
poses of  this  contract,  and  may  at  any 
time  require  vouchers  for  the  payment 
to  employees  and  others  having  claims 
and  demands  against  the  party  of  the 
first  part  for  the  purposes  aforesaid.' 
And  §  13:    'If,  during  the  progress  of 
the  work  contracted  for,  which  shall 
be   under   the    direction    of   the   en- 
gineer, not  contemplated  in  the  speci- 
fications  mentioned   in   §   1   of  this 
agreement,  and  not  specifically  includ- 
ed herein,  which  work  cannot,  in  the 
opinion  of  the  engineer,  be  accurately 
measured    or    estimated    under    the 
terms  of  this  contract,  then  in  that 
case  the  same  shall  be  paid  for  at  ac- 
tual cost  for  labor  and  materials  fur- 
nished by  the  party  of  the  first  part, 
with  10  per  cent  added  for  superin- 
tendence and  use  of  tools,  and  it  is 
further  agreed   and   understood  that 
all  terms'  and  stipulations  of  this  con- 
tract, as  far  as  may  be  applicable, 
shall  attach  to  all  work  so  done,  which 
work,    for    all    purposes,    shall    be 
deemed  part  of  the  work  contracted 
for  by  the  party  of  the  first  part  here- 
under.' "    It  was  accordingly  held  that 
the  railroad  companies  were  liable  to 
the  plaintiff,   a  servant   of  Craft  & 
Company,  for  an  iiy'ury  caused  by  the 
fall  of  a  scaffold. 

In  Chas.  T.  Derr  Constr.  Co.  v. 
Gelruth  (1911)  29  Okla.  538,  120  Pac. 
253,  the  contract,  denied  to  be  inde- 
pendent, contained  provisions  of  the 
following  purport:    That  the  contrac- 


Digitized  by 


Google 


1264 


AMERICAN  LAW  REPOETS,  ANNOTATED.  [19  AJiJL 


tor  should  carry  on  the  work  during 
suitable  weather,  as  the  engineer  of 
the  contractee  should  direct,  and 
cease  work  when  said  engineer 
deemed  it  advisable;  that  said  en- 
gineer might  at  any  time  change  form 
or  plan,  grade  or  section,  elevation  or 
location,  of  said  work  as  he  should 
find  best  or  proper;  that  if  such 
changes  increased  the  amount  of 
work,  material,  or  both,  it  was  to  be 
paid  for  pro  rata  at  the  bid  price,  and 
if  it  decreased  the  cost,  the  same  was 
to  be  deducted  in  proportion;  that  all 
lines,  grade  stakes,  reference  points, 
and  other  location  details  were  to  be 
furnished  by  the  engineer,  the  con- 
tractor to  observe  and  preserve  the 
same  carefully;  that  if  the  mayor  and 
council  saw  fit,  they  might  submit  to 
the  contractor  such  orders,  directions, 
and  instructions  as  they  wished  for 
the  proper  carrying  out  of  said  con- 
tract, and  that  said  contractor  should 
obey  the  same;  that  the  mayor  and 
council  should  have  full  authority 
over  the  work,  or  they  might  delegate 
such  authority  to  an  engineer;  that 
the  work  should  be  commenced  and 
carried  on  from  point  to  point  as  des- 
ignated by  the  engineer,  who,  in  con- 
nection with  the  mayor  and  council, 
should  have  general  supervision 
thereof,  either  in  person  or  by  prop- 
erly appointed  inspectors;  that  if  at 
any  time  anyone  employed  by  the  con- 
tractor appeared  to  the  city's  inspec- 
tor to  neglect  or  refuse  to  obey  orders, 
or  to  be  incompetent,  unfaithful,  dis- 
orderly, or  fail  to  show  proper  interest 
in  his  work,  the  contractor,  when  re- 
quested by  said  inspector,  should  dis- 
charge such  party  and  not  re-employ 
him. 

In  Sipe  V.  Pennsylvania  R.  Co. 
(1909)  222  Pa.  400,  71  Atl.  847,  where 
the  precise  terms  of  the  contract  are 
not  stated  in  the  report,  it  was  sum- 
marily described  as  being  one  which 
"retained  the  right  of  supervision  in 
[the  defendant's]  engineer,  with  pow- 
er to  annul  and  forfeit  the  contract  at 
his  discretion,  if  the  work  was  not 
being  done  to  his  satisfaction  under 
the  plans  and  specifications."  The 
court  was  "inclined  to  hold  that  the 
control  retained  by  the  defendant 
company  over  the  ni&nner  of  perform- 
ing the  work  was  so  close  and  com- 
plete as  to  render  it  responsible." 

In  Foehr  v.  New  York  Short  Line 
R.  Co.  (1909)  40  Pa.  Super.  Ct.  7, 
where  the  action  was  brought  to  re- 


cover damages  for  the  unlawful  ob- 
struction of  a  private  road  by  a  piece 
of  a  railroad  bridge  which  was 
being  constructed  by  a  contractor, 
the  contract  provided,  inter  alia, 
that  the  work  should  be  exe- 
cuted under  the  direction  of  the  de- 
fendant's chief  engineer,  who  should 
designate  the  portion  of  the  line  upon 
which  work  should  be  begun  and  per- 
formed, and  should,  at  all  proper 
times,  furnish  plans,  measurements, 
stakes,  and  "directions  for  doing  the 
work;"  that  the  contractor  should 
discharge  any  foreman  or  employee 
who  should,  in  the  judgment  of  the 
engineer,  be  unfaithful,  unskilful,  or 
remiss  in  the  performance  of  his 
work;  that  the  chief  engineer  should 
have  the  right  to  make  any  alterations 
that  should  be  determined  upon  by 
him  as  necessary  or  desirable  in  the 
location,  line,  grade,  plan,  form,  or  di- 
mensions of  the  work ;  that  the  trestle- 
work,  which  included  all  wooden 
structures  commonly  used  as  substi- 
tutes for  abutments  and  piers,  and  for 
farm  passes,  etc.,  should  be  built  ac- 
cording to  the  plans  furnished  and 
directions  given  by  him;  that  the  de- 
fendant could  suspend  or  terminate 
the  work  for  reasons  not  specified  in 
the  contract  without  liability  to  the 
contractor  for  consequential  damages, 
or  anticipated  damages,  or  damages  of 
any  kind  resulting  from  such  suspen- 
sion or  termination;  that  all  ques- 
tions, differences,  or  controversies 
which  should  arise  between  the  par- 
ties, in  any  way  whatever,  pertaining 
to  or  connected  with  the  work,  should 
be  referred  to  the  chief  engineer,  and 
his  decision  should  be  final  and  con- 
clusive; that  whenever  any  work  em- 
braced in  the  contract  should,  in  any 
manner,  interfere  with  a  public  or 
private  traveled  road,  the  contractor 
should  keep  a  temporary  roadway, 
during  such  interference,  at  all  times 
unobstructed  and  safe  for  travel,  and 
any  damages  which  should  result 
from  failure  so  to  do  might  be  settled 
by  the  chief  engineer,  and  held  until 
paid  by  the  contractor.  After  referring 
to  the  nonconclusive  significance  of 
the  clauses  with  regard  to  the  right  to 
discharge  the  contractor  at  any  time, 
and  the  right  of  demanding  the  dis- 
charge of  his  servants  under  certain 
circumstances,  the  court  continued 
thus:  "But,  apart  from  the  reserva- 
tion to  the  defendant  of  these  rights, 
the  other  provisions  to  which  we  have 
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referred  reserved  to  the  defendant  far 
larger  powers  than  mere  direction  as 
to  results;  in  very  many  particulars 
the  right  to  direct  the  manner  in 
which  the  work  should  be  done  was 
retained.  Not  only  so,  but  the  evi- 
dence adduced  by  the  plaintiff  shows 
that  the  defendant's  chief  engineer 
was  present  almost  daily,  giving  di- 
rections as  to  the  manner  of  perform- 
ing the  work,  and  particularly  as  to 
the  location  of  the  temporary  trestle 
and  false  work,  the  excavating,  and 
even,  in  some  instances,  the  deposit 
of  materials.  His  own  testimony 
bears  this  out.  In  short,  the  defend- 
ant not  only  retained  the  right  to  con- 
trol the  work  in  many  of  its  details, 
but  actually  exercised  control  in  some^ 
if  not  all,  of  the  matters  from  which 
the  injuries  complained  of  arose.  It 
is  not  necessary  in  this  case  to  decide 
the  question  whether,  under  such  a 
contract  as  this,  the  principal  would 
be  responsible  for  every  trespass  or 
negligent  act  of  the  contractor;  but 
certainly,  for  such  injurious  acts 
complained  of  in  this  case  as  were 
performed  pursuant  to  the  chief  en- 
gineer's direction,  and  for  such  unrea- 
sonable occupation  and  obstruction  of 
the  plaintiff's  right  of  way,  temporary 
or  permanent,  as  were  necessarily  in- 
volved in  the  performance  of  the  con- 
tract, the  defendant  was  responsible." 
From  this  passage  it  would  appear 
that  the  defendant's  liability  was  ac- 
tually predicated  upon  three  separate 
grounds,  vii.:  (1)  That  the  contrac- 
tor was  not  an  independent  con- 
tractor; (2)  that  the  injurious  act  in 
question  was  done  in  pursuance  of  a 
direction  given  by  the  defendant's 
agent;  and  (3)  that  the  injurious  act 
was  one  necessarily  involved  in  the 
performance  of  the  contract.  But 
these  conceptions  are  not  differentiat- 
ed clearly  by  the  court. 

In  North  Bend  Lumber  Co.  v.  Chi- 
cago, M.  &  P.  S.  R.  Co.  (1913)  76 
Wash.  232,  135  Pac.  1017,  where  a 
railroad  company  was  held  liable  for 
the  damage  caused  to  plaintiff's  land 
by  a  fire  which  spread  from  one  kin- 
dled by  laborers  to  destroy  trees,  etc., 
on  the  defendant's  right  of  way,  the 
purport  of  the  contract  between  the 
defendant  and  the  employers  of  the 
laborers  was  as  follows:  The  con- 
tractors were  obliged  to  prosecute  the 
work  with  such  force  and  means  as 
would,  in  the  opinion  of  the  appel- 
lants' representative,  enable  them  to 
19  A.L.R.— 80, 


complete  the  work  within  the  time 
named  in  the  writing.  They  were  to 
be  subject  at  all  times  during  the 
progress  of  the  work  to  the  "direc- 
tion" of  this  representative  as  to  the 
mode  and  manner  of  doing  the  same. 
They  were  required  to  prosecute  the 
work  in  such  manner  and  at  such 
points  as  he  might  direct.  They  were 
not  to  employ  any  person  on  the  work 
who  did  not  meet  with  his  approval, 
and  would  dismiss  any  person  to  whom 
he  objected.  Should  any  dispute  arise 
between  the  contractors  and  the  rep- 
resentative concerning  the  work,  the 
representative's  decision  thereon  was 
to  be  final.  The  contract  could  be 
canceled  if,  in  the  opinion  of  the  rep- 
resentative, the  contractors  failed  to 
comply  with  the  stipulations  of  the 
contract,  and  no  right  of  action  for 
damages,  compensation,  or  percentage 
retained  by  the  contractee.  If  the 
work  did  not  progress  as  fast  as  the 
representative  thought  it  should 
progress,  the  contract  might  be  de- 
clared abandoned,  and  other  parties 
might  be  employed  to  do  the  work. 
The  work  might  be  stopped  tempora- 
rily or  permanently  at  any  time,  or  the 
forces  employed  thereon  might  be 
diminished,  at  the  will  of  the  repre- 
sentative, without  any  recourse  on  the 
part  of  the  contractors.  Finally,  it 
was  provided  that  the  contractors 
should  bear  all  losses  and  damages 
caused  to  others  by  the  negligent 
prosecution  of  the  work,  and  that  they 
should  comply  with  all  the  laws  of  the 
state  as  to  setting  out  fires,  and 
should  procure  permits  for  the  pur- 
pose, if  any  should  be  needed.  The 
court  said:  "These  conditions  leave 
the  contractors  with  no  independent 
judgment  as  to  the  means  or  the  man- 
ner of  performing  the  work.  Every 
step  they  may  take,  from  the  first  to 
the  last,  is  subject  to  the  control  of 
the  representative  of  the  appellant. 
The  implied  obligations  arising  out  of 
the  ordinary  contract  of  employment 
are  not  more  restrictive  over  the  free- 
dom of  the  person  employed,  and 
clearly  they  are  wholly  inconsistent 
with  an  independent  empIo3mient." 

Cb)  Worlc  with  respect  to  bulldlsKi. 

In  Lewis  v.  Stanbridge  [1913;  Eng. 
C.  A.]  W.  C.  &  Ins.  Rep.  515,  6  B.  W.  C. 
C.  568,  the  applicant  under  the  Work- 
men's Compendation  Act  was  a  paint- 
er and  paper  hanger  who,  in  the  course 
of   his   business,    made   independent 
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contracts  with  his  ordinary  custom- 
ers, but  also  worked  for  Stanbridge 
and  other  persons  in  the  building 
trade.  He  testified  that  Stanbridge, 
when  he  wanted  him  to  do  a  job,  em- 
ployed him  to  work  by  time  or  by  the 
piece;  that  he  himself  supplied  scis- 
sors, paste,  box,  pail,  and  brush,  and 
Stanbridge  all  the  other  appliances 
needed ;  that  Stanbridge  settled  where 
he  was  to  work,  and  also  directed  how 
the  papering  was  to  be  done ;  and  that, 
when  sending  in  his  accounts  to 
Stanbridge,  or  anyone  else  for  whoift 
he  worked  as  a  journeyman,  he  cut 
off  the  title  heads  on  his  bills,  which 
he  used  when  working  independently. 
Held,  that  the  evidence  was  sufficient 
to  support  a  finding  that -the  applicant 
was  a  "workman." 

In  Majors  v.  Connor  (1912)  162  Cal. 
131,  121  Pac.  371,  where  the  right  to 
recover  against  a  contractor  for  in- 
juries caused  by  the  collapse  of  a 
wall  upon  which  the  plaintiff  was 
working  as  a  mason  turned  upon 
whether  he  was  a  servant  of  the  de- 
fendant or  a  subcontractor,  it  ap- 
peared that  he  was  to  employ  the  men 
to  assist  him  in  the  brickwork,  and 
was  to  furnish  the  tools,  wheelbar- 
rows, mixing  bins,  and  other  things 
necessary  for  the  use  of  the  brick- 
layers, and  was  to  be  paid  a  certain 
sum  per  1,000  bricks  laid,  as  compen- 
sation for  himself  and  his  assistants. 
The  undisputed  evidence  also  showed 
that  the  materials  used  in  the  con- 
struction of  the  building  were  to  be 
furnished  by  the  defendant,  and  that 
the  bricklayers  and  laborers  hired  by 
the  plaintiff  were  to  be  actually  paid 
by  defendants  from  amounts  due  to 
him  under  the  contract.  But  there 
was  a  conflict  in  the  direct  testimony 
bearing  upon  the  question  whether  the 
defendant  had  reserved  the  right  to 
prescribe  the  manner  in  which  the 
work  was  to  be  done.  The  court,  be- 
ing of  opinion  that  there  was  suffi- 
cient evidence  to  justify  an  affirmative 
answer  to  this  question,  held  that  the 
action  was  maintainable. 

In- Chicago  v.  Murdock  (1904)  212 
III.  9,  103  Am.  St.  Rep.  221,  72  N.  E. 
46,  affirming  (1904)  118  111.  App.  656, 
where  an  action  was  held  to  be  main- 
tainable against  a  city  for  injuries 
caused  to  a  building  by  the  use  of  ex- 
plosives in  excavating  a  tunnel,  the 
contract  for  the  work  contained, 
among  other  provisions,  the  follow- 
ing:    "All  of  the  material   used  in 


said  work,  manner,  time  and  place  of 
doing  same,  together  with  all  things 
therewith  connected,  must  be  in  each 
and  every  particular  satisfactory  to 
the  commissioner  of  public  works  of 
said  city."  "Said  work  shall  be  done 
in  accordance  with  plans  prepared  for 
the  doing  of  the  same.  .  .  .  Said 
work  .  .  .  shall  progress  regularly 
and  uninterruptedly  after  it  shall 
have  been  begun,  except  as  shall  be 
otherwise  ordered  by  the  commission- 
er of  public  works,"  etc.  "Should  the 
commissioner  of  public  works  deem  it 
proper  or  necessary,  in  the  execution 
of  the  work,  to  make  any  alterations 
which  shall  increase  or  diminish  the 
expense,  such  alterations  shall  not  vi- 
tiate or  annul  the  contract  or  agree- 
ment hereby  entered  into. 
The  said  party  of  the  first  part  cove- 
nants and  agrees  to  perform  all  of  said 
work  under  the  immediate  direction 
and  superintendence  of  the  commis- 
sioner of  public  works  of  the  city  of 
Chicago,  and  to  his  entire  satisfac- 
tion, approval,  and  acceptance.  All 
material  used  and  all  labor  performed 
shall  be  subject  to  the  inspection  and 
approval,  or  rejection,  of  said  commis- 
sioner, and  the  said  city  of  Chicago 
hereby  reserves  to  its  commissioner  of 
public  works  the  right  finally  to  de- 
cide all  questions,  arising  as  to  the 
proper  performance  of  said  work." 
Held,  that  "the  contract  clearly  shows 
upon  its  face  that  the  city  retained, 
through  its  commissioner  of  public 
works,  the  absolute  control  and  super- 
vision of  the  work  and  the  manner  in 
which  it  should  be  performed."  The 
special  contention  that  the  commis- 
sioner had  no  power  to  waive  a  provi- 
sion in  the  contract,  declaring  that 
"the  use  of  exnlosives  will  not  be  al- 
lowed or  permitted  except  in  rock  ex- 
cavation." was  rejected.  The  court 
said :  This  clause  "can  hardly  be  re- 
garded as  an  absolute  prohibition 
against  the  use  of  explosives  except  in 
rock  excavation.  It  is  rather  a  res- 
ervation to  the  city  to  control  that 
matter,  but,  however  construed,  there 
can,  we  think,  be  no  serious  question 
as  to  the  right  of  the  city  to  waive  it, 
under  the  reservation  to  its  commis- 
sioner of  public  works  to  control  the 
manner  of  doing  the  work,  together 
with  all  things  therewith  connected, 
to  the  satisfaction  of  the  commission- 
er of  public  works,  and  which  're- 
serves to  its  commissioner  of  public 
works  the  right  finally  to  decide  all 
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questions  arising  as  to  the  proper  per- 
formance of  said  work.'  "  It  was  also 
considered  to  be  clear  that,  even  if  the 
validity  of  the  contention  thus  ad- 
vanced should  be  admitted,  it  was  still 
the  duty  of  the  city  "to  use  reasonable 
diligence,  through  its  proper  officers, 
to  see  that  the  provision  was  ob- 
served." 

In  Bissell  v.  Ford  (1913)  176  Mich. 
64,  141  N.  W.  860,  where  an  action 
was  held  to  be  maintainable  for  dam- 
age caused  to  the  plaintiff's  building, 
which  settled  owing  to. the  negligent 
manner  in  which  a  contractor  had 
made  an  excavation  for  the  erection 
of  a  building  on  defendant's  adjacent 
land,  the  construction  contract  em- 
braced the  following  provisions:  (a) 
The  architect  and  his  assistants  shall 
at  all  times  have  free  access  to  the 
work,  (b)  The  contractor  shall  en- 
ter upon  the  work  when  directed  by 
the  architect.  (c)  The  contractor 
shall  cease  work  on  any  part  of  it 
which  in  his  opinion  will  result  in  in- 
secure or  unsafe  construction,  and 
shall  not  thereafter  proceed  with  it 
until  notified  by  the  architect  what  to 
do  and  when  to  proceed,  (d)  The 
owner  may,  at  any  time  during  the 
progress  of  the  work,  make  alterations 
in  plans,  material,  or  workmanship, 
with  proper  allowance  for  extra  ex- 
pense, etc.  (e)  The  architect  may  di- 
rect how  many  men  shall  be  contin- 
uously employed,  (f)  In  case  of  fail- 
ure of  contractor  to  furnish  materials, 
perform  labor,  etc.,  the  owner  is  given 
the  right  to  take  the  work  into  his 
own  hamds  and  complete  it  at  the  ex- 
pense of  the  contractor,  (g)  The 
contractor  shall  do  all  excavating  for 
all  basements,  areas,  caissons,  etc., 
and,  shall  remove  from  the  premises 
all  earth  and  debris,  as  directed  by 
the  architect,  (h)  The  contractor 
shall  do  all  bailing  and  draining  of 
caisson  wells,  trenches,  and  basement 
surfaces  which  may  be  necessary 
during  the  progress  of  the  work,  us- 
ing the  best  means  of  accomplishing 
the  same,  as  directed  by  the  architect, 
(i)  The  contractor  shall  build  caisson 
foundations  as  shown  on  both  the  en- 
gineering and  architect's  drawings, 
digging  to  be  thoroughly  braced  and 
protected  until  concrete  piers  are  com- 
plete; jacks  and  drums  to  be-  used 
when  necessary.  Shafts  to  be  kept 
straight  and  plumb  and  carried  down 
to  bed  rock.  This  contractor  shall  es- 
timate on  a  basis  of  depth,     (j)  The 


contractor  shall  estimate  on  a  basis 
of  depth  of  120  feet  below  grade  line 
to  bed  rock,  and  shall  give  a  price  per 
foot  for  additions  to  or  deductions 
from  this  depth.  As  the  excavations 
progress,  the  sides  of  walls  are  to  be 
cased  with  wood  lagging,  held  in  place 
by  adjustable  steel  rings.  The  meth- 
od of  construction  and  of  filling  the 
caissons  was  then  specified,  and  the 
general  provision  added:  'The  entire 
work  being  executed  in  such  a  manner 
as  to  be  acceptable  to  the  architects 
in  every  respect."  The  court  was  of 
opinion  that  these  provisions  did  not 
merely  make  the  architect  the  judge  as 
to  whether  the  work  had  been  execut- 
ed in  accordance  with  the  plans  and 
specifications,  but  reserved  to  him 
"the  right  to  partially  control  the 
work;  to  say  how  and  when  it  should 
be  done.  .  .  .  The  right  reserved  is 
broad  enough  to  permit  the  architects 
to  dictate  the  manner  and  order  of 
putting  down  the  caissons." 

In  Klages  v.  Gillette-Herzog  Mfg. 
Co.  (1902)  86  Minn.  458,  70  N.  W. 
1116,  12  Am.  Neg.  Rep.  488,  a  contract 
couched  in  the  following  terms  was 
held  to  indicate  on  its  face  that  the 
employer  did  not,  in  any  respect,  re- 
tain control  of  the  work  as  to  the 
method,  time,  or  place  of  its  execu- 
tion, but  only  as  to  the  result  accom- 
plished: "We  will  pay  you  $8.60  per 
ton  for  the  erection  of  the  structural 
ironwork,  not  including  stairs,  on  our 
order  No.  131  for  Gluck  Brewing 
Company,  you  to  erect  the  same  in  a 
satisfactory  manner,  according  to 
plans,  to  bolt  all  lintels  together  as 
required,  and  paint  all  material  one 
coat  when  not  alrea'dy  painted.  It  is 
understood  that  you  are  not  to  take 
the  material  from  the  place  where  it 
is  now  piled.  You  are  to  make  out 
your  pay  rolls,  and  we  will  pay  the 
same  on  regular  pay  days  at  the  office. 
If  you  want  to  discharge  a  man,  we 
will  pay  him  on  presentation  of  reg- 
ular discharge  slip  by  you:  Jt  is  un- 
derstood that  we  are  to  furnish  all 
tools  and  paints."  But,  from  a  consid- 
eration of  all  the  evidence  surround- 
ing the  making  of  the  contract,  the 
court  was  of  the  opinion  that  it  did 
not  conclusively  appear  that  the  true 
relations  of  the  parties  were  defined 
by  the  writing,  and  consequently  that 
a  verdict  for  the  principal  employer 
had  been  erroneously  directed,  in  an 
action  brought  against  him  to  recover 
damages  for  the  death  of  a  servant. 
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who  had  been  killed  by  a  shock  from 
the  electricity  communicated  from  the 
wires  of  an  electric  power  company  to 
one  of  the  supporting  cables  of  a  der- 
rick, used  by  W.  &  B.,  the  contractors, 
for  hoisting  ironwork.  The  extrinsic 
circumstances  which  were  regarded 
as  warranting  this  inference  were 
thus  stated:  "At  the  time  this  con- 
tract was  entered  into,  the  ironwork 
to  be  put  in  place  by  Winblad  &  Bruce 
was  lying  in  a  vacant  lot  on  the  other 
side  of  the  street  opposite  the  build- 
ing in  which  it  was  to  be  placed.  For 
several  reasons  the  best  location  for 
the  derrick  seemed  to  be  in  the  street 
in  front  of  the  building,  because  the 
ironwork  was  nearer  to  that  point 
than  any  other,  the  street  was  higher 
than  the  ground  at  the  rear  of  the 
building,  and  the  alley  was  hardly 
wide  enough  for  the  required  purpose, 
and,  besides,  it  was  used  by  the  brew- 
ing company  in  the  daily  conduct  of 
its  business.  It  was  known  to  re- 
spondent that  the  street  could  not  be 
occupied  without  securing  a  permit, 
and  Winblad  consulted  respondent's 
superintendent  in  reference  thereto. 
The  contract  provided  that  the  men 
employed  by  Winblad  &  Bruce  should 
be  placed  on  the  pay  rolls  of  the  re- 
spondent company,  and  that  all  tools 
and  appliances  were  to  be  furnished 
by  it,  and  the  derrick  was  delivered 
in  the  street  by  respondent.  The  con- 
struction of  the  ornamental  ironwork 
respondent  reserved  to  itself,  and  on 
one  occasion  superintended  and  put 
in  place  certain  iron  plates,  which 
was  part  of  the  work  of  Winblad  & 
Bruce.  It  appears  that  Mr.  Winblad 
had  been  a  regular  employee  of  re- 
spondent for  about  sixteen  years,  that 
he  was  accustomed  to  act  as  foreman 
of  this  kind  of  work,  and  had,  on  sev- 
eral occasions  during  that  period,  tak- 
en similar  contracts  to  the  one  under 
consideration." 

In  Aarnes  v.  Great  Northern  R.  Co, 
(1915).  129  Minn.  467,  152  N.  W.  866, 
a  contract  for  the  construction  of 
certain  buildings  at  various  places  on 
the  defendant's  railroad  contained  the 
following  provisions:  That  the  work 
shall  be  carried  out  "in  accordance 
with  the  plans  which  would  be  fur- 
nished, and  specifications  and  instruc- 
tion which  would  be  given  from  time 
to  time  by  the  architect,  engineer,  or 
inspectors  of  the  defendant;"  the  con- 
tractor shall  prosecute  the  work  "in 
such  manner,  at  such  times,  and  at 


such  places  as  the  company  may  from 
time  to  time  direct;"  that  "the  com- 
pany shall  have  the  right,  whenever 
in  its  opinion  it  is  necessary  or  expedi- 
ent, ...  to  stop  said  work  or  any 
part  thereof,  or  reduce  the  force  em- 
ployed thereon;"  that  the  "work  shall 
at  all  times  ...  be  subject  to  the 
supervision  of  the  chief  engineer  of 
the  company,  or  of  such  persons  as  he 
shall  delegate;"  "that  the  contractor 
shall,  and  will  upon  the  direction  of 
the  company,  discharge  any  foreman 
or  other  employee  engaged  in  said 
work,  who  shall,  in  the  opinion  of  said 
chief  engineer,  be  disorderly,  intem- 
perate, incompetent,  negligent,  or  dis- 
honest;" that  "no  alterations  or  addi- 
tions shall  be  made  in  the  work  shown 
and  described  in  said  plans  and  speci- 
fications except  on  the  written  order 
of  the  chief  engineer  of  the  com- 
pany;" that  "said  work  shall  at  all 
times  during  the  progress  thereof  be 
subject  to  the  supervision  of  the  chief 
engineer  of  the  company,  or  of  such 
persons  as  he  shall  delegate;"  that  the 
contractor,  within  twenty-four  hours 
after  receiving  written  notice,  shall 
proceed  to  remove  all  condemned 
materials,  and  to  take  down  all  por- 
tions of  the  work  which  may  be  con- 
demned, or  which  in  any  manner  shall 
fail  to  conform  to  the  plans  and 
specifications ;  that  the  decision  of  the 
chief  engineer  as  to  such  interpreta- 
tion of  the  contract,  plans,  and  speci- 
fications shall  be  conclusive.  Held, 
that  the  contract  was  not  an  independ- 
ent one.  The  court  said:  "The  de- 
fendant did  not  agree  to  do  ansr  par- 
ticular amount  of  construction  at  any 
time  or  place,  nor  did  it  agree  to  fur- 
nish any  particular  plans  or  specifica- 
tions for  any  building,  nor  did  it  agree 
that  the  work  should  be  commenced 
at  any  particular  time;  indeed,  it  ap- 
pears that  all  of  these  matters  were 
left  in  the  sole  control  and  judgment 
and  discretion  of  the  defendant  it- 
self. The  Evansta  Company,  under 
this  contract,  had  no  legal  right  to  de- 
mand that  the  defendant  do  any  con- 
struction whatsoever.  Under  these 
circumstances,  taking  the  instrument 
by  its  four  corners,  we  cannot  say  that 
the  provision  that  time  is  of  the  es- 
sence of  the  agreement,  or  that  the 
work  should  be  completed  before  a 
certain  date,  in  any  way,  changed  the 
effect  of  the  more  specific  provisions."^ 
In  Beal  v.  Champion  Fiber  Co. 
(1910)    154  N.  C.  147,  69  S.  E.   834^ 
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a  building,  was  injured,  owing  to  his 
compliance  with  an  order  negligently 
given  by  a  person  who  was  alleged  by 
the  defendant  company  to  have  been 
the  foreman  of  one  Powers,  an  inde- 
pendent contractor,  the  agreement  be- 
tween the  company  and  Powers  with 
regard  to  the  erection  of  the  building 
provided  that  the  defendant  should 
have  the  right  to  direct  "the  manner 
in  which  the  work  should  be  carried 
out;"  that  the  company  was  to  furnish 
important  portions  of  the  material  for 
constructing  the  appliances  and  facil- 
ities for  carrying  on  the  work;  that 
all  purchases  and  prices  of  materials 
and  supplies  were  subject  to  the 
"owner's"  approval ;  and  that  the  com- 
pany should  have  the  right  to  select, 
control,  and  discharge  the  labor  em- 
ployed, and  fix  the  prices  paid  the 
same.  Held,  that,  "while  the  party  of 
the  first  part  was  termed  a  'contrac- 
tor' in  the  agreement,  he  can  in  no 
sense  be  considered  an  independent 
contractor,  but  is  little, more  than  a 
general  overseer,  selected,  no  doubt, 
by  reason  of  his  capacity  and  expe- 
rience, but  in  fact  and  in  truth  him- 
self an  employee  and  servant  of  the 
company,  and  rendering  the  company 
responsible  for  negligence  committed 
in  doing  the  work  under  the  general 
principles  of  the  law  of  negligence 
applicable  in  such  cases." 

In  Orient  Consol.  Pure  Ice  Co.  v. 
Edmundson  (1911)  —  Tex.  Civ.  App. 
— ,  140  S.  W.  124,  the  contract  in  ques- 
tion set  forth  a  sale  by  the  Frick 
Company  to  defendant  of  certain  ice 
machinery,  and  an  agreement  to  erect 
the  same  for  appellant.  At  the  same 
time,  it  was  therein  specifically  agreed 
that  appellant  was  to  do  certain 
enumerated  things  in  the  construc- 
tion of  the  plant,  and  to  furnish  all 
materials,  etc.,  not  specifically  under- 
taken to  be  furnished  by  the  Frick 
Company.  The  contract  specified 
what  was  to  be  done  by  the  Frick 
Company,  and  also  what  was  to  be 
done  by  appellant,  stipulating  that 
the  whole  work  was  to  be  under  the 
general  supervision  of  the  Frick 
Company's  engineer,  but  that  the  de- 
fendant was  to  furnish  an  assistant 
engineer.  The  oral  evidence  indicated 
that  the  work  of  constructing  the 
plant  was  carried  out  substantially  as 
contemplated  in  the  written  contract. 
Held,  that  such  an  agreement,  con- 
templating, as  it  did,  the  joint  co-op- 


pany  did  not  show  that  the  work  was 
so  completely  under  the  supervision 
of  the  contractor,  and  free  from  the 
control  of  the  owner,  as  to  exempt  it 
from  liability  for  negligence  in  the 
manner  of  the  construction  of  the 
plant. 

Some  cases  in  which  persons  em- 
ployed to  supervise  the  construction 
of  buildings  were  held  to  be  agents  of 
their  employers  are  reviewed  in  §  30, 
note  4,  infra. 
(c)  Coaatrnotlon  of  Uchways. 

In  East  St.  Louis  v.  Murphy  (1900) 
89  111.  App.  22,  the  municipal  ordi- 
nance, in  pursuance  of  which  the 
grading  contract  in  question  was  exe- 
cuted, contained  the  following  provi- 
sions: "  [1]  It  (the  improvement) 
shall  all  be  done  under  the  supervi- 
sion of  the  mayor  and  city  engineer 
of  said  city.  [2]  Upon  all  questions 
concerning  the  execution  of  the  work, 
and  the  measurement  thereof  in  ac- 
cordance with  the  specifications,  the 
decision  of  the  mayor  and  city  en- 
gineer shall  be  final.  [8]  When  the 
contractor  is  not  present  on  the  work, 
orders  given  by  the  engineer  or  in- 
spector to  any  superintendent  or  fore- 
man having  charge  of  any  particular 
work,  shall  be  received  and  obeyed 
the  same  as  if  given  to  the  contrac- 
tor." Held,  that  the  right  of  interfer- 
ence reserved  by  these  provisions  was 
"not  consistent  with  an  independent 
contract,  with  supervision  limited  to 
seeing  that  the  terms  of  the  contract 
are  complied  with,"  and  consequently 
that  the  plaintiff  wap  entitled  to  re- 
cover from  the  city  damages  for  the 
injury  caused  to  her  lot  by  sand  which 
spread  over  it  from  an  embankment. 

In  Quayle  v.  Sewerage  &  Water  Bd. 
(1912)  131  La.  26,  58  So.  1021,  where 
the  defendant  was  held  liable  for  in- 
juries sustained  by  the  plaintiff, 
through  stumbling  upon  a  board  laid 
by  contractors  in  a  careless  manner 
over  a  pavement  recently  repaired  by 
him,  the  evidence  which  was  regarded 
as  being  inconsistent  with  the  theory 
that  the  contract  was  independent  was 
as  follows:  That  the  work  involved 
was  what  is  called  "taskwork"  [i.  e., 
work  by  the  piece) ;  that  the  contrac- 
tors were  under  the  instructions  of 
the  inspector  of  the  defendant,  in  so 
far  as  the  character  of  the  work  was 
concerned;  that  the  inspector  meas- 
ured the  work,  and  saw  that  it  was 
done  properly;  that  the  contractors 
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were  subject  to  discbarge  at  a  mo- 
ment's notice  by  the  board;  that  the 
inspector  of  the  defendant  remained 
on  the  work,  and  directed  how  it 
should  be  done;  that,  if  the  work  was 
being  done  wrong,  the  inspector  would 
command  the  contractors  to  do  the 
work  in  another  way;  that,  if  a  man 
was  not  doing  right,  the  inspector 
would  order  him  off  the  work;  and 
that  the  contractors  could  not  have 
that   man   any   more   on   the   work. 

In  Doharty  v.  Boyd  [1909]  S.  C.  87, 
46  Scot.  L.  R.  71,  a  man  who  was  en- 
gaged to  break  stones  for  a  road  at  a 
fixed  rate  per  cubic  yard,  and  who, 
according  to  the  employer's  testimony, 
was  under  his  orders  as  to  where  to 
work,  and  subject  to  dismissal,  was 
held  to  be  a  "workman"  within  the 
purview  of  a  Workmen's  Compensa- 
tion Act. 
<d)  Coattnictioa  of  aewer. 

In  Blake  v.  Thirst  (1863)  2  Hurlst. 
&  C.  20,  169  Eng.  Reprint,  9,  A.  re- 
ceived an  injury  by  falling  at  night 
from  a  highway  into  an  unfenced  and 
unlighted  sewer,  which  was  being 
constructed  under  a  written  contract 
between  B.  and  certain  local  conuais- 
sioners.  A  clause  in  the  contract 
prohibited  subletting  without  the  en- 
gineer's consent.  B.  contracted  by 
parol  with  N.,  a  competent  workman, 
to  do  the  excavation  and  brickwork, 
and  the  watching,  lighting,  and  fenc- 
ing, at  an  ascertained  price  per  yard, 
while  he  supplied  the  bricks  and  cart- 
ed away  the  surplus  earth.  B's  name 
was  on  the  carts,  and  also  on  a  tem- 
porary office  near  the  works.  He  did 
not  interfere  during  the  progress  of 
the  work,  but  admitted  that  he  should 
have  dismissed  N.  if  dissatisfied  with 
the  execution  of  the  work.  The  clerk 
of  the  works  was  in  the  employment 
of  the  commissioners.  Held,  that 
there  was  evidence  of  B's  liability. 
Martin,  B.,  said:  "The  view  which  I 
take  of  this  case  does  not  rest  upon 
the  authority  of  Hole  v.  Sittingbourne 
&  S.  R.  Co.  (1861)  6  Hurlst.  &  N.  488, 
158  Eng.  Reprint,  201.  80  L.  J.  Exch, 
N.  S.  81,  3  L.  T.  N.  S.  750,  9  Week.  Rep. 
274.  I  think  the  relation  of  master 
and  servant  clearly  existed  between 
the  defendant  and  Neave.  within  the 
princiole  established  by  the  more  re- 
cent decisions."  Bramwell,  B.,  said: 
"The  evidence,  I  think,  showed  that 
the  defendant  had  a  right  to  control 
the  way  in  which  the  work  was  to  be 
executed.    Suppose  the  defendant  had 


made  two  contracts  with  different  per- 
sons; with  one,  that  he  should  dig  the 
excavation;  with  the  other,  that  he 
should  light  and  watch  it.  It  could 
not,  I  apprehend,  be  then  contended 
that  he  would  not  be  himself  respon- 
sible. I  think  he  is  no  less  responsible 
here,  though  there  is  but  one  contract 
with  a  single  individual." 

In  Hamill  v.  Territilli  (1916)  195 
IlL  App.  174,  a  contract  for  the  exca- 
vation of  a  sewer  trench  provided  that 
all  appliances,  tools,  and  methods  used 
shall  be  subject  to  the  inspection  and 
approval  of  the  engineer  of  the  con- 
tractee;  that  "the  contractor  shall 
employ  capable  superintendents  or 
foremen  to  represent  him  on  the  work, 
and  they  shall  receive  and  obey  or- 
ders from  the  engineer;"  that  the  des- 
ignated agent  of  the  contractee  "shall 
have  authority  to  order  the  dismissal 
of  any  employee  on  the  work  who  re- 
fuses or  neglects  to  obey  any  of  its 
instructions  relating  to  the  carrying 
out  of  the  provisions  and  intent  of 
these  specifications,  or  who  is  incom- 
petent, unfaithful,  abusive,  threaten- 
ing, or  disorderly  in  his  conduct,  and 
such  person  shall  not  be  again  em- 
ployed on  the  work;"  and  that  any  al- 
terations which  the  contractee  may 
deem  desirable  or  necessary  may  be 
made  in  the  plans  and  specifications. 
Held,  that  the  contractee  was  liable 
for  the  death  of  a  servant  of  the  con- 
tractor, resulting  from  the  caving  in 
of  the  trench. 

In  Pressley  v.  Sallisaw  (1916)  54 
Okla.  747,  154  Pac.  660,  a  contract  for 
the  construction  of  a  sewer  contained 
the  following  provisions:  (1)  The 
engineer  will  designate  the  order  of 
time  in  which  the  different  parts  of 
the  work  shall  be  done,  as  well  as  the 
mode  of  doing  the  same.  (2)  The 
contractor  shall  discharge  immediate- 
ly, whenever  requested  to  do  so  by  the 
engineer,  any  man  found  incompetent, 
dishonest,  .or  disposed  to  be  disorder- 
ly, and  such  persons  shall  not  be  em- 
ployed on  the  work  again.  So  far  as 
possible,  the  contractor  shall  employ 
permanent  residents  of  Sallisaw  for 
all  classes  of  labor.  (3)  The  board  of 
town  trustees  may,  at  any  time  before 
the  final  completion  of  the  work,  by 
written  notice,  order  additional  work 
to  be  done,  or  any  portion  of  the  work 
to  be  omitted,  or  make  any  change 
that  may  be  deemed  necessary  or  ad- 
visable. (4)  All  instructions  to  the 
contractor  relating  to  the  work  shall 
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De  given  tnreugn  tne  engineer,  ana  tne 
contractor  shall  obey  all  instructions 
concerning  the  method  of  procedure 
throughout  the  work.  Held,  that  the 
contract  was  not  an  independent  one. 
In  First  Presby.  Congregation  v. 
Smith  (1894)  163  Pa.  561,  26  L.R.A. 
604,  43  Am.  St.  Rep.  808,  SO  Atl.  279, 
the  defendants  by  their  contract,  giv- 
en in  evidence,  covenanted  "to  furnish 
and  deliver  all  the  materials  and  t6  do 
and  perform  all  the  work  and  labor 
required  to  be  furnished  and  deliv-- 
ered,  done  and  performed,  in  and 
about  the  construction  of  certain 
main  and  lateral  sewers,  ...  in 
strict  and  entire  conformity  with  the 
plans  on  file  in  the  office  of  the  city 
engineer,  and  in  strict  and  entire  con- 
formity with  the  specifications." 
They  further  covenanted  "that  all  of 
said  materials,  work,  and  labor  shall 
be  subject  to  the  inspection  and  ap- 
proval of  the  city  engineer,  .  .  . 
and  in  case  any  of  said  materials  and 
work  shall  be  rejected  by  the  said  en- 
gineer as  defective  or  unsuitable,  then 
the  said  materials  shall  be  removed 
and  replaced  with  other  materials, 
and  the  said  work  shall  be  taken  down 
and  done  anew  to  the  satisfaction  and 
approval  of  said  engineer,  at  the  cost 
and  expense  of  the  said  party  of  the 
second  part."  The  specifications 
were,  among  others,  as  follows:  "(6) 
All  excavations  shall  be  by  open  cut 
from  the  surface.  No  tunneling  will 
be  allowed,  except  when  written  per- 
mission is  obtained  from  the  en- 
gineer. .  .  .  (20)  The  contractor 
shall  have  charge  of  and  be  respon- 
sible for,  the  entire  line  of  sewers  for 
the  construction  of  which  he  has  con- 
tracted, until  their  completion  and  ac- 
ceptance. .  .  .  (28)  The  contractor 
shall,  at  his  own  expense,  shore  up, 
protect,  and  make  good,  as  may  be 
necessary,  all  buildings,  walls,  fences, 
or  other  property  injured,  or  liable  to 
be  injured,  during  the  progress  of  the 
work;  and  the  contractor  will  be  held 
responsible  for  all  damage  which  may 
happen  to  neighboring  property  from 
neglect  of  this  precaution,  or  from 
any  other  cause  connected  with  the 
prosecution  of  the  work.  (29)  All 
pipes  shall  be  laid  at  a  certain  depth 
below  a  grade  line  stretched  near  the 
surface  at  points  given  by  the  en- 
gineer. .  .  .  (37)  The  T  branches. 
Y's,  lamp  holes,  and  manholes  shall 
be  placed  at  points  indicated  by  the 
engineer.    (38)  Special  pieces,  such  as 


I  Drancnes,  curves,  is,  etc.,  shall  be 
made  according  to  drawings  furnished 
by  the  engineer.  .  .  .  (47)  Brick 
sewers  shall  be  constructed  according 
to  the  plans  on  file  at  the  city  en- 
gineer's office,  and  according  to  the 
grades  and  lines  given  by  the  en- 
gineer. .  .  .  The  sides  of  the  trench 
shall,  at  the  contractor's  expense,  be 
supported  by  the  proper  timberwork, 
when  required  by  the  engineer,  to  pre- 
vent caving.  .  .  .  (49)  After  the 
completion  of  the  brickwork,  earth 
shall  be  carefully  filled  in  and  tamped 
around  the  sewer  in  horizontal  layers 
of  not  over  6  inches  in  thickness,  un- 
til the  filling  reaches  a  height  of  1 
foot  above  the  top  of  the  sewer,  when 
the  filling  shall  be  carried  up  in  hori- 
zontal layers  of  not  over  9  inches  in 
thickness,  each  layer  being  thoroughly 
tamped  with  pavers'  rammers,  to  the 
surface  of  the  street,  or  within  such 
distance  of  the  surface  as  the  en- 
gineer shall  direct.  The  earth  shall 
be  kept  sufficiently  moist  to  permit  it 
to  be  properly  compacted,  and  the 
surface  of  the  street  shall  be  left  in , 
as  good  condition  by  the  contractor, 
as  it  was  previous  to  the  excavation 
of  the  trench.  (50)  Whenever  or- 
dered by  the  engineer,  in  writing,  the 
contractor  shall  excavate  to  such  a 
depth  below  the  grade  as  the  engineer 
may  direct,  and  the  excavation  shall 
be  brought  to  grade  with  such  mate- 
rial as  shall  be  ordered  by  the  en- 
gineer, the  extra  work  to  be  paid  for 
upon  the  estimate  of  the  engineer. 
(51)  Catch  basins  or  inlets,  with  con- 
necting shoots,  are  to  be  built  where 
shown  on  the  plan  of  the  work,  or  at 
such  points  as  the  engineer  shall,  dur- 
ing the  progress  of  the  work,  deter- 
mine and  direct.  .  .  .  (62)  The  en- 
gineer shall  have  the  right  to  make 
alterations  of  the  line,  plan,  form,  or 
quantity  of  the  work  herein  contem- 
plated, either  before  or  after  the  com- 
mencement of  the  work.  .  .  .  (63) 
If  any  person  employed  by  the  con- 
tractor on  the  work  shall  appear  to  the 
engineer  to  be  incompetent  or  disor- 
derly, he  shall,  on  the  requisition  of 
the  latter,  be  immediately  discharged, 
and  such  person  shall  not  be  again 
employed  upon  the  work  without  the 
permission  of  the  said  engineer." 
Held,  that  the  defendants  were  not 
independent  contractors.  The  court 
said:  "All  through  the  contract,  the 
intent  of  the  city  is  to  reserve  control, 
not  only  of  how  the  work  shall  be 
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done  to  meet  the  specifications,  but  fo 
changre  or  vary  the  specifications,  as 
circumstances  might  suggest  during 
the  progress  of  it.  The  contractors 
had  but  very  little  authority,  inde- 
pendent of  the  city  engineer;  in  sub- 
stance, they  were  to  follow  the  specifi- 
cations, unless  the  engineer  directed 
otherwise;  when  the  engineer  did  di- 
rect, then  the  city  exercised  the  con- 
trol it  had  reserved,  and  the  contrac- 
tors were,  as  to  such  work,  not  inde- 
pendent." It  may  be  asserted  with 
confidence  that  the  specifications  here 
discussed  would  not  be  construed  by 
all  courts  as  investing  the  employer 
with  the  right  of  controlling  the  con- 
tractor with  respect  to  the  manner  in 
which  the  details  of  the  work  were  to 
be  performed.  All  of  them  may,  by 
possibility,  be  considered  to  have  ref- 
erence merely  to  certain  "results" 
which  the  contractor  was  bound  to  pro- 
duce. 

In  Cooper  v.  Seattle  (1897)  16 
Wash.  462,  58  Am.  St.  Rep.  46,  47  Pac. 
887,  the  tort-feasors  were  persons 
employed  by  the  defendant  city  to  con- 
struct a  sewer  under  a  contract  which 
contained  these  provisions,  among 
others:  (1)  That  the  improvement 
should  be  under  the  superintendence 
of  the  city  engineer,  and  any  orders 
and  directions  given  by  him  or  his 
duly  appointed  representative  should 
be  respected  and  immediately  and 
strictly  obeyed  by  the  contractor  or 
any  overseer  of  the  work;  (2)  that, 
whenever  the  contractor  was  not  pres- 
ent on  the  work,  orders  would  be  giv- 
en to  the  superintendent  or  overseer 
who  might  have  immediate  charge 
thereof,  and  should  by  them  be  re- 
ceived and  strictly  obeyed;  (8)  that, 
if  any  person  employed  on  the  work 
should  refuse  or  neglect  to  obey  the 
directions  of  the  city  engineer  or 
board  of  public  works  in  anything  re- 
lating to  the  work,  or  should  appear 
to  be  incompetent,  disorderly,  or  un- 
faithful, he  should,  upon  the  requisi- 
tion of  the  engineer,  be  at  once  dis- 
charged, and  not  again  employed 
upon  any  part  of  the  work.  Held, 
that,  under  this  contract,  the  persons 
employed  were  practically  placed  at 
work  under  the  control,  direction,  and 
management  of  its  engineer,  and  were 
not  independent  contractors.  The  city 
was  accordingly  held  to  be  liable  for 
injury  caused  to  the  plaintiffs  prop- 
erty by  water  from  a  pipe,  which 
burst  owing  to  the  negligent  manner 


in   which   an    excavation   was   made 
around  it. 

(•)  ConatmctioB  of  telephone  ajsteait 
In    Larsen    v.    Home    Teleph.    Co. 
(1911)  164  Mich.  295,  129  N.  W.  894, 
where  a  brakeman  on  a  passing  train 
was  struck  by  a  heap  of  poles  placed 
near  the  track  by  a  construction  com- 
pany, while  engaged  in  the  installa- 
tion of  a  telephone  system  for  the 
defendant,    the    conclusion    that    the 
construction  company  was  not  an  in- 
dependent contractor  was  held  by  the 
majority  of  the  court  to  be  indicated 
by  the  following  provisions  of  its  con- 
tract:   All  material,  appliances,  tools, 
etc.,  which  may  enter  into  or  become 
part  of  the  telephone  plant  and  sys- 
tem, shall  be  approved  by  the  consult- 
ing engineer  before  the  same  shall  be 
used    by    the   con^ruction   company. 
The  construction  company  agrees  that 
it  will  abide  by  and  accept  the  deci- 
sion and  opinion  of  said  engineer  as 
to  the  kind  and  quality  of  material 
and  the  installation  of  the  same,  and 
the  construction  of  said  plant,  and  all 
other  matters  herein  before  referred 
to.     The  construction   company  will 
not  "perform  any  work  in  connection 
with  said  telephone  plant  and  system 
in  a  manner  which  shall  not  be  ap- 
proved of  by  such  consulting  engineer. 
.     .     .     All  directions,  explanations, 
superintendence,      and      instructions 
spoken  of  or  required  under  this  con- 
tract will  be  given  by  the  consulting 
engineer',   or   such   assistants   or   in- 
spectors as  shall  be  by  him,  or  by  said 
telephone  company,  or  its  nominees, 
designated.     .     .     .     The  consulting 
engineer  shall  have  the  right  to  make 
any    change    in    extent,    dimensions, 
plans,  or  character  of  any  part  of  the 
work  and  materials,  either  before  or 
after  the  beginning  of  the  work  under 
this  contract.    ...    No  subcontrac- 
tor   other    than    the    subcontractors 
approved    of   by   the   consulting   en- 
gineer shall  be  allowed  to  do  any  part 
of  the  work  called  for  by  this  con- 
tract, but  the  telephone  company  re- 
serves the  right  to  substitute  another 
contractor  or  subcontractor,  in  place 
of   any   contractor   or   Subcontractor 
who  shall,  in  the  judgment  of  the  con- 
sulting    engineer,     be     incompetent 
[etc.] :    .    .    .    The  work   .    .    .    shall 
be  prosecuted  at  such  time  and   in 
such  manner  as  the  consulting  en- 
gineer may  direct,  with  such  force  as 
shall  at  all  times  cause  the  work  to 
proceed  In  such  manner  and  at  such 
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speed  aa  shall  be  satisfactory  to  the 
consulting  engineer.  .  .  .  AH  tools 
or  appliances  purchased  for  use  by 
the  construction  company  in  the  con- 
struction of  the  telephone  plant  and 
system  under  this  contract  shall,  up- 
on completion  of  this  contract,  be  and 
become  the  absolute  property  of  the 
telephone  company,  and  all  the  mate- 
rials owned  by  the  construction  com- 
pany for  the  purpose  of  carrying  out 
this  contract,  and  in  connection  there- 
with, or  which  shall  remain  unused  by 
said  construction  company,  shall  be 
and  remain  the  property  of  the  tele- 
phone company.  .  .  .  All  of  said 
work,  material,  and  apparatus  shall 
be  performed,  done,  located,  and 
placed  at  such  places  and  in  such 
manner  as  shall  be  designated  or  re- 
quired by  the  consulting  engineer  or 
one  of  his  assistants."  In  the  opinion 
delivered  by  Blair,  J.,  with  whom  the 
majority  of  the  court  agreed,  the  fol- 
lowing comment  was  made  upon  the 
final  clause  of  the  contract:  "This 
last  provision  appears  to  me  to  conclu- 
sively dispose  of  the  question,  so  far 
as  the  instant  case  is  concerned.  Un- 
der this  provision,  the  construction 
company  had  no  option  as  to  where  or 
how  it  would  pile  the  telephone  poles. 
It  was  required  to  place  them  'at  such 
places,'  and  to  place  them  'in  such 
manner,'  as  the  consulting  engineer  I 
should  designate  or  require.  The 
place  and  manner  of  piling  were  en- ' 
tirely  under  the  control  of  the  tele- 
phone company,  and  it  leased  the  yard 
where  they  were  actually  piled."  The 
conclusion  that  the  construction  com- 
pany was  a  servant  of  the  defendant 
was  referred  to  the  consideration  that 
"the  contract  does  not  merely  give  to 
the  telephone  company  a  general  su- 
pervision of  the  work,  with  authority 
to  enforce  compliance  with  the  provi- 
sions of  the  contract  as  the  work  pro- 
ceeded, but  it  gives  to  such  company 
a  control  over  details  which  is  incon- 
sistent with  the  rights  of  an  independ- 
ent contractor."  Hooker,  J.,  who  took 
the  position  that  the  construction 
company  was  an  independent  contrac- 
tor, delivered  an  elaborate  opinion  in 
which  he  made  a  liberal  use  of  the 
materials  collected  by  the  present 
writer  in  a  monojfraph  published  in 
65  L.R.A.  475.  The  essence  of  his 
general  argument  is  contained  in  the 
following  passage:  "We  should  not 
overlook  the  fact  in  this  case  that, 
with  all  the  reserved  right  of  super- 
Tision,   dignified   by  counsel   by   the 


term  'right  of  control,'  the  contract 
does  not  give  that  absolute  right  of 
control  which  deprives  the  construc- 
tion company  of  its  right  to  produce  a 
finished  result  by  its  own  methods, 
means,  and  employees.  No  right  of 
controlling  its  employees  in  what  they 
do  is  reserved.  Only  the  right  of  re- 
quiring reasonable  compliance  with 
the  agreement,  as  to  time,  place,  mate- 
rial, workmanship,  etc.,  is  found  here, 
and  no  means  of  enforcing  even  that 
are  provided,  except  such  as  the  law 
gives  to  enforce  the  performance  of 
any  contract.  The  contract  gives  to 
the  consulting  engineer  large  powers 
of  complaint,  approval,  directions, 
etc.  The  construction  company  prom- 
ises therein  to  heed,  obtain,  and  com- 
ply. That  is  all.  No  interference,  or 
right  to  discharge  the  construction 
company  as  its  servant,  is  given." 
His  remarks  with  reference  to  the  fi- 
nal provision  of  the  contract,  on  which 
so  much  stress  was  laid  by  the  other 
members  of  the  court,  may  also  be 
quoted:  "We  construe  that  provision 
of  the  contract  to  mean  this,  and  noth- 
ing more,  viz.,  that,  owing  to  the  in- 
completeness of  the  plans  and  specifi- 
cations, and  the  contract  as  to  the 
location  of  the  plant  and  the  system 
with  its  wires  and  poles,  those  things 
could  not  be  fixed  when  the  contract 
was  made,  and  consequently  the  par- 
ties agreed  that  the  work  on  the  build- 
ings and  system,  the  materials  for  use 
in  the  completed  plant  (or,  for  that 
matter,  the  uncompleted  plant),  and 
the  apparatus  to  be  installed,  should 
be  done,  located,  and  placed  at  such 
places  and  manner  as  should  thereaft- 
er be  designated.  Is  it  not  reasonable 
to  say  that  this  was  understood  to 
mean,  'The  work  contracted  for  shall 
be  done  and  performed,  and  the  build- 
ings located,  the  materials  and  appa- 
ratus placed  and  set  up,  at  such  places 
and  in  such  manner — i.  e.,  relative  to 
each  other — as  the  consulting  en- 
gineer should  designate  and  direct'? 
Is  it  not  a  far-fetched  construction 
and  an  infinitesimal  circumstance  up- 
on which  to  make  such  important  and 
otherwise  plain  questions  of  legal  con- 
struction turn?" 

(f)  Work  la  mlaea. 

In  Allen  v.  Bear  Creek  Coal  Co. 
(1911)  43  Mont.  269,  115  Pac.  673, 
where  the  plaintiff  was  held  entitled 
to  recover  as  a  servant  of  the  defend- 
ants for  injuries  caused  by  the  fall 
of  the  untimbered  roof  of  a  mining 
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tunnel,  the  evidence  showed  that  he 
and  his  sons  were  employed  to  draw, 
pillars,  at  75  cents  per  ton;  that  the 
sons,  being  under  age,  were  not  per- 
mitted to  work  except  under  supervi- 
flion  of  the  father ;  that  the  three  nev- 
ertheless worked  under  the  same  rules 
and  subject  to  the  same  control  as  the 
other  miners;  and  that  they  were  re- 
quired to  obey  these  rules  and  the  di- 
rections of  their  superior  ofBcers,  not 
being  permitted  to  go  into  a  new  place 
to  work  until  it  had  been  inspected 
and  put  in  a  safe  condition. 

In  Watson  v.  Hecla  Min.  Co.  (1914) 
79  Wash.  383,  140  Pac.  317,  where 
plaintiff  was  injured  while  greasing  a 
pump  in  the  defendant's  mine,  the 
evidence  showed  that  his  immediate 
employer  was  one  Bryan,  who  had 
formerly  been  a  shift  boss,  but  who, 
at  the  time  of  the  accident,  was  en- 
gaged in  sinking  a  shaft  to  a  lower 
level,  in  pursuance  of  a  contract  con- 
stituted by  the  defendant's  acceptance 
of  a  written  offer  from  him  to  do  the 
work  at  a  certain  price  per  foot.  He 
was  to  do  all  the  labor — drilling,  blast- 
ing, shoveling,  and  timbering — and 
furnish  all  explosives — powder,  fuse, 
and  caps.  Certain  details  of  the  work 
which  he  was  to  attend  to  were  also 
specified,  and  he  "agreed  to  do  all 
work  in  a  workmanlike  and  substan- 
tial manner,  the  same  to  be  inspected 
and  approved  by  the  foreman."  He 
also  agreed  that  10  per  cent  of  the 
money  earned  might  be  retained 
monthly  by  the  defendant  until  the 
contract  was  completed  to  its  satisfac- 
tion, and  that,  if  he  failed  to  com- 
plete the  contract  to  its  satisfaction, 
the  10  per  cent  so  retained  was  to  be 
forfeited  as  liquidated  damages.  The 
defendant  was  to  furnish  power, 
drills,  drill  parts,  steel,  pump,  pump 
parts,  lights,  and  timbers,  and  to  de- 
liver them  on  the  level  from  which 
the  work  started.  It  was  also  to  pay 
the  men  on  the  contractor's  pay  roll, 
through  its  office,  on  or  before  the 
tenth  day  of  each  month,  for  the  work 
done  during  the  preceding  month. 
The  manager  of  the  company  testified 
that  it  was  the  duty  of  its  head  car- 
penter to  go  into  the  mine  for  the  pur- 
pose of  determining  from  time  to  time 
that  the  work  was  being  properly 
done.  The  plaintiff  testified  that  he 
was  not  employed  by  Bryan,  but  that 
he  was  directed  by  the  shift  boss,  un- 
der whom  he  had  been  previously 
working,  to  go  to  work  in  the  shaft. 
.    .    .    Held,  that  this  parol  testimony 


was  sufficient  to  raise  a  doubt  as  to 
whether  Bryan  was  an  independent 
contractor,  and  consequently  to  ren- 
der the  character  of  the  relationship 
between  him  and  the  company  a  ques- 
tion for  the  jury.  This  ruling,  how- 
ever, seems  to  be  open  to  criticism, 
for  the  reason  that  the  testimony  thus 
relied  on  did  not  add  any  facts  which 
possessed  a  more  distinct  probative 
significance  than  the  written  contract 
itself. 

In  Nisbett  v.  Dixon  (1852)  14  Sc. 
Sess.  Cas.  2d  series,  973,  a  contract, 
under  which  the  person  employed  was 
to  output  and  calcine  the  ironstone  in 
certain  leased  land,  provided  that  the 
contractor  was  to  employ  and  pay  the 
workmen,  and  furnish  them  with  nec- 
essary implements,  and  that  he  was  to 
be  paid  at  a  certain  rate  per  ton;  but 
it  was  also  stipulated  that  the  opera- 
tions were  to  be  conducted  under  the 
superintendence  of  the  tenant's  over- 
seer, and  that  the  agreement  was  to 
be  terminable  at  a  moiith's  notice. 
Held,  that  the  person  employed  was 
not  an  independent  contractor. 
(s)  Grading  of  land. 

In  Christiansen  v.  Lannin  (1913) 
215  Mass.  322,  102  N.  £.  419,  the  con- 
clusion that  a  person  engaged  to 
grade  land  was  not  an  independent 
contractor  was  based  partly  on  evi- 
dence which  showed  that  he  had 
agreed  to  do  the  work  "as  directed." 
Most  of  the  testimony  related  to  facts 
importing  an  actual  exercise  of  con- 
trol by  the  employer  while  the  work 
was  in  progress. 
(h)  Work  with  r«ap«ct  to  tlmlier. 

In  Herbert  v.  Edelston  [1909]  St. 
Rep.  Qd.  (Anstr.)  316,  [1909]  Qd.  W. 
N.  48,  [1909]  Qd.  J.  P.  148,  the  evi- 
dence which  was  held  sufficient  to 
justify  the  inference  that  the  claimant 
was  within  the  purview  of  the  Queens- 
land Workers'  Compensation  Act  was 
as  follows:  That  he  had  agreed  to 
"ring-bark"  200  acres,  at  a  specified 
price  per  acre;  that  the  employer 
showed  the  claimant  how  he  wanted 
the  work  done;  that  no  time  was  stip- 
ulated for  the  completion  of  the  work : 
that  he  was  at  liberty  to  begin  the 
work  when  he  liked;  and  that  he  got 
others  to  assist  him,  probably  with  the 
employer's  knowledge. 

In  Lortie  v.  Wright  (1916)  Rap. 
Jud.  Quebec  26  B.  R.  18,  where  a  man 
employed  to  cut  certain  timber  on  the 
defendant's  land,  and  convev  it  to  a 
designated  place,  at  a  specified  price 
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o.  Ctmtrocta  under  wMcTt  the  remuner- 
ation of  the  person  employed  is  fixed 
ivith  reference  to  a  period  of  time. 

§  Sa.  Independence  predicated  with  re- 
lation  to  cireumMantial  evidence. 

In  none  of  the  cases  relating  to  con- 
tracts of  the  type  discussed  in  this 
subdivision  has  the  author  found  any 
authority  for  a  doctrine  of  the  same 


purport  as  that  formulated  in  §§  17 
and  21,  supra,  with  regard  to  the  pro- 
bative significance  of  the  single  fact 
that  the  person  employed  was  en- 
gaged in  an  independent  occupation 
or  business.  The  cases  in  which  his» 
status  as  an  independent  contractor 
was  inferred  from  an  aggregate  of 
evidence,  which  included  that  fact, 
are  collected  in  the  footnote.^ 


(prix  fixe),  made  a  road  on  the 
plaintiff's  property  without  her  per- 
mission, the  liability  of  the  defendant 
for  the  trespass  was  affirmed,  on  the 
ground  that  the  evidence  showed  that 
the  man  employed  was  absolutely  un- 
der the  control  of  the  employer.  The 
particulars  of  the  evidence  are  not 
fully  stated  in  the  report.  One  fact 
emphasized  was  that  the  defendant's 
agent  had  formally  forbidden  the  tort- 
feasor to  intrude  on  the  plaintiff's 
land.  But  it  may  be  doubted  wheth- 
er, in  the  view  of  a  common-law  court, 
such  a  prohibition  would  be  treated  as 
amounting  to  an  exercise  of  control 
over  the  details  of  the  work. 

(1)  Traaaportatlon  work. 

In  Van  Simaeys  v.  George  R.  Cook 
Co.  (1918)  201  Mich.  540,  167  N.  W. 
925,  a  case  involving  a  claim  under 
the  Michigan  Workmen's  Compensa- 
tion Act,  the  evidence  showed  that,  a 
few  days  before  the  injury  in  question 
was  received,  the  applicant,  who  had 
for  several  months  been  doing  gener- 
al teaming  work  for  the  defendant 
company,  agreed  to  haul,  for  the  pur- 
pose of  making  a  certain  fill,  a  quan- 
tity of  dirt,  at  the  rate  of  so  much 
per  load;  that  he  was  told  by  a  mem- 
ber of  the  company  where  to  get  dirt, 
and  where  to  unload  it ;  that  he  began 
and  ceased  work  at  the  hours  specified 
by  the  defendant's  foreman;  and  that 
the  foreman  checked  the  size  of  each 
load,  and  had  the  right  to  discharge 
him.  Held,  that  he  was  an  "employee" 
within  the  meaning  of  the  act. 

(j)  Loading  and  nnloadlng  of  aliipa. 

In  Ruth  V.  Surrey  Commercial  Dock 
Co.  (1891;  C.  A.)  8  Times  L.  R.  (Eng.) 
116,  where  the  injury  complained  of 
was  caused  by  the  negligent  manner  in 
which  a  truck  was  handled,  which  was 
being  used  for  hauling  lumber  from 
the  wharf  on  which  it  was  being  un- 
loaded from  a  ship  to  a  shed  where 
it  was  being  stored,  there  was  evi- 
dence tending  to  show  that  the  neg- 
ligent person  was  employed  as  an  as- 


sistant by  one  of  three  men  who  on 
previous  occasions  had  often  been  en- 
gaged as  ordinary  dock  laborers  by 
the  defendant,  but  who  had,  in  this 
instance,  undertaken  to  unload  the 
timber  and  place  it  on  trucks,  for  a 
specific  compensation,  estimated  with 
reference  to'the  amount  handled.  The 
defendant's  foreman  admitted,  on 
cross-examination,  that  if  he  had  seen 
that  a  truck  was  not  properly  loaded, 
he  would  have  spoken  to  the  con- 
tractors themselves,  or,  if  none  of 
them  had  been  present,  to  the  men 
who  were  loading  the  truck.  Lord 
Esher  said  that,  when  the  foreman's 
evidence  came  to  be  looked  at,  it 
showed  that  under  certain  circum- 
stances he'  would  have  interfered  with 
the  men  engaged  by  the  contractors,  if 
they  were  doing  their  work  wrongly, 
and  that,  taking  into  consideration 
this  fact,  and  all  the  circumstances 
under  which  the  dock  company  carried 
on  its  business,  it  was  impossible  to 
say  that  a  jury  would  not  be  justified 
in  finding  for  the  plaintiff. 

1  (a)  Work  with  respeot  to  bolldiaci. 

In  Marion  Shoe  Co.  v.  Eppley  (1914) 
181  Ind.  219,  104  N.  E.  65,  Ann.  Cas. 
1916D,  220,  a  firm  of  general  contrac- 
tors, engaged  in  the  construction  of 
brick  buildings,  made  with  the  de- 
fendant's president  a  verbal  agree- 
ment to  the  effect  that*  they  were  to 
erect  all  brick  walls  and  cement  or 
concrete  foundations  in  a  certain 
building,  according  to  plans  and  speci- 
fications drawn  by  defendant's  archi- 
tect; that  defendant  was  to  furnish 
all  the  brick  and  other  building  mate- 
rial, while  the  firm  were  to  supply  all 
scaffolding,  shovels,  wheelbarrows, 
hods,  etc.,  used  by  the  workmen  in  the 
construction  of  the  building;  that  the 
firm  were  to  employ  their  own  men; 
and  that,  for  their  services  in  the  su- 
pervision, construction,  and  general 
erection  of  the  brick  and  cement  work, 
the  firm  were  to  receive  a  stated  sum 
per  week,  with  additional  compensa- 
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i  ge.  Independence  predicated  u>Uh  re- 
lation  to  evidence  partly  elreumetantial 
and  partly  direct. 
In  the  cases  cited  below,  a  portion 


of  the  evidence  with  relation  to  which 
the  independence  of  the  contract 
was  predicated  consisted  of  testimony 


tion  for  the  use  of  their  machine  for 
mixing  concrete,  whenever  it  should 
be  operated.  Held,  that,  under  this 
agreement,  the  firm  were  independent 
contractors,  and  consequently  that 
the  defendant  was  not  liable  for  in- 
juries sustained  by  one  of  their  serv- 
ants through  the  fall  of  a  scaffold. 

In  McGee  v.  Stockton  (1916)  62  Ind. 
App.  555,  lis  N.  E.  388,  where  the  ac- 
tion was  brought  under  the  Indiana 
"Dangerous  Occupations  Act"  of  1911, 
Burns's  Anno.  Stat  1914,  §  3862-d,  it 
was  averred,  in  substance,  that  the 
plaintiff  had  been  employed  to  test  the 
fire  escapes  of  the  defendant's  hotel 
and  make  a  report  thereon,  as  the 
statute  required,  and  that  he  was  in- 
jured through  the  breaking  of  the 
chain  furnished  by  the  defendant  for 
the  performance  of  the  work.  Held, 
that  the  petition  was  demurrable,  for 
the  reason  that  there  was  nothing  in 
it  to  show  that  the  employer  had  any 
authority  to  prescribe  how  the  stip- 
ulated work  was  to  be  done;  For  the 
purposes  of  classification,  it  has  been 
assumed  that  the  plaintiff  was  paid 
by  time.  But  this  detail  is  not  re- 
ferred to  in  the  report. 

In  Byrne  v.  Baltinglass  Rural  Dist. 
Council  (1911;  Ir,  Ct.  of  App.)  45  Ir. 
L.  T.  206,  5  B.  W.  C.  C.  666,  a  case 
arising  under  a  workmen's  compensa- 
tion act,  the  evidence  was  as  follows: 
One  K.,  who  had  contracted  to  build 
certain  cottages  for  the  defendant, 
arranged  with  Byrne,  a  mason  and 
slater  to  do  the  building  and  slating. 
Byrne  was  not  precluded  from  work- 
ing for  other  people,  but  he  was  bound 
by  his  contract  to  finish  the  work 
within  the  pe^od  specified  by  the  de- 
fendant for  the  completion  of  the  cot- 
tages, and  to  carry  out  his  contract 
to  the  satisfaction  of  the  defendant's 
engineer.  He  was  paid  by  the  day. 
The  Lord  Chancellor  thought  that  the 
finding  of  the  county  court  judge  that 
Byrne  was  a  subcontractor  was  cor- 
rect. Holmes,  L.  J.,  said  that  he 
would  not  have  interfered  with  a  find- 
ing to  the  effect  that  Byrne  was  a 
servant  of  K.,  but  expressed  the  opin- 
ion that  the  evidence  warranted  the 
conclusion  arrived  at. 

In  Harkins  v.  Standard  Sugar  Re- 
finery (1877)  122  Mass.  400,  the  ques- 
tion  whether   a   master   rigger   em- 


ployed to  do  certain  work  on  a  build- 
ing, who  hired  his  own  men  and  fur- 
nished his  o^n  tools,  and  received  a 
specified  price  per  diem  for  the  serv- 
ices of  his  men  and  the  use  of  his 
tools,  was  an  independent  contractor, 
or  a  servant,  was  not  specifically  de- 
cided, because,  having  regard  to  the 
facts  in  evidence,  the  defendant  could 
not  have  been  liable  under  either  the- 
ory. 

In  Woodhall  v.  Irwin  (1918)  201 
Mich.  400,  167  N.  W.  845,  the  owner 
of  a  building  wanted  some  repairs 
made,  for  which  nothing  more  was 
needed  than  some  mortar,  a  ladder,  and 
a  man  with  a  trowel  and  bucket  who 
knew  how  to  do  the  work.  He  called 
up  Irwin,  a  general  building  and  re- 
pairing contractor,  and  asked  him  to 
take  care  of  the  matter.  After  some 
delay,  Irwin  sent  Woodhall,  a  plas- 
terer, to  do  the  work.  The  effect  of 
the  evidence  introduced  was  as  fol- 
lows: Whenever  Irwin  was  directed 
to  make  repairs  in  the  building,  as 
had  frequently  occurred,  he  used  to 
call  upon  Woodhall,  if  the  work  was 
in  his  line  as  plasterer,  to  do  the  work. 
Woodhall  employed  whomsoever  he 
pleased  to  help  him,  if  help  was  nec- 
essary, bought  his  own  materials, 
charged  60  cents  an  hour  for  his  own 
time,  and  charged  also  the  sum  he 
paid  for  help,  if  he  employed  help. 
Woodhall  rendered  his  bill  to  Irwin, 
who  paid  it.  Held,  that  Woodhall  was 
not  entitled  to  claim  under  the  Work- 
men's Compensation  Act.  The  court 
said:  "It  seems  to  be  too  clear  to  re- 
quire argument  that  the  relation  of 
Irwin  and  Woodhall  was  not  the  rela- 
tion of  master  and  servant.  .  .  .■ 
Impliedly,  the  contract  was  that 
Woodhall  would  do  the  job,  selecting 
and  furnishing  proper  material  there- 
for, in  a  workmanlike  manner.  The 
reserved  right  of  interference  with 
the  actions  of  a  servant  which  the 
master  possesses  is  negatived  by  all 
of  the  testimony  touching  the  agree- 
ment between  them.  .  .  .  It  is  evi- 
dent that,  when  Woodhall  had  agreed 
with  Irwin  to  do  a  job  of  patching 
such  as  this  was,  he  undertook  to  do 
everything  connected  therewith;  to 
furnish  help  and  materials;  ft>  do  and 
complete  a  good  job  according  to  his 
own  method.    He  could  charge  for  it 


Digitized  by 


Google 


.ANNO.— INDEPENDENT  CONTRACTOR— WHO  IS— SPECIFICALLY.  1277 


which  tended   to  show  that  the   person   employed   was   not   under   the   con- 


in  terms  of  hours  of  labor  and  cost 
of  material,'  or  in  terms  of  a  charge 
for  the  completed  work.  But  Wood- 
hall  was  his  own  master,  accepting 
jobs  of  work  to  be  done  in  his  own 
way,  or  refusing  them,  as  he  pleased. 
He,  and  not  Irwin,  or  any  other  man, 
determined  the  necessary  time  to  be 
employed,  the  'necessary  help  re- 
quired, the  quantity,  etc.,  of  material 
to  be  used,  the  way  of  doing  the  work, 
the  terms  in  which  hia  account  should 
be  rendered." 

(b)  TraasportatleB  work. 

A  jobmaster  who  lets  out  horses 
and  carriages  is  an  independent  con- 
tractor. Laugher  v.  Pointer  (1826)  6 
Barn.  &  C.  647,  108  Eng.  Reprint,  204, 
8  Dowl.  &  R.  660,  4  L.  J.  K.  B.  309; 
Quarman  v.  Burnett  (1840)  6  Mees.  & 
W.  499,  151  Eng.  Reprint,  509,  9  L.  J. 
Exch.  N.  S.  308,  4  Jur.  969. 

In  Chisholm  v.  Walker  &  Co.  [1909] 
S.  C.  81,  46  Scot  L.  R.  24,  2  B.  W.  C. 
C.  261,  the  case  stated  by  the  trial 
judge  was  as  'follows :  The  claimant, 
a  man  who  habitually  carted  goods 
for  anybody  who  would  give  him  a  job, 
agreed  to  bring  his  horse  and  drag 
logs  for  the  respondent,  from  a  ship 
which  they  were  unloading.  For  this 
work  he  received  8  shillings  a  day  for 
himself  and  his  horse.  He  was  under 
no  obligation  to  come  on  any  partic- 
ular day.  He  could  not  be  told  to 
come  until  he  was  wanted,  but  if  he 
came,  and  was  wanted,  he  got  a  day's 
work  fw  himself  and  his  horse.  Held, 
that  the  claimant  was  not  a  "work- 
man" within  the  Workmen's  Compen- 
sation Act  1906.  Lord  Macdonald 
said:  "The  present  case  is  a  case  in 
which  a  man  who  has  a  horse  of  his 
own  goes  to  a  firm  of  timber  mer- 
chants; they  say  that  they  want  logs 
removed  from  one  place  to  another; 
he  says:  'I  have  a  horse;  I  shall 
bring  it,  and  work  any  day  you  wish 
me  to  do  so,  and  for  that  you  will  pay 
8  shillings  a  day.'  There  is  nothing 
there  in  the  nature  of  wages.  It  would 
have  been  the  same  thing  if  he  had 
brought  twenty  horses  to  do  the  work 
instead  of  one.  The  contract  was  that  . 
he  should  get  the  work  done.  It  was 
not  a  contract  that  he  should  do  the 
work  personally,  but  that  he  should 
do  it  in  the  only  way  in  which  it  could 
be  done,  by  having  somebody  to  lead 
the  horse." 

In  Waldock  v.  Winfield    [1901;  C. 


A.]  2  K.  B.  (Eng.)  596,  70  L.  J.  K.  B. 
N.  S.  925,  86  L.  T.  N.  S.  202,  17  Times 
L.  R.  661,  a  carman,  who  let  out  a 
horse  and  car  with  a  driver,  was  as- 
sumed to  be  an  independent  contrac- 
tor, the  actual  question  considered 
being  whether  the  driver  continued  to 
be  the  servant  of  the  carman  while 
the  stipulated  work  was  being  per- 
formed. 

In  Zeitlow  v.  Smock  (1917)  66  Ind. 
App.  643,  117  N.  E.  665,  a  case  arising 
under  a  workmen's  compensation  act, 
the  claimant  was  a  farmer  who  did 
hauling  work  when  it  would  not  in- 
terfere with  his  farming.  For  some 
time  before  he  was  injured  he  had 
been  doing  such  work  for  the  prin- 
cipal contractor  and  subcontractors 
engaged  in  the  erection  of  a  school- 
house,  and  at  the  time  when  he  was 
injured  he  was  working  for  one  of  the 
subcontractors.  No  agreement  was 
made  as  to  the  price  to  be  paid  for 
the  work,  but  the  evidence  showed 
that  the  applicant  had  charged  66 
cents  an  hour  for  similar  work  which 
he  had  done  for  other  persons.  The 
grounds  upon  which  he  was  held  not 
to  be  an  "employee,"  within  the  mean- 
ing of  the  act,  were  thus  stated:  "It 
affirmatively  appears  from  appellee's 
testimony  that  he  was  engaged  in 
hauling  at  odd  times,  when  not  busy 
on  his  farm;  that  appellant  told  him 
that  he  had  been  recommended  to  ap- 
pellant to  do  said  work,  and  told  hira 
when  he  employed  him  to  do  the  work, 
that  he  would  be  away  part  of  the 
time;  that  'he  wanted  somebody  to 
look  after  it ;  take  it  off  his  mind.*  In 
response,  appellee  said  that  he  would 
do  it  to  the  best  of  his  ability.  Un- 
der this  arrangement  he  undertook 
the  work,  and  did  it  with  his  own 
teams,  with  the  assistance  of  a  driver 
selected  by  him  and  under  his  control. 
After  he  began  the  work  he  never  saw 
the  appellant  on  the  job  but  once,  and 
appellant  never  gave  appellee  any  di- 
rections, never  exercised  any  control 
whatever  over  appellee,  and  'gave  him 
no  instructions  except  he  wanted  the 
goods  delivered.' " 
(«)  R«palrlBK  of  maoUmeB. 

In  Thorn  v.  Clark  (1919)  188  App. 
Div.  411,  177  N.  Y.  Supp.  201,  the  non- 
liability of  the  owner  of  an  automo- 
bile for  the  negligence  of  a  mechanic 
employed  at  a  public  garage,  at  which 
the  automobile  was  left  for  repairs. 
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trol  of  the  emi^oyer  with  respect  to  the  details   of  the   stipulAted  worlc^ 


was  affirmed  for  reasons  thus  stated: 
"Laravie  in  repairing  it  represented 
the  will  of  the  owner  only  as  to  the 
result  of  his  work;  the  means  by 
which  he  accomplished  such  work  be- 
ing left  to  his  own  discretion.  It  is 
a  most  common  occurrence  for  the 
owner  of  an  automobile  to  have  it  re- 
paired at  a  garage.  The  accomplish- 
-ment  of  that  result  and  work  inci- 
dental thereto,  such  as  testing  the 
automobile,  are  the  work  of  an  inde- 
pendent contractor,  and  not  that  of  a 
servant.  It  makes  no  difference  that 
the  work,  as  in  this  case,  may  have 
been  done  by  a  particular  employee  in 
the  garage,  acting  independently  and 
for  himself.  .  .  .  The  fact  that  the 
owner,  Clark,  directed  Laravie  to  'take 
the  car  out,'  does  not  make  Clark  li- 
able. Either  Laravie  took  the  auto- 
mobile out  to  test  it,  or  he  was  using 
it  for  his  own  purposes.  In  either 
event  no  liability  rests  on  the  owner." 

For  cases  in  which  mechanics  em- 
ployed to  repair  automobiles  were  as- 
sumed, for  the  purposes  of  the  deci- 
sions, to  be  independent  contractors, 
see  Segler  v.  Callister  (1914)  167  CaL 
877,  51  L.RA.(N.S.)  772,  189  Pac.  819, 
Woods  V.  Bowman  (1915)  200  111.  App.. 
612. 
I  (a)  Work  with  reipeot  to  bnlldliiKs. 

In  Emmerson  v.  Fay  (1896)  94  Va. 
60,  26  S.  E.  386,  a  contract  for  the  per- 
formance of  the  woodwork  for  dry 
"kilns  provided  that  the  owner  should 
furnish  the  materials,  that  the  person 
employed  should  engage  the  laborers 
and  superintend  them,  and  erect  the 
buildings  according  to  certain  plans; 
and  that  he  should  receive  a  per  diem 
payment  for  himself  and  each  of  his 
workmen.  The  evidence  showed  that 
the  employer  had  not  exercised  any 
control  over  the  performance  of  the 
work.  Held,  that  the  person  employed 
was  an  independent  contractor. 

Cb)  Oonatruetleii  of  milldam. 

In  Corbin  v.  American  Mills  (1858) 
27  Conn.  275,  71  Am.  Dec.  63,  18  Am. 
Neg.  Cas.  735,  the  plaintiff,  a  stone- 
mason, contracted  with  the  selectmen 
of  a  town  to  widen  a  certain  highway 
in  the  town,  by  removing  out  of  it  a 
ledge  of  rocks,  for  which  services  they 
stipulated  to  pay  him  a  certain  amount 
of  money.  The  stones  were  to  be  his, 
except  so  far  as  they  might  be  wanted 
to  build  and  complete  a  wall  by  the 
wayside.     A  few  months  afterwards 


the  plaintiff  and  his  men  got  out  a 
quantity  of  the  stones  '  by  blasting. 
These  stones  being  in  his  way  and  ob- 
structing the  work,  he  found  it  neces- 
sary to  remove  them,  for  which  pur- 
pose, as  well  as  to  get  a  job  as  a  ma- 
son, he  proposed  to  the  defendants, 
who  owned  a  mill  close  by,  to  build 
for  them  a  dam  and  breakwater  with 
the  stones  on  hand  and  such  as  he 
might  subsequently  blast  out.  To  this 
proposition  they  assented,  and  as  a 
compensation  agreed  to  pay  him  for 
his  own  services  and  the  work  of  his 
men,  by  the  day,  computing  their  time 
while  getting  out,  carting,  and  laying 
the  stone.  The  defendants  were  to 
furnish  the  powder  and  cement,  and  a 
derrick  at  the  place  of  the  dam. 
While  the  execution  of  the  plaintiffs' 
contract  with  the  selectmen  was  in  pro- 
gress, one  of  his  men,  by  an  overcharge, 
blew  a  rock  of  some  2  tons  upon  the  mill 
of  one  S.,  crushing  in  the  roof,  and  do- 
ing other  damage.  For  this  the  plain- 
tiff had  been  sued  and  compelled  to 
pay  damages,  and  now  sought  in- 
demnity from  the  defendants,  insist- 
ing that  he  and  his  workmen  were 
hired  servants  and  agents  of  the  de- 
fendants. But  the  court  said:  "We 
are  not  able  to  see  anything  to  justify 
such  a  claim.  There  clearly  was  not 
the  relation  of  master  and  servant 
between  the  plaintiff  and  the  defend- 
ants. The  defendants  had  no  control 
or  supervision  over  the  plaintiff's 
work  in  blasting  this  ledge  gf  rocks 
under  the  contract  with  the  town  of 
Vernon,  and  they  could  not  have  in- 
terfered or  arrested  the  progress  of 
the  work,  had  they  desired  to  do  so. 
The  plaintiff  himself  had  the  sole  con- 
trol and  oversight  of  the  work,  hired 
his  own  men,  as  many  as  he  pleased, 
set  them  to  work  as  he  pleaised,  and 
dismissed  them  if  they  did  not  serve 
him  with  fidelity.  He  was  in  no  de- 
gree a  hired  servant  of  anybody.  He 
had  bound  himself  to  remove  the 
ledge,  and  to  the  defendants  he  had 
bound  himself  that  the  stones  should 
be  laid  in  their  dam  and  breakwater. 
In  getting  them  out  he  could  order  the 
blasting  here  or  there,  one  day  or  the 
next,  in  greater  or  lesser  quantities, 
with  powder  or  otherwise,  according 
to  his  own  judgment  and  interest,  if 
he  but  got  the  road  cleared  in  time — 
subject  to  no  other  man's  will  or  di- 
rection. The  fact  that  the  plaintiff 
was  to  be  paid  by  the  day  makes  no 
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difference,  we  think,  though  in  a  case 
of  doubt  this  circumstance  would 
have  weight.  On  the  whole,  we  see 
nothing  to  distinguish  this  case  from 
the  ordinary  case  of  a  mechanic  or 
master  builder  who  agrees  to  furnish 
materials  and  build  a  house,  and  who 
is  to  be  paid  for  his  work  by  the  day 
instead  of  receiving  a  gross  sum  for 
the  job;  and  such,  a  contractor  is  in 
no  proper  sense  a  hired  servant  or 
agent."  This  case  is  inserted  in  this 
section  on  the  assumption  that  the 
element  of  an  absence  of  control,  to 
which  the  court  adverted,  was  estab- 
lished by  affirmative  evidence.  But 
the  repott  leaves  this  point  somewhat 
doubtful. 
(e)  Constmvtloit  vi  reaerrolv. 

In  Groesbeck  v.  Pinson  (1899)  21 
Tex.  Civ.  App.  44,  50  S.  W.  620,  the  in- 
dependence of  a  contract  for  the  ex- 
cavation of  a  reservoir  was  held  to  be 
inferable  from  oral  testimony  that  the 
defendant  employed  the  party  in  ques- 
tion to  complete  an  entire  job,  and  left 
it  entirely  to  him  and  to  his  judgment 
as  to  how  the  work  should  be  done; 
that  he  was  to  adopt  his  own  methods 
in  performing  the  work;  that  the  de- 
fendant did  not  reserve  the  right  to 
mak^  any  suggestions  as  to  how  it 
should  be  done;  that  he  hired  all  the 
hands  and  teams  and  kept  an  account 
of  the  expenses;  and  that  when  the 
job  was  completed  the  defendant  paid 
all  the  expenses,  and  paid  him  so 
much  per  day  for  each  day  he  was  en- 
gaged on  the  job. 

(d)  DredglnK. 

In  Meredosia  Levee  &  Drainage  Dist. 
v.  Industrial  Commission  (1918)  286 
III.  68,  120  N.  E.  516,  the  evidence 
which  was  held  to  show  that  the 
claimant  was  not  an  "employee," 
within  the  purview  of  a  workmen'^ 
compensation  act,  was  as  follows: 
The  claimant  contracted  with  a  drain- 
age district  to  do  dredging  work  for 
$2.50  per  hour,  or  $26  per  day  of  ten 
hours.  No  agreement  was  made  as  to 
the  number  of  yards  of  earth  to  be 
removed,  nor  was  there  any  stipula- 
tion that  the  work  was  to  be  done  in 
a  certain  time.  The  claimant  was  to 
be  paid  for  the  use  of  his  dredging 
machine,  for  his  own  time,  and  the 
time  of  two  helpers,  at  the  rate  of  $25 
per  day,  and  he  was  to  furnish  gaso- 
lene for  the  engine,  and  whatever  else 
was  necessary  properly  to  do  the  work. 
There  were  no  written  specifications 


as  to  how  the  work  was  to  be  done, 
but  one  of  the  commissioners  for  the 
district  was  directed  to  watch  and  in- 
spect the  work  being  done,  and.  to  see 
that  it  was  done  as  the  district  de- 
sired, to  tell  the  claimant  and  his  men 
where  the  work  was  to  commence  and 
where  it  was  to  end,  how  deep  it  was 
to  be  dug,  and  where  the  earth  was  to 
be  deposited  on  the  spoil  banks.  This 
commisisoner  had  the  right  to  dis- 
charge defendant  in  error,  or  either  of 
his  helpers,  if  the  work  was  not  being 
done  as  the  district  desired,  or,  as  one 
of  the  commissioners  stated  in  his 
testimony,  "if  they  were  laying  down 
on  the  job."  For  this  supervision  the 
commissioner  was  paid  by  the  district 
$3  per  day.  The  court  said :  "It  does 
not  appear  from  the  record  that  Dolan 
ever  gave  any  directions  as  to  how  the 
work  should  be  done.  .  .  .  The 
drainage  district  appointed  and  au- 
thorized Dolan  to  supervise  the  woik 
to  the  extent  of  seeing  that  the  por- 
tion of  the  ditch  which  had  been  filled 
by  local  floods  was  excavated  to  the 
proper  depth,  and  the  earth  deposited 
a  sufficient  distance  back  on  the  spoil 
banks,  and  that  the  work  was  pros- 
ecuted with  reaso'  Me  industry  and 
efficiency.  The  coh-rol  and  supervi- 
sion exercised  by  Dolan  had  to  do 
only  with  the  results  sought  to  be  ob- 
tained by  the  drainage  district,  and 
not  with  the  method  or  manner  in 
which  defendant  in  error  was  to  do 
the  work." 
(e)  Improrement  of  land. 

In  Thompson  v.  Twiss  (1916)  90 
Conn.  444,  L.R.A.1916E,  506,  97  Atl. 
828,  the  facts  upon  which  the  decision 
was  based  are  thus  stated  in  the 
opinion :  "Mr.  Twiss,  for  the  purpose 
of  developing  his  land  in  Westville, 
engaged  Mr.  Thompson,  the  claimant, 
to'  do  certain  work  on  the  land,  and 
furnished  him  the  explosives  and  most 
of  the  tools  required.  Mr.  Thompson 
kept  a  team  of  horses  and  worked 
sometimes  with  his  team,  and  at  oth- 
er times  not.  For  five  or  six  years 
preceding  the  date  of  the  injury  for 
which  he  seeks  compensation,  he  had 
frequently  done  odd  jobs  for  Mr. 
Twiss,  at  times  as  often  as  two  or 
three  times  a  week.  On  the  Westville 
work  Mr.  Twiss  gave  him  the  privilege 
of  getting  such  help  as  he  needed,  or 
taking  those  the  brdther  of  Mr.  Twiss 
would  furnish.  Mr.  Thompson,  in 
fact,  hired  the  men  he  used  on  the 
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the  independence  of  the  contract  has 
been  denied,  with  relation  to  evidence 
of  this  character,  is  stated  in  the  foot- 
note.^ 


/  97.  Indepettdetiee  negatived  %eUh  re- 
lation to  circumatantial  evidence. 

The  effect  of  some  cases  in  which 


work.  At  the  end  of  the  week  he  gave 
Mr.  Twisa  the  amount  of  the  pay  roll, 
and  Mr.  Twiss  gave  him  the  amount 
of  the  wages,  which  he  turned  over 
to  the  men.  Part  of  the  time  Mr. 
Thompson  used  his  team  on  the  work, 
and  part  not;  he  was  paid  by  the  day 
at  irregular  times,  being  paid  more 
when  his  team  was  used.  He  received 
nothing  in  addition  to  this,  from  this 
work,  and  no  profit  on  the  men's  daily 
wages.  On  one  occasion  Mr.  Twiss's 
brother  put  a  man  on  the  job,  whom 
Mr.  Twiss  paid  directly.  A  few  weeks 
after  the  Westville  job  was  finished, 
•Mr.  Twiss  and  Mr.  Thompson  ar- 
ranged for  the  development  of  land 
of  Mr.  Twiss  at  Morris  cove,  upon  the 
understanding  that  the  work  was  to 
be  done  under  the  same  conditions, 
and  paid  for  in  the  same  manner,  as 
upon  the  Westville  job.  This  under- 
standing was  carried  out.  The  time 
of  completion  of  the  work  was  indef- 
inite, for  the  reason  that  Mr.  Twiss 
kept  adding  to  the  work  from  time  to 
time.  Mr.  Thompson  employed  a  Mr. 
Douglass  on  a  part  of  this  work,  and 
he  was  paid  directly  by  Mr.  Twiss, 
while  the  man  assisting  Douglass  was 
paid  by  Mr.  Thompson  in  the  same 
manner  as  the  other  men."  Com- 
menting upon  these  facts,  the  court 
said :  "The  method  of  payment  adopt- 
ed by  these  parties — by  the  day  rather 
than  by  the  contract — is  character- 
istic of  the  relation  of  an  employee  to 
an  employer,  and  not  of  an  independ- 
ent contractor  with  his  contractee. 
So,  too,  it  was  characteristic  of  such 
an  employment  that  the  work  to  be 
done  was  not  definite,  that  the  price 
was  not  a  fixed  sum,  and  that  it  did 
not  include  a  profit  upon  the  work  or 
upon  the  wages  of  the  men.  .  The  ar- 
rangement made  did  not  indicate  that 
Mr.  Thompson  was  responsible  to  Mr. 
Twiss  for  the  manner  in  which  the 
work  was  done.  These  are  significant 
circumstances,  but  not  controlling. 
The  factor  which  is  controlling  was 
the  direction  which  Mr.  Twiss  re- 
tained over  this  work,  his  control  over 
the  men,  the  changes  in  it-  and  the  ad- 
ditions to  it  which  he  made.  The  fact 
that  Mr.  Twiss,  in  the  Morris  cove 
job,  paid  one  man  directly,  and  placed 
a  man  on  the  Westville  job,  and  paid 


him  himself,  and  on  both  jobs  the 
plaintiff  was  at  liberty  to  procure  the 
men  he  required  through  Mr.  Twiss's 
brother,  are  among  the  facts  which 
show  that  Mr.  Thompson  was  subject 
to  Mr.  Twiss,  both  in  his  control  of 
the  work  and  the  men,  and  that  either 
party  was  at  liberty  to  withdraw 
from  the  arrangement  without  liabil- 
ity for  breach  of  contract.  They  point 
to  the  relation  as  that  of  employer  and 
employee,  and  not  that  of  independent 
contractor." 

I  (s)  Work  with  reapeet  to  bnllding*. 

In  Caca  v.  Woodruff  (1919)  70  Ind. 
App.  93,  123  N.  E.  120,  a  carpenter 
employed,  at  a  fixed  price  per  hour,  to 
add  a  new  room  to  a  mill  building  and 
make  some  repairs  in  the  existing 
structure,  all  materials  to  be  fur- 
nished by  employer,  was  held  not  to  be 
an  independent  contractor,  but  an  "em- 
ployee," within  the  meaning  of  the 
Workmen's  Compensation  Act. 

In  Wright  v.  Goldheim  (1918)  184 
Iowa,  1041,  169  N.  W.  343,  where  the 
action  was  brought  to  recover  for  the 
damage  caused  by  the  collapse  of  a 
partition  wall  while  a  building  was 
being  moved  from  defendant's  lot  by 
his  codefendants,  Renfro  &  Lewis,  an 
instruction  to  the  effect  that,  in 
wrecking  the  building'  and  making  the 
excavation  thereunder,  they  were  the 
agents  of  Goldheim,  was  pronounced 
correct,  for  reasons  thus  stated: 
"The  work  done  .by  Renfro  &  Lewis 
was  performed  under  a  written  con- 
tract, by  which  they  undertook  to 
'superintend,'  and  to  'superintend  and 
direct,'  the  work  of  wrecking  the  old 
building,  and  constructing  the  new 
one  to  be  built  on  the  same  site;  and, 
while  they  were  given  authority  to 
employ  all  necessary  labor  and  procure 
all  necessary  materials  for  the  per- 
formance of  such  work,  all  such  do- 
ings and  expenditures  were  to  be  re- 
ported, with  proper  vouchers,  to  the 
appellant  every  week,  and  he  bound 
himself  to  properly  pay  the  expenses 
thus  incurred,  and  repay  any  ad- 
vancements made  by  them  on  his  be- 
half, together  with  an  agreed  compen- 
sation for  the  services  so  rendered. 
The  relations  thus  disclosed  were 
clearly  not  those  of  owner  and  inde- 
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§  SIS.  Independence  negatived  with  re' 
latlon  to  evidence  pai-tly  ctrcumMaHtlal 
and  partly  direct. 

In  the  cases  cited  below  a  portion 
of  the  evidence  with  relation  to  which 
the  independence  of  the  contract  was 


denied  consisted  of  testimony  which 
tended  to  show  affirmatively  that  the 
person  employed  was  subject  to  the 
control  of  the  employer  with  respect 
to  the  details  of  the  stipulated  work.* 


pendent  contractor.  Renfro  &  Lewis 
were  the  employed  superintendents  or 
overseers  of  the  work,  for  an  agreed 
compensation.  Their  obligations  were 
neither  more  nor  less  than  those  of  an 
employee  to  his  employer,  or  of  an 
agent  to  his  principal." 
Cb>  Work  1b  qnorriAi. 

In  Paterson  v.  Lockhart  (1905)  7 
Sc.  Sess.  Cas.  5th  series,  954,  the  case 
stated  set  forth  that  the  claimant  was 
engaged  by  the  respondent's  agent  to 
excavate  from  a  quarry  on  the  re- 
spondent's land  a  certain  number  of 
blocks  for  wire  fences  and  farm  build- 
ings, in  such  quantities  as  the  factor 
(superintendent)  should  direct;  that 
for  this  work  the  claimant  was  to  be 
paid  at  the  rate  of  6  shillings  a  day; 
that,  if  he  desired  it,  he  might  era- 
ploy  assistants  to  be  paid  through 
him  at  that  rate;  that  his  tools  were 
supplied  partly  by  himself,  and  partly 
by  the  factor ;  and  that  he  was  entitled 
to  exercise  his  own  judgment  as  to 
where  the  excavation  in  the  quarry 
was  to  be  made.  The  finding  of  the 
lower  court,  that  the  claimant  was  an 
independent  contractor,  and  conse- 
quent!^ not  a  workman  within  the 
purview  of  the  Workmen's  Compensa- 
tion Act,  was  set  aside.  Lord  Adam 
said :  "We  are  told  that  he  might  em- 
ploy assistants.  No  doubt  he  might. 
But,  even  if  he  did,  they  were  paid  not 
by  him,  but  by  the  employer,  who  paid 
them  through  him,  at  the  rate  of  5 
shillings  a  day."  Lord  M'Laren  said: 
"Though  he  had  a  right  to  employ  as- 
sistants, that  did  not  prevent  him 
from  being  a  workman  himself.  It  is 
quite  in  accordance  with  custom  for  a 
superior  workman  to  choose  his  assist- 
ants." 

(c>  RepBlrlmg  maoUlnea. 

In  Peck  v.  Tasaell  (1920)  193  App. 
Div.  604,  184  N.  Y.  Supp.  426,  the  evi- 
dence held  sufficient  to  support  a  find- 
ing that  the  claimant's  deceased  hus- 
band was  an  "'employee,"  within  the 
purview  of  a  Workmen's  Compensa- 
tion Act,  was  thus  stated  by  the  court: 
"The  firm  of  Tassell  &  Fairbanks  was 
engaged  in  business  as  heating  and 
plumbing  contractors,  installing  wa- 
ter supply  systems,  including  en- 
19  A.L.R.— 81. 


gines.  Lewis  Peck  was  a  mechanic, 
working  for  whoever  employed  him; 
he  did  much  work  in  the  repair  of 
auto  engines  as  well  as  other  engines. 
Previous  to  March  13,  1919,  he  had 
done  considerable  work  repairing  en- 
gines for  the  water  systems,  and  on 
automobiles  and  automobile  trucks, 
for  the  appellant  employers.  When 
he  finished  the  particular  kind  of 
work  he  was  employed  to  do  by  said 
appellants,  he  handed  in  his  bill  for 
the  gross  amount,  without  itemizing 
it,  sometimes  including  the  value  of 
the  use  of  his  own  automobile,  when 
required  to  carry  himself,  tools,  and 
material  to  the  place  this  repair  work 
called  him.  His  name  was  carried  on 
the  employers'  pay  roll,  it  appearing 
from  the  evidence  of  one  of  the  mem- 
bers of  the  firm  that  he  was  consid- 
ered an  honest  man,  and  he  was  not 
asked  to  itemize  his  bill,  and  that  it 
was  understood  that  his  rate  of- wages 
per  hour  was  60  to  70  cents,  depend- 
ing somewhat  on  the  particular  kind 
of  service  he  was  called  upon  to  per- 
form. Claimant  testified  and  stated 
in  her  claim  that  his  wage  rate  was 
70  cents  an  hour.  The  pay  roll  upon 
which  Peck's  time  and  compensation 
were  carried  was  used  as  a  basis  up- 
on which  the  appellant  insurance  car- 
rier figured  the  amount  of  the  yearly 
premium  to  be  paid  by  the  employers 
for  compensation  insurance.  The  em- 
ployers further  testified  that  Lewis 
Peck  never  worked  for  the  firm  by  the 
job  as  an  independent  contractor.  On 
the  13th  day  of  March,  1919,  Tassell  & 
Fairbanks  employed  Peck  to  go  out  of 
town  some  5  or  6  miles  and  repair  an 
engine  of  one  of  its  water  systems. 
He  had  done  the  same  work  for  this 
firm  on  previous  occasions.  He  used 
his  own  automobile  on  this  occasion. 
After  finishing  his  work  he  was  re- 
turning home,  when  the  auto  turned 
over  and  Mr.  Peck  was  killed.  It  ap- 
pears further  from  the  record  that  the 
employers  furnished  tools  and  ma- 
chinery on  different  occasions  to  be 
used  by  Peck  in  the  work  he  was  do- 
ing for  the  firm." 

1  (a)  Work  witk  rupeot  to  bvlldlnsa. 
In  Greene  County  v.  Shertzer  (1920) 
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d.  Contracts  of  other  de«ertpttoHB. 

i  SO.  status     of    .persona     performing 
worh  under  a  general  employment. 

The  decisions  with  respect  to  the 
quality  of  contracts  involving  a  gen- 
eral employment  are  inconsistent. 

In  a  Massachusetts  case  we  find  the 
law  thus  laid  down :  "The  distinction 
on  which  all  the  cases  turn  is  this: 
If  the  person  employed  to  do  the  work 
carries  on  an  independent  employ- 
ment, and  acts  in  pursuance  of  a  con- 
tract with  his  employer  by  which  he 
has  agreed  to  do  the  work  on  certain 
specified  terms,  in  a  particular  man- 


ner, and  for  a  stipulated  price,  then 
the  employer  is  not  liable.  The  rela- 
tion of  master  and  servant  does  not 
subsist  between  the  parties,  but  only 
that  of  contractor  and  contractee. 
The  power  of  directing  and  control- 
ling the  work  is  parted  with  by  the 
employer,  and  given  to  the  contractor. 
But,  on  the  other  hand,  if  work  is  done 
under  a  general  employment,  and  is  to 
be  performed  for  a  reasonable  com- 
pensation or  for  a  stipulated  price, 
the  employer  remains  liable,  because 
he  retains  the  right  and  power  of  di- 
recting and  controlling  the  time  and 
manner  of  executing  the  work,  or  of 


—  Ind.  App.  — .  127  N.  E.  843,  where 
a  court  sustained  a  finding  that 
Shertzer  was  an  "employee"  within 
the  meaning  of  the  Indiana  Work- 
men's Compensation  Act,  there  was 
evidence  going  to  show  that  he  had 
been  hired  to  do  the  painting  and  pa- 
per hanging  in  a  building,  the  material 
to  be  selected  and  furnished  by  his 
employer;  that  the  employer  was  to 
supply  the  ladders  and  scaffolding  re- 
quired for  the  work,  and  that  Shertz- 
er's  compensation  was  to  be  50  cents 
an  hour  for  the  painting,  and  30  cents 
a  roll  for  the  papering.  It  was  held 
that  under  such  contract  Shertzer 
could  have  ceased  work  at  any  time 
he  chose,  and  appellant  could  have 
discharged  him  at  any  time.  Com- 
menting upon  certain  testimony  that, 
in  the  work  of  putting  on  the  paint 
and  paper,  Shertzer  "was  his  own 
boss,"  the  court,  taking  the  position 
that  it  must  be  considered  in  connec- 
tion with  the  other  evidence  as  to  the 
relationship  of  the  parties  to  the  con- 
tract, was  of  opinion  that,  when  so 
considered,  it  could  not  be  said  that 
Shertzer  was,  as  a  matter  of  law,  an 
independent  contractor. 

In  Cummings  v.  Underwood  Silk 
Fabric  Co.  (1918)  184  App.  Div.  456. 
171  N.  Y,  Supp.  1046.  the  majority  of 
the  court  assumed,  for  the  purposes 
of  its  judgment,  that  the  claimant  was 
an  "employee"  within  the  meaning  of 
the  New  ifork  Workmen's  Compensa- 
tion Act.  But  it  is  difficult  to  agree 
with  this  conclusion,  having  regard  to 
the  following  facts,  as  stated  in  his 
dissenting  opinion  by  Lyon,  J.,  with 
whom  another  judge  concurred :  The 
claimant's  decedent,  who  conducted  a 
small  machine  shop  in  his  barn  and 
went  about  the  neighborhood  adjust- 


ing machinery,  was  engaged  to  erect 
a  smokestack  at  the  defendant's  fac- 
tory. He  was  told  to  get  what  help 
he  needed,  furnish  the  appliances, 
take  down  a  portion  of  the  old  stack, 
put  up  the  hew  one,  and,  when  his 
work  was  done,  present  his  bill,  and  it 
would  be  paid.  Cummings  was  to  fur- 
nish what  help  he  might  need,  in  ad- 
dition to  two  m.en  who  were  assigned 
to  the  work  by  the  company.  Cum- 
mings obtained  the  ropes  and  other 
necessary  tackle  for  the  work  about 
the  town.  He  had  entire  charge  of 
the  work.  He  alone  directed  the  doing 
of  the  work.  He  controlled  the  mode 
and  manner  of  doing  it.  The  men  took 
orders  from  him.  He  told  the  men  to 
present  their  time  to  the  company. 
After  his  death,  his  heirs  presented 
his  time  to  the  company  for  ten  hours, 
at  50  cents  per  hour,  and  were  paid. 

(b)  Ezcavatloa  work. 

In  Rosedale  Cemetery  Asso.  v.  In- 
dustrial Acci.  Commission  (1918)  37 
Cal.  App.  706,  174  Pac.  351,  where  one 
Armstrong  was  engaged  to  do  blast- 
ing work,  his  testimony  with  regard 
to  the  terms  of  his  emplojmient  was 
as  follows:  "And  then,  as  to  my  part 
of  the  work,  it  was  talked  of  my  taking 
a  contract,  and  I  said  I  couldn't  take  a 
contract,  because  I  didn't  know  what 
I  was  up  against,  but  that  I  would  go 
out  there  and  work  for  $5  a  day  to 
take  it  out,  and  that  they  were  to  fur- 
nish me  help  to  dig  out  what  digging 
was  to  be  done,  and  give  all  the  heln 
necessary  so  as  to  be  able  to  take  it 
out  within  a  week's  time."  The  un- 
disputed evidence  was  that  the  peti- 
tioner actually  exercised  no  direction 
or  control  over  the  work  during  its 
progress.    Held,  that  Armstrong  was 
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refraining  from  doing  it,  if  he  deems 
it  necessary  or  expedient."  *  In  the 
case  cited,  it  will  be  observed,  the  in- 
dependence of  the  contract  was  de- 
nied, in  spite  of  the  fact  that  the  per- 
son employed  was  engaged  in  a  dis- 
tinct occupation  requiring  special 
skill.  Having  regard,  therefore,  to 
the  authorities  which  are  reviewed 
under  the  first  of  the  categories  dis- 


cussed in  §§  17  and  21,  supra,  the 
position  taken  was,. in  effect,  that  the 
element  of  industrial  status  is  negli- 
gible, wherever  the  contract  involves  a 
general  employment.  Other  decisions 
which  seem  to  proceed  upon  a  similar 
theory  as  to  the  indecisive  quality  of 
this  element  are  reviewed  in  the  foot- 
note.* 
But  that  theory  is  in  conflict  with 


an  "employee"  within  the  meaning  of 
the  Workmen's  Compensation  Act  of 
California. 

•Brackett  v.  Lubke  (1862)  4  Allen 
(Mass.)  138,  81  Am.  Dec.  694.  There 
the  plaintiff,  while  walking  along  a 
street,  was  injured  by  the  fall  of  an 
awning,  while  it  was  being  repaired 
by  a  carpenter  employed  by  the  de- 
fendants, the  lessees  of  the  premises. 
The  evidence  showed  that,  when  the 
carpenter  was  engaged,  the  defend- 
ants had  simply  told  him  what  they 
wished  to  be  done,  that  they  had  not 
given  him  any  further  directions,  and 
that  they  were  not  present  when  the 
work  was  being  done.  Held,  that  the 
defendants  were  liable  for  the  negli- 
gence of  the  carpenter.  The  court 
said:  "This  seems  to  us  to  be  a  very 
clear  case.  The  defendants  are  liable, 
because  it  appears  that  the  negligent 
act  which  caused  the  injury  was  done 
by  a  person  who  sustained  towards 
them  the  relation  of  servant.  There 
was  no  contract  to  do  a  certain  speci- 
fied job  or  piece  of  work  in  a  partic- 
ular way  for  a  stipulated  sum.  It  is 
the  ordinary  case  where  a  person  was 
employed  to  perform  a  service  for  a 
reasonable  compensation.  The  de- 
fendants retained  the  power  of  con- 
trolling the  work.  They  might  have 
directed  both  the  time  and  manner  of 
doing  it.  If  it  was  unsafe  to  make 
the  repairs  or  alterations  at  an  hour 
when  the  street  was  frequented  by 
passers,  it  was  competent  for  the  de- 
fendants to  require  the  person  em- 
ployed to  desist  from  work  until  this 
danger  ceased  or  was  diminished.  If 
the  means  adopted  to  gain  access  to 
the  awning  were  unsuitable,  the  de- 
fendants might  have  directed  that 
another  mode  should  be  used.  In 
short,  if  the  work  was  in  any  respect 
conducted  in  a  careless  or  negligent 
manner,  the  defendants  had  full 
power  to  change  the  manner  Ttf  doing 
it,  or  to  stop  it,  and  to  discharge  the 
person  employed  from  their  service. 


The  mere  fact  that  the  work  was  done 
by  one  who  carried  on  a  separate  and 
independent  employment  does  not  ab- 
solve the  defendants  from  liability. 
If  such  were  the  rule,  a  party  would 
be  exempt  from  responsibility  even 
for  the  negligent  acts  of  his  domestic 
servants,  such  as  his  cook,  coachman, 
or  gardener." 

(Compare  also  Dane  v.  Cochrane 
Chemical  Co.  (1895)  164  Mass.  453,  41 
N.  E.  678,  reviewed  in  §  43,  note  1, 
infra. 

*In  Sherman  House  Hotel  Co.  v. 
Gallagher  (1906)  ,129  IlL  App.  557, 
where  the  plaintiff,  while  passing  the 
defendant's  hotel,  was  injured  by  a 
piece  of  iron  which  dropped  from  a 
balcony  then  under  repair,  the  evi- 
dence, held  insufficient  to  show  that 
the  iron  company  which  had  under- 
taken the  repairs  was  an  independent 
contractor,  showed  that  there  was  no 
agreement  as  to  the  price  to  be  paid 
for  the  work;  that  the  representative 
of  the  iron  company  said  he  "could 
not  make  a  flat  price,  but  would  go 
ahead  and  do  the  work,  and  make  a 
fair  profit  on  the  job;"  and  that  the 
arrangement  was,  "when  the  company 
completed  the  job,  they  were  to  be 
paid  for  it,  and  they  were  to  make  a 
reasonable  price."  The  court  saidj 
"There  was  evidently  no  contract  to 
do  any  specified  piece  of  work  in  any 
agreed  way,  or  for  any  stipulated 
price.  The  'job'  seems  to  have  desig- 
nated whatever  work  appellant  might 
direct  the  iron  company  to  do.  There 
is  nothing  which  tends  to  show  that 
appellant  did  not  retain  and  exercise 
the  control  of  the  work  in  its  details 
from  beginning  to  end.  It  complained 
at  one  time  of  the  slow  progress  made, 
and  the  iron  company  responded  by. 
hastening  its  employees."  But  the 
fact  mentioned  in  the  last  sentence 
had,  it  is  submitted,  no  tendency  to 
show  that  the  person  employed  was 
under  control  with  respect  to  the  de- 
tails of  the  work. 

In   Perry  v.   Ford    (1885)    17  Me^ 
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App.  212,  where  the  plaintiff  fell  into 
a  privy  vault  which,  while  under  re- 
pair, had  been  left  without  guards  or 
lights,  the  only  direct  evidence  as  to 
the  contract  made  by  defendant  for 
the  repairing  of  certain  water-closets 
was  the  testimony  of  the  defendant 
himself,  who  said:  "I  gave  the  con- 
tract to  repair  this  closet  to  Mr. 
Cotter,  and  when  he  got  ready  to  re- 
pair it,  I  went  with  him  into  the  saloon 
and  told  Mr.  Alms  I  was  now  ready  to 
repair  his  closet."  It  was  shown 
that  the  employees  of  Cotter,  a  plumb- 
er, did  the  actual  work  of  repairing, 
and  that  the  defendant  was  frequent- 
ly present  while  the  work  was  being 
done.  It  was  argued  by  counsel  for 
defendant  that  the  mere  bare  state- 
ment that  defendant  gave  the  contract 
for  the  work  to  Cotter  raised  a 
presumption  that  the  relation  between 
them  was  that  of  contractee  and 
contractor,  and  not  that  of  master 
and  servant.  This  contention  did  not 
prevail.  The  court  said :  "Every  con- 
tract made  by  the  owner  of  a  building 
for  repairs  therein  does  not  create 
the  relation  of  contractee  and  con- 
tractor between  the  owner  and  the 
person  contracted  with.  .  .  .  If  in 
this  case  the  defendant  could  have  di- 
rected the  time  and  manner  of  doing 
the  work;  if  it  had  been  unsafe  to  do 
the  work  at  a  certain  time  or  in  a 
certain  manner,  and  the  defendant 
could  have  required  Cotter  to  desist, 
or  could  have  altered  the  manner  of 
doing  the  work.  .  .  .  The  mere 
fact  that  Cotter  followed  a  certain 
trade  or  profession,  or  carried  on  a 
separate  and  distinct  employment, 
does  not  change  the  rule.  ...  It 
cannot,  then,  be  presumed  that  Cotter 
was  a  contractor,  and  -not  a  servant, 
from  the  mere  general  statement  by 
defendant  that  he  had  given  the 
contract  to  Cotter.  But  if  the  defend- 
ant wants  to  relieve  himself  of  liabil- 
ity as  master  in  this  case,  by  reason 
of  the  relation  of  contractor,  the  de- 
fendant must  prove  the  existence  of 
that  relation.  If  the  defendant 
wishes  to  escape  liability  because,  by 
the  terms  of  the  contract,  his  liability 
has  been  imposed  upon  Cotter,  he  must 
prove  the  terms  of  the  contract.  From 
the  evidence  in  this  case  the  terms  of 
the  contract  do  not  appear,  and  we 
cannot  say  that  Cotter  was  not  defend- 
ant's servant.  The  presumption  is 
that  Cotter  was  such  servant.     The 


evidence  does  not  tend  to  rebut  that 
presumption." 

In  Tiffin  v.  McC^rmack  (1878)  34 
Ohio  St.  638,  32  Am.  Rep.  408,  2  Mor. 
Min.  Rep.  194,  where  the  owner  of  a 
stone  quarry  hired  a  man  to  quarr>', 
break,  and  pile  up  stone  therein,  at 
$1  per  perch,  the  person  employed 
undertaking  to  furnish  the  gunpowder 
and  tools,  it  was  held  that  the  employ- 
er was  liable  to  an  adjoining  pro- 
prietor for  injury  to  a  building  by  one 
of  the  blasts,  although  ordinary  care 
was  exercised  in  the  manner  in  which 
the  quarry  was  worked.  The  court 
said:  "We  are  of  opinion  that  the 
true  relation  between  the  city,  as 
proprietor  of  the  stone  quarry,  and 
Ardner,  was  that  of  master  and  serv- 
ant, instead  of  employer  and  inde- 
pendent contractor  within  the  prin- 
ciple of  the  rule  above  stated.  There 
was  no  'job'  or  defined  quantity  of 
work  contracted  for.  The  services  of 
Ardner  were  subject  to  be  determined 
at  the  pleasure  of  either  party.  The 
compensation  was  to  be  measured  by 
the  quantity  of  labor  performed.  It 
appears  to  us  to  have  been  an  ordi- 
nary contract  for  work  and  labor, 
which  creates,  between  the  employer 
and  employed,  the  relation  of  master 
and  servant,  within  the  meaning  of 
the  law  in  regard  to  that  subject.  It 
is  true  that  ttie  service,  namely,  the 
quarrying  of  stone  in  the  employer's 
quarry,  was  to  be  done  by  the  use  of 
powder  and  tools  furnished  by  the 
employee;  but  this  condition  in  the 
contract  did  not  affect  the  legal  re- 
lation between  the  parties.  It  was 
significant  only  as  a  matter  affecting 
the  rate  of  compensation.  And  it  is 
also  true  that  the  city  'had  no  other 
or  further  control  ovtr  Ardner  in 
said  work.'  Whether  this  language 
means  that  the  city  exercised  no 
other  or  further  control,  or  that 
the  city  contracted  with  Ardner 
that  it  would  not  exercise  any  other  or 
further  control  over  the  work,  makes 
no  difference.  If  it  were  a  mere  fail- 
ure to  exercise  control,  it  was  the 
fault  of  the  city.  If  it  was  part  of 
the  contract  with  the  servant  that  no 
other  or  further  control  should  be 
exercised  by  the  city,  it  is  enough  to 
say  that  a  master  cannot  exonerate 
himself  from  responsibility  to  third 
persons,  which  the  law  imposes  upon 
him,  for-  injury  resulting  from  the 
misconduct  of  his  servant,  by  con- 
tracting with  the  servant  that  he  will 
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from   the   lansruage   used   in   a   case 


not  exercise  any  control  over  him,  and 
will  not,  therefore,  be  responsible  for 
any  injury  that  he  may  wrongfully 
inflict." 

In  Dickson  v.  Hollister  (1889)  123 
Pa.  421,  10  Am.  St.  Rep.  533,  16  Atl. 
484,  it  was  held  that  if  a  house  owner 
employs  a  blacksmith  to  adjust  and 
secure  the  cover  over  a  coalhole,  the 
blacksmith,  being  subject  to  the  di- 
rection and  control  of  his  employer 
and  liable  to  be  dismissed  at  any  time, 
is  not  an  independent  contractor  for 
whose  negligence  the  owner  would  not 
be  liable.  So  far  as  Pennsylvania  is 
concerned,  this  case  presumably  over- 
rules the  earlier  decision  of  an 
inferior  court  in  Meany  v.  Abbott 
(1867)  6  Phila.  (Pa.)  256.  There  the 
nonliability  of  the  defendant  for  dam- 
ages resulting  to  the  property  of  his 
tenants  from  defects  in  a  water  tank, 
which  were  attributable  to  the  negli- 
gence of  a  plumber  whom  he  had 
engaged  to  construct  a  water-closet, 
was  affirmed  on  the  ground  that  the 
work  had  been  done  according  to  a 
plan  supplied  by  the  plumber,  and 
that  the  defendant  was  not  shown  to 
havfe  given  directions,  or  to  have  in- 
terfered in.  the  work.  The  question 
whether  liability  might  have  been 
predicated  on  the  ground  of  an  abso- 
lute duty  owed  by  the  defendant  to 
his  tenants  was  not  raised. 

•In  Welfare  v.  London,  B.  &  S.  C. 
R.  Co.  (1869)  L.  R.  4  Q.  B.  (Eng.)  696, 
Cockburn,  (ih.  J.,  in  discussing  the 
liability  of  the  defendant  company  for 
injuries  alleged  to  have  been  caused 
by  a  workman  employed  to  repair  the 
roof  of  one  of  its  stations,  said:  "If 
it  were  necessary  to  determine  that 
question,  we  should  have  to  consider 
whether  the  case  was  improperly 
withdrawn  from  the  jury  on  the 
ground  that  the  plaintiff  offered  no 
evidence  to  show  that  this  person  was 
the  servant  of  the  company.  I  agree 
that,  where  a  thing  is  being  done  upon 
the  premises  of  an  individual  or  a 
company  in  the  ordinary  course  of 
business,  it  would  fairly  be  presumed 
that  the  thing  was  being  done  by  a 
person  in  the  employment  of  the 
principal  for  whose  benefit  the  thing 
was  being  done;  but  in  the  case  of 
work  of  this  description  it  seems  to 
me  that  that  principleT  would  not  ap- 
ply, because  it  is  a  matter  of  univer- 


sal knowledge  and  experience  that  in 
a  great  city  like  this  persons  do  not 
employ  their  ovni  servants  to  do  re- 
pairs to  the  roofs  of  their  houses  or 
buildings;  they  employ  a  builder, 
whose  particular  business  is  to  do  it. 
That  being  a  matter  of  universal 
practice  and  of  universal  and  common 
knowledge,  I  think  this  is  a  circum- 
stance which  the  judge  ought  to  take 
into  account  in  determining  whether 
there  is  evidence  to  go  to  the  jury, 
or  not;  but  I  do  not  think  it  is  neces- 
sary to  decide  this  case  on  this  partic- 
ular point."  In  the  same  case 
Blackburn,  J.,  observed:  "I  quite 
agree  with  what  my  lord  has  said, 
with  reference  to  the  normal  state  of 
things,  that  people  who  are  employed 
to  repair  roofs  are  independent 
tradesmen,  and  not'  mere  servants; 
and  the  onus, of  proving  that  this  man 
was  the  servant  of  the  company  was 
on  the  plaintiff,  and  he  is  not  pre- 
sumed to  be  so;  it  must  be  proved, 
because  it  is  an  exceptional  case." 

In  Hexamer  v.  Webb  (1886)  101 
N.  Y.  377,  54  Am.  Rep.  703,  4  N.  E. 
755,  where  the  plaintiff  was  struck  by 
some  planks  negligently  allowed  to 
fall  from  a  scaffold  then  being  used 
by  the  servants  of  one  Burford,  a  man 
engaged  in  "the  roofing  and  cornice 
business,"  who  had  been  employed 
by  the  defendant  to  make  some 
changes  in  the  eaves  of  his  house. 
The  only  contract  was  that  indicated 
by  the  testimony  of  Burford :  "It  was 
a  very  difi^cult  place  to  get  at,  but  I 
would  do  the  best  I  could  for  him — do 
something."  Burford  sent  in  a  bill 
after  the  work  was  finished,  charging 
by  the  day  for  his  workmen,  and  for 
the  materials  used.  Held,  that  the 
plaintiff  could  not  maintain  an  action 
against  the  defendant,  as  the  con- 
tract did  not  create  the  relation  of 
master  and  servant.  The  court  said: 
"As  a  general  rule,  where  a  person  is 
employed  to  perform  a  certain  kind 
of  work  in  the  nature  of  repairs  or 
improvements  to  a  building,  by  the 
owner  thereof,  which  requires  the 
exercise  of  skill  and  judgment  as  a 
mechanic,  the  execution  of  which  is 
left  entirely  to  his  discretion,  with  no 
restriction  as  to  its  exercise,  and  no 
limitation  as  to  the  authority  con- 
ferred in  respect  to  the  same,  and  no 
provision  is  specially  made  as  to  the 
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time  in  which  the  work  is  to  be  done, 
or  as  to  the  payment  for  the  services 
rendered,  and  the  compensation  is 
dependent  upon  the  value  thereof, 
Buch  person  does  not  occupy  the  re- 
lation of  a  servant  under  the  control 
of  the  master,  .  .  .  and  the  owner 
is  not  liable  for  his  acts,  or  the  acts 
of  his  workmen,  who  are  negligent 
and  the  cause  of  injury  to  another. 
.  .  .  Burford  was  a  mechanic 
engaged  in  a  particular  kind  of  busi- 
ness which  qualified  him  for  the  per- 
formance of  the  work  which  he  was 
employed  to  do.  By  the  arrangement 
with  the  defendant  he  was  an  inde- 
pendent contractor,  engaged  to  per- 
form the  work  in  question.  He  was 
employed  to  accomplish  a  particular 
object  by  obviating  the  difficulty 
which  he  sought  to  remove.  The 
mode  and  manner  in  which  it  was  to 
be  done,  and  the  means  to  be  employed 
in  its  accomplishment,  were  left 
entirely  to  his  skill  &pd  judgment. 
Everything  connected  with  the  work 
was  wholly  under  his  direction  and 
control.  No  right  was  reserved  to  the 
defendant  to  interfere  with  Burford 
or  the  conduct  of  the  work.  It  was 
the  result  which  was  to  be  attained 
that  was  provided  for  by  the  contract, 
without  any  particular  method  or 
means.  .  .  .  The  fact  that  no  price 
was  fixed  and  no  specifications  made 
as  to  the  work  to  be  done  did  not  ren- 
der the  contract  one  of  mere  hire  and 
service,  or  create  the  relation  of 
master  and  servant  between  the 
parties.  Burford  was  not  the  agent 
of  the  defendant  in  any  sense,  in  pur- 
chasing the  material,  or  in  hiring  the 
men  to  do  the  work.  That  the  work 
was  charged  for  by  the  day  could 
make  no  difference,  and  did  not  alter 
the  position  which  Burford  occupied, 
ifi  reference  to  the  defendant,  as  an 
independent  contractor.  It  did  not 
give  the  defendant,  control  over  the 
job,  or  authority  to  hire  or  discharge 
the  men,  or  render  him  in  any  way 
liable  to  them  instead  of  Burford." 
This  decision  was  followed  in  Larow 
V.  Clute  (1891 ;  Sup.  Ct.  Gen.  T.)  37 
N.  Y.  S.  R.  859,  14  N.  Y.  Supp.  616. 

In  McHarge  v.  Newcomer  (1906) 
117  Tenn.  595,  9  L.R.A.(N.S.)  298,  100 
S.  W.  700,  the  evidence  which  was 
held  to  show  that  the  relation  of  pro- 
prietor and  independent  contractor 
existed  between  the  defendants  and 
one  Thomas  was  thus  stated:  "It 
fully    appears    that    the    defendants 


contracted  with  Thomas,  who  was  in 
the  business  of  making  and  repairing 
awnings,  to  overhaul  their  awning 
and  piut  it  in  good  condition,  agreeing 
to  pay  him  therefor  what  the  job  was 
reasonably  worth,  which  included  the 
value  of  the  materials  furnished,  the 
work  to  be  done  upon  it,  and  the  skill 
required  in  determining  and  making 
the  necessary  repairs.  The  defend- 
ants did  not  undertake  to  direct  how 
the  work  was  to  be  done,  but  con- 
tracted only  for  the  result  to  be  ac- 
complished. Thomas  was  left  to  his 
own  judgment  and  discretion  as  to  the 
means  to  be  used,  and  the  manner 
and  time  in  which  the  work  was  to  be 
done,  and  was  to  receive  his  pay  there- 
for when  it  was  completed  and  ac- 
cepted by  the  defendants." 

In  Boston,  C.  C.  &  N.  Y.  Canal  Co. 
V.  T.  A.  Scott  Co.  (1918)  251  Fed,  356, 
it  appeared  that.  While  a  salvage 
company  was  still  working  on  a 
steamer  which  had  run  aground  in  the 
Cape  Cod  canal,  she  suddenly  and  un- 
expectedly floated,  and  was  thereupon 
taken  under  the  control  of  a  pilot. 
After  going  some  distance,  she  again 
grounded,  and  became  a  wreck.  Held, 
that  an  action  for  the  resulting 
damage  could  not  be  maintained  by 
the  canal  company  against  the  owners 
of  the  steamer,  on  the  theory  that  they 
had  negligently  suffered  the  steamer 
to  become  afloat  in  an  unsafe  condi- 
tion, for  navigation  in  the  canal. 
The  ratio  decidendi  was  that  "the 
salvage  work  was  in  charge  of  an  in- 
dependent contractor,  and  the  trans- 
portation company  exercised  no 
control  over  it." 

In  Tarry  v.  Ashton  (1875>  L.  R.  10 
Q.  B.  Div.  (Eng.)  314,  45  L.  J.  Q.  B. 
N.  S.  260,  24  Week.  Rep.  581,  34  L. 
T.  N.  S.  97,  19  Eng.  Rul.  Cas.  4,  a 
gas  fitter  employed  to  repair  a  lamp 
was  assumed  to  be  an  independent 
contractor. 

See  also  the  following  cases,  the 
effect  of  which  is  stated  in  §  10,  note 
2,  supra:  Segler  v.  Callister  (1914) 
167  Cal.  377,  51  L.R.A.(N.S.)  772,  139 
Pac.  819;  Woods  v.  Bowman  (1915) 
200  III.  App.  612;  Goodrich  v.  Mus- 
grave  Fence  &  Auto  Co.  (1912)  154 
Iowa,  637,  135  N.  W.  58;  Whalen  v. 
Sheehan  (1921)  237  Mass.  112.  18 
A.L.R.  972,  129  N.  E.  379;  Perry  v. 
Fox  (1915;  Sup.  Ct.  App.  T.)  98  Misc. 
89.  156  N.  Y.  Supp.  369. 

In  Bennett  v.  Truebody  (1885)  66 
Cal.  509,  66  Am.  Rep.  117,  6  Pac.  329, 
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of  later  date  than  that  in  which  it 
was  originally  propounded.* 

#  ao:  Statua  of  persons  emptofied  on  the 
terms  of  being  paid  the  actual  coat  of 
the  trorfc,  and  a  specified  amount  in 
addition  thereto. 

Having  regard  to  the  circumstances 
with  relation  to  which  one  of  the  cases 
under  this  head  was  decided,  it  would 
seem  to  constitute  an  authority  for  a 
doctrine  resembling  that  which  is  re- 


ferred to  in  §§  17  and  21,  supra,  viz., 
that  the  independence  of  a  contract 
may  be  properly  inferred  from  testi- 
mony which  establishes  merely  the 
two  facts  that  the  person  employed 
was  engaged  in  a  distinct  and  gener- 
ally recognized  occupation  or  busi- 
ness, and  that  he  was  to  receive  as  his 
remuneration  the  actual  cost  of  the 
work,  together  with  a  specified  per- 
centage of  that  amount.^    But  in  most 


where  a  plumber  was  employed  by  a 
landlord  to  repair  a  pipe  in  a  building 
occupied  by  the  plaintiff  as  a  tenant, 
the  court  merely  expressed  the  opin- 
ion that  the  fact  that  there  was  ifo 
express  stipulation  as  to  the  amount 
to  be  paid  was  immaterial  under  the 
circumstances  shown. 

*In  Dutton  v.  Amesbury  Nat.  Bank 
(1902)  181  Mass.  154,  63  N.  E.  405, 
plaintiff  and  defendant  occupied 
buildings  which  were  separated  by  a 
passageway  about  6  feet  wide,  the 
dividing  line  of  the  properties  being 
in  the  center  of  the  way.  Water  ran 
through  the  wall  of  defendant's 
building  into  the  cellar,  and  it  em- 
ployed a  man  to  repair  the  wall.  The 
one  so  employed  sent  his  workmen, 
who  dug  up  the  ground  in  the  pas- 
sageway, and  left  it  so  piled  that 
when  a  storm  occurred  water  was 
turned  into  plaintiff's  cellar.  In 
answer  to  the  contention  of  the  de- 
fendant that  Sawyer,  the  person  em- 
ployed, was  a  contractor,  the  auditor 
reported  as  follows:  "I  do  not  find 
that  said  Sawyer  made  any  contract 
with  the  defendant  to  stop  the  water 
from  running  into  its  cellar,  but  I 
find  that  said  Sawyer  did  the  work 
under  a  general  employment,  and  was 
to  receive  a  reasonable  compensation 
therefor."  The  following  sentence 
also  formed  part  of  the  report:  "It 
did  not  appear  that  the  defendant 
gave  any  directions  about  the  work 
done  by  Grenier,  but  left  the  method 
of  doing  the  work  and  stopping  the 
leak  to  his  judgment."  Commenting 
upon  this  report,  the  court  said: 
"The  language  of  thje  auditor,  when 
he  says,  'I  do  not  find  that  said 
Sawyer  made  any  contract  with  the 
defendant  to  stop  the  water  from 
running  into  its  cellar,'  would  seem 
to  mean  'contract  in  writing.'  But 
this  is  not  important.  There  was 
clearly  a  verbal  contract,  either  to 
stop    the   water   from    running    into 


the  cellar,  or  to  try  to  stop  it, 
— and  it  is  immaterial  which, — for 
which  Sawyer  was  to  have  a  rea- 
sonable compensation.  In  carrying 
out  this  contract,  the  plaintiff  was  in- 
jured by  the  negligence  of  the  serv- 
ants of  Sawyer,  who  were  hired  by. 
his  representative,  Grenier.  The  de- 
fendant neither  hired  these  servants 
nor  was  under  any  obligation  to  pay 
them.  It  exercised  no  control  over 
them,  nor,  so  far  as  it  appears,  had 
any  right  to  exercise  such  control. 
The  method  and  manner  of  doing  the 
work  were  left  entirely  to  the  skill 
and  judgment  of  Sawyer,  who,  on  the 
facts  found,  does  not  appear  not  to 
"have  been  an  independent  contractor." 

In  Corliss  v.  Keown  (1910)  207 
Mass.  149,  93  N.  E.  143,  where  a  defect 
in  a  vehicle  caused  a  horse  to  run 
away,  the  nonliability  of  the  owner 
was  based  upon  the  ground  that  the 
evidence  warranted  a  finding  that  the 
wagon  maker,  to  whose  fault  the  defect 
was  due,  "was  not  acting  as  the  serv- 
ant of  either  of  the  defendants  in 
repairing  the  carriage,  but  was  work- 
ing under  an  independent  contract, 
which  gave  him  entire  control  of  the 
business  of  making  such  repairs  as 
he  thought  necessary,  for  which  he 
was  to  be  paid  a  reasonable  price." 

1  In  Norman  v.  Middlesex  &  S.  Trac- 
tion Co.  (1905)  71  N.  J.  L.  652,  60 
Atl.  936,  18  Am.  Neg.  Rep.  549,  evi- 
dence that  a  firm  was  employed  in  re- 
pairing a  railway  roadbed  under  an 
oral  agreement  by  which  the  firm 
agreed  to  do  the  work  on  a  percent- 
age basis,  the  company  to  pay  the 
cost  and  to  pay  10  per  cent  over  the 
cost  of  material  and  labor,  was  held 
to  be  sufficient  to  warrant  a  finding 
that,  in  the  doing  of  the  work,  such 
firm  was  an  independent  contractor. 
The  direction  of  verdict  on  the 
ground  of  common  employment  as  be- 
tween the  tort-feasor,  one  of  the  de- 
fendant's servants,  and  the  plaintiff, 
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of  the  instances  in  which  the  quality 
of  independence  has  been  predicated, 


the  evidence  included  other  elements 
of  corroborative  significance.' 


one  of  the  contractor's  servants,  was 
held  error. 

*  (•)  Work      performed      for      railroad 
ooatpaBles. 

In  Campbell  v.  Jones  (1910) 
60  Wash.  265,  —  A.L.R.  — ,  110 
Pac.  1083,  the  plaintiff,  a  laborer 
employed  by  a  firm  which  had  under- 
taken to  construct  a  railroad  pier 
under  a  so-called  "force  account," 
which  provided  that  the  firm  was  to 
furnish  the  necessary  labor  and 
materials  and  receive  the  actual  cost 
thereof,  plus  a  certain  percentage  to 
be  added  as  profit,  was  injured  by  a 
stone  which  his  foreman  started 
rolling  down  the  side  of  a  mountain. 
His  right  to  hold  the  railroad  company 
liable  for  the  injury  was  denied,  on 
the  ground  that  it  employed  the  firm 
to  do  the  work,  "leaving  them  to  per- 
form it  according  to  their  own 
methods,  and  with  their  own  tools, 
materials,  and  employees,  subject  to 
the  one  condition  that  certain  defined 
results  be  attained,"  and  that  it  did 
not  attempt  in  any  manner  to  control 
the  plaintiff's  work.  ' 

In  Schade  Brewing  Co.  v.  Chicago, 
M.  &  P.  S.  R.  Co.  (1914)  79  Wash,  651, 
140  Pac.  897,  where  the  defendant 
was  held  liable  for  injuries  caused  to 
a  building  by  the  shock  of  blasts,  set 
off  during  the  excavation  of  a  subway 
by  a  construction  company  working 
under  a  "force  account,"  the  contract 
contained  clauses  of  the  following  pur- 
port :  That  all  of  the  work  shall  be  pros- 
ecuted under  the  direction  of  the  chief 
engineer  of  the  railway  company ;  that 
all  contracts,  specifications,  agree- 
ments, and  instructions  for  the  doing 
of  all  or  any  part  of  the  said  work, 
and  all  specifications  and  prices  of 
supplies  and  material  furnished  by  it 
for  the  work,  the  rates  of  labor, 
arrangements  for  medical  attendance 
and  casualty  insurance,  if  any,  and 
for  all  matters  pertaining  to  the  work, 
shall  be  subject  to  the  "approval"  of 
said  chief  togineer;  that  the  con- 
struction company  "will  oversee, 
superintend,  and  execute  for  the  rail- 
way company,  in  accordance  with  the 
plans  and  instructions  of  its  chief 
engineer,  the  construction  of  a  sub- 
way;" that  the  construction  company 
"will  employ  and  pay,  subject  to  the 
approval  of  the  chief  engineer  of  the 
railway  company,  the  necessary  labor, 


clerical  help,  and  superintendence  for 
said  work;  ...  It  will  make  any 
contracts  for  subletting  any  portion 
of  the  work  in  its  own  name  and  at 
the  lowest  prices  consistent  with  the 
speedy  prosecution  of  said  w(5rl^  hav- 
ing due  regard  to  economy,  so  as  to 
secure  the  completion  at  the  earliest 
possible  date ;"  that  "the  rate  of  prog- 
ress of  the  work  .  .  .  shall  at  all 
times  be  under  the  control  of  the  rail- 
way company,  and,  at  its  direction, 
may  be  accelerated,  suspended,  or 
stopped,"  without  its  becoming  liable 
for  damages. 

(b)  Work  with  respeet  to  bnildias*. 

In  United  States  v. '  Standard  Oil 
Co.  (1919)  258  Fed.  697  (judgment 
affirmed  in  (1920)  12  A.L.R.  1404, 
264  Fed,  66,  266  Fed.  690,  without 
passing  on  this  point),  a  company  en- 
gaged in  building  a  concrete  pier  "on 
a  cost-plus  basis"  selected  the  work- 
men, but  the  employer  had  the  right 
to  discharge  any  of  them,  and,  upon 
short  notice,  to  terminate  the  contract. 
Held,  that  the  company  was  an  inde- 
pendent contractor.  • 

In  Hale  v.  Johnson  (1875)  80  111. 
186,  the  evidence  showed  that  a  firm 
doing  busine^  under  the  name  of  H. 
&  M,  were  contractors  engaged  in 
jobs  of  the  same  kind  as  that  which 
they  were  doing  when  the  accident 
occurred,  that  they  had  undertaken 
to  excavate  for  the  foundations  of  a 
building  for  one  R, ;  that  they  were  to 
be  paid  a  percentage  upon  the  cost  of 
the  labor;  that  they  employed  and 
paid  all  the  laborers  themselves;  that 
they  alone  exercised  supervision  of 
the  work;  and  that  plaintiff  was  em- 
ployed by  them  as  a  day  laborer  about 
the  work  at  the  time  he  received  the 
injury  complained  of.  It  did  not  ap- 
pear that,  after  the  making  of  his 
agreement  with  H.  &  M.,  R.,  had  any 
connection  whatever  with  the  excava- 
tion which  was  being  done,  further 
than  to  pay  them  the  stipulated  price 
when  the  work  was  finished.  Held, 
that  R.  was  not  liable  for  the  negli- 
gence of  H.  &  M. 

In  Whitney  &  S.  Co.  v.  O'Rourke 
(1898)  172  111.  177,  50  N.  E.  242,  aflSrro- 
ing  (1897)  68  111,  App.  487,  the 
principal  employer  was  held  not  to  be 
liable  for  injuries  caused  by  a  falling 
board  to  the  servant  of  one  who  had 
undertaken   to   furnish  the  material 
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In  the  case  cited  below,  a  verbal 
contract  for  the  erection  of  a  house, 


which  provided  that  the  person  em- 
ployed was  to  purchase  the  materials, 


and  labor  for  certain  construction 
work,  and  to  receive  as  his  compensa- 
tion the  cost  of  the  work  and  a  per- 
centage in  addition. 

In  Grace  &  H.  Co.  v.  Probst  (1904) 
208  111.  150,  70  N.  E.  12,  where  the 
plaintiff  was  injured  while  he  was  en- 
gaged in  cutting  a  beam  supplied  by 
a  subcontractor  for  the  structural 
ironwork  of  a  building,  which  the 
defendant,  the  plaintiff's  employer, 
had  undertaken  to  erect  for  a  com- 
pany, one  of  the' contentions  advanced, 
viz.,  that  the  defendant  was  merely 
the  servant  of  the  company,  was  re- 
jected on  the  ground  that  by  the 
defendant's  contract,  which  was  ver- 
bal, he  was  to  buy  and  pay  for  the 
material  and  labor,  and  furnish 
monthly  statements  to  the  company, 
which  was  to  pay  the  defendant  all 
moneys  paid  out  in  constructing  the 
building,  and  10  per  cent  thereon  for 
defendant's  profit. 

In  Bayne  v.  Everham  (1917)  197 
Mich.  181,  16S  N.  W.  1002,  the  floor 
of  a  garage  under  construction 
collapsed  and  killed  a  carpenter  in 
the  employ  of  Everham,  who  had 
undertaken  to  erect  the  building  for 
one  of  the  defendants,  Cowkey,  on 
terms  specified  in  the  following  pas- 
sages of  his  letter  proposing  to  per- 
form the  work:  "I  estimate  the  cost 
of  material  and  labor  to  complete  the 
above  work  to  be  $9,700,  exclusive  of 
my  charge  for  doing  the  work.  On 
this  estimated  cost  you  are  to  pay  me 
3  per  cent,  or  $291,  for  the  use  of  my 
machinery  and  equipment  and  for  my 
supervision  of  the  work.  You  are  to 
pay  for  all  material  and  labor  re- 
quired in  the  work,  including  one  civil 
engineer  superintendent.  You  are  to 
pay  all  hauling  charges  of  my  machin- 
ery and  equipment,  and  such  lumber 
as  I  have,  to  the  work.  I  will  pay 
for  hauling  my  machinery  and  equip- 
ment away  from  the  work.  I  will 
furnish  without  cost  to  you  such  lum- 
ber and  plank  as  I  have  on  hand 
(except  the  hauling),  and  all  the  lum- 
ber bought  and  used  and  resulting 
from  the  above-mentioned  work  shall 
belong  to  me.  I  will  pay  for  hauling 
lumber  away  from  the  work."  Held, 
that  Cowkey  could  not  be  held  liable 
for  the  death  of  the  carpenter,  as  the 
contract  formed  by  the  acceptance  of 
these  terms  was  an  independent  one. 


The  submission  to  the  jury  of  the 
question  whether  Cowkey  gave  or- 
ders, and  assumed  and  exercised  con- 
trol over  the  method  of  doing  the 
work,  was  held  error,  as  there  was  no 
evidence  warranting  such  a  conclu- 
sion. 

In  Caeleton  v.  Foundry  &  Mach. 
PHODUC?rs  Co.  (reported  herewith) 
ante,  1141,  the  evidence  showed  that, 
whenever  the  defendant  wished  to 
have  any  of  its  machinery  moved  from 
one  floor  of  its  factory  to  another,  its 
plant  manager  would  communicate 
with  one  Carleton,  who  would  come 
over  to  the  plant  and  they  would  dis- 
cuss the  matter  together,  no  plans  or 
specifications  being  prepared.  The 
contract  was  not  reduced  to  writing, 
but  rested  in  parol.  By  its  terms 
Carleton  was  to  furnish  all  tools  and 
appliances,  some  of  which  he  owned 
and  some  of  which  he  borrowed.  He 
was  to  furnish  all  materials  and  all 
labor,  either  men  in  his  regular  em- 
ploy, or  those  employed  by  him  for 
the  special  job.  These  men  were  paid 
by  him;  they  did  not  punch  the  time 
clock  of  defendant,  and  their  hours 
differed  from  those  of  its  regular  em- 
ployees. Upon  completion  of  a  par- 
ticular job,  or  during  its  performance, 

i  if  extended,  he  rendered  a  bill  which 
included  the  cost  of  all  material  and 
labor,  plus  10  per  cent.     There  were 

■no  stated  periods  for  rendering  these 
bills  during  the  progress  of  the  work. 
They  were  rendered  on  regular  state- 
ment forms,  the  heading  of  which  was, 
"F.  E.  Carleton  Construction  Com- 
pany, Teaming  and  Carpenters." 
If  Carleton  performed  any  labor  him- 
self, his  time  was  charged  in  the  ac- 
count at  regular  wages  per  hour.  He 
was  not  required,  however,  by  the 
terras  of  his  contract,  personally  to 
do  any  work,  and  frequently  had  sev- 
eral of  the  jobs  running  at  the  same 
time  for  different  companies.  The 
company  had  the  right  to  change  the 
plans;  this  is  said  to  be  of  mutual 
benefit,  permitting  the  work  to  be  done 
as  the  company  desire  it,  and  Carle- 
ton getting  the  percentage  for  the  ad- 
ditional work  the  change  entailed. 
Held,  that  Carleton,  while  engaged  in 
the  performance  of  a  contract  made 
upon  the  footing  thus  stated,  was  not 
an  "employee,"  within  the  meaning  of 
the  Workmen's  Compensation  Act  of 
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hire  the  workmen,  and  perform  the 
work  in  accordance  with  the  plans 
and  specifications  of  the  employer's 
architect,  and  that  he  was  to  be  paid 
what  the  materials  and  labor  cost,  $4 
a  day  for  his  own  services,  and  a  com- 
mission on  some  of  the  materials  and 
on  the  workmen  hired  by   him,  was 


held,  under  the  circumstances  shown 
to  create  the  relationship  of  master 
and  servant.* 

Some  cases  in  which  persons  em- 
ployed to  supervise  construction  work 
have  been  held  to  be  agents  of  their 
employers  are  reviewed  in  the  foot- 
note.* 


Illinois.  The  court  said:  "He,  in  fol- 
lowing an  independent  business,  un- 
dertook to  do  a  specific  job  of  work 
in  his  own  way,  with  his  own  men  and 
his  own  appliances,  without  submit- 
ting himself  to  control  as  to  petty  de- 
tail, as  would  an  employee;  any  sug- 
gestion that  came  from  defendant  was 
advisory  only,  without  the  absolute 
right  of  interference;  any  supervision 
had  to  do  only  with  ultimate  results. 
.  .  .  We  may  take  judicial  notice 
that  the  arrangement  of  paying  cost, 
plus  a  percentage,  as  a  contract  price 
for  a  completed  job,  is  growing  in 
favor,  and  is  becoming  a  common  plan 
adopted  by  contractors  in  place  of  a 
lump  sum  payment.  The  Federal  gov- 
ernment has  let  contracts  involving 
the  expenditure  of  enormous  sums  of 
money  on  this  plan.  The  change  is 
only  in  the  method  of  computing  pay- 
ment. There  is  no  change  in  the  re- 
lation of  the  parties  from  that  which 
exists  where  the  payment  is  a  lump 
sum.  The  manner  of  computing  pay- 
ment for  the  completed  job  is  not  con- 
trolling; a  change  in  this  regard  does 
not  convert  an  independent  contractor 
into  an  employee,  either  at  common 
law  or  within  the  meaning  of  the  act." 
In  Veitch  v.  Jenkins  (1907)  107  Va. 
68,  57  S.  E.  574,  a  contract  made  be- 
tween Jenkins  and  Lambert  for  the 
construction  of  a  building  provided 
that  Lambert  should  purchase  all  ma- 
terial, employ  all  labor,  and  superin- 
tend the  work ;  that  the  estimated  cost 
of  the  building  should  not  be  exceed- 
ed without  the  consent  of  Jenkins; 
that  the  work  should  be  first-class; 
and  that  Jenkins  should  pay  the  net 
cost  of  the  ihaterial,  and  a  commis- 
sion to  Lambert.  Held,  that  Lambert 
was  an  independent  contractor,  and 
consequently  that  no  such  privity  ex- 
isted between  Jenkins  and  Veitch,  an 
employee  of  Lambert,  as  would  render 
Veitch  liable  to  Jenkins  in  damages 
for  defective  work  performed  on  the 
building.  The  court  relied  upon  Em- 
merson  v.  Pay  (1896)  94  Va.  60,  26  S. 
E.  386,  in  which  the  ratio  decidendi 
with  reference  to  a  similar  contract 


was  that,  under  it,  there  was  "no  re- 
striction as  to  the  means  to  be  em- 
ployed in  doing  the  work." 

In  Edmundson  v.  Coco-Cola  Co. 
(1912)  —  Tex.  Civ.  App.  — ,  150  S.  W. 
273,  the  defendant  coippany  was  held 
not  to  be  liable  for  an  injury  received 
by  the  plaintiff  while  working  on  a 
building  which  one  Tufts,  his  immedi- 
ate employer,  had  agreed  to  erect,  on 
the  terms  that  he  was  to  furnish  the 
plans,  the  machinery,  and  materials 
necessary  for  its  construction,  and  re- 
ceive its  total  cost  plus  a  percentage. 
The  court  said:  "In  this  case  Tufts,  un- 
der the  contract,  was  to  deliver  a  com- 
pleted work,  was  to  furnish,  and  did 
furnish,  his  own  assistants,  was  not 
subject  to  the  direction  of  the  com- 
pany as  to  the  details  of  the  work, 
nor  does  the  evidence  show  that  the 
company  ever  sought  to  direct  the 
work,  or  control  or  select  his  assist- 
ants." 

»Winslow  V.  Wellington  (1920)  — 
N.  H.  — ,  111  Atl.  681.  The  evidence 
relied  on  tended  to  prove  that  the  de- 
fendant purchased  the  hardware  and 
some  of  the  lumber  for  the  house,  and 
employed  the  men  who  did  the  mason- 
work,  the  painting,  and  the  papering; 
that  Smith  made  no  important  pur- 
chase without  consulting  the  defend- 
ant; and  that  the  defendant  could 
make  any  changes  in  the  work,  or  the 
way  of  doing  it,  that  he  saw  fit,  and 
could  discharge  Smith  at  any  time." 

*  In  Hughbanks  v.  Boston  Invest.  Co. 
(1894)  92  Iowa,  267,  60  N.  W.  640. 
where  a  workman  hired  by  an  agent 
of  one  M.  was  injured  by  the  fall  of 
a  defective  derrick,  which  was  being 
used  by  one  of  the  contractors  en- 
gaged by  M.  for  the  purpose  of  con- 
structing certain  buildings  for  the  de- 
fendant company,  the  contract  be- 
tween M.  and  the  company  required 
him  to  make  all  contracts  for  material 
and  labor  in  his  own  name,  and  made 
him  responsible  under  such  contracts, 
in  the  first  instance,  to  the  persons 
with  whom  he  should  contract.  It  al- 
so authorized  the  defendant  company 
to  retain  from  sums  which  should  be- 
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In    the    ease    cited    below    a    ver- 
dict finding  that  the  persons  engaged 


to  blast  out  the  stumps  of  trees  upon 
the  employer's  land  were  not  inde- 


come  due  for  labor  and  material,  $40,- 
000,  for  which  M.  was  to  accept  capi- 
tal stock  of  the  company.  To  that  ex- 
tent, therefore,  he  might  be  regarded 
as  having  advanced  his  own  money 
for  the  payment  of  labor  and  material. 
On  the  other  hand,  the  agreement  re- 
cited that  the  company  was  about  to 
construct  business  blocks  in  Sioux 
City,  and  desired  to  employ  M.  in  their 
construction,  as  therein  stated.  It 
provided  for  th^  letting  of  contracts, 
for  all  necessary  work  and  material, 
excepting  the  carpentry  work  and 
material,  to  the  lowest  bidder,  subject 
to  the  approval  of  the  company,  and 
required  M.  to  furnish  the  material 
and  labor  necessary  for  the  woodwork. 
He  was  required  to  superintend  the 
entire  construction  of  the  buildings, 
and  to  examine  and  supervise  the  ma- 
terial furnished,  and  to  give  his  ex- 
clusive attention  to  those  subjects. 
He  was  to  furnish  the  company  with  a 
statement  of  the  actual  cost  of  all 
work  and  material,  and  the  company 
reserved  the  right  to  approve  all  con- 
tracts he  should  enter  into,  and  to 
make  changes  in  the  building.  In 
consideration  of  the  performance  of 
the  agreement  on  his  part,  M.  was  to 
receive  10  per  cent  of  the  cost  of  cer- 
tain labor  and  material,  "in  full  for 
all  his  services  in  looking  after  the 
execution  of  said  contracts  for  mate- 
rial and  labor,  and  superintending  the 
entire  construction  of  said  buildings." 
The  court  said:  "An  examination  of 
the  entire  agreement  leads  us  to  the 
conclusion  that,  for  the  purposes  of 
this  case.  Mainland  must  be  regarded 
as  an  agent  of  the  company.  It  may 
be  claimed  that  as'to  the  carpentry 
work  he  was  an  original  contractor, 
but  the  contract,  considered  as  an  en- 
tirety, shows  that  his  work,  in  addi- 
tion to  letting  contracts  and  providing 
materials,  was  of  a  supervisory  char- 
acter. ...  He  was  not  required 
to  work  as  a  carpenter,  but  was 
obliged  to  furnish  material  and  labor 
for  the  woodwork.  He  was  not  al- 
lowed a  separate  sum  for  that  labor 
and  material,  but  the  actual  cost  of 
it  was  to  be  paid  by  the  company, 
which  reserved  'the  right  to  determine 
the  prices  to  be  paid  for  all  material 
and  labor  for  said  buildings.'  The 
contract  gave  to  the  company  not  only 
the  right  to  fix  prices,  but  also  the 


right  to  approve  the  labor  done  and 
material  furnished,  and  Mainland  was 
subject  to  its  direction  and  control  in 
all  things." 

The  above  case  was  followed  in 
Manton  v.  H.  L.  Stevens  &  Co.  (1915) 
170  Iowa,  495,  153  N.  W.  87.  The 
grounds  upon  which  an  architect,  who 
had  been  employed  under  an  oral  con- 
tract to  prepare  the  plan  for  a  build- 
ing and  supervise  its  construction  for 
10  per  cent  of  its  cost,  was  held  to  be 
an  agent  of  the  employer,  were  thus 
stated:  "The  compensation  agreed  on 
was  10  per  cent  of  the  actual  cost  of 
the  building.  Originally  the  building 
was  estimated  at  an  approximate  cost 
of  $250,000.  No  specifications  were 
prepared,  though  a  general  plan  was 
agreed  on.  Changes  were  made  from 
time  to  time.  These  were  generally 
upon  the  recommendation  of  the  archi- 
tects, and  always  with  the  consent  of 
.the  Martins.  Stevens  &  Company  en- 
tered into  many  subcontracts  for  ma- 
terial and  labor.  Some  of  these  were 
^n  writing.  They  all  purported  to  be 
made  on  behalf  of  the  Martins  by 
Stevens  &  Company  as  architects.  In 
none  of  them  did  Stevens  &  Company 
assume  personal  liability.  Stress  is 
laid  by  appellant  on  the  fact  that  in 
some  of  these  contracts  it  was  re- 
quired that  the  deliveries  thereunder 
should  meet  the  approval  of  Stevens 
&  Company.  It  is  argued  that  this 
provision  discloses  their  interest 
therein  as  contractors.  The  provi- 
sion is  entirely  consistent  with  a  con- 
trary view.  It  was  appropriate  and 
consistent  to  make  such  provision  for 
the  benefit  of  the  Martins.  The  very 
purpose  of  their  employment  of  Ste- 
vens &  Company  as  architects  and  en- 
gineers and  superintendents  was  that 
they  might  have  the  benefit  of  their 
experience,  knowledge,  and  judgment. 
It  was  entirely  consistent,  therefore, 
that  the  contracts  in  their  behalf 
should  meet  the  approval  of  Stevens 
&  Company,  as  a  condition  precedent 
to  acceptance.  We  think  the  case,  at 
this  point,  quite  controlled  by  our  pre- 
vious case  of  Hughbanks  v.  Boston  In- 
vest. Co.  (1894)  92  Iowa,  267,  60  N.  W. 
640.  In  its  controlling  facts  in  this 
regard,  the  case  at  bar  is  not  mate- 
rially different  from  the  cited  case. 
Some  stress  is  laid  by  appellant  upon 
the  fact  that  the  recommendations  of 
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pendent   contractors    was    sustained, 
the  testimony  being  conflicting  as  to 


whether  the  employer  had  reserved  a 
larger  power  of  control  than  that  of 


Stevens  &  Company  were  followed  in 
every  case  throughout  the  construc- 
tion of  the  building,  and  that  at  no 
time  did  the  Martins  overrule  or 
change  such  recommendations.  It  is 
argued,  therefore,  that  Stevens  & 
Company  did  have  the  actual  control 
of  the  method  of  construction.  The 
question  at  this  point  is  not  so  much 
what  the  Martins  did  do  in  that  re- 
gard, as  what  they  had  a  right  to  do. 
It  is  undisputed  that  every  item  of 
cost,  both  for  labor  and  material,  was 
incurred  under  the  eye  of  the  Mar- 
tins. They  kept  a  daily  itemized  state- 
ment of  all  expenditures  for  both  labor 
and  material,  including  the  names  of 
the  men  upon  the  pay  roll,  and  paid 
the  same  upon  the  approval  of  the 
architects.  There  is  nothing  in  the 
record  which  would  warrant  a  hold- 
ing that  they  were  bound  to  Stevens 
&  Company  by  any  other  contract  than 
the  contract  for  compensation  at  the* 
rate  of  10  per  cent.  They  were  free 
to  increase  or  reduce  the  cost;  to  fol- 
low the  original  plans,  or  to  change 
them.  Their  right  in  this  respect  was 
not  affected  by  the  fact  that  no  fric- 
tion or  difference  of  opinion  arose  be- 
tween them  and  their  architects  in 
the  prosecution  of  the  work.  We  are 
clear,  therefore,  that  the  plaintiff 
herein  must  be  deemed  the  employee 
of  the  Martins,  and  not  that  of  Ste- 
vens &  Company." 

In  Opitz  V.  Hoertz  (1917)  194  Mich. 
626.  161  N.  W.  866,  the  contract 
which  was  held  to  have  created  the 
relation  of  master  and  servant  be- 
tween Opitz  and  his  immediate  em- 
ployers, Hoertz  &  Company,  and  the 
Brown  &  Sehler  Company,  and  conse- 
quently to  entitle  the  plaintiff  to  en- 
force a  claim  under  a  workmen's 
compensation  act  against  the  latter 
company,  was  embodied  in  the  fol- 
lowing written  proposition:  "We 
hereby  propose  to  superintend  and 
furnish  a  superintendent  for  the  clear- 
ing of  your  site,  and  any  new  build- 
ings you  will  build  immediately,  for 
10  per  cent  of  the  actual  cost  of  the 
labor  and  new  material  required  in 
construction.  It  is  the  understand- 
ing that  we  are  to  co-operate  with  you 
in  the  purchase  of  any  new  materials, 
and  work  in  accordance  with  your 
wishes,  or  the  hiring  of  teams  and 
men.     This  proposition  carries  with 


it  that  Hoertz  &  Son  will  furnish 
all  of  the  necessary  tools  required  to 
carry  on  this  work  in  first-class  shape, 
and  that  the  owner  pay  the  bill,  and 
that  the  10  per  cent  is  figured  from 
the  net  cost  price."  Commenting  up- 
on the  terms  of  .this  contract,  the 
court  said:  "This  left  the  reserved 
power  in  Brown  &  Sehler  Company  to 
determine  when  the  work  should  be- 
gin, how  rapidly  it  should  progress, 
and  to  stop  the  work, at  any  stage,  if 
they  chose  to  do  so.  It  was  left  with 
Brown  &  Sehler  Company  to  deter- 
mine what  buildings  should  be  erect- 
ed, whether  they  should  be  large  or 
small,  how  much  they  should  cost,  of 
what  material  they  should  be  con- 
structed, and,  when  once  decided,  to 
purchase  the  materials  therefor.  It 
was  left  to  Brown  &  Sehler  Company 
to  employ  the  men  and  teams,  if  they 
chose,  and  to  agree  with  the  men  on 
a  price  to  be  paid  for  their  labor,  and 
to  pay  them.  Under  this  division  of 
authority  and  responsibility  only  one 
conclusion  can  be  arrived  at,  and  that 
is  that  Charles  Hoertz  &  Son  were  the 
agents  and  servants  of  Brown  &  Seh- 
ler Company.  When  we  apply  the 
foregoing  test  as  to  what  constitutes 
an  independent  contractor,  we  find 
nothing  in  the  obligations  of  Charles 
Hoertz  &  Son,  as  defined  by  the  con- 
tract, which  would  characterize  them 
as  independent  contractors.  Their 
contract  did  not  authorize  them  to  do 
the  work  according  to  their  own  meth- 
ods, but,  instead,  obligated  them  to 
do  it  in  accordance  with  the  wishes  of 
Brown  &  Sehler  Company.  Their  con- 
tract did  not  leave  them  free  to  select 
the  means  by  which  the  work  should 
be  accomplished;  neither  were  they 
obligated  to  bring  about  any  specific 
results." 

In  Carlton  County  Farmers'  Mut.  F. 
Ins.  Co.  v.  Foley  Bros.  (1912)  117 
Minn.  59,  38  L.R.A.(N.S.)  175,  134  N. 
W.  311,  a  railway  company  made  with 
Foley  Brothers,  Larson  &  Company,  a 
contract,  under  which  they  were  per- 
sonally to  superintend  the  work  and 
receive  a  percentage  for  their  compen- 
sation upon  the  price  paid  to  the  sub- 
contractors, to  whom  they  were  to 
sublet  all  the  work,  and  who  were  to 
be  considered  their  foremen.  The  pro- 
visions in  the  contract  which  the 
court  quoted  as  being  material  were 
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merely    giving    directions    as   to    the 
places  where  the  work  was  to  be  per- 
formed.* 
In  another  case  in  which  the  liability 


of  the  person  employed  was  affirmed, 
the  court  seems  to  have  proceeded 
upon  an  erroneous  theory  as  to  the 
effect  of  the  contract  under  review.* 


6s  follows:  "All  directions  and  in- 
structions given  by  assistant  en- 
gineers, inspectors,  or  other  persons 
appointed  by  the  party  of  the  first 
part,  or  their  chief  engineer,  during 
the  construction  of  the  work  covered 
by  this  contract,  must  be  fully  carried 
out.  .  .  .  Said  party  of  the  second 
part  also  hereby  agrees  to  conform  in 
all  respects  to  the  directions  and  in- 
structions of  said  chief  or  assistant 
engineers  or  parties  of  the  first  part 
relative  to  the  said  work,  and  shall 
progress  with  the  same  at  such  time 
or  times,  in  such  manner,  and  at  such 
particular  points  on  the  line  of  said 
work,  as  said  chief  or  assistant  en- 
gineers shall  direct.  Th^  said  party 
of  the  second  part  agrees  ...  to 
prosecute  the  same  [work]  with  such 
force  and  means  as  will,  in  the  opinion 
of  said  chief  engineer  or  assistant,  in- 
sure the  completion,  .  .  .  to  be  sub- 
ject at  all  times  during  the  progress 
of  said  work  to  the  direction  of  the 
chief  or  assistant  engineers,  or  party 
of  the  first  part,  as  to  the  mode  of 
doing  the  same.  .  .  .  Said  second 
party  .  .  .  agrees  not  to  sign  or 
transfer  this  contract,  or  relet  any  of 
said  work,  without  the  written  assent 
of  said  first  party,  but  shall  constant- 
ly superintend  said  work  in  person. 
Said  second  party  also  agrees  not  to 
employ  any  man,  either  as  overseer  or 
laborer  on  said  work,  who  shall  have 
been  dismissed  from  any  other  work 
for  bad  workmanship,  intemperance, 
or  disorderly  conduct,  but  shall,  when- 
ever directed  by  said  chief  or  assist- 
ant engineers,  dismiss  any  and  every 
person  who  is  disorderly,  intemper- 
ate, quarrelsome,  unfaithful,  or  un- 
skilful." In  regard  to  the  work  of 
clearing,  in  which  the  subcontractor 
who  was  the  actual  tort-feasor  was 
engaged  when  the  fire  which  spread 
to  plaintiff's  land  was  used,  the  con- 
tract provided :  "The  right  of  way  be- 
longing to  the  railway  company  for 
100  feet  in  width  .  .  .  shall  be 
cleared  of  all  trees,  brush,  logs,  and 
fences,  all  suitable  timber  to  be  cut 
into  wood,  ties,  piling,  or  saw  logs,  if 
the  engineer  shall  so  direct,  and  all 
brush  and  rubbish,  together  with  logs 
not  cut  as  above,  shall  be  burned  up, 
without  injury  to  adjacent  property." 


The  court  said:  "It  is  undoubtedly 
true  that  reserving  supervision  of  a 
job,  and  direction  in  its  execution  to 
an  extent  necessary  to  secure  its  per- 
formance in  accordance  with  the  con- 
tract, will  not  destroy  the  independ- 
ent character  of  the  contractor.  But,< 
taking  this  contract  by  its  four  cor- 
ners, it  is  diflicult  to  escape  the  con- 
clusion that  Foley  Brothers,  Larson  & 
Company  were  hired  as  managers  and 
superintendents  of  the  railway  com- 
pany, and  were  to  receive  a  percent- 
age upon  the  cost  of  the  construction 
of  the  line,  they  to  personally  superin- 
tend the  work  of  the  subcontracting 
foremen  under  the  direction  and  con- 
trol of  the  railway  company  as  to 
time,  amount,  mode,  and  manner  of 
the  work.  ,  .  .  One  other  matter 
already  referred  to  is  significant  of 
the  relations  between  the  railway 
company  and  Foley  Brothers,  Larson 
&  Company.  A  contractor  undertakes 
a  work  for  the  profit  there  is  in  it  to 
him.  If  he  sublets  it,  he  seeks  the 
lowest  bidder,  in  order  to  increase  his 
gain.  In  this  case  the  advantage  in 
seeking  the  lowest  bidder  for  the  ac- 
tual construction  went  to  the  benefit 
of  the  railway  company,  and  necessa- 
rily decreased  the  profit  or  compensa- 
tion of  Foley  Brothers,  Larson  &  Com- 
pany, for  the  latter  were  to  be  paid  a 
percentage  of  the  actual  cost." 

*  Sullivan  v.  Dunham  (1898)  85 
App.  Div.  342,  54  N.  Y.  Supp.  962,  af- 
firmed in  (1900)  161  N.  Y.  290,  47 
L.R.A.  715,  76  Am,  St.  Rep.  274,  55  N. 
E.  923,  7  Am..Neg.  Cas.  126.  The  evi- 
dence in  that  case  showed  that  the 
person  employed  received,  as  foreman, 
a  certain  sum  per  diem,  and  that  the 
workmen,  materials,  and  expenses 
were  paid  for  at  cost,  and  bills  ren- 
dered therefor,  with  a  certain  percent- 
age added  as  profit. 

*In  Dallontonia  v.  McCormick 
(1913)  29  Ont  L.  Rep.  322.  14  D.  L. 
R.  613,  affirming  (1912)  29  Ont.  L.  Rep. 
319,  23  Ont.  Week.  Rep.  861,  8  D.  L. 
R.  757,  the  defendant  McCormick,  who 
had  undertaken  to  construct  a  tunnel 
through  a  hill,  found  a  part  of  the 
work  to  be  unremunerated,  and  in- 
formed the  employing  company  that 
he  must  work  on  "force  account," 
or  give  up  his  contract.     The  com- 
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§  31.  Statua  of  persona  who  unaertajee 
to  furni^  ^Dorklnen.  for  a  job. 

The  nature  of  the  relationship  be- 
tween an  employer  and  a  person  who 
undertakes  to  furnish  laborers  for  a 
certain  job  is  a  matter  to  be  deter- 
mined from  the  language  of  the  con- 
tract in  question  and  any  other  evi- 
dence that  may  be  produced.  In  the 
case  reviewed  below,  the  undertaker 
was  held  to  be  a  mere  agent  of  the 
contractee.' 


///.  Relation  created  hy  contracts  for  the- 
performance  of  a  specific  leind  of  trorle 
for  a  definite  or  indefinite  period. 

a.  Ouality  of  contracts  under  trhicli  the 
rate  of  remuneration  is  fixed  trith  ref-  ' 
erence  to  a  qpiantitatlve  standard. 

f  82.  Introductory. 

The  method  of  classification'  adopt- 
ed in  this  subtitle  has  been  explained 
in  ^  16,  supra. 


pany  acceded  to  his  demand,  and 
while  the  work  was  in  progress  up- 
on this  altered  footing,  plaintiff, 
one  of  his  servants,  was  injured 
by  the  fall  of  a  mass  of  rock  from 
the  face  of  the  hill.  The  contract 
provided  that  "the  work  shall  be 
carried  on  and  prosecuted  in  all  its 
several  parts  in  such  a  manner  .  .  . 
and  at  such  times  and  at  such  places 
as  the  engineer  shall  from  time  to 
time  direct,  and  to  his  satisfaction," 
and  that  the  contractor  "shall  in  all 
things  comply  with  the  instruction  of 
the  engineer."  The  effect  of  these 
provisions  was  thus  stated:  "This  re- 
served to  the  company  such  complete 
control  over  the  manner  of  doing 
what  was  necessary  as,  I  think,  to 
make  it  liable  with  the  contractor  in 
case  of  negligence  in  the  doing  of  it. 
It  cannot  be  doubted  that  the  injury 
arose  owing  to  the  manner  in  which 
the  work  was  done;  the  scaling  was 
imperfectly  done ;  it  was  not  complete- 
ly done.  It  left  the  premises  in  a  dan- 
gerous condition  when  the  men  were 
directed  to  proceed  with  the  tunnel, 
with  the  consequent  injury  to  the 
plaintiff.  There  is  «uch  an  intimate 
connection  created  and .  control  re- 
served by  the  contract,  between  the 
company  and  the  contractor,  as  to 
make  them,  in  my  opinion,  both  liable 
for  the  negligence  which  caused  the 
accident."  It  is  submitted  that  the 
provisions  in  question  operated  so  as 
to  place  the  contractor  in  the  position 
of  a  servant,  and  that  the  right  of 
action  should  have  determined  upon 
the  theorj'  that  this  was  the  rela- 
tionship which  he  bore  to  the  com- 
pany, and  not  upon  the  theory  which  is 
apparently  reflected  in  the  language 
quoted,  viz.,  that  the  contract  was  in- 
dependent in  character,  and  that  th« 
employer  and  the  person  employed 
were  chargeable  with  concurrent  neg- 
ligence. 


*In  Burke  v.  City  &  County  Con- 
tract Co.  (1909)  133  App.  Div.  113, 117 
N.  Y.  Supp.  400,  the  defendant,  to 
whom  a  contract  for  the  construction 
of  a  railroad  had  been  assigned,  as- 
sumed also  a  contract  by  which  one 
Rivinac  agreed  to  "employ  and  work 
on  the  grading,  ...  at  such  points 
and  in  such  numbers  as  may  be  desig- 
nated by  the  chief  engineer  of  the  said 
railroad,  certain  .  .  .  laborers 
[etc.],  and  supply  them  with  the  nec- 
essary tools."  It  was  also  stipulated 
that  the  rates  of  pay  should  be  the 
lowest  at  which  such  laborers,  etc., 
could  be  obtained,  and  in  no  case  ex- 
ceed certain  specified  amounts,  except 
with  the  engineer's  consent.  Rivinac 
agreed  to  superintend  the  work  per- 
sonally, and  to  give  the  company's 
timekeeper  every  facility  to  check  the 
pay  rolls.  For  the  faithful  perform- 
ance of  the  contract,  the  railroad  com- 
pany agreed  to  refund  to  Rivinac  the 
amount  paid  in  wages  to  the  men 
hired  by  him,  and  the  amount  paid  by 
him  for  any  material  used  with  the 
authority  of  the  engineer,  together 
with  10  per  cent  additional,  as  com- 
pensation for  his  personal  services, 
and  for  tools  furnished  by  him.  The 
views  of  the  court  with  regard  to  the 
effect  of  these  provisions  were  thus 
stated :  "Not  a  man  or  a  team  is  to  be 
employed  except  such  as  shall  be 
designated  by  the  chief  engineer;  not 
a  dollar  in  wages  or  for  materials  is 
to  be  refunded  or  paid  to  Rivinac,  ex- 
cept such  as  may  be  authorized  to  be 
made  use  of  by  the  chief  engineer; 
and  yet  we  are  asked  to  hold  that  this 
simple  contract  for  organizing  and 
superintending  a  working  force,  un- 
der the  direction  of  the  railway  com- 
pany's chief  engineer,  constitutes  Riv- 
inac and  his  associates  independent 
contractors  in  the  construction  of  this 
roadbed,  which  relieves  the  defendant, 
as  successor  to  the  railway  company 
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S  33.  InaepenOence  predicated  with  re- 
loUon  to   circumatanttal  evidence. 

The  cases  cited  in  the  footnote  ap- 
pear to  constitute  sufficient  authority 
for  the  formulation  of  a  doctrine  simi- 
lar to  that  discussed  in  §§  17  and  21, 
supra,  viz.,  that,  where  the  undertak- 
ing of  the  person  employed  was  for 
the  performance  of  a  certain  descrip- 


tion of  work  during  a  definite  or  in- 
definite period,  the  independent  qual- 
.ity  flf  the 'contract  may  be  inferred 
from  the  two  circumstances  that  he 
was  engaged  in  a  distinct  and  general- 
ly recognized  employment,  and  that  his 
stipulated  remuneration  was  either  a 
gross  sum  of  money,  or  an  amount  to 
be  determined  with  reference  to  a 
quantitative  standard.^ 


under  the   contract,  from  liability  to 
the  plaintiff  as  a  servant  of  the  de- 
fendant.    We  cannot  so  hold;  it  is  not 
the   fair   and  reasonable  construction 
of  the  agreement.    Rivinac  was  simply 
contracting  to  bring  together  a  work- 
ing force,  to  be  used  under  the  direc- 
tion of  the  railway  company,  through 
its  chief  engineer,  relying  for  his  com- 
pensation  upon  a  percentage  of  the 
wages,  etc.,  to  be  paid  to  these  work- 
men ;  and  his  agreement  to  'start  the 
work  promptly,  when  notified  by  the 
chief  engineer,'  was  merely  an  agree- 
ment to  begin  the  work  of  organizing 
this    force    upon    demand;    and    this 
makes  clear  the  further  provision  that 
'the  agreement  may  be  terminated  at 
any  time  on  ten  days*  written  notice.' 
The  fact  that  Rivinac  is  termed  a  con- 
tractor in  the  agreement  does  not  ex- 
tend  the  contract   to   cover  matters 
clearly  outside  of  its  scope ;  it  is  quite 
common  for  men  to  make  these  per- 
centage contracts,   particularly  since 
the  modern  influx  of  foreign  laborers, 
who  require  a  superintendent  speak- 
ing their  language;  and  they  are  gen- 
erally referred  to  as  contractors,  with- 
out anyone  supposing  that  they  are 
independent     contractors     upon     the 
work  which  is  in  progress.     Rivinac 
was  probably  an  independent  contrac- 
tor under  the  definition  laid  down  in 
Sullivan  v.  Dunham    (1898)   35  App. 
Div.  342,  54  N.  Y.  Supp.  962,  affirmed 
in  (1900)  161  N.  Y.  290,  47  L.R.A.  715, 
76  Am.  St.  Rep.  274,  55  N.  E.  928,  7' 
Am.  Neg.  Cas.  126,  in  so  far  as  the 
bringing  together  of  a  working  crew 
was  concerned;  but  he  had  no  relation 
whatever  to  the  work  of  constructing 
the  roadbed;  that  was,  by  the  terms 
of  the  contract,  intrusted  entirely  to 
the  chief  engineer  of  the  railroad,  who 
determined    the    number   to    be    em- 
ployed, the  place  where  they  were  to 
work,  the  materials  to  be  purchased, 
and  the  wages  which  were  to  become 
due.    This  made  the  defendant  liable 
as  the  master  for  the  manner  in  which 


the  work  of  constructing  the  roadbed 

was  performed." 

1  (a)  ^Vork  la  fa«torie*. 

In  Pau2i6  V.  Bergeron  (1918;  Ct.  of 
Review)  Rap.  Jud.  Quebec  55  C.  S. 
245,  the  ground  upon  which  the  claim- 
ant was  held  not  to  be  entitled  to  re- 
cover under  the  Quebec  Workmen's 
Compensation  Act  was  that  his  imme- 
diate employer,  a  man  who  had  under- 
taken to  nail  and  finish  boxes  at  so 
much  per  hundred  in  a  factory  of 
which  he  had  been  previously  the  fore- 
man, was  an  independent  contractor. 

(b)  Work  with  respe'ot  to  tlmbor.  . 

In  Royal  v.  Dodd  (1919)  177  N.  C. 
206,  98  S.  E.  599,  where  the  tort-fea- 
sor had  undertaken  to  cut  shingles  at 
so  much  per  1,000,  and  stack  them  at 
the  employer's  mill,  and  the  employer 
agreed  to  advance  enough  money 
every  week  to  meet  the  expenses  of 
manufacturing  the  shingles,  and  settle 
in  full  at  the  end  of  every  month,  it 
was  not  disputed  that  the  contract 
was  an  independent  one,  the  liability 
of  the  employer  for  his  negligence 
being  predicated  on  the  ground  that 
the  stipulated  work  was,  under  the 
circumstances  shown,  inherently  dan- 
gerous. 

In  Anderson  v.  Tug  River  Coal  & 
Coke  Co.  (1906)  59  W.  Va.  301,  53  S. 
E.  713,  where  the  plaintiff  was  injured 
by  a  piece  of  timber  which  was  started 
by  one  Garretson  down  the  hillside 
above  the  mouth  of  a  mine  drift,  at 
which  the  plaintiff,  a  servant  of  the 
defendant  company,  was  working,  the 
evidence  showed  that  Garretson  had 
made  a  contract  with  the  defendant, 
under  which  he  was  to  get  out  props 
and  crossties  for  so  much  per  piece, 
and  caps  for  so  much  per  hundred,  and 
deliver  them  to  the  various  drift 
mouths  of  the  defendant's  mine.  The 
court  said  that  "under  this  contract, 
Garretson  was  responsible  to  the  de- 
fendant only  for  results;  that  is,  the 
defendant  had  no  control  over  cutting 
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In  other  cases  the  conclusion  that 
the  person  employed  was  an  independ- 
ent contractor  was  predicated  from 


an  aggregate  of  indirect  evidence, 
which  included  other  elements,  in  ad- 
dition to  those  mentioned  above.' 


the  timber,  and,  so  long  as  it  was  fur- 
nished in  a  satisfactory  manner,  Gar- 
retson  was  to  receive  a  stipulated 
price  per  piece  for  it,  and  if  the  tim- 
ber was  not  gotten  according  to  con- 
tract, the  defendant  had  a  right  to 
cancel  it."  Held,  accordingly,  that  the 
relation  of  master  and  servant  did 
not  exist  between  the  company  and 
Garretson,  but  that  Garretson  was  ex- 
ercising an  independent  employment. 
Commenting  on  the  testimony  of  Gar- 
retson that  he  was  doing  the  work  un- 
der the  control  of  the  defendant,  the 
court  observed:  "It  is  apparent  that 
this  statement  is  not  entitled  to  the 
consideration  which  the  defendant  in 
error  attempts  to  give  it,  for  by  the 
terms  of  the  contract,  as  given  by  him, 
which  do  not  substantially  conflict 
with  the  evidence  of  the  defendant,  it 
is  clearly  shown  that  the  work  being 
done  by  him  was  that  of  an  independ- 
ent contractor,  and  that  it  was  not  un- 
der the  control  of  the  company.  ... 
It  [the  company]  had  no  right  to  di- 
rect when  the  timber  should  be  gotten 
out  and  delivered,  or  when  it  should 
be  delivered.  It  only  stipulated  with 
Garretson  that  it  would  pay  a  certain 
price  per  piece,  and  that  he  should 
procure  the  timber  at  such  time  as  the 
company  needed  it.  No  supervision  of 
his  work  was  reserved  by  the  company. 
He  had  exclusive  power  to  select  any- 
one to  assist  him  in  carrying  out  his 
contract,  and  had  the  right  to  procure 
this  timber  from  any  point  upon  the 
lease  of  the  company." 
(c)  \irork  la  quarries. 

In  Boardman  v.  Creighton  (1901)  95 
Me.  164,  49  Atl.  663,  the  making  of  an 
independent  contract  as  between  the 
defendants  and  W..  the  immediate  em- 
ployer of  the  plaintiff,  was  held  to  be 
shown  by  a  complaint  which  alleged 
that  such  employer  was  permitted  to 
operate  the  defendant's  limestone 
quarry  under  a  contract  by  which  he 
was  to  dig  lime  rock  by  the  cask,  and 
'vhich  contained  no  allegation  that, 
under  the  contract,  the  defendants  re- 
tained any  supervision  or  control  over 
the  quarry,  or  exercised  any  author- 
ity whatever  respecting  its  operation 
after  W.  took  possession.  For  an 
earlier  appeal  of  this  case  see  (1899) 
93  Me.  17,  44  Atl.  121. 


(d)  Work  ia  laines. 

The  liability  of  the  owners  of  a  gold 
mine  was  denied  in  an  Australian  case, 
where  a  servant  in  the  employ  of  a 
person  who  had  taken  a  contract  for 
the  stoping  was  injured  by  the  neg- 
ligence of  the  servants  of  a  person  to 
whom  a  contract  for  the  trucking  and 
hauling  had  been  let.  Martin  v.  Sun- 
light Gold  Min.  Co.  (1896)  17  New 
South  Wales  L.  R.  364. 

t  (•)  Work     perforated     for     railroad 

compaaie*. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Dickens  (1907)  7  Ind.  Terr.  16,  103  S. 
W.  756,  the  man  whose  negligence  in 
running  an  engine  over  a  cinder  pit 
in  which  the  claimant  was  working 
caused  the  injury  complained  of  had 
been  employed  as  a  coal  heaver  by  one 
Closson,  who  had  a  written  contract 
with  the  defendant  company  to  handle 
for  it  the  fuel  necessary  to  meet  its 
requirements  at  a  large  number  of 
stations  on  its  road  in  certain  states. 
The  contract  provided  that  his  com- 
pensation should  be  paid  to  him 
monthly  on  vouchers;  that  he  was  to 
furnish  the  labor;  and  that,  in  the 
event  of  the  work  not  being  done  to 
the  satisfaction  of  the  company,  it 
could  step  in  and  do  the  work  itself; 
and  that  Closson  should  be  responsible 
for  the  acts  of  negligence  of  his  em- 
ployees. The  oral  proof  was  that  the 
chute  foreman  was  employed  by  Clos- 
son, and  that  the  men  working  at  the 
chute  were  employed  and  discharged 
by  this  foreman.  Held,  that  the  plain- 
tiff could  not  recover  against  the  com- 
pany, as  the  written  contract  showed 
on  its  face  that  Closson  was  an  inde- 
pendent contractor. 

(b)  Work  in  faotories. 

In  Vamplew  v.  Parkgate  Iron  &  Steel 
Co.  ri9031  1  K.  B.  (Eng.)  851.  72  L. 
J.  K.  B.  N.  S.  575,  67  J.  P.  417,  51  Week. 
Rep.  691,  88  L.  T.  N.  S.  756,  19  Times 
L.  R.  421,  a  finding  that  a  claimant 
under  a  workmen's  compensation  act 
was  an  independent  contractor  was 
held  to  be  warranted  by  evidence  that 
he  was  engaged  in  breaking  steel  and 
cinders  for  the  defendants,  that  he 
was  paid  so  much  per  ton,  and  that  he 
was  responsible  as  a  contractor  for 
getting  the  work  done,  and  hinuelf 
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employed  workmen  for  that  purpose. 

In  Raftis  v.  McCloud  River  Lumber 
Co.  (1917)  35  Cal.  App.  397,  170  Pac. 
176,  the  contract  between  the  defend- 
ant and  B.,  the  plaintiff's  immediate 
employer,  provided  that  B.  should 
manufacture  all  the  lath  possible  from 
the  material  furnished  by  respondent 
at  a  certain  price;  that  he  was  to  fur- 
nish all  labor  and  have  charge  of  and 
be  responsible  for  all  machinery,  de- 
fendant being  bound  to  furnish  all 
belts,  saws,  etc.,  and  that  his  em- 
ployees were  to  be  carried  on  defend- 
ant's pay  roll  and  the  wages  paid 
charged  to  him.  Held,  that  he  was 
ap  independent  contractor. 

In  Wright  v.  Big  Rapids  Door  & 
Blind  Mfg.  Co.  (1900)  124  Mich.  91, 
50  L.R.A.  495,  82  N.  W.  829,  the  plain- 
tiff, a  brakeman,  was  injured  by  being 
struck  and  thrown  from  a  freight  car 
by  a  pile  of  lumber  which  stood  near 
the  siding,  on  premises  occupied  by 
the  defendant  company,  which  was  en- 
gaged in  manufacturing  doors,  sash, 
blinds,  and  molding.  The  company 
had. entered  into  a  contract  with  one 
Falardeau,  by  which  he  was  to  take 
the  lumber  from  the  cars,  pile  it,  put 
it  in  the  kiln  and  dry  it,  take  it  thence 
to  the  mill  and  manufacture  it  into 
doors,  and  load  them  upon  cars,  at  an 
agreed  price  per  door.  To  do  this,  he 
hired  and  paid  the  help,  but  used  the 
premises  of  the  defendant.  The  doors 
were  manufactured  upon  the  first  floor 
of  defendant's  factory,  which  was  ap- 
parently under  Falardeau's  control. 
The  other  floors  were  operated  by  the 
defendant,  whose  foreman  had  charge 
of  them.  The  lumber  used  upon  those 
floors  was  taken  from  the  piles  made 
by  Falardeau's  men.  Held,  that  the 
trial  judge  had  properly  directed  a 
verdict  for  the  defendant,  upon  the 
ground  that  the  lumber  was  piled  by 
an  independent  contractor  for  whose 
misconduct  the  defendant  was  not  re- 
sponsible. The  court  said:  "The  un- 
contradicted testimony  shows  that  the 
lumber  passed  into  his  possession  and 
control  when  the  car  arrived,  and  it 
was  under  his  (Falardeau's)  control 
until  it  was  wanted  for  use.  There  is 
nothing  to  indicate  that  the  defend- 
ant exercised,  or  had  under  his  con- 
tract, the  right  to  dictate  how  near 
the  track  it  should  be  piled.  The  pil- 
ing of  the  lumber  was  not  under  its 
control  or  supervision,  so  far  as  ap- 
pears from  the  record.  This  being  so, 
the  defendant  was  no  more  chargeable 
19  A.L.R.— 82. 


for  the  negligence  of  Falardeau's  men 
in  piling  the  lumber,  than  an  owner 
of  goods  is  for  the  negligence  of  a 
drayman  in  transporting  them.  It  has 
been  held  in  such  cases  that  the  rela- 
tion of  master  and  servant,  as  ordi- 
narily understood,  does  not  apply.  De 
Forrest  v,  Wright  (1852)  2  Mich.  371; 
Reidel  v.  .Moran-Fitzsimons  Co.  103 
Mich.  262,  61  N.  W.  509.  Had  one  of 
Falardeau's  men  injured  a  passer-by 
through  carelessness,  while  engaged 
in  unloading  or  piling  the  lumber,  or 
in  transporting  or  loading  doors  upon 
the  car,  the  defendant  would  not  be 
liable." 

In  Ziebell  v.  Eclipse  Lumber  Co. 
(1903)  33  Wash.  591,  74  Pac.  680,  15 
Am.  Neg.  Rep.  457,  the  defendant  en- 
tered into  an  oral  contract  with  S.,  by 
which  it  was  agreed  that  S.  should 
take  charge  of  the  defendant's  shingle 
mill,  employ  and  pay  all  the  laborers, 
make  all  necessary  repairs  to  the  ma- 
chinery, and  manufacture  shingles 
out  of  timber  which  was  to  1»e  fur- 
nished by  the  defendant;  that  S.  was 
to  receive  a  stipulated  suip  per  thou- 
sand for  all  shingles  manufactured 
and  delivered  upon  cars  preparatory 
to  their  being  delivered  to  the  defend- 
ant's dry  kiln;  and  that,  if  any  of  the 
machinery  should  become  so  worn  that 
it  was  necessary  to  be  replaced,  the 
defendant  would,  upon  a  requisition 
being  made  by  S.,  furnish  new  ma- 
chinery; but  that  the  burden  and  ex- 
pense of  installing  the  same  should 
be  borne  by  S.  It  was  also  conceded 
that  S.  was  experienced  in  this  line 
of  work,  and  that  the  managing  offi- 
cers of  defendant  company  had  little 
or  no  knowledge  of  the  mechanical 
part  of  the  business.  The  machinery 
got  out  of  repair  and  caused  an  in- 
jury to  the  plaintiff,  a  workman  em- 
ployed by  S.  Held,  that  S.  was  an  in- 
dependent contractor,  and  not  the 
agent,  of  the  defendant,  and  that,  as 
the  accident  was  not  due  to  the  neg- 
ligence of  the  defendant,  the  action 
was  not  maintainable. 

Compare  also  Robinson  v.  Hill 
(1910)  60  Wash.  615,  111  Pac.  871, 
reviewed  in  §  43,  note  1. 

(c)  Iiocclnc. 

In  Roach  v.  Hibbard  &  Gifford 
(1920)  193  App.  Div.  554,  184  N.  Y. 
Supp.  418,  the  defendants  purchased 
all  the  poles  of  specified  dimensions 
which  could  be  obtained  from  the  tim- 
ber on  the  farm  of  the  claimant's 
mother.     After  they  had  cut  a  por- 
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tion  of  the  timber,  it  was  agreed  that 
the  claimant  should  hire  a  man  to  as- 
sist him  in  cutting  the  remaining 
poles,  and  that  the  claimant  should  be 
paid,  for  cutting  them,  20  cents  each, 
and  for  skidding  them  30  cents  each. 
For  the  latter  work  he  was  to  use  his 
own  team.  Claimant  thereupon  hired 
one  H.  to  help  him  with  the  ordinary 
farm  work,  and  assist  him  in  cutting 
the  timber.  Held,  that  he  was  not  an 
"employee"  of  the  defendants,  so  as  to 
render  them  liable  to  him  under  a 
Workmen's  Compensation  Act.  The 
court  said:  "Within  certain  prin- 
ciples, which  have  been  quite  definite- 
ly enunciated,  it  seems  clear  that  in 
the  present  instance  the  claimant 
falls  within  the  latter  category  [i.  e., 
independent  contractor].  •  His  time 
was  his  own.  He  could  and  did  work 
at  such  times  as  he  desired.  It  was 
agreed  that  he  should  do  so.  He  fur- 
nished his  assistant  and  paid  him.  He 
furnishjed  his  own  team.  It  was  his 
judgment  which  determined  the  trees 
which  were  to  be  cut.  He  expressly 
testified  that  the  purchasers  left  the 
determination  of  that  question  to  him- 
self. He  further  testified:  'I  could 
cut  any  amount  I  wanted  to;  skid  any 
amount  I  wanted  to.'  He  exercised 
control  over  the  manner  and  details 
of  the  work,  and  was  responsible  to 
the  purchasers  only  for  the  conse- 
quences of  his  work.  The  20  cents  a 
pole  for  cutting  and  SO  cents  a  pole 
for  skidding  were  merely  a  method  of 
arriving  at  the  compensation  for  the 
completed  task.  The  employment  was 
not  by  the  day  or  the  hour.  The  days 
and  the  hours  during  which  the  work 
was  prosecuted  were  intermittent,  and 
were  selected  by  the  claimant.  He 
was  practically  paid  a  lump  sum, 
measured  by  the  number  of  poles  he 
delivered." 
(d)  Work  in  mines. 

In  Grant  v.  Shaw  (1872;  Ct.  of 
Sess.)  9  Scot.  L.  R.  254,  the  lessees  of 
a  shale  pit  had  agreed  with  one 
Boyd  to  work  the  shale  for  them,  on 
the  terms  of  being  paid  a  contract 
price  per  ton  on  the  output  delivered 
at  the  pit  head.  Boyd  was  to  supply 
necessary  furnishings,  with  certain 
specified  exceptions,  maintain  the  ma- 
chinery and  fittings,  etc.,  and  pay  the 
wages  of  the  men  employed.  He  was 
also  to  be  liable  for  all  accidents,  and 
he  was  to  satisfy  himself,  before  com- 
mencing to  work,  that  the  shaft  and 
all  fittings  were  safe.    The  lessees  re- 


served the  right  to  appoint  the  pit- 
head man,  but  it  was  provided  that 
none  of  the  lessees'  men  were  to  be 
taken  by  the  contractor,  nor  any  of 
the  contractor's  men  by  the  lessees. 
The  contract  was  to  continue  for  six 
months  certain,  and  to  be  terminable 
at  the  end  of  every  three  months,  on 
four  weeks'  notice  being  given  by  ei- 
ther party.  Held,  that  Boyd  was  a  sep- 
arate contractor,  and  that  the  lessees 
were  not  liable  for  injuries  sustained 
in  his  service  by  workmen  employed  by 
him — that  they  were  his  servants,  and 
could  look  to  him  alone  for  reparation. 
See  also  Connors-Weyman  Steel  Co. 
V.  Kilgore  (1918)  202  Ala.  372,  80  So. 
454,  and  Maughlelle  v.  Price  (1916) 
99  Kan.  412,  161  Pac.  907,  both  re- 
viewed in  §  43,  note  1,  infra. 

(•)  Dredgiing. 

In  Powley  v.  Vivian  &  Co.  (1915) 
169  App.  Div.  170, 154  N.  Y.  Supp.  426, 
10  N.  C.  C.  A.  835,  the  claimant  and 
Vivian  Company  entered  into  an  agree- 
ment in  writing,  by  which  the  claim- 
ant agreed  to  furnish  his  dredge  with 
its  equipment  and  appurtenances  in 
good  working  order  to  Vivian  Com- 
pany, for  the  use  of  Vivian  Company 
in  its  dredging  operations  during  the 
continuance  of  an  assigned  contract 
between  Vivian  Company  and  one 
Coen,  such  lease  of  said  dredge,  un- 
der the  terms  of  the  agreement,  not 
to  extend  beyond  three  years,  the 
claimant  further  agreeing  to  turn  over 
and  deliver  to  Vivian  Company  all  the 
cooking,  culinary,  and  commissary  de- 
partment, and  equipment  thereof  then 
on  the  dredge,  for  the  use  of  Vivian 
Company  during  the  dredging  opera- 
tions. The  agreement  further  pro- 
vided that  Vivian  Company  was  to  pay 
the  claimant  for  the  use  of  the  dredge 
and  commissary  department,  and  for 
the  services  of  the  claimant  (or  of 
such  competent  man  as  he  might  select 
to  take  his  place  in  charge  of  said 
dredge  and  the  crew  thereof),  the  sum 
of  $500  per  month ;  in  addition  there- 
to to  pay  the  claimant  8  cents  per 
cubic  yard  for  all  yardage  delivered 
on  scows  in  excess  of  20,000  cubic 
yards  per  month,  from  the  dredging 
operations  of  Vivian  Company  under 
the  Coen  contract,  and  in  determining 
such  yardage  the  measurements  of  the 
sand  and  gravel  dredged  under  the 
Coen  contract,  for  which  Vivian  Com- 
pany received  payment,  were  to  be  the 
standard  on  which  such  compensation, 
if  any,  should  be  paid  by  Vivian  Com- 
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pany  to  the  claimant.  Vivian  Com- 
pany was  to  furnish  a  monthly  report 
of  the  dredged  material  removed,  pay- 
ment for  the  rental  and  any  yardage 
to  be  made  every  month.  The  claim- 
ant was  to  pay  for  all  machinery  re- 
pairs and  new  parts  which  might  be 
required  from  time  to  time  for  the 
•dredge.  Vivian  Company  was  to  pay 
the  wages  of  the  crew,  and  defray  the 
expenses  of  the  commissary  depart- 
ment, of  the  board  of  the  crew,  and  of 
all  fuel,  oil,  and  operating  costs  of 
every  kind.  The  agreement,  by  clause 
V,  provided  that  "the  dredge  is  to  be 
operated  for  the  benefit  of  the  party 
of  the  second  part  [Vivian  Company], 
under  the  management  of  the  said 
party  of  the  first  part,  or  some  compe- 
tent person  selected  by  him  and  satis- 
factory to  the  said  party  of  the  sec- 
ond part;"  by  clause  8,  that  Vivian 
Company  "is  not  to  use  any  other 
dredging  plant  on  the  said  work,  so 
long  as  the  said  dredge  and  equipment 
of  the  said  party  of  the  first  part  are 
suificient  to  dredge  and  furnish  the 
•quantity  of  material  required  by  the 
terms  of  the  said  Coen  contract;"  by 
clause  9,  that  "neither  party  hereto 
shall  be  liable  or  answerable  in  any 
way  for  any  loss  or  damage  suffered  or 
sustained  by  the  other,  or  by  third 
parties,  in  their  person  or  property, 
through  the  fault,  neglect,  or  omis- 
sion of  the  other  party  hereto,  or  his 
or  its  servants  or  agents."  It  was  also 
stipulated  that  "this  agreement  is  to 
be  binding  upon,  and  for  the  benefit 
of,  the  heirs,  executors,  administra- 
tors, successors,  and  assigns  of  the 
respective  parties  hereto."  The 
grounds  upon  which  it  was  held  that 
the  claimant  was  not  an  "employee," 
within  the  purview  of  the  New  York 
Workmen's  Compensation  Act,  were 
thus  stated :  "The  claimant  was  a  con- 
tractor of  twenty  years'  experience  in 
dredging  operations,  and,  concededly, 
thoroughly  competent  to  manage  the 
operation  of  a  dredge.  While  he  was 
required  to  bear  the  expense  of  neces- 
sary repairs  and  new  parts  to  the 
machinery,  he  had  no  power  to  hire  or 
discharge  a  man,  and  paid  no  part  of 
the  dredging  expenses.  Vivian  Com- 
pany paid  the  wages  of  the  crew,  the 
expenses  of  the  commissary  depart- 
ment, or  the  board  of  the  crew,  and 
for  all  fuel,  oil,  and  operating  expen- 
ses of  every  kind.  That  the  relation 
of  the  claimant  to  Vivian  Company  in 
hiring  out  with  his  dredge  was  that 


01  a  person  exercising  an  independent 
calling,  and  not  that  of  a  mere  em- 
ployee, is  manifest  throughout  the 
agreement.  This  is  particularly  ap- 
parent from  the  clauses  before  quoted, 
by  which  no  right  of  control  of  the 
management  of  the  operation  of  the 
dredge  was  vested  in  Vivian  Company, 
but  was  vested  wholly  in  the  claimant, 
or  in  his  substitute ;  that  Vivian  Com- 
pany should  use  no  other  dredge  so 
long  as  the  claimant's  dredge  was  able 
to  do  the  work  required  by  the  Coen 
contract;  that  neither  party  should 
be  liable  to  the  other  or  to  third  par- 
ties for  the  negligent  acts  or  omis- 
sions of  the  other;  and  that  the  obli- 
gations and  benefits  of  the  agreement 
should  be  binding  upon,  and  extend 
to,  the  heirs,  representatives,  and  as- 
signs of  the  respective  parties,  thus 
apparently  recognizing  the  right  of 
either  party  to  voluntarily  dispose  of 
his  or  its  interest  in  the  contract,  and 
providing  for  its  continuance  in  that 
event,  or  in.  the  event  of  the  death  of 
the  claimant." 

(f)  Transportation   vrovk. 

In  Sawtells  v.  Bkenberg  Co.  (1919) 
206  Mich.  246,  172  N.  W.  581,  the  evi- 
dence showed  that,  at  the  time  when 
the  claimant's  wife  was  killed,  she 
was  engaged  in  hauling  milk  from 
farmers  and  delivering  it  at  the  plant 
of  a  manufacturer  of  milk  products. 
She  furnished  her  own  team,  harness, 
and  wagon,  lived  at  her  own  home, 
paid  her  own  blacksmith  and  repair 
bills,  and  otherwise  controlled  her 
equipment.  She  was  paid  by  the  hun- 
dred weight  according  to  the  amount 
of  milk  actually  delivered  at  the 
creamery.  This  amount  was  deducted 
from  the  milk  checks  made  out  to  the 
farmers,  the  checks  expressly  stating 
that  the  deduction  was  made  for  haul- 
ing. The  money  for  hauling  was  paid 
to  her  by  the  company,  which  had  col- 
lected it  from  the  farmers,  and  did  not 
come  out  of  the  treasury  of  the  com- 
pany. Held,  that  she  was  an  inde- 
pendent contractor,  and  consequently 
not  within  the  purview  of  the  Michi- 
gan Workmen's  Compensation  Act. 
The  court  said:  "It  appears  conclu- 
sively that  the  company  had  nothing 
to  do  with  the  means  or  method  by 
which  she  brought  the  milk  to  the 
plant.  She  was  using  her  own  equip- 
ment, and,  if  she  drove  Spirited  horses, 
such  conduct  was  beyond  the  control 
of  the  defendant.  It  was  her  milk 
route,  and  she  received  payment  for 


1300 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [19  A.L.R. 


the  x^ork  from  the  farmers  through 
the  agency  of  the  company." 

In  Adams  Exp.  Co.  v.  Schofield 
(1901)  111  Ky.  832,  64  S.  E.  903.  it 
was  contended  that  the  negligence  of 
the  driver  of  an  express  wagon  was 
not  imputable  to  the  defendant  ex- 
press company,  because  the  evidence 
warranted  the  conclusion  that  the 
agent  in  charge  of  its  business,  in  the 
town  where  the  accident  in  question 
occurred,  ran  the  wagon  from  the  sta- 
tion to  the  express  office,  was  a  contrac- 
tor, furnishing  both  the  driver  and  the 
horse,  and  that  the  company  had  no 
control  over  the  selection  of  the  driver 
or  the  management  of  the  wagon.  But 
this  contention  did  not  prevail. 

In  Robichaud's  Case  (1919)  234 
Mass.  60,  124  N.  E.  890,  it  was  held 
that  a  man  who  contracted  "to  draw 
logs  for  $2.50  a  cord,"  furnishing  and 
caring  for  the  team,  and  who  assumed 
no  obligation  to  draw  the  logs  at  any 
particular  time,  doing  it  at  his  own 
convenience  in  connection  with  the 
business,  was  not  an  "employee"  with- 
in a  workmen's  compensation  act. 

(C)  X^atUiic  and  nnloadlnK  of  sUp*. 

In  Burke  v.  Norwich  &  W.  R.  Co. 
(1867)  34  Conn.  474,  13  Am.  Neg.  Cas. 
662,  a  man  was  employed  by  the  de- 
fendant to  do  the  shoveling  and  dump- 
ing work  incident  to  the  removal  of 
coal  from  vessels.  He  used  a  station- 
ary hoisting  engine  belonging  to  the 
company.  He  hired  his  own  helpers, 
and  received  a  certain  price  per  ton. 
Held,  that,  as  he  was  an  independent 
contractor,  the  plaintiff,  one  of  his 
servants,  was  not  a  fellow  servant  of 
the  defendant's  servants. 

(b)  FIsUbk. 

In  Oregon  Fisheries  Co.  v.  Elmore 
Packing  Co.  (1914)  69  Or.  340,  138 
Pac.  862,  where  the  fisheries  company 
sought  to  recover  for  damages  caused 
to  one  of  its  boats  by  a  motor  boat 
belonging  to  the  packing  company,  . 
which  was  then  being  operated  by  its 
codefendant,  Marshall,  the  testimony 
of  defendant's  manager  was  to  the 
effect  that,  at  the  beginning  of  the 
season,  his  company  loaned  to  Mar- 
shall one  of  its  boats,  and  advanced  to 
him  a  net  and  supplies,  for  which  they 
charged  him  on  account;  that  the 
agreement  was  that  Marshall  should 
dispose  of  the  fish  he  caught  during 
the  season  to  the  packing  company  at 
the  prevailing  market  rates ;  that,  dur- 
ing the  season,  he  was  at  liberty,  if 


he  saw  fit,  to  deliver  fish  to  any  other 
person,  the  only  remedy  available  to 
the  company,  if  he  did  not  make  such 
delivery,  being  to  recall  the  boat;  and 
that  Marshall  did  not  receive  any 
wages  except  the  usual  price  the  can- 
nery paid  for  fish  to  all  fishermen. 
Held,  that  the  trial  judge  was  not 
warranted,  upon  this  evidence,  in 
charging  the  jury,  as  a  matter  of  law, 
that  the  packing  company  was  the 
master  of  Marshall.  The  court  said: 
"The  fact  that  a  boat  was  loaned  to 
Marshall,  and  that  he  was  charged  on 
account  for  gear,  supplies,  etc.,  ad- 
vanced to  him,  establishes  only  the 
relation  of  debtor  and  creditor  be- 
tween the  two  defendants.  Marshall 
had  the  right  to  contract  for  the  fu- 
ture s^le  and  delivery  of  fish  which 
he  might  afterward  acquire,  and  this 
would  only  constitute  an  executory 
contract  of  sale  of  personal  property. 
In  neither  of  the  two  cases  does  the 
relation  of  master  and  servant,  or  em- 
ployer and  employee,  arise.  Such  con- 
nection cannot  be  predicated  upon  the 
fact  that  the  packing  company  had  a 
right  to  recall  the  boat  in  case  Mar- 
shall chose  to  sell  his  fish  to  some 
other  person.  That  only  amounts  to  a 
rescission  of  the  contract  by  one  party 
on  its  breach  by  the  other.  In  any 
event,  under  the  testimony  narrated  in 
the  bill  of  exceptions,  Marshall  was 
responsible  to  the  packing  company 
only  for  a  finished  result.  The  com- 
pany had  no  control  over  him  as  to  de- 
tails or  methods." 

In  Newfoundland,  fishermen  who  are 
under  an  agreement  to  fish  from  their 
homes,  in  their  own  boats,  for  lobsters 
during  the  fishing  season,  are  held  to 
be  independent  contractors,  and  not 
servants.  Ex  parte  Costigan  (1889) 
Newfoundl.  Rep.  (1884-1896)  414. 
(1),  Acrioaltare. 

The  relation  of  employer  and  inde- 
pendent contractor  was  held  to  be  in- 
ferable, as  a  matter  of  law,  where  the 
defendant  had  leased  to  H.  certain 
lands  to  work  on  shares,  and  agreed 
to  pay  the  latter  a  specified  sum  per 
acre  for  clearing  so  much  of  the  land 
as  he  should  choose  to  clear.  Fergu- 
son V.  Hubbell  (1884)  97  N.  Y.  507,  49 
Am.. Rep.  544.  The  court  said:  "He 
fi.  e.,  the  person  employed]  could  per- 
form his  contract  by  carting  the  wood 
and  brush  away  from  the  lot,  or  by 
burning  it  upon  the  lot.  The  defend- 
ant had  no  right  to  interfere  in  the 
work.     Hammond  was  to  employ  his 
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■on-n  help,  and  he  could  control  and 
d.rect  them,  and  choose  his  own  time, 
and  the  defendant  had  no  right  to  di- 
rect or  control  him  in  the  manner  in 
-which  he  should  do  the  work.  He  was, 
therefore,  in  no  sense  the  servant  of 
the  defendant  so  that  the  doctrine  of 
respondeat  superior  could  apply.  The 
defendant  was  entitled  to  the  results 
of  his  labor,  and  could  enjoy  its  fruits, 
but  he  could  not  direct  the  manner  in 
■which  it  should  be  performed." 

That  persons  cultivating  land  on 
shares  are  not  the  servants  or  agents 
of  their  landlords  was  laid  down  in 
Duncan  v.  Anderson  (1876)  56  Ga.  398, 
and  Barron  v.  Collins  (1873)  49  Ga. 
580. 

CJ)  Trapping   animals. 

In  M'Connell  v.  Galbraith  (1913;  Ir. 
Ct.  of  App.)  48  Ir.  L.  T.  80,  7  B.  W.  C. 
C.  968,  the  claimant  was  a  rabbit 
trapper,  who  agreed  in  writing  to  do 
the  trapping  of  rabbits  for  a  stated 
period,  on  certain  lands,  at  so  much 
per  couple.  The  employer  furnished 
the  traps,  and  allowed  the  claimant  to 
occupy  a  cottage  while  he  was  engaged 
in  the  work.  Held,  that  the  contract 
of  employment  was,  on  its  face,  one 
with  an  independent  contractor,  and 
that  there  was  nothing  in  the  oral 
evidence  to  affect  this  conclusion. 

(k)  MamaKenteat  of  a  department  of  a 
large  store. 

In  Lord  v.  Spielmann  (1898)  29  App. 
Div.  292,  51  N.  Y.  Supp.  534,  the  pur- 
port of  a  written  contract  by  which 
the  plaintiff  undertook  to  conduct  a 
department  for  three  years,  in  the  de- 
fendants' store,  was  thus  stated  by 
the  court:  "It  provides  that  the  com- 
pensation of  all  salesmen  and  em- 
ployees in  that  department  is  to  be 
charged  to  the  plaintiff;  that  all 
traveling  expenses  of  the  department, 
whether  In  Europe  or  America,  shall 
be  charged  to  him;  that  all  payments 
to  manufacturers  for  merchandise, 
and  all  payments  for  customs  and 
duties  and  other  expenses  in  connec- 
tion with  the  merchandise,  and  all 
such  legal  and  other  expenses  as  might 
he  incurred,  were  to  be  charged  to  the 
plaintiff's  department;  that  all  ^ales 
of  merchandise  were  to  be  credited  to 
that  department;  that  the  plaintiff 
was  to  pay  to  the  defendants  72  per 
cent  on  the  net  sales  of  the  depart- 
ment, which  was  to  cover  the  commis- 
sions of  the  defendants  and  all  ex- 
penses for  store  rent,  fire  insurance. 


office  expenses,  and  charging  of  mer-  . 
chandise.  The  plaintiff  was  also  to 
pay  to  the  defendants  interest  at  the 
rate  of  6  per  cent  per  annum  on  goods 
actually  bought  and  in  stock  on  Janu- 
ary 1  and  June  1,  1892,  and  January 
1,  1894,  thus  making  it  a  personal  ob- 
ligation of  the  plaintiff  to  the  defend- 
ants. In  the  event  of  bad  debts,  one 
half  of  the  loss  was  to  be  charged  per- 
sonally to  the  plaintiff,  and  then,  aft- 
er deducting  the  defendants'  commis- 
sions, profits  of  every  kind,  over  and 
above  the  different  items  specified, 
were  to  be  credited  to  the  plaintiff  for 
his  sole  use  and  benefit.  It  was  fur- 
ther agreed  that  the  plaintiff  was  to 
make  all  arrangements  for  merchan- 
dise; that  that  branch  of  the  business 
should  be  conducted  on  what  is  called 
a  consignment  basis ;  that  the  defend- 
ants were  to  pay  for  the  goods,  and 
that  all  consignments,  whether  made 
to  the  plaintiff  or  to  anybody  else  for 
his  (plaintiff's)  account,  for  foreign 
manufacturers  and  consignors,  should 
be  considered  the  property  of  the  de- 
fendants, who  should  be  entitled  to 
the  possession  thereof  on  their  arrival, 
and  continuously  thereafter,  but  as 
security  only,  until  they  were  fully 
paid  for  all  their  claims  of  every  na- 
ture against  Mr.  Lord  and  his  depart- 
ment. There  is  also  a  provision  that 
Spielmann  &  Company  should  retain 
ail  the  rights  of  supervision  and  con- 
trol which  they  have  always  had  in 
said  department.  It  was  further  pro- 
vided that  the  defendants  should  ad- 
vance to  the  plaintiff  for  his  living 
and  other  expenses  a  certain  amount 
per  month  while  the  agreement  was 
in  force,  all  of  which  was  to  be 
charged  to  his  account."  The  court 
said:  "It  is  entirely  plain  from  the 
terms  of  this  agreement  that  the  de- 
fendants turned  over  to  the  plaintiff 
the  conduct,  charge,  and  responsibil- 
ity of  this  department  of  business  for 
a  period  of  three  years,  such  business 
to  be  carried  on  and  managed  by  him 
as  if  it  were  his  own,  they  providing 
for  their  compensation  and  profit  by 
the  terms  above  referred  to.  They 
installed  him  in  this  department,  mak- 
ing him  the  responsible  purchaser  of 
merchandise,  they  standing  in  the  re- 
lation of  guarantors.  They  yielded 
all  right  to  the  profits  of  the  depart- 
ment, except  their  stipulated  commis- 
sions and  interest  upon  money.  They 
charged  the  plaintiff  for  store  rent, 
for  all  the  expenses  of  the  office ;  they 
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S  34.  Indepcndenve  pretUcated  wtth  re- 
Itition  to  evidence  partly  circumvlanttal 
antl  partly  direct. 

The  cases  in  which  a  portion  of  the 


evidence  had  a  direct  bearing  upon 
the  question  whether  the  employer 
was  entitled  to  control  the  persons 
employed,  with  respect  to  the  details 
of  the  work,  are  reviewed  below.* 


made  him  personally  responsible  for 
one  half  of  all  losses  arising  from  bad 
debts;  they  subjected  themselves  to 
the  obligation  of  rendering  him  ac- 
counts, and  they  agreed  to  accept  from 
him  their  compensation  in  the  shape 
of  a  commission  to  be  paid  by  him  to 
them,  and  the  risk  of  there  being  any 
profit  of  the  business  was  entirely  his. 
How  all  these  conditions  are  to  be  con- 
strued as  compatible  with  a  mere  re- 
lation of  master  and  servant,  it  is  im- 
possible   to    understand.      There    is 
nothing    indicating    an    intention    to 
hire  the  plaintiff,  and,  instead  of  pay- 
ing him  a  fixed  compensation,  pay  him 
a  proportion  of  profits.    There  is  noth- 
ing   that    indicates    a    retention    by 
the   defendants   of   this   business   as 
their   own,   by  putting   the   plaintiff 
only   in  the  position   of   a  manager 
or  administrator,   and  providing  for 
his  compensation  in  an  unusual  and 
complicated  way.    He  was  to  make  out 
of  the  business  what  he  could,  and  in 
all  the  dealings  to  be  had  under  the 
contract  from  beginning  to  end,  the 
plaintiff  stands  in  the  position  of  an 
independent    contractor    with    them, 
who,  out  of  a  business  to  be  conduct- 
ed by  him  upon  capital  and  facilities 
furnished  by  them,  should  first  pay 
them  interest,  then  allow  them  for  ex- 
penses and  rent  and  insurance,  then 
reimburse  capital  advanced,  and  then 
pay  them  a  fixed  percentage,  not  only 
nominally,   but  actually,  as  commis- 
sions due  to  them."     It  was  accord- 
ingly held  that  the  act  of  the  {)laintiff 
in  taking  a  journey  to  Europe  without 
the    defendants'    consent   was    not    a 
breach  of  the  contract,  and  that  he 
was  entitled  to  maintain  an  action  for 
an  accounting. 

(I)  Public  ashiltltion*. 

In  Waites  v.  Franco-British  Exhibi- 
tion (1909;  C.  A.)  25  Times  L.  R. 
(Eng.)  441,  it  was  assumed  that  a  per- 
son contracting  with  the  defendant  to 
keep  an  airship  on  exhibition,  on  the 
terms  that  he  was  to  receive  50  per 
cent  of  the  gross  receipts,  and  that  he 
was  not  to  have  any  legal  interest  or 
estate  in  the  place  allotted  to  him,  but 
was  to  be  merely  permitted  to  use  it 
for  the  special  purpose,  was  an  inde- 
pendent contractor. 


1  (a)  Work      performed     for      railroad 
companies. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Bond 
(1916)  240  U.  S.  449,  60  L.  ed.  735,  36 
Sup.  Ct.  Rep.  403,  11  N.  C.  C.  A.  342,. 
reversing  (1915)  47  Okla.  161, 148  Pac. 
103,  it  was  held  that  an  action  to  re- 
cover damages  from  a  railway  com- 
pany for  the  death  of  one  Turner,  the 
plaintiff's  decedent,  could  not  be  main- 
tained under  the  Federal  Employers' 
Liability  Act  of  1908,  where  the  rela- 
tion of  Turner  to  the  defendant  was 
defined  by  a  contract  in  which  he  was 
designated  as  "contractor,"  and  which 
included   covenants  of  the  following 
tenor:    (1)  Turner  agreed  to  furnish 
all  the  labor  required  and  necessary 
to  handle,  and  (a)  to  handle,  all  the 
coal  required  by  the  company  at  Enid,, 
from  either  open  or  closed  cars,  or 
both,  and  to  place  the  same  in  coal- 
chute    pockets    of   the    company;    to 
gather  up  all  coal  that  fell  from  the 
coal-chute  pockets  to  the  ground,  and 
place  the  same  on  cars  or  engines,  as 
desired  by  the  company.    ( b)  To  break 
all  coal  to  the  size  of  4-inch  cubes  or 
less  before  delivery  to  chutes  for  en- 
gine use,  and  to  unload  all  coal  for 
stationary    boilers.      (,c)    To    unload 
wood  from  cars  to  storage  piles  lo- 
cated on  company's  right  of  way  in 
Enid,     (d)  To  load  cinders  from  the 
right  of  way  to  cars,  at  points  desig- 
nated by  the  company,    (e)  To  unload 
sand  from  cars  furnished  by  the  com- 
pany at  points  designated  by  it.    (2) 
The  company  agreed  to  pay  for  the 
services  enumerated  in  certain  desig- 
nated numbers  of  cents  per  ton,  or 
cord,  or  yards,  as  the  case  might  be, 
to  be  paid  upon  estimates  and  records 
of  the  company.     (3)  The  contractor 
agreed  to  maintain  a  sufficient  supply 
of  coal  in  the  coal  chutes,  and  to  break 
or  crack  all  coal  to  suitable  sizes.   (4) 
The  contractor  assumed  all  liability 
for  injury  caused  by  the  negligence  of 
the  company  or  its  agents  to  his  prop- 
erty, or  to  himself  or  his  employees, 
while  any  services  under  the  contract 
were  being  performed,  and  also  as- 
sumed all  liability  for  injury  occa- 
sioned to  third  persons  by  any  of  his 
acts.     (5)  The  contract  might  be  ter- 
minated by  either  party  upon  fifteen 
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out  such  notice  upon  the  failure  of  the 
contractor  to  perform  his  duties,  of 
"Which  failure  the  company  was  to  be 
the  sole  judge.  It  was  agreed  and  un- 
derstood that  the  contractor  should 
be  deemed  and  held  as  the  original 
contractor,  and  the  railway  company 
reserved  and  held  no  control  over  him 
in  the  doing  of  such  work,  other  than 
as  to  the  results  to  be  accomplished. 
The  contract  and  all  the  terms  and 
conditions,  rights,  and  obligations 
thereof,  to  inure  to  the  heirs,  admin- 
istrators, executors,  legal  representa- 
tive's, assigns,  and  lessees  of  both  par- 
ties, but  assigning  or  subletting 
should  not  be  .without  the  written  con- 
sent of  the  company.  The  court  said: 
"The  whole  instrument  shows  system 
and  particular  care.  It  is  not  the  en- 
gagement of  a  servant  submitting  to 
subordination,  and  subject  momenta- 
rily to  superintendence,  but  of  one  ca- 
pable of  independent  action,  to  be 
judged  of  by  its  results.  And  the 
covenants  were  suitable  for  the 'pur- 
pose,— only  consistent  with  it, — not 
consistent  with  a  temporary  employ- 
ment. This  is  manifest  from  the  pro- 
vision for  payment,  from  the  careful 
assignment  of  liabilities,  and  the  ex- 
plicit provision  that  Turner  'shall  be 
deemed  and  held  as  the  original  con- 
tractor, and  the  railroad  company  re- 
serves arid  holds  no  control  over  him 
in  the  doing  of  such  work  other  than 
as  to  the  results  to  be  accomplished.' 
The  railroad  company,  therefore,  did 
not  retain  the  right  to  direct  the  man- 
ner in  which  the  business  should  be 
done,  as  well  as  the  results  to  be  ac- 
complished, or,  in  other  words,  did 
not  retain  control,  not  only  of  whal 
should  oe  done,  but  how  it  should  be 
done.  .  .  .  Turner  was  something 
more  than  a  mere  shoveler  of  coal  un- 
der a  superior's  command.  He  was  an 
independent  employer  of  labor,  con- 
scious of  his  own  power  to  direct,  and 
willing  to  assume  the  responsibility 
of  direction,  and  to  be  judged  by  its 
results.  This  is  manifest  from  the 
contract  under  review,  and  from  the 
cooperage  contract;  it  is  also  mani- 
fest from  his  contracts  with  the  other 
companies  to  whose  industries  the 
railroad  company's  tracks  extended. 
We  certainly  cannot  say  that  he  was 
incompetent  to  assume  such  relation 
and  incur  its  consequences." 

In  Louisville  &  N.  R.  Co.  v.  Smith 
(1909)  134  Ky.  47,  119  S.  W.  241,  the 
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performance  of  masonry  work  on  rail- 
road culverts  for  two  years,  at  certain 
specified  rates  for  different  descrip- 
tions of  work,  was  affirmed  on  the 
ground  that,  so  far  as  the  evidence 
showed,  the  railroad  company  had  no 
control  over  the  contractor  in  the  con- 
duct of  the  work,  further  .than  to  see 
that  it  was  done  according  to  the  spec- 
ifications, and  that  the  track  was  not 
endangered  by  it. 

In  Smith  v.  State  Workmen's  Ins. 
Fund  (reported  herewith)  ante,  1156, 
the  claimant's  decedent  had  entered 
into  a  contract  with  a  railroad  company 
to  transfer  all  its  freight  at  a  certain 
place,  on  the  terms  that  he  was  to  be 
paid  according  to  the  weight  and  num- 
ber of  the  articles  handled.  The  con- 
tract contained  the  following  clauses : 
"Our  understanding  is  that  this  trans- 
ferring is  to  be  done  in  a  good  and 
workmanlike  manner;  leather  cars  to 
be  loaded  in  accordance  with  instruc- 
tions from  the  Elk  Tanning  Company. 
You  are  to  load  or  unload  each  stand- 
ard-gauge car  within  the  time  limit, 
in  order  that  no  demurrage  charges 
may  accrue;  you  are  to  be  responsible 
for  any  breakage  that  may  occur  while 
transferring.  Settlement  to  be  made 
in  cash,  on  or  about  the  15th  of  each 
month,  for  the  amount  transferred 
during  the  preceding  calendar  month. 
This  contract  to  be  in  full  force  and 
effect  unless  revoked  by  either  party 
by  thirty  days'  notice  in  writing." 
The  finding  of  the  referee  was,  in  part, 
as  follows :  "That  under  and  by  virtue 
of  the  above  contract  the  deceased  at 
various  times  employed  divers  persons 
or  laborers,  who  assisted  him  in  the 
work  he  had  contracted  to  do  in  and 
about  the  said  transfer;  hiring  and 
discharging  such  employees,  and  pay- 
ing them  such  wages  as  might  be 
agreed  upon  between  him  and  them; 
that  the.  work  of  transferring  was  '  ' 
solely  under  the  charge  and  care  of 
the  said  deceased;"  and  that  his  time, 
manner  of  working,  and  the  number 
and  control  of  the  men,  were  matters 
entirely  within  the  control  of  the  de- 
ceased. Held,  that  the  deceased  was 
not  an  "employee"  within  the  mean- 
ing of  the  Pennsylvania  Workmen's 
Compensation  Act.  The  court  said: 
The  written  contract  "is  entirely  in- 
telligible, covering  the  whole  case  to 
the  minutest  detail,  omitting  nothing 
that  is  at  all  pertinent  or  that  would 
be  helpful  to  its  understanding  or  ap- 


1304 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  .A.L.R. 


plication.  The  chief  characteristics 
of  the  husband's  employment  are  suc- 
cinctly asserted  in  the  referee's  find- 
ing above  given.  These,  together  with 
one  other  which  follows  by  necessary 
implication, — namely,  that  by  this  con- 
tract the  employer  reserved  to  himself 
no  right  in  connection  with  the  work 
to  be  done,  excepting  the  right  to 
question  the  sufficiency  of  the  result 
accomplished,  measured  by  the  re- 
quirements of  the  contract, — state  the 
whole  case.  Where  this  latter  feature 
is  of  the  substance  of  the  contract,  it 
has  been  uniformly  held,  and  nowhere 
more  strictly  and  explicitly  than  in 
our  own  state,  that  the  one  employed 
is  an  independent  contractor." 

In  Polluck  V.  Minneapolis  &  St.  L. 
R.  Co.  (1918)  40  S.  D.  186,  166  N.  W. 
641,  the  immediate  employee  of  the 
plaintiff  was  one  Sanza,  who  had  en- 
tered into  an  oral  contract  with  de- 
fendant to  keep  certain  chutes  filled 
with  coal,  and  to  keep  the  ashes  out 
of  a  turntable  pit.  The  terms  of  the 
contract,  according  to  Sanza's  testi- 
mony, were  that  he  was  to  shovel  the 
coal  and  keep  the  cinder  pit  clean  for 
so  much  per  ton,  and  that  he  was  to 
hire  the  necessary  helpers  and  pay 
them.  He  also  testified  as  follows :  "If 
any  of  the  men  did  not  do  the  work 
satisfactorily,  I  discharged  them.  If 
they  did  not  keep  the  coal  shoveled  as 
I  had  agreed  to  do,  Mr.  Gossett  would 
complain  to  me  because  it  was  not 
done.  He  insisted  that  I  must  do  the 
work  as  I  had  agreed  to.  I  did  not 
have  no  contract  or  paper  signed  with 
the  Minneapolis  Railroad  Company 
for  shoveling  coal  or  cinders,  .  .  . 
but  I  was  told  I  could  do  just  like  I 
had  a  contract.  They  told  me  I  got  a 
contract,  and  I  should  furnish  the  men 
and  furnish  everything  as  it  is  sup- 
posed to  do."  Held,  that  Sanza  was 
an  independent  contractor,  and  conse- 
quently not  within  the  purview  of  the 
United  States  Employers'  Liability 
Act,  respecting  persons  "employed"  by 
a  railroad  company  in  interstate  com- 
merce. The  evidence  was  declared  to 
be  conclusive  that  the  defendant  did 
not  retain  control  over  the  manner  of 
doing  the  work,  and  that  such  control 
as  was  reserved  by  it  "was  of  results, 
but  not  of  time  or  means."  The  Bond 
Case  (U.  S.)  supra,  was  followed. 
(b)  Work  In  factories  and  mllla. 

In  Kelleher  v.  Schmitt  &  H.  Mfg. 
Co.  (1904)  122  Iowa,  635,  98  N.  W.  482, 
the  defendant  had  contracted  with  the 


firm  of  C.  &  A.  to  fill  mattresses  with 
such  materials  as  should  be  directed 
by  defendant's  foreman,  the  company 
furnishing  the  empty  ticks  and  the 
material  to  be  used,  and  paying  C.  & 
A.  a  fixed  price  for  each  mattress 
turned  out,  which,  on  inspection,  was 
found  to  be  properly  filled.  C.  &  A. 
occupied,  while  doing  this  work,  a  por- 
tion of  the  third  floor  of  the  defend- 
ant's factory,  and,  in  preparing  the 
material  to  fill  the  mattresses,  made 
use  of  a  machine  belonging  to  the  de- 
fendant. The  room  and  machinery 
used  by  C.  &  A.  were  furnished  by  the 
defendant  under  the  agreement  with 
the  defendant,  and  the  firm  agreed  to 
keep  the  machinery  in 'repair.  The 
plaintiff,  a  boy  employed  to  work  in 
running  this  machine,  received  in- 
juries which  were  due  to  a  defect  re- 
sulting from  the  negligent  method 
adopted  in  repairing  a  break  which 
had  been  caused  a  few  days  before  by 
the  negligence  of  an  employee  of  C.  & 
A.  The  firm  had  the  sole  authority  to 
hire  and  discharge  employees,  and 
their  employees,  including  plaintiff, 
were  to  be  paid  by  them  out  of  the 
compensation  which  they  received 
from  defendant  for  the  work  done. 
The  work  which  plaintiff  was  doing 
was  entirely  under  the  control  of  C. 
as  a  member  of  the  firm,  and  neither 
the  officers  of  the  defendant  company, 
nor  their  foreman,  exercised  any  con- 
trol whatever  over  the  machinery,  the 
employees,  or  the  work  of  the  firm,  ex- 
cept that  involved  in  the  act  of  the 
foreman  of  defendant  in  delivering 
empty  ticks  and  material  to  the  firm 
with  directions  as  to  the  material  with 
which  the  ticks  should  be  filled,  and 
examining  the  ticks,  when  filled,  for 
the  purpose  of  determining  whether 
they  should  be  accepted  or  rejected. 
Held,  that  the  contract  between  the 
defendant  and  the  firm  was  with  ref- 
erence to  the  result,  and  not  as  to  the 
means  or  methods  employed,  and  that 
plaintiff,  being  consequently  not  an 
employee  of  defendant,  but  of  the  firm, 
must  look  to  his  employer  for  any  dam- 
ages occasioned  by  the  negligence  of 
the  firm,  or  one  of  its  members,  in  the 
conduct  of  the  business. 

The  syllabus  prepared  by  the  court 
for  Isnard  v.  Edgar  Zinc  Co.  (1910) 
81  Kan.  765,  106  Pac.  1003,  is  as  fol- 
lows: Where  the  owner  of  a  building 
contracts  with  another  to  make  there- 
in condensers  and  tiling,  at  a  stipu- 
lated price  per  hundred  for  the  con- 
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densers  made,  and  a  stipulated  price 
per  hundred  pounds  for  tiling  made, 
the  owner  to  furnish  that  building, 
machinery,  tools,  molds,  and  all  ma- 
terial for  the  making  of  such  articles, 
which  are  to  be  made  according  to  the 
specifications  of  the  owner,  the  other 
party  to  the  contract  to  do  the  work 
and  employ  such  assistants  as  he  may 
need,  to  be  paid  by  him  out  of  such 
gross  price,  but  to  have  no  control 
over  the  building  or  place  where  the 
work  is  to  be  done:  Held,  that  the 
owner  is  responsible  to  the  next  of  kin 
if  the  building  is  blown  up,  and  the 
life  of  the  contractor  is  lost,  through 
the  negligence  of  the  owner,  and  this 
whether  the  deceased  be  regarded  as 
having  been  an  independent  contractor 
or  an  employee  of  the  owner.  The 
principle  invoked  was  that  "the  own- 
ership and  control  of  the  building, 
machinery,  and  all  the  appurtenances 
involves  responsibility  for  keeping 
them  in  condition  so  as  not  to  en- 
danger the  safety  of  those  lawfully 
therein."  The  conclusion  arrived  at 
was  clearly  proper;  but  it  is  note- 
worthy that  the  authority  mainly  re- 
lied upon  was  Nyback  v.  Champagne 
Lumber  Co.  (1901)  48  C.  C.  A.  632, 
109  Fed.  732  (see  §  35,  note  1,  infra), 
upon  which  the  following  com- 
ments were  made:  "The  determining 
feature  upon  which  that  case  was  de- 
cided is  the  same  as  in  this — that  the 
company  furnished  the  machine,  the 
tools,  the  material,  and  the  place  to 
work, — and  it  was  therein  held  that  the 
company  was  responsible  for  keeping 
the  machine  in  proper  condition  to 
work.  The  principle  applies  as  well, 
in  this  case,  to  the  keeping  of  the 
place  where  the  work  is  to  be  done  in 
safe  condition  for  the  workmen  to 
work."  But  this  statement  is  incor- 
rect. The  actual  ratio  decidendi  in 
the  case  cited  was  simply  that,  under 
the  terms  of  the  contract  in  question, 
the  person  engaged  to  perform  the 
stipulated  work  was  a  servant  of  the 
defendant,  and  consequently  that  the 
plaintiff,  a  man  hired  by  that  person 
to  assist  him,  was  also  a  servant  of 
the  defendant. 

In  State  v.  Emerson  (1881)  72  Me. 
455,  where  a  man  operating  a  shingle 
machine  for  the  lessees  of  a  mill,  and 
receiving  a  certain  sum  per  thousand 
for  the  shingles  manufactured,  was 
held  not  to  be  a  person  "in  the  em- 
ploy" of  the  lessees,  within  the  mean- 
ing of  a  special  statute  by  which  the 


throwing  of  slabs  into  the  Penobscot 
river  was  prohibited,  the  decision  was 
founded  in  part  upon  certain  evidence 
(not  stated)  which  showed  that  the 
operator  controlled  (he  mill  as  he 
pleased. 

In  Kirby  v.  Lackawanna  Steel  Co. 
(1905)  109  App.  Div.  334,  95  N.  Y 
Supp.  833,  an  engineering  company 
agreed  to  operate  its  plant  entirely 
for  the  manufacture  of  defendant's 
work  for  two  years;  to  keep  it  in  re- 
pair, and  not  to  permit  it  to  be  sold 
for  taxes,  or  upon  encumbrances;  it- 
self to  pay  all  expenses ;  to  do  the  work 
as  directed  by  defendant  so  that  it 
would  be  satisfactory.  The  defendant 
agreed  to  repay  to  the  engineering 
company  all  expenses  for  supplies  and 
wages  of  employees,  for  repairs  to  the 
machinery  and  tools,  and  for  insur- 
ance against  accidents.  For  the  use 
of  the  plant,  furniture,  and  tools,  the 
defendant  was  to  pay  a  gross  sum 
based  upon  the  number  of  days'  work 
done  by  employees.  There  were  pro- 
visions in  the  contract  with  regard  to 
the  engineering  company's  following 
the  directions  of  the  defendant  con- 
cerning the  number  of  men  employed 
and  the  work  they  should  do,  and  also 
with  regard  to  the  rate  of  wages  to 
be  paid  them,  and  other  provisions  of 
a  similar  nature;  but  in  the  opinion 
of  the  court  these  provisions  were  "not 
inconsistent  with  the  absence  of 
agency,  and  were  made  because  the 
defendant  had  to  pay  the  engineering 
company  the  amount  expended  by  the 
latter  for  wages,  and  it  desired  to 
make  sure  that  its  work  would  be 
promptly  and  satisfactorily  done,  and 
that  no  unnecessary  expense  would  be 
incurred  by  the  engineering  tompany 
for  defendant  to  pay."  "  Held,  that  the 
relationship  of  master  and  servant  did 
not  exist  between  the  two  corpora- 
tions, and  consequently  that  the  plain- 
tiff, an  injured  employee  of  the  engi- 
neering company,  could  not  maintain 
an  action  against  the  defendant  on  the 
theory  that  he  was  in  its  employ. 

Compare  also  Midgette  v.  Branning 
Mfg.  Co.  (1909)  150  N.  C.  333,  64  S.  E. 
5,  and  Baird  v.  Dunn  (1895)  33  N.  B. 
156,  reviewed  in  §  13,  note  11,  supra. 

(o)  LoKginK. 

In  Parsons  v.  Industrial  Acci.  Com- 
mission (1918)  178  Cal,  394,  173  Pac. 
585,  the  admitted  facts  were  that  Par- 
sons employed  one  Huddle  under  a 
contract  the  only  provisions  of  which 
were  that  the  latter  was  to  cut  fire- 
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wood  from  the  land  of  the  former,  and 
that  for  each  cord  cut  the  sum  of  $4.50 
was  to  be  paid.  Parsons  exercised  no 
control  over  Huddle,  who,  with  his 
own  tools,  and  as  a  free  agent  working 
when  and  as  he  pleased,  cut  such 
timbers  as  in  his  judgment  were  best 
suited  to  his  purpose  In  converting 
them  into  cordwood.  Held,  that  Hud- 
dle was  not  an  "employee"  within  the 
meaning  of  the  California  Workmen's 
Compensation  Act. 

In  Clark  v.  Tall  Timber  Lumber  Co. 
(1916)  140  La.  380,  73  So.  239,  the  con- 
clusion that  the  plaintiff  was  an  inde- 
pendent contractor  was  held  to  have 
been  properly  deduced  from  evidence 
to  the  effect  that  there  was  a  verbal 
agreement  between  plaintiff  and  de- 
fendant's agent  T.,  by  virtue  of  which 
T.  was  to  take  all  the  ties  made  by  the 
plaintiff  from  the  company's  timber 
at  16i  cents  apiece  for  the  pine  ties, 
and  18  i  cents  apiece  for  the  oak  ties, 
delivered  on  the  track,  payment  to  be 
made  at  the  company's  office  on  writ- 
ten order  given  by  T.,  after  counting 
and  inspecting  the  ties;  that  plaintiff 
did  not  work  under  the  direction  of 
any  officer  or  employee  of  the  com- 
pany; and  that  the  said  company  had 
nothing  whatever  to  do  with  the  labor 
employed  by  the  plaintiff,  or  the  man- 
ner in  which  he  did  this  work  under 
the  said  contract,  except  to  see  that 
the  ties  were  made  according  to  speci- 
fications. 

(d)  Work  In  mines. 

In  Harris  v.  McNamara  (1892)  97 
Ala.  181,  12  So.  103,  it  was  held  that 
an  action  brought  under  the  Alabama 
Employers'  Liability  Act  could  not  be 
maintained,  the  evidence  being  to  the 
effect  that  the-  immediate  employer  of 
plaintiff's  decedent  had  agreed  to  get 
or«  in  the  defendants'  mine,  and  de- 
liver it  to  them  upon  cars  furnished 
by  them  at  a  specified  price;  that  he 
was  to  furnish  his  own  labor,  tools, 
and  other  appliances  for  executing  the 
engagement,  and  the  means  and  de- 
tails of  its  execution  were  subject  to 
his  own  exclusive  control  and  manage- 
ment; that  he  was  to  select  and  em- 
ploy his  own  assistants,  as  many  as  he 
chose,  and  pay  them  such  wages  as  he 
saw  fit  to  agree  to  pay ;  and  that  with 
these  means  the  defendants  had  no 
concern,  and  had  not  reserved  any 
authority  or  control  over  them. 

In  Warrior-Pratt  Coal  Co.  v.  Sher- 
eda  (1913)  183  Ala.  118,  62  So.  721.  it 
was  held  that  an  action  could  not  be 


maintained  under  the  Alabama  Em- 
ployers' Liability  Act,  by  a  man  whose 
position  was  defined  by  evidence 
which  showed  merely  that  he  under- 
took to  mine  coal  in  defendant's  mine, 
at  a  stated  rate  per  ton,  at  a  place, 
and  within  the  limits,  fixed  by  defend- 
ant's superintendent. 

(e)  Work  In  qnarriei. 

In  Strickeb  v.  Industrial  Commis- 
sion (reported  herewith)  ante,  1159, 
where  compensation  was  claimed  un- 
der the  Utah  Workmen's  Compensa- 
tion Act  for  a  fatal  injury  caused  to 
one  Strieker  by  a  premature  explosion 
in  a  quarry,  the  parties  by  whom  he 
had  been  engaged  to  work  in  the 
quarry  had  made  with  the  Amalga- 
mated Sugar  Company  a  contract  by 
which  they  undertook  to  "properly 
quarry,  break,  haul,  and  deliver  and 
unload,  at  such  place  or  places  upon 
the  sugar  company's  factory  grounds 
...  as  the  said  sugar  company  or 
its  representatives  may  designate  and 
direct,  all  the  lime  rock  which  the 
said  sugar  company  shall  desire  for 
its  use  in  its  sugar  factories  .  .  . 
during  the  campaign  of  1917."  The 
said  rock  was  to  be  quarried  from 
such  portions  of  the  company's  rock 
quarry  as  the  said  company  might 
from  time  to  time  direct,  and  to  "be 
broken  into  pieces  of  as  near  uniform 
size  as  possible,  consisting  of  cubes 
measuring  not  less  than  2  inches  or 
more  than  4  inches;  and  if  said  first 
party  shall  deliver  rock  of  any  differ- 
ent size,  or  rock  quarried  from  any 
other  portions  of  said  quarry  or 
ledges  than  where  directed  by  the  said 
sugar  company,  such  rock  will  not  be 
accepted  or  paid  for  by  said  sugar 
company."  The  contractors  were  to 
deliver  such  rock  as  fast  and  in  such 
quantities  as  the  sugar  company 
might  desire,  during  the  specified  peri- 
od. If  the  contractor  at  any  time 
refused  or  neglected  to  supply  proper- 
ly skilled  workmen  or  laborers,  or 
tools,  or  failed  in  any  respect  to  pros- 
ecute the  work  with  promptness  and 
diligence,  or  failed  in  the  perform- 
ance of  any  of  the  agreements,  the 
sugar  company  might,  at  its  option, 
terminate  the  contract,  and  employ 
the  necessary  workmen,  laborers, 
teams,  or  tools  to  fully  carry  out  the 
provisions  of  the  agreement,  the  cost 
and  expenses  of  such  operation  and 
employment  to  be  chargeable  to  the 
contractors.  The  sugar  company  as- 
sumed "no  responsibility  whatever  in 
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connection  with  the  work  herein  con- 
tracted for,  or  in  connection  with  the 
operation  of  the  quarry  aforesaid,  but 
that  the  said  quar)-ymen  assume  all 
such  responsibility,  whether  for 
wages  and  moneys  due  to  workmen, 
laborers,  teamsters,  or  other  persons, 
for  performing  the  work  herein  con- 
tracted for,  or  whether  damages,  of 
whatever  kind  or  nature,  caused  by, 
'Or  arising  from,  or  incidental  to,  the 
performance  of  such  work."  The  su- 
gar company  agreed  to  pay  to  the  con- 
tragtors  a  specified  sum  for  each  ton  of 
rocK  delivered  at  two  designated 
places.  Some  months  after  the  execu- 
tion of  this  contract,  Fuhriman  and 
Theurer  made  with  Strieker  and  Oli- 
verson  a  contract,  by  which  the  latter 
persons  undertook  to  perform  all  the 
labor  necessary  in  drilling  holes, 
loading  and  shooting  same,  and  all 
other  labor  necessary  or  incident  to 
shooting  down  20,000  tons  of  lime 
rock  at  the  sugar  company's  quarry. 
They  agreed  to  drill  such  number  of 
holes  as  might  be  necessary  in  the 
prosecution  of  said  work,  and  to  do  it 
in  a  workmanlike  manner,  and  to  do 
all  work  contemplated  by  the  contract, 
for  the  sum  of  $1.60  per  foot  of  depth 
of  each  of  the  holes  drilled  for  the 
shooting  of  the  rock.  Fuhriman  and 
Theurer  were  to  pay  for  all  powder 
used  in  the  prosecution  of  the  work 
at  the  price  of  the  same,  and  to  fur- 
nish necessary  drills  for  use  in  car- 
rying on  the  work.  It  was  further 
agreed  that  Strieker  and  Oliverson 
should  act  upon  their  own  judgment- 
as  to  the  manner  of  prosecuting  the 
work,  and  they  were  to  be  in  all  re- 
spects free  from  any  control  whatso- 
ever on  the  part  of  Fuhriman  and 
Theurer.  Strieker  and  Oliverson 
were  to  assume  all  risks  of  accident  to 
them  or  to  their  employees  from  the 
conditions  obtaining  in  the  quarry,  in 
drilling  the  holes,  or  loading  or  shoot- 
ing same,  and  generally  as  to  all 
things  connected  with  the  prosecu- 
tion of  the  work  contemplated  by  the 
contract.  They  agreed  to  hold  the 
contractors,'  Fuhriman  and  Theurer, 
harmless  from  all  claims  or  demands 
whatsoever  because  of,  or  on  account 
of,  injury  occasioned  to  either  persons 
or  property  in  thj  prosecution  of  the 
work.  Oliverson's  undisputed  testi- 
mony was  to  the  effect  that  he  and 
Strieker  hired  and  needed  assistants, 
took  complete  charge  of  them,  and 
paid  their  wages;  that  Fuhriman  and 


Theurer  had  nothing  to  do  with  ei- 
ther of  them,  or  with  the  men  they 
employed ;  that  they  divided  the  prof- 
its accruing  from  their  work;  that 
they  received  their  board,  in  addition 
to  the  pay  named  in  the  contract ;  that 
no  suggestions  were  ever  made  to 
them  by  anybody  as  to  when  they 
should  drill;  that  they  did  their  own 
work  in  the  way  they  wanted  to ;  that 
their  tools,  except  a  hammer,  were 
furnished  by  Fuhriman  and  Theurer; 
that  they  were  not  told  when  to  work 
or  anything  about  it — when  or  where 
to  drill,  or  how  to  drill;  that  neither 
Fuhriman  nor  Theurer  at  any  time 
exercised  any  control  over  them  as  to 
the  manner  of  doing  the  work;  that 
he  and  Strieker  at  all  times  did  as 
they  saw  fit,  without  any  interference 
by  anyone.  The  testimony  also 
showed  that  all  the  employees  were  in- 
sured in  the  state  insurance  fund, 
except  Strieker  and  Oliverson,  and 
that  the  latter  were  not  insured  be- 
cause they  were  thought  to  be,  and 
treated  as,  independent  contractors. 
It  was  agreed  that  Strieker  and  Oli- 
verson should  be  boarded,  though 
there  was  no  stipulation  to  that  effect 
in  the  written  contract.  Held,  that 
neither  the  original  contractors  nor 
the  subcontractors  were  "employees," 
within  the  meaning  of  the  Compensa- 
tion Act. 

(f)  Trsmsportatioa  tvork. 

In  Norton  v.  Day  Coal  Co.  (1920) 
—  Iowa,  — ,  180  N.  W.  905,  the  evi- 
dence held  to  warrant  the  commis- 
sion in  finding  that  the  claimant 
was  an  independent  contractor,  and 
therefore  not  .within  the  scope  of  the 
Iowa  Workmen's  Compensation  Act, 
was  thus  summarized  in  the  opinion: 
"The  plaintiff's  general  business  was 
teaming,  which  he  pursued  with  his 
own  team.  For  the  most  of  the  year 
he  hauled  for  the  city  and  for  mate- 
rialmen, thus  obtaining  steadier  work 
and  better  pay  than  defendant  could 
give  him.  He  hauled  coal  for  defend- 
ant only  when  the  demand  for  coal 
was  so  acute  that  there  was  more 
hauling  than  the  regular  employees 
of  the  defendant  could  handle.  He 
admits  he  earned  his  livelihood  by 
using  his  own  team  and  working  for 
different  people  with  it.  While  he 
generally  obtained  coal  hauling  when 
he  asked  defendant  for  it,  and  though, 
during  some  five  weeks  prior  to  his 
injury,  he  did  haul  for  defendant,  he 
was  at  no  time  sure  of  obtaining  it. 
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knew  at  no  time  how  much  hauling 
he  could  get  to  do,  or  how  long  it 
would  last.  All  hauling  was  paid  for 
by  the  load,  and  settlement  made 
weekly.  He  could  apply  for  this  work 
when  he  pleased,  and  abandon  it  at 
any  moment.  He  did  the  hauling  with 
his  own  team.  He  was  at  liberty  tp 
decline  any  job  of  hauling  for  defend- 
ant, and  hauled  coal  for  its  competi- 
tors without  subjecting  himself  to  a 
refusal  by  defendant,  on  later  appli- 
cation, to  haul  coal  for  it.  It  follows 
defendant  had  no  right  to,  and  did  not, 
exercise  any  control  over  when  plain- 
tiff should  or  should  not  work  for  it, 
and  its  only  power  was  to  refuse  him 
work,  which,  as  it  happens,  was  a  pow- 
er it  never  exercised.  The  engage- 
ment between  the  parties  was  that  if 
plaintiff  applied  for  any  hauling,  and 
defendant  had  some,  plaintiff  would 
be  permitted  to  haul.  If  there  was 
no  hauling  when  he  applied,  he  would 
be  advised  when  a  job  did  turn  up, 
and  be  permitted  to  haul.  When  there 
was  no  more  hauling  available,  de- 
fendant would  advise  plaintiff  of  that 
fact,  whereupon  he  would  depart.  De- 
fendant was  not  concerned  in  wheth- 
er Norton  loaded  or  unloaded  the 
wagon  himself,  or  with  help  hired  by 
him.  If  he  encountered  any  difficul- 
ties, his  was  the  task  of  overcomin]g 
them.  If  he  needed  help,  it  was  for 
him  to  hire  and  pay  for  it,  and  he  did 
hire  help  on  more  than  one  occasion. 
He  was  told  where  to  get  coal  to  load, 
and  to  whom  to  deliver  it.  On  deliv- 
ery he  was  to  obtain  a  receipt,  and 
this  would  be  the  basis  of  settling 
how  much  was  due  him."  The  court 
said:  "Defendant  was  given  no  right 
whatever  to  control  the  management 
and  care  of  the  team,  and  it  never  at- 
tempted to  exercise  any  control  on 
that  head.  The  care  and  management 
remained  entirely  with  Norton.  The 
relationship  of  master  and  servant 
does  not  exist  unless  there  be  the 
right  to  exercise  control  over  methods 
and  detail — to  direct  how  the  result  is 
to  be  obtained.  The  power  to  direct 
must  go  beyond  tellinsr  what  is  to  be 
done — to  telling  'how  it  is  to  be  done.' 
Zeitlow  V.  Smock  (1917)  65  Ind.  App. 
643,  117  N.  E.  668;  Prest-O-Lite  Co. 
V.  Skeel  (1914)  182  Ind.  593,  106  N.  E. 
365,  Ann.  Cas.  1917A,  474t  7  N.  C.  C. 
A.  724.  The  only  right  defendant  had 
to  exercise  control  over  methods  and 
detail,  and  the  only  right  on  that  head 
that  was  exercised,  was  to  direct 
plaintiff  where  to  get  his  coal,  and  the 


kind  and  amount;  that  he  should  then 
drive  on  the  scale  and  weigh,  and 
then  scale  or  tnm  the  load,  or  add  to 
it,  as  defendant  might  direct;  to  di- 
rect to  whom  delivery  should  be  made, 
and  that  a  receipt  be  obtained  as  the 
basis  for  giving  proper  credit  for  the 
haul.  There  was  no  right  to  exercise 
control,  and  none  was  exercised,  over 
the  speed  with  which  delivered. 
There  was  less  control,  or  right  to 
control,  in  the  case  before  us  than 
there  was  in  the  many  cases  wherein 
it  was  held  that  it  was  not  suffi(^ent 
control  over  method  and  detail  to  con- 
stitute an  employment." 

In  Winters  v.  American  Radiator 
Co.  (1915)  128  Minn.  508,  L.R.A. 
1915D,  476,  151  N.  W.  277,  a  transfer 
company,  employed  by  a  manufactur- 
ing company  to  make  deliveries  at  a 
certain  rate  per  hundredweight,  was 
held  to  be  an  independent  contractor, 
for  the  reason  that  no  control  was  ex- 
ercised over  it. 

In  Sugar  Valley  Coal  Co.  v.  Drake 
(1917)  66  Ind.  App.  152,  117  N.  E.  937. 
a  finding  that  the  decedent  of  a  claim- 
ant under  a  workmen's  compensation 
act  was  an  "employee"  was  held  to  be 
error,  where  the  uncontradicted  evi- 
dence showed  that  he  was  an  extra 
teamster,  engaged  by  the  defendant 
during  the  busy  season  only;  that  he 
was  paid  according  to  the  tonnage 
hauled;  that  he  furnished  his  own 
team  and  wagon;  that  he  was  not 
subject  to  any  rules  as  to  the  hours 
of  his  work,  and  could  come  and  go 
-whenever  he  pleased;  and  that  the  de- 
fendant exercised  no  control  or  super- 
vision over  him  in  respect  of  the  man- 
ner of  doing  his  work,  or  of  the  road 
he  should  travel. 

In  Fink  v.  Missouri  Furnace  Co. 
(1884)  82  Mo.  376,  52  Am.  Rep.  376. 
the  defendant  entered  into  a  verbal 
contract  by  which  the  persons  em- 
ployed agreed  to  haul  sand  for  it  at 
a  certain  rate  per  load,  and  by  which 
no  control  over  him,  with  respect  to 
the  mode  in  which  the  work  was  to  be 
executed,  was  reserved.  There  was 
also  testimony  to  the  effect  that  there 
was  no  agreement  with  the  employee 
as  to  how  he  should  dig  the  sand.  "The 
necessary  inference  was  held  to  be 
that  he  was  an  independent  contrac- 
tor. 

In  Moore  v.  Stainton  (1903)  80  App. 
Div.  295,  80  N.  Y.  Supp.  244.  affirmed 
without  opinion  in  (1904)  177  N.  Y. 
581,  69  N.  E.  1127,  where  an  action 
was  held  not  to  be  maintainable  for 
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injuries  caused  by  a  truck  belongingr 
to  Stainton,  which  was  then  being 
used  for  the  delivery  of  the  goods  of 
his  codefendants,  Perkins,  Goodwin,  & 
Company,  wholesale  paper  dealers, 
the  evidence  was  to  the  effect  that 
Stainton  was  a  boss  cartman,  who 
owned  a  large  number  of  trucks  and 
horses,  and  worked  for  Perkins,  Good- 
win, &  Company,  and  other  business 
houses;  that  he  carted  goods  for 
Perkins,  Goodwin,  &  Company  at  a 
certain  price  per  ton;  that,  when 
Perkins,  Goodwin,  &  Company  had 
goods  at  the  docks,  their  shipping 
clerk  made  out  a  list  thereof,  with 
their  destinations,  and  handed  it  ei- 
ther to  Stainton  or  his  superintend- 
ent; and  that  no  other  directions  were 
given  by  or  on  behalf  of  Perkins. 
Goodwin,  &  Company,  to  Stainton,  or 
to  his  superintendent,  or  to  any  of 
Stainton'a  employees.  The  probative 
significance  of  these  circumstances,  as 
showing  clearly  that  Stainton  was  an 
independent  contractor,  was  held  not 
to  be  overcome  by  the  three  items  of 
evidence  specially  relied  upon  by  the 
claimant,  viz.,  that  Stainton  carried 
receipts,  in  which  the  consignee  re- 
ceipted to  Perkins,  Goodwin,  &  Com- 
pany; that  a  part  of  the  shipping 
clerk's  office  of  Perkins,  Goodwin,  & 
Company  was  set  apart  for  Stainton 
or  his  superintendent;  and  that  a 
member  of  the  firm  of  Perkins,  Good- 
win, &  Company,  referring  to  the  work 
undertaken  by  Stainton,  testified  that 
"h«  has  to  do  it  not  only  to  our  satis- 
faction, but  according  to  our  direc- 
tion;" and,  also,  that  either  Stainton 
or  his  superintendent  was  always  in 
Perkins,  Goodwin,  &  Company's  place, 
exercising  his  duties  and  receiving  in- 
structions. The  effect  of  the  third  of 
these  items  was  held  to  be  qualified 
by  a  "consistent  statement"  of  the 
witness:  "We  do  not  give  any  direc- 
tion to  his  drivers  at  all — any  time. 
We  do  not  give  any  directions  what- 
ever to  Mr.  Stainton,  except  to  hand 
him  the  written  delivery  order  of  the 
good.s."  It  seems,  however,  to  be  at 
least  an  open  question  whether  the 
court  was  warranted,  as  a  matter  of 
law,  in  ascribing  to  this  testimonv  a 
specific  qualifying  significance.  Hav- 
ing regard  to  the  principle  that  the 
essential  point  in  all  cases  of  this  type 
is  whether  the  employer  was  invested 
by  the  contract  with  the  right  of  con- 
trolling the  details  of  the  work,  and 
not  whether  he  actually  exercised  such 


control,  such  testimony  did  not  neces- 
sarily tend  to  prove  that  the  truck- 
man was  an  independent  contractor. 
(k)  Loadlag  and  nnloadiaK  of  ship*. 

In  Hass  v.  Philadelphia  &  S.  Mail 
S.  S.  Co.  (1879)  88  Pa.  269,  82  Am. 
Rep.  462,  the  defendant  employed  a 
stevedore  under  a  continuing  contract, 
to  load  and  unload  its  vessels,  on  the 
terms  that  he  was  to  be  paid  by  the 
day  on  each  of  the  outward  cargoes, 
and  by  the  package  or  barrel  on  each 
of  the  inward  cargoes.  Neither  the 
master  of  the  vessel  nor  his  crew  had 
anything  to  do  with  the  work,  which 
was  in  the  exclusive  charge  of  the 
stevedore,  who  employed  his  own  men 
and  used  his  own  machinery  and 
cargo  planks.  A  seaman  on  one  of  the 
company's  steamers,  while  on  duty  as 
a  night  watchman,  having  stepped  on 
one  of  these  planks,  which  tilted,  was 
thrown  overboard  and  seriously  in- 
jured. He  brought  suit  against  the 
company  for  damages,  which  he  al- 
leged were  occasioned  by  the  negli- 
gence of  the  company's  servants. 
Held,  that  the  questions  whether  the 
stevedore  was  an  agent  of  the  com- 
pany or  in  an  independent  employ- 
ment, and  whether  the  plaintiff  was  a 
fellow  servant  in  a  common  employ- 
ment with  the  stevedore  and  his  serv- 
ants, were  properly  submitted  to  the 
jury.  The  only  precedent  cited  was 
Mullan  V.  Philadelphia  &  S.  Mail  S.  S. 
Co.  (18*75)  78  Pa.  25,  21  Am.  Rep.  2. 
But  the  independence  of  the  steve- 
doring contract  was  not  discussed  in 
that  case.  The  two  points  considered 
were  (1)  whether  the  chief  stevedore 
(the  actual  tort-feasor)  was  a  fellow 
servant  of  the  members  of  his  gang, 
or  a  vice  princioal  of  the  defendant 
company;  and  (2)  whether  the  injured 
workman  was  a  fellow  servant  of  the 
mate.  It  is  evident,  therefore,  that, 
for  the  purposes  of  its  decision,  the 
court  assumed  that  the  stevedore  was 
a  servant  of  the  steamship  company. 

(h)  Asricnltare. 

Marsh  v.  Hand  (1890)  120  N.  Y. 
315,  24  N.  E.  463,  1  Am.  Neg.  Cas. 
390  (see  §  22,  note  1,  of  monograph  ap- 
pended to  NichoUs  V.  Hubbell,  ante, 
274). 
(1)  Ssnitarr  work  in  manicipAllties. 

In  Gulfport  v.  Shepperd  (1917)  116 
Miss.  439,  77  So.  193,  where  the  sani- 
tary contractor  of  the  defendant  city 
had  not  properly  fastened  the  cover  of 
the  cesspool  on  the  plaintiff's  preni- 
ises,   the   consequence   being   that   it 
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f  36.  Independence  negatived  with  re- 
lation to  circumstantial  evidence. 

The  cases  in  which  the  conclusion 


that  the  person  employed  was  not  an 
independent  contractor  was  deduced 
from  evidence  of  this  description  are 
reviewed  in  the  footnote.^ 


gave  way  under  her  when  she  stepped 
on  it,  ^t  appeared  that  a  municipal 
ordinance  required  that  the  cleaning 
of  all  cesspools  should  be  done  exclu- 
sively by  the  contractor,  and  that  the 
owner  or  occupant  of  the  premises 
should  pay  a  specified  sum  for  the 
work  of  cleaning.  Held,  that  the  city 
was  not  responsible  for  the  contrac- 
tor's negligence.  The  court  said :  "In 
the  cleaning  of  the  cesspool  of  the 
appellee  the  remuneration  was  to  go 
solely  to  the  contractor.  The  city, 
further  than  to  see  that  his  work  was 
properly  done,  in  no  way  attempted  to 
supervise  the  details  of  the  doing  of 
the  work.  These  details  were  left  al- 
together to  the  party  doing  the  work. 
The  ordinance,  in  effect,  only  gives  an 
exclusive  privilege  or  license  to  the 
city  sanitary  contractor  to  do  this 
character  of  work  for  the  household- 
ers. He  must  do  it  in  a  proper  man- 
ner as  regards,  especially,  the  general 
results;  viz.,  it  must  be  done  in  a  sani- 
tary way;  but  the  actual  details  of 
how  he  performs  the  work  are  not  in 
any  way  attempted  to  be  interfered 
with  or  supervised  by  the  city," 

(J)  Theatrieal    parformaace. 

Thomas  v.  Springer  (1909)  134  App. 
Div.  640.  119  N.  Y.  Supp.  460  (see  § 
22,  note  1,  of  monograph  appended  to 
Nicholls  V.  Hubbell,  ante,  275). 
(k)  Sale  of  peraomal  property. 

In  Barton  v.  Studebaker  Corp. 
(1920)  —  Cal.  App.  — ,  189  Pac.  1035, 
where  the  plaintiff's  automobile  col- 
lided with  another  driven  by  one  Ow- 
en, who  was  engaged  on  a  commission 
basis  in  procuring  purchasers  for  the 
defendant's  cars,  the  evidential  ele- 
ments of  which  were  held  to  show  that 
he  was  an  independent  contractor 
were  as  follows :  that  he  received  no 
definite  compensation;  that  the  auto- 
mobile used  by  him  for  the  purpose  of 
his  work  was  his  own  property;  that 
he  himself  paid  the  cost  of  its  main- 
tenance and  of  the  gasolene  necessary 
to  run  it;  and  that  under  his  agree- 
ment with  the  defendant  he  was  free 
to  perform  the  stipulated  work  in  any 
manner  he  saw  fit.  The  conclusions 
of  the  court  were  thus  summed  up :  "In 
this  case  the  corporation  could  exer- 
cise no  authoritative  control  over  the 


work  of  Owen,  except,  perhaps,  merely 
the  right  to  require  him  to  carry  out 
its  instructions  as  to  the  representa- 
tions he  should  make  to  proposed  or 
prospective  purchasers,  of  the  char- 
acter of  the  automobiles  in  mechani- 
cal construction,  and  their  durability 
or  serviceable  quality,  and  this  au- 
thority is  analogous  only  to  that  of 
the  owner,  with  respect  to  the  con- 
tractor who  has  contracted  to  erect  a 
building  upon  the  former's  land,  ac- 
cording to  certain  plans  and  specifica- 
tions." 

In  Premier  Motor  Mfg.  Co.  v.  Til- 
ford  (1916)  61  Ind.  App.  164,  111  N. 
E.  645,  the  court  remarked  that,  even 
though  it  were  conceded  that  an  ar- 
rangement or  agreement  had  been 
made  between  the  defendant  company 
and  the  tort-feasor,  under  which  the 
latter  was  to  receive  a  commission  on 
sales  of  automobiles  made  by  him, 
"such  arrangement,  leaving  the  time, 
manner,  and  method  of  making  such 
sales  wholly  with  Duncan,  with  no 
right  in  appellant  to  in  any  way  man- 
age, direct,  or  control  him  in  the  mat- 
ter of  making  such  sales,  would  not  be 
sufficient  to  create  .  .  .  the  rela- 
tion of  master  and  servant." 

1  (a)  Work  ia  factories  aad  mills. 

In  Nyback  v.  Champagne  Lumber 
Co.  (1901)  48  C.  C.  A.  632,  109  Fed. 
732,  a  part  of  the  machinery  in  the 
defendant's  mill  was  a  "slasher,"  the 
sole  use  of  which  was  to  cut  slabs  and 
other  material  belonging  to  the  de- 
fendant, into  proper  lengths  for 
shingles,  lath,  and  pickets,  which, 
when  cut,  were  to  belong  to  the  de- 
fendant. The  defendant  kept  this 
machine  in  running  order,  defrayed 
the  expense  of  oiling  and  repairing  it, 
and  furnished  the  necessary  power 
and  light;  but  it  contracted  with  B.  to 
do  the  manual  work  needed  for  the 
operation  of  the  machine,  giving  him 
no  authority  to  use  it  upon  other  ma- 
terial of  his  own,  or  for  anybody  oth- 
er than  the  defendant.  For  doing 
this  manual  work,  the  defendant 
agreed  to  pay  him  a  price  measured 
by  the  product.  While,  nominally,  B. 
was  to  employ  and  pay  for  such  as- 
sistance as  he  needed,  the  wages  of 
the  helpers  were  paid  by  the  defend- 
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ant,  and  deducted  from  the  amount 
which  otherwise  would  have  been  due 
to  B.  The  conclusion  of  the  court  was 
that,  upon  the  facts  stated,  B.  "was 
not  an  independent  contractor,  but  a 
servant  of  the  defendant,  put  in 
charge  of  a  particular  machine  upon 
the  terms  stated,  to  operate  it  for  the 
defendant;  and  that  whatever  duty 
there  was  to  notify  an  inexperienced 
person  engaged  [by  B,]  to  work  upon 
or  about  it,  of  the  dangers  incident  to 
the  employment,  remained  a  duty  of 
the  defendant."  For  an  earlier  ap- 
peal of  this  case,  see  (1899)  33  C.  C. 
A.  269,  63  U.  S.  App.  519,  90  Fed.  774. 
In  Giacomini  v.  Pacific  Lumber  Co. 
(1907)  5  Cal.  App.  218,  89  Pac.  1059, 
the  plaintiff  was  injured  by  a  defec- 
tive machine,  while  working  in  the 
shingle  department  of  the  defendant's 
lumber  mill.  His  immediate  employ- 
ers were  Thompson  and  Maddux,  who 
were  manufacturing  shingles  under 
an  agreement  which  provided  that  de- 
fendant was  to  furnish  the  power  and 
machinery,  and  keep  the  machinery  in 
repair,  and  that  Thompson  and  Mad- 
dux were  to  receive  a  specified  amount 
per  thousand  shingles  manufactured. 
The  evidence  held  to  be  sufficient  to 
support  a  verdict,  against  the  defend- 
ant was  thus  summarized  by  the 
court:  The  compensation  of  Thomp- 
son and  Maddux  was  subject  to 
change  at  any  time,  and  was  frequent- 
ly changed  by  the  company.  The 
agreement  was  not  for  any  definite 
term,  and  could  be  terminated  at  any 
time  by  either  party  to  it.  The  de- 
fendant owned  the  sawmill  and  the 
shingle  machines,  and  the  same  power 
operated  the  main  mill  and  the  shingle 
machines.  The  defendant  furnished 
all  the  machinery,  the  power,  and  the 
lights,  made  all  important  repairs,  and 
furnished  all  the  oil  for  the  machin- 
ery. The  material  to  be  manufactured 
into  shingles  was  the  refuse  from  the 
main  mill,  this  .material  being  carried 
down  to  the  shingle  machines  by  ele- 
vators, and  taken  therefrom  by  men 
in  the  employ  of  the  company. 
Thompson  was  the  principal  man  in 
the  shingle  department,  and  looked 
after  the  work,  but  was  sometimes 
called  into  the  main  mill,  and  worked 
there  when  the  shingle  machines  were 
idle.  When  they  were  running,  he 
and  Maddux  occasionally  filed  saws 
in  the  main  mill,  and  they  and  the 
other  men  in  the  shingle  mill  often 
worked  at  various  jobs  in  the  main 


mill  when  the  shingle  mill  was  idle. 
If  they  were  short  of  stock,  Thompson 
and  Maddux  complained  to  Howatt, 
the  general  foreman  of  defendant,  and 
if,  stock  was  accumulating,  he  would 
not  permit  them  to  shut  down.  How- 
att passed  through  the  shingle  depart- 
ment, sometimes,  two  or  three  times 
a  day,  and  frequently  criticized  the 
work  of  the  men,  and  occasionally 
gave  them  orders.  On  one  occasion, 
when  Howatt  was  disabled,  Thomp- 
son took  his  place  as  foreman  of  the 
main  mill,  and  continued  therein  for 
a  week  or  more.  The  men  in  the 
shingle  department,  including  Thomp- 
son and  Maddux,  were  paid  at  the 
window  of  the  company's  ofifice,  by 
the  company,  and  in  checks  signed  by 
it,  on  the  same  day  of  each  month  as 
the  men  hired  by  it  directly,  or,  if  the 
amount  was  small,  sometimes  in  cash ; 
but  the  amount  so  paid  was  charged  on 
the  books  of  the  company  to  Thompson 
and  Maddux.  The  names  of  all  the 
men  in  the  shingle  department  were 
on  the  pay  roll  kept  by  the  company, 
and  opposite  their,  names  was  a  state- 
ment, showing  the  amount  due  each 
for  wages  during  the  month,  and  the 
amount  due  to  the  company  for  bills 
incurred  by  them  at  the  store,  or 
saloon,  or  livery  stable  owned  by  the 
company.  On  some  occasions  the  com- 
pany deducted  from  the  pay  of  the 
men  working  in  the  shingle  depart- 
ment, the  amount  due  for  state  and 
county  poll  taxes. 

The  syllabus  of  the  court  in  Tal- 
mage  v.  Tift  (1920)  25  Ga,  App.  639, 
104  S.  E.  91,  is  as  follows:  "In  a  suit 
to  recover  damages  for  injuries  al- 
leged to  have  been  sustained  by  the 
plaintiff  while  employed  as  a  laborer 
to  work  about  a  mill,  where  it  appears 
from  the  evidence  that  the  defendant 
was  the  owner  of  the  mill,  which  was 
located  upon  his  premises,  and,  under 
a  contract  made  by  the  defendant 
with  another  person,  was  operated  by 
the  latter,  whose  duty  it  was  to  fur- 
nish the  necessary  labor  and  saw 
lumber  into  shingles  at  a  stipulated 
price  to  be  paid  by  the  defendant,  the 
defendant  supplying  the  lumber  and 
the  machinery  and  keeping  the  ma- 
chinery in  repair,  which  contract  was 
subject  to  rescission  and  cancelation 
at  any  time,  and  where  the  defendant 
testifies  that  to  his  knowledge  the  per- 
son operating  the  mill  did  not  employ 
any  children  about  the  mill,  and  that 
he   (the  defendant)   would  not  have 
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allowed  it,  that  the  plaintiff's  injuries 
were  treated  by  a  physician  employed 
by  the  defendant  to  look  after  and 
treat  injured  employees  at  the  mill, 
and  that  the  bill  for  the  plaintiff's, 
treatment  was  paid  by  the  defendant, 
the  inference  is  authorized  that  the 
defendant  had  the  right  to  control  and 
discharge  laborers  employed  about 
the  mill,  and  that  the  contract  be- 
tween the  defendant  and  the  person 
operating  the  mill  was  not  made  by 
the  defendant  in  good  faith,  for  the 
purpose  of  establishing  an  independ- 
ent contract  with  the  person  operating 
the  mill,  but  was  made  by  the  defend- 
ant for  the  purpose  of  avoiding  re- 
sponsibility for  injuries  to  the  labor- 
ers employed  about  the  mill ;  and  that 
the  person  operating  the  mill  was  not 
an  independent  contractor,  but  that 
the  relation  of  master  and  servant  ex- 
isted between  the  defendant  and  the 
plaintiff.  See,  in  this  connection. 
Civil  Code  1910,  §  4415." 

In  Indiana  Iron  Co.  v.  Cray  (1897) 
19  Ind.  App.  565,  48  N.  E.  803,  the  per- 
son under  whom  (he  plaintiff  was 
working,  when  injured,  was  a  "boss 
roller,"  employed  in  defendant's  roll- 
ing mill  to  manufacture  iron  and  steel. 
The  motive  power  was  supplied  to  him 
by  the  defendant  company,  and  he  was 
to  be  paid  so  much  per  ton  for  the 
product  of  his  work,  and  apportion 
the  amount  received  between  himself 
and  his  assistants.  These  were  em-* 
ployed  by  him,  and  were  subject  to 
dismissal  either  by  him  or  by  the  de- 
fendant. Held,  that  the  "boss  roller"  , 
was  not  an  independent  contractor, 
but  merely  a  foreman  of  the  defend- 
ant. 

In  Goldman  v.  Mason  (1888;  City 
Ct.  of  Brooklyn)  18  N.  Y.  S.  R.  376,  2 
N.  Y.  Supp.  337,  the  defendants'  testi- 
mony tended  to  show  that  there  pre- 
vailed in  their  furniture  factory  a  so- 
called  "contract"  system;  that  S.  was 
one  of  the  contractors  employed  by 
them;  that  he  was  engaged  to  make 
seat  frames  at  an  agreed  price  per 
piece,  the  work  being  done  by  him  in 
the  factory;  that  the  .defendants  fur- 
nished him  with  the  stock  in  the 
rough,  with  the  machinery,  the  power, 
and  the  room  to  work  in,  and  kept  the 
machinery  in  repair;  that  he  worked 
for  no  one  else;  that  there  was  no 
fixed  term  to  his  employment,  and  that 
it  was  liable  to  be  ended  at  any  time. 
The  plaintiff  was  injured,  while  work- 
ing under  S.     Held  that,  even  if  the 


jury  should  find  that  S.  agreed  with 
the  plaintiff  as  to  his  wages,  there 
was  testimony  in  the  case  which  re- 
quired the  submission  to  the  jury  of 
the  question  whether  Swain  was  a  con- 
tractor or  servant. 

In    Andrews    Bros.    Co.    v.   Bums 
(1901)  22  Ohio  C.  C.  437,  12  Ohio  C. 
D.  305,  where  a  "rougher"  in  defend- 
ant's rolling  mill   had  been  injured 
through  the!  negligence  of  his  imme- 
diate employer,  a  boss  roller,  the  evi- 
dence showed  that,   under  the  rules 
adopted  in  the  establishment,  the  boss 
rollers    selected   their  own   assistant 
rollers  and  the  roughers  and  beaters, 
whose    remuneration   consisted   of  a 
specified  percentage  of  the  earnings 
of  the  boss  rollers,  and  who  received 
St    the    office    of   the    company   the 
amount  found  to  be  due  to  them  on 
this  footing.    It  was  the  duty  of  the 
company  to  furnish  all  the  machin- 
ery, and  to  keep  it  in  repair.    The 
company  also  gave  the  boss  rollers 
lists  of  the  size  and  character  of  the 
iron   that   was   to   be   manufactured. 
Over  the  whole  mill  was  a   general 
superintendent,  employed  and  paid  by 
the  company,  whose  business  it  was 
to  see  that  all  the  iron  was  properly- 
manufactured  and  the  machinery  kept 
in  proper  condition.     There  was  no 
agreement  as  to  how  long  the  mills 
should    continue    in    operation,    they 
being  run  from  month  to  month  in  the 
same  manner  as  mills  are  generally 
run,  and  the  company  having  the  right 
to  continue  or  discontinue  the  work 
at  its  pleasure.    The  boss  roller  could 
discharge  the  men  engaged   by  him, 
and  hire  others,  at  his  pleasure;  but 
the  boss  roller  was  bound  to  discharge 
any  men  whose  work  was  not  satis- 
factory to  the  company,  and  if  he  did 
not  discharge  them,  after  having  been 
notified  by  the  company  to  do  so,  he 
was  liable  to  be  discharged  himself. 
Held,  that  the  boss  roller  was  a  serv- 
ant of  the  company,  that  its  obliga- 
tions to  his  assistants  were  those  of 
a  master,  and  that  the  plaintiff  was 
consequently     entitled     to      recover 
against  it  as  for  the  negligence  of  a 
superior  servant. 

In  Standard  Millwork  Co.  v.  Bick 
(1911)  33  Ohio  C.  C.  26,  one  S..  the 
plaintiff's  immediate  employer,  was 
operating  a  part  of  the  defendant's 
factory  for  the  construction  of  a  cer- 
tain kind  of  window  blinds  and  shut- 
ters, under  a  contract  providing  that 
the  company  was  to  furnish  the  plant, 
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machinery,  lubricating  oils,  and  ma- 
terial; that  S.  was  to  employ  and  pay 
all  the  employees;  and  that  the  com- 
pany was  to  have  no  control  or  super- 
"vision  over  them.  An  instruction  of 
the  trial  judge,  declaring  that  S.  was 
not  an  independent  contractor,  was 
approved. 

In  Foster  v.  National  Steel  Co. 
(1907)  216  Pa.  279,  65  Atl.  618,  it  was 
laid  down  that  a  man  engaged  to  un- 
load cars  with  helpers  hired  by  him- 
self, at  so  much  per  car,  should  be 
presumed,  in  the  absence  of  evidence 
to  the  contrary,  to  be  a  servant. 

In  Barclay  v.  Puget  Sound  Lumber 
Co.  (1908)  48  Wash.  241,  16  L.R.A. 
(N.S.)  140,  93  Pac.  430,  it  was  held 
that  a  complaint  which  alleged  in 
substance  that  the  plaintiff  had  made 
a  contract  with  the  owner  of  a  lath 
mill,  providing  that  he  was  to  operate 
it  by  piecework,  employ  the  other  men 
required  for  the  operation,  and  pay 
their  wages  out  of  the  amount  re- 
ceived from  the  owner,  was  not  demur- 
rable as  showing  on  its  face  that  the 
plaintiff  was  an  independent  contrac- 
tor, and  therefore  not  entitled  to  bring 
an  action  under  the  Factory  Act, 
against  the  owner  of  the  mill,  for  in- 
juries caused  by  unguarded  machin- 
ery. The  court  said:  "Tillman's  re- 
lation to  the  appellant  was  rather 
that  of  an  agent  than  that  of  an  in- 
dependent contractor.  The  appellant 
did  not  lease  or  surrender  to  him  the 
management  or  control  of  this  depart- 
ment of  its  mill.  It  surrendered  only 
the  right  to  employ  the  persons  need- 
ed to  carry  on  the  work.  It  still  re- 
tained control  as  to  the  manner  and 
mode  of  doing  the  work  and  control 
over  the  workmen  employed  by  Till- 
man. This,  as  we  say,  did  not  make 
Tillman  an  independent  contractor. 
He  was  but  the  agent  of  the  appel- 
lant, acting  in  this  regard  for  and  on 
its  behalf." 

(b)  Logstng. 

In  Schroer  v.  Brooks  (1920)  204 
Mo.  App.  567,  224  S.  W.  53  (trans- 
ferred from  Sup.  Ct.,  see  (1918)  — 
Mo.  — ,  200  S.  W.  1068) ,  the  court  thus 
stated  the  effect  of  the  evidence  which 
was  held  to  show  tliat  the  person  em- 
ployed was  an  independent  contractor, 
for  whose  wrongful  act  in  leaving 
timber  on  a  highway  the  employer  was 
not  responsible:  "Britts  was  to  be 
paid  so  much  a  thousand  for  the  cut- 
ting of  the  saw  logs  or  ties.  He  was 
to  select  the  timber,  determine  his 
19  A.L.R.— 88. 


own  hours  of  labor,  use  such  appli- 
ances as  he  saw  fit,  and  employed,  and 
paid  out  of  his  own  pocket,  his  son 
and  nephew  to  assist  in  cutting  the 
logs  and  ties.  He  received  no  direc- 
tion from  the  defendant,  nor  was  any 
control  shown  to  have  been  retained 
by  defendant  over  Britts;  no  moneys 
were  to  be  paid,  except  as  the  result  of 
the  cutting  of  logs  and  ties,  either 
many  or  none  at  all,  depending  abso- 
lutely upon  the  independent  deter- 
mination of  Britts.  Had  the  defend- 
ant "sought  to  terminate  the  cutting  of 
logs  and  ties,  he  would  not  have  dis- 
charged Britts  from  his  employ;  he 
would  merely  have  terminated  the 
contract,  which  was  reciprocal,  in  that 
Britts  could  likewise  terminate  the 
contract  at  any  time.  Nor  do  we  be- 
lieve that  it  can  be  said  that  the  mere 
fact  that  the  nature  of  the  labor  to 
be  performed  by  Britts,  under  his 
agreement  with  defendant,  belongs  to 
that  class  particularly  denominated 
'common'  or  'hard  laSor,'  in  and  of  it- 
self, precludes  it  being  the  subject  of 
independent  contract,  and  we  are  nei- 
ther disposed  nor  will  we  hold  such 
to  be  the  fact;  but,  on  the  contrary, 
if  any  added  dignity  or  importance  at- 
taches to  labor  when  performed  as  in- 
dependent contractor,  instead  of  as 
servant,  that  it  attaches  as  readily  to 
common  afi  to  skilled  labor." 

In  Keech  v.  John  L.  Roper  Lumber 
Co.  (1914)  166  N.  C.  503,  82  S.  E.  836, 
where  a  verdict  against  the  Wilkin- 
sons, codefendants  with  the  lumber 
company,  was  sustained,  it  was  held 
that  the  question  of  their  liability  for 
an  injury  received  by  the  plaintiff,  a 
servant  of  the  lumber  company,  while 
he  was  engaged  in  sawing  logs,  had 
been  properly  left  to  the  jury,  under 
the  instructions  as  given.  By  one  of 
these  they  were  told  that  if  the  Wil- 
kinsons, after  they  had  taken  a  log- 
ging contract  from  the  lumber  com- 
pany made  with  Dunbar,  a  subcon- 
tract, providing  that  he  was  to  do  the 
logging  in  his  own  way,  and  get  the 
logs  out  of  the  woods,  and  cut  them 
in  proper  lengths,  and  load  them,  on 
the  train  for  a  certain  price  [per  1,000 
feet],  and  the  Wilkinsons  were  to  fur- 
nish the  skidder  and  engine  for  the 
work,  then  Dunbar  would  be  an  inde- 
pendent contractor,  and  the  Wilkin- 
sons would  not  be  responsible  for  any 
damage  which  might  result  from  any 
negligence,  either  of  Dunbar  himself, 
or  of  those  under  his  control,  of  whom 
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the  immediate  tort-feasor  was  one. 
Another  instruction  was  to  the  effect 
that,  if  Dunbar  was  insolvent,  this 
was  a  circumstance  which  the  jury 
were  to  take  into  consideration  in  de- 
termining the  question  whether  he 
was  an  independent  contractor. 
(e)  Work  in  atMreantila  •■tmbllshmeata. 

In  Libertore  v.  Friedman  (1918)  224 
N.  Y.  710,  121  N.  E.  876,  a  journey- 
man tailor  who  did  his  work  at  home, 
and  was  paid  by  the  piece,  was  held 
to  be  an  "employee,"  within  the  pur- 
view of  a  Workmen's  Compensation 
Act 
(d)  Work  lai  mimaa. 

In  Arizona  Hercules  Copper  Co.  v. 
Crenshaw  (1919)  21  Ariz.  15,  184  Pac. 
996,  where  a  workman  hired  by  one 
Nolte  was  held  to  be  an  "employee," 
within  the  meaning  of  the  Arizona 
Employers'  Liability  Act,  it  appeared 
that  Nolte  entered  into  a  written  con- 
tract with  a  mining  company  for  sink- 
ing a  shaft  of  a  epecified  diameter,  at 
the  price  of  ^5  per  foot.  He  was  to 
furnish  all  necessary  labor,  and  was 
to  carry  on  the  work  of  sinking  the 
shaft  under  the  instructions  of  the 
appellant's  foreman.  Commenting  on 
th^se  provisions,  the  court  said :  "The 
fact  that  the  contract  does  not  fix  the 
number  of  feet  that  the  shaft  was  to 
be  sunk  left  it  optional  with  the  ap- 
pellant to  close  down  the  work  at  any 
time  without  breach  of  the  contract. 
So,  too,  Nolte  had  the  right  to  quit 
work  at  any  time  without  breaching 
the  contract.  At  most,  the  contract 
was,  in  legal  effect,  merely  that  the 
appellant  would  pay  Nolte  for  such 
work  as  he  might  do  in  sinking  the 
shaft  at  the  rate  of  $35  per  foot.  The 
work  to  be  done  was  indefinite  in 
amount,  and  subject  to  discharge  and 
control  by  the  appellant.  Such  a  con- 
tract is  not  an  independent  contract, 
but  is  clearly  dependent.  .  .  .  The 
stipulation  in  the  contract  that  the 
work  of  sinking  the  shaft  should  be 
carried  on  under  the  instructions  of 
the  foreman  of  the  company  is,  in  our 
opinion,  inconsistent  with  the  theory 
that  the  contract  was  independent. 
Whether  this  clause  means  that  the 
companjr's  foreman  was  to  have  the 
right  to  give  orders  to  Nolte  in  ref- 
erence to  the  methods  and  details  of 
accomplishing  the  work  is  not  entire- 
ly clear,  but  we  think  that  we  are  jus- 
tified in  giving  that  construction  for 
the  clause.    .    .    .    The  provision  that 


Nolte  was  to  furnish  all  the  necessary 
labor  to  accomplish  the  work,  if  it 
stood  alone  and  was  construed  by  it- 
self, would  indicate  that  Nolte  was  an 
independent  contractor;  but  the  re- 
lation of  Nolte  is  to  be  determined 
from  the  contract  as  a  whole — by  its 
spirit  and  -essence — and  not  by  the 
wording  or  phraseology  of  a  single 
sentence  or  paragraph.  .  .  .  (Con- 
sidering the  contract  as  a  whole,  we 
think  the  provision  in  reference  to 
furnishing  the  necessary  labor  is  rea- 
sonably susceptible  of  the  construction 
that  Nolte  was  the  mere  agent  of  the 
appellant  for  the  purpose  of  procur- 
ing and  furnishing  laborers  to  do  the 
work.  It  seems  unreasonable  to  con- 
clude that  Nolte  would  have  been  will- 
ing to  expend  his  money  and  occupy 
his  time  in  procuring  laborers  to  do 
the  work  under  a  contract  which  fixed 
no  specified  extent  of  the  work,  and 
which  contract  might  be  terminated 
at  any  time  by  the  appellant."  The 
opinion  was  also  expressed  that,  even 
if  the  written  contract  were  taken  to 
be  an  independent  one,  the  parol  evi- 
dence— admissible  in  favor  of  the  in- 
jured servant  as  being  a  third  party — 
showed  clearly  that  this  was  not  its 
character.  The  court  said:  "It  ap- 
pears from  the  evidence  that  Nolte 
was  required  to  make,  and  did  make, 
daily  written  reports  to  the  appellant 
as  to  the  work  being  done  in  the  shaft, 
showing  the  men  employed  therein,  in- 
cluding the  deceased ;  that  he  gave  no 
bond  or  other  security  to  the  com- 
pany for  the  faithful  performance  of 
the  work,  and  that  he  had  no  means 
other  than  that  earned  from  the  com- 
pany, which  he  might  use  for  the  pur- 
pose of  sinking  the  shaft,  and  that  he 
was  financially  irresponsible,  and  that 
he  did  not  obtain  indemnity  insurance 
against  injury  to  the  men  working  in 
the  shaft;  that  the  company  carried 
the  deceased,  Segura,  on  its  pay  roll, 
and  paid  him  his  wages ;  that  the  com- 
pany deducted  from  his  wages  insur- 
ance and  hospital  dues;  that  the  com- 
pany procured  indemnity  insurance 
against  liability  for  injuries  to  its  em- 
ployees, and  paid  premiums  therefor, 
and  made  return  of  the  compensation 
earned  by  its  employees,  upon  which 
the  premiums  were  based  as  shown 
by  its  pay  rolls,  and  the  deceased  was 
included  in  such  return;  and  that  the 
company  reported  to  the  insurance 
company  the  accident  wherein  the  de- 
ceased was  killed.     It  may  be  that 
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neither  one  of  these  facts,  standing 
alone,  would  be  sufficient  to  determine 
the  relation  of  Nolte  to  the  appellant; 
but  if  they  all  be  considered  together, 
in  connection  with  the  incomplete  con- 
tract and  the  control  of  the  work  by 
the  company  as  therein  indicated,  a 
case  is  made  out  sufficient  to  go  to  the 
jury  upon  the  relation  of  Nolte  to  the 
company,  and  the  jury  having  neces- 
sarily found  by  their  verdict  that 
Nolte  was  the  mere  agent  of  the  com- 
pany in  the  construction  of  the  shaft, 
and,  consequently,  that  the  deceased, 
Segura,  was  a  servant  or  employee  of 
the  company,  their  conclusion  in  that 
respect  is  binding  upon  us.  At  most, 
the  evidence  is  susceptible  of  two  in- 
terpretations,— one  that  Nolte  was  an 
independent  contractor,  and  the  other 
that  he  was  a  mere  agent, — and,  this 
being  so,  the  question  was  one  for  the 
jury  and  not  for  the  court.  .  .  .  The 
court,  as  a  part  of  its  charge  to  the 
jury,  read  I  3160,  Civil  Code  1913, 
to  the  effect  'that  any  contract,  rule, 
regulation  or  device  whatsoever,  the 
purpose  or  intent  of  which  shall  be  to  ' 
enable  any  employer  to  exempt  him- 
self or  itself  from  any  liability  created 
by  this  chapter,  shall  to  that  extent  be 
void.  .  .  .'  This  action  of  the  court 
is  attacked  by  one  of  the  assignments 
of  error,  for  the  reason  that  there 
was  no  evidence  upon  which  to  base 
such  a  charge.  We  differ  with  coun- 
sel for  appellant  on  this  point.  There 
is  evidence  in  the  record  that  the  con- 
tract between  Nolte  and  the  appel- 
lant, on  its  faccj  shows  that  it  was 
executed  on  April  6,  1916.  There  is 
also  evidence  in  the  record  that  the 
notice  stated  that  bids  would  be  re- 
ceived for  doing  work  up  to  6  F.  M., 
April  8,  1916.  It  further  appears  that  ' 
the  general  manager  of  the  appellant 
testified  that  the  contract  in  question 
was  not  executed  or  entered  into  un- 
til after  the  time  had  expired  for  the 
reception  of  bids.  It  further  appears 
that  the  certificate  of  the  notary  pub- 
lic who  took  the  acknowledgment  of 
the  contract  bears  no  date.  Upon 
these  facts  and  circumstances,  the 
court  might  well  have  given  the 
charge.  The  integrity  of  the  contract 
was  involved." 

In  Fehrenbacher  v.  Oakesdale  Cop- 
per Min.  Co.  (1911)  65  Wash.  134,  117 
Pac.  870,  where  a  miner  was  injured 
by  an  explosion  of  dynamite,  alleged 
to  have  been  negligently  thawed,  the 
evidence  showed  that  one  lianger,  his 


immediate  employer,  was  insolvent  at 
the  time  he  was  engaged  by  respond- 
ent to  take  charge  of  its  mine ;  that  he 
purchased  supplies,  groceries,  and 
powder  upon  the  credit  of  the  defend- 
ant company,  to  which  all  of  these 
articles  were  charged;  that  he  hired 
men  and  fixed  their  time,  for  which  the 
company  paid,  as  it  did  for  the  sup- 
plies, by  bank  drafts  procured  by  its 
secretary  at  a  bank  in  the  town  which 
was  its  principal  place  of  business. 
The  company's  evidence  showed  that 
these  items  were  charged  to  Langer 
upon  his  contract.  The  court  ex- 
pressed the  opinion  that,  if  this  were 
the  whole  of  the  testimony,  it  would 
probably  sustain  the  judgment  of  the 
lower  court  dismissing, the  case.  But 
it  also  appeared  that  respondent  fur- 
nished all  the  tools  and  machinery, 
except  steel,  and  engaged  to  pay  the 
bill  for  labor  and  supplies  without  lim- 
iting its  responsibility  as  to  the 
amount,  or  number,  or  price,  or  wages; 
and  that  it  was  agreed  that,  if  Lang- 
er went  behind,  respondent  would 
make  him  whole  to  the  extent  of  pay- 
ing him  a  miner's  or  a  foreman's 
wages.  Held,  that  these  qualifying 
fact^  made  the  case  one  for  the  jury 
to  decide. 

In  Franklin  Coal  &  Coke  Co.  v.  In- 
dustrial Commission  (1921)  296  IlL 
329,  129  N.  E.  811,  the  conclusion  that 
certain  carpenters  employed  by  a  min- 
ing company  to  manufacture  mine 
cars  by  piecework  in  a  shop,  and  with 
materials  and  tools,  provided  by  it, 
were  not  independent  contractors,  was 
held  to  be  sustained  by  evidence  of  a 
purport  thus  stated:  "The  workmen 
were  regular  employees  of  the  defend- 
ant in  error.  They  were  subject  to 
be  called  from  this  work,  and  actually 
were  called  from  the  work  at  various 
times,  by  the  employer,  to  do  other 
work  which  it  desired  done.  The  com- 
pany told  them  what  the  sizes  and  di- 
mensions of  the  cars  were  to  be,  the 
height  and  width,  and  the  height  of 
the  wheels,  and  the  workmen  made 
them  accordingly.  The  work  was  not 
of  a  character  requiring  a  great  deal 
of  supervision.  The  men  doing  the 
work  had  all  the  skill  that  was  neces- 
sary to  make  the  cars,  and  they  were 
given  the  dimensions  and  kind  of  cars 
that  were  to  be  constructed.  Little 
or  no  direction  or  oversight  was  nec- 
essary. When  they  once  had  their  in- 
structions   they   could   proceed   with 
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their  work  without  the  necessity  of 
any  interference  by  the  employer." 

(a)  Transportation  work. 

In  Nissen  Transfer  &  Storagre  Co.  v. 
Miller  (1920)  —  Ind.  App.  — ,  125  N. 
E.  652,  the  evidence  held  to  warrant 
a  finding  that  the  claimant's  decedent 
was  an  "employee,"  within  the  mean- 
ing of  the  Indiana  Workmen's  Com- 
pensation Act,  was  as  follows:  He 
was  employed  as  a  drayman  by  a 
transfer  company,  on  the  terms  that 
he  was  to  receive  as  his  remuneration 
a  portion  of  the  amount  paid  by  cus- 
tomers for  such  work  as  he  performed 
each  day,  and  that  the  company  should 
furnish  the  stable,  the  horses,  the 
feed,  the  wagons,  and  money  for  re- 
pairs. He  went  each  morning  to  the 
stable  for  the  team,  and  then  would 
usually  go  to  his  stand  at  draymen's 
headquarters,  and  would  do  whatever 
work  he  could  get  to  do.  If  the  com- 
pany took  orders  for  work,  it  directed 
him  to  attend  to  it.  He  employed  such 
helpers  as  he  needed  from  time  to 
time,  and  paid  them  out  of  the  moneys 
he  collected  from  the  customers. 
Each  evening  he  accounted  to  the 
company  for  the  day's  business,  knd 
the  net  earnings  were  divided  equally 
between  them.  He  possessed  some 
furniture  tools.  The  company  had 
several  other  men  driving  teams  on 
the  same  plan,  and  carried  workmen's 
compensation  insurance  on  the  men. 

it)  Sale  of  personal  property. 

In  Standard  Oil  Go.  v.  Parkinson 
(1907)  82  C.  C.  A.  29,  152  Fed.  681, 
where  a  locomotive  engineer  was 
fatally  injured  by  the  ignition  of  oil . 
loaded  on  a  wagon  which  collided 
with  the  engine  at  a  railroad  crossing, 
owing  to  the  negligence  of  its  driver, ' 
Perry,  the  material  facts  as  stated  by 
the  court  were  as  follows:  The  de- 
fendant oil  .company  had  storage  tanks 
at  a  town  from  which  its  oil  was 
hauled  by  Perry's  team  to  its  custom- 
ers in  neighboring  towns.  The  com- 
pany owned  the  wagon  and  Perry  the 
horses.  The  company  fixed  the  prices 
of  the  oil  and  gasolene.  Perry  took 
them  from  the  storage  tanks,  hauled 
and  delivered  them  to  the  customers 
of  the  company  in  neighboring  towns, 
sold  all  that  he  could  in  lots  of  50 
gallons  each  to  others,  collected  all 
the  money  for  these  deliveries  and 
sales,  remitted  it  to  the  company 
weekly,  and  once  a  month  the  com- 
pany paid  him  1  cent  for  each  gallon 


so  delivered  and  sold.  He  devoted 
the  principal  part  of  his  time  to  this 
occupation.  He  was  not  engaged  for 
any  specific  length  of  time,  and  he  was 
free  to  abandon  the  work,  and  the  oil 
company  was  at  liberty  to  discharge 
him  at  any  time.  The  company  di- 
rected'him  to  keep  its  customers  in 
four  towns  supplied  with  oil  and  gas- 
olene, but  it  did  not  direct  him  when, 
or  by  what  routes,  he  should  draw 
these  articles  to  them.  He  went  to 
the  customers  whenever  they  needed 
the  oil  or  gasolene  which  he  supplied. 
The  accident  occurred  while  Perry 
was  on  his  way  to  a  customer.  The 
grounds  upon  which  the  question 
whether  Perry  was  an  "agent"  or  an 
"independent  contractor"  was  held  to 
be  for  the  jury  were  thus  stated :  "The 
facts  that  the  storage  tanks,  the  gas- 
olene, the  oil,  the  wagon,  and  the  cus- 
tomers were  the  oil  company's,  that 
the  company  delivered  to  Perry  the 
keys  and  the  care  of  the  tanks,  that  he 
drew  the  oil  and  gasolene  from  them 
into  the  wagon,  then  hauled  it  with 
his  team  to  the  customers,  sold  to 
others  when  he  could,  collected  the 
proceeds  of  the  sales  and  deliveries 
and  remitted  to  the  company  weekly, 
and  was'  paid  by  the  company  1  cent 
a  gallon  on  the  articles  delivered  and 
sold,  are  consistent  with  the  inference 
that  in  the  performance  of  all  these 
acts  Perry  was  the  agent  of  the  com- 
pany, and  that  his  relation  began  with 
the  hiring  and  ended  with  the  dis- 
charge. It  is  true  he  might  have  been 
the  servant  of  the  company  in  the 
care,  delivery,  sale  of,  and  collection 
for  the  oil  and  gasolene,  and  his  own 
master  in  the  selection  of  the  routes 
over  which,  and  the  times  and  manner 
In  which,  he  would  drive  his  team  to 
deliver  the  goods.  But  the  latter  acts 
are  ordinarily  within  the  scope  and 
course  of  the  employment  of  an  agent 
to  sell  and  deliver  goods  and  to  col- 
lect and  remit  their  proceeds,  and  if, 
in  this  case,  they  were  separated  from 
the  sales,  deliveries,  and  collection, 
persuasive  evidence  is  requisite  to  es- 
tablish that  fact,  because  it  is  out  of 
the  ordinary  course  of  commercial 
dealings.  The  fact  that  Perry's  com- 
pensation was  agreed  to  be  paid,  and 
was  paid,  in  solido  for  all  that  he  did, 
including  his  hauling  of  the  oil  and 
gasolene,  and  his  sales,  deliveries,  col- 
lections, and  remittances,  indicates 
that  all  these  acts  were  bound  togeth- 
er and  performed  in  the  same  relation. 
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and  partly  direct. 

In  the  cases  reviewed  below  a  por- 
tion of  the  evidence  with  relation  to 


which  the  independence  of  the  con- 
tract was  denied  had  a  direct  bearing 
upon  the  question  whether  the  em- 
ployer's right  of  control  extended  to 
the  details  of  the  work.^ 


and  the  evidence  that  they  were,  ei- 
ther by  agreement  or  in  fact,  so  sepa- 
rated that  he  was  an  independent  con- 
tractor in  the  performance  of  the 
former,  and  the  agent  of  the  company 
in  his  relation  to  the  latter,  is  not  so 
conclusive  or  convincing  that  all  rea- 
sonable men  in  the  exercise  of  an  hon- 
est and  unprejudiced  judgment  would 
agree  that,  at  the  instant  and  in  the 
act  of  driving  upon  the  railroad  Perry 
ivas  his  own  master,  or  without  the 
command  and  direction  of  the  com- 
pany, while  in  the  care,  sale,  delivery, 
and  collection  of  the  price  of  the  oil 
and  gasolene  he  was  its  agent." 

1  (a)  Work     performed     tor     railroad 

oontpaales. 

In  Indiana  Window  Glass  Co.  v. 
Mauck  (1920)  —  Ind.  App.  — ,  128  N. 
E.  451,  a  man  who  was  employed  to 
unload  coal  from  railroad  cars  at  so 
much  a  ton,  and  who  was  furnished 
by  his  employer  with  the  necessary 
implements  was  held  to  be  an  "em- 
ployee," within  the  purview  of  a  Work- 
men's Compensation  Act. 

In  Chicago,  R,  I.  &  P.  R.  Co.  v.  Ben- 
nett (Okla.)  20  A.L.R.  — ,  where  the 
plaintiff,  a  man  hired  to  shovel  coal  at 
so  much  a  ton  into  engine  tenders  in  a 
railway  yard,  was  held  to  be  entitled 
to  recover  against  the  railway  com- 
pany for  injuries  caused  by  a  defec- 
tive door  of  a  car,  which  fell  upon  him 
when  he  was  attempting  to  force  it 
open,  the  evidence  regarding  the 
terms  of  the  employment  is  thus  stat- 
ed in  the  opinion:  "His  contract  of 
employment  was  oral.  He  says  he 
heard  there  was  a  vacancy,  and  ap- 
plied in  person  for  the  job;  that  fie 
was  told  to  go  to  work  that  night,  that 
the  company  would  try  him  and  see 
how  long  he  would  stay.  Plaintiff 
says  nothing  was  said  at  the  time 
about  how  he  was  to  be  paid,  whether 
by  the  day,  week,  month,  or  ton,  but 
that  shortly  thereafter  he  learned  he 
was  to  be  paid  by  the  ton.  The  sta- 
tion agent  said  he  hired  plaintiff,  and 
told  him  his  pay  would  be  by  the  ton. 
The  station  agent  and  night  watch- 
man both  disclaimed  any  authority  to 
direct  plaintiff  in  his  work.  It  was  also 
shown  that,  upon  occasions,  plaintiff 
had  hired  a  neighbor,  paying  him  a 


pig  to  help  him  shovel  coal.  It  ap- 
pears that,  as  engines  came  in,  the 
engine  watchmen  would  run  them  to 
some  convenient  place  in  the  yards, 
then  draw  a  car  of  coal  alongside,  and 
plaintiff  would  then  shovel  coal  into 
the  tender  of  the  engine.  It  is  also 
shown  that  the  station  agent  directed 
the  engine  watchmen  which  cars  to 
unload,  and  the  watchmen  would  then 
direct  plaintiff  what  cars  to  unload 
first,  etc.;  that  plaintiff  would  assist 
in  switching  engines  and  cars,  and  in 
spotting  them  to  be  coaled;  and  that 
the  other  employees  sometimes  assist- 
ed plaintiff  in  his  work.  The  lantern 
and  other  instrumentalities  for  plain- 
tiff's work  were  furnished  by  the  de- 
fendant." Held,  that  the  plaintiff  was 
a  servant.  The  court  said;  "It  has 
been  seen  that  the  mode  of  payment, 
as  in  this  case,  by  the  ton,  is  not  a  test 
of  the  relation  between  the  parties; 
nor  is  such  fact  in  any  way  inconsist- 
ent with  the  idea  of  that  relation  being 
one  of  master  and  servant.  The  sta- 
tion agent  said  he  did  not  control  or 
direct  the  method  or  detail  of  plain- 
tiff's work,  and  that  other  employees 
in  the  yard  merely  designated  the  cars 
to  be  unloaded.  But  the  test  is  not 
whether  the  defendant  did  in  fact  con- 
trol and  direct  plaintiff  in  his  work, 
but  is  whether  it  had  the  right  under 
the  contract  of  employment.  ...  In 
this  case,  would  an  officer  or  manager 
of  defendant,  who  might  have  seen 
plaintiff  heaving  coal  carelessly  or 
wastefully,  and  loading  the  tender  im- 
properly, have  had  the  right  to  require 
him  to  use  a  better  method?  If  such 
manager  saw  him  loading  one  tender, 
and  preferred  that  he  load  another 
first,  would  he  not  have  at  once  com- 
manded and  enforced  obedience  to  his 
wishes,  thus  changing  plaintiff's  plan 
and  method  of  work?  Is  it  conceiv- 
able that  a  railroad,  in  hiring  an  un- 
skilled man  to  perform  one  of  the 
simplest  tasks  of  hard  manual  labor, 
requiring  scarcely  more  than  muscle 
in  its  performance,  yet  one  that  must 
be  constantly  performed  in  the  yards 
to  keep  trains  moving,  would  absolute- 
ly relinquish  all  right  of  control  and 
direction?  We  hardly  think  so."  An- 
other ground  for  the  conclusion  ar- 
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rived  at  is  thus  stated:  "In  this  case 
the  employment  was  general.  Many 
or  few  engines  were  to  be  provided 
with  coal,  according  to  the  demands 
of  business.  There  was  no  particular 
manner  of  doing  the  work;  no  partic- 
ular place  in  the  yards  for  it  to  be 
done.  The  worlc  was  to  be  done 
where,  and  when,  and  as  much  of  it, 
as  the  needs  of  the  employer  might 
require.  If  this  coal  heaver  was  a 
contractor,  and  not  a  servant,  every 
coal  miner  in  this  state  occupies  to- 
ward the  company  for  which  he  works 
the  same  relation." 

In  Missouri,  K.  &  T.  R.  Co.  v.  Rom- 
ans (1908)  —  Tex.  Civ.  App.  — ,  114 
S.  W.  157,  where  the  plaintiff  was  in- 
jured by  falling  into  a  hole,  while 
shoveling  gumbo,  the  contention  that 
he  was  an  independent  contractor,  to 
whom  the  defendant  was  under  no  ob- 
ligation to  furnish  a  reasonably  safe 
place  to  work,  was  rejected  for  rea- 
sons thus  stated:  "It  is  true  his  wages 
or  pay  were  measured  or  determined 
by  the  cars  he  loaded;  but  he  had  no 
control  as  to  where  the  cars  to  be 
loaded  should  be  placed  for  that  pur- 
pose. The  railway  company  owned 
the  gumbo  plant,  which  it  operated. 
It  had  the  control  of  the  cars,  where 
the  tracks  should  be  placed,  keeping 
the  grounds  smoothed  ofT,  and  the  gen- 
eral management  of  the  operation  of 
the  plant,  which  included  the  work  of 
loading  the  cars.  Plaintiff  was  em- 
ployed to  work  under  the  supervision 
of  its  superintendent,  and  he  had  no 
discretion,  except  to  shovel  the  gumbo 
on  the  cars  and  to  receive  his  pay." 

In  Kniceley  v.  West  Virginia  Mid- 
land R.  Co.  (1908)  64  W.  Va.  278,  17 
L.R.A.(N.S.)  370,  61  S.  E.  811,  where, 
owing  to  the  negligence  of  a  switch- 
ing crew  of  the  defendant  in  running 
a  train,  without  any  warning,  against 
a  car  on  which  the  plaintiff  was  en- 
gaged in  transferring  lumber  to  an- 
other one,  he  was  thrown  off  and 
seriously  injured,  the  evidence  showed 
that  his  immediate  employer  was  one 
Cowgill,  who  had  agreed  with  the  de- 
fendant to  transfer  lumber  at  so  much 
per  1,000  feet  from  its  narrow-gauge 
cars  to  the  standard-gauge  cars  of  an- 
other company;  that  all  the  cars  and 
servants  in  charge  of  them  were  paid 
by,  and  subject  to  the  orders  and  con- 
trol of,  the  railway  company,  as  were 
also  the  lumber  which  the  plaintiff 
was  handling  and  the  grounds  upon 
which  the  operations  were  conducted ; 


that  'the  plaintiff  was  paid  for  his 
services  by  Cowgill;  that  Cowgill  bad 
no  control  of  the  yard,  the  cars,  or 
the  men;  that  he  unloaded  the  cars 
and  in  such  manner  as  the  defendant 
company  directed,  and  placed  the  lum- 
ber where  he  was  ordered  to  put  it 
Held,  that  Cowgill  was  not  an  inde- 
pendent contractor.  "He  had  no  en- 
gagement to  handle  any  specific  or  any 
stipulated  quantity  of  lumber  or  lum- 
ber generally,  for  any  agreed  period 
of  time.  The  scope  of  his  powers  and 
the  tenure  of  his  position  were  the 
same  as  if  he  had  been  working  by 
the  day,  except  that  he  had  the  right 
to  employ  assistants,  and  was  paid  by 
the  piece,  not  by  the  job;  for  he  had 
not  even  a  job,  so  far  as  the  evidence 
discloses."  The  ultimate  conclusion 
drawn,  therefore,  was  that  the  plain- 
tiff was  himself  a  servant  of  the  de- 
fendant, and  consequently  a  fellow 
servant  of  the  members  of  the  switch- 
ing crew. 

(b)  Work  with  VMp«ot  to  bnUdiMCS. 

In  McAllister's  Case  (1918)  229 
Mass.  193,  118  N.  E.  326,  the  claimant 
was  injured  while  at  work  in  the 
store  of  Jordan  Marsh  Company, 
hanging  paper  by  direction  of  the 
foreman.  The  evidence  showed  that 
he  was  a  journeyman  paper  hanger, 
who  had  been  hired  by  the  foreman  of 
the  company's  wall  paper  department, 
and  that,  whenever  such  work  was  re- 
quired by  a  purchaser,  the  foreman, 
who  "gave  the  claimant  all  his  orders 
and  instructions"  and  approved  his 
bills,  directed  him  to  go  to  the  pur- 
chaser's residence  and  hang  the  pa- 
per. But  his  name  did  not  appear  on 
the  company's  pay  roll  of  employees, 
as  he  was  paid  by  the  roll  at  a  vary- 
ing price,  with  all  expenditures  for 
carfares  and  paste,  and  received 
weekly,  by  mail,  a  check  for  the 
aniount.  The  grounds  upon  which  it 
was  held  that  he  was  not  an  independ- 
ent contractor  were  thus  stated :  "Al- 
though the  claimant  testified  that 
while  at  work  'he  was  his  own  boss,' 
his  services  manifestly  formed  part 
of  the  company's  regular  business 
conducted  by  itself,  and  the  placing 
of  the  paper  by  his  skill  and  labor  in- 
ured to  its  benefit.  The  time  and 
place  of  labor  were  not  constant,  but 
were  determined  by  the  employer  as 
required  by  the  demands  of  custom- 
ers. If,  while.the  work  was  in  process, 
dissatisfaction  arose,  or  damage  was 
being  done,  the  customer  would  be 
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obliged  to  resort,  not  to  him,  but  to 
the  company  for  further  directions  or 
redress.  It  cannot  be  said  on  the  rec- 
ord, as  matter  of  law,  that  the  indus- 
trial accident  board  was  not  warrant- 
ed in  finding  that  parties  never  intend- 
ed the  claimant  should  have  the  abso- 
lute right  to  hang  the  paper  when  and 
as  he  pleased,  regardless  of  any  super- 
vision by  the  company,  which  alone 
would  be  responsible  in  damages  for 
unperformed  or  imperfect  work;  and 
that,  whenev^  and  wherever  neces- 
sary, the  power  to  direct  what  should 
be  done  in  satisfaction  of  the  purchas- 
er's contract,  the  parties  contemplated 
and  understood,  was  lodged  with  or 
retained  by  the  company,  whose  or- 
ders, given  through  the  foreman,  the 
claimant  uniformly  obeyed  and  execu- 
ted." 

(o)  EzoaTation  of  aeirer. 

In  Beaulieu  v.  Picard  (1912)  Rap. 
Jud.  Quebec  42  C.  S.  455,  7  D.  L.  R. 
2,  a  claimant  under  the  Quebec  Work- 
men's Compensation  Act  alleged  that 
he  was  employed  by  the  defendants 
under  a  parol  agreement,  as  day  la- 
borer, for  the  excavation  of  a  city 
drain;  that  his  job  was  to  drill  rock 
which  might  be  found  in  the  drain, 
for  which  he  was  to  be  paid  20  cents 
a  foot ;  and  that,  if  there  were  no  rock 
to  drill,  he  was  to  work  as  an  ordinary 
workman  with  a  pick  and  shovel. 
The  finding  of  the  lower  court  that 
he  was  within  the  purview  of  the  act 
was  afiSrmed  on  grounds  thus  stated: 
"It  must  be  observed  at  once  that  the 
plaintiff  did  not  contract  for  any  spe- 
cific quantity  of  drilling;  did  not  con- 
tract to  do  the  drilling  in  any  partic- 
ular place;  but  was  at  all  times  un- 
der the  immediate  control,  direction, 
and  governance  of  the  defendants; 
he  was  doing  work  for  the  defendants, 
at  a  place  where  they  were  carrying 
on  a  work  covered  by  the  Workmen's 
Compensation  Act,  and  was  subject  to 
the  orders  of  the  defendants.  If  there 
was  no  drilling  to  be  done,  he  was 
told  so,  and  on  one  occasion,  at  least, 
was  put  by  the  defendants  to  an  or- 
dinary laborer's  work  with  a  pick  and 
shovel,  and  was  paid  at  the  rate  of  so 
much  per  hour.  I  take  it  as  a  fair 
statement  of  our  law  and  jurispru- 
dence, that  it  is  immaterial  whether 
the  workman  is  paid  by  the  piece  or  by 
the  foot,  as  in  this  case,  provided  the 
work  was  done  on  the  premises  and 
under  the  supervision  of  the  defend- 
ants." 


(d)  Work  la  f  aotorlM  and  milla. 

In  Swain  v.  Kirkpatrick  Lumber  Co. 
(1918)  148  La.  80,  78  So.  140,  where 
the  right  of  the  plaintiff  to  a  lien  for 
wages  was  held  to  be  established  by 
evidence  which  showed  that  he  was  the 
foreman  and  saw  filer  in  the  defend- 
ant's sawmill,  and  that  he  received,  or 
was  to  receive,  ?3.50  per  1,000  feet  on 
the  lumber  manufactured  in  the  mill; 
that  he  was  to  employ  the  hands  en- 
gaged in  the  mill,  who  were  subject 
to  the  orders  of  himself  and  his  em- 
ployer; that  the  hands  were  to  be  paid 
by  the  sawmill  company;  and  that  he 
(plaintiff)  was  to  receive  from  his 
employer  the  difference  between  the 
wages  thus  paid  to  the  other  hands 
and  the  amount  due  to  him  at  $3.50 
per  1,000  feet  of  lumber  manufac- 
tured. The  court  said:  "The  sawmill 
company  owned  and  operated  the  mill', 
and  plaintiff  was  hired  by  it  to  serve 
as  foreman  therein,  at  the  will  of  the 
company.  The  president  of  the  com- 
pany was  present  every  day,  and 
directed  plaintiff  and  the  other  work- 
men. Plaintiff  was  under  the  author- 
ity of  the  company,  and  the  other 
workmen  were  under  the  joint  author- 
ity of  plaintiff  and  the  company.  It 
is  immaterial  what  plaintiff's  wages 
were  to  have  been,  or  how  they  were 
to  have  been  paid."  The  authority  re- 
lied on  was  Nyback  v.  Champagne 
Lumber  Co.  (1901)  48  C.  C.  A.  632, 
109  Fed.  732.  See  §  85,  note  1  (a) 
supra.  But  that  case  is  not  a  very 
apposite  precedent,  because  it  does  not 
involve  the  element  of  direct  proof  as 
to  the  existence  of  a  right  of  control 
on  the  employer's  part 

In  Barg  v.  Bousfield  (1896)  65  Minn. 
855,  68  N.  W.  45,  16  Am.  Neg.  Cas.  188, 
where  the  question  was  whether  the 
jury  were  justified  in  finding  that 
Scott,  the  negligent  person,  was  the 
agent  or  servant  of  defendants,  who 
were  engaged  in  the  manufacture  of 
woodenware,  there  was  uncontradict- 
ed evidence  to  the  following  effect: 
Scott  took  the  work  of  which  he  had 
charge  by  the  piece.  Defendants  paid 
him  a  fixed  price  for  a  specified  amount 
of  work,  and  he  hired  the  other  em- 
ployees under  him,  paid  them  himself, 
and  retained  the  profits  or  suffered 
the  losses  which  were  the  difference 
between  the  fixed  contract  price  which 
he  received  and  the  amount  of  wages 
which  he  paid.  He  carried  on  his  op- 
erations in  one  room  of  the  defend- 
ant's  factory.     They   furnished   him 
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the  machinery,  the  power,  and  the 
material,  and  the  defendant  testified, 
on  cross-examination,  that  his  super- 
intendent had  a  right  to  direct  when 
things  should  be  done  and  how  they 
should  be  done,  and  that  if  the  em- 
ployee did  not  obey  orders  he  could 
be  discharged.  The  court  held  that, 
while  the  undisputed  evidence  showed 
that  Scott  was  to  some  extent  a  con- 
tractor, yet  the  jury  were  justified  in 
finding,  from  the  whole  evidence,  that 
he  was  not  so  far  an  independent  con- 
tractor that  defendants  were  exempt 
from  liability  for  his  acts. 

In  Messmer  v.  Bell  &  C.  Co.  (1909) 
133  Ky.  19,  117  S.  W.  346,  19  Ann.  Gas. 
1,  the  plaintiff's  hand  was  caught  in 
machinery  while  he  was  working  in  a 
factory  as  helper  of  one  W.,  a  man 
engaged  by  the  company  operating  the 
factory  to  squeeze  boxes,  for  a  remu- 
neration computed  with  reference  to 
the  number  squeezed.  There  was  evi- 
dence to  the  effect  that  the  company 
held  a  policy  insuring  it  against  loss 
by  reason  of  injuries  to  their  em- 
ployees, and  that  it  reported  the  plain- 
tiff's injury  to  the  insurance  company 
as  an  injury  of  one  of  its  employees. 
It  was  also  shown  that  the  company 
discharged  W.,  and  that  he  was  sub- 
ject to  the  orders  of  his  superior,  both 
as  to  what  he  should  do  and  how  he 
should  do  it.  A  judgment  for  the  com- 
pany was  reversed  and  a  new  trial  or- 
dered. The  court  said:  "The  fact 
that  he  [Wommer]  was  paid  accord- 
ing to  the  amount  of  work. done,  and 
was  given  the  right  to  hire  a  boy  who 
assisted  him,  in  no  manner  militates 
against  the  evidence  that  he  was  un- 
der the  control  of  the  foreman.  He 
was  in  no  sense  an  independent  con- 
tractor. .  .  .  The  squeezing  of  the 
boxes  by  Wommer  was  simply  one  of 
the  intermediate  steps  between  the  be- 
ginning and  the  end.  The  manufae- 
ture  of  the  box  was  the  thing  that  the 
employer  was  doing,  and,  from  the  be- 
ginning of  the  box  to  the  end,  all  the 
persons  who  worked  on  it  were  under 
the  control  of  the  employer.  Without 
the  power  of  control  in  the  employer, 
the  business  could  not  reasonably  be 
conducted.  Wommer  was  as  fully  un- 
der the  control  of  the  foreman  of  the 
factory  while  squeezing  boxes,  as 
when  running  the  saw  or  doing  other 
work  about  the  factory." 

In  Latorre  v.  Central  Stamping  Co. 
(1896)  9  App.  Div.  145,  41  N.  Y.  Supn. 
99,  a  man  employed  to  supervise  the 
defendant's  factory  testified  that  he 


was  paid  by  the  gross  for  articles 
turned  out  by  his  department,  and 
that  lie  paid  his  subordinates  out  of 
the  money  received  on  this  footing. 
But  he  also  stated  that  he  was  the 
foreman  of  the  department,  and  un- 
der the  control  of  the  defendant's  su- 
perintendent. Held,  that  this  evi- 
dence was  sufficient  to  warrant  a  jury 
in  finding  that  he  was  not  an  inde- 
pendent contractor. 

In  M'Cready  v.  Dunlop  (1900)  2  Sc. 
Sess.  Cas.  6th  series,  1027,  37  Scot  L. 
R.  779,  8  Scot.  L.  T.  91,  a  claimant 
under  the  English  Workmen's  Com- 
pensation Act  of  1897  was  one  of  a 
squad  of  skilled  workmen  called  "plat- 
ers," who  had  contracted  with  the 
respondents,  a  firm  of  shipbuilders,  to 
do  certain  work  in  connection  with 
framers,  for  which  they  were  paid 
weekly  a  fixed  sum  per  frame.  The 
amount  remaining  after  they  had  paid 
the  wages  of  their  helpers  was  divid- 
ed equally  among  themselves.  The 
squad  were  bound  to  work  continuous- 
ly all  the  working  hours  recognized  in 
the  yard,  and  were  paid  a  certain  sum 
per  hour  for  overtime.  All  the  requi- 
site machinery,  appliances,  etc.,  were 
supplied  by  th&  respondents.  The 
squad  were  subject  to  the  rules  and 
regulations  in  force  in  the  respond- 
ent's yard  with  regard  to  persons  en- 
gaged in  piecework.  The  foreman- 
plater  supervised  the  work  both  of 
time  workers  and  pieceworkers.  He 
had  to  be  satisfied  before  any  skilled 
workman  was  taken  into  a  squad,  bat 
he  never  interfered  with  platers  who 
were  doing  their  work  in  the  recog- 
nized way,  unless  they  did  it  badly,  in 
which  case  he  made  them  put  it  right. 
Held,  that  the  lower  court  had  proper- 
ly found  that  the  claimant  was  a 
workman,  not  an  "independent  con- 
tractor." 

In  Patrick  v.  Giant  Lumber  Co. 
(1913)  164  N.  C.  208,  80  S.  E.  153,  the 
right  of  the  plaintiff  to  go  to  the  jury 
on  the  question  of  the  defendant's  li- 
ability for  the  damage  occasioned  to 
his  property  by  a  fire  which  spread 
from  a  sawmill,  owned  by  the  defend- 
ant, and  operated  by  one  T.,  was  af- 
firmed on  the  ground  that  there  was 
evidence  (not  reported  in  detail)  suf- 
ficient to  show  that  control  of  the 
operations  of  T.  in  operating  the  mill, 
and  of  another  person,  M.,  in  logging 
it,  was  exercised  by  the  defendant 
company,  and  that  it  retained  supervi- 
sion and  control  over  the  servants  em- 
ployed and  the  methods  of  work. 
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In  Evans  v.  Dare  Lumber  Co.  (1917) 
174  N.  C.  31,  93  S.  E.  430,  where  a  boy 
was  injured  by  live  rollers  in  a  saw- 
mill, it  was  held  that  a  nonsuit  had 
been  improperly  granted  upon  evi- 
dence which  showed  that  the  plain- 
tiff's immediate  employer,  Spruill.was 
operating  a  lath  near  the  rollers,  mak- 
ing laths  for  the  defendant  at  so  much 
per  thousand;  that  the  lath  room  and 
all  the  machinery  in  it  belonged  to 
the  defendant;  that  Spruill  made 
laths  out  of  slab  wood  sent  down  by 
the  defendant  from  the  main  mill  un- 
der directions  of  the  defendant's  fore- 
man ;  that  the  laths,  after  being  sawed 
and  bundled,  were  delivered  to  other 
employees  of  the  defendant,  and  sold 
for  defendant's  profit;  and  that,  under 
his  contract,  Spruill  was  to  pay  his 
helpers  out  of  the  money  which  he  re- 
ceived. The  court  said :  "In  this  case 
the  employer  had  power  to  terminate 
Spruill's  employment  at  any  time. 
This  gave  the  defendant  potential 
control  over  him,  and  is  conclusive 
that  Spruill  was  not  an  independent 
contractor,  for  whose  negligence  the 
dc  endant  was  not  responsible."  But 
the  deduction  thus  drawn  seems  to  be 
of  questionable  correctness.  The  ex- 
istence of  a  right  on  the  employer's 
part  to  dismiss  at  any  time  the  person 
employed  does  not  necessarily  import 
that  he  had  also  the  right  to  control 
the  details  of  the  stipulated  work 
while  the  relationship  was  allowed  to 
continue.  But  the  decision  was  ob- 
viously a  proper  one,  having  regard 
to  the  evidence  as  a  whole. 

In  Wm.  Cameron  &  Co.  v.  Realmuto 
(1907)  45  Tex.  Civ.  App.  305,  100  S. 
W.  194,  where  the  court  sustained  a 
verdict  in  favor  of  a  man  whose  in- 
jury was  caused  by  a  defective  plank 
in  the  roadway  along  which  he  was 
driving  a  loaded  "dolley"  (truck) 
from  defendant's  lumber  mill  to  the 
place  in  the  mill  yard  where  the  load 
was  to  be  stacked,  the  evidence 
showed  that  the  plaintiff's  immediate 
employer,  one  Mitchell,  had  been  en- 
gaged by  the  defendant  to  move  the 
lumber,  and  stack  it,  at  the  rate  of 
15  cents  per  1,000  feet;  that  Mitchell 
might  employ  such  help  as.  he  needed, 
at  such  prices  as  he  chose  to  pay; 
that  the  company  reserved  and  exer- 
cised the  right  to  discharge  any  ob- 
jectionable person  whom  he  might  em- 
ploy; that  the  company  paid  off  the 
men  emploved  by  Mitchell,  and  paid 
him  the  difference  which  had  accrued 
at  the  price  per  1,000  feet  for  which 


the  lumber  was 'to  be  handled;  that 
the  company  owned  and  maintained 
the  doUeys,  dolley  ways,  and  mules; 
and  that  the  company  directed  how 
and  when  the  work  should  be  done. 
The  court  said:  "We  incline  to  the 
opinion  that,  under  the  undisputed 
proof,  Mitchell  was  not  such  an  inde- 
pendent contractor  as,  under  the  facts 
of  this  case,  would  have  tended  to  ex- 
empt [sic]  the  company  from  liability 
for  the  failure  of  duty  which  caused 
the  injury."  But  the  actual  ground  on 
which  the  defendant's  liabihty  was 
predicated  was  the  nonperformance 
of  the  duty  imposed  upon  it  by  the 
contract  to  maintain  the  track  in  good 
condition. 

In  West  Lumber  Co.  v.  Powell 
(1920)  —  Tex.  Civ.  App.  — ,  221  S.  W. 
339,  the  plaintiff  was  employed  in  a 
mill  yard  to  convey  green  lumber  from 
the  saw  to  the  drying  kilns,  at  the 
rate  of  90  cents  for  every  truck  load. 
But  the  evidence  also  showed  that,  in 
performing  his  duties,  he  was  under 
the  control  of  the  defendant's  fore- 
man; that  this  foreman  had  the  right 
to  discharge  him;  and  that  he  was 
paid  on  the  same  day  as  the  workmen 
of  the  defendant  who  were  paid  by 
the  day.  Held,  that  he  was  a  servant, 
and  as  such  entitled  to  recover  for  an 
injury  caused  by  the  fall  of  the  door 
of  the  kiln. 

In  Erickson  v.  E.  J.  McNeeley  &  Co. 
(1906)  41  Wash.  511,  84  Pac.  3,  where 
a  workman  in  a  sawmill  was  killed, 
the  evidence  held  to  be  sufficient  to 
support  a  verdict  against  the  company 
owning  it  was  as  follows:  The  cor- 
poration entered  into  a  contract  with 
one  Palmer,  by  which  it  was  to  fur- 
nish the  mill  and  logs  necessary  to 
operate  it.  Palmer  was  to  keep  the 
mill  in  repair,  employ  the  labor,  and 
manufacture  shingles  at  52  cents  per 
1,000  for  the  corporation,  for  the  term 
of  one  year.  Palmer,  prior  to  the  time 
of  the  accident,  told  two  employees 
privately  that  he  was  running  the 
mill  on  his  own  account.  Palmer  and 
McNeeley  and  their  wives  held  all  the 
stock  in  the  corporation.  Palmer  had 
been  the  general  manager  of  the  mill 
for  several  years  prior  to  the  time  of 
the  accident,  and  had  the  control 
thereof  and  of  the  employment  of  the 
men.  When  he  assumed  control  un- 
der the  contract,  there  was  no  an- 
nouncement of  the  fact  except  private- 
ly to  one  or  two  employees,  or  any- 
thing visible  around  the  mill,  or  in 
connection  therewith,  to  indicate  any 
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change  in  the  management.  The  em- 
ployees all  received  their  pay  in 
checks  of  the  corporation.  After  the 
accident,  Palmer,  in  attempting  to 
make  a  settlement  of  the  case  with 
the  claimant,  stated  to  her,  in  the 
presence  of  others,  that  he  had  no 
authority  to  make  a  settlement,  but 
would  submit  the  matter  to  the  com- 
pany. 

(•)  Work  in  qvarrles. 

In  Jones  v.  Penwyllt  Dinas  Silica 
Brick  Co.  (191S;  C.  A.)  W.  C.  &  Ins. 
Rep.  (Eng.)  394,  6  B.  W.  C.  C.  491, 
J.  was  employed  by  a  company  to  get 
stone  from  a  quarry,  and  was  paid  a 
fixed  sum  for  each  ton  of  stone  taken 
out  by  him.  He  had  a  partner,  0., 
who  received  a  share  of  the  money 
earned,  and  they  had  several  men 
working  under  them  who  were  paid 
by  the  day.  J.  and  0.  were  the  shot 
firers,  but  in  cutting  the  stone  they 
worked  like  the  other  men.  The  com- 
pany provided  all  tools,  trams,  and 
rails,  and  a  horse  for  haulage  pur- 
poses, but  J.  had  to  look  after  the 
horse  and  feed  it.  He  purchased  the 
blasting  powder  from  the  company. 
0.  testified  that  the  manager  of  the 
company  gave  orders,  when  the  com- 
pany wanted  furnace  or  building 
stone,  and  that  the  refuse  or  debris 
had  to  be  cleared  away  from  time  to 
time,  whenever  he  gave  directions  to 
that  effect.  The  manager  stated  that 
the  company  had  no  right  to  dismiss 
the  men  under  J.;  that  J.  could  do 
as  he  pleased,  so  long  as  he  did  no 
damage  to  the  quarry;  that,  if  he 
wanted  stone  to  be  cut,  and  it  was  ; 
not  cut,  he  would  have  terminated  the  . 
contract  by  giving  reasonable^  notice; 
and  that  he  could  insist  on  the  debris  , 
being  put  in  a  particular  place.  Held, 
that  there  was  evidence  sufficient  to 
support  the  finding  of  the  trial  judge 
that  J.  was  a  "workman"  within  the 
scope  of  the  Workmen's  Compensation 
Act.  Cozens-Hardy,  M.  R.,  observed 
that  he  was  "not  at  all  sure  whether 
he  should  have  arrived  at  the  same 
conclusion  as"  the  county  court  judge, 
but  that  it  was  a  finding  with  which 
the  court  could  not  interfere,  unless 
they  were  "satisfied  that  there  was  no 
evidence  fit  for  consideration  that  the 
deceased  was  a  'workman.' "  Kennedy, 
L.  J.,  pointed  out  that  "there  were  a 
number  of  incidents  or  terms  of  em- 
ployment which  do  not  all  point  in  the 
same  direction,"  and  that  there  was 
"nothing  in  the  evidence  absolutely  in- 


consistent" with  the  decision  under 
review. 

In  State  ex  rel.  Virginia  &  R.  Lake 
Co.  v.  District  Ct  (1914)  128  Minn. 
43,  150  N.  W.  211,  7  N.  C.  C.  A.  1076, 
one  Bashko  was  one  of  a  number  of 
men  engaged  by  the  relator,  a  lumber 
company,  in  cutting  and  preparing 
timber  at  a  specified  price  per  piece, 
and  known  as  "piece  makers."  He 
boarded  at  one  of  the  camps  main- 
tained by  the  company,  but  paid  an 
agreed  price  per  week  for  his  board. 
He  also  paid  to  the  company  |1  per 
month  for  hospital  fee,  which  entitled 
him  to  care  and  treabnent  in  a  hos- 
pital in  case  of  sickness  or  injury. 
The  amount  due  for  board  and  hos- 
pital fee  was  deducted  by  the  company 
from  his  earnings.  He  procured  the 
tools  used  in  his  work  from  the  com- 
pany, and  they  were  charged  to  liim 
with  the  understanding  that  he  could 
either  pay  for  the  use  of  them,  or  pur- 
chase them  outright.  He  decided  to 
purchase  them,  and  by  his  direction 
the  price  was  deducted  from  his  earn- 
ings. The  company  assigned  him  a 
specific  tract  of  its  land  upon  which 
to  work,  and  marked  out  the  bound- 
ary between  this  tract  and  the  tracts 
allotted  to  others.  He  was  required 
to  cut  the  merchantable  timber  clean 
as  he  went,  and  to  manufacture  it 
into  ties,  poles,  and  posts,  according 
to  specifications  furnished  him  by  the 
company,  and  also  to  pile  the  brush 
ready  for  burning.  He  was  to  be  paid 
at  a  specified  rate  per  piece  for  all 
timber  cut  and  prepared  in  accord- 
ance with  the  specifications.  The 
company  had  an  inspector  and  a  fore- 
man each  of  whom  inspected  the  work 
once  or  twice  a  week,  to  see  that  it 
was  properly  performed  and  that  the 
requirements  of  the  specifications 
were  complied  with.  Under  the  agree- 
ment, Bashko  could  work  as  much  or 
as  little  as  he  wished,  could  lay  off 
whenever  and  as  long  as  he  chose, 
could  work  as  many  or  as  few  hours 
a  day  as  he  saw  fit,  could  proceed  in 
his  own  way  so  far  as  his  method  of 
working  was  concerned,  and  could 
quit  finally  whenever  he  elected  to  do 
80.  It  did  not  appear  that  there  was 
any  fixed  time  for  payment.  When- 
ever requested,  the  company  counted 
the  ties,  poles,  and  posts  of  the  vari- 
ous kinds  and  grades,  and  paid  him 
therefor,  according  to  the  stipulated 
schedule   of  prices.     Held,  that  the 
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evidence  was  amply  suincient  to  sus- 
tain the  finding  of  the  district  court 
that  Baahko  was  a  servant  of  the  com- 
pany, and  consequently  within  the 
scope  of  the  Workmen's  Compensation 
Act. 

In  Simmons  v.  John  L.  Ropei'  Lum- 
ber Co.  (1917)  174  N.  C.  220,  93  S.  E. 
736,  an  allegation  that  the  defendant 
permitted  fire  to  escape  from  an  en- 
gine used  for  hauling  timber  on  a 
track  laid  in  a  foi'est,  the  consequence 
being  that  plaintiff's  timber  was 
burned,  was  held  to  be  established  by 
evidence  going  to  show  that  J.  and  R., 
the  persons  for  whom  the  engine  was 
being  operated,  were  not  independent 
contractors.  The  portion  of  the  tes- 
timony specially  adverted  to  was  the 
following  statement  of  R.:  "Mr. 
Whitehurst  [defendant's  vice  prin- 
cipal] told  me  what  to  do  in  the 
woods.  ...  He  would  tell  me  what 
logs  to  haul  and  how  to  put  them,  and 
I  had  to  put  them  where  he  said.  I 
hauled  them  in  any  direction  that  I 
wanted  to.  .  .  .  Mr.  Whitehurst 
was  over  me.  He  was  walking  boss. 
He  told  me  where  to  work,  and  how  to 
work,  and  where  to  put  the  logs,  and 
so  forth.  .  .  .  There  was  no  one 
else  there,  except  those  working  for 
the  defendant." 

In  Craft  v.  Albemarle  Timber  Co. 
(1903)'  132  N.  C  151,  43  S.  E.  597,  the 
trees  on  a  tract  of  plaintiff's  land 
were  conveyed  for  five  years  to  the 
defendant  company,  to  which  the 
right  was  also  granted  of  entering  the 
land,  and  constructing  and  operating 
thereon  such  railroads  as  might  be 
necessary  for  logging  purposes.  The 
company  made  a  written  contract  with 
W.  &  W.,  by  which  they  undertook  to 
construct  and  operate  the  roads  re- 
quired. The  evidence  which  was  held 
to  be  sufficient  to  take  to  the  jury  the 
question  whether  the  company  was  li- 
able for  damages  in  respect  of  timber 
wrongfully  cut  on  land  not  covered 
by  the  conveyance,  and  of  timber  de- 
stroyed by  a  fire  resulting  from  the 
negligence  of  the  workmen  of  W.  &  W., 
was  thus  stated  by  the  court:  "The 
evidence  tended  to  show  that  the  de- 
fendant, through  Jenkins,  its  man- 
ager, took  an  active  part  in  the  pros- 
ecution of  the  work,  and  that  Jenkins 
was  frequently  in  the  woods  looking 
after  the  business  of  cutting  the  tim- 
ber and  hauling  to  the  railroad  sta- 
tion. The  property  of  the  defendant, 
such   as    engines,    rails,   spikes,    and 


other  things,  was  used  by  the  timber 
company,  and  the  contract  provided 
that  the  cutting  should  be  done  under 
the  direction  of  the  defendant,  and  it 
was  stated  by  one  of  the  defendant's 
witnesses  that  Jenkins's  duty  was  to 
lool(  after  the  logging  and  to  see  that 
Ward  &  White  did  the  cutting  and 
logging,  in  accordance  with  the  re- 
quirements of  the  contract.  It  fur- 
ther appears  that  the  defendant  listed 
for  taxation  all  of  the  property  used 
in  the  construction  of  the  road,  and  in 
its  operation.  There  was  other  testi- 
mony with  reference  to  the  acts  and 
conduct  of  Jenkins,  which,  with  that 
we  have  already  mentioned,  furnished 
sufficient  evidence  to  be  considered  by 
the  jury  upon  the  question  of  the  de- 
fendant's reserved  control  over  Ward 
&  White." 

In  West  Lumber  Co.  v.  Keen  (1920) 
—  Tex.  Civ.  App.  — ,  221  S.  W.  625, 
evidence  of  the  following  purport  was 
held  to  warrant  the  inference  that  a 
man  employed  by  a  lumber  company  to 
saw  timber  at  the  rate  of  90  cents  per 
1,000  feet  was  an  "employee,"  within 
the  meaning  of  the  Texas  Workmen's 
Compensation  Act:  The  company's 
sawyers,  as  a  rule,  went  to  work  about 
the  same  time  early  each  morning, 
and  would  put  in  a  day's  work,  and 
they  were  under  the  direction,  super- 
vision, and  control  of  the  company's 
woods  foreman.  It  was  his  duty  to 
see  that  the  sawyers  cut  all  the  tim- 
ber from  the  strips  or  areas  of  land 
assigned  to  them  that  was  fit  for 
manufacturing  into  lumber.  If  any 
sawyer  failed  to  report  for  duty  on 
any  morning  at  the  hour  for  him  to 
go  to  work,  the  saw  used  by  him, 
which  was  furnished  by  appellant, 
would  be  turned  over  to  some  other 
man.  If  any  of  the  sawyers  refused  to 
comply  with  the  orders  and  directions 
of  appellant's  foreman  in  sawing  the 
timber,  they  were  subject  to  discharge 
by  the  foreman.  A  certain  percent- 
age of  the  wages  or  compensation  of 
all  the  company's  employees,  includ- 
ing these  sawyers,  was  deducted  each 
month  for  medical  and  insurance  fees, 
and  out  of  the  fund  so  created  a  physi- 
cian was  paid  a  salary  to  render  medi- 
cal attention  to  these  employees,  and 
a  certain  proportion  of  the  wages  of 
injured  employees  was  paid  during 
the  period  of  their  disablement. 

In  Kelley's  Dependents  v.  Hoosac 
Lumber  Co.  (1921)  —  Vt  — ,  113  Atl. 
818,  Kelley,  after  having  worked  for 
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the  defendant  as  a  teamster  for  |4 
per  day,  accepted  a  proposal  that  he 
cut  logs  and  deliver  them  at  the  de- 
fendant's mills  for  a  remuneration  of 
$12  per  1,000  feet.  Under  this  ar- 
rangement he  paid  the  defendant  $1 
a  day  for  his  board,  and  he  and  one 
Beers,  his  associate,  hired  its  teams  to 
draw  the  logs  at  the  rate  of  $8  per 
day  for  each  team  and  its  driver.  The 
tools  used  in  this  work  were  furnished 
without  charge  by  the  defendant. 
The  foreman  of  the  defendant  blazed 
out  the  roads  for  Kelley  and  Beers, 
and  when  they  had  cut  the  logs  on 
one  road,  they  would  report  to  the 
foreman,  and  he  would  blaze  out 
another  for  them  to  work  by.  They 
were  subject  to  the  foreman's  direc- 
tions as  to  where  they  should  come 
and  go,  and  cut,  'and  so  on,'  but  the 
defendant  had  no  right  to  call  Kelley 
away  from  this  to  some  other  work. 
The  defendant  specified  the  lengths 
the  logs  were  to  be  cut,  gave  direction 
as  to  the  size  down  to  which  trees 
were  to  be  taken,  as  to  where  the  tops 
were  to  be  left,  and  to  the  unloading 
at  the  mills.  Kelley  worked  at  other 
things  for  the  defendant,  in  all  six 
days,  while  cutting  by  the  thousand, 
but  this  was  at  times  when,  for  one 
or  another  reason,  he  could  not  work 
in  the  woods.  He  and  Beers  were 
bound  to  deliver  at  the  mills  all  logs 
cut  by  them.  They,  and  the  others 
working  by  the  thousand,  were  car- 
ried on  the  defendant's  books  with 
the  per  diem  men,  but  the  pay-roll 
sheets  on  which  their  names  .appeared 
were  headed  'Jobbers.'  The  employer's 
superintendent,  R.,  testiiied  that  the 
defendant  had  the  right  to  put  these 
'jobbers'  at  other  work,  and  Beers  tes- 
tified that  if  R.  had  directed  Kelley 
to  work  with  someone  else,  or  some- 
where else,  he  would  have  had  to 
obey  or  quit,  and  that  R.  told  them 
that  they  could  not  hire  in  men  to 
help  them.  Their  contract  ran  for  no 
particular  time,  but  could  be  terminat- 
ed at  any  time,  and  it  did  not  cover 
a  specified  tract  or  quantity."  Held 
that  the  evidence  was  sufficient  to  sus- 
tain a  finding  that  Kelley  was  an  "em- 
ployee," within  the  purview  of  a 
Workmen's  Compensation  Act. 

In  Sempier  v.  Goemann  (1917)  165 
Wis.  103.  161  N.  W.  354,  Ann.  Cas. 
1918C,  670,  an  oral  contract  was  made 
between  defendants  and  one  Cherf. 
under  which  he  was  to  have  charge  of 
the  work  of  piling  certain  logs,  to 
Isoard  and  pay  the  workmen,  and  to 


receive  payment  at  the  rate  of  so 
much  per  thousand.  The  evidence 
showed  that  the  defendants  had  exer- 
cised some  species  of  control  over  the 
men,  by  shifting  at  least  one  of  them 
from  the  piling  crew  to  work  which 
was  admittedly  under  the  personal 
direction  of  the  defendants,  and  that 
the  defendants  procured  liability  in- 
surance to  cover  all  the  men  employed 
on  the  entire  work,  including  those 
working  under  Cheff,  the  proportion- 
ate share  of  such  insurance  expense 
having  apparently  been  charged 
against  Cherf  by  defendants,  though 
this  was  after  the  accident  here  in- 
volved. Held,  that  the  jury  was  war- 
ranted in  drawing  the  conclusion  that 
Cherf  was  a  servant,  and  therefore 
within  the  purview  of  the  Workmen's 
Compensation  Act  of  Michigan,  the 
state  in  which  the  injury  in  question 
was  received. 

(g)  Rafting  timber. 

In  J.  W.  Wheeler  &  Co.  v.  Fitzpat- 
rick  (1918)  135  Ark.  117,  205  S.  W. 
302,  where  the  plaintiff,  while  engaged 
in  rafting  logs,  was  injured  through 
the  brealung  of  a  defective  cable  sup- 
plied by  the  defendant  partnership  to 
Lane,  the  plaintiff's  immediate  em- 
ployer, there  was  evidence  to  the  ef- 
fect that  Lane  had  made  with  the  de- 
fendant a  contract  for  rafting  the  logs 
at  so  much  per  1,000  feet ;  that  the  de- 
fendant agreed  to  furnish  the  lumber 
and  tools  required  by  Lane  for  build- 
ing a  house  boat;  that  it  also  sup- 
plied money  for  the  purchase  of  some 
mules  and  a  wagon;  that  Lane  hired 
and,  discharged  his  own  men,  and  also 
paid  them,  but  with  money  supplied 
by  Wheeler  &  Company;  that  Wheeler 
&  Company  lent  Lane  a  "pull  boat," 
which  Lane  kept  in  repair.  The  only 
evidence  bearing  directly  on  the  ques- 
tion of  control  was  that  of  Wheeler, 
one  of  the  partners  in  the  firm,  who 
stated  that  he  did  not  undertake  to 
direct  Lane  on  the  job,  but  admitted 
that  he  might  on  one  occasion  have 
told  Lane  that  he  was  getting  on  too 
slow,  and  should  put  on  another  crew. 
Held,  that  this  evidence  was  sufficient 
to  support  a  verdict  in  favor  of  the 
plaintiff. 

(h)  Baling  ootton. 

In  Wallace  v.  Southern  Cotton  Oil 
Co.  (1897)  91  Tex.  18,  40  S.  W.  399. 
afliirming  in  part  and  reversing  in  part 
(1897)  —  Tex.  Civ.  App.  — ,  38  S.  W. 
1187,    the    person    under    whom   the 
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plaintiff  was  working  when  injured 
was  one  Davis,  who  had  contracted  to 
bale  cotton  in  the  defendant  compa* 
ny's  mill  at  3  cents  a  bale.  He  was  to 
use  for  this  work  the  machinery  and 
power  of  the  defendant;  and  the  de- 
fendant was  to  employ  and  pay  the 
men  assisting  in  the  work,  of  whom 
the  injured  person  was  one;  the  su- 
perintendent of  the  company  was  to 
inspect  the  bales  when  finished,  and 
to  receive  or  reject  them.  Control  of 
the  machinery  was  to  be  retained  by 
the  company,  and,  if  it  should  be  out 
of  order,  was  to  be  repaired  by  its  own 
employees.  There  was  also  evidence 
to  the  eifect  that  Davis  was  a  negro, 
who  had  no  other  occupation,  and  was 
irresponsible  financially;  that  he  con- 
sidered himself  to  be  a  foreman,  and 
not  an  independent  contractor;  that 
the  defendant's  superintendei^t  "di- 
rected Davis  in  the  manner  of  doing 
the  work,  so  as  to  have  the  bales  prop- 
erly made,  and  also  controlled  the 
men  who  worked  under  Davis  as  to 
where  they  should  labor,  taking  them 
from  the  work  in  which  Davis  was  en- 
gaged, and  putting  them  at  other  work 
without  consulting  Davis,  and  over  his 
objections;"  and  that  the  superintend- 
ent required  Davis's  men  to  move  cars 
about  the  mill,  whenever  directed  so 
to  do,  which  work  was  not  embraced 
in  the  contract,  and  "determined  the 
hours  of  the  day  during  which  the 
hands  should  be  employed."  The  su- 
preme court  held  that  the  evidence 
ivas  sufficient  to  require  the  submis- 
sion of  the  case  to  the  jury,  but  re- 
frained from  expressing  any  opinion 
as  to  its  probative  significance.  On 
the  second  trial  a  verdict  in  favor  of 
the  plaintiff  was  rendered,  and  this 
was  sustained  in  (1899)  23  Tex.  Civ. 
App.  12,  54  S.  W.  638.  The  statement 
of  the  facts  involved  is  there  set  out 
in  greater  detail  than  in  91  Tex.;  but 
the  elements  particularized  are  sub- 
stantially the  same,  the  only  addition- 
al circumstance  mentioned  being  the 
power  of  the  superintendent  to  dis- 
charge Davis  at  any  time. 

(1)  Work  1b,  mimes. 

In  Drenness  v.  Smith  (1896)  115  Ala. 
896,  22  So.  442,  a  contract  of  service 
was  held  to  be  established,  where  the 
undisputed  evidence  of  the  plaintiff's 
father,  the  party  who  made  the  con- 
tract, was  that  he  hired  the  plaintiff 
to  work  in  the  mines  for  the  appel- 
lant; that  the  contract  between  him 
and  the  appellant  was  that  his  two 


sons,  including  plaintiff,  were  to  cut 
coal  for  42i  cents  per  ton  for  all  the 
coal  they  could  dig;  that  he  (the 
father)  was  to  furnish  the  tools  and 
powder  and  stuff;  and  that  the  bank 
boss  was  to  have  control  of  the  work. 
Held,  accordingly,  that  the  plaintiff 
was  entitled  to  sue,  as  a  servant,  un- 
der the  Employers'  Liability  Act  of 
Alabama. 

In  Alabama  Fuel  &  I.  Co.  v.  Smith 
(1919)  203  Ala.  70,  82  So.  30,  where 
the  plaintiff,  while  working  in  the  de- 
fendant's mine,  was  injured  through 
striking  an  unexploded  cartridge  left 
by  a  member  of  another  gang  working 
under  one  Brandt,  the  defense  that  he 
was  an  independent  contractor  was 
held  to  be  untenable,  for  the  reason 
that  the  undisputed  evidence  showed 
that  the  defendant  had  the  right  to 
control  and  direct  the  plaintiff,  and 
Brandt,  and  the  men  under  them,  and 
that  they  represented  it  not  in  regard 
to  the  ultimate  result  of  the  work,  but 
in  regard  to  all  of  its  details.  The 
statement  of  Brandt  that  he  and  the 
plaintiff  were  "contractors"  was  held 
not  to  contradict,  but  rather  to  cor- 
roborate, the  evidence  which  tended  to 
prove  that  they  were  in  the  position  of 
servants.  The  propriety  of  treating 
such  a  statement  as  "corroborative" 
seems  to  be  somewhat  doubtful. 
Manifestly,  it  would  have  been  suffi- 
cient for  the  purposes  of  the  ruling  to 
take  the  apparently  reasonable  posi- 
tion that  the  generic  term  "contrac- 
tor" could  not  be  construed  in  the  spe- 
cial sense  of  "independent  contrac- 
tor." 

In  Stith  Coal  Co.  v.  Harris  (1915) 
14  Ala.  App.  181,  68  So.  797,  certiorari 
denied  in  (1915)  193  Ala.  682,  69  So. 
1020,  the  finding  of  the  jury  that  the 
person  employed  was  not  an  independ- 
ent contractor  was  held  to  be  war- 
ranted by  evidence  of  this  purport: 
He  was  assisted  in  the  work  of  mining 
coal  by  his  son  and  his  nephew,  and 
was  paid  by  the  defendant  company 
monthly,  at  the  rate  of  50  cents  per 
ton.  He  was  driving  a  heading,  and 
also  kept  up  a  room,  so  that,  when  he 
could  not  get  work  in  the  heading  he 
worked  in  the  room.  The  hours  fixed 
by  the  defendant  for  the  miners  so 
engaged  to  work  were  from  7  A.  m. 
until  4:30  F.  u.,  but  the  plaintiff  and 
his  helpers  went  in  and  out  as  was 
convenient  for  them.  The  evidence 
did  not  disclose  who  furnished  the 
.  blasting  materials,  picks,  shovels,  and 
axes,  but  shows  that  the  cars,  tracks. 
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and  motors  were  furnished  by  the  de- 
fendant, and  were  under  its  control. 
The  evidence  also  tended  to  show 
that  it  was  the  duty  of  the  defendant's 
mine  foreman  to  see  that  the  miners 
were  furnished  with  proper  timbers 
for  making  their  places  of  work  safe 
when  they  required  such  timbers,  and 
that  he  controlled  the  men  and  means 
of  moving  such  timbers;  that  his  du- ' 
ties  were  to  look  after  the  entire 
mine.  The  evidence  also  tended  to 
show  that  it  was  a  part  of  the  duties 
of  the  superintendent  of  the  mine  to 
inspect  the  roof  of  the  mine  where  the 
rock  fell  upon  and  injured  the  plain- 
tiflf.  He  testified :  "The  plaintiff  was 
working  under  me.  I  had  control  of 
the  bosses,  and  the  men  were  under 
the  bosses." 

In  Interstate  Coal  Co.  v.  Trivett 
(1913)  155  Ky.  795,  160  S.  W.  781  (ac- 
tion by  mother  of  injured  person),  and 
Interstate  Coal  Co.  v.  Trivett  (1918) 
155  Ky.  825,  160  S.  W.  728  (action  by 
injured  person  himself),  the  ratio 
decidendi  was  that  the  immediate  em- 
ployer of  the  injured  person,  although 
he  was  paid  by  the  ton  for  the  coal  he 
got  out,  worked  under  the  directions 
of  the  mine  boss,  and  consequently 
was  himself  a  servant  of  the  mining 
company.  The  actions  were  accord- 
ingly held  to  be  maintainable  under 
the  Mining  Act  of  Kentucky. 

In  Employers'  Indemnity  Co.  v. 
Kelly  Coal  Co.  (1913)  156  Ky,  74,  49 
L.R.A.(N.S.)  850,  160  S.  W.  914,  where 
the  action  was  brought  by  the  coal 
company  against  the  indemnity  com- 
pany, to  recover  for  amount  paid  as 
compensation  for  the  death  of  Car- 
michael,  a  miner,  whose  immediate 
employer  was  one  Ramsey,  the  facts 
as  stated  in  the  opinion  were  as  fol- 
lows: The  Kelly  company  operated 
its  mines  chiefly  through  one  Mc- 
Brayer,  its  mine  foreman,  and  through 
him  entered  into  a  verbal  contract 
with  one  Ramsey,  whereby  it  was 
agreed  that  Ramsey  was  to  get  out 
coal  from  certain  rooms  in  the  mine, 
deliver  it  to  a  sidetrack,  and  keep  up 
a  certain,  part  of  the  entry,  at  the 
price  of  70  cents  per  car.  He  was  to 
lay  his  own  track,  prop  the  rooms,  and 
remove  the  slate,  and  the  company 
was  to  furnish  the  cars  and  mules, 
and  feed  the  mules,  but  the  right  was 
reserved  to  the  mine  foreman  upon 
behalf  of  the  company  to  see  that  the 
work  was  done  according  to  the  rules 
of  the  company.    The  work  was  to  be 


done  so  as  to  meet  all  its  legal  re- 
quirements. Ramsey  was  to  employ 
his  own  men  and  immediately  super- 
vise their  work.  They  were  to  be  paid 
through  the  company,  but  the  sums  so 
paid  them  were  to  be  charged  to  Ram- 
sey on  the  books  of  the  company  and 
deducted  from  his  compensation. 
Carmichael's  time  was  kept  on  Ram- 
sey's time  book;  it  was  turned  in  to 
the  bookkeeper  at  the  company's  of- 
fice, and  carried  on  the  monthly  pay 
roll  of  the  company  in  Carmichael's 
own  name;  he  drew  script  from  the 
company  in  his  own  name,  and  on  his 
own  credit,  which  he  used  at  the  com- 
pany's store  in  exchange  for  merchan- 
dise, and  when  pay  day  came,  if  any 
balance  was  due  him,  it  was  paid  to 
him  by  the  company  directly.  It  was 
not  expressly  stipulated  that  the  com- 
pany might  discharge  Ramsey's  em- 
ployees, but  it  was  in  evidence  that 
upon  at  least  two  occasions  two  of  his 
employees  were  discharged,  either  di- 
rectly by  McBrayer,  the  foreman,  or 
by  Ramsey  at  the  direction  of  Mc- 
Brayer. Carmichael,  prior  to  his  em- 
ployment by  Ramsey,  had  been  an  em- 
ployee in  appellee's  mines,  and  had  had 
some  trouble  with  McBrayer;  and 
when  Ramsey,  knowing  this,  desired 
to  employ  Carmichael,  he  declined  to 
do  so  until  he  had  procured  McBray- 
er's  consent;  and  subsequently,  when 
he  desired  to  put  Carmichael  to  driv- 
ing the  company's  mules,  he  again 
procured  McBrayer's  consent  that  he 
might  do  so.  It  was  in  evidence  that 
for  many  years  90  per  cent  of  the  coal 
mines  in  the  section  of  Kentucky  in 
question  has  been  mined  and  paid  for 
either  by  the  ton  or  by  the  car.  Un- 
der the  terms  of  the  policy  issued  by 
the  defendant,  the  basis  of  the  pre- 
mium to  be  paid  was  the  earnings  of  all, 
the  men  employed  in  the  mine,  includ-' 
ing  Carmichael  and  all  others  em- 
ployed by  Ramsey.  Held,  that  not 
only  were  the  jury  justified  in  finding 
that  Carmichael  was  an  "employee" 
within  the  meaning  of  the  policy,  but 
that  a  finding  to  the  contrary  would 
have  been  against  the  weight  of  the 
evidence.  "Under  the  facts  of  this 
case  Ramsey  was  nothing  more  than 
a  sub-mine  boss,  whose  authority  was 
confined  to  certain  parts  of  the  mine, 
and  whose  compensation  depended 
upon  the  quantity  of  coal  gotten  out 
by  him  and  those  under  him."  The 
following  instruction  given  by  the 
-trial  judge  was  approved,  as  being  in 
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accord  with  the  language  used  by  the 
court  on  the  former  appeal  of  the  case 
in  (1912)  149  Ky.  712,  41  L.R.A.(N.S.) 
963,  149  S.  W.  992:  "The  word  'em- 
ployee' ...  is  defined  to  be,  and 
means,  a  person  who  works  for  pay, 
under  the  control  of  his  employer,  the 
aaid  employee  being  at  the  time  sub- 
ject to  the  orders  of  his  employer,  and 
liable  to  be  discharged  by  him  for  dis- 
obedience of  orders  or  misconduct." 

In  Lewis  v.  Detroit  Vitrified  Brick 
Co.  (1911)  164  Mich.  489,  129  N.  W. 
726,  the  court  thus  stated  the  evidence 
which,  in  its  opinion,  would  have  jus- 
tified the  trial  judge  in  ruling,  as  a 
matter  of  law,  that  the  plaintiff,  one  of 
several  men  employed  to  do  excava- 
tion work  in  a  mine,  was  not  an  inde- 
pendent contractor:  "It  is  true  the 
men  were  to  be  paid  80  cents  a  ton 
for  the  shale  mined  by  them,  to  be 
divided  between  them,  excluding 
Peake  [their  immediate  employer]. 
Their  hours  for  labor  were  fixed  by 
themselves,  unless — and  upon  this 
subject  we  find  no  testimony — power 
controlled  by  defendant  was  used  to 
hoist  loaded  cars,  in  which  case  it 
would  seem  they  would  be  required 
to  adapt  their  hours  of  labor  to  the 
hours  of  hoisting.  They  furnished 
lights  and  explosives,  or  the  cost  of 
■them,  and  were  generally  masters  of 
their  time  and  of  the  efforts  they 
should  make.  But  as  against  these 
facts  are  those  now  to  be  stated :  The 
mine  belonged  to  defendant,  which 
furnished  cars,  track,  and  the  place  to 
work.  An  agent  of  defendant  handled 
and  exploded  the  dynamite.  Control 
of  the  interior  of  the  mine  was  with 
defendant,  which  could  at  any  time 
discharge  plaintiff  and  those  working 
with  him.  Plaintiff  was  no  more  an 
independent  contractor  than  a  mason 
would  be  who,  subject  to  discharge  at 
any  time,  lays  bricks  in  a  building  at 
an  agreed  price  for  1,000  bricks,  the 
bricks,  mortar,  and  an  assistant  being 
furnished  to  him,  although  he  may 
work  or  not  work,  or  work  fast  or 
slow,  as  he  pleases." 

In  Gray  v.  Grand  River  Coal  &  Coke 
Co.  (1914)  175  Mo.  App.  421,  162  S. 
W.  277,  the  immediate  employer  of  the 
plaintiff's  decedent,  a  miner  who  had 
been  killed  by  a  dust  explosion,  conse- 
quent upon  a  blast  set  off  before  he 
and  the  other  miners  had  time  to  leave 
the  mine,  was  one  K.,  who  had  made 
with  the  defendant  company  a  con- 
tract providing  that  he  was  to  mine, 


and  load  in-  mine  cars,  all  coal  from 
certain  rooms  and  entries, '  such  coal 
to  be  removed  by  the  company  in  the 
regular  operation  of  the  rest  of  the 
mine;  that  he  was  to  employ  no  union 
labor  without  the  company's  consent; 
that  the  company  should  have  the 
right  to  remove  any  of  the  men  for 
cause  at  any  time;  that  if  Kilholland 
did  not  keep  all  the  places  in  his 
room  filled,  the  company  could  place 
men  in  them.  The  evidence  showed 
that  the  control  of  the  mine  was  at 
all  times  with  the  company;  that  it 
hauled  the  coal,  furnished  air  for  all 
the  mine,  hoisted  and  lowered  the 
workmen;  that  the  brattices  were 
built  by  it,  that  the  practical  effect 
of  the  whole  arrangement  was  that 
the  entire  mine  was  being  operated  by 
the  defendant  coal  company.  Held, 
that  K.  was  not  an  independent  con- 
tractor; at  all  events,  in  respect  of 
the  duties  owed  to  him  by  both  K.  and 
the  company. 

In  Kelley  v.  Delaware,  L.  A  W.  R. 
Co.  (1921)  270  Pa.  426,  113  Atl.  419, 
the  plaintiff's  deceased  husband  was 
employed  to  remove  rocks  in  the  de- 
fendant's mine,  under  a  written  con- 
tract embracing  provisions  which 
were  thus  summarized  by  the  court: 
"The  contractors  were  to  furnish  all 
labor,  materials,  tools,  and  equip- 
ment, and  everything  else  required  to 
complete  the  work,  and  defendants 
were  to  pay  certain  prices  per  yard 
of  excavation.  The  work  was  to  be 
'carried  on  under  the  supervision  and 
according  to  the  direction  of  the 
manager  or  his  duly  authorized  agent, 
and  to  his  satisfaction  as  to  the  man- 
ner of  doing  said  work,  and  as  to  the 
limit  and  extent  thereof.  ...  If 
the  contractor  shall  at  any  time, 
.  .  .  in  the  opinion  of  the  manager, 
.  .  .  fail  to  prosecute  (the  work) 
with  diligence  and  promptness,  or  to 
abide  by  and  perform  .  .  .  any 
proper  directions  of  the  manager  re- 
lating to  the  work,  the  company  may 
immediately  terminate  this  contract 
and  the  employment  of  the  contractor 
hereunder,'  and  'the  railroad  company 
shall  ha-^e  the  right  to  suspend  or 
terminate  the  work  without  previous 
notice  to  the  contractor;'  also,  the 
contractor  shall  remove  from  the  work 
any  foreman  or  workman  who  shall, 
in  the  opinion  of  the  manager,  be  in- 
competent, careless,  or  for  any  other 
reason  unsatisfactory  to  the  railroad 
company.'    It  further  stipulates  that. 
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in  the  event. of  any  dispute  between 
the  contractor  and  the  company  as  to 
the  meaning  or  interpretation  of  the 
contract,  or  with  reference  to  the 
work,  or  any  part  thereof,  the  same 
shall  be  referred  to  the  manager, 
whose  decision  shall  be  conclusive, 
and  then  contains  this  provision: 
'Except  as  herein  specifically  provid- 
ed, all  matters  pertaining  to  the  work 
herein  provided  for  shall  be  under  the 
sole  supervision  and  control  of  the 
mine  foreman  having  charge  of  said 
colliery  where  said  work  is  performed, 
and  the  contractor  and  all  his  em- 
ployees shall  be  subject  to  the  orders 
and  directions  of  said  mine  foreman, 
pertaining  to  all  matters  under  the 
control  of  said  mine  foreman  as  pro- 
vided by  existing  laws.'"  Comment- 
ing upon  these  provisions  the  court 
said  that  it  was  manifest  "that, 
through  the  manager  and  mine  fore- 
man, full  control  over  the  means  and 
manner  of  performance  was  reserved 
to  defendant,  and  there  was  left  in 
the  contractor  no  independence  what- 
ever in  manner  and  means  of  perform- 
ance. This  leads  to  the  inevitable 
conclusion  that  the  relation  of  the  de- 
ceased to  the  defendant  was  that  of 
employee,  and  not  independent  con- 
tractor. In  so  holding  and  awarding 
compensation  to  his  widow,  the  court 
below  was  right."  The  decision  was 
rendered  with  reference  to  the  clause 
in  the  Mining  Act  of  June  2,  1891 
(P.  L.  176) ,  as  amended  by  the  Act  of 
June  1,  1916  (P.  L.  712),  which  pro- 
vides  that  the  owner  "shall  have  su- 
pervision, direction,  and  control  of 
the  mine  foreman,"  and  that  the  mine 
foreman  shall  be  the  agent  of  the  op- 
erator. But  it  is  apprehended  that  a 
contract  of  the  same  terms  would  re- 
ceive the  same  construction  in  states 
In  which  no  such  provision  is  in  force. 
In  Waoton  v.  Dragon  Consol.  Min. 
Co.  (1919)  54  Utah,  459,  181  Pac.  593, 
where  plaintiff  was  injured  by  the 
fall  of  rock  from  a  "raise,"  or  drift, 
running  out  of  the  room  in  which  he 
was  loading  on  a  car  the  ore  broken 
down  from  the  raise,  the  written  con- 
tract entered  into  between  his  imme- 
diate employers,  S.  and  L.,  and  the  de- 
fendant company,  provided  that  they 
should  mine  ore  under  the  "direction 
and  supervision"  of  the  company  at 
such  times  and  in  such  quantities  as 
the  company  should  direct,  and  place 
said  ore  in  the  company's  bin ;  that  S. 
and    L.    should    furnish    their    own 


powder,  fuse,  caps,  supplies,  and  la- 
bor; that  the  company  should  furnish 
tools  and  air;  that  the  work  should 
be  done  in  such  manner  only  as  is 
usual  and  customary  in  skilful  and 
proper  mining  operations  of  a  similar 
character,  and  "according  to  approval 
of  second  party;"  that  S.  and  L. 
should  not  injure  the  mine,  and  should 
hold  the  company  harmless  from  all 
Buits>  claims,  and  demands;  that  the 
company  might  terminate  the  contract 
at  any  time  on  notice;  and  that  S.  and 
L.  should  receive  65  cents  per  ton  for 
ore  mined.  The  court  said :  "On  the 
face  of  the  writing,  it  is  manifest  that 
a  typical  case  of  an  independent  con- 
tractor is  not  presented.  The  control 
reserved  to  the  owner  covers  all  de- 
tails of  the  work,  including  'direction 
and  supervision'  as  to  times,  places, 
and  quantities,  and  'approval'  of 
methods  employed.  The  owner  may 
enforce  its  will,  wish,  or  opinion  by 
terminating  the  contract.  The  owner 
reserves  another  hold  on  Sutherland 
and  Long.  It  may  call  upon  them  for 
protection  against  claims  and  de- 
mands arising  against  the  owner  or  its 
property.  Upon  the  face  of  .the  con- 
tract, it  would  be  as  easy  to  show 
that  Sutherland  and  Long  were  work- 
ing for  the  second  party  at  a  wage  of 
65  cents  per  ton,  as  to  show  that  they 
were  masters  of  the  means,  method,  or 
manner  by  which  the  work  was  to  be 
accomplished.  ...  By  the  terms  of 
the  contract  Ben  Long  was  under  the 
control  of  defendant  at  every  step  of 
the  work.  It  is  difficult,  if  not  im- 
possible, to  see,  or  even  to  imagine, 
one  substantial  detail  of  the  actual 
work  of  getting  out  ore  in  which  Long 
was  independent  or  free  from  super- 
vision or  control.  The  contract  itself 
stipulates  that  this  work  shall  be  done 
in  such  manner  only  as  is  usual  and 
customary  in  skilful  and  proper  min- 
ing, and  according  to  the  approval  of 
the  defendant.  This  wide  provision 
confers  upon  the  defendant  large 
powers  in  the  way  of  directing  the 
details  of  the  mode  and  manner  in 
which  the  work  shall  be  done,  and  it 
deprives  Ben  Long  of  any  voice  in  the 
matter."  There  is,  however,  no  such 
consensns  of  opinion  regarding  the 
probative  significance  of  the  elements 
thus  emphasized  as  was  assumed  by 
the  court.  It  is  probable,  therefore, 
that  a  contract  of  the  same  term  as 
the  one  under  review  would  not  be 
construed  by  all  courts  as  one  of  hir- 
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ed,  would  a  court  which  treated  the 
written  contract  as  being,  on  its  face, 
independent,  be  likely  to  concede  any 
antagonistic  force  to  such  evidence  as 
the  following:  "After  some  work  had 
been  done  under  the  contract,  Suth- 
erland quit  and  left  Ben  Long  to  work 
alone.  In  getting  out  the  ore  Long 
was  under  the  direction  or  control  of 
the  superintendent  of  the  mine,  who 
gave  orders  as  to  where  ore  should  be 
min%d  and  how  much  should  be  pro- 
duced. The  superintendent,  and,  to  a 
certain  degree,  the  shift  boss,  'saw  to 
it'  that  the  work  was  done  according 
to  correct  methods  of  mining.  The 
superintendent  approved  the  work 
and  saw  that  it  was  done  'carefully 
and  right.' "  It  is  reasonably  clear 
that  the  supervision  indicated  by  this 
evidence  was  that  which  the  employer 
was  entitled  to  exercise  under  the 
terms  of  the  written  contract  itself. 
But  there  seems  to  be  no  sufficient 
ground  for  questioning  the  propriety 
of  the  verdict  as  rendered  in  favor  of 
the  plaintiff;  for  a  jury  would  clearly 
be  warranted  in  finding  that  an  essen- 
tial alteration  in  the  terms  of  the 
contract  had  resulted  from  events 
thus  described  by  the  court:  "Some- 
time before  the  accident,  Long  became 
discouraged  and  was  to  quit,  and  the 
company  made  a  new  arrangement 
with  him,  to  the  effect  that  he  should 
be  guaranteed  a  minimum  of  |4  per 
day  for  his  wage  or  profit,  and  that  if 
he  did  not  make  enough  besides  to 
pay  his  men,  the  company  would  pay 
the  difference.  After  this  new  ar- 
rangement was  made.  Long's  name 
was  put  upon  the  pay  roll  of  the  com- 
pany, and  he  was  given  a  number,  as 
were  other  employees,  and  his  pay 
was  for  the  time  he  worked.  Howev- 
er, there  was  a  book  account  of  some 
nature  kept  of  the  'iron  contract,'  and 
the  men  in  the  'Gloria  hole,'  including 
plaintiff,  seem  to  have  worked  for  the 
company,  and  on  the  'iron  contract,' 
in  turns,  for  some  time  prior  to  the 
accident.  For  instance,  the  shift  boss ' 
says  that  he  *borrowed'  plaintiff  from 
Long  two  days  in  August." 

(J)  Tramaportatloa  work.  . 

In  Bristol  &  G.  Co.  v.  Industrial  i 
Commission  (1920)  292  III  16,  126  N. 
E.  599,  the  purport  of  the  evidence 
held  to  warrant  a  finding  that  the 
claimant,  a  teamster,  was  an  "em- 
ployee," within  the  purview  of  a 
Workmen's  Compensation  Act,  was 
■     *  19  A.L.R.— «4. 


record  before  us  it  is  manifest  that 
the  deceased  gave  all  of  his  time  to 
plaintiff  in  error;  that  he  was  subject 
to  plaintiff  in  error's  orders  and  con- 
trol as  to  the  details  of  the  work;  that 
he  could  be  discharged  at  any  time; 
that  he  was  employed  by  no  one  else;, 
that  his  occupation  with  plaintiff  in' 
error  was  continuous;  that  he  was  re- 
quired to  be  at  the  employer's  place  of 
business  every  day,  just  as  any  other 
employee;  that'  he  worked  all  day; 
that  control  was  exercised  over  his 
movements  and  actions  by  telephone 
directions  on  his  way  to  and  from  the 
delivery  of  freight;  that  there  was  no 
contract  that  he  should  accomplish 
any  specified  result;  that  his  wagon 
was  lettered  with  the  name  of  plain- 
tiff in  error;  that  he  conducted  the 
work  in  every  way  the  same  as  if  the 
horse  and  Wagon  were  owned  by 
plaintiff  in  error;  that  his  work  was 
very  simple,  and  no  control  would 
ordinarily  be  required,  except  to  di- 
rect where  and  wheii  he  should  haul 
the  freight ;  that  there  was  nothing  in 
his  contract,  or  in  the  conduct  of  the 
work,  that  indicated  that  the  company 
in  any  way  surrendered  the  right  to 
control  any  part  of  the  details  of  the 
work." 

In  Columbia  School  Supply  Co.  v. 
Lewis  (1917)  66  Ind.  App.  339,  116 
N.  E.  1,  the  evidence  was  as  follows: 
The  claimant  had  contracted  with  the 
defendant  hauling  for  it,  on  the  terms 
that  he  was  to  furnish  his  own  horse, 
and  that  the  company  was  to  pay  him 
at  certain  rates  per  load  for  two  des- 
ignated routes,  and  30  cents  an  hour 
for  hauling  around  its  factory.  He 
hauled  whenever  there  was  anything 
to  haul.  Fart  of  the  time  he  used  his 
own  wagon,  and  part  of  the  time  the 
company's  wagon.  At  the  time  he  was 
injured,  he  was  using  his  own  horse 
and  wagon.  His  wagon  had  on  it 
signs  specifying  his  name  and  busi- 
ness. He  was  required  to  report  at 
the  company's  factory  each  morning 
about  7  o'clock.  "If  thejre  was  any 
hauling  to  do,  I  hauled,  alfd  if  there 
was  not,  I  went  back  home."  He  was 
not  engaged  to  haul  for  any  definite 
period,  and  could  have  been  dis- 
charged at  any  time.  He  worked  for 
other  parties  after  hours.  There  was 
other  evidence  tending  to  show  that 
the  company  had  the  right,  under  the 
contract,  to  tell  the  claimant  "to  quit, 
what  to  do,  and  how  to  do  it."    Held, 
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that  the  claimant  was  an  "employee'- 
within  the  meaning  of  the  Indiana 
Workmen's  Compensation  Act. 

In  Tuttle  V.  Embury-Martin  Lumber 
Co.  (1916)  192  Mich.  885,  158  N.  W. 
876,  Ann.  Cas.  19 180,  664,  the  facts 
upon  which  the  court  based  its  deci- 
sion that  the  claimant's  decedent  was 
not  an  independent  contractor  in 
such  a  sense  as  to  place  him  outside 
the  purview  of  a  Workmen's  Compen- 
sation Act  were  as  follows:  The  de- 
cedent was  one  of  the  drivers  engaged 
to  transport  to  the  mill  of  the  defend- 
ant company  logs  loaded  on  sleighs  by 
the  loading  crews.  Some  of  these 
drivers  were  hired  by  the  month ;  oth- 
ers, the  decedent  being  one  of  them, 
were  paid  |2  a  thousand  for  the  logs 
hauled  by  them.  The  decedent's 
sleigh  was  furnished  by  the  com- 
pany; the  team  was  his  own.  The 
manner  in  which  the  work  of  trans- 
porting logs  from  the  skidways  at  the 
camps  to  the  mill  was  done  was  the 
same,  whether  the  driver  was  paid  by 
the  month  or  by  the  thousand.  Nei- 
ther the  decedent,  nor  those  who 
hauled  by  the  thousand,  agreed  to 
haul  any  particular  kind,  quantity,  or 
designated  load  df  logs;  they  took 
logs  from  the  same  general  mass 
which  the  others  hauled  from.  The 
vice  president  of  the  company  testi- 
fied, among  other  things,  that  the 
foreman  could  prevent  a  man  working 
by  the  thousand  from  taking  a  load  if 
he  so  desired.  Nothing  was  specifi- 
cally said  to  Mr.  Tuttle,  when  he  was 
employed,  about  any  custom  among 
those  who  hauled  by  the  thousand,  nor 
was  there  any  evidence  that  he  knew 
of  any  custom.  The  company's  woods 
superintendent  testified  that  the  load- 
ing was  not  done  on  any  particular 
day,  that  decedent  determined  the  size 
of  his  loads,  that  no  direction  was  re- 
ceived by  him  with  regard  to  the  num- 
ber of  trips  per  day,  that  he  came  and 
went  as  he  pleased.  The  court  said: 
The  decedent's  work  "was  limited  by 
the  right  of  the  company  to  terminate 
it  at  any  time,  and  it  was  for  no  def- 
inite period  or  amount.  The  loading 
and  unloading  were  under  control  of 
the  company,  both  as  to  time  and 
place.  True,  he  was  in  charge  of  his 
team  while  going  from  the  skidway  to 
the  mill,  but  that  was  true  of  all  the 
drivers,  whether  working  by  the 
month  or  by  the  thousand." 

In  Waters  v.  Pioneer  Fuel  Co. 
(1898)  52  Minn.  474.  38  Am.  St.  Rep. 


664,  55  N.  W.  52,  the  independence  of 
a  contract  under  which  the  tort-fea- 
sor had  agreed  to  deliver  coal  for  the 
defendant  was  held  to  be  negatived  by 
evidence  of  the  following  purport: 
That  he  owned  the  running  gear  of 
the  wagon  used  for  the  delivery,  the 
wagon  box  being  furnished  by  the  de- 
fendant; that  his  duty  was  to  load  coal 
on  the  wagon,  deliver  it  as  directed  by 
his  employer,  and  collect  the  price; 
that  he  was  paid  a  fixed  sum  per  load; 
that  his  employment  was  continuous 
until  it  should  be  suspended;  that,  at 
the  time  when  the  negligence  com- 
plained of  was  committed,  he  had  been 
working  for  the  defendant  about  three 
months,  hauling  coal  daily;  that  dur- 
ing this  period  he  had  rendered  serv- 
ice for  no  one  else;  that  he  appeared 
to  be  subject  to  the  defendant's 
orders;  and  that  he  was  treated  as 
one  of  its  teamsters  or  drivers. 

In  Western  Indemnity  Co.  v.  Prater 
(1919)  —  Tex.  Civ.  App.  — ,  218  S.  W. 
855,  the  evidence  which  was  held  to 
warrant  the  conclusion  that  a  man  en- 
gaged by  a  pottery  company  to  haul 
clay  from  a  pit  at  35  cents  per  ton  was 
an  "employee"  within  the  meaning  of 
the  Texas  Workmen's  Compensation 
Act  was  as  follows :  He  was  hired  by 
Hunt,  the  company's  foreman,  and  was 
"supposed  to  do  what  Hunt  wanted 
him  to  do,  or  be  discharged."  The 
company  had  a  right  to  tell  him  when 
to  begin  and  when  to  miit  hauling,  and 
if  Hunt  "didn't  want  him  to  haul  clay," 
he  would  "put  him  at  something  else." 
Hunt  directed  him  where  to  get  clay, 
and  his  wagon  was  loaded  under  "spe- 
cific directions"  from  Hunt.  He  un- 
loaded the  clay  at  places  designated 
by  the  company.  While  he  at  times 
hired  a  man  to  drive  his  wagon,  in- 
stead of  driving  it  himself,  if  the 
man  he  hired  was  incompetent,  or  did 
not  suit  Hunt,  Hunt  "would  send  him 
back  home,"  He  always  asked  Hunt, 
if  he  "wanted  to  lay  off." 

In  Clarke  v.  Bailieborough  Co-op.  A. 
&  D.  Soc.  (1913;  Ir.  Ct.  App.)  47  Ir. 
L.  T.  118,  the  claimant  had  been  em- 
ployed under  a  written  contract  by  a 
creamery  company  to  cart  milk  to  and 
from  its  creamery,  during  a  specified 
period,  at  the  rate  of  1  halfpenny  per 
gallon.  He  provided  his  own  horse 
and  cart.  It  was  stipulated  that  he 
was  to  go  to  the  places  indicated,  and 
at  the  times  fixed  by  the  company,  to 
obtain  the  milk,  and  deliver  it  at  the 
creamery.     The  finding  of  the  lower 
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cuuri.  uiab  no  was  a  bcx  vaui.  was  bud- 

tained. 

(k)  SoaTengliiK  irork. 

A  man  employed  by  the  police  com- 
missioners of  a  town  to  remove  rub- 
bish was  held  to  be  a  servant,  not  an 
independent  contractor,  where  the  con- 
tract contained  provisions  to  the  fol- 
lowing effect:  (1)  That  certain  spec- 
ified drains  should  be  swept  as  often 
as  required  by  the  inspector;  (2)  that 
the  commissioners  should  be  entitled, 
as  occasion  might  arise,  to  require  the 
use  of  an  additional  cart  or  carts;  (3) 
that  the  contractor  should  be  bound  to 
remove  any  nuisance  upon  receiving 
■written  orders  from  the  commission- 
ers; (4)  that  the  work  should  be  per- 
formed to  the  entire  satisfaction  of 
the  commissioners  or  their  inspector; 
and  (5)  that  the  contractor  should  be 
under  the  immediate  order  of  the  in- 
spector, or,  in  his  absence,  of  the 
clerk  of  the  commissioners.  Stephens 
V.  Thurso  Police  Comrs.  (1876)  8  So. 
Sess.  Cas.  4th  series,  642.  It  may  be 
asserted  with  some  confidence  that  the 
provisions  here  regarded  as  being  in- 
dicative of  a  power  to  control  the  de- 
tails of  the  work  would  not  be  con- 
strued in  such  a  sense  by  all  courts. 

<I>  ColleettoB    and    deliyery    of    tel«- 

In  Postal  Teleg-Cable  Co.  v.  Murrell 
(1918)  180  Ky.  52,  L.R.A.1918D,  357, 
201  S.  W.  462,  where  a  pedestrian  was 
struck  by  a  bicycle  ridden  by  one 
Irfkngford,  a  messenger  boy,  one  of  the 
points  determined  was  that  the  trial 
judge  had  properly  sustained  a  de- 
murrer to  so  much  of  trhe  amended  an- 
swer as  set  up  that  Langford  was  "em- 
ployed as  an  independent  contractor 
to  collect  and  to  deliver  various  tele- 
grams tendered  to  the  defendant  for 
transmission,  or  received  over  its  wires 
in  consideration  of  individual  com- 
pensation for  each  individual  telegram 
either  collected  or  delivered  by  him  as 
aforesaid,  at  the  rate  of  2  cents  for 
«ach  telegram;  that  this  was  the  sole 
compensation  paid  said  messenger; 
that  said  messenger  paid  for  his  own 
uniform  and  furnished  his  own  bi- 
cycle, which  he  used  in  the  said  em- 
ployment, and  paid  for  the  upkeep  and 
repairs  thereon,  and  also  paid  for  his 
daily  lunch.  Defendant  further  states 
that  said  messenger  was  not  subject 
to  its  direction  or  control  during  the 
collection  or  delivery  of  telegrams  as 
aforesaid,  but  said  messenger  used  his 
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collection  and  delivery,  and  was  re- 
sponsible to  this  defendant  only  for 
the  result  of  his  work,  and  was  not 
subject  to  its  control  as  to  the  means 
by  which  the  result  was  accom- 
plished." The  averment  that  Lang- 
ford  was  not  subject  to  the  defendant's 
direction  and  control  in  the  collection 
or  delivery  of  telegrams  was,  in  the 
opinion  of  the  court,  "necessarily  in- 
consistent with  the  averment  that  he 
was  employed  by  it  to  collect  and  de- 
liver telegrams  at  a  stipulated  com- 
pensation, because  he  could  not  very 
well  deliver  a  telegram  without  being 
directed  by  the  company  to  whom  and 
where  to  make  the  delivery,  nor  could 
he  very  well  collect  a  telegram  with- 
out being  directed  by  the  company 
where  to  go  to  get  it.  And  so  he  must 
have  been  under  the  direction  and  con- 
trol of  the  company  in  delivering  and 
collecting  messages.  It  is,  however,  a 
fair  inference  from  the  pleading  that 
the  company  did  not  undertake  to  reg- 
ulate the  speed  at  which  the  messenger 
boy  should  travel,  or  the  particular 
course  he  should  take  in  his  journey; 
but  the  speed  at  which  he  traveled  or 
the  route  he  took  is  not  material,  if,  in 
making  the  trip,  he  was  acting  for  it 
in  the  course  of  his  employment.  We 
are,  therefore,  of  the  opinion  that  the 
pleading,  although  skilfully  drawn  in 
an  effort  to  make  out  a  case  of  inde- 
pendent contractor  without  doing  too 
much  violence  to  the  actual  facts, 
failed  to  show  that  the  relation  of 
master  and  servant  did  not  exist." 
Commenting  on  the  facts  the  court 
said:  "It  will  thus  be  seen  that  the 
messenger  boy  was  employed  by  the 
telegraph  company  to  deliver  and  re- 
ceive messages  for  it,  and  when  the 
accident  happened  was  on  his  way  to 
deliver  a  message  under  the  terms  of 
his  employment.  He  was  told  when 
and  where  to  go,  and  when  to  return, 
was  paid  on  a  commission  basis  for 
his  services,  and  owned  the  bicycle 
that  he  rode.  The  manner  of  his  pay- 
ment, however,  was  immaterial.  It 
makes  no  difference  whether  he  was 
paid  by  the  day,  or  week,  or  month, 
or  so  much  for  each  message  he  car- 
ried. Nor  does  the  circumstance  that 
he  owned  and  rode  his  own  bicycle  in 
performing  this  service  for  the  tele- 
graph company  affect  the  question. 
He  was  under  the  control  of  the  tele- 
graph company  in  the  sense  that  it  di- 
rected him  when  to  go,  and  when  to 
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return,  and  what  to  do.  He  had  no 
discretion  of  his  own  to  exercise,  ex- 
cept that  he  might  select  the  route  to 
be  traveled  in  attending  to  the  busi- 
ness committed  to  his  care,  but  what- 
ever route  he  selected,  or  whatever 
means  of  conveyance  he  adopted,  his 
employer  controlled  his  movements  to 
the  extent  that  it  derived  certain  re- 
sults therefrom,  and  the  accomplish- 
ment of  these  results  consisted  in  do- 
ing what  his  employer  told  him  to  do." 
The  theory  of  the  court  that  an  em- 
ployer exercises  control  over  the  de- 
tails of  the  work  when  he  directs  the 
person  employed  to  go  to  a  certain 
place  for  the  purpose  of  obtaining  or 
delivering  a  certain  article  is  opposed 
to  the  weight  of  authority.  But  the 
evidence  as  a  whole  was  manifestly 
such  as  to  warrant  the  inference  that 
the  messenger  boy  was  a  servant. 

(m)  Sale  of  real  property. 

In  Brown  v.  Industrial  Acci.  Com- 
mission (1917)  174  CaL  457,  168  Pac. 
664,  where  the  appellant  was  held  to 
be  an  "employee"  of  the  defendant, 
so  as  to  entitle  him  to  claim  under  a 
Workmen's  Compensation  Act,  the 
facts  as  found  by  the  commission  were 
as  follows:  The  applicant  has  been 
in  the  employment  of  the  defendant 
for  over  two  years  as  salesman  for  the 
selling  of  certain  real  estate  proper- 
ties, which  were  being  sold  by  the  de- 
fendant through  agents  for  his  own 
benefit.  In  payment  for  his  services 
as  salesman  the  applicant  was  prom- 
ised, in  a  certain  written  contract,  a 
commission  of  20  per  cent  of  the  sell- 
ing price  of  each  lot  sold,  this  com- 
mission to  be  deducted  from  each  in- 
stalment due  upon  each  lot,  as  paid. 
The  applicant  was  to  retain  $20  upon 
each  initial  payment  of  $25  upon  lota 
sold,  such  moneys  to  be  used  for  trav- 
eling and  living  expenses,  but  to  be 
accounted  for  as  a  part  of  the  whole 
commission  due  upon  such  sale.  All 
future  commissions  were  to  terminate, 
as  to  any  lot,  upon  the  forfeiture  of 
the  contract  for  the  purchase  of  that 
lot.  The  applicant  contracted  to  de- 
vote his  whole  time  and  energy  to 
selling  the  lots  of  the  defendant,  and 
further  agreed  not  to  sell  any  other 
real  estate  for  any  other  person  with- 
out the  consent  of  the  defendant. 
Commissions  earned  by  the  applicant 
were  not  to  be  transferable  or  assign- 
able by  the  applicant,  without  the 
written  consent  of  the  defendant. 
The  defendant  exercised  the  right  to 


designate  the  territory  in  which  ap- 
plicant should  work;  supplied  him 
with  circulars  and  instructed  him  in 
the  manner  of  selling  his  properties; 
required  him  to  report  all  proposed 
sales  and  to  receive  defendant's  sanc- 
tion to  the  closing  of  sales;  required 
him  to  make  sales  according  to  terms 
and  conditions  described  by  defend- 
ant; wrote  general  letters  of  instruc- 
tion, and  advanced  to  him  his  ex- 
penses at  various  times.  Defendant 
exercised  no  further  or  direct  control 
over  his  time  or  the  manner  of  doing 
his  work.  The  court  thus  stated  its 
views  as  to  the  purport  of  the  con- 
tract: "Skidmore  did  not  contract  to 
produce  any  particular  result.  The 
contract  was  fully  performed  on  his 
part  when  he  had  devoted  all  of  his 
time  to  endeavoring  to  sell  Brown's 
lots,  irrespective  of  the  number  of 
sales,  if  any,  which  he  might  make. 
He  could  leave  the  service  of  the  peti- 
tioner at  any  time  without  being 
charged  with  a  breach  of  contract 
and  was  liable  to  discharge  as  an  em- 
ployee. The  results  obtained,  so  far 
as  Skidmore  was  concerned,  were  im- 
portant merely  as  a  means  of  ascer- 
taining the  amount  of  commissions 
he  should  receive,  a  circumstance 
which  in  itself  does  not  create  the  re- 
lationship of  an  independent  contrac- 
tor. Cameron  v.  Pillsbury  (1916)  173 
Gal.  83,  169  Pac.  149.  Nor  could  he 
delegate  others  to  carry  out  the  terms 
of  the  contract.  It  called  for  his  per- 
sonal services.  Even  his  commis- 
sions were  not  to  be  transferred  or 
assigned  without  Brown's  'written 
consent  and  approval.'  On  the  other 
hand,  the  findings  show,  and  they  are 
not  questioned,  that  Brown  not  only 
kept  in  close  touch  with  the  means  em- 
ployed by  Skidmore  in  the  perform- 
ance of  his  work,  but  exercised  a  gen- 
eral control  over  his  movements  and 
methods  of  salesmanship,  while  espe- 
cially reserving  the  right  to  approve 
all  proposed  sales — a  reservation 
which  necessarily  implies  the  power 
of  designating  and  directing  in  ad- 
vance the  terms  upon  which  each  lot 
must  be  sold." 

(a)  Bale  of  peraonal  property. 

In  Singer  Mfg.  Co.  v.  Rahn  (1889) 
132  U.  S.  518,  33  L.  ed.  440, 10  Sup.  Ct 
Rep.  175,  the  contract  by  which  a  per- 
son was  engaged  to  sell  sewing  ma- 
chines on  commission  provided  that 
he  should  give  his  "exclusive  time"  to 
the  business  of  the  employer,  and  that 
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-ne  was  lo  "employ  nimseii  unaer  tne 
direction  of  the  employer,  and  under 
^uch   rules  and  instructions  as  such 
-employer    might    prescribe."      These 
provisions  were  apparently  regarded 
■as    being  sufficient  of  themselves   to 
show  that  the  person  employed  was  a 
servant.    But  the  court  also  laid  stress 
upon  other  facts,  viz.,  that  his  com- 
pensation was  uniformly  and  repeat- 
edly referred  to  as  being  paid  for  his 
"services;"  that  the  employer  might 
-discharge  him  by  terminating  the  con- 
tract  at   any  time,   while    he   could 
terminate  it  only  upon  ten  days'  no- 
tice ;  that  the  employer  was  to  furnish 
him  with  a  wagon,  and  that  the  horse 
.and   harness  to  be  furnished  by  him 
were  "to  be  used  exclusively  in  can- 
vassing for  the  sale  of  the  machines 
and   the  general  prosecution  of  said . 
business."    The  effect  of  the  contract 
as    a   whole   was   thus   summed   up: 
"Corbett,  for  the  commissions  to  be 
paid   him,  agrees  to  give  his  whole 
time  and  services  to  the  business  of 
the  company;   and  the  company  re- 
serves to  itself  the  right  of  prescrib- 
ing   and    regulating    not    only    what 
business  he  shall  do,  but  the  manner 
in  which  he  shall  do  it;  and  might,  if 
it  saw  fit,  instruct  him  what  route  to 
take,  or  even  at  what  speed  to  drive. 
The  provisions   of  the  contract  that 
Corbett  shall  not  use  the  name  of  the 
company  in  any  manner  whereby  the 
public  or  any  individual  may  be  led 
to  believe  that  it  is  responsible  for  his 
actions  does  not  and  cannot  affect  its 
responsibility  to  third  persons  injured  J 
by  his  negligence  in  the  course  of  his ' 
employment." 

In  Terry  Dairy  Co.  v.  Parker  (1920) 
144  Ark.  401,  228  S.  W.  6,  where  the 
plaintiff  was  struck  by  a  motor  truck 
driven  by  a  man  hired  by  one  Ellison, 
who  had  made  a  contract  with  the  de- 
fendant company  for  the  delivery  of 
its  products,  the  evidence  which  was 
held  sufficient  to  warrant  the  finding 
of  the  jury  that  Ellison  was  not  an  in- 
dependent contractor  was  as  follows: 
The  company  was  engaged  in  selling 
milk,  and  manufacturing  and  selling 
ice  cream,  to  its  customers  in  Little 
Rock.  During  the  summer  months  it 
contracted  with  drivers  to  sell  what 
the  stores  wanted,  these  persons  being  " 
remunerated  on  a  commission  basis  of 
so  much  per  gallon.  Ellison,  one  of 
them,  was  using  defendant's  truck  at 
the  time  when  the  accident  occurred. 
The  license   fee   for  the  truck  was 


paia  Dy  tne  aeienaant,  ana  its  name 
was  painted  on  it.  The  company  had 
no  control  over  Ellison  with  regard  to 
the  quantity  of  cream  he  should  sell, 
or  with  regard  to  the  persons  to  whom 
he  should  sell.  He  would  come  in  in 
the  morning  and  write  out  his  order 
for  what  he  wanted,  and  then  he 
would  sell  to  whomsoever  he  pleased, 
and  turn  in  what  he  sold.  The  com- 
pany had  a  verbal  contract  with  Elli- 
son, under  which  he  would  take  out 
his  cream  and  sell  it  and  account  to 
appellant  for  the  price  of  the  cream. 
He  was  charged  with  the  amount  he 
got  in  the  morning,  and  had  to  ac- 
count for  that  amount  of  cream  either 
by  turning  in  charge  tickets,  or  turn- 
ing in  cash  for  what  he  sold.  The 
company  did  not  furnish  Ellison  any 
help.  Ellison  had  previously  worked 
for  the  company  in  the  capacity  of 
truck  driver,  and  anything  else  that 
came  up;  but  at  the  time  of  the  acci- 
dent his  name  was  not  on  the  com- 
pany's pay  roll. 

'  In  Aisenberg  v.  0.  F.  Adams  Co. 
(1920)  95  Conn.  419,  111  Atl.  691,  the 
effect  of  a  contract  under  which  the 
plaintiff's  decedent  was  employed  to 
sell  goods  on  the  instalment  plan  was 
thus  discussed  by  the  court:  "The 
goods  were  sold  on  lease  by  the  de- 
ceased, and  remained  the  goods  of 
the  company  until  paid  for.  They 
came  into  the  possesion  of  the  de- 
ceased on  bailment.  The  company 
made  the  terms  of  all  sales,  and  this 
we  regard  as  a  very  important  feature 
of  control.  It  furnished  the  blanks 
for  leases,  accountings,  and  reports, 
and  these  were  used  by  the  deceased. 
It  provided  the  horse  used  by  the  de- 
ceased in  the  business  and  paid  its 
board;  it  employed  assistants  for  de- 
ceased, if  any  were  required ;  its  rules 
required  accountings  by  deceased 
weekly,  and  this  was  customarily 
done;  it  carried  on  all  transactions, 
including  payments,  subsequent  to  the 
contract  of  sale  made  between  it  and 
its  customers,  without  the  knowledge 
of  the  deceased  except  in  an  occa- 
sional instance.  The  means  and 
method  of  conducting  this  business, 
as  we  have  in  part  detailed,  comprise 
the  essence  of  this  business.  The 
subject  of  sale,  the  terms  of  sale,  and 
the  proceeds  of  sale  remained  in  the 
control  of  the  company.  Practically 
this  constituted  a  general  control. 
The  facts  from  which  the  respond- 
ents claim  to  find  evidence  of  control 
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resting  in  the  deceased  salesman  are 
few.  It  is  said  the  fact  that  the  de- 
ceased could  sell  the  goods  of  the  com- 
pany in  any  part  of  Connecticut  indi- 
cates his  control  over  the  sales.  His 
control  does  not  differ,  unless  in  de- 
gree, from  the  control  of  the  ordinary 
salesman  on  the  road,  who  is  expected 
to  call  on  old  customers — perhaps  re- 
quired to  call  on  special  customers. 
Aside  from  these  restrictions  the  or- 
dinary salesman  is  at  liberty  to  sell  to 
any  responsible  party  in  the  locality 
covered  by  him.  In  this  case  the  sell- 
ing zone  is  more  extensive,  but  the 
nature  of  the  control  is  the  same.  In- 
deed, in  the  case  of  this  deceased,  the 
company  co-operated  in  the  sales  by 
giving  him  the  names  of  prospective 
purchasers  from  time  to  time.  But 
the  liberty  to  go  anywhere  in  the  en- 
tire state  enlarged  the  freedom  of  ac- 
tion of  this  salesman  over  that  of  the 
ordinary  salesman;  but  it  did  not  en- 
large his  control  over  the  goods  sold, 
the  terms  of  sale,  or  the  proceeds  of 
the  sale.  The  fact  that  the  deceased 
could  regulate  his  own  hours  of  work 
is  without  significance.  His  pay  de- 
pended upon  the  results  of  his  sales. 
The  particular  hours  he  worked  were 
unimportant  to  his  employer,  provid- 
ed adequate  sales  were  made.  When 
this  did  not  result,  the  company  was 
at  liberty,  at  any  time,  to  discharge 
the  deceased  from  their  employment. 
The  right  of  discharge  is  one  o£  the 
strong  indications  that  the  relation 
was  one  of  emplojrment.  An  inde- 
pendent contractor  must  be  permitted 
to  finish  his  contract  in  the  absence 
of  breach  on.  his  part.  That  the  de- 
ceased was  paid  by  commission  is  not 
a  determining  test,  but,  as  a  rule,  it 
is  quite  Immaterial  how  the  payment 
is  made,  whether  in  wages,  salary,  or 
commission,  or  by  the  piece  or  job. 
The  use  of  the  deceased's  wagon  in 
the  sales  of  the  (roods  was  an  inconse- 
quential detail  of  the  business.  .  .  . 
When  the  respondents  say  the  facts 
found  are  absolutely  devoid  of  any 
control  of  details  which  the  Adama 
Company  might  have  exercised  over 
the  deceased  as  to  his  course  of  con- 
duct in  procuring  contracts  with  third 
parties,  they  overlook  a  large  part  of 
the  finding;  the  retention  of  control 
over  the  goods,  the  fixing  of  all  terms 
of  sale,  the  collection  of  the  selling 
price,  and  the  retention  of  the  right 
to  discharge  the  salesman  at  any  time 
are  certainly  details  of  control  over 


this  business,  which  the  company  con- 
tinued to  exercise  up  to  the  deceased's 
injuries.  When  the  course  of  this 
business  is  subjected  to  analysis,  the 
deceased  must  be  held  to  have  been 
engaged  in  his  master's  business,  act- 
ing for  and  in  his  place  and  in  ac- 
cordance with  his  will,  and  at  no 
time  doing  his  own  business  or  acting 
for  his  own  ends." 

In  Williams  v.  National  Gash  Regis- 
■  ter  Co.  (1914)  157  ky.  836,  164  S.  W. 
112,  where  the  claimant  was  a  person 
who  had  been  thrown  from  his  buggy 
as  a  result  of  its  coming  into  colli- 
sion with  an  automobile  used  by  one 
Alexander  in  delivering  the  registers 
of  the  defendant,  and  operated  at  the 
time  of  the  accident  by  one  Meadows, 
his  chauffeur,  the  contract  between 
the  defendant  and  Alexander  was  in 
the  form  of  forty-one  written  proposi- 
tions, directed  to  and  accepted  by 
him  when  he  was  appointed  as  the  de- 
fendant's agent  for  the  sale  of  its 
cash  registers  in  the  territory  above 
indicated.  The  provisions  regarded 
as  being  material  with  reference  to 
the  question  whether  the  action  was 
maintainable  were  the  following: 
(1)  You  agree  to  devote  your  whole 
time  and  best  endeavor  to  the  busi- 
ness of  the  company  in  said  territory, 
under  the  direction  of  its  officers  or 
their  representatives,  and  to  conform 
with  the  rules  and  regulations  of  the 
company  now  in  force,  and  which 
may  be  hereafter  adopted  and  mailed 
to  your  address.  You  also  agree  to 
employ  such  salesmen  to  assist  you, 
and  upon  such  terms  and  conditions, 
as  the  company  may  require.  (6)  It 
is  mutually  understood  and  agreed 
that  the  company  shall  have  the  right, 
at  all  times  and  under  any  circum- 
stances, to  adjust  the  commission  on 
any  sale  that  may  be  in  dispute  be- 
tween you  and  any  other  sales  agent 
of  the  company.  (13)  You  agree  that 
you  will  not,  under  any  circumstances, 
give  any  part  of  your  commission  to 
any  assistant,  local  agent,  or  other 
person,  as  an  inducement  ifor  him  to 
assist  you  in  making  a  sale,  without 
permission  of  the  company.  (14)  All 
orders  for  cash  registers  shall  be  tak- 
en upon  the  printed  forms  furnished 
by  the  company,  which  are  to  be  re- 
turned to  the  company  immediately 
after  the  signature  by  the  purchasers, 
and  all  conditions  and  special  ar- 
rangements shall  be  noted  thereon,  it 
being  understood  and  agreed  that  the 
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sible  for  promises  or  conditions  not 
specified  on  the  orders.  (16)  You 
agree  that  you  will  not  purchase  or 
deal  in  secondhand  registers  on  your 
own  account  during  the  continuance 
of  this  contract.  (17)  You  agree  to 
see  that  the  necessary  repairs  on 
registers  sold  by  the  company  or  its 
agents,  in  your  territory,  that  can  be 
made  by  you,  through  your  agency, 
are  promptly  and  properly  made,  in 
such  a  manner  as  the  company  may 
direct,  and  to  co-operate  with  and  aid 
the  company  making  all  other  repairs 
in  your  territory.  (35)  It  is  fully  un- 
derstood and  agreed  that  you  are  not 
to  employ  any  person  whatever  until 
you  have  supplied  the  company  with 
full  particulars  respecting  the  appli- 
cant on  the  form  furnished  by  the 
company,  and  should  said  applicant, 
for  any  reason,  be  objectionable  to 
the  company,  he  is  not  to  be  employed 
by  you.  It  was  held  that  the  contract 
founded  on  these  propositions  created 
the  relationship  of  master  and  serv- 
ant, as  "the  company  practically  re- 
served to  itself  the  complete  control 
over  the  details  of  the  work  of  the 
agency,  even  to  an  approval  of  the 
persons  to  be  employed  and  paid  by 
Alexander  in  the  conduct  of  his 
agency."  In  this  point  of  view  it  fol- 
lowed that  the  right  of  the  plaintiff  to 
recover  depended  upon  the  conclusion 
arrived  at  with  respect  to  the  alterna- 
tive situations  thus  stated  by  the 
court:  "Alexander  was  not  an  inde- 
pendent contractor,  if  he  was  deliver- 
ing a  register  which  had  been  re- 
paired under  the  written  contract 
between  him  and  the  company.  If, 
however,  he  was  delivering  a  register 
which  he  had  repaired  under  a  sep- 
arate employment  or  contract  with 
Shotwell  [the  vendee],  and  not  under 
his  written  contract  with  the  com- 
pany, he  was  an  independent  contrac- 
tor and  the  company  was  not  liable  for 
the  negligence  of  his  chauffeur."  The 
evidence  being  conflicting  with  re- 
gard to  the  secondary  questions  thus 
raised,  the  direction  of  a  verdict  for 
the  defendant  was  held  to  have  been 
improper. 

In  Gahagan  v.  Aermotor  Co.  (1897) 
67  Minn.  252,  69  N.  W.  914,  1  Am. 
Neg.  Rep.  92,  the  first  paragraph  of  the 
contract  was  as  follows:  "Said  sales 
agent  agrees  as  follows:  (1)  To  do 
.all  the  business  pertaining  to  selling 
aermotors,  ...  to  receive  all  goods 
shipped  to  him  under  this  agreement. 


goods  from  Chicago,  and  to  keep  them 
well  housed  and  in  good  order  until 
sold,  free  of  taxes  and  all  charges  to 
said  company,  and  to  be  governed  by 
the  printed  instructions  on  the  back 
of  this  contract,  which  are  hereby  re- 
ferred to  and  made  part  of  this  con- 
tract, and  the  insbructions  of  the 
Aermotor  Company."  Commenting 
upon  this  contract  the  court  said: 
"Many  of  its  provisions  tend  to  indi- 
cate that  its  object  was  to  constitute 
Frankson  a  factor  to  sell  on  commis- 
sion, upon  the  terms  and  subject  to 
the  conditions  and  limitations  therein 
specified,  but  otherwise  to  leave  him 
to  carry  on  the  business  in  his  own 
way,  free  from  any  right  of  control 
or  direction  on  the  part  of  the  defend- 
ant. But  the  last  clause  of  the  first 
paragraph  will  not  reasonably  admit 
of  any  other  construction  than  that 
Frankson  was  to  be  governed  by  any 
instructions  which  the  defendant 
might  give  as  to  tbe  manner  in  which 
the  business  should  be  conducted;  in 
other  words,  that  under  this  contract 
of  employment  the  defendant  had  a 
right  to  direct  the  action  of  Frankson 
by  any  instructions  it  might  give  as 
to  the  manner  in  which  he  should  con- 
duct the  business,  not  inconsistent,  of 
course,  with  the  express  terms  of  the 
contract  itself.  If  this  was  so,  then 
defendant  had  the  right  to  control  and 
direct  his  acts  as  to  the  manner  in 
which  the  mills  should  be  advertised; 
as,  for  example,  setting  up  samples  to 
attract  public  attention  to  them. 
...  If  the  defendant  had,  under  its 
contract  with  Frankson,  the  right  to 
control  his  action  in  the  matter  of  set- 
ting up  sample  mills,  then  it  is  liable 
for  his  negligence.  Under  the  evi- 
dence, this  was  a  question  for  the 
jury."  It  waa  accordingly  held  that 
damages  might  be  recovered  for  inju- 
ries received  by  a  child  who  meddled 
with  a  sample  windmill  which  had 
been  set  up  on  a  street,  and  set  in  mo- 
tion by  the  wind. 

In  Vaughn  v.  Davis  (1920)  —  Mo. 
App.  — ,  221  S.  W.  782,  where  the 
plaintiff  was  injured  by  a  truck  used 
by  Davis  &  Sons  in  delivering  the 
beer  of  its  codefendant,  a  brewery 
company,  the  evidence  held  to  be  suf- 
ficient to  support  a  finding  that  Davis 
&  Sons  were  not  independent  contrac- 
tors was  thus  summarized  by  the 
court:  "They  were  to  sell  at  a  price 
fixed  by  the  brewery  company,  and 
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S  37.  Statua     of     persona     performing 
work  under  a  general  employniettt. 

So  far  as  any  specific  doctrine  can 
be  deduced  from  the  cases  cited  be- 
low, it  would  seem  to  be  this :  Where 
a  person  not  engaged  in  any  distinct 


occupation  or  business  is  employed 
for  an  indefinite  period  to  perform  a 
certain  kind  of  work,  he  is  deemed  to 
be  presumptively  the  servant  of  the 
employer,  even  though  he  is  to  be  paid 
by  the   piece.'     Such   a  doctrine  is 


deliver  its  beer  in  its  truck  which  it 
had  lettered  in  a  certain  way,  and  ob- 
tained^protection  by  insurance  against 
the  truck's  operation.  In  addition  to 
this,  Davis  &  Sons  were  clearly  appel- 
lant's agents  as  to  all  other  matters, 
and  the  only  compensation  they  re- 
ceived was  -measured  only  by  their 
'commission'  on  the  beer  they  sold. 
It  would  seem  that  if  they,  and  not  the 
brewery,  were  selling  beer  in  St. 
Joseph,  they  would  not  have  commis- 
sions, but  profits." 

In  Lewis  v.  National  Gash  Register 
Co.  (1913)  84  N.  J.  L.  598,  87  Atl.  346, 
where  the  defendant  was  held  liable 
for  an  injury  received  by  a  person 
who  had  been  run  down  by  an  auto- 
mobile operated  by  one  Kaler,  the 
conclusion  that  Kaler  was  not  an  in- 
dependent contractor,  but  a  servant, 
was  deduced  both  from  his  own  tes- 
timony, and  from  the  terms  of  his  con- 
tract with  the  defendant,  which  "con- 
stituted and  appointed"  him  as  "sales 
agent  for  its  cash  registers  and  other 
products,  in  ^  certain  territory,"  in 
which  the  place  where  the  accident 
happened  was  included.  It  contained 
the  following  provisions:  That  he 
was  to  devote  his  whole  time  and  best 
endeavors  to  the  business  of  the  com- 
pany, and  to  conform  to  its  rules  and 
regulations;  that  he  was  to  employ 
such  salesmen  to  assist  him,  and  up- 
on such  terms  and  conditions  as  the 
company  might  require;  that  he  was 
not  to  engage  in  the  cash  register 
business  after  the  cancelation  of  the 
contract;  that  he  was  to  have  a  speci- 
fied commission  on  all  registers  sold 
for  use  in  his  territory;  that  the  com- 
pany should  have  the  right  to  fix  the 
amount  of  commissions  allowed  to 
him  on  exchanges  of  new  for  old  ma- 
chines; that  no  sale  made  by  him 
should  be  binding  without  the  com- 
pany's consent;  that  he  was  to  pay  all 
his  own  expenses, — traveling,  office, 
or  other  expenses, — for  which  he  was 
to  contract  in  his  own  name,  and  un- 
der no  circumstances  to  represent  the 
company  as  responsible  therefor;  that 
he  was  to  employ  no  person  to  assist 
in  the  agency  except  under  a  written 
contract,  the  person  employed  to  be 


subject  to  the  approval  of  the  com- 
pany ;  and  that  the  agency  should  end 
at  the  option  of  either  party,  by  writ- 
ten notice  mailed  or  delivered  to  the 
last-known  address  of  the  other. 
Singer  Mfg.  Co.  v.  Rahn  (U.  S.)  supra, 
was  followed. 

In    Pickens   v.   Diecker    (1871)   21 
Ohio  St.  212,  8  Am.  Rep.  55,  where  the 
plaintiff's  buggy  and  horses  were  in- 
jured thrdugh  the  negligence  of  one 
Wright,  while  he  was  driving  a  ve- 
hicle which  he  used  for  the  purpose  of 
discharging  his  duties  as  a  salesman 
and  traveling  agent  of  the  defendants, 
who  were  wholesale  dealers  in  milli- 
.  nery,  the  evidence  tended  to  establish 
the  following  facts:    Wright  was  em- 
ployed by  the  year  on  a  salary,  and  his 
duties  required  him  to  stay  in  the 
store,  or  travel,  soliciting  orders  for 
goods  and  making  collections,  as  his 
employers  might  direct.    When  in  the 
store  he  paid  his  own  board;  when 
traveling  his  expenses  were  allowed  to 
him,  and  paid  by  his  employers.    At 
the  time  of  the  transaction  in  contro- 
versy, he  was  traveling  in  the  course 
of  his  employment,  but  he  had  no  par- 
ticular instructions,  nor  was  he  under 
any  orders  as  to  the  route  or  mode  of 
travel  he  should  adopt.    Commenting 
upon   this  evidence,  the  court  said: 
"In  the  present  case  Wright,  in  re- 
spect to  his  employment,  was  at  all 
times  subject  to  the  will  of  his  em-, 
ployers,   and  could  not,  consistently 
with  his  duty  to  them,  refuse  to  obey 
their  directions' in  the  performance  of 
the  service  for  which  he  was  engaged. 
It  was  not  necessary  that  they  should, 
in  fact,  exercise  such  control.    If  they 
had  the  authority  to  the  extent  indi- 
cated,  the   fact  that  they   chose  to 
leave    the    details   to   his    discretion 
would  not  alter  the  relation   of  the 
parties.    We  think  Wright  was  a  mere 
servant  or  agent,  and  cannot  be  re- 
garded   as    a   contractor   within   the 
meaning  of  the  cases  bearing  on  the 
subject.    .    .    .    His  contract  of  em- 
ployment did  not  bind  him  to  produce 
any  given  result.    His  time  belonged 
to  his  employers,  and  he  was  entitled 
to  be  paid  irrespective  of  results." 
1  On  the  ground  that  men  employed, 


Digitized  by 


Google 


ANNO.— INDEPENDENT  CONTRACTOR— WHO  IS— SPECIFICALLY.   1337 


clearly  one  of  narrower  scope  than 
that  referred  to  at  the  commencement 
of  §  29,  supra,  which  is  apparently  re- 
garded as  being  applicable,  irrespec- 
tive of  the  industrial  status  of  the  per- 
son employed. 

The  majority  of  the  cases  which  re- 
late to  contracts  of  the  type  discussed 
in  this  subtitle  are  merely  authorities 
for  the  proposition  that  the  general 
character  of  the  employment  is  an  ele- 
ment which  tends  to  show  that  the 
person  employed  is  not  an  independ- 
ent contractor.* 

b.  Quality  of  contracts  under  which  the 
rate  of  remuneration  is  fixed  uHth  *■«/- 
erence  to  a  certain  period  of  time. 

§  3S.  In  general. 
Having  regard  to  the  consideration 


that,  in  the  ordinary  course  of  busi- 
ness, a  servant's  remuneration  is  fixed 
with  reference  to  some  period  of  time, 
and  that  of  an  independent  contractor 
with  reference  to  the  amount  of  work 
performed  by  him,  it  might  reasonably 
be  contended  that  an  initial  presump- 
tion adverse  to  the  independence  of 
the  contract  should  be  entertained, 
whenever  it  appears  that  the  person 
employed  was  engaged  on  the  former 
of  these  footings  for  a  definite  or  in- 
definite period.  But  the  authorities, 
as  they  stand,  do  not  warrant  any 
stronger  statement  than  that,  in  cases 
involving  an  engagement  of  this  char- 
acter, the  method  of  payment  is,  in 
the  language  of  one  of  t^e  courts. 


not  for  any  fixed  time,  to  cut  and  re- 
move standing  timber,  and  paid  ac- 
cording to  the  amount  of  timber  they 
produced,  were  not  independent  con- 
tractors, it  was  held  in  Brown  v. 
Leppo  (1915)  194  ill.  App.  245,  that 
their  employer  was  liable  for  injuries 
caused  an  adjoining  landowner  from 
the  obstruction  of  a  stream  by  brush 
and  tree  tops,  which  they  cast  into  it 
while  engaged  in  the  work. 

Ip  Muncie  Founry  &  Mach.  Co.  v. 
Thompson  (1919)  70  Ind.  App.  157, 
123  N.  E.  196,  a  claimant  who,  when 
injured,  was  working  under  an  agree- 
ment indefinite  in  duration,  by  which 
he  was  to  receive  40  cents  a  ton  for 
coke  unloaded  from  freight  cars,  was 
held  to  be  an  "employee"  within  the 
meaning  of  the  Indiana  Workmen's 
Compensation  Act. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ben- 
nett (Okla.)  20  A.L.R.  — ,  the  general 
character  of  the  employment  was  re- 
ferred to  in  language  which  might  be 
taken  as  importing  that  it  was  regard- 
ed merely  as  one  of  the  elements  upon 
which  the  decision  was  based.  See  § 
36,  note,  1  (a)  supra.  But  a  more  con- 
clusive significance  seems  to  be  as- 
cribed to  it  in  the  following  paragraph 
of  the  syllabus  written  by  the  court: 
"The  employer's  intention  to  retain 
the  right  of  exercising  control  over  a 
person  performing  work  for  him,  and 
hence  creating  the  relation  of  master 
and  servant  between  the  parties,  will 
be  inferred  when  it  appears  the  em- 
ployment was  general,  and  not  based 
on  a  contract  to  do  a  certain  piece  of 
work,  on  certain  specified  terms,  in  a 


particular  manner,  and  for  a  stipu- 
lated sum." 

In  Cockran  v.  Rice  (1910)  26  S.  D. 
393,  128  N.  W.  583,  Ann.  Cas.  1913B, 
570,  a  man  who  had  contracted  to  plow 
land  at  the  rate  of  $1.25  per  acre  was 
held  to  be  a  mere  servant,  there  being 
no  agreement  regarding  any  definite 
number  of  acres. 

In  Simila  v.  Northwestern  Improv. 
Co.  (1913)  73  Wash.  285,  131  Pac.  831, 
it  was  held  that  a  contract  which  did 
no  more  than  fix  a  price  for  the  deliv- 
ery of  timbers  at  the  employer's  mine 
did  not  render  the  persons  who  were 
to  perform  the  work  independent  con- 
tractors. 

'  See,  for  example,  Standard  Oil  Co. 
V.  Parkinson  (1907)  82  C.  C.  A.  29, 
162  Fed.  681;  Arizona-Hercules  Cop- 
per Co.  V.  Crenshaw  (1919)  21  Ariz. 
15,  184  Pac.  996;  Western  Indemnity 
Co.  V.  Pillsbury  (1916)  172  Cal.  807, 
159  Pac.  721;  Giacomini  v.  Pacific 
Lumber  Co.  (1907)  5  CaL  App.  218,  89 
Pac.  1059 ;  Thompson  v.  Twiss  (1916) 
90  Conn.  444,  L.R.A.1916E,  506,  ^7  Atl. 
328;  Tuttle  v.  Embury-Martin  Lumber 
Co.  (1916)  192  Mich.  385,  158  N.  W. 
875,  Ann.  Cas.  1918C,  664;  Midgette  v. 
Branning  Mfg.  Co.  (1909)  150  N.  C 
333,  64  S.  E.  5. 

In  Steger  v.  Barrett  (1919)  58  Tex. 
Civ.  App.  331,  124  S.  W.  174,  where 
the  owner  of  a  traction  engine  hired 
to  furnish  power  for  a  corn  sheller 
was  held  to  be  the  servant  of  the  hir- 
er, one  of  the  grounds  assigned  for 
the  decision  was  that  the  employment 
was  "not  for  any  special  time,  but  at 
the  option  of  the  employer  by  the 
day." 
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"characteristic  of  the  relation  of  an 
employee  to  an  employer,  and  not  of 
an  independent  contractor  with  his 
contractee."  * 

The  propriety  of  predicating  the  ex- 
istence of  an  initial  presumption  of 
the  character  suggested  can  seldom 
be  a  matter  of  much  practical  impor- 
tance, for  it  would  apparently  be 
overcome  simply  by  evidence  showing 
that  the  person  employed  was  engaged 


in  a  distinct  and  generally  recognized 
business  or  occupation. 

f  36.  Independence  predieated  with,  re- 
lation to  etreumstantial  evidence. 

The  cases  in  which  the  conclusion 
that  the  person  employed  was  an  in- 
dependent contractor  was  based  on 
circumstantial  evidence  are  collected 
in  the  footnote.' 


'Thompson  v.  Twisa  (1910)  90 
Conn.  444,  L.R.A.1916E,  506,  97  Atl, 
328. 

1  (a)  Work  wltli  reapeet  to  bnlldlnga. 

In  Holbrook  v.  Olympia  Hotel  Co. 
(1918)  200  Mich.  597,  166  N.  W.  876, 
the  court  thus  stated  the  facts  which 
were  held,  as  matter  of  law,  to  require 
the  inference  that  a  painter  who  had 
been  killed  while  he  was  working  in 
the  defendant's  hotel  was  not  an  "em- 
ployee" within  the  meaning  of  the 
Michigan  Workmen's  Compensation 
Act:  "Holbrook  carried  on  the  busi- 
ness of  painting  and  decorating,  em- 
ploying men  as  many  as  eight  at  one 
time.  Occasionally,  he  contracted  to 
do  a  particular  piece  of  work  for  an 
agreed  sum,  but  most  of  his  work  was 
done,  as  all  of  it  was  for  the  Olympia 
Hotel  Company,  by  the  hour.  He  car- 
ried on  different  jobs  at  the  same 
time,  using  his  men  on  one  or  other 
of  them  as  he  pleased,  changing  them 
from  one  job  to  another.  He  was  car- 
rying on  more  than  one  job  at  the  time 
he  was  injured.  He  went  from  job  to 
job  superintending  his  men,  and  him- 
self doing  work.  He  hired  th6  men; 
they  regarded  him  as  employer,  looked 
to  him  for  their  pay,  and  he  paid 
them.  There  was  no  written  contract 
between  Holbrook  and  the  hotel  com- 
pany. He  was  not  carried  on  the  pay 
roll  as  an  employee  of  the  company, 
nor  was  he,  otherwise  than  as  stated, 
in  the  service  of  the  company.  There 
was  no  understanding  that  he  was 
personally  to  do  any  work.  He  was 
to  get  the  work  done;  had  absolute 
charge  of  it  and  of  the  men  employed, 
the  results  to  be  satisfactory  to  the 
hotel  company.  By  this  latter  state- 
ment is  meant  that  in  practice  one, 
two,  or  more  coats  of  paint  might  be 
ordered  in  a  particular  room  until  it 
looked  good  to  the  management;  or 
tint  or  color,  use  of  which  had  been 
begun,  might  be  ordered  changed  to 
suit  the  taste  of  the  management.    Im- 


pliedly, of  course,  he  undertook  to  do 
a  job  in  a  proper,  workmanlike  man- 
ner. He  rendered  bills  for  the  work 
done,  which  bills  specified  the  total 
number  of  hours  he  and  his  men  had 
worked,  but  not  how  many  hours  each 
had  worked,  or  who  were  the  men  who 
worked.  Some  days  Mr.  Holbrook 
worked  at  the  hotel  Sk  few  hours,  while 
his  men,  or  some  of  them,  worked 
many  hours.  When  he  was  absent, 
one  of  his  men  was  left  in  charge  and 
direction  of  the  others  and  the  work. 
Uniformly,  by  agreement,  he  charged 
35  cents  an  hour  for  all  work  done, 
whether  by  himself  or  others,  and  he 
paid  his  men  30  cents  an  hour." 

In  Downey  v.  Low  (1897)  22  App. 
Div.  460,  48  N.  Y.  Supp.  207,  a  man 
with  whom  the  defendant  had  con- 
tracted for  the  removal  of  ashes  from 
a  building  for  a  specified  yearly  sum 
was  conceded  to  be  an  independent 
contractor. 

In  the  following  cases  plumbers 
were  held  or  assumed  to  be  independ- 
ent contractors.  The  reports  do  not 
show  on  what  footing  their  remunera- 
tion was  computed,  but  presumably 
they  were  paid  by  time:  Blake  v. 
Woolf  [1898]  2  Q.  B.  (Eng.)  426,  62 
J.  P.  659,  67  L.  J.  Q.  B.  N.  S.  813.  79 
L,  T.  N.  S.  188,  47  Week.  Rep.  8;  Ben- 
nett v.  Truebody  (1885)  66  CaL  509.  56 
Am.  Rep.  117,  6  Pac.  329;  Burns  v. 
McDonald  (1894)  57  Mo.  App.  599; 
Wilson  v.  Troy  (1892)  135  N.  Y.  96. 
18  L.R.A.  449,  31  Am.  St.  Rep.  817,  32 
N.  E.  44. 

0>)  Dredglns  work. 

See  Powley  v.  Vivian  &  Co.  (1915) 
169  App.  Div.  170,  154  N.  Y.  Supp.  426, 
10  N.  C.  C.  A.  835  (reviewed  in  §  33, 
note  2  (d)  supra),  where  the  amount 
payable  was  in  part  computed  on  a 
time  basis. 

(•)  TraBapertetlen  work. 

In  Centrello's  Case  (1919)  232  Mass. 
456, 122  N.  E.  660,  the  owner  of  teams. 
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^»^nicn  ne  let  wiin  arivers  to  naui  ain 
at  the  rate  of  $1  per  hour  for  each 
team  and  driver,  was  held  to  be  an  in- 
dependent contractor,  and  conse- 
quently not  within  the  purview  of  the 
Massachusetts  Workmen's  Compensa- 
tion Act. 

In  Loughrain  ▼.  Autophone  Co. 
(1902)  77  App.  Div.  542,  78  N.  Y. 
■Supp.  919,  13  Am.  Neg.  Rep.  182, 
where  the  plaintiff's  intestate,  a  cart- 
man,  owning  his  own  cart  and  horse, 
and  engaged  by  the  defendants  to 
■carry  their  light  freight  to  a  railroad 
freight  office  at  a  fixed  price  per  year, 
was  killed  through  the  negligence  of 
■one  of  the  defendant's  servants  in 
loading  his  wagon,  it  was  held  that 
"he  was,  at  the  time  of  the  accident,  a 
common  carrier,  transporting  light 
'baggage  and  freight  for  anyone  who 
might  call  upon  him  therefor,  and  was 
not  ...  a  servant  of  the  defend- 
ant, either  to  impose  upon  the  de- 
fendant any  liability  for  the  acts  of 
its  servants,  or  to  save  it  from  liabil- 
ity by  reason  of  the  assumed  risk  of 
"the  negligence  of  a  coemployee."  The 
court  argued  thus:  "It  will  hardly 
be  claimed  that  if  the  plaintiff's  in- 
testate had,  upon  a  single  retainer, 
taken  the  freight  from  the  defendant's 
factory  to  the  station,  he  would  there- 
by become  a  servant  of  the  defendant. 
His  relation  would  be  simply  a  con- 
tract relation  for  this  specific  pur- 
pose, which  would  have  in  it  none  of 
the  elements  which  attach  to  the  re- 
lation of  master  and  servant.  Murray 
V.  Dwight  (1900)  161  N.  Y.  301,  48 
L.R.A.  673,  55  N.  E.  901.  It  is  very 
clear  that  in  such  a  case  the  defend- 
ant would  not  be  liable  for  his  negli- 
gence in  driving  to  and  from  the 
freight  office.  He  was  a  common  car- 
rier, and  would  be  engaged  in  his 
business  as  a  common  carrier,  and  not 
as  defendant's  servant.  We  are  un- 
able to  see  how  the  legal  relation  is 
changed  by  the  fact  that  he  was  fre- 
quently employed,  or  by  the  fact  that 
for  such  service  he  was  to  receive  a 
gross  sum,  and  was  not  paid  by  the 
piece,  as  was  the  original  custom." 

In  Cohen  v.  Western  Electric  Co.  . 
(1906;  App.  T.)  50  Misc.  660,  99  N.  Y. 
Supp.  525,  the  liability  of  the  defend- 
ant for  the  negligence  of  the  driver 
of  a  truck  belonging  to  a  firm  engaged 
•exclusively  in  the  trucking  business 
for  the  defendant  was  held  to  be  neg- 
atived by  evidence  to  the  effect  that 
the  firm  was  paid  by  the  month,  ac-. 


coraing  to  tne  numoer  and  aescription 
of  the  trucks  employed;  that  all  the 
equipment  for  the  business  was  owned 
by  the  firm;  that  all  the  workmen  en- 
gaged in  hauling  were  paid  by  the 
firm;  and  that  only  the  firm  and  their 
foreman  exercised  the  power  of  en- 
gaging and  discharging  such  work- 
men. 

In  Halletz  v.  Wiseman  (1920)  193 
App.  Div.  4,  188  N.  Y.  Supp.  112,  the 
majority  of  the  court  affirmed  the  in- 
dependence of  a  contract  under  which 
the  owner  of  a  truck  agreed,  for  $25 
a  day,  to  transport  to  the  employer's 
farm  the  garbage  which  that  employ- 
er had  contracted  to  remove  from  a 
military  camp.  The  details  of  the 
evidence  upon  which  this  conclusion 
was  based  are  not  stated  in  the  report. 

In  Walsh  v.  Waterford  Harbour 
Comrs.  ri914;  Ir.  Ct.  of  App.]  W.  C. 
&  Ins.  Rep.  16,  47  Ir.  L.  T.  263,  7  B.  W. 
C.  C.  960,  a  case  involving  a  claim 
under  the  English  Workmen's  Com- 
pensation Act,  a  man  who  had  entered 
into  a  written  contract  with  harbor 
commissioners,  under  which  he  was  to 
be  paid  £14  a  year  "for  supplying  a 
yawl  and  crew  of  four  men  for  use  at 
a  specified  pilot  station  and  light- 
house," was  held  to  be  an  independent 
contractor.  The  point  mainly  empha- 
sized by  the  court  was  that  under  such 
a  contract  there  was  no  personal  obli- 
gation on  the  part  of  the  contractor 
to  give  his  own  services. 

(d)  Operation  of  autoklaory  tor  farm- 
ing pnrpoiea. 

In  Pace  v.  Appanoose  County  (1918) 
184  Iowa,  498,  168  N.  W.  916,  17  N.  C. 
C.  A.  682,  the  court  thus  stated  the 
effect  of  Busse  v.  Brugger,  Third 
Annual  Report  (1914)  Wis.  Ind.  Com. 
78:  The  applicant,  Busse,  and  Mer- 
tens,  were  the  owners  of  an  ensilage 
cutter,  engine,  and  silo-filling  outfit, 
and  engaged  in  cutting  ensilage  and 
filling  silos  for  farmers,  giving  their 
personal  services  in  so  far  as  neces- 
sary for  the  operation  of  the  ma- 
chinery and  feeding  the  cutter,  at  a 
charge  of  $2  per  hour  for  the  time 
actually  consumed  in  filling  the  silo. 
Gasolene  was  furnished  by  the  farm- 
er, everything  else  by  them.  They  had 
filled  the  silo  for  respondent  in  1912, 
and  were  engaged  by  him  to  do  so  in 
1913,  nothing  further  being  said  about 
the  price,  though  the  charge  had  be- 
come established  in  the  neighborhood. 
The  commission  held  that  the  appli- 
cant was  not  an  "employee"  within  the 
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i  40.  Independence  predicated  teith  re- 
laUvn  to  evidence  partly  circumstantial 
and  partly  direct. 
The  cases  in  which  evidence  of  this 


description  has  been  held  to  warrant 
the  conclusion  that  the  person  em- 
ployed was  an  independent  contractor 
are  reviewed  below.^ 


meaning  of  the  Wisconsin  Workmen's 
Compensation  Act.  The  evidential  ele- 
ments emphasized  were  that  he  and 
Mertens  had  the  right  to  complete  the 
job;  that  respondent  had  reserved  no 
control  over  them,  and  could  discharge 
neither  one;  and  that  their  only  duties 
were  to  see  that  the  machinery  ran 
properly  and  to  feed  the  corn  to  it, 
and  that  the  respondent  could  require 
nothing  else. 

C«)  RemoTal  of  garbage  in  oltte*. 

In  Figone  v.  Repetti  (1909)  11  Cal. 
App.  251,  104  Pac.  588,  the  person 
employed  was  held  to  be  an  inde- 
pendent' contractor,  where  the  evi- 
dence showed  that  he  was  to  receive  a 
monthly  sum  for  the  removal  of  all  the 
garbage  and  refuse  from  all  the  public 
school  buildings  and  grounds  in  a  city, 
and  that  he  was  to  furnish  his  own 
men,  his  own  wagons,  and  his  own 
teams,  and  select  his  own  time  for  do- 
ing the  work,  provided  that  he  did 
it  according  to  the  contract. 

In  Kuehn  v.  Milwaukee  (1896)  92 
Wis.  263,  65  N.  W.  1030,  where  a  cer- 
tain person  contracted  with  a  city  to 
carry  all  the  garbage  and  refuse  col- 
lected within  it  to  some  point  in  Lake 
Michigan  not  less  than  15  miles  from 
the  city,  and  there  dump  it  into  the 
lake,  the  city  reserving  to  itself  the 
right  to  relet  the  contract  in  case  of 
"improper  or  imperfect  performance," 
the  person  employed  was  held  to  be  an 
independent  contractor,  on  the  ground 
that,  under  such  an  agreement,  the 
city  had  no  right  to  control  the  mode 
or  manner  of  doing  the  work,  or  to 
fix  the  precise  place  where  the  dump- 
ing should  be  done. 

In  Milwaukee  v.  Fera  (1919)  170 
Wis.  348,  174  N.  W.  926,  a  man  em- 
ployed by  a  city  to  collect  garbage  was 
assumed  to  be  an  independent  con- 
tractor. But  the  terms  of  the  contract 
are  not  stated. 

1  (a)  Work     performed     for     railroad 

companiea. 

In  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Farver  (1887)  111  Ind.  195,  60  Am. 
Rep.  696,  12  N.  E.  296,  one  W.,  the 
owner  of  a  portable  steam  engine,  con- 
tracted with  an  employee  of  a  railroad 
company,  for  a  stipulated  sum  per 
diem,  to  operate  the  engine  at  such 


times  as  might  be  necessary  for  the 
purpose  of  pumping  water  out  of  an 
excavation  at  a  water  station.  He 
agreed  to  superintend  personally  the 
operation  of  the  engine,  and  pay  for 
such  assistance  as  he  needed.  The  evi- 
dence also  tended  to  show  affirmative- 
ly that  neither  the  company  nor  any 
of  its  employees  had  the  right  to  op- 
erate the  engine,  or  to  interfere  in  the 
manner  of  its  operation,  or  to  direct 
the  owner  how  or  when  it  should  be 
operated ;  and  that  the  only  right  the 
company  had  in  respect  to  the  matter 
was  to  require  the  owner  of  the  engine 
to  accomplish  the  end  of  keeping  the 
water  down  to  a  certain  level.  Held, 
that  W.  was-  an  independent  con- 
tractor. 

(b)  Grading  of  Ughwa^a. 

In  Pace  v.  Appanoose  County  (1918) 
184  Iowa,  498,  168  N.  W.  916,  17  N.  C. 
C.  A.  682,  the  purport  of  a  written 
contract  made  between  the  defendant 
and  the  claimant  was  that,  "for  the 
consideration  of  $14  per  day  for  each 
day's  work  on  the  public  highway,  tlie 
defendant  employed  the  claimant,  with 
his  team  and  engine,  in  grading  work 
during  the  working  season;  that  the 
defendant  was  to  furnish  gasolene 
for  the  engine,  and  that  the  claimant 
was  to  furnish  one  man  with  the  team. 
The  work  to  be  done  was  hauling  the 
grader  along  the  highway  where  di- 
rected by  Meirs,  an  employee  of  the 
county.  The  only  control  exercised  by 
the  county  was  through  Meirs,  in  di- 
recting Pace  where  the  engine  should 
haul  the  grader.  The  right  of  the 
claimant  to  an  award  under  the  Iowa 
Workmen's  Compensation  Act  was 
denied  for  the  reason  that,  under  this 
contract,  "the  county  had  no  control 
over  the  men  employed  or  the  manner 
of  performing  the  work,  nor  had  it  any 
authority  to  discharge  an  employee  of 
Pace,  or  to  direct  him  in  what  he  was 
to  do." 
(e)  Dredging. 

In  Teller  v.  Bay  &  River  Dredging 
Co.  (1907)  151  CaL  209,  12  L.R.A. 
(N.S.)  267,  90  Pac.  942,  12  Ann.  Cas. 
779,  the  defendants  entered  into  a  con- 
tract by  wh'ich  it  was  provided  that 
the  defendant  should  furnish  F.  with 
a  ditching  dredger  to  cu.t  through  a 
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levee  and  excavate  a  ditch  on  the  land 
of  which  F.  was  the  lessee;  that  $70 
per  day  should  be  paid  for  the  use  of 
the  dredger;  and  that,  if  F.  was  dis- 
satisfied with  the  work  done  by  the 
ditcher,  or  with  the  progress  of  the 
work,  he  might  immediately  terminate 
the  contract  on  payment  of  the  amount 
then  due.  The  dredger  was  entirely 
under  the  supervision  and  control  of 
its  captain,  and  he,  in  turn,  received 
his  instructions  from  the  officers  of  the 
defendant,  except  as  to  the  location 
and  character  of  the  work  to  be  per- 
formed. F.  neither  had,  nor  attempt- 
ed to  exercise,  any  power  of  hiring  or 
discharging  the  members  of  the  crew. 
Neither  F.,  nor  the  other  lessee  of  the 
land  on  which  the  work  was  to  be 
done,  had,  or  attempted  to  exercise,, 
any  control  over  the  captain  or  crew 
of  the  dredger  in  the  performance  of 
the  work.  Held,  that  the  defendant 
was  an  independent  contractor,  and 
consequently  liable  to  a  third  person 
for  damages  occasioned  by  the  flood- 
ing of  his  land,  in  consequence  of  the 
defendant's  negligence  in  failing  to 
rebuild  properly  the  levee  at  the  place 
where  it  was  cut  through. 

(d)  Well  tinUne. 

In  Hughes  v.  Quinn  [1917;  C.  A.]  2 
Ir.  R.  442,  a  case  arising  under  the 
English  Workmen's  Compensation  Act, 
the  evidence  showed  that  the  applicant 
was  a  well  sinker,  and  held  himself 
out  to  the  public  as  an  expert  in  that 
business;  that  he  kept  billheads,  and 
gave  details  of  prices  for  sinking  and 
lining  wells ;  that  he  was  employed  by 
the  respondent  to  sink  a  well  on  the 
terms  that  he  was  to  be  paid  weekly, 
his  remuneration  being  at  the  rate  of 
8  shillings  a  day,  in  addition  to  his 
board;  that  he  was  to  pay  the  wages 
of  a  laborer;  that  he  was  to  supply  all 
the  tackle;  and  that,  beyond  pointing 
out  the  spot  where  he  wanted  to  have 
the  well  made,  the  respondent  exer- 
cised no  control  over  him.  The  find- 
ing of  the  lower  court  that  the  appli- 
cant was  an  independent  contractor 
was  upheld. 

(•)  Transportatloa  work. 

In  Flickbnger  v.  Industrial  Acci. 
OoMMissiON  (reported  herewith)  ante, 
1150,  the  evidence  held  to  negative  the 
right  of  one  Reeves  to  an  award  under 
the  California  Workmen's  Compensa- 
tion Act  was  as  follows :  That  he  was 
«ngaged  in  the  "truck  business,"  an 
independent  occupation,  and  had  his 


own  truck;  that  his  employer,  Flick- 
enger,  merely  told  him  what  was  to  be 
hauled;  that  he  loaded  his  truck  in 
his  own  way  at  times  suited  to  his  own 
convenience;  that  he  never  reported 
before  going  to  work  or  after;  that  no 
one  controlled  his  actions  at  any  time, 
except  that  he  was  expected  to  do  a 
full  day's  work;  that  he  was  obliged 
to  furnish  his  own  appliances  and 
pay  all  expenses  in  the  operation  of 
the  truck;  that  he  was  not  subject  to 
any  "authoritative  control"  at  any 
time;  and  that  he  was  paid  by  the  day. 
By  §  8  (b)  of  the  Compensation  Act  of 
1917,  persons  who  render  service  are 
divided  into  two  classes — "employees" 
and  "independent  contractors."  AH 
persons  rendering  service  are  de- 
clared to  be  "employees,"  except  those 
who  render  service  "other  than  man- 
ual labor,  for  a  specified  result,  under 
the  control  of  his  principal  as  to  the 
result  of  his  work  only,  and  not  as  to 
the  means  by  which  such  result  is  ac- 
complished. The  court  was  of  opinion 
that  this  enlarged  the  class  of  "em- 
ployees," and  extended  the  jurisdiction 
of  commission  beyond  the  lin)it  of  its 
constitutional  authority. 

In  Wadsworth  Howland  Co.  v.  Fos- 
ter (1893)  50  111.  App.  513,  affirmed  in 
(1897)  168  111.  514,  48  N.  E.  163,  the 
evidence  was  to  the  effect  that  the  per- 
son employed  was  an  owner  of  teams, 
who  had  been  engaged  to  haul  the 
goods  of  the  defendant  company  at  an 
agreed  price  per  week,  or  a  propor- 
tionately smaller  price  if  the  teams 
worked  less  than  a  full  week;  that  the 
company  directed  what  goods  were  to 
be  hauled;  that  the  person  employed 
had  the  exclusive  care,  control,  and 
management  of  the  teams ;  and  that  all 
details  as  to  route  and  speed  were 
left  to  him  and  bis  drivers.  Held, 
that  he  was  an  independent  con- 
tractor. 

In  Jahn  v.  McKnight  (1904)  117  Ky. 
655,  78  S.  W.  862,  a  verdict  for  the 
defendants  in  an  action  brought  to 
recover  damages  for  the  death  of  a 
person  caused  by  the  negligence  of  the 
driver  of  a  wagon,  which  was  being 
used  for  the  delivery  of  goods  from 
the  defendants'  store,  was  held  to  have 
been  properly  directed,  where  H.,  the 
immediate  employer  of  the  driver,  was 
called  as  a  witness  by  the  plaintiff, 
and  testified  that  at  the  time  of  the 
accident  he  carried  on  a  hauling  and 
delivery  business;  that  he  also  ran  a 
stone  quarry  and  delivered  stone  for 
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buildintr  foundations  for  houses,  and 
operated  two  wagons  and  teams  in  this 
business;  that  he  also  had  a  contract 
with  defendants  to  deliver  packages  to 
their  customers  in  a  one-horse  delivery 
wagon,  at  the  price  of  $18  per  week; 
that,  if  they  had  more  work  in  this 
line  than  the  one-horse  delivery 
wagon  could  perform,  he  furnished 
extra  teams  and  received  extra  pay 
for  it,  or  they  would  call  in  other 
wagons  to  do  it ;  that  if  the  defendants 
did  not  need  the  services  of  his  wagon 
and  driver  at  any  time,  he  was  at 
liberty  to  haul  for  anyone  else;  that 
usually  his  delivery  wagon  would  call 
at  the  store  of  defendants  sometime 
in  the  morning  to  see  if  they  had  any 
packages  to  deliver;  that,  if  there 
were  any,  he  always  found  them  piled 
up  in  the  front  part  of  the  store,  ad- 
dressed to  the  person  for  whom  they 
were  intended;  that  the  wagon  and 
horse  were  his  property ;  that  he  hired 
the  driver,  and  paid  all  necessary  ex- 
penses for  running  the  wagon;  that 
the  defendants,  under  their  contract 
with  him,  had  no  right  to  employ  or 
discharge  the  driver,  or  to  direct  how 
or  in  what  manner  his  work  should  be 
done;  that  the  driver  of  the  wagon 
was  in  his  service,  and  not  in  that  of 
the  defendants. 

In  Cheever's  Case  (1914)  219  Mass. 
244,  106  N.  E.  861,  the  immediate  em- 
ployer of  a  claimant  under  the  Mas- 
sachusetts Workmen's  Compensation 
Act  was  the  proprietor  of  a  teaming 
business,  who  was  paid  by  th«  day  for 
his  work,  and  retained  control  of  his 
horses  and  wagons,  when  in  use,  and 
of  the  unloading  of  goods  conveyed. 
The  correctness  of  the  ruling  of  the 
industrial  accident  board  that  he  was 
an  independent  contractor  was  not 
discussed  by  the  supreme  court,  the 
ratio  decidendi  being  that  the  em- 
ployment was  "casual"  in  its  nature. 

In  Winslow's  Case  (1919)  232  Mass. 
458,  122  N.  E.  661,  the  court  thus 
stated  the  facts  which  were  held  to 
show  that  the  claimant  was  not  an 
"employee"  within  the  meaning  of  a 
Workmen's  Compensation  Act:  "The 
claimant  was  engaged  in  the  business 
df  stable  keeper,  teaming,  and  jobbing. 
He  let,  to  work  for  the  town  on  its 
roads,  a  cart,  pair  of  horses,  and  him- 
self as  driver,  for  the  single  and  un- 
divided price  of  $6  per  day.  His  work 
was  principally  driving,  but,  as  occa- 
sion required,  he  got  off  and  shoveled 
and  raked.     The  matter  of  handling 


the  horses  was  left  entirely  to  hinv 
and  he  managed  them  in  his  own  way. 
He  had  used  a  cart  of  his  own  most  of 
the  time,  but  on  the  day  of  his  acci- 
dent he  furnished  a  cart  which  he  did 
not  own." 

In  Eckert's  Case  (1919)  233  Mass. 
677,  124  N.  E.  421,  the  contract  under 
which  the  claimant  was  employed  to 
haul  ashes  to  be  used  in  the  construc- 
tion of  a  public  way  provided  that  he 
should  furnish  the  team,  feed,  take 
care  of,  and  drive  the  horses,  for  a 
fixed  daily  remuneration.  The  evi- 
dence showed  that  the  entire  manage- 
ment and  mode  of  transportation  were 
under  his  control,  and  the  only  orders 
given  by  the  town's  foreman  were  to 
direct  him  where  to  go  for  the  ashes, 
and  after  the  ashes  had  been  loaded, 
in  which  work  he  took  no  part,  to 
dump  them  at  a  designated  place. 
Held,  that  he  was  not  an  "employee" 
within  the  meaning  of  a  Workmen's 
Compensation  Act. 

In  Riedel  v.  Moran-Fitzsimons  Go. 
(1894)  103  Mich.  262,  61  N.  W.  609,. 
a  truckman  employed  to  do  cartage 
work  for  a  certain  sum  i>er  annum 
was  held  to  be  an  independent  con- 
tractor, the  evidence  being  that  his 
employer  simply  specified  the  goods 
to  be  carried,  and  their  destination. 

In  Burns  v.  Michigan  Paint  Co. 
(1908)  152  Mich.  613,  16  L.R.A.(N.S.) 
816,  116  N.  W.  182,  the  plaintiff,  while 
walking  on  a  highway,  was  injured  by 
an  express  wagon  driven  by  one  B.,  a 
licensed  expressman,  who  was  engaged 
in  delivering  goods  for  the  defendant 
company.  Both  B.  and  defendant's 
manager  testified  that  the  arrange- 
ment as  to  the  delivery  was  as  fol- 
lows :  B.  was  to  deliver  the  goods  for 
$15  a  week.  He  was  to  furnish  the 
horse  and  wagon.  He  was  not  bound 
to  do  the  work  himself.  He  was  at 
liberty  to  do  it  himself,  or  by  em- 
ployees selected  by  him.  He  deter- 
mined the  route  that  he  was  to  take, 
and  exercised  this  liberty.  Sometimes 
the  goods  were  delivered  by  chrivers 
selected  by  him.  He  was  free  to  do, 
and  did,  similar  work  for  others. 
When  he  was  working  for  defendant 
he  put  on  his  wagon  a  sign  bearing 
the  name  which  designated  defend- 
ant's shop.  The  only  evidence  offered 
plaintiff  to  prove  that  he  was  the  serv- 
ant of  the  defendant  was  the  last  men- 
tioned of  these  facts,  and  his  state- 
ment that  he  was  working  for  it 
Held,  that  this  evidence,  being  en- 
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tirely  consistent  with  the  inference 
that  B.  was  an  independent  contractor, 
was  not  sufficient  to  overcome  the  ef- 
fect of  the  opposing  testimony,  which 
pointed  to  the  conclusion  that  this  was 
his  position. 

In  Gall  v.  Detroit  Journal  Co. 
(reported  herewith)  ante,  1164,  the 
contract  under  review  embraced  the 
following  provisions:  "(1)  The  said 
second  party  agrees  to  deliver  and  dis- 
tribute from  the  .Detroit  Journal 
Building,  to  such  persons  and  at  such 
places,  and  along  such  route  or  routes, 
and  on  such  regular  schedule  or  sched- 
ules, as  may  from  time  to  time  be 
designated  and  furnished  to  him  by 
said  first  party,  the  time  of  and  the 
routes  and  schedules  for  said  delivery 
and  distribution,  and  the  strict  ad- 
herence thereto,  being  the  essence  of 
this  contract.  In  event  contingencies 
render  it  apparently  impossible  for 
said  second  party  to  conform  to  said 
regular  schedules  or  routes,  he  agrees 
to  promptly  notify  first  party  by  tele- 
phoning its  mailing  room,  stating  the 
facts  and  reasons  therefor.  .  .  . 
(3)  The  said  second  party  shall  make 
such  delivery  and  distribution  accord- 
ing to  his  own  means  and  methods  of 
conveyance,  which  shall  belong  to  and 
be  in  the  exclusive  charge  and  con- 
trol of  said  second  party,  and  which' 
shall  not  be  subject  to  control  or  su- 
pervision by  said  first  party  excepting 
as  to  the  results  of  said  work;  and  it 
is  hereby  expressly  understood  that 
first  party  does  not  hereby  hire  or  rent  | 
the  use  of  the  same,  or  assume  any 
liability  for  the  use,  or  method  of  use, 
thereof."  The  court  said:  "Omitting 
the  provisions  relating  to  default  or 
failure  in  performance,  it  [the  con- 
tract] amounted  to  just  this:  Rebtoy 
was  to  deliver  the  papers  to  such  per- 
sons, at  such  places,  and  on  such  time 
as  the  company  should,  from  day  to  ' 
day,  designate.  Such  delivery  was  the  | 
result  to  be  obtained.  And  Rebtoy 
was  to  effect  such  delivery  and  ob- 
tain such  result  by  any  means,  and 
by  any  conveyance,  and  in  any  way  he 
saw  fit.  He  could  make  the  deliveries 
in  person,  or  through  others  employed 
by  him.  It  is  shown  by  the  evidence  ' 
that  those  making  deliveries  for  the 
company  did  occasionally  employ 
others  to  do  the  work.  He  could  use  a 
horse,  an  automobile,  or  carry  the 
papers  on  foot,  provided  he  got  them 
to  the  right  persons,  at  the  right 
places,  and  upon  time.    So  far  as  the 


terms  of  the  contract  are  concern«d,i 
Rebtoy  was  certainly  an  independent 
contractor,  and  not  a  servant.  One 
whom  the  employer  does  not  control, 
and  has  no  right  to  control,  as  to 
the  method  or  means  by  which  he  pro- 
duces the  result  contracted  for,  is  an 
independent  contractor.  .  .  .  The 
right  on  the  part  of  the  company  to 
designate  the  persons  and  places  was 
but  a  right  to  designate  the  result  to 
be  obtained,  and  did  not  give  the  com- 
pany any  control  over  the  method  for 
obtaining  that  result.  Rebtoy  was 
paid  by  the  week,  but  so  was  the  con- 
tractor in  Bums  v.  Michigan  Paint  Co. 
(1908)  152  Mich.  613,  16  L.R.A.(N.S.) 
816,  116  N.  W.  182.  Rebtoy  was  not  a 
licensed  drayman,  but  that  could  not 
prevent  his  taking  an  independent  con- 
tract, so  far  as  the  Journal  Company 
was  concerned.  All  of  these  things 
might  be  important  in  determining 
the  relation  of  the  employer  and  em- 
ployed in  a  doubtful  case,  but  they 
are  not  controlling  in  the  face  of  a 
definite  contract  which  clearly  defines 
the  relation.  No  reason  is  seen  why 
a  man  may  not  agree,  as  an  independ- 
ent contractor,  to  deliver  all,  or  part, 
of  the  papers  printed  by  a  publisher, 
of  the  groceries  sold  by  a  groceryman, 
or  of  the  goods  sold  by  a  merchant,  if 
the  method  and  means  for  doing  so  are 
left  entirely  to  him,  without  any  right 
of  control  by  the  employer.  In  the 
instant  case  either  party  had  the  right' 
to  terminate  the  contract  at  pleasure. 
That  might  be  a  very  important  cir- 
cumstance in  some  cases,  but  under 
this  contract  any  threat  by  the  em- 
ployer, express  or  implied,  to  use  the 
right  for  the  purpose  of  controlling 
Rebtoy  as  to  the  method  or  means  of 
making  deliveries,  would  have  been  in 
violation  of  the  terms  of  the  contract. 
So  long  as  the  contract  was  adhered 
to,  Rebtoy  was  independent  in  all  of 
the  methods  of  doing  the  work." 

In  Brophy  v.  Bartlett  (1888)  108  N. 
Y.  632,  1  Silv.  Ct.  App.  575,  15  N. 
E.  368,  13  N.  Y,  S.  R.  490,  reversing 
(1885)  87  Hun,  642,  Brophy,  a  man 
sent  in  charge  of  a  horse  and  truck 
furnished  by  one  Rawle  to  one  De- 
vannv,  who  had  undertaken  to  do 
all  Bartlett's  trucking  at  so  much 
an  hour,  was  injured  while  handling 
goods.  The  question  whether  Bart- 
lett was  liable  was  thus  discussed: 
"The  evidence  in  this  case  admits 
of  different  and  discordant  infer- 
ences.   One  is  that  the  plaintiff  was 
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not  employed  by  anybody  to  work  upon 
the  dock,  until  directed  to  use  a  truck 
by  the  foreman  of  the  defendants,  and 
BO  became  the  defendants'  servant; 
while  the  other,  which  led  to  the  non- 
suit, was  that  he  remained  the  serv- 
ant of  Rawle,  or,  if  he  became  that  of 
Devanny,  no  liability  attached,  since 
the  latter  was  an  independent  con- 
tractor to  do  the  trucking.  The  ques- 
tion of  the  true  relations  of  the  parties 
to  each  other  seems  to  us  to  be  a  mixed 
question  of  law  and  fact,  and  not  to  be 
solved  without  a  jury.  If,  however, 
Brophy  was  hired  by  Devanny,  there 
yet  remains  the  question  whether  the 
latter  was  an  independent  contractor. 
The  evidence  again  admits  of  different 
inferences.  He  supplied  his  own  men 
and  horses,  and  was  hired  by  the  hour 
to  do  all  of  defendant's  trucking,  but 
he  seems  to  have  been  under  the  con- 
trol of  their  foreman  and  subject  to 
his  orders  and  direction,  both  as  to 
what  to  do  and  how  to  do  it,  and  some 
of  the  proof  warrants  the  idea  that  the 
foreman  had  authority  over  Devanny's 
men.  The  whole  arrangement  was  ver- 
bal and  it  is  not  easy  to  reconcile  the 
conflicting  inferences." 

In  Ryan  v.  Tipperary  County  Coun- 
cil (1912)  46  Ir.  L.  T.  69,  5  B.  W.  C. 
C.  578,  the  evidence  showed  that  the 
claimant's  deceased  husband  owned  a 
horse  and  cart,  and  carried  on  both 
a  carting  and  hackney-car  business; 
that,  for  several  years  before  he  was 
killed,  he  had  been  employed  by  the 
respondents  to  haul  stone  from  a 
quarry  to  county  roads  which  were  be- 
ing repaired  by  them ;  that  he  did  not 
work  continuously,  but  for  a  day,  or 
a  part  of  a  day,  as  he  wished,  being 
under  no  obligation  to  do  the  work  at 
any  particular  time,  or  to  haul  any 
special  number  of  loads  in  one  day; 
that  no  control  was  exercised  over  him 
on  behalf  of  the  county  council,  ex- 
cept that  their  road  steward  indicated 
the  places  to  which  the  stones  were  to 
be  hauled;  that  he  was  paid  at  the 
rate  of  5  shillings  a  day  if  he  hauled 
the  full  number  of  loads  prescribed, 
and  a  proportional  amount  if  he 
worked  only  a  part  of  the  day.  These 
facts  were  held  to  warrant  the  find- 
ing of  the  county  judge  that  the  de- 
ceased was  an  independent  contractor, 
and  consequently  not  within  the  pur- 
view of  the  English  Workmen's  Com- 
pensation Act. 

In  Brown  v.  Munn  Piano  Co.  (1916) 
172  App.  Div.  872,  158  N.  Y.  Supp. 


1026,  the  conclusion  that  a  "general 
carter  and  drayman,"  employed  to 
move  a  piano,  was  an  independent  con- 
tractor, was  held  not  to'be  negatived 
by  evidence  that  the  employer  had 
agreed  to  reimburse  him  for  the  wages 
paid  to  the  assistants  hired  by  him 
for  the  job. 

In  Eng-Skell  Co.  v.  Industrial  Acci. 
Commission  (1919)  —  Cal.  App.  — , 
186  Pac.  163,  the  written  contract  in- 
volved was  considered  to  be  independ- 
ent, although  the  actual  relationship, 
as  indicated  by  the  evidence  as  a 
whole,  was  held  to  be  that  of  master 
and  "employee."  See  §  42,  note  1, 
infra. 

(f)  ReaioTAl  of  sarbage  In  oltlea. 

In  Montain  v.  Fargo  (1917)  38  N.  D. 
432,  L.R.A.1918C,  600,  166  N.  W.  416, 
Ann.  Cas.  1918D,  826,  a  contract  made 
by  one  Johnson  for  hauling  the  gar- 
bage of  the  defendant  city  obligated 
him  to  furnish  a  certain  number  of 
teams  and  men,  at  the  rate  of  $147  per 
month  for  each  team  and  two  men. 
It  contained  the  following  stipula- 
tions: "The  entire  work  to  be  done 
in  a  good  and  substantial  manner, 
with  the  approval  and  acceptance  of 
the  city,  and  under  the  supervision 
and  direction  of  the  commissioner  of 
health,  or  such  agent  or  agents  as  he 
may  appoint  for  that  purpose.  Such 
teams  and  equipment  and  men  to  be 
acceptable  and  satisfactory  to  said 
health  commissioner.  The  said  city 
reserving  the  right  to  cancel  this 
agreement  upon  ten  days'  notice  if  the 
said  second  party  fails  to  comply  in 
all  respects  with  the  terms  and  con- 
ditions of  this  contract  and  the  pro- 
visions of  the  ordinance  heretofore 
referred  to."  Held,  that  this  stipula- 
tion did  not  destroy  the  independence 
of  the  contract,  and  that  the  city  was 
not  liable  for  an  injury  caused  to  a 
traveler  by  a  runaway  garbage  sled. 
The  court  said:  "It  is  true  that  the 
men  and  the  teams  and  the  work  were 
required  to  be  satisfactory  to  the 
health  commissioner,  but  this  was  for 
the  purpose  of  the  public  health,  land 
the  health  conunissioner  would  have 
had  a  voice  in  the  matter  even  though 
the  contract  and  ordinance  under 
which  it  was  let  had  not  so  provided. 
The  health  commissioner  had  no  power 
to  discharge  men;  he  had  no  power  to 
say  how  hard  they  should  work;  he 
had  no  power  to  say  what  their  wages 
should  be;  nor  did  the  contract  itself 
dictate  in  these  matters.    His  super- 
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i  41.  Independence  negatived  voith  re* 
lation  to  circumstantial  evidence. 

The  cases  in  which  the  conclusion 
that  the  person  employed  was  not  an 


independent  contractor  was  deduced 
from  circumstantial  evidence  are  col- 
lected in  the  footnote.* 


vision  was  for  the  protection  of  the 
public  health  and  for  that  purpose 
alone. 

(g)  Teatlng  maoUnea. 

In  Healey  v.  American  Tool  &  Mach. 
Co.  (1915)  220  Mass.  286,  107  N.  E. 
977,  the  fact  that  one  A.,  the  immedi- 
ate employer  of  the  plaintiff,  was  an 
independent  contractor,  was  held  to  be 
a  justifiable  inference  from  testimony 
to  the  effect  that,  for  a  stated  sum 
per  month,  A.  undertook  to  ascertain 
whether  motors  purchased  by  the  de- 
fendant would  do  work  which  the  de- 
fendant, in  selling  them  in  combina- 
tion, specified  that  they  would  do; 
that  in  coming  to  a  conclusion  he  or 
his  assistant  made  many  detailed  tests, 
the  choice  of  which  or  the  determina- 
tion of  their  adaptability  and  ade- 
quacy to  the  end  to  be  attained  varied 
with  the  particular  fact,  although  not 
necessarily  the  ultimate  one,  to  be  as- 
certained; that  the  determination  of 
the  method  to  be  pursued,  and  of  the 
means  to  be  adopted,  used,  or  rejected, 
rested  in  their  absolute  discretion  and 
judgment;  and  that  in  the  execution 
of  the  work  neither  he  nor  his  as- 
sistant was  bound  or  required  to  fol- 
low, if  given,  the  defendant's  direc-. 
tion. 

(h)  Repalrlag  antomobilei. 

In  Woodcock  v.  Sartle  (1914;  Sup. 
Ct.  Trial  T.)  84  Misc.  488,  146  N.  Y. 
Supp.  540,  Smith,  a  mechanic  employed 
by  a  motor  company  to  test  new  cars 
before  they  were  placed  on  the  mar- 
ket, and  adjust  defects  in  cars  after 
they  had  been  sold,  was  sent,  while 
work  was  slack,  to  Sartle,  from  whom 
he  was  told  a  job  might  be  obtained. 
Sartl?  employed  Smith  to  overhaul  his 
car,  the  work  to  be  done  on  his  own 
premises,  and  to  be  paid  for  at  the 
rate  of  $20  jper  week  for  the  time  re- 
quired for  its  completion.  He  told 
Smith,  if  new  parts  were  needed,  to 
order  them,  and  charge  them  to  him. 
Not  being  a  mechanic,  he  left  it  to 
Smith  to  determine  what  repairs  were 
to  be  made,  and  how  they  were  to  be 
made,  and  gave  no  directions  whatever 
to  Smith  during  the  progress  of  the 
work.  While  Smith  was  testing  the 
car.  on  a  highway,  it  collided  with  a 
wagon.  Held,  that  Sartle  was  not  lia- 
19  A.L.R.— 85. 


ble  for  the  damage  caused  by  the  colli- 
sion. 

1  (a)  Work     performed     for     railroad 
companlei. 

In  Decatur  R.  &  Light  Co.  v.  Indus- 
trial Bd.  (1917)  276  111.  472,  114  N. 
E.  915,  the  evidence  held  sufficient  to 
show  that  an  injured  person  was  an 
"employee"  within  the  meaning  of  the 
Illinois  Workmen's  Compensation  Act 
is  thus  stated  in  the  opinion:  "Mul- 
verhill  was  in  the  employ  of  the  plain- 
tiff in  error  as  a  laborei?  on  the  streets 
at  17J  cents  an  hour,  working  ten 
hours  a  day.  He  belonged  to  the 
hospital  association  of  the  plaintiff  in 
error's  employees,  and  50  cents  a 
month  was  deducted  from  his  wages 
by  the  company  for  the  association. 
In  September  he  began  working  under 
a  contract  for  unloading  coal  for  the 
company  at  its  power  plant.  The 
agreement,  which  was  oral,  was  made 
with  the  chief  engineer  of  the  com- 
pany. Mulverhill  was  to  receive  5 
cents  a  ton  for  unloading  the  coal,  and 
was  to  see  that  the  house  was  kept 
full  of  coal  while  there  was  coal  to 
unload.  The  cars  loaded  with  coal 
were  set,  and  Mulverhill  unloaded  the 
coal  where  he  was  told  to,  hiring  and 
paying  his  own  help,  the  company  fur- 
nishing all  the  tools.  The  chief  en- 
gineer had  the  power  to  annul  the  con- 
tract ftt  any  time  without  notice  to 
Mulverhill,  and  to  control  the  scoop- 
ing of  the  coal.  There  is  evidence 
tending  to  show  that  the  plaintiff  in 
error  retained  from  Mulverhill's 
wages  for  September  the  hospital  dues 
for  that  month,  and  furnished  him 
free  medical  services  duHng  October, 
and  also  that  during  the  time  he  was 
shoveling  coal  he  was  furnished  a  pass 
by  the  plaintiff  in  error,  and  that 
passes  were  only  given  to  emt>loyee3 
of  the  company."  The  court  said: 
"The  right  to  control  the  manner  of 
doing  the  work  is  the  principal  con- 
sideration which  determines  whether 
the  worker  is  an  employee  or  an  in- 
dependent contractor.  This  work  was 
very  simple.  No  control  would  ordi- 
narily be  required  except  to  direct 
where  the  coal  should  be  unloaded, 
and  this  control  was  exercised.  There 
was  nothing  in  the  contract  indicating 
that    the    company    surrendered    the 
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right  to  control  the  manner  in  which 
the  unloading  should  be  done.  It  re- 
tained the  right  to  discharge  Mulver- 
hill  on  the  instant.  The  method  of 
payment  was  not  inconsistent  with  a 
contract  of  hiring,  and  the  retention 
of  hospital  dues  and  the  giving  of  a 
pass  tended  to  establish  the  relation 
of  employer  and  employee." 

In  Texas  &  N.  0.  R.  Co.  v.  Parsons 
(1908)  —  Tex.  Civ.  App.  — ,  109  S.  W. 
240,  judgment  affirmed  in  (1908)  102 
Tex.  167,  132  Am.  St.  Rep.  857,  113  S. 
W.  914,  the  court  of  appeals  rejected 
the  contention  that  a  watchman 
deputed  by  a  sheriff  at  the  request 
of  a  railroad  company  to  keep  order 
in  its  yard  "occupied  a  position  some- 
what akin  to  that  of  an  independent 
contractor." 

Ob)  W^ork  OB  buUdlaKS. 

In  Keyes  v.  Second  Baptist  Church 
(1904)  99  Me.  308,  69  Atl.  446,  17 
Am.  Neg.  Rep.  626,  one  N.  wrote  to 
the  building  committee  appointed  by 
the  defendant,  a  letter  in  which  he 
made  the  following  proposition:  "I 
will  furnish  you  one  man  to  take 
charge,  who  will  be  perfectly  compe- 
tent, for  12.76  per  day,  as  many  first- 
class  men  as  you  can  work  to  ad- 
vantage for  $2.60  per  day,  and  men  for 
plain,  ordinary,  coarse  work  for  |2.26 
per  day,  and  what  time  as  will  be  nec- 
essary for  me  to  spend  personally,  to- 
gether with  team,  would  be  30  cents 
per  hour."  This  offer  was  accepted 
without  any  modification  or  change. 
Discussing  the  contract  this  consti- 
tuted, the  court  said:  It  "does  not 
state,  nor  can  it  be  reasonably  im- 
plied from  its  terms,  that  Nelson  was 
'employed  to  do  a  job  of  work.'  He 
and  his  men,  in  express  terms,  were 
hired  by  the  day.  No  time  was  speci- 
fied in  which  he  should  complete  the 
work;  no  specifications  as  to  what 
work,  or  how  it  should  be  done.  The 
defendants,  so  far  as  the  contract  it- 
self shows,  not  only  had  the  right,  but 
must  necessarily  have  controlled  and 
directed  not  only  Nelson's  men,  but 
Nelson  himself,  with  respect  to  every- 
thing that  was  to  be  done  upon  that 
church,  for  the  contract  does  not  refer 
to  any  plans,  specifications,  architect, 
or  any  person,  even,  to  whom  Nelson 
should  go  for  instructions.  All  the 
contractor  could  have  done  under 
this  bare  contract,  without  any  other 
information  or  directions,  when  he 
and  his  men  arrived  at  the  church 
ready  for  duty,  would  have  been  to 


remain  idle  and  wait,  until  some  per- 
son vested  with  proper  authority  di- 
rected them  what  to  do.  Under  the 
contract  Nelson  was  to  furnish  the 
labor  and  the  materials,  and  every- 
thing else  essential  to  the  perform- 
ance of  the  work  was,  by  necessary 
implication,  to  be  furnished  by  the  de- 
fendants." 

<a)  OperatloB  of  oleotria  plamt  Im  eity. 

In  Capital  Electric  Co.  v.  Hauswald 

(1898)   78  III.  App.  859.  it  was  held 

that  the  relation  of  principal  and 
agent  was  not  created  by  a  contract 
between  a  city  and  the  defendant  com- 
pany, providing  that,  "for  the  sum  of 
$18,000  per  annum,  they  shall  furnish 
the  labor,  material,  and  supplies  nec- 
essary for  300  arc  lights  for  the  city; 
that  for  any  additional  arc  light  fur- 
nished upon  the  order  of  appellant 
for  the  use  of  the  city  they  shall  re- 
ceive $60  per  annum;  that  they  shall 
pay  interest  charges  on  the  cost  of  the 
plant  and  keep  up  necessary  repairs; 
that  they  shall  operate  the  incandes- 
cent lights  to  be  furnished  the  city  by 
the  electric  company  under  its  con- 
tract with  the  city  for  actual  cost  of 
production;  that  they  shall  operate 
such  commercial  arc  and  incandescent 
lights  as  can  be  secured  with  private 
parties,  the  contracts  to  be  taken  in 
the  name  of  appellant,  at  a  cost  of  75 
per  cent  of  the  gross  proceeds;  that 
appellant  shall  furnish  a  sufficient 
supply  of  water  in  the  boiler  room  for 
the  use  of  the  plant,  free  of  cost;  that 
appellant  shall  furnish  such  addition- 
al apparatus  and  material  as  may  be 
necessary  to  furnish  proper  current 
and  power  for  additional  lights  that 
may  be  secured,  and  that,  should  the 
contract  between  the  city  and  appel- 
lant for  street  lighting  terminate,  that 
portion  of  the  agreement  covering  the 
operation  of  the  300  arc  lights  shall 
lapse,  and  McClaskey  and  Holcomb 
have  the  option  of  terminating  that 
portion  of  the  contract  which  relates 
to  the  operation  of  the  plant  for  com- 
mercial work."  The  actual  ratio  de- 
cidendi was  that  the  defendant  com- 
pany was  subject  to  an  absolute  duty 
in  respect  to  the  exercise  of  its  fran- 
chises. 

(d)  UtersiT  ^rork. 

In  Edward  Thompson  Co.  v.  Clark 
(1904;  Sup.  Ct.  Trial  T.)  109  N.  Y. 
Supp.  700,  the  evidence  showed  that 
on  and  prior  to  April  9,  1900,  the  de- 
fendant was  in  the  employment  of  the 
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§  42,  Independetteet  negatived  with  re- 
tion  to  evidence  partly  circutnatantial 
and  partly  direct. 

The  cades  in  which  evidence  of  this 


description  was  held  to  be  inconsist- 
ent with  the  inference  that  the  per- 
son employed  was  an  independent  con- 
tractor are  reviewed  below.* 


plaintiff  under  a  contract  which  pro- 
vided that  the  defendant  should  do 
such  editorial  work  for  the  plaintiff 
as  he  might  be  requested  by  it  to  do, 
and  devote  his  whole  time,  during  the 
regular  office  hours  for  the  plaintiff, 
to  said  work,  and  that  the  plaintiff 
should  become  the  sole  owner  of  the 
copyright  of  any  and  all  articles  pre- 
pared by  him  under  said  contract.  At 
the  date  above  mentioned  said  defend- 
ant had,  by  the  direction  of  the  plain- 
tiff, prepared  two  legal  treatises,  con- 
sisting partly  of  manuscript  pages  of 
text,  and  party  of  paper  slips  contain- 
ing written  or  printed  matter.  The 
written  ipatter  upon  all  of  these  slips 
had  beeen  copied  from  plaintiff's 
books,  and  the  printed  matter  had  been 
cut  from  plaintiff's  books  and  pasted 
on  the  slips.  The  manuscripts  were 
prepared  and  written  by  the  said  de- 
fendant under  the  contract  aforesaid, 
upon  the  plaintiff's  paper,  and  by  the 
use  of  the  plaintiff's  library,  stenog- 
raphers, typewriters,  typewriting  ma- 
chines, and  office  furniture,  appli- 
ances, fixtures,  and  supplies.  Held, 
that  the  defendant  was  not  an  inde- 
pendent contractor,  even  if  he  was 
not,  in  the  ordinary  sense  of  the  term, 
a  servant.;  and  consequently  that  the 
plaintiff  was  entitled  to  maintain  an 
action  of  replevin  for  the  recovery  of 
the  manuscript.  Referring  to  the  spec- 
ification of  a  yearly  salary,  the  court 
said:  "It  is  evident  from  a  perusal 
of  the  entire  contract  that  this  sum 
was  fixed  simply  to  afford  a  basis  for 
the  amount  of  weekly  advances  to  be 
made  to  the  defendant,  and  that  the 
defendant's  actual  salary  was  based 
upon  the  number  of  pages  of  his  con- 
tributions accepted  by  the  plaintiff." 
1  (a)  Work     performed     for     railroad 

eompaalea. 

In  Speed  v.  Atlantic  &  P.  R.  Co. 
(1879)  71  Mo.  303,  the  defendant  rail- 
road company  made  a  contract  with 
one  M.,  by  which  he  was  to  take  entire 
charge  and  control  of  defendant's 
freight  business  at  the  St.  Louis  sta- 
tion, load  and  unload  cars,  switch 
them  backwards  and  forwards  in  the 
yard,  make  up  freight  trains,  and  do 
all  other  yard  service  necessary  in  the 
transaction  of  defendant's  freight 
business.     He   was    also,   when   re- 


quested, to  haul  freight  from  the  levee 
for  the  defendant;  to  prepare,  ex- 
ecute, and  receive  all  necessary 
freight  bills;  to  keep  all  necessary 
books  of  account,  collect  freight 
money,  and  generally  act  as,  and  dis- 
charge all  the  duties  of,  a  station 
agent.  To  enable  him  properly  to  dis- 
charge his  duties  he  was  to  have  con- 
trol over  the  grounds,  yards,  buildings, 
engines,  and  cars  of  defendant  at  the 
station.  Defendant  was  to  furnish  the 
necessary  engines,  and  keep  them  in 
repair  and  supplied  with  fuel,  etc.,  and 
to  employ  the  engineers  and  firemen, 
who  were  to  be  under  M's  control,  and 
were  to  be  paid  by  him.  For  his  serv- 
ices M.  was  to  be  paid  monthly  at  the 
rate  of  15  cents  for  each  ton  of  freight 
received  or  delivered,  and  50  cents  for 
each  car  hauled  from  the  levee.  The 
contract  was  to  continue  for  five  years. 
The  business  was  to  be  done  under  the 
control  of  defendant's  superintendent 
and  to  his  satisfaction,  and  if  not  so 
done  defendant  could  revoke  the  con- 
tract on  twenty-four  hours'  notice.  M. 
performed  no  service  for  any  other 
person  than  defendant.  In  an  action 
against  the  defendant  for  injuries  re- 
ceived through  the  negligence  of 
trainmen  in  the  employ  of  A.,  it  was 
held  that  A.  was  the  servant  of  defend- 
ant, and  not  an  independent  contrac- 
tor. 

0>)  'Work  with  reipeet  to  bnlldlnss. 

In  Nichols  v,  Harvey  Hubbell 
(Conn.)  ante,  221,  the  faultily  de- 
signed roof  of  a  brick  oven  on  the 
defendant's  property  collapsed  and  fell 
on  the  plaintiff,  while  he  was  remov- 
ing the  falsework  which  supported  it. 
His  immediate  employer  was  one 
Moon,  building  contractor,  who  had 
been  engaged  by  Abbott,  the  defend- 
ant's agent,  to  supervise  the  construc- 
tion of  the  oven  and  other  work. 
Moon  was  paid  a  certain  sum  per  diem 
for  his  own  work,  and  also  an  allow- 
ance of  50  cents  per  diem  for  each 
workman  employed  by  him.  The  find- 
ing of  the  lower  court  that  Moon  was 
not  an  independent  contractor  was 
held  to  be  justified  by  the  uncontra- 
dicted evidence  of  himself  and  Abbott 
that  his  employment  was  one  calling, 
in  part,  for  his  personal  participation 
in  the  work,  and  for  his  oversight  as 
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foreman  of  what  Abbott  should  re- 
quire to  be  done,  and  that  Abbott  re- 
tained and  exercised  the  right  to  di- 
rect what  that  should  be,  and  how  it 
should  be  done,  and  the  oversight,  di- 
rection, and  control  of  the  work  and  of 
those  who  should  be  engaged  in  the 
execution  of  it.  The  following  con- 
clusions of  law  were  approved:  (1) 
That  the  negligence  which  occasioned 
the  plaintiff's  injuries  was  not  that  of 
a  fellow  servant;  (3)  that  at  the  time 
those  injuries  were  sustained,  the  re- 
lation of  master  and  servant  existed 
between  the  defendant  and  the  plain- 
tiff; and  (4)  that  the  injuries  were 
sustained  by  reason  of  the  defendant's 
failure  in  the  performance  of  a  duty 
which  it  owed  to  the  plaintiff  as  his 
master. 

I  In  Porter  v.  Withers  Estate  Co. 
(1919)  201  Mo.  App.  27,  210  S.  W. 
109,  it  was  provided  by  a  written  con- 
tract, entered  into  between  Goodwin, 
the  agent  of  the  defendant  company, 
and  Batty,  the  immediate  employer  of 
the  plaintiff,  that  Batty  "shall  do  all 
painting,  both  inside  and  outside,  on 
the  properties  either  owned  or  man- 
aged" by  Goodwin,  in  Kansas  City,  "as 
ordered  by"  Goodwin,  "during  the 
spring  and  summer  of  the  year  1917, 
on  the  following  basis:"  Goodwin  to 
pay  the  actual  cost  of  all  painting  ma- 
terials used  in  the  work.  Batty  to  be 
paid  50  cents  per  hour  tox  all  time 
actually  put  in  by  him  on  the  work, 
and  the  actual  cost  of  all  additional 
labor  employed  by  him.  Batty  to  fur- 
nish at  his.  own  expense  all  brushes, 
ladders,  scaffolding,  drop  cloths,  and 
equipment  necessary  safely  and  eco- 
nomically to  carry  on  the  work.  Held, 
that  Batty  was  a  mere  employee  of 
Goodwin.  "The  work  was  to  be  done 
'as  ordered  by'  Goodwin.  Whether  this 
means,  as  defendant  assumes,  that 
Batty  was  to  do  the  various  jobs  uf 
work  as  ordered  by  Goodwin  in  ac- 
cordance with  his  (Batty's)  methods, 
defendant  to  have  control  only  of  the 
result  of  the  work,  or  whether  Good- 
win was  to  have  the  right  to  order 
Batty,  not  only  as  to  what  jobs  were 
to  be  done,  but  in  reference  to  the  de- 
tails and  method  of  the  accomplishing 
of  the  work,  is  not  clear.  However,  a 
reading  of  the  contract  suggests  that 
Batty  could  not  well  refuse  to  obey 
Goodwin's  directions  as  to  the  mode 
in  which  the  work  should  be  done." 

In  Poor  v.  Madison  River  Powder 
Co.  (1909)  38  Mont.  341,  99  Pac.  947, 


where  a  carpenter  was  killed  by  a 
live  wire  while  working  at  a  substa- 
tion of  the  defendant,  the  right  of  his 
administrator  to  recover  damages  for 
his  death  was.  held  to  be  established 
by  evidence  which  showed  that  he  and 
his  immediate  employer  were  to  be 
paid  by  the  hour;  that  officers  of  the 
defendant  pointed  out  what  work  was 
required;  that  the  materials  were  fur- 
nished by  the  company;  that  the  gen- 
eral plans  of  the  work  were  those  of 
the  company;  and  that  they  "sub- 
mitted themselves  to  the  control  of  the 
company  and  its  officers  in  all  the  de- 
tails of  the  work,  and  did  not  in  any 
sense  use  their  own  means  or  methods, 
except  in  so  far  as  they  contributed  to 
the  work  that  special  knowledge  and 
experience  possessed  by  them  as  car- 
penters— not  possessed  by  the  officers 
of  the  company." 

In  Bodwell  v.  Webster  (1915)  98 
Neb.  664,  164  N.  W.  229,  Ann.  Cas. 
1918C,  624,  where  the  plaintiff,  a  man 
engaged  in  repairing  an  elevator,  sued 
the  owners  of  the  building  for  an  in- 
jury caused  by  the  negligence  of  one 
Hanford,  their  superintendent,  a  por- 
tion of  the  evidence  bearing  upon  the 
question  whether  he  was  an  independ- 
ent contractor  consisted  of  the  follow- 
ing letter,  sent  to  him  by  the  owners: 
"You  are  hereby  appointed  superin- 
tendent of  the  office  portion  of  the 
Webster-Sunderland  Building.  We  de- 
sire you  to  take  charge  of  the  em- 
ployees, viz.,  the  firemen,  operator  of 
the  elevator,  and  janitor;  and  also  de- 
sire you  to  take  charge  of  any  repairs 
or  improvements  required  in  the  office 
portion  of  the  building.  'Regarding 
repairs  and  improvements,  any  small 
expenditures  that  will  only  require  a 
few  dollars,  we  will  leave  to  your 
judgment,  but  anything  calling  for  an 
expenditure  of,  say,  $10  or  more,  we 
would  like  to  have  you  refer  to.  us  be- 
fore incurring  the  expense.  ...  I 
.  .  .  suggest,  as  a  fair  eompensa- 
tion  to  you,  that  we  pay  you  as  fol- 
lows: For  the  work  that  you  ^ave 
been  heretofore  doing,  looking  after 
the  elevator,  electric  lights,  etc.,  $10 
per  month,  supervision  of  employees 
and  repairs  and  improvements  5  per 
cent  commission."  The  testimony  of 
Hanford  himself  was  that  he  was  an 
electrical  contractor,  having  his  office 
in  the  building  in  question;  that,  after 
he  entered  upon  the  discharge  of  his 
duties,  he  superintended  the  work  of 
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the  foreman  of  the  building,  the  ele- 
yator  operator,  the  janitor,  and  the 
engineer;  that  these  employees  were 
hired  and  discharged  by  him ;  that,  in 
some  instances,  he  paid  them  twice  a 
month  by  his  personal  check,  after- 
ward sending  his  bill  to  the  owners, 
with  6  per  cent  added  for  commission ; 
that  at  one  time  he  sent  them  state- 
ments for  salaries  and  repairs,  and 
afterward  paid  the  claimants  with 
funds  received  from  his  employers; 
that  he  did  not  consider  that  these 
employees  were  working  for  him,  but 
were  servants  of  the  owners,  though 
he  had  charge  of  them  and  directed 
their  work;  that,  if  these  services 
were  not  compensated  by  the  owners 
of  J;he  building,  he  would  not  have  con- 
sidered it  his  obligation  to  pay  them ; 
that  the  work  of  repairing  the  elevator 
was  within  the  scope  of-  his  business 
as  an  electrical  contractor;  that  he 
could  do  the  work  himself,  or  employ 
another  electrician,  and  in  either  case 
would  add  5  per  cent  to  the  regular 
cost  of  the  work  for  his  commission; 
that  the  plaintiff,  an  apprentice  who 
had  been  employed  by  Hanford  in  his 
electrical  business  for  about  nine 
months  before  the  accident,  had  been 
told  by  him  to  look  after  the  elevator, 
and  repair  it,  if  necessary,  when  Han- 
ford was  not  there;  that  for  work 
of  this  kind  time  slips  were  made  out 
to  the  owners;  that  a  record  of  his 
work  was  kept  separately  from  that 
kept  for  Hanford;  that  the  work  for 
which  the  plaintiff  was  engaged  was 
done  without  consultation  with  the 
owners;  and  that  the  owners  had  not 
directed  the  employment  or  discharge 
of  servants.  Held,  that  a  verdict  had 
been  erroneously  directed  for  the  de- 
fendants. The  court  said:  "His 
[Hanford's]  own  testimony  shows 
that,  while  he  paid  the  employees,  he 
did  so  only  nominally.;  that  in  fact  he 
hired  and  discharged  them,  but  only 
as  would  any  employee  having  such 
authority.  It  may  be  inferred  that  his 
relation  with  the  owners  of  the  build- 
ing could  be  terminated  at  their 
pleasure.  In  looking  after  the  eleva- 
tor and  electric  lights,  as  shown  by  his 
letter  of  appointment,  Hanford  was 
merely  continuing  his  previous  serv- 
ice, for  which  he  was  paid  $10  a 
month.  As  supervisor  it  may  be  said 
that  he  was  not  acting  'in  the  pursuit 
of  an  independent  business.'  The  re- 
lation existing  between  defendants 
and  Hanford  is  not  evidenced  wholly 


by  the  written  instrument.  It  is  af- 
fected by  extrinsic  facts  and  circum- 
stances from  which  different  deduc- 
tions may  reasonably  be  drawn." 

In  Voeckler  v.  Stroehmann's  Vienna 
Bakery  (1914)  75  W.  Va.  884,  83  S.*  E. 
1025,  Ann.  Cas.  1917A,  860,  where  the 
plaintiff  claimed  damages  for  an  in- 
jury occasioned  to  a  wall,  which 
settled  as  a  result  of  the  excavations 
made  for  a  new  building  on  the  adjoin- 
ing lot,  the  defendant  contended  that 
it  had  exercised  all  the  care  that 
should  be  required  of  it  when  it  em- 
ployed for  the  work  a  competent  ar- 
chitect and  a  skilled  contractor.  But 
the  court  said:  "It  plainly  appears 
that  defendant  actually  controlled  the 
manner  of  doing  the  work.  The  con- 
tractor and  the  architect  only  advised 
with  the  defendant.  It  appears  that 
the  latter  was  on  hand  and  in  complete 
control.  The  architect  made  no  defi- 
nite working  plans.  Nor  was  the 
work  committed  to  his  judgment  and 
control.  He  admits  he  never  made  an 
examination  of  the  character  of  the 
soil  used  as  a  foundation.  The  con- 
tractor had  no  independent  contract. 
He  was  paid  by  the  day,  doing  the 
work  as  directed  by  defendant.  The 
architect  and  the  contractor  in  this 
case  clearly  represented  defendant  as 
to  the  means,  as  well  as  to  the  result 
of  the  work." 

In  Madix  v.  Hochgreve  Brewing  Go. 
(1913)  154  Wis.  448,  148  N.  W.  189, 
where  the  plaintiff  was  injured 
through  the  slipping  of  a  ladder  used 
by  his  immediate  employer,  one 
Schmidt,  for  the  performance  of  cer- 
tain masonry  work,  there  was  eyidence 
to  the  effect  that  on  previous  occasions 
Schmidt  had  done  similar  work  for 
the  defendant,  under  substantially  the 
following  arrangement:  That  he 
hired  and  discharged  the  men  em- 
ployed, fixed  their  compensation  and 
their  hours  of  labor,  directed  them  in 
the  progress  of  their  work,  and  fur- 
nished the  tools  and  appliances  need- 
ed; that  they  were  paid  directly  by  the 
defendant;  that  Schmidt  was  paid  76 
cents  per  hour  for  his  services;  and 
that  the  material,  whether  ordered  by 
Schmidt  or  the  defendant,  was  paid 
for  directly  by  the  latter.  It  also  ap- 
peared that  Schmidt  did  work  for 
others  under  substantially,  similar 
arrangements,  and  that  he  usually 
kept  a  crew  of  seven  or  eight  men  in 
the  prosecution  of  his  masonwork. 
When  the  plans  and  specifications  for 
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the  work  in  question  were  handed  to 
him,  nothing  was  said  as  to  his  com- 
pensation, but  both  parties  understood 
that  it  was  to  be  the  same  as  before, 
namely,  7S  cents  per  hour.  In  case  of 
a  disagreement  as  to  how  the  work 
should  be  done,  defendant  claimed  the 
right  to  control  it;  but  no  occasion  had 
arisen  for  the  exercise  of  this  right. 
Commenting  upon  this  evidence,  the 
court  said:  "We  find  that  Schmidt 
was  workin;  for  stated  wages;  that 
the  ultimate  right  of  direction  and 
control  was  reserved  in  the  defendant; 
that  Schmidt  was  not  responsible  for 
any  specified  result,  and  might  have 
been  discharged  at  any  time  without 
breach  of  contract;  that  his  discharge 
would  operate  to  discharge  the  men 
hired  by  him;  that  the  defendant 
might  stop  the  work  at  any  time,  or 
materially  change  the  plan  or  extent 
thereof  without  in  any  way  rendering 
itself  liable  to  Schmidt  for  any 
damages.  The  only  two  significant 
indicia  that  Schmidt  sustained  the  re- 
lation of  an  independent  contractor 
were  that  he  undoubtedly  had,  up  to 
the  time  of  plaintiff's  injury,  actually 
controlled  the  details  of  the  work,  and 
was  carrying  on  the  business  of  a 
mason.  But  when  all  the  circum-' 
stances  of  the  manner  in  which  the 
work  watf  done  are  considered,  and  it 
is  remembered  that  the  defendant 
claimed  the  right  to  determine  how 
the  work  should  be  done  in  case  of  a 
disagreement,  though  such  right  had 
not  been  exercised,  it  must  be  held 
.  .  .  that  Schmidt  was  a  servant, 
and  not  an  independent  contractor." 
In  Rankel  v.  Buckstaff-Edwards  Co. 
(1909)  138  Wia.  442,  20  L.R.A.(N.S.) 
1180.  120  N.  W.  289,  the  right  of  the 
plaintiff  to  recover,  as  a  servant  of  the 
defendant  company,  damages  for  in- 
juries caused  by  the  explosion  of  a 
stick  of  dynamite,  which  he  struck 
with  his  pick  while  breaking  up  the 
frozen  ground  on  which  a  mill  was  to 
be  erected  for  the  defendant,  was  held 
to  be  established  by  evidence  showing 
that  he  had  been  hired  by  one  Heid- 
linger,  a  man  engaged  by  the  defend- 
ant to  attend  to  the  construction  of 
the  mill  for  a  compensation  of  $5  per 
day;  that  the  defendant  was  to  fur- 
nish all  the  materials  for  the  struc- 
ture, and  for  the  preparation  of  the 
grounds;  that  it  was  to  pay  the  daily 
wages  of  all  the  men  needed  in  erect- 
ing the  structure;  that  the  men  were 
hired  by  Heidlinger,  who  took  account 


of  their  time  and  received  and  dis- 
bursed the  amounts  due  to  the  mec 
and  to  himself;  and  that  the  defend- 
ant's officers  exercised  a  control  over 
the  undertaking,  to  the  extent  of  di- 
recting its  progress,  course  of  proce- 
dure, and  general  management. 

(e)  Work  la  fsetori««  «ad  mllla. 

In  Keen  v.  Keystone  Crescent 
Lumber  Co.  (1909)  —  Ky.  — ,  118  S.  W. 
S56,  where  plaintiff's  intestate  was 
killed  by  an  explosion  of  a  boiler,  the 
defendant  company  employed  one 
Thacker,  and  his  mill,  and  a  fireman, 
for  the  price  of  $100  per  month,  to 
saw  up  certain  trees,  and  made  Thack- 
er superintendent  of  its  lumber 
camp.  Thacker  testified  as  follows: 
"I  was  to  have  $100  a  month  for  my 
mill  and  fireman,  and  I  was  to  have 
pay  for  what  work  I  did.  They  were 
to  bear  the  expenses — keep  up  the  re- 
pairs of  the  mill.  They  put  me  in  as 
foreman  at  the  mill.  They  paid  me 
$8  per  day  for  this."  Keen  was  em- 
ployed by  Thacker  to  work,  at  first,  at 
the  "skidway,"  and  afterwards  as  fire- 
man, and,  according  to  Thacker's  testi- 
mony, knew  he  was  Thacker's  hand 
when  firing  the  mill.  Discussing  the 
evidence,  the  court  said:  "The  facts 
proved  do  not  show  that  Thacker  was 
an  independent  contractor.  He  and 
all  the  other  hands  at  the  mill  were 
under  the  control  and  direction  of 
appellee,  and  appellee  was  required  to 
use  reasonable  care  to  furnish  reason- 
ably safe  appliances  and  machinery 
with  which  its  employees  were  re- 
quired to  labor,  and,  if  the  death  of 
Keen  resulted  from  want  of  such  care 
on  its  part,  it  is  responsible.  When 
it  rented  the  mill  from  Thacker,  to  all 
intents  and  purposes  it  was  its  mill 
for  the  length  of  the  lease,  and,  in 
addition  to  this>  it  expressly  contracrted 
to  keep  the  mill  in  repair,  and  the  law 
required  it  to  keep  it  in  a  reasonably 
safe  condition." 

In  Brown  v.  Douglas  Lumber  Co. 
(1910)  113  Minn.  67,  129  N.  W.  161, 
the  plaintiff  was'  injured  while  work- 
ing for  one  Bell,  who  had  made  with 
the  defendant  company  a  contract 
formed  by  its  acceptance  of  the 
following  written  proposal:  "I  will 
take  your  lath  mill  .  .  .  in  its 
present  condition,  and  will  manu- 
facture lath  for  you  in  a  good  work- 
manlike manner  and  in  accordance 
with  your  instructions,  for  the  sum  of 
seventy  (70)  cents  per  thousand,  tied 
in  bundles  of  fifty  in  a  bundle.    .    .   . 


Digitized  by 


Google 


ANNO.— INDEPENDENT  CONTRACTOR— WHO  IS— SPECIFICALLY.   1351 


I  asrree  to  employ  experienced  men  on 
the  bolter  and  lath  machines  in  the 
mill,  a  competent  licensed  engineer 
during  the  day,  and  a  reliable  man  as 
night  watchman.  lam  to  pay  the  man 
on  the  pond,  all  of  the  men  in  the  mill, 
both  upstairs  and  downstairs,  includ- 
ing the  engineer  and  the  night 
watchman.  You  are  to  pay  for  put* 
ting  the  bolts  in  the  pond,  and  for 
taking  the  lath,  edgings,  and  sawdust 
away  from  the  mill.  ...  I  agree 
to  do  my  millwright  work  at  noon  and 
nights,  when  the  mill  is  shut  down,  so 
that  the  mill  may  run  steady  for  five 
hours  at  a  time,  without  stopping  for 
anything.  I  agree  to  run  the  mill  ten 
hours  daily,  commencing  Monday, 
February  18,  1907.  If  you  desire  to 
run  the  mill  day  and  night  daring  the 
summer  months,  I  agree  to  do  the  work 
by  contract,  on  the  same  basis  per 
thousand  as  for  making  lath  during 
the  daytime.  You  are  to  pay  me  each 
Saturday  for  all  lath  manufactured  up 
to  the  previous  night.  This  contract 
is  for  one  year  from  February  18, 
1907,  to  February  18,  1908.  Should 
your  mill  burn  down,  or  should  any- 
thing happen  to  put  it  out  of  commis- 
sion for  a  period  of  sixty  days  or 
longer,  then  at  your  option  this  con- 
tract shall  terminate  and  become  null 
and  void,  by  your  giving  me  written 
notice  to  that  effect.  In  case  the  mill 
is  closed  down,  you  are  to  pay  me  at 
the  rate  of  $3  per  day,  and  I  am  to  do 
whatever  work  you  designate."  The 
conclusion  of  the  court  that  the  de- 
fendant's liabilUy  for  the  injury  was 
a  question  for  the  jury  was  founded 
upon  the  reasons  thus  stated:  "It  is 
apparent  this  court  should  not  direct 
judgment,  unless  the  relation  of  the 
parties  claimed  by  appellant  is  con- 
clusively established  by  the  terms  of 
the  written  contract.  Cruikshank  v. 
St.  Paul  F.  &  M.  Ins.  Co.  (1899)  75 
Minn.  266,  77  N.  W.  958,  We  do  not 
think  the  contract  goes  to  the  extent 
claimed.  Appellant's  business  was  the 
manufacture  of  lath.  In  the  course 
of  carrying  on  this  activity  it  made 
the  contract  with  Bell,  which  provided 
the  means  for  performance  of  a  part 
of  its  business.  Bell  undertook  this 
by  the  use  of  certain  instrumental- 
ities, which  appellant  was  to  and  did 
furnish.  The  manner  of  using  the 
mill  was  to  some  extent  at  least  under 
appellant's  control.  There  was  evi- 
dence that  at  least  some  supervision 
was  exercised  by  appellant's  officers. 


and,  taken  in  connection  with  the  eoB- 
tract  itself,  we  think  the  responsi- 
bility of  appellant  was  for  the  jury." 
(d)  Transportatlom  work. 

In  O'Donnell  v.  Clare  County  Coun- 
cil [191"8;  Ir,  a.  of  App.]  W.  C,  &  Ins. 
Rep.  273,  47  Ir.  L.  T.  41,  6  B.  W.  C. 
C.  457,  the  applicant,  a  man  employed 
by  the  road  overseer  of  a  county  coun- 
cil to  draw  stones  from  a  quarry,  used 
for  the  purpose  a  horse  and  cart  be- 
longing to  his  father.  He  was  paid 
for  his  work  at  the  rate  of  5  shillings 
a  day.  There  was  evidence  that  some 
control  was  exercised  over  him  by  a 
"ganger"  of  the  county  council;  that 
the  understanding  was  that  he  was 
to  get  work  now  and  then,  whenever 
there  was  any  to  be  done;  and  that 
there  was  no  objection  to  his  working 
for  someone  else  when  he  was  not 
wanted  daily  by  the  council.  Held, 
that  he  was  a  "workman"  within  the 
meaning  of  the  English  Workmen's 
Compensation  Act. 

In  Eng-Skell  Co.  v.  Industrial  Acci. 
Commission  (1919)  —  Cal.  App.  — , 
186  Pac.  163,  it  appeared  that  the  Eng- 
Skell  Company  had  made  with  one 
Rogers  a  written  agreement  by  which 
the  daily  use  of  his  truck,  with  its 
driver,  was  to  be  supplied  to  the  com- 
pany, for  the  purposes  of  its  business, 
between  the  hours  of  8  A.  M.  and  6 
P.  M.,  Sundays  and  holidays  excepted, 
for  a  period  of  six  months  thereafter, 
for  the  sum  of  |1,050  for  the  entire 
term,  payable  in  equal  semimonthly 
amounts  of  $87.50.  The  court  was  of 
opinion  that  if  only  the  terms  of  this 
written  contract  were  considered,  it 
might  well  be  concluded  that  Rogers 
was  an  independent  contractor,  and 
consequently  not  within  the  purview 
of  the  California  Workmen's  Compen- 
sation Act.  But  at  the  hearing  before 
the  commission  evidence  had  been 
presented,  which  showed  that  the  real 
arrangement  between  the  parties  was 
such  that  Rogers  was  himself  to  be 
the  driver  of  the  truck,  and  was  to 
give  his  personal  services  to  the  com- 
pany during  the  term  of  said  contract, 
and  during  each  day  of  its  duration, 
and  that  in  the  course  of  such  per- 
sonal service  he  was  not  only  to  be  the 
driver  of  the  truck,  but  was  to  attend 
to  all  of  the  details  incident  to  the  de- 
livery of  the  goods  and  material  which 
the  company  supplied  daily  to  its 
customers.  The  extraneous  testimony 
also  showed  that  this  service  was  not 
only  a  personal  service,  but  was  such 
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as  precluded  the  pursuit  of  any  inde- 
pendent calling  by  himself,  or  the  use 
of  his  delivery  truck  in  any  othet 
business  than  that  of  the  company, 
and  that  in  the  performance  of  such 
service  and  the  use  of  said  truck  he 
was  at  all  times  under  the  control  and 
direction  of  the  company.  It  was  con- 
sidered that  the  facts  thus  disclosed 
showed  "that  Rogers  stood  in  no  other 
or  different  relation  to  the  Eng-Skell 
Company  than  that  which  is  found  in 
many  trades  and  employments  in 
which  employees  agree  to  furnish 
their  own  tools  and  appliances,  and 
to  care  for  and  replace  them  during 
the  course  and  term  of  their  employ- 
ment." The  conclusion  of  the  court, 
upon  the  whole  evidence,  was  that  the 
claimant  was  an  "employee." 

In  Muldoon  v.  City  Fireproofing  Co. 
(1909)  134  App.  Div.  453,  119  N.  Y. 
Supp.  320,  where  the  plaintiff  was 
knocked  down  by  a  wagon,  the  evi- 
dence tended  to  prove  that  the  driver 
had  been  employed  off  and  on  by  the 
defendant  company,  for  about  twenty 
years,  to  do  carting  work,  and  that 
there  was  no  other  contract  between 
the  parties  th,an  that  the  former  was 
to  receive  $3  a  day  for  journeys  of 
such  a  length  that  only  two  loads 
could  be  delivered  on  the  same  day, 
or  that  $7  a  day  should  be  paid  for 
team,  truck,  and  driver.  The  dismis- 
sal of  the  complaint  was  held  to  be 
erroneous  for  reasons  thus  stated: 
"He  was  engaged  in  its  business, 
transporting  a  truck  load  of  its  mate- 
rial to  be  delivered  when,  where,  and 
as  directed.  He  was  not  exercising  an 
independent  calling.  He  placed  him- 
self, his  team,  and  wagon  at  the  dis- 
posal of  the  defendant,  and  the 
defendant  accepted  his  services,  and 
loaded  his  wagon  with  such  material 
as  it  saw  fit,  and  directed  that  it  be 
transported  and  delivered  as  it  saw 
fit.  If  it  did  not  outline  the  route, 
.there  can  be  no  doubt  but  that  it  was 
within  its  province  to  do  so.  The  only 
employment  Clavin  had,  according  to 
this  record,  was  from  the  defendant; 
and  the  defendant  was  at  liberty  to 
accept  or  reject  his  employment,  and 
to  discharge  him  at  any  time." 

In  De  Perri  v.  Motor  Haulage  Co. 
(1918)  186  App.  Div.  884,  173  N.  Y. 
Supp.  189,  a  contract  between  the  de- 
fendant haulage  company  was  consti- 
tuted by  the  acceptance  of  an  offer, 
made  in  the  following  terms,  with  re- 
spect to  the  hauling  of  materials  from 


the  plant  of  Warren  Brothers  to  a 
place  where  the  latter  were  engaged 
in  paving  a  street:  "We  will  furnish 
sufficient  5-ton  trucks  to  carry  on  your 
work,  together  with  drivers,  gasolene, 
and  oil,  for  the  sum  of  $27  per  day 
of  nine  hours;  all  overtime  to  be 
charged  at  the  rate  of  $3  per  hour.  It 
is  understood  that  in  the  event  of  a 
truck  being  laid  off  for  any  reason 
other  than  breakdown  of  the  truck 
itself,  we  are  to  be  paid  for  one  half 
day  provided  the  truck  has  worked 
one  half  day  or  less,  and  for  a  full 
day  provided  the  truck  has  worked 
after  the  noon  hour."  During  a  strike 
of  the  employees  on  the  street  railway, 
the  trucks  were  used  to  convey  the 
workmen  of  Warren  Brothers  to  the 
place  where  the  paving  job  was  in 
progress,  and  the  plaintiff,  one  of 
those  workmen,  was  injured  through 
the  negligence  of  a  chauffeur.  The 
grounds  upon  which  it  was  held  that 
he  could  not  maintain  an  action 
against  the  haulage  company  were 
thus  stated:  "While  the  descriptive 
introductory  clause  of  the  contract  is 
susceptible  of  the  interpretation  that 
the  agreement  was  for  hauling  mate- 
rials from  dock  to  job,  which,  however, 
is  not  in  accord  with  the  actual  agree- 
ment to  'furnish  sufficient  5-ton  trucks 
to  carry  on  your  work,'  the  acts  of  the 
parties  under  the  contract  plainly 
show  that  they  construed  it  as  one  to 
furnish  trucks  and  men  to  be  used  by 
Warren  Brothers,  Incorporated,  on 
and  in  connection  with  their  work, 
and  solely  according  to  their  orders 
and  subject  to  their  control  and  direc- 
tion. On  this  head,  the  testimony  is 
uncontradicted.  The  use  of  the 
trucks,  whenever  so  ordered  by  War- 
ren Brothers,  Incorporated,  to  go  to 
the  freight  yard  and  transport  tools 
to  the  job,  and  similarly  to  go  there 
for  cement,  and  to  do  everything  that 
Mr.  Warren  told  them  to  do,  is  wholly 
inconsistent  with  the  plaintiff's  claim 
that  the  defendants,  as  independent 
contractors,  had  merely  undertaken, 
for  hire,  to  transport  materials  from 
Saunders's  dock  to  the  job.  Further- 
more, the  paragraph  of  the  contract 
providing  that  the  defenc^ants  were 
to  be  paid,  whether  the  trucks  were 
in  use  or  not,  is  strong  evidence 
against  the  plaintiff's  construction  of 
the  contract." 

In  Glover  v.  Richardson  &  E.  Co. 
(1911)  64  Wash.  403,  116  Pac.  861,  2 
N.  C.  C.  A.  484,  where  the  collapse  of 
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the  wheel  of  a  wagon  loaded  with 
lumber  caused  some  of  the  lumber  to 
fall  on  the  plaintiff,  the  evidence 
showed  that  the  team  and  wagon 
were  owned  by  T.,  the  driver;  that 
the  defendants,  who  were  engaged  in 
the  business  of  manufacturing  and 
selling  sashes,  doors,  etc.,  had  em- 
ployed T.,  with  his  wagon  and  team, 
to  do  their  hauling  for  a  specified 
sum  per  month;  that  he  was  not  at 
liberty  to  haul  for  anyone  except  the 
defendants;  that  the  wagon  bore 
signs  on  which  were  painted  the  name 
of  the  defendants,  their  business  ad- 
dress, and  the  words,  "Sash,  Doors, 
Finishing;"  that  T.  was  subject  at  all 
times  to  the  directions  of  the  defend- 
ant's foreman,  with  regard  to  the 
particular  thing  that  he  was  to  haul, 
the  time  when  it  was  to  be  hauled, 
and  the  place  to  which  it  was  to  be 
taken;  that  he  was  assisted  by  other 
employees  of  the  defendants  in  load- 
ing and  unloading  when  at  the  fac- 
tory; that,  when  there  was  no  hauling 
to  do,  he  assisted  other  workmen  in 
their  duties  around  the  factory;  that 
he  was  expected  to  work  nine  hours  a 
day,  to  feed  and  care  for  his  own  team, 
and  keep  his  wagon  in  repair;  that  he 
was  at  liberty  to  determine  the  size 
of  his  load,  and  choose  his  own  route 
in  going  and  coming  from  the  places 
between  which  he  was  directed  to  haul. 
Held,  that  on  the  facts  thus  shown  the 
question  whether  T,  was  a  servant  or 
an  independent  contractor  was  one 
for  the  jury  to  determine. 

<•)  Hanmge^ent  of  fana. 

In  Roper  v.  Hussey-Freke  [1915] 
8  K.  B.  (Eng.)  222,  [1915]  W.  N.  261, 
84  L.  J.  K.  B.  N.  S.  1361,  113  L.  T.  N. 
S.  635,  59  Sol,  Jo.  696,  8  B.  W.  C.  C. 
604,  31  Times  L.  R.  607,  a  man  was  en- 
gaged by  the  owner  of  a  dairy  farm 
to  take  charge  of  and  to  manage  a 
herd  of  forty-five  cows.  The  agree- 
ment provided  that  he  was  to  feed 
the  herd  "according  to  instructions 
from  the  employer,"  to  manufacture 
the  milk  into  goods,  "as  may  be  de- 
sired by  the  employer,"  and  to  do 
various  things,  "as  may  be  required 
by  the  emplover."  He  was  to  receive 
"45  shillings  T)er  week,  with  a  house 
and  garden."  Held,  that  he  was  a 
"workman,"  within  the  meaning  of  the 
English  Workmen's  Compensation  Act. 

<f)  Operation  of  naolilaorx  for  farm- 
tag  purposes. 

In  Steger  v.  Barrett  (1909)  58  Tex. 


Giv.  App.  331,  124  S.  W.  174,  where 
the  action  was  brought  to  recover 
damages  for  the  destruction  of  build- 
ings ignited  by  sparks  from  the  fire 
of  a  traction  engine,  the  defendants 
were  the  operators  of  a  com  sheller, 
who  had  employed  the  owner  of  the 
engine  to  assist  in  shelling  corn,  and 
to  furnish  power  for  the  work,  at  a 
specified  sum  per  day  for  the  use  of 
the  engine  and  for  his  services.  Held, 
that  an  instruction  which  assumed 
that  J.  was  a  servant  was  not  erro- 
neous, because  the  conclusion  that  his 
relationship  to  the  defendant  was  one 
of  this  character  was  deducible,  as  ^ 
matter  of  law  from  evidence  thus  sum- 
marized. "He  was  laboring  by  the 
day,  assisting  them  in  shelling  their 
corn,  subject  to  their  orders,  liable 
to  be  discharged  at  any  time,  and 
working  at  their  will.  In  view  of  the 
other  facts,  his  ownership  of  the 
engine  becomes  immaterial.  Appel- 
lants furnished  the  water  and  fuel, 
and  directed  him  when  and  where  to 
operate  it." 

(s)  Mewapaper  work. 

'  In  Kinsman  v.  Hartford  Courant  Go. 
<1919)  94  Conn.  156,  108  Atl.  562,  the 
evidence  held  sufficient  to  show  that 
the  claimant  was  an  "employee,"  with- 
in the  meaning  of  the  Connecticut 
Workmen's  Compensation  Act,  was 
thus  stated  by  the  court:  "A  part  of 
the  deceased's  employment  consisted 
in  acting  as  local  reporter  of  a  news- 
paper in  a  given  locality,  and  in 
general  the  paper  had  the  same  con- 
trol over  him  that  it  did  over  its 
other  reporters.  It  could  direct  him 
to  secure  particular  stories.  It  could 
use  such  material  as  he  turned  in, 
in  such  form  as  it  determined.  And 
it  had  the  power  to  discharge  him  if 
the  service  rendered  was  not  satis- 
factory. All  this  shows  that  the  pa- 
per did  retain  control  over  the  de- 
ceased, and  did  control  the  mode,  and 
the  means,  and  the  result  of  his  work." 

(b)  Hotel  porter. 

In  Pearson  v.  M.  M.  Potter  Co. 
(1909)  10  CaL  App.  245,  101  Pac.  681, 
a  contract  by  which  one  D.  and  five 
other  men  were  employed  by  a  hotel 
company,  provided  that  D's  "salary 
was  to  be  at  the  rate  of  $145  per 
month;"  that  the  company  "did  not 
employ  him  for  any  specified  length 
of  time,  but  only  for  such  time  as  his 
services  might  be  required;"  and  that 
he  "would  at  all  times  conform  to  and 
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f  4S.  General  employment. 

In  the  case  cited  below  the  supreme 
court  of  Massachusetts  applied  a  doc- 


trine similar  to  that  which  it  had  pre- 
viously laid  down  with  relation  to  con- 
tracts for  the  performance  of  a  spe- 
cific piece  of  work.    See  §  29,  supra.^ 


comply  with  such  instructions  as 
might  be  given  him  by  the  manager, 
or  such  person  or  persons  as  he  might 
designate."  Held,  that  D.  was  a  serv- 
ant of  the  company,  and  that  it  was 
consequently  liable  for  injuries  re- 
ceived by  a  person  who  fell  into  a 
manhole  opposite  the  hotel,  which  one 
of  the  men  employed  with  Dunnigan 
had  left  open.  The  court  said: 
"From  the  very  nature  of  the  employ- 
ment, it  is  difficult  to  conceive  of  a 
hotel  porter  being  an  independent 
contractor.  The  employment  is  one 
of  service — as  much  so  as  the  employ- 
ment of  a  waiter  or  chambermaid. 
The  character  of  the  service  is  whfiUy 
inconsistent  with  freedom  from  con- 
stant supervision  and  direction  from 
the  one  for  whose  benefit  the  service 
is  performed.  But,  however  this  may 
be,  the  contract  under  which  Dunni- 
gan was  employed  shows  that  defend- 
ant reserved  to  itself  the  right  of  di- 
recting Dunnigan  and  those  under 
him  in  the  performance  of  their  work." 
The  conclusion  indicated  by  the  con- 
tract itself  was  corroborated  by  the 
testimony  of  D,  who  stated  that  he 
was  "under  the  direction"  of  °  the 
company's  manager. 

(1)  CoUeotloa  of  r«mts. 

In  Ryan  v.  Limerick  Rural  Council 
(1920;  Ir.  Ct.  of  App.)  W.  C.  &  Ins. 
Rep.  71,  the  evidence  held  to  show  that 
a  claimant  was  not  within  the  scope  of 
the  English  Workmen's  Compensation 
Act  was  to  the  following  effect: 
That  he  was  employed  by  a  rural  dis- 
trict council  to  collect  the  rents  of 
laborers'  cottages;  that  he  was  bound 
to  give,  and  did  give,  a  bond  for  the 
due  performance  of  his  duties;  that 
he  was  bound  to  attend  and  give  evi- 
dence at  any  necessary  proceedings, 
and,  when  he  did  so,  was  entitled  to 
additional  remuneration ;  and  that,  ex- 
cept in  so  far  as  he  was  under  an 
obligation  to  perform  the  duties 
mentioned,  his  employers  had  no  con- 
trol over  him. 

^In  Dane  v.  Cochrane  Chemical  Go. 
(1895)  164  Mass.  458,  41  N.  E.  678, 
Johnson,  the  immediate  employer  of 
the  plaintiff  in  an  action  brought  un- 
der the  Massachusetts  Employers'  Lia- 
bility Act  1887,  was  engaged  under  a 
continuing  contract  to  perform  such 


carpentry  work  as  might  be  required 
from  time  to  time,  on  the  building 
occupied  by  the  defendant.    Usually 
he  received  his  orders  for  such  work 
from  the  defendant's  superintendent. 
He   hired   the   men   to   be   employed 
in    doing    the    work,    superintended, 
paid,  and  discharged  them.    The  de- 
fendant paid   him   $2.50   a   day  for 
his  work,  and  26  cents  a  day  for  each 
man  employed  by  him,  in  addition  to 
the  amount  of  the  wages  which  he 
agreed  to  pay  the  man.    So  far  as  ap- 
peared,  he  furnished  the  tools,  and 
the  defendant  the  materials,  required 
to  do  the  work.    He  drew  money  from 
time  to  time  from  the  defendant  on  ac- 
count of  what  was  due  to  him,  and  at 
the  end  of  each  month  the  accounts 
between  him  and  the  defendant  were 
usually  settled.    He  paid  his  workmen 
every  Saturday,  but  their  names  never 
appeared  on  the  pay  roll  of  the  de- 
fendant ;  they  never  were  paid  by  the 
defendant,  and  the  defendant  kept  no 
account  with   them.     Apparently  he 
kept  workmen  in  his  employ  whom  he 
used   in   performing  work   for   other 
persons  as  well  as  for  the  defendant. 
It  was  held  to  be  competent  for  the 
jury  to  infer,  from  this  testimony,  that 
the  defendant  was  liable  for  the  neg- 
ligence of  Johnson.    The  court  said: 
"When  there  are  no  specifications  in 
advance  of  what  is  to  be  done,  and  no 
round  price  agreed  upon,*and  a  car- 
penter is  employed  to  make  repairs 
and  alterations  to  the  satisfaction  of 
his  employer,  to  be  paid  according  to 
the  amount  of  the  work  done  by  the 
carpenter  and  the  men  he  employs,  it 
would  seem  to  be  a  reasonable  infer- 
ence that  the  employer  retains   the 
right  to  direct  the  manner  in  which 
the   carpenter   should   do   the   work. 
.    .    .    But  the  fundamental  question 
in  the  present  case  seems  to  us  not 
precisely  that  considered  in  Linnehan 
T.  Rollins    (1884)    137  Mass.  123,  60 
Am.  Rep.  287,  or  whether  Johnson  was 
independent  of  the  defendant  in  the 
manner  of  doing  the  work,  but  whether 
the  relation  between  the  plaintiff  and 
defendant,  as  shown  by  the  evidence, 
was  that  of  employer  and  employee. 
.    .    .    We  are  of  opinion  that  the  only 
reasonable  inference  to  be  drawn  from 
the  evidence  and  the  exceptions  is  that 
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performane0  of  work  1>y  keaaees  or  li- 
oenseem. 

f  44.  Contracts  providing  for  the  per- 
formance  of  work  on  the  employer'* 
premiaea. 

a.  By  leaaeea. 
In  some  instances  a  contract  for  the 
performance  of  a  certain  kind  of  work 
for  a  definite  or  indefinite  period  is 
either  drawn  in  the  form  of  a  lease,  or 
provides  for  so  complete  a  surrender 
of  the  premises  on  which  work  is  to 
be  performed  that  it  creates  between 
the  owner  of  the  premises  and  the 
person  undertaking  the  work  a  rela- 
tionship which,  in  respect  of  its  es- 
sential incidents,  is  similar  to  that 
which    ordinarily   exists    between    a 


concerning  claims  for  damages,  re- 
sulting from  the  manner  in  which 
work  undertaken  on  this  footing  was 
performed,  have  been  founded  upon 
the  general  doctrine  which  exempts  a 
lessor  from  liability  in  respect  of  the 
torts  of  his  lessee.  See  §  18,  notes  5 
et  seq.,  supra.  In  other  cases  the 
question  to  which  the  discussion  of 
the  claimant's  remedial  rights  was 
mainly  or  entirely,  directed  was 
whether  the  terms  of  the  particular 
contract  under  review  placed  the  les- 
see in  the  position  of  an  independent 
contractor  with  respect  to  the  stip- 
ulated work,  or  in  that  of  an  agent  or 
servant  of  the  lessor.^  With  regard 
to  the  cases  belonging  to  the  second  of 
these  groups,  an  examination  of  the 


the  plaintiff  was  an  ei&ployee  of  John- 
son, and  not  of  the  defendant,  within 
the  meaning  of  Stat.  1887,  chap.  270, 
and  of  the  amendments  to  that  stat- 
ute.   It  does  not  appear  that  Johnson 
was  authorized  to  hire  workmen  on 
account  of  the  defendant,  or  that  the 
workmen  hired  by  Johnson  ever  under- 
stood that  they  were  to  be  paid  by  the 
defendant,  or  that  the  defendant  or 
Johnson  so  understood.    The  fact  that 
the  defendant  retained  the  right  to  de- 
cide how  work  should  be  done  on  its 
premises  does  not,  of  itself,  make  the 
workmen   employed  by  Johnson   em- 
ployees of  the  defendant.    Apparently 
Johnson  employed  whom  he  pleased, 
and  directed  the  men  employed  by  him 
in   the   performance   of   their   work, 
whether  upon  the  premises  of  the  de- 
fendant, or  upon  other  premises  where 
he  might  be  doing  work.    On  the  evi- 
dence, we  do  not  think  that  the  jury 
could  properly  find  that  the  relation 
of  employee  and  employer  existed  be- 
tween the  parties."     It  js  somewhat 
diflicult  to  reconcile  the  position  taken 
by  the  court  in  the  former  portion  of 
this  passage,  with  the  ultimate  con- 
clusioix  arrived  at.    According  to  the 
generally   accepted   view,  a  contract 
under  which  "the  employer  retained 
the   right   to    direct  the   manner   in 
which   the   carpenter   should   do  the 
work"  created  between  them  the  re- 
lation of  master  and  servant,  and  the 
existence  of  that  relation  necessarily 
i  nvolved  the  consequence  that  the  car- 
penter's workmen,  of  whom  the  plain- 
tiff was  one,  were  also  servants  of  the 
defendant.    Having  regard  to  this  con- 


sideration, it  would  seem  that  the  only 
ground  upon  which  the  court  can  be 
relieved  of  the  charge  of  inconsistency 
is  to  entertain-  the  supposition  that 
the  phraseology  defining  the  extent  of 
the  employer's  right  of  controlling  the- 
carpenter  was  used  in  a  sense  different 
from  that  which  it  ordinarily  bears. 
The  circumstances  to  which  a  decisive 
importance  was  ascribed,  viz.,  that  he 
was  responsible  for  the  wages  of  the 
workmen  hired  by  him,  and  that  he 
directed  them  in  the  performance  of 
their  work,  were,  it  is  manifest,  not 
necessarily  incompatible  with  the  ex- 
istence of  the  relation  of  master  and 
servant,  as  between  him  and  the  de- 
fendant. 

1  (a)  Indcpcndenee  of  ««atraet  affirmed. 
(1)  Work  Im  mlaca. 

In  C«nnors-We3nman  Steel  Co.  ▼. 
Kilgore  (1914)  189  Ala.  643,  66  So. 
609,  the  conclusion  that  the  defendant 
company  was  not  liable  for  the  death 
of  a  servant  of  a  person  who  had  con- 
tracted to  operate  its  mine  was  held  to 
be  indicated  by  certain  provisions  of 
the  contract,  under  which  it  was  ex- 
pressly stipulated  that  the  contractor 
should  take  the  mine  as  it  stood,  bear 
all  expenses  in  preparing  the  mouth, 
laying  the  track,  timbering  the  mine, 
and  furnishing  and  doing  everything 
else  necessary  to  mine  the  coal  prop- 
erly and  with  safety  to  the  lives  of 
the  men;  i^at  the  contractor  should 
assume  all  risk  from  accidents  to  his 
men,  inside  or  outside  of  the  mine, 
in  its  operation ;  that  he  should  pay  all 
labor  in  and  out  of  the  mine,  screen 
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footnote  will  show  that,  in  those  in 
which  the  contracts  involved  were 
held  to  be  independent,  that  inference 


was  drawn  from  the  particular  ele- 
ments which  were  presented.  For 
practical  purposes,  therefore,  the  evi- 


and  classify  the  coal,  and  load  the 
three  grrades  on  board  the  cars;  and 
that  he  should  receive  $1  a  ton  to  the 
extent  of  300  tons  per  day.  On  the 
second  appeal  in  (1918)  202  Ala.  372, 
80  So.  454,  the  actual  point  submitted 
to  the  juiy  was  whether  the  defend- 
ant steel  company  as  owner,  or  Sicard 
as  lessee,  was  operating  the  mine  at 
the  time  when  the  plaintiff's  intestate 
was  killed.  The  evidence  held  to  be 
sufficient  to  warrant  such  submission 
was  that  the  intestate  received  pay- 
ment for  his  earnings  in  "pay  slips," 
with  the  name  of  the  steel  company 
thereon,  or  in  such  company's  "pay 
envelops ; "  that  one  Stevens  was  dis- 
charged by  Connors,  the  president  of 
the  company,  or  by  Sicard  at  his  re- 
quest; that  in  letters  written  by  the 
company  about  the  mine  and  its  opera- 
tion, to  the  chief  mine  inspector,  two 
or  three  months  after  the  accident 
that  caused  intestate's  death,  refer- 
ences were  made  to  "our  mine"  and 
to  "our  superintendent;"  and  that  at 
the  time  of  the  injury,  and  when  these 
letters  were  written,  Sicard  was  op- 
erating the  mine,  either  as  lessee,  or  as 
the  superintendent  for  Connors-Wey- 
man  Steel  Company. 

In  Harger  v.  Harger  (1920)  144 
Ark.  375.  222  S.  W.  736,  the  Western 
Coal  &  Mining  Company  had  leased  its 
mine  to  Harger,  the  claimant's  im- 
mediate employer,  who  undertook  to 
operate  it  and  sell  the  coal  mined 
therefrom  to  the  company,  at  a  stip- 
ulated price  on  board  cars  at  the  time. 
Under  this  contract  the  lessees 
agreed :  "To  operate  and  keep  in 
proper  repair  all  of  the  mining  build- 
ings, railway  sidetracks,  mine  work- 
ings and  machinery,  fans,  pumps,  pit 
cars,  and  all  other  implements,  equip- 
ment, and  tools  as  will  appear  on  an 
inventory  of  such  property,  attached 
hereto  and  made  a  part  hereof,  at  the 
signing  of  this  agreement;  to  remove 
all  mine  rails  and  ties  from  entries 
and  rooms  exhausted  and  suspended 
during  their  operations  on  the  prem- 
ises, and  at  the  termination  of  this 
contract  to  leave  the  property  in  as 
good  condition  as  it  was  when  re- 
ceived, less  the  depreciation  of  actual 
use;  or,  upon  the  failure  of  said  first 
parties  to  return  any  portion  of  such 
machinery,  personal  property,  etc., 
said  first  parties  agree  to  pay  for  same 


at  a  reasonable  price  to  be  agreed 
upon,  and  no  buildings,  machinery, 
fans,  boilers,  pumps,  pit  cars,  or  other 
personal  property  belonging  to  said 
mine  shall  be  placed  upon  or  taken 
from  the  premises  of  the  second  party, 
without  the  consent  in  writing  of  its 
representative."  It  was  also  agreed 
that  the  lessees  should  protect  the 
lessor  from  any  liability  by  reason  of 
injury  to  persons  or  property,  and 
"provide  such  personal-injury  liabil- 
ity insurance  as  would  indemnify  and 
be  satisfactory  to  the  party  of  the 
second  part."  Held,  that  this  contract 
was,  on  its  face,  one  for  the  leasing  of 
the  mine  to  be  independently  operated 
by  Harger,  and  that  there  was  nothing 
from  which  any.intention  could  be  in- 
ferred to  make  the  lessor  responsible 
for  the  conduct  of  the  lessees  in  the 
operation  of  the  mine.  The  court 
said:  "The  possession  of  the  mine 
was  completely  surrendered  to  the 
lessee,  and  the  agreement  was  that 
the  latter  should  keep  the  same  in 
repair.  -The  only  right  reserved  to 
the  lessor  was  the  right  to  send  in- 
spectors to  see  that  the  property  was 
cared  for,  and  not  injured.  The  res- 
ervation of  this  right  did  not  make  the 
lessor  liable  for  the  failure  of  the 
lessee  to  keep  the  premises  in  good  re- 
pair; for  one  of  the  essentials  of  the 
contract  to  have  work  done  independ- 
ently is  that  the  work  is  to  be  done 
in  the  course  of  an  independent  oc- 
cupation, according  to  the  methods 
and  under  the  direction  of  the  con- 
tractor himself,  and  that  he  repre- 
sents the  will  of  the  owner  only  as  to 
the  result  of  the  work  done.  .  .  . 
Nor  does  the  fact  that  the  lessor,  in 
his  contract  with  the  lessee,  exacted 
of  the  latter  an  undertaking  to  pro- 
vide such  personal-injury  liability  in- 
surance as  will  indemnify  and  be  sat- 
isfactory,' create  responsibility  on  the 
part  of  the  lessor  for  the  negligent  acts 
or  omissions  of  the  lessee.  Appellant 
coal  company  had  the  right  to  require 
indemnity  against  all  loss  under  any 
contingency,  without  committing  it- 
self to  an  obligation  to  become  re- 
sponsible for  any  injuries  to  persons 
or  property.  Outside  of  the  contract 
itself  there  is  no  substantial  evidence 
that  the  relation  of  the  parties  was 
other  than  that  created  by  the  express 
terms  of  the  contract  itself.    Each  of 


Digitized  by 


Google 


ANNO.— INDEPENDENT  CONTRACTOR-:-WHO  IS— SPECIFICALLY.    1367 


dence  upon  which  the  decisions  were 
founded  was  merely  corroborative  of  a 
conclusion    i^hich    might    have   been 


predicated  merely  upon  the  presump- 
tion arising  from  the  general  doctrine 
referred  to  above.    Cases  may  arise, 


the  circumstances  introduced  in  evi- 
dence was  entirely  consistent  with  the 
relations  of  lessor  and  lessee  created 
by  the  contract.  The  lessor  was  to 
purchase  the  output  of  the  mine  at 
a  stipulated  price,  and  the  proof  shows 
that  it  advanced  money  to  the  lessee 
on  the  pay  roll,  and  that  Harger,  the 
lessee,  put  himself  on  the  pay  roll 
covered  by  such  advances.  This  cir- 
cumstance is  without  any  probative 
force  to  establish  the  fact  that  appel- 
lant Harger  was  a  mere  employee  or 
agent  of  the  coal  company  in  the  op- 
eration of  the  mine.  It  had  the  right 
to  make  advances  under  its  purchases 
without  the  transaction  being  treated 
as  a  departure  from  the  terms  of  the 
contract,  as  a  change  of  its  nature. 
The  only  other  circumstance  relied  on 
is  that  the  printed  matter  originally 
used  by  the  coal  company,  and  left 
at  its  office  when  the  property  was 
turned  over  to  the  lessee,  was  used 
by  appellant  Harger  in  making  out  his 
pay  roll.  Sufficient  importance  can- 
not be  attached  to  this  circumstance 
to  make  it  constitute  substantive  proof 
that  the  mine  was  being  operated  by 
Harger  as  the  agent  of  the  coal  com- 
pany." 

In  Smith  v.  Belshaw  (1891)  89  CaL 
427,  26  Pac.  884,  it  was  held  that  a 
workman  in  a  mine  could  not  recover 
against  the  owner  for  injuries  received 
by  reason  of  negligence  in  its  opera- 
tion, where  the  uncontradicted  evi- 
dence was  that  at  the  time  of  the  ac- 
cident, and  for  some  months  prior 
thereto,  the  mine  had  been  in  the  ex- 
clusive possession  and  control  of  an 
independent  contractor;  that  he  em- 
ployed and  paid  the  workmen ;  that  he 
had  entire  charge  of  and  authority 
over  the  mine;  and  that  he  received 
a  fixed  rate  per  ton  from  the  owner, 
for  the  coal  taken  therefrom,  when  the 
same  was  delivered  to  him. 

In  Maughlelle  v.  Price  (1916)  99 
Kan.  412,  161  Pac.  907,  the  material 
provisions  of  a  contract,  in  form  a 
lease,  which  was  held  to  place  the 
lessees  in  the  position  of  independent 
contractors,  were  as  follows:  The 
contract  covered  the  defendant's  mine 
and  its  entire  equipment,  the  work  of 
mining  to  be  prosecuted  continuously 
and  industriously  from  a  specified  dat6 
until  all  the  workable  or  minable  coal 


should  be  taken  out.  Lessees  were  to 
furnish  all  posts,  ties,  caps,  and  mine 
timbers,  and  all  other  necessary  ma- 
terials to  carry  on  a  successful  mine 
operation,  to  pay  all  costs,  charges, 
and  wages,  of  whatsoever  nature,  in- 
volved in  the  operation  of  the  mining; 
and  to  permit  the  lessor  or  its  agents, 
to  inspect  and  examine  the  equipment 
and  mine  at  any  and  all  times.  The 
work  was  to  progress  on  lines  es- 
tablished by  the  mining  engineer  of 
the  lessor;  and  the  mine  was  to  be 
surveyed  twice  a  year  and  blue  prints 
thereof  furnished.  The  lessee  was  to 
permit  an  examination  of  its  books 
and  papers  pertaining  to  weights,  and 
of  the  daily  bulletin  from  which 
miners'  wages  were  paid,  for  the  pur- 
pose of  enabling  the  lessor  to  ascer- 
tain the  total  output.  All  coal  taken 
out  or  removed  was  to  be  loaded  in 
railroad  cars  on  tracks  at  the  mine,  on 
orders  of  the  lessor,  and  subject  only 
to  its  disposition.  The  lessees  were 
not  to  dispose  of,  or  sell,  any  coal  in 
wagonload  lots  mined  from  said  land, 
except  to  employees  as  per  contract 
.with  the  United  Mine  Workers  of 
America,  and  said  lessees  were  to  pay 
the  difference  between  the  United 
Mine  Workers  of  America  contract 
price  per  ton,  and  the  price  per  ton 
paid  to  lessees  by  lessor  under  the 
agreement.  The  lessee  was  to  furnish 
clean  marketable  coal  at  $1.26  a  ton, 
pajrment  to  be  made  on  or  before  the 
20tb  of  each  month  for  all  coal  fur- 
nished to  lessor  the  preceding  calendar 
month.  "Cash  shall  be  advanced  to 
enable  the  lessee  to  meet  pay  rolls  as 
per  contract  with  United  Mine  Work- 
ers of  America,  but  no  money  will  be 
advanced  in  excess  of  the  value  of 
the  coal  mined  on  the  date  such  ad- 
vance is  made."  No  assignment  was 
to  be  made,  nor  anyone  permitted  to 
come  under  the  lease  except  upon  the 
written  consent  of  the  lessor.  The 
lessee  alone  was  to  be  responsible  for 
all  damages  of  every  nature  whatso- 
ever done  to  persons  or  property  dur- 
ing the  performance  of  the  work  or 
arising  from  any  negligence  of  the 
lessee,  or  any  trespass  by  it,  or  its 
employees  or  agents.  Any  refusal  of 
the  lessee  to  comply  with  any  provi- 
sion of  the  agreement  for  five  days 
after  his  attention  should  be  called 
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however,  in  which  the  evidence  is 
sueh  as  to  show  that  the  lessor  re- 
served the  right  to  control  the  details 


of  the  work.  Manifestly,  the  position 
of  a  lessor  is  not  juristically  incom- 
patible with  that  of  a  principal,  in 


thereto  in  writing  by  the  lessor  was 
to  authorize  a  termination  by  the  lat- 
ter of  all  rights  of  the  lessee  upon  ten 
days'  written  notice;  "but  such  ter- 
mination was  not  to  relieve  the  lessee 
from  any  obligation  hereby  imposed 
upon  it  except  that  of  further  prose- 
cuting the  mining."  The  lessee  was  to 
'give  his  personal  supervision  to  the 
mine  and  the  operation  thereof  during 
the  term  of  the  agreement.  All  the 
property  placed  on  the  premises  by  the 
lessees  was  to  be  security  to  the  lessor 
for  any  loss  suffered  on  account  of  any 
violation  of  the  terms  of  the  contract 
by  the  lessee,  and  a  lien  thereon  was 
expressly  granted  as  if  the  mortgage 
extended  thereover.  The  court  said: 
"We  find  nothing  in  the  contract 
which  authorizes  the  lessor  to  say 
aught  as  to  who  shall  be  employed 
in  the  mine,  what  hours  shall  be  ob- 
served, or  what  wages  paid,  or  dictate 
in  any  manner  save  to  require  com- 
pliance with  the  plain  terms  of  the 
agreement  by  virtue  of  which  the 
lessee  is  to  mine  and  deliver  coal  to 
the  lessor  or  its  order." 

In  Higrade  Lignite  Co.  v.  Courson 
(1920)  —  Tex.  Civ.  App.  — ,  219  S.  W. 
230,  the  defendant  company  executed 
a  lease  of  its  mine,  together  with  all 
its  machinery,  etc.,  to  one  Hill,  the 
plaintiff's  immediate  employer,  on  the 
terms  that  Hill  should  operate  the  min- 
ing properties  at  his  own  expense  dur- 
ing the  term  of  the  lease,  and  keep  in 
good  repair  all  the  company's  ma- 
chinery, etc. ;  that  he  should  purchase 
and  install  any  new  machinery  that 
might  be  necessary  properly  to  de- 
velop the  mining  properties;  that  the 
company  should  reimburse  him  for  all 
expenses  incident  to  the  purchasing 
and  installing  of  such  machinery;  that 
the  company  should  pay  3  cents  per 
ton  for  all  the  coal  mined ;  and  that  it 
was  understood  that  Hill  should  real- 
ize out  of  the  operations  of  the  prop- 
erty during  the  term  the  sum  of  $2,- 
400.  Hill  testified,  in  substance,  that 
since  the  time  when  the  lease  was  ex- 
ecuted, he  had  operated  the  mine  as  a 
lessee;  that  he  had  exclusive  manage- 
ment and  control  of  the  mine;  that 
since  the  making  of  that  contract,  he 
had  authority  over  the  employees, 
power  to  hire  and  discharge  them,  and 
to  direct  their  work;  that  the  appel- 


lant company  had  no  authority  in  that 
respect  since  his  lease  began;  that 
after  the  expiration  of  his  first  con- 
tract he.  had  made  a  nisw  lease  con- 
tract for  another  year;  he  had  hired 
the  plaintiff,  and  the  plaintiff  had 
been  hired  by  him,  and  was  working 
for  him  at  the  time  he  received  his 
injury;  that  he  alone  paid  the  plain- 
tiff his  wages,  and  the  defendant  had 
nothing  whatever  to  do  with  his  em- 
ployment; that  he  drew  expense 
money  against  sales  of  the  coal  to  the 
appellant;  that  the  mine  produced 
about  150  tons  of  coal;  that  he  paid 
the  operating  expenses,  the  monthly 
pay  roll  depending  upon  the  amount  of 
work  done ;  that  he  worked  at  the  mine, 
and  shipped  the  coal  out  as  he  got 
orders  from  the  appellant;  that  the 
appellant  did  not  tell  him  when  to 
work,  or  how  to  work;  that  he  was  not 
under  its  orders  as  to  anything  that 
he  did  about  the  mine ;  that  the  appel- 
lant took  all  the  coal  that  was  mined 
by  him  and  his  employees;  that  his 
compensation  was  paid  him  monthly 
in  sums  of  $200;  and  that  he  drew  on 
the  appellant  weekly  for  the  money 
to  pay  the  expenses  of  operating  the 
mine,  including  the  wages  of  the  em- 
ployees. Other -testimony  showed  that 
Hill  employed,  supervised,  and  dis- 
charged the  employees,  and  dii^ected 
the  details  of  the  work  that  was  done 
in  the  mine.  Held,  that  the  written 
contract  showed  upon  its  face  that 
Hill  was  an  independent  contractor 
and  was  the  employer  of  those  whom 
he  engaged  to  work  in  the  mine;  that 
there  was  no  extraneous  evidence 
tending  to  show  that  the  contract  was 
other  than  what  it  purported  to  be; 
and  that  the  plaintiff  could  not  hold 
the  defendant  liable  for  an  injury  re- 
ceived in  the  course  of  his  employ- 
ment. 

(2)  Work  1b  miUs  »md  fftotoriea. 

In  Burbank  v.  Bethel  Steam  Mill  Co. 
(1883)  76  Me.  873,  46  Am.  Rep.  40O, 
where  the  plaintiff's  barn  was  de- 
stroyed by  fire  communicated  from  a 
mill,  which,  while  in  the  possession  of 
a  contractor,  was  «et  on  fire  by  the 
furnace  of  the  steam  engine,  the  court 
laid  it  down  that,  if  the  steam  engine 
and  mill  were  not  in  fact  a  nuisance 
when  they  were  delivered  by  the  de- 
fendants to  be  used  in  the  perfonn- 
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such  a  sense  that  both  positions  can- 
not be  occupied  concurrently  with  re- 
gard to  the  lessee.    But  it  would  seem 


that  the  evidence  offered  for  the  pur- 
pose of  depriving  him  of  his  presump- 
tive freedom  from  liability  in  respect 


ance  of  the  contract,  and  the  plain- 
tiff's injury  was  occasioned  by  the 
negligence  of  the  contractor  in  not 
keeping  them  in  proper  repair,  the  de- 
fendant was  not  liable. 

In  Midgette  v.  Branning  Mfg.  Co. 
(1909)  150  N.  C.  333,  64  S.  E.  5,  an 
instruction  was  approved  by  which  the 
jury  were  directed  to  negative  the 
liability  of  the  defendant  company  for 
an  injury  received  in  the  course  of  his 
employment  by  a  servant  of  one 
Campen,  if  they  found  from  the  evi- 
dence that  Campen  leased  the  mill  of 
the  defendant  under  contract;  that  he 
was  to  employ  the  labor  and  bear  all 
the  expense  of  running  the  mill,  was 
to  receive  the  logs  of  the  company 
from  the  trucks,  manufacture  the  same 
into  timber,  and  deliver  it  aboard  cars 
for  shipment,  at  $1.75  per  1,000  feet, 
with  guaranty  that  he  should  make 
as  much  as  $150  per  month ;  and  that 
it  did  not  retain  the  right  to  control 
the  conduct  of  Campen,  and  was  in- 
terested only  in  the  ultimate  result  of 
the  work.  But  the  question  whether 
Campen  was  an  independent  contrac- 
tor was  held  to  be  one  for  the  jury, 
having  regard  to  the  circi^mstances 
thus  speciiied  by  the  court :  "The  mill 
belonged  to  defendant;  the  logs  being 
cut  were  its  property ;  the  hands  were 
paid  by  orders  on  the  defendant;  some 
of  them  traded  at  defendant's  store; 
the  defendant  kept  an  inspector  at  the 
mill  to  take  an  account  of  the  lumber; 
the  defendant  guaranteed  that  Cam- 
pen  should  make  at  least  $160  per 
month;  the  contract  was  for  no  def- 
inite time.  There  is  no  suggestion ' 
that  Campen  carried  on  any  independ- 
ent employment.  Mr.  Branning  came  to 
the  mill  often.  It  is  true  that  de- 
fendant's testimony  was  to  the  effect 
that  the  company  had  nothing  to  do 
with  the  "work,  except  to  give  special 
sizes  it  wanted  cut,  and  tended  to  ex- 
plain many  of  the  circumstances  and 
conditions  relied  upon  by  plaintiff.  It 
is  significant  that  Campen  uses  the 
expression  that  he  was  employed  by 
the  Branning  Manufacturing  Company 
to  take  the  mill  and  run  it." 

In  Whitney  t.  Clifford  (1897)  46 
Wi&  138,  32  Am.  Rep.  703,  49  N.  W. 
835,  where  the  plaintiff  was  held  to 
have  been  inqiroperly  nonsuited,  the 
action  was  brought  to  recover  dam- 


ages for  the  injuries  caused  to  plain- 
tiff's property  by  a  fire  kindled  by 
sparks  from  the  smokestack  of  de- 
fendant's mill.  It  appeared  that,  at 
the  time  when  the  injuries  were  in- 
flicted, the  mill  was  being  operated 
by  one  Dodge  under  a  written  contract 
which,  in  substance,  provided  that 
Dodge  should  work  and  operate,  dur- 
ing- the  milling  season  of  1877,  a  cer- 
tain shingle  mill  then  in  the  posses- 
sion and  under  the  control  of  Clifford, 
and  manufacture  shingle  from  logs  to 
be  furnished  by  Clifford;  that  Clifford 
should  pay  Dodge  at  certain  rates  for 
various  descriptions  of  shingles  as 
specified;  that  Dodge  should  hire  and 
pay  all  the  men  employed  in  the  manu- 
facture of  the  shingles,  furnish  all  the 
appliance^  of  certain  kinds  required 
for  the  manufacture,  and  pay  for  re- 
pairing all  breaks  in  the  machinery 
of  the  mill,  when  the  cost  of  said  re- 
pairs did  not  exceed  $5;  that  Dodge 
should  load  all  shingles  on  the  cars 
on  the  switch  of  the  mill,  such  loading 
to  be  done  after  a  certain  date  by 
Dodge,  and  included  in  the  amount  to 
be  paid  for  manufacturing  the  shin- 
gles; that  Clifford  should  settle  with 
Dodge  on  the  first  day  of  each  month ; 
and  that  Clifford  should  put  the  mill 
in  good  running  order,  and  furnish 
for  the  manufacture  of  the  shingles  a 
sufficient  number  of  logs  to  keep  the 
mill  running  during  the  running  sea- 
son of  1877.  Held,  that  the  contract 
was  not  a  lease  of  the  mill,  but  a  hir- 
ing of  Dodge  to  manufacture  certain 
logs,  owned  by  Clifford,  into  shingles. 
For  a  case  in  which  a  contract  for 
the  manufacture  of  cheese  by  the 
lessee  of  a  factory  was  held  to  be  in- 
dependent in  quality,  see  Durst  v. 
Burton  (1872)  47  N.  Y.  167, 7  Am.  Rep. 
428.  aifirming  (1869)  2  Lans.  137. 
But  the  actual  ratio  decidendi  was 
fraud  on  the  part  of  the  lessee. 

(b)  Independence  of  oontraet  denied. 

(1)  Work  in  mines. 

In  Pottorff  v.  Fidelity  Coal  Min.  Co. 
(1912)  86  Kan.  774,  122  Pac.  120, 
where  the  plaintiff's  decedent  had 
been  killed  by  an  explosion  of  powder 
in  a  mine,  resulting  from  the  deflec- 
tion of  the  electric  current  which  pro- 
pelled the  car  on  which  it  was  being 
conveyed,  together  with  the  miners 


Digitized  by 


Google 


1S60 


XmERICAN  law  reports,  annotated.  [19  A.L.R. 


of  the  lessee's  acts  should  be  appreci- 
ably stronger  than  that  which,  in 
ordinary  cases,  is  regarded  as  being 
sufficient  to  negative  the  independ- 
ence of  a  contract. 

b.  By  licensees. 
In  the  case  cited  below  it  was  as- 
sumed for  the  purposes  of  the  decision 
that  a  contract  was  independent,  by 
which  it  was  agreed  that  the  person 
employed   should  excavate   and  take 


away,  at  his  own  cost,  all  clay,  to  a 
specified  depth,  from  the  defendant's 
shipyard;  that  in  payment  for  such 
clay  he  should  give  the  defendant  a 
certain  sum  for  every  1,000  bricks 
made  therefrom  in  a  kiln  which  he 
was  to  operate  in  the  shipyard.' 

A  case  involving  the  question 
whether  the  immediate  employer  of  a 
workman  in  a  mine  was  an  independ- 
ent contractor,  or  a  partner  of  the 


themselves,  to  the  various  rooms,-  it 
appeared  that  the  relationship  of  Bar- 
rett to  the  defendant  was  defined  by 
an  agreement,  which,  in  its  first  para- 
graph, was  called  a  lease,  but  was  ac- 
tually a  working  agreement  under 
which  the  mine  was  to  be  operated. 
The  nature  of  the  contract  (which  is 
not  quoted  verbatim)  is  sufliciently 
shown  by  the  following  remarks  of  the 
court  concerning  its  purport:  "The 
contractor  may  have  the  benefit  of 
the  agreement  for  five  years  or  five 
days,  or  any  shorter  period,  at  the 
will  of  the  company.  He  must  quit, 
should  'the  working  of  the  mines  not 
be  agreeable'  to  the  company,  with  no 
further  right  than  to  load  the  product 
mined  in  sixty  days.  But  this  provi- 
sion, so  destructive  of  independence, 
is  not  limited  in  its  effect  to  time 
merely,  for  the  right  to  thus  sum- 
marily annul  the  agreement  neces- 
sarily carries  with  it  the  potency  of 
compelling  such  means  and  methods 
as  will  make  the  conduct  of  the  work 
agreeable  to  the  company.  While  the 
contract  does  not  state  that  Barrett 
shall  observe  the  methods  and  use  the 
means  prescribed  by  the  company,  or 
suffer  forfeiture,  yet  the  company  may 
annul  the  contract  at  its  option,  if  a 
failure  to  observe  its  directions  in 
these  matters  should  not  be  agreeable. 
The  use  of  the  word  'agreeable'  seems 
naturally  to  apply  to  such  conduct  of 
the  work  as  might  cause  danger  or 
bring  disaster  to  the  miners  or  the 
property.  But  whether  such  a  con- 
tingency was  in  mind,  or  not,  the 
sweeping  reservation  includes  certain- 
ly the  right  to  interpose  whenever 
negligent  methods  will  imperil  life  or 
property.  Under  the  clause  in  ques- 
tion the  company  might  have  com- 
pelled the  contractor  to  exercise  prop- 
er care  in  the  use  of  electrical  ap- 
pliances, or  to  have  ceased  their  use 
altogether,  by  terminating  the  con- 
tract.   In  the  Nelson  Case  it  was  said 


that,  if  the  cement  company  had  re- 
tained the  right  to  discharge  at  will 
one  of  the  contractors,  they  were  not 
independent.  Here  the  right  of  an- 
nulment, equivalent  to  a  discharge,  is 
expressly  reserved  in  the  contract. 
The  contractor  does  not  appear  to  be 
independent  in  other  respects.  The 
output  of  the  mine  is  absolutely  con- 
trolled by  the  company.  It  may  op- 
erate the  mines  at  full  capacity,  or 
shut  down  entirely,  according  to  its 
own  'requirements  or  demands.'  It 
will  also  be  noticed  that  the  pay  of  the 
contractor  is  not  contingent  upon  the 
rise  or  fall  of  wages.  His  remunera- 
tion is  fixed  and  certain,  at  a  definite 
price  per  ton.  Again,  the  miners  are 
to  be  paid  by  the  company,  and  their 
trade  influenced  for  the  company's 
store.  These  features  are  indicative 
of  dependency.  True,  the  company  is 
not  obliged  to  pay  to  the  miners  more 
than  is  due  to  the  contractor,  but  the 
provision  for  a  daily  report  of  service 
affords  the  company  the  control  of  the 
situation,  and,  practically,  it  pays  the 
men." 

(8)  W*rk  te  mUU. 

In  Robinson  v.  Hill  (1910)  60  Wash. 
615,  111  Pac.  871,  where  a  servant  of 
one  Pineo  was  killed  while  working  in 
a  sawmill  owned  by  the  appellant,  the 
evidence  of  the  latter  tended  to  show 
that  he  had  entered  into  a  verbal  con- 
tract, by  which  Pineo  Ieased<the  mill, 
employed  and  discharged  all  help,  kept 
the  machinery  in  repair,  paid  all  bills 
for  labor  and  materials,  manufactured 
all  shingles  at  the  mill,  and  loaded 
them  on  cars  for  shipment,  for  the  sum 
of  60  cents  per  thousand,  the  appellant 
furnishing  the  bolts.  Held,  that  the 
question  whether  Pineo  was  an  inde- 
pendent contractor  was  one  for  the 
jury. 

'  White  V.  Jameson  (1874)  L.  R.  18 
Eq.    (Eng.)  SOS,  22  Week.  Rep.  76L 
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licensees  of  the  mine,  has  been  re- 
viewed in  an  earlier  monogrraph.* 
S-4S.  Contracts  providing  for  the  sale 
of  a  leaafd  article  to  the  lessee. 
The  circumstances  under  which  a 


contract  of  this  purport  has  been 
held  to.  place  the  lessee  in  the  posi- 
tion  of  an  independent  contractor  are 
stated  in  the  footnote.^ 


'Rice  V.  Smith  (1902)  171  Mo.  331, 
71  S.  W.  123.  See  §  22  of  note  to 
Nichols  V.  Hubbell,  ante,  274. 

*In  Luckie  v.  Diamond  Coal  Co. 
(1919)  41  Cal.  App,  468,  183  Pac.  178, 
the  action  was  brought  to  recover  for 
an  injury  caused  by  a  collision  be- 
tween an  automobile  in  which  the 
plaintiff  was  a  passenger,  and  a  sta- 
tionary unlighted  truck,  then  in  the 
possession  of  one  Foulks,  under  a 
written  lease,  or  conditional  sale  con- 
tract, made  with  the  defendant.  Con- 
temporaneously with  the  execution  of 
this  lease,  defendant  aa  first  party, 
and  Foulks  as  second  party,  had  en- 
tered into  another  written  agreement, 
which,  after  reciting  that  defendant 
was  desirous  of  securing  the  services 
of  an  auto  truck  and  driver,  and 
that  Foulks,  as  the  lessee  of  the  truck, 
is  desirous  of  securing  a  steady  and 
permanent  contract  for  the  employ- 
ment of  himself  and  his  truck,  pro- 
vided as  follows:  "The  second  party 
shall  use  and  drive  said  auto  truck 
in  the  service  of  said  first  party  at 
least  ten  hours  per  day  of  each  work- 
ing day,  continuously,  until  all  claims 
said  first  party  has  against  second 
party  for  payments  on  lease  of  said 
Gramm  .  .  .  truck  have  been  sat- 
isfied. .  .  .  Second  party  will 
furnish  all  gasolene,  oil,  and  grease 
necessary  in  the  operation  of  said 
auto  truck,  and  will  prudently  use, 
care  for,  and  keep  same  in  good  order 
and  repair.  ...  In  case  the  truck 
is  held  up  for  repairs  for  more  than 
one  hour  of  any  working  day,  the  time 
which  said  truck  is  held  up  in  excess 
of  one  hour  shall  be  deducted.  .  .  . 
The  entire  responsibility  for  the  op- 
eration of  the  truck,  and  for  any  dam- 
age to  the  truck  or  to  persons  or  prop- 
erty through  its  operation,  shall  be 
with  the  party  of  the  second  part,  who 
alone  shall  be  held  responsible.  .  .  . 
Said  second  party  shall  at  all  times 
keep  said  auto  truck  insured  against 
personal  liability  and  fire.  .  .  . 
Payment  by  first  party  to  second  party 
19  A.L.R.— 86. 


shall  be  made  $275  per  calendar 
month,  from  which  shall  be  deducted 
^175  one  month  and  |150  the  succeed- 
ing month  (amounts  alternating  each 
month),  said  amounts  so  deducted  to 
be  applied,  first,  on  the  payment  of 
rental  and  interest  of  Gramm  truck, 
and,  second,  on  the  purchase  price  of 
the  Garford  truck."  The  Garford 
truck  referred  to  in  -this  agreement, 
was  another  auto  truck  which  orig- 
inally was  owned  by  defendant,  but 
which  it  had  sold  to  Foulks,  though 
the  purchase  price  had  not  been  paid 
at  the  date  of  this  new  arrangement. 
Upon  this  Garford  truck  defendant, 
early  in  the  year  1914,  had  taken  out 
a  state  license  under  the  state  Motor 
Vehicle  Act.  The  testimony  showed 
that  Foulks  exercised  an  independent 
occupation,  being  in  the  transfer  and 
delivery  business;  that  defendant  did 
not  exercise,  or  assume  the  right  to 
exercise,  any  authoritative  control 
over  Foulks  as  to  how  his  truck  should 
haul  the  loads;  that  Foulks  deter- 
mined what  route  the.  deliveries  should 
take;  that  the  defendant  exercised  no 
control  over  the  men  hired  by  Foulks, 
80  far  as  the  driving,  or  method  of 
taking  the  loads  to  their  destination, 
or  the  general  care  of  the  truck  and 
its  equipment,  was  concerned;  that  the 
defendant  had  no  power  to  discharge 
these  men;  that  they  were  paid  by 
Foulks  with  his  own  money;  though 
the  money  for  one  or  the  other  of  these 
men  was  sometimes  furnished  by  de- 
fendant, this  was  done  as  a  matter 
of  accommodation  to  Foulks.  Held, 
that  the  evidence  was  amply  sufficient 
to  sustain  a  finding  that  Foulks  "rep- 
resented defendant  only  as  to  the  re- 
sult of  the  work  his  truck  did — the  de- 
livery of  the  loads  at  their  respective 
destinations — and  not  as  to  the  man- 
ner of  the  performance  of  the  work;" 
that  he  was  consequently  an  independ- 
ent contractor;  and  that  the  defend- 
ant was  not  responsible  for  his  neg- 
ligence or  for  that  of  his  workmen. 

C.  B.  L. 
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MRS.  AUGUSTA  B.  HOPKINS,  Appt., 

V. 

NEW  ORLEANS  RAILWAY  &  LIGHT  COMPANY. 

IjOuUiana  Supreme  Court  — January  8,  19SX. 
(—  La.  — ,  90  So.  512.) 

Carrier  —  duty  to  furnish  safe  exit  from  cars. 

1.  The  duty  rests  upon  a  street  car  company  to  furnish  to  its  passengers 
a  safe  and  unobstructed  exit  from  the  cars. 

[See  note  on  this  question  beginning  on  page  1372.] 


Appeal  —  weight  to  be  given  yerdict. 

2.  Little  weight  should  be  attached 
to  the  verdict  of  a  jury  in  favor  of 
defendant  in  an  action  by  a  passenger 
against  a  street  car  company  for  in- 
jury caused  by  a  fall  from  the  car, 
where  the  charge  is  couched  in  the 
most  general  terms,  and  failed  to  de- 
fine the  duties  of  a  carrier  to  a  pas- 
senger, and  placed  the  burden  of  proof 
on  plaintiff,  although  the  defense  was 
that  the  fall  occurred  after  the  pas- 
senger left  the  car. 

—  failure  to  instruct  —  error. 

3.  In  an  action  by  a  street  car  pas- 
senger to  hold  the  carrier  liable  for 
injury  alleged  to  have  been  caused  by 
the  presence  of  a  basket  on  the  plat- 
form, which  obstructed  a  safe  exit 
from  the  car,  it  is  error  to  neglect  to 
instruct  the  jury  as  to  the  carrier's 
duty  to  keep  its  aisles  and  platforms 
clear  for  the  safe  egress  of  passen- 
gers. 

Evidoice  —  burden  of  proof  —  neg- 
ligence. 

4.  Where  a  passenger  on  a  street 
car  is  injured  by  a  fall  in  alighting 
from  the  car,  caused  by  obstructions 
on  the  platform,  the  burden  is  on  the 
carrier  to  show  freedom  from  negli- 
gence, and  negligence  on  the  part  of 
the  person  injured. 

[See  5  R.  C.  L.  77.] 

—  extent  of  injury  —  corroboration  of 
cause  of  injury. 

6.  Injury  to  a  street  car  passenger. 


indicating  a  fall  with  great  force, 
tends  to  corroborate  her  testimony 
that  she  fell  from  the  step  of  the  car 
because  of  being  tripped  by  obstruc- 
tions on  the  platform,  rather  than  that 
she  fell  by  mere  awkwardness,  after 
safely  reaching  the  ground. 

•^admission  as  to  testimony  to  avoid 
continuance  —  effect. 

6.  Where  counsel,  to  avoid  a  contin- 
uance because  of  an  absent  witness, 
admits  that  he  would  testify  as  stated 
in  an  affidavit,  the  court  will  consider 
the  statement  contained  in  the  afh- 
davit  as  though  it  had  been  given  by 
the  witness  under  oath,  on  the  stand. 

[See  6  R.  C.  L.  570,  571,] 

Damages  —  amount  —  permuient  in- 
juries. 

7.  Ten  thousand  dollars  are  properly 
allowed  as  damages  for  injury  to  a 
fifty-eight-year-old  woman  who  falls 
from  the  steps  of  a  street  car  because 
of  the  company's  negligence,  and  suf- 
fers injuries  causing  curvature  of  the 
spine,  much  pain,  and  greatly  impair- 
ing her  power  oif  locomotion. 

[See  8  R.  G.  L.  676;  2  R.  C.  L.  Supp. 
638.] 

Carrier  —  injury  to  passenger  —  lia- 
bility. 

8.  A  street  car  company  is  liable 
for  injuries  to  a  passenger  who  is 
caused  to  fall  from  the  car  when  at- 
tempting to  alight  therefrom,  by  ob- 
structions on  the  platform. 


(Monroe,  Ch.  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Civil  District  Court  for  the 
Parish  of  Orleans  (Parker,  J.)  in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  alleged  to  have  been  caused  by 
defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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(—  io.  —. 

Mr.  Paul  W.  Maloney  for  appellant. 
Messrs.  Dart,  Keman,  &  Dart  for 

appellee. 

Dawkins,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  seeks  damages  of  the  de- 
fendant company  for  personid  inju- 
ries alleged  to  have  been  received 
through  its  fault  and  negligence 
while  alighting  from  a  street  car. 
She  alleges  that  when  she  went  to 
leave  the  car  at  her  destination,  the 
platform  over  which  she  had  to  pass 
was  crowded  with  passengers,  one 
of  whom  had  been  permitted  by  the 
conductor  to  place  a  fish  basket  in 
her  path  to  the  steps,  and  that  as 
she  attempted  to  step  down  from 
the  platform  to  the  steps,  the  rear 
part  of  her  skirt  caught  on  the  bas- 
ket, causing  her  to  trip  and  fall  to 
the  shell-covered  ground  some  2  or 
3  feet  below,  with  such  force  that 
severe  injuries  were  inflicted  upon 
her  left  side,  neck,  shoulder,  and 
hip,  from  the  effects  of  which  she 
developed  curvature  of  the  spine, 
and  that  her  condition  is  now  such 
that  she  is  totally  and  permanently 
disfigured  and  disabled  from  earn- 
ing a  living.  She  claims  the  sum  of 
$50,000. 

Defendant  admits  that  plaintiff 
was  a  passenger  upon  its  car,  but 
otherwise  denies  the  allegations  of 
fact.  Defendant  further  avers  that 
plaintiff  fell  after  she  had  safely 
alighted  from  the  car,  and  that  the 
same  was  due  entirely  to  her  own 
fault  and  carelessness,  and  for 
which  it  was  in  no  way  responsible. 

There  was  a  trial  before  a  jury, 
which  gave  a  verdict  for  defendant, 
and  from  a  judgment  pursuant 
tiiereto  plaintiff  brings  this  appeal. 

The  issues  of  this  case  turn  al- 
most entirely  upon  questions  of  fact. 
The  defendant,  as  a  carrier  of  pas- 
sengers, undoubtedly  owed  the 
plaintiff  the  duty  of  transporting 
and  landing  her  safely  at  her  des- 
tination, and  this  included  clear  pas- 
sageway and  safe  means  to  alight. 
It  could  not  permit  its  platform  and 
exit  to  be  obstructed  by  objects 
which  were  reasonably  calculated  to 
trip  or  cause  injury  to  its  passen- 
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gers;  and  the  burden  rests  upon 
the  carrier  to  show,  so  long  as  the 
relation  exists,  that  injuries  re- 
ceived by  the  passenger  were  not  due 
to  its  fault  or  those  over  whom  it 
has  control.  Clerc  v.  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.  107  La.  370,  90 
Am.  St.  Rep.  319,  31  So.  886;  Le 
Blanc  V.  Sweet,  107  La.  355,  90  Am. 
St.  Rep.  303,  31  So.  766. 

The  plaintiff,  sworn  as  a  witness 
in  her  own  behalf,  says  that  as  she 
passed  out  of  the  car  onto  the  plat- 
form a  man  was  standing  next  the 
outer  side  of  the  vestibule,  near  the 
exit  which  she  had  to  use,  with  a 
large  wicker  fish  basket  about  2 
feet  long  in  front  of  him,  and  leav- 
ing a  narrow  passageway  for  her  to 
alight ;  that  she  avoided  contact  with 
the  basket  as  she  passed,  but  as  she 
put  her  foot  down  to  the  step  of  the 
car  the  lower  and  rear  portion  of 
her  skirt  caught  on  the  basket  and 
caused  her  to  trip  and  fall  to  the 
ground. 

In  support  of  plaintiff's  version  of 
what  took  place  there  appears  the 
following : 

A  colored  witness  by  the  name  of 
Armant  was  summoned  in  her  be- 
half, but  at  the  time  he  was  called 
to  testify  could  not  be  found,  and 
defendant's  counsel  consented  that 
a  statement  signed  by  Armant,  and 
given  plaintiff's  counsel,  might  be 
filed  in  evidence,  in  order  to  avoid 
delay  in  the  trial,  and  this  was  re- 
ceived in  lieu  of  his  testimony.  The 
statement  reads : 

William  Armant,  residing  at  No. 
2731  Lepage  street.  New  Orleans, 
Louisiana,  says:  That  he  was  a 
passenger  on  Spanish  Fort  train  on 
or  about  the  13th  of  September, 
1916,  at  about  8:30  A.  M.  He  was 
standing  on  the  platform  with  two 
or  three  other  men  on  the  trailer 
behind  motor  car,  and  there  was  a 
man  standing  on  the  platform  on  the 
right-hand  side,  near  the  step  of  the 
car,  with  a  fishing  basket  in  front 
or  him.  I  saw  a  lady  come  from 
the  inside  of  car  where  I  was  stand- 
ing to  the  platform  in  order  to  get 
out.    There  was  not  much  space  for 
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anyone  to  walk  on  account  of  myself 
and  other  men  and  man  with  fishing 
basket  standing  in  front  of  him. 
The  lady  had  just  put  one  foot  from 
the  platform  to  the  step  of  the  car 
when  her  skirt  was  caught  at  the 
bottom  on  the  fishing  basket,  and 
she  was  thrown  to  ground  on  the 
shell  walk  below.  I  got  off  the  car 
and  later  joined  by  Mr.  Cuccia  and 
others,  and  I  assisted  the  lady  to 
her  feet  with  the  aid  of  the  con- 
ductor. She  looked  to  me  like  she 
was  knocked  out.  She  said  to  me 
that  I  am  hurted,  and  held  her  side 
and  started  to  limp.  The  train  was 
about  to  pull  out,  and  I  got  on  the 
train,  and  the  lady  was  left  on  the 
road. 

[Signed]  W.  Armant. 

And  Robert  Blatcher  (colored), 
sworn  on  behalf  of  defendant,  in 
response  to  a  question  by  defend- 
ant's counsel,  said : 

A.  Well,  when  she  got  on  the  plat- 
form, a  basket  was  setting  on  the 
platform  caught  her  dress.  It  was 
loose.  It  got  loose  before  she  hit  the 
step,  and  when  she  hit  the  step — 
before  she  hit  the  step,  the  basket 
come  a-loose  fi-om  her  dress.  The 
car  was  stopped  still;  then  she  got 
down  from  the  step  and  got  safely 
down  on  the  ground,  and  the  car 
started  off,  and  the  car  was  about 
6  feet  when  she  fell,  and  the  con- 
ductor, he  stopped  the  car  all  of  a 
sudden  and  got  down  and  went  and 
picked  her  up  and  helped  her  to  her 
feet,  and  he  turned  her  a-loose,  and 
she  walked  by  herself. 

And  again  on  cross-examination 
his  testimony  was  in  part  as  fol- 
lows : 

Q.  Now,  where  was  that  basket- 
standing  alongside  of  you? 

A.  On  that  side  of  me,  yes,  sir 
(indicating). 

Q.  What  side? 

A.  The  opposite  side  of  me,  on 
the  left  side,  the  way  I  was  stand- 
ing. 

Q.  In  other  words,  it  was  nearer 
the  step  than  you  were? 

A.  Well,  yes,  sir;  it  was. 


Q.  You  saw  the  lady's  dress  get 
caught  on  the  basket,  you  said. 

A.  Yes,  sir. 

Q.  You  don't  know  what  part  of 
the  dress  got  caught,  do  you? 

A.  No,  sir;  it  looks  like  the  end 
of  it,  down  at  the  tail. 

Q.  Who  did  that  basket  belong 
to? 

A.  Well,  I  couldn't  say  exactly 
who  it  belonged  to,  but  the  gentle- 
man what  was  right  opposite  me,  the 
colored  fellow,  he  caught  hold  of  his 
basket  and  pulled  it  back  after  it 
was  loose  from  her  dress. 

Q.  You  saw  it  get  caught  on  the 
dress,  all  right,  didn't  you? 

A.  Yes,  sir. 

Q.  Now,  wasn't  that  basket  on 
the  right-hand  side  of  the  lady  as 
she  was  getting  off? 

A.  On  the  right-hand  side? 

Q.  Yes. 

A.  No,  sir. 

Q.  You  are  sure  about  that? 

A.  It  was  on  the  left-hand  side, 
I  am  sure. 

It  is  also  conceded  by  all  witness- 
es, in  fact,  admitted  in  the  answer, 
that  plaintiff  did  fall;  the  point  of 
difference  being  as  to  whether  she 
fell  while  alighting,  and  as  the  re- 
sult of  her  skirt  having  caught  on 
the  basket,  or  after  she  had  reached 
the  ground  safely,  and  at  a  time 
when  it  was  impossible  for  the  bas- 
ket or  anything  else  on  the  platform 
to  have  contributed  to  the  fall. 

On  behalf  of  defendant,  a  fish 
basket  was  produced  in  court  by  the 
colored  witness  to  whom  it  belonged, 
and  who  swore  that  it  was  the  same 
one  which  he  had  on  the  car  at  the 
time  of  the  accident.  It  measured 
17i  inches  in  length  by  12i  inches 
in  width  over  the  top,  was  8|  inches 
high,  and  14x9  inches  at  the  bottom. 
The  lid  and  upper  portion  were 
made  of  wicker,  and  the  bottom  was 
composed  of  small  wire  netting.    ' 

This  colored  witness  said  that  the 
basket  was  placed  close  up  against 
the  outer  wall  of  the  vestibule  on 
the  platform,  near  the  opening  or 
gate  leading  from  the  trailer,  on 
which  plaintiff  was  riding,  to  the 
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motor  car  just  ahead  (the  train  be- 
in?  composed  of  a  motor  c^r  and 
one  trailer) ;  that  it,  the  basket,  was 
on  the  same  side  of  the  gate  as  the 
step  from  which  plaintiff  alighted, 
but  that  her  skirt  did  not  catch  the 
basket,  and  she  fell  after  safely 
reaching  the  ground.  He  also  de- 
nies having  replaced  the  basket 
after  it  was  moved  by  plaintiff's 
skirt,  as  testified  to  by  the  witness 
Blatcher  and  quoted  above.  Both 
this  witness  and  Blatcher,  accord- 
ing to  the  testimony,  were  standing 
on  the  platform  of  the  trailer,  and 
in  a  position  to  see  what  took  place. 

The  conductor  of  defendant's 
train  had,  just  before  the  stop  was 
made  for  plaintiff  to  alight,  crossed 
over  from  the  platform  of  the  trail- 
er, from  which  plaintiff  descended, 
to  that  of  the  motor  car  ahead,  and 
says  that  he  saw  her  safely  reach  the 
grdund,  and  that  he  gave  the  signal 
for  the  car  to  proceed,  and  after 
plaintiff  had  moved  a  few  feet  away 
from  the  car  she  stumbled  and  fell ; 
that  he  signaled  the  motorman  to 
stop,  get  down,  and,  with  the  as- . 
sistance  of  another,  helped  her  to 
her  feet.  He  further  denies  that  her 
skirt  caught  on  the  basket,  but  wej 
are  very  doubtful,  to  say  the  least,! 
that  if  the  basket  was  on  the  side, 
of  the  platform  where  all  of  the 
witnesses  place  it,  with  varying  de- 
grees of  proximity  to  the  step,  it 
was  possible  for  him  to  have  seen 
it  or  what  happened  with  respect  to 
plaintiff's  skirt,  for  the  wall  of  the 
vestibule,  extending  up  above  waist 
high,  was  between  him  and  the  bas- 
ket, and  we  believe  he  would  have 
had  to  be  either  right  up  against 
this  wall,  or  to  have  craned  over,  in 
order  to  do  so. 

The  witness  Blatcher,  heretofore 
referred  to  and  quoted  from,  says, 
as  the  quotation  shows,  that  he  was 
also  on  the  platform  of  the  trailer, 
in  a  position  to  see  everything  that 
happened,  and  that  the  plaintiff's 
skirt  did  not  adhere  to  the  basket 
or  cause  her  to  fall,  but  that  she 
cleared  the  car  and  fell  under  the 
circumstances  detailed  by  defend- 
ant's other  witnesses. 


All  of  the  witnesses  of  defendant 
heretofore  mentioned  say  they  have 
no  recollection  of  having  seen  the 
witness  Armant  (who  had  disap- 
peared when  called  as  a  witness)  on 
the  car. 

A  white  witness  for  defendant, 
named  Robert  Burr,  says  that  he 
was  in  charge  of  a  switch  at  or  near 
the  point  where  the  car  had  stopped, 
and  at  the  time  was  standing  near 
the  door  of  the  "operating  room" 
at  a  point  about  4  or  5  feet  from 
the  center  of  the  motor,  on  the  same 
side  that  plaintiff  alighted  from, 
looking  in  that  direction;  that  she 
landed  safely,  and  fell  after  pro- 
ceeding a  short  distance  from  the 
car. 

The  motorman,  Seruntine,  also 
sworn  as  a  witness,  says  that  his 
attention  was  first  attracted  to  the 
scene  by  the  fact  that  the  conductor 
gave  him  a  signal  of  two  bells  to  go 
ahead,  and  immediately  one  to  stop ; 
that  he  looked  back  through  the 
motor  car  and  out  the  side  windows 
and  saw  the  conductor  and  others 
.  helping  the  lady  to  her  feet. 

All  of  the  witnesses  who  were  in- 
jterrogated  on  the  point  say  that  the 
signal  to  go  forward  was  given,  and 
that  it  was  promptly  followed  by 
one  to  again  stop. 

The  accident  happened  about  8 
A.  M.  Plaintiff  went  on  to  her  des- 
tination, came  back  to  Canal  street 
on  the  same  train  on  its  return  trip 
from  Spanish  Fort,  and  called  upon 
the  assistant  claim  agent  of  the  de- 
fendant company  at  about  10  o'clock 
A.  M.  of  the  same  day,  and  as  to 
what  passed  at  this  interview  the 
agent  says: 

Q.  Now,  what  did  she  say  to  you 
when  she  called? 

A.  And  she  stated  to  me  that  on 
that  morning  she  had  boarded  a 
Spanish  Fort  train,  509,  which  had 
left  Canal  and  Rampart  streets 
about  8  o'clock;  that,  on  the  train 
reaching  the  West  End  road  and 
Adams  avenue,  the  train  had 
stopped  for  her  to  get  off ;  in  alight- 
ing from  the  train,  she  had  fallen. 
She  says  she  didn't  know  what 
caused  her  to  fall.    She  said  some- 
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one  on  the  train  said  it  was  a  fish- 
erman's basket.  She  also  told  me 
that  in  alighting  she  had  held  on  to  a 
fishing  pole  that  was  on  the  plat- 
form, and  on  reaching  the  step  she 
had  let  go  that  fishing  pole  and  she 
was  going  to  the  ground  then,  and 
it  was  then  she  had  fallen;  that  in 
the  fall  she  had  scratched  the  palm 
of  her  right  hand  and  she  had 
bruised  her  right  elbow  and  she 
had  soiled  a  dress.  She  had  on  a 
tan  dress  which  is  called  a  mercer- 
ized poplin. 

The  plaintiff  denies  that  she  said 
she  did  not  know  what  caused  her 
to  fall,  but  claims  that  she  detailed 
then  to  the  agent  the  circumstances 
substantially  the  same  as  on  the 
trial.  From  the  character  of  her 
replies  to  questions  under  examina- 
tion as  a  witness,  and  from  diffi- 
culties which  she  had  with  physi- 
cians, etc.,  she  appears  to  be  of  a 
somewhat  petulant  nature,  and  for 
this  reason,  perhaps,  did  not  im- 
press the  jury  very  forcefully  with 
her  testimony,  although  we  are  im- 
pressed that  her  intentions  were 
good.  Then,  again,  the  unexplained 
disappearance  of  her  main  support- 
ing witness  also  probably  weakened 
her  case  before  the  jury.  There  is 
nothing  in  the  record  to  show  that 
the  condition  of  the  ground  on  which 
she  landed  was  such  as  was  cal- 
culated to  cause  her  to  fall;  while 
the  reason  and  circumstances  which 
she  details  would  appear,  if  true,  to 
lead  naturally  to  the  result  which 
she  claims. 

However,  it  does  not  seem  to  us 
altogether  reasonable  that  the  con- 
ductor would  have  given  the  signal 
to  proceed,  if  she  had  been  thrown 
to  the  ground  from  the  steps  as  she 
says,  for  in  that  event  a  situation 
would  have  been  produced  requiring 
his  immediate  attention  and  assist- 
ance to  the  lady,  if  he  was  watehing 
her  movements,  as  we,  in  the  ab- 
sence of  proof  to  the  contrary,  as- 
sume him  to  have  been;  and  it  is 
further  hard  for  us  to  conceive,  if 
he  did  see  her  fall  as  stated,  that  he 
deliberately  signaled  to  go  forward 
and  then  immediately  followed  with 
one  to  stop. 


The  condition  of  our  mind,  after 
carefully  analyzing  and  considering 
all  the  evidence,  is  such  that  we  can- 
not say,  without  some  knowledge  of 
the  credibility  of  the  witnesses,  just 
what  the  true  facts  were,  and  we 
think  that  they  might  easily  have 
been  resolved  one  way  or  the  other. 
In  such  circumstances  we  are  con- 
strained to  accept  and  rely  upon  the 
judgment  of  the  jury,  who  saw  and 
heard  the  witnesses  testify,  and 
would  not  feel  justified  in  reversing 
them  on  such  a  close  question  of 
fact. 

As  pointed  out  in  the  beginning, 
the  issue  of  fact  thus  found  adverse- 
ly to  plaintiff  is  determinative  of 
the  case. 

For  the  reasons  assigned,  the 
judgment  appealed  from  is  affirmed 
at  the  cost  of  the  appellant. 


A  petition  for  rehearing  having 
been  granted,  Land,  J.,  on  January 
2,  1922,  handed  down  the  following 
opinion : 

Plaintiff,  the  widow  of  Charles 
Hopkins,  has  instituted  this  suit  to 
recover  from  defendant   company 
damages  in  the  sum  of  $50,000  for 
personal   injuries   alleged  to  have 
been  received  by  her  through  the 
negligence  of  said  company;  said 
damages  being  itemized  as  follows 
"For  pain  and  suffering  $20,000 
for  loss  of  earning  capacity,  $6,500 
permanent  disability,  $23,500." 

On  the  morning  of  September  13, 
1916,  plaintiff  was  a  passenger  on  a 
Spanish  Fort  train  on  her  way  to 
Adams  avenue,  where  she  was  going 
to  deliver  some  fancywork  to  a  cus- 
tomer. Plaintiff  alleges:  "That  as 
said  train  approached  Adams  ave- 
nue, the  conductor  passed  through 
the  trailer  where  she  was  seated, 
and  called  out  that  the  next  stop  was 
Adams  avenue,  and  that  he  went 
into  the  car  ahead ;  that  said  train 
was  stopped  at  Adams  avenue,  and, 
as  petitioner  approached  the  plat- 
form, she  noticed  that  it  was  con- 
gested by  a  passenger  standing  on 
the  right-hand  side,  and  a  large  fish- 
ing basket  was  in  front  of  him,  leav- 
ing but  a  small  space  through  which 
petitioner  had  to  pass,  and  that  peti- 
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tioner  was  prudent  and  careful  as 
she  went  by,  but  as  she  put  her  right 
foot  from  the  platform  onto  the  step 
of  said  car,  and  was  about  to  put 
the  other  foot  to  the  ground,  the 
lower  right-hand  side  of  her  dress, 
just  above  the  hem,  caught  in  the 
basket,  and  the  lower  portion  there- 
of wrapped  around  ^er  ankles,  caus- 
ing a  sudden  jerk  which  threw  her 
heavily  to  the  ground,  which  had 
been  shelled  for  a  walk,  injuring 
her  severely  on  the  right  side  of  the 
neck,  shoulder,  chest,  and  hip;  that 
Hie  conductor  had  no  right  to  thus 
permit  the  platform  to  be  ob- 
structed, and  he  was  in  the  car 
ahead  and  did  nothing  to  assist 
petitioner  to  alight,  although  he 
knew  that  the  basket  and  the 
passenger  had  obstructed  the  plat- 
form, and  he  pnermitted  it  to  be  done 
with  his  sanction,  as  aforesaid." 

Defendant  company  denies  all  the 
allegations  of  plaintiff's  petition, 
but  avers:  "That  on  the  13th  of 
September,  1916,  between  8:30  and 
9  o'clock  A.  M.,  a  lady  who  gave  her 
name  as  Mrs.  A.  Hopkins  was  a 
passenger  on  a  Spanish  Fort  train, 
and,  as  said  train  stopped  at  Adams 
avenue  and  West  End  boulevard, 
the  said  Mrs.  Hopkins  alighted 
therefrom;  that,  after  she  had 
stepped  from  the  car  to  the  ground, 
she  fell,  sustaining  some  slight  in- 
jtiry  to  her  right  side." 

Further  answering,  respondent 
avers :  "That  at  the  time  the  said 
Mrs.  Hopkins  fell  the  train  was  at 
a  stop,  and  respondent  had  no 
knowledge  of  what  caused  the  fall, 
but  bdieves,  and,  believing,  so 
charges,  that  the  fall  was  due  to  the 
awkwardness  of  the  passenger,  or  to 
her  failure  to  take  proper  care  in 
looking  where  she  stepped,  or  to 
some  other  cause  over  which  re- 
spondent had  no  control,  and  for 
which  it  is  in  no  way  responsible." 

The  case  was  tried  by  jury,  which 
returned  a  verdict  for  defendant. 
Appeia-^eiKbt  W^  think,  however, 
tobejriven  that    but    little,    if 

Te>diei.  ^jjy^  weight  should 

be  attached  to  the  verdict  of  the 
jury  in  this  case,  under  the  circum- 
stances.   The  charge  of  the  court 


1367 


9<l  Bo.  cit.y 

was  couched  in  the  most  general 
terms.  It  failed  to  define  the  duties 
of  a  carrier  to  a  passenger,  and  er- 
roneously instructed  the  jury  that 
the  burden  of  proof  was  on  the 
plaintiff,  the  passenger,'  which 
would  necessarily  include  the  bur- 
den of  proving  that  plaintiff  was  a 
passenger,  that  she  was  injured, 
and  that  she  was  without  fault;  and 
this,  too,  in  face  of  the  special  de- 
fense set  up  by  defendant  company 
in  its  answer,  that  plaintiff  was  in- 
jured by  a  fall  after  she  had  alight- 
ed from  the  car. 

The  charge  stated  to  the  jury  that 
the  case  apparently  resolved  itself 
into  a  question  of  fact.  Standing 
out  in  bold  relief  is  the  statement 
in  the  charge:  "The  fact  that  a 
fishing  basket  was  on  the  platform 
of  the  car,  in  full  view,  is  not  of  it- 
self negligence  on  the  part  of  the 
railway  company." 

When  the  jury,  after  deliberating 
on  the  case,  returned  for  further 
instructions,  the  general  charge  was 
reread  to  them,  and,  after  its  con- 
clusion, one  of  the  jurors  inquired 
of  the  court  whether  the  presence 
of  the  basket  on  the  platform  of  the 
car  constituted  conliibutoiy  negli- 
gence on  the  part  of  the  defendant. 
The  court,  in  reply,  stated  that,  of 
itself,  it  did  not  constitute  negli- 
gence on  the  part  of  the  defendant. 

The  jury  evidently  were  led  to 
believe,  from  this  instruction,  thrice 
repeated,  without  further  explana- 
tion, that  defendant  company  was 
not  guilty  of  negligence,  although 
the  testimony  shows  that  the  con- 
ductor was  aware  of  the  presence 
of  this  fishing  basket  and  its  prox- 
imity to  the  door  through  which 
passengers  had  to  alight 

The  court  delivered  no  charge  to 
the  jury  as  to  the  plain  duty  of  de- 
fendant company  to  keep  its  aisles 
and  platforms  clear,  so  as  to  permit 
passengers  to  pass 
out  of  the  cars  with  r«"Sct-2?rro.. 
safety.      The    jury 
evidently  were  misled  by  the  charge, 
because  of  its  failure  to  give  the  law 
of  the  case  fully,  as  should  have 
been  done. 

Reduced   to  the   simplest   form. 
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the  rule  may  be  stated  to' be  that 
the  carrier  "is  bound  to  exercise  the 
strictest  diligence,  in  receiving  a 
passenger,  conveying  him  to  his  des- 
tination, and  setting  him  down  safe- 
ly, that"  the  means  of  conveyance 
employed  and  the  circumstances  of 
the  case  will  permit. 

"There  is  a  broad  difference  [it 
may  be  remarked]  between  the  ob- 
ligation of  a  carrier  to  a  passenger 
and  his  obligations  to  a  third  per- 
son complaining  of  a  tort;  the  bur- 
den of  proof  in  the  latter  case,  save 
where  otherwise  provided  by  stat- 
ute, resting  upon  the  claimant  to 
establish  both  the  injury  and  the 
negligence  which  caused  it;  where- 
as ...  it  is  sufficient  .  .  . 
for  the  passenger  suing  on  a  con- 
tract for^'  safe  passage  "to  estab- 
lish the  contract,  and  to  show  that 
he  has  not  been  safely  set  down 
at  his  destination,"  to  throw  the 
burden  of  explanation  on  the  car- 
_„,^ .^  rier.     "It   is   then 

Evidence^  ..         ji  .  m 

barden  of  proof  for  the  camer,  and 
_»e»ii,e«oe.        ^^^  ^.j^^   passenger, 

to  show  what  negligence  and  whose 
prevented  the  fulfilment  of  the  con- 
tractual obligations  of  the  carrier." 
Le  Blanc  v.  Sweet,  107  La.  355,  90 
Am.  St.  Rep.  303,  31  So.  766;  5 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  558 ; 
Lehman  v.  Louisiana  Western  R, 
Co.  37  La.  Ann.  707,  3  Am.  Neg. 
Cas.  532;  Turner  v.  Vicksburg,  S. 
&  P.  R.  Co.  37  La.  Ann.  648,  55 
Am.  Rep.  514,  3  Am.  Neg.  Cas.  526 ; 
Summers  v.  Crescent  City  R.  Co.  34 
La.  Ann.  145,  44  Am.  Rep.  419,  9 
Am.  Neg.  Cas.  386;  Peniston  v. 
Chicago,  St.  L.  &  N,  O.  R.  Co.  34 
La.  Ann.  777,  44  Am.  Rep.  444,  3 
Am.  Neg.  Cas.  517 ;  Julien  v.  Wade 
Hampton,  27  La.  Ann.  377;  Patton 
V.  Pickles,  50  La.  Ann.  857,  24  So. 
290 ;  Moses  v.  Louisville,  N.  O.  &  T, 
R.  Co.'  39  La.  Ann.  649,  4  Am.  St 
Rep.  231,  2  So.  567,  3  Am.  Neg. 
Cas.  536. 

In  Patton  v.  Pickles,  50  La.  Ann. 
864,  24  So.  293,  referring  to  the 
relations  between  a  common  car- 
rier and  its  passengers,  this  court 
said:  "The  contract  between  the 
parties  is  one  which,  from  time  im- 


memorial, has  imposed  upon  the 
obligor  exceptionally  severe  obliga- 
tions. Safe  carriage  is  not  merely 
an  incident  of  the  contract,  but  it 
is  its  very  direct  object."  ■ 

Again,  in  the  case  of  Clerc  v. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.,  we 
said: 

"We  do  not  think  that  a  railroad 
company  can  by  its  own  act,  or  that 
of  one  for  whose  acts  it  is  responsi- 
ble, itself  injure  one  of  its  passen- 
gers, and  then  throw  upon  him  the 
obligation  of  disproving  contribu- 
tory negligence,"  barring  him  from 
recovery  of  damages. 

"In  such  a  case  the  carrier  must 
establish  affirmatively  the  acts  on 
the  part  of  the  passenger  which  it 
claims  bring  him  under  the  opera- 
tion of  the  rule  of  contributory  neg- 
ligence, barring  him  from  recovery 
of  damages.  Kennon  v.  Vicksburg, 
S.  &  P.  R.  Co.  51  La.  Ann.  1604,  26 
So.  466;  .  .  .  Lampkin  v.  Mc- 
Cormick,  105  La.  418,  83  Am.  St. 
Rep.  245,  29  Sa  9^2;  and  Kird  v. 
New  Orleans  &  N.  W.  R.  Co.  105  La. 
226, 29  So.  729.  See  Chaffee  v.  Bos- 
ton &  L.  R.  Corp.  104  Mass.  108; 
Hempenstall  v.  New  York  C.  &  H. 
R.  Co.  82  Hun,  285,  31  N.  Y.  Supp. 
479;  Archer  v.  New  York,  N.  H. 
&  H.  R.  Co.  106  N.  Y.  589,  13  N. 
E.  318;  Fetter,  Carr.  Pass.  §§  127, 
130,  131."  107  La.  382,  90  Am.  St. 
Rep.  319,  31  So.  891. 

"The  negligence  of  a  common 
carrier  in  carrjring"  the  passengers 
includes  his  negligence  in  all  of  the 
departments  of  his  undertaking," 
and  "in  everything,  indeed,  neces- 
sary to  the  safety  of  the  passenger 
when  he  himself  is  not  at  fault." 
107  La.  376. 

It  is  not  within  the  power  of  a 
passenger  to  prevent  either  conges- 
tion of  passengers  on  the  platform 
of  a  coach  or  its  obstruction  by 
baskets,  bundles,  or  came.wd»tr  t. 
other  objects.  This  fumuh  wfc  exit 
responsibility  rests  °"  ""■ 
upon  the  carrier  alone.  It  is  his 
duty  to  furnish  a  safe  and  unob- 
structed exit  from  his  cars  to  the 
passenger. 

The  defendant  company,  in  its 
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answer,  does  not  cbarge  that  plain- 
tiff was  injured  by  any  fault  of  her 
o-wn  by  failing  to  exercise  ordinary 
care  or  prudence  in  alighting  from 
its  car,  but  merely  avers  that  she 
Avas  injured  by  a  fall  after  she  had 
stepped  from  the  car  to  the  ground, 
and  "that  defendant  had  no  knowl- 
edge of  what  caused  the  fall,  and, 
believing,  so  charges,  that  the  fall 
"was  due  to  awkwardness  of  the  pas- 
senger, or  to  her  failure  to  take 
proper  care  in  looking  where  she 
stepped,  or  to  some  other  cause  over 
ivhich  respondent  had  no  control 
and  for  which  it  is  in  no  way  re- 
sponsible,"— all  of  which  is  purely 
conjectural  as  to  any  good  reason 
for  her  falling  at  all,  after  she  had 
alighted  from  the  car. 

In  our  former  opinion  we  say: 
"There  is  nothing  in  the  record  to 
show  that  the  condition  of  the 
ground  on  which  she  lailded  was 
such  as  was  calculated  to  cause  her 
to  fall;  while  the  reason  and  cir- 
cumstances which  she  details  would 
appear,  if  true,  to  lead  naturally  to 
the  result  which  she  claims." 

In  addition  to  this,  the  severe  in- 
juries which  plaintiff  received  by 
the  fall,  producing  curvature  of  the 
spine,  lowering  of  the  right  hip,  a 
marked  bulging  of  the  left  chest,  to 
say  nothing  of  a  locomotion  so  im- 
paired that  plaintiff  can  walk  with 
difficulty  only  a  short  distance, 
when  she  is  compelled  to  stop  and 
rest,  and  frequent  suffering  from 
a  condition  of  extreme  nervousness, 
— all  of  this  strongly  indicates  that 
it  is  not  at  all  probable  that  her 
physical  condition  resulted  or  could 
have  resulted  from  a  mere  fall  while 
on  the  ground,  as  testified  to  by  the 
defendant's  witnesses. 

As  defendant  company  avers  in 
its  answer  "that,  after  she  had 
stepped  from  the  car  to  the  ground, 
she  fell,  sustaining  some  slight  in- 
jury to  her  right  side,"  it  cannot 
be  consistently  urged  before  this 
court  that  the  grave  condition  of 
plaintiff  was  the  result  of  such  a 
fall.  I 

With  no  satisfactory  cause  shown  . 
by  tiie  evidence  in  tiie  case  as  to!  i 


wny  sne  tell  after  augntmg  from 
the  car  of  defendant  company,  and 
with  injuries  of  such  a  serious  and 
permanent  nature  as  to  indicate  a 
fall  with  great  force,  we  naturally 
conclude  that  these 
circumstances  tend  S^l*5S?^"*'"* 
to  corroborate  her  ""^^""^f  ""jJIV^' 
testimony  and  that  **""* 
of  her  witnesses,  that  she  fell  from 
the  steps  of  the  coach  and  was 
jerked  violently  to  the  ground  by 
her  dress  catching  on  the  fishing 
basket  in  the  vestibule,  and  wrap- 
ping around  her  ankles. 

For  these  reasons  we  are  not 
favorably  impressed  with  the  testi- 
mony of  defendant  company  that 
she  fell  after  the  car  had  stopped, 
and  she  had  already  alighted,  espe- 
cially as  the  testimony  of  the  con- 
ductor in  charge  of  tibe  motor  car 
and  trailer  is  very  questionable. 

We  say  in  our  former  opinion: 
"The  conductor  of  defendant's  train 
had,  just  before  the  stop  was  made 
for  plaintiff  to  alight,  crossed  over 
from  the  platform  of  the  trailer, 
from  which  plaintiff  descended,  to 
that  of  the  motor  car  ahead,  and 
says  that  he  saw  her  safely  reach 
the  ground,  and  that  he  gave  the 
signal  for  the  car  to  proceed,  and, 
after  plaintiff  had  moved  a  few  feet 
away  from  the  car,  she  stumbled 
and  fell ;  that  he  signaled  the  motor- 
man  to  stop,  got  down,  and,  with 
the  assistance  of  another,  helped 
her  to  her  feet.  He  further  denies 
that  her  skirt  caught  on  the  basket, 
but  we  are  very  doubtful,  to  say 
the  least,  that  if  the  basket  was  on 
the  side  of  the  platform  where  all 
of  the  witnesses  place  it,  with  vary- 
ing degress  of  proximity  to  the 
step,  it  was  possible  for  him  to  have 
seen  it,  or  what  happened  with  re- 
spect to  plaintiff's  skirt,  for  the 
wall  of  the  vestibule,  extending  up 
about  waist  high,  was  between  him 
and  the  basket,  and  we  believe  he 
would  have  to  be  either  right  up 
against  this  wall  or  to  have  craned 
over  it." 

A  witness  who  can  see  skirts  and 
baskets  through  the  wall  of  a  vesti- 
bule with  the  naked  eye  possesses  a 
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veiy  penetratinsr  and  phenomenal 
vision,  we  must  admit;  such  testi- 
money,  at  best,  is  a  poor  prop  to 
bolster  up  a  defense  which,  in  it- 
self, is  naturally  weak,  as  it  as- 
sumes a  slight  injury  to  the  plain- 
tiff from  the  fall  on  the  ground  near 
the  car,  after  she  had  alighted,  and 
fails  utterly  to  account  for  her  dis- 
tressing condition  of  being  made  a 
cripple  for  life  and  a  physical  wreck 
from  such  fall. 

The  conductor  is  therefore  elimi- 
nated from  the  case,  as  far  as  his 
testimony  is  concerned.  The  next 
witness  of  defendant  who  swears 
that  plaintiff's  dress  did  not  get 
caught  on  the  basket  is  one  Adolph 
Augustin,  who  claims  to  be  IJie 
owner  of  the  basket  which  was  on 
the  platform  at  the  time  of  the  ac- 
cident. The  testimony  of  Adolph 
Augustin  is  flatly  contradicted  by 
the  plaintiff  and  by  the  following 
affidavit: 

William  Armant,  residing  at  No. 
2731  Lepage  street,  New  Orleans, 
Louisiana,  says:  That  he  was  a 
passenger  on  Spanish  Fort  train  on 
or  about  the  13th  of  September, 
1916,  at  about  8 :30  A.  M.  He  was 
stanaing  on  the  platform  with  two 
or  three  other  men  on  the  trailer  be- 
hind motor  car,  and  there  was  a 
man  standing  on  the  platform  on 
the  right-hand  side  near  the  step  of 
the  car  with  a  fishing  basket  in 
front  of  him.  I  saw  a  lady  come 
from  inside  of  car  where  I  was 
standing  to  the  platform  in  order 
to  get  out.  There  was|not  much 
space  for  anyone  to  walk  on  account 
of  myself  and  other  men  and  man 
with  fishing  basket  standing  in 
front  of  him.  The  lady  had  just 
put  one  foot  from  the  platform  to 
the  step  of  the  car  when  her  skirt 
was  caught  at  the  l^ottom  of  the 
fishing  basket  and  she  was  thrown 
to  the  ground  on  the  shell  walk  be- 
low. I  got  off  the  car,  and  later 
joined  by  Mr.  Cuccia  and  others, 
and  I  assisted  the  lady  to  her  feet 
with  the  aid  of  the  conductor.  She 
looked  to  me  like  she  was  knocked 
out.  She  said  to  me  that  I  am 
hurted  and  held  her  side  and  started 
to  limp.     The  train  was  about  to 


pull  out,  and  I  got  on  the  train,  and 
the  lady  was  left  on  the  road. 

[Signed]  W.  Armant. 

Counsel  for  the  defendant  ad- 
mitted that,  if  the  witness  William 
Armant,  who  was  summoned,  but 
who  did  not  report,  was  sworn,  he 
would  testify  as  stated  in  the  af- 
fidavit signed  by  him,  but  did  not 
admit  that  these  are  the  facts. 
These  admissions  were  made  in  or- 
der to  avoid  a  continuance  in  the 
case;  therefore  the  statements  made 
by  Armant  are  to 
be  considered  by  t^tSJ^^' ""  ** 
the  court  as  if  made  "ISii^S^J""" 
by  him  under  oath 
on  the  witness  stand  and  to  be 
given  the  same  effect. 

Defendant's  witness  Adolph  Au- 
gustin is  also  flatly  contradicted 
by  Robert  Blacher,  also  a  witness 
for  defendant,  who  states  that  he 
was  on  the  platform  of  the  trailer 
at  the  time  of  the  accident,  stand- 
ing on  the  left-hand  side,  with  back 
against  the  front  dashboard  of  the 
car;  that  there  were  four  men  on 
the  platform;  that  the  colored  man 
who  had  the  basket  was  standing 
opposite  to  him,  with  his  back 
against  the  wall  of  the  car  and  to 
the  left  of  the  car  door,  as  you 
come  out  upon  the  platform  from 
the  car;  that  the  basket  was  to  his 
left,  against  the  dashboard;  that 
when  plaintiff  got  onto  the  plat- 
form, the  basket  sitting  on  the 
platform  "caught  her  dress,  and 
that  plaintiff's  dress  got  loose  be- 
fore she  hit  the  steps." 

The  witness  testified  as  follows : 

Q.  You  don't  know  what  part  of 
the  dress  got  caught,  do  you? 

A.  No,  sir,  it  looks  like  the  end 
of  it,  down  at  the  tail. 

Q.  Who  did  the  basket  belong  to? 

A.  Well,  I  couldn't  say  exactly 
who  it  belonged  to,  but  the  gentle- 
man who  was  right  opposite  me,  the 
colored  fellow,  he  caught  hold  of 
his  basket  and  pulled  it  back  after 
it  was  loose  from  her  dress. 

The  conductor  and  Adolph  Au- 
gustin both  being  discredited  in 
their  testimony  that  plaintiff's  dress 
did  not  catch  on  the  basket,  we  con- 
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elude  that  a  fair  preponderance  of 
the  testimony  in  this  case  is  on  the 
side  of  plaintiff  that  her  dress 
caught  on  the  basket  as  she  was 
about  to  step  off  the  platform,  ma 
she  is  corroborated  by  the  testimony 
of  William  Armant  and  of  Robert 
Blatcher. 

In  addition  to  this,  Robert  Burr, 
a  witness  for  defendant  company, 
testifies  as  follows: 

Q.  Did  you  see  her  fall? 

A.  Yes,  sir. 

Q.  Where  was  she  when  she  fell? 

A.  She  was  on  the  ground  when 
she  fell. 

Q.  Did  you  see  what  caused  her 
to  fall? 

A.  The  only  thing  I  seen  to  cause 
her  to  fall,  there  seemed  to  be  a 
little  trip,  seemed  to  be  from  her 
dress. 

Q.  Just  explain  how  that  was? 

A.  Why,  she  stepped  down  from 
the  platform  to  the  step,  and  from 
the  step  onto  the  ground,  and  just 
as  she  entered  the  ground  she 
tripped  somewhere  from  her  dress, 
and  she  fell  forward  throwing  her 
right  hand  out. 

Q.  Could  you  see  on  the  platform 
at  the  time  from  where  you  were 
standing? 

A.  Yes,  sir;  could  see  full  view. 

Q.  Could  you  see  whether  her 
dress  caught  on  anything  on  the 
platform  or  not? 

A.  Her  dress  didn't  catch  on  the 
platform,  because  she  was  off  the 
car  when  she  fell. 

The  witness  was  on  the  ground 
near  the  trailer,  but  admitted  on 
cross-examination,  when  asked  if  he 
could  see  over  the  dashboard,  that 
he  could  see  only,  the  comer,  "be- 
cause it  was  a  little  too  far  to  see 
right  through  it,  as  the  irons  were 
there."  With  this  obstruction  to  the 
view,  and  with  plaintiff  in  the  door 
of  the  car,  descending  to  the 
ground,  it  was  not  possible  for  the 
witness  to  see  whether  the  tail  of 
plaintiff's  dress  caught  on  this 
basket  or  not  as  she  was  in  the  act 
of  alighting.  This  witness,  how- 
ever, would  have  the  court  believe 
that  plaintiff's  dress,  which  reached 
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only  to  her  shoetops,  tripped  her, 
without  any  cause,  as  she  landed  on 
the  ground,  which  was  perfectly 
level. 

Plaintiff  saw  the  basket  on  the 
platform  and  was  careful  enough 
hot  to  rub  against  it  as  she  passed. 
It  was  only  when  plaintiff  had 
placed  one  foot  on  the  step,  and  was 
in  the  act  of  putting  down  the  other 
on  the  ground,  that  her  skirt  caught 
from  the  back  and  tripped  her. 

As  it  is  15}  inches  from  the  top 
of  the  platfonh  to  the  step,  it  is 
evident  that  the  rear  of  plaintiff's 
dress,  which  reached  to  her  shoe- 
tops,  touched  the  floor  of  the  plat- 
form for  the  first  time,  and  came 
in  contact  with  Uie  basket,  which 
necessarily  must  have  been  very 
near  the  right  edge  of  the  platform, 
where  plaintiff  was  in  the  act  of 
getting  off.  It  may  be  that,  be- 
cause her  dress  caught  on  the 
basket  at  the  moment  of  her  de- 
scent from  the  steps,  it  may  have 
appeared  to  some  of  the  witnesses 
that  she  tripped  and  fell  only  after 
she  had  reached  the  ground. 

The  plaintiff  was  fifty-eight  years 
old  at  the  time  this  suit  was  filed 
in  September,  1917.  She  is  crip- 
pled for  life  and  permanently  in- 
capacitated to  earn  a  livelihood. 
She  has  suffered  much  pain,  and  her 
power  of  locomotion  is  greatly  im- 
paired. 

Takiiig  into  consideration  all  of 
these  circumstance,  we  are  of  the 
opinion    that    dam-  D«m.,re— 

ages    m   the   sum   of    amonnt-per- 

$10,000  will  meet  """*"*  t-J-rir.. 
the  ends  of  justice  in  this  case. 

It  is  therefore  ordered,  adjudged, 
and  decreed  that  our  former  judg- 
ment be  set  aside,  and  that  the 
judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and 

it     is     now    OT<[ert>d,    c«rrl«r-lnjary 

adjudged,  and  de-  Jf,^,""''"'**'^ 
creed  that  there  be  "  ''* 
judgment  in  favor  of  plaintiff  and 
against  the  defendant  company  in 
the  full  sum  of  $10,000,  with  legal 
interest  from  judicial  demand  until 
paid,  and  all  costs. 

Monroe,  Ch.  J.,  dissents. 
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ANNOTATION. 

Liability  of  carritf  for  injury  to  passenger  due  to  obstruction  of  aisle  oir  plat- 
form by  property  of  another  passenger. 


I.  General  rule,  1372. 
II.  Application  of  rule  to  steam  railroad, 
1372. 
III.  Application  of  rule  to  street  railway, 
1376. 

I.  OeHeral  rule. 

Liability  of  a  carrier  for  an  injury 
to  a  passenger  caused  by  the  obstruc- 
tion of  a  car  aisle  or  platform  by 
property  of  another  passenger  arises 
only  in  case  the  carrier  has  been  neg- 
ligent in  permitting  the  obstruction. 
The  carrier,  as  a  general  rule,  is  liable 
only  where  one  of  its  employees  in 
charge  of  the  car  knows  of  the  obstruc- 
tion in  time  to  have  it  removed  before 
it  can  cause  injury,  or  where  the 
obstruction  exists  for  such  a  length 
of  time  that  an  employee,  in  the 
proper  discharge  of  his  duties,  should 
know  of  its  presence. 

United  States^ — Long  v.  Atlantic 
Coast  Line  R.  Co.  (1916)  161  C.  C.  A. 
653,  238  Fed.  919. 

Alabama. — Atkinson  v.  Dean  (1916) 
198  Ala.  262,  73  So.  479;  Alabama  G. 
S.  R.  Co.  V.  Johnson  (1916)  14  Ala. 
App.  658,  71  So.  620;  Seaboard  Air- 
Line  R.  Co.  V.  Andrews  (1913)  140 
Ga.  254,  78  S.  E.  926,  Ann.  Cas.  1914D, 
166  (construing  Alabama  law) . 

Illinois. — Heineke  v.  Chicago  R.  Co. 
(1917)  279  111.  210,  116  N.  E.  761,  af-' 
firming  (1916)  199  III.  App.  399; 
Chicago  &  A.  R.  Co.  v.  Buckmaster 
(1898)  74  111.  App.  575;  Garner  v. 
East  St.  Louis  R.  Co.  (1918)  211  111. 
App.  201. 

Kentucky. — ^Reiser  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  (1913)  162  Ky.  622, 
43  L.R.A.(N.S.)  1050,  163  S.  W.  742. 

Louisiana. — See  the  reported  case 
(Hopkins  v.  New  Orleans  R.  &  Light 
Co.  ante,  1362). 

Massachusetts. — Compare,  as  to 
street  railway,  Lyons  v.  Boston  Elev. 
R.  Co.  (1910)  204  Mass.  227,  90  N.  E. 
419,  2  N.  C.  C.  A.  363 ;  Jackson  v.  Bos- 
ton Elev.  R.  Co.  (1914)  217  Mass.  515, 
51  L.R.A.(N.S.)  1162,  105  N.  E.  879; 
Thomas  v.  Boston  Elev.  R.  Co.  (1907) 


193  Mass.  438,  79  N.  E.  749;  Pitcher 
v.  Old  Colony  Street  R.  Co.  (1907) 
196  Mass.  69,  13  L.R.A.(N.S.)  481,  124 
Am.  St.  Rep.  513,  81  N.  E.  876,  12 
Ann.  Cas.  886. 

MissourL  —  Abernathy  v.  Lusk 
(1916)  —  Mo.  App.  — ,  182  S.  W.  1049. 
See  also  Price  v.  St.  Louis  Transit  Ck). 
(1907)  125  Mo.  App.  67,  102  S.  W.  626. 

New  York. — Van  Winkle  v.  Brook- 
lyn City  R.  Co.  (1887)  46  Hun,  564. 
12  N.  Y.  S.  R.  648,  5  Am.  Ncg.  Cas. 
436;  Levien  v.  Webb  (1899)  30  Misc. 
196,  61  N.  Y.  Supp.  1113,  appeal  dis- 
missed as  not  in  time  in  (1900)  30 
Misc.  742,  63  N.  Y.  Supp.  165. 

Ohio. — See  Cincinnati  Traction  Co. 
V.  Hamburger  (1910)  32  Ohio  C.  C. 
253,  affirmed  in  (1911)  84  Ohio  St. 
466,  96  N.  E.  1148. 

Pennsylvania. — ^Burns  v.  Pennsyl- 
vania R.  Co.-  (1912)  233  Pa.  804,  82 
Atl.  246,  Ann.  Cas.  1918B,  811;  Kant- 
ner  v.  Philadelphia  &  R.  R.  Co.  (1912) 
236  Pa.  283,  84  Atl.  774. 

Wisconsin. — Stimson  v.  Milwaukee, 
L.  S.  &  W.  R.  Co.  (1890)  75  Wis.  381, 
44  N.  W.  748,  7  Am.  Neg.  Cas.  256. 

//.  AppUcation  of  rule  to  steam,  raUroad. 

A  railroad  company  will  be  held  to 
be  liable  for  an  injury  due  to  the  fall- 
ing of  a  passenger  over  a  valise  or 
suit  case  left  in  the  aisle  of  a  car  by 
another  passenger  where  it  appears 
that  an  employee  of  the  company 
knew,  or,  in  the  exercise  of  proper 
diligence,  should  have  known,  that 
the  aisle  was  obstructed. 

Thus,  in  Long  v.  Atlantic  0>ast 
Line  R.  Co.  (1916)  151  C.  C.  A.  663, 
238  Fed.  919,  it  appeared  that  a  pas- 
senger was  injured  by  falling  over  a 
suit  case  in  the  aisle  of  a  car  when 
there  was  a  lurch  or  jolt  of  the  train 
which  caused  her  to  lose  her  balance. 
In  view  of  the  fact  that  there  were 
several  suit  cases  in  the  aisle  at  the 
time,  and  that  the  conductor  and 
brakeman  had  passed  through  the  car 
several    times    without    making    an 
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effort  to  have  them  removed,  it  was 
held  that  there  was  evidence  of  negli- 
gence, and  that  it  was  error  for  the 
trial  court  to  direct  a  verdict  for  the 
defendant  carrier. 

Likewise,  in  Abernathy  v.  Lusk 
(1916)  —  Mo.  App.  — ,  182  S.  W.  1049, 
it  was  held  that  there  was  sufficient 
evidence  of  negligence  to  support  a 
verdict  against  the  carrier  where  wit- 
nesses testified  that  a  passenger  was 
injured  by  falling  over  a  valise  pro- 
truding from  8  to  12  inches  into  the 
aisle  of  the  caj,  that  there  were  sev- 
eral valises  in  the  aisle  at  the  time 
of  the  accident,  and  that,  a  short  time 
before  the  accident  occurred,  and 
while  the  aisle  was  thus  obstructed, 
both  the  conductor  and  the  brakeman 
passed  through  the  car. 

In  Chicago  &  A.  R.  Co.  v.  Buckmas- 
ter  (1898)  74  IIL  App.  575,  wherein 
it  appeared  that  a  valise  had  been 
left  in  the  aisle  of  a  car  for  over  two 
hours,  and  that  a  passenger  was  in- 
jured by  stumbling  over  it  while  in 
the  exercise  of  due  care,  the  company 
was  held  to  be  liable.  In  that  case 
testimony  of  the  defendant's  conduc- 
tor and  brakeman  that  they  had  not 
seen  the  valise  in  the  aisle,  although 
frequently  passing  through  the  car, 
was  regarded  by  the  court  as  justify- 
ing the  jury  in  finding  the  plaintiff  to 
be  free  from  contributory  negligence 
in  falling  to  see  it. 

A  fortiori,  actionable  negligence 
may  be  based  on  the  conduct  of  a  rail- 
road company  in  permitting  a  suit 
case  or  valise  to  remain  in  an  aisle  of 
a  dimly  lighted  car  after  actual  or 
constructive  notice  of  the  obstruction. 
Atkinson  v.  Dean  (1916)  198  Ala.  262, 
73  So.  479;  Seaboard  Air-Line  R.  Co. 
V.  Andrews  (1913)  140  Ga.  254,  78  S. 
E.  925,  Ann.  Cas.  1914D,  165  (constru- 
ing Alabama  law) ;  Levien  v.  Webb 
(1899)  30  Misc.  196,  61  N.  Y.  Supp. 
1113,  appeal  dismissed  as  not  in  time 
in  (1900)  30  Misc.  742,  63  N.  Y.  Supp. 
165. 

In  Atkinson  v.  Dean  (Ala.)  supra, 
it  was  held  that  the  plaintiff  was  en- 
titled to  recover  for  an  injury  sus- 
tained by  her  by  falling  over  a  suit 
case  while  walking  in  the  aisle  of  a 
dimly  lighted  car  with  a  child  in  her 


arms.  The  court  said:  "The  law  on 
the  subject  seems  to  be  settled  to  the 
effect  that  the  carrier  is  liable  to  a  pas- 
senger who  is  injured  by  falling  over 
obstructions  placed  in  the  aisles  of  its 
car  by  other  passengers,  if,  by  ordi- 
nary care,  its  agents  or  servants 
should  have  known  of  the  obstruction, 
and  negligently  failed  to  remove  it, 
and  thus  make  the  passage  safe.  .  .  . 
In  this  case,  there  is  evidence  which 
tends  to  show  that  the  agents  did 
know  of  thfe  obstruction  of  the  aisle, 
or,  in  the  exercise  of  due  care,  ought 
to  have  known  of  its  presence,  and 
that  they  failed  to  remove  it.  Where, 
however,  the  injury  was  caused  by  the 
negligence  of  other  passengers  in  ob- 
structing the  aisles,  and  the  carrier  or 
its ,  agents  did  not  know  of  the  ob- 
struction, and  could  not  know  of  it  by 
the  exercise  of  proper  care,  then  the 
carrier  is  not  liable,  because  guilty 
of  no  negligence.  If  the  carrier  be 
prima  facie  liable  in  such  cases  the  ac- 
tion may  be  defeated,  if  the  plaintiff 
be  guilty  of  contributory  negligence; 
but  the  negligence  of  a  stranger  in  ob- 
structing the  aisle,  concurring  with 
that  of  the  defendant,  will  not  defeat 
the  action.  And  the  fact  that  the 
stranger  might  also  be  liable  will  not 
excuse  the  defendant;  the  plaintiff 
has  the  option  to  sue  one  or  both 
jointly  or  severally,  though,  of  course, 
only  one  satisfaction  can  be  had  even 
if  there  be  two  or  more  recoveries. 
It  was  a  jury  question  in  this  case 
whether  or  not  the  defendant's  agents 
or  servants  knew,  or,  by  the  exercise 
of  proper  care,  ought  to  have  known, 
that  the  aisle  was  obstructed  on  the 
occasion  of  the  injury.  As  the  length 
of  time  during  which  the  aisle  was  so 
obstructed  was  important,  in  deter- 
mining whether  or  not  defendant's 
agents  or  servants  knew  or  ought  to 
have  known  of  the  obstruction,  there 
was  no  error  in  the  court's  declining 
to  limit  the  evidence  of  obstruction  to 
the  immediate  time  or  occasion  of 
plaintiff's  falling  and  receiving  her 
injuries.  The  defendant  was  not, 
therefore,  entitled  to  the  affirmative 
charge,  on  the  theory  that  there  was 
shown  no  negligence  for  which  it 
could  be  held  liable." 
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So,  where  the  porter  of  a  sleeping 
car  company  knowingly  permitted  a 
large  valise  to  remain  in  the  aisle  of 
a  dimly  lighted  car,  and  a  passenger, 
while  lawfully  walking  along  the 
aisle,  stumbled  over  the  valise,  it  was 
held  that  the  company  was  guilty  of 
negligence.  Levien  v.  Webb  (1899; 
N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  196, 
61  N.  Y.  Supp.  1113,  appeal  dismissed 
as  not  in  time  in  (1900)  30  Misc.  742, 
63  N.  Y.  Supp.  155. 

In  Seaboard  Air-Line  R.  Co.  v. 
Andrews  (1913)  140  Ga.  264,  78  S.  B. 
925,  Ann.  Cas.  1914D,  166,  it  appeared 
that  the  plaintiff  was  injured  by  fall- 
ing over  a  valise,  suit  case,  or  other 
obstruction  in  the  aisle  when  he  en- 
tered a  car  at  the  direction  of  a  flag- 
man, and  was  passing  through  the 
aisle  to  a  seat.  It  also  appeared  that 
there  was  a  custom  known  to  both  the 
carrier  and  the  plaintiff,  for  passen- 
gers to  place  valises  and  suit  cases 
in  the  aisle.  There  was  evidence  that 
the  accident  occurred  on  a  cloudy  day 
in  a  train  shed,  and  also  that  cars 
standing  near  by,  and  smoke  from  fur- 
naces, tended  to  darken  the  interior  of 
the  car.  In  holding  that  a  refusal  to 
grant  a  nonsuit  at  the  request  of  the 
defendant  was  not  error,  the  court 
said:  "The  injury  occurred  in  Ala- 
bama, and  the  liability  of  the  defend- 
ant will  depend  upon  the  law  of  that 
state.  No  special  law  of  Alabama  was 
pleaded  or  proved,  and  the  presump- 
tion is  that  the  common  law  prevails 
there.  Southern  R.  Co.  v.  Cunningham 
(1906)  123  Ga.  90,  60  S.  E.  979.  The 
case,  therefore,  must  be  considered  as 
governed  by  the  common  law.  .  .  . 
The  train  was  a  regular  passenger 
train,  and  extraordinary  care  would 
have  required  defendant  to  exercise 
that  extreme  care  and  caution  which 
a  very  prudent  and  thoughtful  person 
would  use  with  a  like  train  under  like 
circumstances.  Ibid;  Hutchinson, 
Carr.  §§  895  et  seq.  Failure  to  exer- 
cise such  care  relatively  to  a  passen- 
ger would  constitute  negligence. 
What  facts  would  suflice  to  show  the 
exercise  of  such  care  is  ordinarily  a 
question  for  the  jury.  The  facts  of 
this  case,  relatively  to  negligence  of 
the  defendant,  were  not  such  as  would 


take  the  case  out  of  the  general  rule. 
It  could  not  be  said,  as  a  matter  of 
law,  that  a  very  thoughtful  and  pru- 
dent person,  engaged  as  a  common 
carrier,  knowing  the  custom  of  ob- 
structing the  aisle  (the  only  way  of 
ingress  and  egress  to  seats  in  the  car) 
with  valises  and  other  hand  baggage, 
and  the  danger  incident  thereto, 
would  have  directed  his  passenger  to 
enter  the  car  at  a  time  when  there 
were  no  artificial  lights,  and  it  was 
too  dark  within  for  a  passenger  to 
readily  detect  obstructions  before 
coming  in  contact  with  them.  If  it 
were  dark  in  the  car,  extraordinary 
care  would,  at  least,  require  that  the 
employees  of  the  company  should  see 
to  it  that  the  way  was  clear  for  the 
passenger  to  take  his  seat  before  di- 
recting him  to  enter,  or  to  provide 
some  means  to  prevent  liis  injury  by 
falling  over  baggage,  which,  under  the 
known  custom,  was  likely  to  be  placed 
in  the  aisle." 

As  to  the  liability  of  a  railroad  com- 
pany for  an  injury  due  to  a  fall  over 
a  hand  bag  left  by  a  passenger  in  a 
dimly  lighted  aisle  without  actual  or 
constructive  notice  to  the  trainmen, 
see  Kantner  v.  Philadelphia  &  R.  R. 
Co.  (1912)  286  Pa.  283,  84  Atl.  774,  the 
holding  of  which  is  stated  infra,  in 
this  subdivision. 

On  the  other  hand,  it  has  been  held 
in  several  cases  that  evidence  of  the 
presence  of  a  valise  or  suit  case  in  the 
aisle  of  one  of  its  cars  did  not  impose 
liability  on  a  railroad  company  for  an 
injury  to  a  passenger  who  fell  over  it 
and  was  injured,  where  there  was  no 
evidence  that  the  employees  in  charge 
of  the  car  knew  or  ought  to  have  known 
of  the  obstruction.  Alabama  G.  S.  R. 
Co.  V.  Johnson  (1916)  14  Ala.  App. 
568,  71  So.  620;  Reiser  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  (1913)  152  Ky. 
522,  43  L.R.A.(N.S.)  1050,  163  S.  W. 
742;  Burns  v,  Pennsylvania  R.  Co. 
(1912)  233  Pa.  304,  82  Atl.  246,  Ann. 
Cas.  1913B,  811 ;  Kantner  v.  Philadel- 
phia &  R.  R.  Co.  (1912)  286  Pa.  288, 
84  Atl.  774;  Stimson  v.  Milwaukee,  L. 
S.  &  W.  R.  Co.  (1890)  75  Wis.  881,  44 
N.  W.  748,  7  Am.  Neg.  Cas.  266. 

Accordingly  it  cannot  be  said  that  a 
carrier    is    negligent   in    allowing   a 
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valise  to  be  in  the  aisle  of  a  car,  where 
it  does  not  remain  there  over  five 
minutes,  and  the  carrier's  employees 
are  properly  engaged  in  assisting  pas- 
sengers to  board  the  train  during  the 
time  that  it  so  remains  in  the  aisle. 
Beiser  v.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  (1913)  152  Ky.  522,  43  L.R.A. 
(N.S.)  1050, 153  S.  W.  742. 

In  Alabama  G.  S.  R.  Co.  v.  Johnson 
(1916)  14  Ala.  App.  668,  71  So.  620, 
it  was  held  to  be  error  to  submit  to  the 
jury  the  question  of  the  carrier's  lia- 
bility for  an  injury  sustained  by  a 
passenger  in  falling  over  a  valise  in 
an  aisle,  where  there  was  no  evidence 
as  to  the  length  of  time  the  aisle  had 
been  obstructed,  and  no  evidence  that 
servants  of  the  defendant  were  in  the 
car  when  the  accident  occurred,  or  a 
short  time  before  it  occurred.  The 
reviewing  court  denied  that  the  doc- 
trine "res  ipsa  loquitur"  was  appli- 
cable to  the  case. 

In  Stimson  v.  Milwaukee,  L.  S.  &  W. 
R.  C!o.  (1890)  75  Wis.  881,  44  N.  W. 
748,  7  Am.  Neg.  Cas.  265,  it  ap- 
peared that  a  woman  passenger,  en- 
tering the  car  at  the  rear  end,  and 
carrying  a  satchel  in  her  hand,  walked 
along  the  aisle  of  the  car,  looking  for 
a  seat,  and  while  so  walking  stumbled 
over  two  satchels  which  were  then  in 
the  aisle,  fell,  and  received  consider- 
able injury.  None  of  the  employees  of 
the  company  Were  in  the  car  at  the 
time  of  the  accident.  The  car  was 
lighted  at.  the  time,  so  that  a  person 
entering  it  could,  by  looking,  see 
whether  there  were  any  obstructions 
in  the  aisle.  It  was  held  that  a  non- 
suit was  properly  granted,  the  court 
saying:  "In  the  case  at  bar  the  thing 
which  obstructed  the  passage  in  the 
car  was  evidently  the  personal  bag- 
gage of  some  passenger,  and  not  a 
thing  exclusively  under  the  control  or 
management  of  the  employees  of  the 
company;  and  so  the  mere  fact  that  it 
was  in  the  aisle  or  passageway  of  the 
car  at  the  exact  time  of  the  accident 
does  not,  of  itself,  raise  a  presump- 
tion of  negligence  on  the  part  of  the 
employees  of  the  company.  There  may 
be  a  duty  on  the  part  of  the  employees 
of  the  company  to  remove  the  personal 


baggage  of  passengers  from  the  pas- 
sageways of  the  cars,  but,  in  order  to 
make  it  their  duty  to  act,  there  must 
be  evidence  showing,  or  at  least  tend- 
ing to  show,  that  such  employees  had 
notice  of  such  obstruction  being  in  the 
aisle  or  passageway,  or  that  it  had  re- 
mained there  so  long  before  the  acci- 
dent that,  in  a  reasonably  vigilant  dis- 
charge of  their  duties,  they  could  have 
discovered  the  obstruction  before  the 
accident  happened,  and  failed  to  re- 
move it." 

In  Bums  v.  Pennsylvania  R.  Co. 
(1912)  233  Pa.  304,  82  Atl.  246,  Ann. 
Cas.  1913B,  811,  it  was  held  that  the 
fact  that  the  personal  baggage  of  a 
passenger  is  in  the  aisle  of  a  car  at  the 
exact  time  of  an  accident  does  not  of 
itself  raise  a  presumption  of  negli- 
gence on  the  part  of  the  employees  of 
the  railroad  company ;  and  that  while, 
no  doubt,  it  is  the  duty  of  the  em- 
ployees of  a  railroad  company  to  re- 
move the  personal  baggage  of  passen- 
gers from  the  aisles  of  cars,  they 
must,  in  order  to  make  it  their  duty 
to  act,  have  notice  that  such  obstruc- 
tions are  in  the  aisle,  or  the  obstruc- 
tion must  have  remained  there  for  so 
long  a  time  before  the  accident  that, 
in  the  exercise  of  due  care,  they  would 
have  discovered  it  before  the  accident 
occurred. 

In  Kantner  v.  Philadelphia  &  R.  R. 
Co.  (1912)  236  Pa.  288,  84  Atl.  774,  it 
appeared  that  the  plaintiff  entered  one 
of  the  defendant's  passenger  cars, 
and,  while  walking  forward,  looking 
for  a  seat,  she  was  tripped  by  the 
hand  bag  of  a  passenger  that  stood  in 
the  aisle.  The  car  was  crowded  and 
dimly  lighted.  She  did  not  see  the 
bag  before  her  foot  struck  it,  but  saw 
it  as  she  fell.  The  trial  court  en- 
tered a  nonsuit  on  the  ground  that  it 
was  not  negligence  to  permit  hand 
bags  to  be  taken  into  passenger  cars, 
and  that  there  was  no  evidence  that 
the  trainmen  knew  that  the  bag  was 
in  the  passageway,  or  that  it  had  been 
there  for  such  a  length  of  time  as  to 
charge  them  both  Arith  notice.  The 
supreme  court  affirmed  this  ruling, 
quoting,  as  authority  therefor.  Burns 
V.  Pennsylvania  R.  Co.   (Pa.)   supra. 
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///.  AppUoation  of  rule  to  street  railway. 

In  at  least  two  cases  a  street  rail- 
way company  has  been  held  to  be  lia- 
ble for  an  injury  to  a  passenger  from 
falling  over  a  valise  or  other  property 
of  a  fellow  passenger  left  in  an  aisle 
or  vestibule  of  a  street  car,  where  it 
appeared  that  an  employee  of  the 
company  in  charge  of  the  car  knew, 
or  ought  to  have  known,  that  a  dan- 
gerous situation  was  thereby  created. 
Heineke  v.  Chicago  R.  Co.  (1917)  279 
111.  210, 116  N.  E.  761,  affirming  (1916) 
199  111.  App.  399.  See  also  the  re- 
ported case  (Hopkins  v.  New  Orleans 
R.  &  Light  Co.  ante,  1362) . 

In  the  reported  case  (Hopkins  v. 
New  Orleans  R.  &  Light  Co.)  a  judg- 
ment  for  the  defendant  street  car  com- 
pany is  reversed,  chiefly  on  the  ground 
that  an  instruction  was  given  and 
three  times  repeated  to  the  effect  that 
the  fact  that  a  fish  basket  was  on  the 
platform  of  a  street  car,  in  full  view, 
was  not,  of  itself,  negligence  on  the 
part  of  the  defendant  company.  The 
court  states  that  the  jury  were  thus 
led  to  believe  that  the  defendant  was 
not  guilty  of  negligence,  although  the 
testimony  showed  that  the  conductor 
was  aware  of  the  presence  of  the  bas-" 
kei  near  the  door  through  which  pas- 
sengers had  to  go  when  alighting. 
The  court  re-examines  the  evidence 
as  to  whether  the  fall  and  injury  of 
the  plaintiff  were  due  to  the  catching 
of  her  skirt  on  the  basket  when  she 
alighted  from  the  car,  and,  finding 
that  they  were,  enters  a  judgment  in 
her  favor.  The  holding  of  the  court 
on  the  liability  of  a  carrier  for  an  in- 
jury due  to  the  obstruction  of  a  pas- 
sage way  by  a  passenger's  parcel  is  in 
accord  with  the  weight  of  authority, 
there  being  no  dispute  as  to  knowl- 
edge of  the  obstruction  on  the  part  of 
the  conductor  of  the  car.  The  deci- 
sion turns  chiefly  on  the  weight  of 
the  evidence  and  the  burden  of  proof, 
the  testimony  of  the  witnesses  being 
in  conflict  as  to  whether  the  fall  of 
the  plaintiff  was  caused  by  the  basket. 
The  court  takes  the  view  that  a  car- 
rier impliedly  conWcts  to  carry  and 
set  down  a  passenger  safely,  and  that 
the  burden  is  on  the  carrier  to  show 
that  an  injury  received  by  a  passen- 


ger in  alighting  from  a  car  was  not 
due  to  the  carrier's  negligence. 

In  Heineke  v.  Chicago  R.  Co.  (III.) 
supra,  it  appeared  that  the  plaintiff, 
with  a  child  in  her  arms,  was  walking 
through  the  aisle  of  a  street  car  to  a 
seat,  when  a  sudden  lurch  of  the  car 
caused  her  to  stumble  over  a  suit  case 
or  traveling  bag  in  the  aisle,  thereby 
receiving  a  serious  injury.  In  hold- 
ing that  there  was  no  error  under  the 
evidence  in  submitting  the  case  to  the 
jury,  the  court  said:  "Most  of  the 
argument  ...  is  based  upon  the 
theory  that  the  existence  of  a  suit  case 
or  traveling  bag  in  the  aisle  of  a  car 
does  not  raise  the  presumption  of  neg- 
ligence on  the  part  of  plaintiff  in  er- 
ror, and  that  the  record  contains  no 
evidence  that  plaintiff  in  error  knew, 
or  had  opportunity  to  know,  that  the 
suit  case  was  in  the  aisle.  If  the  in- 
jury complained  of  had  resulted  solely 
from  a  fall  over  the  obstruction  in  the 
aisle  of  the  car,  the  plaintiff  in  error's 
position  would  be  tenable.  The  duty 
of  caring  for  such  baggage  rests  pri- 
marily upon  the  passenger  to  whom  it 
belongs.  If  the  suit  case  or  traveling 
bag  in  the  aisle  was  a  sufficient  ob- 
struction to  render  the  aisle  unsafe, 
or  did  not  furnish  ample  room  for  the 
ingress  and  egress  of  passengers,  and 
the  carrier  knew,  or,  in  the  proper  ex- 
ercise of  its  duty,  might  have  known, 
of  the  obstruction,  and  failed  and 
neglected  to  remove  it,  it  would 
amount  to  negligence  on  the  part  of 
the  carrier.  Such  conditions'  imposing 
the  duty  on  the  carrier  must  be  proved 
by  the  party  seeking  to  recover. 
Burns  v.  Pennsylvania  R.  Co.  (1912) 
233  Pa.  304,  82  Atl.  246,  Ann.  Cas. 
1913B,  811;  Kantner  v.  Philadelphia 
&  R.  R.  Co.  (1912)  236  Pa.  283.  84 
Atl.  774;  Lyons  v.  Boston  Elev.  R.  Co. 
(1910)  204  Mass.  227.  90  N.  E.  419,  2 
N.  C.  C.  A.  363.  The  jerk  or  sudden 
stop  and  lurch  of  the  car  is  shown  by 
the  evidence  in  the  record  to  have 
been  the  controlling  and  proximate 
cause  of  defendant  in  error^s  injury. 
The  operation  of  the  car  was  entirely 
within  the  control  of  plaintiff  in  er- . 
ror's  servants,  and  a  sudden  jerk  or 
lurch  of  the  character  disclosed  by 
the  evidence,  being  a  cause  within  the 
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vuubrui  ui  uie  carrier,  causes  lo  arise 
a  presumption  of  negligence  on  the 
part  of  the  carrier,  and  was  sufficient 
upon  which  to  submit  to  the  jury  the 
question  of  negligence." 

But  in  Garner  v.  East  St.  Louis  R. 
Co.  (1918)  211  IlL  App.  201,  the  evi- 
dence showed  that  a  fellow  passenger 
of  the  plaintiff,  after  taking  his  seat 
in  8  street  car,  was  in  the  act  of  re- 
moving his  valise  from  the  aisle  when 
the  plaintiff,  who  was  going  to  the 
rear  of  the  car  to  alight,  stumbled 
over  the  valise  and  was  injured.  In 
reversing  a  judgment  for  the  plain- 
tiff, the  court  said :  "The  evidence  in 
this  record  was  not  sufficient  to  war- 
rant the  jury  in  finding  that  the 
agents  of  appellant  had  notice  of  the 
presence  of  the  suit  case  in  the  aisle, 
or  that  it  had  been  in  the  aisle  a  suffi- 
cient length  of  time  that  they  should 
have  taken  notice  of  it;  but  the  evi- 
dence does  show  affirmatively  that 
the  suit  case  had  been  placed  in  the 
aisle  immediately  before  appellee  fell. 
Unless  these  conditions  existed,  the 
appellant  would  not,  in  our  judgment, 
be  guilty  of  such  negligence  as  to 
create  a  liability  against  it  for  the  in- , 
jury  received  by  appellee." 

So  it  was  held  in  Van  Winkle  v.  ' 
Brooklyn  City  R.  Co.  (1887)  46  Hun, 
564,  12  N.  Y.  S.  R.  548,  5  Am.  Neg. 
Gas.  436,  that  a  street  railway  com- 
pany was  not  guilty  of  negligence  in 
permitting  a  passenger  to  place  a  bas- 
ket between  his  feet  in  the  open  space 
between  the  seats  of  an  open  street 
car,  over  which  the  plaintiff  stumbled 
and  fell  while  attempting  to  alight 
from  the  car.  The  court  said  that, 
while  no  rule  for  the  exclusion  of 
such  articles  was  shown,  yet  it  might 
be  the  duty  of  the  conductor  to  cause 
their  removal  on  complaint  of  incon- 
venience, annoyance,  or  obstruction 
to  other  passengers ;  yet,  without  some 
complaint  and  request  for  their  re- 
moval, the  court  knew  of  no  rule 
which  would  require  it;  and  that,  as 
it  did  not  appear  that  the  conductor 
in  charge  of  the  car  had  knowledge 
of  such  obstruction  in  the  passageway 
between  the  seats,  while  the  plaintiff 
had  knowledge  thereof,  it  might  be 
said  that  the  latter,  in  attempting  to 
19  A.L.R.— 87. 


Biep  over  sucn  ODSirucnon,  assumea 
the  risk  of  injury  therefrom. 

In  Price  v.  St  Louis  Transit  Co. 
(1907)  125  Mo.  App.  67,  102  S.  W. 
626,  which  was  an  action  against  a 
street  railway  company  for  personal 
injuries,  the  plaintiff's  petition  alleged 
in  effect  that  the  defendant  negligent- 
ly caused  or  allowed  to  be  placed  on 
the  platform  of  the  car  a  piece  or 
pieces  of  iron,  or  other  substance, 
and  negligently  caused  the  car  to  be 
started  suddenly  or  jolted,  thereby 
causing  the  plaintiff  to  fall  on  and 
against  a  piece  of  iron,  causing  in- 
jury to  his  foot.  It  was  held  that 
there  could  be  no  finding  for  the 
plaintiff  where  there  was  no  evidence 
whatever  that  the  defendant's  serv- 
ants in  charge  of  the  car  caused  or 
permitted  the  iron  to  be  placed  on  the 
platform. 

It  is  held  in  at  least  one  jurisdic- 
tion that  a  street  railway  company  is 
not  negligent  in  allowing  a  suit  case, 
package,  or  the  like,  to  be  placed  in 
the  aisle  of  the  car,  so  long  as  it  does 
not  prevent  free  passage,  or  make  the 
passageway  dangerous  to  other  pas- 
sengers. Pitcher  v.  Old  Colony  Street 
R.  Co.  (1907)  196  Mass.  69,  13  L.R.A. 
(N.S.)  481,  124  Am.  St.  Rep.  618,  81 
N.  E.  876,  12  Ann.  Cas.  886;  Lyons  v. 
Boston  Elev.  R.  Co.  -(1910)  204  Mass. 
227,  90  N.  E.  419,  2  N,  C.  C.  A.  363; 
Jackson  v.  Boston  Elev.  R.  Co.  (1914) 
217  Massw  515,  51  L.R.A.(N.S.)  1152, 
105  N.  E.  379;  Thomas  v.  Boston  Elev. 
R.  Co.  (1907)  193  Mass.  438,  79  N.  E. 
749. 

It  is  not  negligence  per  se  for  a 
conductor  of  an  ordinary  street  car, 
with  a  seat  running  lengthwise  on 
each  side,  to  allow  a  package  or 
satchel  to  be  placed  on  the  floor  by 
another  passenger,  and  to  remain 
there,  provided  it  is  not  so  placed  as 
to  obstruct  the  free  passage  in  and 
out  of  the  car,  or  to  render  the  pas- 
sageway dangerous  to  other  persons 
in  the  exercise  of  due  care.  Pitcher 
V.  Old  Colony  Street  R.  Co.  (1907)  196 
Mass.  $9. 13  L.R.A.(N.S.)  481, 124  Am. 
St.  Rep.  518,  81  N.  E.  876,  12  Ann. 
Cas.  886. 

In  Lyons  v.  Boston  Elev.  R.  Co. 
(1910)  204  Mass.  227,  90  N.  E.  419,  2 
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N.  C.  C.  A.  363,  the  plaintiff  sued  to  re- 
cover for  injuries  incurred  as  she  was 
entering  a  car,  by  stumbling  and  fall- 
ing over  some  bundles  which  had  been 
left  by  a  fellow  passenger  in  the  door- 
way of  the  car.  There  was  no  evi- 
dence as  to  the  length  of  time  they 
had  been  in  the  doorway.  The  court, 
in  holding  that  the  defendant  was  not 
liable,  said :  "The  only  reasonable  in- 
ference from  these  facts  is  that  the 
parcels  were  placed  in  the  doorway  by 
a  passenger.  Passengers  upon  ele- 
vated cars  frequently  carry  bundles 
of  all  sorts,  and  have  a  right  to  do 
so.  It  is  difficult  to  conceive  of  per- 
forming a  service  like  that  of  the  de- 
fendant without  permitting  bags  and 
parcels  to  be  brought  into  the  cars. 
Passengers  have  control  of  them,  and 
may  be  expected  occasionally  to  put 
them  on  the  floor  of  the  car.  The  de- 
gree of  peril  to  other  passengers  r&> 
suiting  therefrom  is  ordinarily  slight. 
Such  things,  reasonably  and  intelli- 
gently done,  do  not  constitute  sources 
of  danger.  Pitcher  v.  Old  Colony 
Street  R.  Co.  (1907)  196  Masa.  69,  18 
L.RJ^.(N.S.)  481,  124  Am.  St.  Rep. 
613,  81  N.  E.  876,  12  Ann.  Cas.  886. 
The  public  and  the  defendant  must 
act  with  reference  to  this  widely  pre- 
vailing custom.  There  are  no  circum- 
stances which  indicate  that  it  was  the 
duty  of  the  defendant  to  keep  an  em- 
ployee at  each  car  exit  and  entrance 
to  see  that  passengers  did  not  place 
their  packages  where  they  might  be- 
come obstructions  to  those  coming  in 
or  going  out.  It  is  too  onerous  a  bur- 
den to  require  the  defendant  to  act 
upon  the  theory  that  every  one  of  its 
passengers  is  likely  to  be  careless  as 
to  his  fellows.  The  defendant  might 
rely  upon  its  patrons  not  to  be  heed- 
less of  the  safety  of  others  in  this  re- 


spect. The  fact  that  one  out  of  many 
violated  his  duty  does  not,  in  and  of 
itself,  render  the  defendant  liable. 
There  must,  at  least,  be  some  notice  to 
the  defendant  of  such  conduct  before 
it  can  be  charged  with  responsibility." 
See,  to  the  same  eifect,  Jackson  v. 
Boston  Elev.  R.  Go.  (1914)  217  Mass. 
515,  51  L.R.A.(N.S.)  1152,  105  N.  E. 
379. 

In  Thomas  v.  Boston  Elev.  R.  (Jo. 
(1907)  193  Mass.  438,  79  N.  E.  749, 
wherein  it  appeared  that  a  woman's 
dress  caught  on  something  while  she 
was  alighting  from  tiie  front  platform 
of  a  street  car,  it  was  said  that  there 
may  be  many  things — articles  of  bag- 
gage, bundles,  or  boxes — ^temporarily 
placed  on  the  front  platform  of  a 
street  car  by  passengers  without  any 
negligence  on  the  part  of  the  carrier. 

A  passenger  injured  by  falling  over 
packages  placed  between  the  seats  by 
s  fellow  passenger,  in  attempting  to 
reach  the  aisle,  for  the  purpose  of 
leaving  the  car,  cannot  recover  where 
he  has  knowledge  of  the  presence  of 
the  packages.  Cincinnati  Traction 
(]o.  V.  Hamburger  (1910)  32  Ohio  C. 
C.  253,  affirmed  in  (1911)  84  Ohio  St. 
456,  95  N.  E.  1148,  wherein  it  was 
said:  "It  is  a  matter  of  common 
knowledge  that  passengers  on  street 
cars  take  with  them  parcels  of  differ- 
ent kinds  which  they  commonly  carry 
on  the  streets.  This  is  evidently  a 
reasonable  and  proper  use  of  the  cars, 
and  if  passengers  were  prohibited 
from  so  using  the  cars,  it  would  deny 
to  the  public  a  right  for  which  the 
cars  were  created.  And  one  entering 
a  car  must  be  held  to  do  so  with 
knowledge  that  other  passengers  may 
have  with  them  parcels  of  the  char- 
acter mentioned."  W.  S.  R. 
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COMMONWEALTH  OF  PENNSYLVANIA  EX  REL.  WILLIAM  I. 
SCHAFFER,  Attorney  General,  Appt, 

V. 

M.  T.  WILKINS  et  al..  School  Directors  of  Millcreek  Township. 

Fennaiflvania  Supreme  Court  ^  January  8,  19SS. 
(271  Pa.  528,  115  Atl.  887.) 

Mandamus  —  to  compel  observance  of  statute. 

1.  Mandamus  lies  to  compel  observance  of  a  statute  excludinsr  from 
schools  children  who  have  not  been  vaccinated  or  had  smallpox,  although 
the  statute  provides  a  penalty  for  disobedience  of  the  statute  by  the  school 
authorities,  if  it  contains' no  provision  for  enforcement  of  its  provisions. 

[See  note  on  this  question  beginning  on  page  1382.] 

Constitational  law  —  exdasion  of  un- 
vaccinated  children  from  school. 

2.  A  statute  requiring  the  exclusion 
from  school  of  children  who  have  not 
been  vaccinated  or  had  smallpox  does 
not  impair  any  constitutional  right. 

[See  24  R.  C.  L.  631;  S  R.  C.  L.  Supp. 
1379.] 


Definition  —  manicipal  corporation. 

8.  A  township  is  a  municipal  cor- 
poration within  the  meaning  of  a  stat- 
ute requiring  the  exclusion  of  unvac- 
cinated  children  from  schools  in 
municipal  corporations. 

[See  26  R.  C.  L.  784,  786.] 


Courts  —  territorial  jurisdiction  — 
matters  outside. 

4.  A  court  of  common  pleas  which 
is  by  statute  given  jurisdiction  of  all 
causes  of  action,  real,  personal,  and 
mixed,  throughout  the  state  in  which 
the  commonwealth  is  party  plaintiff, 
has  jurisdiction  of  a  writ  of  manda- 
mus to  compel  the  exclusion  of  unvac- 
cinated  children  from  a  school  in  a 
township  in  another  county. 
Mandamus  —  attorney  general  as  re- 
lator. 

5.  The  attorney  general  is  the  proper 
relator  in  a  mandamus  proceeding  to 
compel  performance  of  a  public  duty. 

[See  18  R.  C.  L.  324.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Court  of  Common  Pleas  for 
Dauphin  County  (Henry,  President  J.)  refusing  a  writ  of  peremptory 
mandamus  to  compel  defendants  to  dismiss  certain  children  from  the 
public  schools,  admitted  in  alleged  violation  of  statutes  requiring  them  to 
be  vaccinated.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court.  j 

Messrs.  George  E.  Alter,  Attorney     Reading  v.  Com.  11  Pa.  196,  51  Am. 


General,  and  George  Ross  Hull,  for  ap- 
pellant. 

Messrs.  Milloy  &  Gilson,  for  ap- 
pellees : 

A  writ  of  mandamus  will  not  issue 
to  require  school  directors  to  perform 
the  duty  prescribed  in  §  12  as  to  ad- 
mission of  children  to  schools. 

Com.  ex  rel.  Northeastern  Rapid 
Transit  R.  Ck).  v.  Fitler,  136  Pa.  129, 
20  Atl.  424;  Shisler  v.  Philadelphia. 
239  Pa.  468,  46  L.R.A.(N.S.)  725,  86 
Atl.  1019;  Com.  ex  rel.  Snyder  v.  Mit- 
chell, 2  Penr.  &  W.  517 ;  Com.  ex  rel. 
Hoopes  V.  Thomas,  163  Pa.  450,  30  Atl. 
206;    Baker's    Petition,  44   Pa.   440; 


Dec.  534;  Garman  v.  Carroll  Twp.  1 
Pa.  Dist.  R.  530;  Com.  ex  rel.  Zoll  v. 
■Killinger,  1  Pearson,  257;  Sparhawk 
V.  Union  Pass.  R.  Co.  54  Pa.  401 ;  Com. 
ex  rel.  National  Boring  &  Drilling  Co. 
V.  Lebanon  City,  7  Pa.  Dist.  R.  163; 
Com.  V.  Smith,  266  Pa.  511,  9  A.L.R. 
922,  109  Atl.  786. 

Simpson,  J.,  delivered  the  opinion 
of  the  court: 

The  commonwealth,  by  its  attor- 
ney general,  filed  a  petition  in  the 
court  of  common  pleas  of  Dauphin 
county,  praying  a  writ  of  per- 
emptory mandamus  to  compel  ap- 
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pellees,  who  are  three  of  the  five 
school  directors  of  Millcreek  town- 
ship school  district,  to  dismiss  cer- 
tain children  from  the  public  schools, 
they  having  been  admitted  in  viola- 
tion of  the  provisions  of  the  Act  of 
June  18,  1895  (P.  L.  203),  and  the 
amendatory  Acts  of  April  22,  1903 
(P.  L.  244),  and  June  5,  1919  (P.  L. 
399,  Pa.  Stat.  1920,  §  9038) ;  an  an- 
swer was  filed,  the  writ  was  refused, 
and  the  commonwealth  appeals. 

The  facts,  which  are  not  disputed, 
are  as  follows:  Appellees  gave 
orders,  against  the  protests  of  the 
minority  of  the  school  board  and  in 
violation  of  the  statutes  above  re- 
ferred to,  that  all  children  of  school 
age  should  be  admitted  to  the  public 
schools  in  said  district;  by  reason 
thereof  certain  named  children  had 
been  admitted  though  they  had  not 
been  vaccinated  and  had  not  had 
smallpox ;  and  appellees  had  refused 
to  dismiss  them,  and  claimed  the 
right  to  admit  others  under  like  cir- 
cumstances. Later,  appellees  were 
indicted,  tried,  convicted,  and  fined 
for  this  violation  of  the  provisions 
of  the  statutes,  and  the  sentences 
were  affirmed.  Com.  v.  Wilkins,  75 
Pa.  Super.  Ct.  306. 

The  questions  raised  by  the  plead- 
ings are:  (1)  Are 
iR°w^'»i4^""J  the  above  statutes 
"i.yj^""^'"**"*  constitutional?  (2) 
^h"""  "•"  Is  the  township  a 
municipality  within 
the  meaning  thereof?  (3)  Had  the 
court  of  common  pleas  of  Dauphin 
county  jurisdiction  of  the  case?  and 
(4)  Was  the  commonwealth's  sole 
'  remedy  the  punishment  inflicted  on 
Doonttion-  appellees  under  the 

mnniripai  eor-  penal  sBctions  of  the 
».F.ti...  j^j.^g.    The  court  be- 

low decided  the  first  three  in  favor 
of  the  commonwealth,  and  the  fourth 
in  favor  of  appellees. 

The  first  two  of  these  questions 
have  already  been  decided  in  the 
state's  favor  in  Stull  v.  Reber,  215 
Pa.  156,  64  Atl.  419,  7  Ann.  Cas. 
415;  Com.  v.  Aiken,  64  Pa.  Super. 
Ct.  96 ;  Com.  v.  Gillen,  65  Pa.  Super. 
Ct.  31;  Com.  v.  Wilkins,  supra;  and 
Com.  v.  Butler,  76  Pa.  Super.  Ct. 


113;  and  we  have  no  desire  to  add 
anything  to  what  is  there  said. 

Nor  is  there  any  real  difficulty  in 
determining   that    the   proceeding? 
were    properly    be- 
gun   in    the    court  JSSI^'^Sai.- 
below.    By  the  Act  "•."rj!"""' 
of  April  7,  1870  (P. 
L.  57,  §  1,  Pa.  Stat.  1920,  §  17,497), 
it  is  provided  that  "the  court  of  com- 
mon pleas  of  the  county  of  Dauphin 
is  hereby  clothed  with  jurisdiction, 
throughout  the  state,  for  the  pur- 
pose of  hearing  and  determining  all 
suits,  claitns,  and  demands  what- 
ever, at  law  and  in  equity,  in  which 
the  commonwealth  may  be  the  party 
plaintiff,  for  accounts,  unpaid  bal- 
ances, unpaid  liens,  taxes,  penalties, 
and  all  other  causes  of  action,  real, 
personal,  and  mixed." 

The  remedy  which  this  act  was 
intended  to  provide  compels  an  ap- 
proval of  the  conclusion  reached  by 
the  court  below;  for  its  evident  pur- 
pose is  that  the  commonwealth, 
when  suing  in  her  own  right,  shall 
be  allowed  to  prosecute  her  claims 
at  the  seat  of  government,  and  not 
be  required  to  go  to  other  parts  of 
the  state  where  the  defendants  hap- 
pen to  reside.  The  fact  that,  under 
other  legislation,  she  has  also  the 
privilege  of  proceeding  wherever 
the  defendants  may  be  found  and 
served  with  process,  is  beside  the 
question;  for  this  does  not  repeal 
the  Act  of  1870,  either  expressly  or 
by  implication,  and  hence  she  still 
has  the  absolute  right  to  litigate  her 
claims  in  Dauphin  county,  if  she 
chooses  so  to  do. 

A  doubt,  expressed  at  bar,  as  to 
whether  or  not  the  writ  should  have 
been  issued  at  the  relation  of  the 
attorney  general,  is  M«nd«ii.»»- 
answered  by  the  mttom^T  veaenu 
fact  that  where,  as  *"  ""**"'• 
here,  it  "is  sought  to  procure  the 
enforcement  of  a  public  duty,"  this 
is  the  proper  practice,  both  at  com- 
mon law  and  under  §  4  of  the  Act 
of  June  8, 1893  (P.  L.  346;  Pa.  Stat. 
1920,  §  14,510) ;  we  so  declared  in 
Com.  V.  Mathues,  210  Pa.  372,  59 
Atl.  961 ;  and  this  also  is,  in  effect, 
our    conclusion    in    Stegmaier    v. 
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Com.  ex  rel.  Bell  v.  Powell,  249  Pa. 
144,  94  Atl.  746. 

The  last  question  raised  is:  "Was 
the  commonwealth's  sole  remedy 
the  punishment  inflicted  on  appel- 
lees under  the  penal  provisions  of 
the  acts?"  The  court  below  sets 
forth  its  conclusion  in  these  words: 
"We  take  the  law  to  be  that  where 
an  act  otherwise  indifferent  is  made 
penal  by  legislative  enactment,  the 
remedy  provided  by  the  act  for  its 
enforcement  is  exclusive,  and  rem- 
edy by  injunction  or  mandamus  is 
not  available  unless  some  purpose  is 
to  be  served  in  addition  to  the  sim- 
ple enforcement  of  (its)  provisions." 

We  are  not  inclined  to  disagree 
with  this  statement  of  the  law,  if 
properly  understood,  but  only  with 
its  applicability  to  the  present  case ; 
for  here  there  is  no  "remedy  pro- 
vided by  the  act  for  its  enforce- 
ment." There  is  a  penalty  provided 
-to  compel  Ob-     for   thosB   who  re- 

■ervanee  of  fuSC     tO     Cnforce     it, 

"*"*"*'•  but  this  is  a  vastly 

different  thing  from  an  "enforce- 
ment of  (its)  provisions." 

The  basis  of  the  opinion  below  is 
that  since  the  statute  provides  no 
other  penalty  for  its  infraction, 
rone  other  can  be  imposed ;  and  this 
is  true  so  far  as  penalties  ai-e  con- 
cerned, but  the  rule  of  construction 
relied  on  goes  no  further.  It  might 
just  as  well  be  said  that  because  an 
act  simply  provided  that  embezzle- 
ment of  public  funds  should  be  pun- 
ished by  fine  and  imprisonment, 
there  could  be  no  recovery  by  a  civil 
action  against  the  embezzler.  It  is 
rare  indeed  that  a  statute  expresses 
the  fact  that  existing  remedies  for 
its  enforcement  are  reserved,  nor  is 
it  requisite  it  should  do  so ;  yet  this 
is  the  necessary  conclusion  from  the 
opinion  below,  which  says,  in  effect, 
that  because  no  such  reserv^ation  is 
expressed,  the  legislature  must  have 
intended  that,  by  simply  paying  a 
fine,  public  officials,  charged  with 
the  duty  of  preventing  the  spread  of 
contagious  diseases,  can  obtain  a 
right  to  neglect  their  duty  and  sub- 
ject the  people  to  the  risk  of  conta- 


intended  to  secure  them.  This  is, 
of  course,  unsupposable ;  when  the 
commonwealth  declares  her  public 
policy  on  such  important  state  mat- 
ters, instead  of  it  being  necessary  to 
reserve  the  right  to  proceed,  the 
courts  will  always  presume,  in  the 
absence  of  an  express  provision 
otherwise,  that  she  retains  the  right 
to  pursue  every  existing  means  nec- 
essary to  compel  her  officials  to  en- 
force that  policy. 

It  is  not  necessary  to  consider  un- 
der what  circumstances  a  private 
party  may  maintain  an  action  to  re- 
cover damages  for  injuries  result- 
ing from  a  breach  by  defendant  of 
a  statutory  duty,  when  the  act  pre- 
scribing it  provides  a  penalty  for  its 
violation,  but  does  not  expressly  de- 
clare the  party  injured  may  sue  be- 
cause thereof.  Perhaps  our  cases 
on  this  point  are  not  wholly  recon- 
cilable— at  least,  if  full  weight  is  to 
be  given  to  the  dicta  therein  (Mack 
V.  Wright,  180  Pa.  472,  36  Atl.  913, 
1  Am.  Neg.  Rep.  679;  Stehle  v. 
Jaeger  Automatic  Mach.  Co.  220  Pa. 
617,  69  Atl.  1116,  14  Ann.  Cas.  122; 
Westervelt  v.  Dives,  231  Pa.  548,  80 
Atl.  1054;  Brynelson  v.  Tumer- 
Forman  Concrete  Steel  Co.  239  Pa. 
346,  86  Atl.  924;  Banner  v.  Wells, 
248  Pa.  105,  93  Atl.  871) ;  but  they 
are  all  beside  the  present  question, 
which  is,  as  stated:  Can  a  public 
oflScer  be  compelled  to  perform  the 
duties  of  his  oflSce,  even  though  he 
may  be  punishable  by  fine  or  impris- 
onment, or  both,  if  he  does  not? 
Upon  this  point  there  should  not  be 
any  doubt;  nor  is  there  in  this  state. 

The  court  below  cites  no  cases  for 
its  conclusion,  and  the  only  decisions 
of  ours  cited  by  appellees  as  sus- 
taining it  are  Reading  v.  Com.  11 
Pa.  196,  51  Am.  Dec.  5P>4,  and  Com. 
V.  Smith,  266  Pa.  511,  9  A.L.R.  922, 
109  Atl.  786,  which  are  not  even  in 
point,  much  less  controlling.  In  the 
former,  which  was  an  application  by 
a  private  relator  to  compel  the  de- 
fendant to  abate  a  continuing  pub- 
lic nuisance,  it  was  held  that  since, 
in  such  cases,  "the  proper  sentence 
.    .    .    is  that  the  defendant  stand 
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committed  till  he  abates  it,  at  his 
proper  cost,"  mandamus  would  not 
lie  because  there  is  an  adequate  and 
specific  remedy  at  law  to  reach  the 
end  sought;  in  the  latter,  there  was 
no  duty  imposed  on  the  defendants, 
in  regard  to  the  subject-matter  of 
the  complaint,  and  hence  there  was 
none  which  they  could  be  required 
to  perform.  Nor  is  the  Act  of 
March  21,  1806  (4  Smith's  Laws, 
332,  §  13;' Pa.  Stat.  1920,  §  45).  in 
point ;  for  here  "a  remedy  is  not  pro- 
vided .  .  .  and  no  penalty  (is  to 
be)  inflicted,  or  anything  done 
agreeably  to  the  provisions  of  the 
common  law  .  .  .  (except  such 
as)  shall  be  necessary  for  carrying 
such  act  or  acts  into  effect." 

The  true  rule  is  that  expressed  in 
High  on  Extraordinary  Legal  Rem- 
edies, 3d  ed.  §  18 :  "It  is  well  estab- 
lished that  the  existence  of  a  rem- 
edy by  indictment  for  the  omission 
of  duty  or  other  grievance  com- 
plained of  constitutes  no  objection 
to  granting  the  extraordinary  aid  of 
a  mandamus.  An  indictment,  at  the 
most,  is  merely  punitive,  and  not 
remedial  in  its  nature,  and  can  only 
punish  the  neglect  of  duty,  without 


compelling  its  performance.  It  can- 
not, therefore,  take  the  place  or 
usurp  the  functions  of  a  mandamus, 
which  affords  specific  relief  by  com- 
manding the  performance  of  the 
identical  thing  sought." 

To  the  same  effect  are  Wood  on 
Mandamus  &  Prohibition,  3d  ed.  80, 
18  R.  C.  L.  135,  26  Cyc.  173,  and  our 
own  cases  of  Com.  v.  Johnson,  2 
Binn.  275,  and  Porter  Twp.  v.  Jersey 
Shore,  82  Pa.  275. 

It  was  said  at  bar  that,  since  the 
affirmance  of  their  conviction  by  the 
superior  court,  appellees  have  been 
obeying  the  law,  exactly  as  the  com- 
monwealth contends  they  always 
should  have  done.  If  this  be  so,  and 
they  continue  to  do  it,  the  writ  of 
peremptory  mandamus  need  not  be 
issued. 

The  judgment  of  the  court  below 
is  reversed  at  the  cost  of  appellees, 
and  the  record  is  remitted,  with 
directions  to  forthwith  enter  judg- 
ment for  the  commonwealth,  and 
thereafter  to  issue  a  writ  of  peremp- 
tory mandamus  against  the  appel- 
lees, M.  T.  Wilkins,  Burt  Thomas, 
and  J.  Ross  Barney,  whenever  it 
shall  be  found  necessary  so  to  do. 


ANNOTATION. 

Mandamus  to  enforce  performance  of  public  duty  by  officer  who  u  subject  to 
penalty,  fine,  or  imprisonment. 


I.  View  that  liability  to  punishment  does 
not  bar  mandamus: 

a.  Rule  stated,  1382. 

b.  Illustrations,  1383. 

II.  View  that  liability  to  punishment  bars 
mandamus,  1386. 

I.  Vietv  that  UabtlUy  to  punishment  does 
not  bar  tnandamua. 

a.  Rule  stated. 
It  is  well  settled  that,  in  order  to 
justify  the  refusal  of  a  writ  of  manda- 
mus on  the  ground  of  the  existence 
of  another  remedy,  that  remedy  must 
be  clear,  adequate,  and  well  adapted 
to  right  the  wrong  complained  of.  18 
R.  C.  L.  132.  Applying  this  rule  to 
cases  involving  the  neglect  or  refusal . 
of  a  public  officer  to  perform  the  du- 
ties of  his  office,  it  is  generally  held 


that  the  fact  that  the  failure  or  re- 
fusal of  an  officer  to  perform  those 
duties  will  render  hiifi  liable  to  fine 
or  imprisonment  does  not  prevent  the 
issuance  of  a  writ  of  mandamus  to 
compel  him  to  do  so ;  since  the  imposi- 
tion of  a  fine  or  sentence  of  imprison- 
ment does  not  operate  or  compel  the 
performance,  but  only  punishes  the 
neglect  of  duty. 

Alabama.    —    Etheridge    v.    Hall 
(1838)  7  Port.  47. 

California.  —  Fremont  v.  Crippen 
(1858)  10  Cal.  211,  70  Am.  Dec.  711, 
6  Mor.  Min.  Rep.  221. 
•  Illinois. — People  ex  rel.  German  Ins. 
,Co.  V.  Williams  (1893)  145  111.  573,  24 
|L.R.A.  492,  36  Am.  St.  Rep.  514,  33  N. 
IE.  849. 
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xnaiana. 


ouiLe   BX  rvi.  vyutter   v. 


Kamman  (1898)  151  Ind.  407,  51  N. 
E.  483,  overruling  State  ex  rel.  Thorn- 
ton V.  Yant  (1893)  184  Ind.  121,  83 
N.  E.  896. 

Iowa.  —  See  Chance  v.  Temple 
(1855)  1  Iowa,  190. 

Maine.^-Brunswick  ▼.  Bath  (1897) 
90  Me.  479,  88  Atl.  632. 

Michigan. — People  ex  rel.  Ayres  v. 
State  Auditors  (1880)  42  Mich.  422, 
4  N.  W.  274. 

New  Hampshire. — See  Atty.  Gen.  v. 
Taggart  (1890)  66  N.  H.  862,  25 
L.R.A.  613,  29  Atl.  1027. 

New  York. — ^People  ex  rel.  Moulton 
V.  New  York  (1883)  10  Wend.  898; 
People  ex  rel.  Clapp  v.  Listman  (1903) 
40  Misc.  872,  82  N.  Y.  Supp,  263,  af- 
firmed in  (1903)  84  App.  Div.  633,  82 
N.  Y.  Supp.  784. 

North  Carolina.  —  See  Glenn  v. 
Moore  County  (1905)  139  N.  C.  412, 
52  S.  E.  58. 

North  Dakota. — State  ex  rel.  Braate- 
lien  V.  Drakeley  (1913)  26  N.  D.  87, 
143  N.  W.  768. 

Pennsylvania. — ^Porter  Twp.  v.  Jer- 
sey Shore  (1876)  82  Pa.  275;  Com.  v. 
Johnson  (1810)  2  Binn.  275;  Baer  v. 
School  Directors  (1884)  4  Pa.  Co.  Ct. 
43;  Com.  v.  Doylestown  (1895)  16 
Pa.  Co.  Ct.  161.  And  see  the  reported 
case  (Com.  ex  bel.  Schaffeb  v.  Wii/> 
KINS,  ante,  1879).  Compare  Com.  ex 
rel.  ZoU  V.  Killinger  (1866)  1  Pear^ 
son,  257;  Garman  v.  Carroll  Twp. 
(1892)  1  Pa.  Dist.  R.  530. 

Tennessee. — State  ex  rel.  Gaines  v. 
Whitworth  (1881)  8  Lea,  594. 

Thus,  in  People  ex  rel.  Ayres  v. 
State  Auditors  (Mich.)  supra,  it  was 
said :  "The  fact  that  for  a  wilful  omis- 
sion of  a  statutory  duty  a  public  officer 
may  be  held  for  a  misdemeanor 
(Comp.  Laws,  §  7677)  does  not  pre- 
clude the  specific  remedy  of  manda- 
mus. Rex  v.  Severn  &  W.  R.  Co.  ( 1819) 
2  Barn.  &  Aid.  646,  106  Eng.  Reprint, 
501,  7  Eng.  Rul.  Cas.  445.  A  criminal 
prosecution  will  not  secure  the  per- 
formance of  the  duty,  which  is  the 
main  purpose  of  the  law,  and  which 
cannot  properly  be  left  to  the  option 
of  anyone.  The  only  way  to  enforce 
specific  compliance  with  the  statute 
is  by  mandamus." 


man  (Ind.)  supra,  overruling  State  ex 
rel.  Thornton  v.  Yant  (Ind.)  supra, 
it  was  said:  "The  fact  that  a  party 
is  liable  ,to  indictment  and  punish- 
ment, or  to  a  penalty  or  forfeiture, 
which  may  be  recovered  in  a  civil 
action,  fi)rhis  failure  or  refusal  to 
perform  a  duty  imposed  by  law,  does 
not  constitute  any  objection  to  the 
granting  of  the  writ;' for  the  reason 
that  such  proceedings  cannot  conrpel 
the  performance  of  official  duty,  and 
therefore  such  remedies  are  not  ade- 
quate." 

h.  niuatrattona. 

The  fact  that  the  refusal  of  a  judge 
to  sign  and  certify  a  bill  of  exceptions 
constitutes  a  denial  of  justice,  and 
renders  the  judge  liable  to  a  penalty 
imposed  by  statute,  does  not  constitute 
such  an  adequate  remedy  at  law  as  to 
justify  the  denial  of  a  petition  for  a 
mandamus.  Etheridge  v.  Hall  (Ala.) 
supra,  wherein  it  was  said :  "Neither 
is  it  any  answer  to  the  rule  that  the 
defendant  is  answerable  in  another 
way,  by  indictment  or  impeachment; 
because  a  conviction  or  removal  from 
office  of  the  defendant  will  not  restore 
the  plaintiff  to  the  rig&t  which  the 
law  accords  to  him.  The  general  rule 
that  this  writ  will  not  be  allowed  when 
the  party  has  another  remedy  must 
be  understood  to  relate  to  a  specific 
remedy,  which  will  place  the  party  in 
the  same  situation  as  he  was  before 
the  act  complained  of." 

So,  where  a  board  of  county  com- 
missioners refused  to  audit  and  ad- 
just the  a.ccounts  of  an  auditor  as  re- 
quired by  statute,  it  was  held  that 
mandamus  would  lie  to  compel  them 
to  do  so.  despite  the  fact  that  they 
could  be  prosecuted  criminally  for  a 
failure  to  perform  the  duties  of  their 
office.  State  ex  rel.  Braateline  v. 
Drakeley  (1913)  26  N.  D.  87,  143  N. 
W.  768,  wherein  the  court,  in  answer 
to  the  contention  that  a  criminal  pros- 
ecution furnished  an  adequate  reme- 
dy, said:  "It  is  next  urged  that  the 
writ  will  not  lie,  because  there  are 
other  adequate  remedies  provided  by 
statute,  viz.,  those  authorizing  pro- 
ceedings for  the  removal  of  officials 
who  fail  to  perform  their  duties,  and 
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criminal  prosecution.  We  think  coun- 
sel labors  under  a  misapprehension  of 
what  is  meant  by  other  adequate 
remedy.  The  provisions  for  the  re- 
moval of  officials  and  for  criminal 
prosecution  furnish  no  remedy  what- 
ever to  the  taxpayers  or  to  the  public 
for  the  diminution  of  the  funds  of  the 
county.  They  simply  serve  as  a  warn- 
ing, and  tend  to  prevent  a  recurrence 
of  the  neglect  t>r  refusal,  and  to  pun- 
ish the  officials  for  their  dereliction. 
Such  proceedings  would  not  replenish 
the  public  treasury  or  provide  addi- 
tional funds  for  conducting  the  pub- 
lic business,  nor  would  they  diminish 
the  taxes  assessable  against  the  prop- 
erty of  the  taxpayers  of  the  county. 
They  furnish,  in  a  measure,  a  remedy 
for  the  crime  committed,  if  any,  but 
no  civil  remedy.  Hence  we  say  they 
furnish  no  remedy  in  the  statutory 
sense ;  and,  if  doubt  exists,  that  doubt 
should  be  resolved  in  favor  of  the 
solution  of  the  question  which  will 
afford  a  remedy." 

In  State  ex  rel.  Gaines  v.  Whitworth 
(1881)  8  Lea  (Tenn.)  694,  it  was  in- 
sisted that  mandamus  would  not  lie 
to  comi>el  the  trustees  of  a  county  to 
assess  and  collect  taxes  on  certain 
property,  in  view  of  the  fact  that  by 
statute  a  tax  collector  who  wilfully  re- 
fused to  value  all  taxable  property  in 
good  faith,  according  to  the  standard 
laid  down  by  law,  was  guilty  of  a  mis- 
demeanor. The  court,  while  recogniz- 
ing the  rule  that  mandamus  would  not 
lie  where  there  was  any  other  specific 
adequate  remedy,  held  it  to  be  well 
settled  that  indictment  was  not  such 
an  adequate  remedy. 

Likewise,  though  a  road  supervisor 
was  liable  to  a  fine  for  failure  to  keep 
a  highway  in  repair,  it  has  been  held 
that  he  could  nevertheless  be  com- 
pelled to  perform  his  duty  by  manda- 
mus; since  the  prosecution  and  collec- 
tion of  the  fine  would  not  result  in 
the  relief  prayed  for,  and  therefore 
was  no.t  an  adequate  remedy.  State 
ex  rel.  Cutter  v.  Kamman  (1898)  151 
Ind.  407,  51  N.  E.  483,  overruling 
State  ex  rel.  Thornton  v.  Yant  (1893) 
134  Ind.  121,  88  N.  E.  896. 

So,  in  Com.  v.  Doylestown  (1895) 
16  Pa-  Co.  Ct.  161,  it  was  held  that 
mandamus  was  the  proper  remedy  to 


compel  township  supervisors  to  keep 
in  repair  the  public  highways  within 
their  jurisdiction,  and  the  fact  that 
there  was  a  remedy  by  indictment  was 
not  a  bar  to  the  issuance  of  the  writ. 
The  court  said :  "A  criminal  prosecu- 
tion is  at  most  a  partial  remedy  in  a 
case  of  this  kind,  and  to  be  resorted 
to  after  the  supervisors  have  acted. 
It  serves  to  punish  for  past  neglect 
or  wrongdoing,  and  to  compel  an 
abatement  of  an  existing  public  nui- 
sance. It  is  an  awkward  and  ineffec- 
tual remedy  against  a  continuance  of 
the  evils  complained  of;  since  it  can- 
not compel  specific  acts  to  be  done, 
it  is  not  equally  convenient,  beneficial, 
or  effective  with  the  proceeding  by 
mandamus." 

In  Com.  V.  Johnson  (1810)  2  Binn. 
(Pa.)  275,  it  appeared  that  the  super- 
visory of  roads  refused  to  pay  an 
order  drawn  on  them  by  justices  of 
the  peace  pursuant  to  an  act  of  the 
legislature  relative  to  surveying  and 
laying  out  streets,  roads,  etc.,  and  it 
was  sought  by  mandamus  to  compel 
them  to  pay  the  order.  Though  the 
supervisors  were  liable  to  indictment 
for  the  neglect  of  their  duty,  it  was 
held  that  mandamus  would  neverthe- 
less lie,  as  the  remedy  by  indictment 
could  not  be  considered  as  adequate, 
the  court  saying  that,  even  if  the  su- 
pervisors were  indicted  and  convicted, 
the  order  would  still  remain  unpaid. 

In  the  reported  case  (Com.  ex  rel. 
SCHAFFEB  V.  WiLKiNs,  ante,  1379)  it 
is  held  that  mandamus  will  lie  to  com- 
pel school  directors  to  exclude  unvac- 
cinated  children  from  the  schools,  de- 
spite the  fact  that  the  statute  forbid- 
ding the  admission  of  such  a  child 
provides  a  penalty  of  fine  or  imprison- 
ment for  its  violation. 

Similarly,  it  has  been  held  that  a 
statute  imposing  a  penalty  on  over- 
seers of  the  poor  who  refuse  to  re- 
ceive a  pauper  under  order  of  removal 
does  not  provide  such  an  adequate 
remedy  as  to  preclude  the  issuance 
of  a  writ  of  mandamus  to  compel 
obedience  to  the  order.  Porter  Twp. 
v.  Jersey  Shore  (1876)  82  Pa.  275, 
wherein  the  court  said:  "The  provi- 
sion of  the  poor  law,  imposing  a  pen- 
alty of  $20  under  the  18th  section,  to 
be    recovered    before    a    magistrate 
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under  the  43d  section,  is  not  a  remedy 
to  enforce  performance  of  the  duty. 
It  is  but  a  punishment  for  nonperform- 
ance. A  remedy  is  that  which  is  used 
to  enforce  a  right  or  the  performance 
of  a  duty,  and  unless  it  reaches  the 
end  intended,  and  actually  compels 
performance  of  the  duty,  it  is  not  ade- 
quate. The  duty  of  maintenance  be- 
ing ascertained  judicially,  it  is  the 
right  of  the  township  procuring  the 
order  of  removal  to  have  it  executed, 
and  the  duty  of  the  township  to  which 
the  removal  is  made  to  receive  and 
maintain  the  pauper.  This  duty  must 
be  enforced  in  the  interests  of  human- 
ity and  justice.  A  penalty  may  pun- 
ish the  wrong  of  the  officer,  but  does 
not  enforce  the  duty  oi  the  township 
to  receive  and  maintain.  After  pay- 
ment of  the  penalty  the  duty  still  re- 
mains, otherwise  the  right  of  the  re- 
moving township  is  without  remedy, 
and  the  pauper  is  not  maintained  and 
cared  for,  and  suffers  in  the  inhuman 
contest.  So  remorseless  often  are 
avarice  and  meanness  they  will  pay 
the  penalty  to  escape  the  heavier  duty 
of  continued  support  It  cannot  be 
said,  therefore,  that  the  provision  of 
the  18th  section  for  a  penalty  is  either 
an  adequate  remedy  or  statutory  reme- 
dy, which  alone  can  be  pursued,  ac- 
cording to  the  Act  of  1806." 

Likewise  it  has  been  held  that  state 
auditors,  required  by  law  to  advertise 
for  bids  for  publishing  the  state  re- 
ports, could  be  compelled  by  manda- 
mus to  perform  this  duty,  despite  the 
fact  that  as  public  ofikers  they  were 
liable  to  prosecution  for  a  misdemean- 
or for  failure  to  perform  their  official 
duties.  People  ex  rel.  Ayres  v.  State 
Auditors  (1880)  42  Mich.  422,  4  N.  W. 
274. 

In  Baer  v.  School  Directors  (1888) 
4  Pa.  Co.  Ct.  43,  it  was  held  that 
where  school  directors  were  required 
by  statute  to  submit  a  statement  of 
their  accounts  at  the  end  of  the  school 
year  to  the  proper  auditors,  manda- 
mus would  lie  to  compel  them  to  do 
so,  though  the  statute  requiring  the 
submission  of  the  statement  made 
their  neglect  or  refusal  a  misdemean- 
or, punishable  by  fine. 

So,  it  has  been  held  that  though  the 
refusal  to  accept  the  office  of  town 


clerk  by  one  elected  thereto,  and  to 
carry  out  the  duties  of  the  office,  was 
an  offense  punishable  both  at  common 
law  and  by  statute,  nevertheless  man- 
damus was  a  proper  remedy  to  compel 
the  acceptance  of  the  office  and  .the 
performance  of  its  duties.  People  ex 
rel.  German  Ins.  Co.  v.  Williams  (1893) 
145  lU.  573,  24  L.R.A.  492,  36  Am.  St, 
Rep.  614,  33  N.  E.  849,  wherein  it  was 
said:  "It  is  insisted  that  the  legisla- 
ture provided  a  penalty  for  the  refusal 
to  accept  the  office,  that  that  remedy 
is  exclusive,  and  that  a  payment  of 
the  penalty  imposed  was  Intended  to 
be  in  lieu  of  the  service.  We  cannot 
concur  in  this  view.  The  purpose  of 
imposing  the  penalty  was  to  enforce 
the  acceptance  of  the  office  and  per- 
formance of  its  duties,  and  the  stat- 
ute cannot  be  construed  as  intending 
that  the  person  chosen  should  be  dis- 
charged from  the  duty  by  payment  of 
the  penalty,  and  thereby  the  purposes 
of  the  creation  of  the  office  frustrated, 
and  the  public  duty  remain  unper- 
formed. .  .  .  It  is  to  be  presumed 
that,  had  the  legislature  intended  that 
the  payment  of  the  fine  should  be  in 
lieu  of  the  service,  they  would  have 
so  enacted,  and,  not  having  done  so, 
the  duty  remains,  notwithstanding  the 
imposition  of  the  fine  or  penalty." 

In  Webster  v.  Ballon  (1911)  108 
Me.  622,  81  Atl.  1009,  Ann.  Cas.  1913B, 
667,  it  was  held  that  where  a  sheriff 
refused  to  execute  a  writ  of  posses- 
sion, the  fact  that  contempt  proceed- 
ings might  be  had  against  him  was 
no  bar  to  the  issuance  of  a  writ  of 
mandamus,  as  the  contempt  proceed- 
ings could  not  provide  adequate  relief 
by  giving  the  petitioner  the  posses- 
sion of  the  property. 

In  People  ex  rel.  Clapp  v,  Listman 
(1903)  40  Misc.  372,  82  N.  Y.  Supp. 
263,  affirmed  in  (1903)  84  App.  Div. 
633,  82  N.  Y.  Supp.  784,  wherein  it 
was  sought  by  petition  for  a  manda- 
mus to  compel  a  municipal  commis- 
sioner of  public  safety  to  enforce  the 
laws  relating  to  the  employment  of 
labor  on  Sunday,  the  court,  although 
refusing  to  grant  the  writ  for  other 
reasons,  said:  "It  has  been  said  that 
mandamus  may  be  called  the  spur  by 
which  municipal  officers  are  moved  to 


Digitized  by 


Google 


1386 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[19  AXJS. 


the  perfohnance  of  their  duty.  When 
a  plain  and  imperative  duty  is  spe- 
cifically imposed  upon  such  officers,  so 
that,  in  its  performance,  they  act 
merely  in  a  ministerial  capacity,  with- 
out being  called  upon  to  exercise  their 
own  judgment  as  to  whether  the  duty 
shall  or  shall  not  be  performed,  the 
writ  of  mandamus  may  be  used  to  set 
them  in  motion.  It  is  also  true  that 
while  the  existence  of  an  adequate  and 
specific  remedy  by  the  ordinary  proc- 
ess of  the  courts  constitutes  a  suffi- 
cient bar  to  interference  by  manda- 
mus, a  mere  statutory  penalty  against 
the  officer  for  failure  to  perform  an 
official  duty,  or  the  existence  of  a 
remedy  by  indictment  for  the  omis- 
sion of  such  duty,  constitutes  no  ob- 
jection to  the  granting  of  the  writ" 

II.  Tiete    that    liabiUty    to    punUhtnetU 
har»  mandamua. 

In  a  few  jurisdictions  it  is  held  that 
where  by  statute  the  wilful  neglect  of 
official  duty  is  made  a  misdemeanor, 
punishable  by  fine,  mandamus  will  not 
lie  to  compel  the  performance  of  the 
duties  of  the  office.  Thus,  in  State  ex 
rel.  Hawes  v.  Brewer  (1906)  89  Wash. 
65,  109  Am.  St.  Rep.  868,  80  Pac.  1001, 
4  Ann.  Gas.  197,  it  appeared  that  by 
statute  it  was  made  a  misdemeanor 
for  any  public  officer  to  refuse  or  neg- 
lect to  inform  against  and  prosecute 
offenders  against  the  statute  forbid- 
ding the  keeping  of  places  of  business 
open  and  selling  goods  and  liquors  on 
Sunday.  In  denying  a  petition  for  a 
writ  of  mandamus  to  compel  a  county 
sheriflF  and  a  city  marshal  to  make 
complaint  and  to  prosecute  oflFenders 
against  the  Sunday  laws,  the  court 
said  of  the  statute  making  a  failure 
to  enforce  the  laws  a  misdemeanor: 
"Here  is  a  specific  remedy  pointed  out 
by  the  statute,  and  the  remedy  which 
must  be  resorted  to  by  the  citizen, 
in  case  of  violation  of  duty  by  the 
officer."  However,  it  would  seem  from 
the  opinion  that,  in  denying  the  peti- 
tion, the  court  gave  more  weight  to 
the  fact  that  it  was  sought  by  man- 
damus to  compel  a  general  course  of 
official  conduct,  than  to  the  fact  that 
a  failure  to  perform  the  duties  of  the 
office  constituted  a  misdemeanor. 


In  Rex  V.  Jeyes  (1835)  6  Nev.  it  M. 
101,  3  Ad.  &  EL  416,  111  Eng.  Reprint, 
471, 1  Harr.  &  W.  S25,  it  was  held  that 
the  court  would  not  grant  a  manda- 
mus to  compel  the  treasurer  of  a  dis- 
trict to  pay  the  expenses  of  a  prosecu- 
tion for  a  misdemeanor,  in  obedience 
to  the  order  of  the  court  of  assize, 
the  proper  remedy  being  to  indict  the 
treasurer  if  he  refused  to  pay. 

To  the  same  effect  see  Rex  v.  Surrey 
(1819)  1  Chitty  (Eng.)  650,  wherein  it 
appeared  that  the  treasurer  of  a  county 
refused  to  pay  the  expenses  of  a  wit- 
ness, pursuant  to  sn  order  from  the 
borough  sessions;  and  it  was  held 
that  the  proper  remedy  was  held  to 
be  by  indictment  or  by  attachment, 
and  not  by  mandamus. 

Similarly,  in  Ex  parte  Downton 
(1858)  8  El.  &  Bl.  856,  120  Eng.  Re- 
print, 320,  27  N.  J.  Mag.  Cas.  N.  S. 
281,  6  Week.  Rep.  224,  it  was  held  that 
mandamus  would  not  lie  to  compel 
parish  officers  to  receive  a  pauper  in 
obedience  to  an  order  of  removal, 
where  a  criminal  proceeding  by  in- 
dictment was  available. 

In  Reg.  V.  Oxford  (1840)  12  Ad.  & 
El.  427,  113  Eng.  Reprint,  873,  it  was 
held  thaf  indictment,  and  not  man- 
damus, was  the  proper  remedy  to  com- 
pel road  trustees  to  repair  a  road. 

But  see  Rex  v.  Bower  (1823)  1  Bam. 
&  C.  586,  107  Eng.  Reprint,  215,  2 
Dowl.  &  R.  842,  1  L.  J.  K.  B.  110, 
wherein  it  was  said  that  mandamus 
was  the  proper  remedy  to  compel  one 
to  take  the  oath,  and  to  take  on  him- 
self and  execute  the  office  of  common 
councilman  of  a  borough  and  town, 
although  the  court  said  that  it  was 
an  offense  at  common  law  to  refuse 
to  serve  an  office  when  duly  elected. 

In  Rhinehart  &  D.  Co.  v.  McArthur 
(1918)  123  Va.  556,  96  S.  E.  829,  it 
was  held  that  where,  in  an  equity  pro- 
ceeding, a  clerk  of  the  court  had  been 
ordered  to  turn  over  to  a  designated 
person  money  deposited  with  the 
court,  it  was  futile  to  proceed  by  man- 
damus, as  such  proceeding  could  not 
afford  any  greater  relief  than  could 
have  been  obtained  by  applying  for 
contempt  proceedings,  where  the  order 
could  have  been  enforced  by  impris- 
onment, if  necessary.  M.  B. 
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JOHN  R.  SPANN,  PIflf.  in  Err., 

V. 

CITY  OF  DALLAS  et  aL 

Teanu  Supreme  Court  —  November  8,  19St, 

i—  Tex.  — ,  235  S.  W.  518.) 

Constitntional  law  —  deprivation  of  property  •—  forbidding  erection  of 
store  building. 

1.  Forbidding  the  erection  of  a  building  for  a  store  in  a  residence  dis- 
trict, without  consent  of  neighboring  property  owners  and  the  approval 
of  the  building  inspector,  deprives  the  owner  of  his  property  without  due 
process  of  law. 

[See  note  on  this  question  beginning  on  page  1395.] 


Definition  —  property. 

2.  Property  in  a  thing  consists  not 
only  in  its  ownership  and  possession, 
but  in  the  unrestricted  right  to  use, 
enjoyment,  and  disposition. 

[See  22  R.  C.  L.  87.] 

— police  power. 

8.  The  police  power  is  a  grant  from 
the  people  to  their  governmental 
agents  for  the  protection  of  the  health, 
the  comfort,  and  the  welfare  of  the 
public. 

[See  6  R.  C.  L.  185,  202,  et  seq.;  2 
R.  C.  L.  Supp.  66-59.] 

Constitutional  law  —  extent  of  police 
power. 

4.  The  police  power  is  subject  to 
the  limitation  imposed  by  the  Con- 
stitution upon  every  power  of  the 
government,  and  it  will  not  be  suf- 
fered to  invade  or  impair  the  funda- 
mental liberties  of  the  citizens. 

[See  6  R.  C.  L.  195  et  seq.;  2  R.  C. 
L.  Supp.  54.] 

—natural  rights  —  use  of  property. 

5.  The  right  to  acquire  and  own 
property,  and  to  deal  with  it  and  use 
it  as  the  owner  chooses  so  long  as  the 
use  harms  nobody,  is  a  natural  right 


to  which  the  police  power  of  the  state 
is  subordinate. 

[See  6  R.  C.  L.  198;  2  R.  C.  L.  Supp. 
62.] 

—  justification  for  exercise  of  police 
power. 

6.  The  return  for  the  sacrifice  of 
private  rights,  through  the  exercise  of 
the  police  power,  should  be  the  at- 
tainmei)t  of  some  public  object  of  suffi- 
cient necessity  and  importance  justly 
to  warrant  the  exertion  of  the  power. 

—  restriction  on  use  of  property  — 
validity. 

7.  A  law  which  assumes  to  be  a 
police  regulation,  but  deprives  the 
citizen  of  the  use  of  his  property 
under  the  pretense  of  preserving  the 
public  health,  safety,  comfort,  or  wel- 
fare, when  it  is  manifest  that  such  is 
not  the  real  object  and  purpose  of  the 
regulation,  will  be  set  aside  as  a  clear 
and  direct  invasion  of  the  right  of 
property  without  any  compensation. 

[See  6  R.  C.  L.  236  et  seq.;  2  R.  C. 
L.  Supp.  74.] 

Nuisance  —  retail  store  —  legislative 
declaration. 

8.  Legislative  declaration  cannot 
make  an  ordinary^  retail  store  in  a 
residence  district  a  nuisance. 

[See  20  R.  C.  L.  386,  442.] 


Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  Supreme  Judicial 
District  to  review  a  judgment  affirming  a  judgment  of  the  District  Court 
for  Dallas  County  (Foree,  J.)  denying  writs  of  mandamus  and  injunction 
in  a  suit  to  compel  the  issuance  of  a  building  permit  and  to  restrain  defend- 
ants from  interfering  with  plaintiff's  erection  of  storehouses  on  his  lot. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Read,  Lowrance,  &  Bates, 

for  plaintiff  in  error: 

The  ordinance  adopted  by  the  city 
of  Dallas,  July  19,  1915,  is  not  within 
the  police  powers  of  the  city. 

Milliken  v.  Weatherford,  54  Tex. 
888,  88  Am.  Rep.  629;  San  Antonio  v. 
Salvation  Army,  —  Tex.  Civ.  App.  — , 
127  S.  W.  860,  denied  in  104  Tex.  683; 
2  Dill.  Mun.  Corp.  §  695;  Freund,  Pol. 
Power,  §  181 ;  Re  Hong  Wah,  82  Fed. 
623;  People  ex  rel.  Lankton  v.  Roberts, 
90  Misc.  439,  153  N.  Y.  Supp.  143; 
Willison  V.  Cooke,  54  Colo.  320,  44 
L.R.A.(N.S.)  1030,  180  Pac.  828;  State 
V.  Whitlock,  149  N.  C.  542,  128  Am.  St. 
Rep.  670,  63  S.  E.  123,  16  Ann.  Cas. 
765;  Fruth  v.  Board  of  Affairs,  75  W. 
Va.  456,  L.R.A.1915C,  981,  84  S.  E. 
105;  Bryan  v.  Chester,  212  Pa.  259,  108 
Am.  St.  Rep.  870,  61  Atl.  894;  Boyd  v. 
Frankfort,  117  Ky.  199,  111  Am.  St. 
Rep.  240,  77  S.  W.  669;  Calvo  v.  New 
Orleans,  136  La.  480.  67  So.  338;  St. 
Louis  V.  Dreisoerner,  243  Mo.  217,  41 
L.R.A.(N.S.)  177,  147  S.  W.  998;  St 
Louis  v.  Dorr,  145  Mo.  466,  42  L.R.A. 
686,  68  Am.  St.  Rep.  576.  41  S.  W. 
1094,  46  S.  W.  976;  People  ex  rel. 
Friend  v.  Chicago,  261  III.  16.  49  L.R.A. 
(N.S.)  438,  103  N.  E.  609,  Ann.  Cas. 
1915A,  292;  Byrne  v.  Maryland  Realty 
Co.  129  Md.  202,  L.R.A.1917A,  1216,  98 
Atl.  547;  Haller  Sign  Works  v.  Phys- 
ical Culture  Training  School,  249  III. 
436,  34  L.R.A.(N.S.)  998,  94  N.  E.  920; 
Curran  Bill  Posting  &  Distributing  Co. 
V.  Denver,  47  Colo.  221,  27  L.R.A. 
(N.S.)  544,  107  Pac.  261;  Com.  v.  Bos- 
ton Adv.  Co.  188  Mass.  348,  69  L.R.A. 
817,  108  Am.  St.  Rep.  494,  74  N.  E. 
601;  Bill  Posting  Sign  Co.  v.  Atlantic 
City,  71  N.  J.  L.  72,  58  Ail.  342;  Peo- 
ple ex  rel.  Dilzer  v.  Caldc:-,  80  /■'"^. 
Div.  503,  85  N.  Y.  Supp.  1015. 

The  ordinance  is  void  because  it  de- 
prives plaintiff  of  his  property,  in  that 
it  denies  him  the  right  to  use  the  same 
for  a  lawful  purpose,  without  due 
process  of  law,  and  denies  him  the 
equal  protection  of  the  law. 

Yick  Wo  V.  Hopkins,  118  U.  S,  356, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Eubank  v.  Richmond,  226  U.  S.  137, 
57  L.  ed.  156,  42  L.R.A.(N.S.)  1123, 
33  Sup.  Ct.  Rep.  76,  Ann.  Cas.  1914B, 
192;  Barthet  v.  New  Orleans,  24  Fed. 
563;  Re  Quong  Woo,  13  Fed.  229;  Wil- 
lison V.  Cooke,  54  Colo.  320,  44  L.R.A. 
(N.S.)  1030,  130  Pac.  828;  St.  Louis 
v.  Russell,  116  Mo.  248,  20  L.R.A.  721, 
22  S.  W.  470;  People  ex  rel.  Friend  v. 
Chicago,  261  111.  16,  49  L.R.A.(N.S.) 


438,  103  N.  E.  609,  Ann.  Cas.  1915A, 
292;  St.  Louis  v.  Dorr,  145  Mo.  466, 
42  L.R.A.  686,  68  Am.  St.  Rep.  575,  41 
S.  W.  1094,  46  S.  W.  976;  State  ex  rel. 
Omaha  Gas  Co.  v.  Withnell,  78  Neb. 
33,  8  L.R.A.(N.S.)  978,  126  Am.  St. 
Rep.  586, 110  N.  W.  680;  Ex  parte  Sing 
Lee,  96  Cal..354,  24  L.R.A.  195,  31  Am. 
St.  Rep.  218,  31  Pac.  245;  State  v.  Gari- 
baldi, 44  La.  Ann.  809,  11  So.  36;  SL 
Louis  v.  Howard,  119  Mo.  41,  41  Am. 
St.  Rep.  630,  24  S.  W.  770;  Chicago  v. 
Gunning  System,  214  111.  628,  70  L.R.A. 
230,  73  N.  E.  1035,  2  Ann.  Cas.  892; 
Bostock  V.  Sams,  95  Md.  400,  59  L.R.A. 
282,  98  Am.  St.  Rep.  894,  52  Atl.  665; 
State  V.  Tenant,  110  N.  C.  609,  15 
L.R.A.  428,  28  Am.  St.  Rep.  715,  14 
S,  E.  387;  Sioux  Falls  v.  Kirby,  6  S.  D. 
62,  25  L.R.A.  621,  60  N.  W.  156;  Balti- 
more V.  Radecke,  49  Md.  217,  33  Am. 
Rep.  239 ;  Newton  v.  Belger,  143  Mass. 
598,  10  N.  E.  464;  State  v.  Fiske,  9 
R.  I.  94;  Richmond  v.  Dudley,  129  Ind. 
112,  IS  L.R.A.  587,  28  Am.  St.  Rep. 
180,  28  N.  E.  812;  Hudson  v.  Thome, 
7  Paige,  261;  People  ex  rel.  Lankton 
V.  Roberta,  90  Misc.  439,  153  N.  Y. 
Supp.  143;  Bessonies  v.  Indianapolis. 
71  Ind.  189;  State  v.  Mahner,  43  La. 
Ann.  496,  9  So.  480;  Anderson  v.  Well- 
ington, 40  Kan.  173,  2  L.R.A.  110,  10 
Am.  St.  Rep.  176, 19  Pac.  719 ;  Chicago 
V.  Trotter,  136  111.  430,  26  N.  E.  859; 
Matter  of  Frazee,  63  Mich.  396,  6  Am. 
St.  Rep.  310,  30  N.  W.  72;  Noel  v.  Peo- 
ple, 187  111.  587,  52  L.R.A.  287,  79  Am. 
St.  Rep.  238,  68  N.  E.  616;  Freund. 
Pol.  Po*er,  §  643. 

Messrs.  C.  F.  O'Donnell,  Barry  Mil- 
ler. James  J.  Collins,  and  Carl  B.  Cal- 
laway for  defendants  in  error. 

Phillips,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  question  in  the  case  is  the 
validity  of  an  ordinance  of  the  city 
of  Dallas,  prohibiting,  under  penal- 
ty, the  construction  of  any  business 
house  within  what  the  ordinance  de- 
nominates a  residence  disti  t  of  the 
city,  except  with  the  consent  of 
three  fourths  of  the  property  own- 
ers of  the  district,  and  on  the  build- 
ing inspector's  approval  of  the 
design  of  the  proposed  structure. 

The  ordinance  defines  a  residence 
district  to  be  any  part  of  the  city 
where  there  are  more  dwelling 
houses  than  business  houses  within 
a  radius  of  300  feet  from  the  place 
where  any  business  houses  intended 
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for  the  barter  and  sale  of  goods  and 
merchandise  of  any  description,  or 
for  the  conduct  of  any  business,  are 
sought  to  be  constructed. 

Anyone  desiring  to  erect  such  a 
business  house  at  any  place  within 
the  city  outside  the  fire  hmits,  as 
designated  at  the  time  of  the  enact- 
ment of  the  ordinance  or  as  may  be 
hereafter  designated  by  ordinance, 
is  by  the  ordinance  required  to  ap- 
ply to  the  board  of  commissioners 
for  a  permit  for  that  purpose,  show- 
ing the  location  of  the  proposed 
building.  If  the  board  is  satisfied 
that  there  are  not  more  residences 
than  business  houses  within  a  ra- 
dius of  300  feet  from  the  proposed 
site,  "and  that  the  applicant  is  en- 
titled to  such  permit,"  then,  under 
the  ordinance,  the  permit  shall  is- 
sue. 

If,  however,  the  site  of  the  pro- 
posed business  house  be  within  "a 
residence  district,"  that  is,  a  district 
containing  more  residences  than 
business  houses  within  a  radius  of 
300  feet  from  the  contemplated  site, 
there  must  accompany  the  applica- 
tion the  consent  of  three  fourths  of 
the  property  owners  owning  proper-  " 
ty  within  the  district.  In  such 
event  the  permit  shall  issue,  provid- 
ed "that  the  building  for  which  such 
permit  is  granted  must  be  of  a  de- 
sign approved  by  the  building  in- 
spector." 

Where,  within  "a  residence  dis- 
trict," there  are  two  or  more  adjoin- 
ing business  houses  which  were 
erected  prior  to  the  enactment  of 
the  ordinance,  and  the  proposed 
business  house  is  to  be  constructed 
"adjoining,  immediately  contiguous 
to,  or  in  extension  of,  an  existing 
business  house,"  then  the  consent  of 
property  owners  as  otherwise  re- 
quired is  not  necessary. 

Violation  of  the  ordinance  is  made 
a  misdemeanor,  subject  to  a  fine  of 
not  less  than  $60  or  more  than 
$200.  Every  act  done  toward  the  lo- 
cation and  erection  of  a  business 
house  without  the  required  permit 
is  made  a  separate  offense. 

The  plaintiff  owns  a  lot  at  the  cor- 
ner of  Ross  and  Fitzhugh  avenues 


m  the  city  of  Dallas,  frontmg  80 
feet  on  Boss  avenue,  and  within  "a 
residence  district"  as  defined  by  the 
ordinance.  It  was  purchased  by 
him  for  the  purpose  of  erecting 
business  houses  upon  it.  As  a  resi- 
dence lot  it  was  worth  at  the  time 
of  the  trial  $4,500 ;  as  a  business  lot, 
$8,500.  The  ordinance  was  not  in 
force  at  the  time  plaintiff  contract- 
ed to  purchase  the  lot  in  May,  1915. 
It  was  not  enacted  until  July  19, 
1915.  Before  purchasing  the  lot  the 
plaintiff  was  advised  by  the  city  at- 
torney that  there  was  no  law  pro- 
hibiting its  use  for  storehouses,  but 
that  one  might  be  enacted.  Early 
in  June,  1915,  the  plaintiff  sought  a 
permit  for  the  erection  of  his 
houses,  but  it  was  refused  by  the 
commissioner  of  streets  and  build- 
ings. He  renewed  his  effort  on  July 
14,  by  written  applifation,  stating 
that  the  proposed  storehouses  were 
to  front  on  Ross  avenue,  to  be  of 
brick,  one  story  in  height,  of  artistic 
design,  set  back  at  least  10  feet 
from  the  property  line,  to  cost  ap- 
proximately $6,500,  and  to  be  con- 
structed in  accordance  with  the  laws 
of  the  city.  His  application  '^as 
again  denied.  A  few  days  later  the 
ordinance  was  enacted. 

The  suit  was  one  to  compel  the 
issuance  of  a  building  permit  and  to 
restrain  the  city  and  its  officers 
from  interfering  with  the  plaintiff's 
erection  of  storehouses  on  his  lot. 
The  ordinance  was  pleaded  as  the 
defense  to  the  action. 

A  judgment  for  the  defendants 
was  aflirmed,  and  the  validity  of  the 
ordinance  sustained  by  a  majority 
of  the  honorable  court  of  civil  ap- 
peals for  the  fifth  district  ( —  Tex. 
Civ.  App.  — ,  189  S.  W.  999),  Asso- 
ciate Justice  Talbot  dissenting  from 
the  decision. 

The  ordinance  takes  no  heed  of 
the  character  of  business  to  be  con- 
ducted in  the  storehouse  which  it 
condemns.  It  disregards  utterly  the 
fact  that  the  business  may  be  legiti- 
mate, altogether  lawful,  in  no  way 
harmful,  and  even  serve  the  conven- 
ience of  the  neighborhood.  Its  pro- 
hibition is  absolute.     No  business 
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house  of  any  kind,  for  the  sale  of 
goods  of  any  character,  or  for  the 
conduct  of  any  business  whatsoever, 
is  its  command,  shall  be  permitted 
within  "a  residence  district"  with- 
out the  consent  of  three  fourths  of 
the  property  owners  of  the  district, 
and,  in  addition,  the  building  in- 
spector's approval  of  the  design  of 
the  structure.  Even  if  the  neces- 
sary consent  of  the  property  owners 
is  obtained,  and  though  the  building 
is  to  be  one  safe  and  substantial, 
yet,  according  to  the  ordinance,  if 
its  architectural  design  does  not  ac- 
cord with  the  taste  of  the  building 
inspector,  its  construction  is  no  less 
positively  interdicted.  No  rule,  no 
standard,  no  regulation  of  any  kind, 
is  given  whereby  the  applicant  may 
know  to  what  particular  design  of 
building  he  must  conform.  If  the 
design,  whatever  its  merits,  does 
not  suit  the  inspector,  it  is  within 
his  uncontrolled  power  to  prohibit 
the  building. 

The  justification  for  this  far- 
reaching  municipal  law,  as  urged  on 
behalf  of  the  city,  is  that  it  is  but  a 
rightful  exercise  of  its  police  power, 
as  \:onferred  by  a  general  charter 
provision  granting  it  the  authority 
to  protect  by  ordinance  "health,  life, 
and  property,"  abate  nuisances,  pre- 
serve and  enforce  "the  good  govern- 
ment, order,  and  security"  of  the 
city,  and  to  protect  "the  lives, 
health,  and  property"  of  its  inhab- 
itants. 

Passing  by  the  question  as  to 
whether  the  specific  power  to  regu- 
late the  location  of  storehouses — 
limiting  rights  of  property  secured 
to  every  citizen  under  the  general 
laws  of  the  state — ^may  be  deduced 
from  any  such  general  charter  pro- 
vision, or  may  not  be  exercised  by 
a  city  at  all  in  the  absence  of  ex- 
press statutory  or  charter  grant 
(Pye  v.  Peterson,  45  Tex.  312,  23 
Am,  Rep.  608 ;  People  ex  rel.  Friend 
V.  Chicago,  261  111.  16,  49  L.R.A. 
(N.S.)  438, 103  N.  E.  609,  Ann.  Cas. 
1915A,  292;  Clements  v.  McCabe, 
210  Mich.  207,  177  N.  W.  722),  we 
will  deal  at  once  with  what  we  con- 
sider the  larger  question  in  the  case ; 
namely,  whether  under  the  author- 


ity of  the  police  power  the  citizen 
may  be  denied  the  right  to  erect, 
and  in  effect  the  right  to  own,  a 
storehouse  in  a  residence  portion  of 
a  city,  for  the  conduct  of  a  lawful, 
inoffensive,  and  harmless  business. 

Property  in  a  thing  consists  not 
merely  in  its  ownership  and  posses- 
sion, but  in  the  un- 
restricted right  of  SToVe"';."" 
use,  enjoyment,  and 
disposal.  Anything  which  destroys 
any  of  these  elements  of  property 
to  that  extent  destroys  the  property 
itself.  The  substantial  value  of 
property  lies  in  its  use.  If  the  right 
of  use  be  denied,  the  value  of  the 
property  is  annihilated  and  owner- 
ship is  rendered  a  barren  right. 
Therefore  a  law  which  forbids  the 
use  of  a  certain  kind  of  property 
strips  it  of  an  essential  attribute 
and  in  actual  result  proscribes  its 
ownership. 

The  police  power  is  a  grant  of  au- 
thority from  the 
people  to  their  gov-  -••"~  »•"•'• 
eimmental  agente  for  the  protection 
of  the  health,  the  safety,  the  com- 
fort, and  the  welfare  of  the  public 
In  its  nature  it  is  broad  and  ccnn- 
prehensive.  It  is  a  necessary  and 
salutary  power;  since  without  it 
society  would  be  at  the  mercy  of  in- 
dividuial  interest,  and  there  would 
exist  neither  public  order  nor  secu- 
rity. While  this  is  true,  it  is  only  a 
power.  It  is  not  a  right.  The  pow- 
ers of  government,  under  our  sys- 
tem, are  nowhere  absolute.  They 
are  but  grants  of  authority  from  the 
people,  and  are  limited  to  their  true 
purposes.  The  fundamental  rights 
of  the  people  are  inherent  and  have 
not  been  yielded  to  governmental 
control.  They  are  not  the  subjects 
of  governmental  authority.  They 
are  the  subjects  of  Individual  au- 
thority. Constitutional  powers  can 
never  transcend  constitutional 
rights.  The  police  power  is  subjeMit 
to  the  limitations  r„„.„^„„_., 
imposed  by  the  Con-  imw-extent  •< 
Btitution  upon  every  »•"*•  »"'"'■ 
power  of  government;  and  it  will 
not  be  suffered  to  invade  or  impair 
the  fundamental  liberties  of  the  cit- 
izen, those  natural  rights  which  are 
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the  chief  concern  of  the  Constitu- 
tion and  for  whose  protection  it  was 
ordained  by  the  people.  All  grants 
of  power  are  to  be  interpreted  in  the 
light  of  the  maxims  of  Magna 
Charta  and  the  common  law  as 
transmuted  into  the  Bill  of  Rights ; 
and  those  things  which  those  max- 
ims forbid  cannot  be  regarded  as 
•within  any  ^ant  of  authority  made 
by  the  people  to  their  agents. 
Cooley,  Const.  Lim.  209.  In  our 
Constitution  the  liberties  protected 
by  the  Bill  of  Rights  are,  by  express 
provision,  "excepted  out  of  the  gen- 
eral powers  of  government."  It  is 
declared  that  they  "shall  forever  re- 
main inviolate,"  and  that  "all  laws 
contrary  thereto  sha|l  be  void." 

To  secure  their  property  was  one 
of  the  great  ends  for  which  men  en- 
tered into  society.  The  right  to  ac- 
quire and  own  property,  and  to  deal 

-n.tn«i  ri«ht.  "^^^  **  ^nd  USB  it  as 
—nn  of  »ro»-  the  owner  chooses 
*   ^"  so  long  as  the  use 

harms  nobody,  is  a  natural  right. 
It  does  not  owe  its  origin  to  consti- 
tutions. It  existed  before  them.  It 
is  a  part  of  the  citizen's  natural  lib- 
erty,— an  expression  of  his  freedom, 
— guaranteed  as  inviolate  by  every 
American  Bill  of  Rights. 

It  is  not  a  right,  therefore,  »ver 
which  the  police  power  is  para- 
mount. Like  every  other  funda- 
mental liberty,  it  is  a  right  to  which 
the  police  power  is  subordinate. 

It  is  a  right  which  takes  into  ac- 
count the  equal  rights  of  others ;  for 
it  is  qualified  by  the  obligation  that 
the  use  of  the  property  shall  not  be 
to  the  prejudice  of  others.  But  if, 
subject  alone  to  that  qualification, 
the  citizen  is  not  free  to  use  his 
lands  and  his  goods  as  he  chooses, 
it  is  difficult  to  perceive  wherein  his 
right  of  property  has  any  existence. 

The  ancient  and  established  max- 
ims of  Anglo-Saxon  law  which  pro- 
tect these  fundamental  rights  in  the 
use,  enjoyment,  and  di.sposal  of  pri- 
vate property,  are  but  the  out- 
growth of  the  lonp  and  arduous 
experience  of  mankind.  They  em- 
body a  painful,  tragic  history, — the 
record  of  the  struggle  against 
tyranny,   the   overseership  of  pre- 


fects, and  the  overlordship  of  kmgs 
and  nobles,  when  nothing  so  well 
bespoke  the  serfdom  of  the  subject 
as  his  incapability  to  own  property. 
They  proclaim  the  freedom  of  men 
from  those  odious  despotisms,  their 
liberty  to  earn  and  possess  their 
own,  to  deal  with  it,  to  use  it  and 
dispose  of  it,  not  at  the  behest  of  a 
master,  but  in  the  manner  that  be* 
fits  free  men. 

Laws  are  seldom  wiser  than  the 
experience  of  mankind.  These  great 
maxims,  which  are  but  the  reflection 
of  that  experience,  may  be  better 
trusted  to  safegruard  the  interests 
of  mankind  than  experimental  doc- 
trines whose  inevitable  end  will  be 
the  subversion  of  all  private  right. 

The  police  power  is  founded  in 
public  necessity,  and  only  public 
necessity  can  justify  its  exercise. 
The  result  of  its  operation  is  nat- 
urally, in  most  instances,  the 
abridgment  of  private  rights.  Pri- 
vate rights  are  never  to  be  sacrificed 
to  a  greater  extent  than  necessary. 
Therefore,  the  return  for  their  sac- 
rifice through  the  exercise  of  the 
police  power  should  _,„.„«e««,o« 
be  the  attamment  tor  exerci«e  of 
of  some  public  ob-  »""~  '^^"■ 
ject  of  sufiicient  necessity  and  im- 
portance to  justly  warrant  the  exer- 
tion of  the  power. 

The  public  health,  the  public  safe- 
ty, and  the  public  comfort  are  prop- 
erly objects  of  this  high  impor- 
tance; and  private  rights,  under 
reasonable  laws,  must  yield  to  their 
security. 

Since  the  right  of  the  citizen  to 
use  his  property  as  he  chooses,  so 
long  as  he  harms  nobody,  is  an  in- 
herent and  constitutional  right,  the 
police  power  cannot  be  invoked  for 
the  abridgment  of  a  particular  use 
of  private  property,  unless  such  use 
reasonably  endangers  or  threatens 
the  public  health,  the  public  safety, 
the  public  comfort  or  welfare.  A 
law  which   assumes     ,„.,,,„,,„„  „„ 

,  ,.  — rontrlot Ion    on 

to   be   a   ponce    regU-    n»o   of   property 

lation,  but  deprives  -"""•"«>■■ 
the  citizen  of  the  use  of  his  property 
under  the  pretense  of  preserving  the 
public   health,   safety,   comfort,   or 
welfare,  when  it  is  manifest  that 
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such  is  not  the  real  object  and  pur- 
pose of  the  ragulation,  will  be  set 
aside  as  a  clear  and  direct  invasion 
of  the  right  of  property  without  any 
compensating  advantages.  Cooley, 
Const.  Lim.  248. 

These  established  rales  provide 
the  test  for  the  validity  of  this  ordi- 
nance. 

The  ordinance  is  clearly  not  a 
regulation  for  the  protection  of  the 
public  health  or  the  public  safety. 
It  is  idle  to  talk  about  the  lawful 
business  of  an  ordinary  retail  store 
threatening  the  public  health  or  en- 
dangering the  public  safety.  It  is 
equally  idle,  in  our  opinion,  to  speak 
of  its  impairing  the  public  comfort 
or  as  being  injurious  to  the  public 
welfare  of  a  community.  Retail 
stores  are  places  of  trade,  it  is  true, 
but  as  ordinarily  conducted  they  are 
not  places  of  noise  or  confusion. 
This  is  particularly  true  of  small 
stores,  such  as  it  appears  the  plain- 
tiff contemplated  erecting.  The  or- 
dinary trading  that  goes  on  within 
them  is  reputable  and  honorable, 
and  can  hurt  nobody.  According  to 
common  experience  it  is  done  in  an 
orderly  manner.  It  could  disturb  or 
impair  the  comfort  of  only  highly 
sensitive  persons.  But  laws  are  not 
made  to  suit  the  acute  sensibilities 
of  such  persons.  It  is  with  common 
humanity — ^the  average  of  the  peo- 
ple— ^that  police  laws  must  deal.  A 
lawful  and  ordinary  use  of  property 
is  not  to  be  prohibited  because  re- 
pugnant to  the  sentiments  of  a  par- 
ticular class.  The  ordinance  visits 
upon  ordinary  retail  stores,  engaged 
in  a  useful  business,  conducted  in  an 
orderly  manner,  frequented  and 
availed  of  by  respectable  people,  and 
doubtless  serving  as  a  convenience 
to  many,  all  the  proscription  visited 
upon  conunon  nuisances.  In  the 
face  of  common  knowledge  that 
they  are  ordinarily  respectable  and 
peaceable  places  for  the  conduct  of 
perfectly  lawful  pursuits  evolved 
out  of  recognized  customs  and  hab- 
its of  the  people  as  old  as  American 
life,  the  ordinance  deals  with  them 
as  though  they  had  all  the  offensive 
character  of  a  nuisance.    But  their 


treatment,  in  effect,  by  the  ordi- 
nance as  a  nuisance,  does  not  make 
them  so.  It  is  a  doictrine  not  to  be 
tolerated  in  this  country  that  either 
state  or  municipal  authorities  can, 
by  their  mere  declaration,  make  a 

particular    use     of  H,t««ce-r,t«ii 
property  a  nuisance  ■tore-ieirf«i«- 
which  is  not  so,  and  "^*  *~'-~«— 
subject  it  to  the  ban  of  absolute  pro- 
hibition.    Yates  V.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984. 

If  the  presence  of  a  store  in  a  resi- 
dence district  of  the  city  is  a  hurt- 
ful thing,  so  much  so  as  to  warrant 
its  proscription  by  law,  certainly  it 
is  not  rendered  kiss  harmful  by  the 
fact  that  three  fourths  of  the  prop- 
erty owners  of  the  immediate  area, 
— many  of  whom  may  not  reside 
there  at  all, — consent  to  its  pres- 
ence. Yet  this  ordinance,  while 
treating  the  presence  of  a  store  as 
so  injurious  to  the  public  as  to  jus- 
tify the  extreme  penalty  of  its  abso- 
lute prohibition,  recognizes  that  if  a 
certain  number  of  property  owners 
of  the  district  approve  of  its  pres- 
ence, all  of  its  injurious  properties 
will  disappear. 

This  feature  of  the  ordinance,  in 
our  opinion,  reveals  its  true  purpose. 
It  reveals  with  reasonable  clearness 
that-  its  object  is  not  to  protect  the 
public  health,  safety,  or  welfare 
from  any  threatening  injury  from  a 
store,  but  to  satisfy  a  sentiment 
against  the  mere  iH-esence  of  a  store 
in  a  residence  part  of  the  city. 

It  is  doubtless  offensive  to  many 
people  for  a  store  to  be  located  with- 
in a  given  area  where  they  own  resi- 
dence property.  Others  would  pos- 
sibly regard  the  store  as  a  conven- 
ience. An  esthetic  sense  might  con- 
demn a  store  buiiding  within  a 
residence  district  as  an  alien  thing 
and  out  of  place,  or  as  marring  its 
architectural  symmetry.  But  it  is 
not  the  law  of  this  land  that  a  man 
may  be  deprived  of  the  lawful  use  of 
his  property  because  his  tastes  are 
not  in  accord  with  those  of  his 
neighbors.  The  law  is  that  he  may 
use  it  as  he  chooses,  regardless  of 
their  tastes,  if  in  its  use  he  does  not 
harm   them.     Under  the   common 
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law  and  in  a  free  country  a  man  has 
the  unqualified  right  to  erect  upon 
his  l&nd  nonhazardous  buildings  in' 
keeping  with  his  own  taste  and  ac- 
cording to  his  own  convenience  and 
means,  without  regard  to  whether 
they  conform  in  size  or  appearance 
to  other  structures  in  the  same 
vicinity,  even  though  they  may  tend 
to  depreciate  the  value  of  surround- 
ing improved  and  unimproved  prop- 
erty. Bostock  v.  Sams,  95  Md.  400, 
59  L.R.A.  282,  93  Am.  St  Rep.  394, 
52  Atl.  665. 

It  would  be  tyranny  to  say  to  a 
poor  man  who  hi^pens  to  own  a  lot 
within  a  residence  district  of  pala- 
tial structures,  and  his  title  subject 
to  no  servitude,  that  he  could  not 
erect  a  humble  home  upon  it  suited 
to  his  means,  or  that  any  residence 
he  might  erect  must  equal  in  gran- 
deur those  about  it.  Under  his  con- 
stitutional rights  he  could  erect 
such  a  structure  as  he  pleased,  so 
long  as  it  was  not  hazardous  to 
others.  It  might  proclaim  his  pov- 
erty ;  it  might  advertise  the  humble- 
ness of  his  station;  it  might  stand 
as  a  speaking  contrast  between  his 
iinancia]  rank  and  that  of  his  neigh- 
bors. Yet  it  would  be  his  "castle;" 
and  the  Constitution  would  shield 
him  in  its  ownership  and  in  its  use. 

If  the  citizen  is  not  to  be  left  free 
to  determine  the  architecture  of  his 
own  house,  and  the  lawful  and  un- 
injurious  use  to  which  he  will  put 
it;  if  he  is  not  to  be  permitted  to 
improve  his  land  as  he  chooses  with- 
out hurt  to  his  .neighbors;  if,  by 
law,  he  is  to  be  allowed  to  do  these 
things  only  as  officials  or  the  public 
shall  decree,  or  as  may  for  the  time 
suit  the  taste  of  a  part  of  the  com- 
munity, the  law  might  as  well  deal 
candidly  with  him  and  assert  that 
he  holds  his  property  altogether  at 
public  sufferance.  It  might  as  well- 
prescribe  the  kind  of  clothes  he  and 
his  family  shall  wear  and  the  sort 
of  food  they  shall  eat.  Some  people 
are  as  much  offended  by  the  clothes 
and  diet  of  other  people  as  they  are 
by  the  style  of  their  houses.  As  a 
great  judge  has  warned:  "Such  leg- 
islation may  invade  one  class  of 
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rights  to-day  and  another  to-mor- 
row, and  if  it  can  be  sanctioned  un- 
der the  Constitution,  while  far  re- 
moved in  time,  we  will  not  be  far 
away  in  practical  statesmanship 
from  those  ages  when  governmental 
prefects  supervised  the  build^g  of 
houses,  the  rearing  of  cattle,  the 
sowing  of  seed,  and  the  reaping  of 
grain,  and  governmental  ordinances 
regulated  the  movements  and  labor 
of  artisans,  the  rate  of  wages,  the 
price  of  food,  the  diet  and  clothing 
of  the  people,  and  a  large  range  of 
other  affairs  long  since  in  all  civi- 
lized lands  regarded  as  outside*  of 
governmental  functions."  Re  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  636. 

City  ordinances  of  the  same  kind 
as  this  one,  seeking  to  interdict  the 
presence  of  stores  within  residence 
districts  of  cities,  have  generally 
been  held  unconstitutional  by  Amer- 
ican courts,  as  an  unwarranted  in- 
vasion of  the  right  of  private  prop- 
erty, and  not  to  be  suffered  under 
the  guise  of  the  police  power.  Peo- 
ple ex  rel.  Friend  v.  Chicago,  261  111. 
16,  49  L.R.A.(N.S.)  438,  103  N.  E. 
609,  Ann.  Cas.  1915A,  292 ;  Willison 
v.  Cooke,  54  Colo.  320,  44  L.R.A. 
(N.S.)  1030,  130  Pac.  828;  Calvo  v. 
New  Orleans,  136  La.  480,  67  So. 
338 ;  St.  Louis  v.  Dorr,  145  Mo.  485, 
42  L.R.A.  686,  68  Am.  St.  Rep.  575, 
41  S.  W.  1094,  46  S.  W.  976;  2  Dill. 
Mun.  Corp.  5th  ed.  §  695. 

Like  municipal  regulations  inter- 
fering with  private  property  rights 
and  founded  upon  purely  esthetic 
considerations  are  universally  held 
invalid.  Haller  Sign  Works  v.  Phys- 
ical Culture  Training  School,  249  111. 
436,  34  L.R.A.(N.S.)  998,  94  N.  E. 
920;  Passaic  v.  Paterson  Bill  Post- 
ing, Adv.  &  Sign  Painting  Co.  72  N. 
J.  L.  285,  111  Am.  St.  Rep.  676,  62 
Atl.  267,  5  Ann.  Cas.  995 ;  Byrne  v. 
Maryland  Realty  Co.  129  Md.  202, 
L.R.A.1917A,  1216,  98  Atl.  547; 
Quintini  v.  Bay  St.  Louis,  64  Miss. 
483,  60  Am.  Rep.  62, 1  So.  625;  Com. 
V.  Boston  Adv.  Co.  188  Mass.  348, 
69  L.R.A.  817, 108  Am.  St.  Rep.  464, 
74  N.  E.  601;  Fruth  v.  Board  of  Af- 
fairs, 75  W.  Va.  456,  L.R.A.1915C, 
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981,  84  S.  E.  105;  State  ex  rel.  Sale 
V.  Stahlman,  81  W.  Va.  335,  L.R.A. 
1918C,  77,  94  S.  E.  497;  Varney  & 
Green  v.  Williams,  155  Cal.  318,  21 
L.R.A.(N.S.)  741,  132  Am.  St.  Rep. 
88,  100  Pac.  867;  People  ex  rel. 
Wineburgh  Adv.  Co.  v.  Murphy,  195 
N.  Y.  127,  21  L.R.A.(N.S.)  735,  88 
N.  E.  17 ;  Freund,  Pol.  Power,  §  181. 

A  further  vice  in  the  ordinance  is 
that,  even  with  the  necessary  con- 
sent of  the  property  owners  of  the 
district,  a  business  house  may  not 
be  erected  within  it  except  upon  the 
building  inspector's 
ilJ^rid'eVrf^tio-  approval  of  the  de- 
SfdJri?r«^uo":  ^S^  ot  the  building 
ot  store  bniid-  No  rule  or  standard 
*■*•  is  given  to  govern 

the  applicant  in  fashioning  the  de- 
sign of  his  building  or  to  govern  the 
inspector  in  approving  or  rejecting 
it.  The  ordinance  leaves  it  to  the 
unbridled  discretion  of  the  inspector 
to  disapprove  the  design,  resulting 
in  a  refusal  of  the  permit  and  the 
prohibition  of  the  building.  This 
leaves  the  right  to  construct  the 
building  subject  to  the  arbitrary 
discretion  of  the  inspector,  and  of 
itself  renders  the  ordinance  void. 
The  very  essence  of  American  con- 
stitutions is  that  the  material  rights 
of  no  man  shall  be  subject  to  the 
mere  will  of  another.  Yick  Wo  v, 
Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064. 

Ordinances  containing  similar 
provisions  have  repeatedly  been 
held  unconstitutional.  Baltimore  v. 
Radecke,  49  Md.  217,  33  Am.  Rep. 
239;  Bostock  v.  Sams,  95  Md.  400, 
59  L.R.A.  282,  93  Am.  St.  Rep.  394, 
62  Atl.  665;  Richmond  v.  Dudley, 
129  Ind.  112,  13  L.R.A.  587,  28  Am. 
St.  Rep.  180, 28  N.  E.  312;  Plymouth 
V.  Schultheis,  135  Ind.  339,  35  N.  E. 
12;  State  v.  Tenant,  110  N.  C.  609, 
15  L.R.A.  423,  28  Am.  St.  Rep.  715, 
14  S.  E.  387;  Montgomery  v.  West, 
149  Ala.  311,  42  So.  1000,  9  L.R.A. 
(N.S.)  659, 123  Am.  St.  Rep.  33,  and 
notes,  13  Ann.  Cas.  651.  And  see 
Judge  Davidson's  dissenting  opinion 
in  the  Broussard  Case,  74  Tex.  Crim. 
Rep.  333,  L.R.A.1918B,  1091,  169  S. 
W.  665,  Ann.  Cas.  1917E,  919. 


Two  decisions  of  the  Supreme 
Court  of  the  United  States  are  re- 
lied on  by  the  honorable  court  of 
civil  appeals  in  support  of  the  valid- 
ity of  this  ordinance.  They  are 
Sligh  V.  Kirkwood,  237  U.  S.  52,  59 
L.  ed.  835,  35  Sup.  Ct.  Rep.  501,  and 
Reinman  v.  Little  Rock,  237  U.  S. 
171,  59  L.  ed.  900,  35  Sup.  Ct.  Rep. 
611.  Neither  decision  is  authorita- 
tive upon  the  question  here.  The 
first  affirmed  the  validity  of  a  state 
law  directed  at  the  shipment  of 
citrus  fruits  which  were  immature 
and  unfit  for  consumption.  The  law 
was  readily  sustainable  as  a  regula- 
tion for  the  protection  of  public 
health.  The  other  decision  upheld 
the  ordinance  of  a  city  making  it 
unlawful  to  conduct  the  business  of 
a  livery  stable;  likewise  sustainable 
as  a  regulation  in  the  interest  of 
public  health. 

Other  decisions  upholding  the 
validity  of  city  ordinances  interdict- 
ing billboards  in  populous  residence 
districts,  such  as  Cusack  Co.  v.  Chi- 
cago, 242  U.  S.  526,  61  L.  ed.  472, 
L.R.A.1918A,  136,  37  Sup.  a.  Rep. 
190,  Ann.  Cas.  1917C,  594,  relied  up- 
on by  the  defendants  in  error,  are 
without  any  bearing  here.  In  the 
Cusack  Case  the  court  but  gave  ef- 
fect to  the  decision  of  the  state  su- 
preme court  (267  111.  344,  108  N.  E. 
340,  Ann.  Cas.  1916C,  488),  which 
had  found  that  billboards  in  such 
districts  created  danger  from  fire, 
because  of  the  lodgment  of  combus- 
tible material  against  them,  and 
that  they  also  afforded  protection  to 
disorderly  and  law-breaking  per- 
sons. 

Another  decision  strongly  relied 
on  by  the  defendants  in  error  is  Re 
Opinion  of  Justices,  234  Mass.  597, 
127  N.  E.  525.  The  decision  sus- 
tains the  validity  of  an  ordinance 
segregating  manufacturing  and  com- 
mercial buildings  from  homes  and 
residences.  But  the  ordinance,  it 
appears,  was  passed  under  an  ex- 
press amendment  to  the  Constitu- 
tion of  Massachusetts,  granting  to 
the  legislature  the  express  power  to 
limit  buildings,  according  to  their 
use  or  constructi(Hi,  to  specified  dis- 
tricts of  cities  and  towns.    We  have 
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in  Texas  no  such  constitutional  pro- 
vision. 

The  ordinance  here  is,  in  our  opin- 
ion, clearly  unconstitutional  and 
void.  The  judgments  of  the  Court 
of  Civil  Appeals  and  District  Court 
are  therefore  reversed,  and  judg- 
ment is  here  rendered  for  the  plain- 
tiff in  error,  awarding  him  the  relief 
he  sought  in  the  trial  court. 
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The  motion  for  rehearing  vpas 
overruled  November  30,  1921,  but 
the  court,  of  its  own  motion,  modi- 
fied the  judgment,  and  ordered  that 
the  city  of  Dallas,  its  officials,  etc., 
be  enjoined  and  restrained  from  in- 
terfering with  plaintiff  in  error, 
John  R.  Spann,  in  the  erection  of  the 
storehouses  on  the  lot  described  in 
his  original  petition. 


ANNOTATION. 

Zoning:  creation  by  (tatote  or  ordinance  of  restricted  rendence  district*  within 
munidpality  from  «^ch  business  buildings  are  exeladed. 


For  the  power  of  eminent  domain 
to  condemn  against  particular  use  of 
property,  see  the  annotation  to  State 
ex  rel.  Twin  City  Bldg.  &  Invest.  Co. 
V.  Houghton,  8  A.L.R.  585, 

A  few  years  ago  it  would  have  been 
generally  answered  that  a  statute  or 
ordinance  would  not  be  sustained 
which  sought  to  create  a  residence 
district  from  which  all  business  build- 
ings were  to  be  excluded. 

In  People  ex  rel.  Friend  v.  Chicago 
(1918)  261  UL  16,  49  L.R.A.(N.S.) 
438,  103  N.  E.  609,  Ann.  Cas.  1916A, 
292,  it  was  held  that  an  ordinance 
making  it  unlawful  to  locate,  build, 
or  construct  any  retail  store  in  any 
block  used  exclusively  for  residence 
purposes,  without  the  written  consent 
of  a  majority  of  the  property  owners, 
according  to  frontage,  on  both  sides 
of  the  street  in  the  block  in  which  the 
building  is  to  be  located,  cannot  be 
sustained  as  an  exercise  of  the  police 
power,  there  being  nothing  inherently 
dangerous  to  the  health  or  safety  of 
the  public  in  conducting  a  retail  store. 

In  St.  Louis  V.  Dorr  (1898)  145 
Mo.  466,  42  L.R.A.  686,  68  Am.  St. 
Rep.  575,  41  S.  W.  1094,  it  was  held 
that  an  ordinance  was  invalid  which 
provided  that  "the  houses  fronting 
or  bordering  on  Washington  boule- 
vard, between  Grand  avenue  and 
Kingshighway,  shall  be  used  as  resi- 
dences only,  and  no  business  avoca- 
tions whatever  shall  be  allowed  to 
be  followed  in  same,"  as  an  unconsti- 
tutional invasion  of  the  right  of  pri- 
vate property;  but  there  were  other 
reasons  for  the  invalidity  of  the  ordi- 
nance. 


In  a  Louisiana  case  it  was  held  that 
a  city  has  no  authority  to  make  it  un- 
lawful "to  establish  any  sort  of  busi- 
ness whatever  on"  a  certain  street 
under  power  to  regulate  the  location 
and  inspection  of  "all  places  of  busi- 
ness likely  to  be  or  (which  may)  be- 
come detrimental  to  health  or  com- 
fort," as  the  city  is  acting  merely 
from  esthetic  considerations.  Calvo 
v.  New  Orleans  (1915)  136  La.  480, 
67  So.  338,  where  the  plaintiff  had 
been  arrested  for  keeping  a  dry 
grocery.  It  was  also  held  in  the  same 
case  that  the  power  was  not  embraced 
in  the  charter  grant  of  "all  powers, 
privileges,  and  functions  which,  by  or 
pursuant  to  the  Constitution  of  this 
state,  have  been,  or  could  be,  granted 
to  or  exercised  by  any  city."  The 
court  said:  "Defendant  has  not 
pointed  the  court  to  any  city  which 
exercises  the  power  of  prohibiting  al) 
business  from  a  public  street,  and 
which  restricts  its  use  for  residential 
purposes." 

In  State  ex  rel.  Lachtman  v.  Hough- 
ton (1916)  134  Minn.  226,  L.R.A. 
1917F,  1050,  158  N.  W.  1017,  where 
the  city  had  legislative  authority  for 
adopting  the  ordinance,  it  was  held 
that  an  ordinance  prohibiting  the 
owner  from  erecting  a  store  building 
upon  land  within  a  residential  district 
could  not  be  sustained  as  a  legitimate 
exercise  of  the  police  power,  and  was 
an  unlawful  invasion  of  the  rights 
secured  to  him  by  the  Constitution. 
The  ordinance  established  a  residen- 
tial district,  and  provided  that  "no 
person  shall  hereafter  erect  within 
said  district  any  building  except  those 
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used  for  residence  purposes,  includ- 
ing duplex  and  double  houses,  flats, 
tenement  and  apartment  houses,  and 
there  are  hereby  prohibited  within 
said  district  the  erection  and  mainte- 
nance of  hotels,  stores,  factories, 
warehouses,  dry-cleaninsr  plants,  pub- 
lic garaeres  or  stables,  or  any  industri- 
al establishment  or  any  business 
whatsoever." 

In  Willison  v.  Cooke  (1913)  64 
Colo.  320,  44  L.R.A.(N.S.)  1030,  180 
Fac.  828,  it  was  held  that  an  ordi- 
nance was  invalid  which  required  an 
owner  proposing  to  erect  a  store 
building  in  a  certain  part  of  the  city 
to  secure  the  approval  of  a  majority 
of  the  owners  of  the  property  in  the 
same  block  on  the  same  side  of  the 
street,  and  of  the  owners  of  the  prop- 
erty in  the  block  on  the  opposite  side 
of  the  street  or  avenue  facing  the 
same,  and  further,  that  he  must  ob- 
serve a  building  line.  The  court  con- 
sidered that  the  ordinance  was  invalid 
not  only  because  there  was  no  express 
power  in  the  municipality  to  pass  it, 
but  because  it  infringed  the  Bill  of 
Rights.  The  court  stated  that  a  store 
building  is  in  no  sense  a  menace  to 
the  comfort,  safety,  or  general  wel- 
fare of  the  public,  and,  if  so,  such 
objections  would  in  no  sense  be  re- 
moved by  the  required  consent  to  its 
construction  of  the  neighboring  own- 
ers; nor  was  it  any  more  or  less  ob- 
jectionable on  the  score  mentioned 
whether  it  was  limited  to  a  part  of  the 
lot  or  not;  and  said:  'This  deprives 
&im  of  the  fundamental  right  to  erect 
a  store  building  upon  his  lots  cover- 
ing such  portions  thereof  as  he 
chooses,  although,  by  so  doing,  he 
does  not  imperil  or  threaten  injury 
to  others  of  which  they  can  lawfully 
complain.  A  store  building  in  a  resi- 
dence section  of  the  city  is  not  desir- 
able, from  an  esthetic  point  of  view; 
but  restrictions  for  this  purpose  alone 
cannot  be  upheld,  as  it  is  only  those 
having  for  their  object  the  safety  and 
welfare  of  the  public  which  justifies 
restricting  a  use  of  property  by  the 
owner." 

In  People  ex  rel.  Lankton  y.  Rob- 
erts (1915)  90  Misc.  439,  153  N.  Y. 
Supp.  143,  affirmed  in  (1916)  171  App. 


Div.  890,  156  N.  Y.  Supp.  1133,  the 
court  condemned  a  statute,  since  re- 
pealed, relating  to  cities  of  the  second 
class,  known  as  the  "Housing  Act" 
(§  9  of  chap.  774,  Laws  1913,  as 
amended  by  chap.  798  of  Laws  1913, 
repealed  by  chap.  82  of  Laws  1915), 
providing  that  one  side  or  street 
frontage  of  a  block  should  become  a 
"residence  district"  when  a  petition 
of  two  thirds  of  the  owners  to  that 
effect  was  approved  by  the  common 
council,  and  should  continue  to  be  such 
a  residence  district  until  a  like  peti- 
tion that  the  district  cease  to  be  a 
residence  district  should  be  affirmed 
by  the  common  council;  and  that,  in 
general,  buildings  other  than  private 
dwellings  should  not  be  erected  in 
residence  districts  except  upon  "the 
written  consent  of  the  owners  afore- 
said." The  court  granted  a  manda- 
mus to  the  city  superintendent  of 
buildings,  compelling  him  to  issue  to 
the  relator  a  permit  to  change  a  resi- 
dence into  an  undertaking  establish- 
ment, considering  the  statute  as  an 
unconstitutional  restriction  upon  pri- 
vate property,  and  not  a  valid  exercise 
of  the  police  power. 

In  Levy  v.  Mravlag  (1921)  —  N.  J. 
L.  — ,  115  Atl.  350,  it  was  held  that 
an  ordinance  which  provides  that  no 
permit  shall  be  granted  for  the  erec- 
tion of  any  structure  to  be  used  for 
the  sale,  at  retail  or  wholesale,  of 
goods,  which  is  intended  to  be  erected 
within  600  feet  in  any  direction  along 
any  street  where  three  fourths  of  the 
property  is  used  or  intended  for  use 
for  residence  purposes,  until  there  be 
filed  with  the  municipal  authorities 
written  consent  to  the  intended  use 
by  those  representing  the  owners  of 
three  fourths  of  the  property  used, 
or  intended  for  use,  for  residence  pur- 
poses within  the  limit  specified,  is  in- 
valid, because  the  municipality  cannot 
lawfully  delegate  the  power  of  regu- 
lation to  a  special  body  of  contiguous 
landowners  within  a  limited  district; 
for  that  power,  if  it  exists  in  the  mu- 
nicipal body,  is  legislative,  and  not  ad- 
ministrative, and  cannot  be  delegated. 
And  it  was  also  held  that  such  an 
ordinance  cannot  be  justified  upon  the 
ground  that  it  is  necessary  for  public 
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safety,  and  its  only  effect  is  to  deprive 
the  owner  of  his  property  or  the  use 
thereof  without  compensation,  nor  can 
it  be  justified  upon  the  ground  that  it 
falls  within  the  police  power.  The 
court  said,  inter  alia :  "This  ordinance 
seems  to  be  an  attempt  to  subject  the 
right  of  a  landowner  to  use  his  prop- 
erty as  he  sees  fit  to  the  vote  of  three 
fourths  of  the  landowners  on  the  same 
street,  within  a  limited  area,  not  be- 
cause the  proposed  use  would  endan- 
ger the  public  safety  or  health,  but 
for  the  purpose  of  beautifying  the  ap- 
pearance of  a  particular  portion  of  a 
street,  and  subjects  the  right  bf  the 
landowner  to  the  character  of  the  use 
he  would  make  of  his  land  to  a  popu- 
lar vote  restricted  to  an  area  of  600 
feet  in  any  direction  from  it." 

And  as  will  be  seen  in  the  reported 
case  (Spann  v.  Dallas,  ante,  1387) 
the  court  grants  the  relief  demanded 
by  a  lot  owner  in  the  city  of  Dallas 
who  had  been  unable  to  get  a  permit 
to  erect  storehouses  thereon,  the  court 
holding  unconstitutional  and  void  an 
ordinance  of  the  city  providing  that 
there  should  not,  without  the  consent 
of  three  fourths  of  the  property  own- 
ers within  800  feet,  be  located  within 
any  residence  portion  of  the  city  "any 
business  house  or  building  intended 
or  designed  to  be  used  for  the  barter 
and  sale  of  goods,  wares,  and  merchan- 
dise of  any  description  or  character, 
or  for  the  conduct  therein  of  any  busi- 
ness," it  being  provided  that  a  "resi- 
dence portion  of  the  city"  meant  any 
part  where  there  were  more  dwelling 
houses  than  business  houses  within  a 
radius  of  300  feet  of  the  intended  lo- 
cation of  the  business  house  in  ques- 
tion. The  court  answers  in  the  nega- 
tive its  question:  "Whether,  under 
the  authority  of  the  police  power,  the 
citizen  may  be  denied  the  right  to 
erect,  and  in  effect  the  right  to  own, 
a  storehouse  in  a  residence  portion 
of  a  city,  for  the  conduct  of  a  lawful, 
inoffensive,  and  harmless  business." 

This  case  was  followed  in  Hill  v. 
Storrie  (1921)  —  Ten.  Civ.  App.  — , 
236  S.  W.  234,  arising  upon  the  same 
ordinance. 

The  Central  Law  Journal  of  Feb. 
25,  1916  (vol.  82,  p.  142),  reports  the 


case  of  Lavery  v.  Jersey  City  (N.  J.) 
in  the  supreme  court  of  New  Jersey, 
holding  an  ordinance  unconstituttonal 
as  transcending  the  limits  of  the  po- 
lice power,  which  provided  that,  for  the 
purpose  of  protecting  property  on  res- 
idential streets,  etc.,  no  buildings  of 
any  kind  shall  be  constructed,  built, 
erected,  or  moved  upon  any  land  in 
Jersey  City  so  as  to  be  in  front  of  the 
whole  or  any  part  of  any  private 
dwelling  house  situated  upon  such 
land,  or  in  any  way  that  will  cut  off 
the  frontage  of  the  same,  unless  a 
permit  is  obtained  from  the  superin- 
tendent of  buildings.  (This  case  was 
reported  in  the  advance  sheets  of 
volume  96  Atl.  page  292,  but  was  not 
reported  in  thie  bound  volume,  and 
has  not  been  reported  in  the  New  Jer- 
sey oiflcial  reports.)  See  also  New 
Jersey  cases  referred  to  at  tiie  end 
of  this  annotation. 

The  courts,  however,  for  some  time 
have  been  taking  more  and  more  liber- 
al views  of  the  "zoning  power,"  and 
already  there  are  some  cases  which 
consider  that  the  police  power  is 
broad  enough  to  exclude  business 
buildings  from  residential  districts. 

Thus,  it  is  held  in  Des  Moines  v. 
Manhattan  Oil  Co.  (1921)  —  Iowa, 
— ,  —  A.L.R.  — ,  184  N.  W.  823  (re- 
hearing pending),  that  the  legislature 
may  authorize  cities  under  the  com- 
mission form  of  government,  upon 
petition  of  60  per  cent  of  the  own- 
ers of  real  estate  in  a  given  dis- 
trict residing  in  said  city,  to  estab- 
lish restricted  residence  districts,  and 
may  authorize  such  city  to  provide,  in 
establishing  such  a  district,  that  no 
buildings  except  residences,  school- 
houses,  churches,  and  other  similar 
structures,  shall  be  erected  without 
securing  a  permit  from  the  city  coun- 
cil. 

The  elaborate  zoning  scheme  of  the 
New  York  city  charter  does  not  seem 
to  have  had  much  judicial  discussion 
in  regard  to  its  constitutionality. 

In  Lincoln  Trust  Co.  v.  Williams 
Bldg.  Corp.  (1920)  229  N.  Y.  313,  128 
N.  E.  209,  it  was  held  that  the  buyer 
could  not  refuse  to  take  title  to  land 
as  not  free  from  encumbrances,  where 
it  was  at  the  time  of  the  contract 
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subject  to  a  resolution  of  the  city 
board  of  estimate  and  apportionment, 
entitled  "A  Resolution  Resrulating  and 
Limitinsr  the  Heisrht  and  Bulk  of 
Buildings  Hereafter  Erected,  and  Resr- 
ulating  and  Determining  the  Area  of 
Yards,  Courts,  and  Other  Open  Spaces, 
and  Regulating  and  Restricting  the 
Location  of  Trades  and  Industries, 
and  the  Location  of  Buildings  De- 
signed for  Specified  Uses,  and  Estab- 
lishing the  Boundaries  of  Districts 
for  the  Said  Purposes,"  and  which 
resolution  divided  the  real  estate  into 
three  districts, — ^"residence  district," 
"business  district,"  and  "unrestricted 
district."  The  land  which  the  defend- 
ant contracted  to  purchase  was  in  the 
residence  district.  The  court  stated 
that  the  resolution  was  passed  pursu- 
ant to  statutes,  and  that  "the  restric- 
tions imposed  are  due  to  the  so-called 
'zoning  law.'  ...  In  a  great  me- 
tropolis like  New  York,  in  which  the 
public  health,  welfare,  convenience, 
and  common  good  are  to  be  con- 
sidered, I  am  of  the  opinion  that  the 
resolution  was  not  an  encumbrance, 
since  it  was  a  proper  exercise  of  the 
police  power.  The  exercise  of  such 
power,  within  constitutional  limita- 
tions, depends  largely  upon  the  dis- 
cretion and  good  judgment  of  the  mu- 
nicipal authorities,  with  which  the 
courts  are  reluctant  to  interfere." 

In  People  ex  rel.  Sheldon  v.  Board 
of  Appeals  (1921)  116  Misc.  449,  189 
N.  Y.  Supp.  772  [affirmed  in  (1922)  — 
App.  Div.  — ,  192  N.  Y.  Supp.  945],  the 
constitutional  power  seems  not  to 
have  been  discussed,  but  taken  for 
granted,  where  an  application  for 
leave  to  erect  a  business  building  in 
a  New  York  City  district  restricted 
to  residence  use  was  denied. 

In  Re  Opinion  of  Justices  (1920) 
2S4  Mass.  697,  127  N.  E.  626,  the  court 
affirmed  the  validity  of  a  proposed 
act  providing,  among  other  things, 
that  "a  city  or  town  may,  by  ordinance 
or  by-law,  restrict  buildings  to  be 
used  for  particular  industries,  trades, 
manufacturing  or  commercial  pur- 
poses to  specified  parts  of  the  cil7  or 
tovm,  or  may  provide  that  such  build- 
ings, if  situated  in  certain  parts  of 
the  city  or  town,  shall  be  subject  to 


special  regulations  as  to  their  con- 
struction or  use.  ...  No  ordinance 
shall  be  established  hereunder  in  any 
city  until  after  a  public  hearing. 
.  .  .  No  by-law  shall  be  established 
hereunder  by  any  town  except  at  an 
annual  or  special  town  meeting  the 
warrant  for  which  contains  a  notice 
of  the  proposed  by-laws."  The  pro- 
posed act  was  not  to  apply  to  existing 
structures  or  to  the  existing  use  of 
any  building,  but  was  to  apply  to  al- 
terations for  different  use;  repeals 
or  modifications  of  ordinances  or  by- 
laws to  be  on  notice.  There  was  an 
exceptSon  as  to  public  service  corpo- 
rations, unless  the  department  of  pub- 
lic utilities  did  not  think  it  necessary 
in  a  particular  case.  The  court  con- 
sidered the  matter  with  reference  to 
the  Massachusetts  Constitution,  in- 
cluding amendment  60,  providing  that 
"the  general  court  shall  have  power 
to  limit  buildings  according  to  their 
use  or  construction  to  specified  dis- 
tricts of  cities  and  towns;"  and  also 
wit!)  reference  to  the  Constitution  of 
the  United  States. 

In  South  Orange  v.  Heller  (1921) 
92  N.  J.  Eq.  805,  US  Atl.  697,  the  con- 
stitutionality of  a  home  rule  act  (N. 
J.  1920,  P.  L.  p.  456)  was  not 
passed  upon,  as  the  court  held  the 
zoning  ordinance  there  in  question  to 
be  void,  and  not  sanctioned  by  the 
statute.  The  court  said:  "The  ordi- 
nance, the  basis  of  this  suit,  forbids 
infringement,  except,  to  use  the  lan- 
guage of  the  ordinance,  'without  a  spe- 
cial permit,  to  be  granted  only  upon 
resolution  of  the  board  of  trustees 
and  after  a  hearing.'  The  discretion- 
ary powers  reserved'  to  the  trustees 
to  give  to  one,  and  withhold  from  an- 
other, the  privilege  of  violating  the 
ordinance,  is  not  conferred  by  the- act, 
and  is  without  legal  force." 

In  Blakeslee  v.  Jersey  City  (1921) 
96  N.  J.  L.  284,  112  Atl.  693,  where 
the  pleadings  did  not  present  the  con- 
stitutional question,  and  judgment 
was  withheld  to  enable  an  adequate 
record  to  be  framed,  the  court  dis- 
cusses the  New  Jersey  Statute  of 
1920,  chap.  274,  which  apparently  re- 
lates to  cities  of  the  first  and  second 
classes,  ahd  expresses  the  opinion  that 
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missions,  or  boards  to  regulate  and 
restrict  the  location  of  buildings  de- 
signed for  specified  uses,  as  well  as 
the  location  of  trades  and  industries, 
does  not  authorize  the  zoning  or  re- 
stricting of  a  section  "strictly  for 
residential  purposes." 

It  seems  to  be  the  same  statute 
which  is  referred  to  in  Cliffside  Park 
Realty  Co.  v.  Cliflfside  Park  (1921) 
—  N.  J.  L.  — ,  114  Atl.  797,  where  it 
was  held  that  a  home  rule  act  and  zon- 
ing ordinance  under  it,  not  being  in- 
valid in  toto,  ought  not  to  be  attacked 
generally  by  a  lot  owner  by  certiorari. 


plans  or  business.  The  court  said: 
"I  do  not  think  the  act  itself  is  un- 
constitutional in  toto,  as  it  is,  in  fact 
at  least,  plainly  passed  as  an  toercise 
of  the  legitimate  police  power;  for  it 
says  the  regulations  authorized  'shall 
be  designed  to  promote  the  public 
health,  safety,  and  general  welfare.' 
.  .  .  Coming  to  the  ordinance  itself, 
I  do  not  see  how  it  is  to  be  set  aside 
in  toto  because  certain  parts  of  it  may 
be  invalid."  The  court  did  not  point 
out  that  any  parts  of  the  act  or  ordi- 
nance were  invalid,  but  dismissed  the 
writ  of  certiorari.  B.  B.  B. 


WILUAM  E.  RICE 

V. 

ATKINSON-DEACON-ELLIOTT  COMPANY,  Appt 

Michigan  8upr«tn»  Court —  July  SO,  1921, 
(215  Mich.  871,  183  N.  W.  762.) 

Landlord  and  tenant  —  notice  to  quit  —  tenant  liolding  over. 

A  tenant  who  merely  holds  over  after  expiration  of  ilia  term  does  not 
become  a  tenant  from  year  to  year  witliin  the  meaning  of  a  statute  requir- 
ing a  year's  notice  to  quit  in  case  of  tenancy  from  year  to  year. 

[See  note  on  this  question  beginning  on  page  1405.] 


(Moore  and  Wiest,  JJ.,  dissent.) 


,r,     I-.  I- 

/Mil    ■ 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Wayne 
County  in  Chancery  (Goff,  J.)  in  favor  of  plaintiff  in  a  suit  brought  to 
enjoin  defendant  from  interfering  with  plaintiff's  tenancy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Goodenough,  Voorhies,  Long, 
&  Ryan,  for  appellant: 

If  a  lease  is  merely  renewed,  upon 
the  same  terms,  the  tenancy  ceases 
upon  the  expiration  of  the  renewed 
period,  and  no  notice  is  required. 

Morrill  v.  Mackman,  24  Mich.  279, 
9  Am.  Kep.  124;  Scott  v.  Beecher,  91 
Mich.  590,  52  N.  W.  20;  Mason  v. 
Wierengo,  113  Mich.  151,  67  Am.  St. 
Rep.  461,  71  N.  W.  489 ;  McAdam,  Land. 
&  T.  4th  ed.  p.  667;  Adams  v.  Cohoes, 
127  N.  Y.  175,  28  N.  E.  25;  Gladwell  v. 
Holcomb,  60  Ohio  St.  427,  71  Am.  St. 
Rep.  724,  54  N.  E.  473. 

Messrs.  MUler,  Canfield,  Paddock, 
&  Perry,  for  appellee: 


Plaintiff  is  a  tenant  from  year  to 
year. 

24  Cyc.  1031;  Gates,  Real  Prop. 
(Mich.)  §  207;  Schneider  v.  Lord,  62 
Mich.  141,  28  N.  W.  773;  Scott  v. 
Beecher,  91  Mich.  590,  52  N.  W.  20; 
Singer  Mfg.  Co.  v.  Sayre,  75  Ala.  270; 
Belding  v.  Texas  Produce  Co.  61  Ark. 
377,  33  S.  W.  421 ;  Strousse  v.  Bank  of 
Clear  Creek  County,  9  Colo.  App.  478, 
49'Pac.  260;  Clinton  Wire  Cloth  Co.  v. 
Gardner,  99  111.  151;  Kleespies  v.  Mc- 
Kenzie,  12  Ind.  App.  404,  40  N.  E.  648; 
Ridgeway  v.  Hannum,  29  Ind.  App. 
124,  64  N.  E.  44;  Hall  v.  Myers,  43  Md. 
446;  Gardner  v.  Dakota  County,  21 
Minn.  33;  Witt  v.  New  York,  6  Robt. 
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441 ;  Coatsworth  v.  Ray,  28  N.  Y.  Civ. 
Proc.  Rep.  6,  52  N.  Y.  Supp.  498;  Con- 
way V.  Starkweather,  1  Denio,  113; 
Brown  V.  Kayser,  60  Wis.  1,  18  N.  W. 
623;  Kaufman  t.  Mastin,  66  W.  Va. 
99,  25  L.R.A.(N.S.)  857,  66  S.  E.  92. 

Plaintiff  ia  entitled  to  a  year's  notice 
to  quit,  and  to  occupy  t^e  premises 
unmolested  in  the  same  manner  and 
with  the  same  accommodations  as  for- 
merly, until  the  expiration  of  a  full 
year,  from  the  time  of  the  service  of 
said  notice  of  February,  1920. 

Right  ex  dem.  Flower  v.  Darby,  1 
T.  R.  162,  99  Eng.  Reprint,  1030,  1 
Revised  Rep.  169,  15  Eng.  Rul.  Gas. 
616;  Hall  v.  Myers,  43  Md.  446;  Grady 
V.  Warrell,  106  Mich.  310,  63  N.  W. 
204;  Ganson  v.  Baldwin,  93  Mich.  217, 
53  N.  W.  171. 

Fellows,  J.,  delivered  the  opinion 
of  the  court: 

I  am  unable  to  aerree  with  the  re- 
sult reached  by  my  brother  Moore 
in  this  case.  While  a  tenant  paying 
an  annual  rental,  who  holds  over 
after  his  term  has  expired  with  the 
acquiescence  of  his  landlord,  is  fre- 
quently called  a  tenant  from  year  to 
year,  I  am  persuaded  that,  such  ten- 
ancy does  not  possess  all  the  at- 
tributes of  one  from  year  to  year. 
Where  there  is  no  express  agree- 
ment for  a  renewal  of  an  annual 
lease,  and  the  tenant  remains  in  pos- 
session after  the  term  has  expired, 
the  landlord  may  treat  him  as  a  tres- 
passer, or  may  acquiesce  in  his  con- 
tinuing in  possession;  and  in  the 
latter  event  the  law  presumes  that 
the  tenant  holds  for  another  year, 
subject  to  the  terms  of  the  previous 
lease.  It  is  a  covenant,  either  ex- 
press or  implied,  of  all  leases  for  a 
definite  period,  that  the  tenant,  at 
the  expiration  of  his  lease,  will  yield 
and  deliver  up  the  possession  of 
the  premises  to  the  landlord. 
Both  parties  know  when  the 
lease,  either  original  or  renewal, 
will  expire.  Under  such  circum- 
stances, in  my  judgment,  no  notice 
is  necessary  to  terminate  such   a 

tenancy.  The  ques- 
triTnlif-notuit  to  tion,  however,  is  one 
S'idTli""U.       of  authorities,  and 

to  them  I  shall  now 
call  attrition,  first  considering  the 
text- writers. 


The  rule  laid  down  in  Cjrc,  as 
quoted  by  my  brother  and  as  more 
fully  quoted  from  in  Faraci  v.  Fas- 
sulo,  212  Mich.  216,  180  N.  W. 
497,  is  no  doubt  in  accordance 
with  the  Weight  of  authority; 
but  the  author  of  the  article 
on  Landlord  and  Tenant  in  Cyc. 
was  not  there  considering  the  ques- 
tion of  necessity  of  notice.  Later 
in  the  article  he  had  occasion  to  con- 
sider that  question.  I  quote  from 
what  he  says  on  the  subject  (24  Cyc 
1381) :  "In  some  cases  a  distinction 
seems  to  have  been  nmde  between 
those  tenancies  from  year  to  year 
arising  from  leases  for  indefhiite 
terms  and  those  arising  from  a  hold- 
ing over  by  the  tenant  after  the  ex- 
piration of  a  lease  for  a  specified 
term.  Thus  it  has  been  held  that  a 
tenant  who  occupies  demised  prem- 
ises for  several  years  after  the  ter- 
mination of  his  lease  creates  each 
year  a  new  term,  expiring  at  the 
close  of  the  current  year,  and  re- 
quiring no  notice  for  its  termina- 
tion." 

In  McAdam  on  Landlord  &  T«i- 
ant,  4th  ed.  p.  667,  it  is  said :  "A  ten- 
ancy may  bear  that  name  [tenancy 
from  year  to  year]  for  one  purpose, 
and  not  another.  When  a  tenant  for 
a  year,  or  for  one  or  more  years, 
holds  over  after  the  expiration  of 
his  term,  without  any  express  agree- 
ment, but  with  the  assent  of  his 
landlord,  the  law  implies  that  he 
holds  the  premises  upon  the  former 
terms  for  another  year.  Hence  he 
may  be  turned  out  of  possession 
summarily,  without  any  previous 
notice  at  the  end  of  any  year  he  so 
holds  over,  because  his  term  that  the 
law  fixes  for  him  then  expires,  and 
he  knows,  without  notice,  that  he 
cannot  continue  in  possession  long- 
er, unless  he  has  permission  from 
his  landlord.  No  notice  to  quit  is 
necessary  in  such  a  case." 

2  Taylor  on  Landlord  &  Tenant, 
9th  ed.  p.  62,  without  qualifications, 
thus  announces  the  rule:  "When  a 
tenant  for  a  year,  or  any  other  as- 
certained period,  holds  over  with- 
out permission,  no  notice  is,  of 
course,    necessary,    since,    without 
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agreement,  express  or     over  is  so  clear  a  manifestation  of 

his 


some  fresh 

implied,   the   tenancy  by   its  own 

terms  is  at  an  end." 

While  Mr.  Underhill  (1  Underhill, 
Land.  &  T.  p.  157)  treats  of  the 
subject  more  at  length,  and  says: 
"A  distinction  has  been  made  by 
the  authorities  as  to  the  necessity 
for  a  notice  to  quit  between  that 
class  of  cases  where  the  tenancy 
is  of  ah  indefinite  duration  or 
for  an  indefinite  number  of 
years,  as  was  the  universal  charac- 
ter of  these  tenancies  from  year  to 
year  in  their  original  condition,  and 
the  class  of  tenancies  from  year  to 
year  which  arises  when  the  tenant 
holds  over  with  the  consent  of  his 
landlord,  after  the  expiration  of  a 
definite  term.  In  the  former  class 
of  cases,  and  particularly  where  the 
premises  consisted  of  agricultural 
land,  a  six  months'  notice  to  quit  was 
required  from  the  landlord  because 
of  the  fact  that  the  tenant  from  year 
to  year  could  not  otherwise  know  at 
any  time  during  the  existence  of  his 
holding  when  his  landlord  might  de- 
termine it.  In  theory  a  tenant  from 
year  to  year  under  an  indeterminate 
lease  has  in  each  current  year  a 
growing  interest  in  the  year  next  en- 
suing, which  cannot  be  arbitrarily 
destroyed  by  his  landlord  without 
notice  to  quit  Where,  however,  a 
tenant  holds  over  after  the  expira- 
tion of  a  definite  term,  and  by  so 
doing  creates  a  tenancy  from  year 
to  year,  no  year  of  the  tenancy 
thus  created  by  holding  over  arises 
out  of  or  is  connected  with  the  year 
which  precedes  it,  but  each  year  of 
the  holding  over  creates  a  new  and 
separate  contract  for  a  year  be- 
tween the  parties,  which,  being 
for  a  fixed  and  definite  period, 
may,  according  to  the  rule,  be  ter- 
minated without  notice.  The  assent 
of  both  parties  to  the  original  lease 
is  necessary  to  create  the  new  lease 
from  year  to  year  by  holding  over. 
This  assent  on  the  part  of  the  ten- 
ant is  usually  implied  from  the  fact 
of  his  remaining  in  possession  and 
paying  rent  after  his  term  has  ex- 
pired. His  action  in  vacating  the 
premises  and  not  electing  to  hold 


intention  not  to  create  a  new 
yearly  tenancy  that  no  other  notice 
on  his  part  is  required.  And  though 
by  remaining  in  possession  the  ten- 
ant is  presumed  to  offer  to  take  the 
premises  for  another  year,  the  land- 
lord is  not  bound  to  accept  the  offer, 
and,  unless  he  does  so  by  accepting 
rent  or  otherwise,  the  tenancy  is  ter- 
minated and  notice  to  quit  is  not  re- 
quired to  be  given  by  him." 

And  Ruling  Case  Law  (16  R.  C. 
L.  1167)  thus  points  out  the  differ- 
ence in  the  rule  as  to  notice  of  a  ten- 
ancy from  year  to  year  at  common 
law  and  a  tenancy  from  year  to  year 
by  holding  over:  "In  case  of  the 
common-law  tenancy  from  year  to 
year,  it  is  generally  recognized  that, 
where  such  tenancy  has  continued 
through  several  years,  it  constitutes 
as  a  whole  one  continuing  tenancy. 
In  case,  however,  of  a  tenancy  for 
another  term  arising  out  of  the  elec- 
tion of  a  landlord  so  to  hold  a  tenant 
who  holds  over  his  term,  it  is  held 
that  each  tenancy  arising  from  the 
holding  over  constitutes  a  new  term 
of  tenancy  distinct  and  separate 
from  the  preceding  term  or  ten- 
ancy. As  has  been  said,  the  only 
logical  deduction  from  the  choice 
given  to  the  landlord  of  treating  a 
hold-over  tenant  either  as  a  tres- 
passer or  as  a  tenant  for  another 
year  is  that  each  holding  over,  where 
acquiesced  in  by  the  landlord,  con- 
stitutes a  new  term,  separate  and  dis- 
tinct from  those  which  preceded  it, 
and  related  to  each  other  only  in  the 
conditions  of  the  original  lease 
which  the  law  reads  into  the  new 
tenancy.  So  it  is  held  that  there  is 
a  distinction  between  those  ten- 
ancies from  year  to  year  from  which 
the  rule  requiring  notice  to  quit  had 
its  origin  and  those  arising  from  a 
holding  over  by  the  tenant  after  the 
expiration  of  a  lease  for  a  specified 
term.  In  each  year  of  occupancy  un- 
der the  former  there  is,  it  is  said,  a 
growing  interest  in  the  ensuing 
year,  springing  out  of  the  origrinal 
contract;  while  in  the  latter  case  a 
new  contract  arises  each  year  of  the 
holding  over,  by  implication  from 
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the  conduct  of  the  parties.  And 
therefore  notice  to  quit  is  not  neces- 
sary to  terminate  a  tenancy  arising 
from  the  tenant's  holding  over." 

In  Kennedy  v.  New  York,  196  N. 
Y.  19,  25  L.R.A.(N.S.)  847,  89  N. 
E.  360,  Mr.  Justice  Werner,  speak- 
ing for  the  court,  thus  stated 
the  question  before  the  court: 
"The  question  to  be  decided  is 
whether  the.  defendant's  liability 
for  the  rent  of  the  years  1898 
and  1899  arose  out  of  a  single 
contract  or  out  of  two  distinct  con- 
tracts, and  that  depends  upon  the 
underlying  question  whether  a  hold- 
ing over  from  year  to  year,  after 
the  expiration  of  a  definite  term,  is 
merely  an  extension  or  enlarge- 
ment of  the  original  term,  or 
whether  such  a  holding  over  consti- 
tutes a  new  term  for  each  year  that 
it  continues." 

After  considering  the  authorities, 
he  said:  "Upon  principle  and  au- 
thority we  conclude  tiiat  a  tenancy 
from  year  to  year,  created  by  the 
tenant's  holding  over  after  the  ex- 
piration of  his  original  term,  is  a 
new  term  for  each  year  of  such 
holding  over,  upon  the  terms  of  the 
original  lease  so  far  as  they  are  ap- 
plicable to  the  new  relation." 
•  A  much-cited  case  involving  the 
question  now  under  consideration  is 
Gladwell  v.  Holcomb,  60  Ohio  St 
427,  71  Am.  St.  Rep.  724,  54  N.  E. 
473.    The  court  there  said : 

"A  distinction  has  been  made  b&> 
tween  those  tenancies  from  year  to 
year  from  which,  as  has  been  seen, 
the  rule  requiring  notice  to  quit  had 
its  origin,  and  those  arising  from  a 
holding  over  by  the  tenant  after  the 
expiration  of  a  lease  for  a  specified 
term.  In  each  year  of  occupancy  un- 
der the  former  there  is,  it  is  said,  a 
growing  interest  in  the  ensuing 
year,  springing  out  of  the  original 
contract;  while  in  the  latter  case  a 
new  contract  arises  each  year  of  the 
holding  over,  by  implication,  from 
the  conduct  of  the  parties.    .    .    . 

"As  the  assent  of  both  parties  is 
necessary  to  the  creation  of  this  new 
contract  at  the  beginning  of  each 
year,  it  is  obvious  that,  if  the  tenant 


chooses  not  to  hold  over,  and  vacates 
the  premises  at  the  end  of  any  year, 
the  tenancy  ceases  without  liability 
for  rent  for  the  ensuing  year,' 
though  no  notice  of  his  intention  to 
remove  be  given,  as  certainly  as  it 
does  upon  the  expiration  of  a  lease 
expressly  made  for  a  specific  term. 
So  it  does,  though  he  hold  over,  un- 
less the  landlord  chooses  to  accept 
him  as  a  tenant  for  another  year. 
By  remaining  in  possession  without 
any  new  arrangement,  the  tenant  is 
regarded  as  offering  to  take  the 
premises  for  another  year  upon  the 
terms  of  his  tenancy  which  has  just 
expired.  But  the  landlord  is  not 
bound  to  accept  the  offer;  and,  un- 
less he  does  so,  by  receiving  rent,  or 
some  other  act  of  assent  or  acquies- 
cence, the  tenancy  is  thus  terminat- 
ed, and  notice  of  his  intention  not 
to  rMiew  it  for  another  year  is  un- 
necessary. The  holding  over  after 
the  end  of  any  year,  without  the 
landlord's  consent,  is  equivalent  to 
holding  over  after  the  expiration  of 
a  lease  for  a  specific  term.  And,  if 
tiie  landlord  does  not  choose  to  ac- 
cept the  proffered  tenancy  for  an- 
other year,  he  is  at  liberty  to  treat 
the  occupant  as  a  trespasser,  and 
may  maintain  ejectm^it  against 
him,  without  previous  notice  of  his 
intention  not  to  prolong  the  tenancy. 
This  result  necessarily  follows  from 
the  fact  that  the  tenancy  terminates 
at  the  close  of  the  year,  unless  the 
parties,  by  some  new  agreement,  ex- 
press or  implied,  extend  it  for  a 
longer  period." 

Turning  now  to  some  of  our  own 
cases:  Ganson  v.  Baldwin,  93  Mich. 
217,  53  N.  W.  171,  grew  out  of  a 
written  contract  set  out  in  the  opin- 
ion. It  was  held  that  plaintiff  was 
bound  only  in  so  far  as  she  had  ac- 
quiesced in  it.  It  being  a  contract 
for  an  indefinite  period,  strictly  a 
tenancy  from  year  to  year,  it  was 
held  that  a  year's  notice  should  be 
given.  It  was  not  a  case  of  holding 
over.  Nor  was  Grady  v.  Warrell, 
105  Mich.  310,  63  N.  W.  204,  a  case 
of  holding  over.  The  executors  had 
executed  a  lease  for  two  years. 
Under   the   statute  they  were  em- 
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power.  The  lease  was  good  only  as 
one  from  year  to  year,  and  a  year's 
notice  was  necessary.  In  Scott  v. 
Beecher,  91  Mich.  590,  52  N.  W.  20, 
the  question  of  holding  over  was  in- 
volved. It  was  there  said:  "It  is 
well  settled  that  when  a  tenant  en- 
ters under  a  parol  lease  for  a  year, 
and  holds  over,  and  when  a  tenant 
under  a  valid  lease  for  years 
holds  over,  the  law  implies  a 
contract  on  his  part  to  renew  the 
tenancy  on  the  same  terms  for  an- 
other year;  but  the  landlord  may 
treat  him  as  a  trespasser,  or  as  a 
tenant  holding  upon  the  terms  of 
the  original  lease." 

In  Schneider  v.  Lord,  62  Mich. 
141,  28  N.  W.  773,  the  question  in- 
volved was  whether  the  payment  of 
rent  by  the  month  made  a  tenancy 
from  month  to  month  or  from  year 
to  year.  It  was  held  under  the  facts 
that  the  tenancy  was  from  year  to 
year.  Mason  v.  Wierengo,  113  Mich. 
151,  67  Am.  St.  Rep.  461,  71  N.  W. 
489,  was  a  hard  case,  but  it  was 
held  that  the  occupancy  of  the  prem- 
ises by  the  tenant  for  a  few  days 
after  the  end  of  the  term,  with  the 
acquiescence  of  the  landlord,  oper- 
ated to  renew  the  lease  for  another 
year. 

To  my  mind  Teft  v.  Hinchman,  76 
Mich.  672,  43  N.  W.  680,  is  precisely 
in  point.  There  had  been  a  verbal 
lease  for  two  years  which  was  not 
valid  for  the  two  years  under  the 
Statute  of  Frauds ;  it  was  good  for 
a  year.  The  tenant  held  over  for 
the  second  year  with  the  acqui- 
escence of  the  landlord.  The  ques- 
tion involved  was  whether  he  could 
be  evicted  at  the  end  of  the  second 
year  without  a  notice  to  quit.  This 
question  was  answered  in  the  af- 
firmative, the  court  saying: 

"It  is  true  many  cases  are  found 
in  the  books  so  full  of  various  sub- 
tleties, refinements,  and .  technical- 
ities of  terms  as  to  the  law  of  no- 
tice to  quit  between  landlord  and 
tenant  that  a  study  of  them  leads 
to  almost  hopeless  confusion  and 
uncertainty  as  to  the  manner  of  pro- 


tenant;  but 
under  our  statute  and  practice,  as 
defined  by  our  own  courts,  the  mat- 
ter is  simple  enough.  There  is 
probably  no  other  branch  of  the  law 
so  full  of  doubt  and  perplexity  to 
the  profession  as  this  one,  if  resort 
is  had  to  numerous  authorities. 

"But  apply  the  law  of  this  state  to 
the  case  in  hand,  and  the  solution  is 
easy.  The  second  year  Hinchman 
was  holding  the  same  as  under  a 
verbal  lease  for  one  year.  At  the 
end  of  it  he  required  no  notice  to 
determine  it.  The  complainants 
could  have  proceeded  against  him 
the  next  day,  without  notice  to  quit, 
to  obtain  possession." 

In  the  case  of  Ryan  v.  Mills,  129 
Mich.  170,  88.  N.  W.  392,  it  was 
said  by  Mr.  Justice  Grant,  speaking 
for  the  court:  "Defendant's  coun- 
sel urged  that  defendant,  by  enter- 
ing upon  another  term,  had  ob- 
tained the  right  of  occupancy  for  a 
year,  and  was  entitled  to  one  year's 
notice  before  complainant  could 
legally  proceed  to  terminate  the  ten- 
ancy. The  court  held  that  the  case 
was  controlled  by  Teft  v.  Hinchman, 
supra,  and  in  this  it  was  correct." 

See  also  Murphy  v.  Mclntyre, 
162  Mich.  591,  116  N.  W.  197. 

In  my  judgment  the  decree  should 
be  reversed,  and  the  bill  dismissed, 
with  costs  of  both  courts. 

Steere,  Ch.  J.,  and  Stone,  Sharpe, 
Clark,  and  Bird,  JJ.,  concur  with 
FeUows,  J. 

Moore,  J.,  dissenting : 

From  a  decree  enjoining  the  ap- 
pellant from  interfering  with  the 
tenancy  of  the  plaintiff  the  case  is 
brought  here  by  appeal.  Counsel 
agree  that  the  facts  are  as  stated  in 
the  decreet  as  follows:  "That  said 
plaintiff  is  the  tenant  and  in  posses- 
sion of  the  ofRces  known  as  suite 
No.  31  in  the  Detroit  Opera  House 
Building;  that  he  went  into  posses- 
sion of  said  offices  in  August  1898, 
when  said  Opera  House  Building 
was  completed,  under  a  written 
lease  from  the  Cl^k  estate,  then 
the  owners  of  said  opera  house,  the 
term  of  said  lease  being  either  three 
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or  five  years,  and  his  tenancy  of 
said  ofiice  has  continued  down  to 
the  present  time,  part  of  the  time 
under  written  leases  for  terms  of 
three  years  or  five  years,  the  last 
one  of  said  written  leases  being 
for  the  period  from  August  1,  1905, 
to  and  including  July  31,  1908,  a 
copy  of  which  is  attached  to  the 
answer  of  the  defendant,  Atkinson- 
Deacon-Elliott  Company,  and  part 
of  the  time  without  any  formal 
written  lease,  but  always  at  the 
same  rate  of  rental,  which  .was  $600 
per  year,  payable  in  equal  monthly 
instalments  on  the  1st  day  of  each 
month  in  advance;  that  some  three 
or  four  years  ago  the  Clark  estate 
sold  the  building  to  the  present  own- 
er, that  no  written  lease  had  been 
entered  into  between  the  Clark  es- 
tate and  the  plaintiff  for  a  number 
of  years  past,  nor  has  any  such 
lease  been  entered  into  between  the 
present  owner  and  the  plaintiff  since 
the  sale  of  the  Clark  estate;  that, 
after  purchasing  the  property,  the 
present  owner  continued  to  recog- 
nize the  plaintiff  as  the  tenant  of 
said  offices,  and  received  the  same 
rent  therefor  as  had  always  been 
paid  by  the  plaintiff  in  the  past; 
that  in  the  month  of  February, 
1920,  the  plaintiff  received  a  notice 
from  the  defendant,  Atkinson- 
Deacon  Company,  of  intention  to 
terminate  his  tenancy  on  April  1, 
1920;  that  the  plaintiff  did  not 
thereafter  vacate  said  offices,  but 
claimed  to  be  a  tenant  from  year 
to  year  and  entitled  to  a  year's  no- 
tice of  intention  to  terminate  his 
tenancy,  and  continued  to  pay  rent 
for  the  premises;  that  on  July  1, 
1920,  said  plaintiff  was  verbally  no- 
tified by  defendant,  Atkinson- 
Deacon-Elliott  Company,  which  had 
then  become  agent  for  the  owner  of 
the  building,  that,  unless  he  vacated 
said  premises  on  or  before  August 
1,  1920,  he  would  be  put  out;  that 
the  bill  of  complaint  in  this  cause 
was  filed  July  29,  1920,  for  the  pur- 
pose of  preventing  interferences 
with  plaintiff's  tenancy  and  posses- 
sion of  said  offices." 
Counsel  for  appellant  say  that 


under  plaintiff's  theory  appellant 
will  be  entitled  to  the  possession  of 
the  premises  before  a  decision  can 
be  reached,  and  conclude  their 
brief  by  saying:  "We  submit  that, 
if  the  matter  in  dispute  upon  this 
record  is  to  be  decided  at  all,  the 
decree  entered  below  should  be 
vacated,  and  a  decree  entered  dis- 
missing the  bill" — citing  cases, 
some  of  which  tend  to  support  their 
contention: 

Two  questions  are  involved: 

(1)  Is  appellee  a  tenant  from 
year  to  year? 

(2)  If  he  is  a  tenant  from  year 
to  year,  what  notice  of  intention  to 
terminate  the  tenancy  is  he  en- 
titled to? 

First.  Is  appellee  a  tenant  from 
year  to  year?    It  has  been  said: 

"Tenancies  from  year  to  year  are 
the  creation  of  judicial  decisions, 
based  upon  principles  of  policy  and 
justice,  out  of  what  were  ancient 
tenancies  at  will,  terminable  at  any 
time  by  either  party  without  no- 

"A  tenancy  from  year  to  year 
may  arise  eiljier  expressly,  as  when 
land  is  let  from  year  to  year,  or  by 
a  general  parol  demise,  without  any 
determinate  interest,  but  reserving 
the  pasmient  of  annual  rent;  or  by 
implication,  as  when  property  is  oc- 
cupied generally  under  a  rent  pay- 
able yearly,  half  yearly,  or  quarter- 
ly, or  when  a  tenant  holds  over, 
after  the  expiration  of  his  term, 
without  having  entered  into  any 
new  contract,  and  pays  rent."  24 
Cyc.  1027,  1028. 

Again :  "According  to  the  great 
weight  of  authority,  where  a  tenant 
under  a  demise  for  a  year  or  more 
holds  over  at  the  end  of  his  term 
without  any  new  agreement  with 
the  landlord,  he  may  be  treated  as 
a  tenant  from  year  to  year."  24 
Cyc.  1031. 

Again,  \p.  Gates's  Michigan  Real 
Property,  §  207,  it  is  stated:  "A 
tenant  under  a  lease  for  one  or  more 
years,  holding  over  and  paying 
rent,  thereby  renews  the  lease  for 
another  year." 
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THIS  question  was  oexore  tnis 
court  in  Schneider  v.  Lord,  62  Mich. 
141,  28  N.  W.  773,  and  Scott  v. 
Beecher,  91  Mich.  590,  52  N.  W. 
20,  which  are  to  the  same  effect  as 
the  textbook  law  which  we  have 
quoted.  There  is  nothing  in  Barium 
V.  Berger,  125  Mich.  504,  84  N.  W. 
1070,  that  is  in  conflict  with  the  two 
Michigan  cases  cited,  for  the  rent 
in  the  last-named  case  was  not  an 
annual  rent,  but  a  monthly  rent 
only. 

Schneider  v.  Lord,  supra,  and 
Scott  V.  Beecher,  are  so  accessible 
that  we  shall  not  quote  from  them, 
but  content  ourselves  with  saying 
that  they  sustain  the  holding  of  the 
trial  judge,  that  the  appellee  in  the 


msianc  case  is  a  tenanc  irom  year  to 
year. 

2.  What  notice  was  required  to 
end  the  tenancy?  Section  11,812, 
Compiled  Laws  of  1915,  reads: 
"And  in  all  cases  of  tenancy  from 
year  to  year  a  notice  to  qui^  given 
at  any  time,  shall  be  sufficient  to 
terminate  said  lease  at  the  expira- 
tion of  one  year  from  the  time  of 
the  service  of  such  notice." 

This  language  is  not  ambiguous. 
See  Ganson  v.  Baldwin,  93  Mich. 
217,  63  N.  W.  171;  Grady  v.  War- 
rell,  105  Mich.  310,  63  N.  W.  204. 

The  decree  should  be  affirmed, 
with  costs  to  the  appellee, 

Wiest,  J.,  concurs  with  Moore, 


ANNOTATION. 
Right  of  tenant  holding  over  after  turmination  of  definite  term  to  notice  to 

^Plita 


I.  Scope  of  note,  1405. 
II.  Where  holding  oyer  creates  periodical 
tenancy,   1405. 
in,  Where  holding  over  creates  tenancy 
at  will  or  by  snfTerance,  1408. 


1.  Beope  of  nate. 

This  annotation,  in  discussing  the 
necessity  of  a  notice  to  quit  to  ter- 
minate the  right  of  occupancy  of  a  ten- 
ant holding  over  after  the  expiration 
of  a  definite  term,  excludes  strictly  all 
cases  where  the  original  term  of  the 
lease  was  indefinite.  It  does  not  un- 
dertake to  consider  the  necessity  of 
a  notice  to  terminate  an  original 
leasehold  term,  or  the  rights  of  a 
tenant  remaining  after  the  term  with- 
out the  lessor's  consent,  but  is  con- 
fined to  the  question  arising  where 
a  tenant  for  a  definite  term  holds 
over  with  the  consent  of  the  lessor 
after  its  expiration;  and  it  discusses 
only  the  cases  wherein  the  necessity 
of  notice  to  terminate  the  implied 
contract  resulting  from  the  authorized 
holding  over  in  such  a  case  is  deter- 
mined. 


XI.  Where  hoUttnp  over  creates  periodical 
tenancy. 

Where  a  tenant  for  years  or  for  a 
year  holds  over  with  the  consent  of 
the  landlord,  it  is  held  by  the  weight 
of  authority  that  a  tenancy  from  year 
to  year  is  created,  which  can  be  termi- 
nated only  by  notice  to  quit. 

California.  —  Sullivan  ▼.  Gary 
(1860)  17  Cal.  80. 

Georgia.  —  Roberson  v.  Simons 
(1899)  109  Ga.  360,  34  S.  E.  604. 

Illinois.— Knecht  v.  Mitchell  (1873) 
67  111.  86;  Anderson  v.  Dodsworth 
(1920)  292  111.  335,  127  N.  E.  43; 
Willhite  V.  Schurtz  (1920)  294  111.  309. 
128  N.  E.  551;  Hately  v.  Myers  (1901) 
96  111.  App.  217.  See  Tola  v.  Tole 
(1909)  149  111.  App.  311. 

Kansas.  —  Tredick  v.  Birrer  (1921) 
109  Kan.  488,  200  Pac.  272. 

Maine.  —  Moshier  v.  Reding  (1835) 
12  Me.  478. 

Maryland.  —  Hall  ▼.  Myers  (1875) 
43  Md.  446. 

Michigan.  —  Compare  the  reported 
case  (RICE  v.  Atkinson-Deacon-El- 
HOTT  (3o.  ante,  1399). 

Missouri.  —  Minton  T.  Steinhauer 
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(1912)  243  Mo.  61,  147  S.  W.  1014. 
And  see  Wilgus  v.  Lewis  (1880)  8 
Mo.  App.  836;  Grant  v.  White  (1868) 
42  Mo.  285. 

Nebraska.  —  Critchfield  ▼.  Remaley 
(1887)  21  Neb.  178,  31  N.  W.  687. 
Compare  Clark  v.  Tukey  Land  Co. 
(1905)  75  Neb.  326,  106  N.  W.  328 
(tenancy    from    month    to    month). 

Ohio.  —  Compare  Gladwell  v.  Hol- 
comb  (1899)  60  Ohio  St.  427,  71  Am. 
St.  Rep.  724,  54  N.  E.  473,  reversing 
(1897)  7  Ohio  C.  D.  869,  14  Ohio  C. 
C.  416. 

Pennsylvania.  —  Ashhurst  t.  East- 
em  Pennsylvania  Phonograph  Co. 
(1895)    166    Pa.    857,    81    Atl.    116. 

South  Dakota.  —  Compare  Banbury 
V.  Sherin  (1893)  4  S.  D.  166,  56  N.  W. 
67. 

Virginia.  —  Baltimore  Dental  Asso. 
V.  Fuller  (1903)  101  Va.  627,  44  S.  E. 
771;  Marks  v.  Goria  Bros.  (1917)  121 
Va.  491,  93  S.  E.  675. 

Washington.  —  Mounts  y.  Goranson 
(1902)    29   Wash.   261,   69   Pac.  740. 

West  Virginia.  —  Allen  v.  Bartlett 
(1882)  20  W.  Va.  46. 

Wisconsin.  —  Brown  v.  Kayser 
(1884)  60  Wis.  1,  18  N.  W.  523;  Peehl 
V.  Bumbalek  (1898)  99  Wis.  62,  74  N. 
W.  545  (under  statute). 

England.  —  Right  ex  dem.  Flower  t. 
Darby  (1786)  1  T.  R.  162,  99  Eng. 
Reprint,  1030,  1  Revised  Rep.  169,  15 
Eng.  Rul.  Cas.  616. 

Canada.  —  Re  Hardistry  &  Bishop- 
ric (1905)  2  West.  L.  R.  21. 

Thus,  in  Right  ex  dem.  Flower  v. 
Darby  (Eng.)  supra,  the  court  said: 
"If  there  be  a  lease  for  a  year,  and 
by  consent  of  both  parties  the  tenant 
continue  In  possession  afterwards, 
the  law  implies  a  tacit  renovation  of 
the  contract  They  are  supposed  to 
have  renewed  the  old  agreement, 
which  was  to  hold  for  a  year.  But 
then  it  is  necessary  for  the  sake  of 
convenience  that,  if  either  party 
should  be  inclined  to  change  his  mind, 
he  should  give  the  other  half  a  year's 
notice  before  the  expiration  of  the 
next  or  any  following  year." 

So,  in  Moshier  v.  Reding  (Me.) 
supra,  the  court  said:  "Where  the 
tenant  holds  over,  after  his  term  has 
expired,  and  the  lessor  assents  to  it 


(and  even  his  silence  may  be  con- 
strued into  an  acquiescence  or  as- 
sent), it  will  be  considered  as  a  tacit 
renewal  of  the  lease,  at  least  for  the 
following  year,  and  the  lessee  vnll 
become  tenant  from  year  to  year,  and 
cannot  be  dispossessed  without  reg- 
ular notice."  See  also  Hately  v. 
Meyers   (1901)   96  DL  App.  217. 

Likewise,  in  Minton  v.  Steinhauer 
(Mo.)  supra,  it  was  held  that  a 
tenancy  from  year  to  year,  resulting 
from  a  holding  over,  can  be  termi- 
nated only  by  the  giving  of  a  notice 
not  less  than  sixty  days  before  the 
end  of  the  year. 

Similarly,  where  a  tenant  remains 
in  possession  of  leased  premises  after 
the  expiration  of  the  lease,  and  is 
recognized  by  the  landlord  as  a 
tenant,  thereby  creating  a  tenancy 
from  year  to  year,  six  months'  notice 
to  quit  is  required  to  terminate  the 
tenancy.  Critchfield  v.  Remaley 
(Neb.)  supra. 

If  the  premises  in  question  are 
within  a  city  or  town,  three  months' 
notice  is  required  under  a  Virginia 
statute  (Co«e,  §  2785)  to  terminate 
the  tenancy  from  year  to  year  arising 
from  a  holding  over.  'Marks  v.  Gori:i 
Bros.  (Va.)  supra. 

So,  where  a  lease  of  premises  gave 
the  tenant  an  option  to  extend  his 
term  for  at  least  one  year,  and  the 
tenant  held  over  without  giving  notice 
that  he  intended  to  remain  for  a 
longer  period,  it  was  held  in  Anderson 
V.  Dodaworth  (1920)  292  HL  335,  127 
N.  E.  43,  that,  after  the  expiration  of 
the  additional  year,  the  tenancy  be- 
came one  from  year  to  year,  and  the 
tenant  was  entitled  to  sixty  days' 
notice  before  he  could  be  ousted. 

In  the  case  of  Re  Hardisty  &  Bish- 
opric (1905)  2  West.  L.  R.  (Can.)  21, 
a  tenant  remaining  in  possession  of 
premises  after  the  expiration  of  his 
term  was  held  to  have  become,  by 
the  holding  over  in  the  absence  of  any 
new  agreement,  a  tenant  from  year 
to  year,  and  as  such  entitled  to  a 
notice  to  quit  six  months  prior  to 
the  end  of  any  year  of  the  tenancy. 

Where  a  lease  for  one  year  pro- 
vides that  if  the  tenant  "shall  hold 
over  after  the  expiration  of  the  term," 
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with  the  consent  of  the  lessors,  the 
lease  shall  be  deemed  to  be  renewed 
for  the  term  of  another  year  and  so 
on,  if  the  possession  is  still  continued 
with  like  consent,  after  the  expiration 
of  the  additional  year,  from  year  to 
year,  unless  three  months'  notice  is. 
given  at  the  end  of  any  year,  such 
notice  is  not  required  to  terminate 
the  tenancy  either  in  the  first  or  sec- 
ond year,  but  is  necessary  only  to 
end  tenancies  arising  from  .a  holding 
over  after  the  expiration  of  the  ad- 
ditional year.  Ashhurst  v.  Eastern 
Penn^vania  Phonograph  Co.  (1895) 
166  Pa.  857,  31  Atl.  116. 

Where  a  tenancy  for  more  than  a 
year  is  created  by  parol,  there  is 
created  a  tenancy  from  year  to  year; 
and  if  the  tenant  holds  over,  a  new 
term  arises,  and  a  notice  to  quit 
is  essential.  Sullivan  v.  Gary  (1860) 
17  CaL  80. 

K  Holding  over  by  a  tenant  for  one 
jmonth  creates  a  tenancy  from  month 
fto~~month,  terminable  only  by  notice. 
IShifk  v.  Hoffman  (1894)  67  Minn. 
230,  68  N.  W.  990.  And  in  the  case 
of  a  tenancy  from  month  to  month, 
arising  from  a  holding  over,  with  the 
consent  of  the  landlord,  after  the  ex- 
piration of  a  tenancy  for  a  period  of 
one  month,  only  one  month's  notice 
to  quit  is  essential.  Baker  v.  Kenny 
(190S)  69  N.  J.  L.  180,  64  Atl.  526. 
In  Clark  v.  Tukey  Land  Co.  (1906) 
76  Neb.  326,  106  N.  W.  328,  it  was  held 
that  where  a  tenancy  from  month  to 
month  terminates  by  nonpayment  of 
rent  and  the  tenant  holds  over  by 
permission  of  the  landlord  as  a  tenant 
by  sufferance,  he  is  entitled,  under  the 
statute,  to  three  days'  notice  to  quit. 

But  in  the  reported  case  (Rice  v. 
■  Atkinson-Dbacon-Elliott  Co.  ante, 
139^)  a  holding  over  after  the  expira- 
tion of  a  lease  for  years  does  not 
create  a  lease  from  year  to  year  with- 
in a  statute  requiring  a  notice  to 
terminate  sqch  a  lease,  but  gives  rise 
to  a  tenancy  for  a  year,  expiring  with- 
out notice  at  the  end  of  the  year. 

A  very  similar  holding  was  made  in 
Gladwell  v.  Holcomb  (1899)  60  Ohio 
St.  427,  71  Am.  St.  Rep.  724,  54  N.  E. 
473.  In  that  case  it  appeared  that 
a  lease  was  made  for  one  year,  and 


on  its  expiration  the  tenant  contin- 
ued in  occupancy,  paying  rent  for  six 
years.  Holding  that  there  was  not  a 
tenancy  from  year  to  year  within  a 
statute  requiring  six  months'  notice 
to  terminate  such  a  tenancy,  the  couct 
said:  "As  the  assent  of  both  parties 
is  necessary  to  the  creation  of  this 
new  contract  at  the  beginning  of  each 
year,  it  is  obvious  that  if  the  tenant 
chooses  not  to  hold  over,  and  vacates 
the  premises  at  the  end  of  any  year, 
the  tenancy  ceases  without  liability 
for  rent  for  the  ensuing  year,  though 
no  notice  of  his  intention  to  remove 
be  given,  as  certainly  as  it  does  upon 
the  expiration  of  a  lease  expressly 
made  for  a  specific  term.  So  it  does, 
though  he  hold  over,  unless  the 
landlord  chooses  to  accept  him  as  a 
tenant  for  another  year.  By  remain- 
ing in  possession  without  any  new 
arrangement,  the  tenant  is  regarded 
as  offering  to  take  the  premises  for 
another  year  upon  the  terms  of  his 
tenancy  which  has  just' expired.  But 
the  landlord  is  not  bound  to  ■  accept 
the  offer;  and  unless  he  does  so,  by 
receiving  rent,  or  some  other  act  of 
assent  or  acquiescence,  the  tenancy 
is  thus  terminated,  and  notice  of  his 
intention  not  to  renew  it  for  another 
year  is  unnecessary.  The  holding  over 
after  the  end  of  any  year^  without 
the  landlord's  consent,  is  equivalent 
to  holding  over  after  the  expiration 
of  a  lease  for  a  special  term.  And, 
if  the  landlord  does  not  choose  to 
accept  the  proffered  tenancy  for  an- 
other year,  he  is  at  liberty  to  treat  the 
occupant  as  a  trespasser,  and  may 
maintain  ejectment  against  him,  with- 
out previous  notice  of  his  intention 
not  to  prolong  the  tenancy.  This  re- 
sult necessarily  follows  from  the  fact 
that  the  tenancy  terminates  at  the 
close  of  the  year,  unless  the  parties, 
by  some  new  agreement,  express  or 
implied,  extend  it  for  a  longer  pe- 
riod." 

Likewise,  in  Banbury  ▼.  Sherin 
(1893)  4  S.  D.  166,  56  N.  W.  67,  it  was 
held  that  no  notice  was  required  to 
terminate  a  lease  originally  made  for 
one  year,  where  the  tenant  held  over 
and  the  landlord  accepted  rent.  The 
court  said:     "On  the  trial,  however. 
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it  was  proved  by  the  defendant  him- 
self, now  appellant,  and  the  facts  in 
this  respect  were  not  in  dispute,  that 
the  orisrinal  lease  was  in  writing,  and 
was  for  the  definite  term  of  one  year ; 
that,  at  the  end  of  the  year,  the  tenant 
held  over,  and  the  landlord  accepted 
rent.  This  alone,  and  without  qualify- 
ing facts,  under  §  3741,  Comp.  Laws, 
'renewed  the  hiring  on  the  same  terms 
and  for  the  same  time;'  that  is, 
the  parties  were  in  the  same  position 
as  though  they  had  actually  made  a 
new  written  lease  for  one  year.  If 
no  notice  was  necessary  to  terminate 
the  first  lease,  then  no  notice  was  nec- 
essary to  terminate  the  second  lease." 

III.  Where  holding  over  oreatea  tenancy 
at  wUl  or  by  eufferanee. 

At  common  law  no  notice  was  re- 
quired to  terminate  a  tenancy  at  will 
or  by  sufferance.  See  16  R.  C.  L.  p. 
1173.  In  many  states,  however, 
statutes  require  a  notice.  Where, 
therefore,  a  holding  over  after  the 
expiration  of  a  definite  term  is  deemed 
to  create  a  tenancy  at  will  or  by  suf- 
ferance, the  necessity  of  notice  to 
quit  depends  on  the  oustence  of  a 
statute  requiring  notice  to  terminate 
such  a  tenancy. 

In  Spalding  v.  Hall  (1864)  6  D.  C 
123,  it  was  held  that,  under  the  ex- 
press terms  of  a  statute,  a  tenant 
holding  over  by  consent  of  the  land- 
lord after  the  expiration  of  a  lease 
for  years  is  a  tenant  at  sufferance, 
and  must  be  given  thirty  days'  notice 
to  quit. 

In  Hall  V.  Henninger  (1909)  145 
Iowa,  230,  189  Am.  St.  Rep.  412,  121 


N.  W.  6,  it  was  held  that  a  lessee  by 
the  year  of  premises,  who  held  over 
for  thirty  days  after  the  expiration  of 
his  lease,  became  thereby  a  tenant  at 
will,  and  as  such  was  entitled  to 
thirty  days'  notice  to  quit. 

Under  the  Kentucky  statute  (Gen. 
Stat.  art.  6,  §  1),  a  tenancy  at  will 
or  by  sufferance,  created  by  a  holding 
over  after  the  expiration  of  a  defi- 
nite term  of  one  year  or  more,  may 
b«  terminated  by  one  month's  notice 
to  quit.  Mendel  v.  Hall  (1877)  13 
Bush  (Ky.)  232. 

In  Jackson  ex  dem.  Andei^n  v. 
McLeod  (1815)  12  Johns.  (N,  Y.)  182. 
it  was  held  that  where  a  tenant  for 
a  year  holds  over  the  term  for  which 
he  has  rented  leased  premises,  he  is 
deemed  to  be  a  tenant  at  sufferance, 
and  not  entitled  to  notice  to  quit. 

So,  it  has  been  held  in  a  later  case, 
under  a  statute  in  the  same  jurisdic- 
tion, that  where  a  tenant  held  over  a 
term  of  three  months,  for  which  he 
had  paid  a  stipulated  rental,  he  be- 
came a  tenant  ^t  will  or  at  sufferance, 
and  was  entitled  only  to  thirty  days' 
notice.  Lawrence  v.  Goodstein  (1915) 
91  Misc.  19,  164  N.  Y.  Supp.  229. 

Where  a  tenant  for  a  definite  term 
holds  over  after  its  expiration,  under 
a  special  agreement  with  the  landlord, 
pending  negotiations  for  a  purchase 
or  a  new  lease,  he  becomes  a  tenant  at 
will,  entitled  to  the  notice  required 
as  to  such  a  tenant.  Grant  v.  White 
(1868)  42  Mo.  285;  Silverman,  v. 
Zucker  (1920)  181  N.  Y.  Supp.  349; 
Greene  v.  Walsh  (1921)  —  R.  I.  — » 
112  Atl.  801;  Re  Grant  (1904)  8  Ont. 
L.  Rep.  297.  L.  F.  C. 


FRANK  C.  BISHOP,  Exr.,  etc.,  of  Lucie  M.  Child.  Deceased, 

V. 

GENEVA  FLORENCE  RUSSELL  et  aL 

and 

ALICE  V.  PEYTON  et  al.,  Appts. 

jroMOoMMetta  Supreme  Judicial  Court— March  a,  1999. 

(—  Mass.  — ,  134  N.  E.  288.) 

Will  —  bequest  to  cousins  —  constmction. 

Under  a  bequest  to  testator's  cousins,  nephews  and  nieces  living  at  his 
death,  second  cousins,  do  not  participate. 

[See  note  on  this  question  beginning  on  page  1410.] 
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Appeal  by  defendants  Peyton  et  al.,  from  a  decree  of  the  Supreme 
Judicial  Court  for  Middlesex  County  entered  by  a  single  justice,  excluding 
second  cousins  in  a  suit  for  instructions  as  to  the  construction  of  the  will 
of  Lucie  M.  Child,  deceased.    Affirmed. 


The  will  in  question  contained -a 
residuary  bequest  in  equal  shares  to 
cousins,  nephews,  and  nieces  living 
at  the  death  of  testatrix.  Petition- 
er, executor  of  the  will,  asked  for 
instructions  as  to  whether  "cousins" 
included  children  or  other  i.<«uft  of 
deceased  first  cousins,  and  whether, 
under  the  words  "nephews  and 
nieces,"  grandnephews  and  grand- 
nieces  took  under  the  will;  but  the 
right  of  the  grandnephews  and 
grandnieces  to  take  was  admitted  by 
all  parties. 

Mr.  George  Fred  Williams,  for  ap- 
pellants : 

The  will  must  be  construed  "to  ef- 
fect the  intention  of  the  testatrix,  un- 
less by  BO  doing  some  rule  of  law  is 
violated." 

Hayden  v.  Stoughton,  5  Pick.  536. 
The  evidence  showed  clearly  that 
testatrix  had  in  her  mind  no  more  dis- 
tinction between  first  and  second 
cousins  than  she  had  between  nephews 
and  nieces,  and  grandnephews  and 
grandnieces.  It  would  seem  that  this 
evidence'  necessarily,  when  found  to 
be  true,  identified  the  word  "cousins" 
as  including  second  cousins  in  the 
mind  of  the  testatrix. 

Sherratt  v.  Mountford,  L.  R.  8  Ch. 
930,  42  L.  J.  Ch.  N.  S.  688,  29  L.  T.  N. 
S.  284,  21  Week.  Rep.  818 ;  Hinckley  v, 
Thatcher,  139  Mass.  481,  52  Am.  Rep. 
719,  1  N.  E.  840;  Bodman  v.  American 
Tract  Soc.  9  Allen,  449;  Mullaney  v. 
Monahan,  230  Mass.  245,  119  N.  E.  755. 
Messrs.  Forbush  &  Morton,  for  de- 
fendants Whitney  et  al.: 

There  is  no  ambiguity  in  the  will 
in  question  which  raises  any  doubt  as 
to  the  persons  intended  to  take  under 
the  residuary  clause,  so  far  as  cousins 
are  concerned. 

Lathrop  v.  Merrill,  207  Mass.  6,  92 
N.  E.  1019;  Sanger  v.  Bourke,  209 
Mass.  481, 95  N.  E.  894;  Child  v.  Child, 
185  Mass.  376,  70  N;  E.  464;  Boston 
Safe  Deposit  &  T,  Co.  v.  Buffum,  186 
Mass.  242,  71  N.  E.  549;  Todd  v.  Tar- 
bell,  187  Mass.  480,  73  N.  E.  556;  Best 
v.  Berry,  189  Mass.  510,  109  Am.  St. 
Rep.  651,  75  N.  E.  743;  Lincoln  v. 
Perry,  149  Mass.  368,  4  L.R.A.  215,  21 
N.  E.  671;  American  Bible  Soc.  v. 
19  A.L.R.— 89. 


Pratt,  9  Allen,  109;  Tucker  v.  Sea- 
man's Aid  Soc.  7  Met.  188;  Bowers  v. 
Porter,  4  Pick.  198;  40  Cyc.  1433; 
Crocker  v.  Crocker,  11  Pick.  252;  War- 
ren V.  Gregg,  116  Mass.  304;  Weston 
v.  Foster,  7  Met.  297;  Brown  v.  Salton- 
stall,  3  Met.  423;  Barrett  v.  Wright, 
13  Pick.  45;  Farrar  v.  Ayres,  5  Pick. 
404;  Richards  v.  Dutch,  8  Mass.  506; 
Foster  v.  Smith,  156  Mass.  379,  31  N. 
E.  291 ;  Re  Denfteld,  156  Mass.  265,  30 
N.  E.  1018 ;  Osborne  v.  Varney,  7  Met. 
301. 

First  cousins  alone  are  entitled  to 
take  under  the  bequest  in  question. 

Walker  v.  Chambers,  85  N.  J.  Eq. 
376,  96  Atl.  359;  Hawkins,  Wills,  Sang. 
2d  ed.  116;  2  Jarman,  Wills.  6th  ed. 
p.  162;  Stevenson  v.  Abingdon,  31 
Beav.  305,  54  Eng.  Reprint,  1156, 9  Jur. 
N.  S.  1063,  9  L.  T.  N.  S.  74,  11  Week. 
Rep.  935;  Stoddard  v.  Nelson,  6  DeG. 
M.  &  G.  68,  43  Eng.  Reprint,  1156,  25 
L.  J.  Ch.  N.  S.  116,  2  Jur.  N.  S.  27,  4 
Week.  Rep.  109;  Burbey  v.  Burbey,  9 
Jur.  N,  S.  96,  6  L.  T.  N.  S.  573;  15  C. 
J.  1185;  Caldecott  v.  Harrison,  9  Sim. 
457,  59  Eng.  Reprint,  435,  9  L.  J.  Ch. 
N.  S.  331,  4  Jur.  885;' 40  Cyc.  1453; 
Higginson  v.  Kerr,  30  Ont,  Rep.  62. 

There  can  be  no  possible  doubt  that 
first  cousins  are  intended  to  take  in 
any  event;  and  there  is  equal  certainty 
that,  under  the  rules  of  construction 
so  far  adopted  by  the  court,  these  be- 
quests will  be  operative. 

Tucker,  Wills,  2d  ed.  p.  68;  Towne 
V.  Weston,  132  Mass.  513;  Jones  v. 
Gane,  205  Mass.  37,  91  N.  £.  129; 
Damon  v.  Bibber,  135  Mass.  458;  40 
Cyc.  1409;  Hubbert's  Estate,  6  Pa. 
Dist.  R.  96;  Evans's  Estate,  11  Kulp, 
212;  Turner's  Estate,  6  Pa.  Dist.  R. 
285. 

Braley,  J.,  delivered  the  opinion  of 
the  court: 

The  testatrix,  after  certain  spe- 
cific bequests,  disposed  of  the  res- 
idue of  her  estate  by  the  seventh 
clause,  the  material  part  of  which 
on  the  present  record  reads  as  fol- 
lows: "All  that  remains  I  give  in 
equal  shares  to  my  cousins,  neph- 
ews, and  nieces  living  at  my  death." 

It  appears  that  she  left  no  neph- 
ews  and   nieces,   but  o^^Y  grand- 
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nephews  and  grandnieces,  which 
the  parties  agreed  were  included  in 
the  term  "nephews  and  nieces." 
The  testatrix,  however,  had  sixteen 
first  cousins  and  many  second  cous- 
ins, and  the  question  is  whether 
the  respondents,  who  come  within 
the  last  class,  are  entitled  to  partici- 
pate in  the  distribution.  The  be- 
quest is  "in  equal  shares  fo  my 
cousins,  nephews,  and  nieces  living 
at  my  death."  If  she  had  said  my 
"first  and  second  cousins,"  the  de- 
gree of  consangiunity  of  the  respond- 
ents would  have  been  material. 
Bridgnorth  v.  Collins,  15  Sim.  538, 
541,  60  Eng.  Reprint,  727.  But  the 
wiii-b««...t  t.  bequest  to  "cous- 
coBsin»-eoM.  ins,  in  the  absence 
.tr.eti.>.  Qj    j^jjy    testamen- 

tary  language  limiting  her  meaning, 
includes  only  first  cousins ;  the  child 
or  children  of  an  uncle  or  aunt. 
Stoddard  v.  Nelson,  6  DeG.  M.  &  G. 
68,  73,  43  Eng.  Reprint,  1156,  25 
L.  J.  Ch.  N.  S.  116,  2  Jur.  N.  S.  27, 


4  Week.  Rep.  109 ;  Caldecott  v.  Har- 
rison, 9  Sim.  457,  461,  59  Eng.  Re- 
print, 435,  9  L.  J.  Ch.  N.  S,  331,  4 
Jur.  885;  Sanderson  v.  Bailey,  4 
Myl.  &  C.  56,  41  Eng.  Reprint,  22, 
8  L.  J.  Ch.  N.  S.  18,  2  Jur.  958; 
Stevenson  v.  Abingdon,  31  Beav. 
305, 54  Eng.  Reprint,  1156,  9  Jur.  N. 
S.  1063,  9  L.  T.  N.  S.  74,  11  Week. 
Rep.  935;  Walker  v.  Chambers,  85 
N.  J.  Eq.  376,  377,  96  Atl.  359.  We 
are,  therefore,  of  opinion  that  the 
word  "cousins"  was  used  by  the 
testatrix  in  the  ordinary  lexical  and 
legal  meaning,  and  that  the  decree 
ordering  distribution  among  the 
grandnephewB  and  grandnieces  and 
the  first  cousins,  to  the  exclu- 
sion of  the  second  cousins,  should  be 
affirmed  with  costs  to  be  taxed  upon 
the  fund  as  between  solicitor  and 
client.  Dana  v.  Dana,  185  Mass. 
156,  70  N.  E.  49 ;  Mullaney  v.  Mona- 
han,  230  Mass.  245,  119  N.  E,  755, 
id.  232  Mass.  279,  122  N.  E.  887. 
Ordered  accordingly 


ANNOTATION. 


Devise  or  bequeat  to  "oousms"  as  including  odiers  than  first  ooasins. 


The  generally  accepted  rule  is  that 
a  devise  or  bequest  to  "cousins,"  in 
the  absence  of  testamentary  qualifica- 
tion, express  or  implied,  includes  only 
first  cousins,  that  being  the  ordinary 
lexical  as  well  as  the  legal  meaning, 
where  there  is  nothing  in  the  context 
or  circumstances  to  show  that  it  is 
used  in  a  different  sense.  Bishop  v. 
Russell  (reported  herewith)  ante, 
1408;  Walker  v.  Chambers  (1915)  85 
N.  J.  Eq.  376,  96  Atl.  359;  Stoddard  v. 
Nelson  (1855)  6  DeG.  M.  &  G.  68,  43 
Eng.  Reprint,  1156,  2  Jur.  N.  S.  27,  25 
L.  J.  Ch.  N.  S.  116,  4  Week.  Rep.  109, 
reversing  Stanger  v.  Nelson  (1856)  1 
Jur.  N.  S.  789,  3  Eq.  Rep.  841,  8  Week. 
Rep.  692;  Stevenson  v.  Abingdon 
(1862)  31  Beav.  305.  54  Eng.  Reprint, 
1156,  9  Jur.  N.  S.  1063,  9  L.  T.  N.  S. 
74,  11  Week.  Rep.  935;  Burbey  v.  Bur- 
bey  (1863)  6  L,  T.  N.  S.  (Eng.)  573,  9 
Jur.  N.  S.  96;  Higginson  v.  Kerr 
(1898)  30  Ont.  Rep.  62;  Copland  v. 
Milne  [1908;  Ct.  Sess.]  S.  C.  426,  as 


set  out  in  Mews,  Eng.  Case  Law  Dig. 
(Supp.  1898-1910,  vols.  11-15)  title 
"Will,"  col.  2027.  In  Stoddard  v.  Nel- 
son (1865)  6  DeG.  M.  &  G.  68,  43  Eng. 
Reprint,  1156,  supra,  Cranworth,  Ld. 
Ch.,  in  holding  that  a  bequest  to 
"cousins"  simpliciter  includes,  in  the 
absence  of  anything  explaining  the 
meaning  of  the  testator,  first  cousins 
only,  to  the  exclusion  of  second  cous- 
ins, said :  "In  this  case  I  have  come  to 
the  conclusion  that  the  only  persons 
who  can  take  are  the  first  cousins  of 
the  testator  living  at  his  death.  The 
testator  has  unfortunately  used  ex- 
pressions without  being  aware  of  their 
effect,  and  the  court  has  nothing  to 
guide  it  as  to  what  his  meaning  was, 
but  the  words  themselves.  .  .  .  The 
testator  simply  directs  his  estates  to 
be  sold,  and  the  proceeds  to  be  ap- 
plied in  payme°nt  of  his  funeral  and 
testamentary  expenses  and  certain 
legacies,  and,  upon  an  event  which  has 
happened,  that  the  proceeds  shall  be 
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shall  be  living  at  his  death.  The  ques- 
tion now  to  be  detei'mined  arises  be- 
tween first  cousins,  second  cousins, 
and  first  cousins  once  removed,  and 
the  vice  chancellor  has  determined  in 
favor  of  cousins  generally,  and 
ordered  advertisements  for  all  cousins 
to  come  in.  ...  I  have  come  to  the 
conclusion  that  it  ['cousins']  means 
first  cousins  only.  I  must  assume  that 
the  testator  intended  to  direct  a  trust 
which  could  be  carried  into  execution ; 
and,  if  the  door  was  opened  to  all 
cousins,  the  meaning  of  the  word 
would  be  much  the  same  as  that  of 
'relations.'  ...  I  think  that  if  a 
testator  says  no  more  than  that  he 
gives  to  'cousins,'  he  must  be  taken 
to  mean  first  cousins.  That  will  be  a 
practical  construction,  and  one  by 
which  the  parties  entitled  will  be 
eiai\y  ascertained;  it  coincides,  too, 
with  ordinary  experience,  for  when  a 
person  speaks  of  cousins  he  generally 
means  first  cousins,  the  children  of 
an  uncle  or  aunt;  and  I  think  that  in 
the  present  case;  there  being  first 
cousins,  this  is  the  proper  construc- 
tion to  adopt."  And  in  Stevenson  v. 
Abingdon  (1862)  81  Beav.  305,  54 
Eng.  Reprint,  1156,  supra,  the  court 
said:  "Prima  facie  the  word  'cousin' 
means  first  cousin,  and  not  a  first 
cousin  once  or  more  times  removed; 
still  less  does  it  mean  a  second  or 
third  cousin,  which  might  go  on  in- 
definitely. Here  the  testator  gives  to 
'all  and  every  his  cousin,  or  cousins 
(descendants  of  his  father's  and 
mother's  brothers  and  sisters),  living 
at  his  death.'  These  latter  words 
plainly  exclude  all  second  cousins. 
The  question  argued  is  that  it  includes 
first  cousins  once  removed.  Stopping 
at  the  words  I  have  read,  it  is  said 
that  he  could  not  have  meant  to  con- 
fine the  words  to  first  cousins,  be- 
cause he  had  only  four  first  cousins 
alive  at  the  date  of  his  will,  and  that 
these  he  excludes  by  name  by  his 
codicil;  and  that,  as  his  uncles  and 
aunts  were  all  dead,  there  could  not 
be  any  other  first  cousins.  But  I  do 
not  think  that  the  introduction  of 
these  words  'all  and  every,'  which  are 
formal,   can   affect  the   construction. 


moved  by  the  further  words  of  the 
bequest,  because  it  goes  on  thus: 
'And  such  of  the  issue  living  at  my 
death  of  any  cousin  or  cousins  of 
mine.'  If  he  had  intended,  in  the 
gift  to  cousins,  to  include  first  cous- 
ins once  removed,  he  would  not  have 
spoken  of  issue  of  cousins,  because  the 
sons  and  daughters  of  first  cousins 
of  the  testator  are  their  issue,  and  are 
also  his  first  cousins  once  removed. 
Therefore,  here  he  plainly  makes  a 
distinction  between  cousins  and  the 
issue  of  cousins ;  that  is,  between  first 
cousins  and  first  cousins  once  re- 
moved. No  doubt,  in  ordinary  con- 
versation, these  persons  would  be 
called  cousins,  and  that  is  one  of  the 
difiiculties.  But  I  am  of  opinion  that 
the  only  mode  of  interpreting  these 
words  is  to  say  that  the  testator  meant 
first  cousins  or  cousins  german,  i.  e., 
the  children  of  the  brothers  and 
sisters  of  his  father  and  mother." 

The  above-stated  general  rule  has 
been  held  applicable  to  the  following 
parenthetically  noted  devises  and  be- 
quests: Bishop  v.  Russraji,  (reported 
herewith)  ante,  1408  (residuary  be- 
quest "in  equal  shares  to  my  cous- 
ins," etc.,  held  to  exclude  second 
cousins) ;  Stoddard  v.  Nelson  (1855) 
6  DeG.  M.  &  G.  68,  48  Eng.  Reprint, 
1156,  2  Jur.  N.  S.  27,  25  L.  J.  Ch, 
116,  4  Week.  Rep.  109,  reversing 
Stanger  v.  Nelson  (1856)  1  Jur.  N.  S. 
789,  3  Eq.  Rep.  841,  3  Week.  Rep.  592 
(bequests  simply  to  "cousins"  living 
at  testator's  death,  held  to  refer  only 
to  first  cousins,  so  as  to  exclude  sec- 
ond cousins  and  first  cousins  once  re- 
moved);  Burbey  v.  Burbey  (1863)  6 
L.  T.  N.-S.  (Eng.)  573,  9  Jur.  N.  S.  96 
("to  all  his  cousins  in  all  respects") ; 
Higginson  v.  Kerr  (1898)  30  Ont.  Rep. 
62  ("to  each  of  my  cousins").  And 
in  Walker  v.  Chambers  (1915)  85  N.  J. 
Eq.  376,  96  Atl.  359,  the  general  rule 
was  applied  to  a  residuary  clause 
reading,  "I  give,  devise,  and  bequeath 
the  remainder  of  my  property  to  my 
■  cousins  mentioned  in  this  will,"  and 
the  bequest  held  to  apply  only  to  fir^t 
cousins,  although  both  first  cousins 
and  second  cousins  were  mentioned  in 
the  will.     The  court  said".     "In  its 


1412 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [Id  A.L.R. 


usual  and  ordinary  acceptation,  the 
term  'cousin'  does  not  connote  sec- 
ond or  third  cousin,  and  in  common 
parlance  and  daily  intercourse,  it  is 
jTcnerally  understood  to  relate  to  a 
child  of  an  uncle  or  aunt — first  cous- 
in; and,  without  anything  else  to 
S^uide  us,  it  is  to  be  assumed  that  the 
testatrix  used  it  in  the  popular  sense. 
.  .  .  There  is  absolutely  nothing  in 
the  context  of  the  will  indicating  an 
intention  of  the  testatrix  that  those  of 
the  second  generation  were  to  par- 
ticipate in  the  class  of  cousins.  Some 
of  the  first  cousins  to  whom  specific 
property  or  money  was  bequeathed  are 
referred  to  as  cousins,  while  six  of 
the  second '  cousins  are  simply  des- 
ignated as  children  of  persons  who 
stood  in  the  relation  of  cousins.  If 
anything  is  to  be  gathered  from  this, 
it  is  the  impression  that  the  class  the 
testatrix  had  in  mind  was  the  one 
formed  by  first  cousins." 

And  it  has  been  held  that  a  bequest 
to  the  testator's  "first  cousins,  or 
cousins  german,"  does  not  include  a 
first  cousin  once  removed' — that  is,  a 
descendent  of  a  first  cousin;  at  least, 
where  there  is  nothing  in  the  will 
from  which  it  can  be  ascertained  that 
the  testator  intended  to  use  the  quoted 
phrase  in  any  other  than  its  ordinary 
sense.  Sanderson  v.  Bayley  (1838)  4 
Myl.  &  C.  66,  41  Eng.  Reprint.  22,  8 
L.  J.  Ch.  N.  S.  18,  2  Jur.  958.  And 
that  a  bequest  to  "first  cousins" 
means,  in  ordinary  parlance,  a  bequest 
to  cousins  german,  see  Re  Parker 
(1880)  L.  R.  15  Ch.  Div.  (Eng.)  528, 
affirmed  in  (1881)  I*  R.  17  Ch.  Div. 
262,  50  L.  J.  Ch.  N.  S.  639,  44  I*  T. 
N.  S.  885,  29  Week.  Rep.  855. 

And  in  Caldecott  v.  Harrison.  (1839) 
9  Sim.  457,  69  Eng.  Reprint,  435,  9  L. 
J.  Ch.  N.  S.  331,  4  Jur.  885,  where  a 
testator  gave  legacies  to  several  per- 
sons, describing  each  as  his  "cousin," 
and  specified  that  the  remainder  of  his 
estate  should  be  divided  equally 
among  "all  such  of  my  cousins,  both 
on  my  father's  and  mother's  side,  as 
may  be  living  at  the  time  of  my  de- 
cease, and  unto  and  amongst  all  and 
every  the  child  or  children  living  at 
my  decease,  of  such  of  my  said  cous- 
ins as  may  have  heretofore  died,  or 


may  die  in  my  lifetime,  leaving  a  child 
or  children  him,  her,  or  them  surviving, 
the  child  or  children  of  any  such  de- 
ceased cousin  taking,  between  or 
amongst  them  in  equal  shares,  such 
part  or  portions  only,  of  said  moneys 
and  effects  as  would  have  passed  to 
his,  her,  or  their  parent  or  parents,  if 
living,"  k  was  held  that,  by  the  word 
"cousins,"  the  testator  meant  first 
cousins  simply  and  strictly,  without 
any  qualification,  so  that  a  first  cousin 
once  removed  could  not  take,  nor 
could  children  of  a  first  cousin  unless 
by  way  of  substitution.  This  decision 
was  upon  the  theory  that  the  testator, 
by  using  the  words  "cousins  and  chil- 
dren of  cousins,"  obviously  restricted 
the  word  "cousins"  to  first  cousins, 
rather  than  that  the  word  "cousins," 
itself,  means  first  cousins  only.  And 
see  Stevenson  v.  Abingdon  (1862)  31 
Beav.  306,  54  Eng.  Reprint,  1166,  9 
Jur.  N.  S.  1063,  9  L.  T.  N.  S.  74,  11 
Week.  Rep.  935,  as  quoted  supra. 

There  has  been,  however,  some  ju- 
dicial expression  to  the  effect  that  the 
word  "cousins,"  if  used  simpliclter, 
includes  cousins  of  every  description. 
There  is  dicta  to  this  effect  in  Calde- 
cott V.  Harrison  (Eng.)  supra.  And 
such  is  the  express  holding  in  Stanger 
V.  Nelson  (1866)  1  Jur.  N.  S.  (Eng.) 
789,  3  Eq.  Rep.  841,  3  Week.  Rep.  592, 
but  this  case  was  reversed  on  appeal 
in  Stoddard  v.  Nelson  (1856)  6  DeG. 
M.  &  G.  68,  43  Eng.  Reprint,  1156,  2 
Jur.  N.  S.  27,  26  L.  J.  Ch.  N.  S.  116, 
4  Week.  Rep.  109.  And  see  Gregg  v. 
Taylor  (1828)  6  Russ.  19,  38  Eng. 
Reprint,  935,  wherein  Sir  John  Leach, 
master  of  the  rolls,  said  that  the  term 
"cousin,"  in  common  and  popular  lan- 
guage, is  of  too  extensive  a  significa- 
tion to  be  limited  to  first  cousins, 
without  an  explanatory  context. 

And  of  course  a  testator  may  so 
phrase  his  will  as  to  clearly  indicate 
that  the  term  "cousins"  is  used  in  a 
broader  sense  than  "first  cousins,"  to 
which  intent  the  courts  will,  when 
possible,  give  effect.  This  conclusion 
is  impliedly  supported  in  many  of  the 
hereinbefore  cited  cases.  In  fact,  a 
statement  of  the  general  rule  itself  in- 
dicates the  conclusion.    And  see  also 
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Div.  (Eng.)  512,  54  L.  J.  Uh.  IS.  S. 
1139,  53  L.  T.  N.  S.  247,  33  Week.  Rep, 
922.  And  tiiat  the  term  "cousin"  may 
■be  so  used  as  to  apply  to  the  wife  of 
a.  first  cousin,  see  Re  Taylor  (1886) 
L.  R.  84  Ch.  Div.  (Eng.)  255,  56  L.  J. 


Week.  Kep.  186. 

As  to  what  constitutes  "half  cous- 
ins," under  a  bequest  to  "my  cousins 
and  half  cousins,"  see  Re  Chester 
[1914]  2  Ch.  (Eng,)  580,  84  L.  J.  Ch. 
N.  S.  78.  G.  J.  C. 


WILLIAM  S.  FORGEY  et  al.,  Appts., 

V. 

MACON  TELEPHONE  COMPANY,  Respt 

Misaouri  Supreme  Court  (In  Banc)  —February  9,  1092. 
(_  Mo.  — ,  237  S.  W.  792.) 

Telephone  —  liability  for  failure  to  answer  call  for  fire  department. 

A  telephone  company  is  not  liable  for  loss  of  the  property  of  a  subscriber 
because  it  negligently  failed  to  answer  a  call  put  in  to  notify  the  city  fire 
department  of  a  fire,  where  the  fire  department  was  under  no  legal  duty 
to  respond  had  it  been  notified. 

[See  note  on  this  question  beginning  on  page  1419.] 

(Graves  and  Higbee>  JJ.,  dissent.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Macon 
County  (Drain,  J.),  sustaining  a  demurrer  to  a  petition  filed  to  recover 
damages  for  alleged  negligent  failure  of  defendant  to  answer  a  fire  call. 
Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Shelton  &  Shelton  and  Otho     355 ;  Providence  Washington  Ins.  Co. 


F.  Matthews,  for  appellants : 

The  defendant's  demurrer  to  'the 
complaint  on  the  ground  that  it  did 
not  state  a  cause  of  action  should  not 
have  been  sustained.  Upon  demurrer, 
conclusive  and  pointed  allegations  of 
fact  in  the  complaint  must  be  accept- 
ed as  true,  and  interpreted  in  the  light 
most  favorable  to  the  plaintiffs. 

Hodges  v.  Virginia-Carolina  R.  Co. 
10  A.L.R.  1452-1455,  and  note,  179  N. 
C.  566,  103  S.  E.  145;  Glawson  v. 
Southern  Bell  Teleph.  &  Teleg.  Co.  9 
Ga.  App.  450,  71  S.  E.  747,  later  appeal 
in  13  Ga.  App.  520,  79  S.  E.  488. 

Messrs.  George  N.  Davis  and  E.  S. 
Jones,  for  respondent: 

The  damages  sought  to  be  recovered 
are  too  uncertain,  speculative,  and  re- 
mote. 

Lebanon,  L.  &  L.  Teleph.  Co.  v.  Lan- 
ham  Lumber  Co.  131  Ky.  718,  21 
L.R.A.(N.S.)  115,  115  S.  W.  824,  18 
Ann.  Cas.  1066;  Volquardsen  v.  Iowa 
Teleph.  Co.  148  Iowa,  77,  28  L.R.A. 
(N.S.)  554, 126  N.  W.  928,  3  N.  C.  C.  A. 


v.  Iowa  Teleph.  Co.  172  Iowa,  597,  154 
N.  W.  874;  Evans  v.  Cumberland 
Teleph.  &  Teleg.  Co.  185  Ky.  66,  135 
Am.  St.  Rep.  444, 121  S.  W.  959;  South- 
western Teleg.  &  Teleph.  Co.  v. 
Thomas,  —  Tex.  Civ.  App.  — ,  185  S. 
W.  396;  Buckner  v.  Gainesboro  Teleph. 
Co.  168  Ky.  693,  182  S.  W.  848;  South- 
ern Bell  Teleph.  &  Teleg.  Co.  v.  Reyn- 
olds, 139  Ga.  385,  77  S.  E.  388;  South- 
ern Bell  Teleph.  &  Teleg.  Co.  v.  Glaw- 
son, 140  Ga.  507,  79  S.  E.  136. 

There  was  absolutely  no  privity  of 
contract  between  the  city  and  the  fire 
department,  on  the  one  hand,  and 
either  the  plaintiffs  or  the  defendant, 
on  the  other;  so  that,  as  far  as  they 
are  concerned,  the  city  and  the  fire 
department  were  under  no  obligation 
to  respond  to  any  fire  call,  or  to  save 
the  plaintiffs'  furniture  from  damage. 

Phoenix  Ins.  Co.  v.  Trenton  Water  Co. 
42  Mo.  App.  118;  Howsmon  v.  Trenton 
Water  Co.  119  Mo.  304,  23  L.R.A.  146, 
41  Am.  St.  Rep.  654,  24  S.  W.  784; 
Houck  V.  Cape  Girardeau  Waterworks 
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&  Electric  Light  Co.  —  Mo.  App.  — , 
114  S.  W.  1099;  Metz  v.  Cape  Girar- 
deau Waterworks  &  Electric  Light  Co. 
202  Mo.  324, 100  S.  W.  651. 

The  damages  were  too  remote  to 
warrant  a  recovery,  because  not  with- 
in the  contemplation  of  the  parties  at 
the  time  the  contract  was  made. 

Kerns  v.  Western  U.  Teleg.  Co.  174 
Mo.  App.  436,  160  S.  W.  666;  Western 
U.  Teleg.  Co.  v.  Edmondson,  91  Tex. 
206,  42  S.  W.  549,  2  Am.  Neg.  Rep.  807; 
Southwestern  Teleg.  &  Teleph.  Co.  v. 
Solomon,  64  Tex.  Civ.  App.  306,  117 
S.  W.  214;  Evans  v.  Cumberland 
Teleph.  &  Teleg.  Co.  185  Ky.  66,  135 
Am.  St.  Rep.  444,  121  S.  W.  959. 

Small,  C,  filed  the  following  opin- 
ion: 

I.  Appeal  from  the  circuit  court  of 
Macon  county.  Suit  for  $10,000 
damages  for  destruction  of  plain- 
tiffs' property  in  the  city  of  Macon, 
by  fire.  The  lower  court  sustained 
a  general  demurrer  to  the  petition. 
Plaintiffs  refusing  to  plead  further, 
final  judgment  was  rendered  in  fa- 
vor of  the  defendant,  from  which 
plaintiffs  appealed. 

Appellants'  statement  of  the  case 
in  their  brief,  which  we  adopt, 
'is  as  follows: 

"Plaintiffs  are  husband  and  wife. 
Defendant  is  a  telephone  corpora- 
tion, operating  a  telephone  system 
in  the  city  of  Macon,  Missouri,  and 
in  said  city  rents  out  telephones  to 
the  different  patrons  for  a  monthly 
rental,  and  among  the  telephones  so 
rented  was  one  rented  to  the  plain- 
tiffs and  located  in  their  residence; 
that  said  telephone  system  gives 
a  night  and  day  service,  and  that 
the  city  of  Macon 'is  a  city  of  the 
third  class,  operating  a  fire  depart- 
ment, which  is  ready  for  both  night 
and  day  service,  at  all  times.  Said 
fire  department  is  located  at  a  cen- 
tral point  in  said  city,  and  at  all 
times  stated  in  the  petition  the  fire 
department  was  on  the  job  and  at- 
tending to  the  duties  of  its  employ- 
ment, and  was  ready,  able,  and  wil- 
ling to  immediately  answer  any  fire 
alarm  turned  in  to  them  at  head- 
quarters of  the  fire  department  in 
the  city  of  Macon,  Missouri. 

"The  petition  in  this  case  pleads 


that  the  telephone  company  at  said 
time  was  under  contract  with  the 
city  to  furnish  a  reasonable  and  suf- 
ficient telephone  service  with  the 
city  fire  department,  and  to  convey 
thereto,  through  its  telephone  lines 
and  instruments,  any  information 
it  might  have  pertaining  to  any  fire 
or  fires  that  might  break  out  in  the 
city;  that  the  city  fire  department 
also  had  a  telephone,  and,  under  the 
contract  with  the  city,  was  connect- 
ed with  all  telephones  in  the  city 
of  Macon  and  all  other  patrons  of 
said  telephone  company. 

"The  petition  pleads  that  the  tele- 
phone of  the  plaintiffs  and  those 
in  other  residences  in  the  city  of 
Macon  were  for  a  valuable  consider- 
ation, and  said  consideration  was 
pay  for  said  telephone  and  service, 
and  that  the  company  agreed  with 
all  its  subscribers  to  give  reasonable 
service,  and  that  they  were  obligat- 
ed to  use  reasonable  care  and  dili- 
gence to  furnish  to  the  said  plain- 
tiffs and  all  other  subscribers 
reasonable  and  sufficient  telephone 
service  in  the  city  of  Macon,  Mi<«- 
souri;  that  the  contract  with  the 
city  fire  department  was  to  the  effect 
that  the  telephone  company  should 
furnish  to  its  subscribers  a  good  and 
efficient  telephone  connection  with 
the  fire  department  of  the  city  of 
Macon ;  that  located  in  the  dwelling 
of  the  plaintiffs  were  much  valuable 
furniture  and  household  goods  and 
the  usual  accoutrements  as  are  lo- 
cated in  a  dwelling  house;  that 
about  the  13th  day  of  November, 
1919,  between  the  hours  of  10:30 
and  11  o'clock  in  the  morning,  it 
was  discovered  by  one  of  the  plain- 
tiffs, Minnette  S.  Forgey,  that  a  fire 
had  ignited  the  roof  of  their  said 
house,  where  she  was  living,  and  at 
said  time  the  fire  had  made  a  very 
little  progress;  that  the  dwelling 
house  was  of  frame  material,  two 
stories  high,  with  a  shingle  roof, 
which  was  in  good  condition,  and 
was  of  solid  material  painted  and 
plastered  inside,  and  in  good  repair ; 
that  at  the  time  she  discovered  the 
fire  she  was  talking  with  another 
subscriber  of  thp  telephone  company 
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scriber  with  whom  she  was  in  con- 
versation that  her  house  was  on  fire, 
and  instructed  her,  as  her  agent, 
to  immediately  notify  the  telephone 
company  and  to  get  into  communi- 
cation with  the  fire  department  and 
to  notify  them  that  her  house  was 
on   fire;   that   the   subscriber   im- 
mediately rang  off  from  the  con- 
nection with  the  plaintiff  and  im- 
mediately attempted  to  again  ring 
central,  in  order  to  get  in  connec- 
tion and  notify  the  fire  department 
of  said  fire,  and  rang  repeatedly  for 
a  period  of  some  ten  or  fifteen  min- 
utes, and  that  said  telephone  com- 
pany failed  and  refused  to  respond 
to  the  call,  and  answer  the  signal,  or 
to  make  any  connection  whatever, 
and  that  the  subscriber  was  com- 
pelled to  and  did  leave  her  own  tele- 
phone and  go  across  the  street  to 
the  telephone  of  the  president  of 
said  company,  where,  upon  ringing, 
connection  was  immediately  given, 
and  said  fire  department  notified  of 
said  fire. 

"Petition  further  recites  that  at 
the  time  that  the  agent  of  the  plain- 
tiff was  ringing,  trying  to  get  cen- 
tral, the  plaintiff  herself  repeatedly 
tried  to  get  central,  and  for  a  period 
of  some   ten  or  fifteeen  minutes, 
and  that  the  central  office  negli- 
gently   and    carelessly   failed    and 
refused   to    give   her   any   connec- 
tion whatever,  or  to  answer  her  said 
signals  at  the  telephone  office,  and 
she,   being  sick  at  the   time,   left 
her  sick  room  clothed  only  in  bed- 
room   garments,   and   in   despera- 
tion called  for  help  in  the  neighbor- 
hood, and  ran  to  the  hor.se  next  door 
and  found  that  she  could  not  gain 
entrance  on   account   of  the   door 
being  locked,  and  ran  to  another 
house  in  the  neighborhood,  where 
she  obtained  access  to  the  telephone, 
and  after  repeated  efforts  succeded 
in  getting  central  to  respond,  and 
turned  in  the  alarm.     Whereupon 
central  notified  her  that  the  alarm 
had  just  been  turned  in.    She  then 
asked  to  be  connected  with  her  hus- 
band's office,  and  after  repeated  ef- 


that  her  husband  failed  to  respond. 

"Petition  further  recites  that 
when  she  ran  from  her  house,  with 
her  calling  for  help,  etc.,  that  sever- 
al of  her  neighbors  and  acquaint- 
ances and  friends  tried  to  get  in 
communication  with  the  central  of- 
fice, but  that  the  central  office  re- 
fused to  respond;  that  at  the  time 
she  attempted  to  get  connection 
with  the  fire  department  and  with 
the  central  office,  the  said  men  at 
the  fire  department  were  there,  and 
ready,  able,  and  willing  to  respond 
to  said  fire  alarm  had  it  been  turned 
in,  and  had  been  for  a  long  period 
of  time,  and  that  had  she  been  able 
to  procure  connection  and  been  con- 
nected with  the  fire  department,  as 
she  attempted  to  do,  that  the  fire  de- 
partment would  have  immediately 
responded  to  said  call,  and  could  and 
would  have  been  at  her  residence 
within  a  period  of  some  three  or 
four  minutes'  time,  and  that  they  had 
all  the  material  for  promptly  ex- 
tinguishing the  fire,  and  that  the  fire 
had  gained  such  little  headway  at 
said  time  that  it  could  have  been  and 
would  have  been  promptly  extin- 
guished. 

"Plaintiffs  had  a  policy  of  insur- 
ance for  $4,000,  and  they  had  prop- 
erty in  said  dwelling  worth  some 
$16,000,  but  that  the  damage  was 
more  than  $10,000,  for  which  sum 
they  sued." 

II.  We  think  this  case  was  prop- 
erly ruled  by  the  learned  lower 
court.  It  is  clearly  settled  in  this 
state  that  a  water  company,  which 
by  its  franchise  and  under  contract 
with  the  municipality  is  required  to 
furnish  a  sufficient  and  adequate 
supply  of  water  to  extinguish  fires, 
where  the  city  maintains  a  fire  de- 
partment whose  duty  it  is  to  respond 
at  all  times  to  fire  alarms,  is  not 
liable  to  the  property  owner  for  de- 
struction of  his  property  by  fire  by 
reason  of  the  failure  of  the  water 
supply.  Metz  v.  Cape  Girardeau 
Waterworks  &  Electric  Light  Co. 
202  Mo.  324,  100  S.  W.  651 ;  Hows- 
mon  V.  Trenton  Water  Co.  119  Mo. 
804,  23  L.R.A.  146,  41  Am.  St.  Rep. 
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654,  24  S.  W.  784;  Phoenix  Ins.  Co. 
V.  Trenton  Water  Co.  42  Mo.  App. 
118;  Houck  v.  Cape  Girardeau  Wa- 
terworks &  Electric  Light  Co.  — 
Mo.  App.  —  114  S.  W.  1099. 

In  the  Howsmon  v.  Trenton  Wa- 
ter Co.  119  Mo.  304,  23  L.R.A.  146, 
41  Am.  St.  Rep.  654,  24  S.  W.  784, 
there  was  also  provision  for  a  spe- 
cial tax,  which  the  plaintiff  had  paid, 
to  provide  part  of  the  consideration 
the  water  company  was  to  receive, 
and  an  express  provision  in  the  con- 
tract with  the  city  that  "should  said 
water  company,  from  lack  of  water 
supply  or  any  other  cause,  except 
providential  or  unavoidable  acci- 
dent, fail  to  furnish  a  reasonable 
or  adequate  supply  of  water  to  ex- 
tinguish any  fire,  then  it  shall  be 
liable  for  all  damages  occasioned  by 
such  fire  or  neglect." 

But  the  court  ruled  that,  inde- 
pendently of  the  above  express  pro- 
vision, defendant  was  not  liable, 
because  the  city  acted  in  its  govern- 
mental capacity  in  establishing  a 
fire  department  and  in  contract- 
ing with-  defendant  for  water  to 
extinguish  fires,  and  therefore 
the  plaintiff  would  have  had  no 
cause  of  action  against  it  (citing 
Heller  v.  Sedalia,  53  Mo.  159,  14 
Am.  Rep.  444)  had  said  fire  de- 
partment refused  or  been  negli- 
gent in  putting  out  the  fire  on 
plaintiff's  premises,  even  though 
there  had  been  an  adequate  supply 
of  water.  That  defendant  was  not 
liable  because  of  the  express  pro- 
vision in  the  contract  above  quoted, 
because  it  does  not  clearly  appear 
that  the  benefit  therefrom  was  in- 
tended for  the  citizens  in  their  in- 
dividual capacity,  so  that  they  could 
sue  for  damages  for  the  breach 
thereof,  and  the  city  was  under  no 
legal  obligation  to  protect  the  in- 
dividual citizen  from  damages  by 
fire,  but  the  provision  was  intended 
for  the  protection  of  the  municipali- 
ty; furthermore,  the  city  had  no 
authority  to  make  a  contract  with 
the  water  company  to  indemnify  the 
plaintiff  for  loss  of  his  property  by 
fire  resulting  from  the  neglect  of 
its  agents  or  servants  to  furnish  an 
adequate  supply  of  water. 


In  Metz  V.  Cape  Girardeau  Water- 
works &  Electric  Light  Co.  supra, 
which  was  identical  in  facts  with 
the  Howsmon  Case,  except  the  con- 
tract or  franchise  with  the  city  con- 
tained no  express  provision  relat- 
ing to  the  water  company's  liability 
for  damages  in  case  of  the  failure 
of  the  water  supply  to  put  out  fires 
as  agreed,  the  court  contented  it- 
self by  simply  referring  to  the 
Howsmon  Case,  and  the  learned  and 
exhaustive  opinion  therein  delivered 
by  Brace,  J.,  as  foreclosing  furtiier 
discussion  of  the  subject.  In  the 
case  of  Houck  v.  Cape  Girardeau 
Waterworks  &  Electric  Light  Co. 
supra,  the  opinion  was  delivered  by 
Goode,  J.,  for  the  St.  Louis  court  of 
appeals,  and  followed  the  ruling  of 
this  court  in  the  Howsmon  and 
Metz  Cases,  supra,  which  the  learned 
judge's  opinion  also  shows  is  sup- 
ported by  the  weight  of  author!^ 
in  other  states. 

It  would  seem  to  follow  that  if 
a  water  company  cannot  be  held 
liable  for  damages  for  negligence  in 
not  supplying  the  city  fire  depart- 
ment with  sufficient  water  to  ex- 
tinguish fires,  whereby  the  citizen's 
house  is  destroyed  by  fire,  a  tele- 
phone company  cannot  be  held  liabte 
for  negligently  fail- 
ing to  answer  a  call  Itu*V"!'J!'J^nZ^ 
for  the  fire  depart-  to  answer  eau 
ment  by  one  of  its  l^lJT  •"•^" 
subscribers,  to  no- 
tify said  department  of  a  fire  at  such 
house.  The  cause  and  amount  of 
the  damages  in  such  instances  are 
too  remote  and  speculative.  The 
city  fire  department  was  under  no 
legal  duty  to  the  plaintiffs  to  re- 
spond at  all,  even  if  the  defendant 
had  heard  the  plaintiffs  call  and 
connected  her  with  the  fire  depart- 
ment. The  services  of  the  city  were 
purely  voluntary  and  gratuitous, 
and  no  legal  liability  can  be  predi- 
cated against  the  defendant  for  neg- 
ligence in  failing  to  give  plaintiffs 
an  opportunity  to  request  something 
from  the  city  whi(£  the  city  was 
under  no  legal  obligation  to  give,  and 
might  refuse  with  impunity. 

The  direct  question  here  involved 
has  not  been  before  this  court  or  the 
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in  other  jurisdictions  the  precise 
question  has  been  ruled  against  the 
plaintiffs  in  the  following  cases  (and 
we  find  and  are  referred  to  none  to 
the  contrary) :  Lebanon  L.  &  L. 
Teleph.  Co.  v.  Lanham  Lumber  Co. 
131  Ky.  718,  21  L.R.A.(N.S.)  115, 
115  S.  W.  824,  18  Ann.  Cas.  1066; 
Volquardsen  v.  Iowa  Teleph.  Co. 
148  Iowa,  77,  28  L,R.A.(N.S.)  554, 
126  N.  W.  928,  3  N.  C.  C.  A.  355; 
Providence  Washington  Ins.  Co.  v. 
Iowa  Teleph.  Co.  172  Iowa,  597,  154 
N.  W.  874;  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Thomas,  —  Tex.  Civ. 
App.  — ,  185  S.  W.  396. 

The  ground  upon  which  the  above 
cases  were  ruled  for  the  defendants 
was  that  both  the  cause  and  the 
amount  of  the  damages  were  too  re- 
mote and  speculative,  and  it  is  well 
stated  by  the  learned  supreme  court 
of  Iowa  in  Volquardsen  y.  Iowa 
Teleph.  Co.  148  Iowa,  77,  28  L.R.A. 
(N.S.)  554,  126  N.  W.  928,  3  N.  C. 
C.  A.  355,  as  follows : 

"The  fire  was  the  primary  cause 
of  the  loss.  The  defendant  did  not 
start  it,  or  have  aught  to  do  with 
its  origin.  The  charge  against  it 
is  that  the  negligence  intervened  as 
the  efficient  cause  in  the  omission 
to  do  that  which  would  have  result- 
ed in  the  extinction  of  the  fire.  Of 
course,  if  the  failure  to  put  out  the 
i\re  was  the  direct  and  natural  con- 
sequence of  the  unreasonable  delay 
in  making  the  connection,  then  there 
could  be  no  doubt  as  to  defendant's 
liability.  But  several  links  in  the 
chain  of  sequences  are  involved  in 
doubt  and  speculation.  The  fire  was 
burning,  not  only  before  plaintiff 
reached  the  receiver,  but  before  he' 
was  awakened  by  his  wife,  who  had 
heard  the  crackling  of  the  flames. 
...  At  what  time  must  they  have 
been  on  the  ground  to  have  saved 
the  property?  No  one  can  answer 
save  from  conjecture.  All  realize 
that^  in  such  emergencies  time  is 
precious,  but  who  can  say  from  the 
situation  as  presented  in  this  case 
how  many  minutes  meant  the  loss  of 
the  plaintifTs  property?  Suppose 
the  connection  at  the  central  office 


fireman  in  charge  of  the  fire  station 
have  responded  promptly,  and 
promptly  have  rung  the  fire  bell? 
Would  the  members  of  the  de- 
partment have  heard  and  promptly 
have  repaired  to  the  scene?  Was 
the  apparatus  for  extinguishing  the 
fire  in  working  order  and  the  water 
supply  accessible  and  sufficient? 
Would  all  of  these  intervening  agen- 
cies have  operated  harmoniously  and 
efficiently  and  vdth  such  promptness 
as  to  have  put  out  the  fiames  in  time 
to  have  avoided  a  total  loss?  Mani- 
festly these  are  matters  of  specula- 
tion, and  yet  all  this  must  be  as- 
sumed if  the  loss  is  to  be  traced  to 
defendant's  negligence.  Each  of 
these  independent  agencies  neces- 
sarily must  be  linked  together  in  a 
line  of  causation  in  order  to  con- 
nect it  with  the  loss.  None  of  them 
were  under  the  direction  or  control 
of  the  telephone  company. 

"Moreover,  how  far  the  fire  had 
spread  at  the  time  Uie  fireman 
would  have  been  likely  to  have 
reached  the  scene  had  the  connec- 
tion been  promptly  made  is  left  by 
the  evidence  a  matter  of  specu- 
lation merely.  And  then  there  are 
the  weather  conditions  and  the 
character  of  the  material  to  be 
taken  into  account.  After  the 
experience  of  ages,  fighting  fires, 
even  with  modern  machinery  and 
apparatus,  is  precarious  business 
and  uncertain  in  its  results.  Had 
everything  worked  out  as  calcu- 
lated, after  the  fire  was  over  prob- 
ably some  of  the  building  and  ma- 
chinery might  have  been  saved.  But 
the  basis  for  a  legal  inference  of 
this  kind  was  not  furnished  by  the 
evidence.  The  negligence  of  the 
telephone  company  may  be  ascer- 
tained, but  that  falls  short  of  con- 
necting it  with  the  loss,  which  is 
only  possible  through  agencies  en- 
tirely independent.  If  it,  as  a  dom- 
inating force,  acted  through  the 
intervening  agencies,  as  mere  in- 
struments or  vehicles  in  a  natural 
line  of  causation,  to  the  loss,  there 
would  be  ground  for  saying  defend- 
ant was  liable.  But  the  intervening 
agencies    were    independent,    and 
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what   might   have   happened   pure 
matter  of  speculation." 

In  Southern  Bell  Teleph.  &  Teleg. 
Co.  V.  Reynolds,  139  Ga.  385,  77  S. 
E.  388,  the  supreme  court  held  the 
telephone  company  not  liable  for 
negligent  failure  to  answer  a  call 
of  the  plaintiff  for  a  physician,  with 
whom  he  had  made  arrangements  to 
attend  his  wife  in  childbirth,  by  rea- 
son of  which  the  wife  suffered  un- 
necessary injury  to  her  health.  In 
that  case  the  court  refused  to  fol- 
low, and  in  effect  overruled,  the  case 
of  Glawson  v.  Southern  Bell  Teleph. 
&  Teleg.  Co.  9  Ga.  App.  450,  71  S. 
E.  747,  relied  on  by  the  appellant, 
which  made  a  contrary  ruling.  But 
in  the  Glawson  Case  the  plaintiff 
had  a  contract  with  the  physician 
to  attend  his  wife,  and  he  was  under 
a  legal  obligation  to  do  so,  and 
would  have  been  liable  for  negligent- 
ly failing  to  attend  her,  whereas  in 
the  case  before  us,  as  we  have  seen, 
neither  the  city  nor  the  members 
of  its  fire  department  were  under 
any  legal  obligation  to  answer  the 
plaintiff's  call.  Besides,  the  Glaw- 
son Case,  as  decided  by  said  court  of 
appeals,  on  being  certified  to  the 
supreme  court  of  Georgia  (see  140 
Ga.  507,  79  S.  E.  136),  Lumpkin, 
J.,  delivering  the  opinion,  was  again 
disapproved  and  held  to  be  in  con- 
flict with  the  prior  decisions  of  that 
court  and  with  the  above-cited  cases 
from  Kentucky,  Iowa,  and  Texas. 
Hodges  V.  Virginia-Carolina  R. 
Co.  179  N.  C.  567,  10  A.L.R.  1452, 
103  S.  E.  145,  is  cited  by  appellant. 
In  that  case  the  petition  alleged  that 
defendant  wilfully,  knowingly,  and 
unlawfully  cut  certain  telephone 
wires  so  that  plaintiff  could  not  com- 
municate with  a  physician  with 
whom  he  had  made  arrangements  to 
attend  his  wife  in  childbirth,  by 
reason  of.  which  his  wife  suffered 
unnecessary  injuries.  The  court 
held  a  cause  of  action  was  stated, 
but  its  ruling  was  based  upon  the 
ground  that  the  statute  of  that  state 
made  it  a  misdemeanor,  punishable 
by  fine  and  imprisoment,  to  wilfully 
cut  a  telephone  wire. 


III.  But  it  is  strenuously  argued 
by  the  learned  counsel  of  the  plain- 
tiffs that  in  their  petition  they  allege 
as  a  fact  that  had  the  defendant 
promptly  answered  the  plaintiffs' 
telephone  call  and  made  connection 
with  the  fire  department,  the  fire 
department  would  have  promptly 
responded  and  would  have  extin- 
guished the  fire  and  saved  the  plain- 
tiffs' property;  that  it  was  for  the 
jury  to  say  whether  plaintiffs  could 
prove  such  allegations.  But  we  rule 
such  allegations  are  not  allegations 
of  fact,  and  were  not  susceptible  of 
legal  proof,  because  no  one  could 
tell  whether  the  fire  department 
would  have  thus  responded  and  thus 
saved  the  plaintiffs'  property.  Said 
allegations  were  mere  inferences 
or  prophecies  as  to  what  the  fire  de- 
partment would  have  done.  There 
is  no  legal  presumption  that  it 
would  have  done  so,  because  the  fire 
department  was  under  no  legal  ob- 
ligation in  the  premises  to  the  plain- 
tiffs. We  must  rule  this  contention 
against  the  appellants. 

Without  extending  this  oinnion 
further,  we  conclude  that  the  doc- 
trine so  firmly  established  by  this 
court  in  the  water  company  cases 
heretofore  cited  inevitably  leads  to 
the  same  result  in  this  case  as  was 
reached  in  the  Kentucky,  Iowa,  and 
Texas  cases,  above  referred  to,  and 
hence  we  must  affirm  the  judgment 
of  the  lower  court. 

Judgment  affirmed  accordingly. 

Brown,  C,  not  sitting. 
Ragland,  C,  concurs. 

Per  Curiam: 

'  The  foregoing  opinion  of  Small. 
C,  is  adopted  as  the  opihicMi  of  the 
court. 

James  T.  Blair,  Ch.  J.,  concurs  in 
paragraphs  1,  2,  and  result. 

David  E.  Blair,  Elder,  and  Walker, 

JJ.,  concur. 

Graves  and  Higbee,  JJ.,  dissent. 
Woodson,  J.,  absent. 
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ANNOTATION. 

Question  of  proximate  cause  as  affecting  liability  for  damages  for  failure  to 

obtain  telephone- connecti<m. 


The  earlier  cases  on  this  question 
are  collected  and  discussed  in  the  an- 
notation following  Hodges  v.  Virginia- 
Carolina  R.  Co.  10  A.L.R.  1456. 

The  reported  case  (Forgey  v.  Maoon 
Telefh.  Co.  ante,  1418),  in  holding 
that  a  telephone  subscriber  could  not 
recover  damages  from  the  telephone 
company  for  loss  of  his  property  by 
fire,  alleged  to  have  been  due  to  the 
negligence  of  the  company  in  failing 
to  furnish  telephone  connection  with 
the  fire  department,  so  that  the  latter 
could  be  notified  of  the  fire  and  ex- 
tinguish it,  is  in  accord  with  several 
of  the  cases  set  out  in  the  previous 
annotation  on  this  question.  It  was 
held  that  the  damages  were  too  remote 
and  speculative,  and  that  the  petition 
was  subject  to  demurrer  notwith- 
standing it  alleged  that  the  fire  de- 
partment, if  telephone  connection  had 
been  made,  would  have  immediately 
responded  to  the  call,  and  that  the  fire 
could  have  been  and  would  have  been 
promptly  extinguished.  These  al- 
legations were  said  to  be  not  allega- 
tions of  fact,  susceptible  of  legal 
proof,  but  mere  inferences  or  proph- 
ecies. 

So,  in  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Thomas  (1916)  —  Tex. 
Civ.  App.  —  ,  185  S.  W.  396,  it  was 
held  that  an  alleged  delay  in  getting 
response  from  a  telephone  operator 
by  a  subscriber,  in  attempting  to 
notify  the  fire  department  that  his 
house  was  on  fire,  was  not  shown  to 
be  the  proximate  cause  of  the  loss,  of 
the  house  by  fire,  so  as  to  render  the 
telephone  company  liable.  The  court 
said:  "The  judgment  in  this  cause 
cannot  stand  because  it  is  based  upon 
speculation  and  acts  of  negligence  too 
remote.  Ixk  other  words,  the  negli- 
gence of  the  appellant  is  not  shown  to 
have  been  the  proximate  cause  of  the 
injury.  The  whole  case  is  predicated 
upon  the  theory  that  if  the  call  had 
been  answered  promptly  by  the  ex- 
change operator,  the  fire  would  have 


been  extinguished  before  it  reached 
the  two-story  part  This  presupposes 
that  the  fire  department  would  have 
responded  promptly,  and  there  would 
have  been  no  other  mishap  of  any 
kind;  that  the  water  pressure  would 
have  been  ample,  and  the  fire  ap- 
paratus in  good  working  order,  no  ad- 
verse winds,  etc.  .  .  .  There  is 
testimony  which  indicates  that  the  de- 
lay may  have  been  caused  by  the  fail- 
ure of  the  alarm  bell  at  the  fire  sta- 
tion to  work.  .  .  .  Some  testimony 
indicates  that  the  water  pressure  was 
weak,  and  that  the  fire  could  not  be 
put  out  on  that  account ;  but  one  wit- 
ness thought  it  was  on  account  of  de- 
fective hose;  same  having  holes  or 
leaks  so  as  to  lower  the  pressure. 
But  whether  it  was  for  want  of  a 
proper  alarm  bell  at  the  fire  station 
that  the  house  was  lost,  or  defective 
hose,  or  low  water  pressure,  the  ap- 
pellant would  be  responsible  in' 
neither  event.  .In  order  to  hold  the 
failure  of  central  to  take  and  trans- 
mit the  call  to  be  the  proximate 
cause  of  the  loss,  we  must  indulge  the 
presumption  that  everything  else 
would  have  turned  out  to  perfection; 
that  the  fire  station  bell  would  have 
worked,  and  the  firemen  would  have 
been  awakened;  that  the  department 
would  have  been  called  and  would 
have  responded  promptly ;  that  the  ap- 
paratus would  have  been  in  good 
working  order,  and  that  nothing  would 
have  occurred  to  prevent  the  prompt 
arrival  of  the  firemen ;  and  then,  after 
they  had  gotten  to  the  fire,  everything 
else  necessary  to  be  done  in  order 
successfully  to  combat  the  fire  would 
have  taken  place.  It  presupposes  that 
the  water  pressure  would  have  been 
sufficient,  and  that  the  leaky  hose 
would  have  been  sufficient.  No  ad- 
verse wind  would  have  sprung  up.  In 
fact,  it  must  be  presumed  that  every- 
thing except  this  failure  of  the  sleep- 
ing girl  to  answer  would  have  moved 
with  clocklike  precision.     And  after 
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all  this,  how  much  of  the  building 
would  have  been  saved  f  What  man 
can  sayt  Indulging  all  these  sup- 
positions, at  last  we  wind  up  in  mere 
conjecture  as  to  what  damage  would 
have  been  done.  To  say  that  the  dam- 
age is  remote  and  speculative  to  a 
high  degree  is  stating  it  mildly." 

But  there  are  two  other  cases,  de- 
cided since  the  preparation  of  the 
earlier  note  on  the  present  question, 
in  which  it  was  held  that  the  tele- 
phone company  might  be  held  liable 
for  the  damages  in  question,  sus- 
tained by  the  subscriber  through  fail- 
ure to  obtain  telephone  connection. 
Peterson  v.  Monroe  Independent 
Teleph.  Co.  (1921)  —  Neb.  — ,  182  N. 
W.  1017;  Southwestern  Bell  Teleph. 
Co.  V.  Hodges  (1921)  146  Ark.  685, 
228  S.  W.  731. 

In  the  Hodges  Case  (Ark.)  supra, 
the  telephone  company  infoimed  a 
subscriber,  when  she  tried  to  get  con- 
nection with  a  drug  store  in  order  to 
obtain  medicine  for  herself,  that  the 
service  had  been  discontinued  on  ac- 
count of  failure  to  pay  the  monthly 
bill;  which  was  a  mistake.  She  had 
attempted  to  obtain  connection  during 
a  period  of  several  hours  before  as 
well  as  several  hsurs  after  she  in- 
formed the  telephone  operator  that 
she  was  sick  and  was  endeavoring  to 
make  connection  in  order  to  procure 
medicine;  there  was  evidence  tending 
to  show  that  if  she  had  obtained  the 
medicine  in  apt  time,  it  would  have 
alleviated  her  illness,  and  that  her 
failure  to  obtain  the  medicine  resulted 
in  aggravating  and  continuing  her  ill- 
ness. The  jury  were  instructed  that 
until  the  telephone  company  was  ad- 
vised of  the  special  circumstances 
under  which  the  subscriber  was  at- 
tempting to  make  connection,  it  could 
not  be  held  liable  for  the  damages 
claimed,  and  that  after  it  was  advised 
of  the  subscriber's  sickness  and  her 
desire  to  obtain  medicine,  it  had  a 
reasonable  time  within  which  to  re- 
store telephone  connection.  The  cor- 
rectness of  this  instruction  it  was  un- 
necessary to  determine  on  the  appeal 
as  it  was  also  unnecessary  to  deter- 
mine whether  the  subscriber's  failure 
to  resort  to  other  methods  of  obtain- 


ing medicine  precluded  her  from  re- 
covery of  substantial  damages,  the 
court  taking  the  view  as  to  the  latter 
point  that  the  question  was  not  suffi- 
ciently presented  in  the  trial  court. 
And  the  court  held  also  that  the  tele- 
phone company  had  failed  properly  to 
raise  in  the  trial  court  the  point  that 
the  term  "proximate  cause"  had  not 
been  defined  in  an  instruction  to  find 
for  the, plaintiff  if  her  continued  ill- 
ness was  the  proximate  result  of  the 
defendant's  failure  to  furnish  the 
service. 

In  Peterson  v.  Monroe  Independent 
Teleph.  Co.  (Neb.)  supra,  the  court 
laid  down  the  rule  that  telephone  com- 
panies are  under  the  duty  of  furnish- 
ing to  subscribers  reasonably  prompt 
and  efficient  service  in  giving  them 
connection  with  other  subscribers, 
and  are  liable  for  any  pecuniary  loss 
directly  traceable  to  a  breach  of  such 
duty  as  the  proximate  cause.  And  it 
was  held  in  an  action  to  recover  for 
the  loss  of  horses  alleged  to  have  died 
for  want  of  medical  treatment,  pre- 
vented by  the  negligent  failure  of  the 
defendant  telephone  company  to  con- 
nect the  plaintiff  with  a  veterinary 
surgeon,  that  the  averment  in  the  peti- 
tion that  the  horses,  if  afforded  such 
treatment,  could,  with  reasonable 
probability,  have  been  saved,  was  not 
so  uncertain  and  conjectural  as  to 
make  the  petition  demurrable,  but 
that  the  question  was  one  of  fact. 

The  last  case  cites  Central  U. 
Teleph.  Co.  v.  Swoveland  (1896)  14 
Ind.  App.  341,  42  N.  E.  1035,  where 
damages  resulting  from  death  of  the 
plaintiff's  horse  were  held  too  remote 
and  conjectural  for  recovery  from  a 
telephone  company  on  the  ground 
that  it  was  negligent  in  failing  to  call 
to  a  toll  station  a  veterinary  surgeon, 
with  whom  the  plaintiff  was  endeavor- 
ing to  communicate  by  telephone,  in 
order  to  obtain  his  services  to  treat 
the  animal.  The  court  said,  however, 
that  it  did  not  wish  to  be  understood 
as  holding  that  cases  might  not  arise 
in  which,  under  similar  circum- 
stances, it  would  be  proper  to  submit 
to  the  jury  the  question  as  to  whether 
the   death   of  tiie   animal   might   be 
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pany.    But  in  this  case  the  testimony  court  relied  upon  telegraph  cases  in 

showed  merely  a  chance  or  specula-  which   there  was   negligence   in  the 

tion  that  the  animal  would  have  re-  transmission  or  delivery  of  messages. 
covered    had    the    veterinary    been  R.  E.  H. 


REDMOND  P.  MARSHALL  et  al.,  Appts., 

V. 

J.  H.  MIDDLETON  et  al.,  Exr.,  etc.,  of  William  H.  Marshall,  Deceased, 

Respts. 

Oregon  Supreme  Court  (In  Sane)  ^  July  81,  1020, 
.    (100  Or.  247,  191  Pac.  886,  196  Pac.  830.) 

Executors  and  administrators  —  duty  to  pay  purchase-money  mortgage. 

1.  Devisees  of  land  which  testator  purchased  subject  to  a  purchase- 
money  mortgage,  which  he  assumed  and  agreed  to  pay,  cannot  compel  the 
executors  to  satisfy  the  debt  out  of  the  personal  estate,  where  the  mort- 
gage had  been  foreclosed  during  testator's  lifetime,  thereby  releasing  him 
from  his  personal  undertaking,  although  the  will  directed  payment  of 
debts. 

\See  note  on  this  question  beginning  on  page  1429.] 

Election  of  remedies  —  salt  to  fore- 
close mortgage  —  release  of  person- 
al obligation. 

2.  Jhe  institution  of  an  action  to 
foreclose  a  purchase-money  mortgage 
is  an  election  to  look  to  the  land  for 
the  debt,  and  releases  the  liability  of 
the  mortgagor  and  his  assignees  on 
the  note  giv«n  for  the  purchase  price. 


On  Petition  for  Rehearing. 

Mortgage  —  assumption  of  debt  — 
liability. 

3.  A  purchaser  of  property  subject 
to  a  purchase-money  mortgage,  who 


assumes  and  agrees  to  pay  it,  becomes, 
as  between  himself  and  the  mortgagor 
and  mortgagee,  personally  liable  to 
the  same  extent  as  the  original  mort- 
gagor. 

[See  19  R.  C.  L.  874-876.] 
Will  —  devise  of  land  —  cum  onere. 

4.  A  devise  of  land  covered  by  a 
lien  not  created  by  the  testator  passes 
the  property  cum  onere,  unless  there 
is  an  express  direction  in  the  will 
that  the  lien  be  extinguished  out  of 
the  proceeds  of  the  personalty. 

[See  28  R.  G.  L.  304,  305;  see  also 
note  in  6  A.L.R.  488.] 


Appeal  by  claimants  from  an  order  of  the  Circuit  Court  for  Multnomah 
County  (Morrow,  J.)  reversing  an  order  of  the  County  Court  in  their 
favor,  in  a  proceeding  brought  to  compel  defendants,  as  executors  of  the 
estate  of  William  H.  Marshall,  deceased,  to  pay  off  and  discharge  a  lien 
upon  certain  real  estate  bequeathed  to  claimants  by  said  deeedent.  Af- 
finned. 


Statement  by  McBride,  Ch.  J.: 
This  is  a  proceeding,  originally 
brought  in  the  county  court  of 
Multnomah  county,  to  compel  the 
defendants,  as  executors  of  the  es- 
tate of  William  H.  Marshall,  de- 
ceased, to  pay  off  and  discharge  a 
lien  upon  certain  real  estate  devised 


to  the  claimants  by  said  decedent. 
The  facts  shown  in  the  record  are 
as  follows: 

In  April,  1910,  W.  H.  and  May  S. 
Hembree  purchased  a  small  farm 
from  Mary  E.  and  John  N.  Rogers, 
and,  being  indebted  for  the  pur- 
chase price,' gave  their  notes  there- 
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for;  one  of  said  notes  being  for  the 
sum  of  $4,225,  bearing  interest  at 
6  per  cent,  and  the  other  for  $775, 
bearing  interest  at  7  per  cent,  per 
annum,  and,  to  secure  said  notes, 
executed  a  purchase-money  mort- 
gage in  favor  of  their  grantors  for 
said  sums.  Decedent  purchased  the 
tract  from  Hembree  and  wife,  sub- 
ject to  the  mortgage,  which  he 
assumed  to  pay.  Having  defaulted 
in  the  payment,  suit  to  foreclose  the 
mortgage  was  brought  against  Hem- 
bree and  wife  and  decedent,  and 
complete  service  was  had  during 
decedent's  lifetime.  He  having  died 
before  final  decree,  his  executors  and 
heirs  at  law,  including  claimants, 
were  made  parties,  and  a  decree  was 
rendered  foreclosing  the  mortgage. 
Upon  foreclosure  the  property  was 
bid  in  by  the  mortgagees  for  the 
full  amount  due,  and  at  the  time 
this  proceeding  was  instituted  was 
subject  to  redemption  by  those  bene- 
ficially interested. 

When  W.  H.  Marshall  died,  he 
left  a  will  providing,  in  the  usual 
form,  for  the  payment  of  all  his  just 
debts;  then  bequeathing  to  claim- 
ants some  small  articles  of  personal 
property  and  the  farm  in  question, 
and  leaving  all  the  residue  of  his 
estate  to  his  wife,  Bessie  M.  Mar- 
shall. 

The  appellants,  claiming  that  un- 
der the  terms  of  the  will  the  tract 
in  question  should  pass  to  them  un- 
encumbered, brought  this  proceed- 
ing, praying  that  the  executors  be 
required  to  redeem  said  property  out 
of  the  funds  belonging  to  the  estate, 
which  claim  being  allowed  by  the 
county  court,  the  executors  appealed 
to  the  circuit  court,  where  the  order 
of  the  county  court  was  reversed  and 
the  proceeding  dismissed.  From 
that  order  the  claimants  have  ap- 
pealed to  this  court. 

Messrs.  E.  K.  Oppenheimer,  Frank 
J.  Lonergan,  and  Davis  &  Farrell,  for 
appellants : 

A  testamentary  direction  to  pay  all 
debts  includes  debts  of  all  kinds,  in- 
cluding mortgage  debts. 

Hennegar  v.  Deadrick,  —  Tenn.  — , 
54  S.  W.  138;  Brown  v.  Baron,  162 
Mass.  66,  44  Am.  St.  Rep.  381,  37  N. 


E.  772;  Bulkley  v.  Seymour,  74  Conn. 
459,  92  Am.  St.  Rep.  229,  51  Atl.  125; 
Wilts  V.  Wilts,  151  Iowa,  149,  130  N. 
W.  906;  Hayward  v.  Hayward,  199 
Mass.  340,  85  N.  E.  158;  Turner  v. 
Laird,  68  Conn.  198,  35  Atl.  1124; 
Thompson  v.  Thompson,  4  Ohio  St. 
333;  Cumberland  v.  Codrington,  3 
Johns.  Ch.  229,  8  Am.  Dec.  492;  Smith 
v.  Kibbe,  5  A.L.R.  503,  note;  Hartwig 
v.  Rushing,  93  Or.  6.  182  Pac.  177. 

Messrs.  Clark,  Middleton,  &  Clark 
and  Johnston  Wilson,  for  respond- 
ents: 

The  right  demanded  by  the  claim- 
ants was  not  a  debt  against  the  es- 
tate, and»  by  the  express  terms  of  the 
statute,  the  'executors  could  pay  no 
claim  not  properly  presented  and  veri- 
fied. 

Weill  v.  Clark,  9  Or.  387;  Knutsen 
V.  Krook,  111  Minn.  352,  127  N.  W. 
11,  20  Ann.  Cas.  852;  Gray  v.  Palmer, 
9  Cal.  616;  McDowell  v.  Brantley,  80 
Ala.  73. 

Where  the  grantor  is  not  liable,  the 
assumption  by  the  grantee  creates  no 
liability. 

Y.  M.  C.  A.  V.  Croft,  34  Or.  106,  75 
Am.  St.  Rep.  568,  55  Pac.  439;  Kramer 
V.  Gardner,  104  Minn.  370,  22  L.R.A. 
(N.S.)  492,  116  N.  W.  925. 

Where  a  testator  has  purchased 
property  already  mortgaged,  and  has 
assumed  the  mortgage,  the  personal 
liability  created  is  only  that  of  a 
surety.  The  land  so  purchased  re- 
mains the  primary  debtor,  and  no 
right  of  exoneration  exists  in  favor  of 
it  as  against  the  personalty  of  the 
estate. 

Cumberland  v.  Codrington,  3  Johns. 
Ch.  229,  8  Am.  Dec.  492;  Wilbur  v. 
Warren,  104  N.  Y.  192,  10  N.  E.  263; 
Pleasants  v.  Flood,  89  Va.  96,  15  S.  E. 
504;  Griffin  v.  Griffin,  18  N.  J.  Eq. 
104;  Hetzel  v.  Hetzel,  74  N.  J.  Eq. 
770,  71  Atl.  755;  Gould  v.  Winthrop, 
5  R.  I.  319;  Hunt's  Petition,  19  R.  I. 
139,  61  Am.  St.  Rep.  743,  32  Atl.  204; 
Creesy  v.  Willis,  159  Mass.  249,  34  N. 
£.  265;  M'Learn  v.  Wallace,  10  Pet. 
626,  9  L.  ed.  659;  40  Cyc.  2065. 

A  testamentary  clause  directing 
that  all  just  debts  be  paid  is  not  a 
direction  to  the  executor  to  exonerate 
realty  from  the  personal  estate,  where 
the  right  of  exoneration  does  not  al- 
ready exist. 

Re  Porter,  188  Cal.  618,  72  Pac.  173; 
Hetzel  V.  Hetzel,  74  N.  J.  Eq.  770, 
71  Atl.  755;  Meyer  v.  Cahen,  111  N. 
Y.  270,  18  N.  E.  852. 
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opinion  of  the  court: 

Waiving  certain  questions  as  to 
the  mode  of  procedure  adopted  by 
the  claimants,  we  are  of  the  opinion 
that  the  executors  were  not  legally 
bound  to  redeem 
-3»fi'L*i'"JJt»'S?-_  from  the  foreclo- 
dntr  to  imy  sure  Sale,  and  that 

ii«ortiSKef"*"*T  the  will  only  passed 
to  the  claimants  the 
legal  title  to  the  tract  in  question, 
subject  to  the  mortgage. 

As  between  decedent  and  the  leg- 
atees, the  land  constituted  the 
primary  fund  out  of  which  the  mort- 
gagees could  secure  the  satisfaction 
of  the  debt.  The  question  as  to 
whether  the  agreement  by  the  as- 
signee to  assume  and  pay  off  the 
mortgage  rendered  him  personally 
liable  to  the  mortgagees,  in  case  they 
might  elect  to  waive  their  mortgage 
and  sue  upon  decedent's  -  covenant 
with  the  mortgagors  to  pay  the 
mortgage,  is  not  controlling;  the  law 
being  that,  in  cases  of  this  character, 
the  rule  that  the  personalty  is  the 
primary  fund  out  of  which  the  liens 
upon  devised  property  must  be  satis- 
fied is  reversed  as  between  the  exec- 
utors and  devisees,  where  devised 
property  is  encumbered  by  a  lien  not 
created  by  the  testator,  the  property 
itself  becomes  the  primary  fund  out 
of  which  the  lien  must  be  satisfied. 
This  is  stated  clearly  by  Chancellor 
Kent  in  Cumberland  v.  Codrington, 
3  Johns.  Ch.  229,  257,  8  Am.  Dec, 
492,  from  which  we  hereinafter 
-quote. 

It  is  needless  to  say  that  the  as- 
'Sumption  of  the  mortgage  by  dece- 
dent imposed  no  greater  liability  up- 
on him,  in  respect  to  the  mortgage 
itself,  than  that  imposed  upon  his 
grantors.  The  bringing  of  a  suit  by 
the  mortgagees  against  decedent 
and  his  grantors  to  foreclose  the 
mortgage,  during 
fe'r.*4?eV.'»«  to  the  lifetime  of  de- 
forecioM  mort-     cedent,    Constituted 

:tcmm* — release  of  i      j.-  j- 

perranai-  an  election  of  rem- 

.bii..ti.».  g^jgg  o„  tjjg  pjjrt  Qf 

the  complainants  in  that  suit,  and 
"they  were  thereafter  precluded  from 
.any  action  against  anybody  upon  the 


with  the  mortgage.  Wright  v.  Wim- 
berly,  94  Or.  1,  184  Pac.  740. 

While  the  authorities  are  not  en- 
tirely uniform,  we  are  of  the  opin- 
ion that  the  clause  in  the  will  of  de- 
ceased, providing  that  his  just  debts 
should  first  be  paid,  cannot  be  held 
to  apply  to  the  lien  created  by  his 
grantors  upon  the  land  in  question. 
The  leading  case  on  this  subject  is 
Cumberland  v.  Codrington,  supra, 
decided  by  Chancellor  Kent,  his  opin- 
ion being  a  veritable  mine  of  logic 
and  precedent  on  this  subject. 

The  distinction  between  those 
cases  where  a  man  gives  a  note  and 
mortgage  to  secure  a  debt  which  he 
has  himself  contracted,  and  those 
where  he  purchases  land  already 
mortgaged  and  merely  assumes  the 
mortgage,  is  clearly  drawn.  We 
quote  from  the  chancellor's  opinion : 

"The  question  in  these  latter  cases 
seems  to  be  not  merely  whether  the 
purchaser  has  rendered  himself  lia- 
able  at  law  to  a  suit  by  the  creditor, 
but  which  estate  is  to  be  deemed  the 
primary  fund,  and  which  only  the 
auxiliary.  When  a  man  gives  a  bond 
and  mortgage  for  a  debt  of  his  own 
contracting,  the  mortgage  is  under- 
stood to  be  merely  a  collateral  se- 
curity for  the  personal  obligation. 
But  when  a  man  purchases,  or  has 
devised  to  him,  land  with  an  encum- 
brance on  it,  he  becomes  a  debtor 
only  in  respect  to  the  land ;  and  if  he 
promises  to  pay  it,  it  is  a  promise 
rather  on  account  of  the  land,  which 
continues,  notwithstanding,  in  ttiany 
cases,  to  be  the  primary  fund.  The 
same  equity  which  in  other  cases 
makes  the  personal  estate  contribute 
to  ease  the  land,  as  between  the  real 
and  personal  representatives,  will 
here  make  the  land  relieve  the  per- 
sonal estates.  There  are  good  sense 
and  justice  in  the  principle;  and  I 
feel  the  force  of  the  doctrine,  that 
it  requires  very  strong  and  decided 
proof  of  intention,  before  the  court 
can  undertake  to  shift  the  natural 
course  and  order  of  obligation  be- 
tween the  two  estates.  We  have  al- 
ready withessed  the  tenacity  with 
which  the  court  adheres  to  the  nat- 
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ural  order  of  the  funds,  when  a 
stranger  comes  in  and  takes  the  en- 
cumbered land;  and  the  books  are 
full  of  cases,  on  the  other  hand, 
which  subject  the  personal  estates 
primarily,  and  as  the  'natural  fund,' 
to  the  payment  of  debts  originally 
contracted  by  the  party,  and  even 
though  the  debts  should  be  created 
by  mortgage,  without  either  bond  or 
covenant.    .   .   . 

"The  mere  covenant  with  the 
vendor  to  pay  the  mortgage  debt 
does  not  shift  the  charge  from  the 
fund  primarily  liable.  Most  of  the 
cases  do  not  give  that  effect  even  to 
a  covenant  with  the  mortgagee." 

"This  series  of  cases,  which  I  have 
thus  examined,  shows  very  conclu- 
sively, that  by  the  English  equity 
system,  as  it  has  been  declared  re- 
ceived for  the  last  thirty  or  forty 
years,  the  purchase  of  fhe  equity  of 
redemption,  in  this  case,  by  Sir  W. 
P.,  with  a  covenant  of  indemnity  to 
Williamson,  the  mortgagor,  against 
the  mortgage  debt,  did  not  make  the 
debt  his  own,  so  as  to  render  his  per- 
sonal assets  the  primary  fund  to  pay 
it.  The  cases  all  agree  that  no  cove- 
nant with  the  mortgagor  is  sufficient 
for  that  purpose.  There  must  be  a 
direct  communication  and  contract 
with  the  mortgagee;  and  even  that 
is  not  enough  unless  the  dealing  with 
the  mortgagee  be  of  such  a  nature 
as  to  afford  decided  evidence  of  an 
intention  to  shift  the  primary  ob- 
ligation from  the  real  and  personal 
fund." 

Other  cases  to  the  same  effect  are 
McLenahan  v.  McLenahan,  18  N.  J. 
Eq.  101 ;  Hetzel  v.  Hetzel,  74  N.  J. 
Eq.  770,  71  Atl.  755;  Gould  v.  Win- 
throp,  5  R.  I.  319;  Hunt's  Petition, 
19  R.  I.  139,  61  Am.  St.  Rep.  743, 
32  Atl.  204;  Creesy  v.  Willis,  159 
Mass.  249,  34  N.  E.  265 ;  M'Learn  v. 
Wallace,  10  Pet.  625,  643,  9  L.  ed. 
559,  566,  see  also  Rose's  U.  S.  notes. 

Nor  does  a  general  direction  in  the 
will  that  "all  just  debts  shall  be 
first  paid"  in  itself  take  the  case  out 
of  this  rule  in  regard  to  mortgages 
not  created  by  the  deceased.  Het- 
zel V.  Hetzel,  74  N.  J.  Eq.  770,  71 
Atl.  755;  Meyer  v.  Cahen,  111  N.  Y. 


270,  18  N.  E.  852.  Such  a  provision 
in  a  will  creates  no  new  obligation 
on  the  executor,  such  payments  be- 
ing required  by  law  in  any  event. 
Concerning  this  provision  in  a  will. 
Justice  Peckham,  in  Meyer  v.  Cahen, 
supra,  remarks:  "The  fact  that  the 
test&tor,  in  the  first  clause  of  his 
will,  directed  the  payment  of  his 
debts  as  soon  after  his  decease  as 
conveniently  could  be  done,  we  do 
not  regard  as  material.  Such  a 
clause  is  usually  a  purely  formal  one, 
and  works  no  change  in  the  disposi- 
tion of  the  testator's  property.  The 
statutes  provide  that  all  debts  and 
funeral  expenses  shall  be  paid  first, 
and  a  direction  in  the  will 'to  do  what 
the  law  -requires  to  be  done  can 
throw  no  material  light  upon  the 
meaning  of  the  will." 

And  Cooper,  C,  in  Re  Porter,  138 
Cal.  618,  72  Pac.  173,  observes: 
"Some  stress  is  laid  upon  the  direc- 
tion in  the  first  clause  of  the  will 
to  'pay  all  my  just  debts,'  but  in 
this  case  we  attach  little  importance 
to  the  words  used  in  the  formal  man- 
ner in  which  they  are  used.  They 
are  much  like  the  formal,  meaning- 
less terms  of  endearment  and  pious 
phrases  printed  in  the  formal  part 
of  blanks  for  making  wills." 

There  is  then  nothing  to  indicate 
in  express  terms,  or  by  necessary 
implication,  that  the  testator  ex- 
pected that  anything  but  the  usual, 
or,  as  Chancellor  Kent  terms  it,  the 
"natural,"  course,  would  be  pursued 
with  reference  to  this  encumbrance 
assumed  by  him,  in  case  of  his  death 
before  it  should  be  discharged,  which 
course,  as  shown  by  the  same  learn- 
ed authority,  would  be  to  treat  the 
encumbered  land  as  the  primary 
fund  out  of  which  the  encumbrance 
should  be  extinguished. 

We  have  here  no  data  as  to  the 
value  or  extent  of  the  testator's  es- 
tate. For  aught  disclosed  by  the 
record,  a  redemption,  by  the  execu- 
tors might  exhaust  the  personalty 
and  leave  the  widow  penniless.  It 
may  be  that  the  estate  was  so  valu- 
able that  the  sum  necessary  to  re- 
deem would  be  only  a  small  part  of 
the  total  worth  of  the  estate ;  we  do 
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ine  recuru.  vve  caii  oiuy  surmise, 
from  the  fact  that  the  testator  in  his 
lifetime  was  unable  or  unwilling  to 
discharge  the  mortgage,  and  that  his 
other  property  was  inadequate  for 
that  purpose,  without  material  im- 
pairment of  his  finances.  It  seems 
quite  as  probable  that  decedent  in- 
tended that  his  sons  should  be  bur- 
dened with  any  encumbrance  that 
might  remain  upon  the  land,  as  that 
it  was  his  intent  the  widow  should 
discharge  it  from  the  residue  of  the 
estate,  to  her  possible  impoverish- 
ment. 

As  the  plaintiffs  have  not  ap- 
peared by  guardian  in  this  proceed- 
ing, we  are  justified  is  assuming  that 
they  are  not  mere  children,  but 
grown-up  men,  and  possibly  as  capa- 
ble of  bearing  the  burden  of  re- 
deeming this  property  as  the  widow, 
and  this  might  well  have  been  in  the 
contemplation  of  the  testator  when 
he  made  his  will. 

Plausible  arguments  may  be  de- 
duced in  favor  of  plaintiffs'  position 
from  the  authorities  cited  by  coun- 
sel, but  most  of  them  may  be  easily 
distinguished  by  the  fact  that  the 
encumbrances  were  such  as  the  de- 
ceased in  his  lifetime  had  created,  or 
had  so  obligated  himself  that  some 
privity  existed  between  him  and  the 
mortgagee,  of  a  higher  nature  than 
any  disclosed  in  the  case  at  bar. 

Thus,  in  Turner  v.  Laird,  68  Conn. 
198,  35  Atl.  1124,  excerpts  from 
which  are  quoted  in  appellants' 
brief,  the  mortgage  in  question  had 
been  placed  upon  the  land  by  the 
testator  to  secure  his  own  debt. 

The  same  condition  obtained  in 
Hayward  v.  Hayward,  199  Mass.  840, 
85  N.  E.  158.  The  court  in  its  opin- 
ion does  not  allude  to  or  criticize  the 
opinion  in  Creesy  v.  Willis,  supra, 
so  it  may  be  said  that,  as  to  mort- 
gages assumed  but  not  created  by 
the  testator,  the  inile  in  that  case  is 
still  adhered  to  in  Massachusetts. 

In  Wilts  V.  Wilts,  151  Iowa,  149, 
130  N.  W.  906,  the  encumbrance  was 
one  created  by  the  testator.  The 
same  cbndition  existed  in  the  car-c  of 
Brown  v.  Baron,  162  Mass.  56,  44 

19  A.L.R.— 90. 


m  xidiiitsgar  v.  jjeaancK,  —  Jienn. 
— ,  54  S.  W.  188.  So  it  will  be  seen 
that  none  of  these  cases  is  in  point  in 
the  present  contention. 

The  case  of  Home  v.  Selling,  91 
Or.  428,  440,  179  Pac.  261,  is  not  in 
point  here.  In  that  case  Jacobs  and 
wife  executed  a  note  for  $40,000  in 
favor  of  the  plaintiff,  and  gave  a 
mortgage  to  secure  the  note  and  the 
instalments  of  interest  thereon, 
when  they  should  become  due,  the 
mortgage  containing  a  covenant  to 
pay  the  sum  so  secured.  Thereafter 
Jacobs  and  wife  sold  the  mortgaged 
land  to  Emanuel  May,  who,  as  part 
of  the  purchase  price,  assumed  to 
pay  the  mortgage,  his  covenant  be- 
ing as  follows :  "The  grantee  here- 
in, in  part  consideration  for  this  con- 
veyance, assumes  payment  of  the 
$40,000  unpaid  balance  of  the  first 
of  said  mortgages,  and  the  interest 
accrued  and  to  accrue  thereon." 

Afterwards  May  conveyed  to  the 
Emanuel  May  Investment  Company 
by  deed,  with  a  covenant  against  en- 
cumbrances, except,  among  others, 
the  mortgage  of  $40,000,  which,  "as 
part  of  the  purchase  price,"  was  as- 
sumed by  the  grantee. 

The  Home  Company,  the  original 
mortgagee,  brought  an  action  at  law 
against  May  and  his  grantee  to  re- 
cover an  instalment  of  unpaid  in- 
terest, setting  up  the  facts  as  above, 
and  claiming  $300  as  attorneys' 
fees,  upon  a  stipulation  in  the  note 
providing  for  the  recovery  of  attor- 
ney's fees  in  case  action  or  suit 
should  be  brought  to  recover  there- 
on. 

Following  Miles  v.  Miles,  6  Or. 
266,  25  Am.  Rep.  522,  and  a  number 
of  other  cases  in  this  jurisdiction, 
this  court  held  that  the  covenant  of 
May  and  his  grantees  to  assume  and 
pay  the  mortgage  created  such  a 
privity  between  them  and  the  orig- 
inal mortgagor  that  he  was  entitled 
to  bring  a  personal  action  thereon, 
and  upheld  the  action  for  the  $3,000 
accrued  interest,  but  disallowed  the 
attorneys'  fees.  Justice  Burnett  ob- 
serving: "No  allusion  is  made  to 
the  note  or  to  any  of  its  incidentals. 
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The  agreement  is  to  pay  the  mort- 
gage, and  the  action  at  law  against 
the  present  defendant  is  really  upon 
that  stipulation." 

So,  here,  the  covenant  of  dece- 
dent was  a  personal  one  to  pay  the 
mortgage,  and  the  mortgagee  could 
possibly  have  brought  action  upon 
that  covenant,  even  though  it  was 
a  purchase-money  mortgage.  But 
this  fact  has  no  bearing  upon  the  re- 
lation between  the  decedent  and  his 
devisees  in  respect  to  the  provisions 
of  his  will,  and  does  not  militate 
against  the  rule  announced  by  Chan- 
cellor Kent  that,  as  between  the  ex- 
ecutor and  the  devisee,  the  mort- 
gaged land,  in  the  absence  of  an  ex- 
press declaration  to  the  contrary, 
constitutes  the  primary  fund  for  the 
payment  of  such  assumed  lien. 

On  principle,  it  is  difficult  to  dif- 
ferentiate this  case  from  one  where 
the  purchaser  of  mortgaged  prop- 
erty has  entered  into  an  agreement 
with  the  mortgagor  to  save  him 
harmless  and  protect  him  from  the 
payment  of  the  mortgage  debt.  On 
authority,  as  enunciated  from  time 
to  time  in  this  state,  there  arose  a 
double  incidental  liability.  The  prin- 
cipal liability  was  that  to  protect  the 
decedent's  grantors  from  the  con- 
sequences of  their  dealings  with 
their  mortgagees,  if  these  should 
ever  dee  fit  to  waive  their  security 
and  bring  action  on  the  debt  securod. 
From  decedent's  transaction  with 
the  mortgagors  there  arose  (accord- 
ing to  Miles  V.  Miles,  supra)  a  con- 
tingent personal  liability  to  the 
mortgagors  to  pay  off  the  mortgage 
in  case  the  mortgagees  should  see 
fit  to  demand  it  of  them  personally, 
instead  of  relying  on  the  land. 

In  Miles  v.  Miles,  supra,  the 
writer,  as  an  attorney  in  the  case, 
contended  for  what  he  considered 
the  logical  common-law  rule,  that 
the  assumption  of  the  mortgage  by 
a  subsequent  purchaser  did  not  of  it- 
self create  any  such  privity  between 
the  mortgagee  and  the  subsequent 
purchaser  as  would  give  a  personal 
right  of  action  against  such  pur- 
chaser; but  the  contrary  doctrine 
has  been  so  firmly  established  in  this 


jurisdiction  that  it  is  now  beyond 
discussion,  and  such  merely  contin- 
gent and  remote  liabilities  can  hard- 
ly be  construed  into  "just  debts," 
within  the  meaning  of-  a  general 
clause  of  a  will  directing  the  pay- 
ment of  .ouch. 

Take  this  case,  where  the  obliga- 
tion of  deceased  was  to  assume  and 
pay  a  purchase-money  mortgage, 
which  is  not  shown  to  contain  any 
covenants  for  the  pajmient  of  the 
debt ;  it  would  seem  that  such  agree- 
ment would  not  rise  higher  than  a 
mere  undertaking  or  assurance  that 
the  debt  should  be  extinguished  by 
the  sale  of  the  land,  and  that,  so  far 
as  the  mortgagee  and  the  decedent 
were  concerned,  the  latter  was  only 
collaterally  liable,  the  land  being 
thereby  the  primary  fund.  Whether 
this  be  true  or  not,  the  case  there 
presented  is  one  radically  different 
from  the  case  at  bar,  where  there 
was  no  attempt  by  the  mortgagees 
to  hold  decedent  personally,  and 
where  the  foreclosure  and  sale  of  the 
land  had  completely  satisfied  the 
terms  of  the  covenant  to  assume  and 
pay  the  lien. 

It  is  but  fair  to  say  that  the  case 
of  Thompson  v.  Thompson,  4  Ohio 
St.  333,  appears  to  sustain  appel- 
lants' contention;  but  it  stands 
alone,  and  is  opposed  to  the  weight 
of  authority,  and,  so  far  as  our  in- 
vestigation extends,  it  is  contrary  to 
every  authority,  both  English  and 
American,  and  ought  not  to  be  fol- 
lowed, and  particularly  here,  where, 
in  the  testator's  lifetime,  the  mort- 
gagees had  taken  such  a  course  of 
action  as  discharged  the  testator 
from  any  legal  liability  to  indemnify 
his  grantors  in  any  event. 

The  decree  of  the  Circiiit  C!ourt  is 
affirmed. 

Burnett,  Benson,  and  Harris,  JJ., 

concur. 

A  petition  for  rehearing  having 
been  granted  on  April  5,  1921, 
McBride,  Ch.  J.,  handed  down  the 
following  additional  opinion  : 

In  an  able  and  carefully  prepared 
brief  counsel  challenges  the  Correct- 
ness of  our  conclusion  in  this  cause, 
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opinion  among  the  members  of  this 
court  in  that  respect,  some  other 
member  of  the  court  would  have 
written  the  opinion  on  the  present 
petition. 

There  are  certain  propositions 
which  are  well  established  by  the 
previous  decisions  of  this  court,  and 
which  may,  therefore,  be  conceded 
at  the  outset.  They  are  these :  (1) 
That  by  the  covenant  of  deceased  to 
pay  the  mortgage  then  existing  up- 
on the  lands  purchased  by  him,  he 
MortfcaKe-  bccame,  as  between 

nmniuKtion  of  himself,  the  mort- 
debt_ii«b«itT.      gagors,     and     the 

mortgagees,  personally  liable  to 
pay  the  mortgage;  (2)  that 
his  liability  as  between  the  par- 
ties above  named  was  as  great 
as,  and  no  greater  than,  that 
of  the  original  mortgagor;  (3) 
that  since  the  mortgage  was  a  pur- 
chase-money obligation,  the  mort- 
gagees had  an  election  of  remedies : 
(a)  To  sue  upon  the  mortgage  and 
foreclose  the  same,  or  (b)  to  bring 
an  action  at  law  to  recover  the 
amount  due ;  and  (4)  that  by  bring- 
ing suit  or  action  their  election  was 
•complete,  and  they  were  thereafter 
precluded  from  pursuing  the  rem- 
edy not  chosen. 

As  to  the  first  proposition,  it  is 
only  necesasry  to  cite  Miles  v.  Miles, 
6  Or.  266,  25  Am.  Rep.  522 ;  Home  v. 
Selling,  91  Or.  428,  179  Pac.  261; 
and  other  Oregon  cases  following 
these. 

As  to  the  second  proposition,  see 
Smith  v.  Kibbe,  104  Kan.  159,  5 
A.L.R.  483, 178  Pac.  427,  and  O'Con- 
ner  v.  O'Conner,  88  Tenn.  76,  7 
L.R.A.  83,  12  S.  W.  447.  The  con- 
clusion reached  in  Smith  v.  Kibbe 
would  seem  naturally  to  follow  in 
any  state  which  adopts  the  reason- 
ing in  Miles  v.  Miles,  supra,  but,  as 
we  shall  presently  show,  has  no  ap- 
plication to  the  case  at  bar.  The 
case  of  Smith  v.  Kibbe  was  not  cited 
in  the  brief  of  counsel  at  the  previ- 
ous hearing,  but  was  referred  to  in 
the  argument,  and  was  unfortunate- 
ly overlooked  in  our  previous  opin- 
ion.   The  case  of  O'Conner  v.  O'Con- 


essentially  different  from  that  enun- 
ciated by  Chancellor  Kent  in  Cum- 
berland V.  Codrington,  3  Johns.  Ch. 
229,  8  Am.  Dec.  492,  so  far  as  ap- 
plied to  the  facts  here,  as  will  here- 
after be  shown. 

Concerning  the  third  proposition, 
that  the  plaintiffs  had  an  election  of 
remedies  either  to  sue  to  foreclose 
the  mortgage,  or  to  bring  an  action 
to  recover  upon  the  note,  or  rather 
the  covenant  to  pay  the  debt,  and 
that  the  choice  of  one  remedy  pre- 
cluded them  from  pursuing  the 
other,  see  Wright  v.  Wimberly,  94 
Or.  1, 184  Pac.  740. 

With  reference  to  the  f 6urth  prop- 
osition, see  cases  cited  by  Mr.  Jus- 
tice Harris  in  Oregon  Mill  &  Grain 
Co.  v.  Hyde,  87  Or.  163,  169  Pac. 
791.  In  20  C.  J.  p.  29,  §  20,  the  text 
announces  the  same  rule  and  in  copi- 
ous notes  indicates  that  the  over- 
whelming weight  of  authority  sus- 
tains that  view. 

Let  us  now  consider  the  case  in 
the  light  of  these  authorities.  When 
deceased  accepted  the  conveyance 
and  obligated  himself,  by  impli- 
cation to  the  mortgagees,  to  pay  the 
mortgage,  they  thus  had  two  rem- 
edies—  one  to  foreclose  it  and  take 
their  chances  of  getting  the  remain- 
der of  the  purchase  money  out  of  the 
land,  and  the  other  to  bring  a  per- 
sonal action  against  deceased.  They 
could  do  either;  they  could  not  do 
"both.  If  they  brought  a  personal 
action  to  recover  the  amount  due, 
they  released  the  land  from  the  en- 
cumbrance. If  they  brought  a  suit 
to  foreclose  the  mortgage,  they  re- 
leased deceased  from  any  personal 
liability  by  reason  of  his  covenant. 

The  mortgagees  brought  a  suit  to 
foreclose  the  mortgage,  and  served 
the  testator  with  summons  some 
time  before  his  death.  The  very  mo- 
ment they  did  that,  deceased  was 
discharged  of  all  personal  liability 
for  the  debt,  and  he  stood  in  the 
same  position  as  he  would  had  he 
merely  purchased  the  land  with  the 
encumbrance  upon  it,  without  any 
reference  having  been  made  in  the 
deed  in  respect  thereto.    This  was 
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his  legal  situation  at  the  time  of 
his  death.  He  owed  no  personal 
debt  to  the  mortgagees  which  they 
could  satisfy  out  of  his  personalty, 
or  which,  after  they  had  commenced 
the  suit,  they  could  enforce  as  a  per- 
sonal claim  against  his  estate.  They 
simply  had,  in  effect,  a  purchase- 
money  mortgage  against  the  land — 
nothing  more.  In  this  situation  the 
rule  announced  in  Cumberland  v. 
Ciodrington,  supra,  applies  in  full 
force.  The  mortgage  was  no  longer 
incidental  security  for  a  personal 
debt  of  the  testator,  but  the  land 
secured  by  it  was  the  only  thing  out 
of  which  the  mortgagees  could  col- 
lect the  amtount  of  their  debt. 

A  will  takes  effect  from  the  date 
of  the  death  of  the  testator,  not 
from  its  execution,  and  at  the  death 
of  the  testator  he  owed  no  personal 
debt,  "just"  or  otherwise,  to  the 
mortgagees.  He  owed  no  legal  duty 
to  his  legatees  to  warrant  their  title 
to  the  land  bequeathed.  The  gen- 
eral rule  is  that,  in  a  bequest  of  land 
covered  by  a  mortgage  or  other  lien 
not  created  by  the  testator,  the  dev- 
isee takes  it  cum 
to ndI^«m"S.e'r«.  onerc,  unless  there 
is  an  express  direc- 
tion in  the  will  that  the  lien  be  ex- 
tinguished out  of  the  proceeds  of 
personalty.  On  this  point,  see  cases 
cited  in  the  original  opinion. 

The  case  of  Smith  v.  Kibbe,  supra, 
cited  by  counsel,  is  not  in  point  here, 
by  reason  of  the  fact  that  there  the 
testator,  at  his  death,  was  still  per- 
sonally liable  to  the  mortgagees  for 
the  payment  of  the  mortgage  debt. 
In  the  case  at  bar,  as  heretofore 
shown,  the  testator,  before  the  tine 
of  his  death,  had  by  the  election  of 
the  mortgagees  been  legally  released 
from  such  liability.  In  the  Kansas 
case,  Haney  sold  to  Bussart  &  Collier 
a  farm  upon  which  there  was  a  mort- 
gage for  $3,000,  which  mortgage 
Bussart  &  Collier  assumed  in  writ- 
ing to  pay.  Bussart  &  Collier  sold 
the  land  to  Smith,  the  testator,  and 
he  expressly  assumed  and  promised 
to  pay  the  mortgage.  Smith  died, 
leaving  the  land  so  encumbered  to 
his  son,  the  plaintiff,  and  the  residue 


of  his  estate  to  his  widow.  In  this 
state  of  the  case  it  was  held,  in  ef- 
fect, that  the  mortgage  debt  was 
personally  owing  from  the  testator 
to  the  mortgagee  at  the  date  of  his 
death,  and  that,  since  this  was  the 
situation,  the  clause  of  his  will  di- 
recting the  payment  of  his  just  debts 
embraced  the  mortgage  debt  and 
placed  upon  the  executors  the  duty 
of  extinguishing  it  out  of  the  per- 
sonalty of  the  estate.  Note  here, 
however,  that  it  was  a  personal  debt, 
upon  which  the  testator  could  have 
been  sued  at  law  up  to  the  very  mo- 
ment of  his  death,  which  is  the  very 
reverse  of  the  circumstances  in  the 
case  at  bar,  where  there  was  a  claim 
against  the  res,  but  not  against  the 
man. 

O'Conner  v.  O'Conner,  supra^ 
when  considered  in  its  entirety,  sup- 
ports the  contentioH  of  respondents 
in  this  case.  Thomas  O'Conner  died 
intestate,  leaving  a  widow  as  the  sole 
heir  and  distributee  of  his  personal 
estate,  and  administratrix  of  the  es- 
tate as  well.  Before  his  death  he 
had  bought  certain  parcels  of  land 
upon  which  there  were  vendors' 
liens,  and  had  expressly  agreed  to 
pay  off  these  liens  as  part  of  the 
purchase  price.  He  died  leaving  the 
liens  unpaid,  and  the  same  were 
foreclosed  and  the  property  was  sold 
to  satisfy  them.  His  brothers  and 
sisters,  who  were  heirs  to  his  real 
property,  brought  a  proceeding  in 
the  chancery  court  to  compel  the 
administratrix  to  reimburse  them 
out  of  the  personalty  for  the  amount 
realized  from  the  sale  of  the  encum- 
bered realty.  The  majority  of  the 
court,  in  an  opinion  rendered  by 
Mr.  Justice  Lurton,  took  the  same 
view  expressed  by  this  court  in  Miles 
V.  Miles,  supra,  and  held  that  the 
agreement  by  O'Conner,  the  de- 
ceased, with  his  vendor,  to  pay  the 
liens  existing  at  the  time  of  the  pur- 
chase, created  the  relation  of  debtor 
and  creditor  between  the  original 
holders  of  the  vendors'  liens  and 
O'Conner,  and  that,  therefore,  they 
were  a  personal  charge  against  him, 
saying:  "That  the  intestate,  by  the 
acceptance  of  the  deed  containing 
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made  himself  personally  responsible 
to  the  creditor  holding  the  lien,  will 
not,  at  this  day,  admit  of  doubt." 

So  holding,  and  upon  the  sole 
^ound  that  deceased  had  made  the 
liens  his  personal  debt,  the  court 
sustained  the  claim  of  plaintiff^, 
and  decreed  that  the  widow  should 
reimburse  the  heirs,  evidently  to  her 
own  impoverishment,  as  appears 
from  the  dissenting  opinion.  But, 
while  laying  down  and  enforcing  the 
rule  in  all  its  harshness.  Justice 
Lurton  is  careful  to  make  an  excep- 
tion, which  is  as  follows:  "It  may 
"be  at  the  outset  admitted  that  where 
lands  descend  subject  to  a  charge,  or 
mortgage,  or  lien  not  created  by  the 
intestate,  which  was  never  his  per- 
sonal debt,  or  one  for  which  he  could 
have- been  held  personally  liable  by 
the  creditor,  that  the  heir  in  such 
case  would  tak^  the  land  subject  to 
the  encumbrance,  and  could  riot  call 
upon  the  personal  estate  to  have  his 
lands  exonerated  from  the  burden. 
This  would  follow  for  the  obvious 
reason  that  the  encumbrance  was 
never  the  debt  of  the  intestate,  and 
his  administrator  could  not,  there- 
fore, be  called  upon  to  discharge  it." 
The  principle  enunciated  in  this 


we  hold  to  be  applicable  here. 

Granted  for  the  sake  of  argument 
that  deceased  had  made  himself 
primarily  liable  to  the  mortgagees 
when  he  took  the  deed  from  the 
mortgagors,  this  liability,  whether 
primary  or  contingent, — it  matters 
not  which,  had  ceased  before  his 
death.  On,  and  for  some  time  be- 
fore, that  event,  nothing  but  the 
land  was  liable.  It  alone  stood  for 
the  debt,  and  this  being  the  case  the 
devisees  took  it  cum  onere.  The 
fact  that  they  were  not  made  par- 
ties to  the  litigation  after  the  death 
of  the  testator  can  avail  nothing 
here.  The  land  passed  to  them  im- 
mediately upon  the  death  of  the  tes- 
tator, subject  to  certain  rights  of 
the  executor.  If  they  have  any  de- 
fense, or  any  rights  of  any  kind 
which  they  were  entitled  to  assert 
in  the  premises,  they  can  hardly  be 
said  to  have  been  foreclosed  of  them 
by  a  suit  to  which  they  were  not 
parties;  but  we  do  not  attempt  to 
pass  upon  that  phase  of  the  contro- 
versy. We  hold  only  that  they  are 
not  entitled  to  be  reimbursed  out  of 
the  testator's  personal  estate,  for 
the  amount  collected  by  sale  of  the 
mortgaged  premises. 

We  adhere  to  our  former  opinion. 


ANNOTATION. 

Right  of  htSr  or  devuee  to  have  real  property  «w>nerated  from  Ken  Aereon 

at  expense  of  personal  estate. 


This  annotation  supplements  the  an- 
notation upon  the  same  subject  in  6 
A.L.R.,  at  page  488. 

Oeneral  r«Ie— a«  to  r«iidaary  estate  or 
legaelea. 

(Supplementing  annotation  in  5 
A.L.R.  488.) 

A  devisee  of  real  estate  with  a  lien 
or  encumbrance  thereon  does  not  take 
subject  to  the  lien,  where  there  is  a 
provision  in  the  will  to<  the  effect  that 
the  testator's  debts  shall  be  paid  with 
the  proceeds  of  notes  and  accounts, 
and  the  testator  had  personally  obli- 
gated himself  to  pay  the  mortgage 
indebtedness,   by   specifically  assum- 


ing the  same  as  a  part  of  the  consid- 
eration in  the  purchase  of  the  real 
estate.  The  court  said  that  the  testa- 
tor died  intestate  as  to  the  residue  ef 
the  personal  property  after  pa}mient 
of  debts  and  small  bequests  provided 
for  in  the  will.  Barlow  v.  Gain 
(1920)  146  Ark.  160,  225  S.  W.  228. 

In  Re  Farmers'  Loan  &  T.  Co.  (1919) 
186  App.  Div.  722,  175  N.  Y.  Supp.  87, 
modified  in  other  particulars  in  (1919) 
226  N.  Y.  691,  124  N.  E.  1,  a  direction 
in  a  will  to  the  executors  and  trustees, 
to  pay  off  all  mortgages  out  of  the 
general  fund,  was  held  to  apply  to 
mortgages  on  parcels  of  land  specifi- 
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cally  devised,  against  the  contention, 
based  on  certain  other  specifications 
and  powers  in  the  paragraph  embrac- 
ing that  direction,  that  it  referred 
only  to  property  not  specifically  de> 
vised. 

WalTcr. 

(Supplementing  annotation  in  5 
A.L.R.  498.) 

Where  the  devisees  of  real  estate 
are  the  holders  of  a  mortgage  thereon, 
and,  instead  of  standing  upon  the  al- 
lowance of  the  mortgage  against  the 
estate  and  insisting  that  their  devise 
be  exonerated,  they  deliberately  ac- 
cept payment  of  their  mortgage,  know- 
ing that  the  funds  came  from  the  in- 
surance on  buildings  on  the  devised 
real  estate  which  were  destroyed  by 
fire,  they  thereby  waive  any  right  they 
otherwise  would  have  to  have  the  mort- 
gage paid  out  of  any  other  fund,  since, 
in  effect,  they  accepted  the  devise  cum 
onere,  and  stand  like  one  who  has  sold 
his  land  so  situated,  without  applying 
for  aid  in  its  redemption,  in  which 
case  he  cannot  claim  exoneration.  Re 
Reynolds  (1920)  —  Vt.  — ,  109  Atl. 
60. 

Meeeadty  that  lien  be  ■eeorltr  for  per- 
sonal obllcatlon  of  decedent— in  sen- 
•ral. 

(Supplementing  annotation  in  6 
A.L.R.  499.) 

Although  the  testator  assumed  and 
agreed  to  pay  an  encumbrance  against 
real  estate  which  he  devised,  so  as  to 
render  it  a  personal  obligation,  it  be- 
ing a  part  of  the  purchase  price,  yet, 
where  before  his  death  a  foreclosure 
proceeding  is  commenced  to  subject 
the  real  estate  to  the  payment  of  the 
encumbrance,  instead  of  bringing  an 
action  against  the  deceased  personal- 
ly, this  constitutes  an  election  upon 
the  part  of  the  mortgagee  which  re-t 
lieved  the  testator  from  all  personal 
liability,  and  hence  the  encumbrance 
was  not  a  personal  obligation 'at  the 
time  of  his  death,  and  the  devisee  of 
said  real  estate  was  not  entitled  to 
have  the  real  estate  exonerated  from 
the  payment  thereof.  Marshall  v. 
MiiH>LE?roN  (reported  herewith)  ante, 
1421. 


Effeet  of  general  direction  An  will. 

(Supplementing  annotation  in  & 
A.L.R.  505.) 

In  O'Neill's  Estate  (1920)  266  Pa. 
9,  109  Atl.  526,  it  is  held  that,  where 
a  devise  was  made  subject  to  the  pay- 
ment by  the  devisee  of  the  existing 
liens  against  said  property,  he  was  not 
entitled  to  be  exonerated  as  to  mort- 
gages or  tax  liens  thereon. 

Effect  of  etatntory  prorleiona. 

(Supplementing  annotation  in  & 
A.L.R.  606.) 

Under  the  Missouri  statute  on  the 
subject,  which  provides,  in  effect,  that 
a  charge  or  conveyance  upon  any  real 
or  personal  estate  for  the  purpose  of 
securing  the  payment  of  money,  or 
the  performance  of  any  covenant  or 
agreement,  shall  not  be  deemed  a  revo- 
cation of  any  will  relating  to  the  es- 
tate previously  executed,  but  that  the 
devises  and  legacies  therein  contained 
shall  pass  and  take  effect,  subject  to 
such  charge  or  encumbrance,  it  was 
held  that  unless  the  will  specifically 
provided  otherwise,  or  the  intent  of 
the  testator  was  manifest  from  the  in- 
strument itself  that  real  estate  de- 
vised subject  to  an  encumbrance 
should  have  the  amount  of  the  encum- 
brance paid  out  of  the  assets  of  the 
estate,  such  real  estate  passed  to  the 
devisee  subject  to  the  encumbrance. 
Peck  V.  Fillingham  (1918)  199  Mo. 
App.  277,  202  S.  W.  465. 

In  Re  Reynolds  (1920)  —  Vt— ,  109 
Atl.  60,  the  court  said  that  the  com- 
mon-law rule  that  a  devisee  of  a  spe- 
cific parcel  of  real  estate,  which  the 
testator  had  mortgaged  after  the  ex- 
ecution of  the  will,  was  entitled  to 
have  the  land  exonerated  by  the  pay- 
ment of  the  debt  out  of  the  personal 
property  of  the  estate,  is  subject  to 
the  statutory  provision,  in  effect,  that 
encumbered  property  of  an  estate  may 
be  sold  under  the  order  of  the  pro- 
bate court,  the  avails  applied  on  the 
debts  secured  thereon,  and  the  bal- 
ance, only,  held  against  the  estate. 
When  this  course  is  taken,  the  com- 
mon-law right  of  exoneration  is  de- 
feated, and  the  property  covered  by 
the  mortgage  is,  to  the  extent  of  its 
value,  made  the  primary  source  of 
payment.     And  so,  where  the  avails 
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of  insurance  on  buildings  on  devised 
real  estate  are  paid  to  the  personal 
representative  of  the  estate,  and  he 
uses  the  same  in  discharging  the  mort- 


gage indebtedness,  this  was,  in  effect, 
applying  the  statute,  and  the  devisees 
of  the  land  are  not  entitled  to  exoner- 
ation. A.  G.  S. 


STATE  OF  SOUTH  CAROLINA 
J.  A.  GREEN,  Appt. 

South  CaroUna  Supreme  Court  —  December  6,  1021. 
(—  S.  C.  — ,  110  S.  E.  145.) 

Homicide  —  killing  with  spring  gun  —  defense  of  property. 

1.  One  who,  to  protect  hia  furniture,  sets  a  spring  gun  with  intent  to 
kill  anyone  who  forces  his  way  into  his  unoccupied  dwelling,  may  be  found 
guilty  of  manslaughter  in  case  a  person  is  killed  when  entering  the  dwell- 
ing merely  to  satisfy  curiosity,  although  he  is  compelled  to  break  locks  to 
gain  an  entrance. 

[See  note  on  this  question  beginning  on  page  1437.] 

—  applicability  of  law  of  self-def enae. 

2.  The  law  of  self-defense  does  not 
apply  to  the  setting  of  a  spring  gun 
to  protect  furniture  in  one's  unoccu- 
pied dwelling  from  marauders,  so  as 


to  absolve  the  property  owner  from 
liability  for  killing  one  who  forces  hia 
way  through  locked  doors  to  where 
the  gun  is  placed. 


Appeal  by  defendant  from  a  judgment  of  the  General  Sessions  Circuit 
Court  for  Dorchester  County  (Peurifoy,  J.),  convicting  him  of  man- 
slaughter.   Appeal  dismissed. 


Statement  by  Gary,  Ch.  J. 

The  appellant  was  indicted  for 
the  murder  of  one  J.  W.  Mizzell 
through  the  instrumentality  of  a 
trap  or  spring  gun.  The  jury  found 
him  guilty  of  manslaughter,  and  he 
was  sentenced  to  two  years'  im- 
prisonment, whereupon  he  appealed 
to  this  court. 

W.  B.  Mizzell,  a  brother  of  the  de- 
ceased, testified  that  he  and  his 
brother,  the  deceased,  had  been  on  a 
visit  to  a  neighbor's  house  on  Sun- 
day afternoon,  the  4th  of  January, 
1920,  which  house  was  located  some 
distance  from  the  old  residence 
ovsTied  by  J.  A.  Green,  and  that, 
upon  leaving  the  home  of  the  friend 
whom  they  were  visiting,  they  went 
out  on  the  road  some  500  feet  to  the 
residence  of  J.  A.  Green,  the  defend- 
ant, and,  upon  getting  to  the  resi-. 
dence,  admittance  to  which  from  the 
road  was  gained  by  way  of  a  broken 


place  in  the  wire  fence,  found  the 
gate  leading  to  the  residence  locked ; 
the  date  of  the  homicide  being  Jan- 
uary 4,  1920,  Sunday  evening. 
They  reached  the  residence, 
and  J.  W.  Mizzell,  the  deceased, 
looked  over  the  premises  somewhat, 
and  said  it  was  going  to  rack,  and 
started  to  go  into  the  house,  forcing 
an  entrance  by  breaking  a  lock  at 
the  bottom  of  the  stairway  leading 
to  the  upper  story.  Witness  told  his 
brother,  the  deceased,  J.  W.  Mizzell, 
that  it  had  been  reported  that. the 
house  had  been  dynamited,  and  that, 
if  deceased  did  not  want  to  get  hurt 
or  killed,  he  had  better  not  go  into 
the  house,  and  that  witness  refused 
at  the  request  or  suggestion  of  the 
deceased  to  go  into  the  house.  Aft- 
er forcing  open  the  door  at  the 
bottom  of  the  stairway  on  the  first 
floor,  the  deceased  went  upstairs, 
leaving  the  witness  on  the  ground 
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near  the  building.  Witness  heard  a 
crash  upstairs  and  the  report  of  a 
gun,  and  heard  his  brother,  the  de- 
ceased, cry  out:  "Oh,  Lord!  I  am 
shot  with  a  dynamite." 

Witness  was  called  by  deceased, 
and,  running  to  him,  found  him 
Bcuilling  downstairs.  Witness 
picked  him  up,  and  assisted  him  onto 
the  porch  and  then  out  into  the  back 
yard,  where  he  laid  him  down. 
Witness  gave  the  alarm  for  assist- 
ance, and  while  the  alarm  was  being 
made  his  brother  died. 

Witness  stated  that,  according  to 
his  recollection,  the  house  had  been 
vacant  for  four  to  six  years,  with 
periodical  visits  to  the  same  by  de- 
fendant, accompanied  by  defend- 
ant's wife,  when  they  stayed  in  the 
house  from  one  to  several  days  at 
each  visit  at  intervals. 

On  cross-examination,  the  wit- 
ness Mizzell  stated  that  his  brother, 
the  deceased,  J.  W.  Mizzell,  had  said 
before  going  upstairs  that  he  (the 
deceased)  had  had  a  dream  a  few 
nights  before  that  old  man  Green 
(Cummings),  the  grandfather  of 
the  defendant,  had  buried  gold  un- 
der the  fireplace  upstairs,  and  he 
was  going  to  see  if  it  was  true. 

The  only  witness  for  the  defense 
was  the  defendant,  J.  A.  Green 
himself,  who  testified  that  he  had 
inherited  this  plantation  from  his 
grandfather  some  years  before ;  that 
he  had  lived  on  the  place  for  some 
years  with  his  wife,  farming  the 
lands ;  that  he  concluded  to  move  to 
Charleston,  but  •  continued  to  own 
the  place,  renting  out  part  of  it  and 
share-cropping  the  other;  that  he 
had  been  living  in  Charleston  for 
several  years  last  past;  that  about 
once  every  two  weeks  he  would  come 
up  from  Charleston  to  his  place, 
which  is  about  30  miles  from 
Charleston,  near  Ridgeville,  to  over- 
look his  farm  and  the  tenants;  that 
often  Mrs.  Green,  who  is  an  invalid, 
accompanied  him,  and  that  they 
would  spend  from  one  to  two  or 
three  days  in  the  house,  cooking  and 
sleeping  therein;  that  he  planted  a 
garden  and  carried  vegetables  back 
to   Charleston  with  him;   that  he 


kept  a  part  of  the  house  furnished 
so  that  he  could  live  in  it  when  he 
came  up  from  Charleston;  that  he 
had  beds  and  furniture  upstairs  and 
cooking  stove,  tables,  and  cooking 
utensils  downstairs;  that  in  the 
particular  room  where  the  trap  gun 
was  set  upstairs  he  had  some  old 
family  furniture  of  mahogany,  wal- 
nut, etc.,  which  he  prized  very  high- 
ly; that  a  number  of  depredations 
upon  his  property  and  thefts  had 
been  committed,  which  seemed  to 
grow  worse ;  that  some  of  his  furni- 
ture had  been  mutilated,  and  the 
locks  to  the  doors  broken,  and  the 
mantels  torn  down;  that  he  built  a 
strong  wire  fence  along  tiie  public 
road  about  500  feet  from  the  resi- 
dence, and  locked  the  gate;  that  he 
locked,  on  his  last  visit  before  the 
death  of  Mizzell,  the  door  at  the 
bottom  of  the  stairs  on  the  first  floor, 
and  put  two  locks  to  the  door  of  the 
room  where  the  trap  gun  was  set. 

On  his  last  visit  there  preceding 
the  homicide  there  had  been  so  many 
depredations  and  tiiefts  of  his 
property  that  he  thought  he  was 
warranted  in  t^ing  some  steps  to 
protect  the  property  in  his  absence. 
So  he  set  the  trap  gun  in  a  dry-goods 
box,  and  fixed  it  so  it  would  shoot 
if  a  person  broke  open  the  door, 
which  was  locked  with  two  locks. 
After  fixing  the  trap  gun  he  went 
out  of  a  window  and  came  down. 
The  bottom  door  was  locked  also, 
and  he  put  a  strong  lock  on  the 
gate  to  the  fence  protecting  the 
house.  His  purpose  in  putting  the 
trap  gun  there  was  to  protect  his 
property,  and  if  the  locks  were 
broken  and  a  person  forced  his  way 
in  the  gun  would  shoot  him.  He 
endeavored  to  protect  any  innocent 
person  by  k)cking  the  yard  fence 
gate,  locking  the  door  at  the  bottom 
of  the  stairs  on  the  first  floor,  and 
by  putting  two  locks  on  the  door  of 
the  room  containing  the  trap  gun, 
which  he  thought  would  protect  or 
warn  any  person  except  a  desperate 
thief.  Of  course,  if  anyone  broke 
open  the  locks  and  the  door  the  gun 
would  shoot,  because  that  was  what 
he  had  put  it  there  for,  to  protect 
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his. property.  If  he  had  anyone  in 
mind,  any  malice  towards  anyone, 
or  had  desired  to  kill  anybody,  he 
would  have  used  larger  shot,  not 
smaJ.l  shot.  The  defendant  knew 
Mizzell  well;  rented  land  to  him; 
but  he  did  not  live  on  the  place  near 
by.  Defendant  is  fifty  years  old, 
and  married  for  years. 

Dr.  J.  W.  Ackerman  testified  as 
follows:  Was  called  upon  by  Magis- 
trate Vaughn,  acting  coroner,  to 
make  a  post-mortem  examination  of 
the  dead  body  of  J.  W,  Mizzell.  He 
was  lying  on  his  back.  Upon  turning 
him  over  found  upon  examination 
a  hole  in  his  back,  caused  from  small 
shot  from  a  shotgun  the  shot  enter- 
ing his  back  about  middle  way  of  his 
left  side,  slightly  ranging  upward; 
the  majority  of  the  shot  entered  a 
space  of  about  2^  or  3  inches  to  a 
radius  of  about  4  inches,  and  that 
this  wound  was  sufficient  to  cause 
death. 

The  record  contains  the  following 
statement: 

The  presiding  judge  delivered  a 
general  charge  to  the  jury  in  which 
he  defined  murder  and  manslaugh- 
ter. He  also  charged  the  jury  that 
a  person  would  have  a  right  to  pro- 
tect his  home  or  dwelling  against 
one  who  was  committing  or  attempt- 
ing to  commit  a  felony  in  respect 
thereto.  He  further  charged  the 
jury  that,  if  a  person  set  a  trap  gun 
in  such  a  place  and  in  such  a  manner 
as  to  evince  a  reckless  disregard  for 
human  life,  and  a  human  being  was 
killed,  such  a  homicide  would  be 
murder.  He  further  charged  the 
jury  that,  if  a  person  was  negligent 
and  careless  in  setting  any  trap  gun 
or  dangerous  instrumentality  in 
such  manner  that  a  human  being 
was  killed,  such  killing  would  be 
manslaughter,  if  the  element  of  mal- 
ice was  lacking.  He  further  charged 
the  jury  that  a  person  has  the 
legal  right  to  set  out  a  trap  gun  or 
any  dangerous  instrumentality,  like- 
ly to  cause  injury  to  any  human  be- 
ing, only  when  he  has  exercised, 
under  all  the  circumstances,  due 
care,  prudence,  precaution,  and  re- 
gard for  the  safety  and  protection 
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of  human  life.  He  further  charged 
the  jury  to  give  the  defendant  the 
benefit  of  every  reasonable  doubt 
arising  out  of  any  or  all  of  the  testi- 
mony. He  explained  to  the  jury 
the  several  forms  of  verdict  which 
they  might  find  in  the  case,  to  wit: 
Murder,  which  would  mean  death 
in  the  electric  chair;  murder  with 
a  recommendation  to  the  mercy  of 
the  court,  which  would  mean  life 
imprisonment;  manslaughter,  which 
would  mean  two  to  thirty  years' 
imprisonment,  in  the  discretion  of 
the  court;  or  no^;  guilty. 

The  defendant  submitted  several 
written  requests  to  the  court,  which 
were  charged  or  refused  as  follows: 

(1)  That  the  questioii  was  one  of 
intent,  and  that  this  was  a  question 
of  fact  largely  for  the  jury  to  de- 
termine. (Charged  subject  to  the 
limitations  in  the  general  charge.) 

(2)  That  a  dwelling  house  is 
where  a  man  lives;  and  a  man  may 
have  more  than  one  dwelling. 
(Charged.) 

(3)  That  a  man  has  a  right  to 
defend  his  habitation  against  one 
who  manifestly  intends  to  commit 
a  felony  in  respect  thereto. 
(Charged.) 

(4)  That,  if  a  person  break  and 
enter  a  dwelling  house  with  intent 
to  commit  a  felony  therein,  this 
constitutes  a  felony  which  the  owner 
may  repel,  using  such  force  as  is 
reasonably  necessary.     (Charged.) 

(5)  That  such  a  case  as  this  is 
tested  by  the  law  of  self-defense, 
the  trap  gun  representing  the  own- 
er of  the  dwelling;  that  if  the  owner 
of  the  dwelling  would  have  the 
right  to  shoot,  if  pjesent  in  person, 
then  he  would  have  had  the  right 
to  set  a  trap  gun  to  defend  his 
dwelling  house  in  his  absence;  and 
that,  if  present  in  person,  he  would 
have  a  right  to  act  upon  appear- 
ances in  repelling  a  threatened  fel- 
ony, so  it  would  not  be  unlawful  to 
set  a  trap  gun  in  a  bedroom  in  a 
dwelling,  locking  the  door,  so  that 
such  a  trap  gun  would  fire  if  any 
person  attempted  to  break  or  force 
the  door,  purposing  to  commit  a 
felony  therein;  the  trap  gun,  so  to 
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speak,  acting  upon  appearances  also. 
(This  request  was  refused.) 

The  defendant  appealed  upon 
three  exceptions,  but  the  second  was 
withdrawn.  The  first  and  third  ex- 
ceptions are  as  follows: 

"(1)  The  verdict  and  the  judg- 
ment of  the  circuit  court,  is 
wholly  without  testimony  to.  sup- 
port the  same  in  that  the 
undisputed  testimony  shows  that 
(1)  the  deceased,  when  shot,  was 
breaking  into  the  dwelling  house, 
upstairs ;  (2)  that  the  trap  gun  was 
set  in  a  room  upstairs  in  the  dwell- 
ing, both  doors,  downstairs  and  up- 
stairs, being  locked  to  warn  the 
casual  or  curious  not  to  enter ;  that 
(3)  the  deceased  broke  the  lock  and 
forced  the  door  downstairs,  and 
was  in  the  act  of,  and  actually  did, 
break  the  lock  and  force  the  door 
upstairs  when  he  was  shot;  that  (4) 
the  deceased  was,  at  the  time  shot, 
committing,  or  apparently  attempt- 
ing to  conmiit,  a  felony  in  the  dwell- 
ing house  of  the  defendant ;  and  (5) 
that  the  deceased  was  warned  by 
his  own  brother,  who  was  present, 
and  with  him  at  the  time  and  place 
he  was  shot,  not  to  enter  or  attempt 
to  enter  the  dwelling  in  question, 
as  it  was  reported  by  the  owner  to 
be  'dynamited.'  " 

"(3)  The  circuit  judge  erred  in 
refusing  to  charge  the  jury  that  a 
case  such  as  this  is  to  be  tested  by 
the  law  of  self-defense,  the  trap  gun 
representing  the  owner  of  the  dwell- 
ing; that  if  the  jury  believed  the 
owner,  if  present,  would  have  had 
the  right  to  shoot  the  deceased  un- 
der the  circumstances,  then  he  had 
a  right  to  set  the  trap  gun ;  and  that, 
as  the  owner  if  present  would  have 
had  the  right  to  act  upon  appear- 
ances, so  he  had  the  right  to  set  a 
trap  gun,  which  would  fire  if  a  per- 
son attempted  to  break  and  force  an 
entry  into  the  room  in  the  dwelling, 
intending  to  commit  a  felony  there- 
in; the  trap  gun  would  be,  under 
such  circumstances,  so  to  speak, 
acting  upon  appearances  also." 


Messrs.  M.  S.  Connor  and  Wolfe  & 
Berry  for  appellant. 

Messrs.  John  A.  Hiers  and  A.  J.  Hy- 
drick,  for  the  State : 

Neither  in  defense  of  person  nor  of 
property  can  one  go  further  than  is 
reasonably  necessary  for  that  pur- 
pose; and  whether  or  not  what  was 
done  in  a  particular  case  was  justified 
under  the  law  must  be  a  question  of 
fact,  or  mixed  law  and  fact,  and  not 
a  pure  question  of  law,  and  therefore 
one  for  the  jury  to  pass  on. 

State  V.  Barr,  11  Wash.  481,  29 
L.R.A.  154,  48  Am.  St.  Rep.  890,  39 
Pac.  1080;  State  v.  Marfaudille,  48 
Wash.  117,  14  L.R.A.(N.S.)  346,  92 
Pae.  939,  15  Ann.  Cas.  584;  State  v. 
Clark,  85  S.  C.  273,  67  S.  E.  300;  Simp- 
son V.  State,  59  Ala.  1,  31  Am.  Rep. 
1;  Whart.  Crim.  Law,  §§  418,  553. 

Gary,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

We  desire  to  call  special  attention 
to  these  facts : 

The  deceased  was  unarmed  when 
he  entered  the  dwelling  and  broke 
the  locks.  He  knew  the  house  was 
vacant,  and  that  he  would  not  en- 
counter the  defendant,  or  any  other 
human  being.  The  fact  that  the 
greater  portion  of  the  shot,  which 
made  a  hole  in  the  back  of  the  de- 
ceased, entered  a  space  of  abdut  2i 
or  3  inches,  tended  to  show  an  inten- 
tion on  the  part  of  the  defendant  to 
kill  anyone  who  entered  the  house 
and  broke  the  locks,  Avithout  regard 
to  the  intent  of  the  intruder.  The 
sole  object  of  the  defendant  was  the 
protection  of  his  property,  and  not 
his  life,  as  he  knew  that  his  life 
could  not  be  in  danger  if  the  house 
was  entered  while  he  was  in 
Charleston.  The  testimony  tends 
to  show  that  the  deceased  entered 
the  dwelling  for  the  mere  purpose 
of  gratifying  his  curiosity. 

The  general  rule  in  regard  to 
spring  guns  is  thus  stated  in  13 
R.  C.  L.  §  155 :  "It  seems  that,  ac- 
cording to  the  earlier  common  law, 
the  setting  of  a  spring  gun  in  a 
dwelling  house  or  the  curtilage 
surrounding  it  was  not,  in  itself, 
unlawful,  and  that,  if  a  person  was 
killed  by  its  disdtiarge  while  at- 
tempting to  perpetrate  a  felony  on 
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the  premises,  no  criminal  liability 
was  incurred.  The  later  cases, 
however,  have  departed  from  this 
rule,  and  take  the  view  that,  if  a 
homicide  results  from  the  discharge 
of  a  spring  gun,  the  person  setting 
the  gun  is  liable  to  indictment  for 
murder  or  manslaughter.  Life  may 
be  taken,  as  we  have  seen,  only  in 
the  protection  and  preservation  of 
life,  not  when  mere  property  rights 
are  at  stake.  But,  while  modem 
authority  may  agree  that  culp- 
ability arises  from  death  caused  in 
this  manner,  there  is  some  differ- 
tence  of  opinion  as  to  the  grade  of 
the  offense.  At  common  law  it 
would  seem  that  the  slayer  must  be 
guilty  of  murder  where  it  appears 
that  the  purpose  was  to  take  life. 
If,  however,  the  intention  was  not 
to  take  life,  but  merely  to  chastise 
the  trespasser,  and  to  deter  the  of- 
fender from  repeating  the  same,  the 
offense  may  be  extenuated,  and  no 
more  than  manslaughter." 

In  State  v.  Barr,  11  Wash.  481,  39 
Pac.  1080,  the  difference  in  the  rule 
is  thus  stated,  when  the  spring  gun 
is  set  in  a  house  not  occupied :  '^The 
crime  of  burglary  has  been  so  much 
extended  by  the  statutes  of  this 
state  that,  excepting  in  the  case  of 
burglary  of  a  dwelling  house  when 
occupied  by  the  owner  or  some  mem- 
ber of  his  family,  there  is  no  reason 
why  more  extreme  means  should  be 
allowed  for  its  prevention  than  to 
prevent  other  felonies.  As  to  what 
may  properly  be  done  to  prevent  the 
burglary  of  a  dwelling  house  when 
occupied  is  another  question.  There 
it  is  not  simply  the  damage  to  the 
property  which  may  result  from  the 
burglary  .  .  .  that  is  involved, 
but,  in  addition  thereto,  is  the  ques- 
tion of  the  risk  to  the  lives  of  the 
inmates.  It  is  common  knowledge 
that  burglaries  under  such  circum- 
stances often  result  in  the  death  of 
some  of  the  inmates  of  the  dwelling 
upon  which  the  burglary  is  com- 
mitted, and  for  that  reason  it  might 
well  be  held  that  a  burglary  of  that 
kind  could  rightfully  be  prevented 
by  such  means  as  might  result  in 
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death.  .  .  .  The  undisputed  facts 
showed  that  there  was  no  person  in 
this  cabin  whose  life  could  have 
been  endangered  by  a  burglary 
committed  thereon;  hence,  if  what 
we  have  said  is  correct,  it  might  not 
be  prevented  by  means  which  might 
be  expected  to  destroy  the  life  of  a 
human  being."  (Italics  added.) 
This  case  is  reported  in  29  L.R.A. 
154,  and  48  Am.  St.  Rep.  890. 

In  Simpson  v.  State,  59  Ala.  1, 
81  Am.  Rep.  1,  it  is  said:  "The 
preservation  of  human  life  and  of 
limb  and  member  from  grievous 
harm  is  of  more  importance  to  so- 
ciety than  the  protection  of  prop- 
erty. Compensation  may  be  made 
for  injuries  to  or  the  destruction  of  • 
property;  but  for  the  deprivation  of 
life,  there  is  no  recompense;  and  for 
grievous  bodily  harm,  at  most,  but 
a  poor  equivalent." 

Section  178  of  the  Criminal  Code 
is  as  follows:  "Every  person  who 
shall  break  and  enter,  or  who  shall 
break  with  intent  to  enter,  jin  the 
daytime,*  any  dwelling  house  or 
other  ho^se,  or  shall  break  and  en- 
ter, or  shall  break  with  intent  to 
enter,  in  the  nighttime,  any  house, 
the  breaking  and  entering  of  which 
would  not  constitute  burglary,  with 
intent  to  commit  a  felony  or  other 
crime  of  a  lesser  grade,  shall  be 
guilty  of  a  felony.    ..." 

In  the  case  of  State  v.  Clark,  85 
S.  C.  273,  67  S.  E.  300,  this  court, 
in  construing  that  section,  said: 
"Under  this  statute  the  mere  break- 
ing of  a  house  is  not  a  crime,  nor  is 
the  mere  breaking  and  entering  of 
a  house,  or  mere  breaking  with  in- 
tent to  enter  a  house,  any  crime. 
It  is  only  when  there  is  a  breaking 
and  entering,  or  a  breaking 
with  intent  to  enter,  'with  intent  to 
commit  a  felony,  or  other  crime  of 
a  lesser  grade,'  that  the  crime  de- 
nounced by  the  statute  is  complete." 

The  testimony  as  to  the  intent 
with  which  the  deceased  broke  the 
locks  and  entered  the  house  was 
conflicting,  thus  presenting  an  is- 
sue which  was  properly  submitted 
to  the  jury.    What  we  have  already 
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defense  of 
property- 


said  shows  that  the  first  exception 
cannot  be  sustained. 
kUHnK^^th  We  proceed  to  the 
■princ  «»■-  consideration  of 
the  other  exception, 
which  raises  the 
question  whether  a  case  like  this 
is  to  be  tested  by  the  law  of  self- 
defense. 

The  following  language  of  the 
court  in  Simpson  v.  State,  supra, 
shows  that  the  test  for  which  the 
appellant's  attorneys  contend  is  not 
practicable:  "The  secrecy  and  fre- 
quency of  the  trespass  would  not 
justify  the  owner  in  concealing  him- 
self, and  with  a  deadly  weapon 
taking  the  life,  or  grievously 
wounding  the  trespasser,  as  he 
crept  'stealthily  to  do  the  wrong 
intended.  What  difference  is  there 
in  his  concealing  his  person  and 
weapon,  and  inflicting  unlawful 
violence,  and  contriving  and  setting 
a  mute,  concealed  agency  or  in- 
strumentality, which  will  inflict  the 
same,  or  it  may  be  greater,  violence? 
In  each  case  the  intentidn  is  the 
same,  or  it  is  to  exceed  the  degree 
of  force  the  law  allowed  to  oe  exert- 
ed. In  the  one  case,  if  the  tres- 
passer came  not  with  an  unlawful 
intent, — if  his  trespass  was  merely 
technical, — if  it  was  a  child,  a  mad- 
man, or  an  idiot,  carelessly,  thought- 
lessly, entering  and  wandering  on 
the  premises, — ^the  owner  would 
withhold  all  violence.  Or  he  could 
exercise  a  discretion,  and  graduate 
his  violence  to  the  character  of  the 
trespass.  The  mechanical  agency 
is  sensitive  only  to  the  touch, — it  is 
without  mercy  or  discretion;  its 
violence  falls  on  whatever  comes  in 
contact  with  it.  Whatever  may  not 
be  done  directly  cannot  be  done  by 
circuity  and  indirection.  If  an 
owner,  by  means  of  spring  guns  or 
other  mischievous  engines  planted 
on  his  premises,  capable  of  causing 
death  or  of  inflicting  great  bodily 


harm  on  ordinary  trespassers,  does 
cause  death,  he  is  guilty  of  criminal 
homicide." 

In  State  v.  McGreer,  13  S.  C.  464, 
the  court  says:  "To  make  out  a 
case  of  self-defense,  two  things  are 
necessary:  (1)  The  evidence 
should  satisfy  the  jury  that  the  ac- 
cused- actuaUy  believed  that  he  was 
in  such  immediate  danger  of  losing 
his  life,  or  sustaining  serious  b6dily 
harm,  that  it  was  necessary,  for  his 
own  protection,  to  take  the  life  of 
his  assailant.  (2)  That  the  cir- 
cumstances in  which  the  accused 
was  placed  were  such  as  would,  in 
the  opinion  of  the  jury,  justify  such, 
a  belief  in  the  mind  of  a  person 
possessed  of  ordinary  firmness  and 
reason.  It  is  not  a  question  which 
depends  solely  upon  the  belief  which 
the  accused  may  have  entertained; 
but  the  question  is>  what  was  his 
belief,  and  whether,  under  all  the, 
circumstances,  as  t^ey  existed  at 
the  time  the  violence  was  inflicted, 
the  jury  think  he  ought  to  have 
formed  such  belief." 

It  will  thus  be  seen  that,  if  the  de- 
fendant had  been  present  in  person, 
and  had  killed  the  deceased,  it  would 
have  been  necessary  for  him  to 
show  by  way  of  defense  that  the 
circumstances  were  such  as  were  not 
only  sufficient  to  justify  a  person  of 
ordinary  firmness  and  reason  in 
believing  that  he  was  in  danger  of 
losing  his  life,  or  suffering  serious 
bodily  harm,  but  that  he  himself  so 
believed.  In  using  the  spring 
gun,  it  was  impos-  ^^u^f^mtr  .f 
Bible  for  him,  at  the  law  of  oeu. 
time  of  the  killing,  *"'""• 
to  comply  with  these  requirements. 
His  Honor,  the  presiding  judge, 
properly  charged  the  jury  in  regard 
to  the  setting  of  spring  guns. 

Appeal  dismissed. 

Watts,  Fraser,  and  Cothran,  JJ.» 
concur. 
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Homicide:  killing  by  set  gun  or  aimilar  device  on  d^endant's  owm  property. 


In  the  early  case  of  United  States 
V.  Gilliam  (1815)  1  Hayw.  &  H.  109, 
Fed.  Cas.  No.  16,205a,  upon  an  indiet- 
ment  for  murder  for  the  killing  of  a 
person  while  attempting  to  steal  fowls 
from  an  outhouse  within  the  curtilage, 
by  a  spring  gan  set  therein  by  defend- 
ant to .  protect  his  fowls,  the  court 
charged  the  jury  that,  "if  the  de- 
ceased came  to  his  death  in  an  at- 
tempt to  commit  said  burglary,  by  the 
spring  gun  set  there  by  [defendant]  to 
protect  his  goose  house,  the  prisoner 
is  entitled  to  a  verdict  of  acquittal;" 
and  the  jury  returned  a  verdict  of 
not  guilty,  thus  in  effect  holding  that 
the  setting  of  a  spring  gun  in  a  dwell- 
ing house  or  the  curtilage  surround- 
ing it  was  not  in  itself  unlawful,  and 
that  if  a  person  was  killed  by  its  dis- 
charge while  attempting  to  perpetrate 
a  felony  upon  the  premises,  the  charge 
of  homicide  was  not  sustained. 

And  there  are  other  authorities 
which  seemingly  are  founded  upon 
the  theory  that  life  may  be  taken  by 
spring  guns  set  to  defend  property. 
Thus,  in  State  v.  Moore  (1863)  81 
Conn.  479,  88  Am.  Dec.  169,  the  court 
said,  by  way  of  dictum,  that  since,  by 
the  statutes  of  Connecticut,  breaking 
and  entering  a  shop  in  the  nighttime 
with  intent  to  steal  therefrom  would 
constitute  the  crime  of  burglary,  the 
owner  of  the  shop,  placing  spring 
guns  in  it  for  its  defense,  would  be 
justified  if  a  burglar  should  be  killed 
by  them.  And  see  Gray  v.  Combs 
(1832)  7  J.  J.  Marsh.  (Ky.)  478,  28 
Am.  Dec.  431,  wnerein  it  was  said  that 
A  person  who  has  valuable  property 
in  a  strong  warehouse,  well  secured 
by  locks  and  doors,  may,  as  an  addi- 
tional security  at  night,  lawfully  erect 
a  spring  gun  which  can  be  made  to 
explode  only  by  entering  the  building. 

But  the  better  rule  seems  to  be  that 
the.  use  of  spring  guns  must,  to  avoid 
criminal  liability  for  death  caused 
thereby,  be  confined  to  protection  of 
the  dwelling  or  curtilage.  Thus,  in 
United  States  v.  Gilliam  (Fed.)  supra. 


it  was  said  that  the  principle  allowing 
the  use  of  spring  guns  to  protect  per- 
sonal property  does  not  apply  to  the 
protection  of  property  in  open  fields,, 
or  in  buildings  not  within  the  privi- 
lege of  the  domicil.  And  in  Simpson 
v.  State  (1877)  59  Ala.  1,  81  Am.  Rep. 
1,  where  the  defendant  was  indicted 
for  assault  with  intent  to  murder,  it 
was  said  that,  if  an  owner,  by  means 
of  spring  guns  or  other  mischievous 
engines  planted  for  the  prevention  of 
trespass  on  his  premises, — ^not  the 
dwelling  house, — and  capable  of  caus- 
ing death,  or  of  inflicting  great  bodily 
harm,  on  ordinary  trespassers,  do^ 
cause  death,  he  is  guilty  of  criminal 
homicide;  bat  if  not  deadly  in  their 
character,  and  intended  only  for 
alarm,  or  for  inflicting  slight  chastise- 
ment, or  for  detention  of  the  trespas- 
ser, there  may  be  no  offense,  unless 
they  shall  inflict  a  punishment  from 
which  death  ensues,  in  which  event 
the  offense  will  be  manslaughter. 

And  the  more  modem  authorities 
are  to  the  effect  that  the  use  of  spring 
guns  can  never  be  justified  on  the 
ground  that  they  were  set  to  protect 
property  alone. 

And  in  the  reported  case  (Statb  v. 
Green,  ante,  1481)  it  was  held  that 
one,  who,  to  protect  his  furniture,  set 
a  spring  gun  with  intent  to  kill  any- 
one who  forced  his  way  into  his  unoc- 
cupied dwelling,  could  be  found  guilty 
of  manslaughter  when  a  person  was 
killed  after  forcing  his  way  into  the 
dwelling  and  into  the  room  where  the 
gun  was  placed,  the  court  apparently 
having  proceeded  upon  the  theory  that 
life  may  be  taken  only  in  the  protec- 
tion and  preservation  of  life,  and  not 
where  mere  property  rights  are  at 
stake. 

Likewise,  in  State  v.  Barr  (1895)  11 
Wash.  481,  29  L.R.A.  164,  48  Am.  St. 
Rep.  890,  39  Pac.  1080,  a  prosecution 
for  murder,  death  having  been  caused 
by  the  discharge  of  a  spring  gun  set 
behind  the  door  of  a  dwelling  house 
which  had  not  been  occupied  for  sev- 


1438 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


eral  months,  and  which  contained 
nothing  of  value,  it  was  held  that  the 
defendant  was  not  entitled  to  an  in- 
struction that  he  had  an  absolute  right 
to  set  a  spring  gun  in  his  house  in 
the  way  he  did. 

And  in  Simpson  t.  State  (Ala.)  su- 
pra, in  criticism  of  the  doctrine  that 
the  setting  of  spring  guns  to  protect 
property  can  be  justified  so  as  to  avoid 
criminal  liability,  the  court  said: 
"The  proposition  itself  subordinates 
human  life,  and  the  preservation  of 
the  body  in  its  organi^d  state,  to  the 
protection  of  property.  It  subjects 
the  man  to  loss  of  limb  or  member,  or 
to  the  deprivation  of  life,  for  a  mere 
trespass,  capable  of  compensation  in 
money.  How  else  can  the  owner  pro- 
tect himself  7  it  is  asked.  The  answer 
may  well  be.  He  is  not  entitled  to  pro- 
tection at  the  expense  of  the  life  or 
limb  or  member  of  the  trespasser.  All 
that  the  latter  forfeits  by  the  wrong 
is  the  penalty  the  law  pronounces.  At 
common  law,  he  would  be  compelled 
to  compensation  for  particular  tres- 
passes, and  of  the  nature,  in  one  re- 
spect, the  defendant  intended  to  guard 
against, — ^the  severance  from  the  free- 
hold of  its  products, — not  only  is  he 
compelled  to  compensation,  but,  under 
our  statutes,  indictable  for  a  misde- 
meanor. It  may  well  be  asked,  in  re- 
turn, if  the  owner  has  the  right  to 
visit  on  the  trespasser  a  higher  penal- 
ty than  the  law  would  visit?  Has  his 
a  right  to  punish  a  mere  trespass  as 
the  law  will  punish  the  most  aggra- 
vated felonies,  which  not  only  shock- 
the  moral  sense,  evince  an  abandoned, 
malignant,  depraved  spirit,  but  offend 
the  whole  social  organization?  There 
are  but  few  offenses  the  law  suffers 
to  be  punished  with  death.  Whether 
this  extreme  penalty  shall  be  visited 
the  law  submits  to  the  discretion  and 
to  the  mercy  of  the  jury, — ^they  may 
consign  the  offender  to  imprisonment 
for  life  in  the  penitentiary.  There 
is  no  offense  which  is  punished  by  the 
laceration  of  the  body,  or  by  loss  of 
limb  or  member.  Shall  the  owner,  for 
the  prevention  of  a  trespass,  inflict  ab- 
solutely the  penalty  of  death,  a  jury 
could  not  inflict,  nor  a  court  sanction  ? 
Inflict  it  without  the  opportunity  the 


jury  has,  when  they  may  lawfully  in- 
flict it,  of  lessening  it,  in  their  mercy 
and  discretion,  to  imprisonment! 
Shall  he,  in  protection  of  his  prop- 
erty, lacerate  the  body, — a  punish- 
ment so  revolting  that  it  has  long  been 
excluded  from  our  Criminal  Code?  If 
the  owner  is  vexed  by  secret  trespasses,, 
and  their  repetition,  his  own  vigilance 
must,  within  the  limits  of  the  law, 
find  means  of  protection.  Stronger 
inclosures  and  a  more  constant  watch 
must  be  resorted  to,  and  a  stricter  en- 
forcement of  the  remedies  the  law  pro- 
vides will  furnish  adequate  protec- 
tion. If  these  fail,  it  is  within 
legislative  competency  to  adapt  reme- 
dies to  the  exigencies  and  necessities- 
of  the  owner." 

In  State  v.  Marfaudille  (1907)  4& 
Wash.  117,  14  L.R.A.(N.S.)  346,  92 
Pac.  939,  15  Ann.  Cas.  584,  it  was  held 
that  one  has  no  right  to  take  human 
life  indirectly  by  means  of  a  set  gun, 
to  prevent  a  mere  trespass  upon  or 
theft  of  his  property,  but  the  court 
refused  to  hold  as  matter  of  law  that 
a  person  was  guilty  of  the  crime  of 
murder  in  the  second  degree  because 
he  set  a  spring  gun  in  his  trunk,  from 
which  a  homicide  resulted,  since  mal- 
ice and  intent  were  elements  of  the 
crime  of  murder  in  the  second  degree. 

And  that  self-defense  cannot  be  set 
up  where  the  gun  was  set  to  protect 
property  alone,  see  the  reported  case 
(State  v.  Green,  ante,  1431). 

But  there  sterns  to  be  no  question 
that  a  person  may  justify  a  killing  by 
a  set  gun  in  protection  of  life  where 
he  himself  would  have-  been  justi- 
fied in  taking  life  for  that  purpose. 
See  State  v.  Barr  (Wash.)  supra,  as 
quoted  in  the  reported  case  (State  v. 
Green)  ;  and  State  t.  Marfaudille 
(Wash.)  supra,  wherein  the  court  in- 
dicated that,  in  its  opinion,  a  person 
could  justifiably  take  life  by  a  set 
gun  to  prevent  atrocious  and  violent 
felonies  in  the  commission  of  which 
human  life  either  is,  or  is  presumed 
to  be,  in  peril. 

In  England  it  seems  that  a  killing 
by  a  set  gun  would  not  amount  to 
punishable  homicide,  criminal  liability 
for  injuries  from  spring  guns  and 
other    dangerous    appliances    having 
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§  SI  (superseding  7  &  8  Geo,  IV.  chap. 
18,  §  1),  which  provides  that  if  "any 
person  shall  set  or  place,  or  cause  to 
be  set  or  placed,  any  spring*  gun, 
mantrap,  or  other  engine  calculated 
to  destroy  human  life  or  inflict  bodily 
harm,  with  the  intent  that  the  same, 
or  whereby  the  same,  may  destroy  or 
inflict  grievous  bodily  harm  upon  a 
trespasser  or  other  person  coming  in 
contact  therewith,  the  person  so  set- 
ting or  placing,  or  causing  to  be  so 
set  or  placed,  such  gun,  trap,  or  en- 


a  misdemeanor."  However,  the  only 
case  (Jordin  v.  Crump  (1841)  8  Mees. 
&  W.  782,  151  Eng.  Reprint,  1256,  6 
Jur.  1118,  11  L.  J.  Exch.  N.  S.  74) 
which  seems  tc  have  discussed  this 
statute  was  a  civil  case  for  damages. 
And  see  Ilott  v.  Wilkes  (1820)  3  Bam. 
&  Aid.  304,  106  Eng.  Reprint,  674,  22 
Revised  Rep.  400,  25  Eng.  Rul.  Cas. 
85,  which,  also,  involved  the  question 
of  damages  for  injuries  caused  by  a 
spring  gun  set  to  protect  property. 

G.  J.  G> 


WALTER  E.  WHITCOMB  et  al.,  Appta., 

V. 

PIERRE  VIGEANT  et  al. 

tfasaachuaetts  Supreme  /udlcial  Court  — Mareh  2,  1022. 
(—  Mass.  — ,  134  N.  E.  241.) 

Nuisance  —  dance  hall  —  effect  of  license. 

1.  The  granting  by  a  mayor  of  a  city,  under  statutory  authority,  of  a 
license  to  conduct  a  dance  hall,  is  a  determination  that  the  hall  will  not  b« 
a  nuisance. 

[See  note  on  this  question  beginning  on  page  1441.] 

Pleading  —  charge  of  nuisance  — 
effect. 

2.  On  demurrer,  general  allegations 
of  nuisance  are  limited  by  the  definite 
facts  set  out  in  the  pleadings. 

[See  21  R.  C.  L.  450.] 
Injunction  —  against  dance  hall  — 
sufficiency  of  allegation. 


8.  The  mere  allegation  that  the  op- 
eration of  a  dance  hall  in  a  residence 
section  of  a  municipality  will  consti- 
tute a  nuisance  is  not  sufllcient  to 
support  an  injunction  against  issu- 
ance by  the  mayor  of  a  license  for 
it. 


Appeal  by  complainants  from  an  order  of  the  Superior  Court  for  Wor- 
cester County  (Sisk,  J.),  sustaining  separate  demurrers  to  and  dismissing 
a  bill  filed  to  enjoin  defendants  from  erecting  and  operating  a  public  dance 
hall.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Gardner^  K.  Hudson,  Ralph      Newark,  58  N.  J.  Eq.  136,  p.  148,  42 


W.  Bobbins,  and  George  M.  Barrows, 
for  appellants: 

Equity  has  jurisdiction  to  enjoin  a 
threatened  nuisance  not  yet  in  exist- 
ence if  the  danger  is  imminent,  and 
of  a  character  to  do  irreparable  injury. 

5  Pom.  Eq.  Jur.  4th  ed.  pp.  4335- 
4398.  §  1937;  Smith  v.  Smith,  148  Mass. 
1,  18  N.  E.  595;  Aldrich  v.  Howard, 
7  R.  I.  87,  80  Am.  Dec.  686;  Sayra  v. 


Atl.  1068;  Ross  v.  Butler,  19  N.  J.  Eq. 
294,  97  Am.  Dec.  654;  St.  Louis  v. 
Knapp,  S.  &  Co.  Co.  104  U.  S.  658,  26  L. 
ed.  883. 

Allegations  of  fact,  showing  that 
the  thing  or  acts  complained  of  will 
probably  be  a  nuisance  to  the  plain- 
tiffs, in  that  the  threatened  danger  is 
imminent,  or  of  such  a  character  as 
to  do  very  substantial  or  irreparable 
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injury  to  plaintiffs,  are  sufficient  to 
entitle  them  to  relief  on  a  demurrer, 

5  Pom.  Eq.  Jur.  4th  ed.  §§  1937, 1938, 
pp.  4398,  4400;  Aldrich  v.  Howard,  7 
R.  I.  87,  80  Am.  Dec.  636;  St.  Louis 
V.  Knapp.  S.  &  Co.  Co.  104  U.  S.  658,  26 
L.  ed.  883. 

It  is  not  necessary  for  plaintiffs 
to  allege  the  mere  conclusion  of  law 
that  the  injury  is  irreparable,  or  that 
the  remedy  is  inadequate. 

5  Pom.  Eq.  Jur.  4th  ed.  §  1932,  pp. 

4387,  4388;  Sayre  v.  Newark,  58  N.  J. 

Eq.   136,  42  AtL   1068;   St.   Louis  v. 

Knapp,  S.  &  Co.  Co.  104  U.  S.  658,  26 

'  L.  ed.  883. 

The  existence  of  a  nuisance  is  a 
question  of  fact,  the  truth  of  which  is 
assumed  on  a  demurrer. 

Aldrich  v.  Howard,  7  R.  I.  94,  80 
Am.  Dec.  636 ;  Stevens  v. .  Rockport 
Granite  Co.  216  Mass.  486,  490,  104 
N.  E.  371,  Ann.  Cas.  1915B,  1054; 
French  v.  Lawrence,  190  Mass.  231,  76 
N.  E.  730;  31  Cyc.  333,  and  note  76. 

The  thing  complained  of  is  a  nui- 
sance if  it  is  harmful  to  the  health  or 
comfort  of  ordinary  people  living  in 
that  vicinity. 

Stevens  v.  Rockport  Granite  Co.  216 
Mass.  486,  104  N.  E.  371,  Ann.  Cas. 
1915B,  1054;  Rbss  v.  Butler,  19  N.  J. 
Eq.  294,  97  Am.  Dec.  654. 

A  threatened  nuisance  not  yet  in 
existence  need  not  be  a  nuisance  per 
se  in  order  to  entitle  plaintiffs  to  an 
injunction  in  a  court  of  equity. 

5  Pom.  Eq.  Jur.  4th  ed.  p.  4402; 
Aldrich  v.  Howard,  7  R.  I.  87,  80  Am. 
Dec.  636;  St.  Louis  v.  Knapp,  S.  &  Co. 
Co.  104  U.  S.  658,  26  L.  ed.  883;  Sayre 
v.  Newark,  58  N.  J.  Eq.  136,  42  Atl. 
1068;  Ross  v.  Butler,  19  N.  J.  Eq.  294, 
97  Am.  Dec.  654, 

Messrs.  James  M.  Hoy,  James  H.  P. 
Dyer,  James  F.  Coburn,  and  John  M. 
Russell,  for  appellees: 

The  demurrer  admits  only  the  facts 
well  pleaded,  and  does  not  admit  the 
inferences  or  conclusions  either  of 
law  or  of  fact  contained  in  the  bill. 

Shuman  v.  Gilbert,  229  Mass.  225, 
L.R.A.1918C,  135,  118  N.  E.  254,  Ann. 
Cas.  1918E,  798;  Stone,  T.  &  Co.  v. 
Stryker,  230  Mass,  67,  119  N.  E.  655. 

Since  the  erection,  maintenance,  and 
conduct  of  a  public  dance  hall  are  not 
per  se  a  nuisance,  and  the  improper 
conduct  of  the  dance  hall  cannot  be 
assumed  in  advance,  the  injury  alleged 
is  merely  contingent,  speculative,  con- 
jectural, and  imaginary,  and  the  bill 
is  prematurely  brought. 


Cook  v.  Fall  River,  239  Mass.  90,  18 
A.L.R.  119,  131  N.  E.  346;  Manning 
V.  Bruce,  186  Mass.  282,  71  N.  E.  537; 
White  V.  Kenney,  157  Mass.  12,  31  N. 
E.  654;  Alexander  v.  Tebeau,  24  Ky. 
L.  Rep.  1305,  71  S.  W.  427;  Bowen  v. 
Mauzy.  117  Ind.  258,  19  N.  E.  526; 
Pfingst  V.  Senn,  94  Ky.  556,  21  L.R.A. 
569,  23  S.  W.  358. 

This  court  cannot  enjoin  a  public 
official  under  the  circumstances  stated. 

Benjamin  v.  Wheeler,  8  Gray,  409; 
Call  V.  Allen,  1  Allen,  187;  Child  v. 
Boston,  4  Allen,  41,  81  Am.  Dec.  680; 
Turner  v.  Dartmouth,  13  Allen,  291; 
Carlton  v.  Salem,  103  Mass.  141 ;  Den- 
niston  v,  Clark,  125  Mass.  216;  Sawyer 
V,  Davis,  136  Mass.  239,  49  Am.  Rep. 
27;  Alter  v.  Dodge,  140  Mass.  594,  5 
N.  E.  504;  White  v.  Kenney,  15Y  Mass. 
12,  31  N,  £.  654;  Murtha  v.  Lovewell, 
166  Mass.  391,  55  Am.  St.  Rep.  410, 
44  N.  E.  347;  Com.  v.  Packard,  185 
Mass.  64,  69  N.  E.  1067;  Levin  v. 
Goodwin,  191  Mass.  341,  114  Am.  St. 
Rep.  616,  77  N.  E.  718;  Barry  v.  Smith, 
191  Mass.  78,  5  L.R.A.  (N.S.)  1028,  77 
N.  E.  1099,  6  Ann.  Cas.  817. 

Rusk,  Cfa.  J.,  delivered  the  opinion 
of  the  court: 

Various  householders  seek  by  tliis 
suit  in  equity  to  enjoin  the  respond- 
ents, one  of  whom  is  mayor  of  Leo- 
minster, and  the  other  of  whom  is  a 
resident  of  that  city,  intending  to 
erect  and  complete  in  the  vicinity  of 
the  homes  of  the  several  plaintiffs  a 
public  dance  hall  of  an  open  tjrpe, 
for  continual  use  during  summer 
seasons.  There  are  allegations  of 
purpose  by  the  defendant  Vigeant, 
immediately  upon  the  completion  of 
the  building,  to  apply  to  the  mayor 
for  a  license  to  conduct  a  public 
deuice  hall,  that  the  mayor  is  vested 
by  law  with  authority  to  grant  such 
license,  that  he  will  grant  such  li- 
cense without  hearing  the  plaintiffs, 
that  the  proposed  location  is  wholly 
unfit  for  a  public  dance  hall,  which 
would  be  fi.  great  detriment  to  the 
residential  character  of  the  neigh- 
borhood where  the  plaintiffs  reside, 
would  seriously  damage  their  prop- 
erty, and  would  constitute  a  nui- 
sance. Separate  demurrers  were 
filed  by  each  defendant,  which  were 
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sustained.  The  plaintiffs'  appeal 
from  a  decree  dismissing  the  bill 
brings  the  case  before  us. 

There  is  no  allegation  in  the  bill 
that  the  law  requires  the  mayor  to 
hold  a  public  hearing  before  grant- 
ing a  license  for  a  public  dance  hall. 
No  such  hearing  is  required  by  Gen. 
Laws,  chap.  140,  §  181. 

There  is  no  allegation  that  the 
mere  erection  of  a  building  sus- 
ceptible of  use  as  a  dance  hall  would 
be  a  nuisance.  The  gravamen  of 
the  bill  is  that  the  use  of  a  building 
for  that  pi^rpose  in  the  designated 
locality  would  be  a  nuisance.  It  is 
provided,  however,  by  Gen.  Laws, 
chap.  140,  §  181,  that  public  amuse- 
ments may  be  licensed  by  the  mayor. 
This  section  is  broad  enough  in  its 
scope  to  include  public  dances  and 
dance  halls.  If  the  hall  is  not  li- 
censed, it  C|U!inot  be  used,  and  there- 
foi'e  no  nuisance  can  arise.  Cook  v. 
Fall  River,  239  Mass.  90,  18  A.L.R. 
119, 131  N.  E.  346.  If  the  hall  is  li- 
censed and  public  dances  are  author- 
ized, t^re  can  be  no  nuisance, 
because  the  statute  in  effect  con- 

kau-effeot  of  or  junsdiction  to 
"•*»•*•  determine       finally 

whether  the  use  of  the  property  in 
accordance  with  the  license  would 
be  a  nuisance.  It  is  provided,  how- 
ever, subject  the  owner  to  injunc- 
tion or  indictment. 

General  allegations  of  nuisance 
are  taken  at  their  face  value  on  de- 
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murrer,  but  they  must  be  read  in 
conjunction  with  pi^^in,- 
the  specific  aver-  eharve  ot 
ments,  and  are  -«*«»«— ««•«*• 
limited  by  the  definite  facts  set 
forth.  They  must  all  be  considered 
in  the  light  of  controlling  pro- 
visions of  the  statute.  *  No  facts 
are  stated  in  the  bill  which  would 
warrant  the  issuance  of  an  in- 
junction against  a  public  ofiicer 
like  the  mayor  from  exercising  the 
discretion  and  the  power  vested  in 
him  by  law  as  to  granting  a  license. 
No  facts  are  disclosed  which  war- 
rant the  interposition  of  a  court  of 
equity  against  the  other  defendant, 
because,  if  he  pro-  _ 

cures  a  license,  as  is  >sian!rt'ditiice 
averred  to  be  likely,  JfilTe^^fio  "."'' 
then    such     license 
will  completely  protect  him,  provid- 
ed that  he  conforms  to  its  condi- 
tions. 

The  case  is,  in  principle,  within 
the  authority  of  numerous  decisions. 
Sawyer  v.  Davis,  136  Mass.  239,  49 
Am.  Rep.  27;  Call  v.  Allen,  1  Allen, 
137;  Alter  v.  Dodge,  140  Mass.  594, 
5  N.  E.  504;  White  v.  Kenney,  157 
Mass.  12,  31  N.  E.  654;  Murtha  v. 
Lovewell,  166  Mass.  391,  56  Am.  St. 
Rep.  410,  44  N.  E.  347;  Levin  v. 
Goodwin,  191  Mass.  341,  114  Am. 
St.  Rep.  616,  77  N.  S.  718;  Cook  v. 
Fan  River,  239  Mass.  90,  18  A.L.R. 
119,  131  N.  E.  346. 

Decree  dismissing  bill  affirmed 
with  costs. 


ANNOTATION. 
Dance  hall  or  publk  dance  a«  nuisance. 


While  there  have  been  but  compar- 
atively few  cases  in  which  the  courts 
have  been  called  on  to  decide  the 
question,  in  those  cases  the  courts 
have  uniformly  held  that  a  dance  hall 
or  public  dancing  is  not,  in  itself,  a 
nuisance. 

Thus,  in  Des  Plaines  v.  Poyer 
(1888)  123  111.  348,  5  Am.  St.  Rep. 
524,  14  N.  E.  677.  affirnring  (1887)  22 
111.  App.  574,  wherein  it  was  held  that 
a  village  was  without  power  to  de- 
clare public  picnics  and  dances  to  be 
19  A.L.R.— 91. 


nuisances,  the  court  said:  "That 
public  picnics  and  public  dances  are. 
not  in  their  nature  nuisances,  we 
think,  is  quite  clear.  They  are  not 
in  the  list,  of  common-law  nuisances 
enumerated  in  the  textbooks.  See  4  Bl. 
Com.  Sharswood's  ed.  pp.  166,  **  167, 
et  seq.;  1  Hawk.  P.  C.  Curwen's 
ed.  p.  694;  Wood,  Nuisances,  p.  32, 
§§  23  et  seq.  Nor  is  there  anything 
necessarily  harmful  in  the  nature  of 
either,  more  than  in  that  of  any  other 
public  amusement.    When  conducted 
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with  proper  decorum  and  circumspec- 
tion, and  remote  from  public  thor- 
oughfares, it  is  impossible  to  con- 
ceive how  any  public  injury  or  annoy- 
ance can  result.  That  the  manner  of 
conducting  them  may  be  productive 
of  annoyance  and  injury  to  the  public 
is  not  to  be<  questioned ;  but  since  the 
nuisance  must  consist  in  this,  and 
cannot  consist  in  the  mere  fact  that 
there  is  a  picnic  or  dance,  the  ordi- 
nance should  be  directed  only  to  it. 
While  the  right  of  the  people  to  be 
free  from  disturbance  and  reasonable 
apprehension  of  danger  to  person  and 
property  is  to  be  respected  and  jeal- 
ously guarded,  the  equal  right  of  all 
to  assemble  together  for  health,  rec- 
reation, or  amusement  in  the  open  air 
is  no  less  to  be  respected  and  jeal- 
ously guarded.  Because  a  privilege 
may  be  abused  is  no  reason  why  it 
shall  be  denied." 

A  dance  hall  located  in  a  neighbor- 
hood which  was  not  strictly  residen- 
tial, and  which  was  kept  open,  as  a 
mle,  until  12  o'clock,  but  at  times  as 
lats  as  2  o'clock  In  the  morning,  has 
been  held  not  to  be  a  nuisance  where 
the  patrons,  who  were  colored  people, 
conducted  themselves  in  an  orderly 
and  proper  manner,  with  no  more 
noise  than  was  usual  at  such 
places;  and  it  was  further  held  that 
the  ordinary  noise  accompanying  the 
dispersal  of  such  a  party  was  not  a 
snfiicient  ground  on  which  to  base  an 
injunction  restraining  the  operation 
of  the  hall  as  a  nuisance.  Thoenebe  v. 
Mosby  (1917)  257  Pa.  1,  101  Atl.  98, 
wherein  the  court  said:  "Consider- 
ing the  fact  that  I  have  found  this  not 
to  be  a  strictly  residential  neighbor- 
hood, but  one  that  has  changed  into 
a  partly  business  one,  I  do  not  con- 
sider it  unreasonable  to  keep  open  the 
dancing  school  till  12  o'clock.  The 
hours  of  entertainment  are  not  what 
they  used  to  be.  Everything  is  later, 
and,  as  times  change,  we  must  change 
our  habits  with  them.  Everything 
has  been  done  by  the  proprietors  of 
the  school  to  lessen  the  sound  of  the 
music  after  11  o'clock,  and  I  see  no 
reason  to  interfere  with  the  dancing 
school.  As  to  the  parties  or  balls  that 
are  held  on  other  evenings,  while  not 


very  many  in  number,  another  ques- 
tion presents  it«elf.  Considering  the 
neighborhood  and  the  admitted  fact 
that,  on  an  average  of  once  a  month, 
an  entertainment  of  some  kind  is  given 
which  continues  till  2  o'clock  in  the 
morning,  is  it  proper  to  issue  an  in- 
junction? This  question  is  not  with- 
out difficulty.  That  it  is  an  annoy- 
ance to  the  plaintiffs  to  have  their 
sleep  broken  by  these  gatherings  is 
undoubtedly  true.  Those  who  live  in 
cities  must  take  what  goes  with  it, 
however.  Those  who  live  in  business 
neighborhoods  cannot  expect  or  de- 
mand the  quiet  of  the  suburbs.  As  the 
neighborhood  changes  they  must  take 
the  consequences.  If  it  changes  for 
the  worse  and  personal  discomfort 
follows,  that  must  be  submitted  to. 
The  running  of  street  cars  and  the 
noise  of  the  automobiles  all  night 
long  are  among  the  few  annoyances 
that  all  sections  of  the  city  are  nW 
subjected  to,  but  would,  some  years 
ago,  have  been  considered  a  nuisance. 
Applying  the  principle  that  an  injunc- 
tion should  not  issue  in  doubtful 
cases,  I  would  not  issue  one  here. 
There  remains  only  the  other  ques- 
tion, viz.:  Can  the  bill  prevail  be- 
cause of  the  noise  in  the  street  after 
the  entertainments  are  dismissed? 
As  I  have  found  that  the  defendants' 
entertainments  bring  together  an  as- 
semblage of  respectable,  well-behaved 
people,  and  that  the  noises  in  the 
street  are  not  of  a  kind  that  are  in- 
duced by  or  encouraged  by  the  de- 
fendants' parties.  I  see  no  reason  for 
a  court  of  equity  to  act.  This  is  a 
matter  for  the  police  to  see  to.  We 
should  not  hesitate  to  enjoin  the 
gathering  of  disorderly,  dissolute, 
drunken,  or  depraved  persons,  whose 
coming  together  must  necessarily  an- 
noy the  residents  of  near-by  houses, 
but  the  saying  of  parting  words  by 
respectable  people  and  the  calling  to 
friends  as  they  leave  the  hall  is  a 
matter  for  police  to  regulate,  rather 
than  for  a  court  to  dispose  of  by  in- 
junction." 

Similarly,  it  has  been  held  that  a 
plantation  owner  was  not  guilty  of 
keeping  a  disorderly  house  by  per- 
mitting his  slaves,  with  those  of  his 
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premises  on  Christmas  night.  State 
V.  Boyce  (1849)  32  N.  C.  (10  Ired.  L.) 
536. 

In  the  reported  case  (WHITCOMB  v. 
ViGEANT,  ante,  1439),  it  is  held  that 
the  erection  of  a  hall  to  be  used  for 
dancing  will  not  be  enjoined  as  a 
nuisance,  as,  under  the  law,  it  may 
not  be  so  used  without  a  license  from 
the  mayor,  and,  if  licensed,  it  will  not 
constitute  a  nuisance. 

But  a  dance  hall  or  public  dancing 
ground  may  become  a  nuisance  if  it 
is  not  conducted  with  proper  decorum. 
"While  it  is  true  that  dancing  is  fre- 
quently an  innocent  amusement,  and 
drinking  may  be  engaged  in  without 
becoming  a  nuisance,  yet  if  the  danc- 
ing and  drinking  are  accompanied  by 
swearing  and  being  drunk,  making 
loud  noises,  and  otherwise  misbehav- 
ing, there  can  be  no  doubt  that  such 
acts  will  constitute  a  nuisance." 
Com.  V.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  (1908)  139  Ky.  429,  18  L.R.A. 
(N.S.)  699,  112  S.  W.  613,  wherein  a 
railroad  company  was  held  to  be 
guilty  of  maintaining  a  nuisance'  on 
its  grounds  by  allowing  crowds  to 
congregate  there  who  indulged  in 
dancing,  accompanied  by  drinking  and 
loud  noises. 

So,  in  State  v.  Grosofskl  (1903)  89 
Minn.  343,  94  N.  W.  1077,  it  was  said 
that  at  common  law  any  place  or 
house  where  the  inmates  behaved  so 
badly  as  to  make  it  a  nuisance,  such 
as  dancing  houses,  fell  within  the 
term  "disorderly  house." 

In  Jenkins  v.  Jackson  (1888)  L. 
R.  40  Ch.  Div.  (Eng.)  71,  58  L.  J.  Ch. 
N.  S.  124,  60  L.  T.  N.  S.  105,  37  Week. 
Rep.  253,  it  was  held  that  the  mainte- 
nance of  dancing  rooms  on  the  third 
floor  of  a  building  constituted  a  nui- 
sance to  the  other  occupants  of  the 
building,  on  account  of  the  noise  ac- 
companying the  dancing. 

The  question  whether  a  dance  hall 
is  a  nuisance  has  been  indirectly 
brought  up  and  decided  in  several 
cases  wherein  it  appeared  that  danc- 
ing was  accompanied  by  other  forms 
or  disorder.    Thus,  the  keeping  of  a 


sold,  and  which  men  and  women  of  low 
character  and  evil  repute  frequent  to- 
gether by  day  and  jiight,  drinking, 
carousing,  cursing,  and  dancing,  to 
the  annoyance  of  others,  has  frequent- 
ly been  condemned  as  the  keeping  of 
a  disorderly  house,  which  is  a  public 
nuisance  at  common  law.  Cahm  v 
State  (1895)  110  Ala.  56,  20  So.  380; 
Beard  v.  State  (1889)  71  Md.  275,  4 
L.R.A.  675,  17  Am.  St.  Rep.  536,  17 
Atl.  1044,  8  Am.  Crim.  Rep.  173;  Com. 
v.  Cardoze  (1875)  119  Mass.  210; 
Brown  v.  State  (1877)  2  Tex.  App. 
189;  Callaghan  v.  State  (1896)  36 
Tex.  Crim.  Rep.  536,  38  S.  W.  188. 

In  Feeney  v.  Bartoldo  (1895)  —  N. 
J.  Eq.  — ,  30  Atl.  1101,  the  playing 
of  a  piano  in  a  saloon,  accompanied 
by  dancing  and  loud  noises,  until  10 
or  11  o'clock  at  night,  was  held  to  con- 
stitute a  nuisance,  the  court  saying: 
"That  the  defendant  has  a  right  to 
the  ordinary  and  proper  use  of  a  piano 
in  his  saloon,  and  that  his  customers 
have  a  right  to  dance  to  the  music 
as  expressed  by  such  instrument,  there 
can  be  no  doubt.  There  is  no  distinc- 
tion between  citizens  in  this  respect. 
Every  citizen  is  permitted  to  possess 
himself  of  the  instrument,  and  also  to 
enjoy  a  dance.  But  it  is  equally  well 
settled  that  every  citizen,  in  the  exer- 
cise of  his  individual  rights  in  the 
use  of  his  property,  is  limited  to  such 
use  as  will  not  interfere  with  the  rea- 
sonable rights  of  others  in  the  enjoy- 
ment of  their  property." 

Likewise,  a  public  nuisance  has  been 
held  to  be  created  by  the  assemblage 
of  large  crowds  of  noisy,  boisterous, 
dissolute,  drunken  people  in  a  private 
park  situated  in  the  residence  portion 
of  the  city,  which  was  rented  to  so- 
cieties and  lodges  for  holding  picnics 
and  entertainments,  both  by  day  and 
night,  where  music,  dancing,  and 
drinking  were  indulged  in  until  a  late 
hour,  to  the  annoyance  and  disturb- 
ance of  many  residents  in  the  imme- 
diate vicinity.  Palestine  Bldg.  Asso. 
V.  Minor  (1905)  27  Ky.  L.  Rep.  781, 
86  S.  W.  695.  M.  B. 
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ARTHUR  N.  SMITH,  Respt., 

V. 

GERMANIA  FIRE  INSURANCE  COMPANY  OF  NEW  YORK,  Appt 

Oregon  Supreme  Court   (Dept.  No.  Z)  — January  10,  1939. 
(—  Or.  — ,  202  Pac.  1088.) 

Insurance  —  effect  of  mortgage  clause. 

1.  Under  a  clause  attached  to  an  insurance  policy  making  loss  payable 
to  a  mortgagee,  subject  to  the  terras  and  conditions  of  the  policy,  the  right 
of  the  mortgagee  to  recover  the  insurance  is  destroyed  by  the  wilful  burn- 
ing of  the  property  by  the  mortgagor. 

[See  note  on  this  question  beginning  on  page  1449.] 
— •   intentional   burning   of   property     his  own  property  cannot  collect  the 
—  effect.  insurance  thereon. 

2.  One  who  intentionally  sets  fire  to         [See  14  R.  C.  L.  1223.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Yamhill 
County  (Belt,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  fire  insurance  policy.    Reversed. 


Statement  by  Brown,  J.: 
This  is  an  action  at  law,  instituted 
by  Arthur  N.  Smith,  as  payee 
named  in  a  fire  insurance  policy, 
against  Germania  Fire  Insurance 
Company  of  New  York. 

One  Arthur  White  was  the  own- 
er of  A  two-story  mansard-roofed 
frame  building  situate  on  the  north- 
west corner  of  Third  and  J  streets, 
in  McMinnville,  Oregon,  which 
building  he  occupied  for  drayage  and 
feed-stable  purposes.  Smith,  plain- 
tiff herein,  was  the  owner  and  hold- 
er of  a  certain  mortgage  deed  upon 
the  above-described  premises  in  the 
amount  of  $1,000,  duly  executed  by 
Arthur  White  and  his  wife  to  secure 
a  loan  for  like  amount.  Pursuant 
to  agreement  contained  in  the  mort- 
gage, on  the  30th  day  of  August, 
1917,  White  caused  the  property  to 
be  insured  by  the  Germania  Fire 
Insurance  Company  against  loss  or 
damage  by  fire,  for  a  period  to  and 
inclusive  of  the  30th  day  of  Au- 
gust, 1918,  and  paid  the  insurance 
company  the  required  premium  of 
$30,  in  consideration  of  which  the 
company  issued  to  him  its  policy  of 
insurance  containing  the  following 
loss-payable  clause:  "Loss,  if  any, 
subject,  however,  to  all  the  terms 
and  conditions  of  this  policy,  pay- 


able to  Arthur  N.  Smith,  mort- 
gagee." 

The  policy  contained  a  number  of 
paragraphs  declaring  that  it  would 
be  void  upon  the  happening  of  ei- 
ther one  of  a  great  nunober  of  con- 
ditions. 

On  June  7,  1918,  the  property 
insured  was  totally,  destroyed  by 
fire,  and  the  resultant  loss,  as  ad- 
justed by  White  and  the  lawful  rep- 
resentatives of  the  insurance  com- 
pany, was  $1,317.78.  The  propor- 
tion of  the  loss  to  be  borne  by  the 
defendant  company  under  its  policy 
was  $872.50.  The  company  refused 
to  pay  the  plaintiff  the  amount  of 
the  loss  and  denied  liability  therefor, 
and  for  a  first  further  and  separate 
answer  and  defense  alleged  that  Ar- 
thur White,  the  owner  of  the  prop- 
erty insured,  had  wilfully  and  inten- 
tionally caused  the  premises  to  be 
burned  for  the  purpose  of  obtain- 
ing the  insurance  thereon  and  de- 
frauding the  defendant.  For  a  sec- 
ond further  and  separate  answer 
and  defense,  the  company  alleged: 
"That  the  said  Arthur  White  did, 
for  the  purpose  of  inducing  this  de- 
fendant to  pay  under  the  said  policy 
of  insurance  the  amount  of  loss  and 
damage  to  the  said  premises  by  the 
fire,     .     .     .     sign,  swear  to,  and 
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ment  in  writing  wherein  and  where- 
by the  said  Arthur  White  stated  and 
swore  that  the  origin  of  the  said  fire 
was  unknown  to  him;  that  at  said 
time  the  said  Arthur  White  well 
knew  that  he  himself  had  wilfully 
and  intentionally  caused  the  said 
premises  to  be  burned.    .    .    ." 

For  a  third  separate  answer  and 
defense,  the  defendant  averred: 
"That  in  and  by  the  policy  of  insur- 
ance issued  by  d^endant  to  the  said 
Arthur  White  .  .  .  it  is  provided 
that  this  company  shall  not  be  liable 
under  said  policy  for  a  greater  pro- 
portion of  any  loss  on  the  described 
property  than  the  amount  insured 
by  said  policy  shall  bear  to  the  whole 
insurance,  whether  valid  or  not; 
.  .  .  that  at  the  time  said  fire  oc- 
curred the  said  Arthur  (White  held 
another  policy  of  insurance  in  an- 
other company  ...  in  the  sum 
of  $500.    .    .    ." 

Plaintiff  demurred  to  these  three 
separate  defenses  made  by  the  an- 
swer. The  court  sustaineid  the  de- 
murrer as  to  the  first  and  the  sec- 
ond separate  answer  and  defense 
set  up  by  defendant;  and  overruled 
it  as  to  the  third. 

On  May  10,  1920,  trial  was  had 
without  jury.  On  October  18, 1920, 
the  court  made  and  filed  its  find- 
ings of  fact  and  conclusions  of 
law,  based  upon  which  it  ordered 
and  adjudged  that  plaintiff  have 
and  recover  of  and  from  the  defend- 
ant Germania  Fire  Insurance  Com- 
pany the  sum  of  $872.50,  with  inter- 
est thereon  at  the  rate  of  6  per  cent 
per  annum  from  June  12, 1918,  and 
costs. 

From  this  judgment  the  defend- 
ant appeals,  assigning  error  as  fol- 
lows: 

"Error  of  the  court: 

"In  sustaining  plaintiff's  demur- 
er to  the  first  separate  answer  and 
defense  set  up  in  defendant's  an- 
swer. 

"In  sustaining  plaintiffs  demur- 
rer to  the  second  separate  answer 
and  defense  set  up  in  defendant's 
answer. 


defendant  for  $872.50,  or  any  sum. 
"In  rendering  judgment    .    .    . 
for  interest.    .    .    ." 

Messrs.  Yeazie  &  Yeazie,  for  appel- 
lant : 

In  the  absence  of  contract  stipula- 
tions to  a  different  effect,  a' mortgagee 
to  whom  the  loss  is  made  payable  is 
merely  an  appointee  designated  by 
the  insured  to  receive  a  pajrment  to 
which  the  assured  himself  would 
otherwise  be  entitled,  and  any  act  of 
the  assured  which  will  void  the  policy 
as  to  him  will  likewise  void  it  as  to 
such  payee. 

Woods  v.  Insurance  Co.  of  Pa.  82 
Wash.  568,  144  Pac.  650;  Delaware 
Ins.  Co.  V.  Greer,  61  L.R.A.  137,  57  C. 
C.  A.  188,  120  Fed.  916;  Atlas  Reduc- 
tion Co.  V.  New  Zealand  Ins.  Go.  9 
L.R.A.(N.S.)  438,  71  C.  C.  A.  21,  138 
Fed,  497;  Vancouver  Nat.  Bank  v.  Law 
Union  &  Grown  Ins.  Go.  153  Fed.  440 ; 
Brecht  v.  Law  Union  &  Crown  Ins.  Go. 
153  Fed.  452,  18  L.R.A.  (N.S.)  197,  87 
C.  C.  A.  351,  160  Fed.  399;  Dumpljy  v. 
Commercial  Union  Assur.  Co.  —  Tex. 
Civ.  App.  — ,  142  S.  W.  116;  Rawl  v. 
American  Cent.  Ins.  Co.  94  S.  G.  299, 
45  L.R.A.(N.S.)  463,  77  S.  E.  1013» 
Ann.  Gas.  1915A,  1231;  McDowell  v. 
St.  Paul  F.  &  M.  Ins.  Co.  207  N.  Y. 
482,  101  N,  E.  457;  Franklin  Ins.  Co. 
V.  Wolf,  23  Ind.  App.  549,  54  N.  E. 
772;  Ritchie  County  Bank  v.  Fireman's 
Ins.  Co.  55  W.  Ya.  261,  47  S.  E.  94; 
Roper  V.  National  Fire  Ins.  Co.  161  N. 
G.  151,  76  S.  E.  873. 

Messrs.  Yinton  &  Tooze,  for  re- 
spondent: 

Plaintiff,  being  the  mortgagee,  and 
named  in  the  policy  of  insurance  in 
question,  can  recover  the  amount  of 
the  loss  under  the  policy  from  the  de- 
fendant company  regardless  of  the 
wrongful  conduct  of  the  owner  of  the 
premises. 

Welch  V.  British  American  Assur. 
Co.  7  Ann.  Gas.  396,  and  note,  148  Gal. 
223,  118  Am.  St.  Rep.  223,  82  Pac.  964; 
Milwaukee  Mechanics'  Ins.  Go.  v.  Ram- 
sey, 76  Or.  570,  L.R.A.1916A,  556,  149 
Pac.  542,  Ann.  Gas.  1917B,  1132:  Boyd 
V.  Thuringia  Ins.  Go.  25  Wash.  447,  55 
L.R.A.  165.  65  Pac.  786;  Edge  v.  St. 
Paul  F.  &  M.  Ins.  Co.  20  S.  D.  190, 106 
N.  W.  281;  Oakland  Home  Ins.  Ca. 
V.  Bank  of  Commerce,  47  Neb.  717.  36 
L.R.A.  673.  53  Am.  St.  Rep.  663,  66  N. 
W.  646;  Queen  Ins.  Co.  v.  Dearborn 
Sav.  Loan  &  Bldg.  Asso.  175  III.  115. 
51  N.  E.  717;  Christenson  v.  Fidelity 
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Ins.  Co.  117  Iowa,  77,  94  Am.  St.  Rep. 
286,  90  N.  W.  495;  Brecht  v.  Law 
Union  &  Crown  Ins.  Co.  18  L.R.A. 
(N.S.)  197,  and  particularly  note  on 
page  207,  14  R.  C.  L.  1086. 

Brown,  J.,  delivered  the  opinion  of 
the  court: 

We  are  called  upon  to  determine 
•whether  the  court  erred  in  sustain- 
ingr  plaintiflf's  demurrer  to  defend- 
ant's first  and  second  causes  of  de- 
fense stated  in  its  answer.  This 
presents  two  vital  questions :  First, 
by  reason  of  the  wilful  burning  of 
his  property,  did  the  assumed  cause 
a  forfeiture  of  his  policy?  Second, 
if  we  answer  the  first  question  in 
the  affirmative  and  declare  a  for- 
feiture of  the  policy,  does  this  de- 
feat the  right  of  the  mortgagee  to 
recover  in  this  action? 

The  policy  in  the  case  at  bar  pro- 
vides, among  other  things,  that 
"Germania  Fire  Insurance  Com- 
pany of  New  York,  in  consideration 
of  the  stipulations  herein  named 
and  of  $30  premium,  does  insure 
Arthur  C.  White  for  the  term  of 
one  year  from  the  30th  day  of  Au- 
gust, 1917,  at  noon,  to  the  30th  day 
of  August,  1918,  at  noon,  against 
all  direct  loss  or  damage  by  fire, 
except  as  hereinafter  provided,  to  an 
amount  not  exceeding  $1,000,  to  the 
following  described  property.  .  .  ." 

White  was  the  insured,  notwith- 
standing that  the  loss-payable  clause 
designated  Arthur  N.  Smith,  mort- 
gagee, as  the  person  to  whom  any 
loss  was  payable.  This  policy  was 
made  by  the  insurance  company  and 
accepted  by  the  assured,  subject  to 
agreements  and  provisions  not  in 
conflict  with  law  or  contrary  to  pub- 
lic policy. 

If  the  matter  stated  in  defend- 
ant's first  further  and  separate  an- 
swer is  true.  White, 
int'eiTTi'^M  the  assured,  has  no 

bnrninic  of  Claim  upon  the  Ger- 

mania  Fire  Insur- 
ance Company.  Public  policy  will 
not  permit  a  recovery  by  one  who 
seeks  to  profit  through  his  own 
crime.  Schreiner  v.  High  Court,  C. 
O.  F.  35  111.  App.  576;  Supreme 
Lodge,  K.  L.  H.  v.  Menkhausen,  209 


111.  277,  65  L.R.A.  508,  101  Am.  St. 
Rep.  239,  70  N.  E.  567;  Supreme 
Lodge,  K.  P.  V.  Kutscher,  72  111.  App. 
462 ;  Collins  v.  Metropolitan  L.  Ins. 
Co.  232  111.  37, 14  L.R.A-(N.S.)  356, 
122  Am.  St.  Rep.  54,  83  N.  E.  542, 
13  Ann.  Cas.  129. 

In  Burt  v.  Union  Cent.  L.  Ins. 
Co.  187  U.  S.  362,  47  L.  ed.  216,  23 
Sup.  Ct.  Rep.  139,  the  same  being 
a  life  insurance  case,  the  court  said : 
"It  cannot  be  that  one  of  the  risks 
covered  by  a  contract  of  insurance 
is  the  crime  of  the  insured.  There 
is  an  implied  obligation  on  his  part 
to  do  nothing  to  wrongfully  acceler- 
ate the  maturity  of  the  policy.  Pub- 
lic policy  forbids  the  insertion  in  a 
contract  of  a  condition  which  would 
tend  to  induce  crime,  and  as  it  for- 
bids the  introduction  of  such  a  stip- 
ulation, it  ^ilso  forbids  the  enforce- 
ment of  a  contract  under  circum- 
stances which  cannot  be  lawfully 
stipulated  for." 

The  crime  of  the  assured  forfeits 
the  policy  as  to  himself,  but  not  nec- 
essarily as  to  the  interest  of  the 
mortgagee  in  the  policy.  The  for- 
feiture of  the  mortgagee's  inter- 
est depends  upon  the  terms  and 
provisions  in  the  contract  of  insur- 
ance, unless  in  collusioii  with  the 
wrongdoer. 

Hence  the  second  question  in- 
volves the  construction  to  be  placed 
upon  the  standard  mortgage  clause 
contained  in  the  policy,  reading: 
"If,  with  the  consent  of  this  com- 
pany, an  interest  under  this  policy 
shall  exist  in  favor  of  a  mortgagee 
or  of  any  person  or  corporation 
having  an  interest  in  the  subject  of 
insurance  other  than  the  interest  of 
the  insured  as  described  herein,  the 
conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed 
in  such  provisions  and  conditions  of 
insurance  relating  to  such  interest 
as  shall  be  written  upon,  attached, 
or  appended  hereto,"  and  the  loss- 
payable  clause,  providing:  "Loss, 
if  any,  subject,  however,  to  all  the 
terms  and  conditions  of  this  policy, 
payable  to  Arthur  N.  Smith,  mort- 
gagee." 

Without    the     mortgage    clause 
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herein  referred  to,  under  a  policy 
making  the  loss  payable  to  a  third 
person,  the  payee  is  not  a  party  to 
the  contract,  but  only  an  appointee 
whose  rights  are  dependent  upon 
the  rights  of  the  insured ;  and  a  vio- 
lation by  the  latter  of  the  conditions 
of  the  policy  will  forfeit  the  rights 
of  such  appointee. 

"But  it  has  been  held  that  where 
a  policy  provides  that  if  any  inter- 
est thereunder  shall  exist  in  favor 
of  a  mortgagee,  or  of  any  person 
having  an  interest  other  than  in- 
sured, the  conditions  'hereinbefore 
contained'  shall  apply  in  the  man- 
ner expressed  in  such  conditions  re- 
lating to  such  interest  'as  shall  be 
written  upon,  attached,  or  appended 
hereto,'  a  violation  of  the  conditions 
by  insured  will  not  affect  the  rights 
of  the  person  for  whose  benefit  a 
loss-payable  clause  is  attached  or 
indorsed  on  the  policy,  unless  such 
indorsed  or  attached  clause  also  con- 
tains or  refers  to  the  conditions 
mentioned  in  the  body  of  the  policy." 
26  C.  J.  §  844,  citing  OaWand  Home 
Ins.  Co.  V.  Bank  of  Commerce,  47 
Neb.  717,  36  L.R.A.  673,  58  Am. 
St.  Rep.  663,  66  N.  W.  646;  Welch 
V.  British  American  Assur.  Co.  148 
Cal.  223,  113  Am.  St.  Rep.  228,  82 
Pac.  964,  7  Ann.  Cas.  396;  Queen 
Ins.  Co.  V.  Dearborn  Sav.  Loan  & 
Bldg.  Asso.  175  111.  115,  61  N.  E. 
717 ;  Northern  Assur.  Co.  v.  Chicago 
Mut.  Bldg.  &  L.  Asso.  98  III.  App. 
152 ;  Christenson  v.  Fidelity  Ins.  Co. 
117  Iowa,  77,  94  Am.  St,  Rep.  286, 
90  N.  W.  495;  Stamey  v.  Royal 
Exch.  Assur.  Co.  93  Kan.  707,  96 
Kan.  99,  150  Pac.  227;  East  v.  New 
Orleans  Ins.  Asso.  76  Miss.  697,  26 
So.  691 ;  Senor  &  Muntz  v.  Western 
Millers'  Mut.  F.  Ins.  Co.  181  Mo. 
104,  79  S.  W.  687;  Farmers  Nat. 
Bank  v.  Delaware  Ins.  Co.  83  Ohio 
St.  809,  94  N.  E.  834;  Central  Trust 
&  S.  D.  Co.  v.  Dubuque  F.  &  M.  Ins. 
Co.  34  Ohio  C.  C.  218;  Edge  v.  St. 
Paul  F.  &  M.  Ins.  Co.  20  S,  D.  190, 
105  N.  W.  281 ;  Boyd  v.  Thuringia 
Ins.  Co.  25  Wash.  447,  55  L.R.A. 
165,  65  Pac.  786;  Royal  Ins.  Co.  v. 
O.  L.  Walker  Lumber  Co.  24  Wyo. 


59,  156  Pac.  1101,  Ann.  Cas.  1917E, 
1174. 

The  writer  agrees  with  the  con- 
struction of  the  clauses  in  question 
taught  by  these  cases.' 

The  contrary  view,  however,  is 
supported  by  much  respectable  au- 
thority. The  following  cases  ap- 
pear in  26  C.  J.  §  344,  under  note  80 : 
Brecht  v.  Law  Union  &  Crown  Ins. 
Co.  18  L.R.A.(N.S.)  197,  87  C.  C. 
A.  851,  160  Fed.  399;  Vancouver 
Nat.  Bank  v.  Law  U.  &  Crown  Ins. 
Co.  (C.  C.)  168  Fed.  440;  Atlas  Re- 
duction Co.  V.  New  Zealand  Ins.  Co. 
9  L.R.A(N;S.)  433,  71  C.  C.  A.  21, 
138  Fed.  497;  Delaware  Ins.  Co.  v. 
Greer,  61  L.R.A.  137,  57  C.  C.  A. 
188, 120  Fed.  916;  Franklin  Ins.  Co. 
V.  Wolff,  23  Ind.  App.  549,  54  N.  E. 
772;  McDowell  v.  St.  Paul  F.  &  M. 
Ins.  Co.  207  N.  Y.  482,  101  N.  E. 
457;  Clover  Crest  Stock  Farm  v. 
Wyoming  Valley  F.  Ins.  Co.  108 
Misc.  465,  177  N.  Y.  Supp.  771; 
Dumphy  v.  Commercial  Union 
Assur.  Co.  —  Tex.  Civ.  App.  — ,  142 
S.  W.  116. 

The  following  is  a  fair  example 
of  the  loss-payable  clauses  as  writ- 
ten in  the  policies  involved  in  the 
two  lines  of  cases  referred  to: 
"Loss,  if  any,  payable  to  George  D. 
Welch,  as  his  interest  may  appear," 
But  in  the  case  at  bar  the  loss-pay- 
able clause  has  been  enlarged  until 
it  holds  within  its  embrace  "all  the 
terms  and  conditions  of  this  policy," 

The  case  of  Burns  v.  Alliance  Co- 
op. Ins.  Co.  103  Kan.  808,  176  Pac. 
985,  is  squarely  in  point.  The  mort- 
gage clause  in  that  policy  is  a  du- 
plicate of  the  mortgage  clause  in  the 
■policy  involved  in  the  instant  case. 
The  loss-payable  clause  in  that  pol- 
icy reads:  "Loss,  if  any,  on  build- 
ings, to  be  adjusted  with  the  assured 
and  made  payable  to  C.  A.  Burns, 
mortgagee,  or  assigns,  of  Wichita 
postoffice,  state  of  Kansas,  as  his 
interest  may  appear,  subject,  how- 
ever, to  all  terms  and  conditions  of 
this  policy  and  the  by-laws  of  this 
company." 

In  that  case,  the  court  said  con- 
cerning the  mortgage  clause  under 
consideration:       "By     the     great 
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weight  of  authority  its  effect  is  to 
protect  the  mortgagee  against  any 
forfeiture  resulting  from  a  breach 
of  the  conditions  of  the  policy  by  the 
mortgagor,  unless  such  conditions 
are  made  a  part  of  the  loss-payable 
clause,  or  otherwise  indorsed  upon 
the  policy  or  attached  thereto.  14 
R.  C.  L.  1086.  There  are  a  few  cases 
to  the  contrary.  ...  18  L.R.A. 
(N.S.)  207.  But  this  court  has  al- 
ready adopted  the  majority  view. 
Stamey  v.  Royal  Exch.  Assur.  Co. 
93  Kan.  707,  96  Kan.  99,  150  Pac. 
227.  The  question  to  be  here  de- 
termined is  whether  the  incorporat- 
ing in  the  loss-payable  clause  of  the 
words  'subject,  however,  to  all  the 
terms  and  conditions  of  this  policy,' 
amounts  to  an  indorsement  or  at- 
tachment of  such  terms  and  con- 
ditions, thereby  making  them  ap- 
plicable to  the  mortgagee  as  well  as 
to  the  mortgagor.  The  very  pur- 
pose of  the  langusCge  seems  to  be 
to  make  it  clear  that  the  mortgagee 
was  not  to  be  released  from  the 
restrictions  laid  upon  the  insured. 
We  interpret  it  as  adopting  by  refer- 
ence all  the  provisions  of  tiie  pol- 
icy, and  giving  them  the  same  force 
as  though  they  had  been  again  set 
out  at  length,  thereby  making  them 
applicable  to  the  mortgagee,  and 
preventing  any  exception  or  immu- 
nity in  his  favor." 

The  case  of  Welch  v.  British 
American  Assur.  Co.  148  Cal.  223, 
113  Am.  St.  Rep.  223,  82  Pac.  964, 
7  Ann.  Cas.  396,  was  cited  in  the 
Kansas  case  in  behalf  of  plaintiff, 
and  was  likewise  cited  and  pressed 
upon  our  attention  here.  In  the 
Welch  Case  it  was  said,  in  the  mat- 
ter of  making  the  terms  and  condi- 
tions of  the  policy  apply  to  the  mort- 
gagee: "It  would  not  be  necessary 
to  write  them  out  in  full  upon  the 
policy,  which  would  be  practically 
impossible.  A  few  words  making 
the  provisions,  or  certain  of  them,  as 
was  desired,  applicable  to  the  other 
interest,  could  readily  be  inserted 


in  the  slip  containing  what  is  called 
the  'loss-payable'  clause  attached  to 
the  pcrficy." 

The  rider  is  a  part  of  the  policy. 
The  insurance  contract  must  be  tak- 
en by  its  four  corners  and  construed 
as  a  whole.  The 
terms  and  condi-  ^^ft*^!*"' cu.«.. 
tions  of  the  policy 
apply  to  plaintiff  and  mortgagor 
alike. 

"The  law,  it  is  said,  aJi>hors  a  for- 
feiture. This  aversion  has  resulted 
in  the  rule  that  it  may  be  prevented 
by  constructions  as  technical  as  that 
by  which  it  is  invoked."  Barber  v. 
Hartford  L.  Ins.  Co.  279  Mo.  316, 
12  A.L.R.  764,  214  S.  W.  207. 

The  terms  and  conditions  of  the 
policy  under  consideration-  are  not 
vague  or  ambiguous,  but  are  clear 
and  definite.  'Therefore,  this  court 
cannot  resort  to  construction,  nor 
can  we  write  a  new  contract  of  in- 
surance as  between  the  parties.  It 
may  be  that  plaintifTs  acceptance 
of  a  fire  insurance  policy  subject  to 
forfeiture  by  reason  of  the  acts  of 
the  mortgagor  was  due  to  lack  of 
attention  to  his  interests,  or  to  want 
of  understanding  of  the  legal  effect 
thereof.  We  will  observe  that  ordi- 
narily the  mortgagee  should  have 
attached  to  his  policy,  as  a  rider. 
Standard  Forms  Bureau  form  371 
(July,  1917),  or  its  equivalent, 
whereby  he  is  afforded  the  necessary 
protection,  and  his  policy  is  not  in- 
validated by  the  acts  or  negligence 
of  the  mortgagor  or  owner. 

The  affirmative  defenses  set  up 
by  defendant,  herein  referred  to, 
were  good,  and  error  was  committed 
by  the  court  in  sustaining  demur- 
rer thereto. 

Wherefore,  the  judgment  in  this 
cause  is  reversed  and  remanded  to 
the  Circuit  Court  for  further  pro- 
ceedings not  inconsistent  with  this 
opinion. 

McBride,  Bean,  and  Rand,  JJ., 
concur. 
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Iiuurante:  e£Fect  of  provision  declaring  loss,  in  case  of  mortgagee's  interest,, 
sdbject  to  all  the  terms  and  conditions  <rf  die  policy. 


Considerable  litigation  has  arisen 
from  the  provision  found  in  numerous 
cases  that  if,  with  the  consent  of  the 
insurer,  "an  interest  under  the  policy 
shall  exist  in  favor  of  a  mortgagee,  or 
any  person  having  an  interest  in  the 
subject  of  insurance  other  than  the 
interest  of  the  insured,  the  conditions 
hereinbefore  contained  shall  apply  in 
the  manner  expressed  in  such  provi- 
sions and  conditions  of  insurance  re- 
lating to  such  interest  as  shall  be 
written  upon,  attached  or  appended 
hereto."  The  courts,  in  considering 
the  effect  of  this  provision  on  the 
rights  of  mortgagees,  in  case  of  breach 
of  conditions  by  the  mortgagor,  have 
reached  different  conclusions.  By  the 
weight  of  authority,  and  apparently 
the  better  reasoning,  especially  in 
view  of  the  rule  requiring  a  strict 
construction  against  the  insurer  in 
case  of  ambiguity,  the  insurer's  obli- 
gation to  the  mortgagee  is  re- 
garded as  independent  of  its  obliga- 
tion to  the  mortgagor,  and  by  virtue 
of  the  above  clause  provisions  and 
conditions  as  to  forfeiture  are  held 
not  to  obtain  as  against  the  mortgagee 
unless  they  are  written  on,  attached 
or  appended  to,  the  policy,  by  an  ad- 
ditional provision  making  it  appear 
that  they  are  applicable  as  against  the 
mortgagee.  This  was  the  conclusion 
reached     in     the     following     cases: 

California.  —  Welch  v.  British 
American  Assur.  Go.  (1905)  148  Cal. 
223,  113  Am.  St.  Rep.  223,  82  Pac.  964, 
7  Ann.  Cas.  396. 

Illinois.  —  Queen  Ins.  Co.  v.  Dear- 
born Sav.  Loan  &  Bldg.  Asso.  (1898) 
175  111.  115,  51  N.  E.  717;  Northern 
Assur.  Co.  V.  Chicago  Mut.  Bldg.  & 
L.  Asso.  (1901)  98  111.  App.  152, 
affirmed  on  other  grounds  in  (1902) 
198  111.  474,  64  N.  E.  979. 

Iowa. . —  Christenson  v.  Fidelity  Ins. 
Co.  (1902)  117  Iowa,  77,  94  Am.  St. 
Bep.  286,  90  N.  W.  495. 

Kansas.  —  Stamey  v.   Royal   Ex- 


change Co.  (1915)  93  Kan.  707,  150 
Pac.  227. 

Mississippi.  —  East  v.  New  Orleans 
Ins.  Asso.  (1899)  76  Miss.  697,  26 
So.  691. 

Missouri.  —  Senor  &  Muntz  v. 
Western  Millers'  Mut.  P.  Ins.  Co. 
(1903)  181  Mo.  104,  79  S.  W.  687; 
Burns  v.  Insurance  Co.  of  Pa.  (1920) 
—  Mo.  App.  — ,  224  S.  W.  96. 

Nebraska.  —  Oakland  Home  Ins. 
Co.  V.  Bank  of  Commerce  (1896)  47 
Neb,  717,  36  L.R.A.  673,  58  Am.  St. 
Rep.  663,  66  N.  W.  646. 

Ohio.  —  Farmers  Nat.  Bank  v. 
Delaware  Ins.  Co.  (1911)  83  Ohio  St. 
309,  94  N.  E.  884;  Central  Trust  & 
S.  D.  (3o.  v.  Dubuque  P.  &  M.  Ins.  Co. 
(1913)  34  Ohio  C.  C.  218. 

South  Dakota.  —  Edge  v.  St.  Paul 
F.  &  M.  Ins.  Co.  (1905)  20  S.  D.  190, 
105  N.  W.  281. 

Texas.  -^  Dumphy  v.  Commercial  U. 
Assur.  Co.  (1915)  107  Tex.  107-,  174 
S.  W.  814. 

Washington.  —  Boyd  v.  Thuringia 
Ins.  Co.  (1901)  26  Wash.  447,  55 
L.R.A.  165,  65  Pac.  785. 

Wyoming.  —  Royal  Ins.  Co.  v.  0. 
L.  Walker  Lumber  Co.  (1916)  24  Wyo. 
59,  155  Pac.  1101,  Ann.  Gas.  1917E, 
1174. 

And  in  Burns  v.  Insurance  Co.  of 
Pa.  (Mo.)  supra,  the  court  stated  that 
even  if  it  were  true  that  the  policy 
had  been  obtained  by  the  mortgagee, 
they  were  not  impressed  with  the  con- 
tention that  the  policy  was  avoided  as 
to  him  by  reason  of  a  breach  of  the 
condition  as  to  title  and  ownership. 

The  court  in  Farmers  Nat.  Bank 
V.  Delaware  Ins.  Co.  (Ohio)  supra, 
said :  "This  provision  pleaded  by  the 
Farmers  National  Bank  is  ambiguous 
and  uncertain,  and  subject  -to  more 
than  one  construction.  It  is  con- 
tended by  the  insurance  company  that 
this  means  'that  such  conditions  ap- 
ply to  the  interest  of  the  mortgagee 
except  as  modified  or  abrogated  by  a 
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writing  placed  or  appended  to  the 
policy.'  If  this  contention  be  the  cor- 
rect one,  then  this  provision  in  the 
policy  is  absolutely  useless  and  unnec- 
essary. Given  such  construction,  it 
could  have  no  meaning  or  application 
whatever,  nor  could  it  modify  the  re- 
maining covenants  of  the  contract  in 
the  slightest  degree.  Without  it,  the 
terms  and  conditions  printed  in  the 
•body  of  the  policy  would  apply  to  the 
mortgagee,  'except  as  they  might  be 
modified  or  abrogated  by  a  writing 
placed  upon  or  appended  to  the 
policy.'  If  it  were  left  out,  the  con- 
tract would  then  be  construed  exactly 
the  same  as  if  it  were  written  therein. 
The  construction  contended  for  by  the 
bank  is  that  the  prior  conditions 
named  in  the  policy,  and  applicable 
to  the  owner,  making  the  contract  of 
insurance,  shall  not  be  applicable  to 
the  mortgagee  when  the  insurance 
company  consents  to  the  mortgage, 
unless  it  shall  be  specifically  provided, 
by  a  writing  upon  or  attached  to  or 
appended  to  such  policy,  that  such 
prior  conditions  contained  in  the  body 
of  the  policy  shall  apply  to  the  mort- 
gagee. This  construction  would  give 
effect  to  this  provision,  and  recognize 
that  it  was  written  into  the  policy  for 
some  purpose,  and  would  materially 
aiTect  the  rights  of  the  parties  to  the 
contract.  The  plain  rule  of  construc- 
tion requires  that  every  provision  of 
a  contract  shall  be  given  effect  if 
possible.  The  claim  of  defendant  in 
error  here,  with  reference  to  the 
proper  construction  of  this  provision, 
simply  eliminates  it  from  the  contract, 
and  makes  it  purposeless  and  unneces- 
sary, while  the  other  construction 
gives  it  purpose,  place,  and  meaning." 
And  in  holding  the  mortgagee's 
right  not  forfeited  by  a  breach  of 
the  condition  against  foreclosure,  the 
court,  in  Christenson  v.  Fidelity  Ins. 
Co.  (1902)  117  Iowa,  77,  94  Am.  St. 
Rep.  286,  90  N,  W.  495,  said  the  result 
was  obviated  by  such  provision.  "The 
loss-payable  clause  clearly  confers  'an 
interest  under  this  policy.'  It  may 
not  be  an  interest  in  the  policy  re- 
sulting from  any  contract  between 
the  company  and  the  mortgagee.  But 
this  was  not  necessary,  as  the  insured 


and  the  company  could  create  an  in- 
terest in  favor  of  a  third  party  with- 
out his  participation,  or  even  knowl- 
edge. If  they  contracted  that  the 
mortgagee,  in  event  of  a  loss,  should 
have  the  proceeds  derived  from  the 
policy, — as  they  did, — ^then  the  right 
thereto  is  certainly  an  interest  un- 
der, if  not  technically  in,  the 
policy.  The  mortgagee  had  an  in- 
terest in  the  property  insured,  and  the 
purpose  of  this  provision  seems  to 
have  been  to  aiFord  him  the  same  pro- 
tection secured  under  the  so-called 
'union  mortgage  clause.'  The  rule 
that,  when  the  language  of  an  insur- 
ance contract  is  of  doubtful  construc- 
tion and  of  ambiguous  meaning,  the 
courts  lean  to  the  construction  favor- 
able to  the  insured,  must  not  be  over- 
looked. Insurance  policies  are  not 
deliberated  upon  clause  by  clause,  and 
agreed  to  after  extended  negotiations. 
The  form  is  prepared  by  the  insurer 
alone;  and  when  a  condition  for  its 
protection  is  inserted,  it  should  be 
clearly  expressed,  and,  if  ambiguous 
in  meaning,  the  language  will  be 
taken  most  strongly  against  the  com- 
pany. But  there  can  be  little  doubt 
as  to  what  was  intended.  The  policy 
was  taken  out  by  the  owner,  not  the 
mortgagee.  A  mortgage  existed 
against  the  property.  The  condition 
quoted  may  be  reasonably  construed 
as  applicable  to  the  interest  of  the 
mortgagee  named  in  the  policy.  If 
not,  what  was  intended?  It  is  open 
to  this  construction,  and,  if  this  is  not 
adopted,  the  condition  is  meaningless. 
True,  the  form  of  the  policy  was  for 
general  use.  So  the  loss-payable 
clause  is  in  general  use,  and  for  this 
reason  th^  insurer  may  well  have  had 
it  in  mind  in  drafting  the  provision. 
Now,  the  conditions  of  the  policy 
previously  mentioned  'shall  apply  in 
the  manner  expressed  in  such  provi- 
sions and  conditions  of  insurance  re- 
lating to  such  interest  as  shall  be 
written  upon  or  attached  or  appended 
thereto.'  This  means  that,  in  order 
that  they  become  applicable  to  the 
interest  of  the  mortgagee,  the  manner 
thereof  must  be  indicated  by  an  in- 
dorsement or  some  writing  attached  to 
the  policy.    Nothing  of  the  kind  was 
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and  for  this  reason  the  conditions  do 
not  apply.  In  this  situation  the  pur- 
port of  the  loss-payable  clause,  when 
read  in  connection  with  the  provision 
quoted,  must  be  treated  as  stipulatin^r 
indemnity  in  favor  of  the  mortgagee, 
independent  of  the  conditions  imposed 
on  the  insured  in  the  body  of  the 
policy." 

In  Burns  v.  Ohio  Farmers'  Ins.  Co. 
(1920)  —  Mo.  App.  — ,  224  S.  W.  98, 
where  the  body  of  the  policy  embraced 
the  provision  set  out  at  the  beginning 
of  the  annotation,  and  the  mortgage 
clause  provided  that  the  insurance 
"shall  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  or  owner 
of  the  property  insured,"  and  also 
contained  a  provision  that  "e:^cept  as 
herein  specifically  waived,  this  agree- 
ment is  subject  to  all  the  stipulations 
and  conditions  of  the  policy  to  which  it 
is  attached,"  the  policy  was  held 
not  to  be  avoided  by  a  breach  of  the 
condition  as  to  title  and  ownership 
by  the  mortgagor.  The  court  said! 
"Defendant  claims  that,  by  reason  of 
this  provision,  the  terms  of  the  policy 
itself  apply  to  the  mortgagee  except 
where  specifically  waived  in  the  mort- 
gage clause.  To  use  defendant's 
own  language:  'Now,  the  situation  is 
this:  By  a  general  policy  provision, 
the  terms  of  the  policy  by  which  the 
insured  owner  could  be  defeated  of 
recovery  are  to  apply  to  the  mortgagee 
only  in  manner  as  written'  upon 
or  appended  to  the  policy;  and  written 
upon  and  appended  to  the  poli- 
cy, as  a  part  of  the  mortgage  clause 
itself,  is  the  provision  that  all  of  the 
policy  provisions  shall  militate  as 
against  the  mortgagee,  except  in  so 
far  as,  in  the  mortgage  clause  itself, 
specific  waivers  are  found ;  and  in  the 
mortgage  clause  there  is  no  waiver  in 
favor  of  .the  mortgagee  of  the  policy 
provision  that  the  entire  policy  shall 
be  void  if  the  title  of  the  insured  be 
other  than  unconditional  and  sole 
ownership.'  However,  as  the  policy 
itself  provided  that  the  relation  of  the 
mortgagee  and  the  company  should  be 
fixed  as  'shall  be  written  upon,  at- 
tached, or  appended  hereto,'  and  as 
that  provision  of  the  contract  is  con- 


mortgagee  and  the  company  are  to  be 
determined  by  the  mortgage  clause  it- 
self (Senor  &  Muntz  v.  Western  Mil- 
lers' Mut.  F.  Ins.  Co.  (1903)  181  Mo. 
104,  79  S.  W.  687;  Trust  Co.  of  St.  Louis 
County  V.  Phoenix  Ins.  Co.  (1919)  201 
Mo.  App.  223,  210  S.  W.  98;  Syndicate 
Ins.  Co.  V.  Bohn  (1894)  27  L.R.A.  614, 
12  C.  C.  A.  581,  65  Fed.  165;  Oakland 
Home  Ins.  Co.  v.  Bank  of  Commerce 
(1896)  47  Neb.  717,  36  L.R.A.  673,  58 
Am.  St.  Rep.  663,  66  N.  W.  646),  if  the 
words  that  we  last  quoted  from  the 
mortgage  clause  are  to  be  construed  as 
defendant  contends,  then  there  would 
be  an  apparent  contradiction  between 
those  words  and  the  words  used  in  the 
policy  itself;  in  other  words,  there 
would  be  an  ambiguity  in  the  whole 
contract.  In  such  case,  the  defendant 
having  been  the  author  of  the  instru- 
ment, its  terms  must  be  strongly  con- 
strued against  it,  and  the  ambiguity, 
solved  in  favor  of  the  plaintiff." 

As  before  indicated,  however,  the 
authorities  are  in  conflict  as  to  the 
meaning  of  the  provision  set  out  at 
the  beginning,  and  in  some  cases  in- 
suring the  interest  of  a  mortgagee 
the  clause  is  held  not  to  prevent  the 
provisions  as  to  forfeiture  being  ap- 
plicable to  the  mortgagee,  although 
the  manner  in  which  they  are  to  be 
applied  is  not  expressly  stated  in  a 
writing  indorsed  upon  or  attached  to 
the  policy,  the  view  being  taken  that 
this  clause  was  intended  to  relieve  the 
mortgagee  from  operation  of  the  for- 
feiture provisions  only  where  the  in- 
surer, by  some  special  agreement 
with  the  mortgagee,  consented  to  the 
modification  or  waiver  of  the  provi- 
sions or  conditions  of  the  policy  relat- 
ing to  forfeiture.  Delaware  Ins.  Co.  v. 
Greer  (1903)  61  L.R.A.  137,  57  C.  C.  A. 
188,  120  Fed.  916;  Vancouver  Nat. 
Bank  v.  Law  Union  &  Crown  Ins.  Co. 
(1907)  153  Fed.  440;  Brecht  v.  Law 
Union  &  Crown  Ins.  Co.  (1908)  18 
L.R.A.(N.S.)  197,  87  C.  C.  A.  351, 
160  Fed.  399;  Franklin  Ins.  Co.  v. 
Wolff  (1899)  23  Ind.  App.  556,  54 
N.  E.  772,  and  Ritchie  County 
Bank  v.  Fireman's  Ins.  Co.  (1904) 
55  W.  Va.  261,  47  S.  E.  94  (in  which 
case  no  reference  was  made  to  the 
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clause  above  stated,  except  to  set  it 
out,  but  recovery  was  denied  to  a 
mortgagee  because  of  a  breach  of  the 
policy  by  the  owner,  and  the  policy 
was  treated  exactly  as  if  it  contained 
no  more  than  a  loss-payable  clause). 
The  court  in  Brecht  v.  Law  Union 
&  Crown  Ins.  Co.  (1908)  18  L.R.A. 
(N.S.)  207,  87  C.  C.  A.  351,  160  Fed. 
399,  said:  "The  special  contract  by 
which  such  right  to  receive  payment 
was  acquired  is  controlling;  that  is 
to  say,  the  true  meaning  of  this 
provision  is  that,  when  the  conditions 
named  in  the  policy  are  modified  by 
the  contract  under  which  a  mortgagee 
or  other  person  acquires  an  interest 
under  the  policy,  then  the  conditions 
named  in  the  policy  shall  only  apply 
in  the  manner  and  to  the  extent  pro- 
vided in  the  special  contract;  or,  if 
they  are  waived,  that  then  they  shall 
not  apply  at  all.  But  when,  as  in  this 
case,  there  is  no  special  agreement 
modifying  or  waiving  the  conditions 
of  the  policy,  and  the  insurance  com- 
pany has  simply  consented  to  the  ap- 
pointment of  a  third  person  to  receive 
payment  for  any  loss  which  may  be 
sustained  by  the  person  to  whom  the 
policy  was  issued,  then  all  its  condi- 
tions apply.  When  the  policies  sued 
on  were  issued,  it  was  not  unusual  for 
insurance  companies  to  insure  the 
interest  of  mortgagees  by  attaching 
to  their  policies  slips  containing  what 
is  known  as  the  'union  mortgage 
clause,'  whereby  the  insurance  com- 
pany agreed  to  pay  to  the  mortgagee 
the  amount  to  become  due  under  the 
policy,  as  his  interest  might  appear, 
regardless  of  subsequent  breaches  of 
certain  conditions  of  the  policy  by 
the  mortgagor.  The  following  cases 
arose  under  policies  containing  such 
a  clause:  Magoun  v.  Fireman's  Fund 
Ins.  Co.  (1902)  86  Minn.  486,  91  Am. 
St.  Rep.  370,  91  N.  W.  5;  National  Bank 
V.  Union  Ins.  Co.  (1891)  88  CaL  497, 
22  Am.  St.  Rep.  324,  26  Pac.  509; 
Hastings  v.  Westchester  F.  Ins.  Co. 
(1878)  73  N.  Y.  144;  Syndicate  Ins. 
Co.  V.  Bohn  (1894)  27  L.R.A.  614,  12 
C.  C.  A.  531,  27  U.  S.  App.  564,  65 
Fed.  165.  Now,  if  it  had  been  the 
intention  of  the  defendant  to  insure 
the  plaintiff  in  error  absolutely,  and 


without  reference  to  any  breach  of 
the  conditions  of  the  policies  by  the 
St.  Johns  Lumber  Company,  such  in- 
surance could  have  been  effected  by 
the  use  of  the  'union  mortgage  clause' 
in  defining  the  rights  of  the  plaintiff 
in  error  under  the  policies;  but,  in- 
stead of  doing  this,  the  parties  adopted 
a  form  merely  designating  him  as  the 
person  to  whom  the  loss,  if  any,  should 
be  payable, — a  form  which,  under 
well-settled  rules,  subjects  the  ap- 
pointee to  the  risk  of  all  acts  and 
omissions  of  the  person  to  whom  the 
policy  was  issued.  Our  conclusion, 
then,  is  that  the  provision  of  the 
policy  upon  which  the  plaintiff  in 
error  relies  does  n^ot  add  to,  or  in  any 
manner  change,  the  legal  effect  of  the 
slip  making  the  loss,  if  any,  under 
the  policy,  payable  to  him;  that  such 
provision  was  only  intended  to  apply 
in  cases  where  the  insurance  company, 
by  some  special  agreement  with  the 
mortgagee  or  third  person,  acquiring 
an  interest  under  the  policy,  has  con- 
sented io  a  modification  or  waiver  of 
the  conditions  in  the  policy;  and  that, 
as  there  was  no  such  special  agree- 
ment in  the  case  before  us,  the  circuit 
court  did  not  err  in  rendering  its 
judgment  for  the  defendant  insurance 
company  upon  the  findings." 

And  in  McDowell  v.  St.  Paul  F.  ft 
M.  Ins.  Co.  (1913)  207  N.  Y.  482,  101 
N.  E.  457,  the  court  stated  that  it 
was  reasonable  that  the  conditions 
which  'referred  to  the  risk  while  sub- 
sisting should  apply  alike  to  the  mort- 
gagor and  mortgagee  under  a  policy 
containing  the  clause  under  considera- 
tion, unless  the  parties  had  expressly 
stipulated  otherwise  by  attaching 
a  mortgagee  clause;  but  it  was  held 
unreasonable  that,  after  a  loss  had 
occurred,  the  interest  of  the  mortgagee 
could  be  defeated  by  the  refusal  of  the 
mortgagor  to  make  proofs  of  loss. 

The  court  in  Franklin  Ins.  Co.  v. 
Wolff  (1899)  23  Ind.  App.  549,  54 
N.  E.  772,  stated  that  the  decisions 
in  Queen  Ins.  Co.  v.  Dearborn  Sav. 
Loan  &  Bldg.  Asso.  (1898)  175  HI. 
115,  51  N.  E.  717,  and  Oakland  Home 
Ins.  Co.  V.  Bank  of  Commerce  (1896) 
47  Neb.  717,  36  L.R.A.  673.  58  Am.  St. 
Rep.  663,  66  N.  W.  646,  supra,  were 
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ceased  on  the  premise  that  a  contract 
of  insurance  existed  between  the 
mortgagee  and  the  insurer,  distinct 
Xrcin  that  existing  between  the  latter 
and  the  mortgagor;  but  said  that 
"they  could  not  agree  with  this  view, 
that  there  was  no  consideration  njov- 
ing  from  the  mortgagee  to  the  insurer, 
and  that  its  obligation  was  to  the 
mortgagor. 

Even  when  it  is  held  or  assumed 
that,  under  the  clause  before  discus- 
sed, some  express  provision  is  neces- 
sary in  order  to  malce  the  provisions 
as  to  forfeiture  applicable  to  the  mort- 
gagee, the  provision  employed  need 
not  mention  each  condition  or  provi- 
sion, but  may  be  general  in  character. 

Thus,  in  the  reported  case  (Smith 
V.  Germania  F.  Ins.  Co.  ante,  1444), 
where  the  policy  contained  the  clause 
set  out  at  the  beginning,  a  loss- 
payable  clause,  making  the  loss  pay- 
able to  the  Mortgagee,  "subject  to  all 
the  terms  and  conditions"  of  the 
policy,  was  held  to  make  the  provi- 
sibns  as  to  forfeiture  applicable  to  the 
mortgagee,  so  that  he  could  not  re- 
cover where  the  property  was  wil- 
fully burned  by  the  mortgagor. 

And  in  Burns  v.  Alliance  Co-op.  Ins. 
Co.  (1918)  103  Kan.  803,  176  Pac.  985, 
where  the  standard  mortgage  clause 
and  loss-payable  clause  were  the 
same  as  those  in  the  reported  case 
(Smith  v.  Germania  F.  Ins.  Co.), 
the  mortgagee  was  held  bound  by  the 
provisions  as  to  forfeiture,  and  pre- 
cluded from  recovering  by  a  breach 
thereof  by  the  mortgagor.  The  cdurt 
said:  "The  question  to  be  here  de- 
termined is  whether  the  incorporating 
in  the  loss-payable  clause  of  the 
words,  'subject,  however,  to  all  the 
terms  and  conditions  of  this  policy,' 
amounts  to  an  indorsement  or  attach- 
ment of  such  terms  and  conditions, 
thereby  making  them  applicable 
to  the  mortgagee  as  well  as  to  the 
mortgagor.  The  very  purpose  of  the 
language  seems  to  be  to  make  it  clear 
that  the  mortgagee  was  not  to  be 
released  from  the  restrictions  laid 
upon  the  insured.  We  interpret  it  as 
adopting  by  reference  ail  the  provi- 
sions of  the  policy,  and  giving  them 
*>ie  same  force  as  though  they  had 


been  again  set  out  at  length,  thereby 
making  them  applicable  to  the  mort- 
gagee, and  preventing  any  exception 
or  immunity  in  his  favor.  In  Welch  v. 
British  American  Assur.  Co.  (1905) 
148  Cal.  223,  113  Am.  St.  Rep.  223, 
82  Pac.  964,  7  Ann.  Cas.  396,  which 
is  cited  in  behalf  of  the  plaintiff  as 
in  conflict  with  the  conclusion  we  have 
reached  (but  which  we  regard  as  not 
in  point,  because  the  loss-payable 
clause  contained  only  the  words: 
'Loss,  if  any,  payable  to  George  D. 
Welch  as  his  interest  may  appear* 
[p.  230]),  it  was  said  of  the  method 
of  making  the  conditions  of  the  policy 
applicable  to  the  mortgagee:  'It 
would  not  be  necessary  to  write  them 
out  in  full  upon  the  policy,  which 
would  be  practically  impossible.  A 
few  words  'making  the  provisions,  or 
certain  of  them,  as  was  desired, 
applicable  to  the  other  interest,  could 
readily  be  inserted  in  the  slip  contain- 
ing what  is  called  the  "loss-payable" 
clause  attached  to  the  policy.'  (P. 
227.)  Our  attention  has  not  been 
called  to  any  decision  holding  the 
mortgagee  to  be  relieved  from  the 
conditions  imposed  upon  the  owner, 
where  the  loss-payable  clause  con- 
tained anything  which  we  consider 
equivalent  to  the  words,  'subject,  how- 
ever, to  all  the  terms  and  conditions 
of  this  policy,'  for  we  do  not  regard 
such  a  phrase  as,  'This  slip  is  attached 
to  and  forms  a  part  of  policy  No. 

,'    as    meeting    that    deacripton, 

or  as  having  any  effect  other  than  to 
identify  the  particular  policy  to 
which  the  slip  is  intended  to  apply. 
Nor  do  we  find  any  case  involving  the 
precise  question  here  presented^ — 
that  is,  where  the  body  of  the  policy 
provided  that  its  conditions  should  not 
apply  to  a  mortgagee  unless  they 
were  indorsed  thereon  or  attached 
thereto,  and  the  'loss-payable'  clause 
in  favor  of  the  mortgagee  was  express- 
ly made  subject  to  all  the  terms  of  the 
policy." 

And  in  Vancouver  Nat.  Bank  v. 
Law  Union  &  Crown  Ins.  Co.  (1907) 
153  Fed.  440,  where  the  policy  con- 
tained the  mortgage  clause  involved 
in  the  preceding  cases,  the  court  gave 
as  one  reason  for  holding  the  condi- 
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tions  as  to  forfeiture  operative  as  to 
the  mortgagee  that  it  was  stipulated 
at  the  foot  of  the  policy  that  <the 
policy  was  made  and  accepted  subject 
to  the  following  stipulations  and  con- 
ditions, printed  on  the  back  hereof, 
together  with  such  other  provisions, 
agreements;  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto, — 
stating  that  the  plain  intendment 
from  the  whole  contract  was  that  all 
the  conditions,  including  those  con- 
tained upon  the  mortgagee  slip, 
should  be  construed  together  and  har- 
monized, if  possible,  and  that  the  court 
had  endeavored  to  do  this. 

But  in  Welch  v.  British  American 
Assur.  Co.  (CaL)  supra,  it  was  held 
that  a  declaration  that  the  policy  was 
made  "subject  to  the  foregoing  stipu- 
lations, together  with  such  other 
provisions,  agreements,  or  conditions 
as  may  be  indorsed  hereon  or  added 
hereto,"  did  not  change  the  effect  of 
the  mortgage  clause,  as  that  clause 
was  one  of  the  stipulations  and  condi- 
tions to  which  the  last  paragraph  re- 
ferred, and  which  was  aflirmed  by  it. 

In  Royal  Ins.  Co.  v.  0.  L.  Walker 
Lumber  Co.  (1916)  24  Wyo.69, 155  Pac. 
1101,  Ann.  Cas.  1917E,  1174,  there  was 
held  to  be  no  writing  upon  the  policy 
within  the  provision  that  in  case  of 
any  person  having  an  interest  in  the 
subject-matter  of  the  insurance,  the 
conditions  hereinbefore  contained 
should  apply  as  written  upon  or  at- 
tached, where  the  words,  "and  subject 
in  all  other  respects  to  the  terms  and 
conditions  of  this  policy,"  were  used 
in  the  "lightning  clause."  The  court, 
with  reference  thereto,  said :  "Nor  is 
there  any  indorsement  or  writing  upon 
or  attached  to  the  policy  doing  so, 
unless  the  words  found  in  the  'light- 
ning clause,'  'and  subject  in  all  other 
respects  to  the  terms  and  conditions 
of  this  policy,'  are  to  be  understood  as 
constituting  a  part  of,  or  explaining, 
or  qualifying,  the  loss-payable  clause. 
But  those  words  cannot,  in  our  opin- 
ion, be  so  construed.  They  clearly,  we 
think,  have  reference  only  to  the  pro- 
vision  of  the   paragraph   containing 


them,  declaring  that  the  policy  shall 
cover  direct  loss  caused  by  lightning 
within  the  stated  limitation  as  to 
amount,  and  their  sole  effect  is  to 
make  the  terms  and  conditions  of  the 
policy  applicable  to  the  same  extent  if 
the  loss  be  caused  by  lightning  as  in 
case  of  a  loss  by  fire.  They  are 
not  connected  with  the  loss-payable 
clause,  and  we  see  no  reasonable 
ground  for  holding  that  it  was  in- 
tended thereby  to  express  or  explain 
the  manner  in  which  the  conditions  of 
the  policy  shall  apply  respecting  the 
interest  protected  by  the  loss-payable 
clause.  The  policy  would  therefore 
lack  a  provision  declaring  the  condi- 
tion as  to  alienation  by  the  insured 
owner  applicable  to  plaintiff's  inter- 
est." 

And  the  mortgagee's  right  under  a 
policy  taken  by  the  mortgagor  is,  ex- 
cept as  to  the  insured's  failure  to  file 
proofs  of  loss,  open  to  the  same  de- 
fenses of  forfeiture  as  are  available 
against  the  latter,  under  a  policy  mak- 
ing the  loss  payable  to  the  mortgagee, 
as  its  interest  might  appear,  but  pro- 
viding that,  except  as  varied  by  writ- 
ten indorsement  or  rider  attached,  the 
forfeiture  clauses  should  apply  to  the 
insured  and  the  mortgagee.  Clover 
Crest  Stock  Farm  v.  Wyoming  Valley 
F.  Ins.  Co.  (1919)  108  Misc.  465,  177 
N.  Y.  Supp.  771. 

And  in  Longfellow  v.  National  Fire 
Ins.  Co.  (1918)  102  Kan.  473,  170  Pac. 
813,  a  mortgagee  was  held  precluded 
from  recovering  by  the  mortgagor's 
breach  of  the  condition  against  a 
change  of  title,  where  the  policy  is- 
sued to  the  mortgagor  provided  that 
the  insurer  consented  that  the  loss, 
if  any,  should  be  payable  to  the  mort- 
gagee, "for  and  on  account  of  said 
assured;  subject,  however,  to  all- the 
terms  and  conditions  contained  or  re- 
ferred to  in"  the  policy,  since  such 
stipulation  merely  constituted  the 
mortgagee  an  appointee  to  receive  the 
proceeds  of  the  policy  for  the  assured, 
subject  to  compliance  by  the  latter 
with  the  conditions  essential  to  re- 
covery by  him.  J.  T.  W. 
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ROY  CRANE,  Plflf.  in  Err; 

V. 

STATE  OF  OKLAHOMA. 

Oklahoma  Criminal  Court  of  Appeals  —  A.ug»ut  27,  1917. 
(14  Okla.  Crim.  Rep,  30,  166  Pac.  1110.) 

Libel  —  against  class. 

1.  The  law  of  libel  forbids  the  writing,  publication,  or  circulation  of 
libelous  matter  against  a  class,  as  much  so  as  against  individuals. 
[See  note  on.  this  question  beginning  on  page  1470.] 


—  failure  to  name  individual. 

2.  In  order  to  render  one  amenable 
to  prosecution  for  publishing  or  cir- 
culating libelous  matter,  it  is  not  nec- 
essary that  such  matter  name  the 
individuals,  or  any  one  of  them,  com- 

Headnotes  by  Armstrong,  J. 


posing'  the   class  against  whom  the 
matter  complained  of  is  libelous. 

[See  17  R.  C.  L.  460.] 
Indictment  —  sufiBciency. 

3.  For  an  information  held  sufficient 
to  charge  libel  against  the  members 
of  the  Knights  of  Columbus  living  in 
Canadian  county,  see  opinion. 


Error  to  the  Canadian  County  Court  (Forrest,  J.)  to  review  a  judg- 
ment convicting  defendant  of  libel.   Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  A.  Turner  for  plaintiff  in  error. 
Messrs.  R.  McMillan,  Assistant  At- 
torney General,  and  Fogg  &  Bennett, 

for  the  State : 

The  information  sufficiently  charges 
the  crime  of  libel. 

State  V.  Brady,  44  Kan.  435,  9  L.R.A. 
606,  21  Am.  St.  Rep.  296,  24  Pac. 
948 ;  Jones  v.  State,  38  Tex.  Crim,  Rep. 
364,  70  Am.  St.  Rep.  751,  43  S.  W.  78; 
State  V.  Hosmer,  72  Or.  57,  142  Pac. 
581 ;  People  v.  Eastman,  188  N.  Y.  478, 
81  N.  E.  459,  11  Ann.  Cas.  302;  State 
T.  Clyne,  63  Kan.  8,  35  Pac.  789; 
People  V.  Turner,  28  Cal.  App.  766, 
154  Pac.  34;  State  v.  Dowd,  39  Kan. 
412,  18  Pac.  483;  State  v.  Williams,  74 
Kan.  180,  85  Pac.  938;  State  v.  Elder, 
19  N.  M.  393,  143  Pac.  482. 

Armstrong,  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error,  Roy  Crane, 
was  convicted  at  the  January,  1916, 
term  of  the  county  court  of  Cana- 
dian county,  on  a  charge  of  libel. 
The  information  in  the  case,  omit- 
ting the  formal  parts,  is  as  follows : 

"Now  comes  S.  T.  Roberson, 
county  attorney  of  Canadian  coun- 
ty, state  of  Oklahoma,  who  prose- 
cutes on  behalf  of  the  state,  and 
gives  the  court  to  know  and  be  in- 


formed that  one  Roy  Crane,  late  of 
the  county  of  Canadian  and  state 
of  Oklahoma,  on  or  about  the  4th 
day  of  July  in  the  year  of  our  Lord 
1915,  at  and  within  said  county  and 
state,  did  then  and  there  unlawful- 
ly, wilfully,  and  maliciously  circu- 
late a  certain  printed  book  entitled 
'Barbarous  Catholicism  and  Moral 
Theology  of  St.  Liguori,  by  Profes- 
sor Roy  Crane,'  which  printed  book 
aforesaid  contained  certain  false 
printed  statements  and  matter  of 
and  concerning  members  of  fourth 
degree  Knights  of  Columbus,  in  that 
said  pjrinted  statements  and  matters 
set  out  and  stated,  a  purported  part 
of  the  purported  oath  of  said 
fourth  degree  Knights  of  Colum- 
bus, which  said  purported  part  of 
said  purported  oath  was  false  and 
untrue;  said  Knights  of  Columbus 
being  a  Catholic  fraternal  lodge  or 
association,  members  of  which 
fourth  degree  Knights  of  Columbus, 
to  wit,  J.  M.  Harkin,  W.  E.  Ross, 
T.  H.  Rasp,  Dr.  J.  T.  Riley,  Rever- 
end R.  Sevens,  A.  J.  Gerrer,  and  G. 
W.  Flanigan,  were  on  said  date  and 
are  at  this  time  residents  of  Cana- 
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dian  county,  Oklahoma,  and  which 
said  false  printed  part  of  pur- 
ported oath  and  statements  and 
matter  so  circulated  by  the  said 
Roy  Crane,  by  the  delivery  and  dis- 
tribution of  copies  of  said'  book  to 
each"  of  the  following  persons,  to 
wit:  G.  F.  Gossett,  Joe  Hainey,  Ed. 
Washecheck,  Albert  Edm^iton, 
Fred  Kimble,  Reverend  De  Pew, 
Ernest  Louchen,  Guy  Yowell,  and 
Dave  Taylor,  and  others  whose 
names  are  to  the  county  attorney 
unknown — exposed  the  aforesaid 
fourth  degree  Knights  of  Columbus 
to  public  hatred,  contempt,  ridicule, 
and  obloquy,  and  which  said  false 
printed  purported  part  of  pur- 
ported oath  'and  statements  and 
matter  tended  to  deprive  said 
fourth  degree  Knights  of  Columbus 
of  public  confidence,  and  which 
false  printed  purported  part  of  pur- 
ported oath,  and  statements  and 
matter  in  said  book  so  circulated  by 
said  Roy  Crane,  as  aforesaid,  is 
printed  upon  pages  numbered  3,  4, 
5,  6,  and  7,  in  said  book  circulated 
as  aforesaid,  and  is  as  follows,  to 
wit: 

"  Introduction. 

'"Why  I  have  written  this  book. 
During  the  last  twenty-five  years 
many  of  the  devout  and  cultured 
Protestants  throughout  the  world 
have  doubted  that  the  intentions  of 
the  Roman  Cath<51ic  religion  was  for 
the  best  interest  of  society,  and  in 
all  times,  when  they  would  read 
books  put  forth  discussing  the 
murderous,  treasonable,  dago  phil- 
osophy called  Catholicism,  they 
would  say.  Can  this  be  true? 

"'But  as  the  books  they  would 
read  were  either  written  by  one  who 
did  not  know  or  who  was  afraid  to 
bind  himself  to  write  the  truth  un- 
der affidavit,  and  many,  many  are 
the  times  that  well-intending  Prot- 
estants would  have  liked  to  give 
good  reasons  for  being  opposed  to 
Roman  Catholicism,  but  as  they  had 
nothing  that  they  knew  to  be  ab- 
solutely true  against  the  Roman 
Catholic  religion  they  would  not  dis- 
cuss the  question. 


'"It  is  in  behalf  of  these  classes 
of  American  citizens  that  I  give 
unto  them  and  the  world  the  great- 
est treatise  of  the  subject  of  Roman 
Catholicism  since  the  days  of  Mar- 
tin Luther. 

"  'And  every  word  in  this  book  is 
given  under  a  sworn  affidavit  and 
of  itself  establishes  beyond  a  rea- 
sonable doubt  that  the  book's  con- 
tents is  true  and  correct,  for  if  it 
were  not  the  author  would  be  sent 
to  the  penitentiary. 

"'Not  only  will  you  find  a  com- 
plete and  correct  record  of  the 
Massacre  of  Odessa,  Russia,  but  you 
will  also  find  a  translation  of  the 
moral  theology  of  Saint  Liguori, 
which  is  the  prescribed  moral  stand- 
ard of  the  Catholic  Church  and  unto 
it  every  priest  is  bound  to  be  sub- 
ject, and  the  same  questions  that 
the  priest  asks  women  and  childrm 
in  the  confessional  box  are  herein 
contained  and  given  to  you  subject 
to  your  own  honest  and  sincere  con- 
sideration. 

"  'This  book  also  makes  plain  that 
the  blessings  and  curses  of  the  Pope 
of  Rome  accomplish  nothing  acconl- 
ing  to  the  statements  given;  not 
only  does  this  book  give  unto  you 
the  spirit  of  the  Catholic  Church 
of  the  whole  world  and  a  record  of 
the  Pope's  blessings  and  curses, 
but  it  also  gives  to  you  the  effect  of 
this  immoral  culture  wherever 
Rome  has  become  supreme,  and 
those  who  have  doubted  as  to  what 
Roman  Catholicism  is  and  when  its 
doctrines  were  originated,  will  find 
in  this  book  the  standard  doctrines 
of  the  Church  of  Rome  and  correct 
statements  as  to  when  and  from 
where  they  obtained  their  ideas, 
and  a  record  of  the  immoral  lives 
of  the  different  Catholic  Popes  of 
Rome  is  made  plain  to  you  as  to 
what  they  did  and  as  to  the  time 
they  did  it. 

'"With  all  doubt  as  to  the  truth- 
fulness of  this  book  removed,  be- 
cause of  the  affidavit  affixed,  you 
can  refer  to  it  as  being  true  and 
correct,  and  by  and  with  its  help 
and  aid  you  are  enabled,  if  op- 
portunity presents,  to  refute  every 
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claim  of  Roman  Catholicism  being 
either  Christian,  American,  civi- 
lized, or  respectable. 

"'Yours  very  truly, 

"  'Prof.  Roy  Crane.' 

"  'Chapter  One. 
'"The  Fourth  Degree  Oath. 

"'On  February  15,  1913,  there 
appeared  on  the  record  of  the  re- 
port of  Congress  an  oath  of  the 
fourth  degree  Knights  of  Colum- 
bus, which  was  published  by  the 
"Menace"  and  a  half-dozen  or  more 
other  anti-Catholic  papers  pub- 
lished in  the  United  States,  and  the 
"Knights  of  Columbus"  claimed 
said  oath  as  published  by  the  Men- 
ace and  other  anti-Catholic  papers 
was  untrue,  but. as  I  have  proof  of 
the  doctrine  of  said  oath  to  be  pub- 
lished in  this  book,  and  by  undis- 
putable  evidence  I  shall  prove  that 
the  doctrine  of  said  oath  was  put 
in  operation  by  the  Catholic  people, 
when  they  committed  every  crime 
indicated  for  them  to  commit  in 
the  fourth  degree  oath  (as  it  ap- 
peared in  the  Menace.) 

"'For  more  than  four  years  I 
have  been  lecturing  against  the 
Catholic  Church;  during  this  time 
I  have  debated  with  many  of  the 
most  learned  Catholic  priests  of  the 
United  States,  and  have  always  won 
the  debate  so  completely  that  the 
Catholic  press  would  not  dare  men- 
tion it  to  their  fish-fed  dupes  who 
maintain  the  holy  "dads"  who  help 
souls  out  of  purgatory,  a  place 
where  tiie  departed  dead  go,  accord- 
ing to  the  Church,  but,  in  fact,  it  is 
a  place  located  in  that  part  of  the 
Catholic '  head  where  there  is  no 
brains.  If  what  I  write  in  this  book 
was  not  true,  I  would  be  sent  to  the 
state's  prison  at  McAlester,  and  if 
what  I  write  in  this  book  is  true, 
the  Catholics  are  moral  degenerates 
who'  should  be  driven  out  of  the 
United  States  of  America,  as  their 
doctrine  is  both  unchristian  and  un- 
American,  and  places  in  danger 
every  man,  woman,  and  child's  life 
who  is  not  a  Catholic ;  as  in  Odessa, 
Russia,  they  spared  no  nonCatholics 
purposely. 
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30,  US  Pac.  1110.) 

"'The  Catholic  Church  has  al- 
ways been  the  same  bloodthirsty 
monster  that  it  is  to-day,  and  I  shall 
refer  you  to  its  doctrine  and  its 
teachings  as  evidence  of  its  pur- 
pose as  a  world  power ;  and  as  to  its 
crimes  I  shall  refer  you  to  her  his- 
tory during  the  last  2,000  years, 
which  would  make  the  imps  of  hell 
blush  with  shame  because  of  their 
heartless  crimes  and  criminals.  No 
dago  shall  ever  be  a  god  to  me.  And 
the  rum-soaked  prayer  peddler  who 
receives  his  power  from  Heaven, 
and  buttons  his  collar  behind  to 
prove  it,  must  either  send  me  to 
ttie  state's  prison  for  writing  this 
book;  but  only  a  coward  wants  to 
live  forever,  and  Roy  Crane  is  not 
afraid  to  die,  as  it  is  written, 
"Greater  love  has  no  man  than 
this,  that  he  would  lay  down  his  life 
for  his  friends." 

"  'That  part  of  the  fourth  degree 
oath  that  appeared  to  be  the  most 
unbelievable  was  printed  in  the 
"Menace,"  and  is  as  follows: 

" '  "I  do  further  promise  and  de- 
clare that  I  will,  when  opportunity 
presents,  make  and  wage  relentless 
war,  secretly  and  openly,  against  all 
heretics,  Protestants,  and  liberals 
as  I  am  directed  to  do,  to  extirpate 
from  the  face  of  the  whole  earth, 
and  that  I  will  spare  neither  age, 
sex,  nor  condition,  and  that  I  will 
hang,  bum,  waste,  boil,  flay, 
strangle,  and  bury  alive  these  in- 
famous heretics,  rip  up  the  stom- 
achs and  wombs  of  their  women, 
and  crush  their  infants'  heads 
against  the  walls,  in  order  to  anni- 
hilate their  execrable  race.  That 
when  the  same  cannot  be  done  open- 
ly, I  will  secretly  use  the  poison  cup, 
the  strangulation  cord,  the  steel  of 
the  poniard,  or  the  leaden  bullet,  re- 
gardless of  the  honor,  rank,  dignity, 
or  authority  of  the  person  or  per- 
sons, whatever  may  be  their  condi- 
tion in  life,  public  or  private,  as  I  at 
any  time  may  be  directed  to  do,  by 
any  agent  of  the  Pope,  or  Superior 
of  the  Brotherhood  of  the  Holy 
Father  of  the  Society  of  Jesus. 

"'"In  confirmation  of  which  I 
hereby  dedicate  my  life,  my  soul. 
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and  all  corporal  powers,  and  with 
the  dagger  which  I  now  receive,  I 
will  subscribe  my  name,  written  in 
my  blood,  in  testimony  thereof,  and 
should  I  prove  false,  or  weaken  in 
my  determination,  may  my  brethren 
and  fellow  soldiers  of  the  Militia  of 
the  Pope  cut  off  my  hands  and  my 
feet  and  my  throat  from  ear  to  ear, 
my  belly  opened  and  sulphur  burned 
therein,  with  all  of  the  punishment 
that  can  be  inflicted  upon  me  on 
earth,  and  my  soul  shall  be  tortured 
by  demons  in  eternal  hell  forever. 

"•"All  of  which  I :, 

do  swear  by  the  blessed  Trinity  and 
Blessed  Sacrament  which  I  am  now 
to  receive,  to  perform,  and  on  my 
part  to  keen  this,  my  oath. 

"'"In  testimony  whereof,  I  take 
this  most  holy  and  blessed  Sacra- 
ment of  the  Eucharist,  and  witness 
the  same  further  with  my  name 
written  with  the  point  of  tiie  dag- 
ger, dipped  in  nny  blood,  or  be 
looked  upon  by  every  honest  citizen 
as  an  enemy  of  humanity  and  not 
a  fit  subject  to  run  at  large. 

" '  "I  know  that  the  same  class  of 
murderers  who  killed  William  Black 
for  telling  the  truth  may  kill  me  for 
writing  in  my  own  blood,  and  seal, 
in  the  face  of  this  holy  Sacrament. 
(He  receives  the  wafer  from  the 
Superior,  and  writes  his  name  with 
the  point  of  his  dagger  dipped  in 
his  own  blood,  taken  from  his 
heart.)" 

"  'If  the  above  oath  does  not  make 
the  blood  of  every  true  American 
boil  with  righteous  indignation,  he 
or  she  is  surely  lacking  in  all  the 
elements  of  patriotism. 

"  'I  would  not  care  about  the  oath 
of  any  body  of  men  so  long  as  their 
oath  did  not  threaten  human  life 
and  liberty,  but  as  the  Knights  of 
Columbus  deny  this  treasonable 
oath,  I  feel  it  my  duty  to  prove  it 
beyond  a  reasonable  doubt  that 
every  principle  of  this  aforesaid 
oath  was  put  in  force  in  Odessa, 
Russia,  where  90  per  cent  of  the 
people  are  Catholics  and  80  per  cent 
cannot  read  or  write;  and  as  the 
Catholic  Church  claims  to  be  the 
same  all  over  the  earth,  then  it  is 


only  reasonable  to  believe  that  what 
they  do  in  one  part  of  the  earth, 
when  they  have  the  power,  that  they 
would  do  the  same  in  any  other  part 
of  the  earth  if  they  but  dared  to  do 
so,  and  what  the  Catholic  Church 
does  in  one  age  of  the  world  she 
would  do  now;  on  her  own  testi- 
mony she  cannot  change — "et  semper 
eadem,"  that  is,  "she  is  always  the 
same." ' 

"And  so  he,  the  said  Roy  Crane, 
did  then  and  there  unlawfully,  wil- 
ftilly,  and  maliciously,  in  the  man- 
ner and  form  above  set  forth,  com- 
mit the  crime  of  libel,  contrary  to 
the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state." 

A  demurrer  was  filed  to  the  infor- 
mation, and  by  the  court  overruled. 
The  demurrer  is  as  follows :  "Comes 
now'  the  defendant,  Roy  Crane,  and 
demurs  to  the  information  filed 
herein  for  the  reason  that,  taking 
all  the  facts  alleged  in  said  informa- 
tion to  be  true,  it  does  not  show 
that  the  defendant,  Roy  Crane, 
slandered  or  libeled  any  individual 
in  Canadian  county,  state  of  Okla- 
homa, or  any  other  portion  of  the 
state  of  Oklahoma,  and  does  not 
show  that  the  defendant  has  vio- 
lated any  of  the  laws  of'  the  state 
of  Oklahoma,  and  that  this  court  is 
without  jurisdiction  to  try  this  case. 
Wherefore,  defendant  asks  that  this 
case  be  dismissed." 

The  disposition  of  the  question 
raised  as  to  the  validity  of  the  in- 
formation practically  disposes  of 
the  case.  There  is  no  question 
about  the  guilt  of  the  accused  if  the 
information  is  good. 

It  is  urged  by  counsel  that  the 
court  erred  in  overruling  the  de- 
murrer, and  that  this  cause  should 
be  reversed,  for  the  reason  that  the 
information  fails  to  show  that  the 
plaintiff  in  error,  Roy  Crane,  men- 
tioned the  names  of  J.  M.  Harkin, 
W.  E.  Ross,  T.  J.  Rasp,  Dr.  J.  T. 
Riley,  Reverend  R.  Sevens,  A.  J. 
Gerrer,  and  G.  W.  Flanigan  in  the 
articles  published,  and,  further,  on 
the  ground  that  the  said  Roy  Crane, 
in  the  book  aforesaid,  did  not  spe- 
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known  as  the  "Knights  of  Colum- 
bus" in  Canadian  county,  Okla- 
homa. The  only  authority  cited  by 
counsel  for  plaintiiT  in  error  is  § 
5751,  Kev.  Laws,  1910,  which  is  as 
follows:  "An  indictment  or  in- 
formation for  libel  need  not.  set 
forth  any  extrinsic  facts  for  the 
purpose  of  showing  the  application 
to  the  party  libeled  of  the  defama- 
tory matter  on  which  the  indict- 
ment or  information  is  founded,  but 
it  is  sufficient  to  state  generally  that 
the  same  was  published  concerning 
him,  and  the  fact  .that  it  was  so 
published  must  be  established  on  the 
trial." 

The  argument  is  without  merit. 
The  information  sufficiently  charges 
the  crime  of  libel,  as  will  be  seen 
from  the  authorities  quoted  and  cit- 
ed below.  Section  2380,  Rev.  Laws 
1910,  is  as  follows :  "Libel  is  a  false 
or  malicious  unprivileged  publica- 
tion by  writing,  printing,  picture, 
or  effigy,  or  other  fixed  representa- 
tion to  the  eye,  which  exposes  any 
person  to  public  hatred,  contempt, 
ridicule  or  obloquy,  or  which  tends 
to  deprive  him  of  public  confidence, 
or  to  injure  him  in  his  occupation, 
or  any  malicious  publication  as 
aforesaid,  designed  to  blacken  or 
*  vilify  the  memory  of  one  who  is 
dead,  and  tending  to  scandalize  his 
surviving  relatives  or  friends." 

In  State  v.  Brady,  44  Kan.  435, 
9  L.R.A.  606,  21  Am.  St.  Rep,  296, 
24  Pac.  948,  considering  the  princi- 
ple I^re  involved,  l£e  supreme 
court  of  Kansas  said: 

"The  appellant  again'  contends 
that  the  statement  published  re- 
jferred  to  no  particular  one  of  the 
Harvey  family  as  having  been  a 
prison  convict.  While  this  objection 
might  be  urged  with  some  force  in 
a  civil  suit  for  damages,  we  do  not 
think  it  is  good  in  a  criminal  prose- 
cution for  libel.  The  law  is  ele- 
mentary that  a  libel  need  not  be  on 
a  particular  person,  but  may  be  up- 
on a  family,  or  a  class  of  persons, 
if  the  tendency  of  the  publication  is 
to  stir  up  riot  and  disorder,  and  in- 
cite to  a  breach  of  the  peace.    Rex 


V.  ¥v  imams,  o  jsarn.  ea  Am,  ovo,  luo 
Eng.  Reprint,  1308;  1  Dowl.  &  R. 
197,  22  Revised  Rep.  352;  Rex  v. 
Osborn,  2  Barnard,  K.  B.  166,  94 
Eng.  Reprint,  425;  Anonymous,  2 
Barnard,  K.  B.  138,  94  Eng.  Re- 
print, 406;  2  Bishop,  Crim.  Law,.7th 
ed.  §  934 ;  2  Starkie,  Slander  &  Li- 
bel, 213 ;  Russell,  Crimes,  1st  Amer. 
ed.  305,  332.  A  scandal  published 
of  three  or  four,  or  any  one  or  two, 
persons,  is  punishable  at  the  com- 
plaint of  one,  or  more,  or  all  of  them. 
Holt,  Libel,  247.  In  Palmer  v.  Con- 
cord, 48  N.  H.  211,  97  Am.  Dec.  605, 
the  supreme  court  said:  'As  these 
charges  were  made  against  a  body 
of  men,  without  specifying  individu- 
als, it  may  be  that  no  individual* 
soldier  could  have  maintained  a 
private  action  therefor;  but  the 
question  whether  ,  the  publication 
might  not  afford  ground  for  a  public 
prosecution  is  entirely  different. 
Civil  suits  for  libel  are  maintainable 
only  on  the  ground  that  the  plain- 
tiff has  individually  suffered  dam- 
age. Indictments  for  libel  are  sus- 
tained principally  because  the  pub- 
lication of  a  libel  tends  to  a  breach 
of  the  peace,  and  thus  to  the  disturb- 
ance of  society  at  large.  It  is  ob- 
vious that  a  libelous  attack  on  a 
body  of  men,  though  no  individuals 
be  pointed  out,  may  tend  as  much  or 
more  to  create  public  disturbance  as 
an  attack  on  one  individual;  and  a 
doubt  has  been  suggested  whether 
the  fact  of  numbers  does  not  add  to 
the  enormity  of  the  act.' 

"The  defendant  claims  there  was 
error  in  the  court's  refusing  the 
fourth  special  instruction  asked; 
that,  before  the  jury  could  convict, 
express  malice  must  be  proven.  We 
do  not  think  this  is  the  legal  rule. 
In  prosecutions  for  libel,  malice  is 
inferred  from  the  nature  of  the 
charge,  and  when  the  publishing  of 
words  libelous  per  se  is  once  proven, 
malice  is  inferred,  as  a  person  is 
presumed  to  have  intended  the  con- 
sequences of  his  own  acts.  Chief 
Justice  Shaw  has  clearly  stated  the 
rule:  'It  is  not  necessary,  to  render 
an  act  malicious,  that  the  party  be 
actuated  by  a  feeling  of  hatred  or 
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ill  will  toward  the  individual,  or 
that  he  entertain  and  pursue  any 
general  bad  purpose  or  design.  On 
the  contrary,  he  may  be  actuated  by 
a  general  good  purpose,  and  have  a 
real  and  sincere  design  to  bring 
about  a  reformation  of  matters ;  but 
if,  in  pursuing  that  desigrn,  he  wil- 
fully inflicts  a  wrong  on  others 
which  is  not  warranted  by  law,  such 
act  is  malicious.'  Newell,  Defama- 
tion, 317 ;  Ck)m.  v.  Snelling,  16  Pick. 
340;  Pledger  v.  State,  77  Ga.  242,  3 
S.  E.  820.  The  want  of  actual  in- 
tent to  vilify  is  no  excuse  for  a  libel ; 
and  if  a- man  deems  that  to  be  right 
which  the  law  pronounces  wrong, 
the  mistake  does  not  free  him  from 
•guilt  Curtis  v.  Mussey,  6  Gray, 
261;  1  Bishop,  Grim.  Law,  §  309; 
Reynolds  v.  United  States,  98  U.  S. 
145,  25  L.  ed.  244." 

The  same  principle  was  con- 
sidered by  the  court  of  criminal  ap- 
peals in  tiie  state  of  Texas,  in  Jones 
v.  State,  38  Tex.  Grim.  Rep.  364,  70 
Am.  St.  Rep.  751,  43  S.  W.  78.  In 
this  latter  case  Jones  was  prosecuted 
and  convicted  for  publishing  certain 
libelous  matters  concerning  street 
railway  conductors  of  the  Galveston 
City  Railroad  Coiftpany.  No  par- 
ticular one  was  mentioned  in  the 
article.  The  court,  discussing  the 
proposition  'on  appeal,  said:  "By 
reference  to  the  libelous  matter  pub- 
lished, it  will  be  seen  that  the  first 
sentence  in  said  publication  refers 
to  the  conductors  on  tiie  various 
street  cars  of  this  city  (meaning  the 
city  of  Galveston)  as  a  class.  The 
libelous  matter  makes  no  exception 
among  the  conductors, 'but  includes 
all  of  them.  This  has  been  held 
sufficient,  without  designating  the 

names ;  and  we  hold 
il-l'todiv'dnSi.  this  to  be  sufficient 

designation  of  every 
conductor  in  the  service  of  said  rail- 
road company  at  the  time  of  said 
publication.  It,  therefore,  would  be 
a  violation  of  our  statute  to  libel  any 
sect,  company,  or  class  •f  men  with- 
out naming  any  person  in  particular 
who  may  belong  to  said  class.  See 
13  Am.  &  Eng.  Enc.  Law,  499,  and 
notes;  2  McCIain,  Crim.  Law,  § 
1044." 


The  issue  in  the  case  under  con- 
sideration is  identical  in  principle 
with  that  in  the  Jones  Case.  Here 
the  injured  parties  belonged  to  the 
fourth  degree  Knights  of  Columbus, 
and  the  libelous  matter  applied  to 
each  member  of  that  organization, 
and  excepted  none.  In  the  Jones 
Case  the  libelous  matter  applied  to 
each  member  of  the  street  railway 
conductor's  organization,  and  ex- 
cepted none. 

In  State  v.  Hosmer,  72  Or.  57, 142 
Pac.  581,  Hosmer  was  prosecuted 
and  convicted  in  the  courts  of  Ore- 
gon, of  libel  f(v  publishing  a  pam- 
phlet entitled,  ^The  Escaped  Nun 
from  Mt.  Angel  Convent,"  or  "The 
Last  Stand  of  Desperate  Depotism." 
The  document  purported  to  give  a 
histoiy  of  the  alleged  escape  of  Mary 
Lasenan  from  the  convent  at  Mt. 
Angel,  and,  in  addition,  an  account 
of  commissions  by  priests  of  many 
acts  of  lawlessness.  On  appeal,  the 
supreme  court  of  Oregon  discussed 
these  propositions  fully,  and  cited 
many  autiiorities.  We  quote,  with 
approval,  the  following:  "The 
argument  proceeds  upon  the  tiieory 
that  the  defendant  could  not  be  held 
responsible  for  a  publication  of  an 
article,  however  libelous,  if  the  in- 
spiration thereof  of  was  from  third  ^ 
parties,  unless  the  defendant  had 
made  some  intimation  of  its  truth- 
fulness. The  essence  of  the  crime  of 
libel  is  the  publication  of  libelous 
language,  and  does  not  necessarily 
lie  in  the  authorship  of  the  article. 
Every  repetition  of  a  false  and  scan- 
dalous matter  originated  by  a  third 
person  is  a  wilful  publication  of  it, 
rendering  the  person  so  repeating  it 
amenable  to  the  law.  If  he  repeats 
the  libelous  words,  he  must  be  pre- 
pared to  prove  them,  or  suffer  the 
legal  consequences.  An  English 
author  thus  states  the  law:  'Every 
repetition  is  a  fresh  defamation,  and 
the  defendant,  by  repeating  the 
words,  has  made  them  his  own,  and 
is  legally  as  liable  as  if  he  had  in- 
vented the  story  himself.*  Odgers, 
Libel  and  Slander,  172.  And  another 
author,  in  treating  of  reptetitions  of 
scandalous  matter  originated  by 
others,  says:     'Talebearers  are  as 
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fense  that  the  speaker  did  not  orig- 
inate the  scandal,  but  heard  it  from 
another,  even  though  it  was  a  cur- 
rent rumor,  and  he  in  good  faith  be- 
lieved it  to  be  true.  Nor  is  it  any 
defense  that  the  speaker,  at  the  time, 
named  the  person  from  whom  he 
heard  the  scandal.'  Newell,  Def- 
amation, p.  350.  It  must  be  true 
that  one  who  gives  currency  to  a 
libel  is  equally  guilty  with  the  per- 
petrator of  the  libelous  charge; 
otherwise,  'scandaleus  reproaches 
and  foul  infamies'  could  be  uttered 
with  autocratic  impunity,  by  placing 
between  the  law  and  the  iniquity  of 
the  act  the  presence  of  a  third  per- 
son. As  authority  for  our  conclu- 
sions, we  cite  Harris  v.  Minvielle, 
48  La.  Ann.  908,  19  So.  925 ;  25  Cyc. 
574;  18  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  1056;  3  Wharton,  Crim.  Law,  11th 
ed.  §  975;  Funk  v.  Beverly,  112  Ind. 
190,  13  N.  E.  573.  .  .  .  When  a 
libel  has  been  committed,  the  state 
in  its  sovereign  capacity  seeks  to 
avenge  the  wrong,  not  because  of 
the  injury  done  to  the  individual, 
but  because  the  commissi<Mi  of  the 
act  tends  to  affect  injuriously  the 
good  order  of  society  and  the  dig- 
nity of  the  state.  A  single  act  or 
transaction,  in  violation  of  the  law 
may,  as  a  general  rule,  be  charged 
in  one  count  as  a  single  offense,  al- 
though the  act  involves  several  sinu- 
lar  violations  of  law  with  respect  to 
several  different  persons.  22  Cyc. 
383.  It  the  gist  of  the  crime  of  libel 
was  the  injury  to  the  reputation  of 
the  person  libeled,  counsel's  argu- 
ment would  be  unanswerable,  and 
the  indictment;  in  mind  would  be 
duplicitous,  but  when  we  reflect  that 
the  perpetration  of  a  libel  is  pun- 
ishable because  it  tends  to  produce 
a  breach  of  peace,  then  it  will  ap- 
pear that  the  number  libeled  in 
the  article  is  immaterial,  and  the 
libeler  is  punished  for  his  own 
act  of  publishing  a  libel  calculated 
to  produce  violence.  Tracy  v. 
Com.  87  Ky.  578,  9  S.  W.  822; 
State  v.  Hoskins,  60  Minn.  168, 
27  L.R.A.  412,  62  N.  W.  270 ;  22  Cyc. 
383 ;  Roberts  v.  State,  51  Tex.  Crim. 
Rep.  27,  100  S.  W.  150.     Our  con- 


duplicitous  and  that  the  trial  court 
acted  with  wisdom  in  overruling  the 
defendant's  motion  to  elect.  .  .  . 
Defendant  grieves  at  the  court's  ac- 
tion in  advising  the  jury  that  'to 
constitute  a  criminal  libel  it  is  not 
necessary  that  the  *  publication 
should  relate  to  a  person.  It  can  be 
committed  by  publishing  scandalous 
matter  about  a  corporation,  and 
which  has  a  direct  tendency  to  in- 
jure it  in  its  business.'  The  con- 
tention is  made  that  a  corporation 
cannot  be  libeled.  Adverting  to  the 
statute,  it  will  be  observed  that  the 
word  'person'  alone  is  used  as  a  des- 
ignating term  of  who  might  be 
libeled.  However,  it  is  not  neces- 
sary to  turn  to  the  adjudicated  cases 
to  determine  the  meaning'  of  the 
word,  as  it  is  defined  by  statute  at 
§  2403,  L.  0.  L. :  "The  word  "per- 
son" includes  corporations  as  well 
as  a  natural  person.'  Obviously,  by 
the  strength  of  the  statute,  a  private 
corporation,  as  well  as  an  individual, 
is  included  in  the  word  'person,'  and 
therefore  is  an  object  of  libel.  State 
v.  Herold,  9  Kan.  194;  State  v. 
Boogher,  3  Mo.  App.  442;  State  v. 
Williams,  74  Kan.  180,  85  Pac.  938 ; 
3  Wharton,  Crim.  Law,  11th  ed.  § 
923." 

In  People  v.  Eastman,  188  N.  Y. 
478,  81  N.  E.  459,  11  Ann.  Gas.  302, 
Eastman  was  prosecuted  in  the 
courts  of  New  York  for  circulating 
obscene  matter  entitled,  "The  Open 
Door  to  Hell."  The  defendant  de- 
murred to  the  indictment  on  the 
ground  that  it  did  not  state  a  crime. 
The  demurrer  was  sustained-  at  the 
trial  court,  and  again  at  the  appel- 
late division.  The  state  again  ap-. 
pealed  to  the  court  of  appeals.  Cul- 
len,  Ch.  J.,  discussing  the  proposition, 
said:  "The  charges  in  the  article 
being  against  a  whole  class,  no  single 
individual  could  maintain  an  action 
for  libel  against  its  author  (Sumner 
V.  Buel,  12  Johns.  475),  but  not  so, 
however,  as  regards  a  criminal  pros- 
ecution for  libel.  The  foundation  of 
the  theory  on'  which  libel  is  made  a 
crime  is  that,  by  provoking  passions 
of  persons  libeled,  it  excites  them  to 
violence  and  a  breach  of  the  peace. 
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Therefore  a  criminal  prosecution 
can  be  sustained  where  no  civil  ac- 
tion would  lie,  as,  for  instance,  in 
this  very  case,  where  the  libel  is 
against  a  class  (Ibid.;  Palmer  v. 
Concord,  48  N.  H.  211,  97  Am.,  Dec. 
605 ;  State  v.  Bra«Jy,  44  Kan.  435,  9 
L.R.A.  606,  21  Am.  St.  Rep.  296,  24 
Pac.  948),  and  also  in  the  case  of  a 
libel  against  a  deceased  person.  It 
may  be  urged  that  the  question 
whether  the  defendant  slu>uld  be 
prosecuted  for  an  indecent  publica- 
tion, or  for  libel,  is  a  technical  one. 
This  is  very  far  from  beinsr  the 
fact.  So  careful  have  the  people  of 
the  state  been  to  secure  freedom  of 
speech,  subject  only  to  punishment 
when  a  jury  has  found  that  freedom 
has  been  abused,  that  by  the  various 
constitutions  of  this  state,  ever 
since  that  of  1822,  it  has  been  ex- 
pressly enacted  that  in  a  prosecution 
for  libel  the  truth  may  be  given  in 
evidence,  and  the  jury  shall  have  the 
right  to  determine  the  law  as  well 
as  the  fact.  This  applies  to  no  other 
criminal  prosecution." 

In  People  v.  Turner,  28  Cal.  App. 
766,  154  Pac.  34,  Turner  was  pros- 
ecuted in  the  courts  of  California  on 
a  charge  of  libel  growing  out  of 
printing  in  a  newspaper  a  statement 
charging  that  members  of  the  fourth 
degree  Knight  of  Columbus  took  an 
oath,  containing,  among  other 
things,  the  following  matter: 

"I  do  now  denounce  and  disown 
any  allegiance  as  due  to  any  heret- 
ical king,  prince,  or  state,  named 
Protestant  or  Liberals,  or  obedience 
to  any  of  their  laws,  magistrates,  or 
officers'. 

"I  do  further  promise  and  declare 
.that  I  will  have  no  opinion  or  will 
of  my  own  or  any  mental  reserva- 
tion whatsoever,  even  as  a  corpse 
or  cadaver  (perinde  ac  cadaver), 
but  will  unhesitatingly  obey  each 
and  every  command  that  I  may  re- 
ceive from  my  superiors  in  the 
Militia  of  the  Pope  and  of  Jesus 
Christ. 

"That  I  will,  in  voting,  always 
vote  for  a  Knight  of  Columbus  in 
preference  to  a  Protestant — espe- 
cially a  Mason — and  I  will  leave  my 
party  to  do  so ;  that  if  two  Catholics 


are  on  the  ticket  I  will  satisfy  my- 
self which  is  the  better  supporter 
of  Mother  Church  and  vote  accord- 
ingly. 

"That  I  will  not  deal  with  or  em- 
ploy a  Protestant  if  in  my  power  to 
deal  with  or  employ  a  Catholic. 
That  I  will  place  Catholic  grirls  in 
Protestant  families  of  the  heretics. 

"That  I  will  provide  myself  with 
arms  and  ammunition  that  I  may  be 
in  readiness  when  the  word  is 
passed,  or  I  am  commanded  to  de- 
fend the  Church  as  an  individual, 
or  with  the  Militia  of  the  Pope." 

Immediately  following  this  pur- 
ported oath,  the  following  comment 
is  added:  "To  the  quiet,  law-abid- 
ing, liberty-loving  American  citizen, 
it  is  almost  unbelievable  that  any 
fellow  citizen,  or  body  of  them,  can 
seriously  undertake  or  hope  to  over- 
throw our  present  form  of  govern- 
ment and  replace  it  with  an  absolute 
monarchy.  It  is  still  more  unbeliev- 
able that  such  a  proposed  monarchy 
should  be  dominated  by  a  foreigner, 
and  that  such  a  change  be  brought 
about  under  the  guise  of  religion. 
Yet,  if  such  a  citizen  will  but  open 
his  eyes  to  the  condition  existing 
under  his  very  eyes,  and  open  his 
ears  to  the  open,  avowed  purpose  of 
the  Roman  Catholic  Church,  he  will 
no  longer  rest  easily  in  his  present 
peaceful  slumber." 

The  supreme  court  of  California 
reviewing  and  affirming  the  convic- 
tion, among  other  things,  said :  "It 
would  seem  that  a  mere  statement 
of  the  published  oath,  coupled  with 
an  averment  that  it  was  false  and 
malicious,  would  be  sufficient  to 
bring  the  publication  within  the 
terms  of  §  248  of  the  Penal  Code. 
It  would  be  a  severe  reflection  upon 
the  condition  of  the  law  of  libel  if  it 
permitted  to  go  uncondemned  the 
publication  of  articles  such  as  this, 
if  false.  It  is  clear  that  the  pub- 
lished oath,  if  believed  by  the  com- 
munity to  be  taken  by  the  members 
of  the  fourth  degree  Knights  of 
Columbus,  would  have  a  tendency  to 
expose  those  persons  to  hatred,  con^ 
tempt,  or  ridicule.  While  the  pub- 
lication may  not,  as  claimed  by  the 
defendant,   directly  Impeach  their 
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most  direct  and  vital  why,  assail 
their  loyalty  as  citizens  by  charging 
them  with  the  taking  of  an  obliga- 
tion which  is,  in  itself,  a  violation  of 
their  oath  of  allegiance  and  of  the 
essential  duties  and  bonds  of  Amer- 
ican citizenship,  and  thus  in  a  gen- 
eral sense  impeaches  their  reputa- 
tions, and  exposes  them  to  those  at- 
titudes of  public  feeling  described 
in  the  section  of  the  Penal  Code. 
At  the  time  of  the  publication  of  the 
article  in  question  it  appears  from 
the  record  that  there  was  a  political 
campaign  in  progress  in  Santa  Cruz 
county,  where  the  article  was  pub- 
lished ;  and  perhaps  it  is  fair  to  in- 
fer from  the  record  that  some  of  the 
candidates  for  election  were  mem- 
bers of  the  fourth  degree  of  Knights 
of  Columbus,  but  none  of  the  pros- 
ecuting witnesses  were  such  candi- 
dates. With  the  record  in  that  con- 
dition defendant  contends,  first,  that 
the  publication  was  not  of  and  con- 
cerning the  prosecuting  witnesses; 
and,  secondly,  that  the  alleged  libel- 
ous matter  applies  to  a  class,  or  gen- 
erally to  all  of  the  members  of  the 
fourth  degree  in  the  fraternal  order 
mentioned,  and  therefore  has  no  in- 
dividual application,  and  that  for 
these  reasons  the  judgment  of  con- 
viction cannot  stand.  While  the 
published  matter  may  have  been  in- 
tended to  apply  only  to  persons  who 
were  candidates  for  office  at  that 
election,  nevertheless,  in  terms  and 
in  effect,  it  refers  to  each  and  every 
member  of  the  order  of  the  degree 
named.  It  is  undisputed  that  the 
publication  was  false,  that  the  pros- 
ecuting witnesses  were  members  of 
the  society  of  the  degree  in  question, 
and  the  inevitable  conclusion  to  be 
drawn  from  the  article  is  that  every 
member  of  the  order  of  the  fourth 
degree  had  taken  and  subscribed  to 
the  published  oath.  The  article  as- 
perses the  character  of  such  mem- 
bers, and  ascribes  to  them  base  and 
dishonest  motives,  and  as  to  them 
its  publication  constituted  criminal 
libel,  whether  at  that  time  a  can- 
didate for  public  office  or  not.    The 


might  be  urged  with  some  force  in  a 
civil  action,  in  mitigation  of  dam- 
ages, but  we  do  not  believe  they 
are  good  in  a  criminal  prosecution 
for  libel,  for,  as  is  said  in  the  case 
of  State  V.  Brady,  44  Kan.  435,  437, 
9  L.R.A.  606,  21  Am.  St.  Rep.  296, 
24  Pac.  949 :  'The  law  is  elementary 
that  the  libel  need  not  be  on  a  par- 
ticular person,  but  may  be  upon  a 
family  or  a  class  of 
persons,  if  the  tend-  —«••"♦  «»•"• 
ency  of  the  publication  is  to  stir 
up  riot  and  disorder  and  incite  to 
a  breach  of  the  peace.  It  is  obvious 
that  a  libelous  attack  upon  a  body  of 
men,  though  no  individual  may  be 
pointed  out,  may  tend  as  much  or 
more  to  create  a  public  disturbance 
as  an  attack  on  one  individual,  and 
a  doubt  has  been  suggested  whether 
the  "fact  of  numbers  does  not  add 
to  the  enormity  of  the  act" '  This 
statement  is  a  correct  exposition  of 
the  law  and  of  the  causes  of  its  ex- 
istence. People  V.  .Crespi,  115  Cal. 
50,  46  Pac.  863." 

In  further  support  of  the  suffi- 
ciency of  this  information,  see  State 
V.  Dowd,  39  Kan.  412,  18  Pac.  483 ; 
State  V.  Williams,  74  Kan.  180,  85 
Pac.  938;  State  v.  Elder,  19  N.  M. 
393,  143  Pac.  482. 

After  a  careful  review  of  the  au- 
thorities called  to  our  attention,  and 
those  we  have  been  able  to  find, 
there     appears     no 
question  about  the  IZmct^lV 
validity  of  the  in- 
formation in  the  case  under  con- 
sideration.    It  undoubtedly  states 
facts  sufficient  to  constitute  a  pub- 
lic offense,  and  is  not  objectionable 
upon   the   grounds   urged   or   any 
others. 

The  proof  offered  on  behalf  of  the 
state  fully  supports  the  allegations 
in  the  information,  to  the  effect  that 
Crane  published  and  distributed  a 
book  containing  the  libelous  matter 
set  forth  in  said  information.  Nu- 
merous witnesses  testified  to  the 
falsity  of  the  scurrilous  charges  con- 
tained in  the  book.  Many  members 
of  the  Knights  of  Columbus  resid- 
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ing  in  Canadian  county  offered  in 
testimony  the  correct  oath  taken  by 
the  fourth  degree  Knights  of  Colum- 
bus. The  court  excluded  this  on  the 
ground  that  it  was  not  necessary  to 
disclose  the  true  oath  of  this  order, 
but  that  it  was  sufficient  to  show 
that  the  purported  oath  was  false, 
and  was  not  the  one  taken  by  the 
members  of  that  order.  These  wit- 
nesses testified  that  no  part  of  the 
alleged  oath  set  forth  in  the  infor- 
mation was  subscribed  to  by  the 
members  of  the  fourth  degree 
Knights  of  Columbus,  and  no  part  of 
same  was  taken  by  them;  and, 
further,  that  all  those  named  in  the 
information  were  members  of  the 
order  and  residing  in  Canadian  coun- 
ty at  the  time  Crane's  book  was  cir- 
culated in  that  jurisdiction.  There 
was  no  proof  offered  contradictory 
to  the  facts  testified  to  by  the  wit- 
nesses on  behalf  of  the  state.  Crane 
himself,  although  publishing  a  sworn 
statement  that  the  matters  set  forth 
in  his  book  were  true,  and  holding 
himself  out  as  the  author  of  a  docu- 
ment of  unimpeachable  verity,  tes- 
tified to  no  facts  in  support  of  hia 
statements,  and  clearly  disclosed  by 
his  own  offer  of  testimony  that  his 
published  statements  on  these  prop- 
ositions were  based  on  hearsay  of 
unworthy  origin. 

It  is  to  bp  regretted  that  the  stat- 
ute does  not  prescribe  imprisonment 
in  the  penitentiary  as  the  punish- 
ment for  this  class  of  crime,  in  order 
that  such  a  character  as  this  record 
discloses  plaintiff  in  error  to  be 
should  receive  the  judgment  which 
this  author  in  this  book  says  would 
be  proper  if  his  statements  are  un- 
true. That  they  are  untrue  and 
false,  in  toto,  the  proof  offered  in 
this  case  overwhelmingly  estab- 
liahes.  The  writing,  publication, 
and  distribution  of  a  book  or  docu- 
ment containing  the  matter  com- 
plained of  is  libelous  per  se,  and 
there  is  no  contention  made  in  the 
brief  of  counsel  for  plaintiff  in  er- 
ror to  tiie  contrary. 

It  is  remarkable  that  in  this  coun- 


try, where  freedom  of  conscience  in 
religious  matters  was  one  of  the 
chief  basic  doctrines  upon  which  the 
government  was  founded,  people 
who  hold  themselves  forth  as  pos- 
sessing even  ordinary  intelligence 
would  indulge  in  this  character  of 
criminal  conduct.  There  are  few,  if 
any,  intelligent  people  who  can  be 
duped  by  that  class  of  writers  who 
indulge  in  these  vilifications  and 
misrepresentations  of  those  who 
happen  to  disagree  with  them  in 
church  or  fraternal  nuitters. 

The  fundamental  law  of  both  the 
state  and  the  nation  guarantees  to 
each  individual  the  right  to  associate 
himself  with  any  religious  creed  of 
his  own  selection,  and  no  person  of 
any  other  faith  has  the  right  to  in- 
fere  with,  or  publish  false  state- 
ments against,  the  individual  or  the 
organization,  or  its  lawful  mode  or 
method  of  religious  worship.  Law- 
abiding  citizens  and  law-supporting 
organizations— church  or  otherwise 
— are  not  given  to  the  practices  set 
forth  in  the  libelous  document  com- 
plained of  in  this  information.  The 
purported  oath  set  forth  as  that  of 
the  fourth  degree  Kmghts  of  Colum- 
bus would  be  a  discredit  to  the 
most  ultra-anarchistic  organization 
permitted  to  exist.  The  charge  that 
members  of  an  honorable  organiza- 
tion, secret,  religious,  or  otherwise, 
subscribe  to  such  an  oath  as  that 
complained  of,  or  the  doctrine  al- 
leged, is  not  tolerable,  and  is  not 
permitted  by  the  law.  The  statute 
was  intended  to  suppress  criminality 
of  this  character,  and  its  provisions 
are  ample  to  punish  those  who  have 
•no  more  respect  for  themselves, 
society,  or  law  than  to  indulge  in 
this  unwarranted  and  illicit  busi- 
ness. The  law  is  intended  to,  and 
does,  protect  the  self-respecting, 
law-abiding  citizen  against  these 
calumnies,  Whether  made  against  an 
individual  specifically,  or  a  class  of 
individuals  collectively. 

The  plaintiff  in  error  was  proper- 
ly convicted  by  the  jury.   There  were 
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court  which  resulted  in  prejudice  to 
the  rights  of  the  plaintiff  in  error. 
It  follows,  therefore,  that  the  judg- 
ment of  conviction  should  be  af- 
firmed. 

Doyle,  P.  J.,  and  Matson,  J.,  con- 
cur. 


The  character  of  libel  or  slander  for 
which  a  criminal  prosecution  will  lie 
is  the  subject  of  the  annotation  fol- 
lowing Kennerly  v.  Hennessy,  post, 
1470. 

As  to  libels  of  a  class  of  persons,  see 
subd.  VI.  g,  of  that  annotation. 


STATE  OF  WEST  VIRGINIA 

V. 

FRANK  J.  PAYNE. 

West  Virginia  Supreme  Court  of  Appeals  —  October  a,  1020, 
(87  W.  Va.  102,  104  S.  E.  288.) 

Libel  —  essence  —  malice. 

1.  The  illegality  and  malice  involved  in  the  publication  of  a  libel  con- 
stitute tile  essence  of  the  offense. 

[See  note  on  this  question  beginning  on  -page  1470.] 

Indictment  —  libel  —  sufiSciency. 

2.  An  indictmeqt  for  criniinal  libel, 
which  does  not  directly  aver  that  the 
accused  "unlawfully  and  maliciously 

Headnotes  by  Lynch,  J. 


did  publish"  the  article  or  writing^ 
complained  of,  or  contain  the  legal 
equivalent  of  such  averment,  is  fatal- 
ly defective  upon  demurrer. 


Certification  by  the  Circuit  Court  tat  Mineral  County  for  determina- 
tion by  the  Supreme  Court  of  questions  arising  upon  the  sustaining  of 
defendant's  demurrer  to  an  indictment  charging  him  with  publishing  a 
criminal  libel.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Emory  L.  Tyler,  H.  G.  Fish-     135^  17  R.  C.  L.  p.  7,  288,  293;  Rice 


er,    and  °  Taylor    Morrison,    for    the 

State : 

The  indictment  is  sufficient  in  form, 
and  charges  a  criminal  offense. 

State  V.  Aler,  89  W.  Va.  549,  20  S. 
E.  585;  State  v.  Clifford,  58  W.  Va. 
681,  52  S.  E.  864;  Sweeney  v.  Baker, 
13  W.  Va.  158,  81  Am.  Rep.  757;  25 
Cyc.  561. 

Messrs.  W.  C.  Grimes  and  Arthur 
Arnold,  for  defendant: 

The  article  set  out  in  the  indictment 
is  not  libelous. 

Com.  V.  Snelling,  15  Pick.  321;  18 
Enc.  PI.  &  Pr.  103;  State  v.  Clifford, 
58  W.  Va.  681,  52  S.  E.  864;  2  Bishop, 
Nev  Grim.  Proc.  p.  1736,  2d  ed.  §  794; 
State  V.  O'Hagan,  73  N.  J.  L.  209,  63 
Atl.  95;  17  R.  C.  L.  396;  Maynard  v. 
Fireman's  Fund  Ins.  Co.  34  Cal.  48,  91 
Am.  Dec.  672;  3  Bishop,  New  Grim. 
Proc.  2d  ed.  §  788;  McDonald  v.  Lee, 
246  Pa.  253,  L.R.A.1916B,  915,  92  Atl. 


V.  Sinunons,  2  Harr.  (Del.)  417,  31 
Am.  Dec.  766;  Fawsett  v.  Clark,  48 
Md.  494,  30  Am.  Rep.  481 ;  Van  Tassel 
V.  Capron,  1  Denio,  250,  43  Am.  Dec. 
667;  Brown  v.  Elm  City  Lumber  Co. 
L.R.A.1915E,  275,  and  note,  167  N.  C. 
9,  82  S.  E.  961,  Ann.  Cas.  1916E,  631; 
Alfele  V.  Wright,  17  Ohio  St,  238,  9ff 
Am.  Dec.  615. 

The  indictment  does  not  present 
with  reasonable  certainty  all  the  facts 
necessary  to  render  the  offense  judi- 
cially apparent,  and  does  not  explicit- 
ly and  with  certainty  inform  the  de- 
fendant what  .specific  portions  of  the 
article  are  complained  of,  or  which 
publication  he  is  indicted  for. 

17  R.  C.  L.  §§  4,  26,  pp.  264,  287; 
State  V.  Clifford,  58  W.  Va.  681,  52 
S.  E.  864;  Astruc  v.  Star  Co.  40  L.R.A. 
(N.S.)  79,  113  C.  C.  A.  499,  193  Fed. 
631;  Fanning  v.  Chace,  17  R.  I.  388, 
13   L.R.A.   134,  33  Am.  St.   Rep.   878. 
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22  Atl.  275;  Mitchell  v,  Donanski,  28 
R.  I.  94,  9  L.R.A.(N.S.)  171,  125  Am. 
St.  Rep.  717,  65  Atl.  611,  12  Ann.  Cas. 
1019;  State  v.  Aler,  39  W.  Va.  549,  20 
S.  E.  585;  25  Cyc.  574;  Hogg,  PI.  & 
Forms,  196;  State  v.  Whitter,  18  W. 
Va.  306;  Com.  v.  Young,  15  Gratt.  664; 
Com.  V.  Head,  11  Gratt.  819;  State 
V.  Ball,  30  W.  Va.  382.  4  S.  E.  645; 
State  V.  Williams,  14  W.  Va.  851 ;  Uhl 
V.  Com.  6  Gratt.  706;  State  v.  Kyer, 
55  W.  Va.  46,  46  S.  E.  694. 

It  is  apparent  from  the  face  of  the 
indictment  that  the  article  alleged  to 
have  been  published  was  privileged. 

17  R.  C.  L.  §§  74,  75,  113,  pp.  828, 
329,  364;  25  Cyc.  571. 

The  indictment  does  not  allege  that 
the  defendant  did  unlawfully  and 
maliciously  publish  said  alleged  libel- 
ous article. 

2  Bishop,  New  Crim.  Proc.  2d  ed. 
§  783;  Bishop,  Directions  &  Forms,  2d 
ed.  §  619;  Bishop,  Directions  &  Forms, 
2d  ed.  §  620,  and  note  3,  p.  360;  New- 
ell. Slander  &  Libel,  §§  1083,  1115; 
Com.  V.  Morris,  1  Va.  Cas.  176,  5  Am. 
Dec.  515;  25  Cyc.  576;  Chaffin  v. 
Lynch,  83  Va.  106,  1  S.  E.  803;  17  R. 
C.  L.  §  63,  p.  21. 

The  alleged  libelous  article  shows 
on  its  face  that  it  was  published  in 
self-defense,  and  there  should  be  al- 
leged in  the  indictment,  in  order  to 
charge  an  offense  under  these  circum- 
stances, that  the  accused  exceeded 
and  abused  his  privileges. 

19  Am.  &  Eng.  Enc.  Law.  2d  ed.  p. 
1049;  17  R.  C.  L.  §  74,  p.  328. 

Lynch,  J.,  delivered  the  opinion  of 
the  court: 

To  an  indictment  charginsr  the 
publishing  of  a  criminal  libel,  de- 
fendant demurred,  and  the  court 
below,  after  sustaining  the  demur- 
rer, certified  its  ruling  here  for  our 
judgment  thereon. 

The  indictment,  after  the  usual 
formalities  of  caption  and  com- 
mencement, contains  this  statement 
of  the  offense  charged:  "That 
Frank  J.  Payne,  hi  an  article  and 
writing  published  by  him  and  under 
his  authority  and  direction  in  'The 
Mountain  Echo,'  a  weekly  newspa- 
per of  general  circulation  in  said 
Mineral  county,  West  Virginia, 
published  by  the  Echo  Company, 
corporation,  in  the  issue  of  said  pa- 
per dated  July  19,  1919,  unlawfully 
and  maliciously  contriving  to  injure 


and  vilify  one  W.  H.  Barger,  and  to 
bring  said  W.  H,  Barger  into  pub- 
lic scandal,  contempt,  ridicule,  and 
disgrace,  then  and  there,  to  wit,  on 
the  19th  day  of  July,  1919,  at  Keys- 
er,  in  Mineral  county.  West  Vir- 
ginia, did  publish,  under  the  author- 
ity and  direction  of  him,  the  said 
Frank  J.  Pajme,  in  said  newspaper 
aforesaid,  called  'The  Mountain 
Echo,'  and  circulated  in  said  county, 
a  false,  scandalous,  malicious,  and 
defamatory  libel  of  and  concerning 
the  said  W.  H.  Barger,  containing 
divers  false,  scandalous,  malicious, 
and  defamatory  matters  and  things 
of  and  concerning  the  said  W.  H. 
Barger,  of  the  tenor  following,  to 
wit,"  etc. 

The  reason  assigned  by  the  trial 
court  in  sustaining  the  demurrer 
and  quashing  the  indictment  was 
"that  said  indictment  fails  to  aver 
that  the  said  defendant  unlawfully 
and  maliciously  did  publish  the 
article  complained  of." 

In  his  work  on  Slander  &  Libel. 
3d  ed.  §  1116,  Newell  defines  the 
formal  parts  of  an  indictment  for 
criminal  libel  as  the  caption,  the 
commencement,  the  statement  of  the 
offense  charged,  and  the  conclusion. 
The  first  two  are  merely  prelimi- 
nary; the  caption  designating  the 
state,  county,  and  court  in  which  the 
indictment  is  returned,  and  the  com- 
mencement introducing  th^  present- 
ment or  finding  of  the  grand  jury 
or  other  indicting  body.  The  state- 
ment or  presentment  is  that  part  of 
the  indictment  which  contains  the 
essential  requisites  or  ingredients 
of  the  offense  charged,  dassed  by 
Newell  as  three  in  number,  to  wit, 
the  name  of  the  person  accused,  the 
statement  of  the  criminal  intent, 
and  the  charge,  including  the  collo- 
quium and  innuendoes.  The  pur- 
pose of  the  conclusion  is  evident. 
An  analysis  of  the  charging  part 
of  the  indictment  shows:  "That 
Frank  J.  Payne,  in  an  article  and 
writing  published  by  him  and 
under  his  authority  and  direction 
in  "The  Mountain  Echo,'  .  .  . 
in  the  issue  of  said  paper  dated 
July  19,  1919,     .     .     .     then  and 


Digitized  by 


Google 


der  the  authority  and  direction 
of  him,  the  said  Frank  J.  Payne, 
in  said  newspaper  aforesaid,  .  .  . 
a  false,  scandalous,  malicious,  and 
■defamatory  libel.     .    .    ." 

Nowhere  in  this  part  of  the  indict- 
ment do  the  words,  "unlawfully  and 
maliciously,"  or  their  equivalent, 
appear.  It  is  true  they  are  found  in 
the  statement  of  defendant's  crim- 
inal intent  with  respect  to  the  re- 
sults sought  to  be  achieved  by  him, 
to  wit:  "Unlawfully,  and  mali- 
ciously contriving  to  injure  and  vili- 
fy one  W.  H.  Barger,  and  to  bring 
said  W.  H.  Barger  into  public  scan- 
dal, contempt,  ridicule,  and  dis- 
grace." 

But  these  words  apply  only  to  the 
results  intended-  by  accused,  not 
primarily  to  the  illegal  and  malicious 
character  of  the  publication  itself. 
Bishop  terms  a  clause  of  this  na- 
ture "a  sort  of  introductory  male- 
diction of  the  defendant,"  which  he 
regards  as  wholly  useless  and  better 
omitted.  3  Bishop,  New  Crim.  Proc. 
2d  ed.  §  783;  Bishop,  Directions  & 
Forms,  2d  ed.  p.  360,  note  3.  Wheth- 
er such  an  averment  is  unnecessary, 
as  Bishop  says,  or  properly  includ- 
ed in  the  indictment,  as  Newell  in- 
timates (Slander  &  Libel,  3d  ed.  § 
1116),  does  not  concern  us  here. 
For,  whatever  may  be  the  better 
rule  in  that  regard,  all  the  forms  of 
indictments  provided  by  text-writ- 
•ers  agree  as  to  the  necessity  for  the 
use  of  such  words  as  "unlawfully 
and  maliciously,"  or  their  equiva- 
lent, in  that  part 
l^'fflc"en"V:'"***  of  the  indictment 
directly  charging 
the  publication  of  the  libel.  Newell, 
Slander  &  Libel,  3d  ed.  §  1116;  3 
Bishop,  New  Crim.  Proc.  2d  ed.  § 
783;  2  Wharton,  Prec.  of  Indict- 
ments &  Pleas,  4th  ed.  p.  488 ;  1  Ab- 
bott, Forms  of  PI.  2d  ed.  §  1237 ;  2 
Archbold,  Crim.  Pr.  &  PI.  8th  ed.  p. 
1038,  See  also  Com.  v.  Morris,  1 
Va.  Cas.  176,  5  Am.  Dec.  515. 

The  form  furnished  by  Newell 
follows:  "That  John  Smith,  .  .  . 
in  contriving  and  unlawfully,  wick- 
edly, and  maliciously  intending  to 
injure,  vilify,  and  prejudice  one  J. 


name,  fame,  credit,  and  reputation, 
and  to  bring  him  into  great  con- 
tempt, scandal,  infamy,  and  dis- 
grace, on,  etc.,  at  the  county  afore- 
said, unlawfully,  wickedly,  and 
maliciously  did  write  and  publish, 
and  cause  and  procure  to  be  written 
and  published,  a  false,  scandalous, 
malicious,  and  defamatory  libel," 
etc. 

The  illegality  and  malice  involved 
in  the  publication  of 
a    libel    constitute  ^'lJf/;;!'""«'- 
the  essence  of  the 
offense.     Newell,  Slander  &  Libel, 
3d  ed.  §§  1083, 1115;  2  Bishop,  New 
Crim.   Law,   §   922;   18   Standard 
Proc.  -965 ;  State  v.  Pape,  90  Conn. 
98,  96  Atl.  313.    And  malice,  as  an 
element  in  criminal  libel,  generally 
is  presumed  to  exist  from  the  act 
of  publishing. 

The  indictment  in  this  case  does 
not  allege  that  Frank  J.  Payne  un- 
lawfully and  maliciously  did  pub- 
lish, but  only  that  he  was  "unlaw- 
fully and  maliciously  contriving  to 
injure."  The  facts  in  State  v.  Berry, 
112  Me.  501,  92  Atl.  619,  are  some- 
what similar  to  those  involved  here. 
A  statute  of  that  state  made  it  a 
criminal  offense  to  wilfully  publish 
or  circulate  a  libel.  An  indictment 
charging  that  defendant  did  "un- 
lawfully, maliciously,  and  wickedly 
compose,  write,  and  print,  and  did, 
at  Portland  in  the  county  of  Cum- 
berland, published  and  circulated,"  a 
certain  libel,  was  held  insufficient 
on  the  ground  that,  though  the  word 
"maliciously"  probably  would  in- 
clude "wilful"  action,  yet  that  ad- 
verb could  not  be  held  to  qualify  the 
verbs  "publish  and  circulate."  So, 
here,  the  adverbs,  "unlawfully  and 
maliciously,"  do  not  relate  to  the 
verb  "did  publish,"  but  to  the  term 
"contriving." 

It  is  urged  by  the  state  that  this 
indictment  follows  those  held  suffi- 
cient in  State  v.  Aler,  39  W.  Va. 
549,  20  S.  E.  585,  and  State  v.  Clif- 
ford, 58  W.  Va.  681,  52  S.  E.  864. 
But  the  question  urged  by  defend- 
ant in  this  case  was  not  raised  in 
those,  and  therefore  they  do  not  con- 


1468 


AMERICAN  LAW  REPORTS,  ANNOTATED, 
the   point 


[19  A.L.R. 


stitute   authority   upon 
here  in  issue. 

Other  questions  raised  by  the  de- 
murrer we  shall  not  consider  at  this 
time,  for,  the  indictment  being  fa- 
tally defective,  there  is  no  offense 
legally  charged  before  this  court  for 
consideration. 

Affirmed. 

Williams,  P.,  absent. 


NOTE. 


The  character  of  libel  or  slander  for 
which  a  criminal  prosecution  will  lie 
is  the  subject  of  the  annotation  fol- 
lowing EENNBBLY  y.  HBNN^SY,  post, 
1470. 

Specifically,  as  to  the  necessity  of 
malice,  see  subd.  IV.  of  that  note. 


R.  L.  KENNERLY,  Sheriff  of  Putnam  County,  Florida,  Plff.  in  Err., 

V. 

JAMES  J.  HENNESSY. 

Ittida  Supreme  Court  — October  20,  -IQl^t. 
(68  Fla.  1S8,  66  So.  729.) 

Libel  —  criminal  prosecution  —  when  justified. 

A  criminal  prosecution  for  libel  is  warranted  only  when  the  alleged 
libel  affects  the  public,  as  when  it  corrupts  the  public  morals,  or  incites 
to  violations  of  tiie  criminal  law,  or  when  the  necessary  or  natural  effect 
of  the  alleged  publication  is  to  cause  an  injury  to  a  person  or  persons  of 
such  a  nature  and  extent  as  to  render  a  breach  of  the  peace  inuninent 
or  probable. 

[See  note  on  this  question  beginning  on  page  1470.] 


Headnote  by  Whitfield,  J. 


Errob  to  the  Circuit  Court  for  Putnam  County  (Wills,  J.)  to  review  a 
judgment  in  a  habeas  corpus  proceeding,  discharging  accused  from  custody 
to  which  he  had  been  committed  for  an  alleged  libel.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Mr.    Greorge    W.    Bassett,    Jr.,    for 

plaintiff  in  error: 

The  complaint  charges  a  criminal 
offense  under  the  laws  of  Florida,  and 
the  petitioner  should  not  have  been 

Ex  parte  Bowen,  25  Fla.  214,  6  So. 
65;  Hardee  v.  Brown,  56  Fla.  S77,  47 
So.  834;  Re  Pierce,  44  Wis.  454;  Ex 
parte  Prince,  27  Fla.  196,  26  Am.  St. 
Rep.  67,  9  So.  659. 

Criminality  attaches  to  the  charge 
or  complaint,  and  petitioner  was  not 
entitled  to  his  discharge  on  habeas 
corpus. 

8  Whart,  Crim.  Law,  11th  ed.  2111; 
2  Starkie,  Slander  &  Libel,  120;  Holt, 
Libel,  215,  216;  Newell,  Slander  & 
Libel,  2d  ed.  939;  Stewart  v.  Codring- 
ton,  55  Fla.  827,  45  So.  809;  Jones  v. 
Greeley,  25  Fla.  629,  6  So.  448;  Briggs 
v.  Brown,  55  Fla.   417,  46  So.  326; 


Montgomery  v.  Knox,  23  Fla.  595,  3 
So.  211;  People  v.  Sherlock,  56  App. 
Div.  422,  68  N.  Y.  Supp.  74;  Benton 
v.  State,  59  N.  J.  L.  551,  36  Atl.  1041; 
Com.  V.  McClure,  3  Kulp,  464;  Stete 
V.  Shaffner,  2  Penn.  (Del.)  171,  44 
Atl.  620;  Clarke  v.  Fitch,  41  Cal.  472; 
Wabash  R.'  Co.  v.  Young,  162  Ind.  102, 
4  LJl.A.(N.S.)  1091,  69  N.  E.  1003; 
Quinn  v.  Prudential  Ins.  Co.  116  Iowa, 
522,  90  N.  W.  349;  Tillson  v.  Robbins, 
68  Me.  295,  28  Am.  Rep.  50;  Parks 
V.  Detroit  Free  Press  Co.  72  Mich.  560, 
1  L.R.A.  599,  16  Am.  St.  Rep.  544. 
40  N.  W.  731;  Stewart  v.  Minnesota 
Tribune  Co.  40  Minn.  101,  12  Am.  St 
Rep.  696.  41  N.  W.  457;  Illinois  C.  R. 
Co.  V.  Ely,  88  Miss.  519,  35  So.  873; 
Crashley  v.  Press  Pub.  Co.  179  N.  Y. 
27,  71  N.  E.  258,  1  Ann.  Cas.  196; 
De  Fronsac  v.  News  Co.  —  R.  I.  — ,  35 
Atl.    1046;    Gillan    v.    State   Journal 
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Printing  Co.  96  Wis.  460,  71  N.  W.  892; 
Townshend,  Slander  &  Libel,  4th  ed. 
§§  146,  147;  Fry  v.  McCord  Bros,  95 
Tenn.  678,  33  S.  W.  568;  Pratt  v.  Pio- 
neer-Preas  Co.  35  Minn.  251;  28  N. 
W.  708;  Nichols  v.  Daily  Reporter 
Co.  30  Utah,  74,  3  L.R.A.(N.S.)  339, 
116  Am.  St.  Rep.  796,  83  Pac.  573, 
8  Ann.  Cas.  841;  Salomon  v.  Armour 
&  Co.  123  Fed.  342;  Mitchell  v.  Brad- 
street  Co.  116  Mo.  226,  20  L.R.A.  138, 
38  Am.  St.  Rep.  592,  22  S.  W.  358,  724; 
State  V.  Hoskins,  60  Minn.  168,  27 
L.R.A.  412,  62  N.  W.  270;  Moody  v. 
State,  94  Ala.  42,  10  So.  670. 

The  sufficiency  of  the  evidence  on 
which  petitioner  was  committed  by 
the  justice  is  not  open  to  review  in  a 
proceeding  by  habeas  corpus,  unless 
there  be  no  competent  evidence  even 
tending  to  incriminate  the  person 
charged. 

State  V.  Viasquez,  49  Pla.  127,  38  So. 
830;  1  Bailey,  Habeas  Corpus,  151, 
152;  State  ex  rel.  Dumer  v.  Huegin, 
110  Wis.  189,  62  L.R.A.  700,  85  N.  W. 
1046,  15  Am.  Crim.  Rep.  832;  Ex  parte 
Jones,  96  Fed.  200;  Horner  v.  United 
States,  148  U.  S.  570,  36  L.  ed.  266, 
12  Sup.  Ct.  Rep.  522;  Stevens  v.  Ful- 
ler, 136  U.  S.  468,  84  L.  ed,  461,  10 
Sup.  Ct.  Rep.  911 ;  Re  Oteiza  y  Cortes, 
136  U.  S.  330,  34  L.  ed.  464,  10  Sup. 
Ct.  Rep.  1031,  8  Am.  Crim.  Rep,  241. 

Mr.  J.  y.  Walton  for  defendant  in 
error. 

Whitfield,  J.,  delivered  the  <:q>inion 
of  the  court: 

On  a  preliminary  hearing  before 
a  committing  magistrate,  it  was 
charged  that  Hennessy,  wilfully, 
unlawfully,  and  maliciously  devising 
and  intending  to  injure  the  credit, 
fame,  and  financial  standing  of  a 
designated  corporation  (engaged  in 
selling  lands)  and  its  president,  did 
write  and  publish  of  and  concerning 
said  company  and  its  president  a 
false,  scandalous,  and  malicious 
libel,  in  the  form  of  a  letter  ad- 
dressed to  an  individual,  in  which 
it  was  stated :  "I  am  hot  on  Slog's 
[the  president's]  trail,  and  am  get- 
ting up  some  facts  and  evidence 
which  will  do  the  work  this  time. 
...  I  am  depending  on  your  honor 
as  a  man,  and  I  hope  you  won't  be- 
tray this  confidence  by  letting  the 
company  know  about  it.  The  com- 
pany is  insolvent.    I  am  sure  of  that, 
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and  I  want  to  get  a  receiver  ap- 
pointed for  the  protection  of  all  the 
poor  people  who  put  in  their  hard- 
earned  cash .  ;  .  .  I  want  to  make 
public  some  facts,  .  .  .  and  I 
want  you  to  .  ,  .  help  me  if  you 
can  [giving  particulars].  ...  I 
would  come  down  and  see  you,  but 
that  would  arouse  too  much  curios- 
ity, so  I  hope  you  will  do  what  you 
can  to  help  the  thousands  of  poor 
victims," 

The  defendant  was  required  to 
give  bail  for  his  appearance  before 
the  circuit  court,  and,  failing  to  do 
so,  was  committed  to  the  custody  of 
the  sheriff.  In  habeas  corpus  pro- 
ceedings, the  accused  was  discharged 
from  custody,  and  the  sheriff  was  al- 
lowed and  took  a  writ  of  error  under 
the  statute.  Lewis  v.  Nelson,  62 
Fla.  71,  56  So.  436. 

The  statutes  of  this  state  do  not 
define  libel,  but  §  3256  of  the  Gen- 
eral Statutes  provides  that  "any 
person  convicted  of  the  publication 
of  a  libel  shall  be  punished  by  im- 
prisonment not  exceeding  one  year, 
or'  by  fine  not  exceeding  one  thou- 
sand dollars." 

Section  3194  of  the  General  Stat- 
utes enacts  that  "the  common  law  of 
England  in  relation  to  crimes,  ex- 
cept so  far  as  the  same  relates  to 
the  modes  and  degrees  of  punish- 
ment, shall  be  of  full  force  in  this 
state  where  there  is  no  existing  pro- 
vision by  statute  on  the  subject." 

At  common  law  a  criminal  prose- 
cution for  libel  is  warranted  only 

??®°  J^^  .^^^^^   I.fb«I-crlmf«.I  . 

libel  affects  the  pub-  prowcntion- 
lic,  as  when  it  cor-  """  J«ti-«*. 
rupts  the  public  morals,  or  incites 
to  violations  of  the  criminal  law,  or 
when  the  necessary  or  natural  ef- 
fect of  the  alleged  publication  is  to 
cause  an  injury  to  a  person  or  per- 
sons of  such  a  nature  and  extent  as 
to  render  a  breach  of  the  peace  im- 
minent or  probable.  See  Odgers, 
Libel  &  Slander,  5th  ed.  455,  803; 
Rex  v.  Topham,  4  T.  R.  126,  100 
Eng.  Reprint,  931,  2  Revised  Rep. 
343;  1  Hawk,  P.  C.  chap.  28,  §§  3, 
7;  2  Bishop,  New  Crim.  Law,  §§ 
907-909 ;  1  Bishop,  New  Crim.  Law, 
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§  640;  2  Clark  &  M.  Crimes,  lOlS; 
1  Ruasell,  Crimes,  1022. 

The  particular  letter  here  com- 
plained of  does  not  appear  to  be 
reasonably  calculated  to  defame  any- 
one, or  to  provoke  a  disturbance  of 
the  peace  of  the  community,  or  to 
corrupt  the  public  morals.  Appar- 
ently the  letter  ordinarily  would  not 
cause  to  any  individual  an  injury  of 
such  nature  and  extent  as  to  excite 
violations  of  the  criminal  laws,  or  to 
render  a  breach  of  the  peace  im- 
minent or  probable.  Such  a  letter 
would  not  ordinarily  or  naturally 
defame  anyone,  or  expose  anyone  to 


public  hatred,  contempt,  or  ridicule. 
In  such  cases  as  this  the  law  re- 
gards the  civil  remedy  as  sufficient. 

The  alleged  libel  in  this  case,  in. 
its  character  and  natural  effect,  i» 
wholly  different  from  those-  in  Eld- 
ridge  V.  State,  27  Fla.  162,  9  So. 
448,  and  Com.  v.  Clap,  4  Mass.  163, 
3  Am.  Dec.  212,  and  People  v. 
Ritchie,  12  Utah,  180,  42  Pac.  209. 

The  judgment  is  affirmed. 

Shackleford,  Ch.  J.,  and  Taylor 
and  Hocker,  J  J.,  concur. 

Cockrell,  J.,  absent  by  reason  of 
illness  in  his  family. 
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I.  Introductory,  1470. 
11.  Basis  for  criminal  proaccation,  1478. 

III.  Publication  of  truth: 

a.  At  common  law,  1477.  • 

b.  Under  statutes,  1482. 

c  Effect  of  truth  on  allowing  in- 
formation to  be  filed,  1484. 

IV.  Necessity  of  malice,  1485. 
V.  Privilege:" 

a.  In  general,  1488. 

b.  Officers  and  candidates  for  of- 

fice, 1489. 

e.  Matters  of  public  interest,  1494. 
d.  Matters  of  common  interest  be> 

tween  individuals,  1496. 

c.  Court  proceedings,  1497. 

f.  Records,  1499. 

g.  Legislative  proceedings,  1499. 
h.  EfFect   of   falsity   on   privilege, 

1500. 
1.  Statutes    permitting    publication 
with    good    motives    and    for 
justifiable  ends,  1506. 
VI.  What  libels  are  held  to  be  criminal: 

a.  Blasphemy,  obscenity,  ete.,  1610. 

b.  Sedition: 

I.  Introductorif. 
The  word  "libel,"  being  derived 
from  the  Latin  "libellus,"  meaning  a 
little  book  or  writing,  did  not  origi- 
nally have  the  meaning  which  it  has 
attained  in  later  times,  of  a  defama- 
tory writing,  but,  as  Trench  informs 
us  (English  Past  &  Present,  lect.  7, 
p.  110),  any  little  book  or  writing  was 
a  libel  once.  Certain  classes  of  writ- 
ing have,  from  very  early  periods, 
been  punishable  as  offenses  against 


VI.  b— eontinued. 

1.  In  general,   1511. 

2.  Attacks  on  rulers  or  govern- 

ment, 1611. 
8.  Attacks  on  gove^ament  offi- 
cials, 1514. 
4.  American  cases,  1616. 
e.  Attacks   on   courts   and   magis- 
trates, 1617. 

d.  Attacks  on  foreign  rulers  or  offt- 

cials,  1619. 

e.  Defamation  of  deceased  per8oos» 

1520. 

f.  Attacks  on  individuals: 

1.  In  general,  1621. 

2.  Influence    of   modem    stat- 

utes,  1622. 

g.  By  and  against  corporations  or 

collections  of  individuals,  1630. 
h.  Sealed  message  to  person  libeled, 
1583. 

VII.  Slander: 

a.  At  common  law,  1634. 

b.  Under  statutes: 

1.  In  general,  1685. 

2.  Illustrative  cases,  1542. 

the  state.  In  the  early  times,  the 
word  "libel"  was  not  applied  to  the 
offense. 

In  Inst.  Justinian,  lib.  4,  title  2, 
Domat,  B.  3,  title  12,  it  is  said: 
Though  the  defamation  were  ground- 
ed on  truth,  yet  the  defamer  ought  to 
be  punished  according  to  the  power 
of  the  judge. 

This  shows  that  the  offense  was 
punishable  in  Rome.  In  Rex  v.  Bur- 
dett   (1820)   4  Barn.  &  Aid.  95,  106 


Digitized  by 


Google 


539,  however,  it  is  strongly  contended 
that  there  was  no  law  against  libel  in 
early  times,  in  Rome. 

In  Com.  V.  Meeser  (1867)  1  Brewst. 
(Pa.)  492,  it  is  said  that  laws  punish- 
ing libels  have  always  found  a  place 
in  the  jurisprudence  of  all  nations 
which  have  valued  the  character  and 
honor  of  their  citizens.  The  judge 
cites  the  laws  of  the  Jews,  Lydians, 
Persians,  and  Romans,  and  says  the 
offense  of  libel  has  always  been  pun- 
ishable  in  England  and  in  all  of  the 
states  of  the  Union.  The  reason  given 
for  this  is  that  the  effect  of  a  libel 
has  a  twofold  damage — damage  to 
public  order  by  provoking  private  con- 
tentions technically  called  breaches 
of  the  peace,  and  a  damage  to  the 
individual  in  his  character  and  credit. 

In  State  v.  Lehre  (1811)  4  Am.  L. 
J.  (Hall)  48,  4  S.  C  L.  (2  Brev.)  447, 
4  Am.  Dec.  596,  7  S.  C.  L.  (2  Treadw. 
Const.)  809,  the  court,  in  considering 
the  question  whether  or  not  the  truth 
might  be  a  .defense  to  a  criminal  pros- 
ecution' for  libel,  cited  the  Statutes 
of  Westminster  I.,  2  Rich.  II.,  and  1  & 
2  Philip  &  Mary,  as  providing  greater 
punishment  for  the  offenses  estab- 
lished by  them  than  was  provided  for 
by  the  common  law,  the  Statutes  of 
Westminster  and  Philip  &  Mary  ap- 
plying to  sedition,  and  that  of  Richard 
to  charges  against  great  officers  of  the 
government,  and  the  court  states  that 
before  these  statutes  were  passed  the 
publication  of  a  libel  was  a  common- 
law  offense. 

Coke  (2  Inst.  228),  in  commenting 
upon  the  Statute  of  Westminster  I. 
(set  out  infra,  V.  a),  cites  early  stat- 
utes upon  the  subject  passed  in  the 
reigns  of  Edgar  and  Canute,  which 
seem  to  have  been  concerned  with  se- 
dition, and  to  have  included  spoken 
as  well  as  written  words. 

There  is  a  very  early  case  which 
was  brought  in  the  Star  Chamber  and 
appears  to  have  been  a  suit  between 
private  parties  for  libel,  for  charging 
incontinency  against  plaintiffs.  The 
report  is  meager,  and  there  is  no  ques- 
tion as  to  penal  liability  for  libel,  but 
it  was  contended  that  to  repeat  part 
only  of  the  libel,  with  malice,  was  not 


riment,  without  malice,  and  with  no 
purpose  of  defamation.  But  it  was 
held  otherwise  by  the  court,  which 
ruled  that  the  publisher  was  punish- 
able as  if  the  matter  of  the  libel  was 
his  own.  No  judgment  appears  to 
■have  been  given  in  plaintiffs'  favor, 
and  the  defendant  was  censured  as 
though  the  matter  were  of  public  in- 
terest. This  case  reflects  the  under- 
standing of  the  matter  at  the  time  it 
was  decided,  since,  being  a  suit  be- 
tween private  parties  brought  in  the 
Star  Chamber,  that  court  appears  to 
have  taken  cognizance  of  the  public 
offense  and  to  have  acted  as  though 
it  was  a  public  prosecution,  and  to 
have  ignored  the  rights  of  the  plain- 
tiffs. Wants's  Case  (1601)  F.  Moore, 
627,  72  Eng.  Reprint,  802. 

In  Com.  V.  Whitmarsh  (1886) 
Thacher,  Crim.  Cas.  (Mass.)  441,  it 
appears  that  the  Massachusetts  colony 
passed  an  ordinance  punishing  every 
person  who  should  wittingly  and  wil- 
fully publish  any  lie  which  might  be 
pernicious  to  the  public  weal,  or  tend 
to  the  damage  of  any  particular  per- 
son. The  judge,  in  discussing  the 
law  of  libel,  quotes  from  the  Case  of 
Scandalous  Libels  (1605)  6  Coke, 
125a,  77  Eng.  Reprint,  250,  as  setting 
out  the  common  law  upon  the  ques- 
tion. 

The  punishment  being  inflicted  for 
the  offense  against  and  the  injury  to 
the  state,  any  writing  which  has  that 
effect  is  punishable,  and  comes  under 
the  general  generic  term  of  libel. 
Bl.  Com.  151,  catalogues  libels  as  blas- 
phemous, immoral,  treasonable,  schis-- 
matical,  seditious,  and  scandalous. 

Several  of  these  offenses  are  now 
provided  for  by  statutes  dealing  ex- 
clusively with  the  offense  involved, 
so  that  there  is  no  longer  any  occa- 
sion to  attempt  to  punish  them  as 
libels,  and,  so  far  as  that  is  true,  the 
subjects  are  not  within  the  scope  of 
this  annotation,  and  the  cases  neces- 
sary to  develop  the  state  of  the  law 
upon  the  subject  will  not  be  gathered; 
but  so  far  as  the  courts  have  passed 
upon  the  question  how  far  the  writ- 
ings are  criminal  libels,  they  will  be 
included.     Criminal    punishment    for 
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libel  seems  to  have  antedated  the  civil 
suit  for  compenaation,  and  the  two 
remedies  are  quite  distinct.  There 
are  many  cases  where  a  civil  suit  will 
lie,  where  indictment  will  not,  and 
there  are  also  cases  subject  to  indict- 
ment which  will  not  sustain  a  civil  ac- 
tion. In  the  course  of  time,  however,- 
many  of  the  courts  have  lost  sight  of 
the  original  purpose  of  the  criminal 
punishment,  and  the  tendency  has 
been  to  treat  the  remedies  as  inter- 
changeable, and  the  definitions  of  civ- 
il and  criminal  libel  as  the  same. 
Sound  principle,  however,  does  not 
justify  such  course,  for,  as  will  be 
seen,  the  only  basis  for  punishment 
of  a  libel  by  the  state  is  its  tendency 
to  injure  the  state.  The  cases  do  not 
very  satisfactorily  answer  the  ques- 
tion what  character  of  libel  will  sus- 
tain a  criminal  prosecution.  Many  of 
the  cases  in  which  a  conviction  has 
been  secured  have  assumed  the  prin- 
ciple of  liability,  and  dealt  with  mat- 
ters of  pleading  or  practice  from 
which  the  general  law  must  be  spelled 
out.  Only  cases  have  been  analyzed 
in  this  annotation  which  throw  light 
upon  the  main  question  under  discus- 
sion herein,  leaving  out,  or  merely 
citing  without  comment,  cases  which 
turn  merely  upon  the  question  of 
libel  vel  non,  and  also  the  cases  which 
turn  upon  what  must  be  set  out  in  an 
indictment  to  save  it  from  demurrer. 
As  will  be  seen  from  succeeding 
sections,  the  state's  sole  interest  in 
preventing  the  publication  of  libels 
is  the  preservation  of  the  peace  and 
tranquillity  of  the  realm,  and  the  pre- 
vention of  turmoil  and  riots  among 
the  citizens.  This  being  true,  any 
publication  which  had  a  tendency  to 
cause  a  breach  of  the  peace  between 
the  state  and  its  subjects,  between 
religious  sects,  or  between  individu- 
als, was  a  punishable  offense,  and  for 
this  purpose  it  was  immaterial  wheth- 
er the  publication  was  true  or  false. 
But  a  very  undefined  and  hazy  ele- 
ment called  privilege  has  crept  in,  to 
modify  somewhat  the  liability  of  the 
publisher  of  the  libel.  The  origin  of 
the  element  is  uncertain,  as  is  also 
its  extent.  The  cases  incline  to  con- 
fuse  the    two    possible    defenses    of 


truth  and  privilege.  The  general  rule 
being  that  truth  is  no  defense,  an  ex- 
ception was  made  that  it  was  a  de- 
fense if  published  on  a  privileged  oc- 
casion. An  examination  of  the 
S^tute  of  Westminster  which  was  en- 
acted in  1275  A.  D.  will  show  that  it 
provided  that  none  should  publish 
false  tales  whereby  discredit  might 
grow  between  the  King  and  his  people 
or  the  great  men  of  the  realm.  Since 
learning  did  not  become  generally  dif- 
fused until  a  later  date,  there  were 
few  occasions  to  prosecute  for  libel 
until  long  after  the  passage  of  the 
statute. 

Only  two  or  three  records  of  such 
prosecutions  are  referred  to  during 
the  time  of  the  Yearbooks.  Therefore, 
all  prosecutions  involving  the  class 
of  libels  mentioned  in  the  statute 
must  be  based  upon  the  falsity  of  the 
publication,  and  the  question  was,  con- 
sequently, not  one  of  privilege,  but 
whether  or  not  the  publication  was 
false  so  as  to  come  within  the  terms 
of  the  statute.  Also,  there  are  certain 
subjects  which  it  is  to  the  intwest  of 
the  state  to  have  published,  and  the 
common  law  would  encourage  their 
publication,  if  true.  The  general  term 
"privilege"  was  given  to  these,  and  it 
was  held  not  libelous  if  the  publica- 
tion was  within  the  privileged  class. 
But  the  idea  of  privilege  has,  in  a 
few  cases,  been  carried  beyond  the 
publication  of  truth,  and  held  to  pro- 
tect the  publisher  fclthough  the  pub- 
lication was  false.  Any  such  holding 
must  rest  upon  very  doubtful  founda- 
tions, and  there  is  no  well-defined  rule 
which  permits  privilege  to  be  pleaded 
in  defense  of  an  indictment  for  a  false 
publication.  Blackstone  does  not  men- 
tion the  question  of  privilege  in  deal- 
ing with  libel  as  a  public  wrong.  He 
says:  "Every  freeman  has  an  un- 
doubted right  to  lay  what  sentiments 
he  pleases  before  tht  public;  to  for- 
bid this  is  to  destroy  the  freedom  of 
the  press;  but  if  he  publishes  what 
is  improper,  mischievous,  or  illegal, 
he  must  take  the  consequences  of  his 
own  temerity.  To  punish  any  danger- 
ous or  offensive  writings,  which,  when 
published,  shall,  on  a  fair  and  im- 
partial trial,  be  adjudged  of  a  pemi- 
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cioua  tendency  is  necessary  for  the 
preservation  of  peace  and  good  order, 
of  government  and  religion,  the  only 
solid  foundations  of  civil  liberty."  4 
Bl.  Com.  162. 

That  would  seem  to  make  the  whole 
question  turn  on  whether  or  not  the 
publication  was  against-  the  interests 
of  society,  and  certainly  it  can  hardly 
be  claimed  that  the  interests  of  society 
will  be  promoted  by  a  false  publica- 
tion. 

Under  the  modern  statutes,  any  libel 
upon  an  individual  which  would  sup- 
port a  private  action  seems  to  be  pun- 
ishable criminally,  with  the  exception 
that,  to  make  truth  a  defense,  it  must 
have  been  published  with  good  mo- 
tives and  for  justifiable  ends.  There 
is  some  trace  of  a  provision  for  justi- 
fication of  false  defamatory  matter  if 
it  was  published  in  good  faith  and 
under  honest  mistake,  but  this  trace 
is  very  slight,  not  even  the  legislators 
having  given  sanction  to  such  a  doc- 
trine. 

//.  BaMs  for  criminal  prosetntUon, 

In  the  absence  of  statute,  the  basis 
for  a  criminal  prosecution  for  the 
publication  of  a  libel  is  its  tendency 
to  create  ■&  breach  of  the  peace. 

Kentucky.  —  Provident  Sav.  Life 
Assur.  Soc.  V.  Johnson  (1908)  115  Ky. 
84,  72  S.  W.  760. 

Massachusetts.  —  Com.  v.  Clap 
(1808)  4  Mass.  168,  3  Am.  Dec.  212; 
Com.  V.  Buckingham  (1824)  Thacher, 
Crim.  Cas.  58;  Com.  v.  Blanding 
(1825)  3  Pick.  304,  15  Am.  Dec.  214, 

Minnesota,  —  State  v.  Hoskins 
(1895)  60  Minn.  168,  27  L.R.A.  412, 
62  N.  W.  270. 

New  Hampshire. — State  v.  Burnham 
(1837)  9  N.  H.  34,  31  Am.  Dec.  217. 

New  York.— People  v.  Stokes  (1893) 
30  Abb.  N.  C.  200,  24  N.  Y.  Supp.  727; 
People  V.  Eastman  (1907)  188  N.  Y. 
478,  81  N.  E.  459,  11  Ann.  Cas.  302. 

Texas.— Johnson  v.  State  (1893)  31 
Tex.  Crim.  Rep.  464,  20  S.  W.  980. 

England.  —  Case  of  Scandalous  Li- 
bels (1605)  6  Coke,  125a,  77  Eng.  Re- 
print, 250;  Rex  v.  Summer  (1665)  1 
Sid.  270,  82  Eng.  Reprint,  1099;  Rex  ▼. 
Staples  (1738)  Andrews,  228,  95  Eng. 
Reprint,  374;  Rex  v.  Kinnersley 
19  A.L.R.— 93. 


(1760)  1  W.  Bl.  294,  96  Eng.  Reprint, 
165;  Rex  V,  Wilkes  (1763)  2  Wils.  151, 
95  Eng.  Reprint,  737. 

Canada — Reg.  v.  Cameron  (1898) 
2  Can.  Crim.  Cas.  174. 

Kennekly  v.  Hennbssy  (reported 
herewith)  ante,  1468,  recognizes  the 
rule  that  criminal  prosecution  for  li- 
bel is  warranted  only  when  the  libel 
affects  the  public. 

Hawkins,  Pleas  of  the  Crown,  chap. 
78,  §  3,  states  that  the  chief  cause  for 
which  the  law  punishes  all  offenses 
of  this  nature  is.  the  direct  tendency 
of  them  to  breach  of  the  public  peace, 
by  provoking  the  persons  injured,  and 
their  friends  and  families,  to  acts  of 
revenge  which  it  would  be  impossible 
to  restrain  by  the  severest  laws,  were 
there  no  redress  from  public  justice 
for  injuries  of  this  kind;  but  the  court 
will  not  grant  the  extraordinary  reme- 
dy of  information,  nor  should  the 
grand  jury  find  an  indictment,  unless 
the  offense  be  of  such  signal  enormity 
that  it  may  reasonably  be  construed 
to  have  the  tendency  to  disturb  the 
peace  and  harmony  of  the  community. 
In  such  a  case,  the  public  is  justly 
placed  in  the  character  of  an  offended 
prosecutor  to  vindicate  the  common 
right  of  all,  though  violated  only  in 
the  person  of  an  individual,  for  the 
malicious  publication  of  even  truth 
itself  cannot,  in  true  policy,  be  suf- 
fered to  interrupt  the  tranquillity  of 
any  will-ordered  society. 

fn  a  criminal  prosecution,  the  tend- 
ency which  all  libels  have  to  create 
animosities  and  to  disturb  the  public 
peace  is  the  whole  that  the  law  con- 
siders.  And  therefore,  in  such  prose- 
cutions, the  only  points  to  be  con- 
sidered are,  first,  the  making  or  pub- 
lishing of  the  writing,  and  second, 
whether  the  matter  be  criminal,  and 
if  both  these  points  are  against  the  de- 
fendant, the  offense  against  the  public 
is  complete.    4  Bl.  Com.  151. 

"Every  libel  ...  is  made  either 
against  a  private  man,  or  against  a 
magistrate  or  public  person.  If  it  be 
against  a  private  man  it  deserves  a 
severe  punishment,  for,  although  the 
libjBl  be  made  against  one,  yet  it  in- 
cites all  those  of  the  same  family, 
kindred,  or  society  to  revenge,  and  so 
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tends  per  conaequens  to  quarrels  and 
breach  of  the  peace,  and  may  be  the 
cause  of  shedding  of  blood,  and  of 
great  inconvenience;  if  it  be  against 
a  magistrate,  or  other  public  person, 
it  is  a  greater  offense ;  for  it  concerns 
not  only  the  breach  of  the  peace,  but 
also  the  scandal  of  government;  for 
what  greater  scandal  of  government 
can  there  be  than  to  have  corrupt  or 
wicked  magistrates  to  be  appointed 
and  constituted  by  the  King  to  govern 
his  subjects  under  him?  And  greater 
imputation  to  the  state  cannot  be  than 
to  suffer  such  corrupt  men  to  sit  in 
the  sacred  seat  of  justice,  or  to  have 
any  meddling  in  or  concerning  the 
administration  of  justice."  Case  of 
Scandalous  Libels  (Eng.)  supra. 

Since  the  gist  of  the  offense  of  libel 
is  that  it  tends  to  provoke  a  breach 
of  the  peace  when  the  publication 
complained  of  is  of  a  libelous  nature, 
it  must  be  taken  to  be  of  a  malicious 
nature,  unless  the  publication  be 
shown  to  be  true,  and  that  accused 
had  some  justifiable  purpose  incon- 
sistent with  malicious  intent,  in  caus- 
ing the  publication.  "So  long  as  pre- 
ventive justice  shall  be  deemed  more 
salutary  than  vindictive,  all  wise  gov- 
ernments will  hold  it  necessary  to 
curb  the  disposition,  always  too  preva- 
lent, to  excite  ill  temper  and  ill  blood 
by  exposing  the  offenses,  faults,  or 
foibles  of  men,  who,  if  guilty  of  any 
violation  of  law,  are  amenable  to 
punishment  in  the  ordinary  way,  and, 
if  liable  to  censure  for  private  vices, 
irregularities  of  temper,  or  unaccom- 
modating manners,  should  be  left,  as 
the  law  leaves  them,  to  the  corrections 
of  conscience  and  those  silent  but 
powerful  punishments  which  their 
misconduct  itself  will  supply.  No 
statute  of  society  would  be  more  de- 
plorable than  that  which  would  admit 
an  indiscriminate  right  in  every  citi- 
zen to  arraign  the  conduct  of  every 
other  before  the  public,  in  newspa- 
pers, handbills,  or  other  modes  of  pub- 
lication, not  only  for  crimes,  but  for 
faults,  foibles,  deformities  of  mind  or 
person,  even  admitting  all  such  alle- 
gations to  be  true.  .  .  •.  If  private 
intermeddlers,  assuming  the  charac- 
ter   of   reformers,    should    have    the 


right  to  become  public  accusers,  and, 
when  called  to  account,  to  defend 
themselves  by  breaking  into  the  circle 
of  friends,  families,  children,  and  do- 
mestics to  prove  the  existence  of  er- 
rors or  faults  which  may  have  been 
overlooked  or  forgiven  where  they 
were  most  injurious,  the  man  who  is 
thus  accused  without  lavrful  process 
might  be  expected  to  avenge  himself 
by  unlawful  means,  and  duels  or  as- 
sassinations would  be  the  common  oc- 
currences of  the  times."  Com.  v. 
Standing  (1826)  3  Pick.  (Mass.)  312, 
16  Am.  Dec.  214. 

In  State  v.  Burnham  (1837)  9  N.  H. 
34,  81  Am.  Dec.  217,  it  was  stated  that 
it  is  not  disputed  that  by  the  common 
law  the  publication  of  a  libel  is  an 
offense  punishable  by  fine  and.  impris- 
onment. The  court  says  that  the  rea- 
son given  by  the  English  jurists,  that 
libels  have  a  tendency  to  provoke 
breaches  of  the  peace,  is  as  true  here 
as  in  that  country.  The  spirit  of  our 
institutions  equally  requires  the  pres- 
ervation of  good  order,  and  reputation 
is  as  dear  and  should  be  quite  as  great 
an  object  of  legal  protection. 

The  cause  why  libelous  publications 
are  offenses  against  the  state  is  their 
direct  tendency  to  a  breach  of  the 
public  peace  by  provoking  the  persons 
injured,  and  their  friends  and  fami- 
lies, to  acts  of  revenge  which  it  will 
not  be  easy  to  restrain,  were  offenses 
of  this  kind  not  severely  punished. 
And  every  day's  experience  will  justi- 
fy the  law  in  attributing  to  libels  that 
tendency  which  renders  the  publica- 
tion of  them  an  offense  against  the 
state.  The  essence  of  the  offense  con- 
sists in  the  malice  of  the  publication, 
or  the  intent  to  defame  tiie  reputation 
of  another.  Com.  v.  Clap  (1808)  4 
Mass.  168,  3  Am.  Dec.  212. 

In  a  suit  for  malicious  prosecution 
after  an  acquittal  <m  a  trial  of  an  in- 
dictment for  libel,  a  criminal  libel  was 
held  to  be  committed  by  any  writing 
calculated  to  create  disturbances  of 
the  peace,  corrupt  the  public  morals, 
or  lead  to  any  act  which,  when  done, 
would  be  indictable.  Provident  Sav. 
Life  Assur.  Soc.  v.  Johnson  (1903) 
115  Ky.  84,  72  S.  W.  Y64. 

A  citizen  would  be  very  apt  to  cob- 
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himself  on  one  who  had  maliciously 
defamed  him  and  rendered  him  an  ob- 
ject of  hatred,  contempt,  or  ridicule, 
if  the  society  to  which  he  belonged  did 
not  punish  the  offender.  Com.  v.  Buck- 
injrham  (1824)  Thacher,  Crim.  Cas. 
(Mass.)  36. 

The  law  makes  the  publication  of 
a  libel  punishable  as  a  crime,  not  be- 
cause of  injury  to  the  reputation,  but 
because  the  publication  of  such '  ar- 
ticles tends  to  affejct  injuriously  the 
peace  and  good  order  of  society.  This 
has  always  been  recognized  as  the 
reason  why  libel  is  a  public  wrong. 
State  V.  Hoskins  (1895)  60  Minn.  168, 
27  L.R.A.  412,  62  N.  W.  270. 

"A  criminal  libel  is  prosecuted  in 
the  name  of  the  people  not  for  the 
purpose  of  redressing  an  injury  done 
to  an  individual,  but  is  so  prosecuted 
and  punished  as  a  crime  for  tha  rea- 
son that  it  tends  to  provoke  animosity 
and  violence  and  to  disturb  the  public 
peace  and  repose;  and  certainly  it 
will  not  be  for  a  moment  contended 
that  the  threatened  danger  to  the  pub- 
lic peace  is  not  as  great  when  the 
person  libeled  is  a  bad  man,  as  when 
he  is  a  good  man.  In  a  civil  action 
brought  by  an  individual  to  obtain 
satisfaction  for  an  injury  to  his  rep- 
utation caused  by  the  publication  of 
.a  libel,  the  bad  reputation  of  the  com- 
plainant becomes  material  as  affect- 
ing the  measure  of  damages,  while, 
in  a  criminal  action  brought  in  the 
name  of  the  people,  the  individual 
libeled,  so  far  as  personal  redress  and 
satisfaction  are  concerned,  is  not  con- 
sidered." People  V.  Stokes  (1893)  80 
Abb.  N.  C.  200,  24  N.  Y.  Supp.  727, 

In  People  v.  Eastman  (1907)  188 
N.  Y.  478,  81  N.  E.  459,  11  Ann.  Cas. 
302,  it  was  said:  "The  foundation 
of  the  theory  on  which  libel  is  made 
a  crime  is  that,  by  provoking  passions 
of  the  persons  libeled,  it  excites  them 
to  violence  and  a  breach  of  the  peace. 
Therefore,  a  criminal  prosecution  can 
be  sustained  where  no  civil  actfon 
would  lie,  as,  for  instance,  in  this 
very  case,  where  the  libel  is  against 
a  class,  .  .  .  and  also  in  the  case 
of  a  libel  against  a  deceased  person." 
In  this  case  the  defendant  was  in- 


contrary  to  N.  Y.  Penal  Code,  §  317. 

But  in  Coulson  v.  State  (1884)  16 
Tex.  App.  189,  it  is  stated  that,  under 
the  Texas  statute,  libel  is  punishable 
on  account  of  its  tendency  to  injure 
the  reputation  of  a  person,  and  not 
on  account  of  its  tendency  and  intent 
to  create  a  breach  of  the  peace. 

Under  a  statute  permitting  truth  as 
&  defense  when  the  libel  charges  a 
penal  offense  and  states  the  time, 
place,  and  nature  of  the  offense,  truth 
is  not  a  defense  in  case  of  a  general 
charge  of  the  commission  of  such  of- 
fense. The  court  says  it  is  the  pol- 
icy of  the  law  to  suppress  the 
publication  of  all  scandalous  matter 
which  tends  to  bring  disgrace  and 
trouble  upon  the  citizen,  but  it  is  not 
its  policy  to  suppress  the  discovery 
of  crime,  whereby  the  state  may  be 
duly  notified  of  its  existence.  It  is  a 
matter  proper  for  public  information, 
for  it  always  concerns  the  public  in- 
terest that  crimes  be  revenged  and 
punished.  But  the  charge  must  be  at 
the  peril  of  the  person  making  it,  for, 
if  it  is  false,  he  will  be  guilty  of  libel. 
And  if  he  makes  the  charge  without 
the  specification,  he  will  be  guilty 
whether  the  statement  is  true  or  false. 
Johnson  v.  State  (1893)  31  Tex.  Grim. 
Rep.  464,  20  S.  W.  980. 

One  writing  a  letter  to  a  woman, 
informing  her  that  a  man  courting 
her  is  a  debauchee,  and  has  the  pox, 
and  is  not  worth  a  groat,  was  indicted 
at  sessions  in  London  and  fined  £200, 
and  he  brought  error  into  the  King's 
bench,  alleging  that  private  libel  is 
matter  for  which  one  is  not  indictable. 
But  the  court  ruled  that  such  private 
libel  tended  to  breach  of  the  peace  the 
same  as  challenges  to  duels,  and  there- 
fore the  offense  was  against  the  King, 
and  several  precedents  were  referred 
to  where  persons  had  been  indicted 
for  libels  against  men,  in  respect  to 
their  offices.  Rex  v.  Summer  (1665) 
1  Sid.  270,  82  Eng.  Reprint,  1099,  1 
Lev.  139,  83  Eng.  Reprint,  337. 

An  information  was  granted  where 
it  was  printed  in  a  newspaper  that 
Thomson,  alderman  and  a  justice  of 
the  peace,  was  scandalously  guilty  of 
"telling  a  lye  in  divers  companies;" 
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viz.,  that  Staples,  the  defendant,  had 
asked  Thomson's  pardon  for  publish- 
ing that  Thomson  was  married  to  one 
Mrs.  W.  This  was  on  the  ground  that 
the  word  "lye"  tended  to  bloodshed, 
and  Page,  J.,  said  the  information 
ought  the  rather  to.  go  in  this  case, 
because  no  action  would  lie.  Rex  v. 
Staples  (1738)  Andrews,  228,  96  En?. 
Reprint,  374. 

And  where  a  ludicrous  account  of 
a  marriage  between  an  actress  and  a 
married  man  in  Dublin  was  published, 
it  was  held  that  an  information  for 
libel  should  be  granted,  the  court  say- 
ing: "It  is  high  time  to  put  a  stop 
to  this  intermeddling  in  private  fami- 
lies." Rex  V.  Kinnersley  (1760)  1  W. 
Bl.  294,  96  Eng.  Reprint,  165. 

A  libel  is  not  a  breach  of  the  peace 
within  the  rule  as  to  bonds  to  keep 
the  peace.  It  tends  to  breach  of  the 
peace,  and  that  is  the  utmost.  Rex 
V.  Wilkes  (1763)  2  Wils.  161,  95  Eng. 
Reprint,  787. 

A  defamatory  libel  is  an  indictable 
offense,  not  because  of  the  injury 
which  may  be  done  to  the  reputation 
of  the  person  against  whom  it  is  di- 
rected, but  because  it  tends  to  create 
a  breach  of  the  peace,  and  so  to  dis- 
turb the  public  tranquillity.  It  is  the 
policy  of  the  law  to  leave  the  care  of 
men's  reputations  to  themselves,  an^ 
no  damages,  therefore,  done  simply 
to  the  reputation  of  anyone  by  an  in- 
dividual, is  foundation  for  a  criminal 
prosecution.  To  constitute  a  criminal 
libel  under  the  Canada  statute,  the 
publication  must  tend  to  blacken  the 
reputation  of  the  person  libeled,  by 
exposing  him  to  hatred,  contempt,  or 
ridicule,  or  be  designed  to  insult  him. 
Reg.  V.  Cameron  (1898)  2  Can.  Crim. 
Cas.  174. 

That  the  common  law  provides  for 
punishment  of  one  who  publishes  a 
libel  tending  to  breach  of  the  peace  is 
well  settled.  3  Co.  Inst.  174 — citing 
Ravensworth's  Case  (Eng.)  from  10 
Edw.  III.,  as  showing  that  a  libeler 
commits  a  public  offense,  and  may  be 
indicted  therefor  at  common  law. 

In  Glassmire  v.  Judkins  (1891)  84 
Mich.  447,  47  N.  W.  965,  it  is  stated 
that  libels  are  indictable  at  common 
law. 

The  common  law  making  the  publi- 


cation of  a  malicious  libel  a  criminal 
offense  was  in  force  in  Massachusetts 
in  1847.  Com.  v.  Chapman  (1847)  13 
Met.  (Mass.)  68. 

The  crime  of  libel  is  defined  as  an 
incitement  to  a  breach  of  the  peace 
by  means  of  a  written  instrument  con- 
taining matter  injurious  to  the  fame 
and  character  of  another,  in  Com.  v. 
Buckingham  (1824)  Thacher,  Crim. 
Cas.  (Masai)  51.  The  court  says: 
"By  onr  laws,  a  citizen  may  not  be 
charged  with  any  disgraceful  or  fla- 
gitious conduct,  affecting  his  good 
name,  his  standing  in  society,  or  his 
employment,  except  before  the  judicial 
tribunals  of  the  country,  where  he  may 
be  heard  in  his  defense,  and  be  tried 
according  to  the  established  rules  of 
law.  That  the  law  of  libel  is  ancient, 
and  dates  from  a  period  beyond  that 
of  newspapers,  is  no  reason,  in  my 
opinion,  for  relaxing  its  principles." 

To  be  convicted,  one  should  either 
be  the  contriver  of  the  libel,  or  the 
procurer  of  the  contriving  of  it,  or  the 
malicious  publisher  of  it  knowing  it 
to  be  a  libel.  Lamb's  Case  (1581)  9 
Coke,  59b,  77  Eng.  Reprint,  822. 

When  statutes  for  the  punishment 
of  libel  were  enacted,  they  generally 
defined  the  crime,  adopting,  in  many 
instances,  definitions  which  had  been 
formulated  for  civil  cases,  and  the 
courts  gradually  adopted  these  stat- 
utory definitions,  so  that,  in  many 
cases,  the  emphasis  was  placed  not 
on  the  tendency  of  the  publication  to 
disturb  the  public  peace,  but  on  its 
tendency  to  harm  the  individual  li- 
beled. 

If  the  statute  attempts  to  define 
criminal  libel,  the  alleged  libelous 
matter  must  come  within  the  statutory 
definition  to  be  punishable.  State  v. 
Elder  (1914)  19  N.  M.  393,  143  Pac. 
483. 

In  State  v.  Henderson  (1844)  30  S. 
C.  L.  (1  Rich.)  179,  it  was  said:  "The 
essential  ingredient  of  a  libel  is  that 
it  should  be  a  malicious  publication: 
and  where  the  obvious  design  an«] 
tendency  of  such  a  publication  are  to 
bring  the  subject  of  it  into  contempt 
and  ridicule,  it  will,  nevertheless,  be 
a  libel,  although  it  imputes  no  crime 
liable  to  be  punished  with  infamy." 

In  State  v.  Farley  (1827)  15  S.  C 
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in  a  criminal  prosecution,  the  defini- 
tion of  libel  given  by  Alexander  Ham- 
ilton, in  People  v.  Croswell  (1804)  3 
Johns.  Cas.  N.  Y.  337:  A  censori- 
ous or  ridiculing  writing,  picture,  or 
sign,  made  with  a  mischievous  and 
malicious  intent  towards  government, 
magistrates,  or  individuals. 

In  Melton  v.  State  (1842)  8  Humph. 
(Tenn.)  389,  the  court,  apparently 
proceeding  on  common-law  grounds, 
said :  "Any  malicious  publication,  ex- 
pressed in  printing  or  writing,  or  by 
pictures  or  signs,  tending  to  injure  the 
character  of  an  individual,  or  dimin- 
ish his  reputation,  is  a  libel." 

And  a  publication  charging,  A 
"scoundrelly  ring,"  a  band  of  con- 
spirators, who  have  defrauded,  cheat- 
ed, swindled,  plundered,  and  robbed, 
was  held  libelous.  State  v.  Atchison 
(1879)  3  Lea  (Tenn.)  729,  31  Am. 
Rep.  663.  The  court  said:  "It  is  a 
matter  calculated  to  give  those  who 
read  the  charge  an  ill  opinion  of  the 
parties,  and  to  lower  their  standing 
in  the  community." 

To.  be  criminally  libelous,  a  publi- 
cation need  not  impute  an  indictable 
offense.  It  is  enough,  if  false  and 
malicious,  that  it  imputes  conduct 
which  would  injure  the  reputation  of 
the  person  libeled,  or  degrade  him  in 
society,  or  lower  him  in  the  confidence 
of  the  community,  or  bring  him  into 
public  hatred  or  contempt.  State  v. 
Spear  (1881)  13  R.  I.  327. 

Under  a  statute  providing  pun- 
ishment for  any  person  who  shall 
wilfully  publish  of  another  any  false 
and  scandalous  matter  with  intent 
to  injure  or  defame  such  person, 
the  mere  fact  that  the  publication 
is  solely  of  a  statement  by  a  third 
person  is  no  defense.  State  v.  Hos- 
mer  (1914)  72  Or.  57,  142  Pac. 
581.  The  court  says  that  the  essence 
of  the  crime  of  libel  is  the  publication 
of  libelous  language,  and  does  not  gen- 
erally lie  in  the  authorship  of  the  ar- 
ticle. Every  repetition  of  false  and 
scandalous  matter  originated  by  a 
third  person  is  a  wilful  publication  of 
it,  rendering  the  person  so  repeating 
it  amenable  to  the  law.  If  he  repeats 
the  libelous  words  he  must  be  pre- 
pared to  prove  them,  or  suffer  the  le- 


that  one  who  gives  currency  to  a  libel 
is  equally  guilty  with  the  perpetrator 
of  the  libelous  charge;  otherwise, 
scandalous  reproaches  and  foul  in- 
famies could  be  uttered  with  auto- 
cratic impunity,  by  placing  between 
the  law  and  the  iniquity  of  the  act- 
the  presence  of  a  third  person. 

Under  a  statute  providing  that  libel 
is  a  false  or  malicious  publication 
which  exposes  any  person  to  public 
hatred,  contempt,  ridicule,  or  obloquy, 
or  which  tends  to  deprive  him  of  pub- 
lic confidence,  or  to  injure  him  in  his 
occupation,  the  material  element  of 
the  offense  is  the  exposure  of  the  per- 
son libeled  to  public  hatred,  contempt, 
ridicule,  or  obloquy,  or  depriving  him 
of  public  confidence,  or  injuring  him 
in  his  occupation.  Lawton  v.  Terri- 
tory (1900)  9  Okla.  456,  60  Pac.  98. 

"Words  written  or  printed  and  pub- 
lished, imputing  to  another  any  act 
the  tendency  of  which  is  to  disgrace 
him,  or  to  deprive  him  of  the  confi- 
dence and  good  will  of  society,  or  less- 
en its  esteem  for  him,  are  actionable 
per  se,  and  consequently  lay  the  foun- 
dation for  an  indictment  under  the 
statute."  State  v.  Smily  (1881)  87 
Ohio  St.  80,  41  Am.  Rep.  487.  > 

In  Koen  v.  State  (1892)  85  Nek 
676,  17  L.R.A.  821,  53  N.  W.  596,  the 
court,  in  considering  the  difference  in 
grade  of  libel  between  ordinary  libel 
and  that  published  by  a  newspaper  of 
general  circulation,  said  that  a  person 
who  wilfully  and  maliciously  violates 
the  law  by  a  publication  of  the  kind 
named  has  no  just  cause  of  complaint 
if  the  law  is  vindicated  by  punishing 
him  for  the  offense. 

To  justify  punishment  of  the  pub- 
lisher, the  libel  must  be  defamatory 
per  se,  or  provoke  to  wrath.  State  v. 
Elliott  (1901)  62  Kan.  869,  64  Pac. 
1027. 

lU.  Publication  of  truth. 

a.  At  common  law. 

Under  the  rule  that  the  object  of 
the  state  in  punishing  libel  is  to  pre- 
vent a  breach  of  the  peace,  it  is  immip- 
terial  whether  the  matter  published 
be  true  or  false.  And  in  cases  unaf- 
fected by  statute,  the  rule  is  thorough  . 
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ly  established  that  one  is  punishable 
criminally  for  the  publication  of  de- 
famatory truth  as  well  as  of  falsity. 

Alabama.— Brooke  v.  State  (1908) 
154  Ala.  53.  45  So.  622. 

Indiana.— Hartford  v.  State  (1884) 
96  Ind.  461,  49  Am.  Rep.  185. 
•    Iowa.— State  v.  Haskins  (1899)  109 
Iowa.  656.  47  L.R.A.  223,  77  Am.  St. 
Rep.  560,  80  N.  W.  1063. 

Massachusetts.  —  Com.  v.  Clap 
(1808)  4  Mass.  163.  3  Am.  Dec.  212; 
Com,  V.  Blanding  (1826)  3  Pick.  304, 

16  Am.  Dec.  214;  Com.  v.  Buckingham 
(1824)  Thacher.  Crim.  Cas.  58. 

Pennsylvania.  —  Com.  v.  Godshalk 
(1877)  18  Phila.  575;  Com.  v.  Brown 
(1892)  30  W.  N.  C.  320. 

Texas.— Smith  v.  State  (1870)  32 
Tex.  598;  Alsup  ▼.  State  (1922)  — 
Tex.  Crim.  Rep.  — ,  288  S.  W.  667. 

England. — Case  of  Scandalous  Li- 
bels (1605)  6  Coke,  125a,  77  Eng.  Re- 
print, 250;  Anonymous  (1706)  11  Mod. 
99,  88  Eng.  Reprint,  921;  Rex  v.  Bick- 
erton  (1721)  1  Strange,  498.  93  Eng. 
Reprint.  659;   Zenger's  Trial    (1735) 

17  How.  St.  Tr.  699;  Woodf all's  Case 
(1770)  20  How.  St.  Tr.  895;  Reg.  v. 
Bruks  (1796)  7  T.  R.  4.  101  Eng.  Re- 
print, 825;  Rex  ▼.  Harvey  (1823)  2 
Bam.  &  C.  257,  107  Eng.  Reprint.  379, 
3  Dowle.  &  R.  464,  2  L.  J.  K.  B.  4,  26 
Revised  Rep.  387;  Rex  v.  Grant  (1834) 
5  Barn  &  Ad.  1081,  110  Eng.  Reprint, 
1092,  3  Nev.  &  M.  106,  9  Eng.  Rul.  Cas. 
186;  Reg.  v.  Newman  (1852)  Dears. 
C.  C.  118.  1  El.  &  Bl.  268,  118  Eng. 
Reprint,  437.  S  Car.  &  K.  252.  22  L.  J. 
Q.  B.  N.  S.  156,  17  Jur.  617;  Reg.  v. 
Carden  (1879)  14  Cox,  C.  C.  364,  49  L. 
J.  Mag.  Cas.  N.  S.  1.  L.  R.  6  Q.  B.  Div. 
1.  41  L.  T.  N.  S.  504,  28  Week.  Rep. 
133,  44  J.  P.  119. 

Canada.— Reg.  v.  Dougall  (1874)  18 
Lower  Can.  Jur.  85;  Reg.  v.  Grenier 
(1897)  Rap.  Jud.  Quebec  6  B.  R.  31. 

It  is  not  material  whether  the  libel 
is  true  or  whether  the  person  against 
whom  it  is  made  be  of  good  or  ill 
fame,  for.  in  any  settled  state  of  gov- 
ernment, the  person  aggrieved  ought 
to  complain  for  every  injury  done 
him  in  the  ordinary  course  of  law, 
and  not  by  any  means  to  revenge  him- 
self either  by  the  odious  course  of 
libeling,  or  otherwise.    Case  of  Scan- 


dalous Libels  (Eng.)  supra.  And 
Coke  states  that  libeling  and  calum- 
niation are  an  offense  against  the  law 
of  God. 

It  requires  no  argument  to  prove 
that  a  libelous  publication  is  not  less 
likely  to  produce  violations  of  the  pub- 
lic peace  because  it  is  founded  in 
truth.  And  therefore,  however  it  is 
that  if  a  man  publishes  an  injurious 
truth  of  another  the  truth  of  the  pub- 
lication will  be  a  justification  in  « 
civil  action  for  damages,  yet  such  de- 
fense will  not  avail  in  an  indictment 
for  a  libel,  except  in  a  case  which 
arises  from  the  genius  of  our  Consti- 
tution, of  publications  respecting  can- 
didates for  public  office  conferred  by 
the  election  of  the  people,  and  of  per- 
sons holding  a  public  elective  office, 
the  people  having  an  interest  in  the 
publication  of  truths  relating  to  their 
public  servants.  The  exception  ex- 
tends, also,  to  the  case  of  complaints 
to  the  legislature  for  the  removal  of 
an  unworthy  officer,  and  to  some  other 
cases  where,  the  libels  being  first 
proved  to  be  justifiable. — ^that  is.  done 
with  good  motives  and  for  justifiable 
ends. — ^a  defendant  might  be  permit- 
ted to  give  in  evidence  the  truth  of 
the  words.  The  court  says  that,  dur- 
ing the  debates  in  the  House  of  Lords 
on  the  Fox  Libel  Bill,  the  twelve 
judges,  upon  a  question  put  to  them, 
declared  that  the  truth  or  falsity  of 
the  written  papers  was  not  material 
to  be  left  to  the  jury  upon  the  trial 
of  an  indictment  for  libel,  and  that 
it  made  no  difference  whether  the  epi- 
thet "false"  was  or  was  not  used  in 
the  indictment.  Com.  v.  Buckingham 
(1824)  Thacher,  Crim.  Cas.  (Mass.) 
37. 

In  Com.  V.  Godshalk  (1877)  13 
Phila.  (Pa.)  576,  the  court,  in  consid- 
ering the  question  of  liability  for  pub- 
lishing the  speech  of  an  attorney  in 
a  cause,  stated  that  in  criminal  pros- 
ecutions the  maxim  prevails,  "the 
greater  the  truth,  the  greater  the 
libel,"  if  the  publication  be  concern- 
ing a  private  citizen;  but  otherwise 
if  it  be  of  a  public  officer,  or  man  in 
public  capacity,  or  if  it  be  a  privi- 
leged publication,  for,  says  Blackstone, 
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is  the  things  to  be  punished  criminally. 

Where  accused  falsely  published  of 
the  King  that  he  was  insane,  stating 
that  he  spoke  from  authority,  it  was 
claimed ,  in  defense  that  remarks  to 
that  effect  had  appeared  in  other  pa- 
pers. Bayley,  J.,  says:  "A  distinc- 
tion has  been  made  between  an  untrue 
and  a  false  assertion,  and  it  has  been 
argued  that  if  a  party  assert  a  partic- 
ular fact,  believing  that  the  fact  ex- 
ists when  it  does  not,  although  that  be 
an  untrue  assertion,  yet  there  is  no 
criminality  in  it;  but  if  he  asserts 
that  which  he  knows  to  be  untrue,  that 
is  a  criminal  untruth  or  a  falsehood. 
Assuming  that  this  is  a  well-founded 
distinction,  I  think  that  if  a  person 
knowing  a  fact  not  to  be  true,  or  not 
having  the  means  of  knowing  whether 
it  be  true  or  not,  takes  upon  himself 
to  assert  that  it  is  so,  then  he  makes 
a  false  assertion,  or  is  guilty  of  crim- 
inal untruth,  if  it  turns  out  that  his 
assertion  is  unfounded.  In  the  one 
case  the  criminality  consists  in  as- 
serting that  which  he  knows  not  to  be 
true;  in  the  other,  he  is  making  an 
assertion  unwarrantably,  when  he 
does  not  know  whether  it  be  true  or 
not."  Best,  J.,  however,  says  wheth- 
er a  publication  is  true  or  false  is  not 
the  subject  of  inquiry  in  the  trial  of 
an  information  for  libel,  but  whether 
it  is  a  mischievous  or  innocent  paper. 
Rex  v.  Harvey  (1823)  2  Barn.  &  C.  257, 
107  Eng.  Reprint,  379. 

In  Reg.  V.  Newman  (1853)  Dears. 
"C.  C.  118,  1  El.  &  Bl.  268,  118  Eng.  Re- 
print, 437,  3  Car.  &  K.  252,  22  L.  J.  Q. 
B.  N.  S.  156,  17  Jur.  617,  Lord  Camp- 
bell, Ch.  J.,  said  that,  before  the  re- 
cent statute,  the  truth  of  the  charges 
contained  in  a  libel  was  no  defense  to 
an  indictment  for  publishing  it.  The 
truth  could  not  be  given  in  evidence, 
even  under  a  plea  of  not  guilty,  and 
no  special  justification  on  the  ground 
of  truth  could  be  pleaded.  It  was 
even  said,  "the  greater  the  truth,  the 
greater  the  libel." 

In  Reg.  V.  Garden  (Eng.)  supra, 
Cockburn,  Ch.  J.,  said  that  by  the  com- 
mon law  of  England,  independently  of 
any  statutory  enactment,  the  law  is 
that,  whatever  it  may  have  been  in 


fense  to  a  criminal  charge  of  libel. 

Where  the  statute  makes  the  publi- 
cation of  a  malicious  or  defamatory 
libel  a  misdemeanor,  truth  is  not  a 
defense  unless  the  publication  is 
shown  to  be  privileged.  At' common 
law,  the  truth  of  the  publication  is 
not  a  defense  to  a  criminal  prosecu- 
tion. Com.  V.  Brown  (1892)  30  W. 
N.  C.  (Pa.)  320.  "The  common  law 
and  our  statute  against  criminal  libels 
have  for  their  object  the  preservation 
of  the  peace  by  the  prevention  of  oc- 
casions to  persons  libeled  to  take  the 
law  into  their  own  hands  and,  by  ad- 
ministering punishment  without  pro- 
ceeding to  the  courts  for  redress,  to 
commit  a  breach  of  the  peace;  and  it 
may  well  be  that  the  publication  of 
a  truthful  statement  will  have  as 
great  a  tendency  to  disturb  the  peace 
as  of  one  which  is  untrue.  Lord  Mans- 
field's aphorism,  the  greater  the  truth 
the  greater  the  libel,'  was  based  upon 
principle,  and  fortified  by  authority." 

Publishing  the  report  of  a  coroner's 
inquest  that  the  deceased  was  found 
dead  in  a  tavern  kept  by  Fowler  and 
came  to  his  death  by  intoxication,  with 
the  comment  that  Fowler  administered 
the  liquid  poison,  and  warning  the 
public,  was  held  libelous.  The  truth 
of  the  eharge  was  held  no  defense. 
Com.  T.  Blanding  (1826)  3  Pick. 
(Mass.)  804,  15  Am.  Dec.  214.  The 
reason  given  was  because  the  interest 
of  the  public  requires  that  men  not 
invested  with  authority  by  the  laws 
shall  not  usurp  the  power  of  public 
accusation,  and  arraign  before  the 
public  with  malicious  motives  their 
neighbors  and  fellow  citizens,  expos- 
ing them  to  partial  trials  not  warrant- 
ed by  the  Constitution  or  laws,  and 
condemning  them  to  a  species  of  ig- 
nominy which  is  often  a  heavier  pun- 
ishment than  the  law  would  inflict, 
for  the  offenses  or  misconduct  of 
which  they  are  thus  officiously  ac- 
cused. Again,  there  are  some  subjects 
the  world  has  no  business  with. 
Whether  the  publication  of  them, 
therefore,  is  true  or  not,  cannot  avail 
the  accused,  because  they  ought  not 
to  be  published  at  aH. 

Where  one  published  of  an  auction- 
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eer  that  he  -was  a  liar,  a  acouhdrel,  a 
cheat,  a  swindler,  it  was  held  that  the 
truth  was  no  justification.  Com.  v. 
Clap  (1808)  4  Mass.  163,  3  Am.  Dec. 
212.  The  court  said  a  man  may  mali- 
ciously publish  the  truth  of  another 
with  tile  intent  to  defame  his  charac- 
ter, and,  if  the  publication  be  true, 
the  tendency  of  it  to  inflame  the  pas- 
sions and  to  excite  revenge  is  not  di- 
minished, but  may,  sometimes,  be 
strengthened.  The  court  further  said : 
"Yet  the  defendant  may  repel  the 
charge,  by  proving  that  the  publica- 
tion was  for  a  justifiable  purpose,  and 
not  malicious,  or  with  the  intent  to 
defame  any  man.  And  there  may  be 
cases  where  the  defendant,  having 
proved  the  purpose  justifiable,  may 
give  in  evidence  the  truth  of  the 
words,  when  such  evidence  will  tend 
to  negative  the  malice  and  intent  to 
defame." 

"There  have  always  been  some  ma- 
terial distinctions  preserved  between 
civil  actions,  in  which  damages  were 
sought  for  this  offense,  and  criminal 
proceedings.  In  a  criminal  proceed- 
ing at  common  law,  the  defenses  were 
but  two — a  denial,  and  a  plea  of  privi- 
leged communication.  The  truth  of 
the  matter  charged  could  not  be  given 
in  evidence  by  a  defendant.  It  was 
a  maxim  that  'the  greater  the  truth 
the  greater  the  libel.'  A  prosecution 
for  this  offense  was  founded  on  the 
thought  that  a  publication  of  a  libel 
was  likely  to  provoke  a  breach  of  the 
peace,  and  the  fact  that  it  was  true 
tended  rather  to  increase  the  proba- 
bilities of  such  a  result.  But,  in  a 
private  action  for  pecuniary  recom- 
pense, the  truth  of  the  charge  could 
always  be  shown  in  justification,  or 
in  mitigation  of  damages,  since,  as  it 
is  said,  a  man  is  entitled  to  no  better 
reputation  than  his  actual  character 
would  warrant.  In  course  of  time, 
the  rule  was  adopted  in  many  of  the 
states  of  the  Union  allowing  the  truth 
of  the  charge  to  be  shown  as  a  de- 
fense." State  v.  Haskins  (1899)  109 
Iowa,  656,  47  L.R.A.  223,  80  N.  W. 
1063. 

In  Hartford  v.  State  (1884)  86  Ind. 
461,  49  Am.  Rep.  186,  the  court  says 
that  in  criminal  prosecutions  for  libel 
at  common  law,  truth  was  no  justifi- 


cation, but  that  rule  has  been  general- 
ly changed  by  statute  in  this  country. 

Under  a  statute  providing  punish- 
ment for  any  person  who  publishes  a 
libel  of  another  which  may  tend  to 
provoke  a  breach  of  the  peace^  the  li- 
bel need  not  be  shown  to  be  false,  al- 
though the  Constitution  allows  proof 
of  truth  as  a  defense  to  libel.  Brooke 
V.  State  (1908)  154  Ala.  53,  45  So.  622. 

"In  indictments  at  the  common  law 
the  rule  was  that  the  truth  of  the  libel 
could  not  be  shown  in  defense  of  the 
prosecution,  notwithstanding  the  in- 
dictment alleged  that  the  libel  wa& 
false.  The  truth  or  falsity  of  the  libel, 
notwithstanding  the  allegation  in  the 
indictment  of  its  falsity,  was  regarded 
as  an  immaterial  issue.  .  .  .  It  is 
true  that  the  rule  at  common  law  as 
to  the  defendant  offering  evidence  of 
the  truth  of  the  libel  has  been  changed 
by  a  constitutional  provision  in  this 
state  (Const.  1901,  §  12,  art.  1)  which 
authorizes  evidence  of  the  truth  of 
the  libel;  but  this  does  not  affect  the 
question  under  consideration.  The 
constitutional  provision  is  silent  as 
for  what  purpose  or  to  what  extent 
the  evidence  is  admissible,  whether  in 
justification  or  mitigation.  The  con- 
stitutional provision  does  not  imply 
that  the  libel  must  be  shown  to  be 
false." 

To  charge  that  a  person  was  a  par- 
ticipant in  an  orgy,  and  attempted  to 
conmiit  adultery,  was  held  libelous. 
The  truth  could  not  be  shown  in  de- 
fense, as  6  &  7  Vict.,  passed  after 
there  was  a  Parliament  in  Canada, 
had  no  application  there;  besides,  the 
attempted  retraction  admitted  the  un- 
truth. Reg.  v.  Dougall  (1874)  18 
Lower  Can.  Jur.  85. 

It  is  only  In  prosecutions  for  the 
publication  of  papers  investigating 
the  conduct  of  officers,  or  of  persons 
acting  in  a  public  capacity,  and  where 
the  matter  is  proper  for  public  infor- 
mation, that  the  truth  may  be  given 
in  evidence.  In  libels  upon  private 
individuals,  however  true  the  charges 
may  be,  their  publication  incites  and 
provokes  the  mischief  designed  to  be 
repressed  by  the  public  prosecution  of 
libels.  Smith  v.  State  (1870)  32  Tex. 
598. 

In  Anonymous  (1706)   11  Mod.  99. 
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88  Eng.  Reprint,  921,  which  was  a 
civil  action.  Holt,  Ch.  J.,  said  that  a 
libel  could  not  be  justified  in  a  crimi- 
nal  prosecution. 

In  Woodfall's  Case  (1770)  20  How. 
St.  Tr.  (Eng.)  896,  it  is  stated  that 
Lord  Mansfield  asserted  that  the  at- 
torney for  the  defense  had  admitted 
that  the  truth  or  falsehood  of  a  libel, 
whether  public  or  private,  however 
prosecuted,  was  oBt  of  the  question, 
whereat  it  is  asserted  that  every  man 
in  the  court  was  shocked,  and  the  at- 
torney, after  consultation  with  his 
friends,  assured  the  court  he  had  made 
no  such  admission,  whereupon  Lord 
Mansfield  asked  his  pardon. 

Where  a  solicitor  and  assignee  in 
bankruptcy  were  charged  with  having 
made  a  false  allegation  respecting  the 
sale  of  a  newspaper,  it  was  held  that 
the  defendant  could  not  go  into  the 
history  of  the  transaction  so  as  to 
show  the  truth  of  the  libel.  Rex  v. 
Grant  (1834)  5  Barn.  &  Ad.  1081,  110 
Eng.  Reprint,  1092,  3  Nev.  &  M.  106,  9 
Eng.  Rul.  Cas.  186. 

In  Zenger's  Trial  (1786)  17  How.  St. 
Tr.  (Eng.)  699,  which  was  a  prosecu- 
tion in  the  colony  of  New  York  for 
libel  upon  its  governor,  Mr.  Hamilton, 
counsel  for  defendant,  undertook  to 
prove  the  truth  of  the  writing,  but  the 
chief  justice  said:  "You  cannot  be 
admitted  to  give  the  truth  of  a  libel 
in  evidence.  A  libel  is  not  to  be  justi- 
fied, for  it  is  nevertheless  a  libel 
though  it  is  true." 

In  People  v.  Croswell  (1804)  8 
Johns.  Cas.  (N.  Y.)  337,  a  very  im- 
portant case  upon  the  question  of 
truth  as  a  defense  came  before  the 
New  York  court  in  its  early  days.  In 
that  case,  Chancellor  Kent  traces  the 
law  of  libel  to  early  Ehglish  statutes, 
which  always  described  the  offense  as 
a  false  publication.  The  case  involved 
an  alleged  libel  upon  President  Jeffer- 
son, and  one  question  in  the  case  was 
whether  or  not  the  truth  was  a  de- 
fense. The  cause  was  argued  by  Alex- 
ander Hamilton  on  one  side,  and  by 
Attorney  General  Spencer,  afterwards 
chief  justice  of  the  court,  on  the  other. 
The  court  was  equally  divided  in 
opinion.  Chancellor  Kent  taking  the 
position  that  evil  intent  was  neces- 
sary to  create  a  criminal  libel,  saying: 


If  the  jury  is  satisfied  "that  the  pub- 
lication is  innocent,  that  it  has  no 
mischievous  or  evil  tendency,  that  the 
mind  of  the  writer  was  not  in  fault, 
that  the  publication  was  inadvertent, 
or  from  any  other  cause  was  no  libel, 
how  can  they  conscientiously  pro- 
nounce the  defendant  guilty  from  the 
mere  fact  of  publication?"  And  since 
the  libel  is  a  publication  made  with 
malicious  intent,  the  truth  or  false- 
hood of  the  charge  may,  in  many  cases, 
be  a  very  material  and  pertinent  con- 
sideration with  the  jury,  in  order  to 
determine  the  intent.  The  chancellor 
asks :  "What  can  be  a  more  important 
circumstance  than  the  truth  of  the 
charge  to  determine  the  nature  of  the 
motive  in  making  it?  At  the  same 
time,  this  doctrine  will  not  go  to  toler- 
ate libels  upon  private  character,  or 
the  circulation  of  charges  for  sedi- 
tious and  wicked  ends,  or  to  justify 
exposing  to  the  public  eye  one's  per- 
sonal defects  or  misfortunes.  The 
public  have  no  concern  with,  nor  are 
they  injured  by,  such  information,  and 
the  truth  of  the  charge  would  rather 
aggravate  than  lessen  the  baseness 
and  evil  tendency  of  the  publication. 
It'will,  therefore,  still  remain,  in  every 
case,  a  question  for  the  jury,  what  was 
the  intent  and  tendency  of  the  paper, 
and  how  far  the  truth,  in  the  given 
case,  has  been  used  for  commendable, 
or  abused  for  malicious,  purposes." 
The  chancellor  states  that  the  doctrine 
that  truth  is  no  defense  to  libel  origi- 
nated in  the  Star  Chamber,  and  that 
it  was  regarded  as  a  new  doctrine. 
He  continues:  "I  have  thus  shown 
that  the  rule  denying  permission  to 
give  the  truth  in  evidence  was  not  an 
original  rule  of  the  common  law.  The 
ancient  statutes  and  precedents, 
which  are  the  only  memorials  to  which 
we  can  resort,  all  place  the  crime  on 
its  falsity.  The  Court  of  Star  Cham- 
ber originated  the  doctrine,  and  ii  was 
considered  an  innovation.  When  it  was 
brought  into  a  court  of  common  law, 
it  was  resisted  and  denied;  the  court 
dared  not  practise  upon  it,  and  the 
jury  gave  it  their  negative.  Lord  Holt 
totally  disregarded  the  rule,  in  the 
case  of  Fuller  (5  St  Tr.  (Eng.)  444) ; 
and  it  did  not  become  an  express  de- 
cision of  a  court  of  common  law  till 
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Franklin's  Case,  in  1781  (9  St.  Tr. 
(Eng.)  269) ;  and  there  the  counsel 
made  a  zealous  struggle  against  it,  as 
new,  dangerous,  and  arbitrary.  In  the 
trial  of  Home  (11  St.  Tr.  (Eng.)  283), 
Lord  MansfiMd  laid  the  rule  aside, 
and  the  counsel  for  the  Grown  re- 
joiced at  an  opportunity  to  meet  the 
defendant  upon  the  merits  of  the  ac- 
cusation. In  1792  it  was  made  a  ques- 
tionable point  in  the  House  of  Lords, 
and  one  of  the  highest  law  characters 
in  the  House  seems  to  have  borne  his 
testimony  against  it.  I  feel  myself, 
therefore,  at  full  liberty  to  examine 
this  question  upon  principle,  and  to 
lay  the  doctrine  aside,  if  it  shall  ap- 
pear unjust  in  itself,  or  incompatible 
with  public  liberty  and  the  rights  of 
the  press."  The  opinion  of  Lewis,  Ch. 
J.,  reached  the  conclusion  that  the 
truth  was  not  a  defense.  He  stated 
that,  on  reflection,  he  was  satisfied  that 
truth  may  be  as  dangerous  to  society 
as  falsehood  when  exhibited  in  a  way 
calculated  to  disturb  the  public  tran- 
quillity, or  to  excite  to  a  breach  of  the 
peace.  But  very  soon  afterwards  the 
legislature  passed  a  statute  declaring 
that  in  every  prosecution  for  libel  it 
shall  be  lawful  for  defendant  to  give 
in  evidence,  in  his  defense,  the  truth 
of  the  matter  contained  in  the  publi- 
cation, providing  always  that  such 
evidence  shall  not  be  a  justification 
unless,  on  the  trial,  it  shall  be  made 
satisfactorily  to  appear  that  the  mat- 
ter charged  as  libelous  was  published 
with  good  motives  and  for  justifiable 
ends. 

Shortly  after  that  case,  the  question 
came  before  the  supreme  court  of 
South  Carolina,  and  the  question  was 
again  thoroughly  discussed. 

In  State  v.  Lehre  (1811)  4  S.  C.  L. 
(2  Brev.)  447,  4  Am.  L.  J.  (Hall)  48, 
7  S.  C.  L.  (2  Treadw.  Const.)  809,  the 
court  states  that  all  the  great  ex- 
pounders of  the  law,  from  Lord  Coke 
to  Blackstone,  had  uniformly  laid  it 
down  as  a  rule  of  the  common  law  that 
the  truth  of  a  libel  cannot  be  given 
in  evidence  in  a  criminal  prosecution 
for  its  publication.  The  court  says 
that  this  was  the  rule  in  all  England, 
and  most  probably  was  derived  from 
the  civil  law;  that  England  had  been 


governed  by  it  for  nearly  400  years; 
and,  in  combating  the  idea  that  it 
originated  in  the  Star  Chamber,  the 
court  said  (citation  from  7  S.  C.  L. 
and  4  Am.  L.  J.  [Hall]  )  :  'It  is  a  great 
error  to  look  to  the  first  sources  of 
the  common  law  for  the  purity  of  its 
principles.  The  best  and  purest  of 
these  are  of  later  accession.  The 
sources  of  the  common  law  (except 
such  parts  as  were  derived  from  the 
laws  of  Rome)  were  shallow  and 
muddy.  In  its  downward  course  it 
has  been  continually  filtered  and  en- 
larged, by  passing  through  courts  of 
increased  wisdom  and  science;  and  it 
is  owing  to  l^ese  continued  filterings 
and  accessions,  that  we  see  it  as  it 
now  is — a  clear,  wholesome,  deep,  and 
majestic  stream.  The  most  ancient 
decisions  rest  chiefly  upon  feudal 
principles,  or  upon  reasons  altogether 
barbarous  and  preposterous;  these 
have  been  gradually  disregarded;  and 
we  see  more  modem  adjudications 
supported  by  such  solid  and  rational 
grounds  that  we  n^y  now  say  of  the 
common  law,  with  a  very  few  excep- 
tions, that  nothing  is  law  which  is 
not  reason." 

i.  Vnder  gtatutea. 

The  constitutions  and  statutes  have, 
from  time  to  time,  provided  that  truth 
may  be  a  justification  for  the  publica- 
tion of  what  otherwise  would  be  a 
criminal  libel,  until  now  such  statutes 
exist  almost  universally.  The  statutes 
vary  more  or  less  in  their  provisions, 
and  the  question  of  how  far  truth  is 
a  justification  under  them  depends  up- 
on the  language  of  the  particular  stat- 
ute in  question.  The  construction  of 
the  provision  that  truth  may  be  given 
in  evidence  in  connection  with  other 
provisions  in  the  statutes  will  be  set 
out  in  subsequent  subdivisions  of  this 
annotation,  but  it  may  be  stated  that, 
under  some  of  the  statutes,  truth  alone 
is  held  to  be  an  absolute  justification. 

In  State  v.  Mays  (1910)  67  Wash. 
640,  107  Pac.  863,  21  Ann.  Cas.  830, 
it  is  said:  "The  law  of  libel  under- 
went many  radical  changes  in  the 
early  part  of  the  nineteenth  century. 
Some  of  the  earlier  state  constitutions 
provided  that  in>all  prosecutions  for 
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libel  the  truth  might  be  given  in  evi- 
dence, and  if  it  appeared  that  the  mat- 
ter charged  as  libelous  was  true,  and 
was  published  with  good  motives  and 
for  justifiable  ends,  the  defendant 
should  be  acquitted.  Others  limited 
the  right  to  prove  the  truth  of  the 
charge  to  prosecutions  respecting  the 
official  conduct  of  the  men  in  public 
capacity,  or  the  qualification  of  those 
who  were  candidates  for  the  suffrages 
of  the  people,  or  where  the  matter 
published  was  proper  for  public  infor- 
mation." 

Under  the  Indiana  statutes,  truth 
is  a  justification,  regardless  of  the 
motive  with  which  the  publication  is 
made.  State  v.  Bush  (1890)  122  Ind. 
42,  23  N.  E.  677;  Hartford  v.  State 
(1884)  96  Ind.  461,  49  Am.  Rep.  185. 

If,  by  Statute,  criminal  libel  is  the 
publication  of  a  false  statement,  con- 
viction cannot  be  had  if  the  statement 
was  true,  or  if  the  jury  have  a  rea- 
sonable doubt  as  to  its  truth.  State 
v.  Bush  (Ind.)  supra. 

Under  the  Louisiana  statute  truth 
is  a  defense.  State  v.  Butman  (1860) 
15  La.  Ann.  166. 

Under  a  statute  providing  that  any 
person  who  wilfully  delivers  or  trans- 
mits to  the  publisher  of  a  newspaper, 
for  publication  therein,  any  libelous 
matter  untrue  in  fact,  and  secures  the 
publication  of  the  same,  is  guilty  of  a 
misdemeanor,  it  is  necessary  that  the 
statement  should  be  libelous  and  un- 
true in  fact.  And  the  mere  statement 
that  one  intends  to  apply  for  consoli- 
dation of  two  towns  is  not  libelous. 
State  V.  Renner  (1906)  74  N.  J.  L. 
148,  64  Atl.  988. 

Where  the  published  libel  charged 
a  party  with  criminal  intimacy  with 
a  woman  of  dissolute  character,  and 
with  malicious  mischief  in  breaking 
furniture,  and  with  drunkenness  in 
a  public  place,  it  was  held  that  under 
Texas  Penal  Code,  art.  642,  the  defend- 
ant was  entitled  to  prove  the  truth 
of  the  allegations  made  in  the  libel. 
Johnson  v.  State  (1893)  31  Tex.  Crim. 
Rep.  464,  20  S.  W.  980. 

In  a  prosecution  for  libel  charging 
the  prosecuting  attorney  with  bribing 
or  intimidating  witnesses,  it  was  held 
that  the  truth  could  be  shown  in  de- 


fense. Johnson  v.  State  (1893)  31 
Tex.  Crim.  Rep.  569,  21  S.  W.  541. 

A  publication  that  a  candidate  for 
office -is  dishonest  is  not  libelous,  if 
true,  but  the  good  faith  of  the  author 
and  publisher  will  not  give  him  im- 
munity if  the  facts  are  not  true.  Al- 
Bup  V.  State  (1922)  —  Tex.  Crim.  Rep. 
— ,  238  S.  W.  667. 

Where  the  libel  charged  that  the 
prosecutor  was  a  liar,  a  swindler,  and 
a  deadbeat,  imputing  that  he  was  no- 
toriously bad  and  of  infamous  char- 
acter, no  conviction  could  be  had 
under  a  statute  providing  that  the 
truth  may  be  shown  where  it  is  stated 
in  the  libel  that  the  person  is  of  no- 
toriously bad  or  infamous  character, 
if  such  was  shown  to  be  his  charac- 
ter. Leader  v.  State  (1878)  4  Tex. 
App.  162. 

A  paper  published  that  the  prose- 
cutor was  a  gambler,  a  card  sharp,  a 
member  of  a  band  confederating  to  win 
money,  and  that  he  assumed  the  title  of 
pasha  in  order  to  gain  access  to  clubs 
and  win  money.  An  indictment  hav- 
ing been  found,  accused  proved  the 
truth  of  the  charge  and  secured  a  ver- 
dict. Reg.  ex  rel.  Lambri  v.  Labou- 
chere  (1880)  14  Cox,  C.  C.  (Eng.)  419. 

Similar  rulings  were  made  in  John- 
son V.  State  (1893)  31  Tex.  Crim.  Rep. 
464,  20  S.  W.  980;  State  v.  Lomack 
(1905)  180  Iowa,  79,  106  N.  W.  386; 
and  Razee  v.  State  (1906)  73  Neb. 
782,  103  N.  W.  438. 

But  where  the  statute  and  Constitu- 
tion authorize  the  defendant  to  justi- 
fy by  showing  the  truth  of  the  mat- 
ter, and  that  it  was  published  with 
good  motives  and  justifiable  ends, 
truth  alone  is  not  sufficient,  but  the 
publication  must  have  been  with  good 
motives  and  for  justifiable  ends.  And 
the  court  states  that  it  would  be  ob- 
vious that  some  publications  affecting 
private  citizens  could  not  be  from 
good  motives  and  with  justifiable  ends. 
People  V.  Simons  (1823)  1  Wheeler, 
C.  C.  (N.  Y.)  339. 

Under  Quebec  Oiminal  Code,  it 
was  held  that  a  plea  of  justification 
of  libel  should  allege  that  the  matter 
was  true,  and  that  it  was  for  the  pub- 
lic benefit  that  such  matter  should  be 
published,  and  set  out  the  fiicts  to 
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show  that  the  publication  was  for  the 
public  good.  Reg.  v.  Grenier  (1897) 
Rap.  Jud.  Quebec  6  B.  R.  81.  The 
publication  charged  a  party  with  be- 
ing a  boodler,  a  political  acrobat,  and 
traitor. 

Under  a  statute  providing  that  on 
trial  of  an  indictment  for  a  defama- 
tory libel  the  truth  of  the  matter  may 
be  inquired  into,  but  shall  not  amount 
to  a  defense  unless  it  was  for  the 
public  benefit  that  the  matter  should 
be  published,  it  was  held  in  Reg.  v. 
Newman  (1852)  1  Dears,  C.  C.  85,  1 
El.  &  Bl.  268,  437,  118  Eng.  Reprint, 
487,  8  Car.  &  K.  252,  22  L.  J.  Q.  B. 
N.  S.  156,  17  Jur.  617,  where  the  pub- 
lisher was  charged  with  libeling  a  for- 
mer priest,  who  was  then  denouncing 
the  Catholic  Church  and  priesthood, 
and  the  defense  published  a  long  list 
of  sexual  crimes,  attempting  to  justify 
the  publication  under  6  &  7  Vict.  chap. 
96,  §  6,  that  on  the  failure  of  the  de- 
fendant to  prove  any  of  the  matters 
alleged  in  justification,  he  would  be 
guilty  of  criminal  libel. 

After  the  adoption  of  the  Constitu- 
tion of  1895,  in  South  Carolina,  pro- 
viding that  in  all  indictments  for  libel 
the  truth  of  the  alleged  libel  may  be 
given  in  evidence,  and  the  iury  shall 
be  the  judges  of  the  law  and  facts,  the 
question  of  the  effect  of  the  provision 
came  before  the  court  in  State  v. 
Brock  (1901)  61  S.  C.  163,  89  S.  E. 
869,  and  the  trial  judge  ruled  that  the 
effect  of  the  provision  was  merely  to 
permit  evidence  of  the  truth  to  be 
given  in  mitigation.  The  conviction 
was  reversed,  and  a  quorum  concurred 
merely  in  the  reversal,  but  Pope,  J., 
says:  "It  seems  to  us  it  is  the  old 
battle  as  to  the  power  of  the  jury  to 
determine  the  intent  of  the  person  who 
has  published  the  libel,  it  being  con- 
tended, on  the  one  side,  that  all  the 
jury  can  determine  is  the  publication 
of  the  libel  and  the  truth  of  the  in- 
nuendoes, while  the  intent  was  to  be 
determined  by  the  court,  while,  on  the 
other  hand,  it  was  contended  that  the 
whole  case  was  to  be  submitted  to  the 
jury  for  their  verdict.  The  former 
was  the  practice  in  the  English  courts 
until  the  statute  passed  in  the  32d 
year  of  the  reign  of  George  III.,  which 


restored  to  juries  the  right  of  decid- 
ing upon  the  intention,  as  well  as  the 
fact  of  the  publication  and  the  truth 
of  the  innuendoes." 

«.  Effect  of  truth  on  allowing  informa- 
tion to  be  filed. 

In  considering  the  right  to  publish 
the  truth  regardless  of  its  possible 
effect  upon  the  public  peace,  care 
must  be  taken  not  to  become  confused 
by  the  fact  that  the  courts  in  England 
refused  to  allow  the  filing  of  an  infor- 
mation in  the  absence  of  an  affidavit 
denying  the  truth  of  the  publication. 
There  were  several  methods  of  pro- 
ceeding criminally  against  the  pub- 
lisher of  a  libel.  It  might  be  by  in- 
dictment, by  information  before  a 
magistrate,  or,  where  expedition  was 
necessary,  by  an  informatioh  allowed 
by  the  ling's  or  Queen's  bench. 

In  Yates  v.  Reg.  (1885)  15  Cox,  C. 
C.  (Eng.)  688,  it  is  stated  that,  prior 
to  the  Act  of  1881,  one  could  be  pro- 
ceeded against  criminally  for  publi- 
cation of  a  libel  by  an  information 
filed  ex  officio  by  the  attorney  general, 
by  order  of  the  Queen's  bench,  by  a 
summons  or  warrant  issued  by  a  mag- 
istrate, or  by  bill  of  indictment  pre- 
sented to  the  grand  jury,  and  that  the 
information  mirht  be  filed  at  the  suit 
of  a  private  prosecutor  if  the  libel 
was  of  a  nature  so  gross,  notorious, 
and  atrocious  as  to  justify,  in  the 
judgment  of  the  court,  a  departure  in 
the  interests  of  the  public  from  the 
ordinary  course  of  the  criminal  law; 
and  in  such  case  an  affidavit  of  the 
falsity  of  the  publication  was  required 
before  the  infamation  would  be  is- 
sued. 

It  will  thus  be  seen  that  the  allow- 
ance of  an  information  was  under  the 
control  of  the  court,  and  a  clear  ease 
must  be  made  out,  including  a  show- 
ing of  falsity  of  publication,  before 
the  court  would  act. 

The  information  for  libel  may  be 
refused  if  the  party  will  not  deny  the 
charge  under  oath.  Rex  v.  Miles 
(1779)  1  Dougl.  K.  B.  284,  99  Eng.  Re- 
print, 185;  Rex  v.  Haswell  (1780)  1 
Dougl.  K.  B.  387,  99  Eng.  Reprint,  249; 
Reg.  V.  Whelan  (1862)  1  Pr.  Edw.  Isl. 
220. 
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Where  the  president  of  a  bank,  who 
-was  a  member  of  Parliament,  was 
charsred  with  bribery,  and  applied  for 
an  information,  the.  court  recogrnized 
the  rule  that  an  exculpatory  affidavit 
was  necessary. 

Insufficiency  of  an  affidavit  of  truth 
will  defeat  an  application  for  an  in- 
formation. Rex  V.  Taylor  (1837)  1 
Jur.  (EnK.)  53. 

Where  an  information  was  attacked 
for  charging  that  an  apothecary  had 
impersonated  a  doctor,  and  written  a 
prescription,  and  taken  a  fee,  the  court 
said  that  while  truth  was  no  justifi- 
cation for  a  libel,  it  was  a  reason  why 
the  extraordinary  remedy  by  informa- 
tion should  not  be  granted,  but  the 
case  should  be  left  to  the  ordinary 
course  before  a  grand  jury.  Rex  v. 
Bickerton  (1722)  1  Strange,  498,  98 
Eng.  Reprint,  659. 

The  justification  must  go  to  the 
whole  matter  published.  Reg.  v.  Wil- 
kinson (1878)  42  U.  C.  Q.  B.  492. 

A  manager  of  a  railroad  system  was 
refused  leave  to  file  a  criminal  infor- 
mation, when  he  had  been  charged 
with  irregularities  in  his  position  as 
to  contracts  and  commissions.  This 
was  because  a  rule  should  not  be 
granted,  except  in  cases  for  the  pub- 
lic benefit.  Reg.  v.  Wilson  (1878)  48 
U.  C.  Q;  B.  683. 

The  fact  that  an  applicant  for  an 
information  for  publication  of  a  li- 
bel is  a  nonresident  foreigner  is 
a  very  cogent  reason  why  the  court 
should  not  interfere,  and  the  rule 
was  denied  on  the  authority  of 
Rex  V.  Topham  (1791)  4  T.  R.  126, 
100  Eng.  Reprint,  931,  2  Revised  Rep. 
343,  where  the  object  was  to  punish 
the  publication  of  a  libel  upon  a  de- 
ceased relative  of  the  applicant  for 
the  rule.  Reg.  v.  Labonchere  (1884) 
15  Cox,  C.  C.  (Eng.)  415.  The  court 
said  it  was  very  unlikely  that  a 
breach  of  the  peace  would  follow  such 
a  publication.  It  further  said  it  must 
be  a  very  unusual  publication  to  jus- 
tify an  indictment  or  information  for 
aspersing  the  character  of  the  dead. 

An  ihformation  was  granted  where 
the  defendant,  in  a  letter,  accused  the 
prosecutor  of  an  unnatural  crime,  al- 
though the  prosecutor  did  not  deny  the 


charge  against  him.  The  court  says 
that  not  only  was  the  letter  intended 
to  extort  money  to  compromise  a  fel- 
ony, but  the  accusation  was  so  general 
that  it  hardly  admitted  a  direct  an- 
swer. Rex  V.  Dennison  (1773)  Loift, 
148,  98  Eng.  Reprint,  581.  In  this 
case  the  defendant  had  been  confessor 
to  the  prosecutor,  but  had  renounced 
Catholicism,  and  become,  the  court 
said,  a  "Protestant  extortioner." 

An  information  was  refused  for 
libel  in  an  advertisement  published, 
at  the  request  of  a  husband,  concern- 
ing his  wife,  in  order  to  reclaim  her. 
Rex  V.  Masters  (1754)  Sayer,  122,  96 
Eng.  Reprint,  824. 

An  information  was  denied  where 
the  granting  of  it  would  be  a  discour- 
agement to  learned  inquiries,  as  for 
publishing  that  Ward's  pill  and  drop 
had  done  great  mischief  in  twelve  dif- 
ferent cases,  and  were  a  compound  of 
poison  and  antimony.  Rex  v.  Roberts 
(1734)  6  Bacon,  Abr.  (Eng.)  341. 

IV.  IfeceasUy  of  malice. 

As  has  been  seen,  at  common  law,  a 
defamatory  publication  was  a  libel, 
although  true.  Under  these  circum- 
stances, in  the  absence  of  privilege, 
which  will  be  discussed  in  a  subse- 
quent subdivision  of  this  annotation, 
the  fact  of  publication  was  generally 
sufficient  to  sustain  a  conviction,  re- 
gardless of  the  motive  which  prompt- 
ed the  publication.  Many  of  the 
statutes  now  define  libel  as  a  malicious 
publication,  but  the  malice  referred  to 
is  not  hatred  or  ill  will  against  the 
person  libeled,  but  is  legal  malice, 
which  means  merely  the  intent  to  pub- 
lish the  defamatory  matter. 

fhus,  in  Rex  v.  Harvey  (1823)  2 
Barn.  &  C.  257,  107  Eng.  Reprint,  379, 
it  was  held  that  to  publish  falsely  that 
his  Majesty  labored  under  mental 
insanity  was  libelous,  and  malice 
would  be  presumed.  Best,  J.,  said: 
"The  paper  set  forth  in  this  informa- 
tion is  most  correctly  called  by  it  a 
false,  scandalous,  and  malicious  libel. 
We  have  been  told  by  the  defendant's 
counsel  that  malice  is  the  gist  of  this 
prosecution.  I  accede  to  this,  but  we 
must  settle  what  is  meant  by  the  term 
'malice.'    The  legal  Import  of  this  term 
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differs  from  its  acceptation  in  com- 
mon conversation.  It  is  not,  as  in 
ordinary  speech,  only  an  expression 
of  hatred  or  ill  will  to  an  individual, 
but  means  any  wicked  or  mischievous 
intention  of  the  mind.  'Malice,'  in 
the  law  relative  to  libels,  means  legral 
malice.  The  only  question  which  the 
jury  had  to  decide  was  whether  a  pa- 
per which  falsely  represented  that  the 
sovereign  of  the  country  was  insane, 
and  so  incapable  of  discharging  the 
duties  of  his  office,  was  a  mischievous 
paper;  no  men,  whose  minds  were  not 
disordered,  could  hesitate  how  to  de- 
cide such  a  question.  It  is  not  pos- 
sible to  imagine  any  publication  more 
calculated  to  produce  irritation  and 
disorder  throughout  the  country,  and 
the  publishers  must  be  taken,  accord- 
ing to  legal  reasons,  to  have  intended 
to  produce  those  consequences  which 
it  was  calculated  to  produce." 

This  case  was  approved  in  Reg.  v. 
Munslow  [1895]  1  Q.  B.  (Eng.)  768. 
64  L.  J.  Mag.  Cas.  N.  S.  138,  15  Re- 
ports, 192,  72  L.  T.  N.  S.  301,  43  Week. 
Rep.  495,  18  Cox,  C.  C.  112,  10  Am. 
Crim.  Rep.  480,  which  was  under  Libel 
Act  1848,  §  5,  providing  that  if  any 
person  maliciously  publishes  a  de- 
famatory libel  he  shall  be  punished. 
It  was  held  that  the  presumption 
would  be  that  it  was  malicious,  and 
the  failure  of  an  indictment  to  allege 
"maliciously"  would  not  invalidate. 
The  libelous  writing  was  not  shown  in 
this  last  case,  but  it  was  a  libel  on 
an  individual. 

State  v.  Payne  (reported  herewith) 
ante,  1465,  recognizes  that  the  illegal- 
ity and  malice  involved  in  the  pub- 
lication of  a  libel  constitute  the  es- 
sence of  the  offense.  . 

Malice  is  the  essence  of  libel,  and 
any  definition  of  libel  which  should 
not  embrace  this  characterization 
would  be  defective.  But  any  act  done 
wilfully  and  purposely  to  the  prejudice 
and  injury  of  another,  which  is  un- 
lawful, is,  as  against  that  person, 
malicious.  It  is  not  necessary,  to 
render  the  act  malicious,  that  the  per- 
son be  actuated  by  a  feeling  of  hatred 
or  ill  will  towards  the  individual,  or 
that  he  entertain  and  pursue  any 
general  bad  purpose  or  design.    Com. 


V.  Snelling  (1834)  16  Pick.  (Mass.) 
837. 

People  V.  Hebberd  (1916)  96  Misc. 
617, 162  N.  Y.  Supp.  80,  recognizes  the 
rule  that,  to  establish  criminal  libel, 
a  malicious  intent  must  be   shown. 

But,  although  ill  will  and  malice 
constitute  the  essence  of  the  offense 
of  criminal  libel,  the  malice  is  gener- 
ally presumed  to  exist  from  the  fact 
of  publication.  State  v.  Payne  (re- 
ported herewith). 

The  evil  design  which  is  an  essential 
element  of  criminal  libel  requires 
no  specific  proof,  but  may  be  inferred 
by  the  jury  from  the  published  matter. 
Alsup  V.  State  (1922)  —  Tex.  Crim. 
Rep.  — ,  238  S.  W.  667. 

And  the  publication  of  the  defama- 
tory matter  supplies  the  necessary 
malice.  Com.  v.  Brown  (1892)  30  W. 
N.  C.  (Pa.)  320. 

To  write,  print,  publish,  or  exhibit 
that  which  tends  to  blacken  the  repu- 
tation of  another  is,  in  law,  regarded 
as  a  malicious  and  defamatory  libel. 
Com.  V.  Smethurst  (1883)  16  Phila. 
(Pa.)  475. 

Under  a  statute  declaring  that  if 
any  person  shall  publish  of  another 
any  false  and  scandalous  matter,  with 
intent  to  injure  or  defame  such 
person,  he  shall  be  punished,  the  law 
will  infer  that  accused,  if  h%  caused 
or  negligently  permitted  the  publica- 
tion, intended  the  consequences  of 
his  act,  although  he  may  have  en- 
tertained no  special  ill  will  or  malice 
toward  the  person  injured.  State  v. 
Mason  (1894)  26  Or.  278.  26  L.R.A. 
779,  46  Am.  St.  Rep.  629,  38  Pac.  130. 

Although  the  publication  must  be 
malicious  to  constitute  criminal  libel, 
intent  to  publish  the  offending  article 
is  sufiicient  to  constitute  the  criminal 
intent,  within  the  purview  of  the 
statute.  People  ex  rel.  Carvalho  v. 
Warden  (1911)  144  App.  Div.  24, 
128  N.  Y.  Supp.  837,  affirmed  in 
(1914)  212  N.  Y.  612,  106  N.  E.  1039. 

Where  the  statute  makes  the  ma- 
licious defamation  of  a  person  libel, 
proof  of  the  falsity  of^the  alleged  libel 
is  not  necessary  to  show  malice.  This 
must  be  inferred  from  the  character 
of  the  aecasation,  and  the  absence  of 
probable  caBse  or  reasonable  grounds 
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for  making  it.  State  v.  Lomack  (1905) 
130  Iowa,  79,  106  N.  W.  386. 

Under  a  statute  making  it  punish- 
able to  publish  of  another  anything 
which  will  tend  to  bring  him  into  dis- 
grace, abhorrence,  odium,  hatred,  con- 
tempt, or  ridicule,  it  was  held  li- 
belous to  charge  a  government  official 
with  treason  to  the  state,  if  the  same 
was  maliciously  published.  And  the 
law  presumes  that  one  who  publishes 
of  aifother  that  which  is  defamatory 
on  its  face  does  so  with  the  malicious 
intent  which  constitutes  libel.  But  an 
indictment  is  insufficient  which  fails 
to  allege  the  malice.  Rex  v.  Gibson 
(1882)  6  Haw.  310. 

In  State  v.  Sefrit  (1914)  82  Wash. 
520,  144  Pac.  726,  the  court  said  that, 
under  a  statute  providing  that  in 
every  malicious  publication  tending 
to  expose  a  person  to  hatred,  deprive 
him  of  public  confidence,  or  injure 
him  in  his  business,  malice  is  the  gist 
of  the  oifense,  and  the  truth  or  falsi- 
ty of  the  publication  is  only  material 
as  bearing  upon  the  question  of  mal- 
ice. But  the  court  said  the  statute 
raises  the  presumption  of  malice  from 
the  tendency  of  the  publication,  un- 
less justified  or  excused.  And  since 
truth  is  merely  a  defense  negativing 
malice,  the  mere  lack  of  an  express 
allegation  that  the  publication  was 
false  does  not  render  the  information 
demurrable. 

When,  knowing  that  in  fact  no  crime 
has  been  committed,  one  makes  the 
communication  in  order  that  a  prose- 
cution shall  be  commenced  against  an 
innocent  person,  for  the  purpose  of 
wreaking  private  vengeance,  or  of 
levying  blackmail,  or  for  any  other 
unlawful  purpose,  he  commits  an  of- 
fense against  the  law,  and  cannot 
claim  the  protection  which  public 
policy  has  thrown  around  communica- 
tions made  in  good  faith,  for  the  pur- 
pose of  having  an  honest  inquiry  con- 
cerning a  suspected  crime.  State  v. 
Wilcox  (1913)  90  Kan.  80,  9  A,L.R. 
1091,  132  Pac.  982. 

Where  letters  imputing  bad  reputa- 
tion to  the  prosecuting  witness  were 
charged  to  have  been  written  by  de- 
fendant, it  was  held  that  under  a  stat- 
ute providing  that  a  defamation  libel 


is  matter  published,  without  legal 
justification  or  excuse,  likely  to  injure 
the  reputation  of  any  person  by  expos- 
ing him  to  hatred,  contempt,  or  ridi- 
cule, or  designed  to  insult  the  person 
of  or  concerning  whom  it  is  published, 
the  motive  was  immaterial.  If  ac- 
cused published  the  libel,  she  was 
guilty,  and  her  motive  in  doing  so 
could  neither  increase  nor  detract 
from  her  guilt.  Rex  v.  Law  (1909) 
19  Manitoba  L.  R.  259. 

To  constitute  libel  the  mind  must 
be  at  fault,  and  show  a  malicious  intent 
to  defame.  If  the  matter  is  published 
inadvertently,  it  is  no  libel.  But 
where  a  libelous  publication  appears 
unexplained  by  any  evidence,  it  may 
be  inferred  that  the  intention  was 
malicious.  Rex  v.  Abingdon  (1794) 
1  Esp.  (Eng.)  226,  Peake,  N.  P.  Cas. 
236,  6  Revised  Rep.  733. 

Where,  by  statute,  malice  is  a  nec- 
essary ingredient  of  criminal  libel,  It 
is  not  punishable  for  a  member  of  a 
fraternal  society  to  present  charges 
against  another  member  for  investi- 
gation, if  he  acts  in  good  faith. 
Graham  v.  State  (1909)  6  Ga.  App. 
436,  66  S.  E.  167;  same  ruling  on 
subsequent  appeal  in  Graham  v.  State 
(1910)  7  Ga.  App.  407,.  66  S.  E.  1038. 

A  malicious  defamation  in  writing, 
impeaching  the  honesty  and  reputa- 
tion of  another,  exposing  him  to  pub- 
lic hatred,  contempt,  and  ridicule, 
charging  an  official  with  being  a  bird 
of  prey  and  searching  for  ^old  mines 
to  appropriate  to  himself,  with  author- 
izing illegal  slaughter  of  diseased  cat- 
tle to  derive  benefit  from  the  meat, 
with  promoting  the  sale  to  the  cit>-  of 
worthless  land  at  fabulous  prices,  was 
held  libelous  under  Philippine  Act 
No.  277.  United  States  v.  Ocampo 
(1910)  18  Philippine,  1,  The  court 
said:  "When  malice  in  fact  is  found 
to  exist,  the  publisher  cannot  be  re- 
lieved from  liability  by  pretense  of 
justifiable  motives." 

In  Cady  v.  Brooklyn  Union  Pub.  Co. 
(1898)  23  Misc.  409,  61  N.  T.  Supp. 
198,  it  was  said:  "A  libel,  to  be  a 
criminal  offense,  must  be  published 
with  a  mischievous  and  malicious  in- 
tent, or  maliciously." 

"In  every  case  where  a  publication 
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is  made  the  foundation  of  a  criminal 
action  for  libel,  malice  is  an  essential 
ingredient,  and  therefore  any  evidence 
which  tends  to  show  a  want  of  malice 
is  admissible.  So,  to  rebut  malice,  any 
mitigating  circumstances,  or  such  as 
show  a  justifiable  motive,  may  be  ad- 
mitted, and  likewise  any  evidence 
which  tends  to  show  that  the  charges 
contained  in  a  libelous  publication 
are  true,  because,  if  a  publication  de- 
famatory in  character  is  found  to  be 
false,  it  is  itself  evidence  of  a  ma- 
licious intent,  and  such  evidence  may 
be  admitted  for  the  purpose  of  repel- 
ling the  legal  inference  of  malice,  even 
though  it  be  insufiScient  in  justifica- 
tion. People  V.  Glassman  (1895)  12 
Utah,  238,  42  Pac.  956." 

Under  a  statute  providing  punish- 
ment for  anyone  who  shall  publish  a 
malicious  or  defamatory  libel,  tending 
to  blacken  th^  reputation  of  one  who 
is  alive,  and  thereby  expose  him  to 
public  hatred,  contempt,  or  ridicule, 
the  publication  must  be  found  to  be 
malicious,  and  calculated  to  blacken 
the  reputation  of  the  prosecutor,  and 
expose  him  to  public  hatred,  contempt, 
or  ridicule.  Com.  v.  Meeser  (1867)  1 
Brewst  (Pa.)  492. 

T.  PrivOege. 

a.  in  general. 
It  being  thoroughly  established  that 
the  defamatory  publication  was  a 
criminal  libel,  even  though  true,  if  it 
tended  to  disturb  the  public  peace,  the 
question  arose  whether  or  not  there 
were  any  exceptions  to  the  rule.  And, 
first,  it  must  be  kept  in  mind  that,  to 
be  indictable,  the  publication  must 
tend  to  disturb  the  public  peace,  and, 
in  addition,  there  are  certain  sub- 
jects of  public  interest  publications 
with  respect  to  which  are  more  con-- 
ducive  to  the  public  welfare  than  is 
their  suppression.  The  statutes  which 
have  from  time  to  time  been  passed, 
and  which,  with  respect  to  the  sub- 
ject-matter covered  by  them,  super- 
sede the  common  law,  have  very 
generally  required  the  publication  to 
be  false  to  be  indictable.  Thus,  the 
Statute  of  Westminster  I.,  passed  in 
the  reign  of  Edward  I.  (1275),  pro- 
vided   as   follows:      "Forasmuch    as 


there  have  been  oftentimes  found  in 
the  county  devisers  of  tales,  whereby 
discord,  or  occasion  of  discord,  hath 
many  times  arisen  between  the  King 
and  his  people,  or  great  men  of  this 
realm;  for  the  damage  that  hath  and 
may  thereof  ensue,  it  is  commanded, 
that  from  henceforth  none  be  so  hardy 
to  tell  or  publish  any  false  news  or 
tales,  whereby  discord,  or  occasion  of 
discord  or  slander  may  grow  between 
the  King  and  his  people,  or  the  great 
men  of  the  realm;  and  he  that  doth 
so,  shall  be  taken  and  kept  in  prison, 
until  he  hath  brought  him  into  the 
court,  which  was  the  first  author  of 
the  tale."  That  statute  dealt  with  the 
more  public  matters  of  the  realm,  and 
to  be  punishable  the  publicafion  must 
be  false.  It  required  but  little  con* 
struction  to  hold  that  the  conduct  and 
acts  of  the  public  ofiicers  of  the  realm 
were  within  the  provisions  of  the  stat- 
ute, and  that,  therefore,  publication 
concerning-  them  must  be  false  to  be 
punishable.  In  other  words,  there  was 
a  privilege  to  publish  true  statements 
regarding  such  matters.  And  now, 
either  by  statute  or  by  common  law, 
as  will  appear  from  the  succeeding 
subdivisions  of  this  annotation,  pub- 
lications of  truth  may  be  made  with 
respect  to  the  acts  of  public  oflicials, 
or  the  qualifications  of  candidates  for 
office. 

"There  are  some  exceptions  to  the 
rule  making  publications  libelous. 
These  teoeptions  are  all  founded  in 
regard  to  certain  public  interests 
which  sre  of  more  importance  than 
the  character  or  tranquillity  of  any 
individual.  All  proceedings  in  legis- 
lative assemblies,  whether  by  speech, 
written  documents,  or  otherwise,  are 
protected  from  scrutiny  elsewhere 
than  in  those  bodies  themselves,  be- 
cause it  is  essential  to  the  mainte- 
nance of  public  liberty  that  in  such 
assemblies  the  tongue  and  the  press 
should  be  wholly  unshackled.  So  pro- 
ceedings in  courts  of  justice,  in  which 
the  reputation  of  individuals  may  be 
involved,  are  to  be  free  from  future 
animadversions,  because  the  investiga- 
tion of  right  demands  the  utmost  lati- 
tude of  inquiry,  and  men  ought  not 
to  be  deterred  from  prosecuting  or 
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ment  or  damages.  .  .  .  ine  ngnc, 
also,  of  complaining  to  any  public 
constituted  body  of  the  malversation 
or  oppressive  conduct  of  any  of  its 
officers  or  agents,  with  a  view  to 
redress  for  actual  wrong,  or  the  re- 
moval of  an  unfaithful  officer,  may 
be  justified,  because  the  case  will 
show  that  the  proceeding  does  not 
arise  from  malicious  motives,  or,  if  it 
does,  because  the  common  interest  re- 
quires th^t  such  representations 
should  be  free.  And  there  are  cases 
of  mere  private  import,  such  as  an 
honest,  though  mistaken,  character  of 
a  servant,  which,  when  requested  by 
anyone  having  an  interest,  the  law 
considers  innocent."  Com.  v.  Bland- 
ing  (1826)  3  Pick.  (Mass.)  314, 15  Am. 
Dec.  214. 

In  Banner  Pub.  Co.  v.  State  (1885) 
16  L«a  (Tenn.)  181,  57  Am.  Rep.  214, 
the  court,  in  discussing  the  question 
of  privilege  in  a  publication  attacking 
the  officers  of  a  penitentiary,  says 
the  law  of  libel  on  the  subject  of 
privileged  communications  is  involved 
in  considerable  uncertainty.  There 
is  no  well-established  line  of  cases 
settling  the  law  upon  the  question, 
but  rather  conflict  and  discord  in  the 
decisions  of  the  courts.  "If  a  man  has 
the  right,  under  the  established  law, 
to  make  a  communication,  then  it  is 
'privileged;'  and  usually  he  does  not 
incur  liability,  civil  or  criminal,  per 
se,  for  defamatory  matter  contained 
therein.  Often  this  privilege  is  con- 
ditional upon  the  communication  be- 
ing made  bona  fide  and  without  mal- 
ice,, and  upon  probable  cause,  and 
there  must  be  proper  occasion  for  the 
communication.  If  there  are  bad 
faith  and  malice,  and  the  occasion 
does  not  call  for  the  communication, 
liability  ensues  in  this  class  of  cases 
said  to  be  conditionally  privileged.  If 
the  communication  is  one  of  absolute 
privilege,  no  liability  ensues  even  if 
there  are  express  malice  and  bad 
faith.  But  the  tendency  of  the  law 
at  present  is  to  narrow  the  right  of 
absolute  privilege,  and  to  make  all 
such  communications  conditionally 
privileged."  And,  in  dealing  with  the 
contention  that  the  publisher  was 
19  A.L.R.— 94. 


aoie  cause,  tne  court  approved  an 
instruction  that  the  law  of  privilege, 
or  conditional  privilege,  did  not  apply 
to  the  case.  ' 

"It  has  been  resolved  that  no  false 
or  scandalous  matter  contained  in  (a) 
petition  to  a  committee  of  Parlia- 
ment, o>  in  (b)  articles  of  the 
peace  exhibited  to  justices  of  peace,  or 
in  toy  other  (c)  proceeding  in  a  regu- 
lar course  of  justice,  will  make  the 
complaint  amount  to  a  libel;  for  it 
would  be  a  great  discouragement  to 
suitors  to  subject  them  to  public  pros- 
ecutions, in  respect  of  their  applica- 
tions to  a  court  of  justice.  And  the 
chief  intention  of  the  law  in  prohibit- 
ing persons  to  revenge  themselves 
by  libels,  or  any  other  private  manner, 
is  to  restrain  them  from  endeavoring 
to  make  themselves  their  own  judges, 
and  to  oblige  them  to  refer  the  deci- 
sion of  their  grievances  to  those  whom 
the  law  has  appointed  to  determine 
them."     1  Hawk.  P.  C.  chap.  73,  §  8. 

In  People  v.  Sherlock  (1901)  166 
N.  Y.  180,  69  N.  E.  830,  there  is  a 
statement  that  it  was  always  a  good 
defense  to  a  prosecution  for  libel  that 
the  communication  vas  privileged. 

b.  Officers  and  candidates  for  office. 

Where  the  people  are  the  ultimate 
sovereigns,  and  the  officeholders  and 
executives  are  merely  their  servants, 
it  is  to  the  interest  of  the  public  that 
the  widest  publicity  be  given  to  the 
public  acts  of  those  already  in  office, 
and  to  the  qualifications  of  candidates 
for  office.  Therefore  there  is  a  privi- 
lege to  publish  and  disseminate  truth- 
ful information  with  respect  to  such 
persons. 

Kansas.  —  State  v.  Balch  (1884)  31 
Kan.  472,  2  Pac.  609,  4  Am.  Crim.  Rep. 
516;  State  v.  Gr instead  (1900)  10 
Kan.  App.  78,  61  Pac.  975. 

Massachusetts.  —  Com.  v.  Clap 
(1808)  4  Mass.  169,  3  Am.  Dec.  212; 
Com.  v.  Pratt  (1911)  208  Mass.  553,  95 
N.  E.  105. 

Minnesota.— State  v.  Norton  (1909) 
109  Minn.  99,  123  N.  W.  59. 

New  York.  —  People  v.  Hebberd 
(1916)  96  Misc.  617, 162  N.  Y.  Supp.  80. 

North  Carolina.  —  State  v.  Green- 
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ville  Pub.  Co.  (1920)  179  N;  C.  720, 
102  S.  E.  318. 

Ohio.  —  Boyle  v.  State  (1890)  6 
Ohio  C.  C.  163. 

Philippine.  —  United  States  v. 
Sedano  y  Calonge  (1909)  14  Philip- 
pine. 338. 

Utah.  —  People  v.  Classman  (1895) 
12  Utah,  238,  42  Pac.  956. 

Virginia.  —  Com.  v.  Morris  (1811) 

I  Va.  Cas.  176,  5  Am.  Dec.  515. 
Washington.  —  State     v.     Sefrit 

(1914)  82  Wash.  520,  144  Pac.  725. 

Wyoming.  —  Nicholson  v.  State 
(1916)  24  Wyo.  347,  157  Pac.  1013. 

England.  —  Reg.  v.  Sullivan  (1868) 

II  Cox,  C.  C.  44. 

Canada.  —  Reg.  v.  Moylan  (1860) 
19  U.  C.  Q.  B.  521. 

It  is  to  the  public  interest  that  the 
conduct  and  qualifications  of  officials 
and  candidates  foir  public  office  should 
be  subjected  to  free  and  fair 
criticism  and  discussion  on  the  part 
of  their  constituents,  .  .  .  and 
such  criticism  presents  a  case  of 
qualified  privilege,  and,  in  order  to 
a  conviction  of  libel  by  reason  of  a 
defamatory  publication  of  this  char- 
acter, it  must  be  shown  that  it  is  both 
false  and  malicious,  and  .  .  .  the 
"falsity  of  the  charge  is  not  of  it- 
self sufficient  to  establish  malice, 
there  being  a  presumption  that  such 
a  publication  is  made  in  good  faith." 
.  .  .  The  malice  referred  to  is  not 
necessarily  that  of  personal  ill  will 
or  malevolence;  it  may  be  said  to 
exist  when  it  is  shown  that  the 
publication  is  made  from  some  ulterior 
motive,  and  it  may  be  inferred 
where  a  defamatory  statement  is 
knowingly  false,  or  made  without  any 
fair  or  reasonable  grounds  to  believe 
in  its  truth,  or,  at  times,  from  the 
character  and  circumstances  of  the 
publication  itself;  but  with  the  ex- 
ception, probably,  that  a  man's  general 
moral  character  is  presumed  to  be 
good  until  the  contrary  is  shown; 
.  .  .  the  burden  is  on  the  state  to 
show,  and,  in  a  criminal  prosecution, 
to  show  beyond  a  reasonable  doubt, 
that  the  defamatory  charge  is  both 
false  and  malicious.  State  v.  Green- 
ville Pub.  Co.  (1920)  179  N.  C.  720, 
102  S.  E.  318. 


"A  newspaper,  or  any  person,  may, 
with  good  motives  and  for  justifiable 
ends,  freely  and  boldly,  and  with 
severity  or  ridicule,  criticize  and  com- 
ment upon  the  official  conduct  of  pub- 
lic officers,  and  draw  any  deductions 
from  those  actions  and  the  circum- 
stances which,  with  any  show  of 
reason  or  fairness,  might  be  claimed 
to  follow  therefrom.  But  where  the 
criticism  or  comment  is  not  confined 
to  the  act  itself,  but  asperses  the 
motives  of  the  officer,  and  makes  state- 
ments of  fact  which  amount  to  a 
charge  against  him  of  an  offense 
against  the  law,  or  of  a  gross  infrac- 
tion of  good  morals,  the  defense  avail- 
able to  him  who  is  responsible 
for  the  charge  is  to  prove  its  truth. 
The  case  first  proposed  being  one  of 
qualified  privilege,  the  law  will  not 
presume  malice  from  the  mere  falsity 
or  injurious  character  of  the  criticism 
or  deduction,  but  requires  proof  of 
actual  malice  in  order  to  hold  the 
critic  guilty  of  libel;  nevertheless 
an  injurious  comment  upon  the  official, 
not  amounting  to  an  actual  charge 
of  crime,  may  be  shown  by  proof  to 
have  been  actuated  by  hatred  of  him, 
and  actual  malice  or  spite  towards 
him,  and  the  presumed  privilege  thus 
destroyed  will  afford  no  shield  to  the 
libeler."  Boyle  v.  State  (1890)  6  Ohio 
C.  C.  163. 

Where  the  publication,  though 
defamatory,  criticized  and  challenged 
the  qualifications  of  a  candidate  for 
office,  it  was  held  to  be  privileged  if 
made  in  good  faith,  upon  reasonable 
cause,  and  without  malice.  '  Utah, 
Comp.  Laws  1888,  §  4197,  providing 
that  every  person  who  wilfully  and 
with  a  malicious  intent  to  injure  an- 
other publishes  a  libel  shall  be  fined 
or  imprisoned.  People  v.  Glassman 
(1895)  12  Utah,  238,  42  Pac.  956. 
The  court  says:  "The  rule  appears 
to  be  well  settled  by  an  unbroken  line 
of  authority  that  every  candidate  for 
public  office  is  amenable  to  public 
and  private  criticism,  made  in  good 
faith,  and  based  upon  reasonable  or 
probable  cause;'  and  when  a  person 
becomes  such  candidate  he  is  regarded 
in  law  as  putting  his  character 
in  iasiie  in  respect  to  his  qualifica- 
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tions  and  fitness  for  the  office  for 
which  he  is  a  candidate.  This  rule  is 
founded  in  public  policy,  which  de- 
mands that  the  conduct,  qualifica- 
tions, and  fitness  of  persons  seeking 
public  positions  of  trust  and  confi- 
dence shall  be  subject  to  criticism  up- 
on proper  occasion,  -from  proper 
motives,  because  the  community  has 
a  right,  and  it  is  to  its  interest,  to 
know  the  character,  habits,  mental 
and  moral  qualifications  of  its  pub- 
lic servants.  .  .  .  Likewise,  in 
public  policy  is  founded  the  rule 
which  forbids  a  publication  of  what 
is  false  against  a  candidate  for  such 
office,  because  it  may  deceive  the  com- 
munity, and  lead  to  the  rejection  of 
the  most  worthy  and  competent  per- 
sons, to  the  injury  of  the  public  serv- 
ice; and  so  a  publication  which  is 
true,  if  made  with  malicious  intent 
and  to  defame  another,  is  in  violation 
of  law." 

In  Com.  V.  Morris  (1811)  1  Va.  Cas. 
176,  5  Am.  Dec.  515,  where  the  indict- 
ment was  for  presenting  a  petition  to 
the  general  assembly  charging,  that 
the  sheriff  of  a  county  was  using  base 
and  dishonorable  means  in  securing 
signatures  to  a  petition  to  locate  the 
seat  of  justice  of  the  county  on  his 
land,  the  court  said  that  although, 
by  common  law,  truth  was  no  justifi- 
cation for  a  libel,  yet,  since  the  Bill 
of  Rights  provided  that  magistrates 
are  servants  of  the  people,  the  people 
have  a  right  to  be  informed  of  the 
conduct  of  their  public  agents,  and 
therefore,  in  case  of  an  alleged  libel 
against  a  public  officer,  truth  is  a* 
justification ;  but  that,  even  in  such 
cases,  libelous  matter  which  does  not 
tend  to  show  that  the  person  libeled 
is  unfit  for  the  office  cannot  be  justi- 
fied because  it  is  true. 

"The  basis  and  extent  of  the  rule 
of  privilege  as  applied  to  publications 
touching  officers  and  candidates  for 
public  office  is  to  be  found  in  consid- 
erations of  public  policy.  The  public 
interest  requires  that  the  discussion 
of  the  fitness  of  a  candidate,  mentally 
or  physically,  for  the  office  to  which 
he  aspires,  shall  be  untrammeled. 
In  such  case  the  good  faith  or  malice 
of  the  publication  is  immaterial.    It 


is  also  to  the  public  interest  that  th<! 
acts  and  conduct  of  an  official,  or  a 
candidate  for  office,  be  freely  criti- 
cized, without  liability  for  sucl^  criti- 
cism, provided  the  criticism  be  bona 
fide,  and  the  acts  or  conduct  criticized 
are  proven  to  be  true."  The  court 
quotes  a  general  rule  of  privilege  as 
follows:  "The  official  acts  of  public 
officers  may  lawfully  be  made  the  sub- 
ject of  fair  comment  and  criticism,  not 
only  by  the  press,  but  by  the  members 
of  the  public.  But  the  prevailing  rule 
is  that  charges  imputing  a  criminal 
offense  or  moral  delinquency  to  a  pub- 
lic officer  cannot,  if  false,  be  privi- 
leged, though  made  in  good  faith,  and 
this  though  the  charge  relates  to  an 
act  of  the  officer  in  the  discharge  of 
his  official  duties,"  and  states:  "This 
general  rule  of  privilege  has  not  been 
enlarged  by  our  statute,  which  merely 
adds  the  defense  of  excuse  to  that  of 
justification,  which  existed  at  common 
law.  Where  a  crime  is  charged  by  a 
publication,  it  is,  under  our  statute, 
justified  only  by  proof  that  it  'is  a 
true  and  fair  statement,  and  was 
published  with  good  motiyes  and  for 
justifiable  ends.'  And  a  publication, 
otherwise  libelous  per  se,  is  excused 
only  'when  honestly  made  in  belief  of 
its  truth  and  fairness,  and  upon 
reasonable  grounds  for  such  belief, 
and  consists  of  fair  conunents  upon- 
the  conduct  of  any  person  in  respect 
of  public  affairs,  made  after  a  fair 
and  impartial  investigation.'  It  fol- 
lows, therefore,  that,  though  the  oc- 
casion of  the  publication  here  in 
question  was  one  of  privilege,  the 
publication  itself  was  not  privileged, 
in  that  it  charged  a  crime  and  imputed 
moral  delinquency  to  a  public  officer." 
State  V.  Sefrit  (1914)  82  Wash.  520, 
144  Pac.  725. 

Where  one  charged  a  public  official 
with  such  misconduct  in  office  that,  if 
true,  it  would  render  him  unfit  to 
occupy  that  position,  and  would  bring 
him  into  public  scandal  and  disgrace, 
it  was  contended  that  it  was  privi- 
leged, under  a  statute  merely  provid- 
ing punishment  for  the  publication  of 
a  libel.  But  the  court  said:  "It  is 
true  that  the  acts  and  conduct  of  pub- 
lic   officers    are    open    to    criticism 
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by  the  public  press,  and  legitimate 
criticism,  however  severe,  is  the  right 
and  privilege  of  the  press  as  well  as 
others.  When  a  newspaper  contains  a 
truthful  statement  of  the  acts  and 
conduct  of  an  officer,  it  may  comment 
upon  and  criticize,  even  severely,  the 
same;  but  to  publish,  comment  upon, 
and  criticize  something  which  an 
officer  has  actually  done,  and  to 
falsely  publish  to  the  world  that  he 
has  committed  some  criminal  act,  or 
has  been  guilty  of  malfeasance  in 
office,  are  entirely  different  matters. 
The  former,  when  published  from 
good  motives  and  for  justifiable  ends, 
is  privileged;  but  the  latter  never." 
Nicholson  v.  State  (1916)  24  Wyo.  347, 
157  Pac.  1013. 

Where  the  subject  of  the  article 
was  a  member  of  the  assembly,  and 
a  candidate  for  re-election  and  for 
appointment  on  a  commission,  a  com- 
ment on  his  mental,  moral,  and  physi- 
cal fitness  for  the  offices,  if  defama- 
tory, was  held  criminal  libel  where  it 
was  malicious.  United  States  v.  Se- 
dano  y  Calonge  (1909)  14  Philippine, 
338.  The  pourt  says:  "The  grounds 
of  public  policy  upon  which  the  so- 
called  privilege  of  'fair  criticism'  of 
the  public  acts  of  public  officers,  and 
of  directing  public  attention  to  the 
character  and  qualifications,  or  lack 
4>f  qualifications,  of  candidates  for 
office,  is  based,  by  no  means  justify  or 
necessitate  the  extension  of  the  privi- 
lege to  false  and  unfounded  allega- 
tions of  fact.  The  interests  of  society 
require  that  immunity  should  be 
granted  to  the  discussion  of  public 
affairs,  and  that  all  acts  and  matters 
of  a  public  nature  may  be  freely 
published,  with  fitting  comments  and 
strictures;  but  they  do  not  require 
that  the  right  to  criticize  the  public 
acts  of  public  officers  shall  embrace 
the  right  to  base  such  criticisms  upon 
false  statements  of  fact,  or  to  attack 
the  private  character  of  the  officer,  or 
to  falsely  impute  to  him  malfeasance 
or  misconduct  in  office." 

In  Reg.  V.  Sullivan  (1868)  11  Cox, 
C.  C.  (Eng.)  44,  it  was  said:  "A 
writer  may  criticize  or  censure  the 
conduct  of  the  servants  of  the  Grown, 
or  the  acts   of  the   government — he 


can  do  it  freely  and  liberally;  but 
it  must  be  without  malignity,  and 
not  imputing  corrupt  or  malicious 
motives.  .  .  .  In  a  time  of  political 
trouble  and  commotion,  when  the 
country  has  just  emerged  from  an 
attempt  at  armed  insurrection,  and 
whilst  it  is  still  suffering  from  the 
machinations  and  overrun  by  the 
emissaries  of  a  treasonable  conspir- 
acy, hatched  and  operating  in  a 
foreign  land,  the  systematic  publica- 
tion of  articles  advocating  the  views 
and  objects  of  that  conspiracy  seems 
to  admit  but  of  one  interpretation." 

Under  a  statute  providing  that  the 
truth  may  be  pleaded  in  justification, 
if  it  was  for  the  public  benefit  that 
the  matter  should  be  published,  where 
it  was  charged  that  the  public  prose- 
cutor was  a  member  of  a  secret 
society,  and  shielded  a  murderer  by 
reason  thereof,  it  was  held  that, 
when  a  public  officer  is  alleged  to 
have  abused  his  trust,  the  one  mak- 
ing the  allegation  is  bound  to  prove 
the  truth  of  his  statements,  and  to 
admit  the  proof  a  plea  is  necessar}'. 
Reg.  V.  Moylan  (1860)  19  U.  C  Q.  B. 
621. 

In  State  v.  Norton  (1909)  109  Miniu 
99,  128  N.  W.  59,  the  court  said  there 
is  no  doubt  that  the  official  conduct 
of  public  officers  is  a  proper  subject 
for  public  discussion  and  fair  criti- 
cism. Their  position  deprives  them  of 
the  right  to  suggest  that  no  public  in- 
terest attaches  to  their  conduct. 
Proper  discussion  and  criticism  of 
their  conduct  is  not  idle  gossip,  but 
is,  on  the  contrary,  beneficial  to  the 
public.  There  is  nothing  in  the  case^ 
however,  to  show  that  any  statute 
prescribed  the  defense  which  might 
be  offered  in  such  cases. 

In  Com.  V.  Pratt  (1911)  208  Mass. 
553,  96  N.  E.  105,  where  the  publica- 
tion charged  a  mayor  with  intoxica- 
tion and  maladministration  of  office, 
the  court  said  it  is  true  everywhere 
that  fair  and  reasonable  comment  and 
criticism  upon  the  acts  and  conduct 
of  public  men,  and  especially  of  candi- 
dates for  public  office,  are  privileged 
if  made  in  good  faith,  but  this 
privilege  does  not  involve  the  right 
to  make  false  statements  of  fact,  or 
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falsely  to  impute  to  an  officeholder 
malfeasance  in  office.  The  right  of 
criticism  does  not  extend  to  honest 
statements  of  supposed  facts  which 
are  erroneous. 

A  man  may  apply  by  complaint  to 
the  legislature  to  remove  an  unfit 
officer,  and  if  the  complaint  be  true, 
and  made  with  an  honest  intention 
of  giving  useful  information,  and  not 
maliciously  or  with  intent  to  defame, 
the  complaint  will  not  be  a  libel.  So, 
publication  of  the  truth  upon  the  sub- 
ject of  the  character  and  fitness  of  a 
candidate  for  office,  made  with  the 
honest  intention  of  informing  the 
people,  is  not  libelous.  For  it  would 
be  unreasonable  to  conclude  that  the 
publication  of  truths  which  it  is  to 
the  interest  of  the  people  to  know 
shall  be  an  offense  against  their  laws. 
Com.  V.  Clap  (1808)  4  Mass.  169,  3 
Am.  Dec.  212. 

Where  the  Constitution  provides 
that,  if  it  shall  appear  that  the  alleged 
libelous  matter  was  published  for 
justifiable  ends,  accused  shall  be 
acquitted,  and  it  appeared  that  the 
publication  dealt  with  supposed  con- 
duct of  a  candidate  for  office,  the  court 
in  State  v.  Balch  (1884)  31  Kan. 
472,  2  Pac.  609,  4  Am.  Crim.  Rep.  516, 
said:  "If  the  supposed  libelous  arti- 
cle was  circulated  only  among  the 
voters  of  Chase  county,  and  only  for 
the  purpose  of  giving  what  the  de- 
fendants believed  to  be  truthful  infor- 
mation, and  only  for  the  purpose  of 
enabling  such  voters  to  cast  their 
ballots  more  intelligently,  and  the 
whole  thing  was  done  in  good  faith, 
we  think  the  article  was  privileged, 
and  the  defendants  should  have  been 
acquitted,  although  the  principal  mat- 
ters contained  in  the  article  were 
untrue  in  fact  and  derogatory  to  the 
character  of  the  prosecuting  witness. 
•  .  .  Generally,  we  think,  a  person 
may  in  good  faith  publish  whatever 
he  may  honestly  believe  to  be  true 
and  essential  to  the  protection  of  his 
own  interests,  or  the  interests  of  the 
person  or  persons  to  whom  he  makes 
the  publication,  without  committing 
any  public  offense,  although  what  he 
publishes  may  in  fact  not  be  true, 
and  may  be  injurious  to  the  character 


of  others.  And  we  further  think  that 
every  voter  is  interested  in  electing 
to  office  none  but  persons  of  good 
moral  character,  and  such  only  as  are 
reasonably  qualified  to  perform  the 
duties  of  the  office." 

Under  a  statute  defining  libel  as 
malicious  defamation  of  a  person  by 
writing  tending  to  provoke  him  to 
wrath  or  expose  him  to  public  hatred, 
contempt,  or  ridicule,  or  to  deprive 
him  of  the  benefits  of  public  confi- 
dence and  social  intercourse,  it 
is  not  libelous  merely  to  publish  an 
imputation  against  a  person  holding 
a  public  office,  which  imputes  a  charge 
of  unfitness  to  administer  the  duties 
of  the  office.  State  v.  Grinstead 
(1900)  10  Kan.  App.  78,  61  Pac.  975. 
The  court  says  that  if  an  officer  is  a 
Servant  of  the  people,  .his  official  con- 
duct is  a  proper  matter  for  criticism 
within  the  proper  bounds,  and  a  mere 
imputation  of  unfitness  for  office  is 
not  libelous  per  se. 

Under  a  statute  providing  that  a 
publication  is  excused  when  honestly 
made,  in  belief  of  its  truth  upon 
reasonable  grounds,  and  consists  of 
fair  comments  upon  the  conduct  of  a 
person  in  respect  of  public  affairs, 
where  the  publications  concerned  a 
public  investigating  committee,  and 
the  defendants  were  influenced  into 
believing  the  truthfulness  of  news- 
paper and  other  reports,  and  the 
publication  of  the  pamphlets  was  not 
inspired  by  any  personal  grudge,  or 
spite,  or  any  motive  ulterior  to  that 
which  they  believed  affected  the  wel- 
fare of  the  institutions  in  which  they 
were  interested,  it  was  held  not  libel- 
ous. People  V.  Hebberd  (1916)  96 
Misc.  617,  162  N.  Y.  Supp.  80. 

But  where  privilege  was  claimed 
for  a  libel  upon  a  sheriff,  upon  the 
ground  that  he  might  be  a  candidate 
for  re-election,  the  court  said  that  to 
hold  that  every  person  holding  an 
elective  office,  as  soon  as  he  enters 
upon  the  duties  of  his  office,  if  he  does 
not  disclaim  being  a  candidate  for 
re-election,  is  subject  to  have  his 
moral  character  assailed  in  any  and 
every  respect  which  would  disquali- 
fy him  for  the  office  he  holds,  un- 
der the  claim  that  it  is  upon  a  privi- 
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leged  occasion,  would  not  tend  to  pro- 
mote the  purity  of  elections,  or  the 
election  to  ofSce  of  persons  of  the 
requisite  qualifications,  but  would 
tend  to  induce  all  persons  having  self- 
respect  and  a  desire  to  lead  a  life  of 
ordinary  tranquillity  and  freedom 
from  reproach  to  decline  to  hold,  or 
be  a  candidate  for,  an  elective  office. 
The  good  faith  of  accused  in  making 
the  publication  had  no  tendency  to 
show  that  the  occasion  was  one  on 
which  it  might  be  deemed  under  the 
protection  of  privilege.  Com.  v. 
Wardwell  (1883)  136  Mass.  169. 

So  a  letter  to  a  mayor,  "I  am  sure 
you  will  not  be  persuaded  from  doing 
justice  by  any  little  arts  of  your  town 
clerk,  whose  consummate  malice  and 
wickedness  against  me  and  my  family 
will  make  him  do  anything,  be  it  ever 
so  vile,"  was  held  libelous,  and  an 
information  was  granted.  Rex  v. 
Waite  (1743)  1  Wils.  22,  95  Eng.  Re- 
print, 470. 

So,  in  Rex  v.  Flower  (1799)  27  How. 
St.  Tr.  (Eng.)  986,  the  defendant  was 
accused  of  a  breach  of  privilege  in 
publishing  a  libel  on  the  Lord  Bishop 
of  Llandaff:  "For  some  time  he  was 
an  opposer  of  the  minister  [Mr.  Pitt] ; 
finding  that  was  not  the  way  to  pre- 
ferment he  suddenly  became  an 
alarmist,  then  applied  to  Mr.  Pitt  for 
further  preferment,  .  .  .  and  has 
since  supported  his  measures.  The 
minister,  however,  has  not  yet  thought 
the  right  reverend  timeserver  and 
apostate  worth  paying,  and  he  remains 
in  the  Church" — and  he  was  held  to 
be  guilty.  The  ground  of  punishment, 
however,  appears  to  have  been  as 
much  for  contempt  of  the  House  of 
Lords  and  breach  of  privilege  as  for 
libel.  And  the  King's  bench  denied 
his  application  for  discharge  upon 
writ  of  habeas  corpus,  in  Rex  v. 
Flower  (1799)  8  T.  R.  314,  101  Eng. 
Reprint,  1408,  4  Revised  Rep.  662. 

Where  the  defendant  in  a  libel  case 
had  given  the  editor  of  a  paper  infor- 
mation of  an  affidavit  made  by  him, 
charging  a  collector  of  internal  rev- 
enue with  violating  the  civil  service 
law,  it  was  held  not  privileged. 
Shields  v.  Com.  (1900)  21  Ky.  L.  Rep. 
1588,  56  S.  W.  881. 


Under  a  statute  defining  libel  to 
be  a  malicious  defamation  expressed 
either  by  printing,  or  by  signs  or 
pictures  or  the  like,  tending  to  blacken 
the  memory  of  one  who  is  dead,  or  to 
impeach  the  honesty,  integrity,  virtue, 
or  reputation,  or  public  the  natural 
defects,  of  one  who  is  alive,  and  there- 
by expose  him  to  public  hatred,  con- 
tempt, ridicule,  or  financial  injury, 
the  publication  that  a  city  attorney 
was  protecting  a  public  defaulter  was 
held  criminally  libelous.  Collins  t. 
People  (1904)  115  IlL  App.  280. 

Under  a  statute  defining  libel  as 
the  malicious  defamation  of  a  person, 
tending  to  provoke  him  to  wrath,  or 
expose  him  to  public  hatred,  contempt, 
or  ridicule,  or  deprive  him  of  the 
t>enefit  of  public  confidence  and  social 
intercourse,  and  providing  that,  if  it 
appear  that  the  matter  charged  as 
libelous  was  true  and  was  published 
with  good  motives  and  justifiable  ends, 
accused  should  be  acquitted,  if  a 
charge  that  a  candidate  for  office  had 
been  guilty  of  selling  appointments 
under  his  control  was  privileged,  it 
was  a  matter  of  defense.  State  v. 
Conable  (1890)  81  Iowa,  60.  46  N.  W. 
759. 

o.  Mattera  of  public  interest. 

"Exceptions  to  criminal  liability 
for  libel  are  founded  on  considera- 
tions affecting  the  best  interests  of 
society,  and  are  absolutely  necessary 
to  protect  the  citizen  in  the  discharge 
of  a  duty  which  he  owes  to  individuals 
or  to  the  conmiunity  in  which  he  be- 
longs. It  has  long  been  the  settled 
law,  both  of  England  and  of  this 
country,  that  that  which  on  its  face 
is  libelous  may  in  fact  be  not  a  libel, 
because  it  is  justified  by  the  occasion 
under  which  it  was  published,  and  be- 
cause there  is  wanting  the  essential 
element  of  malice.  The  circumstances 
under  which  an  alleged  libel  was 
published  or  exhibited  may  rebut  the 
presumption  of  malice,  and  the  com- 
monwealth may  be  able  to  prove 
malice  in  fact — that  a  wicked  inten- 
tion to  do  injury  or  a  bad  design  to- 
ward the  prosecutor  actuated  a  de- 
fendant When  the  ordinary  and 
usual   presumption  of  malice   is  re- 
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butted  by  the  specialties  of  the  case, 
the  communication  being  one  which  it 
was  proper  to  make  public,  or  which  it 
was  the  duty  of  the  defendant  to 
write  and  to  exhibit,  it  falls  under  the 
designation  of  a  privileged  communi- 
cation." Therefore,  a  speech  made 
by  a  member  of  a  city  council  in  op- 
position to  a  grant  by  the  city  was 
held  to  be  privileged,  in  the  absence 
of  malice.  Com.  v.  Smethurst  (1883) 
16  Phila.  (Pa.)  476. 

Where  an  open  letter  to  the  grand 
jury  charged  a  county  clerk  with 
manipulating  public  accounts,  in  such 
a  manner  as  to  bring  him  into  pub- 
lic contempt,  it  was  claimed  to  be 
privileged.  The  claim  seems  to  have 
been  made  under  the  common  law, 
and  the  court  says:  "When,  for  the 
purpose  of  publicity,  he  published  his 
communication  in  a  daily  newspaper, 
he  was  discharging  no  duty  which 
the  law  imposed  upon  him  so  far  as 
the  grand  jury  was  concerned;  and 
the  fact  that  he  addressed  his  com- 
munication to  the  members  of  the 
grand  jury  altered  in  no  way  its  legal 
character.  If  the  communication 
would  be  libelous  when  addressed  to 
the  public  at  large,  it  is  equally  libel- 
ous when  addressed  to  persons  who 
are  styled  grand  jurors.  The  law  does 
not  tolerate  this  manner  of  bringing 
matters  to  the  attention  of  the  grand 
jury,  and  he  who  libels  another  cannot 
escape  responsibility  for  his  act  by  ad- 
dressing his  publication  to  the  grand 
jury,  or  to  some  public  official."  Com. 
V.  Duncan  (1907)  127  Ky.  47, 104  S.  W. 
997. 

But  publishing  a  scandalous  peti- 
tion presented  to  the  House  of  Lords, 
or  an  affidavit  containing  scandal 
against  an  individual  in  court,  was 
held  indictable,  as  it  tended  to  a 
breach  of  the  peace  and  could  not  be 
justified.  Rex  v.  Salisbury  (1698)  1 
Ld.  Raym.  841,  91  Eng.  Reprint,  1124. 

Without  anything  in  the  report  to 
•how  whether  the  indictment  in  Yan- 
eey  v.  Com.  (1909)  135  Ky.  207,  26 
L.R.A.(N.S.)  465,  122  S.  W.  128,  for 
asking  of  a  former  member  of  a  grand 
jury  an  affidavit  to  impeach  the  dis- 
trict attorney  before  the  legislature, 
was  founded  upon  a  statute  or  the 


common  law,  the  court  held  that  the 
provision  of  the  Bill  of  Rights  con- 
ferring upon  any  citizen  the  right  to 
petition  the  legislature  for  any  neces- 
sary or  proper  purpose  rendered  the 
matter  privileged,  saying  that  if  ac- 
cused, in  good  faith,  believed  the  dis- 
trict attorney  to  be  such  an  unfit  and 
incompetent  officer  as  his  communica- 
tion purported  to  make  him,  then  he 
had  a  right  to  ask  the  assistance  of 
the  juror  to  procure  his  impeachment. 

Where  the  publisher  of  a  newspaper 
was  prosecuted  for  libel  because  of  an 
advertisement  published  in  the  paper, 
warning  the  public  against  the  pur- 
chase of  certain  notes  alleged  to  have 
been  secured  by  fraud,  the  court,  with- 
out mentioning  the  state  of  the  statu- 
tory law,  held  that  the  communi- 
cation was  privileged,  so  that  false- 
hood and  express  malice  must  be 
shown  to  warrant  a  conviction,  say- 
ing :  "When  a  person,  about  to  engage 
a  servant,  wrote  to  a  former  employer 
of  the  same  party,  asking  information 
concerning  his  character,  and  the  for- 
mer employer  wrote  an  answer  con- 
taining matters  injurious  to  the  serv- 
ant, this  was  a  privileged  communi- 
cation. So,  where  written  obligations 
had  been  stolen  or  obtained  by  fraud, 
the  victim's  only  protection  was  to 
give  notice  of  the  fact  to  the  public, 
and  warn  the  whole  world  not  to  re- 
ceive them,  and  the  best,  almost  the 
only,  method  of  doing  this,  was  by 
advertising  in  a  public  journal.  Such 
a  notice  would  be  a  privileged  com- 
munication." Com.  v.  Featherston 
(1872)  9  Phila.  (Pa.)  594. 

An  indictment  was  found  for  the 
publication  of  an  advertisement  that 
one  was  about  to  sell  a  slave  illegally, 
under  a  deed  which  he  had  obtained, 
and  which,  for  causes  known  to  him, 
was  illegal.  There  is  nothing  in  the 
case  to  indicate  whether  this  was  un- 
der a  statute  or  under  the  common 
law,  but  it  was  contended  that  the 
mere  publication  of  an  advertisement 
was  not  a  libel.  The  court  held,  how- 
ever, that  the  question  was  whether 
the  advertisement  did  not  unneces- 
sarily reflect  upon  the  character  of 
the  prosecutor.  Taylor  v.  State  (1848) 
4  6a.  14.    The  court  says:    "Yoa  may 


Digitized  by 


Google 


1496 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A.L.R. 


advertise,  and  the  advertisement  may 
convey  an  imputation  injurious  to  an- 
other's character,  and  yet  you  may 
be  innocent  of  the  crime  of  libel, 
but  that  imputation  must  be  necessary 
to  effect  the  bona  fide  purpose  of  the 
publication.  The  moment  you  trans- 
gress  the  limits  necessary  for  effect- 
ing the  legal  and  bona  fide  object  of 
your  advertisement,  you  are  guilty, 
unless  you  can  prove  the  truth  of  your 
publication." 

A  letter  from'  a  teacher  to  the 
school  superintendent,  charging  a 
trustee  with  living  with  a  woman  not 
his  wife,  and  with  having  been  dis- 
charged from  the  New  York  police 
force  for  taking  bribes,  was  held  to  be 
privileged.  People  v.  Seaman  (1887) 
6  N.  Y.  S.  R.  765. 

d.  Mattera  of  common  interest  Itetiveen 
individuals. 

There  are  certain  matters  of  com- 
mon interest  between  private  citizens 
in  which  the  public  has  not  sufficient 
interest  to  concern  itself  with  their 
publication,  and  which,  because  of  the 
duty  or  interest  of  the  publisher,  or  of 
the  one  to  whom  the  communication 
was  addressed,  make  it  necessary 
that  the  publication  should  be  made 
without  criminal  libel  therefor. 

In  State  v.  Sefrit  (1914)  82  Wash. 
520,  144  Pac.  725,  the  court  states 
that  the  statutory  provision  that 
every  communication  made  to  a  per- 
son entitled  to  or  concerned  in  such 
communication,  by  one  also  concerned 
in  and  entitled  to  make  it,  or  who 
stood  in  such  relation  to  the  former 
as  to  offer  a  reasonable  ground  for 
supposing  his  motive  to  be  innocent, 
should  be  presumed  not  to  be  ma- 
licious, and  shall  be  deemed  a  privi- 
leged conununication,  is  but  a  statu- 
tory declaration  of  the  general  doc- 
trine of  qualified  privilege,  which 
exists  independently  of  any  statute. 

A  letter  to  a  servant,  dismissing  her 
and  accusing  her  of  larceny,  which 
accusation  was  based  on  reasonable 
grounds  to  believe  it  to  be  true,  was 
held  privileged  in  Reg.  v.  Ferry  (1883) 
15  Cox,  C.  C.  (Eng.)  169.  There 
is  nothing  in  the  case  to  show 
whether  or   not  the  accusation  was 


true  or  false,  and  the  court  decides 
the  question  of  privilege  without 
discussion  or  citing  authority,  simply 
saying  that  the  occasion  was  privi- 
leged. 

And  in  Rex  v.  Waring  (1803)  5 
Esp.  (Eng.)  13,  it  was  said  that  if  a 
letter  was  solicited  as  a  testimonial 
for  a  servant's  character,  with  a  view 
to  founding  an  action  for  libel,  it 
would  not  sustain  the  action.  This 
case  was  subsequently  overruled  on 
another  question. 

Where  a  Quakeress  was  expelled 
from  a  Quaker  meeting,  and  the 
reason,  "Not  practising  the  duty  of 
self-denial"  in  frequenting  balls  and 
concerts,  was  entered  in  the  books, 
and  a  copy  furnished  the  prosecutrix 
on  request,  the  verdict  of  guilty  was 
set  aside,  as  the  whole  transaction 
was  a  piece  of  discipline.  Rex  v.  Hart 
(1762)  1  W.  Bl.  386,  96  Eng.  Re- 
print, 218. 

In  reply  to  a  letter  from  an  attorney 
threatening  a  suit,  the  defendant 
wrote  that  the  matter  was  about  an 
unsound  horse  that  defendant  had 
sold,  and  the  receipt  showed  the  fact, 
and  that  the  prosecutor  had  "bought 
an  unsound  horse  to  cheat  somebody 
with."  It  was  held  privileged.  Com. 
V.  Pavitt,  16  Phila.    (Pa.)   478. 

But  there  must  be  some  considera- 
tion of  moral  duty,  or  of  public  policy 
connected  with  it,  in  order  to  bring  a 
publication  into  the  class  of  privileged 
communications.  Mere  confidential 
communications  of  such  a  character 
are,  therefore,  always  made  at  the 
peril  of  the  publisher,  if  they  fail  to 
come  within  the  defined  class.  Smith 
T.  State  (1870)  82  Tex.  598. 

A  publication  by  a  hotel  keeper, 
refuting  a  charge  that  a  guest  had 
lost  money  in  his  house,  is  not  with- 
in a  constitutional  provision  that  the 
truth  may  be  given  in  evidence  in 
prosecutions  for  publication  investi- 
gating the  conduct  of  officers,  or  men 
of  public  capacity,  or  where  the  matter 
published  is  proper  for  public  infor- 
mation. Com.  V.  Sanderson  (1844)  2 
Clark  (Pa.)  64.  The  court  says  that 
in  privileged  cases  the  publication  is 
considered  justifiable  from  its  connec- 
tion with  circumstances  important  for 
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fare  of  life. 

Where  libelous  charges  against 
a  school-teacher  were  presented  at 
a  school  meeting,  to  be  forwarded  to 
the  school  superintendent,  the  defense 
was  made  that  they  were  privileged, 
and  the  court,  without  setting  out  any 
statute  allowing  privilege  as  a  de- 
fense, says  that,  taking  the  view  of  the 
law  most  favorable  to  defendant, 
all  that  can  be  claimed  is  that  if  the 
school  meeting,  being  interested  in 
the  character  of  the  teacher,  called 
upon  accused  for  information,  he  will 
be  protected,  provided  he  acted  on 
reasonable  grounds  of  belief,  with 
good  motives  and  for  justifiable  ends. 
But  express  malice  would  render  him 
liable.  Vallery  v.  State  (1894)  42 
Neb.  126,  60  N.  W.  347. 

In  State  v.  Ford  (1901)  82  Minn. 
452,  85  N.  W.  217,  where  an  attack 
was  made  upon  the  superintendent  of 
an  institution  for  the  feeble-minded, 
the  court  says  that  it  is  true  that  a 
communication  made  in  good  faith,  in 
which  the  person  communicating  the 
same  has  an  interest,  or  in  reference 
to  which  he  has  a  duty  to  perform, 
public  or  private,  either  legal,  moral, 
or  social,  if  made  to  a  person  having 
a  corresponding  interest,  is  privileged. 

e.  Court  proceedings. 

Judicial  proceedings  being  neces- 
sary to  the  administration  of  justice, 
what  occurs  in  connection  with  the 
trial  is  justly  held  not  to  subject  the 
publisher  to  criminal  proceedings,  un- 
less the  publication  is  malicious  or 
foreign  to  the  subject-matter  of  the 
cause. 

Where  an  attorney  was  indicted  for 
a  libel  in  a  complaint  filed  by  him, 
the  court  said  that  whatever  may  be 
written  by  an  attorney  in  a  judicial 
proceeding,  if  pertinent  and  material 
to  the  matter  in  controversy,  is  privi- 
leged, and  lays  no  foundation  for  a 
public  prosecution.  ,  But  this  is  the 
extent  of  the  privilege,  for,  if  one 
goes  beyond  the  prescribed  limit  to 
asperse  and  vilify  another,  he  is  with- 
out protection  and  must  abide  the 
consequences  of  his  misconduct.  The 
court  further  said  that  in  the  case 


innuendoes  which  could  not  but  have 
been  intended  to  stir  up  the  passions 
of  defendant  in  that  suit,  and  to  make 
him  an  object  of  direct  suspicion,  as 
well  as  of  ridicule  and  contempt. 
They  were  in  no  respect  relevant  or 
material  to  the  action,  and  obviously 
must  have  been  thrown  in  to  scandal- 
ize and  annoy  the  defendant.  And 
the  court  adds:  It  would  be  lamen- 
table if  irrelevant,  gratuitous,  and  ma- 
licious attacks  could  be  excused  be- 
cause inserted  in  pleadings  with 
which  the  vituperative  charges  had  no 
connection  whatever.  Gilbert  v. 
People  (1845)  1  Denio  (N.  Y.)  41. 

An  attorney  in  drawing  an  affidavit 
used  in  a  legal  proceeding,  which 
charged  the  prosecutor  with  illicit 
connection  with  a  third  person,  was 
held  not  guilty  of  libel  unless  the 
publication  was  malicious.  Com.  v. 
Culver  (1843)  1  Clark  (Pa.)  361, 

Where  a  statute  provides  that  no 
statement  made  in  the  course  of  a 
legislative  or  judicial  proceeding 
comes  within  the  definition  of  libel, 
an  affidavit  made  before  a  justice 
charging  the  complaining  witness  with 
being  a  common  prostitute  is  not 
punishable  as  slander,  under  another 
statute  making  it  slander  to  impute 
unchastity  to  a  female.  The  court 
says  if  the  slander  statute  was  in- 
tended to  embrace  defamatory  words 
spoken  or  written  in  the  course  of  ju- 
dicial proceedings,  it  would  be  con- 
trary to  public  policy.  Lindsey  v. 
State  (1885)  18  Tex.  App.  280. 

Where  an  affidavit  was  filed  by  a 
justice  of  the  peace  as  an  excuse  for 
granting  a  supersedeas,  it  was  held 
that  a  rule  to  show  cause  why  an  in- 
formation should  not  be  filed  would 
be  refused.  This  appears  to  be  mis- 
taken practice  rather  than  a  ruling 
that  the  affidavit  was  privileged,  be- 
cause the  court  says  the  application 
for  redress  ought  to  be  in  the  court 
wherein  the  affidavit  was  exhibited. 
Rex  V.  Lediard  (1754)  Sayer,  112,  96 
Eng.  Reprint,  821. 

But  a  statement  under  oath  before 
a  justice,  made  to  exonerate  the  affiant 
from  slander,  which  statement  im- 
puted want  of  chastity  to  a  female. 
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was  held  not  privileg«d  in  Robison 
V.  State  (1915)  77  Tex.  Crim.  Rep. 
556,  179  S.  W.  1157.  The  court  said: 
"The  rule  of  privilege  does  not  apply 
where  there  has  been  a  previous  un- 
privileged publication  by  the  defend- 
ant of  the  same  or  similar  libel  or 
slander,  which  causes  the  inquiry  to 
be  made." 

So,  where  a  declaration  before  a 
justice  alleged  that  the  defendant 
was  accustomed  to  be  fond  of  sheep, 
and  in  the  habit  of  biting  them,  and 
if  guilty  "he  ought  to  be  hanged  or 
shot,"  it  was  held  libelous.  Gilbert 
V.  People  (1845)  1  Denio  (N.  Y.)  41. 

Likewise,  court  proceedings  being 
a  matter  of  public  interest,  and  the 
records  being  available  to  the  public, 
a  fair  report  of  such  proceedings 
does  not  subject  the  publisher  to  pros- 
ecution for  libel.  Under  a  statute 
providing  that  no  reporter,  editor,  or 
proprietor  of  any  newspaper  is  liable 
to  any  prosecution  for  any  fair  and 
true  report  of  any  legislative  or  other 
official  proceeding,  or  of  any  state- 
ment in  the  course  ef  the  same, 
except  upon  proof  of  malice  in  mak- 
ing such  report,  which  shall  not  be 
implied  from  the  mere  fact  of  pub- 
lication, and  providing  that  libelous 
remarks  or  comments  connected  with 
the  matter  privileged  receive  no 
privilege  by  being  so  connected,  it 
was  held  that  libelous  editorials  upon 
evidence  offered  but  not  received  in 
the  case  were  not  privileged.  The 
court  on  the  general  question  of 
privilege  said  that  it  extends  to  a  full 
and  correct  report  of  judicial  pro- 
ceedings without  prejudicial  com- 
ment, and  quotes  from  Cooley,  Const. 
Lim.  as  follows:  "It  seems  to  be 
settled  that  a  fair  and  impartial  ac- 
count of  judicial  proceedings  which 
have  not  been  ex  parte,  but  in  the 
hearing  of  both  parties,  is,  generally 
speaking,  a  justifiable  publication. 
But  it  is  said  that,  if  a  party  is  to  be 
allowed  to  publish  what  passes'  in 
a  court  of  justice,  he  must  publish 
the  whole  case,  and  not  merely  state 
the  conclusion  which  he  himself 
draws  from  the  evidence.  A  plea  that 
the  supposed  libel  was,  in  substance, 
a  true  account  and  report  of  a  trial. 


has  been  held  bad;  and  a  statement 
of  the  circumstances  of  a  trial  as 
from  counsel  in  the  case  has  been 
held  not  privileged.  The  report  must 
also  be  strictly  confined  to  the  actual 
proceedings  in  court,  and  must  con- 
tain no  defamatory  observations  or 
comments  from  any  quarter  whatso- 
ever, in  addition  to  what  forms, 
strictly  and  properly,  the  legal  pro- 
ceedings." Dorr  V.  United  States 
(1904)  195  U.  S.  138,  49  L.  ed.  128,  24 
Sup.  Ct  Rep.  808,  1  Ann.  Cas.  697. 

A  fair  and  true  report  of  a  trial 
was  held  privileged  under  2  Utah 
Comp.  Laws  1888,  §  4495,  providing 
that  no  editor  is  liable  to  a  prose- 
cution for  a  fair  report  of  a  judicial 
proceeding,  except  on  proof  of  malice. 
People  V.  Classman  (1895)  12  Utah, 
238,  42  Pac.  956.  The  court  said  if 
the  report  is  fair  it  is  so  far  privi- 
leged that  no  malice  will  be  inferred 
from  the  mere  fact  of  publication, 
and  in  such  event,  in  order  to  con- 
vict, the  prosecution  must  affirmative- 
ly show  express  malice. 

But  where  the  defendant  published 
a  libel  entitled  "The  Mock  Trial  of 
Mr.  Carlile,"  which  was  a  true  account 
of  a  trial  where  the  defendant 
had  read  to  the  jury  all  of  Paine'a 
"Age  of  Reason,"  for  which  he  had 
been  indicted,  accompanied  -by  blas- 
phemous and  indecent  arguments,  the 
publication  of  this  was  held  libelous 
on  the  ground  that  privilege  would 
not  authorize  a  reutterance  of  defama- 
tory matter.  Rex  v.  Carlile  (1819) 
S  Barn.  &  Aid.  167,  106  Eng.  Reprint, 
624.  Abbott,  Ch.  J.,  said:  "There  can 
be  no  doubt  in  the  mind  of  the  court, 
or  of  any  person  acquainted  with  the 
law  of  the  country,  that  if  in  the 
course  of  a  trial  it  beciunes  necessary, 
for  the  purposes  of  justice,  that  mat- 
ters of  a  defamatory  nature  should 
be  publicly  read,  it  does  not  therefore 
follow  that  it  is  competent  to  any  per- 
son, under  the  pretense  of  publishing 
that  trial,  to  reutter  that  defamatory 
matter."  Bayley,  J.,  said:  "It  very 
often  happens  that,  for  the  purposes 
of  justice,  oar  ears  may  be  shoclnd 
with  extremely  offensive  and  indeli- 
cate evidence.  But,  though  we  are 
bound,  in  a  court  of  justice,  to  hear 
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it,  other  parsons  are  not  at  liberty, 
afterwards,  to  circulate  it  at  the 
risk  of  those  effects  which,  in  the 
minds  of  the  young  and  unwary,  such 
evidence  may  be  calculated  to  pro- 
duce." Best,  J.,  said:  "I  think  it  is 
certainly  lawful  to  publish  the  pro- 
ceedings of  courts  of  justice;  but 
when  I  say  that,  it  must  be  taken 
with  this .  qualification,  that  what  is 
contained  in  the  publication  must  be 
neither  defamatory  of  an  individual, 
tending  to  excite  disaffection,  nor 
calculated  to  offend  the  morals  of  the 
people;  for,  if  it  contains  that  which 
is  calculated  to  produce  any  of  those 
effects,  instead  of  disseminating  use- 
ful knowledge,  it  will  produce  great 
mischief." 

So,  the  publication  of  evidence  given 
before  a  coroner's  jury,  with  com- 
ments, was  held  libelous,  although  the 
statement  was  correct.  Rex  v. 
Fleet  (1818)  1  Barn.  &  Aid.  379,  106 
Eng.  Reprint,  140,  19  Revised  Rep. 
344.  The  comments  consisted  of 
criticisms  of  the  actions  of  the 
peace  officers  who  were  subsequently 
charged  by  the  coroner's  jury  with 
murder.  Bayley,  J.,  said:  Nothing 
can  be  more  important  to  individuals  ' 
than  that  their  trials  should  take 
place  without  any  prejudice  in  the 
minds  of  those  who  are  to  decide  up-  , 
on  the  facts  in  evidence. 

To  publish  depositions  taken  be- 
fore a  justice  on  a  criminal  charge, 
before  the  case  was  tried,  was  held 
libelous  and  the  truth  was  no  defense, 
in  Rex  v.  Lee  (1804)  5  Esp.  (Eng.) 
123. 

In  Rex  V.  Fisher  (1811)  2  Campb. 
(Eng.)  563,  it  was  held  libelous  to 
publish  the  preliminary  examination 
of  one  accused  of  rape,  in  such  a 
manner  as  to  prejudice  the  jury  at 
the  trial.  Lord  Ellenborough  said: 
"The  publication  of  proceedings  in 
courts  of  justice,  wliere  both  sides  are 
heard,  and  matters  are  finally  deter- 
mined, is  salutary,  and  therefore  it 
is  permitted.  The  publication  of 
these  preliminary  examinations  has 
a  tendency  to  pervert  the  public  mind, 
and  to  disturb  the  course  of  justice, 
and  it  is  therefore  illegal.  What  is 
injurious  to  individuals  and  to  the 


community  the  law  considers  criminal. 
.  .  .  Trials  at  law,  fairly  reported, 
although  they  may  occasionally  prove 
injurious  to  individuals,  have  been 
held  to  be  privileged.  Let  them  con- 
tinue so  privileged.  The  benefit  they 
produce  is  great  and  permanent,  and 
the  evil  that  arises  from  them  is  rare 
and  incidental.  But  these  preliminary 
examinations  have  no  such  privi- 
lege. Their  only  tendency  is  to  pre- 
judge those  whom  the  law  still  pre- 
sumes to  be  innocent,  and  to  poison 
the  sources  of  justice.  .  .  .  It  is 
of  infinite  importance  to  us  all  that 
whatever  has  a  tendency  to  prevent 
a  fair  trial  should  be  guarded  against. 
Every  one  of  us  may  be  questioned 
in  a  court  of  law,  and  called  upon  to 
defend  his  life  and  his  character.  We 
would  then  wish  to  meet  a  jury  of  our 
countrymen  with  unbiased  minds. 
But  for  this  there  can  be  no  security 
if  auoh  publications  are  permitted." 

/.  Records. 

Under  a  statute  which  provides 
that  any  person  required  to  record 
the  proceedings  of  an  association 
as  a  religious  institution  cannot  be' 
charged  ttrith  libel  for  an  entry  made 
in  the  course  of  his  official  duties, 
but  that,  if  any  false  statement  be 
entered  upon  the  record,  the  person 
who  assents  to  or  directs  the  entry  is 
guilty  of  libel,  a  minister  who  enters 
on  the  birth  recbrd,  at  the  instance 
of  the  child's  mother,  the  name  of  the 
putative  father,  knowing  he  had  been 
acquitted  of  the  charge  of  seduction, 
is  guilty  of  libel.  The  court  held  that 
the  statute  made  the  entry  libel  if 
made  with  malicious  intent,  and  that 
the  facta  in  the  case  showed  such 
intent.  Kubricht  v.  State  (1902)  44 
Tex.  Grim.  Rep.  94,  68  L.R.A.  959, 
100  Am.  St.  Rep.  842,  69  S.  W.  157. 

g.  LegUiative  proceedtnga. 

The  publication  of  the  proceedings 
of  the  House  of  Commons  was  held 
not  libelous,  although  it  reflected  on 
an  individual,  in  Rex  v.  Wright  (1799) 
8  T.  R.  293,  101  Eng.  Reprint,  1896. 
So  Kenyon,  Ch.  J.,  said:  "It  is  im- 
possible for  us  to  admit  that  the  pro- 
ceeding of  either  of  the  Houses'  of 
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Parliament  is  a  libel;  and  yet  that  is 
to  be  taken  as  the  foundation  of  this 
application.  The  case  of  Rex  v.  Wil- 
liams (1686)  2  Shower,  K.  B.  471, 
89  Enir.  Reprint,  1048,  Comb.  18,  90 
Eng.  Reprint,  817,  which  was  princi- 
pally relied  on,  happened  in  the  worst 
of  times;  but  that  has  no  relation  to 
the  present  case.  There  the  pub- 
lication was  a  paper  of  a  private  in- 
dividual, and  under  pretense  of  the 
sanction  of  the  House  of  Commons 
an  individual  published;  but  this  is  a 
proceeding  by  one  branch  of  the  legis- 
lature, and  therefore  we  cannot  in- 
quire into  it."  Lawrence,  J.,  said: 
"The  proceedings  of  courts  of  justice 
are  daily  published,  some  of  which 
highly  reflect  on  individuals;  but  I 
do  not  know  that  an  information  was 
ever  granted  against  the  publishers 
of  them.  Many  of  these  proceedings 
contain  no  point  of  law,  and  are  not 
published  under  the  authority  or  the 
sanction  of  the  courts,  but  they  are 
printed  for  the  information  of  the 
public.  .  .  .  Though  the  publica- 
tion of  such  proceedings  may  be  to  the 
disadvantage  of  the  particular  in- 
dividual concerned,  yet  it  is  of  vast 
importance  to  the  public  that  the 
proceedings  of -courts  of  justice  should 
be  universally  known.  The  general 
advantage  to  the  country  in  hav- 
ing these  proceedings  made  public 
more  than  counterbalances  the  incon- 
veniences to  the  private  persons  whose 
conduct  may  be  the  subject  of  such 
proceedings.  The  same  reasons  also 
apply  to  the  proceedings  in  Parlia- 
ment; it  is  of  advantage  to  the  pub- 
lic, and  even  to  the  legislative  bodies, 
that  true  accounts  of  their  proceed- 
ings should  be  generally  circulated; 
and  they  would  be  deprived  of  that 
advantage  if  no  person  could  pub- 
lish their  proceedings  without  being 
punished  as  a  libeler." 

In  Rex  V.  Williams  (Eng.)  supra, 
the  Speaker  of  the  House  of  Commons 
was  fined  £10,000  for  signing,  by  order 
of  the  House,  a  license  to  publish 
Dangerfield's  "Narrative,"  which  is 
alleged  to  be  an  infamous  libel,  but 
the  nature  of  which  is  not  set  out. 
The  defense  was  made  that  the  defend- 
ant' was    within    his    privilege,    but 


this  was  overruled  with  scant  cour- 
tesy. 

And  a  member  of  the  House  of  Com- 
mons was  held  guilty  of  libel  for 
publishing  in  a  newspaper  his  speech 
in  the  House,  where  it  contained  libel- 
ous matter,  although  it  was  a  correct 
account,  and  made  to  correct  incorrect 
publications  in  other  papers.  Rex  v. 
Creevey  (1813)  1  Maule  &  S,.  273,  105 
Eng.  Reprint,  102.  Bayley,'j.,  said: 
"A  member  of  Parliament  has  undoubt- 
edly the  privilege,  for  the  purpose  of 
producing  parliamentary  effect,  to 
speak  in  Parliament  boldly  and  clear- 
ly what  he  thinks  conducive  to  that 
end.  He  may  even  for  that  purpose, 
if  he  thinks  it  right,  cast  imputations 
in  Parliament  against  the  character 
of  any  individual ;  and  still  he  will  be 
protected.  But  if  he  is  to  be  at  liberty 
to  circulate  those  imputations  else- 
where, the  evil  would  be  very  ex- 
tensive. No  member,  therefore,  is  at 
liberty  so  to  do." 

Rex  V.  Stockdale  (1789)  22  How.  St. 
Tr.  (Eng.)  237,  was  an  information 
for  inserting  in  a  pamphlet  what  a 
member  had  said  in  the  House,  that 
the  Commons  had  voted  thirteen  out 
of  twenty  articles  (in  regard  to  War- 
ren Hastings)  without  reading  them, 
but  accused  was  acquitted. 

A  libel  in  a  speech  by  a  member  of 
Parliament  is  privileged  only  so  long 
as  it  is  confined  within  the  parliamen- 
tary walls.  If  he  gives  it  out  to  the 
newspapers,  he  is  answerable  for 
any  libel  it  may  contain.  Rex  v. 
Abingdon  (1794)  1  Esp.  (Eng.)  226, 
Peake,  N.  P.  Cas.  236,  6  Revised  Rep. 
733. 

h.  Kffect  of  falaity  on  prtvttepe. 

It  being  established  that  a  criminal 
prosecution  lies  for  publishing  true 
defamatory  matter  which  tends  to 
breach  of  the  peace,  as  well  as  false 
matter,  but-  that  there  are  certain 
subjects  of  such  public  interest  that 
the  prosecution  will  not  lie  for  pub- 
lishing them  if  they  are  true,  although 
they  may  be  defamatory,  the  ques- 
tion has  been  raised  in  some  cases 
whether  or  not  the  privileged  char- 
acter of  the  subject-matter  would  not 
justify    its    publication,    although    it 
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was  false,  and  such  claim  has  been 
made  as  a  defense  in  some  prosecu- 
tions for  libel.  In  the  absence  of 
statute  allowinsr  such  defense,  there 
would  seem  to  be  no  sound  basis  for 
permitting  it.  One  who  publishes  a 
libel  does  it  gratuitously,  and  usually 
for  his  own  purpose,  and  the  very 
wording  of  it  shows  that  it  is  defama- 
tory and  will  be  liable  to  bring  down 
upon  him  the  wrath  of  the  person 
libeled,  and  therefore  incite  him  to 
take  revenge  for  the  publication,  if 
it  is  of  a  class  where  a  private  ac- 
tion could  not  be  maintained,  and 
therefore  that  its  true  tendency  will 
be  to  a  breach  of  the  peace.  The  bur- 
den should,  therefore,  be  placed  upon 
him,  either  to  know  that  the  matter  is 
true,  or  to  refrain  fr(»Q  making 
the  publication.  Report,  information, 
good  faith,  and  other  excuses  put 
forth  to  avoid  liability  for  the  libel, 
are  not  sufficient  in  law  to  shield  him 
from  the  consequences  of  his  deliber- 
ate, act.  There  is  nothing  to  compel 
him  to  publish,  and,  if  he  does  so,  he 
should  be  required  to  know  that  he 
is  within  the  law  justifying  the  publi- 
cation, or  suffer  the  consequences  of 
violating  the  penal  law. 

"There  is  no  difficulty  in  determin- 
ing what  publications  constitute 
criminal  libel.  Legitimate  criticism 
of  the  acts  and  the  conduct  of  public 
officers  by  the  press  is  not  only  per- 
missible, but  under  a  government  like 
ours,  where  the  public  officer  is  in 
theory,  and  ought  to  be  in  fact,  the  pub- 
lic's servant,  it  is  one  of  the  most 
effective  methods  to  secure  fidelity 
and  to  prevent  abuses  on  the  part  of 
those  intrusted  with  authority.  But 
whilst  this  lawful  liberty  of  the  press 
should  not  be  restricted  or  abridged, 
it  should  not,  on  the  other  hand,  be 
permitted  to  overstep  its  proper 
limits  or  be  allowed  to  degenerate  in- 
to wanton  vituperation.  By  such  a 
degeneracy  the  usefulness  and  the 
influence  of  the  press  would  soon  be 
destroyed,  and  serious  injury  would 
be  inflicted  on  unoffending  individ- 
uals. Any  publication,  printed  or 
written,  which  falsely  and  maliciously 
imputes  to  another  the  commission  of 
a  crime,  or  which  exposes  him  to  ridi- 


cule, contumely,  or  contempt,'or  which 
reflects  upon  his  character,  or  tends 
to  vilify  him,  or  diminishes  his  rep- 
utation, or  detracts  from  his  char- 
acter as  a  man  of  good  morals,  or  al- 
ters his  .situation  in  society  for  the 
worse,  is  an  indictable  libel."  Barnes 
V.  State  (1898)  88  Md.  347,  41  Ati. 
781. 

An.  article  falsely  charging  that 
the  state's  attorney  was  guilty  of  im- 
proper and  dishonest  actions  as  a 
public  official  was  held  libelous  under 
a  statute  defining  libel  as  a  malicious 
defamation  tending  to  impeach  the 
honesty,  integrity,  virtue,  or  reputa- 
tion, or  publish  the  natural  defects 
of  one  who  is  alive,  and  thereby  to 
expose  him  to  public  hatred,  con- 
tempt, ridicule,  or  financial  injury. 
People  v.  Strauch  (1910)  247  IIL  220, 
93  N.  E.  126,  affirming  (1910)  168 
111.  App.  644. 

Where  a  communication  by  a  man 
to  one  whom  he  asked  to  guard  prop- 
erty for  him,  and  which  alleged  that 
another  would  purloin  it  if  he  had  a 
chance,  was  alleged  to  be  privileged, 
the  court,  without  showing  whether 
the  indictment  was  at  common  law, 
or  whether  the  question  of  privilege 
arose  under  a  statute,  apparently  ap- 
plies the  rule  applicable  in  civil  cases, 
and  states:  "A  privileged  communi- 
cation has  been  defined  as  one  made 
upon  a  proper  occasion,  from  proper 
motive,  in  a  proper  manner,  and  based 
upon  reasonable  or  probable  cause. 
In  such  cases  there  is  no  prima  facie 
presumption  of  malice  from  the  pub- 
lication. There  must  be  some  evi- 
dence beyond  th6  mere  fact  of  publi- 
cation. It  may  be  intrinsic,  from  the 
style  and  tone  of  the  communication. 
If  it  contains  expressions  which  ex- 
ceed the  limits  of  privilege,  such  ex- 
pressions are  evidence  of  malice.  Or 
it  may  be  extrinsic,  as  by  proof  of 
actual  malice,  or  that  the  statement 
was  knowingly  false,  or  that  it  was 
made  without  probable  cause,  or  in 
any  way  that  fairly  and  reasonably 
tends  to  overcome  the  prima  facie  pre- 
sumption of  protection  under  the  priv- 
ilege. The  immunity  of  a  privileged 
communication  is  an  exception.  The 
general  rule  is  that  nothing  but  proof 
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of  its  truth  is  a  defense  of  a  libel, 
and  he  who  relies  on  an  exception 
must  prove  the  fact  necessary  to 
bring  himself  within  it.  ...  It  is 
well-settled  law  that,  if  the  matter 
charged  as  libelous  be  false,  and  the 
publication  malicious,  it  cannot  be 
privileged."  Browning  v.  Com.  (1903) 
116  Ky.  282,  76  S.  W.  19. 

To  accuse  one  holding  a  public 
office  of  an  offense  is  not  privileged, 
and  if  the  charge  is  false  the  utterer 
is  liable,  however  good  his  motives. 
Benton  v.  State  (1896)  59  N.  J.  L.  560, 
86  Atl.  1041. 

Where  the  Constitution  provides 
for  acquittal  if  the  charge  is  true 
and  was  published  with  good  motives 
and  for  justifiable  ends,  a  conmiuni- 
eation,  false  in  fact,  addressed  to  the 
general  public,  imputing  the  com- 
mission of  a  criminal  offense,  or  of 
moral  delinquency,  to  a  public  officer 
in  the  discharge  of  his  public  duties, 
is  not  privileged,  although  made  in 
good  faith  and  on  probable  cause. 
The  court  said  that  if  the  communi- 
cation was  in  fact  untrue,  the  motives 
with  which  it  was  published  are 
wholly  immaterial.  Oakes  v.  State 
(1910)  98  Miss.  80,  83  L.R.A.(N.S.) 
207,  54  So.  79. 

The  New  York  statute  provides  that 
"a  communication  made  to  a  person 
entitled  to,  or  interested  in,  the  com- 
munication, by  one  who  was  also  in- 
terested in  or  entitled  to  make  it,  or 
who  stood  in  such  a  relation  to  the 
former  as  to  afford  reasonable 
ground  for  supposing  his  motives  in- 
nocent, is  presumed  not  to  be  mali- 
cious, and  is  called  a  privileged  com- 
munication." 

And  the  court  says  in  People  v. 
Stokes  (1893)  30  Abb.  N.  C.  200,  24 
N.  Y.  Supp.  727,  that  undoubtedly 
a  written  defamatory  statement  pub- 
lished against  a  person  in  good  faith 
and  without  malice,  under  the  circum- 
stances stated  in  the  statute,  does  not 
constitute  a  criminal  libel.  The  pre- 
sumption of  freedom  from  malice 
raised  by  the  statute  is  not  con- 
clusive. The  court  also  says:  "The 
law  does  not  permit  one  in  bad  faith, 
even  under  the  circumstances  men- 
tioned in  said  section,  to  publish  an 


untrue  statement  to  another's  injury, 
and  the  people  have  an  undoubted 
right-  to  show,  if  they  can,  by  evi- 
dence, that  the  statement  is  untrue 
that  it  was  published  in  bad  faith  and 
with  malice,  which  cannot  be  done 
on  the  trial  of  a  demurrer,  but  only 
upon  the  trial  on  the  merits  before 
a  jury." 

Where  it  was  claimed  that  the 
libeled  party  was  a  candidate  for 
office,  and  that  the  defendant  was 
entitled  to  circulate  libelous  articles 
relating  to  his  character,  providing 
he  acted  in  good  faith  believing  them 
to  be  true,  it  was  held  that  this  was 
no  defense.  State  v.  Fish  (1917)  90 
N.  J.  L,  17,  100  Atl.  181.  That  case 
was  reversed  by  the  court  of  errors 
and  appeals  in  (1917)  91  N.  J.  L.  228, 
L.R.A.1918E,  12,  102  Atl.  378.  The 
court  says  that  the  supreme  court 
seems  to  have  considered  the  situa- 
tion to  have  been  the  publication  of 
defamatory  matter  concerning  the  in- 
cumbent of  a  public  office,  which  is 
not  the  case.  The  court  states  that 
plaintiff  was  a  mere  private  citizen 
seeking  office,  and  that  the  rule  with 
respect  to  such  person  is  that  a  com- 
munication made  bona  fide  upon  any 
subject-matter  in  which  the  party 
conununicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  is 
privileged,  if  made  to  a  person  having 
a  corresponding  interest  or  duty, 
although  it  may  contain  criminatory 
matter,  and  which,  without  this  privi- 
lege, would  be  slanderous  or  libelous, 
and  actionable. 

Honest  mistake  of  fact  does  not 
destroy  the  criminal  character  of  a 
libel,  where  the  statute  merely  per- 
mits evidence  tending  to  show  truth 
of  the  charge  made  under  the  general 
issue.  Richardson  v.  State  (1886)  66 
Md.  214,  7  Atl.  43. 

The  proprietor  of  a  newspaper  may 
be  criminally  liable  for  the  publi- 
cation therein  of  a  libel  composed  and 
contributed  by  another,  unless  the 
publication  was  made  under  such  cir- 
cumstances as  to  negative  any  pre- 
sumption of  privity  or  connivance,  or 
want  of  ordinary  precaution  on  his 
part  to  prevent  it.  Com.  t.  Morgan 
(1871)  107  Mass.  204. 
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insT  that  in  prosecutions  for  libel  the 
truth  may  be  shown,  when  the  pub- 
lication was  made  with  good  motives 
and  for  justifiable  ends,  the  belief  on 
the  part  of  the  defendant  that  the 
charge  was  true  was  held  to  b^  no 
defense.  State  v.  Haskins  (1899)  109 
Iowa,  656,  47  L.R.A.  223,  77  Am.  St 
Rep.  660,  80  N.  W.  1063. 

Evidence  that  the  alleged  libel  was 
communicated  to  th|  defendant  by 
a  creditable  person  was  held  incom- 
petent in  Com.  v.  Snelling  (1834)  15 
Pick.  (Mass.)  337. 

Under  a  statute  permitting  truth 
to  be  given  in  defense  of  a  criminal 
libel,  accused  is'not  justified  in  acting 
upon  a  general  report  in  the  commu- 
nity. State  V.  White  (1847)  29  N.  C. 
(7  Ired.  L.)  180.  The  court  says 
that  at  common  law  truth  was  no 
defense  to  a  libel,  because  a  Hbel  tends 
directly  to  a  breach  of  the  public 
peace.  And  the  truth  which  the  stat- 
ute gives  the  accused  the  right  to 
show  is  the  truth  which  defendants 
were  at  liberty,  under  the  plea  of 
justification  in  civil  suits  for  words 
spoken,  to  give  in  evidence. 

Under  the  Pennsylvania  Constitu- 
tion, there  is  immunity  for  publica- 
tion not  maliciously  or  negligently 
made,  which  relates  to  oflScial  con- 
duct, or  to  a  matter  proper  for  pub- 
lic investigation  or  information.  The 
court  says  this  permits  publication 
of  a  libelous  character,  whether  true 
or  false,  if  made  without  malice  or 
negligence  and  upon  the  subjects  in- 
dicated. Notwithstanding  this  con- 
stitutional provision,  the  court  pro- 
ceeds to  inquire  if  the  article  was 
privileged,  stating  that  any  article  is 
privileged  when  made  upon  a  proper 
occasion,  from  a  proper  motive,  in  a 
proper  manner,  and  based  upon 
reasonable  or  probable  cause.  It  con* 
eludes,  however,  that  since  the  article 
was  not  within  the  constitutional  pro- 
tection, a  conviction  was  justified. 
Com.  V.  Brown  (1892)  30  W.  N.  C. 
(Pa.)  320. 

Where  a  statute  makes  one  guilty  of 
misdemeanor  who  shall  publish  a 
malicious  or  defamatory  libel  tending 
to  blacken  the  reputation  of  one  who 


public  hatred,  contempt,  or  ridicule, 
said  malicious  publication,  injurious 
to  the  reputation  of  another,  is 
libelous;  but  a  publication  without 
just  cause  is  malicious  in  law.  But 
if  the  Constitution  provides  that  no 
conviction  shall  be  had  for  publica- 
tions relating  to  the  official  conduct 
of  oflScers,  or  to  any  other  matter 
proper  for  public  investigation  or  in- 
formation, which  was  not  maliciously 
or  negligently  made,  it  brings  into  the 
law  of  libel  an  entirely  new  principle, 
which  is  that  where  the  matter  is 
proper  for  public  information,  and 
itis  published  without  negligence  and 
without  malice,  a  criminal  prosecu- 
tion cannot  be  maintained.  The  court 
states  that  the  matter  under  investi- 
gation was  proper  for  public  informa- 
tion, if  it  was  true.  If  it  was  not 
true,  it  is  prima  facie  presumed  to 
be  malicious.  The  burden,  then,  is 
on  accused  to  negative  malice  and 
negligence.  "The  press,  in  making 
statements  which  reflect  upon  the  per- 
sonal character  and  integrity  of  in- 
dividuals, are  bound  to  exercise  the 
greatest  care  and  diligence  in  ascer- 
taining th«  truth  of  what  they  print, 
before  they  print  it.  The  neglect  of 
that  care  and  diligence  is  the  negli- 
gence intended  by  the  Constitution. 
If  they  print  false  statements,  in- 
jurious to  the  character  of  individ- 
uals, without  having  exercised  such 
care  and  diligence,  they  are  guilty  of 
negligence,  and  are  not  protected  by 
the  Constitution."  Com.  ex  rel.  Mc- 
Kay v.  McClure  (1876)  3  W.  I*.  C. 
(Pa.)  58.  But  accused  having  attempt- 
ed to  justify  by  proving  the  truth,  the 
court  says :  If  it  was  not  true  it  was 
libelous.  Since  they  have  not  sub- 
stantiated the  charges  which  they 
made,  they  cannot  hold  up  the  Con- 
stitution as  a  protection  against  con- 
viction, unless  they  prove  absence  of 
malice  and  negligence.  It  will  be 
noticed  that  the  statutory  definition 
merely  referred  to  libel,  and  since, 
under*  the  common  law,  a  defamatory 
publication  was  libelous,  whether  true 
or  false,  it  does  not  clearly  appear 
how  the  idea  of  inmiunity  from  proof 
of  truth  was  supported.     The  court 
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says:  "The  press  are,  it  is  true, 
justified  in  acting  upon  reliable  human 
testimony — the  testimony  of  credible 
persons,  who  allege  that  they  have 
knowledge  of  the  facts  which  they 
communicate.  All  the  transactions  of 
life  are  based  upon  such  testimony. 
But  they  must  be  held  to  the  highest 
degree  of  good  faith  and  of  care. 

Under  the  Pennsylvania  Bill  of 
Rights,  providing  that  no  conviction 
shall  be  had  for  publication  of  papers 
relating  to  the  ofHcial  conduct  of 
officers,  or  men  in  public  capacity, 
where  the  publication  was  not  ma- 
liciously or  negligently  made,  it  was 
held  that  an  article  charging  bribery 
was  libelous,  if  made  maliciously  or 
negligently.  Com.  v.  Singerly  (1881) 
15  P^ila.  (Pa.)  368.  The  dourt  says : 
"Under  the  Constitution  of  1874  the 
truth  is  not  at  all  essential  to  be 
proved,  provided  that  the  defendant 
is  guilty  of  no  malice  or  neglect.  Be- 
fore, he  warranted  the  truth.  Now  he 
warrants  nothing,  except  that  he  is 
neither  malicious  nor  negligent.  The 
new  Constitution  evidently  means  that 
we  have  reached  a  period  in  our 
civilization  and  intelligence  when  the 
people  should  know  everything  of 
men  in  public  positions  and  public 
capacity.  This  Constitution  is  a 
notice  to  every  public  man  that  the 
eyes  of  the  community  are  scrutiniz- 
ing every  public  act,  and  it  is  notice 
that  the  newspaper  publisher  has 
privileges  not  previously  conferred, 
and  it  is  his  privilege  to  criticize  the 
acts  of  officials  and  men  occupying 
public  capacity." 

A  statute  providing  punishment 
for  anyone  who  shall  publish  any  ma- 
licious or  defamatory  libel  tending  to 
blacken  reputation,  or  expose  to  pub- 
lic hatred,  contempt,  or  ridicule,  is 
controlled  by  a  constitutional  provi- 
sion that  no  conviction  shall  be  had 
for  publications  relating  to  the  official 
conduct  of  officers  or  men  in  public 
capacity,  or  to  any  other  matter  proper 
for  investigation  or  information,  if 
it  was  not  maliciously  or  negligently 
made,  and  therefore,  if  the  matter  is 
proper  for  investigation  or  informa- 
tion, it  is  privileged,  and  the  mere 
fact  that  it  is  false  does  not  render 


the  publisher  guilty  of  libel.  If  a 
newspaper  article  is  both  false  and 
defamatory,  it  is  libelous,  although 
privileged,  unless  it  is  made  to  appear 
that  it  was  not  made  maliciously  or 
recklessly.  Com.  v.  Mellon  (1892)  29 
W.  N.  C.  (Pa.)  433. 

Under  a  statute  providing  that  a 
publication  is  excused  when  it  is 
honestly  made  in  the  belief  of  its 
truth,  upon  reasonable  grounds  for 
this  belief,  an^  consists  of  fair  com- 
ments upon  the  conduct  of  a  person 
in  respect  of  public  affairs,  or  upon 
a  thing  which  the  proprietor  thereof 
oifers  or  explains  to  the  public,  a 
newspaper  charge  of  dishonesty 
against  an  employee  of  another  paper 
is  not  justified  by  the  fact  that  the 
defendant  believed  it  to  be  true,  where 
there  was  no  attempt  to  establish  its 
truth.  The  question  of  the  honesty 
of  the  prosecutor  was  held  not  one 
of  public  affairs.  People  v.  Sherlock 
(1901)  166  N.  Y.  180,  59  N.  E.  830, 
affirming  (1900)  66  App.  Div.  422,  68 
N.  Y.  Supp.  74. 

A  few  cases  have  departed  from 
the  principle  as  above  stated. 

Thus,  where  a  petition  was  pre- 
pared asking  for  the  removal  of 
a  county  solicitor  on  the  grounds 
of  incompetency,  drunkenness,  and 
immorality,  it  was  held  that  an  in- 
dividual might,  without  actual  neces- 
sity, publish  what  is  false  of  an- 
other, if  he  had  probable  cause  for 
so  doing,  and  was  actuated  by  good 
motives.  State  v.  Burnham  (1837)  9 
N.  H.  34,  31  Am.  Dec.  217. 

The  circulation  in  good  faith  of  an 
article  derogatory  of  the  county  at- 
torney, for  the  purpose  of  giving  the 
electors  truthful  information  before 
an  election  so  as  to  enable  them  to 
vote  intelligently,  was  held  to  be 
privileged,  although  untrue.  State  v. 
Balch  (1884)  31  Kan.  465,  2  Pac.  609. 
4  Am.  Crim.  Rep.  616. 

The  allegations  in  an  indictment 
that  the  libelous  words  in  a  communi- 
cation to  the  district  attorney, 
respecting  an  attorney,  were  false, 
scandalous,  malicious,  and  defama- 
tory, and  uttered  with  the  unlawful 
and  malicious  intention  to  vilify,  de- 
fame,   scandalize,    and    disgrace   the 
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in  Ormsby  v.  United  States  (1921; 
C.  C.  A.)  273  Fed.  977,  to  negative 
the  contention  that  the  indictment 
alleged  a  privileged  communication, 
predicated  upon  the  provision  of  the 
Criminal  Code  which  makes  it  a  fel- 
ony for  one  having  knowledge  of 
the  commission  pf  a  felony  cogni- 
zable by  a  Federal  court  to  fail  to 
declare  the  same  to  someone,  in  civil 
or  military  authority  under  the  United 
States. 

I.  StatuteH   permitUng  puhUeatton    ttith 
good  motives  and  for  justifiable  vnda. 

« 

Many  of  the  constitutions  and  stat- 
utes permit  the  truth  to  be  giyen  in 
defense  in  all  cases  of  criminal  prose- 
cutions for  libel,  and  provide  for  an 
acquittal  if  the  publication  was  made 
from  good  motives  and  for  justifiable 
ends.  Thus  is  extended  the  privilege 
of  publication  to  all  cases  where  the 
motive  is  good  and  the  end  justifiable, 
regardless  of  the  effect  upon  the  pub- 
lic peace.  The  questions,  therefore, 
in  all  cases  under  such  statutes,  are: 
Was  the  publication  true?  Was  the 
motive  good?  Was  the  end  justifi- 
able? 

In  State  v.  Rice  (1881)  56  Iowa,  431, 
9  N.  W.  343,  the  court  declined  to  de- 
termine the  meaning  of  such  a  statute 
to  any  greater  extent  than  was  abso- 
lutely required. 

Under  a  statute  providing  that,  if 
libelous  matter  is  true  and  published 
with  good  motives  and  for  justifiable 
ends,  accused  shall  be  acquitted,  the 
mere  truth  is  not  an  absolute  defense, 
but  it  must  appear  that  by  reason  of 
exceptional  circumstances  the  pub- 
lisher was  justified  in  composing  and 
publishing  the  alleged  libel.  State  v. 
Conable  (1890)  81  Iowa,  60,  46  N.  W. 
759. 

Under  the  Massachusetts  statute, 
the  truth  is  not  a  justification  unless 
it  is  made  to  appear  that  it  was  pub- 
lished with  good  motives  and  for  justi- 
fiable ends.  Com.  v.  Snelling  (1834) 
15  Pick.  (Mass.)  321. 

In  Perry  v.  Porter  (1878)  124  Mass. 

338,   it  was  said:     "The  Statute  of 

1826,  for  the  first  time,  permitted  the 

truth  to  be  given  in  evidence  as  a 

19  A.L.R.— 95. 


Under  its  provisions,  the  burden  of 
proof  was  upon  the  defendant  to  show 
not  only  the  truth  of  the  matter 
charged  to  be  libelous,  but  also  that 
it  was  published  with  good  motives 
and  for  justifiable  ends." 

In  Oakes  v.  State  (1910)  98  Miss. 
80,  33  L.R.A.(N.S.)  207,  54  So.  79,  a 
conomunication  charging  a  public  of- 
ficer with  a  moral  delinquency  was 
held  to  be  libelous,  unless  true  and 
published  from  good  motives  and  for 
justifiable  ends.  The  defendant  was 
held  entitled  to  explain  his  motive. 

Truth,  good  motives,  and  justifiable 
ends  are  a  defense  to  an  indictment 
for  charging  that  an  ofiAcial  filched  by 
illegally  taking  $802.30  in  three  years, 
to  which  he  was  not  entitled.  People 
V.  Fuller  (1908)  141  111.  App.  374,  af- 
firmed in  (1909)  238  HI.  116,  87  N.  E. 
336. 

In  Barthelemy  v.  People  (1842)  2 
Hill  (N.  Y.)  248,  it  is  stated  that  the 
truth  would  be  a  defense  only  when 
good  motives  and  justifiable  ends  were 
shown. 

Where,  by  statute,  truth  is  a  de 
fense  if  the  alleged  libel  was  published 
with  good  motives  and  for  justifiable 
ends,  if  a  libel  upon  a  candidate  for 
office  was  circulated  outside  of  the 
district  in  which  he  would  serve,  if 
elected,  the  end  was  not  justifiable, 
and  therefore  belief  in  the  truth  of 
the  publication  is  no  defense.  State 
V.  Haskins  (1899)  109  Iowa,  656.  47 
L.R.A.  223,  77  Am.  St.  Rep.  560,  80  N. 
W.  1063.  The  court  says :  "An  abso- 
lute privilege  is  a  complete  defense. 
No  legal  complaint  can  be  founded  up- 
on words  spoken  or  written  under  its 
protection.  Of  this  nature  are  pro- 
ceedings in  legislative  assemblies,  and 
generally  in  judicial  tribunals.  A 
qualified  privilege  is  where  the  com- 
munication is  made  in  the  discharge 
of  some  duty,  social,  legal,  or  moral. 
Such  a  defense  may  be  rebutted  by  a 
showing  of  actual  malice.  To  e.stab- 
lish  a  qualified  privilege,  it  must  bo 
shown  that  def^dant  believed  the 
charge  to  be  true,  and  published  it 
in  the  discharge  of  some  duty.  But, 
if  this  duty  was  in  any  way  tran- 
scended, the  good  faith  of  defendant 
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ceased  to  be  material.  Evidence  of 
good  faith  is  admissible,  not  as  a  de- 
fense in  itself,  but  only  as  an  element 
going  to  make  up  the  defense  of  quali- 
fied privilege." 

Where  the  statute  permitted  ac- 
quittal if  the  alleged  libelous  matter 
was  true  and  was  published  with  good 
motives  and  for  justifiable  ends,  the 
court,  in  State  v.  Cooper  (1908)  138 
Iowa,  516,  116  N.  W.  691,  in  dealing 
with  a  libel  upon  a  lawyer  in  his  pro- 
fessional capacity,  said  the  publica- 
tion was  not  privileged  in  such  sense 
that,  although  false,  the  defendant 
could  be  excused  by  proof  that  it  was 
made  in  good  faith  and  in  the  belief 
that  it  was  true.  In  that  case,  the 
publication  was  by  the  superintendent 
of  a  temperance  organization,  in  an 
organ  of  the  organization,  and  made 
charges  against  the  county  attorney 
which  the  court  held  were  libelous 
per  se.  There  appears  to  have  been 
no  attempt  to  prove  the  truth  of  the 
charges,  but  defendant  set  up  the  de- 
fense of  privilege.  The  statute  pro- 
vided that  accused  should  be  acquitted 
if  the  alleged  libelous  matter  was  true, 
and  was  published  with  good  motives 
and  for  justifiable  ends.  That  is  the 
only  statutory  provision  for  the  ad- 
mission of  the  defense  of  privilege 
in  a  libel  prosecution,  and  plainly, 
under  the  terms  of  the  statute,  privi- 
lege is  of  no  avail  if  the  publication 
is  untrue.  But  the  court,  without 
noticing  the  question  in  truth  or  fal- 
sity of  the  publication,  devotes  its  at- 
tention to  the  question  of  privilege, 
which  should  not  have  arisen  until  the 
truth  was  established.  "The  court  al- 
lowed the  jury  to  find  that  the  article 
was  privileged  as  a  communication 
from  the  defendant  to  the  members 
of  his  organization  and  all  other  per- 
sons in  sympathy  therewith  and  ap- 
proving of  its  labors  and  purposes.  It 
is  to  be  borne  in  mind  that  the  organi- 
zation had  no  more  definite  object 
than'  promoting  the  cause  of  temper- 
ance, and  that  the  communication  was 
printed  in  a  periodical  publication, 
circulating  not  only  through  all  parts 
of  the  state,  but  going  into  nearly  all 
the  states  of  the  Union,  and  sent  not 
merely  to  the  members  of  the  particu- 


lar organization  of  which  defendant 
was  an  oflScer,  but  to  all  who  would 
subscribe  for  it,  and,  no  doubt,  to 
many  others  whom  it  was  desired  to 
interest  in  the  temperance  cause. 
Where  qualified  privilege  is  relied 
upon  for  publications  in  their  nature 
defamatory,  but  made  with  reference 
to  a  candidate  for  oflSce,  or  under 
other  circumstances  justifying  the 
publication  in  the  dischage  of  a  pub- 
lic duty,  the  privilege  is  not  broader 
than  the  duty,  and,  if  such  publication 
is  so  made  as  to  reach  others  than 
those  to  whom  the  communication  in 
the  discharge  of  a  duty  is  called  for, 
the  privilege  is  exceeded,  and  does 
not  serve  as  a  defense.  .  .  .  More- 
over, we  think  that  the  general  com- 
munication of  matter  promotive  of 
temperance  principles  did  not  furnish 
an  occasion  calling  for  the  exercise 
of  any  peculiar  privilege.  The  pro- 
motion of  religion  is  in  the  interests 
of  the  public  welfare,  and  affords  op- 
portunity for  the  greatest  devotion 
and  assiduity  on  the  part  of  many 
people;  and  yet  a  minister,  who  for 
the  purpose  of  inculcating  religious 
principles  should  hold  a  supposedly 
recreant  member  of  his  flock  up  to  rid- 
icule, by  impugning  the  honesty  of  his 
motives  and  the  probity  of  his  actions, 
would  not  be  excused  from  answering 
for  false  statements  on  the  ground 
that  he  believed  them  to  be  true,  and 
made  them  in  good  faith  for  the  bene- 
fit of  religious  people.  .  .  .  The 
publications  which  are  privileged  as 
being  confidential  and  in  the  discharge 
of  a  duty  are  those  which  are  strictly 
limited  to  the  persons  directly  con- 
cerned, and  the  person  making  them 
must  have  something  more  resting  up- 
on his  conscience  than  the  mere  de- 
sire to  promote  the  public  welfare,  to 
justify  him  in  publishing  defamatory 
matter  on  the  ground  that  he  believes 
it  to  be  true.  ...  In  the  absence 
of  some  circumstances  of  privilege  it 
is  not  true  that  a  publication,  based 
upon  reasonable  or  proper  cause,  is 
justifiable  even  though  false,  and  the 
instruction  of  the  court  in  this  re- 
spect was  erroneous." 

Where  justification  was  pleaded  to 
an  Indictment  for  libel  in  charging  a 
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candidate  tor  office  with  being  irre- 
ligious and  vulgar,  and  the  statute 
permitted  truth  to  be  a  defense  to  libel 
if  the  matter  was  published  with  good 
motives  4nd  for  justifiable  ends,  it 
was  held  that  the  privilege  did  not 
exist  unless  the  publication  was  for 
the  sole  purpose  of  advising  the  elec- 
tors as  to  the  qualifications  of  the 
candidate.  State  v.  Keenan  (1900) 
111  Iowa,  288,  82  N.  W.  792.  The 
court  says:  No  man  under  the  guise 
of  legal  privilege  can  be  permitted  to 
sow  broadcast  false  and  defamatory 
matter  regarding  his  neighbor,  even 
though  he  be  a  candidate  for  office, 
unless  it  be  done  for  the  sole  purpose 
of  advising  the  electors  who  may  vote 
for  him,  of  his  true  character. 

Where  a  charge  of  crime  and  im- 
morality was  made  by  the  pastor  of  a 
church,  who  was  indicted  for  libel 
under  a  statute  permitting  the  truth 
to  be  a  defense  if  the  publication  was 
made  with  good  motives  and  justifi- 
able ends,  the  court  held  that  the  mere 
fact  that  the  publication  was  author- 
ized by  the  official  board  of  the  church 
was  not  sufficient  to  show  a  justifiable 
cause,  since  this  was  in  excess  of  the 
ecclesiastical  rights  of  the  members. 
State  v.  Lomack  (1906)  130  Iowa,  82, 
106  N.  W.  886. 

The  Kansas  Constitution  provides 
that  the  truth  may  be  given  in  evi- 
dence to  the  jury,  and,  if  it  shall  ap- 
pear that  the  alleged  libelous  matter 
was  published  for  justifiable  ends,  the 
accuser  shall  be  acquitted.  The  legis- 
lature enlarged  this  provision  by  re- 
quiring the  publication  to  be  with 
good  motives,  but  the  court  held  this 
requirement  to  be  unconstitutional, 
saying  that  when  accused  had  given 
the  truth  in  evidence,  and  had  made 
it  appear  that  the  alleged  libelous 
matter  was  published  for  justifiable 
ends,  he  was  entitled  to  acquittal. 
State  V.  Verry  (1887)  36  Kan.  420,  IS 
Pac.  838. 

Where  the  alleged  libelous  article 
charged  that  the  attorney  for  a  mur- 
derer, by  his  greed  in  getting  his  last 
penny,  had  delayed  punishment  until 
a  mob  had  lynched  the  murderer,  and 
accused  set  up  privilege  under  a  con- 
stitutional  provision   that  the   truth 


may  be  given  in  evidence,  and  if  it 
shall  appear  that  th.e  alleged  libelous 
matter  was  published  with  justifiable 
ends  accused  6hall  be  acquitted,  the 
court  said :  "Now  it  is  generally  true 
that  a  newspaper  publisher  may,  with- 
out committing  libel,,  publish  judicial 
proceedings,  although  such  proceed- 
ings may  contain  false  statements  in- 
jurious to  individual  persons.  In  such 
a  case  he  merely  publishes  the  pro- 
ceedings as  judicial  proceedings,  with- 
out giving  tl)e  statements  contained 
therein  any  credit  on  his  own  account, 
and  without  reference  to  whether  such 
statements  are  true  or  false.  .  .  . 
He  may  also  make  comments  upon  the 
proceedings,  but  the  comments  should 
also  be  fair,  and  should  be  such  only 
as  the  proceedings  themselves,  or  as 
the  proceedings  and  the  actual  extrin- 
sic facts,  would  fairly  warrant.  He 
cannot  assume  to  be  true  extrinsic 
defamatory  matters  which  are  not 
true,  nor  can  he  assume  to  be  true 
anything  in  the  proceedings  which  is 
still  controverted,  or  which  has  not 
yet  been  judicially  determined.  .  .  . 
There  are  also  many  other  kinds  of 
privileged  publications  or  commun- 
ications, and  conditionally  privi- 
leged publications  or  communica- 
tions, including  such  as  have 
reference  to  the  official  conduct 
of  public  officers,  and  to  the  quali-^ 
fications  and  fitness  of  candidates 
for  public  office,  etc.;  but  the  matters 
published  in  the  aforesaid  article  do 
not  come  within  any  of  them.  .  .  . 
Upon  the  theory  that  these  matters  as 
published  in  the  aforesaid  article  are 
false,  we  think  they  are  also  libelous, 
and  not  privileged  or  conditionally 
privileged."  State  v.  Wait  (1890)  44 
Kan.  310,  24  Pac.  864,  «  Am.  Crim. 
Rep.  482. 

Where  the  statute  provides  that,  if 
the  alleged  libelous  matter  is  true  and 
was  published  with  good  motives  and 
justifiable  ends,  the  accused  shall  be 
acquitted,  truth  alone  is  not  a  de- 
fense. The  court  says  that  would  be 
a  barbarous  doctrine  which  would 
grant  to  the  evilly  disposed  the  liberty 
of  ransacking  the  lives  of  others  to 
drag  forth  and  expose  follies,  faults, 
or  crimes  long  since  forgotten,  and 
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perhaps  expiated  by  years  of  remorse 
an^  sincere  reform,  with  no  other  mo- 
tives than  to  gratify  ill  will  by  blast- 
ing the  character  and  reputation  of 
their  victims.  And  although  commu- 
nications to  the  members  of  a  church 
regarding  the  conduct  of  the  minister 
are  for  justifiable  cause,  they  are  not 
so  when  circulated  outside  the  church, 
and  the  belief  of  accused  in  the  truth 
of  his  publication  is  no  defense.  State 
V.  Bienvenu  (1884)  36  La.  Ann.  378. 
The  court  says  nothing  is  better  settled 
than  that  truth  of  the  libel  does  not 
serve  to  rebut  the  presumption  of 
malice  flowing  from  its  publication. 
One  has  no  right  to  publish  a  libel 
of  another  unless  he  knows  it  to  be 
true,  and  if  he  acts  on  information  or 
belief  he  acts  at  his  peril.  But  the 
court  adds  that  this  rule  has  its  limi- 
tations in  the  case  of  privileged  com- 
munications. 

Where  the  statute  permits  the  truth 
to  be  given  in  defense  provided  it  was 
published  from  good  motives  and  for 
justifiable  ends,  it  is  immaterial  that 
the  publication  was  on  creditable  and 
good  authority  and  believed  to  be  true, 
if  it  was  in  fact  false.  Com.  v.  Snel- 
ling  (1834)  15  Pick.  (Mass.)  337.  The 
court  says :  "It  had  long  been  a  ques- 
tion of  great  consideration  among  both 
jurists  and  statesmen  whether  it 
.would  be  most  expedient  to  allow  the 
truth  to  be  given  in  evidence  in  de- 
fense, on  a  criminal  prosecution  for 
libel,  or  not.  By  the  common  law  it 
was  not  admissible.  ...  In  civil 
actions,  and  against  a  party  coming 
into  a  court  of  justice  on  a  claim  for 
damages,  it  had  long  been  held  as  a 
rule  of  the  common  law  that  the  truth 
of  the  facts  imputed,  constituting  the 
slanderous  or  libelous  charge,  might 
be  pleaded  by  way  of  justification. 
.  .  .  The  rule  proceeded  upon  the 
principle  that,  whatever  was  the  mo- 
tive, if  the  charge  against  the  individ- 
ual suing  was  true,  if  he  was  in  fact 
guilty  of  the  crime  or  disgraceful  con- 
duct imputed  to  him,  he  had  sustained 
no  damage  for  which  he  could  claim 
redress  in  a  court  of  justice.  .  .  . 
But  a  civil  and  a  criminal  prosecution 
are  obviously  different  in  their  pur- 
pose and  end.    In  the  former,  an  indi- 


vidual seeks  redress  for  a  supposed 
wrong  done  to  himself;  in  the  other, 
the  public  seeks  to  restrain  and  pro- 
hibit acts  which  would  destroy  the 
peace  and  harmony  of  society.  The 
argumentum  ad  hominem  which  would 
properly  rebut  the  claim  of  an  indi- 
vidual to  damages  would  not  apply  to 
the  commonwealth." 

Under  a  statute  providing  that  the 
truth  may  be  given  in  evidence,  and 
if  it  shall  appear  that  the  matter 
charged  was  true,  and  was  published 
with  good  motives  and  for  justifiable 
ends,  there  shall  be  an  acquittal,  the 
burden  of  proving  good  motives  and 
justifiable  ends  is  upon  accused.  And 
it  appearing  that  the  truth  could  be 
proved  only  by  showing  that  the  per- 
son libeled  was  a  moral  pervert,  the 
court  says :  What  excuse  did  accused 
give  for  publishing  a  libel -that  could 
only  be  defended  against  by  dragging 
into  the  light  of  day  such  a  shocking 
condition?  What  was  there  to  excuse 
him  from  heaping  shame  and  disgrace 
upon  those  near  and  dear  to  the  per- 
son libeled,  and  who,  perchance,  know- 
ing of  his  weaknesses,  may  have 
thought  it  best  to  overlook  them? 
What  public  benefit  could  result  from 
such  exposure?  What  possible  good 
motive  could  there  be?  What  justi- 
fication? And  the  tiourt  concludes 
that  nothing  but  the  motive  to  benefit 
the  person  libeled,  or  the  public,  would 
furnish  any  justification  therefor,  and 
since  no  such  motive  was  claimed,  the 
justification  failed.  State  v.  Fosburg 
(1918)  32  S.  D.  370,  143  N.  W.  279. 
Ann.  Gas.  1916A,  424. 

Under  Philippine  Act  No.  277,  pro- 
viding that  an  injurious  publication 
is  presumed  to  be  malicious  if  no  jus- 
tifiable motive  is  shown,  it  was  held 
that  justifiable  motives  were  a  com- 
plete defense,  and  that  a  petition  by  a 
defendant  to  a  justice  of  the  peace  be- 
fore whom  several  prosecutions  were 
pending,  claiming  these  were  part  of 
a  plan  of  the  governor  to  discredit  the 
defendant,  a  candidate  for  governor, 
and  that  the  governor  had  extorted 
afiidavits  from  certain  persons  and 
caused  them  to  sign  incorrect  docu- 
ments, was  prompted  by  justifiable 
motives.      United    States    v.    Lerma 
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concurring,  held  that  the  communica- 
tion was  privileged  under  §  9,  provid- 
ing that  a  private  communication 
made  to  another  in  the  performance  of 
any  duty,  solely  with  the  fair  and  rea- 
sonable purpose  of  protecting  the  in- 
terests of  either  person,  is  a  privileged 
communication. 

To  justify  a  libelous  publication  it 
must  have  been  published  upon  a  law- 
ful occasion,  or  come  within  the  class 
termed  privileged  cases,  otherwise,  it 
is  immaterial  whether  the  publication 
was  true  or  false.  State  v.  Burnham 
(1837)  9  N.  H.  34,  31  Am.  Dec.  217. 
The  court  says:  "One  great  object 
of  the  law  is  to  preserve  the  peace  of 
the  community.  The  publication  of 
matter  which  is  true  may  have  quite 
as  great  a  tendency  to  excite  to 
breaches  of  the  peace,  aa  if  false;  and 
although  this  can  furnish  no  justifi- 
cation for  the  doctrine  that  the  great- 
er the  truth  the  greater  the  libel,  it 
will  serve  to  show  that  no  one  can  jus- 
tify or  excuse  the  publication  of  mat- 
ter tending  to  bring  another  into  con- 
tempt or  disgrace,  without  any 
lawful  occasion  for  making  such  a 
publication.  If  crimes  exist,  let  them 
be  punished  in  the  due  course  of  law ; 
but  it  is  not  expedient  that  the  errors, 
or  foibles,  or  even  the  crimes  of  in- 
dividuals, should  be  made  the  subject 
of  written  publication,  except  for  the 
purpose  of  answering  some  good  end. 
Public  proclamations  for  the  mere 
purpose  of  gratifying  a  spirit  of  de- 
traction, or  circulating  defamatory 
matter  among  the  community,  are 
neither  necessary  nor  useful;  and,  in 
most  instances,  where  some  grounds 
may  exist  in  support  of  the  allega- 
tions, they  are  greatly  exaggerated. 
There  can,  therefore,  be  no  good  rea- 
son why  the  law  should  extend  its  pro- 
tection to  publications  of  such  a  char- 
acter. If  the  end  to  be  attained  is 
justifiable;  as,  if  the  object  is  the 
removal  of  an  incompetent  officer,  or 
to  prevent  the  election  of  an  unsuit- 
able person  to  office,  or,  generally,  to 
give  useful  information  to  the  com- 
munity, or  to  those  who  have  a  right 
and  ought  to  know,  in  order  that  they 
may  act  upon  such  information,  the 


then  justify  or  excuse  the  publication. 
Where,  however,  there  is  merely  color 
of  a  lawful  occasion,  and  the  party, 
instead  of  acting  in  good  faith,  as- 
sumes to  act  for  some  justifiable  end 
merely  as  a  pretense  to  publish  and 
circulate  defamatory  matter,  or  for 
other  unlawful  purpose,  he  is  liable 
in  the  same  manner  as  if  such  pre- 
tense had  not  been  resorted  to.  .  .  . 
If,  upon  a  lawful  occasion  for  making 
a  publication,  he  has  published  the 
truth,  and  no  more,  there  is  no  sound 
principle  which  can  make  him  liable, 
even  if  he  was  actuated  by  express 
malice.  ...  It  is  argued  that  show- 
ing probable  cause  ought  of  itself  to 
furnish  a  sufficient  defense,  without 
any  inquiry  into  the  motives  of  the 
defendant.  But  this  argument  would 
place  probable  cause  and  the  truth  up- 
on the  same  ground,  which  we  think 
is  incorrect.  ...  It  seems  to  be 
going  quite  far  enough,  for  any  use- 
ful purpose,  to  hold  that  an  individual 
may,  without  actual  necessity,  publish 
what  is  false  of  another,  if  he  had 
probable  cause  for  so  doing,  and  was 
actuated  by  good  motives." 

The  defendant  was  held  entitled  to 
show  the  truth,  where  he  charged  that 
a  grand  jury  took  fifteen  minutes  to 
indict  a  horse  thief,  a  poor  woman, 
and  a  forger,  but  spent  three  days  and 
then  justified  a  murderous  assault. 
State  v.  Putnam  (1909)  53  Or.  266, 
100  Pac.  2.  Oregon  B.  &  C.  Comp.  § 
2170,  provides  that  the  truth  may  be 
given  in  evidence,  and  is  a  complete 
defense  if  published  with  good  motives 
and  for  justifiable  ends. 

Under  a  constitutional  provision 
that  the  truth,  when  published  with 
good  motives  and  for  justifiable  ends, 
shall  be  a  defense  to  libel,  truth  is  a 
defense,  although  the  publisher  did 
not  act  with  good  motives  and  for  jus- 
tifiable ends,  where  the  statute  against 
libel  provides  for  punishment  for  the 
false  and  malicious  publication  of  one. 
Razee  v.  State  (1905)  73  Neb.  732,  103 
N.  W.  438.  The  court  says  when  it  is 
shown  that  the  publication  is  in  fact 
true,  the  principal  element  of  the 
crime  has  no  existence;  hence  the 
truth  of  the  publication  must  be  a 
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perfect  defense  to  a  criminal  prose- 
cution. 

And  where  the  publication  charged 
the  keeper  of  a  grogshop  (who  was 
not  licensed)  with  making  drunkards 
while  his  daughter  "lay  ^  corpse"  in 
his  house,  it  was  held  to  be  libelous, 
and  the  burden  was  on  the  defendant 
to  prove  the  truth,  and  that  it  was 
published  for  justifiable  ends  with 
good  moUves.  Com.  v.  Bonner  (1846) 
9  Met.  (Mass.)  410. 

The  motives  with  which  a  libel  was 
published  is  immaterial,  where  the 
Constitution  permits  acquittal  only  if 
the  matter  was  published  for  justifi- 
able  ends.  State  v.  Clyne  (1894)  63 
Kan.  8,  35  Pac.  789. 

Under  a  statute  providing  that  the 
truth  may  be  given  in  evidence  where 
the  matter  charged  was  a  crime  pun- 
ishable by  a  fine  or  imprisonment,  and 
the  same  was  published  with  good  mo- 
tives and  justifiable  ends,  the  court 
says  that  the  truth  was  not  a  defense 
at  common  law,  and  therefore  was  a 
defense  only  so  far  as  permitted  by 
statute,  and,  since  "rustling"  was  not 
such  a  crime,  truth  was  not  a  defense 
in  a  prosecution  for  libel  in  charging 
that  a  party  had  to  leave  another  coun- 
ty to  escape  a  vigilance  committee 
which  was  breaking  up  "rustling." 
State  V.  Mays  (1910)  57  Wash.  540, 
107  Pac.  363,  21  Ann.  Cas.  830. 

In  State  v.  Sefrit  (1914)  82  Wash. 
620,  144  Pac.  726,  where  the  defenses 
included  the  element  of  good  faith, 
and  only  negatived  the  presumption  of 
malice  raised  by  the  character  of  the 
publication,  it  was  held  that,  under 
a  statute  providing  that  a  libelous 
publication  is  justified  when  a  true 
and  fair  statement,  and  published  with 
good  motives  and  for  justifiable  ends, 
it  is  excused  v/hen  honestly  made  in 
belief  of  its  truth  and  on  reasonable 
grounds  for  such  belief,  and  conBists 
of  fair  comment  upon  the  conduct  of 
any  person  in  respect  of  public  affairs, 
made  after  a  fair  and  impartial  in- 
vestigation. 

F/.  What  UbelK  are  h(>{d  to  he  rWmfnol. 

a.  Blasphetntt,    obncenlty,    etc. 
In    Rex    v.    Woolston     (1729)     2 
Strange,  834,  93  Eng.  Reprint,  881,  de- 


fendant was  convicted  for  writing 
blasphemous  matter. 

Even  verbal  blasphemy  was  indict- 
able. Taylor's  Case  (1677)  1  Vent. 
293,  86  Eng.  Reprint,  189. 

In  Rex  V.  Hall  (1721)  1  Strange, 
416,  93  Eng.  Reprint,  606,  an  informa- 
tion for  libel  was  upheld  for  a  publi- 
cation against  the  doctrine  of  the 
Trinity. 

The  punishment  of  blasphemous 
libel  is  necessary  to  guard  the  morals 
of  the  people.  Rex  v.  Carlile  (1819) 
3  Barn.  &  Aid.  161,  106  Eng.  Reprint, 
621. 

A  publication  charging  that  Jesus 
Christ  is  an  impostor  and  a  murderer 
in  principle,  and  a  fanatic,  is  a  libel. 
And  Best,  J.,  said  a  work  denying  the 
truth  of  the  Scriptures,  published  ma- 
liciously, is,  by  common  law,  a  libel. 
Rex  V.  Waddington  (1822)  1  Bam.  & 
C.  26,  107  Eng.  Reprint,  11,  1  L.  J.  K. 
B.  37,  25  Revised  Rep.  288. 

But  in  Rex  v.  Ramsey  (1883)  15 
Cox,  C.  C.  (Eng.)  231,  the  court  held 
that  the  old  cases  on  blasphemy  can- 
not be  taken  as  a  statement  of  the  law 
at  the  present  day.  It  says:  "The 
wilful  intention  to  insult  and  mislead 
others  by  means  of  licentious  and 
contumelious  abuse  offered  to  sacred 
subjects,  or  by  wilful  misrepresenta- 
tions or  wilful  sophistry,  calculated 
to  mislead  the  ignorant  and  unwary, 
is  the  criterion  and  test  of  guilt.  A 
malicious  and  mischievous  intention, 
or  what  is  equivalent  to  such  an  in- 
tention, in  law  as  well  as  morals — a 
state  of  apathy  and  indifference  to  the 
interests  of  society — is  the  broad 
boundary  between  right  and  wrong." 

In  Rex  v.  Bradlaugh  (1883)  15  Cox. 
G.  C.  (Eng.)  217,  the  court  approves 
the  statement  of  Mr.  Starkie:  "To 
maintain  that  merely  because  the 
truth  of  Christianity  is  denied,  with- 
out more,  that  therefore  a  person  may 
be  indicted  for  blasphemous  libel,  is. 
I  venture  to  think,  absolutely  untrue. 
It  is  a  view  of  the  law  which  cannot 
be  historically  justified.  .  .  .  The 
mere  denial  of  the  truth  of  Christian- 
ity is  not  enough  to  constitute  the  of- 
fense of .  blasphemy.  ...  If  the 
decencies  of  controversy  are  observed, 
even  the  fundamentals  of  religion  may 
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gumy  01  Diaspnemy  — ana  tens  tne 
jury  that  they  must  determine  whether 
or  not  the  publications  before  them 
are  calculated  and  intended  to  insult 
the  feelings  and  deepest  religious  con- 
victions of  the  great  majority  of  the 
persons  amongst  whom  they  live,  and, 
if  so,  they  are  not  to  be  tolerated  any 
more  than  any  other  nuisance  is  tol- 
erated. Persons  must  not  do  things 
that  are  outrageous  to  the  general 
feeling  of  propriety  among  the  per- 
sons amongst  whom  they  live. 

In  Reg.  V.  Read  (1708)  Fortescue 
(Eng.)  98,  it  was  held  not  punishable 
as  a  libel  merely  to  publish  obscene 
matter. 

Rex  V.  Curl  (1727)  2  Strange,  789, 
93  Eng.  Reprint,  849,  was  a  prosecu- 
tion for  publishing  an  obscene  book. 
There  is  nothing  to  show  defamation 
of  any  person,  and  the  attorney  gen- 
eral contended  that  there  may  be 
prosecution  for  libel  for  publishing 
seditious  words  or  writings  rudely  re- 
flecting upon  religion,  and  inunoral 
writings  which  tend  to  destroy  the 
peace  of  the  government.  And  the 
chief  justice  said  that  if  the  writing 
reflects  on  religion,  virtue,  or  moral- 
ity, if  it  tends  to  disturb  the  civil 
order  of  society,  it  is  a  temporal  of- 
fense as  distinguished  from  one  cog- 
nizable in  the  spiritual  courts. 

h.  Sednion. 

1.  In  general. 

Writings  which  tend  to  overthrow 
or  undermine  the  security  of  the  gov- 
ernment, or  to  weaken  the  confidence 
of  the  people  in  the  government,  are 
against  the  public  peace  and  are 
criminal,  not  only  because  they  tend 
to  incite  to  a  breach  of  the  peace, 
but  because  they  tend  to  destroy  the 
very  government  itself.  Many  of  the 
cases  on  this  branch  of  the*  subject 
were  decided  in  the  Star  Chamber  at 
times  when  the  decisions  were  made 
purely  for  political  reasons,  and  they 
may,  therefore,  not  exemplify  the 
soundest  reasoning,  or  the  most  just 
decisions,  but  the  principle  underlying 
them  is  sound,  and  they  illustrate  the 
grounds  upon  which  criminal  proceed- 
ings for  libels  are  upheld. 


now.  ST.  xr.  (^eing.)  b»b,  Mr.  Hamil- 
ton, in  arguing  for  defendant,  asserted 
that  the  law  of  seditious  libel  was 
established  in  the  Star  Chamber.  But 
the  principles  underlying  it  date  back, 
at  least,  to  the  Statute  of  Westminster 
I. 

In  Rex  V.  Bear  (1697)  Holt,  K.  B. 
422,  Carth.  407,  90  Eng.  Reprint,  1132, 
836,  1  Raym.  418,  91  Eng.  Reprint, 
1175,  the  court  held  one  indictable  for 
having  a  seditious  libel  in  his  posses- 
sion, although  he  did  not  publish  it. 

In  the  report  of  the  case  in  12  Mod. 
218,  88  Eng.  Reprint,  1274,  it  is  said 
that  libeling  a  private  man  is  a  moral 
wrong,  but  when  the  libel  is  against 
the  government,  it  tends  to  the  de- 
struction thereof. 

In  Rex  V.  Laurence  (1699)  12  Mod. 
Sll,  88  Eng.  Reprint,  1343,  one  was 
found  guilty  for  writing  a  letter  pre- 
dicting the  restoration  of  James  II. 

A  paper  having  a  tendency  to  cause 
unlawful  meetings  and  disturbances 
is  a  seditious  libel.  Reg.  v.  Lovett 
(1839)  9  Gar.  &  P.  (Eng.)  462;  Reg. 
V.  Collins  (1839)  9  Car.  &  P.  (Eng.) 
466. 

The  Act  of  6  &  7  Vict.  chap.  96, 
known  as  Lord  Campbell's  Act,  which 
permits  the  truth  to  be  given  in  evi- 
dence in  defense  of  a  libel  charge,  has 
no  application  to  seditious  libels.  Ex 
parte  O'Brien  (1883)  16  Cox,  C.  C. 
180,  Ir.  L.  R.  12  C.  L.  29;  Reg.  v,  Duflfy 
(1846)  9  It.  L.  Rep.  329,  2  Cox,  C.  C. 
45.  In  the  latter  case  it  is  said  that 
no  person  can  assert  that  it  is  for  the 
public  benefit  to  publish  matter  blas- 
phemous or  seditious. 

And  prosecutions  for  seditious  libel 
were  tried  in  the  foUoAving  cases: 
Rex  V.  Bedford  (1760)  Gilb.  L.  &  Eq. 
297,  93  Eng.  Reprint,  334;  Rex  v.  Bur- 
dett  (1820)  4  Barn.  &  Aid.  96,  106 
Eng.  Reprint,  873,  22  Revised  Rep. 
539. 

g.  Attacks  on  rulerg  or  government. 

In  Tuchin's  Case  (1704)  Holt,  K, 
B.  424,  90  Eng.  Reprint,  1133,  it  was 
contended  that  nothing  is  a  libel  but 
what  reflects  upon  some  particular 
person.  But  the  chief  justice  (Holt) 
said:     "This  is  a  very  strange  doc- 
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trine  to  say  it  is  not  a  libel,  reflecting 
on  the  government,  endeavoring  to 
possess  the  people  that  the  govern- 
ment is  maladministered  by  corrupt 
persons  that  are  employed  in  such  and 
such  stations,  either  in  the  Navy  or 
Army.  To  say  that  corrupt  officers  are 
appointed  to  administer  affairs  is  cer- 
tainly a  reflection  on  the  government. 
If  men  should  not  be  called  to  ac- 
count for  possessing  the  people  with 
an  ill  opinion  of  the  government,  no 
government  can  subsist;  for  it  is  very 
necessary  for  every  government  that 
the  people  should  have  a  good  opinion 
of  it.  And  nothing  can  be  worse  to 
any  government  than  to  endeavor  to 
procure  animosities  as  to  the  manage- 
ment of  it.  This  has  been  always 
looked  upon  as  a  crime,  and  no  govern- 
ment can  be  safe  unless  it.  be  pun- 
ished." 

The  case  is  very  elaborately  report- 
ed in  14  How.  St.  Tr.  1095,  where  the 
libels  are  set  out,  consisting  princi- 
pally of  charges  of  corruption  and 
bribery  on  the  part  of  the  govern- 
ment, and  conspiracy  to  prosecute 
persons  who  offered  criticism.  It  ap- 
pears in  this  report  that  the  prosecu- 
tion failed  before  Lord  Holt,  for  a 
mistake  in  practice,  but  Lord  Jeffreys 
continued  it  on  a  collateral  charge, 
and  imposed  a  very  severe  sentence 
upon  the  accused. 

Where  letters  were  written  after 
the  restoration  of  Charles  II.,  which 
in  a  general  way  lamented  the  death 
of  persons  who  had  been  executed  for 
complicity  in  the  plot  which  resulted 
in  the  death  of  Charles  I.,  and  also  in 
a  plot  against  the  life  of  Charles  II., 
the  Lord  Chief  Justice,  Sir  George 
Jeffreys,  denominated  the  offense  as 
.near  the  borders  of  high  treason  it- 
self, and  delivered  a  very  unjudicial 
discourse  against  the  plotters ;  but  up- 
on the  question  of  malice  he  said: 
"In  case  any  person  doth  write  libels, 
or  publish  any  expressions  which  in 
themselves  carry  sedition  and  faction, 
and  ill  will  towards  the  government, 
I  cannot  tell  well  how  to  express  it 
otherwise  in  his  accusation  than  by 
such  words,  that  he  did  it  seditiously, 
factiously,  and  maliciously.  And 
the  proof  of  the  thing  itself  proves 


the  evil  mind  it  was  done  with.  If, 
then,  gentlemen,  you  believe  the  de- 
fendant, Sir  Samuel  Barnardiston.  did 
write  and  publish  these  letters,  that 
is  proof  enough  of  the  words,  'mali- 
ciously, seditiously,  and  factiously." 
laid  in  the  information."  Barnardis- 
ton's  Trial  (1684)  9  How.  St.  Tr. 
(Eng.)   1333. 

In  1783,  occurred  the  prosecution  of 
the  Dean  of  St.  Asaph  for  the  publica- 
tion of  alleged  seditious  libel,  con- 
sisting of  a  dialogue  between  a  scholar 
and  a  farmer  on  the  principles  of 
government.  The  court  confined  the 
jury  to  the  mere  question  of  the  fact 
of  publication,  arrogating  to  itself  the 
authority  to  determine  whether  or  not 
it  was  libelous  and  seditious.  Rex  v. 
Shipley  (1783)  21  How.  St.  Tr.  (Eng.) 
847. 

After  the  decision  of  that  case,  the 
Fox  Libel  Act,  32  Geo.  III.  chap.  60, 
was  passed,  providing  that  the  jury 
may  give  a  general  verdict  on  the 
whole  matter  put  in  issue  by  the  in- 
dictment or  information ;  that  the  jury 
are  not  to  be  required  or  directed  to 
find  a  verdict  of  guilty  merely  on  proof 
of  the  publication  and  innuendoes. 

In  Rex  v.  Eaton  (1793)  22  How.  St. 
Tr.  (Eng.)  786,  the  defendant  was 
tried  for  publishing  a  seditious  libel, 
suggesting,  as  the  proper  measure  to 
alter  the  form  of  government,  a  na- 
tional convention  elected  for  the  pur- 
pose by  all  the  people,  claiming  there 
was  no  English  Constitution. 

In  Francklin's  Trial  (1731)  17  How. 
St.  Tr.  (Eng.)  674,  which  was  a  prose- 
cution for  publishing  a  seditious  let- 
ter reflecting  upon  the  King's  conduct 
with  respect  to  a  foreign  treaty,  the 
defense  contended  that  there  could  be 
no  malice  because  the  letter  was  pub- 
lished merely  as  a  piece  of  foreign 
news,  but  the  court  said  that  would 
not  do,  for  the  injury  was  the  same 
and  the  public  scandalized,  whether 
the  letter  was  inserted  out  of  malice 
or  not.  There  is  no  knowing  or  prov- 
ing particular  malice  otherwise  than 
from  the  act  itself,  and  therefore,  if 
the  act  imputes  as  much,  it  is  suffi- 
cient. 

In  Seven  Bishops'  Trial  (1688)  12 
How.  St.  Tr.  (Eng.)  188,  the  accused 
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were  prosecuted  for  petitioning  the 
King  to  be  relieved  from  the  obliga- 
tion of  publishing  his  proclamation 
of  liberty  of  conscience  in  their  dio- 
ceses. Chief  Justice  Wright  held  it 
to  be  a  libel.  HoUoway,  J.,  said  that 
it  was  a  mere  petition  in  good  faith, 
and  no  libel,  but  if  there  was  an  ill 
intention  of  sedition^  there  was  guilt. 
Powell,  J.,  said  that  he  could  not  see 
anything  of  sedition  or  other  crime. 
For  to  make  a  libel  it  must  be  false, 
malicious,  and  tend  to  sedition.  Ally- 
bone,  J.,  said  that,  since  there  was  an 
interference  with  government  in  a 
matter  in  which  the  petitioner  had  no 
private  concern,  it  was  libelous.  A 
verdict  of  not  guilty,  however,  was 
returned. 

Prisoners  put  on  the  door  of  the 
chapel  of  the  prison :  "This  house  to 
let,  peaceful  possession  will  be  given 
by  the  present  tenants  on  or  before 
the  1st  day  of  January,  1793,  being  the 
commencement  of  the  first  year  of 
liberty  in  Great  Britain.  The  Repub- 
lic of  France  having  rooted  out  des- 
potism, their  glorious  example  and 
success  against  tyrants  render  infa- 
mous bastiles  no  longer  necessary  in 
Europe."  This  was  held  libelous. 
Duffin's  Trial  (1792)  22  How.  St.  Tr. 
(Eng.)  818. 

In  Rex  V.  Home  (1777)  20  How.  St. 
Tr.  651,  Cowp.  pt.  2,  p.  673,  98  Eng. 
Reprint,  1302,  there  was  a  conviction 
for  charging  murder  on  the  King's 
troops  at  Lexington,  the  publication 
being  "that  innocent  subjects  had 
been  inhumanly  murdered  by  the 
Kin^g's  troops  only  for  preferring 
death  to  slavery." 

In  Hunt's  Trial  (1811)  31  How.  St. 
Tr.  (Eng.)  367,  there  was  a  verdict 
of  not  guilty  for  publishing  comments 
on  the  system  of  army  punishments  in 
war  time,  and  making  unfavorable 
comparisons  with  the  practice  of  the 
enemy. 

To  express  regret  that  the  sovereign 
has  taken  an  erroneous  view  of  for- 
eign or  domestic  policy  was  held  not 
libelous  in  Rex  v.  Lambert  (1810)  2 
Campb.  (Eng.)  398.  Lord  Ellen- 
borough  said:  "If  a  person,  who  ad- 
mits the  wisdom  and  the  virtues  of  his 


Majesty,  laments  that  in  the  exercise 
of  these  he  has  taken  an  unfortunate 
and  erroneous  view  of  the  interests  of 
his  dominions,  I  am  not  prepared  to 
say  that  this  tends  to  degrade  his 
Majesty  or  to  alienate  the  affections 
of  his  subjects.  I  am  not  prepared  to 
say  that  this  is  libelous.  But  it  must 
be  with  perfect  decency  and  respect, 
and  without  any  imputation  of  bad 
motives.  Go  one  step  farther,  and  say, 
or  insinuate,  that  his  Majesty  acts 
from  any  partial  or  corrupt  view,  or 
^ith  an  intention  to  favor  or  oppress 
any  individual  or  class  of  men,  and  it 
would  become  most  libelous.  How- 
ever, merely  to  represent  that  an  er- 
roneous system  of  government  ob- 
tains undfer  his  Majesty's  reign  I  am 
not  prepared  to  say  exceeds  the  free- 
dom of  discussion  on  political  subjects 
which  the  law  permits." 

Rex  v.  Johnson  (1686)  11  How.  St. 
Tr.  (Eng.)  1339,  was  a  prosecution, 
for  seditious  libel  for  publishing  a 
document  entitled  "An  Humble  and 
Hearty  Address  to  All  the  English 
Protestants  in  This  Present  Army." 

Cellier's  Trial  (1680)  7  How.  St. 
Tr.  (Eng.)  1183,  was  a  prosecution  for 
publishing  a  libel  on  the  government, 
accusing  it  of  cruelty  towards  prison- 
ers, in  using  the  rack. 

In  the  following  prosecutions  for 
seditious  libel,  convictions  were  ob- 
tained : 

Rex  y.  Rowan  (1793)  22  How.  St. 
Tr.  (Eng.)  1034,  demanding  for  Ire- 
land "universal  emancipation,  and 
representative  legislature;"  "speedy 
resurrection  of  a  free  constitution  of 
liberty  and  of  equality." 

Rex  v.  Holt  (1793)  22  How.  St.  Tr. 
(Eng.)  1189.  A  pamphlet  on  parlia- 
mentary reform. 

Paine's  Trial  (1792)  22  How.  St.  Tr. 
(Eng.)  358,  for  a  libel  on  the  revolu- 
tion and  settlement  of  the  Crown  and 
regal  government  as  by  law  estab- 
lished. 

Almon's  Trial  (1770)  20  How.  St. 
Tr.  (Eng.)  803,  for  selling  "Junius's 
Letter  to  the  King." 

In  the  following  prosecutions  for 
seditious  libel,  the  defendant  was 
found  not  guilty: 

Miller's  Trial   (1770)   20  How.  St. 
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Tr.  870,  for  reprinting  "Junius's  Let- 
ter to  the  King." 

Hunt's  Trial  (1811)  31  How.  St.  Tr. 
(Eng.)  367,  for  comment  on  military 
punishment;  flogging. 

Rex  V.  Whyte  (1793)  22  How.  St. 
Tr.  (Eng.)  1238. 

8.  Attacica  on  govemment  offlciala. 

Where  one  had  been  convicted  of 
libel  in  charging  the  King's  troops 
with  murder,  he  attempted  to  offer  af- 
fidavits of  the  truth  of  the  publication 
in  mitigation  of  his  punishment.  Thi^ 
was  denied,  partly  upon  the  ground 
that  if  the  affidavits  were  admitted, 
then  counteraffidavits  must  also  be  ad- 
mitted, which  would  raise  collateral 
issues.  But  Bayley,  J.,  said:  "I  en- 
tertain no  doubt  that  in  this  case  any 
evidence  of  the  truth  of  the  facts 
charged  in  this  information  is  inad- 
missible. If  we  were  to  accede  to  it, 
we  should  let  in  a  most  dangerous  rule 
of  practice,  and  one  which  would  be 
a  great  disgrace  to  the  administration 
of  justice.  The  libel  in  question  im- 
ports that  the  troops  had  killed  men 
unarmed,  unresisting,  and  had  dis- 
figured, maimed,  cut  down,  and 
trampled  on  women.  If  that  were 
done,  if  unresisting  men  were  cut 
down,  whether  by  troops  or  not,  it  is 
murder,  for  which  the  parties  are  lia- 
ble to  be  tried  by  the  law  of  the  coun- 
try; and  I  for  one  will  ever  uphold 
this,  that  a  man  shall  come  to  his  trial 
fairly,  and  without  any  prejudice 
created  upon  the  public  mind  in  that 
respect.  ...  By  putting  the  public 
into  possession  of  the  facts  before  the 
period  at  which  the  party  is  to  be  put 
upon  his  trial,  such  a  prejudice  in  the 
public  mind  may  be  created  as  to  make 
it  impossible,  when  the  party  is  after- 
wards put  upon  his  trial  on  that  in- 
quest, to  select  a  jury  whom  that  prej- 
udice has  not  reached.  ...  If  the 
court  allow  the  truth  in  this  case  to 
be  laid  before  them  in  mitigation  of 
the  punishment  of  a  person  who,  not 
in  the  course  of  the  administration  of 
justice,  but  as  a  volunteer,  has  laid 
this  before  the  public,  they  would  give 
to  him  an  opportunity  of  bringing  for- 
ward a  charge  against  a  body  of  men ; 
and  if  any  of  the  individuals  of  that 


body  afterwards  are  put  upon  their 
trial  for  the  share  they  have  taken  in 
the  transaction,  it  may  be  difficult, 
nay,  impossible,  that  they  should  have 
an  unprejudiced  trial."  But  he  says:. 
"Suppose  that  I  publish  that  on  such 
a  day  a  man  was  convicted  of  perjury, 
and  the  fact  was  so.  Am  I,  then,  to 
be  indicted  for  telling  the  public  that 
he  was  so  convicted  of  perjury?  I  am 
at  liberty  to  show  that  he  was  indicted 
for  the  crime,  that  he  was  convicted, 
and  that,  therefore,  there  was  no  of- 
fense in  my  making  that  communica- 
tion to  the  public,  of  an  existing  fact. 
.  .  .  But  it  would  be  a  great  obstruc- 
tion to  public  justice,  and  a  great 
stigma  on  the  administration  of  jus- 
tice in  this  country,  if,  in  a  collateral 
way,  in  a  transaction  in  which  the 
public  mind  may  happen  to  be  inter- 
ested, any  person,  by  a  voluntary  pub- 
lication on  his  part,  should  be  at  lib- 
erty to  raise  the  question  whether 
particular  individuals  had  or  had  not 
been  guilty  of  particular  crimes,  in- 
stead of  doing  so  in  a  constitutional 
mode,  by  bringing  forward  the  charges 
against  those  individuals  openly,  and 
giving  them  a  fair  opportunity  of  de- 
fending themselves  against  the  accu- 
sation." Rex  V.  Burdett  (1821)  4 
Barn.  &  Aid.  324,  106  Eng.  Reprint, 
952. 

In  Reg  V.  Collins  (1839)  9  Car.  &  P. 
(Eng.)  456,  the  police  had  been  em- 
ployed to  disperse  a  mob,  and  a  reso- 
lution was  passed  by  a  convention  ani- 
ma'dverting  on  their  conduct,  and  the 
author  was  indicted  for  libel.  The 
court  said  to  the  jury :  "You  will  have 
to  consider  whether  this  publication 
was,  or  was  not,  a  calm  and  temperate 
discussion  of  the  events  which  had 
occurred ;  for,  if  the  object  of  it  were 
merely  to  show  that  the  conduct  of 
the  police  was  improper,  that  would 
not  be  illegal,  because  every  man  has 
a  right  to  give  every  public  matter 
a  candid,  full,  and  free  discussion.  If 
the  language  of  this  paper  was  in- 
tended to  find  great  fault  with  the 
police  force,  even  that  might  not  go 
beyond  the  bounds  of  fair  discussion ; 
and  you  have  to  say,  looking  ■.  the 
whole  of  this  paper,  whether  or  not 
it  does  so.    .    .    .    The  people  have 
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they  have  to  complain  of,  but  they 
must  not  do  it  in  a  way  to  excite  tu- 
mult. It  is  imputed  that  the  defend- 
ant published  this  paper  with  that  in- 
tent, and  if  he  did  so,  it  is,  in  my  opin- 
ion, a  seditious  libel." 

Zenker's  Trial  (1735)  17  How.  St. 
Tr.  (Enflf.)  675,  was  an  information 
for  libel  on  the  governor  of  the  prov- 
ince of  New  York  (1735),  publishing: 
"We  .  .  .  see  men's  deeds  de- 
stroyed, judges  -  arbitrarily  displaced, 
new  courts  erected,  without  consent 
of  the  legislature  ...  by  which, 
it  seems  to  me,  trials  by  juries  are 
taken  away  when  a  governor  pleases." 
Defendant  was  acquitted. 

A  charge  against  an  existing  minis- 
ter for  extravagance  burdening  the 
people  with  debt,  and  establishing 
forms  of  government  inconsistent  with 
the  true  welfare  of  the  community, 
was  found  to  be  criminal  in  Guthell's 
Trial  (1799)  27  How.  St.  Tr.  (Eng.) 
643.  Lord  Kenyon,  Ch.  J.,  said  a  man 
may  publish  anything  which  twelve 
of  his  countrymen  think  is  not  blam- 
able,  but  he  ought  to.be  punished  if 
he  publishes  that  which  is  blamable. 
In  Wakefield's  Trial  (1799)  27  How. 
St.  Tr.  (Eng.)  680,  the  prosecution 
was  against  the  author  of  the  libel 
for  the  publication  and  distribution 
of  which  Mr.  Cuthell  was  punished. 
In  addition  to  the  matters  set  out  in 
the  transcript  in  the  Cuthell  Case,  it 
appeared  that  the  writing  pictured 
the  poverty  and  misery  of  the  common 
people  to  be  such  that  they  would 
arise  in  Rebellion  and  revolution  with 
a  little  aid  from  France,  and  spoke 
of  trembling,  bleeding  Ireland,  and 
the  wrath  which  was  followed  by  a 
rebellion  in  that  country. 

In  Fuller's  Trial  (1702)  14  How. 
St.  Tr.  (Eng.)  518,  appear  references 
to  several  publications  which  reflected 
upon  members  of  Parliament,  falsely 
setting  out  certain  alleged  public  let- 
ters. The  lords  resolved  that  thjre 
are  several  expressions  which  are 
reckless,  false,  and  scandalous,  tend- 
ing to  create  jealousy  in  her  Majesty 
of  her  people,  and  to  cause  great  mis- 
understandings, fears,  and  disputes 
amongst  the  Queen's  subjects,  and  to 


Kingdom,  and  also  assertions  and  in- 
sinuations, scandalous  and  dangerous, 
tending  to  alienate  the  affections  of 
the  subjects  of  the  Kingdom  from  her 
Majesty  and  to  disturb  the  peace  and 
quiet  of  the  Kingdom;  and  prosecu- 
tions were  ordered.  And  during  the 
trial  of  Fuller,  Holt,  Ch.  J.,  said: 
"You  are  not  to  make  libels  or  traduce 
the  ministers  of  state." 

Where  the  defendant  had  delivered 
a  writing  to  the  parson  to  be  pub- 
lished, calling  upon  him  to  bewail  the 
wickedness  which  had  of  late  broken 
out  in  this  formerly  well-governed 
city,  and  which  goes  unpunished  by 
the  magistrate,  the  writing  was  not 
published,  but  delivered  to  the  mayor. 
Defendant  was  indicted  and  fined,  and 
brought  error,  alleging  that  although 
he  said  the  wickedness  was  unpun- 
ished, he  did  not  say  the  magistrate 
knew  of  it.  But  the  court  said  it  con- 
tained matter  of  grand  scandal  against 
the  government,  for  it  implied  that 
the  late  government  was  better  than 
the  present  one.  Rex  v.  Fym  (1664) 
1  Sid.  219,  82  Eng.  Reprint,  1068.  In 
the  report  in  (1664)  1  Keble,  773,  pi. 
8,  83  Eng.  Reprint,  1235,  the  court 
is  reported  as  conceiving  that  the 
writing  was  a  scandal  of  the  magis- 
trates, for  it  implyeth  their  default. 

Under  a  statute  declaring  that  he 
is  guilty  of  libel  who,  with  intent  to 
injure,  makes,  writes,  prints,  pub- 
lishes, sells,  or  circulates  any  mali- 
cious statement  affecting  the  reputa- 
tion of  another,  which  conveys  the 
idea  (1)  that  the  person  has  been 
guilty  of  some  penal  offense;  or  (2) 
that  he  has  been  guilty  of  some  act 
or  omission  disgraceful  to  him  as  a 
member  of  society  and  the  conse- 
quence of  which  is  to  bring  him  into 
contempt  among  honorable  people;  or 
(8)  that  he  has  some  moral  vice  or 
physical  or  mental  defect  or  disease 
which  would  cause  him  to  be  general- 
ly avoided;  or  (4)  that  he  is  notori- 
ously of  bad  character;  or  (5)  that 
any  person  in  office,  or  candidate 
therefor,  is  dishonest  or  has  been 
guilty  of  malfeasance,  but  providing 
that  it  is  no  offense  to  make  true  state- 
ments of  fact  or  express  opinions  as 
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to  qualifications  of  candidates,  or  to 
publish  true  statements  as  to  the 
qualifications  of  any  person  for  any 
occupation,  profession,  or  trade,  a 
published  article  concerning  the  can- 
didate for  mayor,  to  the  effect  that  his 
license  to  practise  law  was  bought 
for  him  by  his  father — "From  the 
smartest  fathers  are  born  the  most 
stupid  sons" — ^was  held  not  libelous. 
Aldama  v.  State  (1914)  73  Tex.  Crim. 
Rep.  48,  163  S.  W.  730. 

A  criticism  of  a  public  officer, 
charging  an  infraction  of  morals,  was 
held  libelous  in  Boyle  v.  State  (1890) 
6  Ohio  C.  C.  163.  3  Ohio  C.  D.  397. 
Ohio  Rev.  Stat.  §  6828,  provides  that 
whoever  publishes  any  false  or  mali- 
cious libel  of  another  shall  be  fined. 

4.  American  cases. 

Under  a  constitutional  provision 
that  the  printing  presses  shall  be  free 
to  every  person  who  undertakes  to 
examine  the  proceedings  of  the  legis- 
lature or  any  branch  of  government, 
and  that  every  citizen  may  freely 
speak,  write,  or  print  on  any  subject, 
being  responsible  for  the  abuse  of  the 
liberty,  and  that  in  the  investigation 
of  the  official  conduct  of  officers  the 
truth  may  be  given  in  evidence,  an  in- 
dictment was  found  against  one  for 
a  violent  attack  on  democracy,  and 
the  court  ruled:  If  "the  publication 
was  seditiously,  maliciously,  and  wil- 
fully aimed  at  the  independence  of 
the  United  States,  the  Constitution 
thereof,  or  of  this  state,  they  should 
convict  the  defendant.  If,  on  the 
other  hand,  the  production  was  hon- 
estly meant  to  inform  the  public  mind, 
and  warn  them  against  supposed  dan- 
gers in  society,  though  the  subject 
may  have  been  treated  erroneously,  or 
the  censures  on  democracy  were  be- 
stowed on  pure  unmixed  democracy, 
where  the  people  en  masse  execute 
the  sovereign  power  without  the  medi- 
um of  their  representatives,  they 
should  acquit  the  defendant."  Res- 
publica  V.  Dennie  (1805)  4  Yeates 
(Pa.)  267,  2  Am.  Dec.  402. 

A  publication  "to  stir  up  sedition, 
and  to  bring  the  President  and  gov- 
ernment into  contempt,"  was  held 
libelous.    The  libels  were  written  be- 


fore the  passage  of  the  law,  but  pub- 
lished afterwards.  Lyons  Case  (1798" 
Wharton,  St.  Tr.  333.  Act  of  Congress 
July  14,  1798,  provided  that  anyone 
who  shall  write  or  publish  any  false, 
scandalous,  or  malicious  writing 
against  the  government  of  the  United 
States,  or  President,  of  Congress,  to 
bring  them  into  disrepute  or  to  stir 
up  sedition  within  the  United  States, 
or  resist  any  law,  or  any  act  of  the 
President  done  in  pursuance  to  such 
law,  shall  be  punished  by  fine  and  im- 
prisonment, the  act  to  continue  until 
March  3,  1801. 

In  a  prosecution  for  libel  under  the 
Sedition  Act  of  Congress  1798,  a 
charge  against  the  President  of  the 
United  States  of  want  of  capacity,  and 
interference  with  and  influencing  the 
decisions  of  a  court  of  justice,  was 
held  libelous.  Cooper's  Case  (180O) 
Wharton,  St.  Tr.  659.  Chase,  J.,  in 
charging  the  jury,  said:  This  is  a 
libel  against  the  President  in  his  of- 
ficial character  as  President.  "There 
is  no  civilized  country  that  I  know  of 
that  does  not  punish  such  offenses; 
and  it  is  necessary  to  the  peace  and 
welfare  of  this  country  that  these 
offenses  should  meet  with  their  proper 
punishment,  since  ours  is  a  govern- 
ment founded  on  the  opinions  and  con- 
fidence of  the  people.  .  .  .  All  gov- 
ernments which  I  have  ever  read  or 
heard  of  punish  libels  against  them- 
selves. If  a  man  attempts  to  destroy 
the  confidence  of  the  people  in  their 
officers,  their  supreme  magistrate, 
and  their  legislature,  he  effectually 
saps  the  foundation  of  thd  govern- 
ment. A  republican  government  can 
only  be  destroyed  in  two  ways — the 
introduction  of  luxury,  or  the  licen- 
tiousness of  the  press." 

A  publication:  "Your  representa- 
tive (Matthew  Lyon)  is  holden  by  the 
oppressive  hand  of  usurped  power  in 
a  loathsome  prison  and  suffering  all 
the  indignities  which  can  be  heaped 
upon  him  by  a  hard-hearted  savage, 
who  has,  to  the  disgrace  of  Federalism, 
been  elevated  to  a  station  where  he 
can  satiate  his  barbarity  on  the  mis- 
ery of  his  victims,"  was  held  libelous 
under  the  Federal  Sedition  Law.  Has- 
well's  Case  (1800)  Wharton,  St.  Tr. 
684. 
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The  President  was  charged  with  be- 
ing an  aristocrat,  that  he  proved 
serviceable  to  the  British  interest, 
etc.  This  was  held  libelous  under  the 
Sedition  Act.  Judge  Chase  refused  to 
have  a  witness  called  to  prove  part 
of  the  truth  of  the  defense.  (This 
was  one  of  the  causes  of  Chase's 
impeachment.)  Callender's  Case 
(1800)  Wharton,  St.  Tr.  688. 

c.  Attacks  on  courts  and  magistrates. 

Public  confidence  in  the  courts  be- 
ing a  matter  of  paramount  necessity 
to  the  stability  of  the  government,  any 
attack  upon  the  courts  or  the  judges' 
is  almost  as  dangerous  as  an  attack 
on  the  government  itself,  and  the 
same  reason  which  renders  a  seditious 
libel  indictable  applies  to  an  attack 
on  the  courts. 

Growing  out  of  the  Haswell  Case 
(1800)  Wharton,  St.  Tr.  684,  a 
case  arose  involving  the  same  ques- 
tion. A  newspaper  published  an  arti- 
cle stating  that  the  Judge  (Lewis) 
had  refused  to  admit  the  truth  of  the 
charge  in  the  Haswell  Case,  and  com- 
menting on  the  ruling  as  an  alarming 
and  dangerous  doctrine.  The  publish- 
er was  indicted  for  libel,  and,  in  turn, 
offered  evidence  of  the  truth  of  the 
publication.  The  court  ruled  that  it' 
would  admit  the  evidence,  not  as  a 
justification,  but  as  an  item  to  show 
the  intent  of  accused,  leaving  to  the 
jury  both  the  law  and  the  fact  of 
guilt.  In  its  instructions  to  the  jury, 
the  court  said  there  might  be  cases 
in  which  the  truth  of  the  libel  would 
be  no  justification.  Such,  for  in- 
stance, were  those  private  libels  which 
published  the  natural  defects  of  the 
individual,  and  which  ought  to  be 
considered  the  more  malicious  for  be- 
ing true.  People  v.  Tracy  (1804)  2 
Wheeler,  C.  C.  (N.  Y.)  858. 

Under  a  statute  defining  libel,  inter 
alia,  as  a  malicious  defamation  tend- 
ing to  impeach  the  honesty,  integrity, 
virtue,  or  reputation  of  one  who  is 
alive,  and  thereby  expose  him  to  pub- 
lic hatred,  contempt,  or  ridicule,  it  is 
libelous  to  state  that  a  judge  of  a 
court  was  crooked,  and  endeavored  to 
decide  cases  in  favor  of  a  certain  at- 


torney. People  V.  Miller  (1898)  122 
CaL  84,  54  Pac.  523. 

In  Richardson  v.  State  (1886)  66 
Md.  205,  7  Atl.  43,  the  court,  after 
citing  common-law  authorities,  and 
without  referring  to  any  statute,  held 
that  to  publish  that  a  judge  in  ofiice 
has  violated  the  state  Constitution 
and  should  be  impeached,  and  that  he 
was  disqualified,  was  libelous,  as  it 
held  him  up  as  a  judge  to  contempt 
and  scorn.  "All  authorities  agree  that 
any  written  words  are  libelous  which 
impute  to  a  man  fraud,  dishonesty,  im- 
morality, vice,  crime,  or  dishonorable 
conduct,  or  that  he  be  suspected  of 
such  conduct,  or  which  suggest  that 
he  is  suffering  from  any  infectious 
disease  which  has  a  tendency  to  in- 
jure him  in  his  office,  profession,  call- 
ing, or  trade,  or  which  holds  him  up 
to  contempt,  hatred,  scorn,  or  ridi- 
cule." I 

A  publication  that  it  was  no  use 
for  a  Democrat  to  bring  ansrthing  to 
the  supreme  court  of  Vermont,  where 
politics  were  involved,  was  held  de- 
famatory under  Vermont  Statutes,  § 
5072,  providing  that  a  person  who  de- 
fames a  court  of  justice,  or  magis- 
trates, judges,  or  justices  of  such 
court,  as  to  an  act  or  sentence  passed, 
shall  be  fined.  State  v.  Sutton  (1901)" 
74  Vt.  12,  52  Atl.  116. 

In  Territory  v.  Nugent  (1810)  1 
Mart.  (La.)  103,  5  Am.  Dec.  702, 
where  the  question  was  whether  or 
not  one  held  for  contempt  in  libeling 
the  court  could  be  required  to  give 
security  for  good  behavior,  the  court 
said  that  to  publish  a  libel  is  an  in- 
dictable offense. 

A  writing  against  Coke,  Ch.  J.,  and 
the  court,  for  a  judgment  in  Magdalen 
College  C!ase,  affirming  the  judgment 
to  be  treason  and  the  Chief  Justice 
traitor,  perjured  judge,  was  held  pun- 
ishable. It  appeared,  however,  that 
defendant  insisted  on  putting  in  a 
scandalous  plea  to  the  indictment,  and 
the  punishment  inflicted  seems  to  in- 
dicate that  it  was  as  much  for  con- 
tempt as  for  libel.  Jeffes's  Case 
(1607)  Cro.  Car.  175,  79  Eng.  Reprint, 
753. 

A  publication  charging  that  a  jus- 
tice of  the  peace  converted  a  case  of 
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attempt  to  rape  into  a  single  assault 
so  as  to  secure  a  bill  of  costs  was  held 
libelous,  as  it  charged  malversation 
and  corruption  in  office  and  tended  to 
expose  the  officer  to  public  hatred  and 
contempt.  State  v.  Lyon  (1883)  89 
N.  C.  568. 

In  Rex  V.  Darby  (1687)  Comb.  65, 
90  Eng.  Reprint,  346,  the  words,  "is  a 
buffle-headed  fellow  understands  not 
law,  and  is  not  fit  to  discourse  it  with 
me,"  spoken  of  a  justice,  were  held 
indictable,  the  court  saying:  "Many 
words  are  indictable  that  are  not  ac- 
tionable, because  contra  bonos  mores, 
and  relate  to  the  public  peace."  This 
case  was  cited  to  the  contrary  by 
Gould,  J.,  in  Reg.  v.  Langley  (1704) 
2  Ld.  Raym.  1030,  92  Eng.  Reprint, 
184,  2  Salk.  697,  91  Eng.  Reprint,  690, 
where  it  was  held  not  indictable  to 
tell  the  mayor,  "You  are  a  rogue  and 
a  rascal."  Holt,  Ch.  J.,  said:  "If  the 
defendant  had  abused  him  in  writing 
that  would  have  been  indictable,  as  in 
Rex  V.  Summer  (1666)  1  Sid.  271,  82 
Eng.  Reprint,  1099,  1  Lev.  139,  83  Eng. 
Reprint,  337,  for  that  is  a  libel." 
I  In  Carr's  Trial  (1680)  7  How.  St. 
Tr.  (Eng.)  1111,  an  indictment  was 
sustained  for  intimating  that  judges 
could  be  bribed. 

I  A  communication  to  the  secretary 
of  justice  charged  court  officials  with 
being  bribed  and  allowing  a  criminal 
to  escape  trial.  It  was  held  under 
Philippine  Act  No.  277,  providing  that 
an  injurious  publication  is  presumed 
malicious  if  no  justifiable  motives  for 
making  it  are  shown,  that  it  could  not 
be  justified  if  it  was  malicious,  and 
that  an  injurious  publication  could 
not  be  made  w^ith  good  motives  and 
for  justifiable  ends,  which  was  not 
true.  United  States  v.  Bustos  (1909) 
13  Philippine,  690. 

To  criticize  and  publish  vindictively 
the  proceedings  before  a  magistrate 
on  a  murder  trial  was  held  libelous, 
as  it  would  bring  into  hatred  and  con- 
tempt the  administration  of  justice. 
Rex  V.  White  (1808)  1  Campb.  (Eng.) 
359,  note,  10  Revised  Rep.  705,  note. 

An  order  was  entered  on  the  books 
of  a  corporation,  stating  that  A.  B. 
(against  whom  a  verdict  had  been  had 
for  malicious  prosecution)  was  actu- 


ated by  motives  of  public  justice  in 
preferring  the  indictment.  This  was 
held  to  be  a  libel  on  the  administra- 
tion of  justice,  and  an  information 
would  be  granted.  Rex  v.  Watson 
(1788)  2  T.  R.  199,  100  Eng.  Reprint. 
108.  BuUer,  J.,  says:  "Nothing  can 
be  of  greater  importance  to  the  wel- 
fare of  the  public  than  to  put  a  stop 
to  the  animadversions  and  censures 
which  lire  so  frequently  made  on 
courts  of  justice  in  this  country.  They 
can  be  of  no  service,  and  may  be  at- 
tended with  the  most  mischievous  con- 
sequences. Cases  may  happen  in 
which  the  judge,  and  the  jury  may  be 
mistaken;  when  they  are,  the  law  has 
afforded  a  remedy;  and  the  party  in- 
jured is  entitled  to  pursue  every 
method  which  the  law  allows  to  cor- 
rect the  mistake.  But  when  a  person 
has  recourse,  either  by  a  writing  like 
the  present,  by  publications  in  print, 
or  by  any  other  means,  to  calumniate 
the  proceedings  of  a  court  of  justice, 
the  obvious  tendency  of  it  is  to  weaken 
the  administration  of  justice,  and,  in 
consequence,  to  sap  the  very  founda- 
tion of  the  Constitution  itself." 

A  libel  published  with  intent  to  de- 
fame certain  magistrates,  or  to  bring 
the  administration  of  justice  into  con- 
tempt, would  be  criminal  if  published 
with  either  intention.  Rex  v.  Evans 
(1821)  3  Starkie  (Eng.)  35.  23  Revised 
Rep.  754. 

To  publish  of  a  judge  that  he  dis- 
graced the  office  by  illegal  and  unjust 
conduct  and  perverting  the  law,  and 
that  he  ought  to  be  impeached,  was 
held  to  be  libelous.  Com.  v.  Snelling 
(1834)  15  Pick.  (Mass.)  321. 

8  Co.  Inst.  lV4,  cites  Northampton's 
Case  (Eng.)  18  Edw.  HI.,  in  which  an 
attorney  wrote  to  a  King's  counsel 
that  neither  the  Chief  Justice  nor  any 
of  the  justices  would  do  any  great 
thing  by  commandment  of  the  King, 
the  offense  came  strictly  within  the 
terms  of  the  Statute  of  Westminster 
I.,  and  it  being  found  that  the  letter 
contained  no  truth  in  it,  and  brought 
scandal  upon  the  courts  and  justices, 
the  accused  was  found  to  be  guilty. 

In  Rex  v.  Paine  (1696)  5  Mod.  164, 
87  Eng.  Reprint,  584,  and  Rex  v.  Alder- 
ton    (1756)   Sayer,  280,  96  Eng.  Re- 
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print,  880,  the  court  merely  passed  up- 
on the  question  whether  or  not  the 
publication  was  libelous  upon  the 
court. 

But  to  speak  of  a  justice  of  the 
peace  that  he  is  a  forsworn  rogue  is 
not  libelous,  the  court  saying  it  is 
not  the  same  insult  and  contempt  as 
if  spoken  of  him  in  execution  of  his 
office,  which  would  make  the  matter 
indictable.  It  is  not  stated,  however, 
whether  the  liability  would  be  for 
libel  or  contempt.  Rex  v.  Pocock 
(1740)  2  Strange,  1157,  93  Eng.  Re- 
print, 1098. 

So,  where  words,  he  was  "a  scoun- 
drel and  a  liar,"  were  spoken  of  a 
justice  of  the  peace  in  his  absence, 
it  was  held  that  an  indictment  would 
not  lie.  Rex  v.  Weltje  (1809)  2 
Campb.  (Eng.)  142,  11  Revised  Rep. 
687. 

And  to  say  of  a  justice  in  his  ab- 
sence that  he  is  a  fool,  an  ass,  a  cox- 
comb, for  making  such  a  warrant,  was 
held  not  indictable.  Reg.  v.  Wright- 
son  (1699)  2  Salk.  698,  91  Eng.  Re- 
print, 591. 

d.  Attacks  on  foreign  r%tlers  or  officials. 

For  a  libel  on  Napoleon  Bonaparte, 
in  effect  publishing  that  Napoleon 
should  be  assassinated,  it  was  held 
that  such  a  publication  in  respect  of 
a  foreign  magistrate  would  have  a 
tendency  to  destroy  the  peace  between 
the  countries,  and  was  a  libel.  Pel- 
tier's Trial  (1803)  28  How.  St.  Tr. 
(Eng.)  529.  Lord  Ellenborough,  in 
«harging  the  jury,  said :  "Every  pub- 
lication which  has  a  tendency  to  pro- 
mote public  mischief,  whether  by 
causing  irritation  in  the  minds  of  the 
subjects  of  this  realm  that  may  in- 
duce them  to  commit  a  breach 'of  the 
public  peace,  or  whether  it  may  be 
more  public  and  specific,  and  extend- 
ing to  the  morals,  the  religion,  or 
magistracy  of  the  country — these  are 
all  cases  of  libel.  But  more  particu- 
larly, as  in  the  present  case,  by  de- 
faming the  persons  and  characters  of 
magistrates  and  others  in  high  and 
eminent  situations  of  power  and  dig- 
nity in  other  countries,  inconsistent 
with  amity  and  friendship,  expressed 
in  such  terms  and  such  a  manner  as 


to  interrupt  the  friendly  relations  be- 
tween the  two  countries — every  such 
publication  is  what  the  law  calls  a 
libel." 

Publishing  a  libel  on  the  Emperor 
of  Russia,  that  he  is  rendering  him- 
self obnoxious  to  his  subjects  by  va- 
rious acts  of  tyranny,  and  ridiculous 
in  the  eyes  of  Europe  by  his  incon- 
sistency; he  has  now  passed  an  edict 
prohibiting  the  exportation  of  timber, 
was  held  criminal.  Vint's  Trial 
(1799)  27  How.  St.  Tr.  (Eng.)  627. 
Lord  Kenyon,  Ld.  Ch.  J.,  said  that  in 
his  opinion  it  was  a  gross  libel,  say- 
ing: "Between  the  sovereign  and  the 
people  of  every  country  there  is  an 
express  or  an  implied  compact  for  a 
government  of  justice,  by  which  the 
former  is  most  solemnly  and  emphat- 
ically bound  not  to  be  tyrannical 
or  unjust;  yet  here  he  is  wantonly 
said  to  be  a  transgressor  against  all 
decency  in  the  administration  of  his 
trust.  I  can  only  say  that,  if  one  were 
so  to  offend  another  in  private  life 
in  this  country,  it  might  be  made  the 
subject  of  an  action;  and  when  these 
papers  went  to  Russia  and  held  up 
this  great  sovereign  as  being  a  tyrant, 
and  ridiculous  over  Europe,  it  might 
tend  to  his  calling  for  satisfaction  as 
for  a  national  affront,  if  it  passed  un- 
reprobated  by  our  government  and  in 
our  courts  of  justice." 

Under  a  statute  making  crimfnal 
the  publication  of  defamatory  matter 
against  any  living  person,  one  is 
guilty  who  makes  such  publication 
against  a  nonresident.  People  v.  De 
Fornaro  (1909)  65  Misc.  457,  119  N. 
Y.  Supp.  746.  The  court  says :  "That 
one  might  be  convicted  of  a  criminal 
libel  against  a  nonresident  was  de- 
clared by  Lord  Ellenborough  in  the 
Case  of  Peltier,  who  was  tried  in  the 
court  of  the  King's  bench  for  a  libel 
against  Napoleon  Bonaparte.  Pel- 
tier's Trial  (1803)  28  How.  St.  Tr. 
(Eng.)  617.  The  rule  declared  by 
Lord  Ellenborough  was  predicated  up- 
on still  earlier  precedents.  Gordon's 
Trial  (1787)  22  How.  St.  Tr.  (Eng.) 
177;  Vint's  Trial  (1799)  27  How.  St. 
Tr.  (Eng.)  627.  Whether  we  construe 
§  1340  of  the  Penal  Law  with  regard 
solely  to  the  language  used,  or  with 
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regard  to  the  rule  of  law  existing  prior 
to  its  adoption,  it  must  be  held  to 
include  a  libel  against  a  nonresident." 

In  Fuller's  Trial  (1702)  14  How. 
St.  Tr.  (Eng.)  518,  which  was  a 
charge  of  murder  by  the  French  King, 
of  government  oilicials,  Chief  Justice 
Holt  gave  defendant  the  opportunity 
to  prove  the  truth  of  his  charge. 

A  publication  referring  to  the  Rus- 
sian consul  as  having  acted  disgrace- 
fully at  a  ball  was  held  to  be  libelous, 
and  the  defendant  was  not  allowed 
to  prove  the  article  was  for  justifiable 
purposes,  and  not  malicious,  by  show- 
ing the  circumstances,  as  the  public 
had  not  such  an  interest  in  the  ball 
as  to  warrant  publication.  Com.  v. 
Buckingham  (1824)  Thacher,  Crim. 
Cas.  (Mass.)  51. 

e.  Defamntton  of  deceased  persons. 

Although  the  private  man  or  magis- 
trate be  dead  at  the  time  of  the  mak- 
ing of  the  libel,  yet  it  is  punishable; 
for  in  the  one  case  it  stirs  up  others 
of  the  same  family,  blood,  or  society, 
to  revenge,  and  to  break  the  peace, 
and  in  the  other  the  libeler  traduces 
and  slanders  the  state  and  govern- 
ment, which  die  out.  Case  of  Scandal- 
ous Libels  (1605)  5  Coke,  125a,  77 
Eng.  Reprint,  250. 

Under  a  statute  defining  a  libel  as 
a  malicious  defamation  tending  to 
blacken  the  memory  of  one  who  has 
died,  it  is  not  necessary  that  it  was 
published  with  design  to  bring  con- 
tempt on  the  family  of  the  deceased, 
or  stir  up  the  hatred  of  the  people 
against  him,  or  excite  them  to  a 
breach  of  the  peace.  Therefore,  a 
charge  that  a  deceased  commissioner 
was  guilty  of  taking  a  bribe  is  libel- 
ous, although  his  name  was  not  men- 
tioned, if  the  description  indicated 
who  was  meant.  But  the  indictment 
must  contain  averments  which  plainly 
render  the  application  of  the  alleged 
libel  clear  and  unequivocal.  People 
v.  Keithley  (1910)  158  111.  App.  11. 

"A  statute,  making  every  malicious 
publication  which  shall  tend  to  expose 
the  memory  of  one  deceased  to  hatred, 
contempt,  ridicule,  or  obloquy,  a  libel, 
applies  to  malicious  defamation  of  an 
historical  character  who  died  before 


the  birth  of  anyone  living  at  the  time 
of  the  publication."  State  v.  Haflfer 
(1916)  94  Wash.  136,  L.R.A.1917C, 
610,  162  Pac.  45,  Ann.  Cas.  1917E,  229. 
Accused  contended  in  defense  that  the 
statutory  crime  was  merely  that  of  the 
common  law,  and  that  under  the  com- 
mon law  "the  indictment  in  such  a 
case  must  charge  the  libel  to  have  been 
published  with  a  desigrn  to  bring  con- 
tempt on  the  family  of  the  deceased, 
or  to  stir  up  the  hatred  of  the  people 
against  them,  or  to  excite  them  to  a 
breach  of  the  peace ;  otherwise  it  can- 
not be  sustained.  ...  A  time  arises 
when  the  interests  of  just  historical 
criticism  demand  that  the  liberty  of 
speech  should  be  unrestrained;  and 
when,  even  of  the  most  illustrious  of 
the  dead,  censures  the  most  injurious 
must  be  permitted  without  penal 
amenability."  But  the  court  held  that, 
although  that  might  be  the  rule  under 
a  former  statute,  the  statute  then 
under  discussion  eliminated  all  refer- 
ence to  relatives  of  the  deceased  per- 
son, and  that  the  reasons  of  the  com- 
mon law  are  no  longer  controlling, 
and  that,  under  the  new  statutory 
definition  of  the  offense,  it  is  not  a 
question  of  whether  the  memory  of 
the  deceased  is  defamed  to  the  injury 
of  his  living  relatives  and  friends,  to 
the  end  that  they  be  provoked  to 
breach  of  the  peace,  but  it  is  merely 
a  question  of  whether  or  not  the  libel- 
ous publication  tends  to  expose  the 
memory  of  one  deceased  to  hatred, 
contempt,  ridicule,  or  obloquy. 

To  charge  that  a  person  was  a 
drunkard,  a  cuckold,  and  a  plundering 
Tory,  who  was  hung  for  robbing 
houses,  was  held  libelous  under  Geor- 
gia Penal  Code,  defining  a  libel  to  be 
a  maficious  defamation,  expressed 
either  by  printing  or  writing,  or  signs» 
pictures,  and  the  like,  tending  to 
blacken  the  memory  of  one  who  is 
dead,  or  the  honesty,  virtue,  integrity, 
or  reputation  of  one  who  is  alive,  and 
thereby  exposing  him  to  public  hatred, 
contempt,  or  ridicule.  Giles  v.  State 
(1849)  6  Ga.  276. 

A  libel  of  a  deceased  person  is  not 
criminal  unless  it  tends  to  excite  his 
relatives  to  revenge  and  a  breach  of 
the  peace   at   common   law.     Rex  v. 
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Topham  (1791)  4  T.  R.  126,  100  Eng. 
Reprint,  9S1.  The  court  says:  "To 
say,  in  general,  that  the  conduct  of 
a  dead  person  can  at  no  time  be  can- 
vassed, to  hold  that,  even  after  ages 
are  passed,  the  conduct  of  bad  men 
cannot  be  contrasted  with  the  good, 
would  be  to  exclude  the  most  useful 
part  of  history.  And  therefore  it 
must  be  allowed  that  such  publica- 
tions may  be  made  fairly  and  honestly. 
But  let  this  be  done  whenever  it  may, 
whether  soon  or  late  after  the  death 
of  the  party,  if  it  be  done  with  a  ma- 
levolent purpose  to  vilify  the  memory 
of  the  deceased,  and  with  a  view  to 
injure  his  posterity,  then  it  comes 
within  the  rule  stated  by  Hawkins, 
then  it  is  done  with  a  design  to  break 
the  peace,  and  then  it  becomes  il- 
legal." 

/.  Attaoks  on  indioidual*. 

X.  in  general. 

As  has  been  seen,  the  tendency  to 
breach  of  the  peace  is  what  makes  a 
libel  punishable  criminally,  but  the 
text-writers,  without  much  support  in 
decided  cases,  attempted  to  define  or 
illustrate  what  libels  would  have  such 
a  tendency.  For  this  purpose  they 
resorted  to  the  decisions  which  had 
awarded  damages  in  civil  cases  for 
publication  of  libels.  Blackstone's 
definition  was  as  follows:  "Of  a  na- 
ture very  similar  to  challenges  are 
libels,  libelli  famosi,  which,  taken  in 
their  largest  and  most  extensive  sense, 
signify  any  writings,  pictures,  or  the 
like,  of  an  immoral  or  illegal  tenden- 
cy; but  in  the  sense  under  which  we 
are  now  to  consider  them,  are  mali- 
cious defamation  of  any  person,  and 
especially  a  magistrate,  made  public 
by  either  printing,  writing,  signs,  or 
pictures,  in  order  to  provoke  him  to 
wrath  or  expose  him  to  public  hatred, 
contempt,  and  ridicule.  The  direct 
tendency  of  these  libels  is  the  breach 
of  the  public  peace  by  stirring  up  the 
objects  of  them  to  revenge,  and  per- 
haps to  bloodshed."    4  Bl,  Com.  150. 

This  definition  goes  into  unneces- 
sary details  and  tends  to  confuse  rath- 
er than  clarify.  All  that  is  neces- 
sary to  consider  in  determining 
whether  or  not  a  libel  is  criminal  is 
19  A.L.R.— 96. 


to  determine  whether  or  not  its  tend- 
ency is  to  provoke  to  wrath.  If  it 
does,  it  accomplishes  all  that  the  law 
condemns,  because  wrath  leads  di- 
rectly to  breach  of  the  peace,  and  if 
the  jury  was  instructed  that  a  libel 
was  criminal  if  its  tendency  was  to 
provoke  to  wrath,  their  labor  would 
be  much  simplified,  the  certainty  of 
the  law  would  be  promoted,  and  all 
confusion  as  to  the  rights  of  the  per- 
son libeled  would  be  eliminated. 

In  many  of  the  cases  where  indict- 
ments have  been  tried  for  publication 
of  a  libel,  the  court  has  decided  the 
case  upon  the  question  whether  or 
not  there  was  a  libel.  The  mere  fact 
that  a  particular  publication  was  pro- 
nounced libelous  vel  non  adds  little  to 
the  elucidation  of  the  question.  What 
libels  render  one  subject  to  indict- 
ment, and  why?  But  for  the  conven- 
ience of  those  who  wish  to  consult 
such  cases,  they  are  referred  to  as 
follows : 

Arkansas.  —  Miller  v.  State  (1907) 
81  Ark.  359.  99  S.  W.  533. 

Delaware. — State  v.  Jeandell  (1854) 
5  Harr.  475. 

Hawaii — Rex  v.  Gibson  (1882)  6 
Haw.  310. 

Illinois.  —  People  v.  Fuller  (1909) 
238  111.  116,  87  N.  E.  336. 

Indiana.  —  State  v.  DeLong  (1882) 
88  Ind.  312;  Kelly  v.  State  (1900)  24 
Ind.  App.  639,  57  N.  E.  257. 

Iowa.— State  v.  Heacock  (1898)  106 
Iowa,  191,  76  N.  W,  654. 

Kansas.^ — State  v.  Grinstead  (1900) 
10  Kan.  App.  74,  61  Pac.  975,  affirmed 
in  (1901)  62  Kan.  593,  64  Pac.  49; 
State  V.  Clyne  (1894)  53  Kan.  8,  35 
Pac.  789;  State  v.  Elliott  (1901)  62 
Kan.  869,  64  Pac.  1027;  State  v.  Huff 
(1915)  96  Kan.  632,  152  Pac.  642. 

Kentucky.  —  Tracy  v.  Com.  (1888) 
87  Ky.  578,  9  S.  W.  822. 

Louisiana.  —  State  v.  O'Donnell 
(1917)  141  La.  887,  75  So.  811;  State 
V.  Bienvenu  (1884)  36  La.  Ann.  378. 

Maryland.— Avirett  v.  State  (1893) 
76  Md.  510;  Barnes  v.  State  (1898)  88 
Md.  347,  41  Atl.  781 ;  Robinson  v.  State 
(1908)  108  Md.  644,  71  Atl.  433. 

Massachusetts.  —  Com.  v.  Harmon 
(1854)  2  Gray  289;  Com.  v.  Morgan 
(1871)  107  Mass.  199. 


Digitized  by 


Google 


1522 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[19  A-L.R. 


Michigan. — ^People  v.  Jerome  (1848) 
1  Mich.  142. 

Miasissippi.— State  v.  Chase  (1830) 
1  Walk.  384. 

Missouri. — State  v.  Boogher  (1877) 
3  Mo.  App.  442;  State  v.  Kountz  (1882) 
12  Mo.  App.  512;  State  v.  Fitzgerald 
(1886)  20  Mo.  App.  408 ;  State  v.  Pardo 
(1915)  —  Mo.  App.  — ,  180  S.  W.  578, 
affirmed  in  (1916)  —  Mo.  — ,  190  S.  W. 
264. 

New  Jersey.  —  State  v.  Renner 
(1906)  74  N.  J.  L.  148,  64  Atl.  978; 
State  V.  Schmitt  (1887)  49  N.  J.  L. 
579,  9  Atl.  774;  State  v.  Patterson 

(1878)  2  N.  J.  L.  218;  Benton  v.  State 
(1896)  59  N.  J.  L.  551,  36  Atl.  1041; 
Haase  t.  State  (1890)  53  N.  J.  L.  84, 
20  Atl.  751;  State  v.  O'Hagan  (1906) 
73  N.  J.  L.  209,  68  Atl.  95. 

New  Mexico.  —  State  v.  Ogden 
(1915)  20  N.  M.  636,  151  Pac.  758. 

New  York.  —  People  v.  Sherman 
(1886)  103  N.  v.  513,  9  N.  E.  178; 
People  ex  rel.  Paddock  v.  Carroll 
(1900)  48  App.  Div.  201,  62  N.  Y. 
Supp.  790;  People  v.  Cornell  (1908) 
126  App.  Div.  151,  110  N.  Y.  Supp. 
648;  People  v.  Eastman  .(1915)  89 
Misc.  596, 152  N.  Y.  Supp.  314;  People 
V.  Isaacs  (1883)  1  N.  Y.  Crim.  Rep. 
148;  People  v.  Moore,  116  Misc.  625, 
190  N.  Y.  Supp.  671. 

North  Carolina.  —  State  v.  White 
(1846)  28  N.  C.  (6  Ired.  L.)  418;  State 
V.  Townsend  (1882)  86  N.  C.  676; 
State  V.  Sherman  (1894)  116  N.  C. 
773,  20  S.  E.  711;  State  v.  Butler 
(1909)  151  N.  C.  672,  25  L.R.A.(N.S.) 
169,  66  S.  E.  993,  19  Ann.  Cas.  402. 

Oregon.  —  State  v.  Conklin  (1906) 
47  Or.  509.  84  Pac.  482. 

Pennsylvania.   —   Com.   v.   Mellon 

(1892)  29  W.  N.  C.  438;  Com.  v.  Kee- 
nan  (1870)  67  Pa.  203;  Com.  v.  Place 

(1893)  153  Pa.  314,  26  Atl.  620;  John- 
son T.  Com.  (1888)  10  Sadler,  514,  22 
W.  N.  C.  68,  14  Atl.  425;  Com.  v. 
Chambers  (1882)  15  Phila.  415. 

Rhode  Island.  —  State  v.  Corbett 

(1879)  12  R.  I.  288;  State  v.  Spear 
(1881)  13R.  I.  324. 

South  Carolina.  —  State  v.  Perrin 
(1814)  5  S.  C.  L.  (3  Brev.)  152;  Walsh 
V.  State  (1822)  13  S.  C.  L.  (2  M'Cord) 
248. 

Tennessee. — State  v.  Smith    (1881) 


7  Lea,  249;  Banner  Pub.  Co.  v.  State 
(1885)  16  Lea,  176,  57  Am.  Rep.  214. 

Texas. — Smith  ▼.  State  (1870)  32 
Tex.  594;  Baldwin  v.  State  (1898)  39 
Tex.  Crim.  Rep.  245,  46  S.  W.  714; 
McCauley  v.  State  (1911)  64  Tex. 
Crim.  Rep.  188,  141  S.  W.  975;  Jack- 
son V.  State  (1903)  —  Tex.  Crim.  Rep. 
— ,  77  S.  W.  223;  Potter  v.  State 
(1919)  86  T«c.  Crim.  Rep.  380,  216 
S.  W.  886;  Woody  v.  State  (1884)  16 
Tex.  App.  252;  McKie  v.  State  (1897) 
37  Tex.  Crim.  Rep.  544,  40  S.  W.  305; 
Squires  v.  State  (1898)  89  Tex.  Crim. 
Rep.  96,  78  Am.  St.  Rep.  904,  45  S.  W. 
147;  McArthur  v.  State  (1900)  41 
Tex.  Crim.  Rep.  635,  57  S.  W.  847; 
Lockhard  v.  State  (1901)  43  Tex.  Crim. 
Rep.  61,  63  S.  W.  566;  (ronzales  v. 
State  (1910)  68  Tex.  Crim.  Rep.  141, 
124  S.  W.  937;  Alsup  v.  State  (1922) 
—  Tex.  Crim.  Rep.—,  238  S.  W.  667. 

Venuont^-State  v.  Atkins  (1869) 
42  Vt.  252. 

Washington.  —  State  t.  Nichols 
(1896)  15  Wash.  1.  45  Pac.  647;  State 
V.  Takeuchi  (1914)  80  Wash.  566,  141 
Pac.  1145. 

West  Virginia.  —  State  v.  Clifford 
(1906)   58  W.  Va.  681,  62  S.  E.  864. 

Wymning.— Re  McDonald  (1893)  4 
Wyo.  150,  33  Pac.  18. 

Canada.— Rex  v.  MacDougall  (1909) 
89  N.  B.  388,  15  Can.  Crim.  Cas.  466. 

S.  Influence  of  modem  atatutea. 

The  legislators,  in  making  libel  a 
statutory  crime,  have  departed  almost 
entirely  from  the  original  idea  upon 
which  libel  was  declared  to  be  a  crim- 
inal offense.  The  only  ground  upon 
which  the  state  can  legitimately  inter- 
fere with  publications  by  and  about 
individuals  is  that  their  tendency  is  to 
affect  injuriously  the  public  interests; 
and,  practically,  the  only  way  in 
which  such  interests  can  be  affected  is 
that  the  publication  will  tend  to  cause 
a  breach  of  the  peace.  But  the  stat- 
utes almost  universally  overlook  this 
element,  and  proceed  to  treat  the 
ground  for  civil  libel  and  that  for 
criminal  libel  as  identicaL  They  have 
generally  adopted  the  civil  definition 
of  libel  in  declaring  the  publication 
criminal,  and  the  courts,  even  in  states 
having  no  statutes,  have  followed  their 
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■a  civil  right  of  action  would  also  tend 
to  a  breach  of  the  peace,  and  be  crim* 
inal  on  that  account.  But  there  are 
many  publications  which,  although 
they  may  injure  the  persona  against 
whom  they  are  written  in  a  peculiar 
manner,  so  as  to  give  a  right  of  ac- 
tion for  damages,  are  not  of  sufficient 
public  interest  to  justify  an  indictment 
and  conviction.  But  there  are  very 
few  modern  cases  in  which  the  ques- 
tion of  breach  of  the  peace  is  con- 
sidered. The  great  majority  of  the 
cases  hold  the  publication  to  be  crim- 
inal if  itj  tendency  is  to  injure  the 
object  of  the  libel,  without  consider- 
ing the  effect  upon  the  public.  The 
following  cases  are  decided  upon  that 
theory : 

Alabama.  —  Reid  v.  State  (1875)  68 
Ala.  402,  25  Am.  Rep.  627. 

Arkansas.  —  Morphew  v.  State 
(1907)  84  Ark.  487,  106  S.  W.  480. 

California.  —  People  v.  Seeley 
(1903)  189  Cal.  118,  72  Pac.  834;  Peo- 
ple v.  Linsinchi  (1914)  24  Cal.  App. 
623,  142  Pac.  113. 

District  of  Columbia.  —  Raymond  v. 
United  States  (1905)  25  App.  D.  C. 
555,  certiorari  denied  in  (1906)  200 
U.  S.  619,  50  L.  ed.  623,  26  Sup.  Ct. 
Rep.  755. 

Delaware.  —  State  v.  Jeandell 
(1854)  5  Harr.  475;  State  v.  Shaffner 
(1899)  2  Penn.  171,  44  Atl.  620;  State 
v.  Roberts  (1896)  2  Marv.  450,  43  Atl. 
252. 

Georgia.  —  Baker  v.  State  (1896) 
97  Ga.  452,  25  S.  E.  341;  Pledger  v. 
State  (1886)  77  Ga.  242,  8  S.  E.  320. 

HawaiL  —  Provisional  Government 
V.  Smith  (1893)  9  Haw.  257;  Rex  v. 
Gibson  (1882)  6  Haw.  310. 

Idaho.  —  State  v.  Sheridan  (1908) 
14  Idaho,  222,  15  L.R.A.(N.S.)  497,  93 
Pac.  656. 

Illinois.  —  Crowe  v.  People  (1879) 
92  111.  231;  Clay  v.  People  (1877)  86 
111.  147,  2  Am.  Crim.  Rep.  381;  Peo- 
ple V.  Fuller  (1909)  238  111.  116,  87  N. 
E.  336. 

Indiana.  —  Kelly  v.  State  (1900)  24 
Ind.  App.  639,  57  N.  E.  257;  Hartford 
V.  State   (1884)   96  Ind.  461,  49  Am. 


xna.  >>i2. 

Iowa.  —  State  v.  Cooper  (1908)  138 
Iowa,  516,  116  N.  W.  691;  State  v. 
Keenan  (1900)  111  Iowa,  286,  82  N.  W. 
792. 

Kansas.  —  State  v.  Osborn  (1894) 
54  Kan.  478,  88  Pac.  572;  State  v.  May- 
berry  (1885).  33  Kan.  441,  6  Pac.  553, 
5  Am.  Crim.  Rep.  369. 

Kentucky.  —  Browning  v.  Com. 
(1903)  116  Ky.  285,  76  S.  W.  19;  Smith 
V.  Com.  (1895)  98  Ky.  437,  33  S.  W, 
419;  Com.  v.  Duncan  (1907)  127  Ky. 
47,  104  S.  W.  997. 

Loaisiana. — State  v.  Willers  (1875) 
27  La.  Ann.  246. 

Maine.— State  v.  Norton  (1896)  89 
Me.  292,  36  Atl.  394. 

Massachusetts.  —  Com.  v.  Damon 
(1884)  136  Mass.  441;  Com.  v.  Wright 
(1848)  1  Cuah.  46. 

Michigan.  —  Glassmire  v.  Judkins 
(1891)  84  Mich.  447,  47  N.  W.  965; 
People  v.  Jackman  (1893)  96  Mich. 
269,  55  N.  W.  809. 

Minnesota.  —  State  v.  Shippman 
(1901)  83  Minn.  441,  86  N.  W.  431; 
State  V.  Norton  (1909)  109  Minn.  99, 
123  N.  W.  59. 

Missouri.  —  State  v.  Santhuff  (1908) 
131  Mo.  App.  620,  110  S.  W.  624;  State 
T.  Powell  (1896)  66  Mo.  App.  598; 
State  v.  Armstrong  (1891)  106  Mo. 
395,  13  L.R.A.  419,  27  Am.  St.  Rep. 
861,  16  S.  W.  604. 

New  Jersey.  —  State  v.  Schmitt 
(1887)  49  N.  J.  L.  579,  9  Atl.  774; 
Benton  v.  State  (1896)  59  N.  J.  L.  556. 
36  Atl.  1041;  State  v.  Mott  (1883)  45 
N,  J.  L.  494. 

New  Mexico.  —  State  v.  Elder 
(1914)  19  N.  M.  393, 143  Pac.  482. 

New  York.  —  People  ex  rel.  Gow  v. 
Bingham  (1907)  57  Misc.  66,  107  N.  Y. 
Supp.  1011;  People  v.  Bihler  (1913) 
154  App.  Div.  618,  139  N.  Y.  Supp. 
819,  affirmed  in  (1914)  210  N.  Y.  592, 
104  N.  E.  1136. 

North  Dakota.  —  State  v.  Tolley 
(1912)  23  N.  D.  284,  136  N.  W.  784. 

Philippine.  —  United  States  v. 
Crozier  (1906)  5  Philippine,  621. 

Tennessee.  —  State  v.  Hollon  (1883) 
12  Lea,  482. 

Utah.  —  People  v.  Ritchie  (1895)  12 
Utah,  180,  42  Pac.  209. 
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Washington.  —  State  v.  Darwin 
(1911)  63  Wash.  303,  33  L.R.A,(N.S.) 
1026.  115  Pac.  309. 

Wyoming.  —  Re  McDonald  (1893)  4 
Wyo.  150,  33  Pac.  18. 

Canada.  —  Reg.  v.  Cameron  (1898) 
2  Can.  Crim.  Cas.  173. 

In  a  few  cases  the  idea  of  breach  of 
the  peace  still  appears. 

Under  a  statute  providing  for  pun- 
ishment of  anyone  who  publishes  a 
libel  of  another  which  may  tend  to 
provoke  a  breach  of  the  peace,  the 
offense  is  not  shown  unless  it  is  made 
to  appear  that  the  publication  is  one 
which  may  tend  to  provoke  a  breach 
of  the  peace.  The  indictment  is, 
therefore,  defective,  unless  it  states 
that  the  publication  had  that  effect. 
Moody  v.  State  (1891)  94  Ala.  42,  10 
So.  670. 

In  that  case  it  was  said  that  when 
the  case  of  Reid  v.  State  (Ala.)  supra, 
was  decided,  the  statute  as  it  now 
stands  was  not  in  existence.  The 
statute  then  provided  for  punishment 
of  any  person  who  published  a  libel, 
or  who  sent  to  another  person  a 
threatening  or  abusive  letter  which 
might  tend  to  provoke  a  breach  of  the 
peace,  and  the  court  in  the  Moody  Case 
says  that  the  court  evidently  thought 
in  the  Reid  Case  that  the  clause  refer- 
ring to  the  breach  of  the  peace  ap- 
plied only  to  the  sending  of  the  letter. 
The  court  says  that  the  pernicious 
tendency  to  provoke  a  breach  of  the 
peace  is  a  fact  which  renders  the  libel 
a  public  offense,  and  indictable  under 
the  statute. 

Under  a  statute  providing  for  pun- 
ishment of  every  person  who  wilfully 
and  with  malicious  intent  to  injure  an- 
other publishes,  or  procures  to  be  pub- 
lished, any  libel,  which  is  defined  to  be 
a  malicious  defamation  either  by  writ- 
ing, printing,  or  by  signs,  or  pictures, 
or  the  like,  tending  to  blacken  the 
memory  of  one  who  has  died,  or  to 
impeach  the  honesty,  virtue,  or  reputa- 
tion, or  publish  the  natural  or  alleged 
defects,  of  one  who  is  living,  and  there- 
by expose  him  to  the  public  hatred, 
contempt,  or  ridicule,  a  charge  that  a 
party  was  paid  by  "the  Camorra"  to 
libel  and  vilify  certain  people  was 
held  to  be  libelous.    It  was  said :    "The 


publication  of  a  libel  has  a  tendency 
to  provoke  a  breach  of  the  public 
peace,  which  the  law  is  solicitous  ta 
maintain  and  preserve.  Persons  feel- 
ing themselves  injured  by  such  pub- 
lications, are  incited,  in  many 
instances,  to  seek  satisfaction  by 
personal  violence  inflicted  upon  the 
supposed  libeler."  People  v.  Crespi 
(1896)  115  CaL  50,  46  Pac.  863. 

It  is  the  precautionary  policy  of  the 
law  in  the  interest  of  the  preservation 
of  the  peace  of  society,  to  discourage 
such  violent  remedies  involving  a 
breach  of  the  peace,  and  the  law  has. 
therefore,  provided  for  the  punishment 
of  the  libeler  as  being  one  who  wan- 
tonly puts  the  public  peace  at  hazard 
by  printing  and  publishing  untrue  and 
malicious  attacks  on  private  character. 

Under  a  statute  providing  that  ever>* 
person  who  wilfully  and  with  mali- 
cious intent  to  injure  another  pub- 
lishes, or  procures  to  be  published, 
any  libel,  is  punishable,  the  contention 
was  that  a  letter  charging  a  married 
woman  with  permitting  indecent  liber- 
ties with  her  person  was  not  sent  to 
provoke  a  breach  of  the  peace,  or 
crime,  but  the  court  held  that,  under 
the  statute,  the  intent  must  be  to  in- 
jure another,  not  to  provoke  a  breach 
of  the  peace  or  crime,  although  the 
court  states  that  such  a  libel  ordinarily 
provokes  a  breach  of  the  peace,  and 
so  often  provokes  homicide.  However 
important  allegations  as  to  provoking 
breach  of  the  peace  may  have  been 
under  the  common  law,  under  the  stat- 
ute the  only  allegation  that  is  neces- 
sary is  an  intent  to  injure  the  person 
libeled.  If  the  accused  publishes  a 
libel  with  the  intent  that  another 
shall  receive  an  injury  through  a 
breach  of  the  peace  provoked  thereby, 
or  the  other  is  injured  by  reason  of 
the  commission  of  a  crime  provoked 
thereby,  the  publication  of  the  libel 
with  such  intent  is  with  intent  to  in- 
jure another.  Gardner  v.  State  (1914) 
15  Ariz.,  403,  139  Pac.  474. 

In  People  v.  Ritchie  (1895)  12  Utah, 
180,  42  Pac.  209,  an  instruction  was 
approved  that  the  publication,  to  be 
libelous,  must  charge  dishonesty  or  a 
lack  of  integrity;  that  mere  abusive 
language,   or  vile  epithets,  or  scur- 
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rility,  are  not  criminal  libel  in  them- 
selves. 

Merely  holding  one  up  to  contempt 
and  ridicule  is  not  indictable  under 
a  statute  which  provides  that  any  per- 
son who  shall  falsely  and  maliciously, 
by  word,  sign,  or  otherwise,  impute  to 
another  any  crime,  felony,  or  misde- 
meanor, or  any  infamous  or  degrading 
act,  or  impute  to  any  female  a  want 
of*chastity,  shall  be  deemed  guilty  of 
a  misdemeanor.  Glassmire  v.  Cir- 
cuit Judge  (1891)  84  Mich.  447,  47  N. 
W.  965. 

If  a  libel  was  of  a  nature  to  inflict 
an  injury  and  cause  loss  and  damage 
to  the  person  libeled,  without,  how- 
ever, exposing  him  to  hatred,  con- 
tempt, or  ridicule,  or  without  insulting 
him,  the  remedy  was  held  to  be  civil, 
and  not  criminal.  Reg.  v.  Cameron 
(.1898)  2  Can.  Crim.  Gas.  173. 

In  Benton  v.  State  (1896)  59  N.  J. 
L.  556,  86  Atl.  1041,  the  court,  in  con- 
sidering the  criminality  of  a  charge 
that  a  police  officer  had  taken  money 
from  a  prisoner  in  addition  to  his  fees, 
stated  that  it  is  the  language  of  au- 
thority that  any  written  or  printed 
words  which  impute  to  a  person  that 
he  has  been  guilty  of  crime,  fraud, 
dishonesty,  immorality,  vice,  or  dis- 
honorable conduct,  or  which  has  a 
tendency  to  injure  him  in  his  ofiice, 
profession,  calling,  or  trade,  is  libel- 
ous, and  the  court  concludes  that  the 
charges  made  in  the  case  before  it 
were  clearly  within  the  range  of  crim- 
inal law,  as  thus  defined. 

To  constitute  a  libel  at  common  law 
it  is  not  necessary  to  charge  a  crime 
or  fraud.  It  is  sufficient  if  the  charge 
tends  to  subject  the  person  to  the  ill 
will  or  contempt  of  right-thinking 
readers.  State  v.  Schmitt  (1887)  49 
N.  J.  L.  579,  9  Atl.  774. 

In  State  v.  Shaffner  (1899)  2  Penn. 
(DeL)  171,  44  Atl.  620,  where  the  in- 
dictment was  for  charging  the  offense 
of  aiding  in  the  fraudulent  alteration 
of  election  returns,  the  court  adopted 
a  definition  of  libel  from  Greenleaf  on 
Evidence,  and  told  the  jury  that,  under 
the  law  of  the  state,  if  accused  made 
the  publication  he  was  guilty  of  libel. 
There  is  nothing  in  the  case,  however, 
to  indicate  whether  this  was  a  com- 


mon-law libel,  or  a  statutory  one. 
There  is  just  a  suspicion  that  the  court 
assumed  that  any  libel  was  punishable 
criminally. 

Where  an  article  referred  to  a  poor 
lottery  gambler  who  was  a  tool  for  oth- 
ers in  injuring  the  innocent,  and  the 
publisher  was  indicted  and  convicted 
at  the  instance  of  the  prosecuting  wit- 
ness, who  alleged  that  he  was  the  one 
referred  to,  the  definition  of  libel  was 
adopted  from  civil  cases,  and  the  ques- 
tion involved  was  whether  or  not, 
under  a  Constitution  declaring  that 
the  jury  may  determine  the  facts  and 
the  law,  the  jury  was  bound  to  take 
the  law  as  laid  down  by  the  court. 
This  was  answered  in  the  affirmative. 
State  V.  Jeandell  (1864)  6  Harr. 
(Del.)  475, 

Under  a  statute  defining  libel  as  a 
publication  which  directly  tends  to 
injure  the  fame,  reputation,  or  good 
nam«  of  another,  "directly"  referred 
to  the  effect  and  not  the  mode  of  pub- 
lication, and  it  was  held  that  an  al- 
legory could  be  a  libel.  Provisional 
Government  t.  Smith  (1893)  9  Haw. 
257. 

In  passing  upon  the  criminality  of  a 
publication  under  a  statute  making 
the  publication  of  a  libel  criminal,  the 
court,  in  Kelly  v.  State  (1900)  24  Ind. 
App.  639,  57  N,  E.  257,  says:  "By  re- 
ferring to  the  language  used  in  the 
affidavit  before  us,  it  will  be  observed 
it  does  not  charge  any  person  with 
any  crime,  or  any  degrading  or  in- 
famous act,  or  any  female  with  a  want 
of  chastity.  Neither  is  there  anjrthing 
in  the  language  as  to  who  is  meant  by 
the  writing.  From  the  language  itr 
self,  neither  the  public,  nor  any  one 
person,  could  determine  what  was 
meant,  or  for  whom  it  was  intended, 
or  to  whom  it  referred.  To  make  the 
affidavit  good,  as  the  language  used  is 
not  in  itself  libelous,  it  was  necessary, 
in  the  prefatory  or  introductory  part, 
to  show  its  libelous  character  by  aver- 
ring extrinsic  facts,  and  to  connect  ap- 
pellant with  such  facts  by  proper  col- 
loquium or  innuendo." 

In  State  v.  Mott  (1888)  45  N.  J.  L. 
494,  the  court  said :  "The  publication 
of  any  written  or  printed  words  re- 
specting any  individual,  calculated  to 
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hold  him  up  to  public  ridicule,  hatred, 
or  contempt,  constitutes  the  crime  of 
libel." 

A  letter  purporting  to  have  been 
written  to  a  young  lady  was  held  to  be 
a  libel  on  the  supposed  author  as  well 
as  on  the  young  lady,  under  Tennessee 
Code,  §  4760,  defining  a  libel  to  be  the 
malicious  defamation  of  a  person, 
made  public  by  printing  or  writing,  in- 
tending to  provoke  him  to  wrath,  or 
expose  him  to  public  hatred,  contempt, 
or  ridicule,  or  to  deprive  him  of  the 
benefit  of  public  confidence  and  social 
intercourse.  State  v.  Hollon  (1888) 
12  Lea  (Tenn.)  482. 

In  State  v.  Roberts  (1895)  2  Marv. 
(Del.)  450,  43  Atl.  252,  the  court  re- 
fused to  quash  an  indictment  charg- 
ing the  institution  of  suit  against  a 
political  rival  for  the  purpose  of  de- 
priving him  of  his  property  and  im- 
prisoning him,  characterizing  such 
acts  as  robbery,  and  which  referred  to 
the  instigator  as  insane.  There  is 
nothing  to  indicate  whether  or  not  the 
prosecution  was  under  a  statute,  or 
under  the  common  law. 

A  publication,  "Three  as  mild-man- 
nered and  smooth-tongued  scoundrels 
as  ever  scuttled  ship  or  cut  a  throat," 
was  held  to  be  libelous,  in  Crowe  v. 
People  (1879)  92  111.  281,  without  any- 
thing to  show  what  the  form  of  the 
statute  creating  the  criminal  liability 
for  libel  was. 

And  singing  and  publishing  lewd 
songs  reflecting  on  the  prosecutor's 
children  was  held  libelous.  Rex  v. 
Benfield  (1760)  2  Burr.  985,  97  Eng. 
Reprint,  667. 

A  pamphlet  called  "Advice  to  the 
Lord  Keeper  by  a  Country  Parson," 
advising  him  to  love  the  Church  like 
the  bishop,  manage  as  well  as  Lord 
Haversham,  be  brave  as  another  lord, 
in  which  the  characters  given  to  the 
persons  mentioned  were  all  ironical, 
was  held  to  be  a  criminal  libel.  Reg. 
V.  Browne  (1706)  Holt,  K.  B.  425,  90 
Eng.  Reprint,  1184,  11  Mod.  86,  88 
Eng.  Reprint,  911. 

Publishing  that  a  paper  would  soon 
be  from  under  a  burden  of  debt, 
"which  was  loaded  upon  it  to  satisfy 
a  certain  person's  appetite  for  booze 
end  lust,"  was  held  libelous  under  S. 
D.  Penal  Code,  §  315,  providing  that 


any  malicious  injury  to  good  name,, 
other  than  words  orally  spoken,  is 
libel.  State  v.  Fosburgh  (1913)  32 
S.  D.  370,  143  N.  W.  279,  Ann.  Cas. 
1916A,  424. 

Under  a  statute  providing  punish- 
ment for  the  publication  of  a  false  and 
malicious  libel,  the  court,  in  charging 
the  jury,  said  that  a  libel  is  a  false  and 
malicious  publication  tending  to  in- 
jure the  reputation  of  another  and  ex- 
pose him  to  public  hatred,  contempt, 
or  ridicule.  That  it  is  not  necessary 
that  it  do  more  than  tend  to  expose  to 
such  contempt.  The  instruction  w^as 
attacked  on  the  ground  that  the  defini- 
tion was  sufficient  for  civil  libel,  but 
that  criminal  prosecution  would  only 
follow  a  public  wrong,  and  that  a  pub- 
lication must  be  of  such  a  nature  aa 
tended  to  create  a  breach  of  the  peace,, 
and  disturb  the  harmony  of  society, 
else  it  Is  not  made  the  basis  of  crim- 
inal prosecution.  The  appellate  court, 
however,  after  citing  common-law 
definitions  of  libel,  states  that  the 
definition  laid  down  in  the  instruction 
was  not  faulty.  Raker  v.  State  (1897) 
50  Neb.  202,  69  N.  W.  749. 

Under  a  statute  merely  providing- 
punishment  for  publication  of  a  libel, 
the  court  resorted  to  the  common-law 
definition  applicable  in  civil  cases, 
and  stated  that  a  libel  on  an  individual 
is  any  writing,  picture,  or  other  like 
representation,  of  a  nature  to  blacken 
his  reputation  or  hold  him  up  to  con- 
tempt or  ridicule,  and  it  was  held 
libelous  to  charge  one  with  receiving 
stolen  goods  knowing  them  to  have 
been  stolen.  Re  McDonald  (1893)  4 
Wyo.  150,  33  Pac.  18.  And  in  com- 
menting on  the  propriety  of  the  sen- 
tence, the  court  said:  "To  blacken  a 
man's  reputation,  to  rob  him  of  pub- 
lic confidence  and  his  reputation,  is 
certainly  as  grave  in  morals  as  to  filch 
his  purse.  Many  a  man,  by  suspicions 
created  by  anonymous  letters,  has 
been  thrown  out  of  employment  and 
ruined  beyond  recompense.  The  strong 
hand  of  the  law  should  be  felt  by 
anonymous  scribblers  and  venomous 
backbiters,  who  may  not  have  the  cour- 
age, however  brutal  or  base  it  may  be, 
to  steal  a  horse  or  to  wantonly  assault 
another." 

A  charge  that  the  chairman  of  a 
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political  committee  is  under  the  conr 
trol  of  a  representative  of  the  op' 
posite  party  is  not  libelous,  unless  it 
is  shown  to  excite  to  wrath,  or  expose 
to  public  hatred,  contempt,  or  ridicule, 
or  deprive  of  the  benefit  of  public  con- 
fidence or  social  intercourse,  which 
are  the  statutory  ingredients  of  crim- 
inal, libel.  State  V.  Grinstead  (1901) 
62  Kan.  593,  64  Pac.  49,  14  Am.  Grim. 
Rep.  209. 

In  People  ex  rel.  Gow  t.  Bingham 
(1907)  57  Misc.  66,  107  N.  Y.  Supp. 
1011,  it  was  said  in  a  suit  to  have  a 
photograph  of  a  suspected  criminal 
destroyed:  Every  person  concerned 
therein  is  not  only  liable  to  a  civil  ac- 
tion for  damages,  but  to  prosecution 
for  criminal  libel. 

To  publish  that  one  is  an  "unprin- 
cipled son,"  "moral  coward,"  "im- 
becile," and  "one  who  has  as  much  re- 
gard for  the  truth  as  an  infidel  has 
for  the  Bible,"  was  held  libelous  under 
a  statute  providing  that  the  published 
statement  must  convey  the  idea  that 
the  person  has  been  guilty  of  some 
act  that  is  disgraceful  to  him  as  a 
member  of  society,  and  the  conse- 
quence of  which  is  to  bring  him  into 
contempt,  or  has  some  moral  vice  or 
disease  that  renders  him  unfit  for  in- 
tercourse. State  V.  Elder  (1914)  19 
N.  M.  393,  143  Pac.  482. 

To  publish  that  one  has  been  ejected 
from  a  house  of  ill  fame  is  within  a 
statute  making  a  publication  charging 
another  with  an  infamous  or  degrad- 
ing act  libelous.  People  v.  Jackman 
(1893)  96  Mich.  269,  55  N.  W.  809. 

Where,  by  statute,  it  is  an  indictable 
offense  falsely  to  charge  one  with 
fornication,  one  may  be  found  guilty 
for  stating  that  he  had  been  permitted 
to  take  liberties  with  the  person  of 
prosecutrix,  and  that  she  consented  to 
intercourse,  although  he  refused  to 
state  that  it  had  been  consummated, 
if  he  left  the  impression  that  it  had 
been.  Morphew  v.  State  (1907)  84 
Ark.  487,  106  S.  W.  480. 

Under  a  statute  providing  that  any 
person  who  publishes  a  libel  of  an- 
other person  must  be  punished,  it 
seems  that  the  publication  of  any  libel 
is  punishable,  for  in  Reid  v.  State 
(1875)  63  Ala.  402,  25  Am.  Rep.  627, 
it  was  held  that  a  writing  that  other 


persons  referred  to  in  it  had  been 
concerned  in  an  abortive  birth  of  their 
child,  and  its  burial  in  the  bed  of  a 
watercourse,  imported  an  imputation 
of  such  misconduct  on  their  part  as 
would,  if  believed  to  be  true,  bring 
them  into  hatred,  ridicule,  and  con- 
tempt. There  is  no  requirement  that 
the  publication  shall  affect  the  pub- 
lic, and  the  publication  in  question 
was  an  ordinary  simple  libel. 

California  Penal  Code,  §  248,  defines 
libel  as  a  malicious  defamation,  ex- 
pressed either  by  writing,  printing, 
or  by  signs  or  pictures,  or  the  like, 
tending  to  blacken  the  memory  of  one 
who  is  dead,  or  to  impeach  the  hon- 
esty, integrity,  virtue,  or  reputation, 
or  publish  the  natural  or  alleged  de- 
fects, of  one  who  is  alive,  and  thereby 
to  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.  Under  it,  to  charge 
that  a  party  was  guilty  of  theft,  and 
unjust  and  dishonest  in  his  business, 
is  libelous.  People  v.  Seeley  (1903) 
139  Cal.  118,  72  Pac.  834. 

Without  anything  to  show  the  terms 
of  the  statute  under  which  the  ruling 
was  made,  it  was  held  to  be  criminal 
libel  to  publish  that  daughters  had 
assaulted  and  attempted  to  rob  their 
mother.  Clay  v.  People  (1877)  86  IlL 
147,  2  Am.  Crim.  Rep.  381. 

Where  an"  indictment  was  for  a  pub- 
lication that  a  certain  person  would 
purloin  all  of  the  outfit  if  he  had  a 
chance  at  it,  the  court  said  it  does 
not  require  the  imputation  of  a  crime 
to  render  a  publication  libelous.  Any 
defamatory  words  calculated  to  de- 
grade or  injure  the  reputation  of  an- 
other person  in  society,  when  written 
and  published  maliciously,  are  libel- 
ous. The  law  is  equally  well  settled 
that,  where  a  defamatory  libel  on 
the  character  of  an  individual  will 
support  an  action  for  damages,  the 
publication  amounts  to  an  indictable 
offense,  inasmuch  as  it  tends  to  pro- 
voke violence  and  disturb  the  peace 
of  society.  Browning  v.  Com.  (1903) 
116  Ky.  285.  76  S.  W.  19. 

And  under  a  statute  providing  that 
whoever  shall  maliciously  defame  any 
person  by  making,  writing,  or  publish- 
ing a  libel  shall  be  punished,  it  was 
held  that  a  letter  charging  a  married 
woman    with   adultery   was   libelous. 
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State  V.  Willers   (1875)   27  La.  Ann. 
246. 

Under  a  statute  defining  criminal 
libel  as  a  malicious  defamation  of  a 
person,  tending  to  provoke  him  to 
wrath  or  expose  him  to  public  hatred, 
contempt,  or  ridicule,  or  to  deprive 
him  of  the  benefits  of  public  confidence 
and  social  intercourse,  it  was  held  to 
be  a  misdemeanor  to  publish  that  a 
person  had  lived  in  adultery.  State  v. 
Santhuif  (1908)  131  Mo.  App.  620,  110' 
S.  W.  624. 

And  under  North  Dakota  Rev.  Codes 
1905,  §  8877,  Comp.  Laws  1918.  §  9550, 
defining  a  criminal  libel  to  be  a  mali- 
cious defamation  of  a  person  by 
printing,  writing,  sign,  picture,  repre- 
sentation, or  effigy,  tending  to  expose 
him  to  public  hatred,  contempt,  or 
ridicule,  or  to  deprive  him  of  the  bene- 
fits of  public  confidence  or  social  in- 
tercourse, it  was  held  that  a  publica- 
tion charging  embezzlement  was  with- 
in the  statute.  State  v.  ToUey  (1912) 
23  N.  D.  284,  136  N.  W.  784. 

Under  the  Missouri  statute  it  was 
held  libelous  to  publish  that  a  person 
had  been  guilty  of  subornation  of 
perjury  to  prevent  an  appointment  of 
a  person  to  a  position  of  trust.  State 
v.  Powell  (1896)  66  Mo.  App.  598. 

Under  a  statute  making  it  criminal 
libel  to  charge  one  with  the  commis- 
sion of  an  indictable  offense,  it  is  not 
such  to  charge  one  with  attempted 
bribery  at  an  election  not  shown  to 
involve  any  state  law.  Baker  v.  State 
(1895)  97  Ga.  452,  25  S.  E.  341. 

ACeetliiK  bmaln«sa  stendlnc  •'  rep«t«- 
tloB. 

A  letter  charging  that  a  business 
man  was  using  scales  by  which  the 
public  was  being  defrauded,  and  that 
he  was  favored  in  law,  was  held  to  be 
libelous  under  a  statute  providing 
that  a  malicious  publication  which  ex- 
poses any  living  person  to  hatred, 
contempt,  ridicule,  or  obloquy,  or 
which  causes,  or  tends  to  cause,  any 
person  to  be  shunned,  or  which  has 
a  tendency  to  injure  any  person  in  his 
business,  is  a  libel.  State  v.  Shippman 
(1901)  83  Minn.  441,  86  N.  W.  431. 

Mailing  a  letter  in  New  York  for 
Switzerland,  charging  a  former  em- 
ployer with  financial  embarrassment 


so  as  to  affect  his  credit,  is  libelous 
under  a  statute  declaring  libel  to  be 
a  malicious  publication  which  exposes 
any  living  person  to  hatred,  contempt, 
ridicule,  or  obloquy,  or  which  causes, 
or  tends  to  cause,  any  person  to  be 
shunned  or  avoided,  or  which  has  a 
tendency  to  injure  any  person,  corpo- 
ration, or  association  of  person^  in 
their  business  or  occupation.  People 
V.  Bihler  (1913)  154  App.  Div.  618,  139 
N.  Y.  Supp.  819,  affirmed  in  (1914) 
210  N.  Y.  592,  104  N.  E.  1136. 

Under  the  Georgia  Code,  to  publish 
that  a  real  estate  agent  is  prejudiced 
against  negro  tenants,  and  advising 
the  colored  people  to  "leave  this  old 
skunk  to  stink  himself  to  death,"  was 
held  libelous,  and  to  import  malice. 
Pledger  v.  SUte  (1886)  77  Ga.  242,  3 
S.  E.  320. 

2  Comp.  Laws  (Utah)  §  4489,  de- 
fines libel  to  be  a  malicious  defama- 
tion tending  to  impeach  the  honesty, 
integrity,  virtue,  or  reputation,  or 
publish  the  natural  defects,  of  one 
who  is  alive,  and  thereby  expose 
him  to  public  hatred,  contempt,  or 
ridicule.  Where  an  officer  of  a  loan 
association  was  charged  with  malad- 
ministration of  its  affairs,  and  pad- 
ding his  accounts  to  conceal  the  same, 
it  was  held  libelous.  People  v. 
Ritchie  (1895)  12  Utah,  180,  42  Pac. 
209. 

Under  a  statute  providing  that 
every  malicious  publication  tending 
to  expose  any  living  person  to  hatred, 
contempt,  ridicule,  or  obloquy,  or  to 
deprive  him  of  the  benefit  of  public 
confidence  or  social  intercourse,  or 
to  injure  any  person  in  his  business, 
shall  be  a  libel,  the  court  held  that 
a  publication  of  a  list  of  conditional 
sales  which  had  been  made  by  a 
merchant  conducting  business  in  that 
way  was  not  libelous,  as  it  was  only 
copied  from  the  records  without  com- 
ment. State  V,  Darwin  (1911)  63 
Wash.  303,  33  L.R.A.(N.S.)  1026,  115 
Pac.  309.  The  court  says,  conceding 
the  publication  to  have  been  unwar- 
ranted, and  at  the  same  time,  irritat- 
ing and  annoying,  yet  it  only  states 
facts  taken  from  the  public  records, 
the  truth  of  which  is  not  questioned, 
and  the  publication  of  which  is  privi- 
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plaintiff  was  himself  responsible 
vtrould  not  tend  to  expose  him  to 
hatred,  contempt,  or  ridieule,  or 
obloquy,  nor  was  it  able  to  under- 
stand how  it  would  tend  to  injure 
him  in  his  usual  business,  which  was 
conducted  in  the  manner  stated. 

An  article  calling  upon  the  chair- 
man of  a  committee  to  raise  funds  for 
a  celebration,  to  account  for  loss  of 
funds  which  disappeared  while  pass- 
ing through  the  hands  of  the  commit- 
tee, and  to  tell  into  which  pocket  it 
strayed,  is  within  a  statute  making  a 
publication  tending  to   impeach   the 
honesty,   integrity,  or  virtue  of  one 
who  is  alive,  and  thereby  expose  him 
to  public  hatred,  contempt,  or  ridicule, 
a  criminal  libel.    People  v.  Lusinchi 
(1914)  24  Cal.  App.  623,  142  Pac.  113. 
Sending  an   envelop  marked  "Bad 
Debt  Collecting  Agency"  was  held  to 
be  a  criminal   libel   under  a  statute 
providing  that  a  libel  is  the  malicious 
defamation  of  a  person,  made  public 
by  any  printing,  writing,  sign,  pic- 
tare,  representation,  or  effigy,  tending 
to  provoke  him  to  wrath  tip  to  expose 
him  to   public   hatred,  contempt,   or 
ridicule,   or  to    deprive   him   of   the 
benefits  of  public  confidence  and  so- 
cial   intercourse;    or    any    malicious 
defamation,  made  public  as  aforesaid, 
designed  to  blacken  the  memory  of  the 
dead.    State  v.  Armstrong  (1891)  106 
Mo.  395,   13   L.R.A.  419,  27   Am.   St. 
Rep.  361,  16  S.  W.  604. 

A  charge  that  L.  and  his  gang  were 
boarding  at  the  penitentiary,  trying 
to  cover  up  their  crookedness,  that  one 
supplied  a  county  with  coal  from  the 
state  penitentiary  mines,  which  he 
bought  for  slack  and  sold  as  first- 
class,  was  held  to  be  libelous.  State 
V.  Osborn  (1894)  64  Kan.  473,  38  Pac. 
572. 
AffeetlBK  ofl«i«I  ataadlng. 

Language  plainly  charging  a  prose- 
cuting attorney  with  improper  con- 
duct and  dishonest  motives  in  the  dis- 
charge of  his  duties  as  a  lawyer,  and 
charging  falsification  of  court  records, 
is  within  a  statute  making  defamation 
of  a.  person  a  libel,  if  it  tends  to  ex- 
pose him  to  public  hatred,  contempt. 


intercourse.     State  v.  Cooper   (1908) 
138  Iowa,  516,  116  N.  W.  691. 

The  statute  applicable  in  the  Dis- 
trict of  Columbia  provides  that  who- 
ever publishes  a  libel  shall  be  pun- 
ished, and  the  court  held  that  a  vulgar 
and  scurrilous  letter  to  the  commis- 
sioners of  the  District,  falsely  charg- 
ing certain  officials  with  malfeasance 
of  office,  was  within  the  provisions 
of  the  statute.  Raymond  v.  United 
States  (1905)  25  App.  D.  C.  555,  cer- 
tiorari denied  in  (1916)  200  U.  S.619, 
50  L.  ed.  .623,  26  Sup.  Ct.  Rep.  755. 

To  charge  a  public  official  with  be- 
ing a  "grafter"  was  held  libelous  un- 
der a  statute,  defining  a  libel  as  a 
malicious  defamation,  tending  to  im- 
peach the  honesty,  integrity,  virtue, 
or  reputation  of  one  alive,  and  there- 
by to  expose  him  to  public  hatred, 
contempt,  or  ridicule.  State  v.  Sheri- 
dan (1908)  14  Idaho,  222,  15  L.R.A. 
(N.S.)  497,  98  Pac.  €56. 

Under  a  statute  declaring  to  be  a 
libel  any  malicious  defamation  tend- 
ing to  impeach  the  honesty,  integrity, 
virtue,  or  reputation  of  another,  and 
thereby  to  expose  him  to  public  hatred, 
contempt,  ridicule,  or  financial  in- 
jury, the  publication  need  not  charge 
a  crime,  but  it  is  sufficient  to  charge 
a  county  treasurer  with  having  filched 
money  from  the  public  treasury.  Peo- 
ple V.  Fuller  (1909)  238  111.  116,  87  N. 
E.  336. 

Charging  a  county  superintendent 
with  being  irreligious  and  dishonest, 
and  with  having  contributed  disgrace- 
ful ffrticles,  is  libelous  under  a  stat- 
ute defining  libel  to  be  malicious  def- 
amation of  a  person,  tending  to  pro- 
voke him  to  wrath,  or  expose  him  to. 
public  hatred,  contempt,  or  ridicule, 
or  to  deprive  him  of  the  benefits  of 
public  confidence  and  social  inter- 
course. State  V.  Keenan  (1900)  111 
Iowa,  286,  82  N.  W.  286. 

A  publication  charging  an  official 
with  felony  and  with  being  a  violator 
of  the  law,  and  holding  him  up  to 
ridicule  and  contempt,  was  held  li- 
belous, and  malice  would  be  presumed. 
It  was  held  that  on  the  face  of  the 
publication     it    was    not    privileged 
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criticism.  Smith  v.  Com.  (1895)  98 
Ky.  437,  33  S.  W.  419. 

Under  a  statute  makingr  punishable 
the  malicious  publication  of  words 
tending  to  provoke  to  wrath  or  expose 
to  public  hatred,  contempt,  or  ridicule, 
or  deprive  of  the  benefit  of  public  con- 
fidence and  social  intercourse,'  one  is 
guilty  who  insinuates  that  a  deputy 
sheriff  is  plotting  to  punish  one  who 
has  incurred  his  displeasure,  and  has 
employed  his  "spotter"  to  that  end. 
State  V.  Norton  (1896)  89  Me.  292,  36 
Atl.  394.  The  court  says  if  he  was 
guilty  he  would  deserve  public  hatred, 
contempt,  and  ridicule,  and,  if  inno- 
cent, it  would  provoke  him  to  wrath. 

Charges  of  dishonesty  and  unfaith- 
fulness against  an  official,  calculated 
to  bring  him  into  contempt,  were  held 
to  be  libelous  in  Com.  y.  Duncan 
(1907)  127  Ky.  47,  104  S.  W.  997.  The 
court  takes  the  definition  of  libel  from 
text-writers,  and  states  that  libel  is 
an  offense  at  common  law. 

Where  a  newspaper  published  that 
it  would  require  bribery  before  a 
marshal  would  cease  persecuting  a 
flower  vender  on  the  sidewalk,  it  was 
held:  "If  the  truth  of  the  article  is 
established,  as  claimed  by  the  defend- 
ants, it  is  a  perfect  and  complete  de- 
fense, unless  express  malice  in  the 
publication  is  shown — malice  in  the 
popular  sense  of  hatred  and  ill  will." 
Com.  V.  Damon  (1884)  186  Mass.  441. 

A  -  newspaper  article  charging  « 
county  treasurer  with  malfeasance  in 
office  by  using  school  funds  for  his 
own  profit,  which  would  subject  him 
to  removal,  is  within  a  statute  mak- 
ing libelous  a  publication  tending  to 
injure  a  person  in  his  business  or  oc- 
cupation. State  V.  Norton  (1909)  109 
Minn.  99,  123  N.  W.  59. 

Under  a  statute  making  it  a  crimi- 
nal libel  to  charge  another  with  an 
indictable  offense,  it  is  not  libel  to 
charge  that  the  conduct  of  an  officer 
was  treason  to  the  state,  since  the 
conduct  may  not  have  been  within  the 
statute  providing  for  the  punishment 
of  treason.  Rex  v.  Gibson  (1882)  6 
Haw.  310. 

Where  the  statute  makes  criminal 
the  publication  of  a  libel,  one  is  guilty 
who   charges   the   superintendent   of 


schools  with  taking  a  bribe  for  chang- 
ing the  textbooks  of  the  school.  The 
court  says  it  imputed  to  the  superin- 
tendent official  corruption,  and  this,  if 
believed,  would  certainly  degrade  him 
in  the  estimation  of  the  public.  Hart- 
ford V.  State  (1884)  96  Ind.  461,  49 
Am.  Rep.  186. 

Where  the  statute  makes  criminal 
the  publication  of  a  libel,  without  de- 
fining it,  one  is  guilty  who  charges 
the  mayor  of  a  city  with  arresting  and 
fining  a  man  on  the  most  frivolous 
pretexts,  and  threatening  lynch  law, 
since  the  tendency  is  to  degrade  the 
officer  and  excite  revenge.  State  v. 
De  Long  (1882)  88  Ind.  312. 

To  publish  that  a  juror  had  reached 
a  verdict  by  a  game  of  drafts  with 
another  juryman  was  held  to  be  libel- 
ous, as  the  charge,  if  true,  would  make 
him  an  object  of  distrust  and  con- 
tempt among  men.  Com.  v.  Wright 
(1848)  1  Cush.  (Mass.)  46.  The 
court  says  it  was  an  offense  which  the 
peace  and  well-being  of  society  re- 
quire to  be  repressed  by  exemplary 
punishment. 

Under  a  statute  providing  that  *a 
libel  is  a  malicious  defamation  of  a 
person  by  a  writing,  tending  to  pro- 
voke him  to  wrath,  or  expose  him  to 
public  hatred;  contempt,  or  ridicule,  or 
to  deprive  him  of  the  benefits  of  pub- 
lic confidence  and  social  intercourse, 
it  was  held  libelous  to  charge  that  a 
member  of  the  legislature,  elected  as 
the  champion  of  prohibition,  had  been 
seen  intoxicated  after  election.  State 
V.  Mayberry  (1885)  33  Kan.  441,  6 
Pac.  553,  5  Am.  Crim.  Rep.  369. 

A  published  article  that  a  general 
reviewing  the  trial  of  a  major,  who 
was  acquitted,  smirched  the  same  by 
his  review,  and  that  the  general  en- 
tertained approbation  of  horrible 
treatment  of  soldiers,  describing  it, 
was  held  criminally  libelous  under 
Act  277,  as  it  impeached  his  honesty 
and  reputation,  and  exposed  him  to 
public  hatred,  contempt,  and  ridicule. 
United  States  v.  Crozier  (1906)  5 
PhiUppine,  621. 

0.  Sy  and  agaiiut  eorporaUon*  or  eoUee- 
Uons  of  individuola. 

Although  the  statute  defines  libbl  to 
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1)6  a  malicious  publication,  and  malice 
imputes  evil  intent,  a  corporation  may 
'be  guilty  of  criminal  libel.  People  v. 
Star  Co.  (1909)  135  App.  Div.  517,  120 
N.  Y.  Supp.  498. 

In  Boogher  v.  Life  Asso.  of  America 
(1882)  75  Mow  819,  42  Am.  Rep.  418, 
it  was  said :  "That  a  person  guilty  of 
libeling  a  private  corporation  may  be 
-called  upon  to  answer  for  the  wrong, 
•civilly  and  criminally,  is  sustained  not 
■only  by  authority,  but  by  reason." 
This  case  affirmed  State  v.  Boogher 
(1877)  3  Mo.  App.  442,  where  the  court 
said:  "The  appellant  suggests  the 
question,  .  .  .  whether  a  corpo- 
ration, as  such,  can  be  the  subject  of 
a  criminal  libel.  At  the  present  day 
there  can  be  no  doubt  that  it  may. 
The  reasons  why  it  should  are  not  so 
numerous  as  in  the  case  of  a  natural 
person,  but  those  which  exist  are  as 
strong.  A  very  large  and  important 
part  of  the  private  business  of  the 
■community  is  now  done  under  the 
form  of  corporations.  The  reputa- 
tion of  persons  who  employ  this  form 
is  as  important  to  them,  as  is  to  him 
"that  of  a  person  who  deals  in  his 
individual  capacity.  On  the  other 
hand,  the  public  mischief,  the  danger 
to  good  order  and  to  the  peace  of  the 
■community,  arise  as  well  from  ma- 
licious defamation  of  private  corpora- 
tions as  from  libelous  attacks  on 
natural  persons.  Moreover,  as  busi- 
ness acts  and  relations  involve  moral 
■and  personal  conduct,  it  is  not  merely 
in  reference  to  their  business  that 
persons  might  be  defamed  without  re- 
dress, were  libels  on  private  corpora- 
tions permitted.  It  would  be  against 
the  reason  of  the  law,  if,  under  the 
gaiae  of  attacking  a  mere  legal  entity, 
a  libeler  should  be  allowed  to  do  a 
wrong  to  many  which  he  could  not 
safely  perpetrate  in  reference  to  an 
Individual." 

A  malicious  defamation  of  a  corpo- 
ration made  public  by  any  printing 
tending  to  expose  it  to  public  hatred, 
contempt,  or  ridicule,  or  to  deprive  it 
of  the  benefits  of  public  confidence, 
was  held  to  be  a  libel.  State  v.  Wil- 
liams (1906)  74  Kan.  180,  85  Pac. 
938. 

Where  a  motion  was  made  for  an  in* 


formation  for  publishing  a  libel  upon 
the  Yorks-Building  Company,  in  an 
advertisement  charging  the  company 
with  raising  the  value  of  their  stock 
by  getting  £100,000  under  the  credit 
of  their  seal,  a  rule  was  made  to  show 
cause.  Rex  v.  -Knut  (1731)  2  Barnard. 
K.  B.  114,  94  Eng.  Reprint,  891. 

In  IJeg.  V.  Creighton  (1890)  19  Ont. 
Rep.  839,  the  libel  was  against  a  cor- 
poration. 

In  an  early  case  which  was  an  in- 
dictment for  a  libel  against  several 
subjects  to  the  jury  unknown,  it  was 
said:  "Et  per  curiam  where  a  writ- 
ing which  inveighs  against  mankind 
in  general,  or  against  a  particular 
order  of  men,  as  for  instance,  men  of 
the  gown,  this  is  no  libel,  but  it  must 
descend  to  particulars  and  individuals 
to  make  it  a  libel."  Rex  v.  Orme 
(1699)  3  Salk.  224,  1  Ld.  Raym.  486. 
91  Eng.  Reprint,  .790,  1224.  This  libel 
was  entitled  the  "List  of  Adventurers 
in  the  Ladies'  Invention,  Being  a  Lot- 
tery." 

But  on  a  motion  for  an  information 
for  printing  a  libel  charging  that  the 
Portuguese  Jews  burned  a  bastard 
child  begotten  by  a  Christian  of  a  Jew- 
ish woman,  it  was  held  libelous.  Al- 
though no  particular  person  could 
show  that  he  was  pointed  at  more  than 
others,  "the  whole  community  of  Jews 
was  struck  at,"  and  the  court  said, 
whenever  that  was  the  case,  the  court 
ought  to  interpose.  Rex  v.  Osborn 
(1732)  2  Barnard.  K.  B.  138,  166,  94 
Eng.  Reprint,  406,  425.  This  case  ap- 
pears to  be  the  foundation  for  the  rule 
that  a  class  may  be  libeled  and  the  li- 
beler subject  to  prosecution.  There 
does  not  appear  to  be  any  case  to  the 
contrary. 

Cbane  v.  State  (reported  here- 
with) ante,  1455,  recognizes  the  rule 
that  it  may  be  criminal  to  libel  a  class. 

California  Penal  Code,  §  248,  pro- 
vides that  a  libel  is  a  malicious  defa- 
mation expressed  by  printing,  tend- 
ing to  impeach  the  honesty,  integrity, 
virtue,  or  reputation  of  one,  and  there- 
by expose  him  to  public  hatred,  con- 
tempt, or  ridicule.  It  was  held  that 
a  printed  charge  giving  the  supposed 
oath  of  the  Knights  of  Columbus 
would   expose  them  to   hatred,  con- 
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tempt,  or  ridicule,  and  impeach  their 
loyalty.  People  v.  Turner  (1915)  28 
Cal.  App.  766, 154  Pac.  34.  "While  the 
publication  may  not,  as  claimed  by 
the  defendant,  directly  impeach  their 
honesty  and  integrity,  it*  does  in  a 
most  direct  and  vital  way  assail  their 
loyalty  as  citizens  by  charging  them 
with  the  taking  of  an  obligatioiv  which 
is  in  itself  a  violation  of  their  oath 
of  allegiance  and  of  the  essential  du- 
ties and  bonds  of  American  citizen- 
ship, and  thus,  in  a  general  sense, 
impeaches  their  reputations,  and  ex- 
poses them  to  those  attitudes  of  public 
feeling  described  in  the  section  of  the 
Penal  Code." 

A  publication  falsely  claiming  to 
disclose  the  oath  of  Knights  of  Colum- 
bus, which  would  have  the  tendency 
to  expose  them  to  hatred,  contempt,  or 
ridicule,  was  held  libelous.  People  v. 
Turner  (CaL)  supra.  The  persons  in- 
tended to  be  afFected  by  the  publication 
were  candidates  for  office,  while  the 
prosecuting  witnesses  were  not,  and  it 
was  contended  "that  the  publication 
was  not  of  and  concerning  the  prose- 
cuting witnesses;  and  that  the  alleged 
libelous  matter  applies  fo  a  class,  or 
generally  to  all  of  the  members  of  the 
fourth  degree  in  the  fraternal  order 
mentioned,  and  therefore  has  no  in- 
dividual application,  and  that  for 
these  reasons  the  judgment  of  convic- 
tion cannot  stand."  The  court  an- 
swered :  "While  the  published  matter 
may  have  been  intended  to  apply  only 
to  persons  who  were  candidates  for 
office  at  that  election,  nevertheless,  in 
terms  and  in  effect,  it  refers  to  each 
and  every  member  of  the  order  of  the 
degree  named.  It  is  undisputed  that 
the  publication  was  false,  that  the 
prosecuting  witnesses  were  members 
of  the  society  of  the  degree  in  ques- 
tion, and  the  inevitable  conclusion  to 
be  drawn  from  the  article  is  that  every 
member  of  the  order  of  the  fourth  de- 
gree had  taken  and  subscribed  to  the 
published  oath.  The  article  asperses 
the  character  of  such  members,  and 
ascribes  to  them  Jbase  and  dishonest 
motives,  and  as  to  them  its  publica- 
tion constituted  criminal  libel,  wheth- 
er at  that  time  a  candidate  for  public 
office  or  not." 


Where  the  indictment  was  attacked 
because  it  charged  a  libel  upon  sever- 
al persons,  the  court  said  the  publica- 
tion of  a  libel  on  an  individual  is 
punished  because  it  tends  to  produce 
a  breach  of  the  peace.  The  act  of  pub- 
lishing a  libel  reflecting  on  many  per- 
sons certainly  does  not  tend  less  to 
produce  a  breach  of  the  peace  than  if 
it  reflected  on  only  one.  Treacy  v. 
Com.  (1884)  6  Ky.  L.  Rep.  419.  af- 
firmed in  (1888)  87  Ky.  584,  9  S.  W. 
822,  where  the  court  said:  "Libel  is 
a  public  wrong.  The  publication  is 
in  effect  a  breach  of  the  peace;  it  pro- 
duces public  mischief,  and  for  that 
reason  is  an  indictable  offense.  It  is 
a  breach  of  the  peace  whether  pub- 
lished as  to  one  or  more  persons.  The 
more  persons  affected  by  the  libelous 
matter  the  greater  the  public  wrong: 
but  the  one  act  of  publication  is  the 
libel  complained  of.  If  a  several  in- 
jury has  been  inflicted  by  the  publica- 
tion of  the  defamatory  matter,  the 
parties  injured  may  each  seek  redress 
by  a  civil  action." 

Undw  a  statute  making  the  mali- 
cious defamation  of  any  person,  tend- 
ing to  provoke  him  to  wrath,  or  to 
expose  him  to  public  hatred,  contempt, 
or  ridicule,  or  to  deprive  him  of  the 
benefit  of  public  confidence  and  social 
intercourse,  criminal  libel,  it  is  such 
to  publish  that  the  governor  pardoned 
his  brother  out  of  the  penitentiary,  al- 
though the  governor  has  several 
brothers,  and  the  pardoned  one  is  not 
mentioned,  since  a  criminal  libel  need 
not  be  on  a  particular  person,  but  may 
be  on  a  family  or  class  of  persons,  if 
the  tendency  is  to  stir  up  riot  or  dis- 
-order,  and  incite  to  a  breach  of  the 
peace.  It  will  be  noted  that  the  stat- 
ute refers  to  malicious  defamation, 
but  the  court  says  express  malice  need 
not  be  shown.  Malice  is  inferred  from 
the  nature  of  the  charge,  and  when 
the  publication  of  words,  libelous  per 
se,  is  shown,  malice  is  inferred,  since 
the  person  is  presumed  to  have  in- 
tended the  consequences  of  his  own 
act.  The  want  of  actv  1  intent  to 
vilify  is  no  excuse  for  libel,  and  if  a 
man  deems  that  to  be  right  which  the 
law  pronounces  wrong,  the  mistake 
does  not  free  him  from  guilt.     State 
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€06,  21  Am.  St.  Rep.  296,  24  Pac.  948. 

A  publication,  "Whereas  an  East 
India  director  has  raised  the  price  of 
green  tea  to  an  extravagant  rate,  the 
same  gentleman  being  also  concerned 
with  the  Swedish  East.India  Company, 
the  English  proprietors  hope  he  will 
find  some  measure  to  raise  bohea  tea 
in  Sweden,  that  the  company  ^  may 
have  an  opportunity  to  ship  off  some 
of  their  bad  bohea  tea,  instead  of  hav- 
ing it  burned  as  usual,"  was  held  li- 
belous as  applying  to  all  the  directors. 
"It  is  a  reflection  on  the  whole  body." 
Lee,  Ch.  J.,  says  it  has  been  the  rule 
of  this  court  always  to  endeavor  to 
prevent  libels  upon  societies  of  men. 
Rex  V.  Jenour  (1740)  7  Mod.  400,  87 
Eag.  Reprint,  1318. 

A  publication  stated  that  "upon  the 
death  of  her  late  Majesty  none  of  the 
bells  in  the  several  churches  at  Dur- 
ham were  tolled."  This  was  held  li- 
belous on  the  clergy  as  a  body.  Rex 
V.  Williams  (1822)  5  Barn.  &  Aid.  595, 
106  Eng.  Reprint,  1308,  1  Dowl.  &  R. 
197,  22  Revised  Rep.  352. 

In  a  prosecution  for  publishing  a 
vicious  attack  on  a  nunnery  and  the 
priesthood,  it  was  held  that  "a  pep- 
son  may,  without  being  liable  to  prose- 
cution for  it,  attack  Judaism,  or  Mo- 
hammedanism, or  even  any  sect  of  the 
Christian  religion  (save  the  estab- 
lished religion  of  the  country) ;  and 
the  only  reason  why  the  latter  is  in  a 
different  situation  from  the  others  is 
because  it  is  in  the  form  established 
by  law,  and  is,  therefore,  a  part  of 
the  Constitution  of  the  country.  .  .  . 
But  he  has  no  right  to  say  of  a  par- 
ticular body  of  persons  (e.  g.,  the  in- 
habitants of  Scorton  Nunnery)  that 
the  place  they  inhabit  is  'a  brothel  of 
prbstitution,'  for  in  doing  that  he  is 
attacking  the  individual  characters  of 
the  body  of  whom  Scorton  Nunnery 
consists."  Gathercole's  Case  (1838) 
2  Lewin,  C.  C.  (Eng.)  237. 

To  publish  that  a  member  of  a  fam- 
ily was  a  returned  convict,  unless  the 
same  was  true,  was  held  to  be  libelous 
under  Kan.  Gen.  Stat.  1889,  T  2444, 
defining  libel  to  be  a  malicious  defa- 
mation by  writing,  tending  to  provoke 
him  to  wrath,  or  to  expose  him  to  pub- 


to  deprive  him  of  the  benefits  of  pub- 
lic confidence  and  social  intercourse. 
State  v.  Brady  (Kan.)  supra.  It  was 
claimed  that  no  member  of  the  family 
was  mentioned,  but  it  was  held  that 
the  libel  could  be  on  a  family,  or  a 
class  of  persons. 

Indictments  were  sustained  for  li- 
bels upon  classes  of  persons  in  the 
following  cases:  Jones  v.  State 
(1897)  38  Tex.  Grim.  Rep.  364,  70 
Am.  St.  Rep.  751,  43  S.  W.  78;  Noble 
V.  State  (1897)  38  Tex.  Crim.  Rep. 
868,  43  S.  W.  80. 

h.  Sealed  message  to  person  libeled. 

Conviction  may  be  had  for  sending 
a  sealed  message  to  a  woman,  propos- 
ing illicit  relations,  since  its  tendency 
is  to  provoke  a  breach  of  the  peace. 
Reg.  V.  Adams  (1888)  L.  R.  22  Q.  B. 
Div.  (Eng.)  66.  This  is  one  of  the 
marked  distinctions  belween  civil  and 
criminal  'libel,  because  in  civil  cases 
it  is  generally  held  that  the  sending 
of  a  sealed  letter  to  the  person  libeled 
is  not  a  sufficient  publication  to  sus- 
tain an  action. 

A  letter  written  and  only  sent  to 
the  prosecutor  may  be  libelous  if 
sent  with  intent  to  provoke  a  breach 
of  the  peace.  Reg.  v.  Wegener  (1817) 
2  Starkie  (Eng.)  245,  19  Revised  Rep. 
712. 

A  letter  written  to  the  prosecuting 
witness,  charging  her  with  want  of 
chastity,  was  held  libelous.  Mankins 
v.  State  (1900)  41  Tex.  Crim.  Rep. 
662,  57  S.  W.  950. 

A  letter  sent  to  the  party  libeled 
was  held  criminal,  as  it  tended  to  pro- 
voke the  party  to  a  breach  of  the 
peace.  Rex  v.  Hornbrook  (1812)  12 
Coke  35,  note,  77  Eng.  Reprint,  1317, 
note. 

In  Edwards  v.  Wooton  (1655)  12 
Coke,  35,  77  Eng.  Reprint,  1317,  it  was 
said  that  "the  said  infamous  letter, 
which  in  law  is  a  libel,  shall  be  pun- 
ished (although  it  was  solely  writ  to 
the  plaintiff  without  any  other  publi- 
cation) in  the  Star  Chamber,  for  that 
it  is  an  offense  to  the  King,  and  is 
a  great  motive  to  revenge,  and  tends 
to  the  breaking  of  the  peace  and  great 
mischief,  and  for  tliat  reason  it  was 
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necessary  that  it  should  be  punished 
either  by  indictment,  or  in  the  Star 
Chamber;  to  prevent  such  occasions 
of  mischief." 

A  letter  to  a  debtor,  "if  he  had  any 
honesty,  civility,  sobriety,  or  huftian- 
ity,  he  would  not  deal  so  by  him;  and 
that  he  would  one  day  be  damned  and 
be  in  hell  for  his  cheating,"  was  held 
scandalous  and  indictable,  as  tending 
to  break  the  peace.  Rex  v.  Saunders 
(1670)  T.  Raym.  201,  83  Eng.  Re- 
print, 106. 

Suit  was  brought  in  Star  Chamber 
because  of  a  sealed  letter  delivered 
to  the  addressee,  containing  scandal 
and  irony  and  taunting  him  for  good 
works  charging  it  to  be  for  vainglory. 
Publication  was  not  proved,  and 
therefore  an  action  on  the  case  would 
not  lie,  but  the  court  said  it  would 
retain  the  case  and  fine  defendant,  be- 
cause the  libel  was  a  provocation  to 
a  challenge  and  breach  of  the  peace. 
Hick's  Case  (1618)  Hobart.  216,  80 
Eng.  Reprint,  362. 

Where  an  information  was  moved 
for  sending  a  letter,  "You  are  a 
scoundrel  and  defrauded  the  King  of 
his  duty.  I  will  prick  you  to  the  heart 
and  call  you  to  account" — it  was  held 
a  libel.  Rex  v.  Pownell  (1781)  W. 
Kelynge,  58,  25  Eng.  Reprint,  488. 

In  State  v.  Avery  (1828)  7  Conn. 
266,  18  Am.  Dec.  106,  an  information 
filed  against  one  for  sending  a  letter 
to  a  married  woman,  charging  her,  as 
the  jury  found,  with  having  acted 
libidinously  towards  him,  and  solicit- 
ing her  to  commit  adultery,  was  at- 
tacked for  insufficiency.  It  was  final- 
ly sustained  on  the  ground  that  it 
solicited  a  crime  which  was  a  public 
offense,  but  the  court,  in  discussing 
the  question  whether  or  not  it  was  a 
criminal  libel  notwithstanding  there 
was  no  statute  making  it  such,  cites 
common-law  authority  to  the  effect 
that  a  libel  is  a  high  misdemeanor; 
that  the  sending  of  an  abusive  letter 
to  the  addressee  is  an  offense  of  a 
public  nature,  since  it  tends  to  create 
ill  blood,  and  cause  a  disturbance  of 
the  public  peace.  The  court  con- 
tinues: "It  is  said  that  a  libel  against 
an  individual  is  not  a  subject  of  in- 
dictment.    But  there  cannot  be  any 


doubt,  says  Hawkins,  but  that  a  writ- 
ing which  defames  private  persons 
only  is  as  much  a  libel  as  that  which 
defames  persons  intrusted-  with  a  pub- 
lic capacity;  and  Lord  Coke  informs 
us  that  'every  libel,  which  is  called 
famosus  libellps,  is  made  either 
against  a  private  man,  or  against  a 
magistrate  or  public  person.  If  it  be 
against  a  private  man,  it  deserves  a 
severe  punishment.'" 

Under  a  statute  making  slandering 
or  defamation  of  persons  of  good  re- 
pute a  misdemeanor,  a  conviction  was 
had  for  sending  an  insulting  note  con- 
taining an  indecent  proposal  to  a 
young  woman  of  good  repute.  State 
ex  rel.  Hart  v.  Hicks  (1904)  113  La. 
845,  87  So.  776. 

But  a  sealed  letter  to  the  prosecutor, 
sent  by  one  who  did  not  know  he  could 
not  read,  was  held  not  libelous.  State 
v.  Syphrett  (1887)  27  S.  C.  29,  13  Am. 
St.  Rep.  616,  2  S.  E.  624. 

A  letter  given  to  a  son  to  give  to 
the  husband  of  his  mother,  imputing 
to  her  unchastity,  was  held  libelous. 
State  V.  Lund  (1909)  80  Kan.  240.  101 
Pac.  1000. 

A  letter  sealed  and  addressed  to  the 
prosecutor,  placed  under  the  bed  of  a 
third  party,  and  opened  and  read  by 
him,  was  held  to  be  a  libel.  Swindle 
V.  State  (1831)  2  Yerg.  (Tenn.)  581, 
24  Am.  Dec.  616. 

But  a  sealed  letter  addressed  to  and 
received  by  the  prosecutor  was  held 
not  libel,  although  it  charged  him 
with  lying  and  perjury,  where  it  was 
not  shown  to  have  been  further  pub- 
lished to  another.  Hodges  v.  State 
(1844)  5  Humph.  (Tenn.)  112. 

VII.  Slander. 

a.  At  common  lair. 

Although  the  statutes  make  the  ut- 
tering of  false  words  which  were  det- 
rimental to  the  state  punishable,  the 
general  rule  of  the  common  law  was 
that  slander  of  private  citizens  was 
not  an  indictable  offense.  2  Co.  Inst. 
228. 

In  commenting  on  the  Statute  of 
Westminster  I.  (8  Edw.  I.),  Coke  cites 
two  statutes  of  Edgar  and  Canute, 
providing  punishment  for  false  re- 
ports. ' 


Digitized  by 


Google 


as  set  out  supra,  provides  for  punish- 
ment of  spoken  as  well  as  of  written 
words  which  come  within  its  scope. 

Indictments  were  found  for  uttering 
seditious  slander  in  Rex  v.  Winter- 
botham  (1793)  22  How.  St.  Tr.  (Eng.) 
823;  Rex  v.  Briellat  (1798)  22  How. 
St.  Tr.  (Eng.)  909;  Harrington's  Case 
(1678)  1  Ventr.  324,  86  Eng.  Reprint, 
210. 

On  an  indictment  for  speaking  that 
none  of  the  justices  of  peace  do  under- 
stand the  statutes  for  the  excise,  un- 
less Mr.  A.  B.,  and  he  understands  but 
little  of  them,  no,  nor  many  Parliament 
men  do  not  understand  them  upon  the 
reading  of  them,  this  was  held  not 
indictable,  as  it  was  for  mere  speak- 
ing. Rex  V.  Burford  (1669)  1  Ventr. 
16,  86  Eng.  Reprint,  12. 

In  Rex  V.  Beere  (1698)  12  Mod.  219, 
88  Eng.  Reprint,  1274,  it  was  said: 
"A  libel  consists  not  in  words  and 
scandalous  matter  only,  for  that  is  not 
of  itself  sufficient,  though  spoken  with 
never  so  much  malice;  but  it  is  the 
putting  in  writing,  or  procuring  to  be 
put  in  writing;  for  if  the  words  are 
not  written  he  is  not  guilty  of  the 
libel." 

b.  Under  statutes. 

1.  In  general. 
Several'  of  the  states  have  passed 
statutes  making  certain  kinds  of  slan- 
der indictable.  These  statutes  are 
not  entirely  uniform,  and  therefore 
the  cases  will  be  set  out  according  to 
jurisdictions,  so  that  the  decisions 
under  the  same  statute  may  be  found 
together. 

Alabaata. 

Under  a  statute  providing  for  pun- 
ishment of  any  person  who  writes, 
prints,  or  speaks  of  and  concerning 
any  female  falsely  and  maliciously, 
imputing  to  her  a  want  of  chastity,  it 
was  contended  that,  to  constitute  an 
offense,  there  must  have  been  express 
malice  toward  the  person  slandered. 
But  the  court  held  that  malice  is  that 
evil  mind  that  intentionally  violates 
the  law,  without  the  moral  sanction  of 
honest  conviction  supported  by  prob- 
able cause  to  excuse  it.  When  the 
words  or  acts  are  groundless,  inten- 


naturally  to  the  injury  of  another  in 
some  right  which  the  law  has  secured 
to  him,  this  is  malice,  whether  the 
offender  entertained  ill  will  to  the 
person  injured  or  not;  and  therefore 
the  mere  utterance  of  a  slander  which 
comes  within  the  terms  of  the  statute 
is  punishable.  Haley  v.  State  (1879) 
63  Ala.  83. 

The  Alabama  Code  of  1896  provides 
punishment  for  the  publication  of  a 
libel  which  might  tend  to  provoke  a 
breach  of  the  peace,  and  also  for  ut- 
tering or  writing  falsely  and  mali- 
ciously, imputing  want  of  chastity  to  a 
woman,  or  an  accusation  against  any 
person,  importing  the  commission  of 
a  felony,  or  other  indictable  offense, 
involving  moral  turpitude. 

Under  a  statute  providing  that  any 
person  who  speaks,  writes,  or  prints 
of  and  concerning  another,  any  accu- 
sation falsely  and  maliciously  import- 
ing the  commission  by  such  person  of 
a  felony,  or  any  other  indictable  of- 
fense involving  moral  turpitude,  shall 
be  punished,  it  was  held  necessary 
that  the  nature  and  kind  of  crime  be 
stated  in  the  indictment,  in  order  that 
it  may  be  determined  that  a  felony 
was  charged.  Miles  v.  State  (1891) 
94  Ala.  106,  11  So.  403. 

Under  a  statute  providing  punish- 
ment for  any  person  who  speaks, 
writes,  or  prints  of  and  concerning 
another,  any  accusation  falsely  and 
maliciously  importing  the  commission 
by  such  person  of  a  felony  or  other 
indictable  offense  involving  moral 
turpitude,  it  was  held  that  the  accusa- 
tion must  be  false  and  malicious,  and 
of  this  the  jury  should  be  satisfied  be- 
yond a  reasonable  doubt.  Direct  proof 
that  accused  entertained  ill  will  and 
hatred  towards  the  person  against 
whom  the  accusation  was  made,  and 
a  purpose  to  injure  him,  is,  however, 
not  necessary.  Malice  may  be  in- 
ferred from  the  character  of  the  accu- 
sation and  the  absence  of  reasonable 
and  probable  grounds  for  making  it. 
Beal  V.  State  (1892)  99  Ala.  234,  13 
So.  783. 

If  the  accusation  was  false  and  ma- 
licious, the  existence  of  probable 
grounds  other  than  the  truth  of  the 
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words,  though  admissible  to  be  shown 
as  tending  to  disprove  malice  (Beal 
V.  State,  supra),  will  not  excuse  the 
utterance. 

■  In  a  prosecution  for  defamation  of 
a  woman  charging  incest,  it  was  held 
that  the  offense  was  complete  if,  at 
the  time  the  words  were  spoken,  they 
were  both  false  and  malicious.  It 
was  not  essential  that  the  utterance 
should  have  been  intentionally  wrong 
or  reckless.  Riley  v.  State  (1901)  132 
Ala.  18,  31  So.  731. 

Under  a  statute  providing  punish- 
ment for  one  who  falsely  and  ma- 
liciously charges  another  with  an  of- 
fense involving  moral  turpitude, 
a  slanderous  charge  of  adultery, 
falsely  and  maliciously  made,  is  not 
privileged,  although  made  by  a  wit- 
ness at  an  ecclesiastical  trial,  had 
under  regulations  of  the  Church. 
Grant  v.  State  (1904)  141  Ala.  96,  37 
So.  420.  The  court  says  communica- 
tion made  in  the  course  of  ecclesiasti- 
cal discipline  is  not  of  the  absolutely 
privileged  class,  and  is  not  privileged 
when  not  made  bona  fide  and  without 
malice. 

Under  a  statute  providing  punish- 
ment for  any  person  who  speaks  of  a 
woman  falsely  and  maliciously,  im- 
puting to  her  want  of  chastity,  words 
imputing  that  a  female  gave  birth  to 
a  child  before  her  marriage  were  held 
to  convey  an  imputation  of  want  of 
chastity.  Malice  may  be  inferred 
.  from  the  character  of  the  accusation. 
Cornelius  v.  State  (1906)  145  Ala.  65, 
40  So.  670. 

To  say  of  an  unmarried  woman  that 
she  miscarried,  and  that  her  mother 
buried  the  remains,  was  held  to  im- 
pute a  want  of  chasti^.  Butler  v. 
State  (1909)  162  Ala.  71,  50  So.  400. 

Under  a  statute  providing  punish- 
ment for  any  person  who  writes, 
prints,  or  speaks  of  and  concerning 
any  woman  falsely,  imputing  to  her 
a  want  of  chastity,  utterances  clearly 
imputing  that  the  person  spoken  of 
was  of  easy  virtue,  and  that  she  mani- 
fested a  willingness  to  submit  to  sex- 
ual intercourse  with  the  defendant, 
are  punishable.  Cooper  v.  State 
(1917)  15  Ala.  App.  657.  74  So.  753. 

But  words  imputing  pregnancy  to  a 


woman  were  held  not  to  impute  a  want 
of  chastity,  where  it  was  not  alleged 
that  she  was  unmarried  at  the  time 
when  she  became  pregnant.  Mur- 
phree  v.  State  (1916)  13  Ala.  App.  254, 
69  So.  237. 

Under  a  statute  providing  punish- 
ment for  one  imputing  to  another  a 
felony  or  other  indictable  offense  in- 
volving moral  turpitude,  speaking 
falsely  and  maliciously  of  one,  imput- 
ing to  him  the  commission  of  perjury, 
— a  felony  involving  moral  turpitude. 
— is  punishable.  Dungan  v.  State 
(1911)  2  Ala.  App.  235,  57  So.  117. 
Arkansas. 

Under  a  statute  providing  that  if 
any  person  shall  falsely  use,  utter,  or 
publish  words  which,  in  their  common 
acceptation,  shall  amount  to  charging 
any  person  with  having  been  guilty  of 
fornication  or  adultery,  such  words 
shall  be  deemed  slander,  and  indict- 
able as  such,  it  was  held  necessary  to 
prove  that  the  words  were  false  to 
make  out  the  crime.  McArthur  v. 
State  (1894)  59  Ark.  431,  27  S.  W. 
628.  The  court  says  the  gravamen  of 
the  offense  under  the  statute  is  falsely 
using  the  words.  The  allegation  of 
falsity  is  a  material  one,  and  must  be 
proved. 

To  charge  a  white  man  with  being  a 
negro  was  held  calculated  to  bring 
into  disrepute  his  good  name  or  char- 
acter, so  as  to  be  slanderous  under 
a  statute  providing  that  it  shall  be 
slander  falsely  to  use,  utter,  or  pub- 
lish words  which  bring  into  disrepute 
the  good  name  or  character  of  the 
person  so  slandered,  and  the  person 
so  falsely  publishing,  speaking,  or 
uttering  the  same  shall  be  deemed 
guilty  of  slander,  and  punished  ac- 
cordingly. Morris  v.  State  (1913) 
109  Ark.  530,  160  S.  W.  387,  Ann.  Cas. 
1915C,  925.  The  court  saj's  slander 
was  not  an  indictable  crime  at  com- 
mon law,  and  only  became  so  by  the 
terms  of  this  statute.  "Under  oar 
statute,  railroads  are  required  to  fur- 
nish separate  coaches  for  the  negro 
and  white  races,  and  it  is  unlawful 
to  permit  them  to  occupy  the  same 
coach.  Street  cars  are  also  required 
to  segregate  the  two  races.  Separate 
schools  are  also  provided  for  white 
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social  conditions,  the  white  and  negro 
races  do  not  mingle  together,  and  by 
law  are  prohibited  from  marrjring 
each  other,  so  that  under  these  condi- 
tions it  cannot  be  disputed  that 
charging  a  white  man  with  being  a 
nesrro  is  calculated  to  bring  into  dis- 
repute his  good  name  or  character. 
No  one  could  make  such  a  charge, 
knowing  it  to  be  false,  without  under- 
standing that  its  effect  would  be  in- 
jurious to  the  character  of  the  person 
so  slandered." 

Under  a  statute  providing  punish- 
ment for  whoever  speaks  of  and  con- 
cerning a  woman  falsely  and  mali- 
ciously, imputing  to  her  a  want  of 
chastity,  a  false  imputation  without 
any  justification  or  excuse  will  raise 
an  inference  of  malice.  Stutts  ▼. 
State  (1906)  62  Fla.  110,  42  So.  61. 
Main*. 

.  A  statute  providing  that  words 
tending  to  provoke  to  wrath,  expose  to 
public  hatred,  contempt,  or  ridicule, 
or  to  deprive  of  the  benefits  of  pub- 
lic confidence  and  social  intercourse, 
are  criminally  libelous,  the  court 
held  that  there  was  a  wide  difference 
between  words  spoken  and  words 
printed  in  a  newspaper.  Many  words, 
which,  merely  spoken,  are  not  action- 
able, become  punishable  when  em- 
bedded in  type  and  circulated  in  a 
newspaper.  State  v.  Norton  (1896)  89 
Me.  290,  36  Atl.  894. 

MasMolmsetta. 

In  Com.  v.  Child  (1832)  13  PicS. 
202,  the  court,  in  the  course  of  the 
opinion,  states  the  distinction  between 
prosecutions  for  slander  and  libel  as 
being  that  a  prosecution  for  spoken 
words  will  not  lie  unless  the  words 
import  the  charge  of  some  crime  cog- 
nizable by  indictment  and  subject  to 
some  infamous  punishment,  whore 
words  circulated  in  writing,  and 
therefore  calculated  to  affix  a  more 
indelible  stigma  upon  the  reputation 
of  another,  are  libelous,  though  they 
impute  disgraceful  conduct  only,  not 
amounting  to  an  indictable  offense. 

Miohlgaii. 

Under  a  statute  providing  that  any 
19  A.L.R.— 97. 


by  word,  writing,  sign,  or  otherwise, 
impute  to  another  any  infamous  or 
degrading  act,  shall  be  guilty  of  a 
misdemeanor,  it  was  held  libelous  to 
slander  another  by  saying,  "You  are  a 
swindler;  you  beat  the  poor  people 
out  of  their  money,  and  are  a  cheat 
and  a  fraud."  Schultz  v.  Huebner 
(1896)  108  Mich.  274,  66  N.  W.  57. 
Miuenrl. 

In  the  absence  of  statute,  there  is 
no  criminal  liability  for  slander.  The 
English  statutes  against  the  slander 
of  high  dignitaries  are  not  in  force  in 
this  co\intry.  And  in  State  v.  Wake- 
field (1879)  8  Mo.  App.  11,  the  court 
says  an  examination  of  all  of  the  au- 
thorities will  show  that  not  even  in 
England  was  there  ever  a  criminal 
prosecution  sustained  for  words 
spoken,  simply  because  they  were  de- 
famatory of  private  persons  not  with- 
in the  privileged  classes. 

Under  a  statute  providing  that  every 
person  who  shall  falsely  and  mali- 
ciously charge  or  accuse  any  female  of 
incest,  fornication,  adultery,  or  whore- 
dom, by  slanderous  words,  shall  be 
deemed  guilty  of  a  misdemeanor,  it  was 
held  to  be  criminal  to  charge  that  an 
unmarried  female  was  pregnant. 
State  V.  Buck  (1891)  43  Mo.  App.  443. 

Under  Mo.  Rev.  Stat.  §  3868,  it  was 
held  criminal  to  charge  a  married 
woman  with  conduct  imputing  whore- 
dom by  slanderous  words.  State  v. 
Matheis  (1891)  44  Mo.  App.  294. 

Under  the  Missouri  Slander  Statute, 
the  injured  female  need  not  have  been 
of  good  repute.  State  v.  Forrester 
(1895)  63  Mo.  App.  530. 

Charging  a  female  with  keeping  a 
bawdyhouse  does  not  charge  her  with 
fornication  so  as  to  be  slanderous 
under  the  Missouri  statute.  State  v. 
Boos  (1896)  66  Mo.  App.  537. 

Under  Mo.  Rev.  Stat.  1889,  §  3868, 
^t  was  held  criminal  and  slanderous 
to  use  with  respect  to  an  unmarried 
female  words  imputing  that  she  was 
guilty  of  adultery  and  fornication. 
State  V.  Bonine  (1900)  85  Mo.  App. 
462. 

In  State  v.  Fenn  (1905)  112  Mo. 
App.  531,  86  S.  W.  1098,  which  was  a 
prosecution  for  slander  for  charging 
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the  forging  of  a  deed,  the  case  turna 
upon  a  question  of  variance  in  the 
proof,  but  the  court,  without  referring 
to  any  statute  making  slander  an  of- 
fense, discussed  the  question  involved 
as  though  it  was  such,  and  cites  sev- 
eral cases  in  support  of  its  ruling. 

Under  Mo.  Rev.  Stat.  1899,  §  2258 
(1889,  §  3868),  it  was  held  criminal 
to  slander  an  unmarried  female  by 
charging  that  she  attempted  to  com- 
mit an  abortion.  State  v.  Collins 
(1906)  117  Mo.  App.  658,-  93  S.  W. 
325. 

To  charge  that  a  married  woman  was 
a  whore  was  held  slanderous  under 
Mo.  Rev.  Stet.  1909,  §  4817,  defining 
criminal  slander.  State  v.  Harris 
(1911)  156  Mo.  App.  490,  137  S.  W. 
68. 

Under  a  statute  providing  punish- 
ment for  one  slandering  a  woman  by 
imputing  fornication  to  her,  the  mere 
application  to  her  of  epithets,  in  a 
quarrel  with  her,  which  carry  a  mean- 
ing of  that  import,  is  not  slanderous  if 
there  is  no  intent  to  make  such 
charges,  but  accused  was  simply  call- 
ing names.  State  v.  White  (1912)  168 
Mo.  App.  845, 151  S.  W.  757. 

N*braak«. 

In  Bohner  v.  Bohner  (1895)  46  Neb. 
204,  64  N.  W.  700,  it  was  said: 
"Verbal  slander  is  not  made  a  crime 
under  our  statutes,  and  a  person  can- 
not be  punished  therefor  by  a  criminal 
proceeding  at  the  suit  of  the  state." 

If«w  Tork. 

Verbal  slander  was  held  not  punish- 
able under  New  York  Penal  Law,  §  43, 
providing  that  a  person  who  wilfully 
and  wrongfully  commits  any  act  which 
outrages  public  decency,  for  which  no 
other  punishment  is  expressly  pre- 
scribed by  this  chapter,  is  guilty  of  a 
misdemeanor.  People  v.  Tylkoflf 
(1914)  212  N.  Y.  197,  105  N.  E.  835, 
reversing  (1914)  161  App.  Div.  908, 
145  N.  Y.  Supp.  1139.  Bartlett,  Ch.  J., 
said:  "The  oral  imputation  of  want 
of  chastity  applied  to  a  woman  did  not 
even  give  her  the  right  to  recover 
damages  in  a  civil  suit  at  common 
law,  although  such  right  now  general- 
ly exists  in  most  states,  by  virtue  of 
the  statutes  expressly  conferring  it. 


If  it  has  as  yet  anywhere  been  made 
a  crime,  that  fact  has  escaped  my  at- 
tention. 'Slander,'  says  Mr.  Town- 
shend  in  his  excellent  treatise  on  the 
Law  of  Slander  and  Libel,  'is  not,  like 
libel,  an  indictable  offense.  Nor  is  a 
single  precedent  of  any  criminal  pro- 
ceeding for  unwritten  imputations  up- 
on the  character  of  individuals  to  be 
found  except  in  cases  of  high  trea- 
son.'" 

N«rt]k  Carollma. 

Under  a  statute  making  guilty  any 
person  who  may  attempt,  in  a  wanton 
and  malicious  manner,  to  destroy  the 
reputation  of  an  innocent  woman  by 
spoken  words  which  amount  to  a 
charge  of  incontinency,  the  offense 
consists  not  in  the  slander  of  a  woman 
by  falsely  charging  her  with  inconti- 
nency, but  in  the  attempt  to  destroy 
the  reputation  of  an  innocent  woman 
by  such  means.  The  innocence  of  the 
woman  lies  at  the  very  foundation  of 
the  offense,  and  must  be  shown  by  the 
state.  State  v.  McDaniel  (1881)  84 
N.  C.  803;  Stete  v.  Davis  (1885)  92 
N.  C.  764. 

Under  North  Carolina  Code,  §  1113, 
the  words  spoken,  implying  a  promise 
to  permit  sexual  intercourse,  were  held 
not  punishable.  Nothing  short  of 
a  charge  of  illicit  intercourse  will  fill 
the  conditions  required  by  the  statute. 
State  v.  Moody  (1887)  98  N.  C.  671,  4 
S.  E.  119. 

Charging  an  innocent  woman  with 
incontinency  was  held  to  be  slander 
under  North  Carolina  Code,  §  1113.  If 
made  in  the  presence  of  the  speaker's 
wife,  it  will  be  within  the  meaning  of 
the  statute.  State  v.  Shoemaker 
(1888)  101  N.  C.  691,  8  S.  E.  332. 

In  State  v.  Grigg  (1889)  104  N.  C. 
884,  10  S.  E.  684,  the  court  says  that 
the. reason  of  the  rule  making  slander 
of  a  woman  criminal  was  the  ruling  of 
the  court  that  the  homestead  and  per- 
sonal property  exemptions  were  valid 
against  torts,  and  that,  in  the  absence 
of  civil  remedy  for  the  wrong,  it  be- 
came necessary  to  make  slander  indict- 
able as  if  a  public  wrong.  The  court 
further  says  it  believes  no  statute  of 
like  tenor  has  been  adopted  in  any 
other  state. 


Digitized  by 


Google 


ANNO.— LIBEL  AND  SLANDEE— CRIMINAL. 


1539 


Under  a  statute  providhig  punish- 
ment for  one  who  shall  attempt  In  a 
wanton  and  malicious  manner  to  de- 
stroy the  reputation  of  any  innocent 
woman  by  words  amounting  to  a 
charge  of  incontinence,  the  fact  that 
accused  merely  repeated  a  prevalent 
report  coYicerning  the  prosecuting  wit- 
ness is  no  defense.  State  v.  Hinson 
(1889)   103  N.  C.  374,  9  S.  E.  552. 

In  a  prosecution  under  North  Caro- 
lina Code,  §  1113,  it  was  held  that  it 
was  slanderous  to  charge  bestiality. 
State  V.  Hewlin  (1901)  128  N.  C.  571, 
37  S.  E.  952. 

In  a  prosecution  under  North  Caro- 
lina Code,  §  1113,  it  was  held  that  "an 
innocent  woman,  in  view  of  the  stat- 
ute, is  one  who  has  never  had  sexual 
commerce  with  any  man."  State  v. 
Malloy  (1894)  115  N.  C.  787,  20  S.  E. 
461. 

An  innocent  woman  is  a  continent 
woman.  State  v.  Brown  (1888)  100 
N.  C.  520,  6  S.  E.  668. 

But  a  reformed  woman  was  held  to 
be  an  innocent  woman,  in  State  v. 
Grigg  (1889)  104  N.  C.  882,  10  S.  E. 
684. 

I9  State  V.  Misenheimer  (1898)  123 
N.  C.  758,  81  S.  E.  862,  it  was  held 
that  a  man  could  not  seduce  a  virtuous 
woman,  and  then  slander  her  with  im- 
punity, and  when  indicted  for  such 
slander  plead  her  disgrace.  The  stat- 
ute would  fail  to  give  that  protection 
to  innocent  women  that  was  intended, 
if  this  was  allowed. 

In  North  Carolina,  where  the  pros- 
ecution is  for  slandering  an  inno- 
cent woman,  proof  of  the  innocence 
and  virtue  of  the  prosecuting  witness 
is  a  part  of  the  state's  case.  State  v. 
Smith  (1911)  155  N.  C.  473,  71  S.  E. 
305. 

That  a  husband  slandered  his  wife 
was  held  not  indictable.  State  v. 
Edens  (1886)  95  N.  C.  693,  59  Am.  Rep. 
294. 

Under  North  Carolina  Code,  §  1113, 
it  was  held  that  to  call  a  woman  a 
"damned  bitch,"  and  state  "I  have  a 
quarter  for  you,"  was  not  per  se  crim- 
inal, since  the  words  did  not  neces- 
sarily mean  that  she  had  been  incon- 
tinent. State  V.  Harwell  (1901)  129 
N.  C.  550,  40  S.  E.  48. 


Orosoa. 

In  State  v.  Conklin  (1906)  47  Or. 
609,  84  Pac.  482,  the  court,  in  dis- 
cussing the  fuestion  of  criminal  libel 
without  signifying  whetBer  the  discus- 
sion referred  to  common-law  or  stat- 
utory libel,  said:  Written  words  are 
libelous  in  all  cases  where,  if  uttered 
orally,  they  would  be  actionable. 
Spoken  words  are  actionable  per  se 
only  when  they  impute  the  commis- 
sion of  an  offense  subject  to  indict- 
ment and  punishment. 
FUIlpplae  lalaada. 

Under  Philippine  Penal  Code,  art. 
452,  providing  that  slander  is  the  false 
imputation  of  a  crime  subject  to  pros- 
ecution, it  was  held  that  to  charge  a 
party  with  having  collected  subscrip- 
tions to  organize  an  independent  party, 
and  that  the  cash  book  and  cash  box 
disappeared,  was  not  slanderous, 
where  it  was  shown  that  the  money 
was  not  expended  improperly  or  with- 
out authority.  United  States  v.  Reyes 
Carrillo  (1909)  13  Philippine,  479. 
Tesas. 

In  Hix  V.  State  (1892)  —  Tex.  Crim. 
Rep.  — ,  20  S.  W.  650,  the  court,  in  a 
criminal  prosecution  for  slander, 
adopts  the  following  statement  upon 
the  question  of  privilege,  from  a  civil 
case:  "A  communication  which  would 
otherwise  be  slanderous  and  action- 
able is  privileged  if  made  in  good 
faith  upon  a  matter  involving  an  in- 
terest or  duty  to  the  party  making  it, 
though  such  duty  be  not  strictly  legal, 
but  of  doubtful  obligation  to  a  per- 
son having  a  corresponding  interest 
or  duty." 

Under  a  statute  providing  punish- 
ment for  one  who  falsely  and  mali- 
ciously, or  falsely  and  wantonly,  im- 
putes want  of  chastity  to  a  female,  and 
permits  accused,  in  justification,  to 
show  the  truth  of  the  imputation  and 
the  general  reputation  for  chastity  of 
the  female  alleged  to  have  been  slan- 
dered, accused  is  entitled  to  acquittal 
if  the  jury  believe  that  the  reputation 
of  the  female  for  chastity  is  bad,  or 
has  reasonable  doubt  about  it,  or  if 
the  jury  believe  the  statement  made 
is  true,  or  have  reasonable  doubt 
about  it.  McDonald  v.  State  (1914) 
73  Tex.  Crim.  Rep.  125,  164  S.  W.  831. 
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In  Wood  y.  State  (1893)  32  Tex. 
Grim.  Rep.  476.  24  S<  W.  284,  it  was 
held  that  under  the  statute  providinn 
punishment  for  one  who  imputes  want 
of  chastity  to  a  female,  one  who  made 
a  specific  charge  of  want  of  chastity 
on  a  particular  occasion  might  show 
other  specific  acts  not  referred  to  by 
him,  for  the  purpose  of  showing  that 
the  person  was  not  chaste,  and  there- 
fore not  subject  t*  slander.  The 
ground  of  this  ruling  was  that,  the 
charge  being  illicit  intercourse  with  a 
certain  person  at  s  certain  time,  evl' 
dence  of  such  intercourse  with  the 
same  person  at  other  times  would  raise 
a  presumption  that  the  act  was  re- 
peated at  the  time  stated  in  the  slan- 
der, and  therefore  tend  to  prove  the 
charge  as  made. 

Under  a  statute  making  one  guilty 
of  slander  who  falsely  or  maliciously, 
or  falsely  and  wantonly,  imputes  a 
want  of  chastity  to  a  female,  and  per- 
mitting defendant  to  justify  by  show- 
ing that  the  charge  is  true,  the  court 
at  first  held  that  the  accused  is  not 
confined  to  proof  of  general  reputation 
to  secure  acquittal,  but  evidence  of 
specific  acts  may  be  given.  But  on 
rehearing  it  was  held  that  accused 
must  justify  either  by  proving  the  spe- 
cific act  charged  by  him,  or  her  gen- 
eral reputation — ^that  other  specific 
acts  cannot  be  proved.  The  court  says 
the  statute  under  which  this  prose- 
cution is  instituted  is  one  of  recent 
date.  It  creates  an  offense  which, 
until  the  adoption  of  the  statute,  was 
unknown  to  the  criminal  law  of  this 
state.  It  is  an  offense,  also,  which  was 
unknown  to  the  common  law.  The 
court,  in  considering  the  purpose  of 
the  law,  says :  "The  existing  evil  was 
that  the  reputation  of  females  for 
chastity  was  the  mere  plaything  of 
wanton,  malicious,  worthless  persons 
— that  the  chaste  character  of  the 
purest  and  best  women  in  the  land 
was  frequently  assailed  and  destroyed 
by  the  foul  tongue  of  some  degraded 
slanderer,  who  was  as  worthless  pe- 
cuniarily as  in  principle.  What  pro- 
tection did  the  law  afford  against 
this  evil?  A  civil  action  for  dam- 
ages— nothing  more.  If  it  were  an 
assault    upon    the    woman's    person. 


the  law  denounced  that  as  a 
crime,  and  punished  it  as  such;  but 
if  the  assault  was  upon  her  reputation 
for  chastity,  which  was  dearer  to  her 
than  even  life,  then  the  only  remedy 
offered  was  the  farcical  one  of  a  civil 
action  for  damages.  We  say  farcical 
because,  in  ninety-nine  cases  in  a  hun- 
dred, the  vile  slanderer  would  be  bank- 
rupt and  beyond  the  reach  of  the  law. 
Experience  had  taught  that  this  civil 
remedy  was  wholly  inadequate  and  in- 
effectual fo  suppress  the  evil,  and  that 
legislation  was  needed  to  protect  the 
character  of  our  chaste  women  from 
the  foul  breath  of  the  irresponsible 
slanderer.  It  was  to  afford  this  pro- 
tection that  this  statute  was  enacted, 
and  in  construing  it  we  must  give  to 
it  such  meaning  as  will  be  most  con- 
sistent with  its  language,  and  with  its 
object  and  spirit.  .  .  .  While  it 
grants  to  him  the  privilege  of  prov- 
ing the  truth  of  the  imputation  he  has 
made,  does  it  also  extend  to  him  the 
privilege  of  proving,  ad  libitum,  other 
and  different  acts  and  conduct  of  the 
female,  tending  to  prove,  or  even  prov- 
ing, that  she  is  an  unchaste  woman? 
If  such  is  to  be  the  rule,  would  it,not 
destroy  the  intended  efficacy  of  this 
statute?  Would  it  not  make  this  law. 
instead  of  a  protection  to  the  reputa- 
tion of  chaste  women,  as  it  is  intended 
to  be,  a  trap  and  a  snare  in  which 
might  be  caught  and  ruthlessly 
crushed  the  reputation  of  the  best  and 
purest  women  in  our  state?"  Patter- 
son v.  State  (1882)  12  Tex.  App.  476. 

Under  the  Texas  statute,  it  is  not 
slander  to  state  that  a  female  is  a 
whore,  if  a  succession  of  specific  acts 
establish  the  truth  of  such  imputa- 
tion. Wagner  v.  State  (1885)  17  Tex. 
App.  554;  Duke  v.  State  (1885)  19 
Tex.  App.  14. 

In  a  prosecution  for  slandering  a 
female  it  was  held  that  the  defendant 
could  show  the  truth  by  specific  acta, 
as  well  as  by  general  reputation  of  the 
prosecutrix.  Van  Dusen  v.  State 
(1895)  34  Tex.  Grim.  Rep.  456,  30  S. 
W.  1073. 

In  the  Patterson  Case  the  court  had 
argued  that  the  reputation  of  the  most 
virtuous  woman  might  be  blasted  by 
the  admission  of  such  testimony,  as,  if. 
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upon  a  prosecution  for  a  charge  of  an 
act  of  unchastity  which  was  false,  de- 
fendant might  bring  in  witnesses  to 
prove  other  acts  which  neither  she  nor 
the  state  were  prepared  to  meet,  there 
might  be  sufficient  perjured  testimony 
to  such  specific  acts  to  defeat  the  ac- 
tion and  leave  her  without  a  reputa- 
tion, and  thereby  defeat  the  very  ob- 
ject of  the  statute.  But  in  the-  Van 
Dusen  Case  the  court  said :  "A  woman 
may  be  unchaste,  and  still  have  no  rep- 
utation for  unchastity;  and  can  it  be 
said  that  such  a  woman  is  the  subject 
of  slander?  Certainly  not.  But  while 
this  is  admitted,  it  is  insisted  that,  be- 
cause the  statute  has  authorized  one 
mode  of  proving  a  party  charged  with 
slander  is  unchaste,  nevertheless,  with 
abundance  of  evidence  of  the  fact  that 
such  woman  is  unchaste,  the  accused 
will  not  be  permitted  to  prove  the 
same  by  any  other  mode.  Such  a  rule 
would,  in  our  opinion,  be  unjust  and 
unreasonable.  .  .  .  Such  a  doctrine, 
in  our  opinion,  would  deprive  him  of 
evidence  to  which  he  is  entitled,  and 
a  denial  of  which  would  be  an  out- 
rage upon  his  rights." 

And  the  case  of  Patterson  v.  State, 
supra,  in  regard  to  proving  specific 
acts  as  justification,  was  criticized 
and  modified. 

In  Baxter  v.  State  (1896)  34  Tex. 
Crim.  Rep.  516,  58  Am.  St.  Rep.  720, 
81  S.  W.  894,  it  was  held  that  the 
Texas  statute  applied  only  to  chaste 
women,  and  therefore  a  man  who  had 
had  illicit  intercourse  with  a  woman 
before  marrying  her  could  not  be  con- 
victed of  slander  for  circulating  false 
stories  that  she  had  been  criminally 
intimate  with  other  men.  The  court 
says :  "If  this  sexual  intercourse  ren- 
dered her  unchaste,  was  she  the  sub- 
ject of  slander,  which  can  only  be 
predicated  of  a  chaste  woman?  If  this 
be  true,  can  it  be  urged  that  what  the 
defendant  said  of  and  concerning  her 
— that  she  had  also  had  intercourse 
with  another  person  besides  himself — 
made  him  guilty  of  slander?  If,  by 
her  previous  ill  conduct  in  this  regard, 
she  had  destroyed  her  virtue  and  ren- 
dered herself  unchaste,  we  fail  to  see 
how  an  accusation  of  a  want  of  chas- 
tity with  any  number  of  persons  could 


affect  the  question.  However  the 
moral  sentiment  may  be  shocked  at  the 
man  who  could  be  brute  enough,  after 
marrying  a  woman  whom  he  knew  to 
be  unchaste  at  the  time  of  his  mar- 
riage, to  upbraid  her  for  her  past  con- 
duct, and  much  more  falsely  accuse 
her  of  carnal  intercourse  with  other 
men  besides  himself,  yet  our  statute 
on  the  subject  fails  to  reach  such  a 
case,  as  it  is  intended  only  for  the 
protection  of  the  chaste  woman, 
whether  married  or  unmarried." 

The  word  "maliciously,"  under  the 
Texas  Slander  Statute,  means  that  the 
words  must  have  been  so  uttered  as  to 
imply  an  evil  intent,  or  legal  malice, 
or  without  reasonable  grounds  for  be- 
lieving that  the  words  uttered  were 
true,  or  without  reasonable  grounds 
to  believe  that  the  woman  slandered 
was  unchaste  or  had  a  bad  reputation ; 
and  the  word  "wantonly"  means  that 
the  words  must  have  been  uttered  re- 
gardless of  consequences,  in  a  reck- 
less manner,  and  under  such  circum- 
stances as  evinced  a  wicked  and  mis- 
chievous intent,  and  without  excuse. 
Rainwater  v.  State  (1904)  46  Tex. 
Crim.  Rep.  496,  81  S.  W.  38. 

Under  a  statute  providing  that  in 
a  prosecution  for  slandering  a  female, 
the  defendant  may,  in  justification, 
show  the  truth  of  the  imputation,  and 
the  general  reputation  for  chastity  of 
the  female  may  be  inquired  into,  no 
conviction  can  be  had  if  the  truth  of 
the  imputation  is  fully  established. 
Lasky  v.  State  (1892)  —  Tex.  App. 
— ,  18  S.  W.  465. 

Where  slander  was  made  concerning 
a  woman's  chastity,  it  was  held  that 
malice  would  b^  presumed.  England 
v.  State  (1899)  —  Tex.  Crim.  Rep.  — , 
49  S.  W.  379. 

But  if  the  statement  is  found  not  to 
have  been  wantonly  or  maliciously 
made,  there  must  be  an  acquittal.  El- 
der V.  State  (1912)  68  Tex.  Crim.  Rep. 
520,  151  S.  W.  1052. 

Where  a  criminal  slander  under  the 
Texas  Penal  Code  was  made  in  regard 
to  a  woman's  chastity,  it  was  held  im- 
material as  to  whether  or  not  she  was 
single  or  married.  Wallace  v.  State 
(1899)  — •  Tex.  Crim.  Rep.  — ,  49  S.  W. 
895. 
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Where  an  imputation  of  want  of 
chastity  of  a  female  was  held  slander- 
ous, it  was  held  that  evidence  of  sub- 
sequent specific  evil  acts  of  prosecu- 
trix would  not  be  admissible,  or  jus- 
tify. Jackson  v.  State  (1901)  42  Tex. 
Crim.  Rep.  497,  60  S.  W.  963. 

If  the  general  character  of  the  pros- 
ecutrix for  chastity  is  bad,  there  can 
be  no  slander.  Dobbs  v.  State  (1909) 
55  Tex.  Crim.  Rep.  483,  117  S.  W.  799. 

The  defendant  was  held  entitled  to 
show,  in  defense  to  the  charge  of 
slandering  a  female,  what  her  reputa- 
tion was  at  the  time  of  the  alleged 
slander.  Richmond  v.  State  (1910) 
58  Tex.  Crim.  Rep.  435,  137  Am.  St. 
Rep.  978,  126  S.  W.  596. 

Under  the  Texas  Slander  Statute, 
the  slander  must  be  malicious  or  wan- 
ton to  sustain  a  conviction,  and  the 
state  has  the  burden  of  proving  that 
such  was  its  character.  McMahan  t. 
State  (1882)  13  Tex.  App.  220. 

Where  the  statute  provides  that,  up- 
on trial  of  an  indictment  for  slander- 
ing a  female,  the  general  reputation 
of  the  female  alleged  to  have  been 
slandered  may  be  inquired  into,  there 
can  be  no  conviction  if  the  reputation 
is  shown  to  have  been  bad.  Shaw  v. 
State  (1889)  28  Tex.  App.  236,  12  S. 
W.  741;  Crane  v.  State  (1891)  80  Tex. 
App.  464,  17  S.  W.  939. 

Where  a  husband  slandered  his  wife, 
and  requested  a  neighbor  to  take 
charge  of  his  children,  it  was  held  that 
it  was  not  privileged.  Stayton  v. 
State  (1904)  46  Tex.  Crim.  Rep.  205, 
108  Am.  St.  Rep.  988,  78  S.  W.  1071. 

WasUngton. 

Spoken  words  are  not  within  a  stat- 
ute defining  libel  as  the  defamation 
of  a  person  made  public  by  any  words, 
printing,  writing,  etc.,  tending  to  pro- 
voke him  to  wrath  or  expose  him  to 
hatred,  where  the  statute  provides 
that  any  person  who  makes,  composes, 
or  dictates  a  libel,  or  who  publishes 
or  circulates  it,  shall  be  punished. 
State  V.  Mc Arthur  (1893)  5  Wash.  558, 
32  Pac.  367. 

Under  a  statute  providing  that  any 
person  who  shall  maliciously  speak 
concerning  a  female  over  twelve  years 
of  age,  not  a  common  prostitute,  any 


false  words  impairing  the  reputation 
of  such  female  for  virtue  or  chastity, 
or  which  shall  expose  her  to  hatred, 
contempt,  or  ridicule,  shall  be  guilty 
of  a  misdemeanor,  every  slander 
shall  be  deemed  malicious  unless  jus- 
tified, but  may  be  justified,  when  true 
and  fair,  and  spoken  with  good  mo- 
tives and  for  justifiable  ends.  Convic- 
tion follows  publication  in  the  absence 
of  justification.  State  v.  Paysse 
(1914)  80  Wash.  603, 142  Pac.  3. 

Wlseoasla. 

Under  Wisconsin  Statutes,  §  4569, 
providing  that  any  person  who  shall 
maliciously  speak  of  any  person  any 
false  or  defamatory  words  which 
shall  injure  or  impair  the  reputation 
of  such  person  for  virtue,  or  expose 
him  to  hatred,  contempt,  or  ridicule, 
shall  be  guilty  of,  a  misdemeanor,  it 
was  held  that  words  ascribing  acts 
of  degeneracy  were  slanderous.  Hyde 
V.  State  (1915)  159  Wis.  651,  150  N. 
W.  965. 

Z.  niutftrative  case*. 

In  the  following  cases,  the  courts 
have  passed  upon  the  question  whether 
or  not,  under  the  circumstances,  the 
spoken  words  constituted  slander 
under  the  statutes,  so  that  the  rulings 
were  more  upon  the  evidence  than 
upon  the  bearing  of  the  statute  upon 
the  general  law  concerning  the  crim- 
inality of  slander: 

Arkansas.    —    Morphew    v.    State 

(1907)  84  Ark.  487,  106  S.  W.  480. 
Florida.  —  Bumham  v.  State  (1896) 

37  Fla.  327,  20  So.  548;  Stutts  v.  SUte 
(1906)  52  Fla.  110,  42  So.  51. 

Michigan.  —  People  v.  Parsons 
(1910)  163  Mich.  329,  128  N.  W.  225. 

MissourL  —  State  v.  Wakefield 
(1879)  8  Mo.  App.  11;  State  v.  White 
(1912)  168  Mo.  App.  345,  151  S.  W. 
757. 

North  Carolina.  —  State  v.  Benton 
(1895)  117  N.  C.  788,  23  S.  E.  432. 

Texas.  —  McDonald  v.  State  (1914) 
73  Tex.  Crim.  Rep.  125,  164  S.  W.  831; 
Humbard  v.  State  (1886)  21  Tex.  App. 
200,  17  S.  W.   126;   Porter  v.  State 

(1908)  —  Tex.  Crim.  Rep.  — ,  .107  S. 
W.  817;  Bowers  v.  State  (1903)  45 
Tex.  Crim.  Rep.  185,  75  S.  W.  299;  Hix 
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20  S.  W.  550;  Davis  v.  State  (1893)  — 

Tex.    Crim.   Rep.  — ,  22  S.  W.   979; 

Hatcher  t.  State  (1914)  75  Tex.  Crim. 

Rep.  318,  170  S.  W.  725;  Lefever  v. 

State  (1899)  —  Tex.  Crim.  Rep.  — ,  49 

S.  W.  388;  Tippens  v.  State  (1898)  — 

Tex.  Crim.  Rep.  — ;  43  S.  W.  1000;  Kel- 

ley  V.  State  (1907)  51  Tex-  Crim.  Rep. 

151,  101  S.  W.  230;  Fox  v.  State  (1907) 

—  Tex.  Crim.  Rep.  — ,  101  S.  W.  808; 

Curl   V.  State   (1912)   66  Tex.  Crim. 

Rep.  431, 145  S.  W.  602;  Davis  v.  State 

(1914)  74  Tex.  Crim.  Rep.  298,  L.RJ^. 

1916A,  572,  167  S.  W.  1108;  Hill  v. 

State  (1916)  76  Tex.  Crim.  Rep.  269, 


—  Tex.  Cnm.  Rep.  — ,  98  S.  W.  857; 
Wood  V.  State  (1893)  32  Tex.  Crim. 
Rep.  476,  24  S.  W.  284;  Baxter  v.  State 
(1895)  34  Tex.  Crim.  Rep.  516,  53  Am. 
St.  Rep.  720,  31  S.  W.  394;  Rainwater 
V.  State  (1904)  46  Tex.  Crim.  Rep. 
496,  81  S,  W.  38;  Kyle  v.  State  (1909) 
55  Tex.  Crim.  Rep.  357,  116  S.  W.  596; 
Woods  V.  State  (1910)  58  Tex.  Crim. 
Rep.  103,  124  S.  W.  918;  Shannon  v. 
State  (1894)  34  Tex.  Crim.  Rep.  5,  28 
S.  W.  640;  Jones  v.  State  (1921)  89 
Tex.  Crim.  Rep.  425,  232  S.  W.  304; 
Lutker  v.  State  (1918)  83  Tex.  Crim. 
Rep.  347,  203  S.  W.  58.         H.  P.  F. 
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COMBINED  INDEX 
TO 

NOTES  AND  CASES. 


ABSENCE, 

Biuhand'a  oritninal  responaOMity  for 
violation  of  liquor  law  by  \Dife  <U 
affected  by  hia  absence.     lO-iaO. 


♦  «» 


ABSENTEE  VOTINO. 

yaUdtty,  eotisbmcHon,  and  effect  of  ab- 
aentee  voters  law.  19— SOS  (ease  p. 
804). 


»«» 


ABSTRACT   QUESTIONS. 

See  Courts. 


AOABEMT. 

At  a  "pu&lfo  building."     19-S*B. 


AOCEI.ERATION. 


Of    maturity    of    note,    see    Bills    and 

__  Notes. 

Of  maturity  of  mortgage,  see  Mobtqaqb. 


AOOEPTANOE. 

Of  offer  or  order,  see  Contracts. 


♦  «» 


AOOIDENT  INSTJRANOE. 

See  Insurance. 


AOKNOWXEDOMENT. 

Beoord  of  instrument  toiXhout  achnowl' 
edgment  or  insufficiently  acknowl' 
edged,    as  notice.      10—107*    (case 

p.  loes). 

Validity  of  deed  of  trust  defectively  ac- 
knowledged.    19-1068. 

Acknowledgment  before  trustee  or  other 
interested  person  as  a  nullity. 
19-1068. 


■.♦»» 


ACTION  OR  sirrr. 

By  attorney  general,  see  Attobnet  Gen- 
eral. 

Continuance   of,   see   Continuance  and 

Adjournment. 
Limitation  of  time  for,  see  Limitation 

OF  Actions. 

Removal  of  causes,  see  Removal  of 
Causes. 

In  teneral. 

Bight  of  amtion  against  carrier  after  ter- 
mination of  Federal  control. 
1»-0O2. 

Necessity  that  record  should  show  for 
whose  use  or  benefit  suit  is  brought. 
19-760. 

Defenses. 

To  action  for  assault,  see  Assault  and 
Battery. 

To  action  for  false  imprisonment,  see 
False  Imprisonment. 

Absence  of  value  in  the  shipment  as  de- 
fense to  action  to  recover  proceeds  of 
draft  from  bank  to  which  draft  with 
bill  of  lading  attached  is  sent  for  col- 
lection by  one  who  purchased  it  for 
value.    19-647. 


Tlie  dasli  la  eaoli  eltatloa  stands  for  A.L.R. 
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Nature  of  action. 

Purchase  price  of  manufactured  articles, 
action  for,  in  which  defense  is  failure 
to  comply  with  the  contract,  as  one  at 
law.    19-811. 

OoBsellilatioa. 

Adoption  suit  and  suit  by  parent  for  pos- 
'  session  of  his  child.    19-823. 


♦  »» 


ACTOB. 


Copyrighting  of  postures  and  dances  of 
actors.     10—9Se. 


#«» 


ADJOURNlfXMT. 

See  C!ONTINUANCE  AND  ADJOURNMENT. 


ADMISSIONS. 


Estoppel  by,  see  Appeal  and  Erbob. 
#«» 
AFFIDAVITS. 

At  part  of  record  on  appeal,  see  Appeal 

AND  Error. 
For  continuance,  see  Continuance  and 

Adjournment. 

Weight  of  statements  contained  in  affidavit 
of  absent  witness.    19-1362. 


Uoena*  tax  en. 

License  fees  tm  dogs,  imposed  for  heneflt 
of  private  individual  or  corporation. 
1»-20B    (ease  p.  180). 

Cost  of  administering  statute  providing 
for  license  tax  on  dogs;  payment  of, 
out  of  receipts.    19-180. 

Imprisonment  for  debt,  penalty  for  keep- 
ing dog  without  license  as.    19-180. 

License  fee  for  dog  as  a  tax  within  limita- 
tion of  taxing  power.    19-180. 

License  tax  as  depriving  owner  of  his 
property  without  judgment  of  his 
peers  or  the  law  of  the  land.    19-180. 

Purpose  of  levying  license  fee  on  dogs. 
19-180. 


♦  »» 


ANNVUCENT. 

Of  marriage,  see  Marriage; 


ANTICIPATION. 


Of  injury  as  giving  right  to  injunction. 
Injunction.  v 


♦  «» 


ANTI-TBUST  lAW. 

See  Monopoly  and  Combinations. 


♦  •» 


AtlENS. 

Declaratory  Judgment  as  to.    19— 1 137. 

Jurisdiction    of    adoption    proceeding    in 
which  parties  are  all  aliens.    19-823. 


*  I » 


AMENDICENT. 

Of  Constitution,  see  Constitutional  Law. 
Of  corporate  charter,  see  CORPORATIONS. 


ANIMAXiS. 


Ih  geaoral. 

Contrihutory  nepUgcnee  in  attempting  to 
stop    runaway   hor/te.      10—SS. 

What  amounts  to  asportation  which  will 
support  charge  of  larceny  of  ani- 
mal.    10-7S7. 


APPEAI.  AND  ERROR. 

Bail  pending  appeal,  see  Bail  and  Recog- 
nizance. 

Jnrlsdlotioii  of  partlonlar  courts. 

Circuit  court  of  appeals,  jurisdiction  on 
appeal  from  judgment  in  suit  arising 
under  a  law  of  the  United  States,  al- 
though constitutionality  of  state  stat- 
ute is  also  involved.     19-148. 

^XHio  may  appeal. 

Judgment  debtor's  interest  as  sufficient  to 
sustain  appeal  from  order  awarding 
portion  of  recovery  to  plaintiff's  at- 
torneys.   19-391. 

Substitution  ot  parties. 

Waiver  of  failure  to  suhstit^tte  presiden- 
tial agent  for  Director  General  of 
Railroads  as  appellant.    19—esi. 

Seenrlty. 

Director  General  of  Railroads'  duty  to 
Oive.      19-887. 


Itallo  type  indicates  points  with  annotation;  roman  type,  points  without. 
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Record  and  ease  in  appellate  oonrt. 

Original  affidavit  as  part  of  record  after 
amended  affidavit  has  been  substitut- 
ed.   19-623. 

—  briefs. 

Discourteous  bri«f,  striking  from  files. 
19-107. 

Raising  qnestion  hj  motion  or  other 
mode. 

Competency  of  venireman,  raising  by  mo- 
tion for  continuance.  19-1056. 

Rnlea  of  decision. 

Construing  evidence  most  favorably  in 
snpi>ort  of  verdict.    19-840. 

PresnmptioBS. 

Presumption  that  jury  were  instructed  in 
accordance  with  issues  made  by  the 
pleadings.     19-215. 

As  to  making  of  findings.    19-830. 

Objectloni  as  to  wMeh  party  is  es- 
topped. 

Accused  cannot  except  to  order  sustaining 

his  own  motion.    19-623. 
One  cannot  complain  of  error  committed 

by  his  procurement.    19-623. 
Refusal  to  consider  alleged  errors  as  to 

admissibility  or  sufficiency  of  evidence 

to  establish  admitted  fact.    19-133. 

Interlocutory  matters. 

Ruling  on  petition  subsequently  amended 
not  conclusive  upon  appeal  from  rul- 
ing on  amended  petition.    19-276. 

Questions  not  raised  below. 

Objection  that  e(juity  has  no  jxirisdiction 
cannot  be  raised  on  appeal.    19-430. 

Discretionary  matters. 

Ruling  on  motion  to  make  pleading  more 
definite  and   certain.     19-312. 

Errors  waived  or  cured  below. 

Right  to  complain  of  instruction  upon  an 
issue  decided  in  complainant's  favor. 
19-864. 

Review  of  facts. 


Wbat  errors  warrant  reversal. 

Joinder  of  railroad  company  teith  Di- 
rector General  of  Railroada  aa  party 
defendant  aa  reversible  error. 
19-693. 

—  as  to  evidence. 

Comparison,  refusal  to  admit  in  evidence 
articles  for  the  purpose  of.    19-811. 

—  as  to  instructions. 

Carrier's  duty  to  keep  aisles  and  platforms 
of  cars  clear  for  egrress  of  passengers, 
failure  to  instruct  on,  in  action  for 
injury  to  passenger.     19-1362. 

Jndcment. 

IHreotor  General  of  Railroads,  appliea- 
hility  to  appeal  taken  by,  of  state 
statute  imposing  S  per  cent  damages 
on  affirmance  of  Judgment  appealed 
from.     19-99«. 

Federal  control,  reversal  of  Judgment  aa 
to  railroad,  and  affirmance  as  to  Di- 
rector General.     19—090. 

Federal  control,  reversal  of  Judgment 
against  railroad  company  and  Di- 
rector General  on  appeal  by  the  rail- 
road company  aa  entitling  Director 
General  to  new  trial.     19—693. 


♦  »» 


APPROPRIATIONS. 

lAahility  for  work  done  or  mMterials  fur- 
nished, etc.,  for  state  or  Federal 
governments  in  excess  of  appropria- 
tions.     19—4:03    (case  p.   403). 

Work  already  done  as  within  purview  of 
'   act  making  appropriation  for  certain 
work.     19-403. 


ARCHITECTS. 


Aa    independent    contra<Aor8. 
1181. 


J9-2S9, 


Legislative  potter  to  retptire  appellate 
court  to  review  evidence.  19—744 
(case  p.  783) . 

Common-law  functions  of  appellate  court, 
review  of  verdicts  as  part  of.  19-733. 

Conclusiveness  on  court  of  appeals  of  find- 
ings of  trial  court  affirmed  by  appel- 
late division.    19-937. 

Verdict  in  favor  of  defendant  in  action  for 
injury  to  passenger  entitled  to  little 
weight  where  court  failed  to  define 
the  duties  of  a  carrier  to  a  naspenger, 
and  wrongfully  placed  the  burden  of 
proof  on  plaintiff.     19-1362. 


ARREST. 

Privilege  from,  see  Writ  and  Process. 


ARTERIES. 


Hardening  of,  see  Arteriosclerosis. 


ARTERIOSCLEROSIS. 

Workmen's  compensation,  recovery  for 
injury  or  death  as  affected  by  pre- 
existing arteriosclerosis.     19—101. 


Tbe  dash  in  each  citation  stands  for  A.I1JEI. 
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ASPOBTATTOH. 

See  Larcbht. 


ASTLUlt. 

Am  a  "publid  building."     l»-64 


ASSAULT  AND  BATTERT. 

Who  liable. 

Division  of  continuous  act    19-664. 

Joint  liability.    19-664. 

Persons  assisting  in  assaulting  another  for 

the   purpose    of   driving   him   away 

from  the  state.    19-664. 

JnstifleattoB. 

Disloyalty  of  the  victim  as.    19-664. 

ASSIONMEITT. 

Of  Judgment  or  interest  therein,  see  Judg- 
ment. 
Of  lease,  see  Landlord  and  Tenant. 

Wbat  aaslgmable. 

Worlemen'a  compenaation,  right  of  em- 
ployer or  insurance  carrier  contpen- 
aating  employee  for  injury  caused 
by  negligence  of  third  person  to  as- 
sign right  of  action  against  swcfc 
third  person.     10— 103, 

Business  contract.    19-391. 

Equitable  aaalKnmenta. 

Contingent  fee,  agreement  for,  aa  as- 
signment of  interest  in  judgmetit. 
JO— 300    (ease  p.  391). 

Effeeti  rlchis  and  liabilities  of  parties. 

Veclaratory  iudgment  tia  to.     10—1132. 


ATTEMPT. 

To  commit  crime,  see  Criminal  1 


ATTOBNETS. 


ASSOCIATIONS. 


Declaratory   judgments   in   mnatters   af- 
fecting.    19—1136.     . 


♦  «» 


ASSUBfPTION  OF  DEBT. 

By  vendee  of  mortgagor,  see  Mortgagk. 


»«» 


ASSUMPTION  OF  BISK. 


By  servant,  see  Master  and  Servant. 


la  seneral. 

Bona  fide  purchasers,  right  as, 
neys  who  took  money  to  defei 
in  an  action  to  recover  moi 
him  by  an  insane  person. 

Statutory  duty  of  attorneys  to 
Constitutions  of  states  an( 
States;  definition  of.    19-93 

Disbarment  I  anspeBsioB. 

Disloyal  acts  or  political  opt 
ground  for  disbarment  or  m 
of  attot^ey.    lO—OaO  (case 

Belation  to  oUent  generally. 

Presumption  of  invalidity  of  coi 
tween  attorney  and  client. 

—  teraiiBatlon. 

Right   of   dient   to    discharge 
19-840. 

That  compensation  provided  n 
preliminary  hearing,  as  sho 
attorney's  relations  with  cli( 
when  such  hearing  was  ende 

Compenaation. 

Validity  and  effect  of  contract 
oeption  of  relation  of  atto 
client  as  to  form^er's  comi 
10—847   (cases  pp.  S30,  Si 

Judgment  debtor's  right  to  api 
award  of  portion  of  recover 
pensation     to    plaintiff's 
19-391. 

—  eontingent  fee. 

Assignment  of  interest  in  j 
agreement  for  contingetii 
10—300    (case  p.   301) . 

Intervention  as  proper  method 
neys  to  protect  right  to  cont 
19-391. 

Meaning  of  word  "unjust"  or"u 
able"  as  applied  to  attorney 
for  contingent  fee.    19-391 

Validity  of  contract  for  continge 
tained.     19-391. 

— Uen. 

Declaratory  fudgment  as  to. 


Italie  type  indicates  points  iritb  annotation;  roman  type,  points  vri 


Digitized  by 


Google 


Mandamus  proceeding^  to  compel  perform* 
ance  of  public  duty,  attorney  general 
as  proper  relator.     Ii^l379. 


oi  ineir  conwnts  lor  nire.    isf-aoi. 
Sund^  delivery  of  insurance  policy  as 
affected  by  leaving  the  policy  in  pos- 
session of  the  soliciting  agent  as  a 
bailment     19-618. 


AUTOMOBIIXS. 

Insurance  against  theft  of,  see  Insvsancb. 

JVHat  amouuU  to  osfiortattott  u>hieH  wtU 
mupport  €iiarge  of  larceny  of  auto* 
I         mobile.     10—728. 

Chauffeur  furnished  by  seller  of  automo- 
bile to  instruct  purchaser,  as  eniployee 
of  purchaser,  so  as  to  prevent  his  mis- 
appropriation of  the  ear  being  theft. 
1»-167. 

IPvbll*  r«c«IatloB  and  eoatrol. 

Automobile  liability  inaurance,  UahiUtg 
where  car  was  beittfi  driven  by  in- 
fant or  other  unauthorised  person. 
10-S80. 

FubUc  officials  or  employees  as  subject 
to  motor  vehicle  regulations. 
1»—4:S0    (case  p.   iS2). 

HeKllgeiiae  ia  use  of;  Injuries  hj, 

"Family  purpose"  doctrine,  liability  of 
owner  under,  for  injuries  by  auto- 
moMl«  while  being  used  by  member 
of  his  family.  10—387  (case  p. 
884). 

Mother's  liability  for  negligence  of  son  or 
his  wife  in  using  former's  car  for 
purposes  of  their  own.    19-384. 


♦  »» 


♦  «» 


BAOOA6E. 

Of  passenger,  see  Carriers. 


BAH.  Ain>  BJBCdONIZANOE. 

Right  to. 

Constitutional  rie^t  to  bail  pending  ap- 
peal fron^  conviction.  10—807  (case 
p.  804). 

Definition  of  capital  offense.     19-804. 


BAIUffENT. 


In  general. 

Bailee  as  independent  contractor  in  rela- 
tion to  bailor.     10-1104. 


BAULOTS. 

See  VoTKRs  and  Elections. 
I'       '   «  ■ » 


BAITKBITPTCT. 


Hotel  or  inn,  what  eonetitutea,  within 
meaning  of  hankruptoy  atatute. 
10-681. 


♦  «» 


BAHXS. 

In  (eneraL 

I^evy  upon  or  garnishment  of  eontents  of 
safety  deposit  box.  10—863  (ease 
p.  861). 

Bailee  for  hire,  bank  renting  safe  deposit 
boxes  as.    19-861. 

Court's  power  to  compel  judgment  debtor 
to  open  a  safe  deposit  box  to  permit 
sheriff  to  levy  execution  on  the  con- 
tents.   19-861. 

Forcible  opening  of  safe  deposit  box  by 
sheriff  levying  execution.    19-861. 

Oolleetlons. 

Damages  for  breach  of  duty  in  respect  to 
collection  of  commercial  paper. 
10—SSS   (eases  pp.  S47,  SSI). 

Absence  of  value  in  the  shipment  as  de- 
fense to  action  to  recover  proceeds  of 
draft  from  bank  to  which  draft  with 
bill  of  lading  attached  is  sent  for  col- 
lection by  one  who  purchased  it  for 
value.     19-547. 

Delivery  of  bill  of  lading  without  payment 
of  draft  attached  thereto.    19-551. 

Retaining  proceeds  of  draft  with  bill  of 
lading  attached,  at  request  of  con- 
signee not  to  remit  proceeds  until 
further  directions.     19-547. 


4«» 


BARBIEB8. 

Absence  of,  as   defect  in   highway,  see 
Highways. 


BEHEFICIABIES. 

Description  of,  in  will,  see  Wills. 


Tbe  dasli  In  each  citation  stands  for  AX.R. 


x550 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [19  A.L.R. 


BII.IJKEN. 


Unfair  competition  by  imitation  of  doH 
coiled   "BUMIc^n."     19-06*. 


<■»     « 

BIXUI  AND  NOTES. 

Collection  of,  see  BANKS. 
N«(otla1>iUty. 

A»  affected  by  incompleteneaa  of  attempt 
to  fix  due  date.  10— SOS  (caae  p. 
906) . 

LlabiUty  of  ladai;i«r. 

Damages  for  hanh'a  failure  to  preserve 
liabUity  of  indorser  on  paper  held 
by  hank  for  collection.     lO—BOS. 

Pre*  entment. 

Damaffca  for  hanJc's  hreacH  of  duty  in 
respect  to  presentment  of  paper  held 
for  coHecHon.     19—B6i. 

Who  are  boaa  fide  holders. 

inference  from  circumstances  of  had 
faith  on  part  of  person  receiving 
note  from  one  who  received  it  frott^ 
an  incompetent.     19—67. 

Date;  incompleteness  of,  as  rendering:  in- 
strument incomplete  on  its  face,  with- 
in rule  that  holder  in  due  course  is 
one  who  takes  an  instrument  complete 
and  regular  on  its  face.    19-606. 

Maturity. 

Uncertainty  as  to  maturity,  as  affecting 
negotiability,  see  supra. 

Waiver  of  acceleration  clause  in  note  by 
acceptance  of  past-due  interest. 
10-284.     ' 


0  t  » 


Bn.XA  OF  I.ADINO. 

Collect'on   of   draft  attached   to  bill   of 
lading,  see  Banks. 


BI.ASPHEMT. 


Criminal    libel   by  publication   of  blas- 
phemous matter.     10—lSlO. 


BOARDING  HOUSE. 

Wlifit     constitutes    a     boarding    house. 
19-S,tS    (case   p.    S34). 


Question  tphether  place  is  a  hoarding 
house  or  an  inn  or  hotel,  19—523, 
6»4i 

Boarding  school  as  within  statute  giving 
lien  on  guest's  baggage  to  innkeeper 
or  keeper  of  boarding  house.    19-534. 


BONA  EIDE  PUBOHAaEBS. 

Of  note,  see  Bills  and  Notes. 


'BONDS. 

Ih  KomoraL 

Appeal  bond,  see  Appeal  and  Ebror. 

Telephone  company's  liability  on  bond 
to  refund  excessive  charges,  for 
charges  during  federal  control  and 
four  months'  period  thereafter. 
19-6S3,   684. 

By  pablle  oSlcera. 

Individual's  right  to  maintain  action  on 
bond  of  peace  officer.  19—73  (care 
p.  69). 

Individual  judgment  against  principal  in 
action  on  bond.  19-69. 

Corporate  bonds. 

Bight  of  holder  of  railroad  hands  to 
moneys  due  railroad  from  United 
States  during  Federal  eonttvl. 
19-079. 

Municipal  bonds. 

Change  in  law  as  to  municipal  bonds  as 
affecting  bonds  previously  authorized 
or  voted,  but  not  issued.  19—tOSS 
(case  p.  1044). 

Par  value,  right  to  sell  for  less  than  par 
bonds  issued  under  provisions  of  stat- 
ute forbidding  sale  below  par;  effect 
of  subsequent  change  in  law.  19-1044. 


♦  «» 


BOOKS. 

Application  of  principles  of  unfair  ront- 
petition  to  titles  of.     19—000,  00S. 


o  I  » 


BREACH. 

Of  contract,  see  Contracts. 
e  ■ » 


BRIDGE  WAIX. 

As  a  "public  buildina-"    19-S44. 


Italic  type  indicates  points  Trlth  aanotatiom;  roman  type,  points  irlthont. 
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On  appeal,  see  Afpeal  and  Errob. 


BBIOHT'B  DISEASE. 

fVorletnen'a  cotnpemiaUon,  recovery  for 
death  to  which  pre-exiattng  Brlght's 
diaease  contrilmtea,     19—107, 


BBOKEBS. 


SecuriAir  purchaser  for  atock  of  corpora- 
tion as  performance  of  obligation  to 
secure  a  purchaser  for  the  corpora- 
tion's property.     19-602. 


B'(nU>INO       AND       COKSTRVCTIOM 
OONTRACTS. 

Of  United  States  government,  see  United 
States. 


B1JIU>INOS. 


Zoning:  creation  hy  statute  or  ordinance 
of  restricted  residence  districts  ^eith- 
in  municipality  from,  irhich  business 
buildings  are  excluded.  J9—139S 
(case  p.    13S7) . 

Store,  forbidding  erection  of  building 
for,  in  residence  district  without 
consent  of  neighboring  property  own- 
ers and  aDproval  of  building  inspect- 
or.   19-1387. 


BUItOIART. 


ConvicUon  or  acquittal  of  larceny  as  har 
to  prosecution  for  burglary.  19—626 
(case  p.  623). 

Pendency  in  one  county  of  charge  of 
larceny  as  bar  to  subsequent  charge 
in  another  county  of  offense  which 
involves  both  felonious  breaking  and 
felonious  talcing  of  same  property. 
19—636   (case  p.   639). 


BURIJBSQUE. 


Unfair  competition  by  burlesque  of  orig' 
inal  production.     19—962. 


♦  «» 


BUSTER  BROWN. 

7njuncMon  against  use  of  title  "BuMer 
Broim"  or  "Buster"  or  "Tige"  by 
one  other  than  the  originator. 
19-96*. 


Agreement    for,    as    within    Statute    of 
Frauds,  19-1137. 


*«» 


CAMP  BIEETINO  BUIU>IXO. 

As  a  "public  building."     19-0*4. 

*  ■  » 

CANDIDATES. 

Criminal     responsibilitjj     for     libel     or 
slander  of.     19—1*S9. 


♦  »» 


OAPITAI.  OFFENSE. 

Definition  of.    19-804. 

* « » 

CARRIERS. 

Wbo  are  common  carriers. 

"Public  conveyance,"  what  i»,  wiVtin 
provisions  of  accident  poUoy. 
19-1*6  (ease  p.  1*6) . 

Private  carrier,  definition  of.    19-140. 
Injury  to  passenger. 

Obstruction  of  aisle  or  platform,  by  prop- 
erty  of  passenger  causing  infury  to 
another  passenger,     19—1879, 

Failure  to  instruct  as  to  carrier's  duty 
to  keen  aisles  and  platforms  clear 
of  obstructions  as  reversible  error. 
19-1362. 

Fall  of  vassenger  due  to  obstruction  of 
platform.     19-1362. 

Presumption  and  burden  of  proof  as  to 
negligence.    19-1362. 

BacKage. 

Vlrector  General  of  Railroads,  limitation 
by,  of  liability  for  baggage.    19—697, 

Freight  earrlers  ^  eonToralon  lijr. 

Federal  control  of  railroad  after  conver- 
sion of  goods  by  carrier,  as  affecting 
carrier's  liatHlity.     19-60*. 


—  stlpnlatlo 


otloe  of  loss. 


Federal  control  of  railroads  as  affecting 
sufficiency  of  notice.     10—688. 

GoTernmental  ooatrolt  rates;  disorlm- 
inatlon;  penalties. 

Federal    control    of    carriers.      19—678 
(case  p.  67  S) . 
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— '  dl«erliBla»tloB  *•  t«  ears.  CHABAOTEB. 

TranaporUMon  act,  (taMitty  of  railroad      Evidence  as  to,  aee  EviDENCR. 
company   operating  under,   for  dia- 

orimination     in      furnishing      cara.  » » » 

10-079,  OSO. 


—  stopplBc  trains. 

Bailroad,  company  aa  proper  party  to 
proceeding  during  Federal  control  to 
compel  traina  to  atop  at  certain  city. 
10-096. 

—  rates;  disorlmiBationt  flUnc. 


CHABTEB. 

Of  corporation,  see  Corpokationb. 

» ■ » 

OHATTELS. 

Substantial  compliance  with  plans  and 
■pecifications  for  manufaetor*  of. 
19-8U. 


federal   ragulaUon   of   intrastate   rattm 

during    federal    control    of    publie 

utmtiea.    10-07A. 
Jl^iUng  ratea  for  aervicea  which  carrier  im 

not  hound  to  render  as  a  common 

carrier.     10—0SS   (caae  p.  078). 
Tranaportation  act  aa  continuing  exiat'      Collection,  see  Banks. 

tng  ratea.     10—688. 


CHECKS. 


e  ■ » 


Parking  cars  of  showman,  application  to, 
of  statutory  provisions  for  compensa- 
tion for  track  and  car  service.  19-978. 

Special  compensation  for  rendition  of  serv- 
ice which  carrier  is  not  obligred  to  per- 
form.   19-978. 

—  peaaltlei. 

Director  OeneraVa  Uahility  for.  10-eos, 
000. 


CABS. 

Discrimination  by  carrier  in  famishing, 
see  CiUtBiBBS. 


CHUBCH. 

Aa  a  "puMlo  buUMng."     10-64^ 
e  «e 

orvn.  BiaHTs. 

ZTotel  or  inn,  what  oonatitutea,  teithtn 
meaning  of  civU  righta  atattUe. 
10-632. 

Question  whether  place  ia  a  public  eat- 
ing house,  within  civU  righta  stat- 
ute, or  a  itiarding  houae.     10—639. 


CABTOONS. 


Application  of  prtnciplea  of  unfair  com- 
petition to  cartoona.  10—068  (caae 
p.  037). 

Right  of  newspaper  publisher  employing 
cartoonist  to  continue  to  use  cartoons 
after  termination  of  the  contract. 
19-937. 


oukxtaa. 

Agrainst  carrier,  see  Carriers. 

larceny  or  enibezxlement  aa  affetOed  ky 
purpoae  to  taJce  or  retain  property  in 
payment  of  or  aa  aecurity  for  a 
claim.     10—3O3  (caae  p.  207). 

4  ■  » 


CASE. 


OUIlSS. 

Libel  of,  see  Libel  and  Slander. 
#«» 
CLOUD    ON    TITUB. 


IHreetor  General  of  Railroads'  right  to 

sue  for  maHr(.ius  interference  teith      Legal    title,    necessity    of    establishing. 
contract   betireen  railroad  company  19-880. 

and  another.      10—887. 

<  »  » 

e« » 

CAUSE.  CI,UB. 

Sufficiency  of  evidence  as  to,  see  Evidence.      Aa  a  hotel  or  inn.    io—6S«. 
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COFFEE  HOUSE. 
A»  a  hotel  or  inn.    XO—SgS. 


»»» 


COIXEOTIONS. 
By  bank,  see  Banks. 


COUJBIOH. 


Contributory  negligence  in  incurring 
riak  in  effort  to  prevent  eolliaion, 
19-82,  24. 


OOmiEBOE. 


8tat«  atatute  in  relation  to  inapeetion 
and  grading  of  grain  as  unlawful 
burden  on  interstate  commerce. 
10-ie4  (ease  p.  1*8) . 

Grain,  purchase  of,  for  shipment  and  sale 
in  other  states  as  interstate  commerce. 
19-148. 

Gradinfr  of  grain,  provision  for,  by  Con- 
gress rendering  invalid  state  statutes. 
19-148. 


COMPROMISE  Ain>  SETTLEMENT. 

Employee's  cotnpromise  of  right  of  ae- 
tion  against  third  person  causing  in- 
jury as  affecting  rights  of  employer 
or  ineuranoe  carrier  under  toorfc- 
men's  compensation  acts.     19— "788. 


CONGI.VSIONS. 

In  pleading,  see  Plbadinq. 


CONDITION. 


See  CkliVENANTS  AND  CONDITIONS. 

CONFEDERATE  OURRENCT. 

Bank's  acceptance  of,  in  payment  of 
paper  received  for  collection,  tneas- 
wre  of  damages.     19—688. 


#«» 


CONFINEMENT. 

Of  insane  person,  see  Incomfetent  Peb- 

SONS. 


COMMISSIONS. 

See  Compensation. 


COMMON  CARRIERS. 

See  Carriers. 


♦  «» 


COMPENSATION. 

Of  brokers,  see  Brokers. 

Allowance  of  com,m,issions  or  erpenses 
where  Judicial  sale  or  sale  under 
poirer  is  vacated  and  resale  ordered. 
19-178   (case  p.  17S). 


COMPETENCY. 


To  take  acknowledgment,  see  Acknowi,- 

EDGMENT. 

Of  jurors,  see  Jury. 


CONSENT. 


A>  defense  to  liability  for  illegal  trans- 
portation of  person  from  state. 
19-664. 


♦  «» 


OONSTITimONAI.  I.AW. 

A^emdments. 

Industrial  accident  commission,  applica- 
tion of  constitutional  amendment  re- 
lating to  jurisdiction  of,  to  accidents 
'which  occurred  and  were  decided  be- 
fore passage  of  amendment.    19-1160. 

Comstmetlon. 

Liberal  construction  of  provisions  designed 
for  security  of  life,  liberty,  and  prop- 
erty.    19-118. 

—  applloatloB  of  Federal  Coaatltntlom 
to  states. 

Search  andi  seizure,  Federal  Constitution 
as  a  limitation  upon  the  powers  of 
the  state  in  respect  of.  19—644 
(case  p.    041) . 

Rights  of  nersona  and  property;  equal 
proteetlon  and  prlTileges;  due  proc- 
ess of  law;  police  power. 

Definition  of  police  power.    19-1387. 


The  dash  In  each  citation  stands  for  A.L.R. 
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Limitations  on  police  power.  19-180, 1387. 

Depriving^  citizen  of  use  of  his  property 
under  pretense  of  preserving  the  pub- 
lic health,  safety,  or  welfare.  19-1387. 

Return  for  sacrifice  of  private  rigrhts 
through  exercise  of  police  power, 
sufficiency.    19-1387. 

Bight  to  acquire  and  own  property  and  to 
deal  with  it  and  use  it  as  the  owner 
chooses  as  superior  to  the  police 
power.    19-1387. 

—  bnlldinc*. 

Zoning;  creation  by  statute  or  ordinance 
of  restricted  residence  districts  with- 
in municipality  from  which  business 
huildinga  are  excluded.  1&—139S 
(case  p.  1§87). 

Store,  forbidding  erection  of  buildings 
for,  in  residence  district  without  con- 
sent of  neighboring  property  owners 
and  approval  of  building  inspector. 
19-1387. 

—  oarrlers. 


Declaratory  itidgmenta,  oonatitutionalitj) 
of  statutes  pemUtting.  19—1124: 
(case  p.  1119). 

Torrens  law,  oonstUuUonality  of  provi- 
siona  as  to  prima  facie  effect  of  the 
examiner's  reports.  19—02  (case  p. 
SI). 

Ex  parte  preliminary  examination.    19-61. 
Personal  injuries,  abolishing  right  of  ac- 
tion for.    19-760. 

—  Tested  rights. 

Personal  injuries,  vested  right  in  action 
for.     19-760. 


ooirsTRVonoN. 


Of  Constitution,  see  CoNSTiiUTKMfAL  Law. 
Of  contracts,  see  (Contracts. 
Of  pleading,  see  Pleading. 


CONSTBVCTIOH  VTORK. 


Federal  control  acta.    19—679. 

—  ciimlBal  matters)  penalties. 

Right  to  jury  trial,  see  Jury. 

V  Power  to  impose  a  fine  or  penalty  for 
benefit  of  private  individual  or  cor- 
poration.     19— SOS. 

Fourth  Amendment  of  Federal  Constitu- 
tion not  applicable  to  criminal  trials 
in  state  courts.     19-641. 

—  eleetloiis. 

See  infra.  Officers  and  Elections. 

—  laas. 


Carrier's  duty  to  file  rates  for  transpor- 
tation in  connection  with.     19—986. 


CONTAGIOUS  AND  INFECTIOUS  DIS- 
EASES. 

See  Gonorrhea;    Influenza;    Syphilis; 
Typhoid  Fevek.  v 


CONTINGENT  FEE. 
Contract  of  attorney  for,  see  Attorneys. 


Regulation  of  hotel  ratc^  and  charges. 
19-84:1   (case  p.  837) . 

—  license. 

JPower  to  impose  license  fees  for  benefit 
of  private  individual  or  corporation. 
19— SOS    (case  p.  180). 

—  ofioera  and  eleotlons. 


OONTINUAKOE  AND  ADJOURNMENT. 

Raising  question  for  review  on  appeal  by 
motipn  for  continuance,  see  Appeal 
AND  Error. 

Proceeding  with  trial  without  showing  in 
what  respect  amendment  is  likely  to 
prejudice  complaining  party  as  affect- 
ing right  to  continuance.    19-467. 

Sufficiency  of  affidavit  for.    19-1066. 


Absentee  voters  law,  validity  of.  19—308 
(case  p.  304). 

—  rates. 

Hotel  rates  or  charges,  statute  in  rela- 
tion to.     19—841  (case  p.  837)  . 

—  remedlei,  procednre  and  practice. 

Right  to  bail,  see  Bail  and  Recognizance. 
Right  to  trial  by  jury,  see  Jury. 


CONTRACTS. 


In  general. 

Interference  with,  see  CASE. 

Of  incompetent  person,  see  Incompetent 
Persons. 

Limitation  of  time  for  action  on,  see  Limi- 
tation OF  Actions. 

Of  state,  see  State. 


Italic  type  indicate*  points  with  annotation;  rojntan  type,  polnta  withovt. 
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Sunday  contracts,  see  Sunday. 
Of  United  .States,  see  United  States. 
Question    for   jury   as    to   existence   of. 
19-467. 

Implied  acreements. 

State  or  Federal  government's  Uahilitj/ 
on  theory  of  implied  contract  for 
teork  done  or  materials  fupniahetl  in 
excess  of  appropriations.  J  9— 408 
(case  p.  4tOS). 
• 

'Warranty  of  immunity  from  the  disease 
not  implied  by  contract  to  vaccinate 
ho£:s  against  cholera.     19-1029. 

structure  affixed  to  real  property  without 
consent  or  request  of  owner;  use 
thereof  by  owner  as  implying  contract 
to  pay  therefor.    19-103. 

United  States,  liability  as  upon  implied 
contract  for  work  done  in  excess  of 
appropriation.    19-403. 

JCntvallty. 

Moving  picture  Mstribution  oontraets. 
19-100*. 

Offers  and  their  aeeeptaaea  or  iritb- 
drawal. 

Acting  on  order  for  goods  as  an  accept' 
ance  thereof.  19—470  (cases  pp. 
403,  407). 

Offer  in  writing  to  purchase  lumber  must 
be  signed  by  offeree.    19-467. 

Implying  acceptance  from  acts  and  con- 
duct of  offeree.     19-467. 

■Sufficiency  of  acceptance  of  provision  in 
contract  that  order  for  goods  shall  not 
become  binding  until  countersigned 
by  an  officer  of  the  corporation-vend- 
or.    19-463. 

Tonnal  requisites;  statvte  of  frauds. 

Agreements  in  relation  to  exchange  or 
remittance  as  xcithin  Statute  of 
Frauds.     10-114O    (case  p.  1137). 

Signing  of  contract  by  parties  as  neces- 
sary to  bind  them.    19-463. 

—  evllateral  oontraets;  debts  of  otbers. 

Warranty  or  guaranty  in  respect  of  the 
subject-matter  of  a  contract  hettceen 
third  persons,  which  in  terms  does 
emhrace  such  an  obligation. 
19-10O3    (case  p.    1026). 

-Guaranty  of  results  by  president  of  vac- 
cine company  if  his  company  is  em- 
ployed to  vaccinate  hogs  as  original. 
19-1029. 


—  not  to  be  performed  within  year. 

Possibility  of  performance  within  year  as 
taking  contract  out  of  statute. 
19-467. 

—  effect  of  frand  or  part  performance. 
Part  performance  as  affecting  action  for 

breach    of   contract    within    statute. 
19-467. 

Oonatrnotion. 

Custom  as  part  of  contract,  see  Custom 

AND  Usage. 
Contracts  of  United  Statesi  see  UNma) 

States. 

Moving-picture  distribution  contract. 
19-1004   (case  p.  9S7) . 

Controlling  effect  of  practical  construc- 
tion by  parties  in  case  of  doubt  as  to 
import  of  contract.  19-987. 

Construing  contract  so  as  to  make  it  legal 
rather  than  illegal.     19-987. 

Instruments  executed  on  the  same  date 
and  evidencing  the  same  contract 
construed  as  one  transaction.    19-987. 

Printed  blank  contracts  construed  with 
care  so  as  to  avoid  forfeiture.    19-987. 

.—  time  as  of  esaenee  of  contract. 

Motion  picture  distribution  contracts. 
19-1004. 

Validity;  pnblie  poliey. 

Sunday  contract,  see  Sunday. 

Attorneys,  validity  and  effect  of  contract 
after  inception  of  relation  of  at- 
torney and  clletit,  as  to  former's 
compentiatton.  1,0—S47  (cases  pp. 
S30,    S40,    844)  . 

Resale  price,  validity  of  contract  fty 
u-hich  manufacturer,  producer,  or 
tcholeaaler  attempts  to  control. 
19-927. 

Performance;  inflBcleney. 

Substantial  performance  of  contract  for 
manufacture  or  sale  of  ortttie, 
19-816    (case  p.  811). 

Breach. 

Damages  for  breach,  see  Damages. 

Termination. 

Date  of  expiration  of  written  contract  as 
question  of  law.     19-987. 

Reseission. 

Moving  picture  distribution  contracts. 
19-1OO0. 

Effectiveness  of  attempts  to  cancel  con- 
tract as  question  of  law.    19-987. 


The  dash  in  each  citation  stands  for  A.L.B. 
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Pnblle  comteaets. 

Implied  contracts,  see  supra. 
Contracts  of  United  States,  see  UnitB) 
States. 


CONTKIBXrrORT  NEOUOEKCB. 

See  Nbgligenc^ 


*»» 


oomrEBSioH. 

See  Tbotkr  and  Conversion. 

COPTKIGHT. 

Right  of  otener  of  eoyprlgJU  to  oontrot 
resale  pHee  of  copyrighted  produo 
Uona.     19-029. 

Infrlncemaait. 

VetHaratory  judgment  om  to.     19—1187. 

Il«BewaI. 

Renexral  of  copyright  where  author  is 
Jlead.      19—2'OS    (case  p.  SS0) . 

Administrator's  conveyance  of  ri^ht  to 
renew  copyright  after  expiration  of 
time  for  renewal.    19-289. 

Devise  by  author  of  right  to  renew  copy- 
right before  the  beginning  of  the 
year  prior  to  the  expiration  of  the 
copyright.     19-289. 

Executor's  right  to  apply  for  renewal  of 
copyright.    19-289. 

Next  of  kin  of  author,  necessity  that  all 
unite  to  obtain  renewal  of  copyright. 
19-289. 

Purpose  of  renewal  provision  in  copyright 
statute.    19-289. 


CORPORATION8. 


Xa  (•neiml. 

Bonds  of,  see  Bonds. 
Mandamus  to,  see  MANDAMUS. 
Service    of   process    on,    see    Writ 
Process. 


AND 


Seclamtory  judgmente  in  corporate  mat' 
tera.     10-1 13S. 

Power  to  exact  licenae  fees  or  im.poite  a 
penalty  for  heneflt  of  private  indi- 
vidual or  corporation.  19— SOB 
(case  p.  ISO). 

Broker's  performance  of  obligation  to  se- 
cure purchaser  for  property  of  a  cor- 
poration.    19-602. 


Traaafer  of  fraaehlse  or  aaaeta. 

Purchase  of  entire  property  of  corpora- 
tion for  full  value  and  without  fraud, 
purchaser's  liability  to  creditors  of 
selling  corporation.     19-312. 

Ckarter;  ameadmeat  of. 

Filing  amendment  with  proper  public  of- 
ficials, necessity  of.     19-118. 

Fundamental  change,  what  constitutes. 
19-118. 

Legislative  power  to  authorize  amend- 
ment   19-118. 

Power  to  amend  generally.    19-118. 

Statutory  requirements,  necessity  of  com- 
pliance with.    19-118. 

Ooatraets. 

Waiver  of  provision  in  contract  of  sale  by 
corporation  that  it  shall  not  become 
binding  until  countersigned  by  an  of- 
ficer of  the  company.    19-463. 

Otieers. 

I 

Preference  by  insolvent  corporation  to 
ofUcere  or  directors  making  a  con- 
temporaneous toon  to  the  corpora- 
tion.     19-10S7. 

Capital  stoek  aad  atoelkkolders. 

Corporate  stoch  veitHout  par  value. 
19-181    (case  p.  lis). 

Implied  power  to  change  capital   stock. 

19-118. 
Knowledge  of  corporation's  insolvency  not 

charged  to  stockholders.    19-1087. 

^nature  of  atoek. 

Stock  as  evidence  merely  of  right  of  hold- 
er to  share  in  proceeds  of  corporate 
property.     19-118. 

Snbaovlptionai  paymoat. 

IMMUty  to  creditors  of  stockholders 
whose  stock  is  forfeited  or  sold 
for  .nonpayment  of  assessment*. 
10-1090    (case  p.    10S7). 

Permitting  shares  to  Be  changed  from  a 
stated  to  a  non-par  value  as  violation 
of  constitutional  provision  regrarding 
payment  for  stock.     19-118. 

Sale  of  corporate  stock  for  nonpayment  of 
assessments  without  publication  of 
notice  of  sale,  as  required  by  statute; 
creditor's  right  to  object  to.    19-1087. 

—  xichts  of  aliarelioldeva. 

Preference  by  insolvent  corporation  to 
stockholder  making  contempora- 
neous loan  to  the  corporation. 
10-1OS7    (case  p.  10S2) . 

Attack  by  nonassenting  stockholders  on 
change  of  stock  from  stated  to  non- 
par value.     19-118. 
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r-UaMIlty  of  aharelioldeini. 

ZAabtlity  to  credttora  of  atocleholdera 
■whose  gtocle  is  forfeited  or  sold 
for  nonpayment  of  assessments, 
10-1090    (case  p.   10S7). 

Duty  of  seller  of  stock  not  fully  paid  for 
to  see  that  the  one  to  whom  he  trans- 
fers it  is  responsible  for  future  assess- 
ments.   19-1087. 

—  stocUiolflers*  meetlnss. 

Denial  of  voting  power  to  preferred  stock; 
legislative  power  to  permit.     19-118. 

InsolTenoy. 

tLight  of  corporation  to  prefer  creditors. 
19-390    (cases  pp.  30S,  318) . 

Bight  of  insolvent  corporation  to  secure 
officers,  directors  or  stockholders  for 
a  oontemporaneous  loan  to  the  cor- 
poration.   19-10S7  (case  p.  loas)  . 

Equity  jurisdiction  to  charge  as  trustees 
for  creditors  directors  receiving  cor- 
porate property.     19-312. 

Judgment,  rendition  of,  as  necessary  to 
make  person  having  cause  of  action 
for  tort  a  creditor  of  a  corporation. 
19-312. 

Personal  jud^ent  against  directors  who 
have  received  property  of  corporation 
in  cash,  in  favor  of  creditor.    19-312. 

Stockholders  not  charged  with  knowledge 
of  corporation's  insolvency.    19-1087. 

IFovelCii  eovposatloBs. 

¥act  that  atoefc  of  foreign.  corpotwUott 
seeMng  to  do  business  within  the 
state  has  no  par  value  as  affecting 
its  admission.     10—188. 


♦  »» 


608T-PI.US  CONTBACra 

Judicial  notice  as  to.    19-1141. 

COSTS  AVD  FEES. 

Autom^obile  liabUity  insurance,  right  of 
insured  to  recover  expense  of  de- 
fending suit  which  insurer  tihould 
have  defended.     19-S88. 


COURTS. 

Ib  general. 

Juvenile  courts,  see  JuvENiU!  Offenders. 

Ortminal  Ubel  by  attack  on  courts  and 

magistrates.     19—1S17. 
Jteclaration    of    rights    or    declaratory 

judgments  in  moot  eases.-   19—11S7. 

JnrlBdiction  and  powen  In  general. 

Aliens;  jurisdiction  of  court  of  adoption 
proceedings  as  affected  by  fact  that 
parties  are  all  aliens.    19-823. 

—  over  nonresidents;  territorial  limita- 
tlona. 

Temporanr  injunction  against  nonresident 
distributor  of  motion  picture  film  and 
local  exhibitor  without  publication  of 
notice  necessary  to  bring  the  nonresi- 
dent into  the  suit.    19-987. 

Relation  to  other  departmesta  of  gov- 
enunent. 

Review  of  decisions  of  workmen's  compen- 
sation commission,  see  WOBKHEN'S 
Compensation. 

IiogislatlTe  power  as  to. 

Appellate  review  of  evidence,  power  of 

legiaHnture      to      require.      19—7*4, 

(case  p.  733) . 
Declaratory  Judgments,  constitutionality' 

of     statute      permitting.      10—1184 

(case  p.   1110). 

State  and  territorial  eomrta. 

Pendency  in  one  county  of  eJiarge  of 
larceny  as  bar  to  subsequent  charge 
in  another  county  of  offense  which 
involves  both  felonious  breaking  and 
felonious  taking  of  same  property. 
10-030  (case  p.  038). 

Common  pleas,  jurisdiction  of  court  of,  to 
issue  writ  of  mandamus  to  comi>el  ex- 
clusion of  unvaccinated  children  from 
school  in  a  township  in  another  coun- 
ty.   19-1879. 

* «» 

covsnrs. 

Devise  or  bequest  to  "oouaina"  CM  ex- 
eluding  others  than  first  eouatns. 
10-1*10    (case  p.  1*08). 


COtnVTEROI.AnC. 

See  Set-off  and  Counterclaim. 


#»» 


COURTHOUSE. 

As  a  "public  building."     10-8**. 


OOVEHANTS  AND  CONOITIOirS. 

In  general. 

Conditions  in  insurance  policy,  see  Insur- 
ance. 

Motion    picture    distribution    eontraoto, 
conditiims  in.      10—lOOS. 


Tbe  dash  in  eaeh  citation  stands  for  A.I1.R. 
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As  to  real  property. 

In  lease,  see  Landlord  and  Tenant. 
In  oil  and  eras  lease,  see  Mines. 

—  restrlotijiK  vae  of  property. 

Jnn  or  hotel,  u^utt  eonatttutea,  witMn 
tneantno  of  restrictive  covenant. 
lO-aZO   (ease  p.  613). 

Validity  of  covenant  by  owner  of  two 
hotels  when  sellinj;  one  of  them,  that 
he  will  not  run  the  other  as  a  hotel  for 
a  period  of  years.    19-613. 


CREDITOR'S  BIIX. 

To  reach,  compensation  payable  from 
goremment  to  railroad  under  Fed' 
eral  control.     19—679. 


CRIMIN AI.  LAW. 


In  K*>BraL 

Bail,  see  Bail  and  Recognizance. 
Criminal  responsibility  for  libel,  see  Libel 

AND  Slander. 
Violation  of  liquor  law,  see  Intoxicating 

Liquors. 

Juvenile  delinquents,  see  Juvenile  Of- 
fenders. 

See  also  Burglary;  Embezzlement;  Lar- 
ceny. 

Hesiiination  of  puVUe  offloer  pending 
criminal  prosecution,     10-t47. 

btentt  motive. 

Larceny  or  emheztlement  as  affected  hy 
purpose,  to  take  or  retain  property 
in  payment  of  or  as  security  for  a 
claim.     10—SOa    (case  p.  207). 

Necessity  of  criminal  intent  in  case  of 
offenses  malum  prohibitum.     19-133. 

Attempts. 

Conviction  of  attempt  upon  evidence  show- 
ini;  consummated  commission  of  the 
crime.    19-721. 

Parties  to  offense. 

Itushand's  criminal  responsihiUty  for 
violation  of  liquor  lato  by  wife. 
19-136  (case  p.  133). 

Former  Jeopardy. 

Conviction  or  acquittal  of  larceny  as  har 
to  prosecution  for  burglary,  19—699 
(case  p.   623) . 


Pendency  in  one  county  of  charge  •/ 
larceny  as  bar  to  subsequent  charge 
in  another  county  of  offense  urhich 
involves  both  felonious  breaking  and 
felonious  taking  of  same  property. 
19-636  (case  p.  032) . 

Acquittal  of  part  of  a  singrle  crime  as 
barring  prosecution  for  offense  made 
up  of  the  whole  or  part  of  the  same 
crime.    19-632. 

Conviction  of  part  of  a  single  crime  as 
barring  prosecution  for  offense  made 
up  of  the  whole  or  part  of  the  same 
crime.     19-632. 

Estoppel  to  plead  former  jeopardy. 
19-632. 

General  rule  as  to  when  Jeopardy  attaches. 
19-632. 

Pleading  former  jeopardy  as  proper  man- 
ner of  raising  question  whether  con- 
viction or  acquittal  of  part  of  a  crime 
has  occurred.    19-632. 

Proeadnre. 

Variance  see  Evidencb. 

Jury,  see  Jury. 

Venue,  see  Venue. 

Orig^inal  affidavit  charging  crime,  which  is 
amended  after  motion  to  quash,  as 
part  of  record  on  appeal.    19-623. 

—  pleadlac;  motioni. 

Conviction  or  acquittal  of  part  of  crime, 
how  question  raised.     19-632. 

Estoppel  to  plead  former  jeopardy. 
19-623. 

Estoppel  of  accused  to  except  to  order  sas- 
taining  his  own  motion.     19-623. 


CROS8IN08, 

Injury  at  railroad  crossing,  see  Railroads. 


♦  »» 


Oira.VERT. 

In  railroad  embankment,  see  Railroads. 


CV8TODT. 

Of  infant,  see  Infants. 


*«» 


CUSTOM  AND  1T8AOE. 

Trade  custom  incorporated  by  implication 
in  contract.    19-987. 
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DAMAGES. 

PniiitiTe  or  exemplary. 

JHreetor  General  of  Railroads' 
for.     19-090,  097. 

Oa  eoatraeta. 


UaTHllty 


Bank's  hreacH  of  duty  in  respect  to  col- 
lection of  commercial  paper. 
19—666    (cases  pp.  S47,  661). 

Moving  picture  distribution  contracts, 
19-lOOS. 

IbJiit7  to  real  property. 

Drainage  of  oil  and  gas  lands  by  lessee's 
failure  to  drill  "protection"  wells, 
19-460. 

Feraonal  Injuries. 

Ten  thousand  dollars  is  proper  damages 
for  injury  to  spine  of  woman  fifty- 
eight  years  old.     19-1362. 

Eminent  domain  eases. 

Measure   of  compeniuition    to   oicner   of 

4ee  xcltein  telegraph  or  telephone  line 

is   erected    along    railroad    right   of 

.    way  or  Highway.     19—383    (case  p. 

aso). 

Accessibility  of  telephone  line  to  abutting 
property  as  affecting  damages  for  the 
condemnation  of  \he  right  of  way  for 
the  line.    19-380. 

Consideration  of  the  fact  that  line  may  be 
made  to  carry  wires  of  other  com- 
panies.   19-380. 

Trespass  committed  by  maintenance  of 
line  between  time  of  construction  and 
time  damages  were  fixed  as  element  of 
damages.    19-380. 

Counsel  fees,  oo«ta,  and  expenses  of  lit- 
igation  as  element  of. 

Bank's   failure   to   preserve   UahUity   of 

indorser  on  commercial  paper  held 

for  collection;  cost  of  action  against 

discharged     indorser    as    part    of. 

■*  19-676. 


DAKcnro. 


Dance     hall     or     public     dance     as     a 
nuisance,    19— mi   (€!ase  p.  1439) , 


*  «  » 


DANGEROUS  AOENOT. 

Electricity,  see  Electricity. 


DEBTS. 


Of  decedent,  see  Descent  and  Distribu- 
tion; Wills. 

Larceny  or  embezzlement  as  affected  by . 
purpose  to  take  or  retain  property 
in  payment  of  or  as  security  for  a 
claim.     19—303   (case  p.  297) . 


DECEDENT. 


Debts  of,  see  Descent  and  Distribution; 
Wills. 

Criminal  responsibility  for  defaming  de- 
•    ceased   person.      19—1620. 


DECEIT. 

See  Frath}  and  Deceit. 


DECIJIlBATORT  J1TDOMENT8. 

See  Judgments. 


»»» 


DEEDS. 

Acknowledgment  of,  see  Acknowledg- 
ment. 

Damages  for  bank's  breach  of  duty  in 
surrendering  attached  d«ed  before 
payment  of  draft  held  for  collection. 
19-687. 


♦  »» 


DEEDS  OF  TBVST. 

See  Mortgage. 


e«» 


DEFENDANT. 

Parties  defendant,  see  Parties. 
e« » 
DEFENSES. 

To  civil  liability,  see  Action  or  Suit. 


DEBTOR  AND  CREDITOR. 

Judgment  debtor's  right  to  appeal  from 
order  awarding  portion  of  recovery  to 
plaintiff's  attorney.    19-391. 


DEUVERT. 

Of  insurance  policy,  see  Insurance. 
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DEMAND. 


Jury  trial,  making  demand  for,  a  eondi* 
tion  of  right  to.    19-61. 


DEMURRER. 


See  Pleadino. 


DEPARTMENT  MANAGER. 

Aa  independent  contractor,     19—ft61. 


**• 


DEPORTATION  FROM  STATE. 

Evidence  in  action  for  false  imprisonment 
and  forcibly  deporting  one  from  state. 
19-664. 

Liability  of  persons  assisting  in  illegal 
deportation.    19-664. 


DESCENT  AND  DISTRIBUTION. 

Itight  of  heir  or  devisee  to  have  real 
property  exonerated  from  lien  there- 
on at  expense  of  personal  estate. 
19-1429    (oase  p.   X421). 


DESKS. 

Substantial  compliance  with  plans  and 
specifications  for  manufacture  of. 
19-811. 


DETINUE. 


manom«r    in    pleadino    of    individual 

holding  offloe  of.     19—6S8. 
Po\cer    to    limit    liability    for    baggage. 

19-697. 
Validity  and  construction  of  orders  of. 

19-eS4,  097. 
Trorle*n«n'«  compenaation  act  of  state  aa 

applying  to.     19—097. 

UabUit7. 

Allegation  of  negligence  of,  aufflcieney. 
19-998. 

For  fire  set  by  railroad.    19—690. 

For  injury  to  vessel  colliding  \cith  an- 
other also  under  Federal  control. 
19-088,  089. 

For  statutory  penalty.     19—09S,  090. 

For  nuMeiotia  prosecution.     19—087. 

On  oauae  of  action  arialng  prior  or  sub- 
sequent to  Federal  control.    19—0S7, 

Aotioaa  by  or  acaiaat. 

As  proper  party  defendant,  see  Parties. 

Substitution  of,  or  for,  see  Pabtieb. 

Appeal  bond.  Director  General's  dutv  to 
give.     19—087. 

ApplicabUity  to  appeal  by,  of  state  stat- 
ute imposing  8  per  cent  damages  on 
a/fimuinoe  of  Judgment  appealed 
from.     19—090. 

Freight,  Director  General  aa  proper 
party  plaintiff  in  action  for 
10-08O. 

Garnishment  of.     19—079. 

Ualldous  interference  with  contract  be- 
txreen  railroad  company  and  an- 
other. Director  General's  rigiM  to 
sue  for.      19—087. 

New  trial.  Director  Genenil'a  rigiht  to, 
upon  reversal  on  appeal  toJeeM  by 
railrotid  company  alone.    19—099. 


See  Replevin. 


#■» 


DEVISE. 


See  Wills. 


♦  «» 


DIABETES. 

Worlemen's  compensation,  recovery  for 
death  to  which  pre-existing  diabetes 
contributea.      19-107. 


DIRECTOR      OENERAI.      OF      RAIIi- 
ROADS. 

In  generaL 

Judicial  notice  of  orders  of.     19—098. 


a  to 


DISBARMENT. 

Of  attorney,  see  Attorneys. 


DISCHARGE. 


Of  attorney,  see  Attorneys. 

Of  incompetent  person  from  confinement, 

see  Incompetent  Persons. 
Of  employee,  see  Master  and  Servant. 


4»» 


DISCRETION. 


Review  of,  on  appeal,  see  Appeal  and  Er- 
ror. 
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DISEASE. 

See  also  Contagious  and  Infectious  Dis- 
eases. 

Workmen's  compensation,  tnturn  or 
death  oaused  by  pre-eseistincr  disease, 
or  to  v^tieh  oitcft.  disease  con- 
tributes. 10—98  (cases  pp.  SO,  83, 
90), 


4  »» 


DISIiOTAX.TT. 

As  ground  for  diabarment  of  attorney. 
19—930    (case  p.  031). 

As  justification  for  assault  upon  and 
transportatioa  of  person  out  of  state. 
19-664. 


♦  »» 


DIZZINESS. 

Worlemen's  compensation,  recovery  for 
injury  or  death  as  affected  by  diisl- 
ness.     lO—OO. 


DOOUMENT. 


What  amA>unts  to  asportation  which  wfU 
support  charge  of  larceny  of. 
19-729. 


*»» 


D008. 


See  ANIHAL& 


*■» 


DRAMA. 


See  Plat. 


<«» 


DBDMKENHESSk 

"Workmen's  oompensation.  recovery  for 
injury  or  death  to  ivhfdt  delirium 
trwnens  contributes.     19—106. 


What  anunints  to  asportation  which  uiiU 
support  charge  of  laroeny  of. 
19-729. 


EASEMENTS. 


Declaratory    judgment    as    (o    right    te 
easement.     19—1130. 


««♦ 


EIJBOTION  OF  REMEDIES. 

Under  workmen's  compensation  act,  see 
Workmen's  Compensation.  * 

Lessor's  remedy  for  failure  of  lessee, 
under  oil  and  gas  lease,  to  drill 
"proteetUm"  weUs.     19-4*8. 

Foreclosure  of  purchase-money  mortgage 
as  releasing  liability  of  mortgagor 
and  his  assignees  on  purchase-money 
notes.    19-1421. 


♦  »» 


EUIOTIONS. 

Mandamus  to  officers,  affecting  election 
matters,  see  Mandamus. 

Absentee  voters  law,  validity,  construe- 
tion,  and  effect  of.  19—803  (case  p. 
304). 

Independent  candidate  nominated  by  peti- 
tion; right  to  place  name  on  ballot. 
19-304. 

Mail  registration,  validity.    19-304. 


EI.ECTRICITT. 


♦  <» 


Xnjarlea  by. 

Idability  of  one  maintaining  eleetrie 
wire  over  or  near  highway  for  in- 
jury due  to  breaking  of  wire  by  fall 
of  tree  or  limb,  19—801  (case  p. 
797). 

Evidence  in  action  for  injury.    19-79V. 

—  «oiitrib«t«ry  aecUcenee. 

Xiescuing  or  attempting  to  rescue  per- 
son in  peril.      19—32, 


DDST. 

Workmen's  compensation,  death  front 
attack  of  heart  disease  caused  by 
breathing  dust-laden  air,  19—119 
(case  p.  107). 


EUBVATIOK. 


Carrier's  duty  to  file  schedule  of  charges 
for  grain  elevation.      19—984. 


Tlie  daak  In  eaeb  dtatloa  stands  for  A.L.R. 
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EUBVATOBS. 


JBI«vator  companies  as  independent  eon' 
tmctora.     19—261. 


^»» 


XUaiBIUTT. 

Of  ofiScers,  see  Officebs. 


SKBAinUIEirT. 


DiverBion  or  obstruction  of  water  by,  see 
Railroads. 


ERaZME  HOVSE. 
ila  a  "publio  buOdtng."     19-64S. 

EPIXSP8T. 

Worhmen'a  cotnpenaaUon,  recovery  a* 
affected  by  pre-existing  epHepey. 
19-97  (caaee  pp.  ao,  90) . 


EQUITABLE  ASUGNMEMT. 

See  Assignment. 


EMBAROO. 


Director  General  of  Railroads'  embargo 
against  shipment  of  silk  as  freight. 
19-078. 


♦  «» 


EMBEZZLEMENT. 


Purpose  to  take  or  retain  property  in  pay- 
ment of  or  as-  security  for  a  claim 
as  affecting  embezzlement.  19—303 
(case  p.  297) . 

Intent  to  deprive  owner  of  his  property 
and  appropriate  the  same  as  neces- 
sary element  of  embezzlement. 
19-297. 

Retaining  collateral  for  notes  and  "other 
indebtedness,"  after  notes  are  paid, 
as  security  for  an  undetermined  in- 
debtedness.    19-297. 


EMEROENCT. 


Contributory  negligence  in  acting  in,  see 
Negligence. 


ENDOWMENT  POUCIES. 

Respective  rights  of  inmired  and  bene- 
ficiary in.    19— es*  (case  p.  9*9)  . 


EQUITY. 

Jnrlsdietloa. 

Questioning  for  first  time  on  appeal,  see 
Appeal  and  Error. 

Action  to  charge  corporate  directors  re- 
ceiving proceeds  of  sale  of  corporate 
property  as  trustees  for  creditors. 
19-812. 

—  retalnlnc 

Adjudication  of  all  matters  in  issue  and 
affording  complete  relief.    19-430. 


ESTOPPEIk 


On  appeal,  see  Appeal  and  Error. 

Former  jeopardy,  estoppel  of  accused  to 
plead.     19-623. 

Conveyance  of  real  estate,  one  accepting 
share  of  proceeds  estopped  to  dis- 
affirm.    19-830. 


♦  «» 


EMINENT  DOMAIN. 

Measure  of  damages  in  eminent  domain 
cases,  see  Damages. 

Right  to  compensation  of  otoner  of  fee 
when  telegraph  or  telephone  line  is 
erected  in  htghteay.  19—393  (case 
p.  3SO). 


EVIDENCE. 

Rules  of  decision  in  reviewing,  on  appeal, 
see  Appeal  and  Error. 

Jndleial  notice. 

Director  General  of  Railroads'   orders. 

19-998. 
federal  control  of  railroads.     19—998, 

699. 
Joint  resolution  and  acts  of  Congress  re- 
specting  Federal    control   of  ptibUe 

utilities.     19-698. 
Presidential    proclamation    taking    over 

telephone  and  telegraph  companies. 

19-698. 
Presidential     proclamation     appointing 

Director      General      of      Railroads. 

19-698. 
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Vermont  Industrial  School,  suitability  for 
care  of  dependent  child.     19-610. 

PreanmptioBi  and  barden  of  proof. 

Constitutionality  of  statute  as  to,  see 
Constitutional  Law. 

Interstate  employment,  duty  of  employee 
seeking  recovery  under  Federal  em- 
ployers' liability  act  to  establish. 
19-751. 

—  laxirii  ordlaanoes. 

Assailant  of  validity  of  statute  has  bar- 
den of  vindicating  his  position. 
19-118. 

^  identity. 

Presumption  of  identity  from  identity  of 
surname  where  one  party  has  a  cer- 
tain Christian  name  and  the  other 
simply  the  initials  of  such  name. 
19-1068. 

—  fraad;  cood  faith. 

Attomeya,  validity  ot  contract  after  in- 
ception of  relation  ot  attorney  and 
client,  as  to  former's  ottmpenaation. 
lOSSS. 

Attorney's  contract  with  client  as  pre- 
sumptively invalid.     19-8S0. 

—  BeKUceaee. 

Injury  to  passenger  bv  fall  in  alighting 
from  car,  caused  by  obstructions  on 
platform.     19-1362. 

^official  acts. 

Acts  of  officer  in  line  of  duty  presumed  to 
be  legally  done.     19-1068. 

—  insnrance  eoatraots. 

Burden  of  establishing  claim  that  deliv- 
ery of  policy  was  made  by  mailing  it 
unconditionally  to  the  soliciting  agent 
for  that  purpose.     19-618. 


False  imprisonment  in  deporting  person 
from  state  evidence  of  victim  s  dis- 
loyalty and  refusal  to  contribute  to 
patriotic  objects.    19-664. 

•- eharaeter;  reputation. 

False  imprisonment,  evidence  of  reputa- 
tion and  character  of  defendant. 
19-664. 

—  similar  aeta  or  faets. 

Fall  of  limbs  from  trees  on  other  occa- 
sions in  action  for  injury  from  elec- 
tric shock  due  to  fall  of  limb  across 
electric  wires.    19-797. 

—  eontraota. 

Diligence  in  attempting  to  purchase  else- 
where on  breach  of  contract  of  sale, 
evidence  to  show.    19-467. 

Weicht,  eSeot,  and  «nfleioney  —  «««•«. 

Injury  to  street  car  passenger,  indicating 
**   a  fall  with  great  force,  as  corroborat- 
ing her  testimony  that  she  fell  be- 
cause tripped  by  obstruction  on  plat- 
form.    19-1362. 

—  fraud  or  good  faith. 

Presumption  of  fraud  in  contract  of  at- 
torney with  client,  sufficiency  of  evi- 
dence to  overcome.     19-830. 

—  eapaeityi  eoatpeteacy. 

Doubt  of  insanity,  sufficiency  of  evidence 
to  raise.    19-711. 


^  motiTe. 

Reason  given  for  motive,  conclusiveness 
as  against  presumptions  and  infer- 
ences.   19-830. 

—  dooniaenta  generally. 

Affidavit  of  absent  witness,  weight  of, 
where  counsel,  to  avoid  a  continuance, 
admitted  that  witness  would  testify 
as  stated  in  affidavit.    19-1362. 


'—as  to  damaces. 

Face  of  paper  a»  prima  fade  meoaure 
of  damages  for  hank's  hrea<^  of  duty 
in  respect  of  coVeetion  of  commer' 
cial  paper.     10—S6O    (ease  p.  6*7). 

Owner's  duty  to  prove  actual  loss  in 
ease  of  bank's  breach  of  duty  in  re- 
spect  to  collection  of  oommercial 
paper.     1^-802. 


—  eontraets. 

Guaranty  by  president  of  vaccine  com- 

gany  of  immunity  from  cholera  of 
ogs    vaccinated    by    his    company. 
19-1029. 

Varianoe. 

Attempt,    conviction    of,    upon    evidence 

showing  consummated  commission  of 

crime.     19-721. 


Opinion  evidence. 

Person's  right  to  testify  to  his  own  intent. 
19-830. 


^*» 


EXCHAKOB. 


Evidence  wrongfully  obtained. 

Illegal   search,   admissibility  of  evidence 
obtained  by.    19-641. 


Affreements  in  relation  to,  as  tciOiin 
Statute  of  Frauds.  10^1140  (case 
p.  1137). 
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Sale  under,  see  Judicial  Saul 
Levy  on,  see  Lett  akd  Sbizube. 

Federal  eontrol  of  oarrier  o»  affecting, 
19-998. 

■nppleaientary  proeeedlac*. 

Court's  power  to  compel  judgment  debtor 
to  open  a  safe  deposit  box  to  permit 
sheriff  to  levy  execution  on  the  con- 
tents.    1&-861. 


EXECTTTORS 


Za  ceneraL 


Aim       ADMINIITBA. 
TOBS. 


Deetaratorg  Judgmenta  in  matter*  re- 
mpecting  ettatea.     19—liao. 

Copyright,  executor's  right  to  apply  for 

renewal  of.    19-289. 
Copyright,  administrator's  conveyance  of 

right  to  renew,  after  expiration  of 

time  for  renewal.     19-289. 

ladebtadaesa  of  eatat*. 

Uens,  right  of  heir  or  deviaee  to  have 
real  properti/  exonerated  from  lien 
thereon  at  expense  of  per»onal  es- 
tate.   10-t*g9  (COM  p.  X491). 


♦  »» 


EXEMPLART  DAMAGES. 

See  Damages. 


4t» 


EXEBTIOK. 

See  Oterkxsbtion. 


EXPEDinO'DS  TRAH8POBTATIOK. 

Carrier'H    duty    to    file    achedulea    for. 
19-OSS. 


EXPRESS  COKPAIfT. 

Federal  control  <m  affeclina  liability  for 
autt  for  personal  injuries.     19—694. 


ETEfl. 

Worlcmen's  compensation,  recovery  for 
injitrii  to  eyes  as  affected  by  pre- 
existina  dinease.     lO—tOO. 


■Workmen's  oompenaoNon,  recovery  fe^ 
injury  or  death  caused  by  faintbtg, 
or  to  vihioK  fainting  contribute*, 
19-99. 


♦  *» 


FAUk 


Workmemf*  eompenaaUon,  recovery  fmr 
death  from  heart  dtseaae  q»  affected 
by  /ott.     19-1 1«.  --, 


*«» 


FAUJirO  OBJECTS. 


Btectrie  xetre  over  or  near  highwmyr 
broken  by  fall  of  tree  or  limb,  Ua- 
bUity  of  one  nuiintainina  wire  for  <«•- 
Jury.     19-801    (case  p.  797). 


♦  »» 


FALSE  mPBISOKMEHT. 

MaUee  oful  want  of  probable  cauee  am 
Hementa  of  aeUon  for  false  iwipriaon- 
ment.     19—071   (case  p.  09*) . 

Deportation  of  person  from  state,  liability 
of  persons  assisting  in,  for  false  im- 
prisonment.    19-664. 

Evidence  of  disloyalty  of  one  forcibly  de- 
ported from  state  and  his  refusal  to 
contribute  to  patriotic  objects. 
19-664. 

Evidence  of  reputation  and  character  of 
defendant     19-664. 

Joint  liabUity  for.    19-664. 

Defenses;  Jastlfleatl«a. 

Consent  under  compulsion  to  illegal  trans- 
portation from  state  as  defense  to 
liability  therefor.     19-664. 

Disloyalty  of  victim  as  justifying  citizens 
in  transporting  him  out  of  the  state. 
19-664. 

Protection  of  victim  from  injury  by  others 
as  defense  to  liability  for  illegally 
transporting  person  from  state. 
19-464. 


4»» 


FA1III.T-PUBPOSE  DOCTBIHE. 

lAabUity  of  owner  under,  for  injuries  ttg 
automobile  while  being  used  by 
memlter  of  his  family.  19—aS7r 
(case  p.  aS4) . 


FASTENED  ABTTCIS. 

What  amounts  to  asportation  trfcicfc  «e<B 
support  charge  of  larceny  o/. 
19-7S9. 
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■ConatracHon    of    Federal    control    act. 

10-990,   093,   090,   097. 
JSxtent  of  Federal  control  of  public  utO- 

Utea  generally.     19-087-097. 
FalidUy  of  Federal  control  tu:t.    /9—078. 

Amendment  so  as  to  substitute  presiden- 
tial agent  for  railroad  company  in 
suit  for  injuries  during  Federal  con- 
trol.    19-675. 

Presidential  agent  as  proper  defendant  in 
suit  for  injuries  inflicted  by  railroad 
under  Federal  control.     1&-676. 

Jlailroad  company's  liability  for  injurie* 
inflicted  during.     19-675. 


FEDEBAIi  OOVEBNMENT. 

-^ee  United  States. 

♦«» 

FEIXOW  SERVANTS. 

-See  Master  and  Servant. 
♦«» 

FERRIAGE. 

■Carrier'8    duty    to    file    achedwiea    for. 
19-983. 


FIUNO. 

•Of  carrier's  rates  with  Interstate  Com- 
merce Commission,  see  Carriers. 


^«» 


FINES. 


Mamlamua  to  enforce  performance  of 
public  duty  by  officer  who  la  subject 
to  fine.     19-1382  (case  p.  1379) . 


FIRE  DEPARTMENT. 

Motor  vehicle  regulation*  aa  appUoable 
to  fire  apparatus.     19—*S9. 

Right  of  way  of  apparatus  gbin^r  to  fire; 
traveler's  duty  as  to.    19-452. 


*«» 


FIRES. 

Proximate  cause  of  loss  or  injury  by,  see 

Proximate  Cause. 
Liability    of   railroad    company    for,    see 

Railroads. 


Meacuing  or  attempting  to  reaeue  peraon 
in  danger.     19—30. 

Telephone  connection  i  queation  of  proxi- 
mate oauae  aa  affecMng  liability  for 
damages  by  fire  because  of  failure  to 
obtain.     19-1419    (case  p.    1413). 


4»» 


FITS. 

Workmen'a  eoTnpensatton.  recovery  for 
injury  or  death,  aa  affected  by  fit. 
19-97. 


FXJLOOING  TRAHr. 


Contributory  negligence  in  attempting  to 
flag  train  to  avoid  accident.    19— SO. 


TIMOH. 

Liability  for  injuries  by,  see  Waters. 


FOG. 

negligence  or  contributory  negligence  in 
proceeding  along  street  or  highway 
in  fog.     19-809    (case  p.  804). 

Failure  to  provide  lights  for  streets  in  a 
fog.    19-864, 


FOREOI.OSIl'RE. 

Of  mortgage,  see  Mortgage. 


»«» 


FOREIGN  CORPORATIONS. 

See  Corporations. 

4  »  » 

FOREIGN  RUIERS  OR  OFFIOIAIJS. 

Criminal  libel  by  attack,  on.     10—1519. 


■♦»» 


FORFEITURE. 

Of  oil  and  gas  lease,  see  Mines. 

Stockholder's  liability  to  creditors  after 
stock  has  been  forfeited  or  sold  for 
nonpajrment  of  assessments. 

19—1O90   (case  p.  1087). 
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Acceleration  provision  in  mortgage  as  a 
forfeiture  against  which  equity  will 
relieve.    19-280. 

Construing  contract  bo  as  to  avoid. 
19-987. 


♦  »» 


FOSMEB  JEOPABDT. 

See  Criminal  Law. 


See  Poultry. 


FOWIA. 


«■» 


FBAUS  AMD  DECEIT. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Misrepresentations  in  insurance  policies, 

see  Insurance. 
As  ground  for  annulment  of  marriage,  see 

Marriage. 

Jtamages  a«  against  one  teho  has,  hv 
fraud,  procured  gooda  without  sign- 
ing required  contract  aa  to  mainte- 
nance of  resale  price.     10—080. 

Inference  front  cireuntstances  of  bad 
faith  on  part  of  persona  receiving 
property  front  one  ujho  received  tt 
from  an  incompetent.  19—67  (aaae 
p.  03). 

Knowledg^e  of  suspicious  circumstances, 
doubt  of  transferrer's  title,  or  gross 
negligence,  as  defeating  title  of  trans- 
feree of  one  who  obtained  property 
from  incompetent.     19-63. 


aABIIZBHlCBllT. 
Of    eontcNta    «/    aafety    deposit     box. 

federal   control   aa   affecting    right    to. 
19-979,  ess,  997,  OSS. 


OAB. 

In  mines  generally,  see  Mines. 

What  amounts  to  aaporlation  ttitieh,  tr<U 

antpport     charge      of      tareeny      of. 

19-729. 
Xteaeuing  or  attempting  to  rescue  person 

in  perU  from,  aa  cotUributory  neglt- 

genee.    19—31. 


««» 


OIFTS. 

Acceptance  of  gift  of  money  with  knowl- 
edge that  donor  is  charged  with  lar- 
ceny of  it    19-63. 


OONORKHEA. 


Worlemen'a  ctnnpensation,  recoverff  for 
injury  or  death  to  u>hlcit  gonorrhea 
contrihutea.    19—104. 


e »» 


GOODS  IH  8TOBE. 

What  amounts  to  aaportation  trhidt  tcitl 
aupport  charge  of  larceny  of. 
19-730. 


♦  »» 


FRAUDS,  STATUTE  OF. 

See  Contracts. 


FRAUDUI.ElfT  CONVEYANCES. 

Preferences  by  insolvent  corporation,  see 
Corporations. 


♦  «» 


GAMING. 

What  eonstitutea  inn  or  hotel  within 
meantnsi  of  statute  as  to  gambling. 
19-530. 


Common     carrier, 
19-140. 


GARAGE. 

garage 


keeper     as. 


GOUT. 

Wotlemen'a  compensation,  recovery  for 
injury  to  u^hich  gout  eontribut«». 
19-107. 


GRAIN. 

State  statute  in  relation  to  inapefting 
and  grading  of  grain  aa  unlareful 
burden  on  interstate  cotnmerre. 
19-10*  (caae  p.  1*8). 

What  amounta  to  asportation  which.  trUl 
aupport  charge  of  larceny  of, 
19-780. 

Purchase  of,  for  shipment  and  sale  in 
other  state  as  interstate  commerce. 
19-148. 


Italic  type  Indloatei  points  with  anitotatijBa;  roiaaa  type,  polata  without. 


Digitized  by 


Cjoogle 


COMBINED  INDEX  TO  NOTES  AND  CASES. 
ORAIir  ElEVATOBS.  HAUX.AOE. 

See  £u!VATOii& 


1667 


Carrier's    duty    to    file    aeiiedules    for. 
19-983. 


#«  » 


OTTARANTT. 

Statute  of  Frauds  as  to,  see  Contracts. 
Sufficiency  of  evidence  to  show.    19-1029. 

OVABDIAH  AHD  WARD. 

Mtnwrity  of  parent  as  affecting  right  to 
guardianfhip  or  cuntody  of  person 
or  estate  of  child.  19—1043  (case  p. 
1038) . 

Father's  right  to.    19-1038. 


HABEAS  CORPITB. 


Errors  cannot  be  corrected  by  writ  of 
habeas  corpus.     19-610. 

Immunity  of  one  coming  into  jurisdiction 
to  prosecute  habeas  corpus  to  secure 
custody  of  his  child  from  service  of 
process  in  adoption  proceedings  by 
the  custodian.     19-823. 

Lack  of  jurisdiction  or  authority  of  court 
to  make  particular  order  in  question 
as  ground  for  relief.    19-610. 


« «» 


HAlfS  CABS. 

Contributory  negligence  in  attempting  to 
remove  liand  or  push  cars  to  avoid 
collision.    19-SlS. 


HARDENIHG  OF  THE  ARTERIES. 

See  Arteriosclerosis. 


4»» 


HARNESS. 

What  amounts  to  asportation  which  will 
support  charge  of  larceny  of. 
19-730. 


HASTE. 

Workmen's  compensation,  recovery  for 
death  from  attack  of  heart  disease 
caused  by  hurrying.     19—116. 


HEALTH. 


Requiring  vaccination  of  school  children, 
see  Schools. 

Theater  as  public  building  within  mean- 
ing of  health  statute.    19-689. 


4  «» 


HEALTH  RESORT. 

As  a  hotel  or  inn.    19—626. 

•  ■  > 

HEART  DISEASE. 

WorTem.en's  com,pensation,  recovery  for 
death  from  heart  disefise.  19—110 
(case  p.  107) . 


HEAT. 

Workmen's  compensation,  recovery  for 
death  from  attack  of  heart  disease 
caused  by  working  in  high  tent' 
perature,     19—113. 


HERNIA. 


Workmen's  compensation,  recovery  for 
injury  or  death  as  affected  by  pre- 
existing  hernia.     19—102. 


4«» 


HIGHWAYS. 

In  general. 

Disqualification  of  employee  of  railroad 
company  using  city  streets  to  hold 
office  of  city  commissioner.     19-1116. 

Notice  by  town  board  to  abutting  owner 
to  remove  tree  from  highway  as  plac- 
ing him  under  legal  duty  to  remove 
it.    19-1016. 

Defects!  liability  for  injury  to  travel- 
ers. 

Liability  for  Injury  due  to  condition  of 
trees  in  or  oi-erhanfilng  highway. 
19-lOSl   (case  p.  lOlO). 

Fog;  failure  to  provide  lights  for  streets 
in  a  fog.     19-864. 

Fog  bank,  duty  of  municipality  to  provide 
barriers  to  protect  against  danger  of, 
at  point  where  street  car  tracks  cross 
a  stream  under  conditions  provided 
by  public  service  commission.    19-864. 
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Notice  by  town  board  to  abutting  owner 
to  remove  tree  from  highway  as  plac- 
ing him  under  legal  duty  to  remove  it. 
19-1016. 

—  aasiuBptloB  of  riak;  eoatrilraioiy  aec> 
ll(«Bee. 

Negligenee  or  eontrihutory  negligence  in 
proceeding  along  street  or  highwaff 
<n  fog.    l»-se9  (oaae  p.  se4) . 

Assumption  by  traveler  of  risk  of  injury 
from  falling  trees  where  no  liability 
wiUi  respect  to  them  is  imposed  upon 
public   authorities.     19-1016. 

Fog;  negligence  of  one  who,  knowing  the 
conditions  under  which  a  street  and 
car  tracks  are  carried  over  a  stream, 
proceeds  toward  the  stream  in  a  thick 
fog.    19-864. 


»«» 


HOG  CHOLERA. 

Guaranty  of  results  by  president  of  vac- 
cine company  if  his  company  is  em- 
ployed to  vaccinate  hogs  as  originaL 
19-1029. 

Warranty  of  immunity  from  the  disease 
not  implied  by  contract  to  vaccinate 
hogs  against  cholera.     19-1029. 


HOSPZTAIk 

A»  a  "puUio  buUding."    19-S*tl. 
•  >• 
HOTEUB. 

See  Innkeepers. 

e  ■» 


HUMAJTE  SOCIETIES. 

Dog  Uoenae  or  tax  tor  benefit  of  Humanm 
•ooiety.    19-'»08  (ease  p.  ISO)  . 


#»» 


KUSBAHD  AXB  WIFE. 

Liability  of  owner  of  automobile  for  in- 
jury while  spouse  is  using  ear,  aee 
Automobiles. 

Criminal  reeponetbility  of  hvsband  for 
violation  of  Uguor  law  by  v>tfe. 
10-iae  (oaae  p.  133). 


IDEMTITZ. 


Presumption  and  burden  of  proof  as  to,  see 
Evidence. 


HOLDIHO  OVER. 

By  tenant,  see  Landlord  and  Tenant. 


4»» 


Homcn>E. 

KilUng  by  aet  gun  or  Mmilar  device  on 
defendant's  own  property.  10—1437 
(case  p.  1431). 

Rape,  death  of  intended  victim  from  shock 
before  attempt  to  penetrate  her  per- 
son, as  affecting  statutory  liability 
for  homicide  in  attempting  to  rape. 
19-783. 


HOOK. 


IIXEGITIMAOT. 
Declaratory  Judgment  a*  to.    19—118S. 


4«» 


IMPUED  OOMTRACT. 


See  Contracts. 


nCPRISOmSENT. 


Mandamus  to  enforce  performance  of 
public  duty  by  officer  who  i»  eubieet 
to  imprisonment.  19—13S9  (case  p. 
1S70) . 


mPRISOmCElfT  FOR  DEBT. 


What  amounts  to  asportation  which  will      Penalty  for  keeping  dog  without  license 
support     charge     of      larceny     of.  ^  imprisonment   for  debt     1»-180. 


19-730. 


#■» 


IMPURE  AIR. 


HORSES. 

Oontrthutory  negligence  in  attempting  to 
stop  runareay  horse.     10—28. 


Worknten's  compensation,  recovery  for 
death  from  attack  of  heart  diatiue 
caused  by  breathing  impure  air. 
19-113. 
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XirCOMPlBTEHT  PERSON. 

Xnferenee  fr«m  oireumataneea  of  bad 
faith  on  part  of  persona  receiving 
property  from  one  who  received  it 
from  an  incompetent.  1^-67  (case 
p.  08). 

ShouHng  as  to  mental  oondtUon  whieit 
will  entitle  one  restrained  on  ground 
of  insanity  to  release.  10—716  (ease 
p.  711). 

Doubt  of  insanity,  sufficiency  of  evidence 
to  raise.    19-711. 

Knowledge  of  suspicious  circumatancea, 
doubt  of  transferrer's  title,  or  gross 
negligence,  as  defeating  title  of  trans- 
feree of  one  who  obtained  property 
from  incompetent.    19-63. 


•  ■» 


INDEFEHDENT  OOITTBAOTOB. 

See  Mastb  urn  Sebvant. 

«  I » 

INDICTMENT,    INFORMATION,    ANB 
OOMPIiAINT. 

Laying  ownership  of  goods  in  indioUnent 
for  ateaUng  goods  from,  earrler  dMr- 
ing  Federal  oontrol.     19—997. 

Failure  to  aver  directly  that  accused  "un- 
lawfully and  maliciously  did  publish" 
criminal  libel.     19-1465. 

Knights  of  Columbus,  sufficiency  of  in- 
formation charging  libel  against 
members  of.     19-1466. 


^«» 


INDtrSTRIAIi  INSURANCE. 

Workmen's  compensation,  see  Workmbn'8 

COMPBNBATION. 


♦  »» 


Ovatodjr. 

Habeas  corpus  to  secure  custody,  see 
Habeas  Corpus. 

Minority  of  parent  as  affecting  right  to 
ctutody  of  eMId.  19—104^  (case  p. 
loas) . 

Consolidation  of  suit  by  parent  for  pos- 
session of  his  chil<^  and  by  its  cus- 
todian for  its  adoption.    19-828. 

DtMblUtiaik 

a%uurdian8hip  or  ouatody  of  person  or  es- 
tate of  child  qa  affected  by  minority 
of  parent.    19—10*3. 


INDITSTRIAX.  SCHOOXb 
Judicial  notice  as  to.    19-610. 

INFANTS. 

In  ceneral. 

Guardianship-  of,  aee  Guaboian  and 
Ward. 

Delinquent  or  dependent  children,  aee 
:    JyvBNiiiB  Offenders. 

Insurance  agrainst  liability  for  injury  by 
automobile  driven  by  infant  under 
the  age  permitted  by  statute.    19-876. 


4»» 


INFIiVENZA. 

Worlemion's  compensation,  recovery  for 
injury  or  death  to  which  influenxa 
eontrihutes.     19—107. 


#■> 


INFRINGEMENT. 

Of  copyright,  see  Copyrioht. 


« »» 


IN'imOTION. 

la  general. 

Jurisdiction  of  suit  against  nonresident 
for  injunction.    19-987. 

Here  allegation  that  operation  of  dance 
hall  In  residence  district  will  consti- 
tate  a  nuisance  as  sufficient  to  sup- 
port an  Injunction  against  issue  of 
Ucense  for  it     19-1439. 

Property  right,  what  is  entitled  to  pro- 
tection as.    19-937. 

Ezlsteaee  of  other  remedy. 

Detinue  as  adequate  remedy  for  one  hav- 
ing exclusive  right  to  exhibit  motion 
picture,  to  prevent  its  exhibition  by 
a  rival.  ■  19-987. 

Contracts. 

Moving  picture  distriltution  eontracts. 
19-lOlS  (case  p.  987)  . 

Motion  pictures;  injunction  to  prevent  ex- 
hibitor of,  froni  securing  films  from 
distributor,  in  violation  xtt  contract 
rights  of  third  person.    19-987. 

tTnfair  competition. 

Artistic  or  literary  jtroperty,  protection 
of,  against  unfair  competition, 
19—949  (case  p.  937) . 

Court's  power  to  prevent,  not  confined  to 
competition  among  manufacturers 
and  dealers  in  goods.    19-937. 


Xbe  dash.  In  eaeh  citation  stands  for  AJUR, 
19  AX.R^— 99. 
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Pr«liailBarx  *md  laterloovtory  iBj«a«« 
«   tioa. 

Publication  of  notice  to  bring  nonresident 
into  the  suit  as  necessary  before 
grant  of  temporary  injunction  against 
nonresident  and  resident.     19-987. 


>  ■ » 

mifKEEPEas. 

ContUhMonality  of  atatute  in  relation  to 
hotel  rates  or  ohargea.  19—0^1 
(oaae  p.  837). 

What  eonatittUes  a  hotel  or  inn.  19—0X7 
(oa»e  p.  618) . 

Boarding  school  as  within  statute  giving 
lien  on  guest's  baggage  to  innkeeper 
or  keeper  of  boarding  house.    19-634. 

Public  reg«ilation  of  hotel  business. 
19-637. 


XX SAME  A8TX.1J1I. 


Confinonent  of  incompetent  in, 

OOttPBIINT  PXBSON& 


IM. 


4«» 


XXBAinTT. 

See  iNOOMFcnNT  PnsoMi. 


msorvEifOT. 


Of  corporation,  see  CoRPOiATioNa. 

e « » 

IXSPECTXOII. 

State  etatute  tn  relotton  to  <iu|Met<an  of 
grain  ae  unlawfiU  btwdan  on  inter' 
state  eommeroe.  10—194  (oaea  p. 
14a). 

#«» 


UfSTRUOTIOIfS. 


Errors  as  to,  waived  or  cured  ta  trial 

'  court,  see  Appeal  and  Ebbob. 
In  general,  see  Trial. 


♦  «» 


nrvDRAxos. 


Workmoi's  compensation,  see  Wobxmin's 

COMPBNBATIOIf. 

▼auaitr. 

Automobile  UahaUif  ineuranee.    10-879 
(case  p.  878) . 


Deeiaratort  ivdgm«nt  ae  to,    19—1131. 
Sunday    delivery    of    inauratiee    fwlioy. 
19-623  (eaee  p.  918) . 


Pleading,  sufficiency  to  raise  question  of 
illegality  of  contract  because  deliv- 
ered on  Sunday.    19-618. 

Ratification  of  insurance  contract  deliv- 
ered on  Sunday.     19-618. 

iBoeptlon  af  risk. 

Mailing  of  policy  to  soliciting  agent  for 
delivery  as  constructive  delivery. 
19-618. 

Presumption  and  burden  of  proof  as  to 
delivery  of  policy.     19-618. 

OoaatrnetioB  of  pollejr. 

I>eclara(ory  tudgment  aa  to.     19—1181. 
inn  or  hotel,   uihat  conatttutee,   %oitM.n 

uieaning      of      inaurancm      poUep. 

lU-6»9. 

Property  or  interest  eovered. 

That*  of  automobile,  intereet  and  prop- 
erty covered  by  ineuranee  aaainat. 
•  19^179. 

Xortgase  elanse. 

MUeot  e/  proviaUm  dieetaHng  leas,  in 
oaae  e/  mortgagee'a  intereat,  eubjeet 
to  all  terma  and  condttUma  of  the 
policy.    19-1449  {eaaep.  1444). 

Vested  latereet  of  hemmM^mrp. 

Xndowment,  aaeumuUMon,  and  .tontine 
poUotaa,  reepeotive  righta  of  ineured 
and  benefldary  in.  19—804  (oaae  p. 
049). 

Transfer  of  poliey  or  interest  tkerein. 

KndounnerU,  aecumuUUton,  and  tontine 
policiee,  aaaignment  tta  affeeting  re- 
spective righta  af  inaured  and 
fidary.     19-804    (came  p.  949). 


Hef ormation  of  poliey. 

Making  insurance  poliey  payable  to  exe- 
cutors, etc.,  of  beneficiary  when  only 
individual  name  of  beneficiary  was  in- 
serted in  the  application  as  a  nii«t»ir^ 
requiring  reformatioii.    19-649. 

Options  nnder  life  polieieai  leaaa. 

Bndou)ment,  oeewmwlotton,  and  toNtm* 
poUeiea,  reepeetive  righta  of  inmred 
and  benefiotary  aa  to  eiaerelatng  op- 
tion*.   19-809. 


"Warrantiaa,  reprosentntiens, 

ditlons. 

Mortgage  clause  declaring  kMs  mxbjeet  to 
terms  and  conditions  of  peliey,  see 
supra. 


ItaUe  type  Indiente.  point,  witk  annotation;  renun  typo,  points  witkont. 
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Theft  of  automobne  tnisrepresentatUm  tn 
describing  car  in  application  for  pol- 
iev  inmiring  againat.    10— lH. 

—  title  of  lavared. 

Theft  of  awtontohile,  provision  as  to  title 
and  otenership  in  policy  and  <n«tir- 
anoe  ugainst.    19—1 73. 

Automobile  purchased  under  conditional- 
sale  contract;  effect  of  payment  of 
purchase-money  notes  by  buyer  as 
they  mature^  after  car  is  stolen. 
19-167. 

.—  use  aad  oare  of  property. 

Inn  or  hotel,  tohat  constitutes,  leithin 
meaning  of  insurance  policy. 
19-629. 

Theft  of  automobile,  eonditions  as  to  use 
.  «/  car  <n  poUiey  insuring  againat. 
19-17  S. 

Proof*  of  loss. 

Theft  of  automobile,  proofs  of  lose  by 
one  insured  ag€tlnsf,  19—174. 

Risks  and  eavaoa  «f  loss,  iajmry,  o« 
death. 

Intentional  burning  of  one's  property  as 
barring  right  to  insurance  thereon. 
19-1444. 

^  risks  of  tmToL 

Public  conveyanoe,  teko*  la.    19—140. 

Extomi  of  lajmry  or  loss. 

Public  conveyance,  tohat  is,  within  pro- 
visions  of  accident  policy  as  to  <n- 
ereased  indemnity.  19—1*0  (case 
p.  1*0). 

Theft  of  automobile,  extent  of  recovery 
on  policy  insuring  against.    19—176, 

SvbroKBtioB  of  lasnror. 

Federal  control  of  carrier  eom/panlee 
owning  colliding  vessels  as  a/feeUng 
tnsuranoe  company's  right  to  subro- 
gation as  to  loss  occasioned  by  eol- 
UsUtn.     19-e8S,   9S9. 

Workmen's  com.pensation,  ins%tranee  car- 
rier's right  to  subrogation  to  rights 
of  injured  employee  against  third 
person  causing  tnjurp,     19—788, 

AvtomobUo  iBsnraBoo. 

Automobile  liability  insurance.    J»-879 

(case  p.  876) . 
Insurance  against  theft  of  automoMIo. 

19-171    (case  p.   107;. 

Title  of  insured;  where  automobile  was 
purchased  under  conditional-sale  con- 
tract.   19-167. 


iHTEirr. 

As  element  of  embezzlement,  see  Embez- 
zlement. 
Opinion  evidene*  as  to,  see  Evidencb. 
As  element  of  larceny,  see  Larceny. 

Of  oiBcer  making  contract  to  bind  govern- 
ment for  amount  in  excess  of  appro- 
priation by  Congress.     19-403. 


♦  »» 


UfTEBEST. 

Of  party  taking  acknowledgment,  see  Ac- 
knowledgment. 

Acceleration  of  maturity  of  note  on  de- 
fault as  to  interest,  see  Bills  and 
Notes. 

Payment  of,  as  interrupting  -  limitations, 
see  Limitation  of  Actions. 

Acceleration  of  mortgage  debt  bv  default 
in  payment  of  interest,  see  Mobtoage. 

Xooeptancc  of  past-due  interest  as  waiver 
of  acceleration  clause  in  note  or 
mortgage.  Itf-SS*  (cases  pp.  g70, 
980), 


nfTEBFEREHOB. 

With  contract,  see  Case. 


IXTIiBaTATE  COKMEROB. 

See  CoBiMEscB. 


^>» 


TnrSMVtATt  COMMERCE   COlfMIB- 
8ION. 

Powers     of,     during    Federal    control. 
19-O70,  079. 


*«» 


IHTE8TIHAI.  DISEASE. 

ITorfemcn's  compensation,  recovery  for 
injury  or  death  as  affected  by  pre- 
existing intestinal  disorder.  19— 
log. 


*»* 


nTTOXICATIlTO  UQ1TORS. 

Hotel  or  inn,   what  constitutes,   tpithin 

meaning  of  liquor  statute,    19—681. 
Husband's    criminal    responsOMlty    for 

violation    of    liquor    law    by    wife. 

19-136  (case  p.  188). 
Larceny  of,   what  amounts  to  asporta- 

ti€>n  whieii  witt  support  charge  of. 

19-730. 


Tke  A*A  la  eaek  oitation  stands  for  A.X<.R. 
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Test  of  intoxicating  eharaeter  of  liquor. 
10-612  (case  p.  609) . 

Wood  alcohol  aa  within  prohibition  aet> 
19-«09. 


<  i» 


JEOPABDT. 

See  Criminal  Law. 


JOIHDER. 

Of  parties  defendant,  see  PAsmB. 

JOIHT  0BEDITOB8  AHS  DEBTORS. 

Conspiracy,  necessity  of,  to  make  those 
present  and  assisting  in  assault  up- 
on, and  forcible  transportation  of, 
person     from     state    jointly    liable. 

Right  of  one  having  a  contract  right  to 
proceed  against  one  or  all  of  the 
parties  concerned  in  a  violation  of  his 
right    19-987. 


jonrr  resolutiok  or  Jin.T  le, 

1918. 

Judicial  notice  of.    19—008. 
Validity  of.     10-078. 


nmOKENT. 


In  seneral. 

Execution  on,  see  ExBctmOH. 
Sale  under,  see  Judicial  Sauo. 

Declaration  of  iHghta  or  dedanrtOfy  judg- 
ment. 10—118i  (case*  ftp.  1101, 
1110). 

Creditor;  one  having  right  of  action 
against  corporation  as  a  creditor  of 
the  corporation  before  rendition  of 
judgment.     19-312. 

Individual  judgrment  in  actions  on  bond  of 
patrolman  for  personal  injury. 
19-69. 

Personal  judgment  against  corporate  di- 
rectors receiving  money  of  insolvent 
corporation,  in  favor  of  creditors. 
19-812. 

Effect  aad  ooaclvslTeaeu. 

Master  and  servant,  action  by  either  un- 
der provisions  of  Workmen's  Compen- 
sation Act^against  third  person  caus- 
ing injury  to  employee,  as  bar  to 
action  by  the  other.     19-760. 


Oontlnoent  fee,  af/reement  for,  a»  aa- 
Hgnment  of  interest  in  judoment. 
19~300   (eame  p.  aot). 


•  ■» 


JimiClAIi  HOTICE. 

See  Etidbncs. 


JUDICIAXi  8AXE. 

Mortgage  foreclosure  sale,  see  Mobtgaob. 

Oomtnissiona  or  expenaes  aUowed  %phiere 
iudioial  tale  ia  vacated  and  miwilo 
9rd0r9d.    10-178  (earn  p.  17S}. 


♦  ■» 


jmtnDiOTXOH. 

On  api>eal,  see  Appeal  and  Ebbob. 
In  general,  see  Courts. 
Of  equity,  see  Equfty. 
Over  delinquent  or  dependent  chOdren, , 
Juvenile  Offenders. 


JUBT. 

Bicbt  to  trial  by. 

Statute  requiring  appellate  court  to  rs- 
vicw  the  evidence  aa  infringement  of. 
tO-740  (caae  p.  738). 

Demand  for  jury  as  condition  to  the  tat- 
joyment  of  the  right.    19-61. 

Legfislative  power  to  prescribe  roles  of 
evidence,  as  affected  by  constitutioiial 
guaranty  of  jury  trial.     19-61. 

Purchase  price  of  manufactured  articles, 

right  to  jury  in  action  to  recover. 

19-811. 
Special  proceedings,  not  known  at  time 

Constitution   was    adopted,   right   to 

jury  trial  in.    19-61. 
Waiver  of  right.     19-61. 

Coaipet«»o7  of  Jvrora. 

Sitting  aa  Juror  in  trial  of  one  person  as 
diaquaUfieation  to  aerve  aa  i%wor  in 
trial  of  another  peraon  for  offense 
baaed  on  same  tranaactton' 
1O-1O0B    (caae  p.  1OS0) . 

Continuance,  raising  question  of  compe- 
tency of  veniremen  by  motion  for. 
19-1056. 


Italic  type  Indicates  polata  with  aanotatieai  roman  trpo,  poiats  wltliont. 
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iVVBtUXJB  OFFEHDEBS. 

UtarHage  aa  affecting  Jurtadiction  of  jU' 
venile  court  over  delinquent  or  de- 
pmtdoNf;     t0-019  (com  p.  eiO). 


Inoorrigrible,  when  child  is.    19-610. 

Judicial  notice  that  institution  is  a  suit- 
able state  institution  for  care  of  d^ 
pendent  childrot.     19-610. 

Jurisdiction  of  court  as  affected  by  plac- 
ing of  child  in  custody  of  probation 
board.    19-610. 

Marriage  of  dependent  |4rl  without  con- 
sent of  court  as  rendering  her  delin- 
quent.    19-610. 

Running  away  from  home  in  which  she 
had  been  placed  by  the  authorities  as 
proof  that  girl  is  delinquent.    19-610. 

When  juvenile  delinquent  ceases  to  be  a 
ward  of  the  court.    19-610. 


#»» 


XKIOBTS  or  COLUMBTJ*. 

Libel  against  members  of.    19-146S. 


lABEUB. 

Trademark  consisting  of  fashion  of  labeL 

19-937. 


#*» 


Z.AHD  OOHTRAOTS. 

See  Vbndor  and  Pubchaber. 

UarniMtOi  Ain>  TBNAIIT. 

X«aaes. 

Mining  lease,  see  Mnncs. 

^  eonstmetloB. 

Deelaratortf  judgment  a»  to.     19—1181. 

^Implied  ewveaaats. 

Aaaignment  of  leaae  tta  «arry<M(r  impUod 
covenant  of  title  or  poaaeaoion. 
19-eoS  (caae  p.  002) . 

Word  "let,"  "demise,"  or  "grant,"  as  Im- 
plying covenant  of  title  and  for  quiet 
enjoyment.    19-602. 

— holdlitc  over. 

Notice  to  quit,  right  to,  of  tenant  hold- 
tng  over  after  termination  of  definite 
term.     19-1*06   (caae  p.  1399). 

^assignatent  of  lease. 

Declaratory  fudtrment  aa  to  right  to  aa- 
aign.     19-1131. 


Implied  covenants  of  title  or  possession 
on  aaaignment  of  leaae.  19—008 
(eaae  p.  00»). 


ZAabUlty    far    defeatlve    or    daagerona 
premises. 


aa  independent  oontntotor  u>ith 
rotation  to  leaaor.    19-lSOl. 
tioaaor  aa  independent  contractor   with 
relation  to  lessee.     19—1900. 


RSBt. 

Inn  or  hotai,  lehot  eonatltutea,  within 
meaning  of  emergenoif  rent  atatute. 
19-630. 

Be-entry)  reeoTory  of  posaessioB. 

Bight  of  tenant  holding  over  after  ter- 
mination of  definite  term,  to  notice  to 
Outt.     19-1*06   (caae  p.  1899). 

■  «  ■  » 


ZAP8E  OF  MEMOBT. 

See  Mmnnnr. 

e  I » 
ZiABCEHT. 

Zb  geaeraL 

Indictment  for,  see  Indictment,  nc. 
Insurance  against  theft  of  automobile,  see 
Insurance. 

Conviction  or  acquittal  or  lareeny  aa  har 
to  proaecution  for  fmrglary. 
19—020    (case  p.   028). 

Fendeney  in  one  county  of  charge  of 
larceny  aa  har  to  aubaequent  charge 
in  another  county  of  off enae  which  in. 
volvea  l>oth  ■  felonioua  hreaklng  and 
felonioua  taking  of  aame  property. 
19—030  (oaae  p.  032) . 

Venue  of  prosecution  for.    19-682. 

Intent. 

Pttrpoae  to  tdke  or  retain  property  <n 
p(tym,ent  of  or  aa  security  for  a 
claim  aa  affecting  larceny.    19^-808. 

Aspertatlon. 

What  amounts  to  aaportatlon  uhich  teill 
aupport  charge  of  larceny.  19—78* 
(case  p.  721) . 


♦  «» 


IJBA8E. 

In  general,  see  Landlord  and  Tenant. 
Oil  and  gas  lease,  see  Mines. 


Tbe  Aaab  In  eaoh  citation  atnnds  for  AX.B. 


Digitized  by 


Google 


1R74 


See  Wnxs. 


AMERICAN  LAW  EEPORTS,  ANNOTATED.  [19  AiJL 


XfOACT. 


Power  as  to  eourta,  see  Cointrs. 

e  I »  II 

XiETTEB. 

What  amounts  to  asportation  uHiMi  will 
support  charge  of  laroenff  of. 
19-729. 


From  pablie. 

Dog  license,  see  Animals. 
Automobile  license,  see  Automobius& 

Power  to  osBoet  Iteense  fees  or  impose 
a  penalty  for  benefit  of  private  tn- 
MvidMal  or  eorporaUon.  iOSOa 
(ease  p.  ISO) . 

Water,  pov>er  of  state  to  exact  fee  or 
license  for  taUtng  of,  from  stream. 
19-049  (case  p.  040) . 

Injunction  against  issnance  of  lieeoM  for 
dance  halL    18-1439. 


♦  »» 


♦  « » 


KEVT  AMD  SSIZURE. 

Supplementary  proceedings,  see  Execu- 
tion. 

Possession  of  property,  necessity  of  tak- 
ing.    19-861. 

Safe  deposit  box,  right  of  sheriff  forcibly 
to  open.    19-861. 


Of  attorneys,  see  Attobnsts. 
Of  innkeeper,  see  Innk£Epkbs. 
On  property  devised,  see  Wilul 

BoartUng  house,  tohat  constitutes,  %etattH 
meaning  of  lien  statute.    l»-aaa. 


*»» 


XJBEI.  AHD   SIiANDEB. 

In  generaL 

Publication  of  libelous  nuitter  against  a 

class   as  within   prohibition   of  law. 

19-1466. 

Stop  list,  publication  in,  of  name  of  dealer 
who  fails  to  maintain  prices  fixed  by 
association.    19-898. 


Criminal  rasponslbllltjr. 

Sufficiency  of  indictment  for, 

MENT,  BTC. 


Indict- 


Cluxracter  of  Kbet  or  slander  for  which 
criminal  prosecution  toOl  Ue. 
19-1470    (cases   pp.    1490,    1490, 

1408) . 

General  rule  as  to  when  criminal  prose- 
cution for  libel  is  warranted. 
19-1468. 

Knights  of  Columbus,  libel  against  mem- 
bers of.    19-1456. 

Malice  as  essence  of  offense.    19-1466. 

Naming  individuals  composing  class 
against  whom  libel  is  directed,  neces- 
sity of.    19-1456. 


U0EM8B. 
pHyate  persea. 


Licensee  as  independent  contractor  %ctth 
relation  to  licensor.     19—1S09. 


UFE  TBHAHTK. 

J>eelaratonf  fudoment  as  to  Hohta  and 
powers  of  Ufe  tenant.    19-1184. 


■♦»» 


UGHTS. 

Duty  to  maintain  in  street,  see  HicH« 

WAYS. 


#■» 


XJMITATIOH  OF  ACTZOSB. 
In  generaL 

Federal  control  of  ptiWe  utatUtam  «m  m/^ 

fecting.    19-OS2. 
Presidential  agent's  power  under  tranom 

portation     act     to     waive     statuta, 

19-OS». 

Xatemptloa  ef  atatatet  Mmoval  •(  Imw. 

Acceptance  of  past-due  interest,  default 
in  payment  of  which  aoeeierates  nut^ 
turity  of  note  or  mortgage,  as  atuu 
pending  the  Statute  of  lAmttationm. 
19-984  (case  p.  270). 

Acknowledgment  of  debt  by  purchaser  of 
mortgage  realty,  who  has  assumed 
payment  of  mortgage.     19-276. 

Letter  to  owner  of  mortgage  by  purchaser 
of  mortgaged  realty  who  has  assumed 
debt,  as  an  acknowledgment  of  per- 
sonal liability.     19-276. 


ItaUe  type  ladioatea  peiats  with  aaaatatiaa;  roaum  type,  points  withoatl' 
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ment  thereof  haa  set  statute  in  mo- 
tion.   19-276. 


♦  »♦ 


UMITATION  OF  I,IABIUTT. 

By  carrier,  see  Carriers. 
<»» 

UTEBART  AITD  ARTISTIC  PROPEBi^ 
TY. 

Copyright,  see  Coftricht. 

AppUcatton  of  prlnciplea  of  unfair  eon*' 
petition  to  artistio  or  literarj/  prop- 
erty.    19—949    (case  p.  937). 

Bight  of  newspaper  publisher  employing 
cartoonist  to  contmue  to  use  cartoons 
after  termination  ot  the  contract. 
19-987. 


♦  »» 


lOOOMOTIVB. 

A»  a  "publUs  conveyance"  ttithht  pro- 
viaion»  of  accident  inaumnoe  paliap, 
19-140. 


»»» 


]X>DOIirO  HOTT8B. 
As  a  hotel  or  inn.     19—S90. 
O  I  » 
I4>BS-FA-S'ABIJB  CIA-USE. 

See  Insurance. 

rosT  nrsTRTJMEim. 

Pamage*  for  bank's  nealigenee  in  loHng 
eommerrlal  paper  intruttsd  to  it  for 
eoUecMon.     19—696. 

4i» 


MAOAZINES. 


Vnfatr  competition  hy  imitation  of  «p- 
pearanee  or  title  of.    19—974, 


XAUGE. 

As  6l«ment  of  action  for  false  imprison- 
ment, seer  Falsi  Imprisonment. 

Weeeaatty  of,  to  make  one  ertminiaiy  re- 
eponaible  for  libel.  19—14S6  (case 
p.  1406). 


Director  Oenerai  of  Bailroade'  liability. 
19-0S7. 


majtaoer. 

Department  Manages. 


MANDAMUS. 


Eziateaee  of  etiier  remedy. 

Penalty,  fine,  or  imprisonTn0nt,  offloer'a 
UabiUty  to,  aa  affecting  right  to 
mandamtM  to  enforce  performance 
of  public  duty  by  Mm.  19—1388 
(eaae  p.  1879) . 

To  pvbllc  oflleers  goBerally. 

Mandamua  to  enforce  performance  of 
public  duty  by  offleer  who  <a  aubieet 
to  penalty,  ■fine,  er  impriaonment. 
19-1882   (caae  p.  1379). 

Keaignation  of  officer,  mondatnus  to  com- 
pel perfonnance  of  Outiea  after. 
19—48  (eaae  p.  36). 

To  earrler. 

Parlcing  cars  of  showman  upon  sidetracks, 
mandamus  to  compeL     19-978. 

Ooneemlag  eleetlaas. 

Compelling  members  of  common  council, 
including  members  who  have  re- 
signed, to  convene  as  board  of  can- 
vassers and  declare  result  of  election. 
19-36. 

To  sehool  offleer*. 

Unvaccinated  children,  mandamus  to  corn- 
observance  of  statute  excluding 
rom  sehooL    19-1379. 
Proeedsre. 
Attorney     general    as     proper    relator. 

19-1379. 
Jurisdiction  to  issue  writ     19-1879. 


pel 
zrot 


4»» 


MANSIAVOHTBB. 


See  HoMiciDi. 


»»» 


MAHVPAOTITRE. 

Bubatantial  performance  of  oontract  for 
manufacture  of  article.  19-816 
(oaae  p.  811). 


MARRIAGE. 

In  senerali  Talidity. 

Declaratory  judgment  aa  to  validity  of 
marriage.     19—1136. 


Tke  dask  te  eaeli  eltattoB  staads  for  A.I^R. 
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JuvenUe  oottWa  iurtsdietton  ov0r  delin- 
qu«n$  or  dependent  children  aa  af- 
fected by  marriage.  J0-010  (oate 
p.  010). 

AmanlneBt. 

Bight  to  OHnvtment  of  tnmrriage  induced 
by  falae  claim  that  huaband  umw 
oauae  of  extating  pregnancy.  lO—SO 
(oaae  p.  77) . 

*  I  » 


MABKIED  WOMBV. 

8m  Husbamd  and  Wm. 


*»» 


EASTEB  AXD  •BBTAXV. 


Xa  (eaeral. 

J>aetaratory  Sudgmentm  in 
img       emplayi'       and 
19-1180. 


affeet- 
aatptoyee. 


Right  of  newspaper  publisher  employins 
cartoonist  io  continue  to  use  cartoons 
after  termination  of  the  contract. 
19-987. 

Eslsteae*  ef  relatlaa. 

Automobile  driver  as  servant  of  owner  of 
car,  see  AUTOHOBiLEa. 

As  between  two  employers.    19-216. 

Chauffeur  furnished  by  seller  of  aatom«>- 
bile  to  instruct  purchaser  in  running 
car,  as  employee  of  purchaser.  19-167. 

Control  and  direction  of  details  and 
methods  of  work  and  right  to  dis- 
charge as  essential  to  relation  .  of 
employer  and  employee.    10-1147. 

Wages. 

Director  CleneraVa  UaMtMy  fer  penalty 
for  failure  to  pay  diacharged  em- 
ployee  viagea  in  fuU.     10—09S,  090. 

liaUUijr  off  mmmtet  for  tej«ries  to  sevrw 
ami. 

Recovery  under  Workmen's  Compensa- 
tion Act,  see  Workmkn's  Cohpenba- 
noN. 

—Federal  Employees*  XiablUty  Aet. 

Tranaportation  aet  a*  extending  period 
for  Itringing  euit  under.    19—083. 

Burden  of  establishing  interstate  employ- 
ment.    19-761. 

—  safety  as  to  plaees  and  appUaneea. 

Master's  failure  to  perform,  either  per- 
sonally or  through  agents,  duty  to 
use  reasonable  care  to  provide  a  safe 
working  place.    19-221. 


General  statement  as  to  measure  of  eare 
required.     19-206. 

Special  employer's  duty  aa  to.    19-215. 

Design  of  structure  adopted  by  subordi- 
nates in  control  of  work,  causing  in- 
jury to  employee.     19-221. 

—  liability  to  MrraBta  of  tUrd  penom. 

Independent  eontraetor'a  employeea. 
19-215. 

—  asBvaaptiom  of  risk  by  servaat. 

Beeeutng  another,  aaaumpUen  •/  rMe  4n« 
volvod  <N.    19-14. 

Compliance  with  commands.    19-208. 

—  oontxibatoxy  aagUcaseo  of  aorrMst. 
Ueaeuing  onotMr.    19-14. 
Qiiestion  for  Jury  aa  to.    19-206. 

—  fallow  sorraats  amd  tbeir  noglisoaoo. 
Design  of  stmetare,  negligence  of  sob- 

ordinates  in  adopting.     19-221. 
Supervisor  of  alterations  upon  property, 
who  is  paid  a  bonus  for  each  man 
employed  by  him,  aa  a  fellow  servant 
of  such  employees.    19-221. 

Liability  of  masiov  for  aota  of  lado- 
pendoat  eoatraetors. 

General  supervision  over  work  by  em- 
ployer.   19-206. 

Posting,  by  newspaper  publisher,  of  no- 
tice to  contractors  for  delivery  of 
papers,  that  they  must  not  exceed  the 
f  speed  limit,  as  an  assumption  of  con- 
trol over  the  contractor  rendering 
publisher  liable  for  injuries  by  his 
negligence.     19-1164. 

—  irbo  are  iadepeadeat  ceatraotora. 

General  diaeuaaion  of  the  nature  of  tfc« 
relationahip  of  employer  and  inde- 
pendent contractor.  19—220  (eases 
pp.  200,  »1S,  221). 

Circumataneea  under  whieH  the  existence 
of  the  relationahip  of  entployer  and 
independent  contractor  ia  predieable. 
19-1108  rooaea  pp.  1141,  1147, 
liao,  liao,  1189,  1104). 

Definition  of.    19-1169. 

Directions  of  employer  as  to  performance 
of  details  of  work  as  affecting  one's 
status  as  an  independent  contractor. 
19-1147. 

Statutory  definition  of  Independent  con- 
tractor as  restricting  common-law 
meaning  of  term.    19-1150. 

Workmen's  Compensation  Act,  who  is  an 
independent  contractor,  not  entitled 
to  recover  under.  19-1141,  1147, 
1160,  1156,  1159. 
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Of  note,  see  BOiS  and  Nom. 

<•* / 

mxTXNoa. 

Of  stoekholden,  see  CobfobationS. 


<»> 


MEMOBT. 

Workmen'a  oompenaation,  reeovery  for 
tnjury  or  detMt  as  affected  by  etn- 
|>Ioye0'«  lapse  of  memory.    19—100. 


#*» 


MEHTAIi  OOHDinOH. 

In  general,  see  Inoobifetent  PERSONa 

Wvrlanen.'s  compeneaMon,  recovery  for 
iniwry  or  death  as  affected  by  mentai 
eondttton  of  employee,     lO—lOO. 


*** 


OU  smA  s«s  lemseft. 

"ProteeUon"  teells,  duty  of  leasee  under 
oU  and  g€u  lease  to  drill.  19—407- 
(eaae  p.  480). 


Acceptance  by  lessor  of  delayed  rental  as 
predvding  forfeiture  to  develop  prop- 
erty.    19-480. 

Damages  for  failure  of  lessee  to  commence 
eiqtloration:  lessor's  right  to,  where 
lease  permits  payment  of  rmtal  in 
lieu  of  drilling.    19-430. 

Damages  for  breach  of  lessee's  implied 
covenant  to  protect  land  from  drain- 
/ige.    19-430. 


4«» 


mHORITT  ■TOOKHOU>EBflt 

See  COBFORATIONB. 


lONORB. 


See  iNTAins. 


imBEPBESEKTATIONB. 

In  general,  see  Fbaud  and  DEcsn. 
In  insurance  policy,  see  IffBURAVCM. 


What  amiounta  to  asportation  uihUsh  wtU 
support  charge  of  larceny  of. 
19-780. 


0» 


KONOFOZiT  AlfD  OOKBIXATIOin. 

-federal  eontrcl  as  affecttng  Hffftt  to 
punish  railroads  for  vioUMon  of 
state  statutes  as  to.     19—090. 

Might  of  manufacturer,  producer,  or 
u/holesaler  to  control  resale  price. 
19-926  (cases  pp.  SSg,  898). 

Applicability  to  unfair  methods  between 
individuals  of  Federal  Trade  Com- 
mission Act.     19-987. 

Befusal  to  sell  to  those  who  will  not  re- 
sell at  prices  fixed  as  violation  of 
Sherman  Act    19-8S2. 

Stop  list,  publication  in,  of  names  of  deal- 
ers WM  fail  to  maintain  prices  fixed. 
19-893. 

Validity  of  covenant  by  owner  of  two 
hotels  when  selling  one  of  them,  tiiat 
he  will  not  run  the  other  as  a  hotel 
for  a  period  of  years.    19-618. 


MOOT  QVESTIOX. 


See  CoDRTB. 


♦  »» 


MOBTOAOE. 

Za  generali  validity. 

Mortgage  clause  in  insurance  oolicy,  see 

Insurance. 
Defective    acknowledgment    as    affecting 

validity.     19-1068. 
,  Devisee's  right  to  have  property  exoner- 
ated from  lien  of,  at  expense  of  per- 
sonal estate.     19-1421. 

Rights  and  liabilities  of  parties  geaer- 
aUy. 


as  to.     X9-tl8» 


VeoUweUory  judgment 
(case  p.  1101). 

Vemdee  of  mertgacov. 


Grantee  bound  by  deed  of  trust  in  chain 
of  title  of  which  he  had  notice. 
19-1068. 

Personal  liability  to  same  extent  as  the 
original  mortgagor  of  purchaser  of 
property  who  assumes  and  agrees  to 
pay  it.    19-1421. 


Tlie  daSk  la  eaeh  eltatloa  staads  for  A.IfcR. 


Foreeloaax*. 

Aeeeptamie  of  jMut-diM  t»t»r9tt  «•  %gaivm' 
of  aeoeleratton  olauw  in  mortgane, 
lO-as*   (cases  pp.  S70,  »««;. 

Election  to  foreclose  mortgage  aa  releaa- 
ing  liability  of  mortgagor  and  hia  aa- 
■igneea  oa  purchase  moaay  notes. 
19-1421. 

Penalty  or  forfeitura^  aooalermtioa  pro* 
vision  as.    19-280. 

—  sal*. 

ConttntaaUms  ar  eacpenaes  aXlovisd  wlkars 
sal«  under  poveer  ia  vacated  and  re- 
sale ordered,  19—178  (ease  p. 
ltd). 


<>» 


Monom  Ain>  obsbbs. 

Motions  in  criminal  case,  see  GsnciNAL 

Law. 
Motion  to  make  pleading  more  definita  and 

certain,  see  PiXASiNa 


•  ■ » 


MVHCAI.  OOMPOSinoV. 

rrote4sUon  of  right  of  exeluaive  perform- 
tnoe  of.     19-9S6,  07O. 


Injunction  against  using  namea  and  imi- 
Uting  figures  of,  by  one  other  than 
originator  of  characters.    19-937. 


Of  contract,  see  Contbacts. 


*»» 


KAICE. 

iMiunoMon  agatnstuseofnawieoffihatoo- 
•WfaAM*  on  reproducMon  of  photo- 
crrapks  UOeen  by  Mm.    lO-oea,  99*. 

Mismomer  of  indtvidMol  KotOtng  office  of 
IHreUor      Oeneral      of      SaOroaOs, 

lo-eaa. 

Unfair  competiUon,  appUcaU^n  of  prtn. 
efpies  of,  to  use  of  auOior's  naw^  or 
non  Oe  phune.     19-909,  90». 


MOTIV& 


See  also  Intent. 

Weight  and  sufficiency  of  evidence  as  ta. 
19-830. 


< » a 
MOVING  PIOTTrBE& 

Moving   pustwre    distrilmUon.  contracts. 

19-100*   (case  p.  987). 
FrotecUon  of  right  of  excluaive  perform* 

anoe  of  pKotoplav.    19—966. 
Vnfa*r  competition  by  imitation  of  title 

of  photoplaiy.    19—978. 

Injunction  to  protect  contract  right  of 
exhibitor  to  first  run  films  vl  certain 
artists.    19-987. 


»«» 


mnaoiPAX.  corporations. 

Bonds  of,  see  Bonds. 

Mandamus  to  municipal  officers,  see  Man- 
damus. 

Resignation  of  municipal  officers,  see  Of- 
ficers. 

Declaratory  judgments  in  matters  affect- 
ing municipalities.     19—1130. 


NEOUOENCE. 
Xa  geiteral. 

Of  bank,  in  collecting  commercial  paper, 

see  Banks. 
As  to  electric  wires,  see  EUBCTKiarr. 
Of  master  or  servant,  see  Mabthk  and 

Servant. 

Parent's  liability  for  negligence  of  child, 
see  Parent  and  Chiu>. 

Proximate  cause,  see  Pboxihatc  Cause. 

In  operation  of  railroad  trains,  see  Bail- 
roads. 

Of  street  railway  company,  see  Street 
Railways. 

Besoue,  liability  for  death  of,  or  injury 
to,  one  seeking  to  rescue  another. 
19—4  (case  p.  1) . 

—^in  Ugltway. 

In  operation  of  automobiles,  see  Auto- 
mobiles: 

Contributory   negllBenee. 

Of  person  injnred  by  dectrie  shock,  see 

Electricity. 
Of  person  injnred  by  fire,  see  Fires. 
Of  person  injured  by  gas,  see  Gas. 
Of  person  injured  by  defect  in  highway, 

see  Highways. 


Italio  type  iadleatas  poimts  wltk  aanotatlaB;  romam  type,  points  wltkowt. 
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Of  servant,  see  Master  and  Servant. 
Of  person  injured  on  railroad  track,  see 

Railroads. 
Person  injured  by  street  car,  see  Street 

Railways. 

Jhtty  to  refratn  from  ifitprovtng  or  using 
one'm  property  in  anticipation  of 
flooding  of  the  property  by  another'^ 
terong.    10—493  (ease  p.  4X6). 

Vog,  proeeeding  along  atroet  or  hightoai/ 
in.    19-S09. 

Hesouing  another  placed  in  peril  Jty  neg- 
ligence of  third  person.  19—4  (case 
p.  1). 

Failure  to  anticipate  another's  negligence. 
19-415. 

Fire  apparatus,  what  necessary  to  impose 
upon  traveler  duty  to  ^ve  right  of 
way  to  apparatus  going  to  fire. 
19-462. 

Question  for  Jury  aif  to  negligence  of  res- 
cuer.   19-1. 

Time  to  deliberate,  as  affecting  question 
of  negligence  in  going  to  rescue  of 
another  m  peril.    19-1. 


♦  «» 


KECKyriABTIiTTY. 

Of  note,  see  Bills  and  Nom. 


<«» 


HEOROES. 

CWil  rights  of,  see  Civa  Biosnta 

4  »  » 
nSWBPAPERB. 

Piisting;  by  newspaper  publisher,  of  no* 
tice  to  contractors  for  delivery  of  the 
papers,  that  they  must  not  exceed  the 
speed  Umit,  as  an  assumption  of  con- 
trol over  the  contractor  rendering 
publisher  liable  for  injuries  by  his 
negligence.     19-1164. 


NEW  TBXAL. 


Federal  control,  reversal  of  fttdgment 
against  railroad  conipany  and  Di- 
rector General  on  appeal  by  the  rail- 
road company  oa  enUtting  Director 
Qeneral  to  new  trial.    19—993. 


#«» 


HIOK  CARTEK. 

Property  rights  in  name.     19—9S4. 


NOM  DE   PI.TrME. 

Unfair  competition,  application  of  prin- 
ciples of,  to  use  of  author's  name  or 
nom  de  plume.     19—963,  902. 


4«» 


NONRESIDENTS. 

Jurisdiction  over,  generally,  see  Courts. 

Privilege  of  nonresident  suitor  or  witness 

from  service  of  process,  see  Writ  and 

PROCESa 


NOTICE. 

To   purchaser  of   note,   see   Baxs   and 

NOTES. 

Record  as,  see  Records  and  Recording 

I>AW& 

Acceptance  of  gift  of  money  with  knowl- 
edge that  donor  is  charged  with  lar- 
ceny  of   it.      19-63. 

To  purchaser  of  assets  of  corporation  that 
directors  intend  to  misapply  purchase 
money.    19-312. 

Sale  of  corporate  stock  for,  nonpayment  of 
assessments  without  publication  of 
notice  of  sale,  as  required  by  statute. 
19-1087. 

Stockholders  not  charged  with  knowledge 
of  corporation's  insolvency,    lfr-1087. 


4»» 


NOTICE  TO  Qinr. 

See  Landlord  and  Tbnant. 


4»» 


NinSANCES. 

Wliat  eonstltntes. 

Pleading  as  to,  see  PLEADlNa 

Dance  hall  or  public  dance  as  nuieoMce. 
19-1441   (case  p.  1489). 

License  to  conduct  a  dance  hall  as  a  deter- 
mination that  the  hall  will  not  be  a 
nuisance.    19-1439. 

Store  in  residence  district,  effect  of  legis- 
lative declaration  to  make  it  a  nui- 
sance.   19-1387. 

Wlko  Uable. 

Federal  control,  Uability  of  creator  of 
nuisance  for  damage  resulting  dur- 
ing.    19-093. 


NTTRSE. 
As  independent  contractor,     19—1189. 


Tke  dask  In  eaok  eltatlon  stands  for  A.I<.R. 
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Of  aiak  of  railroad  train  or  street  car.      Acceptance  of,  aee  CoNnukclSi 
see  Carriebs. 


4«» 


OSnCMBM. 

la  cemMwl. 

Attorney  general,  lea  Anonnnr  GiNOUL. 

Bonds  of,  see  Bonds. 

Presomption  aa  to  propriety  and  correct- 
ness of  official  acts,  see  Etidkncb. 

Liability  of  officer  levying  execution,  see 
Levy  and  Seizuke. 

Mandamus  to,  see  Mandamus. 

OHminal     reBponatbiUty     for     Ubel     or 

atarider  of.    19—1*89. 
Motor  veMoIe  regulations,   appHcabfUty 

to     publio    officiala    or    employees. 

19-4S9  (ease  p.  *S2) . 

EUsibUlty. 

Employee  of  railroad  company  using 
streets  of  city  upon  certain  conditions 
as  disqualified  to  hold  office  of  ci^ 
commissioner.    19-1116. 

Beaigmatlem  •£. 

BigM  of  publUf  o/floer  to  resign.  X9S9 
(ease  p.  8S) . 

Besignation  in  such  a  way  as  to  prevent 
selection  and  qualifieatioa  of  succes- 
sor.   l»-<6. 


OFFSETS. 

Against  damages  in  eminent  domain  case, 

see  Daiaaoeb. 
In  general,  see  SET-orr  AMD  Coumtb^ 

CLAIM. 


OUk 

In  mines  generally,  set  Mines. 
e  ■» 
OU>  SlaEUTH. 
Property    rights    <n    fiowf    OeptetUtg. 

to-ea*. 


OPEaAS. 


AppUoeMon  of  principles  of  unfair  eom- 
peUtion  to  title  of.     19-969. 


OVEBEZEKTXOir. 


WorkMnsn's  compMwaHon,  reootmry  for 
Oeath  frotn  attain  of  Heart  AisMitm 
oouaed  fty  otwrewertion.    lO-Uia, 


««» 


OVERFIAW. 

LiabOi^  for  injuries  by,  sea  Wathul 

rAiHTuros. 

Infunctton  against  unaufheriMed  photo- 
graphic  reproductions  of.    19— OSS. 


^>» 


VABXHT  AHS  CHXXJB. 

XiabUlty  for  eklld's  tmta. 

Minor  son  as  an  independent  eentraclor. 
19-g48. 

Adoption. 

Consolidation  of  suit  bjr  parent  for  pos- 
session of  his  child,  and  by  its  cna- 
todian  for  its  adoption,     ld-823. 

Immunity  of  one  coming  into  jurisdiction 
to  prosecute  habeas  corpus  to  secure 
custody  of  his  child  from  service  of 
process  in  adoption  proceedings  by  the 
custodian.    19-823. 

Jurisdiction  of  adoption  proceedings  in 
which  parties  are  all  aliens.    19-823. 

Parent's  natural  rights,  power  to  ignore. 
19-828. 

Waiver  of  failure  to  allege  residence  of 
child  in  the  county  by  failure  to  da- 
mur.    19-821(. 


4»» 


VABKIHO. 

Application  of  statutory  provisionfl  aa  to 
compensation  for  trade  and  car  serv- 
ice to  parking  cars  of  showmen. 
19-978. 

Carrier  parking  cars  of  showman  on  side- 
tracks not  bound  to  file  schedule  of 
rates  therefor.     19-978. 

Mandamus  to  compel  railroad  company 
to  park  cars  of  showman  ni>on  ita 
sidetracks.     19-978. 


Italle  type  iadloatas  polnta  with  anaotatloB;  yonuia  type,  point*  wltlton.t. 
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Privilege  of,  from  service  of  process,  see 
Writ  and  Pbociss. 

Parties  plalatlC 

Attorney  general  as  proper  party  to  sue, 

see  Attornby  GeKsral. 
Who  may  maintain  action  on  official  bond, 

see  Bonds. 

AMtomobOe  UaMUty  tnaurance,  rigM  of 
tnjured  person  to  recover  on  poUai/. 
19-aai. 

IHreetor  Oeneral  of  BoOiroatW  right  to 
Mte  for  moUofaMM  interference  with 
eontraet  hettceen  railroad,  company 
and  another.     19-0S7. 

Federal  oontrol  a»  affecting.    10—6S0. 

One  in  whom  ia  the  legal  right  of  action 
as  proper  party  to  maintain  suit. 
19-760. 

Necessity  that  record  should  show  for 
whose  use  or  benefit  suit  is  brought. 
19-760. 

Workmen's  compensation,  who  may  main- 
tain action  against  stranger  causing 
injury  to  employee.     19-760.  ' 

Parties  dafeadamt. 

Amendment  as  to,  see  Pusaoinq. 

Federal  oontrol  as  affecting.,  10—OSO, 
980,  087,  000-096. 

Presidential  agent  as  proper  defendant  In 
suit  for  injuries  mflicted  by  railroad* 
under  Federal  controL     19-676. 

••Jelmder. 

/oinder  of  rOOiroad  oompanv  with  Di- 
reetor  Oeneral  of  Railroad*  ae  re- 
verafhle  error.     10—093. 

laterrentioB. 

Attorney's  right  to  intervene  to  protect 
his  contingent  fee.    19-891. 

SabBtltmtloa. 

JHreetor  Oeiteral  of  BaOroodm,  eubatt- 
twtion  of,  for  carrier.    19—080,  098. 

PreeldetMal  agent,  mtbatitution  of,  for 
IHreetor  General  of  RaOroade, 
19-080. 

Preeidential  agent,  euAaMtuNon  of,  for 
railroad  eompang  <n  enit  on  cause  of 
action  arietng  during  Federal  eon- 
10-080-082,  091. 


As  affecting  Statute  of  Frauds,  see  CoN- 

TBACTS. 


4«» 


PABTlTEI^BaP. 

Independent  contractor  and  partner  die- 
UnguiOied.     10-274. 


PAR   VAI.1TI!. 


Oofponate     etoch    without  '  par    value. 
lO-iai  (ease  p.  118), 


♦  «» 


PA88EITOEB    OARBXEB*. 

See  Garriebs. 

e  I »  II 

PATBXOTUOC. 

See  DlSLOTALTT. 


PATROT.MAir. 


See  PouiB. 


PAYMEITT. 

Interruption  of  running  of  limitations  by 
payment,    see    Limitation    or    Ao> 

TIONS. 

Barik's  'breach  of  duty  in  accepting  de« 
predated  or  illegal  currency  in  pay- 
ment of  ooimnerotel  fMper  held  for 
wMeetion;  meaaure  of  damages. 
10-088.' 

Batik's  Itreaeh  of  duty  in  accepting  other 
paper  in  payment  of  commercial 
paper  held  for  collectioni  measure 
of  damages.     19—689. 


♦  »» 


PEACE  OFFIOEB. 

See  also  Poucb 

individual's  right  to  maintain  action  on 
bond  of.    19—73  (case  p.  09). 


*»» 


PENAIiTXES. 

Against  carrier,  see  CAiutiBR& 

Director  Oeneral  of  BaUroade'  liahility 

for.     19-096,  090. 
Mandamus    to    enforce   performance    of 

public  duty  by  officer  who  is  subject 

to     penalty.       19—1889      (case     p. 

1879) . 


The  dash  te  eaeb  eltatloB  stands  for  A.Ii.It. 
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Povoer  to  impoae  penalty  for  benefit  of 
rrtvate    individual    or    oorporatton. 

Acceleration  provision  in  mortgage  aa  a 

Senalty  against  which  equi^  will  r*- 
eve.    19-280. 


•  »» 


PENSIOHS. 
D«clam»ori/  Judgment  a»  to.     10—1187, 

PEBFOBHAHCS. 

Of  contract,  see  Contracts. 

As  affecting  Statute  of  Fraada,  aee  CON- 

TKACT8. 


FEBIODIOAIJB. 


Applieation  of  principle*  of  UHfair  com- 
petition to  Utlee  of.     X9-OBO,  «7«. 


VEB80VAI.  mtxraxEB. 

By  antomobile,  see  Avtomobius. 
By  electric  shock,  see  Eucnucirr. 
Weight  and  suiRcieney  of  evidence  as  to 

cause  of,  see  Evidkncs. 
In  highway,  see  Highways. 
To  servant,  see  Master  and  Skrtant. 
By  independent  contractor,  see   Mastb 

AND  Servant. 
On  railroad  track,  see  Railboaos. 
By  street  car,  see  Stkbet  Railways. 
In  general,  see  Negliobncb. 


PHOTOORAFHS. 


IniunettoH  against  utMuthoHsed  photo- 
graphie  reproductiona  of  painting*. 
19-983. 

Injunction  againet  uee  of  pKotographer'o 
name  on  reproduction  of  photo- 
graph*  taJcen  ty  Mm.    19—908,  998. 


4«» 


PHTSIOXAm  AHD  SUHOCOITS. 

A*  independent  contractor.    19—1183. 


FIOTXTBES. 
As  trademark.    19-937. 


Application  of  principle*  of  unfair  eotn- 
petition  to  tttle*  of.     19-959,  971. 

Application  of  pri^tciples  of  unfair  com- 
petition to  aeenea  or  incident*  of. 
19-900,  97*. 

Protection  of  right  of  exeluelve  performs 
ance  of  drantatie  compoilHon. 
19-900. 


ruEAxnso. 


In  eriminal  case,  see  Cbuunal  Law. 

ConatraotloB. 

Role  for  oonatraetion  generally.    19-448. 

Deflaiteneaa. 

Discretion  as  to  allowance  of  motion  to 
make  pleading  more  definite  and  cer- 
tain.    19-312. 

SufSciency  of  motion  to  make  pleading 
more  definite  and  certain.    19-312. 

Conolnaloaa. 

Allegation  that  municipal  corporation  be- 
came entitled  to  divert  water  from 
river  as  a  conclusion  of  law.    19-646. 

Court's  right  to  read  facta  into  pleading 
stating  a  mare  conclusion.    19-646. 

I>efe«ts  waived  or  emred. 

Waiver  of  necessary  allegationa  by  fail- 
ore  to  demur.     19-823. 

Amemdmeata. 

Amendment  as  ground  for  continuance^ 
see  Continuance  and  Aojourniiknt. 

Substituting  presidential  agent  for  rail- 
road company  in  action  for  injury 
during  Federal  control  of  railrnftds. 
19-676. 

]>eelavatiem  or  complalai  —  avlaaBo*. 

General  allegations  of  nuisance  as  lim- 
ited by  the  definite  facts  set  out  in 
the  pleadings.    19-1439. 

Mere  allegation  that  operation  of  danee 
hall  in  residence  district  will  consti- 
tute a  nuisance  as  sufficient  to  support 
an  injunction  against  issue  of  lioeoa* 
for  it.     19-1489. 

—  negUcenee. 

Charge  of  negUganee  by  railroad  cotn- 
pany  as  aufflcient  allegation  of  neg- 
ligence of  Director  General  «/  Hail- 
roada.    19—0S8. 

Pleaa  aad  aasweri  safleteaey. 

Denial  of  existence  of  contract  as  raising 
question  of  illegality  becanaa  of  de- 
hvevy  on  Sunday.    19-618. 

Seataner. 

Waiver  by  failure  to  demur,  see  supra. 


ItsUe  type  ladleates  polata  witk  aaaotatloai  roataa  type,  poiata  witkewt. 
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General  allegations  of  nuisance  as  limited 
by  the  definite  facta  set  out  in  thfl 
pleadings.     19-1439. 


««» 


FUiASURE  KESOBT. 

Aa  a  hotel  or  tnM.    19—S99, 

*■» 

PXJSDOB  Am  COLULTERAL  BEOmU 
ITT. 

Embezzlement  in  withholding  collateral 
for  notes  when  tb^  are  paid,  as  ooW 
lateral  to  other  demands.    19-297. 


VOCKETBOOK. 


What  amounta  to  aaportation  whicH  trill 
mtpport  eitarge  of  Uunoenv  of, 
19-781. 


♦  «» 


POI.ICE. 

Individual' a  right  to  maintain  aoHon  on 
bond  of.    18— 7a  (oaae  p.  69) . 

Motor  veMd*  regulationa  as  appUodblm 
to  polios  vshielea.    19-4B9. 

Individual  judgment  in  action  on  bond  of 
city  patrolman  for  personal  injury. 
19-49. 


♦  »» 


FOUOE  POWBB. 

See  C«NCrTITUTIONiLL  LAW. 

FOLXnOAI.   OPimOK*. 

Am  grovmd  for  Maharment  «r  miapmtaloH 
of  attorney.     19—980, 


4«» 


POOR  AMD  POOR  IAWSl 

Wwrkhottae     aa    a    "pubUe    hmUMng." 
19-647. 


^>» 


POME8SIOH. 

tmpUei  covenant  of,  on  aaatffnmsMt  of 
leaae.    19—808. 


What  amioumta  to  asportation  \&Moh  %oM 
support  charge  of  Imrcsng  of. 
10-789. 


•  »» 


POWZU. 

Sale  under  power,  see  MoRTOAOft 


e»» 


PKErZKENCEK. 

By  insolvent  corporation,   see  Cobfoba- 
TIONS. 


PREaNAKOT. 


As  ground  for  annulment  of  marriage,  i 
Masrugb. 


PRESENTMEIfT. 

Of  negotiable  paper,  see  BnjiS  and  Notes. 


*»» 


PBEBIOENT. 

Judicial  notice  of  proclamations  of,  see 


FREBXDEXTXAI.  AOEinr. 

AmouMom  aeoinst.    19—898. 
lAmUtsUon    of    aeUons    against,    under 

transportation  net.    19—082. 
Xeeessity  of  namtng  incwmbent  of  offloe 

in  action  against.     19—880,   881. 
ITotiee  to,  or  service  of  citation  upon,  on 

substitution    for    Director    Oeneral. 

19-881,   897. 
Service  of,  after  appearance  in  suit  by 

Director  General.     19—681, 
Subatttution  of.    19-880,  891,  697. 
Venue  of  suits  against,    19—88S. 

Amendment  so  as  to  substitute  presi- 
dential agent  for  railroad  company  in 
suit  f<»r  injuries  during  Federal  con- 
trol.   19-676. 

Aa  proper  defendant  in  suit  for  injuries 
iniiicted  by  railroad  under  Federal 
eontroL    19-675. 


♦  «» 


PRESITMPTIOn. 

On  appeal,  see  Aphsal  and  Ebbob. 
In  general,  see  Evidencb. 


The  daslt  la  eseh  eltatloB  ataada  f  er  AX.R. 


Bight  of  numufaeturer ,  prodMoer,  «» 
wHolmater  to  €)ontrol  reaole  price, 
19-080  fooaea  pp.  sag,  893). 


<  I  » 


PBQCA  FAOn  BVXSEXCS. 
See  EvmBNO. 

#■» 
P&IHOIPAI.  AXD  AOEMT. 

Automobile  driver  as  agent  of  owner,  tea 

AOTOHOBILI1& 
Service  of  proceaa  on  agent,  aee  Wbit  and 

Pbocess. 

Independent  eontracton  disttngtMhed 
from  agetU*.    19—9S8. 

Right  of  manufaeturer,  prodvcer,  or 
wholeaator  or  to  control  resale  price 
through  agency  eyatem.     Xlh-O80. 


PBIVATE  AOnOX. 
On  official  bond,  see  Bonds. 


PBIVATE  CAKRIEB8. 

Definition  of.     19-140. 


PRIVATE   IMDlVlUITAIi. 

Pouwr  to  eceaet  Ueense  feea  or  impose  a 
penaltv  for  Iteneftt  of  private  in- 
dtvidtial  or  corporation.  10-SOS 
(eaee  p.  ISO). 


o» 


PHIVATE  SCHOOLS. 

Boarding  school  as  witliin  statute  giving 
lien  on  guest's  baggage  to  innkeeper 
or  keeper  of  boarding  honse.    19-o34. 


Jorisdiction  of  court  over  delinqne 
as  affected  by  placing  the  chil( 
costody    of    the     probation 
1»-«10. 


*«» 


PBOOEDUBX. 

Dne  process  in,  see  GoNSTrrunoNJ 
In  mandanniB,  see  Mandaiius. 


PROCESS. 

See  Wsn  and  Pbocbbs. 


PROCIAMATIONS. 

Judicial  notice  of,  see  Etidbmcb. 
< »» 
PROOFS  OF  UMM. 

See  Inbvkancb. 


PROPKUTX. 


Of  what  property  in  a  thing  < 

19-1387. 
Any  civil  right  that  has  acquire 

culiar   value   as    a    propertj 

19^87. 


♦  »» 


PROXnCATE  OAITBB. 

Beeoue,  proximate  cause  of  injur 
in  seeking  to  rescue  t 
19-18. 

Telephone  connection;  question  i 
imate  cause  a*  affecting  Uofr 
damages  from  fire  for  failur 
tai*.    10-1*19  (case  p.  14:U 


PRIVZLEOS. 


In  libel  ease,  see  Libel  and  Slander. 
From  service  of  process,  see  Writ  and 
Pbocess. 


PROBABXdi  OAVSR. 

As  element  of  action  for  false  imprison' 
ment.    19— 071  (case  p.  00*). 


PVBUO  B1IIU>IK08. 


What  are  "publie  buOdinge.'* 
(ease  p.  S89). 


♦  «» 


PUBUO  OQlfVETAHCai 

What  is  a  pubUo  conveyance  uftt 
etoiona  of  aooident  polioy. 
(case  p.  1*0) . 


Italic  type  ladleAtes  polmta  wltk 
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PUBUC   MOHET. 

Appropriations  of,  mo  Affhofbiations, 


♦  «» 


WBUO  OZTZOEB. 

See  OFFICEH& 


o» 


PTTBUO   POLIOT. 

In  general,  see  Conthacts. 

Legislative  dedazationB  aa  determining. 
19-«76. 


♦  »» 


PTJBUO   8EBVI0E   OOlOIISSIOir. 

JPederol  control,  terminaUon  of,  m»  ra> 
«toHng  rates  fixed,  by  eommiaslon. 
19-08*. 

Railroad  eontpany  aa  proper  party  to  pro- 
oeeding  during  federal  oontrol  to 
eompel  tra/tna  to  atop  at  eertatn  etty, 
19-009. 


o» 


FUBUO    8ERTI0B    OOBFOBATIOVB. 

Federal     eonfrol     o/    jmftUo    tttattfos. 
19-078  (oaaep.  076). 


4«» 


PUBLIC  UTIUTIES. 

See  Ftjbuc  Service  Cori>okation& 

•  4.» 

PTTBUO  WATEB  •UFPJLT. 

See  Watebs. 


yUElXlVJt  DAMAOai 

SeeDAMAOis. 

QITAUFIOATIOira. 

Of  Jurors,  see  JxiRT. 
Of  officers,  see  OfticiisB. 


#*» 


QinST  EKJOTMENT. 

Lessor's  implied  covenant  as  to,  see  Land- 
lord AND  Tenant. 


QUIETIKO  TirXiB. 

See  Cmudon  Titu. 


BAZIJtOASB. 


Ba  gmnmral. 

Bonds  of,  see  Bonds. 

For  all  questions  involving  the  duty  and 
liability  of  a  railroad  company  as  a 
carrier  to  its  patrons  or  the  public,  or 
governmental  control  of  railroad  com- 
panies, see  Carriers. 

Federal  control  of.  19—078  (oaae  p. 
07S). 

Sight  to  and  tneaaure  of  oompenaation 
to  owner  of  fee  tchen  tHegraph  or 
telephone" Una  ia  ^eoted  along  rail- 
road right  of  voay.    19—883. 

Disqualification  of  employee  «f  railroad 
company  using  city  streets  to  hold 
office  of  city  commissioner.    19-1116. 

Federal  control^  railroad  company's  lia- 
bility for  injuries  inflicted  during. 
19-676. 

Statutory  amd  mnaleipal  vegvlatloaa. 

Federal  oontrol  aa  affeottng  applioahUity 
of  apeed  ordinance  to  carrier. 
19-990. 

AeeldeBts  at  eroaslacs* 
Contributory  negligence,  see  infra. 

Direator  Oeneral  of  Bailroods*  UahUtty 
for  €uscident  due  to  defective  condi- 
tion of  croaaing.     19—087. 

Fog,  proceeding  at  high  epeed  in  fog, 
19-872. 

FfMN. 

Director  Oeneral  of  BaUroadaf  UdbtUty 
under  atate  statute  imtpoeing  «ib«al««te 
UahiUty.     19-^90. 

Oontxibutory  »ecIicomee  of  p«»a«H  lm> 
fexoA. 

IMMMUy  for  death  of,  or  tntury  to,  one 
aeeMng  to  reaoue  another.     19— IS. 

Fog,  negligenee  in  proceeding  oeroaa 
rotlrood  oroastnff  in  fog.    19-879. 

IMtwfsIom  or  olMtr«etlo&  of  water. 

Bight  of  grantor  of  railroad  riifltt  of  way 
or  hia  privy  to  recover  da»nage*  for 
interference  teith  aurfaee  water  by 
construction  of  road.  19—487  (caae 
p.  *S2). 


The  daSk  Im  eaek  eitattoB  stamda  far  AXJft. 
19  A.L.R.— 100. 
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uonueide  wbiie  attempting  «•  rape,  na 


RATES. 

Of  carriers,  see  Cabboss. 
Constitutionality    of   itatnta   aa   to^   aaa 

Constitutional  Law. 
See  alsoPucu. 


e»» 


BATIFZOATION. 

Of  Sunday  contract,  sea  SinntAT« 

<  ■  > 

BBAI.  OOHTBOVEBST. 

See  COUBT& 

*  ■  > 

KEAZ.  E8TATB  AGEHTB. 

See  BsoKXBS. 

>■» 

KEBATES. 

TaUdtty  of  rtibate  allovoed  by  MMiMWfae- 
turer,  producer,  or  uiholeaaler  to  per- 
mma  maintatntng  price  fiteed  ^  lUm> 


*«» 


BEBIUBIXO. 

Unfair  oompeMMon  by  reibinding  hoole  in 
exact       aliMIMude       •/       orifipinal. 


4»» 


BEOOGMXZAKOB. 

See  Bail  and  Recoonizancl 


Chriatian  name,  before  the 
who  signs  his  full  name  to 
knowledgment,  as  affecting 
record.    19-1068. 
Latent  defect  in  acknowledgment  i 
ing  right  to  record.    19-1068 


BXFOKICATION. 

Of  insurance  policy,  see  Insvbai) 


ei» 


BEOUTBAnON. 

Aa  eondition  of  right  to  vote,  si 

noNS. 
Of   title,    see   Beoobdb   and    R 

Laws. 


♦  «» 


TIEM  A  ntDEaMpai, 
la  general,  see  Lifb  Tenants. 


Doe  process  aa  to,  see  Constt 

Law. 

<Mt  and  gas  leaae,  leaaor'm  re» 
■  failure  of  lessee  to  driU  "pn 
toelte.     10-446. 


*■» 


BEMITTAirCES. 

Agreements  in  relaUon  to,  oi 
Statute  of  Frauds.  1»-11' 
p.  1137). 


»«  » 


BinXOVAX   OF   OAirSE 

Federal  control  as  affecting  rig 
move  cause,    ig—eos. 


KEOOBDS  AHD  RBOOXUHJTCI  I.AWS. 

Criminal    Itbt^    by    entry    in    records, 

19-1499. 
Becord  of  instrument  without  aehnowl- 

edgment    or    insufftctencg    aohnowi' 

edged  as  notice.     19—1074  (ease  p. 

1008) . 
Oonfititutionality  of  provisions  of  Torrens 

Law  a»  to  prima  facie  effect  of  the 

examiner's  reports.    19—02  (case  p. 

SI). 


4«» 


KEKEWAXm 

Of  copyright,  see  Ooraaaar. 


»»» 


BEPUSVUC. 

Moving  pirfure  /Ull^  replevtn  tc 
19-lOia. 


Italic  type  ladieatee  points  with  annotatiaBi  roaaa  type,  points  xrii 


picture,  to  prevent  its  exhibition  by 
a  rival.    19-987. 


BEPRINT. 


Unfair  oom/petition  by  repHntm  of  hook*, 
19-901,  909. 


♦  »» 


REPDTATIOir. 

Evidence  aa  to,  see  EvmnNCS. 


RE8AI.E. 

On  jndicial  sale,  see  Judicial  Saia 
•  «» 
BESAX.E  FBIOE  PIiAX. 

As  illegal  restraint  of  trade,  see  MoNOP* 

OLT  AMD  COHBINATIONS. 


♦  «» 


RBflCISSIOK. 
Of  contract,  see  Contraci& 


HE8CUE. 

Jf^afh  of  or  infury  to  one  m«Mn9  Co 
romeue  anotlier.     19—4   (oa»»  p.  t). 


« I » 

HESiaHATIOIT. 

Of  oiBeer,  see  Officers. 


« I » 


BESTAUHAIfT. 
A»  a  Ikofel  or  hm.     19—sae. 

KBSTBAniT  OF  TBAM. 

See  MONOFOLT  AMD  COMBINATIONSL 


♦  »» 


BE8TRICTED        RESIDENOB        BIS- 
TBIOTS. 


See  Buildings. 


By  eqinity,  see  Equity. 


aOAO  HOUSE. 

Am  a  hotel  or  inn.    19-S90. 
•  «» 
&OOT8. 

inSury  Am  to  root  of  tree  in  highway. 
1O-109S. 


♦  «» 


BITNAWAT  OABfl. 

Contributory  negligence  in  attempting  to 
etop  runaieay  oars  te  avoid  ooUMon. 
19-»*. 


4«» 


BVMAWAT  HORSE. 

Contributory  negligence  in  attempting  to 
atop.     19-28. 


•  t  » 


B1JFTUR& 


See  Hernia. 


SAIA. 

Interstate  sale,  see  Cohmercb. 
Acceptance  of  offer  or  order,  see  Con- 
tracts. 

Bequirements  of  statute  of  frauds,  see 
Contracts. 

Oonetgnee  of  goods  as  independent  eon- 
tractor  uMh  relation  to  eonsignor. 
19-1199. 

Seller  as  indepenOent  eontrattor  vbUH  re- 
UMon  to  purohaser.    19—1192. 

BubatanUal  performmmoe  of  oontroot  for 
sale  of  ortMe.  19-815  (earn  p. 
811). 

Evidence  in  action  to  recovor  purchase 
price.    19-811. 

Jury,  right  to,  in  action  for  purchase 
.  price.    19-811. 

Nature  of  action  for  pnxdiase  price. 
19-811. 

Setting  new  date  after  expiration  of  the 
one  originally  named,  as  waiver  of  do- 
lay  in  delivery.    19-468. 


The  dasb  In  eaeh  eltation  stMida  tor  AX.R. 
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MALBB  AOEHT.  SEOITIOV. 


Am  Independent  eontraotor.    10-<80O. 


SAinVT. 

See  IKGOUFETENT  PERSOKS. 


•CHOOXJL 


Za  tenetei, 

SehooUumam  am  m  "ruVUe  IniUMno,** 
19-040. 

Boarding  school  as  within  statute  giving 
lien  on  guest's  baggage  to  innkeeper 
or  keeper  of  boarding  house.    19-684. 

▼«e«iaatl«m  ef  ywyila. 

Constitutionality  ot  statute  excluding 
from  school  children  who  have  not 
been  vaednsted  or  had  smallpox. 
19-1879. 

Jurisdiction  of  court  of  common  pleas  to 
issue  writ  of  mandamus  to  compel  ex- 
clusion of  nnvaccinated  children  from 
school  in  a  township  in  another  coun- 
ty.    19-1879. 

Mandamus  to  compel  observance  of  stat* 
ute  excluding  from  school  unvaoei- 
nated  children.    19-1879. 

Township  as  a  municipal  corporation  with- 
in meaning  of  statute  as  to  exclusion 
of  nnvaccinated  children  from  schools. 
19-1879. 


♦  «» 


SEA&OH  AirO  SEIZUBO. 

PederM  OonaUtuUon  «•  a  Umttatton  upon 
the  powers  of  the  aUUem  in  respect 
of  eeareh  €tnd  aeizure.  19—044  (case 
p.  041). 

Admissibility  of  evidence  obtained  by  ft* 
legal  search.    19-441. 


♦  «» 


8BORBTART  OF  T7AK. 

Power  to  make  contract  binding  govern- 
ment to  pay  more  than  amount  appro- 
priated.   19-408. 


aedttteue  Ub€i.    lO-lOll. 

*  ■  i 


SEEDh 

Whmt  mrnevnte  to  aaporUMon  vfhUK  feOt 
iippor*     ttnarge     of     laroewy     •/. 

Uh-7ao. 


e*e 


See  Lbvt  AMD  SaouBB;  Sbabch  and  Snz- 

V9M. 


•  ■  t 

.  ■ET-OFI'  AHD  OOWSEKOtiAIM. 

Seller's  right  in  action  by  purchaser  of 
product  to  recover  money  deposited 
with  seller  for  safe-keying,  to  set  off 
the  amount  thereof  against  purchase 
price  of  product.    19-468. 


■HABEHOI<DEBa, 

See  Corporations. 

«■» 

SHEEP   OWKERS. 

Dog  Ueenae  or  tax  impoe^  for  >awejtt 
of  sheep  owner*.  19SOO  (came  p. 
ISO). 


♦  »» 


SHEETS  IH   HOTEL   ROOK. 

What  amounta  to  aaportatton  whicK  vrlU 
support  charge  of  larcenif  of. 
19-732. 


4»» 


SHERIFF. 

Bond  of,  see  Bonds. 
Liability  of  sheriff  levying  ezeeation. 
Levy  and  Seizure. 


*»» 


SHXPPIHO. 


SECRET  FROOESS. 

Right  of  manufacturer  or  wkoteaaler  to 
control  resale  price  of  goods  ntanu- 
factured  by  secret  process.    19-999. 


Charterer  of  Oitp  as  independent  eoN- 
traetor     with     relaUon     to 

19-igoa. 

Federal  control  of  ear-iers  owning 

eels  eotntng  into  collision.     19— OSS. 


Italia  type  ladloatas  yolata  with  aaBotatioai  romaa  type,  polats  wlthomt. 


Digitized  by 


Google 


COMBINED  INDEX  TO 
■HOW*. 

Mandamus  to  compel  railroad  eunpany  to 

park  cars  of  showman  upon  its  side- 
tracks.   19-978. 
Parking  cars  of  showman  on  sidetracks  of 
railroad  company;  duty  to  file  sched- 
ule of  rates  for.    19-078. 


♦  »» 


naiTATUBS. 


Necessity  of  signatare  (o  contract  to  bind 
parties.     19-168. 


KLK. 

Bnibargo  by  Director  CfenertU  of  BaO- 
roada   on  shipment  of,   ae   freight. 


-»»» 


■XiAlTOBB. 

See  LmL  and  Slandeb. 


siXEPnrooAB. 

Am  a  hotel  or  inn.    19-697. 

<»» 

SXtlPPUfO. 

Workmen^e  eowmensoNow,  raeovery  /or 
death  from  ottoele  of  heart  dlaetU0 
oanaed  by  tiUpplng.    lit— 119. 


♦  «» 


■OXa   AHD   mrOOKDinOKAIi   OWH- 


Of  insured,  see  Inbusanci. 


SOKOt. 

Unfair  eompetitton  by  inMoMen  of  Ua» 
of.     10-070. 


4«» 


SPBOKAIi  PBZVZXSOB  XX  TBAKSXT. 
Carrier'*  duty  to  fO*  rotes  for.    lO-OM. 


SPEOmo  PKRFOBJtAKOE. 

jrevlng-ptetura     diatrlbtiMon    oonCroots. 
1»-101«. 


NOTES  AND  CASES. 
SPEED. 
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Of   automobiles    regnlatioBa    as   to,   see 

Automobiles. 
Of  railroad  train,  see  Railroads. 


♦  «» 


■PIKE. 

f 

Damages    for    injuty    to,    propriety    of 
amount.    19-1862. 


.  ■PKIVO.  OVH. 
Homicide  by,  see  Homicide. 
s  I  > 


■TABLE. 

Atable  am  essentfot  te  oofuMtiite  •  plaea 
an  Inn.    19—688. 


♦  »» 


STATES. 

Applicability  to,  of  Federal  Constitution, 

see   CONSTITTTTIONAL  LAW. 

ZAabUjty  for  work  done  or  motertols 
furnished  in  exeeas  of  t^ffroprla- 
Nons.     19-4ia. 


e  ■ » 
STATUETTE. 

Imitation  of,  orlginator'e  right  to  pre- 
teeUon  againat.     19-963,  004. 


»»» 


STATUTE  OP  FBAT7DS. 

See  GoMTBAora. 

ef 

tftATXm  OP  UMTFAnom. 

See  Limitation  op  Actions. 


■TATDTES. 
Validity. 
Declaratory  juOgmenlt  a*  to.     19^1188. 

Tlfle. 

Land  r^istration  act.    19-61. 


Tbe  dash  la  eaeK  eltatloa  stands  far  A.XbB. 

Digitized  by 


Google 


1690 

CoBstrmetlom. 

Declaratory  jtUlgmmtt  a»  to.     10-iX9B. 
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■TOKoeAnox. 
Of  iamirar.  Me  iNmnuNca, 


Adopted  tUtute.    19-761. 

Artificial  construction  of,  to  conform  law 

to  what  has  been  enacted  in  othair 

■Utes.    19-761. 
Giving   words   the   usual,  ordinarr,  and 

cononon  meaning.    19-684. 

—  siriet  or  Ubeval  eeastvaetlom. 

Strict  or  liberal  construction  of  ConatitiH 

tion,  see  Constitutional  Law. 
Land  registration  act    19-61. 


STEAMBOATS. 
Am  m  hottl  mt  tovn,    10-620. 


DamaoM  /or  bonle's  breach  of  Ouig  to 
reapeot  to  ooUeoHon  of  eotnmervtat 
paper,  a»  affooted  by  banJe^B  right  of 
mibrogatlon.    10-Se4. 

IForiemen's  eompeiuaUon,  right  of  em- 
ployer or  itwuroMoe  oamer  to  tub- 
rogation  to  employee'B  rights  agatm* 
third  permm  eauttng  ta^ury.  10-78S. 

Workmen's  compensation,  reeorery  by  em- 
ployer subrogated  to  employee's  ria^ts 
against  third  person  causing  injury 
in  excess  of  amount  paid  by  employer 
under  act    19-760. 


*■» 


SVBB'l'ITUTlOlf. 
Of  partiea,  see  PAKma 


■TCKOL 
Ib  eorpontlon,  see  GoRPORATioiaL 


■TOV  LIST. 


PnbUeation  of  dealer's  name  ia  effort  to 
fix  prices.    19-898. 


♦  »»■■ 


STOBB. 


SUHDAT. 

iNSMnmee  fwUoy  deUvered  oh  aunOmg. 
10-023  (aaoo  p.  018) . 

Insurance  policy  left  in  possession  of  solie- 
iting  agent  as  a  bailment  as  changing 
effect  m.  Sunday  delivery.     19-618. 

Insurance  contract  delivered  on  Sunday 
not  ratified  by  its  retention  in  the 
hands  of  an  agent  of  the  insured,  and 
delivery  the  next  morning.      19-618. 


r«     M.1>l«u..     Ai.*^^     —  1  aeiivery   ine   nexi   morning,      iv-nitt. 

iSSwtT  ■»l««nofc      Pleading  sufficiency  to  raise  question  of 


♦  «» 


STBAXN. 

See  Overexertion. 


illentlity  of  contract  because  d^ivered 
on  Sunday.    19-618. 
Right  to  ratify  Sunday  contract    19-618. 


STREET  BAILWATS. 

As  carriers,  see  Carriers. 

Heglisemeo  et  street  railway  eeatpaay. 

Foff,  proeeeding  at  high  speed  along 
atreet  or  highway  in  fog.     10-070. 

Ooatrlbntory  neBUgeaee. 

Vog,  negligence  in  proeeoding  along 
street  or  Mghvcay  in.     19—871. 

Beacuing  another  oe  ooMtribtitory  negUm 
gence.    to— IS. 


SUPPUiBCENTABT   PB4>OEEDmoa. 

See  £xecotion. 


STMBOXA 

At  trademark.    19-987. 
■    e  I  > 


STFRIUS. 


ITerfcmeti's  oompenaatton,  rceoiiai'y  |top 
injury  or  death  to  whicH  syjiftfUs 
«otttr<Im(ee.     lO-lO*. 


STUMPS. 


Injury  due  to  stump  of  tree  in  highteaiy, 
19-1026. 


TABXXS. 

Substantial  compliance  with  plans  and 
specifications  for  manunictnr«  of. 
19-811. 


Italic  type  inaieates  points  with  aamotatlom«  roaiaa  type,  polmta  wltliovt. 

Digitized  by  LjOOQIC 


Tax  on  doga,  see  Animals. 


Of  lease,  see  Landlord  and  Tbnamt. 


D^tOaratory  Judoment*  in  tax  matten, 
19-1187. 


*  ■  » 


TEAOHXBS. 

A»  Independent  contractors.    19—1101. 


♦  «» 


TXXEGBAFHB. 

Damages  for  condemnation  of  right  of 
way  for,  see  Damages. 

Pflderol  oontrol  «m  affecMno  UalMity  for 

tort.  19-091,   09*. 
Betitcration  of,  to  private  otimerehtp,  and 

termination     of     FedenU     control. 

19-esa,  es4. 

Right  to,  and  measure  of,  eompenaa' 
tion  to  owner  of  fee  w>h«n  tetegrapK 
line  ia  erected  along  railroad  right 
of  way  or  hightoay,    19—888. 

♦  «» 
TEUBPHOKBk 

Bond  to  refimd  exeeaaive  ehargea,  Ua- 
bility  on,  for  charges  during  Federal 
control  and  during  four  months' 
period  thereafter.     19—688,  08*. 

Federal  control  aa  affecting  liabtUty  for 
tort.     19-091. 

BeatoraUon  of,  to  private  ownerehip  and 
termination  of  Federal  control. 
19-088,  08*. 

Bight  to,  and  tneaaure  of,  compenaatUm 
to  owner  of  fee  when  tetej^tone  line 
is  erected  along  railroad  right  of  way 
or  hightoay.    19—888. 

NecUcoaoo  »•  to  atesiases. 

Proximate  cause,  question  of,  at  affect- 
ing liahUity  for  damages  for  failure 
to.  obtain  telephone  contieation. 
19-1*19   (ease  p.  1*18). 

Rate*  aad  eharcea. 

Bond  to  refund  excess  rates,  UalMity  on, 
for  exeesa  charge  during  Federal 
control.     19-08*. 

Federal  control,  aontini»tatlon  of  tele- 
phone  rates  fixed  hy  Postmaster  Oen- 
eral,  after  termination  of.    19—08*. 

Federal  control,  termAnaUon  of,  as  re« 
storing  rates  fixed  by  puhlie  utUity 
commission,     19— 08*. 


TEBMIHATIOir. 

Of  contracts,  see  C<ontracts. 
*«» 

TERMIKATIOir    OF   FEDEKAI.   OOH- 
TROU 

Effect  of.     19-883,   092. 
Judicial  notice  of.     19-099. 


■♦«» 


THEATER. 

A*  a  "public  building."     19-8*7   (ease 
p.  089). 


<■» 


THEFT. 


8m  Labcbnt. 


Tncp. 

Aa  esaenoe  of  contract,  see  Gontbactk 


TITZX. 

Of  one  maintaining  suit  to  quiet  title,  aee 

Clottd  on  Title. 
Of  insured,  see  Insurance. 
Records  of,  see  Rbcohds  and  Recording 

Laws. 
Of  statute,  see  Statutes. 

.  Declaratory  judgments  aa  to.     19—1188. 

Implied  covenant  of,  on  assignment  of 
lease.    19—808. 

Unfair  competition  by  adoption  or  imita- 
Hon  of  titles  of  boolcs;  periodicals, 
etc.     19-980,  90S,  971,  978. 


#■  > 


TOirmVE  POU0IE8. 

* 

BespecUve  rights  of  insured  and  bene- 
fieiary  in.    19-08*  (ease  p.  8*9) . 


*»» 


TORREH8  r.AVr. 

See  Records  and  Rbcordino  Laws. 


Tke  dmA  la  eaoli  elf  tl«n  stamds  tern  A.I1.R. 


Parent* a  liability  for  torta  of  child,  mo 
Parent  and  Child,  I  8. 

PrtvUege  of  nonretident  suitor  or  vrlt- 
neau  front  »orvie»  of  proceaa  in  oo- 
Uon  for  tort  eommitted  uOMo  at- 
tending foreign  oourt.    19-^99. 


<  ■  * 
TOWHS. 

Township  aa  a  municipal  oorporatioa  with- 
in meaning  of  statute  aa  to  exclusion 
of  unvaccinated  children  from  achools. 
19-1879. 


<«» 


TBAOKAOB. 

Carrier'*    duty    to    /Be    aehedMles    for. 

lo-oaa. 


TRAOB  AOOETTAKOH. 

Negotiability  as  affected  by  inconipkto- 
neas  of  date.    19-fi06. 


*«» 


YH  a  Tvtvtm  a  tLrtm.,  ~ 

Xa  ceseraL 

Right  of  owner  of  trademcHle  to  oontrol 
resole  prloe  of  trademarlced  artteie, 

Vnukt  auiy  1m, 

tfame  of  hoole  aa  tradenuwli.     10—9S7, 

Label,  fashion  of.    19-987. 

Pictures.    19-987. 

Symbols  of  a  particular  fonn.    19-987. 


♦  »» 


TBABE  PUBUOATIOITS. 
Vnfatr  oompetiUon  oa  to.     19—074. 
♦  ■» 
TKAHBPORTATIOH  ACT. 

Aa  affecting  rifffct  to  aiM  railroad  com- 
pany for  occurrenee  during  Federal 
control.    10—OaO. 

OompeneaUon  iMiyaUe  under,  right  of 
creditor  of  railroad  to  reach, 
10-079. 

Construction  of.    10—078,  679,  098. 


pertoa  Of  federal  control  altau  not 
be  computed  as  part  of  Umitattm 
period.    19-oaz,  083. 


*«» 


Xleelrie  wire  over  or  near  higkuaf, 
broken  by  fall  of  tree  or  Umib,  Ua- 
Mlity  of  one  nuUntainina  voire  for 
iniury.    19-801  (ease  p.  797) . 

Infury  due  to  condition  of  twees  in  or 
overhanging  high*eatf.  19—lOgl 
(ease  p.  1010). 


♦  »» 


XaUno  of,  by  met  g»m  er 
on       defendant's 
19-1*37  (caee  p.  1431). 


■  #«» 


TBZAI. 

Qvostloaa  ef  law  aaA  faet. 

AutetonMol  perfermunee  ef  eontraet  ftr 
tnanuf€U3ture  or  sale  of  orMde  a* 
«u«<Mon  ^or  iurp.    19—899. 

Contract,  existence  of.    19-467. 

Date  of  expiration  of  writtoi  contract 
19-987. 

Effectiveness  of  attempts  to  cancel  con- 
tract   19-987. 

Employee's   negligence  in  obeying  com- 
mand.    19-206. 
Negligence  of  rescuer.    19-1. 

Xnatmotloaa. 

Presumptions  as  to,  on  appeal,  see  Ap- 
peal AND  Ekros. 

Verdlet  or  flndiiiss. 

Error  in  instructions  cured  by  vmdiet, 

see  Appeal  and  Error. 
Presumption  on  appeal  as  to  findings,  see 

Appeal  and  Error. 


•  I » 

TBOTEK  Ain>  COirVEBSIOH. 

Measure  of  damages  for  oonTeraiaa^  see 
Damages. 


#■» 


TKVVSm. 

Equity,  Jurisdiction  in  case  of,  see  Eonm. 


lialle  type  ladleatee  points  with  aataotatloBi  roi 


tjrpe,  points  wltkowt. 


trutts.    19-1180. 
ToeaUon  of  aale  under  potter  <n  deed  of 
tfuat  and  resale  as  affeottng  eomf 
wUastotM  o/  truatee.     19—llH   (c 
p.  170). 


♦  ■» 


T1JBEB0ITI.O8I8. 

Workmen'M  compensation,  recoverv  for 
4n/ufy  or  deatlk  a«  affected  by  pre-ece- 
isUng  tuheroulosU.    19—100. 


»»» 


TUCML 

Parson  oporoting,  4M  ind«p«itdent  oo»> 
traotor.     19-1172. 


TYPHOID  PEVXB. 

Worlemen's  eompensation,  reeoverp  for 
death  to  tchtch  typhoid  fever  eon- 
tributes.     19-107. 


mrOERTAUITT     AWD    IXSEFXHITB- 

mEss. 

Uncertainty  as  to  matorifer  of  note  as 
affecting  its  negotiability,  see  BiU8 
AND  Notes. 

Of  pleading,  see  FLSAOiNa 


VHFAXB  COXFETITXOir. 

Injimetion  against,  see  Imjvnctioh. 

Unfair  competition  within  eondemnatioB 
of  Federal  Trade  Commisaion  Act, 
see  MoNOFOLT  and  Combinatioms. 

AppUeation  of  principles  of  unfair  eom- 
pettUon  to  arUsHe  or  Uterary  prop- 
erty.   19—949  (ease  p.  987) . 

« 

Unregistered  name  or  marl^  ri^t  to  pr^ 
vent  use  of,  so  as  to  aeceive  pnblie. 
19-937. 


VXIOV  DBPOT  OOMFAlfXSS. 
As  independent  eontracUra.    19—991. 


VHSTBD  WTA'am. 


ZMbMty  for  uwHc  done  or  materials  fur- 
nished, etc.,  for  Pedcral  government, 
in  excess  of  appropriations.  19—409 
(case  p.  408) . 


ernment's  representa tires;  payment 
for  expense  of  superintendence. 
19-403. 

Implied  contract  to  pay  for  work  done 
after  appropriation  therefor  was  ex- 
hausted; power  of  government  o£Scial 
as  to.    19-403. 

Intent  to  bind  government  by  contract  for 
amount  in  exeess  of  appropriation. 
19-403. 

Secretary  of  War's  power  to  make  con- 
tract binding  government  to  pay  more 
than  the  amount  appropriated.  19-403. 

Use  by  government  of  work  done  by  con- 
tractor after  appropriation  is  ex- 
hausted as  implying  promise  to  pay 
for  excess  work.    19-408. 

Unauthorized  payment  to  government  con- 
tractor; deducting  from  payments 
thereafter  made.    19-408. 


♦  ■» 


irSAOB. 

Bee  Cdbtom  and  Usacb. 


▼ACCurATioir. 
Of  school  children,  see  ScHOOUi. 


*»» 


VABIAKOE. 

Between  pleading  and  proof,  see  Stdbkcb. 


♦  «» 


VJSmOR  AHD  PUKUUA8SB. 

Sights  and  liabilities  of  purchaser  of  prop- 
erty subject  to  mortgage,  see  Mort- 
oage. 

Jfeelaratory  judgments  as  to.    19—1184. 

Vendee  as  independent  contractor  uMlt 
relation  to  vendor.     19—1198. 

tUiiht  of  grantor  of  railroad  right  of 
way  or  his  privy  to  recover  damages 
for  interference  %oith  surface  u>ater 
by  oonstruoMoH  of  road.  19—487 
(case  p.  4S2) . 

Deed  of  trust  in  chain  of  tifie  as  binding 
on  grantee  having  actual  notice  there- 
of.   19-106§. 


♦  »» 


VTEXJm. 


Of  mM  again^  carriers  during  Federal 

oontrol.     19-884,  886. 
Ot    suits    a^aimst    presidential    mgent. 

19r-882. 


Tke  daak  Im  eaeli  eltatlem  stsmda  for  A.I.R. 
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£19  A.L.R. 


Larceny  as  punishable  in  any  county  to 
wUch  property  is  carried.    19-682. 


4»» 


VEBMOHT  XXDCSTRIAI.  COHOOXk 

Judicial  notice  as  to.    19-610. 


▼EBBEXk 
Collision  between  veswls,  eee  SBimink 


Mininfi  tetaor't  waiver  of  rioM  to  eowi' 
plain  of  lessee's  failure  to  drill  "pro- 
teetton"  v>eUs.     l0—**a. 

Of  failure  to  aubatitute  presidenttal 
agent  for  JHreetor  Oengral  aa  ap- 
pellant.    19-681. 

O/  right  of  hetr  or  devteee  to  have  re€U 
property  exonerated  from  lion  there- 
on at  expenae  of  peroonal  eetate. 
19-1480. 

Of  provision  in  contract  that  order  for 
Koods  shall  not  become  binding  until 
countersifin^ied  by  an  officer  of  the  eor- 
poration-vendor.    19-463. 


TESTED  xxoara 
See  Ck>N8TnnrnoNiLL  Law. 


#»» 


e»» 


TXOZAnOX  OF  XAW. 

Federal  eontrol  aa  affeeUng  UoMUty  of 
raittroad  oompany  for.    19-099. 


WABKAMTXES. 
In  buarance  policy,  see  Insdbako 


<«» 


<t» 


VOTERS  AHB  EXSOTIOHB. 

Elections. 


VOTING. 


b  (eaexml. 

What  amo%inta  to  aaportaHon  toMefc  ton 
aupport  eiharge  of  larceny.     19—799. 

Power  of  state  to  exact  fee  or  require  li- 
cense for  tdletng  water  frotn  stream. 
19-«*9    (caae  p.  949). 


At  stockholdera>  meetings,  see  CokpobAp     SJI!!^'  obstraotiem,  oTsrAow. 

•lOMs.  ■wv»rvMP     Obstruction    by    railroad    company,    see 

Railboaos. 


♦  »» 


WAGES. 

Of  raiployee  generally,  see  MAsna  and 
JBravANT. 


««» 


WAOOK. 

Jm  a  "puhUc  eonveyaMee"  «ettMn  provt' 
sietie  of  aeolden*  Inewratioe  poUey. 
19-147. 

e»»    I 


WAIVEB. 


Vuty  to  refrain  from  improving  or  uatng 
one's  property  in  anticipation  of 
flooding  of  the  property  by  another'a 
wrong.    19—4X8  (oaae  p.  416) . 

Negligence  of  owner  of  property  injured 
by  bursting  of  reservoir  as  affecting 
liability  therefor.    19-415. 

Pleading  as  to  light  to  divert  water. 
19-646.  • 

Watav  smpply. 

Pleading  as  to  acquisition  of  source  of 
supply.     19-646. 

State  grant  as  necessary  to  entitle  munic- 
ipality to  talce  water  from  river. 
19-646. 


Of  limitation,  see  Limitation  or  Actions. 
Of  delay  in  delivery  of  goods  sold,  see 
Salb. 


4»» 


^TATEKWOKKa. 


Aeoeptanee  of  paat-due  intereat  tu  w€tiver 

of   aoeeleratton    eUntam    in    note    or     In  general,  see  Watess. 

mortgage.     19--284   (oaaea  pp.  g7ti 

2S0) .  Aa  a  "pubUo  buOding."     19-947. 

Itallo  type  Indieates  polata  with  aanotatlOBi  roman  type,  points  without. 

Digitized  by  VjOOQIC 


One  contracting  to  sink  a  well  as  an  inde- 
pendent contractor.    19-216. 


•  ■» 


WHABFAOE. 

OarHer'a    Outif    to    fUm    achedMlM    tor, 
19-084. 


wiixa. 

What  maiT  pass  by. 

Copyright,  devise  of  right  to  renew  before 
beginning  of  the  year  prior  to  the  ex- 
piration of  the  copyright.    19-289. 

Oonstraetlom  gemenUIy. 

DeclaraUoH  of  rights  or  declaratory 
Judgments  as  to  eonatruetion  of  toiUa. 
19-1 130. 

Daaoxlptiom  of  beaefloiariasi  wk*  may 


Veviae  or  bequest  to  "eovsltW'  as  in- 
cluding others  than  first  OMMifta. 
19-14t0    (case  p.    1*08). 

Debts  «f  teatatar. 


Capital  offense.    19-804. 

Corporate  stock.     19-118. 

Employee.    19-1147,  1169. 

False  imprisonment.    19-664. 

Forthwith.    19-174,  note. 

Hotel.    19-618,  note. 

Incorrigible.    19-610. 

Independent  contractor.     19-221;  19-S27, 

note;  19-1169. 
Inn.    19-518  note;  19-687. 
Larceny.    19-167. 
.  Lien.    19-399,  note. 
Misconduct.    19-83. 
Pilferage.     19-167. 
Police  power.    19-1387. 
Private  carriers.     19-140. 
Proximate  cause.  19-83. 
Pnblie  bnilding.    19^^9;  19-648,  nota. 
Pnblic  conveyance.    19-146,  note. 
Qualified.    19-1038. 
Becover.    19-761. 
Bental  value.    19-49K. 
Bobbery.    19-167. 
Snbstantial  performance.    19-811;  19-816 

note. 
Tavern.    19-619  notat 
Tax.   19-180. 


lAens,  rigM  of  devisee  to  have  real  prop- 
erty eceonerated  from,  at  expense  of 
personal  estate.  l9—14Ji9  (ease  p. 
1491). 

Lien  on  land  devised,  not  created  by  the 
testator,  as  passing  with  the  property. 
19-1421. 


•  »» 


♦  «» 


WOBXHOU8E. 

As  m  "public  building."     19-647. 


#»» 


WITNEaSES. 

Privilege  of,  from  service  of  process,  see 
Writ  and  Proobss. 


WOBXIOBIPS  OOICPEXSAXXOX. 


•  »» 


WOOD  AI«OHOXk 


Rights  and  remedies  telMre  employee  was 
injured  6y  third  person's  negligence. 
19-706   (oases  pp.  7S1,  700). 


As  within  prohibition  act    19-609. 


WOBDB  AND  PHBABES. 

Meaning  of  words  in  statutes,  see  Stail 

UTIS. 

Accident.    19-107. 
Boarding  house.    19-638,  note^ 
Burglary.    19-631  note. 
By.    19-107. 


Amendment  of  constitution  as  to  ^urisdie- 
tion  of  commission  not  applicable  is 
prior  accidents.    19-1160. 

Subrogation  of  employer  to  injured  em- 
ployee's rights  against  third  person; 
employee's  right  to  recovery  in  excess 
of  amount  necessary  to  indemnify  em- 
ployer.   19-760. 

OenstltatloMaUty  ef  statutes. 

"Employee,"  statute  attempting  to  en- 
large meaning  of,  as  unconstitutional. 
19-1160. 


The  dask  In  eaelt  eltatlmi  stands  far  A.L.a. 
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Who  may  maintain  action  against  third 
party  causing  injury.    19-760. 

—  rcTlew  of  deoliloaa. 

Second  petition  for  rehearing,  necessity  of, 
before  appealing  to  coort   1^107. 


Relatles  mt  pavtlesi  peiwoma  amd  mm^ 
ploymenta  witUs  atatiite. 

Who  ia  an  independent  contractor  for  in- 
jorjr  to  whom  recovery  cannot  be  bad 
nnoer  the  Workmen's  Clompensation 
Ac^  lae  Uasibs  and  Sbbtant. 

A%P€trd  €mainat  carrier  for  Htturif  •«•• 
tained  by  employee  during  Federal 
oontrol.     19—003. 

Direetor  General  of  BaiU-oade  a*  isttMn 
•tate  etatute.    19-007. 

Constitutionality  of  itatute  attempting  to 
enlarge  meaning  of  term  "employee." 
19-1160. 

Wkat  lajnrlaa  a«e  wltklm  pvwrlaloBa  at 
aet. 

J»0ath    from    Heart    dieeaee.      10-1X0 

(eaee  p.  107) . 
/i^«iry  or  death  eauaed  5y  pre-exteUng 

l>hya<0a(  eondttion  of  employee  or  to 

which    auch    oondttlon    oontriJnUea. 

tO-Oa    (eaee*  pp.  SO,  88,  90). 

General  rule  as  to  what  injuriea  arise  oitt 
of  or  in  course  of  employment.  19-90. 

Saf eases. 

Working  on  scaffold  by  painter  subject  to 
attack  of  indigestion  which  cause  nn- 
conscionsneas.    19-88. 

Ooatpeaaatioa. 

IMrd  peraoii,  recovery  agatnat,  for  neg- 
Ugenoe  causing  Injury  a*  affecting 
recovery  under  eompenaatton  act, 
19-781. 

Vvaetleai  pvaeeedlags. 

Judgment  in  suit  by  dther  employer  or 
employee  against  third  person  respon- 
sible for  injury  as  bar  to  action  by  the 
other.    19-760. 


■♦»» 


WBXT  AHB  PBOOE88. 
Servlee. 

Preatdenttal  agent  aUbtUtrnted  for  M- 
rector  Oeneral  of  BaUroadt,  neeeo. 
atty  of  aervioe  oh.     19-897,  808. 

—  OB  acemt. 

^adarol  oontrol  oa  affecting.    19—887, 

— palTlIace  fr«^ 

tmmmtUy  of  nenreeldent  euUor  or  vM- 
neaa  frotn  aerviee  of  proaeae  at  af- 
fected by  the  nature  or  auhjeet-mat- 
tar  of  the  action  or  proceeding  ia 
«eMeh  the  proceam  toaitaa.  19-SB8 
(caaa  p.  898) . 

Habeas  corpus  proceeding  to  secure  cu- 
tody  of  child,  immnniqr  of  one  cominc 
into  jurisdiction  to  prosecute,  from 
service  of  process  in  proceedings  b; 
the  child's  enstodiaa  to  adopt  ik 
19-«2S. 

<■> 


ZONZNOi. 


See  BvnomoB. 
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